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INTRODUCTION BY THE GENERAL EDITORS

With the publication of this, the eleventh volume, the Asian Yearbook of International
Law has entered its second decade. Its appearance is based on an awareness of the
need to assist Asian perspectives on international law to become known to other parts
of the world, as well as among Asians themselves. Such awareness underlay the
launch of this Yearbook in 1991, and has ever since been its guiding principle.

It is true that modern international law originated in Western European Christendom,
spread in the late eighteenth century through the Western hemisphere with the
Independence of the United States of America, then further expanded its sphere of
application through Turkey and Western Asia to the Far East in the mid-nineteenth
century. On its way towards its present manifestation, international law has faced
various challenges, including Marxist-Communist-oriented theory, yet has grown
to be a well established global body of law today, having survived numerous ex-
periences in the meantime.

Indeed, it was during the 1960s and 1970s that international law acquired its truly
global character with the advent of a great number of new States in Asia and Africa.
Acceleration in the process of decolonization changed the nature of international
relations and the world’s power balance from Euro-American-centric to global.
Consequently, the Euro-American States are no longer the sole central constituents
of international law. The “new States”, outnumbering the “old States”, have wanted
to see their interests, especially economic ones, more equitably advanced. Some of
their claims, presented in terms of international law in the forum of the United
Nations, for example, have now been realized to constitute a significant element of
international law.

Such a course of developments has in turn helped to develop a thought among Asian
international lawyers that Asian perspectives might more extensively be presented
to the world’s international lawyers. The thought seems to have been inspired in part
by the highly active law-making process within the framework of the European Union.
Other European institutions, including the European Court of Human Rights, have
in their respective ways contributed to the development of international law. The
Asian States have also witnessed the contribution to the development of international
law of the United States, especially through its laws of extra-territorial application

X
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which are perceived to be ‘filling the gap’ in international law. Given this nature
of international law-making, it has been argued in some quarters that Asia as a region
could also from its perspective offer a more effective input to the development of
international law. In such a context this Yearbook, including as it does articles
discussing various issues of international law from Asian perspectives, as well as
the State practice and other legal materials of the Asian countries, has been making
its own contribution to that cause.

It is the Editorial Board’s sincere hope that readers and prospective contributors will
continue both to show their interest in this Yearbook and to work with us for the
cause of the development of international law in Asia. We are pleased that the
Governing Board of the Foundation for the Development of International Law has
appointed Professor Thio Li-ann of the Faculty of Law of the National University
of Singapore as a new General Editor to replace Professor Surya Subedi of the
University of Leeds, following his wish to stand down from that capacity after serving
the Yearbook for six full years. He will, nevertheless, continue to serve as a member
of the Editorial Board of the Yearbook.

The General Editors
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NON-RECOGNITION OF PUTATIVE FOREIGN STATES
(TAIWAN) UNDER SINGAPORE’S STATE IMMUNITY ACT

C.L. Lim

1. INTRODUCTION

The power to conduct the foreign affairs of Singapore is vested in the President
yet may be exercised by the Executive.' To that extent, Parliament in Singapore
exercises ultimate control over the conduct of Singapore’s external relations. Much
else also remains the same as the case in the United Kingdom. The Government of
the day cannot seek to alter the laws of Singapore; only Parliament can. Treaties
entered into by the executive branch cannot, therefore, be applied by the courts
without an enabling Act.” Thus, where a treaty may have as one of its effects an

*

Of the Faculty of Law, National University of Singapore. I am grateful to Dr. O.A. Elias and
Dr. Yeo Tiong Min for their helpful comments on an earlier draft. I should also like to thank my
able student, Mr. Toh Shin Hao, for engaging me in the various legal developments in Singapore
and Canada. The views expressed herein are my own, however, as are any mistakes and omissions.
E-mail: lawlimcl@nus.edu.sg

' Constitution of the Republic of Singapore, Articles 23 & 24.

2 Taw Cheng Kong v Public Prosecutor [1998] 1 SLR 943, para. 74 (*...until ratified and enacted
as an Act of Parliament, no international treaty can be binding on our courts”, per Karthigesu J.A.);
Re Letter of Request from the Court of New South Wales for the Prosecution of Peter Bazos
(Deposition Proceedings) [1989] SLR 591 (Singapore, High Court) (“It is not disputed that the
word ‘agreement’ used as an alternative to the word ‘treaty’... refers to an agreement between states
that creates obligations in international law and not under the domestic laws of the countries
concerned”, per Chan Sek Keong J., as he then was). See also PP v Salwant Singh s/o Amer Singh
[2003] SGDC 146 (Singapore Subordinate Courts, unreported), para. 36, citing JH Rayner (Mincing
Lane) Ltd v Dept of Trade and Industry [1990] 2 AC 418. Mention should be made that, in respect
of the decision in Salomon v Commissioners of Customs & Excise [1967] 2 QB 143, 144 (per
Diplock L.J., as he then was), the position in Singapore is that the Act must expressly refer to the
treaty in question for the latter to be called upon in aid of the interpretation of the former; Inter-
pretation Act (Cap. 1), section 9A(3)(e); Lim, C.L., “Executive lawmaking in compliance of
international treaty”, [2002] Singapore Journal of Legal Studies 73, at 88, note 31.

Asian Yearbook of International Law, Volume 11 (B.S. Chimni et al., eds.)
© 2006 Koninklijke Brill NV. Printed in The Netherlands, pp. 3-34.
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alteration in the laws of Singapore, Parliamentary sanction would be required.’

Conversely, the courts cannot exercise the power to conduct Singapore’s external
relations, for the courts do not have that power. It is in light of this rule, and the
rule that the power to conduct Singapore’s external relations is vested in and is
exercisable by the executive branch, that we might best approach the recent case
of Anthony Woo v Singapore International Airlines.* This is the first substantive
judicial pronouncement by the Singapore courts on the scope, effect and role of
executive certification under Singapore’s State Immunity Act of 1979,” which
resembles closely the United Kingdom’s State Immunity Act of 1978.

Singapore Airlines had sought to join the Civil Aeronautics Administration (CAA)
of Taiwan® as a third party in proceedings brought by the plaintiff, Anthony Woo.
The circumstances leading to the case concern the crash of Singapore Airlines flight
SQO006 in Taipei’s Chiang Kai Shek Airport. Before Choo Han Teck J., the Taiwanese
CAA argued either (a) that it was entitled to state immunity should Taiwan be a
recognized state de jure for the purposes of Singapore’s 1979 State Immunity Act,
or (b) that if it is not recognized de jure, then the courts should nonetheless enquire
whether it is at least recognized de facto for the purposes of the Act.” The case was
brought on appeal to Singapore’s Court of Appeal in Civil Aeronautics Administration
v Singapore Airlines Ltd,* and it raises the question of what principles of construction
the English courts would ordinarily apply to an executive certificate under Section
21 of the United Kingdom’s State Immunity Act of 1978, a provision substantially
similar to Section 18 of the Singapore Act of 1979. More specifically, should the
Executive be taken, ordinarily, to wish to determine the availability of immunity to
a putative foreign state from domestic legal process?

2. THE “CARL ZEISS” DOCTRINE REVISITED

It is said that the state must speak with one voice; meaning that the courts ought
not to contradict the view of the executive branch in conducting the external relations

* In the context of English law, this last statement of doctrine has caused a further distinction to
be drawn between treaties which have the incidental effect of altering English law and treaties which
are intended to alter English law. It is said that only the latter sort of case would require Parlia-
mentary sanction, and that is presumably also why such treaties are invariably to be brought before
Parliament today under the Ponsonby Rule. See Mann, F.A., Studies in International Law (Oxford:
Clarendon, 1973), at 393-394.

4 [2003] 3 SLR 688.

> (Cap. 313).

® This is how I shall hereafter refer to the Republic of China to avoid confusion with the People’s
Republic of China.

7 [2003] 3 SLR 688, para 4.

8 Civil Aeronautics Administration v. Singapore Airlines Ltd.,[2004] 1 SLR 570 (C.A.) (Chao Hick
Tin J.A.; Woo Bih Li J.).
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of the nation.’ However, today, English law is more unclear on this point of singular
importance. In the Carl Zeiss case, in response to the then German Democratic
Republic’s attempt to apply its own legislation, the question there was whether the
GDR could make such laws as would be recognized in the eyes of the English courts.
The simple answer, taking as an example the conduct of Her Majesty’s Government,
was clearly “no”. The Foreign and Commonwealth Office (FCO) had left a loophole,
if only a slight one, through which the courts were subsequently to enter. That
“loophole” was couched in the following words of Lord Reid, paraphrasing the
certificate of the FCO in that case:'

“From the zone allocated to the USSR Allied forces, under the Supreme Allied
Commander ... withdrew at or about the end of June, 1945. Since that time and up
to the present date Her Majesty’s Government have recognized the state and govern-
ment of the USSR as de jure entitled to exercise government authority in respect
of that zone ... and ... have not recognized either de jure or de facto any other
authority purporting to exercise governing authority in or in respect of the zone.”

The House of Lords could have inferred both from the terms of the certificate
and from the nature of the relationship between HMG and the Government of the
GDR that HMG did not at all, either de jure or indeed de facto, recognize any
authority other than the USSR purporting to exercise governing authority in the
particular zone. This the House of Lords did. The House could have adhered also
to the spirit of the “one voice” doctrine, which no one seemed to question at that
time. It could have concluded that the GDR Government was therefore not an “in-
dependent” governing authority. This the House of Lords also did. The difficulty
that arose instead was that the House of Lords had also gone on to conclude that
while the Government of the GDR was not an independent Government, it was
nonetheless the delegatus of one; the delegans being the Government of the USSR.

With this fiction of a delegation of governmental authority, the House proceeded
to recognize the legislation in question as, in the ultimate analysis, that of the Govern-
ment of the USSR itself, and therefore valid. That decision has rather severely been
criticized for the alleged mockery it makes of the doctrine that judicial notice will
be taken of executive certificates."" According to this criticism, if the “one voice”
doctrine is (truly) to be upheld, such certificates should in almost all cases be treated
as conclusive on the question asked, barring a few well-known exceptions today,
such as where the matter is not truly one within the sole knowledge of the executive
branch, or where the construction of a statutory term is therein involved, for example.
At the very least, this must be so in respect of the British Government’s view on

® Republic of Spain v SS “Arantzazu Mendi” (The Arantzazu Mendi) [1939] A.C. 256, 264 (“Our
state cannot speak with two voices on such a matter, the judiciary saying one thing, the executive
another”).

12 11966] 2 All E.R. 544 (per Lord Reid).

"' See for example Greig, D.W., “The Carl-Zeiss case and the position of an unrecognised govern-
ment in English law”, 83 LOR (1967), at 96.
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whether it recognizes a foreign state (and until 1980, in respect of the recognition
of foreign governments, too), for the simple reason that no one ought to know better
than HMG.

Yet we will recall that the House was undaunted when, subsequently, it faced
a similar situation in 1986, this time involving the “Bantustanization policy” of the
Government of South Africa.”> In GUR Corporation v The Trust Bank of Afiica
Ltd,"” the Government of South Africa had sought to alleviate criticism of its apart-
heid policies by granting “independence” to the several “Bantustans”, one of which
was to have been the “Republic of Ciskei”. The plaintiff had built a hospital and
two school buildings on behalf of the Department of Public Works of the Republic
of Ciskei (DPWRC) and sought the return by the defendant (the Trust Bank of Africa)
of a deposit given by it to the building owners (DPWRC). The defendant bank sought
to join the building owners as third parties. Steyn J. (as he then was) adhered to the
“one voice” doctrine in holding that the building owners could not by virtue of being
the apparatus of an unrecognized Government be sued in the English courts. Nor
was common sense abandoned here, for it is well understood that businessmen should
be wary even in their dealings with a de facto Government, let alone one that was
recognized as neither de facto nor de jure."* The Court of Appeal reversed the
decision and applied the “Car/ Zeiss doctrine”’; namely, that the DPWRC was acting
on behalf of the Republic of South Africa itself. That the facts (namely, the terms
of South Africa’s 1981 Status of Ciskei Act) did not bear this out (purporting, after
all, to have granted the Republic of Ciskei independence) was considered incon-
sequential to the point. Again, criticism followed, and justifiably so," notwithstand-
ing that in both this case and in Carl Zeiss, the result was in all probability highly
convenient for all concerned, including the UK’s Foreign and Commonwealth Office
(FCO). Dr. Lawrence Collins has recently highlighted this convenient outcome in
Carl Zeiss.'® Similarly, the late F.A. Mann had, in the past, pointed out the con-
venient outcome in the GUR Corporation case."

In any event, the form of judicial activism witnessed in both Car! Zeiss and GUR
appears to have caught on. The fact that judges both within and outside the United
Kingdom closely examine executive certificates today should not surprise us.'® In

2 For that policy, see Heunis, Jan C., United Nations versus South Africa: A Legal Assessment
of United Nations and United Nations Related Activities in respect of South Africa (Johannesburg:
Raand Afrikaans University, 1986).

* [1986] 3 WLR 583.

'* More will be said below.

'3 See Mann’s case-note on this, reprinted as “The judicial recognition of an unrecognized state”
in Mann, F.A., Further Studies in International Law (Oxford: Clarendon, 1990), at 386; 36 ICLQO
(1987), at 348.

' Collins, Lawrence, “Foreign relations and the judiciary”, 51 ICLQ (2002), at 485, 491-492.
7" Mann, op. cit., n. 15, at 388.

'8 Re Al-Fin Corporation’s Patent, [1970] Ch 160; Reel v Holder, [1981] 1 WLR 1226, 1228 (per
Lord Denning MR). A recent example from Malaysia is MBF Capital Bhd & Anor v Dato’ Param
Cumaraswamy, [1997] 3 MLJ 300 (“I find that there is compelling ground to resist judicial self-
restraint”, per Zainun Ali J.C.).
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Chen Li Hung & Others v Ting Lei Miao & Others, involving the recognition of
a judicial order of the Taiwanese courts, the Hong Kong Court of Final Appeal may
be seen recently to have chosen to follow the broad approach taken in Carl Zeiss
and GUR." Chen had also resulted in a highly pragmatic result as a factor that
would otherwise have been disastrous, namely, the non-recognition by Hong Kong
Courts of the orders of the (non-recognized) Taiwanese courts involving private rights,
was thereby avoided. The reasons given by the Hong Kong Court were that the
recognition issue can be side-stepped where private rights are concerned, or where
justice, the dictates of common sense, and the needs of law and order require to be
met, and (finally) where giving effect to such orders would not be inimical to the
forum state’s sovereign interests or would otherwise be contrary to public policy.”
Lord Cooke also went further, pointing out that the outcome in Chen was, in fact,
entirely in the sovereign interests of the People’s Republic of China, saying:*'

“I think that reunification will tend to be promoted rather than impeded if people
resident in Taiwan, one part of China, are able to enforce in Hong Kong, another
part of China, bankruptcy orders made in Taiwan.”

Turning to our present case, the first question before the Singapore court in
Anthony Woo was how far it would be willing to see beyond a certificate issued by
the Singapore Ministry of Foreign Affairs. In this article, I shall generally refer to
this last as the question of “de facto” recognition, by which I mean the implied
recognition of the Singapore Government. Purists may object that there is no such
thing as “de facto recognition” as such, but simply recognition of the de facto exist-
ence of a foreign state. Nevertheless, most would admit that in practice the term “de
facto recognition” has not been used with total strictness, and it does not seem to
have been used in this way by the Singapore courts. Where such reference is intended
to mean recognition of de facto statehood, the context in which the particular refer-
ence appears should reveal the intended meaning. I would also argue that de facto
recognition of Taiwanese statehood by Singapore would be sufficient to show the
acknowledgement of the authority in Taipei as an entity that currently exercises
effective governmental authority over the territory in question.

3. “NON-CERTIFICATION” AND “NON-RECOGNITION”

The facts are as follows. A request was made of the Singapore Ministry for a
certificate under section 18 of the Singapore State Immunity Act; namely, for a “con-

19 [2000] HKLRD 252; Collins, op. cit., n. 16, at 492-493. See also Re James (an insolvent) (A-G
intervening), [1977] Ch 42, 70G, quoted with approval by Bokhary P.J. in Chen, at 261E-G and
Lord Cooke of Thorndon NPJ, at 265F-1.

2 Ibid., at 262J-263D.

2L Ibid., at 267D.
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clusive” view by the Executive of the status of Taiwan as a “state” defined therein.
The Ministry replied in the following terms:

“I wish to inform you that we are unable to issue the certificate pursuant to S. 18
of the State Immunity Act.”

There were, in theory, two broad approaches open to the learned judge, Choo J.,
at this juncture. One was the view taken by Dr. Lawrence Collins, and indeed the
UK and Singapore Acts, that the enforcement of private rights (in this case, a tort
action) should not be held hostage to public international law principles, and the other
that of the late F.A. Mann, who would tend to favour close adherence to the “one
voice” doctrine instead. Without over-simplification, the former view would generally
involve a greater tendency to see beyond the executive certificate, or to side-step
it in some other way, whereas the latter would be minded to steer the courts away
from what is properly seen to involve the exercise of the prerogative in foreign affairs.
The real achievement, however, is to serve both ends, which I believe is what the
Singapore courts have done ultimately.

Much turned on the precise formulation adopted by the Singapore Ministry in
its reply, and it is of course a matter usually of decisive importance in these sorts
of cases. For example, Dr. Mann saw the matter in GUR simply as one requiring
a different formulation in future FCO certificates should the FCO wish to avoid the
outcome therein and Carl Zeiss,? to wit:*

“No State is recognized by Her Majesty’s government as exercising any governing
authority in the territory occupied by the organization describing itself as the Republic
of Ciskei.”

In the context of the Carl Zeiss case, the words “no State” (if used instead) would
similarly have precluded the authority both of the GDR and the USSR to legislate
in respect of the territory in that case. There would have been no loophole for the
courts.

In Anthony Woo, Choo J. concluded on the terms of the Ministry’s reply that
“couched in polite and diplomatic terms”, the answer given by the Singapore Ministry
was, in effect, that Taiwan was not a “state” for the purposes of the Act.** Did the
certificate actually say that and, if it is unclear what the Ministry has said, should
not the question have been returned to the Ministry for clarification? Choo J.
expressed his preference for this latter suggestion only over that of counsel that,
alternatively, the court should independently inquire into the facts of the relationship
between Singapore and Taiwan. In any event, the learned judge did not think such
a return of the question to the Ministry necessary in this case.”

2 Which is not to say that the FCO necessarily did; Collins, loc. cit., n. 16, at 492.
2 Mann, op. cit., n. 15, at 388.

2* 12003] 3 SLR 688, para. 7.

» Ibid., paras. 4 and 7.



Non-Recognition of Putative Foreign States 9

It would have been helpful at least to know what policy on the recognition of
governments Singapore follows here if the conclusion drawn by Choo J. should be
seen to have been unarguably justified. For example, if it were established in curial
terms that the Singapore Government considers no state to be recognized unless it
is formally recognized, then it would have provided a more solid basis for the
inference drawn here that the Singapore Government was really, in a diplomatic
manner of speaking, saying, “No, Taiwan is not recognized by Singapore”. As I shall
discuss below, Choo J. went on instead to pursue a different course of reasoning
based on the determination that the reply of the Ministry was, in fact, clear.

4. DECLINING THE “CARL ZEISS” DOCTRINE

Counsel had raised the first of a two-pronged argument.”® The first “prong”
is essentially an argument based on the Car/ Zeiss doctrine. The argument goes: Even
if it cannot be said (which Choo J. did say, however) that a Section 18 certificate
under Singapore’s State Immunity Act of 1979 is available in respect of the putative
Taiwanese state, it is at least uncontroversial that the People’s Republic of China
is a “state” for the purposes of Section 3(1) of the Singapore Act (i.e., a state entitled
to the protection of the Act). This was nothing short of an invitation to the judge
to follow the precedent in Carl Zeiss, GUR and, most recently, Chen in the Hong
Kong courts. In response, the judge asked simply if that was, in fact, Taiwan’s (or
at least the Taiwanese CAA’s) argument — that the Government of Taiwan was merely
the delegatus of the Government of the PRC (the delegans). Unsurprisingly, counsel
clarified that this was not the Taiwanese Government’s position. This clarification,
as far as Choo J. was concerned, dispensed with the first argument raised by counsel,
but it leaves another and more serious difficulty.”

Counsel had also asked (the second “prong”): What if, clearly, the Taiwanese
Government and state were recognized, albeit simply de facto, by the Singapore

T have, for the sake of clarity of presentation, inverted the actual order of the two “prongs” of
the argument as they appear in the judgment of Choo J.

7 12003] 3 SLR 688, para. 8. As Choo J. observed: “First ... [counsel, Mr. Loo, had] ... argued
that if Taiwan is not a state because, in Mr. Lok’s submission, the Singapore government recognizes
it as part of the People’s Republic of China (Mainland China), then it must have immunity under
the Act since the People’s Republic of China has immunity and it is a recognized state, de jure
and de facto. If the third party, claiming to be a department of the government of the Republic of
China (Taiwan) advances this as a serious argument then it will obviously be a strong argument,
but unless it does so, I am not bound to consider this argument seriously. Mr. Loo prefaced this
submission with a strong caveat that that was not Taiwan’s stand.” It may be observed that in the
Carl Zeiss and GUR cases, too, the parties would have disagreed with the position that they were
mere subordinate bodies of the USSR and South Africa, respectively. It may therefore be contended
against the view taken by Choo J. that it is not ultimately the position of the parties that is relevant.
Instead, it is the factual situation in the eyes of the court that would be relevant. The conclusion
drawn by Choo J. is instead consistent with his view that an independent judicial inquiry was not
warranted as to the situation existing de facto in the Anthony Woo case.
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Government? Should the Singapore courts not look into this, independently of what
the Executive says in its certificate? Alternatively, should not a certificate be con-
structed in light of what is known (through independent judicial inquiry) about the
policy of the Singapore Government (thus ensuring adherence to the “one voice”
doctrine)?*® According to counsel, Taiwan and Singapore had entered into a bilateral
tax treaty, for example. Is this not proof of de facto recognition? The answer, accord-
ing to Choo J. was “yes, but only if the executive should so certify” (i.e., in express
terms).” The learned judge added that the suggestion that de facto recognition is
of “equal importance” for the purposes of the Act may also be something of “an
exaggerated idea”.** With respect, it is not clear that Choo J. would have had the
last word on this, for here we enter treacherous waters.

5. CERTIFICATION OF DE FACTO STATEHOOD

Choo J. had in effect, though not expressly, chosen the “one voice” doctrine as
his guide. Having, as we have seen, expressed some scepticism towards the entity
of a de facto recognized state, the learned judge was nonetheless reluctant to preclude
the executive branch from ever wishing to certify that a state is only recognized de
facto (i.e., should the Executive ever wish to do so).

On the face of it, this sentiment is understandable to the extent that the Singapore
courts could otherwise be in danger of usurping the executive function. It is the
Executive, after all, whose function it is under Section 18 of the Singapore Act
(couched in terms similar to those in Section 21 of the UK Act) to provide a certi-
ficate on the recognition issue. Moreover, Section 18 says that such a certificate “shall
be conclusive evidence”, and thus if a Singapore judge were to preclude the mere
possibility of the Executive wanting perhaps to distinguish between de facto and de
jure recognition of a foreign state or government, that would be unwarranted.

It is nonetheless hard to imagine that the executive branch would normally be
minded to distinguish expressly between certification of recognition as amounting
only to recognition of the putative foreign state as a de facto state and not a state
existing de jure, and indeed vice versa.” Having said that, cases of the sort Choo
J. may have had in mind could exist, even if they may be very rare. An apparent
example is the certificate given in Luther v Sagor where, having said that the USSR
Government was indeed a “State Government of Russia”, the letter went on to say:

% Section 3(1) is in pari materiae with the UK’s State Immunity Act of 1978, section 1(1).
*12003] 3 SLR 688, paras. 7, 10, 11.

%" Ibid., para. 6.

31 See Talmon, Stefan, Recognition of Governments in International Law (Oxford: OUP, 1998),
at 90. In effect, this may also be due to the fact that, logically speaking, recognition is best con-
sidered recognition of a state of affairs that exists either de jure or de facto, and that it is not the
recognition itself that distinguishes between the two situations; McNair, Sir Arnold Duncan, The
Legal Effects of War (Cambridge: CUP, 1944), at 353, note 1; Chen, Ti-Chiang, The International
Law of Recognition (London: Stevens, 1951), at 274.
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“I am also to add that His Majesty’s Government have never officially recognized
the Soviet Government in any way.”*?

However, that case can be distinguished. In Luther v Sagor, the British Govern-
ment had not sought to preclude recognition of de facto governmental authority, but
simply to preclude any intimation of recognition of de jure governmental authority.
Moreover, Luther v Sagor was concerned with the recognition of a foreign govern-
ment. As we shall see, matters become far more complicated if what is (in actual
fact) sought to be precluded by the Executive is also recognition of de facto statehood.
In principle, however, I accept that there is no logical reason for thinking that the
Singapore Government could be precluded from recognizing a putative foreign state
only as a de facto state under Section 18 of the Singapore Act.

In any event, could Choo J. have straightforwardly assumed “obiter-wise” that
returning the issue to the Executive for a clearer certificate is likely in future to
produce the results required? In the present case alone, it is difficult to see how else
the Ministry could be approached so as to elicit a more useful response. There will
almost certainly be cases in the future where the Singapore courts may therefore have
to do just what counsel in this case sought, which is to enter into the facts of the
relationship between the forum state and the foreign state, the consequent risks
inherent therein to the “one voice” doctrine notwithstanding.*® Indeed, the Singapore
Court of Appeal, while agreeing with Choo J. that such an independent judicial
inquiry was not necessary in the Anthony Woo case, went on to conduct just such
an inquiry on appeal in a lengthy aside.

The potential difficulty with the construction ultimately placed on the “non-
certificate” by Choo J. is the inherent distinctively legal point. One recognizable
exception to the “one voice” doctrine in England (ostensibly because Parliament is
supreme) is that the English courts will not always accept a statutory construction
proposed by the executive branch.* To put it differently, this is because provisions
such as Section 18 of the 1979 Singapore Act cannot ultimately be construed by the

2 Quoted in Symmons, C.R., “U.K. abolition of the doctrine of recognition of governments: A
rose by another name?” [1981] Public Law, at 249, note 51, 256. An incidental point here is that
the certificate pertained to the recognition of a foreign Government, not a foreign state, but, simply
put, we should be satisfied with the observation that there is, simply, no state if there is no Govern-
ment (as there is no Government if there is no state, as Mann observed. Mann, op. cit., n. 15, at
388). At the very least, even if we could contend against Mann that the conclusion that there is
no state without a Government is generally untrue, Mann would nonetheless be correct if the issue
that arises is one of state immunity, for who then would press that right? See further, on recognition
of statehood taking the form of the recognition of a foreign government, Brownlie, lan, Principles
of Public International Law (Oxford: OUP, 6" ed, 2003), at 90, citing the 1919 recognition by the
British Government of the Estonian National Council.

3 Tt still remains to be seen whether, should a suitable test case present itself, the Singapore courts
would be willing to adopt the approach suggested recently by Dr. Collins, and even earlier by Lord
Denning, or would be willing instead to stick to the view long held by the late F.A. Mann. See
further, Rahimtoola v Nizam of Hyderabad, [1958] AC 379, 418 (PC, per Lord Denning).

¥ See Re Al-fin Corporation’s Patent, [1970] Ch 160.
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Executive, or even by reference to the Executive; this can be done only by the courts
acting alone (with no reference at all to the Executive).

6. SOME LIMITATIONS ON EXECUTIVE CONTROL

Arguably, the very enactment of the State Immunity Act in Singapore shows
aclear Parliamentary intent, in line with that which other countries who have thought
fit to enact similar legislation have done: that the substantive legal issue of immunity
should be removed from Executive hands altogether. As far as Sections 18 and 21
of the Singapore and United Kingdom Acts, respectively, are concerned, they lie
at odds with the remainder of the Singapore and United Kingdom Acts since they
encapsulate the view that there are some questions of fact nonetheless peculiarly
within the knowledge of the executive branch — and not of the courts. Therein lies
the problem although, in practice, any real tension between Section(s) 18 (and 21)
and the remainder of the Singapore (and United Kingdom) Act(s) is avoided where
the United Kingdom FCO is known, for example, to therefore steer clear of what
could be pronouncements not on questions of fact, but on questions of law.*> This

» Evidence of this view, taken by the British Foreign Office (hereafter, “FCO”), may be found
in various places. Most recently, Dr. Lawrence Collins reported that the records made available
under the United Kingdom’s thirty-year rule for declassifying documents show a conversation taking
place between Dr. F.A. Mann, who was representing the Stiftung in the Carl Zeiss case and who
had pressed the FCO for help when he anticipated the judgment of the House of Lords going against
the Stiftung on the non-recognition point (that the East German decrees were really decrees of the
USSR as the de jure authority in the territory) and the FCO. The Foreign Office official wrote:
“On 15 December, Dr. F.A. Mann, a senior partner in the firm of solicitors acting for the West
German Zeiss, came to see me late in the evening, told me that the House of Lords seemed very
much against his clients on the ‘non-recognition’ point and left with me a note of certain questions
which it was proposed to move the House of Lords to address the Foreign Secretary next day. I
may say that the proposed questions went to the very limit (if not over it) of the matters which
the Foreign Secretary can properly certify to a court”; Collins, /oc. cit., n. 16, at 491. It seems from
the nature of the FCO memorandum to have survived that what Dr. Mann wished the FCO to
pronounce upon would have been to seek to dissuade the House of Lords from the view that “the
acts (legislative, judicial and administrative) of the East German authorities will be held to be legally
valid acts, at least within their proper sphere...”, while allowing the Foreign Office to maintain
nonetheless “that the East German authorities are merely puppets of the Soviet Union”; ibid., at
492. See further, for the proposition from the viewpoint of an FCO Legal Adviser that there are
cases involving questions of law therein that the FCO will, by virtue of its prerogative power, refuse
to issue a certificate at all, Wilmshurst, Elizabeth, “Executive certificates in foreign affairs: the United
Kingdom”, 35 ICLQ (1986), at 157, 168. The proposition is a sound one, so that in Carl Zeiss,
the House of Lords spoke of the “conclusive information provided by Her Majesty’s Government”,
for example ([1966] 2 All ER 536, 544), and even in cases such as Luigi Monta of Genoa v
Cechofracht Co. Ltd, which appear to go against the conclusiveness of an FCO certificate, Sellers
J. had simply considered there that the evidence furnished by Her Majesty’s Government (attesting
to the non-recognition of the “Formosa Government”) would nonetheless permit the phrase “any
government” in a clause in a charter party to be construed according to evidence other than an FCO
certificate; [1956] 2 Q.B. 552; discussed in Symmons, /loc. cit., n. 32, at 255. But compare the
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distinction between questions of law and of fact in executive certificates has thereby
caused Oppenheim, for example, to observe that where the issue is not purely one
of fact, an executive certificate is not necessarily conclusive for the purposes of the
English courts.*® Moreover, in the Singapore context, the Constitution (in Article
93) clearly differentiates between executive and judicial powers, causing a recent
pronouncement by a District Judge that he cannot take judicial notice of a purported
agreement between the Singapore and Indian Governments that may affect the
sentencing discretion of the courts.”” If all of this is correct, we should therefore
conclude that the “one voice” doctrine ceases to have the same significance where
there is an Act such as the current one in place, placing the substantive question of
legal immunity in the hands of the courts.

The letter from Singapore Airlines to the Ministry in Anthony Woo reads, for
example:*®

The CAA made an interlocutory application to set aside the action on the basis that,
as a department of the Ministry of Transport and Communication of the Republic
of China, it is immune from the jurisdiction of Singapore courts pursuant to Section
3 of the State Immunity Act (Chapter 313)(“the Act”)

Under Section 18 of the Act, a certificate by or on behalf of the Minister for Foreign
Affairs is necessary to conclusively indicate whether any country is a ‘state’ for the

somewhat different approach taken by the U.S. State Department to certification involving questions
of law in The Republic of Vietnam v Pfizer, Inc. et al, 556 F.2d 892, C.A. Minn. 1977, June 15,
1977 (United States Court of Appeals, Eighth Circuit, Gibson, Chief Judge; Bright and Henley,
Circuit Judges). In Pfizer, the State Department, after certifying that: “[t]he Government of South
Vietnam has ceased to exist and therefore the United States no longer recognizes it as the sovereign
authority in the territory of South Vietnam” and that “[t]he United States has not recognized any
other government as constituting such authority”, went on to state that “[t]he Department of State
would not advise any requests to the Court to suspend, rather than dismiss, the proceedings”.

% Jennings, Sir Robert and Watts, Sir Arthur (eds.), Oppenheim’s International Law, Vol. 1 (Harlow:
Longman, 9™ ed, 1992), at 1049. For what is perhaps a slightly different view, however, see Vallat,
Sir Francis, International Law and the Practitioner (Manchester: University Press, 1966), at 54
where he says: “It is believed that the test of a true certificate is not whether the facts are peculiarly
within the knowledge of the Foreign Office or such as the Foreign Office may reasonably be expected
to know or which the Foreign Office ought to know in the conduct of its business, but the presence
of some element of recognition by Her Majesty’s Government... When, however, it comes to a matter
of recognition, there is no source which can state with equal authority what is or is not recognized
by the Government.” This last must be true, but only provided the FCO actually states its policy
in clear terms — which I argue here that the Singapore Ministry did not do.

7 PP v Salwant Singh s/o Amer Singh, [2003] SGDC 146 (Singapore Subordinate Courts, un-
reported). Article 93 of the Constitution of the Republic of Singapore reads: “The judicial power
of Singapore shall be vested in a Supreme Court and in such subordinate courts as may be provided
by any written law for the time being in force.”

% [2003] 3 SLR 688, para 3. We are told simply in the judgment of Choo J. that: “The third party
had, similarly, applied for a s 18 certificate and was also given the same reply”.
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purposes of Part II of the Act. Enclosed herewith are extracts of Part II and Section
18 of the said Act for your easy reference.

That letter is, therefore, concerned with whether Taiwan would qualify for
treatment under the Act, and not whether if Taiwan did qualify it would (necessarily)
possess such immunity. Consider two points, both of which, I consider, suggest that
Choo J.’s comments on the intended import of the Executive (i.e., that Taiwan is
not recognized internationally by Singapore), even if correct as a matter of construc-
tion, could not have led automatically to the conclusion that the Executive has thereby
determined the legal conclusion to be reached.

Firstly, the Singapore Act, following the UK Act, has adopted the approach of
stating a complex number of sometimes interlocking rules intended to determine the
question of immunity by way of the application of legal principle. It cannot, for
example, be supposed then that the Taiwanese CAA in Anthony Woo was asking
the Ministry in Singapore to apply the law to the facts.* If this is correct, even
if the Executive had pronounced on non-recognition de jure, it remains open to the
Singapore courts to find that an entity such as the Taiwanese CAA was, in fact,
exercising de facto sovereign authority. Coupled with the fact that subject-matter
jurisdiction over the kind of exercise of power in this case would more likely than
not be precluded under the Act (see below — personal injury occasioned outside
Singapore), the courts should be cautious about short-circuiting the entire process
by their simply finding that the foreign state is not even recognized de facto.

As Professor Ian Brownlie and others have observed in the English context, the
rise of the restrictive theory of immunity (which the Singapore Act embodies) has
since encroached on immunity ratione personae and consequently brought greater
attention to bear on subject-matter jurisdiction instead (i.e., immunity ratione
materiae). Accordingly, there has, in this regard, been a noticeable tendency for the
English courts on occasion to reduce the effect of the restrictive theory of immunity
simply by declining to find subject-matter jurisdiction instead. While this remains
an admittedly controversial proposition,*® Brownlie has suggested that:

¥ Generally speaking, the Singapore and UK Acts, as does the Australian Foreign States Immunities
Act 1985, take the approach of having a general rule of immunity first (i.e., that sovereign states
are accorded immunity), and only thereafter listing a number of exceptions to that general rule.
Ordinarily, in cases involving commercial disputes, the courts would still have to determine whether,
for example, a “commercial transaction” within the meaning of the Act is involved, in which case
the courts may have to decide whether the “transaction” or “activity” is one “into which a State
enters or in which it engages otherwise than in the exercise of sovereign authority”. See Section
5(3)(c) of the Singapore Act, which is almost identical to Section 3(3)(c) of the UK Act. For the
immunity of “separate entities”, see section 16(2) of the Singapore Act and section 14(2) of the
UK Act, and Kuwait Airways Corporation v Iraqi Airways Co. [1995] 1 WLR 1147 (HL). In Anthony
Woo, however, the Taiwanese CAA claimed to be a department under the Taiwan Government,
and this claim was not contested.

" Fox, Hazel, The Law of State Immunity (Oxford: Oxford University Press, 2002), at 477-502.
In any event, Lady Fox’s criticism appears to be based on the continued utility of status-based
immunity, something which is not denied here.
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“A connected question of considerable significance [therefore] is the distinction ...
between immunity as a plea based upon the status of the defendant as a sovereign
state (ratione personae), and immunity ratione materiae, which affects the essential
competence of the local courts in relation to the particular subject-matter. The im-
munity ratione personae (procedural immunity) is a bar to the jurisdiction of the
state of the forum which would exist (or be presumed to exist) but for the existence
of a title of immunity. In fact the proponents of the principle of restrictive immunity,
by reducing the role of status as a basis for conferring a title to immunity, have
inevitably given greater prominence to the nature of the subject-matter and the issue
of the essential competence of the judicial organs of the forum state.”"'

This question of subject-matter jurisdiction may be considered relevant where,
as I shall further maintain below, the Singapore courts are ordinarily to be precluded
from questioning the acts or omissions of a sovereign authority abroad by the courts
of the forum state. While this might appear subject to qualification as a state under
the State Immunity Act, there is room for debate in respect of the way the Singapore
(and United Kingdom) Acts have been drafted. Singapore’s 1979 State Immunity
Act speaks in Section 18 of conclusive certification of recognition by the executive
branch for the purposes of the application of the Act, but one wonders if the Act
is comprehensive in this regard; by this, I mean to ask whether it has replaced every
aspect of the common law previously existing. In the case of personal injury occurring
abroad, clearly the State Immunity Act 1979 envisages that a state for the purposes
of the Act would enjoy immunity for such acts occurring abroad — indeed the fact
that the Act in stating that personal injuries occurring in Singapore would not enjoy
immunity would suggest this (Section 7). Under the Act, such immunity may seem
to be tied to the question of status under Section 18. However, if the State Immunity
Act seeks merely to codify the common law previously existing then, where the
government is silent, the rule against entertaining actions for personal injury brought
before the forum state’s courts for acts or omissions of a (de facto or de jure) foreign
sovereign occurring abroad becomes not simply a matter of whether the status of
a foreign sovereign is one expressly recognized by the state of the forum courts as
such.

As Lord Wilberforce famously pointed out in Buttes Gas and Oil Co v Hammer
there is a separate element of immunity ratione materiae, for which Buttes Gas has
since stood as good authority. Indeed, Lord Wilberforce emphasizes the distinction,
where he says of the rule in Duke of Brunswick v Hanover that there were “two
elements in this case, not always clearly separated”: namely, the question ratione
personae and the question ratione materiae. If we accept that a foreign “sovereign
authority” may, for example, be acknowledged as such by way of an independent

I Brownlie cites, inter alia, the Court of Appeal’s decision in Kuwait Airways Corporation v Iraqi
Airways Company, 71 BYIL (2000), at 408 (CA), as an example. The case is one part of a string
of such decisions following Littrell v United States, (No. 2) [1995] 1 WLR 82 (CA). See Brownlie,
op. cit., n. 32, at 326-327. But compare the view taken by the House of Lords in the Kuwait case,
[1995] 1 WLR 1147.
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judicial inquiry where the Executive is simply silent (which I maintain was the case
in Anthony Woo), the fact that the present case involved “acts ... performed in the
territory of the sovereign concerned” (per Lord Wilberforce) should perhaps have
been taken perhaps to suggest that an independent inquiry into the sovereign status
of Taiwan was especially important in the present case (I propose to return to this
issue in Section VIIB, below).*

Secondly, the “certification clause” in Section 18(a) of the Singapore Act and
21(a) of the UK Act does not preclude the earlier (pre-State Immunity Act) dicta
in Duff Development v Kelantan.* According to the Kelantan doctrine, at common
law the courts would still decide on the question of the status of the foreign putative
state in the event of non-certification by the executive.*

What is striking is that Choo J. had gone on to construe the “non-certification”
in that case to mean that the putative foreign state cannot be immune. Arguably,
this last is properly a question of law for the judge, not a question of fact suitable
for Executive determination. Choo J. had reasoned that:*

“... [T]he definition of a de facto state is necessary solely for the purposes of giving
effect to the State Immunity Act. The incongruous situation of having an entity that
looks like a state, behaves like a state, and yet not be recognised by a court of law
as a state, is in my opinion, the lesser contradiction. It is a greater contradiction to
have an entity given immunity when its existence is recognised de jure or de facto,
and also when it is not recognised at all. ”

Singapore’s Court of Appeal appears, on the other hand, to have come closer
to addressing these issues on appeal in Civil Aeronautics Administration v Singapore
Airlines Ltd.*® While the Court of Appeal affirmed the learned High Court judge’s
view that, in effect, the Ministry of Foreign Affairs was saying that Singapore does
not recognize Taiwan,”” Chao Hick Tin J.A. (who delivered the judgment of the
court) went on to provide two notable clarifications.

Firstly, the Court of Appeal appears to have acknowledged that certification under
the Singapore Act is merely certification as fo whether Taiwan is a recognized State
for the purposes (only) of the application of the Act. In other words, the Executive

2 Buttes Gas and Oil Co. and Another v Hammer and Another, [1982] AC 888 (per Lord Wilber-
force).

4119241 AC 797 (HL).

4 Professor David Harris must be correct in this regard; Harris, D.J., Cases & Materials on
International Law (London: Sweet & Maxwell, 5" ed, 1998), at 331.

43 [2003] 3 SLR 688, para. 10.

4 Civil Aeronautics Administration v. Singapore Airlines Ltd, [2004] 1 SLR 570 (C.A.) (Chao
Hick Tin J.A.; Woo Bih Li J.).

47 Ibid., paras. 13-14.
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cannot certify the point of law therein involved; ultimately, whether Taiwan was
immune under Singapore law.*

The terms of Section 18 of the Singapore Act (Section 21 of the UK Act),
properly construed, militate against allowing the Government such power of “sub-
stantive” certification.*” Section 18 (Section 21 of the UK Act) states that a cer-
tificate “shall be conclusive evidence” only as to “whether any country is a State”
for the purposes of the Act.”® These words could in the particular manner in which
a request is framed refer to the general rule granting immunity, to one of the “ex-
ceptions”, or indeed to both. It is also worth recalling that, if the purported views
of the Ministry are put aside, subject-matter jurisdiction would arguably have been
absent under the Singapore and UK Acts on the facts of the present case, since
damage to or loss of tangible property and personal injury caused outside Singapore
would ordinarily attract immunity by falling outside one of the “exceptions” to
immunity under the Act.>' This is simply a legal question that, even if the executive
branch could have decided indirectly by expressing its policy of recognition, need
not perhaps be taken as one which the Executive would ordinarily wish to decide.

True, Section 18 speaks of the conclusiveness of a certificate on “any question
... whether any country is a State for the purposes of Part II...”, but here the words
“any question” must refer to a question of fact and not of law, since a certificate
shall be conclusive “evidence” only. The courts must still decide the legal con-
sequences flowing from such “evidence”, conclusive though that evidence may be,
since it is precisely where such (legal) questions are involved: wherein what is to
be attested to is not a question of fact about the Government’s policy but a question
of law, that Parliament by virtue of its statutory enactment should be taken to have
preferred to have it brought to the courts instead.’® In sum, the Executive can certify
as to whether a putative foreign state qualifies for treatment under the Act; in other
words, whether that foreign state is recognized de jure, or even in those exceptional
cases that it does not recognize the de facto statehood of a putative foreign state,

# Although this clarification arose in the context of the question of whether Taiwan can be sued
before the Singapore courts. The Court of Appeal relied heavily on the persuasive force of American
authorities to the effect that the non-recognition doctrine cannot be taken to its full logical conclusion,
and that non-recognition did not (therefore) mean that the Taiwan CAA could not therefore be sued
before the Singapore courts; Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004]
1 SLR 570, paras. 43, 50 (per Chao Hick Tin J.A.).

4 According to section 18: “A certificate by or on behalf of the Minister for Foreign Affairs shall
be conclusive evidence on any question —

(a) whether any country is a State for the purposes of Part II, whether any territory is a constituent
territory of a federal State for those purposes or as to the person or persons to be regarded for those
purposes as the head or government of a State;

(b) whether, and if so when, a document has been served or received as mentioned in section 14
(1) or (5).”

%0 Part II of the Singapore Act, and Part I of the UK Act.

31 Section 7 of the Singapore Act, and Section 5 of the UK Act.

2 Wilmshurst, loc. cit., n. 35, at 168.
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but beyond that it is a matter for the courts alone (i.e., without necessarily referring
back to the Executive).”

Secondly, Chao J.A. also considered (obiter) that, in any event, the dealings
between Singapore and Taiwan do not, on the facts, evince the de facto recognition
by Singapore of Taiwan. According to Justice Chao, Singapore’s “one China” policy
is clear: Singapore had never intended to afford Taiwan international recognition,
including de facto recognition.* If the inquiry shows that there is not even de facto
recognition, then, arguably, no question of immunity in the form “either of a privilege
derogating from a subject-matter jurisdiction which would otherwise exist or a
privilege to be recognized on a contingency basis in case subject-matter jurisdiction
exists™ could arise under the Singapore and UK Acts. While this is a more attract-
ive view than that of Choo J., the Court of Appeal’s clarification still falls short,
for the reasons discussed below.

7. IS STATE IMMUNITY ABOUT STATUS (ONLY)?
Brownlie has argued further that:>
“Even if there is no basis for immunity ratione personae, and a basis for subject-
matter jurisdiction exists, the question still remains whether the courts of the forum
have an essential competence (in terms of general international law) in respect of

the issue.”

For example, since general international law probably precludes the arrest,
attachment or execution of the property of a foreign sovereign,”’ the courts would

53 The only exception to this appears to be that stated in section 17 of the Singapore Act. That
provision appears to be an exception to the general scheme of the Act which in any event is not
to be found in the United Kingdom Act. Compare, however, Praptono Honggopati Tjitrohupojo
& Ors v His Royal Highness Tunku Ibrahim Ismail Ibni Sultan Iskandar Al-Haj, [2002] 4 SLR
667, para. 36 (per M.P.H. Rubin J.).

3 Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004] 1 SLR 570, paras. 15-16
(per Chao Hick Tin J.A.).

> Brownlie, op.cit., n. 32, at 327.

% Ibid.

37 It appears that the practice of domestic courts generally would uphold this rule under international
law. In his discussion of section 13(4) (exception to non-attachment of state property rule in section
13(2)(b)) of the UK State Immunity Act of 1978, Professor Greig points out, after surveying the
legislative provisions in various countries that would appear to uphold the distinction drawn in section
13 between (1) property used exclusively for settling liabilities incurred in the course of commercial
transactions which would fall within the exception in section 13(4), and (2) those which in the words
of Lord Diplock in the Alcom case and non-earmarked accounts ([1984] AC 580, 604), that: “In
countries where there is no legislation specifically defining the status of a foreign property of a
foreign state in relation to execution, the purpose to which the property might be put is often a crucial
issue” for the purposes of applying the restrictive theory of immunity; Greig, D.W., “Forum state
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lack subject-matter jurisdiction in such cases. The Act in fact recognizes the situation
just described, and also precludes penalties, injunctions and orders for specific
performance, excepting only enforcement of property for the time being in use or
intended for use for commercial purposes with the further exception of the property
of a central bank or monetary authority.”® Yet another sort of situation is that found
in Alcom Ltd. v Republic of Colombia, concerning the bank account of the Colombian
Embassy in London.” In Alcom, Lord Diplock drew the court’s attention to Article
25 of the Vienna Convention on Diplomatic Relations of 1961, concerning the
obligation of host states to accord full facilities for the performance of the functions
of foreign missions. Clearly, such a rule of diplomatic immunity could also preclude
the competence of the forum courts, especially where the status of the foreign
sovereign is recognized by the forum state. Another example given by Professor
Brownlie involves a pronouncement on the Constitution of Sierra Leone in Buck v
A-G.%° Similarly, we might add, the Singapore Court of Appeal has had occasion
to consider it inappropriate to pronounce on what the Malaysian Constitution might
be taken to mean in a case involving the constitutional competence of Parliament
in Singapore to legislate extra-territorially.®" It must be asked whether all these
examples depend necessarily on the availability of the recognition of the forum state.

The question is concerned in part with whether the State Immunity Act, when
properly construed, grants such extensive discretion to the executive branch beyond
stipulating that a foreign state is recognized for the purposes of the application of
the Act, or that it is not so recognized. If not, would the Executive always be able
to preclude legal immunity in this way? If the Government can do that, would it
always wish to do so? Clearly, Anthony Woo shows that there are instances wherein
the Government may wish to have the entire matter put before the courts, and would
also seem to suggest that the executive branch is not always as keen on Lord Atkin’s
“one voice” doctrine as the courts may have assumed insofar as the Government
(arguably) opted for non-certification. What this leaves the courts with is essentially
an issue of judicial policy. The difficulty here is highlighted by the fact that the Act
speaks only of whether a foreign state enjoys the recognition of the Singapore
Government for the purposes of (the application of) the Act. It does not say that the
Executive can determine what it means in law to enjoy such recognition. Conversely,
it could (and, I think, should) mean that the Executive cannot in strict legal terms

jurisdiction and sovereign immunity under the International Law Commission’s draft articles”, 38
ICLQ (1989), at 243, 264-265.

¥ See sections 15(1), (2) and (4) and 16(4) of the Singapore Act, and sections 13(1),(2) and (4)
and 14(4) of the UK Act. Sir Hersch Lauterpacht first brought the matter to light; 28 BYIL (1951),
at 220, 241. See Fox, Hazel, “State immunity: The House of Lords’ decision in I Congreso del
Partido”, 98 LOR. (1982), at 94, 99 et seq.

% [1984] 2 WLR 750. See Jones, David Lloyd, 43 CLJ (1984), at 222; Gandhi, Sandy, 47 MLR
(1984), at 222. See further Fox, Hazel, “Enforcement jurisdiction, foreign state property and
diplomatic immunity”, 34 ICLQ (1985), at 115.

% 11965] Ch 745, 770, 771 (per Diplock L.J.).

' Public Prosecutor v Taw Cheng Kong, [1998] 2 SLR 410, 422E-F.
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determine what it means not fo enjoy such recognition. As we shall see, this last
reflects the approach taken by the American courts towards recognition since the
1930s, an approach that merits serious consideration.®

8. EXECUTIVE (NON-) RECOGNITION UNDER THE SINGAPORE ACT
8.1. The test of “effective control”

The straightest route, it would seem, is that the Singapore Act (and the UK Act,
too, for that matter) should ordinarily be read to permit the Executive to say only
that a foreign state is not recognized by it de jure; however, it should not usually
be read, or at least should not lightly be read, so as to suggest that the Executive
would typically be assumed to be saying that it does not also recognize the foreign
state de facto.® This last typically requires a separate and independent inquiry by
the courts.

The Court of Appeal had noted that a Canadian court had, in a similar application
by Taiwan in Canada, inquired into whether Canada affords de facto recognition to
Taiwan and found that the Canadian Government did.** Significantly, Chao J.A.
distinguished that case by saying that while such an inquiry into de facto recognition
may be open to the Canadian courts, it would not similarly be open to the Singapore
courts to do the same:®

(a) The Canadian Ministry’s response was vague, while the Singapore’s Ministry
of Foreign Affairs’ response was not;

(b) The terms of Singapore’s statute do not permit the Singapore courts as much
latitude, since the certification of the Executive is conclusive, whereas this is not
the case under the Canadian statute, properly construed.

With the highest respect, it is not wholly apparent that there is a substantial
difference in terms of the (proper) construction of the two Acts,” even if the letter

82 Salimoff'v Standard Oil Company, 262 N.Y. 220; 186 N.E. 679 (1933) (Court of Appeals of
New York).

% Sir Francis Vallat took the opposite view. Vallat, op. cit., n. 36, at 54.

% Parent v Singapore Airlines Limited (judgment of Marie St-Pierre JSC of the Superior Court
of Quebec dated 22 October 2003).

% Civil Aeronautics Administration v. Singapore Airlines Ltd, [2004] 1 SLR 570, paras. 40-41 (per
Chao Hick Tin J.A.).

% As Olufemi Elias has argued: “While section 14 of the Canadian Act provides that a certificate
from the Minister ‘is admissible in evidence as conclusive proof as to whether a country is a foreign
state’, section 18 of the Singapore Act states that a certificate ‘shall be conclusive evidence on any
question ... whether any country is a state for the purposes of the Act’. It would appear that the
effect of both provisions is the same in the most important respect; namely, that the certificate,
where issued by the Minister, is conclusive evidence”; Elias, O.A., “The International status of
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from the Ministry may be considered clear and unequivocal. It is therefore important
to note Justice Chao’s caveat in this regard. After saying that “the wording in our
Act is narrower”, Chao J. added nonetheless that:®’

“This is not to say that under our Act, the approach taken by the Canadian court may
not be adopted in our courts in any circumstances.”

A more attractive reading of what the Court of Appeal has said obiter would
therefore be that where an independent judicial inquiry is called for, the absence of
legal immunity need not “automatically” be determined by what the Ministry did
or did not say. Granted, the actual basis on which the Court of Appeal’s decision
rests in the present case is on the terms of the Ministry’s letter, and which the court
took to mean non-recognition. Yet all that the Court of Appeal has said here is that,
as a result, “[i]t is incongruous to say that a State is required to accord sovereign
immunity to another State when the latter is not recognised by the former”.®® That
would be right, but in the Arantzazu Mendi the English House of Lords also went
so far as to consider that an authority recognized only de facto can mount a claim
of immunity even against the de jure sovereign as plaintiff.*” Incongruous though
that, too, may seem at first sight, no less an authority than the then Judge Cardozo
(and whose sentiments the Singapore Court of Appeal itself has accepted in approving
terms) has acknowledged in another (American) case, Sokoloff'v National City Bank,
that while “[jJuridically, a government that is unrecognized may be viewed as no
government at all, if the power withholding recognition chooses thus to view it”,
it should also (always) be considered that“[i]n practice, however, since juridical
conceptions are seldom, if ever, carried to the limit of their logic, the equivalence
is not absolute, but is subject to self-imposed limitations of common sense and
fairness”.”” Perhaps this has since reflected a distinctively American view of the
matter. Beginning with a line of cases in the late nineteenth century where the rigidity
with which the English courts had held to the “one voice” doctrine was questioned,
those exceptions had by the 1920s become the rule instead. Thus, in Nankivel et al.
v Omsk All-Russian Government et al., the New York Court of Appeals upheld its
earlier pronouncement in the Wulfsohn case, and said:”"

Taiwan in the courts of Canada and Singapore”, 8 Sing. YBIL (2004), at 93, 97.

7" Civil Aeronautics Administration v. Singapore Airlines Ltd, [2004] 1 SLR 570, para. 41 (per
Chao Hick Tin J.A.).

S Ibid., para. 25 (per Chao Hick Tin J.A.).

% Republic of Spain v SS “Arantzazu Mendi” (The Arantzazu Mendi), [1939] A.C. 256.

o Sokoloff' v National City Bank 145 N.E. 917 (1924); (1923-4) 2 A.D., Case No. 19; cited with
approval in Civil Aeronautics Administration v. Singapore Airlines Ltd, [2004] 1 SLR 570, para.
44 (per Chao Hick Tin J.A.).

™ (1923) 237 N.Y. 150; Wulfsohn v Russian Socialist Federated Soviet Republic, (1923) 234 N.Y.
372.
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“Lack of recognition by the United States Government, we have recently held, does
not permit an individual suitor to bring a de facto Government before the bar...To
sue a sovereign state is to insult it in a manner which it may treat with silent con-
tempt. It is not bound to come into our courts and plead its immunity.”

In case there is any doubt as to what is meant by “de facto Government” in this
case, the New York Court of Appeals went on in Salimoff'v Standard Oil Company
to say:”?

“The courts may not recognize the Soviet Government as the de jure Government
until the State Department gives its word. They may, however, say that it is a govern-
ment, maintaining internal peace and order, providing for national defense and the
general welfare, carrying on relations with our own government and others. To refuse
to recognize that Soviet Russia is a government regulating the internal affairs of the
country is to give to fictions an air of reality which they do not deserve.”

The test is almost singularly one concerned with the exercise of effective control
over the territory in question.” The suggestion here involves the extent to which
the matter is one of law and not executive policy. Prima facie, the Act grants ex-
ecutive policy some measure of weight. The key question, however, is this: How
much weight should be accorded to the Executive’s views?

8.2.  Is state immunity a special case?

According to Justice Chao:™

“A question such as that which arises in the present case, whether an entity is a State
S0 as to enjoy sovereign immunity in Singapore, is eminently a matter within the

™ (1933) 262 N.Y. 220. This and the other cases I have just mentioned are discussed in these terms
by Sir Hersch Lauterpacht in his influential work on the subject. Lauterpacht, H., Recognition in
International Law (Cambridge: CUP, 1948), at 146-150. See, however, the discussion by Jaffe, who
seeks to reconcile this latest turn with a perceived change of heart in the Administration, with direct
communication having been established at the highest level, and a change in the composition of
the court. Jaffe, Louise L., Judicial Aspects of Foreign Relations, in particular of the Recognition
of Foreign Powers (Cambridge, Mass.: Harvard University Press, 1933), Appendix.

™ If it is objected that these examples involve the question of the recognition of a de facto govern-
ment of an existing and recognized sovereign State, that the question of the statehood of (Soviet)
Russia was never in question, and that the same is not true, however, of Taiwan (which has never
been recognized as a sovereign State), it may, I think, be replied that Taiwan had for long (i.e.,
for the better part of Singapore state practice) claimed to be a government of an existing and
recognized sovereign state. As Professor John Dugard wrote in 1987: “Taiwan has many of the
attributes of statehood but prefers to see itself as simply part of greater China”. Dugard, John,
Recognition and the United Nations (Cambridge: Grotius, 1987), at 77.

™ Ibid., para. 22.
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exclusive province of the Executive to determine, as what are involved in the question
are not only matters of fact but also matters of policy. The courts are not in the best
position to decide such a question.”

I have argued that there remains a line to be drawn nonetheless between the
conclusiveness of an executive certificate on a question of fact (whether or not a
foreign state is recognized explicitly by the Executive) and the legal consequences
that should flow from that. It would have been less than extraordinary to assume
that Singapore’s State Immunity Act of 1979 was not actually intended to regulate
the status of legally anomalous entities like Taiwan. If we are prompted to think that
it does, a conservative approach to statutory construction could become hostage to
every drafting ambiguity and would eschew perspectives based on judicial policy
instead, whereas the truth may simply be that the (British) draftsman’s elliptical
language about that of which an executive certificate is #7uly conclusive leaves a
residual role for cautious but informed judicial development of the law in the future.
However, Singapore’s Court of Appeal took the view instead that:”

It is really not for the courts to get themselves involved in international relations.
The courts are ill-equipped to deal with them. If the answer of the Executive to a
query is not clear enough, the proper recourse would be for the court to seek further
clarification and not to second-guess the Executive or to determine the answer
independently based on evidence placed before it.

The Court of Appeal appears, therefore, to have considered that Parliament
intended from the outset that the Executive should play a decisive role in determining
whether events occurring within the territory of a putative foreign state should be
amenable to Singapore’s domestic judicial process.” It appears to have relied on
Lord Esher’s dictum in Mighell v Sultan of Johore, which is that “once there is the
authoritative certificate of the Queen through her minister of state as to the status
of another sovereign, that in the courts of this country is decisive”.”” They were
words that have unfortunately become an immovable starting-point of analysis in
this area of law in England, including the decision in Duff Development v Kelantan
wherein what the Executive said there was given to prevail even over clear evidence
of Kelantan’s patently subservient status. Similarly, in R v Secretary of State for
Foreign Affairs, ex parte Trawnik, Forbes J. considered that: “The fact that the
certificate is conclusive marks its content out as the exclusive sphere of the Foreign

Secretary and prohibits the courts from intruding into that sphere”.”®

™ Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004] 1 SLR 570, para. 27 (per
Chao Hick Tin J.A.).

S Ibid., see generally paras. 15-28.

77 [1894] 1 QB 149, 158.

™ The case involved an action for nuisance on account of the noise arising from a shooting range
employed by the British armed forces in Berlin. There, the Secretary of State had certified that
“Germany is a State for the purposes of Part I of the State Immunity Act of 1978” and that the
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All of this nevertheless rests more on hallowed doctrine than anything else. The
Vice-Chancellor, Sir Lancelot Shadwell, had taken the view in 1828 that “sound
policy requires that the courts of the King should act in unison with the Government
of the King”, and the English common law has not looked back since.” While that
has cast a long shadow, our Act says (in Section 18) only that:

A certificate by or on behalf of the Minister for Foreign Affairs shall be conclusive
evidence on any question —
(a) whether any country is a State for the purposes of Part II...

Could the Singapore Act, then, be taken to mean that the Executive shall have
the last word on non-immunity through the simple device of non-recognition? Follow-
ing from our earlier discussion (above), where death or personal injury, or damage
to or loss of tangible property are involved, the Singapore and United Kingdom Acts
both preclude the enjoyment of state immunity where it is caused by an act or
omission “in Singapore” or “in the United Kingdom™ under Sections 7 and 5, respect-
ively. Conversely, the intent (it could be argued) appears to have been not to preclude
immunity where the events occur outside the forum state, presumably because this
was the common-law position before the United Kingdom Act was passed and remains
the position under customary international law.® Still, this was precisely the outcome
in Anthony Woo, on the considered basis that the Executive had actually said so.
The Court of Appeal had based its conclusion (that the Taiwanese CAA is not
immune) on the construction of the executive certificate; specifically, that the Govern-
ment of Singapore does not recognize Taiwan. In consequence, the Singapore Act
is now read so as to tie the rule in Section 7 of the Singapore Act to the enjoyment
of formal recognition. One wonders therefore whether it could have been argued that
the position at common law and under public international law is that the Singapore
courts would not have subject-matter jurisdiction in such cases, or would lack com-

British Military commandant was a part of the Government therein. The Times, 18 April 1985 (QBD).
" Taylor v Barclay, [1828] 2 Sim. 213. On these older cases, see Mann, F.A., Foreign Affairs
in English Courts (Oxford: Clarendon, 1986), at 38 et seq.

' For the customary position, see Article 11 of the European Convention on State Immunity, 16
May 1972, Cmnd 5081; ETS No. 74; Article 12 of the ILC Final Draft Articles and Commentary
on Jurisdictional Immunities of States and their Property (1991), YBILC (43" session, 1991), Vol.
IL, Pt. 2, 13; Article 12 of the Draft Articles on Jurisdictional Immunities of States and their Property,
Annex I, Report of the Ad Hoc Committee on Jurisdictional Immunities of States and their Property,
24-28 February 2003, GAOR, Fifty-eighth Session Supplement No. 22 (A/58/22); Article IIL.F of
the International Law Association’s Revised Draft Articles for a Convention on State Immunity,
14-20 August 1994, ILA, Report of the Sixty Sixth Conference (1994), 21-27, 452-499; Article 2(2)(e)
of the Resolution of I’Institut de Droit International on Contemporary Problems Concerning the
Immunity of States in Relation to Questions of Jurisdiction and Enforcement, 2 September 1991,
at <http://www.idi-iil.org/index.html>. For these and accompanying commentary on the UK provision,
see Dickinson, Andrew, Lindsay, Rae and Loonam, James P., State Immunity: Selected Materials
and Commentary (Oxford: Oxford University Press, 2004), paras. 1.036 and 1.102, 2.025-2.026,
2.064, 2.081, and 2.116, respectively.
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petence in some other way, regardless of the question pertaining to Taiwan’s status.®!
Traditionally, the recognition aspect has not been as widely concerned with when
there would not be immunity, but whether immunity would be available. In respect
of this last, the courts would (because of the “one voice” doctrine) say “yes” if the
Government of the forum state were, for example, expressly to recognize the foreign
state as a sovereign. However, the Act of 1979 does not today encourage judicial
rule application. Whether the established practice of deferring to the Executive should
remain wholly unchanged is certainly an interesting issue now confronting us. Would
it, with the greatest respect, be “incongruous” to say — as does the Court of Appeal
(below) — that “a State is required to accord sovereign immunity to another State
when the latter is not recognised by the former”? At the very least, the question may
be seen to be inseparable from that of whether the courts should entertain a suit
brought in respect of a governmental act or omission to have occurred in the territory
of that which, to all appearances, is a foreign state.*> Would it be true to say that
if the answer should be “no” that should in turn be due only to the fact that the
specific foreign state is formally recognized by the Singapore Government (i.e., solely
a question of status)? After all, it is not to be supposed that non-recognition here
must mean that all Taiwanese marriages should be treated as being invalid, for
example. The law must draw a line somewhere, but, unlike the marriage example
in private international law, should not the application of public international law
principles in the Singapore courts draw a similar line? Viewed from where a foreign
court stands, there seems no logical basis for accepting the validity of legislative,
judicial and administrative acts done by an effective governmental authority within
its own territory while, at the same time, upholding the liability (non-immunity) of
such an authority for acts or omissions committed within its own territory.*

8 It may be countered, however, that the Canadian courts appear recently to have considered the
personal injury rule to be a purely legislative device and (therefore) does not reflect a previous
common-law position; Schreiber v Canada (Attorney-General), 2002 SCC 62; [2002] 3 S.C.R. 269
(Canada), para 31; Sienho Yee, “Foreign Sovereign Immunities, Acta Jure Imperii and Acta Jure
Gestionis: A Recent Exposition from the Canadian Supreme Court”, 2 Chinese JIL (2003), at 649,
651. Nonetheless, it appears that the point was not fully argued there. The Canadian court was
concerned with whether the acta jure gestionis/acta jure imperii distinction applied in that context.
At the very least, the Canadian pronouncement is not conclusive of the position at common law
in England and Singapore, and of the position under customary international law.
82 It may also be countered here that such questions go to the merits of the case and need not occupy
a court which is merely called upon to consider the point of certification. However, it may be replied
that the 1979 Act should be taken as a whole in considering what its true intent might be.
8 See Adams v Adams, [1971] P. 188; 3 All. ER 572. See also the view taken by Lord Denning
MR in Hesperides Hotels v Aegean Holidays Ltd., [1978] QB 205 (CA). But this case admits the
problem with which Choo J. was faced in the lower court in Anthony Woo. Choo J. had said ([2003]
3 SLR 688, para. 9):
“In the present case, there is, in my view, no danger of deracinating Taiwanese companies
trading here. Nonetheless, the fears expressed by the Law Lords in Carl-Zeiss-Stiftung, parti-
cularly Lord Reid and Lord Upjohn, who said at 569 that it would be ‘a most deplorable result
in respect of any highly civilized community, with which we have substantial trading relation-
ships I believe, which should be avoided unless our law compels that conclusion’ need to be
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addressed. In short, if the CAA is a department of a government that is not given de jure or

de facto recognition by this state, then what is it? It is an entity that is real but is not a state

recognizable for the purposes of the State Immunity Act.”
With respect, this still begs the question in so far as the common law (as applied in Singapore)
would still require a logical basis for treating an “unrecognized” state as a source of the validity
of private law rights. According to Singapore’s Companies Act (Cap. 50), the word “corporation”
is simply defined as:

“any body corporate formed or incorporated or existing in Singapore or outside Singapore and

includes any foreign company but does not include —

(a) any body corporate that is incorporated in Singapore and is by notification of the Minister

in the Gazette declared to be a public authority or an instrumentality or agency of the Govern-

ment or to be a body corporate which is not incorporated for commercial purposes;

(b) any corporation sole;

(c) any co-operative society; or

(d) any registered trade union;”
What would the words “formed or incorporated or existing ... outside Singapore” mean in this
context? In the United Kingdom, Parliament has since sought to avoid the problem with the Foreign
Corporations Act of 1991; see Chedyne, Ilone, “The Foreign Corporations Act”, 40 ICLQO (1991),
at 981. In Singapore, the courts would have to turn to the common law. According to Lord Denning
in Hesperides, for example, the proper view, more broadly, is that “If it were necessary ... I would
unhesitatingly hold the courts of this country can recognize the laws or acts of a body which is
in effective control of a territory even thought it has not been recognized by Her Majesty’s Govern-
ment de jure or de facto: at any rate, in regard to the laws that regulate the day to day affairs of
the people, such as their marriages, their divorces, their leases, their occupations and so forth.” [1978]
QB 205 at 218. According to Professor Dugard, “[sJuch actions are designed to do justice in
individual cases affecting the ordinary lives of citizens and are not intended to imply recognition
of a State by the judicial arm of government”; Dugard, op. cit., n. 73, at 124. What is clear from
Lord Denning’s and Professor Dugard’s statements here, however, is that there nonetheless would
exist a legal anomaly at common law to be addressed in the present type of situation. The difficulty
as far as Singapore is concerned appears to be this. In Hesperides, Lord Denning had made it plain
where his preference lay in terms of the proper courses of action, but these courses of action had
been rejected by Choo J. in Anthony Woo since the executive certificate was clear. Lord Denning
had said in Hesperides: “The court may consider several possibilities: (1) that the autonomous body
is not recognized, so that our courts pay no regard to it or its laws; or (2) put further questions to
Her Majesty’s Government about the present state of affairs; or (3) look at the new evidence and
make up its own mind”. [1978] QB 205, 213. One argument that could be advanced in the sort
of case envisaged by Choo J. in Anthony Woo is that the statement of the International Court of
Justice in the Namibia Advisory Opinion, that (compulsory) non-recognition of South-Africa’s official
acts “cannot be extended to ... the registration of births, deaths and marriages, the effects of which
can be ignored only to the detriment of the inhabitants of the Territory ” forms a common-law rule
by reception. South West Africa Cases (Second Phase, Ethiopia v South-Africa/Liberia v. South-
Africa), ICT Rep. 1966, at 6, para. 125. The recent approach of the Hong Kong courts in the Chen
case, discussed earlier, could also point to a principled exception to the seemingly logical view
that an unrecognized entity cannot ultimately be a source of recognizable legal rights and obligations.
[2000] HKLRD 252, 262J-263D (i.e., where justice, the dictates of common sense and the needs
of law and order require to be met, and where giving effect to private rights would not be inimical
to the forum state’s sovereign interests, or would otherwise be contrary to public policy). See also
post, note 90. Nonetheless, how this matter is to be resolved /ogically as a matter of common law
doctrine, and how, for example, the Namibia Opinion and the Hong Kong doctrine could be
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8.3.  The clear policy of the United States Act of 1976: a comparison

A strong policy consideration which, on the other hand, clearly underlies the
United States Foreign Sovereign Immunities Act of 1976 was well-expressed by the
US State Department’s then Legal Advisor, Mr. Monroe Leigh. A future Singapore
court, as I shall argue further below, may wish to consider its application in the
Singapore context regardless of the true scheme of the United Kingdom legislation
which the Singapore Act resembles so closely.

Leigh had explained, in connection with the line to be drawn between commercial
and governmental acts, that “[w]e ... thought it was the better part of valour ... to
have it to the courts with very modest guidance”.* More generally, however, the
Act was also intended to “depoliticize” claims to immunity, and Monroe Leigh
testified that the prime object of the Act was really to “return decisions of legal
questions of sovereign immunity to the courts where they properly belong”.** Sub-
sequent judgments in the United States courts have considered that Leigh’s sentiment
was upheld by Congress with the passage of the Act:*

This theory of absolute sovereign immunity remained in force until 1952 when the
now-famous Tate Letter was issued by the Department of State. The Tate Letter
expressed a “restrictive” theory of sovereign immunity ... This theory of restrictive

reconciled in logical terms with the apparent rule that an unrecognized entity cannot enjoy immunity,
remain open questions in the absence of legislative intervention. Professor Greig has argued instead
that the English courts should either limit such cases as Adams v Adams above and Madzimbamuto
v Lardner-Burke, [1969] 1 AC 645 to their facts, or explore the possibilities of the Carl Zeiss
doctrine. Greig, D. W., International Law (London: Butterworths, 1976), at 145. Yet more important
than that is the need (as the judge in Anthony Woo appears also to agree with) to question the
“misleading generalization, which becomes even more inaccurate when used as the premise for
logical reasoning, to base the rules of private international law on mythical “recognition” by the
United Kingdom Government of the rights of other Governments to legislate with regard to matters
occurring within their territory”. See Greig, loc. cit., n. 11, at 113-114. Still, I propose to take the
entire question one step further — should we treat questions involving sovereign immunity differently,
on account here of an arbitrary distinction between private and public international law? I do not
believe so for, in the eyes of a foreign court, there seems no logical basis for accepting the validity
of legislative, judicial and administrative acts done by an effective governmental authority within
its own territory while, at the same time, upholding the liability (non-immunity) of such an authority
for acts or omissions committed within its own territory.

8 Jurisdiction of U.S. Courts in Suits Against Foreign States: Hearing on H.R..11315 before the
Subcommittee on Administrative Law and Governmental Relations of the House Committee of the
Judiciary, 94" Cong., 2* Sess. (1976) (Testimony of Monroe Leigh), at 31, 53.

% Ibid., 29.

8 Frolova v. Union of Soviet Socialist Republics, United States District Court, 558 F. Supp. 358,
ND 111, 26 January 1983 (United States District Court, ND Illinois, E.D. Roszkowski, District Judge),
citing H.R.Rep. No. 94-1487, 94th Cong., 2d Sess., 7 (1976) (“House Report”), U.S. Cong. & Admin.
News 1976, at 6604. See also Behring Intern., Inc. v. Imperial Iranian Air Force, 475 F.Supp.
383, DNIJ, 24 July 1979 (United States District Court, D. New Jersey, Clarkson S. Fisher, Chief
Judge).
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sovereign immunity was adopted by the United States courts, but difficulties arose
... courts tended to decide questions of sovereign immunity based on State Department
suggestions rather than treating the question of immunity as a purely judicial function.
With these problems in mind, the United States Congress passed the Foreign Sover-
eign Immunities Act of 1976 ... the bill insured that immunity would be strictly a
judicial rather than an executive determination.

The continued significance of a “one voice” doctrine, particularly where the
Executive has in the plain terms of its letter said that it has felt “unable” to issue
a certificate, would therefore bear close judicial scrutiny. Parliament itself has after
all provided scant guidance. On the one hand, the Singapore Act was “based on the
United Kingdom State Immunity Act, 1978 (albeit “modified to suit our needs and
circumstances”). On the other hand, Parliament in Singapore was clearly aware of
and referred also to the United States legislation, and indeed the Singapore Act was
motivated by the perceived need to address the fact that “[a]s there are certain
provisions in the United Kingdom Act which are not appropriate to Singapore ...
it is preferable to enact our own legislation so as to preclude the application of the
United Kingdom Act to Singapore”.*” Admittedly, too much cannot be read into
these statements, especially since there is no evidence that the last statement concerns
the provision presently in question. Indeed, the provision in question (Section 18)
is virtually identical to the equivalent United Kingdom provision (Section 15 of the
United Kingdom Act). Moreover, the explanatory statement in respect of Clause 18
of the Bill (Section 18 of the Act) fails also to shed further light in respect of the
matter. It states only that: “Clause 18 provides that a certificate by or on behalf of
the Minister for Foreign Affairs is to be conclusive evidence for certain purposes”.®®
But what are these purposes?

Such legislative ambiguity arguably leaves room for judge-made law. How much
room is a matter for the courts, but the courts may have reason in future to treat the
present case as limited to its extraordinary facts, and in future to consider that having
the 1979 Act is (arguably) the antithesis of a felt need to adhere rigidly to a “one
voice doctrine”, considering after all that codification indicates a preference for
principled rule application in place of executive determination.

8.4.  The tension between doctrine and realism
Admittedly, Chao J.A. took a diametrically opposed view in distinguishing a notable

English case which was cited by the CAA to demonstrate the distinction just referred
to between questions of law and those of fact, saying that:*

87 Singapore Parliamentary Debates, Official Record, 7 September 1979, Co. 409 (Mr. E.W. Barker).
¥ Explanatory Statement, State Immunity Bill, Bill No 20/79.

8 Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004] 1 SLR 570, para. 25 (per
Chao Hick Tin J.A.).
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“It is incongruous to say that a State is required to accord sovereign immunity to
another State when the latter is not recognised by the former. Bearing in mind the
pre-eminence given to recognition by virtue of s 18 of the Act, the question of
sovereign immunity clearly stands on a different footing from other questions in which
the existence of a State comes into issue.”

This passage seems almost to suggest that the policy of the Executive in respect
of Taiwan has thus far actually been concerned with the rights and duties of private
litigants in the Singapore courts, which if true must mean that the Singapore Govern-
ment considers Taiwanese marriages to be invalid, t00.”’ A strong reason for actually
thinking so in the case of Taiwan’s present claim rests, of course, on the fact that
the response of the Executive (which the Court of Appeal construed to be a negative
response) was a response to the request by the Taiwanese CAA for a certificate under
the State Immunity Act. That may be sufficient for us to conclude that the decision
in this case is unassailable as far as legal principle was concerned. Still, the sort of
approach taken by Choo J. and with which the Court of Appeal remained largely
in agreement does present greater risks in venturing into matters of executive policy
by attributing non-recognition of sovereign immunity to the Executive in the present
sort of situation (even admitting that Choo J. is to some extent supported by the late
F.A. Mann in this respect).” Perhaps, and I say this with the highest respect, the
Court of Appeal should have been slow to confirm the reading given by Choo J.
to the letter from the Ministry, who took it in fact to be a negative certification. The
Court of Appeal had taken the view of counsel for Singapore Airlines that Singapore
“has always been careful to maintain the stand of not recognising, whether formally
or informally, Taiwan’s status in any way that may suggest that it is a State, con-
sistent with its one-China policy”.”* Could it not perhaps be said, equally, that for

% See further the Northern Cyprus cases in the United Kingdom — DAG v Secretary of State for
the Home Department, [2001] Imm. AR 58 (citizenship of Northern Cyprus unrecognized); contra
Bv B (Divorce: Northern Cyprus), [2000] 2 FLR 707 (non-recognition of Northern Cypriot divorce);
Caglar v Billingham (Inspector of Taxes), [1996] STC (SCD) 150 (claim to diplomatic immunity
in respect of income tax not upheld); but compare Emin v Yeldag, [2002] 1 FLR 956 (Northern
Cypriot divorce decrees should nonetheless be recognized unless contrary to statute). See n. 83 above.
! Mann, op. cit.,n. 15, at 401-405. However, compare Collins, /oc. cit.,n. 16, at 510 for the sharper
distinction drawn here between “sensitivity to foreign policy interests” and “the views or objectives
of the executive” than does Mann, who at 404 merely acknowledges that “While it is certain that
the practice of applying to the Executive is in many respects a useful device, it should not be
overlooked that it may sometimes be more embarrassing to the Executive than an independent
decision of the courts ...”). This is but another way of asking the uncomfortable question here:
Does the Singapore Government not recognize Taiwan as a de facto State, and that the Taiwan
Government at least the de facto authority in those territories? See further the highly practical
approach taken by Hobhouse, J. in Somalia (A Republic) v Woodhouse Drake & Carey (Suisse)
SA4, [1993] 1 All ER 371 (HC), albeit a case that takes place in light of the current policy of the
UK Government of not according formal recognition to any foreign government.

%2 Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004] 1 SLR 570, para. 36 (per
Chao Hick Tin J.A.).
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there to be a refusal to recognize a foreign state for the limited purposes of private
litigation, there should be no doubt as to the intention to refuse it?

8.5.  Bilateral relations as evidence of recognition?

Moreover, it could be asked whether the intent underlying Singapore’s actions
counts (i.e., whether or not to grant de facto or de jure recognition), or the fact that
“various agreements or memoranda of understanding with similar entities in Taiwan
on specific areas, ranging from air services agreements to avoidance of double
taxation, the promotion and protection of investment, and tourism” exist.” As far
as international law is concerned, the latter counts,” not the former, yet the Court
of Appeal (citing Oppenheim’s International Law) was apparently concerned with
the former question only:*

As recognition is a matter of intention and as important legal consequences follow
from the grant or refusal thereof, care must be taken not to imply recognition from
actions which, although amounting to a limited measure of intercourse, do not
necessarily reveal an intention to recognise...

With the greatest respect, the real question in respect of such memoranda, letters
and “agreements” ought to be the well-known one instead of whether such a document
evinces an intention to conclude a treaty under the law of treaties (not, as the Court
of Appeal has suggested, whether there is therein an intention to recognize the other

party).*®
8.6.  Distinguishing executive recognition from executive non-recognition
In light of these difficulties of construction, and of possible future difficulties

of the same sort, the better view may be to consider that even under the Tate Letter
itself,” which had established the restrictive theory in the United States in 1952:%

% Ibid., para. 35.

% See Petersen, M.J., Recognition of Governments (Basingstoke and London: MacMillan, 1997),
at 111.

% Civil Aeronautics Administration v. Singapore Airlines Ltd., [2004] 1 SLR 570, para. 35 (per
Chao Hick Tin J.A.), citing Jennings, R. and Watts, A. (eds.), op. cit., n. 36, at 169-171.

% See Aust, Anthony, Modern Treaty Law and Practice (Cambridge: CUP, 2000), at 27.

7 Letter from Jack B. Tate, Acting Legal Adviser, Department of State, to Acting Attorney General
Phillip B. Perlman, 26 Department of State Bulletin (1952), at 984, also reprinted in Alfred Dunhill
of London, Inc. v. Republic of Cuba, 425 US 682, 711-15 (1976).

% Connecticut Bank of Commerce v. Republic of Congo, 309 F.3d 240 (5th Cir. 2002) (United
States Court of Appeals, 5™ Circuit, Texas, Emilio M. Garza, Circuit Judge).
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... [TThe State Department would continue to recommend immunity in suits concern-
ing a foreign state’s sovereign, public acts. The Department, however, would re-
commend denying immunity in suits based on a foreign sovereign’s strictly com-
mercial activities.

In other words, the “one voice” doctrine, at least in the United States, was
intended to apply to recommendations of immunity in respect of public acts and to
recommendations of denial of immunity in respect of commercial activities. It was
not — indeed, it seems was never -intended to allow the Executive (as opposed to
the courts) to recommend denial of immunity in respect of public or governmental
acts.” The United States Act of 1976 was (subsequently) meant to reinforce this
sentiment; namely, to shield the Executive from foreign political pressure to grant
state immunity and to have this instead for the courts to do so:'®

I would have to say to you in candor that the State Department, being a political
institution, has not always been able to resist these pressures. And to my way of
thinking, this consideration of political factors is, in fact, the very antithesis of the
rule of law which we would like to see established.

In short, the “one voice” doctrine does not really speak to cases of non-recognition
as clearly as it might to cases of recognition, and foreign office legal advisors may
also feel compelled to steer away from questions concerning the legal consequences
of non-recognition.'""

% Presumably, it was the Appellant’s contention in this case that the conduct called into question
did not fall within one of the exceptions to immunity in the Act and therefore involved (loosely
speaking) a “governmental act”. Why would it matter otherwise whether Taiwan is a recognized
state for the purposes of the Act?

19 Jurisdiction of U.S. Courts in Suits Against Foreign States: Hearing on HR 11315 before the
Sub-committee on Administrative Law and Governmental Relations of the House Committee of
the Judiciary, 94" Cong., 2* Sess. (1976) (Testimony of Monroe Leigh), 35. See further Ederington,
L. Benjamin, “In memoriam: Monroe Leigh: 1919-2001”, 43 Virg.JIL (2003) 589, 593-597.

' Tt is at least interesting to note, moreover, that the United Kingdom Act does not seem opposed
to taking the same view, for at best there is no clearer indication of the intent underlying the
enactment of the 1978 UK Act than for a need to “keep up” with New York, and to apply the
restrictive theory of immunity by way of statute. As Mr. Gardiner points out, in a revealing passage:
“The factors favouring legislation in the UK were a need to make legislative provision if the UK
was to become a party to the European Convention and to the Brussels Convention 1926, a desire
to respond to the uneven progress towards restrictive immunity through judicial law-making and,
perhaps most important, the fear that the financial position of London could be lost to New York
if a more stable legal framework there for transactions involving states proved a powerful attraction”.
Gardiner, Richard K., International Law (Harlow: Pearson/Longman, 2003), at 370. Mr. Gardiner
was formerly a legal adviser at the UK FCO.
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9. CONCLUSION

It may be argued that the Court of Appeal’s finding that the facts in any case
evince the absence of de facto recognition of Taiwan should (1) not have been reached
in such a straightforward fashion, and (2) even if it should, need not require the
absence of immunity simply because of the “incongruity” of an unrecognized yet
immune foreign state, given that non-recognition might be more closely concerned
with a range of foreign policy considerations wholly unrelated to the question of
private legal rights. The English courts have managed to avoid the issue thus far,
due in part to the application of the Carl Zeiss doctrine, whose application was
declined both by counsel in Anthony Woo and, it would appear, by the Singapore
courts in the present case. In future cases, however, either the Carl Zeiss doctrine,
or if not, some of the arguments suggested here could prove to be to the Singapore
courts more attractive than the present case has shown. In particular, the seemingly
more realistic approach of the United States courts may commend itself.

Firstly, it may be hoped that the Singapore courts would not in any event have
become set on the sort of standard witnessed here for a finding of de facto non-
recognition under Section 18 of the 1979 Act. Should we step away from the long
shadow cast by the “one voice” doctrine in Section 18 cases, there is no other reason
in legal principle to suppose that de facto non-recognition should be discovered
through the same route as de jure recognition, which is to look at the incidents and
behavioural facts of the conduct of Singapore’s foreign policy and bilateral relations
with the aim of eliciting an “intent” on the part of the Executive “to recognize”.'"*
An objective test exists under international law for the acquisition of statehood, and
it is capable of relatively precise application. To rely on a presumed “constitutive”
effect of subjective recognition by the executive branch where the Executive has
avoided any direct pronouncement on its own policy would seem to be doing both
too little and too much. Close consideration may perhaps also be given to the differ-
ence between the case where the Executive has taken a (clear) position in response
to a request for a certificate (i.e., a question involving the construction of the terms
of such a response), on the one hand, and where an independent inquiry by the court
itself is made, on the other. If it is (truly) the latter, an objective test, based on
whether the putative foreign state fulfills the international law criteria for statehood,
could be applied directly to the case at hand unless manifestly inconsistent with either
Singapore law or executive policy.'® If it is considered that, in fact, the Taiwanese

192 Ibid., paras. 29-36.

1 This much of a nod should be given in the direction of the “one voice” doctrine. See the
discussion of this issue by Dr. Elias in section IV.D of his article, “The International Status of Taiwan
in the Courts of Canada and Singapore”, loc. cit., n. 66, with which, consequently, I am unable
to agree in this small respect. As for which should prevail in the case of conflict between Singapore
law and international law, there is no better pronouncement than that of Chao J.C. (as he then was):
“I would ... hasten to add that if indeed in a particular case there is a real conflict between inter-
national law and national law, national law must prevail ... Lest I give the wrong impression that
I am saying a state can flout international law with impunity, I should add that responsibility on
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Government effectively controls the territory in question, what reason would there
be for thinking that there is any such manifest inconsistency? As Brierly had observed
in respect of “the practice of British courts in accepting information from the ex-
ecutive ... In such cases the responsibility for ensuring the Court’s decision conforms
to international law rests with the executive and not with the court”.'* Nevertheless,
it must be asked whether this is what the Act, or indeed the Executive, intends.

Similarly, evidence of executive policy has to be weighed and distinguished in
appropriate cases. The proper legal question ought to be whether the exchange of
letters and conclusion of memoranda of understanding and so forth evince an intention
to conclude legally binding agreements, and if the answer is “yes”, it may be con-
sidered that the conclusion of such treaties is inconsistent with a refusal to recognize
the other party, at least for the purposes of private litigation.

Another possible consideration that ought for completeness to be mentioned is
that the Singapore Act also contains a provision not to be found in the United King-
dom Act. Section 17 of the Singapore Act states the following principle of reciprocity:

If it appears to the President that the immunities and privileges conferred by Part
II in relation to any State —

(a) exceed those accorded by the law of that State in relation to Singapore ...

... [Tlhe President may, by order, provide for restricting or, as the case may be,
extending those immunities and privileges to such extent as appears to the President
to be appropriate.

Prima facie, the Singapore Act, unlike the United Kingdom Act, suggests there-
fore that Taiwan should at least enjoy such immunities in Singapore as those
Singapore presumably enjoys in Taiwan. While the courts may not wish to question
the Government’s “one China policy”, the Singapore Act could still require the courts
to consider that a “one voice” doctrine could cut both ways in an unintended and
far-reaching manner. Valid concern that Taiwanese companies in Singapore should
not become “deracinated” stops short of considering this further issue, which does
not appear to have been argued.'®

the international plane of a failure by a state to comply with international law is a distinct and
separate matter”’; Tan Ah Yeo & Anor v Seow Teck Ming & Another, [1989] SLR 257, affirmed
on appeal in Seow Teck Ming & Anor v Tan Ah Yeo & Another and another appeal, [1991] SLR
169 (per Chan Sek Keong J. as the Honourable Attorney-General then was).

' Brierly, J.L., The Law of Nations, Sir Humphrey Waldock (ed.), (Oxford: Clarendon, 6" ed.,
1963), at 90.

!5 For the concern that Taiwanese companies should not be “deracinated”, see [2003] 3 SLR 688,
para. 9 (per Choo J.).
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Having come this far, I should venture to suggest the following sort of formulation

for replies by or on behalf of the Minister in such cases in the future:'*

“I would wish to inform you that it is the view of the Government of the Republic
of Singapore that the territories in question currently enjoy the exercise of effective
governmental authority. The Government of Singapore considers, however, that the
question in your request pertains to a legal issue currently pending before the courts
with which it therefore does not consider it appropriate for the Government to enter
into.”

And then to have it brought to the courts.

1% The second sentence is based on the practice, for example, of the United Kingdom Foreign
and Commonwealth Office when responding to requests in respect of diplomatic immunity; see
Wilmshurst, loc. cit., n. 35, at 168.



THE HEROIC UNDERTAKING? THE SEPARATE AND
DISSENTING OPINIONS OF JUDGE WEERAMANTRY
DURING HIS TIME ON THE BENCH OF THE
INTERNATIONAL COURT OF JUSTICE

Duncan French®

1. INTRODUCTION

The purpose of this paper is to survey the work of Christopher Gregory Weer-
amantry while he was a judge at the International Court of Justice. The 1990s — the
period during which Weeramantry served on the International Court — formed a
significant decade for the judicial development of international law, and Judge
Weeramantry was a notable member of the bench at this time. Rising to the position
of Vice-President, Weeramantry made a significant mark on the jurisprudence of
the International Court. While it is virtually impossible to ascertain his, as with any
judge’s, role in the deliberations of the wider Court,’ Weeramantry frequently ex-
ercised his right under the Court’s statute” and its rules® to append separate (some-
times known as “individual’) and dissenting opinions. Though maybe not as frequent
in his opinions and declarations® as some judges,” Weeramantry nonetheless left

* PhD, Senior Lecturer in Law, University of Sheffield, United Kingdom: d.french@sheffield.ac.uk.
! Article 21(1), Rules of Court: ‘The deliberations of the Court shall take place in private and remain
secret’. See R. Higgins, “Reflections from the International Court” in M. Evans (ed.), International
Law (Oxford: Oxford University Press, 2003) 3: “Only those present in the Deliberation Chamber
can know what views were held, by whom, and on what grounds”.

2 Article 57, Statute of the Court: “If the judgment does not represent in whole or in part the
unanimous opinion of the judges, any judge shall be entitled to deliver a separate opinion”.

* Article 95(2), Rules of Court: “Any judge may, if he so desires, attach his individual opinion
to the judgment, whether he dissents from the majority or not ... The same shall also apply to orders
made by the Court”. See also article 107(3) which provides, mutatis mutandis, for the attachment
of individual opinions to an advisory opinion.

* Article 95(2), Rules of Court: “a judge who wishes to record his concurrence or dissent without
stating his reasons may do so in the form of a declaration.” See also article 107(3) which provides,
mutatis mutandis, for the issuing of a declaration as regards an advisory opinion.

Asian Yearbook of International Law, Volume 11 (B.S. Chimni et al., eds.)
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the International Court with a not insignificant list of separate and dissenting
opinions.®

Although it is somewhat artificial to separate his understanding of international
law whilst on the bench with his writings both before and after’ his judicial career,
the opinions nevertheless stand on their own merit and are worthy of analysis in their
own right. In particular, this paper will focus upon certain general themes that can
be discerned from his opinions. Ranging from the importance of fairness in dispute
settlement to the role of law in international affairs and his belief in the centrality
of international adjudication in this endeavour, the paper will show how Weer-
amantry’s understanding of international law directly affected his legal analysis. It
will also introduce the patterns of reasoning and methodology often employed by
Weeramantry in reaching conclusions on the legal issues that came before the Court.

In conclusion, it will be argued that despite such a legacy — or possibly, those
more critical might wonder, because of it — there is a very real risk that Weer-
amantry’s time at the International Court is in danger of being either seriously
misinterpreted or ignored altogether; that while it stretches the truth beyond all
reasonableness to say Weeramantry attempted, in his time on the bench, to transform
the International Court’s understanding of international law (the so-called ‘“‘heroic
undertaking™®), it would nevertheless be foolish to neglect the very rich — if in-
choate — jurisprudence that he left behind.

2. THE OPINIONS AND REASONING OF JUDGE WEERAMANTRY

Weeramantry was elected to serve as a judge on the International Court as from
6th February 1991; following his failure to be re-elected in 1999, his term of office

5 One instantly recalls Shigeru Oda. As has been written, “[a]s a judge he is a study in independence.
His resolution is legendary. At the ICJ, he has produced an unmatched number of dissents and
separate opinions ... In none of them was he joined by another member of the Court.” (M. Reisman,
“Judge Shigeru Oda: A Tribute to an International Treasure”, 16 Leiden Journal of International
Law (2003) 61).

® See the attached annex for a list of Weeramantry’s separate and dissenting opinions, as well as
a separate list of his declarations.

" See, for instance, C. Weeramantry, The World Court, Its Conception, Constitution and Contribution
(Sarvodaya, 2002) and Universalising International Law (Leiden/Boston: Martinus Nijhoff Publishers,
2004).

8 A term devised from the following comment: “[TThose with authority to interpret the law have
an opportunity and responsibility to bring this utopic possibility a step closer to social and political
reality ... an undertaking that Weeramantry has heroically sought to actualize in his career, and
with particular intensity during his brief period as a judge on the International Court of Justice.”
(R. Falk, “The Coming Global Civilization: Neo-Liberal or Humanist?” in A. Anghie and G. Sturgess
(eds.), Legal Visions of the 21st Century: Essays in Honour of Judge Christopher Weeramantry
(The Hague/London/Boston: Kluwer Law International, 1998) 17. Emphasis added).
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as a permanent judge came to an end nine years after it had started.” During that
period, Weeramantry and his colleagues were faced with an increasing workload,
covering a myriad of legal issues. These included (i) the exceptionally important —
if arguably somewhat abstract'® — question of the legality of nuclear weapons; (ii)
seemingly unexceptional bilateral disputes;'' (iii) legal aspects arising from some
of the most contentious political disputes of the period (the Lockerbie air crash,'
accusations of genocide during the bloody break-up of former Yugoslavia,” and
the NATO “humanitarian” intervention in Kosovo'®), and (iv) those disputes that
can only be described as legal “gems”: cases" that provided the Court with an un-
expected opportunity for the judicial development of international law.'®

In many — though by no means all of the — cases decided between 1991 and 2000,
Weeramantry issued a separate or dissenting opinion; declarations were less frequent.
However, there were a number of cases when Weeramantry did not depart individually
from the collective opinion,l7 and these included a number of the later cases where
he was acting president'® to the Court. It would be purely speculative to consider

® Of course, he may still be appointed as a judge ad hoc, as he was in Case concerning Sovereignty
over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia) (2002).

1" Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ICJ Rep.1996, at 162,
dissenting opinion: “a distinction must be made between a question which is abstract in the sense
of being unrelated to reality, and one which is abstract in the sense of being theoretical, though
related to reality ... Few issues in the real world can be so live and cause such universal concern
as the question whether or not the use of nuclear weapons is compatible with basic principles of
State responsibility.”

""" For example, Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal)
(1991). Although the case may have appeared rather pedestrian in comparison with many of the
other disputes Weeramantry had to consider, the arbitral process on which the dispute before the
International Court was based was anything but unexceptional, and Weeramantry’s dissenting opinion
is also interesting, particularly for the emphasis he placed on the “object and purpose” of a text
in trying to establish the appropriate interpretation.

12 Cases concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America)
(Libyan Arab Jamahiriya v. United Kingdom) (1992 & 1998).

3 Case concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)) (1993, 1996 & 1997).
4 See the various Cases concerning Legality of Use of Force, Request for the Indication of
Provisional Measures (1999).

'3 See, for instance, Case concerning East Timor (Portugal v. Australia) (1995), and Case Concern-
ing Gabeikovo-Nagymaros Project (Hungary/Slovakia) (1997)).

' Whether the Court always took full advantage of this opportunity is, however, another question.
7 Without its being a complete list, one might cite Maritime Delimitation and Territorial Questions
between Qatar and Bahrain (Qatar v. Bahrain) Jurisdiction and Admissibility (1994 & 1995), Case
concerning Oil Platforms (Iran v. United States of America) Preliminary Objection (1996), Vienna
Convention on Consular Relations (Paraguay v. United States of America) Request for the Indication
of Provisional Measures (1998), and LaGrand (Germany v. United States of America) Request for
the Indication of Provisional Measures (1999).

'8 Article 32(1), Rules of Court: “If the President of the Court is a national of one of the parties
in a case he shall not exercise the functions of the presidency in respect of that case.”
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why Weeramantry did not issue separate or dissenting opinions in these cases. In
particular, as regards those cases for which he was acting president, one might wonder
whether Weeramantry either was more able to persuade his colleagues of the strength
of his arguments when performing that function (there was thus no need for such
opinions or declarations) or that he felt himself under more of an institutional restraint
when acting in this capacity.”” Whatever the precise reasons for Weeramantry’s
choosing not to issue an opinion, including the possibility that he simply concurred
with the reasoning of the majority in those cases, there is, nevertheless, more than
enough cases from which to garner his opinions.

One should be aware, however, that there is an inherent danger in trying to
identify certain general themes arising from the judicial writings of any judge.”
Crass oversimplification is at all costs to be avoided. However, Weeramantry — both
as an academic and a judge — helps the critic in this regard as he often wore his indi-
vidual views, to misuse a colloquialism, “on his sleeve”. Four key themes can be
discerned. First, Weeramantry was constantly seeking to operationalize notions of
justice and fairness within his opinions, both as regards the substantive outcome of
the case and procedurally within the Court. Achieving a fair and balanced result was
an overriding concern for him throughout his opinions. Related to this was Weer-
amantry’s rejection of any approach that was unduly formalistic and/or overly rigid
in its application of the rules.

Second, Weeramantry resolutely sought to affirm the imperative of the rule of
law in international affairs, both as a virtue in its own right and as a means of
constraining the conduct particularly of those States considered most powerful and
influential. Connected to this was his belief in the role of international adjudication
— particularly the International Court — in upholding international law. Weeramantry
had a special regard for the Court which, he recognized, possessed a unique respons-
ibility to promote the law, both within the UN system and more generally as regards
the international community. His refusal to bow to political interests was particularly
apparent. It may also be noted that Weeramantry was deeply concerned with the
workings of the Court; he raised, in numerous opinions, various aspects of the Court’s
jurisdiction and operation.

Third, there was a clear desire in many of the opinions to develop the law beyond
its current confines and extent in light of what Weeramantry saw as certain deep-

!9 Cf. His dissent as regards the cases brought against Belgium, Canada, the Netherlands and Portugal
by Yugoslavia in Case concerning Legality of Use of Force, Request for the Indication of Provisional
Measures (1999). Note article 6(ii), 1976 Resolution Concerning the Internal Judicial Practice of
the Court: “The President shall ex officio be a member of the drafting committee unless he does
not share the majority opinion of the Court.” This presumably includes the situation when the vice-
president is acting president.

* Cf. Reisman, n. 5, at 58: “Every decision maker leaves material that can be studied, but judges,
particularly dissenting or concurring judges, leave a distinctive record, a written corpus in which
the evidence of how he or she reacted to events and then rationalized and incorporated those reactions
can be examined in terms of the forces that worked on and in their personalities. Studying material
can help the student better explain how decisions are made, how law evolves and how and why
the judge conceived of him- or herself and the judicial function.
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rooted values inherent within humanity: what Falk has referred to as the “embedded
utopia”.*' However, as a counter-point — yet, Weeramantry would undoubtedly argue,
not in contradiction — to this, he often sought to affirm that he was deciding disputes
on the basis of lex lata and not de lege ferenda. Whether, and how, this tension
between seemingly divergent judicial functions was bridged by Weeramantry will
also be touched upon.

The fourth theme arguably underpins the previous three. It is Weeramantry’s
approach to legal reasoning; it is characterized by a broadness in perspective and
scope that is clearly distinctive from most, if not all, of his fellow judges. This
approach had a number of different facets. It included a significant reliance on the
object and purpose of a treaty in seeking its proper interpretation,” it sought to
utilize general principles from a range of domestic jurisdictions to help resolve legal
issues,” it often relied on hypothetical examples® and reasoning by analogy,”
it was rich in cross-disciplinary,”® jurisprudential”’ and literary®® material, and,
arguably most idiosyncratic of all, was his use of “perspectives ... which international
law has not yet tapped”,” including religious wisdom and the traditional practices
of pre-Westphalian societies. It is on this last point that the final part of this paper
will focus. Needless to say, Weeramantry roamed way beyond the Euro-centric
standpoint for which international law and the Court as its representative has for so

2l Falk, n. 8, at 17.

22 See, for instance, Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal),
ICJ Rep. 1991, at 133: “Context and objects and purposes will tell us where in that vast spectrum
our choice will fall.”

3 See, for instance, Case concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (Indone-
sia/Malaysia) Application by the Philippines for Permission to Intervene, ICJ Rep. 2001, at 634:
“In the context of the paucity of international legal decisions ... [on intervention], any search for
governing principles must draw heavily upon comparisons and contrasts with intervention principles
in domestic legal systems.”

2 See, for instance, Case concerning Kasikili/Sedudu Island (Botswana/Namibia), ICJ Rep. 1999,
at 1184: “I have already advanced the illustration ... if it were expected in such hypothetical
circumstances.”

¥ See, for instance, Case concerning Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) Counter-Claims, ICJ Rep.
1997, at 291: “Analogies in domestic jurisprudence are plentiful.”

% See, for instance, Case Concerning Gabétkovo-Nagymaros Project (Hungary/Slovakia), ICJ Rep.
1997, at 96-97: “[E]specially at the frontiers of the discipline of international law, it needs to be
multi-disciplinary, drawing from other disciplines such as history, sociology, anthropology, and
psychology such wisdom as may be relevant for its purpose”.

27 See, for instance, Weeramantry’s reliance in various opinions on the work of Rawls, Hart, Hohfeld,
and Julius Stone.

% See, for instance, Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 475:
“H.G. Wells, in The World Set Free, visualized the creation of the bomb on the basis of information
already known in 1913 resulting from the work of Einstein and others on the correlation of matter
and energy.”

¥ Case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway), ICJ Rep. 1993, at 274.
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long been criticized.™ It is surely no surprise that Weeramantry named one of his
first works subsequent to his career on the bench Universalising International Law;
for this, one would suggest, is exactly what he sought to do as a judge.

A certain amount of academic comment has already been written on Weer-
amantry’s contribution to international law, ranging from that which is little short
of adulation,®" the balanced view,? and the mildly sardonic®® right through to
the more critical.** While it may not always be possible to place oneself accurately
on such a continuum, through an analysis of these four themes, it is hoped that a
more rounded picture of Weeramantry’s views may become clearer. Moreover, while
it is very useful to be able to break up his opinions into these very rough categories,
one must always remember that these are necessarily artificial divisions, particularly
as Weeramantry’s work, more so than that of many of his judicial contemporaries,
is characterized by the existence of mutually supporting synergies between his
interpretation of the substantive law and the reasoning by which he came to those
conclusions.

However, before examining these themes in some detail, it may be worth pausing
to consider what Weeramantry saw as his role as the individual judge, and what
service he believed his separate and dissenting opinions could provide. Although
these are clearly related to the judicial function of the Court as a whole, Weeramantry
also recognized that the individual judge had a unique responsibility to speak his

O Case concerning Kasikili/Sedudu Island (Botswana/Namibia), ICJ Rep. 1999, at 1163: “We must
not look for indicia of occupation in terms of settled housing or ordered agriculture, burial sites,
or schools, for the very nature of this terrain prevented settled habitation in the manner known to
Western jurisprudence and tradition.”

I R. Clark, “Review of C. Weeramantry, ‘Universalising International Law’”, 99 AJIL (2005),
at 298: “As a judge on the ICJ, he was known for his separate and dissenting opinions, which were
guaranteed to be scholarly and probing, informed by a cross-cultural understanding, and infused
with a spirit of respect and decency.”

32 See Falk, both his comment, at n. 8 and further in the same paper: “[t]o this extent, I differ from
Judge Weeramantry in his heroic and invaluable efforts to rely on international law to challenge
some of the most dangerous and objectionable features of the existing world order.” (at 32).

¥ A. Boyle, “The Gabéikovo-Nagymaros Case: New Law in Old Bottles”, 8 Yearbook of Inter-
national Environmental Law (1997), at 14: “Judge Weeramantry’s expansive and eloquent use of
general principles of law will doubtless add to his reputation for creative and original perspectives
on the legal process.”

* See generally, V. Lowe, “Sustainable Development and Unsustainable Arguments” in A. Boyle
and D. Freestone (eds.), International Law and Sustainable Development: Past Achievements and
Future Challenges (Oxford: Oxford University Press, 1999) who argues against Weeramantry’s
interpretation of sustainable development as a rule of customary international law. Lowe goes on
to argue, however, that sustainable development possesses an “interstitial normativity” which he
suggests “[i]f I read Judge Weeramantry’s Opinion correctly, this (or something close to it) is the
kind of normativity that he asserts is now possessed by sustainable development.” (at 31) (cf. D.
French, International Law and Policy of Sustainable Development (Manchester: Manchester Univer-
sity Press, 2005), at 71).
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mind.* As he noted in Case concerning Legality of Use of Force (Yugoslavia v.
Belgium) Request for the Indication of Provisional Measures (1999), “[t]his is thus
a seminal moment in judicial history and I cannot permit it to pass without some
suggestions which, though I am in a minority, may still, I hope, be of some utility.”*®
Of particular significance was his belief in the role of the individual opinion in
elucidating legal ideas that went unaddressed or under-addressed in the principal
judgment which, as he said, should be expressed, regardless of whether he was in
the majority or the minority.

His often detailed discussion of such matters reflected his belief in the duality
of the judicial function.’” Moreover, for Weeramantry, such individual analysis was
as vital on procedural matters as it was in the development of the substantive law.
As regards the latter, this can be most clearly seen in his separate opinion in Case
concerning Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway) (1993) where he noted that “[w]hile not intended to be a
comprehensive exposition, it could also serve the limited purpose of drawing attention
to aspects of [equity’s] operation which, by remaining implicit, may remain un-
explored”.*® Similar reasoning and wording are used to justify individual pronounce-
ments on the Court’s procedure; as he notes in Case concerning Sovereignty over
Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia) Application by the Philippines
for Permission to Intervene (2001), “I hope this separate opinion will be of some
assistance in drawing attention to important aspects relating to intervention which
will need further clarification in the procedural jurisprudence of the future”.” In
both cases, a combination of his understanding of the judicial function, his particular
stance on many legal issues of the day, a certain frustration — one might surmise —
with the collective drafting process, and a conviction in the usefulness of individual

¥ See Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ICJ Rep. 1996, at
170, dissenting opinion: “[a]n important feature of the tradition of judicial responsibility is that the
judges ‘will not hesitate to speak frankly and plainly on the great issues coming before them’.”
His steadfast refusal to accept the argument that the International Court should act timidly in the
face of “the great issues” or deferentially in the face of entrenched political interests is arguably
a constant feature of his opinions and, coincidentally, may — others would say, undoubtedly does
— explain his failure to secure re-election for a second term of office.

% ICJ Rep. 1999, at 184.

7 Case concerning East Timor (Portugal v. Australia), ICJ Rep. 1995, at 219: “The raison d’étre
of the Court’s jurisdiction is adjudication and clarification of the law”. See also his dissenting opinion
in Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s
Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case (1995), in which
Weeramantry quoted with approval Gerald Fitzmaurice who had previously noted that “[i]nternational
tribunals at any rate have usually regarded it as an important part of their function, not only to decide,
but, in deciding, to expound generally the law having a bearing on the matters decided.” (/CJ Rep.
1995, at 362 quoting G. Fitzmaurice, The Law and Procedure of the International Court of Justice
(Vol. IT) (Cambridge: Cambridge University Press, 1986), at 648).

% ICJ Rep. 1993, at 278. Emphasis added.

¥ ICJ Rep. 2001, at 651.
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viewpoints led, I think, Weeramantry to exercise his judicial right to issue an opinion
as often as he did.

2.1.  Fairness and justice — the foundational goals?

It is probably no surprise that Weeramantry was motivated by such ideals as
fairness and justice and sought to promote them actively within his individual
opinions. His previous academic work had more than highlighted his very real concern
with upholding and infusing certain basic values within the rule of law.*’ Earlier
books included The Law in Crisis: Bridges of Understanding (1975); Equality and
Freedom: Some Third World Perspectives (1976); Apartheid: The Closing Phase?
(1980); The Slumbering Sentinels: Law and Human Rights in the Wake of Technology
(1983); Law: The Threatened Peripheries (1984), and Nuclear Weapons and Scientific
Responsibility (1987). Of particular note was Weeramantry’s work as a member of
the Commission of Inquiry on the Rehabilitation of Phosphate Lands in Nauru. In
his subsequent book on the topic, his repudiation of the acquired rights doctrine
(which, prima facie, supported the pre-existing extraction contracts so damaging to
Nauru’s natural resources) in favour of the interests of the people of Nauru was firmly
based on his clear belief in the juridical notion of fairness. As he notes, “[t]o entrench
such a contract — if indeed it was a contract — under the principle of acquired rights
would amount to a perpetuation of the very element of unfairness which international
law seeks to avoid.”"

This desire to achieve a fair and just result can be seen in almost all of his
opinions; it was wide-ranging, applying not only to questions of the substantive law,
but also in relation to the procedure of the International Court. As regards achieving
fairness in the substantive law, this was as applicable to a “simple” bilateral dispute
as it was to broader issues of global concern. In Case concerning the Arbitral Award
of 31 July 1989 (Guinea-Bissau v. Senegal) (1991), in which the validity of a arbitral
decision was under consideration, Weeramantry in his dissent noted that,

“In all these circumstances, one cannot conclude, unless compelled thereto by obligat-
ory juristic principle, that an interpretation is legitimate which commits one party
or the other to a situation so fraught with prejudice. Such a course neither offers a
real solution to the solution before the Court nor ensures a fair determination for
Guinea-Bissau of its exclusive economic zone and its fishery zone, which was among
the principal purposes of the document under examination.”*

" This is not to neglect Weeramantry’s career as an advocate and then justice (1967-1972) of the
Supreme Court of Sri Lanka, nor any of his other professional responsibilities over the years.

41 C. Weeramantry, Nauru: Environmental Damage under International Trusteeship (Oxford: Oxford
University Press, 1992), at 315. Emphasis added.

2 ICJ Rep. 1991, at 172-173.
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This is an example par excellence of Weeramantry’s approach. Firstly, it high-
lights the sheer artificiality of subdividing his opinions into separate themes; the
quotation touches upon his mode of legal reasoning and his understanding of the
judicial function, as well as — our current focus — his desire to achieve a fair and
just outcome. Secondly, the reference to “unless compelled thereto by obligatory
juristic principle” highlights recognition by Weeramantry that there may be positivist
restraints upon his discretion to achieve “an interpretation [that] is legitimate”. Thirdly,
it shows us that fairness and justice were not, for him, merely abstract notions to
be decided by a judiciary hermetically isolated from the “real world”. The reference
to “[s]uch a course neither offers a real solution ... nor ensures a fair determination”
(sic) touches directly upon Weeramantry’s view that the International Court should
endeavour, whenever possible, to see as an integral whole the dispute before it,
together with the practical consequences of its decisions. As he noted in his dissent
in Legality of the Threat or Use of Nuclear Weapons (1996),

“By their very nature, problems in humanitarian law are not abstract, intellectual inquiries
which can be pursued in ivory-tower detachment from the sad realities which are their
stuff and substance. Not being mere exercises in logic and black-letter law, they cannot
be logically or intellectually disentangled from their terrible context. Distasteful though
it be to contemplate the brutalities surrounding these legal questions, the legal questions

can only be squarely addressed when those brutalities are brought into vivid focus.”*

Grounding a legal issue within its factual reality arguably serves three functions.
Firstly, it re-connects law to community values and aspirations; for Weeramantry,
law loses something very precious if it is divorced from the broader context from
whence it came. Secondly, if law is ever to be an effective instrument of social
control, it must be incisive in tackling the issues for which it was initially created.
As he notes, to be “squarely addressed”, the law can only truly be understood when
the attendant “brutalities are brought into vivid focus”. Thirdly, the authority and
esteem of international law, and the Court which is its ultimate guardian, is signi-
ficantly lowered if law is simply conceived as an exercise in “logic and black-letter
law”. This connexion between law and fact also raises difficult questions over the
precise relationship between international adjudication and political power, on which
Weeramantry has had much to say and on which, see below.

This concern for fairness is also present in his understanding of the mechanisms
and purposes of international adjudication. It manifested itself most acutely in his
opinions arising out of those aspects of the Cameroon v. Nigeria dispute in which
Weeramantry was involved. Most significantly, Weeramantry dissented from the
finding of jurisdiction in the Court’s 1998 judgment on preliminary objections. Now,
in the light of other opinions illuminating Weeramantry’s rather expansive understand-
ing of the jurisdiction of the Court, this seems rather out of line.** However, for
Weeramantry, although consensual jurisdiction, particularly under the optional clause,

 ICJ Rep. 1996, at 444.
# See below for a discussion on Weeramantry’s approach to the role and jurisdiction of the Court.



44 Asian Yearbook of International Law

is to be supported and strengthened whenever possible, the facts of this case raised
a wider issue of fairness. The issue was the lodging by one party of an “optional
clause” declaration with the UN Secretary General under article 36(4) of the ICJ
Statute, but the subsequent failure of the Secretary General to transmit this to the
Court with a minimum of sufficient haste. The question was whether a case could
be brought against another party by the declarant “irrespective of that other party’s
knowledge that such declaration has been lodged”.*” The wording of article 36(4)
certainly seems to require both the lodging and the communication of such a declara-
tion. However, the view taken by the Court was that only the lodging of the declara-
tion was required. As Weeramantry notes, “[i]t seems to me that such a proposition
cannot be in conformity with either the express law or the essential philosophy
governing the optional clause.”

Leaving aside the “express law”,”” the “essential philosophy” is of particular
interest. As Weeramantry notes, to impose jurisdiction in such a case “is also in
disharmony with the principles of equality, fairness good faith, and reciprocity.”*®
Although Weeramantry was clearly minded as a judge to find jurisdiction whenever
possible, the distinct unfairness in the current dispute and the consequent imbalance
between the parties fell beyond that which could be accepted. Moreover, as with
his dissent in Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau
v. Senegal) (1991), this reliance on fairness was not for abstract reasons of juris-
prudence, but for very practically-orientated reasons. As Weeramantry notes, “[t]he
vesting of jurisdiction in the Court is an important juristic act with major reper-
cussions on State sovereignty ... This inequality can have practical repercussions.”*’
This pragmatic justice, while derived from a juridical ideal, was clearly grounded
in the realities of the actual process of international adjudication.

Such a belief in fairness was also evident in two other opinions surrounding the
dispute between Cameroon and Nigeria. In the previous Case concerning the Land
and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria)
Request for the Indication of Provisional Measures (1996), Weeramantry joined with
Judges Shi and Vereshchetin in a declaration explaining their reasons for voting
against part of the dispositif. Their principal concern was that the provisional measures
indicated “in effect leaves it to each Party to determine” where each of the respective
armed forces of the two parties were positioned prior to a particular date.”® As the
joint declaration continues, “[t]he positions may well be contradictory, thus leaving

¥ Case concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria) Preliminary Objections, ICJ Rep. 1998, at 362.

% Idem.

47 ICJ Rep. 1998, at 376: “Other advantages of this view are that it would ... bring the operation
of declarations under Article 36 within the express terms of the article which fashioned them.”
% ICJ Rep. 1998, at 362.

¥ ICJ Rep. 1998, at 375. See also idem., at 376: “it would ... ensure fairness and reciprocity
between the parties.”

% ICJ Rep. 1996, at 31.
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open the possibility of confusion upon the ground.” Again, the concern is with
being fair, in this case to both parties, in light of the factual difficulties raised by
the Court’s order. In addition, the declaration reflects a concern that the Court should
avoid exacerbating with a vaguely-worded order an already precarious situation, but
should rather be seeking to “dampen down” such conflicts.

Finally, Weeramantry was again in the minority in Request for Interpretation
of the Judgment of 11 June 1998 in the Case concerning the Land and Maritime
Boundary between Cameroon and Nigeria (Cameroon v. Nigeria) Preliminary
Objections (Nigeria v. Cameroon) (1999). Weeramantry in his dissent disagreed with
most of his colleagues and would have found the request for interpretation of the
judgment — as permitted under article 60 of the Statute — admissible. Once again,
one of the key reasons for Weeramantry’s coming to this conclusion was his belief
that the parties involved in a contentious dispute must be treated fairly. As he says,
“[t]he clarification ... of the matter raised by Nigeria would also have achieved the
great practical advantage of placing both Parties on clearer ground regarding the
exact ambit of their future conduct of these proceedings.”™

If the notion of fairness has been a governing theme in many of his individual
opinions, one of the clearest manifestations of fairness, that of equity, has also
received significant attention from Weeramantry. In his separate opinion in Case
concerning Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway) (1993), he conducted what he termed a “brief survey of a vast
topic”, namely, “the contribution of equity to an individual decision”.”® In fact, this
separate opinion was over sixty-five pages long, and structured into three substantial
parts: the general equitable jurisdiction of the Court, particular invocations of equity
in maritime delimitation, and what he refers to as “equity viewed in global terms”.
Despite clearly being not unrelated to the dispute before him, it reads as much as
an academic piece as it does a judicial decision. Critically, it is an excellent discussion
of equity in all its manifestations, ranging through the sources of equity, the various
types of equity, and an interesting discussion concerning a priori and a posteriori
employment of equity. In particular, the final part on the global nature of equity is
a wonderful foretaste of both his later opinions on environmental jurisprudence and
how Weeramantry can intertwine legal, jurisprudential, cultural, and religious sources
to construct a singular argument.”* However, it is surely on the very edge of what
a separate or dissenting opinion should be. Reminding oneself of Higgins’ injunction
that “judicial opinions should not be academic articles”,” one cannot help but
wonder whether Weeramantry has with this opinion crossed an unwritten rule.

U Idem.

52 ICJ Rep. 1999, at 42. Emphasis added.

3 ICJ Rep. 1993, at 278.

> ICJ Rep. 1993, at 278: “International law throughout its history has been richly interwoven with
equitable strands of thought.”

> Higgins, n. 1, at 4. One might also add that a characteristic of many of Weeramantry’s opinions,
in contrast to the opinions of many of his contemporaries, was a heavy reliance on footnotes, as
often used in academic papers.
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Nevertheless, Weeramantry’s focus on equity is a significant aspect of his under-
standing of fairness and justice as judicial tools. As he noted in the later case of Case
concerning Kasikili/Sedudu Island (Botswana/Namibia) (1999), “this is a court not
only of strict law, but of equity as well.”*® An important aspect of this reliance on
equity was a rejection of both formalism and an unduly rigid approach to legal rules.
He noted in his dissent in Legality of the Threat or Use of Nuclear Weapons (1996)
that “[i]f a glaring anomaly or absurdity becomes apparent and remains unquestioned,
that discipline is in danger of being seen as floundering in the midst of its own
technicalities.””’

Although this rejection of formalism was most clearly related to his approach
to legal reasoning (on which, see below), it was also relevant to his understanding
of the role of the Court, especially in the pacific settlement of disputes involving
international conflict. In a particularly contentious dispute brought by the remnant
of Yugoslavia (Serbia and Montenegro) against those States of NATO involved in
the humanitarian intervention in Kosovo and in which Yugoslavia sought provisional
measures constraining further military intervention, Weeramantry made this very
honest — some might say too honest — statement on his approach to the cases before
the Court:

“It may be that for jurisdictional reasons the Court is totally unable to respond in
the majority of the ten cases that have been brought before it. But in the cases where
the Court can respond — be it in only one — I believe it should, because the issues
involved are central to international order and the international rule of law, and when
defined and applied by the Court will have their influence beyond the confines of
the particular case.”®

Again, this quotation is an excellent example of numerous aspects of Weer-
amantry’s approach. His belief in the imperative of the rule of law in international
affairs and the Court’s inherent right to promote international order will be considered
later. However, what is also very striking about this statement is that although
Weeramantry was prepared to accept — even if he did not agree entirely with — the
Court’s “jurisdictional reasons”, he did not believe that this should necessarily hinder
the Court, where it had the opportunity, “be it in only one [case]”, to make its unique
contribution to international peace. In particular, the clear policy element in the
statement that a decision by the Court would have an “influence beyond the confines
of the particular case” is in line with his rejection of a rather narrow jurisdictional
remit for the Court. Returning to the first theme identified, fairness and justice were
for Weeramantry overriding goals and, wherever possible, he felt that legal, opera-
tional, and jurisdictional restraints should be sufficiently malleable to accommodate
and promote them.

% ICJ Rep. 1999, at 1183.
57 ICJ Rep. 1996, at 485.
% JCJ Rep. 1999, at 194.
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2.2.  International law and the International Court: bastions of legality?

If fairness and justice were key values for Weeramantry, the international legal
system and, more specifically, international adjudication were central to the way such
values were to be secured within the international community. In particular, in many
of his opinions, Weeramantry sought to emphasize the centrality of the rule of law
in international relations and the role of the Court: to promote this. Moreover, he
was also very well aware that, given the nature of the international law being as it
was,” the International Court was under an additional burden to reinforce the legality
and integrity of the international system at every possible opportunity. This close
connexion between international law and the International Court was clearly something
that Weeramantry considered of utmost importance.

International law was worth defending, argued Weeramanty, because it was
premised upon certain elementary values without which no society could live. These
values were most vulnerable during times of conflict and stability. In Legality of the
Threat or Use of Nuclear Weapons (1996), Weeramantry identified “[r]ationality,
humanity and concern for the human future ... [as being] built into the structure of
international law”.%° In his later opinion in Case concerning Legality of Use of Force
(Yugoslavia v. Belgium) Request for the Indication of Provisional Measures (1999),
he was more specific in noting that “the peaceful resolution of disputes, the over-
arching authority of the United Nations Charter and the concept of the international
rule of law” were the “fundamentals of the international legal order”.®" He went
on to describe similar ideals as “the primordial principles underlying the Charter and
the Statute”,” highlighting once again his deep regard for such notions. Although
all members of the Court would undoubtedly be able to agree with such rhetoric,
it was Weeramantry’s detailed reliance on such principles and his use of them to
inform his understanding of the legal points at issue that often separated him from
his peers.*

Ensuring respect for such principles was especially critical when human life was
at risk. His separate opinion in the 1996 judgment on the preliminary objections in
Case concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide, in which he argued for the automatic succession of the
Genocide Convention to successor States, was ultimately premised, for instance, on
the argument that any other approach “would grievously tear the seamless fabric of
international human rights protections, endanger peace, and lead the law astray from
the Purposes and Principles of the United Nations.”* There was often a strong sense

¥ Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal), ICJ Rep. 1991,
at 156: “International law, though still an infant science...”.

% ICJ Rep. 1996, at 553.

' ICJ Rep. 1999, at 181. Author’s emphasis.

2 ICJ Rep. 1999, at 194.

8 See, for instance, his very precise analysis of the opening words of the UN Charter in Legality
of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 441-442.

% ICJ Rep. 1996, at 655.
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of international society within many of Weeramantry’s opinions; and in this develop-
ment of the globalizing society, international law had a clear constitutive role.

The tension between the sheer might of international relations and the normative
constraints of international law, on the one hand, and Weeramantry’s belief that the
latter must always triumph, on the other, are captured most eloquently in his dissent-
ing opinion in Legality of the Threat or Use of Nuclear Weapons (1996). He notes
that:

“The forces ranged against the view of illegality are truly colossal. However, collisions
with the colossal have not deterred the law on its upward course towards the concept
of the rule of law. It has not flinched from the task of imposing constraints upon physical
power when legal principle so demands. It has been by a determined stand against forces
that seemed colossal or irresistible that the rule of law has been won.”®

Is this idealistic rhetoric? Clearly. Is it realistic assessment of the twentieth
century? This is debatable. Is it an affirmation, however, of the importance of the
role of law in international politics? Unquestionably so. However, in seeking fully
to contextualize this quotation, one should keep in mind that dissimilarly to many
of his colleagues on the bench, Weeramantry had a very clear and simple understand-
ing on the question of the legality of nuclear weapons. For him, international law
provided a very definitive answer to the issue. As will be noted again later, Weer-
amantry was convinced that the current law was more than enough to justify his
stance against nuclear weapons. However, the case also provided him with the
opportunity to assert, more generally, the primacy of law vis-d-vis the threat and use
of military force.®® Arguments based on political considerations or the realities of
international relations could not unseat the fundamental issue of illegality. As he notes
in one of his most forthright statements on the matter, “[t]his Court cannot endorse
a pattern of security that rests upon terror”.*” While it has already been suggested
that Weeramantry often insisted on the grounding in factual reality of international
law, such a contextual approach found its limit when the reality itself was a threat
to human society. As he concluded his dissenting opinion in that case, “[n]o issue
could be fraught with deeper implications for the human future, and the pulse of the
future beats strong in the body of international law”.®® One might also note the
strong intergenerational element to that sentence, considered further below.

If international law is laden with particular values, it is little wonder that Weer-
amantry considered international adjudication as having a significant role in upholding
and promoting a certain vision of international society; the role of the International

% ICJ Rep. 1996, at 440.

% See also Case concerning Legality of Use of Force (Yugoslavia v. Belgium) Request for the
Indication of Provisional Measures, ICJ Rep. 1999, at 200: “In a world of legal order based upon
the pursuit of peace and peaceful settlement, the message that law can and should be used for
avoiding the use of force is one which reverberates with special strength.”

7 ICJ Rep. 1996, at 551.

%8 ICJ Rep. 1996, at 554.
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Court was paramount in this regard. He noted in his separate opinion in Case concern-
ing Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia) Applica-
tion by the Philippines for Permission to Intervene (2001) that “[t]he pre-eminent
position of the International Court, situated as it is at the apex of the international
judicial structure, attracts special recognition to its pronouncements, even in matters
indirectly related to the particular dispute before the Court.”® In a similar vein,
if more colloquial, was his comment in Case concerning Legality of Use of Force
(Yugoslavia v. Belgium) Request for the Indication of Provisional Measures (1991)
that “the Court ... [is] the ... upper guardian of the legal norms underpinning the
structure of the international community”.”

If one had to classify what Weeramantry saw as the overarching purposes of
the Court, these would undoubtedly be the pacific settlement of disputes, preventing
the escalation of conflict,”" and the clarification and development of the law. There
are too many instances in his opinions of where he has made mention of the judicial
function to discuss them comprehensively in this paper. Two particularly contentious
aspects of the judicial function, however, may be worth briefly mentioning; the
inherent power of the Court to promote peaceful settlement and its ability to clarify
the law. On both points, Weeramantry favoured a broad approach to the issue.

As regards his views on the Court’s powers of pacific settlement, this can most
clearly be seen in Case concerning Legality of Use of Force (Yugoslavia v. Belgium),
Request for the Indication of Provisional Measures (1999). Weeramantry, arguably,
went further than most of his colleagues when he argued that the Court had an
inherent power to assist the respective parties towards the peaceful settlement of its
dispute. Although Weeramantry would have indicated certain provisional measures
in this particular case, he also argued that the Court’s role in this area was not only
because of formal inclusion of such authority in its Statute, but rather because the
search for peace was intrinsic to the mandate and jurisdiction of a world Court. As
he noted, “the Court also has an inherent jurisdiction arising from its judicial function,
to lend such assistance as it can towards the process of peaceful settlement.””?

% ICJ Rep. 2001, at 641.

" ICJ Rep. 1999, at 200.

"' Of particular note, in this regard, was Weeramantry’s dissenting opinion in Case concerning
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia (Serbia and Montenegro)) Further Requests for the Indication of
Provisional Measures (1993), in which he argued that provisional measures were legally binding,
something the Court itself agreed with in LaGrand (Germany v. United States of America) (2001).
It should not, however, be presumed that Weeramantry was alone in his opinion in 1993 in arguing
that provisional measures should be considered legally binding.

> Case concerning Legality of Use of Force (Yugoslavia v. Belgium) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 195.
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While it may be argued that Weeramantry was only drawing explicit attention
to that which was already implicit in how the Court had acted,” it is unlikely that
the Court as a whole would have subscribed to such a broad view of its jurisdiction.
Intriguingly, Weeramantry relied not just on the express purposes of the UN Charter
to come to this view, but on what he termed the “time-honoured conception of the
judicial function in the world’s main forms of civilization and principal legal sys-
tems”.” This belief in the authority of the Court to act for the greater good was not,
however, without its constraints. As will be explored further, below, Weeramantry
recognized that there were limitations on what a court of law could do in this area.
Nevertheless, within that sizeable zone of discretion, Weeramantry would have sought
the greatest possible influence for the Court, particularly in those cases where conflict
was ongoing or human rights were threatened. As he noted, speaking about the
Court’s approach in Legality of the Threat or Use of Nuclear Weapons (1996):

“In that Opinion the Court spoke of the obligation of States to pursue and to conclude
negotiations in good faith in regard to nuclear disarmament ... advice which went
beyond the traditional scope of an advisory opinion regarding the legality of such
weapons. This the Court was clearly entitled to do as an organization functioning
within the framework of the United Nations and pursuing the common aim of

peace.””

The second aspect of the judicial function that Weeramantry held particularly
strong views on was his belief in the Court’s ability to clarify and develop the law.™
Such clarification, he believed, was a fundamental aspect of its judicial role; its
purpose being “an end in itself ... When the law is clear, there is greater chance
of compliance than when it is shrouded in obscurity”.”” Of course, attempts at
clarification are often criticized as being nothing more than judge-made law. Weer-
amantry was acutely aware of such accusations. His defence, rather than simply
denying the charge outright, was to be found in the very nature of the task the
judiciary was called upon to undertake:

“If the law were all-embracing, self-evident and specifically tailored to cover every
situation, the judicial function would be reduced to a merely mechanical application
of rules. By very definition, international law is not such a system any more than
any domestic system is. Its inherent principles infuse it with vitality, enabling it to

" Though the Court had refused to indicate provisional measures, it did make the following general
statement in all ten cases: “whether or not States accept the jurisdiction of the Court, they remain
in any event responsible for acts attributable to them that violate international law, including
humanitarian law ... in this context the parties should take care not to aggravate or extend the
dispute.”

™ ICJ Rep. 1999, at 203.

™ ICJ Rep. 1999, at 198.

6 See n. 37.

77 Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 550.
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apply them to new situations as they arise and give them a specificity they lacked
before ... The Court is now being invited to exercise its classic judicial function.
It is being asked to pronounce whether general principles already existing in the body
of international law are comprehensive enough to cover the specific instance. To
suggest that this is to invite the Court to legislate is to lose sight of the essence of
the judicial function.””®

This is a much more sophisticated argument than simply denying that judge-made
law occurs; it highlights both the autonomy of the law and the judicial discretion
essential to the Court to enable it to function properly. Of course, much revolves
around what one means by “general principles already in existence in the body of
international law”. As Weeramantry holds a rather expansive view on this question,”
incorporating both municipal law analogies and wisdom from religious teaching and
past cultures, there is a certain risk of incongruity here. Thus, while Weeramantry
is surely right to argue against the “mechanical application of rules”, the very signifi-
cant pool from which he finds such principles arguably militates against his defence
of judicial creativity. This, however, raises the broader question as to whether one
believes Weeramantry is right to utilize such far-flung principles. While this paper
cannot answer that question, it does endeavour to say a little more on it later.

Of central importance for Weeramantry is the position of the Court as the prin-
cipal judicial organ of the United Nations,* thus forming both a conceptual bond
between the purposes of UN and the judicial function of the Court and, institutionally,
between the Court and what he referred to as the wider “United Nations family”."!
In his dissent in Legality of the Use by a State of Nuclear Weapons in Armed Conflict
(1996) in which the World Health Organization’s request for an advisory opinion
had been turned down by the Court on the grounds of lack of competence to request
an opinion on such a matter, Weeramantry felt duty bound to disagree. As he noted,
“[i]t is not a Court existing outside the United Nations system, but one functioning
from within. It is in a state of harmonious co-existence and co-operation with the
other organs of the Organization in their common goal of the attainment of world
peace and the high ideals set before them all by the United Nations Charter.”™
Although the link between the Court and the UN, particularly in relation to its
advisory function, had long been recognized by the Court;* what Weeramantry
arguably has done is to supplement this with a richer and more explicit understanding

™ Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ICJ Rep. 1996, at 164-165.
™ See, for instance, Case concerning East Timor (Portugal v. Australia), ICJ Rep. 1995, at 211:
“The dependence of international law for its development and effectiveness on principles, norms
and standards needs no elaboration.”

8 Article 92, UN Charter and article 1, Statute of the Court.

81 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ICJ Rep. 1996, at 167.
8 Idem.

8 See Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, ICJ Rep. 1950, at
71: “the reply of the Court, itself an ‘organ of the United Nations’, represents its participation in
the activities of the Organization and, in principle, should not be refused.”
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of the links between the UN Charter and the normative values underpinning the
Court’s work.*

If this is somewhat novel, it is certainly not particularly controversial. Contrast
that with Weeramantry’s views on the relationship between the Court and the Security
Council: the issue as to the precise relationship between their respective roles, and
in particular whether the Court could act, even when the Security Council had already
done so, was considered in detail by a number of judges, particularly in the Cases
concerning Questions of Interpretation and Application of the 1971 Montreal Conven-
tion arising from the Aerial Incident at Lockerbie, Request for the Indication of
Provisional Measures (1992). Weeramantry’s opinion was, probably unsurprisingly,
one of the most strident in asserting the role of the Court. While agreeing that a
Security Council resolution adopted under Chapter VII “must be treated as binding
on Libya as on all countries”, he did not, unlike the majority, feel that this either
prohibited or “renderfed] it inappropriate” to indicate provisional measures.®
Although rather tentative in his reasoning and wording, Weeramantry was nevertheless
clearly not overly deferential.® In fact, by asserting the role of law in resolving
international conflict,*” he placed the Court on parity with the Security Council.®®

In his dissenting opinion in Legality of the Threat or Use of Nuclear Weapons
(1996), Weeramantry went much further by noting that:

“[E]ven if the Security Council had expressly endorsed the use of such weapons,
it is this Court which is the ultimate authority on questions of legality, and ... such
an observation, even if made, would not prevent the Court from making its inde-

pendent pronouncement on this matter”.*

8 See, for instance, Case concerning Legality of Use of Force (Yugoslavia v. Belgium) Request
for the Indication of Provisional Measures, ICJ Rep. 1999, at 203: “[requiring the Court to promote
peaceful settlement] dovetails into the principle of peaceful resolution of disputes already referred
to as a cornerstone of the United Nations Charter and the Statute of the International Court of
Justice.”

¥ See, for instance, Case concerning Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom) Request for the Indication of Provisional Measures, ICJ Rep. 1992, at 50.

8 1cy Rep. 1992, at 69: “As with its failure to consider the Montreal Convention, so also resolution
731 (1992) fails to consider this well-established principle of international law.” He is referring
to the principle of aut dedere aut judicare.

8 ICJ Rep. 1992, at 70: “A great judge once observed that the laws are not silent amidst the clash
of arms. In our age we need also to assert that the laws are not powerless to prevent the clash of
arms.”

8 Idem: “But in areas not covered by its binding decisions under Chapter VII, the Court is free
to use its influence and authority to serve the purposes of international peace in which it has as
much an interest as any organ of the United Nations.” Emphasis added.

8 ICJ Rep. 1996, at 519.
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Although clearly obiter, both the tenor of this statement and the implications
thereof go significantly beyond the views of other judges, both past and present.”
Weeramantry clearly sees the Court as a constitutional court, endowed with ultimate
authority on matters of law. This is a courageous position to hold in light of the
current power relationships within the United Nations.

Beyond this important — if rather narrow and somewhat speculative — issue,
Weeramantry also sought to ensure a broad understanding of the jurisdiction of the
Court. It has already been noted that Weeramantry believed that basic notions of
fairness should, in exceptional cases, preclude the Court from exercising jurisdiction
in a particular case, yet his general approach was to find jurisdiction, whenever that
was possible. As he noted in his dissent in Case concerning East Timor (Portugal
v. Australia) (1995), in which Australia argued — and the Court concurred — that it
should not exercise jurisdiction because of the absence of a necessary third party,
viz., Indonesia on the basis of the Monetary Gold (1954) principle, “[i]t is an im-
portant circumstance relating to all jurisdictional questions that this Court is the
international system’s place of ultimate resort for upholding the principles of inter-
national law, when all other instrumentalities fail”.’’ Thus, he rejected, as an ana-
thema to this judicial mandate, any interpretation of the Court’s jurisdiction that
unduly narrowed its scope and remit.”> Moreover, as regards the argument that
Indonesia’s interests may well be affected, he suggested — relying, in part, on general
juridical principle — that this was no barrier to jurisdiction and that such effects on
third States are “manifesting themselves increasingly as the world contracts into a
more closely interknit community.”” Weeramantry’s resolute dissent in this case,
alone but for judge ad hoc Skubiszewski, also indicates both his willingness to voice
an unpopular opinion and his determination to stand up for Ais understanding of the
Court’s jurisdiction.”*

% See the separate opinion of Judge Lachs in Case concerning Questions of Interpretation and
Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United States of America), ICJ Rep. 1992, at 138: “[the Court] is the guardian
of legality for the international community as a whole, both within and without the United Nations.
One may therefore legitimately suppose that the intention of the founders was not to encourage
a blinkered parallelism of functions but a fruitful interaction.” Weeramantry quoted this in Case
concerning East Timor (Portugal v. Australia), ICJ Rep. 1995, at 220.

' ICJ Rep. 1995, at 161. Emphasis added.

92 ICJ Rep. 1995, at 155: “the substantive and procedural principles governing this court’s juris-
diction cannot operate so restrictively.”

% Idem. See also Case concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (Indone-
sia/Malaysia) Application by the Philippines for Permission to Intervene, ICJ Rep. 2001, at 630,
separate opinion: “The closely interknit global society of tomorrow will see a more immediate impact
upon all States of relations of transactions between any of them, thus enhancing the practical
importance of this branch of procedural law.”

% Falk, n. 8, at 18: “In each of the three prominent legal controversies presented to the World Court
during his tenure, Weeramantry, unlike the majority of his brethren refuses to strike what appears
to be a tacit Faustian bargain with geopolitics, either in the form of a compromise that significantly
defers to the practice of leading states, as in the majority opinion in Nuclear Weapons case, or by
outright deference to the priorities of those political actors with predominant power and wealth,
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A similarly reasoned approach to jurisdiction can be seen in his dissent in Fish-
eries Jurisdiction Case (Spain v. Canada) Jurisdiction of the Court (1998), which
involved a Canadian reservation to its declaration under the optional clause scheme.
For the majority, the reservation must be given effect as a manifestation of Canadian
sovereignty, thus depriving the Court of jurisdiction in this particular instance.
Weeramantry disagreed. He felt that within the jurisdiction granted to the Court by
the existence of optional clauses between the parties a “haven of legality” existed.”
As he argues, “[o]nce a State has entered the consensual system, submission to the
basic rules of international law inevitably follows.””® Not denying that a State could
make reservations to its declaration, Weeramantry was nevertheless of the opinion
that “the interests of justice are best served by taking a broader view where that is
consistent with the terms of the declaration”.”” Moreover, as with East Timor, his
support for the Court’s jurisdiction was not simply for its own sake, but to ensure
the Court played an ever fuller part in upholding the rule of law within the inter-
national community. As he notes,

“The progressive contraction of that jurisdiction which could result could weaken
the prospects for its continuing development ... if the long and difficult road towards
the goal of judicial settlement of international disputes is to be made easier, each

stop along the way must offer the maximum judicial shelter it can provide.”

For Weeramantry, this ideal was all-important. It was for him a matter of judicial
policy that international law and the International Court should constantly be progress-
ing towards greater influence and authority. As will further be explored in the next
part, Weeramantry believed that one of the principal functions of the international
judge was to promote this constant evolution in the rule of law.

2.3. Weeramantry’s Grotian quest?

It comes as little surprise that one of the themes underlying Weeramantry’s time
at the Court was his attempt to progress the law beyond its current state. There was
in most of his opinions a degree of idealism as to what international law could
become, particularly if released from the strictures of present-day global politics.
In his clearest expression of this belief, Weeramantry associated himself with the

as seems arguably to occur in Lockerbie and East Timor decisions.” For information, Weeramantry
was in fact in a minority of one on only one occasion, namely, his dissent in Case concerning
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia) Counter-Claims (1997).

% ICJ Rep. 1998, at 501.

% ICJ Rep. 1998, at 500.

7 ICJ Rep. 1998, at 512.

% ICJ Rep. 1998, at 513-514.
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view that “international law has clearly a commitment to the Grotian vision™:” a

global society governed by the rule of law. Both as judge and as academic, he focused
upon the possibilities of international law and global institutions, rather than their
limitations.'™ Of course, he was not the first judge of the International Court to
foresee where international law might go,'®" although his opinions are undoubtedly
some of the most wide-ranging and detailed on these issues. As Falk notes,

“What sets Judge Weeramantry apart among international law specialists is his deep
belief that these goals [of ‘human survival in social and political conditions of
harmony, dignity, and tolerance’] are not only integral to cultural identity, but have
been long inscribed in the deep structures of international law, which prefigures a
beneficial future for humanity as contrasted with the Hobbesian sense of fundamental
antagonism and struggle as the permanent reality of the human condition...”.'”

Again, it is impossible to provide a comprehensive account of Weeramantry’s
opinions in this regard. Rather, two areas are briefly discussed; first, his attempt to
entrench, more firmly within the international system, a global order clearly based
on law and secondly, his contribution to the establishment of a new discrete area
of international law, viz., environmental law. This part will then conclude with an
assessment of Weeramantry’s approach and the inherent tension that undoubtedly
exists with the formation of such views whilst a judge, and considers whether he
has transgressed the positivist limitations of the judicial mould.

One of the most notable aspects in Weeramantry’s opinions was his support for
the United Nations Charter and the work of the UN Organization. As the most
complete manifestation of internationalism that currently exists, Weeramantry con-
sidered it a necessary part of his judicial role to defend the purposes of the UN and
to promote its objectives. He noted in Legality of the Use by a State of Nuclear
Weapons in Armed Conflict (1996) that “[t]he family of United Nations agencies,
in working harmoniously for the common welfare of the global community, will need
to work as a team”.'” Similarly, in his separate opinion in Difference relating to
Immunity from Legal Process of a Special Rapporteur of the Commission on Human
Rights (1999), he emphasized the importance of moving towards a universally
applicable system of protection for UN personnel. As noted in the previous part, it
was also the unique position of the Court within the UN system that Weeramantry
believed provided it with the necessary mandate actively to support international law

% Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 551.

19 See the draft UN Declaration of Scientific Responsibility in Relation to Nuclear Weaponry which
he devised and sent to every diplomatic mission at the UN (text found in C. Weeramantry, Nuclear
Weapons and Scientific Responsibility, 1987).

101 See, for instance, Fisheries Case (United Kingdom v. Norway), ICJ Rep. 1951, at 149, individual
opinion per Judge Alvarez: “the law of social interdependence is taking the place of the old
individualistic law.” Author’s emphasis.

2 Falk, n. 8, at 16. The attendant issues of legal reasoning are dealt with in the next part.

1% ICJ Rep. 1996, at 170.
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within the Organization’s affairs. He may have been too audacious in conceiving
of the Court as a constitutional tribunal, analogous to a domestic supreme court, yet
his view that the Court should be playing a broader role within the business of the
Organization reflected a firm belief in the global moral, as well as the legal and
political, imperative of the United Nations.

Moreover, beyond the strict confines of the UN Organization, Weeramantry also
sought to ensure a more legal, rights-orientated framework for the international
community. His arguments in favour of automatic succession of the Genocide Conven-
tion and his willingness to grant Portugal locus standi to enforce its rights of trustee-
ship over East Timor against Australia both stand as good examples of this wider
approach. They also underlined his belief that international law should always be
ready to intervene to protect the weak and those without a voice. As can be seen
from his understanding of the notion of self-determination: “Charter principles
combine with well-established fiduciary principles and principles of tutelage to
underline the paramount importance of the interests of the non-self-governing territory
over all other interests. That priority of interest is not easily defeated ... and [it is]
the function of international law to ensure its protection.”104 Moreover, this belief
in the universal nature of the international legal system also led him to the view that,
whilst there may be certain in-built structural inequalities within international society,
even within international law itself, this was not something that should be either
supported or condoned by the International Court.'”®

One can also see Weeramantry’s attempt to promote the integrity of international
law in his dissenting opinion in Legality of the Threat or Use of Nuclear Weapons
(1996). In particular, in affirming the overarching relevance of the Martens Clause
to international humanitarian law,' Weeramantry relied upon the laws of humanity
and the dictates of the public conscience to demonstrate the “stark” incompatibility
of nuclear weapons with these fundamental precepts.'"”” Mendlovitz and Datan see
Weeramantry’s dissent as a significant move away from the current affection of law
for established political structures. They note, “[jlust as Grotius first saw in the laws
of war and peace the emergence of the nation-state system and state sovereignty,
so Weeramantry is foreshadowing a globalization which moves the state system from

1% ICJ Rep. 1995, at 192.

19 Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 528: “If the corpus of
international law is to retain the authority it needs to discharge its manifold and beneficent functions
in the international community, every element in its composition should be capable of being tested
at the anvil of equality.”

1% First adopted at the 1899 Hague Peace Conference, and utilized in subsequent texts, it states
that “[u]ntil a more complete code of the laws of war has been issued, the High Contracting parties
deem it expedient to declare that, in cases not included in the Regulations adopted by them, the
inhabitants and the belligerents remain under the protection and the rule of the principles of the
law of nations, as they result from the usages established among civilised peoples, from the laws
of humanity, and the dictates of the public conscience.”

17 ICJ Rep. 1996, at 489.
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geopolitics to humane governance.”'® They go on to define humane governance
as “a type of geo-governance that is people- and human rights-centred rather than
statist and market-centred. The guiding principles of humane governance ... include
economic well-being, social justice, non-violence, ecological stability, and positive
identity.”'” One can immediately recognize these guiding principles as characteristic
of Weeramantry’s universal understanding of international law.

Moving beyond nuclear weapons, it is also no surprise that in this redefining
of global norms Weeramantry has also been very interested in environmental con-
siderations."® Weeramantry has taken a lead in the Court on matters of environ-
mental protection. He first raised environmental issues in his separate opinion in Case
concerning Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway) (1993); as he noted, “[n]otions of ... the sacrosanct nature
of earth resources, harmony of human activity with the environment, respect for the
rights of future generations, and the custody of earth resources with the standard
of due diligence expected of a trustee are equitable principles stressed by those
traditions”(sic).""" This concern for the identification and progressive elaboration
of environmental principles was then taken significantly further in various later
opinions. Although this was undoubtedly a relatively new area of international law,
Weeramantry was determined to illuminate fully its legal implications for the inter-
national community and, equally important, for the Court. Of particular regard was
his view that “[t]here is a State obligation lying upon every member State of the
community of nations to protect the environment, not merely in the negative sense
of refraining from causing harm, but in the positive sense of contributing affirmatively
to the improvement of the environment.”"'* He took this further in Case Concerning
Gabcikovo-Nagymaros Project (Hungary/Slovakia) (1997), by examining in detail
the concept of sustainable development and finding it to be not merely a principle
of customary international law, but “one of the most ancient of ideas in the human
heritage”.'"?

For Weeramantry, environmental concerns present the international community
with a unique challenge, which demand a legal system that is adaptable to this new
state of affairs. As he noted in Case concerning Kasikili/Sedudu Island
(Botswana/Namibia) (1999),

“The future will demand an international law that is sensitive and responsive to the
problems of environmental law ... The principles and the duties arising from environ-
mental obligations now superimpose themselves upon such rights arising from State

1% Mendlovitz, S. and Datan, M., “Judge Weeramantry’s Grotian Quest”, 7 Transnational Law
and Contemporary Problems (1997), at 415.

19" Ibid., at 413.

"9 A further paper on Weeramantry’s understanding on environmental law is currently under
preparation.

"' ICJT Rep. 1993, at 276-277.

"2 ICJ Rep. 1996, at 141. Emphasis added.

"3 ICJ Rep. 1997, at 110.
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sovereignty as may have been recognized by prior international law in an absolutist
fOl'm.”lM

The cross-cutting nature of environmental considerations and their lack of respect
for national boundaries simply affirmed their global importance. Moreover, Weer-
amantry was heavily influenced by the work of Professor Brown Weiss and her notion
of the intergenerational rights of generations yet to be born.""> He succinctly notes
that “[i]n a matter of which it is duly seised, this Court must regard itself as a trustee
of those rights in the sense that a domestic court is a trustee of the interests of an
infant unable to speak for itself.”"'® In seeking relevant legal principles to tackle
these new challenges, Weeramantry has taken great assistance from past cultures;
in fact, it is in some of his “environmental” opinions that his reliance on past wisdom
was most pronounced. One can contrast that with the Court’s much more restrained
approach. Weeramantry was clearly frustrated by the reluctance of the Court as a
whole to consider in any meaningful way the challenges of environmental degradation.
In what was arguably his most vociferous outburst in an individual opinion, he
concluded his dissent in Request for an Examination of the Situation (1995) with
the comment: “[t]he Court has too long been silent on these issues and, in the words
of ancient wisdom, one may well ask ‘If not now, when?”.”'"”

The range of topics on which Weeramantry had the opportunity to comment upon
makes it difficult to come to any definite assessment of the validity of his views.
In any event, this can only be a partial analysis because — as has been noted upon
numerous times before — the connexions he makes between the substantive law and
his method of legal reasoning prevent any real conclusions from being drawn until
his approach to this issue has also been examined. Nevertheless, there are certain
comments that can be made. For some, Weeramantry’s appreciation — in contrast
to that of his contemporaries — of what law can achieve is little short of invigorating.
As Mendlovitz and Datan note, in relation to his dissent on the question of nuclear
weapons, “[u]nlike the ‘majority’ opinion, Judge Weeramantry is not trapped between
the past and the spectrum of potential power structures. Instead, he discerns the signs
of humane governance tomorrow already manifest in the legal and political structures
of today.”""®

Others are more circumspect. Falk, who so positively described Weeramantry’s
time on the bench (and from which I derived the notion of a “heroic undertaking”),
is ultimately more balanced in his final assessment. Again as regards the particular
issue of nuclear weapons, Falk rejects Weeramantry’s view because “the unmediated

"4 ICT Rep. 1999, at 1195.

15 Brown Weiss, E., In Fairness to Future Generations: International Law, Common Patrimony
and Intergenerational Equity (Tokyo: UNU Press, 1989).

"8 Request for an Examination of the Situation, ICJ Rep. 1995, at 341.

"7 ICJT Rep. 1995, at 362. Since then, the Court has begun actively to consider environmental
arguments in Legality of the Threat or Use of Nuclear Weapons (1996) and Case Concerning
Gabcikovo-Nagymaros Project (Hungary/Slovakia) (1997).

8 Mendlovitz and Datan, n. 108, at 427.
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analysis of applicable legal principles assumes an unrealistic autonomy for the domain
of law and an implausible objectivity of interpretation on the part of the policymaker
or judicial official.”"!"” On a more pragmatic note, Falk thinks that global disarma-
ment “can only be usefully achieved on the basis of an agreement that is endorsed
by the nuclear weapons states.”'? This contrasts with Weeramantry’s view that
a defiant declaration of law against such nuclear weapons will provide a powerful
foundation against which even the most powerful States will ultimately find hard
to resist.

It should not, however, be considered that Weeramantry is naif to think a judg-
ment from the Court is all that it will take; rather, he believes “[i]t will assist in
building up a climate of opinion in which law is respected.”'*' This is a crucial
difference. Thus, while Weeramantry may be criticized, in some cases, for too readily
supporting the “unrealistic autonomy for the domain of law” — not only as regards
nuclear weapons, but more broadly (one can refer back to Weeramantry’s attempt
to conceptualize the International Court as a constitutional tribunal) — this is not the
same as to suggest that he is blind to the political landscape in which the Court
operates. Rather, he views the role of the Court as providing authoritative judgment
and normative guidance within the context of an international system still largely
controlled by, and governed on the basis of, political strength.'** International law
and the International Court are, however, not the handmaidens of any political elite;
for Weeramantry, its political neutrality and its normative aspirations combine to
provide the foundations of a legal order suited to an emerging, greatly more inte-
grated, international society. Although Weeramantry’s views are still open to criticism
in this regard — in Falk’s opinion, largely because they are ultimately ineffective in
promoting substantive change'” — Weeramantry’s opinions are nevertheless signi-
ficant in affirming the important role jurists can and should play in continually striving
towards an international society based on legal rules even if, at present, he appears
something of a “voice in the wilderness”.

Of course, as an academic Weeramantry could make such statements without
fear of censure. As a judge, though, could he act with the same degree of latitude?
The conception of the judge is always that s/he acts “within the law”. As already
noted, Weeramantry resolutely denied judicial law-making yet, equally, his response
left significant space for judicial creativity. Nevertheless, in Legality of the Threat
or Use of Nuclear Weapons (1996), he continually asserted his conviction that he

9 Falk, n. 8, at 26.

20 Idem.

21 ICJ Rep. 1996, at 550.

122 Case concerning East Timor (Portugal v. Australia), ICJ Rep. 1995 220: “A matter for adjudica-
tion under the judicial function of the Court within its proper sphere of competence is not to be
considered extraneous to the Court’s concerns merely because political results may flow from it.
'3 Although not saying so directly, there is also the implication in Falk’s paper that Weeramantry
suffers from the utopianism captured by Koskenniemi in From Apology to Utopia (1989). As Falk
notes, he is “setting forth legalistic positions that are dismissed as pathetic fantasy by those entrusted
with the responsibilities of political leadership.” (see n. 8, at 32).
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was deciding the issue on the basis of lex lata'** recognition both of his judicial

role and the reality that greater weight would be given to an opinion that asserted
the law “as it now is”.'” However, both in substance and tone, Weeramantry’s
approach to positivist legal thought stretches the very nature of this paradigm. In
particular, although respectful of the essential constraints inherent within international
law and international adjudication and, respectively, the notions of sovereignty and
consent, Weeramantry has never been prepared to endorse understandings that
circumscribed his ability to develop the law. Mention has already been made of
Weeramantry’s approach to the question of consent in matters of jurisdiction in such
cases as Fisheries Jurisdiction Case (Spain v. Canada) (1998). On issues of sub-
stantive law, he was equally firm. He noted in Legality of the Threat or Use of
Nuclear Weapons (1996) that:

“The doctrine that the sovereign is free to do whatever statute does not expressly
prohibit is a long-exploded doctrine. Such extreme positivism in legal doctrine has
led humanity to some of its worst excesses. History has demonstrated that power,
unrestrained by principle, becomes power abused. Black-letter formulations have their
value, but by no stretch of the imagination can they represent the totality of the

law 29126

There is no disguising the gulf between positivism stricto sensu and Weer-
amantry’s understanding thereof. For Weeramantry, however, there is no contradiction.
In fact, one is reminded of Philip Allott’s comment that “[IJaw constrains or it is
a travesty to call it law. Law enters decisively into the willing of its subjects or it
is a travesty to call it law. Law transcends the power of the powerful and transforms
the situation of the weak or it is a travesty to call it law.”'”” Others have referred
to his approach as importing into “positive international law a strong set of naturalist
tendencies.”'”® There is no denying this is a source of tension yet for Weeramantry
this is not the traditional tension between the “is” and the “ought”, but between
international law as narrowly restrained by the confines of formalistic Western legal
thought, on the one hand, and his own understanding, not bound by such an artificial
enclosure, on the other.

12 ICJ Rep. 1996, at 440.

' ICJ Rep. 1996, at 439.

126 ICJ Rep. 1996, at 494. See also Request for an Examination of the Situation, ICJ Rep. 1995,
at 360, dissenting opinion: “Black-letter law and legal logic do not assist us when we reach a fork
in the road”.

127 Allott, P., Eunomia: A New Order for a New World (Oxford: Oxford University Press, 1990),
at xvii.

' Falk, n. 8, at 17. See also Weeramantry’s discussion of Hart’s minimum content of natural law
in Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, at 520-521. As Weeramantry
notes, “[h]ere is a recognized minimum accepted by positivistic jurisprudence which questions some
of the more literal assumptions of other schools.”
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2.4. A new model of reasoning?

Weeramantry’s understanding of international law is, therefore, clearly built
around a more universal approach to legal reasoning. For Weeramantry, this was
not an arbitrary choice of methodology, but one mandated by the very structure and
position of the International Court. As the principal judicial organ of the United
Nations, its Statute requires diversity of law in all its forms to be represented on
the Court.'” As Weeramantry, paraphrasing the relevant provision, noted in his
dissent in Case concerning Legality of Use of Force (Yugoslavia v. Belgium) Request
for the Indication of Provisional Measures (1999), “the International Court of Justice,
constituted as it is to embody the representation of the main forms of civilization
and of the principal legal systems of the world, is heir to the judicial traditions of
many civilizations.”"*

Where such diversity of membership is arguably most relevant, if not absolutely
vital, is when the International Court seeks to rely upon “general principles of law
recognised by civilised nations” as mandated under article 38.1(c) of its Statute.
Although it is perfectly possible for the Court to consider such notions in the abstract,
judges with some appreciation of how general principles are understood and applied
at the regional, national and/or local levels are surely a significant asset to the judicial
bench. Weeramantry has had much to say about the importance of a universal court
and, in particular, how this reference to general principles of law should provide a
significant indication to the International Court as to how it should approach and
interpret international law. As he has noted since leaving the Court,

“Since international law specifically includes ‘the general principles of law recognized
by civilized nations’ a heavy burden is thrown upon international lawyers and judges
to ascertain what these are and not to form their conclusions on a survey of only
part of the field. The great familiarity with other systems ... will facilitate a search
for those general principles — a search which is often only a partial search under
prevailing circumstances.”""'

Weeramantry clearly conceptualizes the role of the International Court broadly;
one senses that for him the judicial authority of the Court is not just derived from
the formal sources of the UN Charter and its Statute, but that, on a more fundamental
level, it is because the Court represents, and is at the apex of safeguarding, the “main
forms of civilization”. As he noted in his separate opinion in Case concerning
Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway) (1993), “[t]he International Court of Justice ... is under a particular

129" Article 9, Statute of the Court.

B ICJT Rep. 1999, at 198. Footnote removed. See also Case Concerning Gabéikovo-Nagymaros
Project (Hungary/Slovakia), ICJ Rep. 1997, at 109: “this Court constitutes a unique forum for the
reflection and the revitalization of those global legal traditions”.

Bl See Weeramantry, C., Universalising International Law (Leiden/Boston: Martinus Nijhoff
Publishers, 2004), at 30.
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obligation to search in all these traditions and legal systems for principles and
approaches that enrich the law it administers.”'* Moreover, he sought to affirm
not only the significance of the world’s principal legal systems in the jurisprudence
of the Court, but also to incorporate other normative frameworks, gleaned from, inter
alia, religious beliefs and customary practices developed throughout the ages, when-
ever relevant.'® He does this not for its own sake, but because international law
is, he argues, immensely strengthened thereby.'**

In his clearest defence of the use of material, i.e., his separate opinion in Case
Concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia) (1997), Weeramantry
very firmly sought to place his approach within mainstream international law. First,
as already noted, the inclusion of traditional wisdom is explicitly mandated by the
Statute of the Court itself.'*> Second, it is, Weeramantry believes, in accord with
traditional understandings of legal reasoning.'*® Third, it reflects the historic
approach of Grotius to the development of international law.'"” Fourth, the settle-
ment of present-day disputes undoubtedly benefits, he argues, from such wisdom.'*®*
Fifth, international law, more generally, profits from a richer and more complete
understanding of “all the insights available from the human experience.”'* Finally,
sixth, the very authority of the Court is jeopardized, he feels, if it fails to take this

2 ICJ Rep. 1993, at 273-4.

'3 On this basis, one suspects that Weeramantry might object to the more State-centric definition
of general principles to be found in the 1998 Statute of the International Criminal Court, “general
principles of law derived by the Court from national laws of legal systems of the world.” (article
21(1)(c), ICC Statute).

3 ICJ Rep. 1993, 278: “Such transcending qualities, as visualized by those systems, add new
dimensions to the equitable framework within which the equities of the law of the sea can evolve,
and add authority to this structure.” (emphases added).

35 ICJ Rep. 1997, at 109-110: “when the Statute of the Court described the sources of international
law as including the ‘general principles of law recognized by civilized nations’, it expressly opened
the door to the entry of such principles into modern international law.”

8 ICJ Rep. 1997, at 96: “In drawing into international law the benefits of the insights available
from other cultures, and in looking to the past for inspiration, international environmental law would
not be departing from the traditional methods of international law.”

Y7 Idem: “Rather than laying down a set of principles a priori for the new discipline of international
law, he sought them also a posteriori from the experience of the past, searching through the whole
range of cultures available to him for this purpose.”

8 ICJ Rep. 1997, at 97: “I see the Court as being charged with a duty to draw upon the wisdom
of the world’s several civilizations, where such a course can enrich its insights into the matter before
it.”

19 ICJ Rep. 1997, at 119. Weeramantry relied in part on Sir Robert Jennings, a one-time president
of the Court who, writing extra-judicially, argued that “[i]t seems to the writer ... that at the present
juncture in the development of the international legal system it may be more important to stress
the imperative need to develop international law to comprehend within itself the rich diversity of
cultures, civilizations and legal traditions.” (R. Jennings, “Universal international law in a multi-
cultural world’ in TMC Asser Institute (ed.), International Law and the Grotian Heritage, 1985).
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opportunity to utilize a broader range of sources.* This last point is all the more
pertinent, for Weeramantry, in the light of the universal nature of the International
Court and the civilizations which its Statute so clearly states it must reflect.

The sheer diversity of traditional practices, philosophical thought, and religious
teachings upon which Weeramantry relies are beyond brief description. In Case
Concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia) (1997), for instance,
Weeramantry highlights various examples of traditional irrigational practices including
in his native Sri Lanka, China, Iran, and sub-Saharan Africa, all of which he believed
reconciled environmental and development considerations so effectively that they
“carry a message to our age”.'*! He then, in the same opinion, undertook a more
general survey of the spiritual and philosophical teachings to have shown respect
for the environment over the centuries. This included consideration of the belief
systems of Native Americans, Africans, Pacific Islanders, Aborigines, and ancient
Indians, as well as the teachings of Islam and the romanticism of European literature.
In the same case, he also manages to incorporate references to The Mahavamsa (the
ancient chronicle of Sri Lanka), Milton’s Paradise Regained, and the writings of
Arthur C. Clarke!

The key to appreciating why Weeramantry so widely conceptualizes legal reason-
ing is to be found in his understanding of the relationship between society and law.
He notes: “[t]he ingrained values of any civilization are the source from which its
legal concepts derive, and the ultimate yardstick and touchstone of their validity”.'*?
In his earlier opinion in Legality of the Threat or Use of Nuclear Weapons (1996),
he had made a very similar point when discussing the necessity of understanding
the cultural context of the rules that regulate warfare:

“It greatly strengthens the concept of humanitarian laws of war to note that this is
not a recent invention ... it is deep-rooted in many cultures — Hindu, Buddhist,
Chinese, Christian, Islamic and traditional African ... The multicultural traditions
that exist on this important matter cannot be ignored in the Court’s consideration
of this question, for to do so would be to deprive its conclusions of that plenitude
of universal authority which is available to give it added strength — the strength
resulting from the depth of the tradition’s historical roots and the width of its geo-
graphical spread.”'®?

At a certain level of abstraction, Weeramantry’s approach is difficult to criticize.
The finding and endorsing of universal values as gleaned from cultures throughout
the ages and from around the globe to “strengthen” international law are commend-
able. However, his approach is not without its flaws. Three principal criticisms may
be levelled. First, although Weeramantry’s universalism clearly does not seek to

140" ICJ Rep. 1997, at 97: “The Court cannot afford to be monocultural, especially where it is entering
newly developing areas of law.”

1 ICJ Rep. 1997, at 98.

2 ICJ Rep. 1997, at 108.

3 ICJ Rep. 1996, at 478.
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homogenize the cultures upon which he relies — there is a clear sense of respect and
deference in his use of such practices and principles — his understanding of
universalism and his rather random selection of historical and religious examples
runs the risk of over-simplifying what are inevitably much more complex historical
episodes and belief-structures. Related to this, secondly, is his belief that civilizations
share certain common and inherently positive values. Not only is this, it is argued,
not necessarily correct; it ignores very real cultural differences between societies.'**
Thirdly, it is unclear what role Weeramantry is giving to this wisdom within his legal
reasoning process. Although he expressly relies on the notion of general principles
of law as permitted under article 38.1(c) of the Court’s Statute to incorporate such
teachings, he is careful not to establish a current substantive obligation solely on
the basis of historical wisdom. Nevertheless, not only is the line between past
experience and present law somewhat confused;'*’ what is also unclear is the
jurisprudential weight that Weeramantry gives to such material in his reasoning.'*
As he notes, “[t]his is a legitimate source for the enrichment of international law,
which source is perhaps not used to the extent which its importance warrants”.'"’
The difficulty, however, is that what “enrichment” actually means is an inherently
open and ambiguous concept. Where are the limits of, and what is permissible in
the use of, such material? While Weeramantry himself has a clear understanding
of how to extract such evidence from history,'*® this is inevitably a somewhat sub-
jective process.

3. CONCLUSION

How, then, might one evaluate Weeramantry’s time as a judge on the bench of
the International Court? It is surely impossible to measure a judicial career by
reference to managerial notions such as success and effectiveness. Even with his
very long list of dissenting opinions, it would be ridiculous to conclude that Weer-

4 Falk, n. 8, at 21: “In its more moderate formulation, a pluralist view of civilizational identity
argues that there are notable divergencies on matters of values and beliefs, as well as with respect
to historical experience, that subverts, or at the very least, qualifies claims of a universal normative
order.”

S In Case Concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia) (1997), he goes on to
discuss “living law” — “compliance with which is so axiomatic that it is taken for granted, is not
deprived of the character of law by the extraneous test and standard of reduction to writing.” (/CJ
Rep. 1997, at 109). As living law can be incorporated into international law as a “general principle
of law”, one might criticize Weeramantry for, arguably, opening up this Pandora’s Box even further.”
146 ICJ Rep. 1997, at 103: “The task of the law is to convert such wisdom into practical terms.”
T ICJ Rep. 1997, at 96.

8 Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996 439: “It requires the Court
to scrutinize every available source of international law, quarrying deep, if necessary, into its very
bedrock. Seams of untold strength and richness lie therein, waiting to be quarried. Do these sources
contain principles mightier than might alone, wherewith to govern the mightiest weapon of destruc-
tion yet devised?” Emphasis added.
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amantry was unsuccessful as a judge. Nevertheless, if one were to ask whether
Weeramantry achieved what he himself set out to achieve (as he said in his own
words, “some suggestions which, though I am in a minority, may still, I hope, be
of some utility”'*), one would be forced to concede that, at the present time, the
majority of his views have failed to permeate the jurisprudence of Court as a
whole.' The bench remains distinctly traditionalist both in terms of its outlook
and its legal reasoning; critics would suggest that it was Weeramantry himself who
was out of step: out of step with the political realities of the international judicial
function. His writings may be less a heroic undertaking and more a misconceived
endeavour.

Nevertheless, even if one was minded to agree with this point of view, it would
be wrong to marginalize or malign Weeramantry’s contribution as simply the work
of a legal maverick. Moreover, if one were obliged to classify his contribution both
to international law and the International Court, one might say it was three-fold: first,
he left the Court with a legacy of stimulating, challenging, and highly reasoned
separate and dissenting opinions on a diverse range of topics. Second, the Court would
be neglectful if it were to ignore his consistent and vocal reminder that it should
always adjudicate with fairness, without fear or favour, and in support of the rule
of law. Third, his emphasis on the universal nature of the Court, moving away from
the “cultural and disciplinary boundaries which have traditionally hemmed in the
discipline of international law”"' towards a jurisprudence that embraces the diver-
sity of cultures from which it could derive insight and clarification (although seeming-
ly more subjective in approach than many current methodologies) is surely worth
the Court considering afresh,™ as it seeks continually to ensure its authoritative
voice in global affairs.

Ultimately, however, it is probably best if I leave the final word to Weeramantry
himself; yet, in an effort to particularize the comment and to relate it more closely
to his time on the bench, I have replaced the term “court” with “judge”.

“The judicial function by its very nature involves a choice among competing prin-
ciples all of which in one way or another have relevance to the matter in hand. What
principles a [judge] adopts from the range of choice available is determined by a
weighing of considerations such as those of relevance, immediacy to the problem,
practical value in the particular circumstances, and the degree of authority of the
principle. These are matters in which a [judge’s] experience and sense of judgment

14" See text accompanying n. 36.

130 Although his view as to the binding nature of provisional measures has been accepted more
widely by the Court (see n. 71) and his belief expressed in Case concerning East Timor (Portugal
v. Australia) (1995) that a State could be held in explicit violation of self-determination was
confirmed in Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(2004). In neither case, of course, did the Court quote from Weeramantry.

51 Case Concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia), ICJ Rep. 1997, 119.
132 ICJ Rep. 1997, at 96: “It would be a pity indeed if [such wisdom] were left untapped merely
because of attitudes of formalism which see such approaches as not being entirely de rigueur.”
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will provide [him] with guidance. In such situations, an important additional guide
would be, within the limits of choice available in law, the [judge’s] sense of justice,
fairness and equity.”'

ANNEX
(i) Separate and dissenting opinions

Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal), ICJ Rep.
1991, at 130-174, dissenting opinion

Case concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom)
Request for the Indication of Provisional Measures, ICJ Rep. 1992, at 50-71, dissenting opinion
Case concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of
America) Request for the Indication of Provisional Measures, ICJ Rep. 1992, at 160-181,
dissenting opinion

Case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway), ICJ Rep. 1993, at 211-279, separate opinion

Case concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)) Further
Requests for the Indication of Provisional Measures, ICJ Rep. 1993, at 370-389, separate
opinion

Case concerning East Timor (Portugal v. Australia), ICJ Rep. 1995, at 139-223, dissenting
opinion

Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s
Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, ICJ Rep.
1995, at 317-362, dissenting opinion

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, ICJ
Rep. 1996, at 101-171, dissenting opinion

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Rep. 1996, at 429-
555, dissenting opinion

133 Case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway), ICJ Rep. 1993, at 250.
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Case concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia) Preliminary Objections, ICJ Rep. 1996,
at 640-655, separate opinion

Case Concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia), ICJ Rep. 1997, at 88-119,
separate opinion

Case concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia) Counter-Claims, ICJ Rep. 1997, at 287-
297, dissenting opinion

Case concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria) Preliminary Objections, ICJ Rep. 1998, at 362-376, dissenting opinion

Fisheries Jurisdiction Case (Spain v. Canada) Jurisdiction of the Court, ICJ Rep. 1998, at
496-515, dissenting opinion

Request for Interpretation of the Judgment of 11 June 1998 in the Case concerning the Land
and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria) Preliminary
Objections (Nigeria v. Cameroon), ICJ Rep. 1999, at 42-48, dissenting opinion

Difference relating to Immunity from Legal Process of a Special Rapporteur of the Commission
on Human Rights, Advisory Opinion, ICJ Rep. 1999, at 92-98, separate opinion

Case concerning Legality of Use of Force (Yugoslavia v. Belgium) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 181-204, dissenting opinion

Case concerning Legality of Use of Force (Yugoslavia v. Canada) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 315, dissenting opinion

Case concerning Legality of Use of Force (Yugoslavia v. Netherlands) Request for the Indica-
tion of Provisional Measures, ICJ Rep. 1999, at 599, dissenting opinion

Case concerning Legality of Use of Force (Yugoslavia v. Portugal) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 713, dissenting opinion

Case concerning Kasikili/Sedudu Island (Botswana/Namibia), ICJ Rep. 1999, at 1153-1195,
dissenting opinion

Case concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)
Application by the Philippines for Permission to Intervene, ICJ Rep. 2001, at 630-651, separate
opinion (as judge ad hoc)
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(ii) Declarations

Case concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria) Request for the Indication of Provisional Measures, ICJ Rep. 1996, at 31, joint
declaration of Judges Weeramantry, Shi and Vereshchetin

Case concerning Legality of Use of Force (Yugoslavia v. France) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 376, declaration

Case concerning Legality of Use of Force (Yugoslavia v. Germany) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 435, declaration

Case concerning Legality of Use of Force (Yugoslavia v. Italy) Request for the Indication
of Provisional Measures, ICJ Rep. 1999, at 495, declaration

Case concerning Legality of Use of Force (Yugoslavia v. United Kingdom) Request for the
Indication of Provisional Measures, ICJ Rep. 1999, at 842, declaration



IMPLEMENTING GLOBAL ENVIRONMENTAL STANDARDS:
IS THE NON-STATE SECTOR A RELUCTANT CONVERT OR
AN EAGER DEVOTEE?

Palitha T.B. Kohona’

1. BACKGROUND

The international community has over a period of time been developing standards
to deal with a range of environmental issues, some global and some regional' The
setting of contemporary international environmental norms received a major boost
with the United Nations Conference on the Human Environment (Stockholm 1972).2
The Stockholm Declaration contributed to clarifying a number of principles which
may subsequently have acquired customary international law status. The process of
developing global environmental standards gathered further momentum with the Rio
Summit which resulted in the Rio Declaration,’ and with the Johannesburg World
Summit on Sustainable Development.* In parallel with (and sometimes ahead of)
the development of global standards, countries have been both adopting a wide array
of environment-related domestic policies and enacting legislation. The environment
is no longer an issue that concerns only focused pressure groups and other non-
mainstream entities seeking to achieve their narrowly defined goals through speci-
fically defined actions, in particular in the developed countries.” It is a concern for
most individuals, civil society and to corporations, to varying extents, and is a

" LL.B (Sri Lanka); LL.M (Australian National University); Ph.D (Cambridge, UK); Chief, Treaty
Section, Office of Legal Affairs, United Nations. The views expressed in this paper are the author’s
own unless otherwise indicated.

! See, Guruswami, L.D., Palmer, G.W.R., Weston, B.H., and Carlson, J.C., International Environ-
mental Law and World Order (Westgroup, 1999).

* Stockholm Declaration, hitp://www.unep.org/DPDL/Law/PDF/Stockholm_Declaration.pdf; See
also Brown Weiss, E, “Our rights and obligations to future generations for the environment”, 84
AJIL (1990) 198.

* United Nations publication, Sales No. E.73.1L.A.14 and corrigendum.

* A/CONF.151/26 (Vol. I); http://www.un.org/documents/ga/conf151/aconf15126-1annex 1.htm
> Kohona, P.T.B., “The role of non state entities in the making of international norms and their
implementation”, IJWI (September 2001).
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mainstream political issue in most developed countries.® “The environment” is also
defined in a wider sense. While public pressure ensures that the environment continues
to occupy the political centre stage in developed countries, developing countries are
also beginning to pay greater attention to it for a range of reasons.

The ascendancy of the environment to the centre of the political stage has much
to do with the growing acknowledgement of the impact of human activity on the
environment and, in turn, its increasing effect on the lives, health, and wellbeing
of individuals and communities, and of the business activities of corporations.” The
environment and any changes to it have an impact on humans, animals, plants, and
people’s livelihoods in ways that are only now beginning to be better appreciated.
In recognising some of the negative consequences of human activity on the environ-
ment, states have concluded a large number of multilateral agreements incorporating
a complex range of global standards to address a variety of environment-related issues.
Over 250 of these agreements, both regional and global,® have been concluded, of
which more than fifty-five are deposited with the Secretary General of the United
Nations.” Many non-binding international instruments have also been concluded."
Some elements in these non-binding instruments may have achieved customary
international law status.'' Ensuring compliance with these global standards'? —

® In a major policy statement in September 2004, Prime Minister Blair said that he would make
global warming a centrepiece of the UK’s presidency of the G8 group of industrialised nations next
year (2005), in his speech to the Prince of Wales’s Business and the Environment charity, “Blair
urges world to act over global warming”, Financial Times, Internet Version at FT.com (23 September
2004).

7 “Climate change in the Arctic is a reality now”, Dr. R. Corell, Head, Arctic Climate Impact
Assessment Group, as reported in The Economist (13 November 2004), at 87.

¥ Among the key global agreements are: Convention on Biological Diversity, 1992, 1760 UNTS
79; United Nations Framework Convention on Climate Change, 1992, 1771 UNTS 107; Kyoto
Protocol to the United Nations Framework Convention on Climate Change, 1997, Depositary
Notification C.N.101.2004.TREATIES-1 of 11 February 2004; Convention on the Transboundary
Effects of Industrial Accidents, 1992, 2105 UNTS 457; Stockholm Convention on Persistent Organic
Pollutants, 2001, Depositary Notification C.N.531.2001.TREATIES-96 of 19 June 2001; Vienna
Convention for the Protection of the Ozone Layer, 1985, 1513 UNTS 293; Montreal Protocol on
Substances that Deplete the Ozone Layer, 1987, 1522 UNTS 3; United Nations Convention to Combat
Desertification in those Countries Experiencing Serious Drought and/or Desertification, Particularly
in Africa, 1994, 1954 UNTS 3 (all texts are also available on untreaty.un.org).

> See Multilateral Treaties Deposited with the Secretary-General, U.N Doc. ST/LEG/SER.E...;
Also available at http//untreaty.un.org.

' The most prominent among these would be the Stockholm Declaration,
http://www.unep.org/DPDL/Law/PDF/Stockholm_Declaration.pdf; Rio Declaration of the United
Nations Conference on Environment and Development, A/CONF.151/26 (Vol. I),
http://www.un.org/documents/ga/conf151/aconf15126-1annex 1.htm.

1" See, Lachs, M. “The general development and trends of international law in our time”, 169 Recueil
des Cours (1980-1V) at 175 et seq.

2 Among the principles that were developed include the following: “The environment is the
Common Concern of Humankind”, “Intergenerational Equity”, “The Precautionary Principle”, “Good-
Neighbourliness”, “Common but Differentiated Responsibility”, “The polluter pays principle”, “The
Principle of Cooperation in Scientific Research, Systematic Observations, and Assistance”. Whether
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not only by states, but in the modern context, also by non-state entities — has been
a major issue.

Historically, governments and international organizations were required to play
the dominant role in the implementation of internationally agreed norms." Over
time there was a gradual realization that other actors needed to be engaged in this
exercise and other options explored, not only because of the political and financial
limitations that had begun to constrain the actions of governments and international
organizations, but also because of the realization of the significant position in society
occupied by these other entities. Resources were also needed to be sourced from
elsewhere. Accordingly, considerable effort has been expended in recent times in
encouraging non-governmental entities to become more closely engaged in giving
effect to internationally agreed environmental standards. For many non-state entities,
in particular for those in the private sector, this was a novel experience and, for some,
one that seemed to conflict with their normal core activities. NGOs have, for some
time, been raising their profile in contributing to the implementation of global environ-
mental norms. As Kofi Annan, Secretary General of the United Nations, has observed,

We live in an era in which international affairs are no longer dominated by States
as the sole actors. The participants include non-governmental organisations, national
parliaments, private companies, the mass media, universities, intellectuals, artists,
and every woman and every man who considers him or herself to be part of the great
human family."

As the enthusiasm for giving effect to global environmental norms has grown,
an increasing number of private sector corporations have entered the environmental
arena. The United Nations has heartily encouraged this tendency. The Global Compact
targeted at the private sector and developed under the leadership of the UN Secretary
General, states in Principle Eight that “[they] should undertake initiatives to promote

greater environmental responsibility”."

2. INTERNATIONAL ORGANIZATIONS

Treaty provisions are essentially directed at state parties; environmental treaties
are no exception. However, many environmental treaties by their very nature have
an impact on the lives of individuals and the business activities of corporations, thus
requiring states to adopted detailed domestic legal and policy measures to give effect

some or all of these have attained customary international law status continues to be debated.

'3 International law recognizes that only states and international organizations could be parties to
treaties.

" “Introduction”, United Nations Directory of Non Governmental Organisations Associated with
the Department of Public Information (1997-1998); also see Kohona, n. 6.

5 www.unglobalcompact.org.
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to their treaty obligations.'® While compliance by states with their treaty obligations
in treaties that have entered into force is obligatory, and many states readily give
effect to their treaty obligations, others may require assistance in this respect.'” It
is usual for environmental treaties to contain provisions requiring assistance to be
provided to those states that need assistance with the implementation of their obliga-
tions.'® Developing countries are usually the beneficiaries of such provisions.

While bilateral assistance has been important, intergovernmental organizations
have, historically, played an important role in providing financial and technical
assistance to developing countries for the latter to comply with their treaty-based
obligations. This has also been true of environmental treaties. Since international
organizations have always depended on the goodwill of donor governments, their
policy approaches have largely been a reflection of the priorities of such governments.
Donor governments, under constant pressure from their own constituencies, particular-
ly from the environmental lobby groups, have assiduously sought to influence policy
formulation by international organizations with a view to having their own environ-
mental and social concerns (perhaps, even, economic concerns) reflected in the
policies. It could be said that donor governments, while in the process of implement-
ing their own obligations under multilateral treaties, have also sought to influence
developing countries’ environmental and development policies through the mechanism
of bilateral aid and multilateral donor agencies.'” For example, it is today almost
impossible for multilateral lending organizations, which themselves are not party
to the multilateral environmental agreements, to fund projects in a developing country
without ensuring the execution of an environmental impact assessment.

The policies of international organizations have undergone considerable change
over the years; efforts to exert influence on private sector corporations and particularly
on financial institutions, have become a part of their strategy. It is also noted that
the policy framework set by certain intergovernmental organizations, in particular
by the World Bank (Bank) and the International Monetary Fund (IMF), has played
an important role in influencing decision making by private sector corporations,
especially in the areas of the environment and social policy.

Although the Bank is not a party to the multilateral environmental agreements,”
the extent to which multilateral environmental norms have begun to influence the

16 Kohona, P.T.B., “The international rule of law and the role of the United Nations”, 36 The
International Lawyer (Winter 2002) 1131, at 1133.

7" See Art. 26, Vienna Convention on the Law of Treaties, untreaty.un.org; also see the offer of
assistance made by the UN Secretary-General in his letter to heads of state and government inviting
them to the Millennium Summit Treaty Event, DPI/2130.

8 See for example, Art. 11, Kyoto Protocol to the United Nations Framework Convention on Climate
Change, (Kyoto Protocol) untreaty.un.org. Art. 11 requires developed country parties and other
developed parties included in Annex II to the Convention to provide new and additional resources
and assist with the transfer of technology to developing countries.

' NGOs also play a prominent role in influencing the policies of multilateral donor agencies.
2" Art. 13(8) of the Kyoto Protocol makes provision for the United Nations, its specialized agencies
and the International Atomic Energy Agency to be represented at sessions of the Conference of
Parties.



Implementing Global Environmental Standards 73

Bank is illustrated by the way global environmental standards and their implementa-
tion have become part of its policy framework.”! While these standards may not
be linked directly to any specific multilateral agreement, they seek to reflect the thrust
of these agreements and affect the environment of recipient countries in a positive
manner.” The Bank has established an environmental department and a five-year
strategy on “Environment, Growth and Development”. Consistent with its policy,”
it will determine whether an environmental impact assessment (EIA) is necessary
when disbursing financial assistance.?* The criteria developed by the Bank and its
affiliates provide a valuable yardstick for assessing the activities of private sector
corporations. It is noted that the Bank, which allocated $200 Million for energy
efficiency and renewable energy projects, has agreed to increase this amount annually
(the annual target is 20 per cent) over the next five years.” Although it did not
agree with the recommendation in the Extractive Industries Review that it cease
funding oil, gas and mining projects,”® past experience suggests that, in the future,
it is likely further to tighten its environmental and social policy approaches, as these
affect extractive industries.”” In turn, given the influence of the Bank in arranging
project financing in developing countries, there will be a flow-on effect on private
sector institutions that provide financing in these areas. The International Finance
Corporation (IFC), which finances development projects and is the private sector

2! Member states of the Bank who are party to these environmental agreements and NGOs have
been largely responsible for this development.

It may even be time to consider encouraging intergovernmental lending institutions to become
directly active in the multilateral environmental agreements through an appropriate mechanism
although at the time that these agreements were negotiated only the European Community was
considered as a prospective member. These lending institutions play a critical role in the realization
of the goals of these multilateral environmental agreements; active participation in their governing
fora may result in a more effective cross fertilization of policies and approaches. In addition, such
an innovation might lead to a greater consistency between policies and approaches of intergovern-
mental financial institutions, on the one hand, and the goals sought to be achieved by these multi-
lateral environmental agreements, on the other.

» See generally, Making Sustainable Commitments: An Environment Strategy for the World Bank,
2001, at
http:ht//Inweb18.worldbank.org/ESSD/envext.nsf/41ByDocName/EnvironmentStrategy Strategy A
tAGlance.

* While the multilateral environmental agreements do not contain detailed provisions on best
environmental practices, the Bank’s approach has been influenced by the practices of those states
parties to these agreements who are also members of the Bank.

% Bank to Go On Financing Coal and Oil Projects, New York Times, 4 August 2004 (Internet
edition). A review of the Bank’s role in mining, oil and gas industries headed by Emil Salim (Striking
a Better Balance — The World Bank Group and Extractive Industries: The final Report of the
Extractive Industries Review, 4 June 2004) had recommended that the Bank cease funding those
industries by 2008; See comment in, 11 (114) IPS UN Journal (23 June 2004), at 1.

* The Bank’s position was largely strengthened by the support it received from developing countries.
77 While, not directly stated, the Bank’s policies with regard to renewable energy would contribute
considerably towards realizing the goals of the Kyoto Protocol, untreaty.un.org.
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lending arm of the World Bank Group,” developed the Equator Principles in 2003;
these are applicable to certain categories of project financing.”” The Equator Prin-
ciples have inevitably been influenced by Bank policies on environmental and social
issues. Several major public and private sector institutions take their cues on social
and environmental standards from the IFC.*® The credit group of the Organisation
for Economic Cooperation and Development has been moving closer to the IFC’s
guidelines.’"

The Global Environmental Facility (GEF), constituted by the World Bank, the
United Nations Environmental Programme (UNEP), and the United Nations Develop-
ment Programme (UNDP), is another major facility providing multilaterally sourced
funding for the realization of global environmental standards consistent with the
objectives of a number of multilateral environmental treaties. Originally conceived
as a mechanism for giving effect to the Montreal Protocol to the Vienna Convention
on the Protection of the Ozone Layer,” the GEF has 172 State partners and has,
so far, disbursed $4.5 billion for various environment-related projects in developing
countries. The GEF has been designated the financial mechanism for biodiversity,
climate change, and persistent organic pollutants. It also supports projects for com-
bating desertification, and the protection of international waters and the ozone layer.

The United Nations Development Programme (UNDP), the main development
funding programme of the United Nations, provides resources for environmentally
friendly development.” It insists on EIAs when disbursing certain categories of
development assistance. UNDP policies also tend to influence its private sector
collaborators. The UNDP also plays a significant role in providing training and
capacity building.

The United Nations Environment Programme (UNEP), which has the primary
responsibility for global environmental policy formulation, also plays a valuable role
in facilitating the implementation of global environmental norms. It also focuses on
training and capacity building. UNEP arranges technical assistance to developing
countries, yet the funding for such assistance comes primarily from bilateral or
multilateral donors.* The UNEP, which has suffered in the past due to the suspicions
harboured by donor countries with regard to its ability to be effective, still has much
potential to realize.

% The IFC has provided $16.8 billion for project financing since 2003.

* See below for further details on the application of the Equator Principles.

%0 See for a critical review, Balls, A., “World Bank ‘weakening’ social safeguards”, Financial Times,
3 September 2004 (Internet version).

' 11 IPS UN Journal (No. 154, 19 August 2004), at 1.

32 See untreaty.un.org.

¥ www.undp.org.

¥ Walde, T.W., “The role of selected international agencies in the formation of international energy
law and policy towards sustainable development”, in Bradbrook, J. and Ottinger, R. (eds.), Energy
Law and Sustainable Development, IUCN Policy and Law Paper, No. 47(2003), 171 at 190.



Implementing Global Environmental Standards 75

Increasingly, bilateral aid donors are also insisting on environmental conditions,
in particular EIAs, when providing project aid. Donors are themselves driven by the
demands of domestic lobby groups.

3. POLICY FRAMEWORK FOR PRIVATE SECTOR CORPORATIONS

In addition to the direct initiatives undertaken by governments and intergovern-
mental organizations themselves, mechanisms are continuing to be developed to enable
effective private sector participation in the implementation of the growing web of
international rules on the environment. Considerable effort is now being made by
governments through legislation and policy formulation, by intergovernmental
agencies, and by NGOs to encourage private sector entities to play a proximate role
in advancing environmental and social goals expressed in multilateral environmental
and other agreements. For example, the Convention Biological Diversity® contains
detailed provisions on in sifu and ex situ conservation. As will be seen later, these
provisions are influencing not only legislative action by national governments but
also the activities of private sector corporations.

The European Union (EU) and many of its member States party to a range of
multilateral environmental agreements have been at the forefront of some of these
initiatives. Each member state of the European Union listed in Annex B to the Kyoto
Protocol is required to limit its emissions of the listed greenhouse gasses to the level
specified.*® Article 6 of the Kyoto Protocol establishes the framework for emissions
trading among Annex I parties to the United Nations Framework Convention on
Climate Change; this not only enables Annex I parties to seek the assistance of each
other through trading in realizing the emissions targets specified in the Protocol but
also facilitates the development of a trading mechanism that could benefit private
sector entities.”” With the threat of climate change looming®® and with a view to
complying with the requirements of the Kyoto Protocol, the EU has taken the initiat-
ive to make emissions trading a reality® with the enactment of the European
Emissions Allowance Trading Directive, 2003.*’ In a constructive effort to comply
with the obligations under the Kyoto Protocol by the European Community and its
member States, the EU has agreed on an emissions trading framework which com-

» Untreaty.un.org.

% See Annex B to the Kyoto Protocol, untreaty.un.org.

7 Tt is likely that many private sector entities will seek to benefit from this facility in the future,
both as sellers as well as buyers of emissions credits.

¥ After the US, which emits 20.6 per cent of the world’s greenhouse gases, China is the world’s
second biggest, accounting for 14.8 per cent of greenhouse gas emissions in 2000, according to
a Pew Centre report. This compares with 14 per cent for the European Union and 4 per cent for
Japan. India made up 5.5 per cent and Brazil 2.5 per cent.

¥ The European Community has competency for environmental matters.

0 www.field.org.uk.
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menced in January 2005.*' Over 10,000 companies, including power generators,
glass makers, steel producers, and cement manufacturers, will be covered by this
directive. It is estimated that the carbon market within the European Community will
be worth $1.5 billion when the trading framework becomes fully operational; com-
panies would be able to factor in carbon trading on their balance sheets. The EU
established a deadline for its Member States for completing their emissions reductions
plans (31 March 2004). It is currently considering legal action in the European Court
of Justice against those members who missed this deadline.”> In a major policy
statement, Prime Minister Blair said that he wanted to use the UK’s presidency of
the European Union in 2005 to push for the inclusion of the aviation industry within
the EU’s emissions trading scheme. Emissions from aircraft could represent a quarter
of the UK’s total contribution to global warming by 2030.* The emissions trading
framework would create obligations for both government and private sector entities.

The precedent set by the EU is likely to have a significant effect on its trading
partners. Already Norway, Switzerland, Canada, and Japan have had formal dis-
cussions about linking to the EU system and thus creating the prospect of a hugely
expanded carbon market. Some individual countries are implementing emissions
trading already, e.g., the United Kingdom and Denmark. In the USA, despite the
lack of enthusiasm in Washington, Chicago has established an emissions trading
mechanism — the Chicago Climate Exchange (CCX). The CCX currently involves
a number of major North American companies such as Dupont, BP, and the Ford
Motor Company, as well as the cities of Chicago and Mexico City. The European
Climate Exchange, formed in response to the regulatory framework established by
the EU, brings together the CCX and London’s International Petroleum Exchange.
This will offer European companies a facility through which to trade emissions
credits.*

The EU, consistent with the goal under the Kyoto Protocol of reducing carbon
emissions, has also established a self-imposed target of producing 22 per cent of

I The EU, as a group, ratified the Kyoto Protocol to the United Nations Framework Convention
on Climate Change, 1997 on 31 May, 2002; The Russian Federation ratified it on 18 November
2004, triggering the treaty requirements for its entry into force.

42 The EC scheme is not without its critics. Some academics doubt whether such a well-functioning
market will be the result of the Commission’s endeavours. Professor Steve Rayner at Oxford’s Said
Business School and a member of the UK’s royal commission on environmental pollution says:
“Will there ever really be an efficient global carbon market? I seriously doubt it. The UK trading
pilot scheme was a £275m boondoggle that attracted only a handful of meaningful participants,
and even then resulted in almost no trading. International carbon trading is unlikely to develop into
anything more than a much needed cover to allow for necessary subsidies and capital transfers
necessary to decarbonise the energy systems of less technologically advanced countries.” Financial
Times, Internet Version at FT.com (22 October 2004).

4 “Blair urges world to act over global warming”, Financial Times, Internet Version at FT.com
(23 September 2004).

“ The Economist, 11 to 17 September 2004, at 69.
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energy requirements from renewable sources by 2010.** Considerable incentives
are being provided for the private sector to benefit from this initiative, which would
include solar power, and wind and geothermal energy.

In addition to requiring certain companies to comply with the established
emissions reduction goals within the EU, it has also taken measures to facilitate
compliance with these goals by EU-based companies in their activities in developing
countries. Article 12 of the Kyoto Protocol established the clean development mechan-
ism enabling States listed under Annex 1 to the United Nations Framework Conven-
tion on Climate Change to undertake initiatives consistent with the objective of the
Convention in non-Annex 1 countries. Those initiatives in developing countries
meeting the criteria established under this article could be set off against the emissions
reduction commitments established under Annex B of the Kyoto Protocol. A scheme
has been launched for financially assisting EU companies to undertake in developing
countries projects consistent with the clean development mechanism. Currently, an
initiative has been launched by a number of developing rain-forest countries to have
the Kyoto Protocol supplemented by an optional protocol that would enable them
to participate in the carbon trading mechanism established under Article 6 of the
protocol using their rain forests to acquire carbon credits.*

Many European countries have also adopted individual measures to encourage
private-sector enterprises to comply with global environmental standards. The Nether-
lands, for example, provides tax depreciation opportunities, tax deductions, and
subsidized loans for green projects.”’

Although not required by the Kyoto Protocol, some developing countries have
also begun to establish the framework for private sector enterprises to comply with
global environmental standards, either through the adoption of appropriate policy
guidelines or through actual financial and technical support. While still maintaining
their negotiating position that those who have caused damage to the environment
by following a harmful approach to development since the beginning of the industrial
revolution, namely, the developed countries, must bear the main cost of reversing
the damage, developing countries have begun to play a part in addressing the key
issue of climate change. Many of the multilateral environmental agreements encourage
developing countries also to contribute to the processes of addressing environmental
problems, but subject to the principle of common and differentiated responsibilities.**
In addition, the attitudes of developing countries may have been influenced by pure
necessity, given that a cleaner environment is more desirable than a polluted one.
Increasing prosperity in some developing countries has made them more conscious
of the benefits of a cleaner environment. The growing call by developed countries

# Although it is now estimated that the EU will achieve only about 18 per cent. See 11(96) IPS
UN Journal (27 May 2004), at 4.

* This initiative places particular emphasis on the emissions reduction effect of non-deforestation.
47 Moore, C. and Thle, J., Renewable Energy Policy Outside the United States, Renewable Energy
Project Issues Brief, No. 14 (Washington, DC, October 1999).

8 Art. 10, Kyoto Protocol is applicable to developing countries also. However, it specifically makes
obligations under it subject to the principle of common but differentiated responsibilities.
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that developing countries should also play a part in the processes of addressing
environmental damage and the increasing and often hidden barriers in developed
countries to products made through unacceptable environmental practices have also
had their effect. For example, China has committed itself to producing ten per cent
of its energy needs from renewable sources by 2010.* China has also adopted a
tough new fuel efficiency policy for motor cars. In India, the Federal Ministry for
Non-Conventional Energy Sources supports renewable energy projects through the
Indian Renewable Energy Agency.” Such initiatives are unlikely to be ignored by
the private sector in these countries. Brazil produces much of its electricity from
biomass using sugar cane which may become a major export item in a climate of
petroleum shortages. Cane is also used for the production of ethanol, which accounts
for approximately 40 per cent of the fuel consumed by cars and light trucks in Brazil.

The recent rapid increase in the price of fossil fuels,” the additional cost to
industry and the obvious security risks were undoubtedly the major (and welcome)
motivators for the EU and China.*

4. PRIVATE SECTOR RESPONSE

Against a background of the expanding network of multilateral environmental
norms and responding to both government policy and public pressure (and the
possibility of litigation-related costs), the approaches of major corporations in many
countries, particularly in industrialized countries, have begun to be influenced by
international environmental standards. Other factors, such as enlightened leadership,
the effect of hardening global and domestic standards, simple expediency, possible
adverse effects on profits, etc., have also affected this development. As Neilson from
Dow Chemicals has observed with regard to the issue of global warming, ‘We are
going to be in a carbon constrained world, and there’s going to be a cost for carbon
dioxide’.”® ‘Scenario planners at Royal Dutch/Shell think that gas may surpass oil
as the world’s most important energy source.’** One notes that this attitude is more
widespread in the European Union, Canada, and Japan than elsewhere due to a history

* 11 (60) IPS UN Journal (6 April 2004), at 3.

" Mendis, M., Financing Renewable Energy Projects: Constraints and Opportunities (Silver Spring,
MD: Alternative Energy Development, Inc., July 1998).

! Tricks, H. and Marsh, P., “Manufacturers face 40 per cent rise in energy bills”, Financial Times,
Internet Version at FT.com (17 August 2004).

52 “The rapid rise in global oil demand should lead the industrialised world to promote alternatives
to oil as well as energy conservation, the International Energy Agency said on Friday”, Morrison,
K. and Blas, J., IEA says world must turn away from oil, Financial Times, Internet version at FT.com
(11 March 2005).

3 Neilson, who directs Dow Chemical’s sustainable development efforts, quoted in The Economist
(10 April 2004), at 53.

> Demand for gas has expanded in recent years, thanks chiefly to its greenness — it burns far cleaner
than oil or coal, making it ideal for new power plants from California to China. The Economist
(28 August to 3 September 2004), at 53.
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of environmental consciousness at both the social and political levels. Both Japan
and the members of the European Union have been in the forefront of the environ-
ment debate as well as in participating in multilateral environmental agreements. In
particular, European Community directives and legislation in individual countries
have played a major role in influencing the attitudes of private sector corporations.*
In some instances, corporations have responded to public pressure and sought to
comply with global standards even in the absence of legislative rules. This is a
significant development since the decisions of major corporations have wide implica-
tions in the contemporary world, including on government policies and legislation.
In many countries government policy tends to follow corporate attitudes. The public
positions of corporations such as British Petroleum (which now prefers to describe
itself as Beyond Petroleum), IBM, Ford, Alcan, Alcoa, Dow Chemicals, Cargill, and
Dupont will no doubt influence governmental attitudes in due course.”® These cor-
porations, in addition to being major investors in their respective fields, generate
wealth and employment, and contribute to government revenues.

British Petroleum (BP) has developed an in-house cap and trade mechanism for
its various divisions.”” While this will encourage a corporate culture of emissions
consciousness, the experience that the company gains through the operation of this
mechanism will stand it in good stead when it becomes necessary for BP to engage
in carbon trading with other companies within the country and in the European Union
in general. BP achieved its goal of reducing its 1990 emissions levels by ten per cent
by 2010, eight years ahead of schedule. There was no additional cost. As Lord
Browne of BP observed in “Beyond Kyoto”,

Business has already found that it is possible to reduce emissions from its operations.
... Indeed, the company added around $650 million of shareholder value, because
the bulk of the reductions came from the elimination of leaks and waste. Other firms
— such as electricity generator Entergy, car manufacturer Toyota, and mining giant
Rio Tinto — are having similar experiences. The overwhelming message from these
experiments is that efficiency can both pay dividends and reduce emissions.*®

Insurers and re-insurers, consistent with concerns of those who negotiated the United
Nations Framework Convention on Climate Change and its Kyoto Protocol, have
begun to pay closer attention to the issue of climate change and a rise in sea levels.

5 “Regulation has spurred the creation of the ECX (European Climate Exchange). Next January,
the European Union will put into effect new rules designed to curb carbon-dioxide emissions, which
contribute to global warming. Major companies in the EU’s 25 member states will be allowed to
emit a specified amount. If they go over, they can buy credits from companies that have stayed
within their limits”, The Economist (11 September 2004), at 69.

% Dupont has reduced its emissions of Green House Gasses by 65 per cent compared with 1990
levels. “But multinationals like Dupont are convinced that carbon constraints are coming anyway
in America, and they want to make global preparations. Since they have operations inside Kyoto-land,
many are pursuing low carbon strategies at home,” The Economist (9 October 2004), at 58.

" The Economist (9 October 2004), at 59.

% Browne, J., “Beyond Kyoto”, Foreign Affairs (July/August 2004).
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Swiss Re, the reinsurance giant, has incorporated environmental risk into its under-
writing and provides risk specific insurance products. It also encourages banks to
place a higher value on those companies that are effective in their climate change
risk management. Swiss Re will go “carbon neutral” over the next ten years by cutting
emissions and investing in World Bank carbon sequestration projects.”® Axa, the
French insurer, argues that climate risk — which it has said would affect about 20
per cent of global gross domestic product — is more important than the interest rate
or foreign exchange risk.*

Citigroup which is the biggest project financier in the world has subscribed to
a comprehensive environmental policy initially promoted by environmental groups
to a large extent consistent with the United Nations Convention on Biological Divers-
ity. It has agreed that this environmental policy will cover project financing affecting
rain forests, indigenous areas, sensitive ecosystems, etc. It has even agreed to the
concept of no-go areas.

The largest mining company in the world, Rio Tinto, which has operations on
all continents except Antarctica, has formed partnerships with conservation groups
such as Birdlife International. Rio Tinto sees these partnerships as a means of meeting
on site the company’s biodiversity goals consistent with the provisions of the Conven-
tion on Biological Diversity.*'

Johnson & Johnson has become the largest corporate user of wind power in the
USA. Lafarge is reducing its emissions from its cement kilns by using innovative
fuels, such as sewage treatment sludge.*

According to an assessment by the Financial Times, five per cent of global
chemical sales are derived from bio-based sources today. This percentage is expected
to increase to 20 per cent by 2010. In the USA, 75 refineries produce 2.8 billion
gallons of ethanol. Bio-based fuels could provide 20 per cent of electricity in OECD
countries by 2020.

London is emerging as the carbon finance capital of the world. Climate Change
Capital, the first merchant bank dedicated to carbon issues, and the Carbon Trust,
an innovative public-private partnership that aims to boost clean energy, in part, by
funding promising technologies considered too risky for private financiers, are based
there.®

In a clear public manifestation of changed attitudes, Shell has developed mechan-
isms for openness and public participation, in particular of indigenous groups, in

% Walker, C., “Carbon renewables — the role of the financial industry”, 4 supplement to Environ-
mental Finance, December 2004 — January 2005.

% Financial Times, Internet Version at FT.com (16 September 2004).

o See Inbaraja, S., “Business and biodiversity — risk of ‘greenwash’”, 12 (219) IPS UN Journal,
at 4.

8 Financial Times, Internet Version at FT.com (16 September 2004).

% The Economist (9 October 2004), at 59.
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its controversial Camisea Project in Peru. It maintained a publicly accessible website
on developments relating to the project.®

Similarly, the Chad/Cameroon project involving ExxonMobil, Petronas and
Chevron, along with the 