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Series Editors’ Preface

Edinburgh Critical Studies in Renaissance Culture may, as a series
title, provoke some surprise. On the one hand, the choice of the word
‘culture’ (rather than, say, ‘literature’) suggests that writers in this series
subscribe to the now widespread assumption that the ‘literary’ is not
isolable, as a mode of signifying, from other signifying practices that
make up what we call ‘culture’. On the other hand, most of the criti-
cal work in English literary studies of the period 1500-1700 which
endorses this idea has rejected the older identification of the period
as ‘the Renaissance’, with its implicit homage to the myth of essential
and universal Man coming to stand (in all his sovereign individuality)
at the centre of a new world picture. In other words, the term ‘culture’
in the place of ‘literature’ leads us to expect the words ‘early modern’
in the place of ‘Renaissance’. Why, then, ‘Edinburgh Critical Studies in
Renaissance Culture’?

The answer to that question lies at the heart of what distinguishes this
critical series and defines its parameters. As Terence Cave has argued,
the term ‘early modern’, though admirably egalitarian in conception, has
had the unfortunate effect of essentialising the modern, that is, of posit-
ing ‘the advent of a once-and-for-all modernity’ which is the deictic ‘here
and now’ from which we look back.! The phrase ‘early modern’, that
is to say, forecloses the possibility of other modernities, other futures
that might have arisen, narrowing the scope of what we may learn from
the past by construing it as a narrative leading inevitably to Western
modernity, to ‘us’. Edinburgh Critical Studies in Renaissance Culture
aims rather to shift the emphasis from a story of progress — early modern
to modern — to a series of critical encounters and conversations with the
past, which may reveal to us some surprising alternatives buried within
texts familiarly construed as episodes on the way to certain identify-
ing features of our endlessly fascinating modernity. In keeping with one
aspect of the etymology of ‘Renaissance’ or ‘Rinascimento’ as ‘rebirth’,
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moreover, this series features books that explore and interpret anew ele-
ments of the critical encounter between writers of the period 1500-1700
and texts of Greco-Roman literature, rhetoric, politics, law, oeconomics,
eros and friendship.

The term ‘culture’, then, indicates a licence to study and scrutinise
objects other than literary ones, and to be more inclusive about both the
forms and the material and political stakes of making meaning both in
the past and in the present. ‘Culture’ permits a realisation of the ben-
efits to be reaped after two decades of interdisciplinary enrichment in
the arts. No longer are historians naive about textual criticism, about
rhetoric, literary theory or about readerships; likewise, literary critics
trained in close reading now also turn easily to court archives, to legal
texts, and to the historians’ debates about the languages of political and
religious thought. Social historians look at printed pamphlets with an
eye for narrative structure; literary critics look at court records with
awareness of the problems of authority, mediation and institutional
procedure. Within these developments, modes of research that became
unfashionable and discredited in the 1980s — for example, studies in
classical or vernacular ‘source texts’, or studies of literary ‘influence’
across linguistic, confessional and geographical boundaries — have
acquired a new critical edge and relevance as the convergence of the
disciplines enables the unfolding of new cultural histories (that is to
say, what was once studied merely as ‘literary influence’ may now be
studied as a fraught cultural encounter). The term ‘Renaissance’ thus
retains the relevance of the idea of consciousness and critique within
these textual engagements of past and present, and, while it foregrounds
the Western European experience, is intended to provoke comparativ-
ist study of wider global perspectives rather than to promote the ‘uni-
versality’ of a local, if far-reaching, historical phenomenon. Finally, as
traditional pedagogic boundaries between ‘Medieval’ and ‘Renaissance’
are being called into question by cross-disciplinary work emphasising
the ‘reformation’ of social and cultural forms, so this series, while fore-
grounding the encounter with the classical past, is self-conscious about
the ways in which that past is assimilated to the projects of Reformation
and Counter-Reformation, spiritual, political and domestic, that finally
transformed Christendom into Europe.

Individual books in this series vary in methodology and approach,
sometimes blending the sensitivity of close literary analysis with inci-
sive, informed and urgent theoretical argument, at other times offering
critiques of grand narratives of the period by their work in manuscript
transmission, or in the archives of legal, social and architectural history,
or by social histories of gender and childhood. What all these books
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have in common, however, is the capacity to offer compelling, well-
documented and lucidly written critical accounts of how writers and
thinkers in the period 1500-1700 reshaped, transformed and critiqued
the texts and practices of their world, prompting new perspectives on
what we think we have learned from them.

Lorna Hutson, Katherine Ibbett, Joe Moshenska and Kathryn Murphy

Note

1. Terence Cave, ‘Locating the Early Modern’, Paragraph, 29:1 (2006)
12-26, 14.



Notes and Conventions

Spelling and punctuation of original documents, whether in manuscript
or print, have been modernised, except for titles of texts. Names of
litigants have not been modernised, to do justice to the way these com-
plainants, defendants and witnesses recorded their own names (or let
them be recorded). To create narrative consistency, however, all docu-
ments by one person, such as Mary Cheeke, are discussed under one
name, regardless of whether they are signed by Mary Chicke, Cheke or
Cheeke. References to the cases maintain their original spelling: church
courts used the Latin contra (plaintiff ¢ defendant); English bill courts
chose versus (plaintiff v defendant).

References to Shakespeare’s plays are taken from John Jowett, Wil-
liam Montgomery, Gary Taylor and Stanley Wells (eds), The Oxford
Shakespeare: The Complete Works, 2nd ed. (Oxford University Press,
2005); those to the Bible from the Authorized King James Version with
Apocrypha (Oxford University Press, 2008).






Introduction: Tracing Early Modern
Women's Lives

In 1613, Elinor Kilby is alleged to have told her neighbour Elizabeth
Chatfield that ‘I do not get my living as thou (...) doest by laying
thy legs abroad’. We know this because Chatfield, presumably horri-
fied at such a scurrilous accusation, promptly sued Kilby for slander. If
Chatfield’s intention had been to bridle her neighbour’s tongue and thus
prevent Kilby from causing her reputation further damage, she was to be
sorely disappointed. Even if Kilby’s public slander could be disproved,
the means of disproof made the slander still more public — after all, wit-
ness statements had to be gathered and made public to allow for the
court to pass judgement. In the hurly-burly of the courtroom, all man-
ner of secrets might tumble forth from the now unbridled tongue of the
slanderer. Indeed, according to a witness, Kilby told Chatfield that she
was ‘an honester woman than thou’, and that she ‘would be ashamed to
give entertainment to so many men as thou doest in that base and lewd
fashion’.! In court, Kilby and Chatfield found themselves shaping their
own lives in direct opposition to one another, Kilby denigrating the tar-
get of her (alleged) slander to present herself as honest and believable,
while Chatfield sought to show herself as free from taint by showing
Kilby to be untrustworthy.

In a time when the majority of the English population was illiterate,
being embroiled in lawsuits may have been the only opportunity many
people had of leaving traces of their lives. Even if people could write,
there was no fixed format in which to do so: although the wish to record
personal achievements and daily events in a life may be ancient, the
genre conventions of conventional forms like the diary or autobiogra-
phy that could help give shape to such an urge were not fully developed
until the mid-seventeenth century.” The established scholarly narra-
tive would suggest that, before the mid-sixteenth century, life-writing
occurred merely incidentally, but by the end of the seventeenth century
the practice of writing about oneself was well established. While the
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Figure 0.1 Elizabeth Chatfield’s mark below her deposition (London
Metropolitan Archives, DL/C/221, f. 1231r). Courtesy of the Bishop of
London and the London Diocesan Fund.

early modern period thus appears to have borne witness to an explosion
in the production of life-writing, the casual reader would be forgiven for
assuming that this was a primarily, if not exclusively, male phenomenon.

It is, indeed, difficult to reconstruct a picture of everyday female
experience from the extant corpus of life-writing, and this may well be
because the most immediately recognisable forms of life-writing, auto-
biographies and diaries, are largely penned by men.’ Those few that
have come down to us from female pens include Anne Clifford’s Diaries
(1616-19) and Anne Halkett’s “True accountt’ (c.1677/8). Important as
these are, they are not representative of women’s experiences in general,
as there are hardly any equivalent texts written by women below the
level of the middle ranks.* The same holds true for men.’ Recent scholar-
ship, however, has demonstrated that early modern life-writers experi-
mented heavily with form. According to Michelle M. Dowd and Julie A.
Eckerle, generic literary conventions were seen as ‘flexible guidelines’,
rather than ‘fixed entities’, which allowed, and even encouraged, life-
writers ‘to experiment with various combinations of different forms’, as
the conventions of life-writing itself were being formulated.® This under-
standing has led scholars to seek to trace the lives of early modern men
and women in texts outside of the genres of autobiography and diary.
Adam Smyth, for example, has traced the lives of early modern men and
women in unorthodox types of texts such as account books and parish
registers. Even following the embracing of these sources as examples
of early modern life-writing, those illuminating the lives of men still
outnumber those of women. Yet women’s lives can also be found in
more unorthodox sources, and thousands of such lives lie hidden in the
legal archives. That legal archives are rich source materials is without
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doubt — after all, it has been speculated that the late Elizabethan Eng-
land population of roughly 4 million people was involved in 1,102,000
legal actions every year.” What is becoming increasingly clear, however,
is that they contain rich source materials from which we can hope to
reconstruct much of the everyday lives of ordinary people. Furthermore,
as much of the text preserved in court records concerns people’s state-
ments about themselves, they become a rich source of life-writing, and
one more open to women than more obvious, self-defining acts of life-
writing such as autobiographies and diaries. Indeed, the early modern
law courts were sites of cultural production that provided opportunities
for women’s voices to be heard, and the nature of legal proceedings
enabled even the illiterate to leave a perpetual record in manuscript of
their lives.

Women were articulating their experiences before the generic con-
ventions of life-writing became more fixed and rigid in such a way as
to mostly exclude them. This can be seen if we place legal records from
1558 to 1649 alongside those more recognisable forms of self-expression
that emerged in the mid-seventeenth and early eighteenth centuries. By
reading legal records (including bills, answers and depositions) along-
side these diaries and autobiographies, such as Anne Halkett’s “True
accountt’, we can trace the similarities between the narrative strategies
and tropes employed by women in the courtroom and the literary strate-
gies adopted by later female life-writers. Legal records can be fruitfully
explored as forms of life-writing, offering opportunities to gain access
to the narratives early modern women told about their lives, themselves
and their experiences, and their motives for doing so.

Early Modern Life-Writing and Gender

The autobiographical Book of Margery Kempe (c.1438) is often cited
as the first example of life-writing in English, and not only are other
examples from this period rare, but the incidence of similar texts did
not accelerate until the middle of the sixteenth century, when writing
about oneself began to become increasingly popular.® By the end of the
seventeenth century, however, the practice of autobiographical writing
was well established. One of the many factors that helped stimulate the
desire to write about oneself was the changing religious landscape of the
sixteenth and seventeenth centuries.” The arrival of the Reformation in
England and the subsequent rise of the Anglican church put an end to
the Sacrament of Penance — the act of confession practised by Catholics.
As a response to this loss, spiritual self-examination was encouraged."
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In 1656 John Beadle published a guide that was aimed at helping Chris-
tians to put this idea into practice. In his preface to Beadle’s manual,
John Fuller describes the usefulness of such a form of diary-keeping:

We have our State Journals, relating the National affairs. Tradesmen keep
their shop books. Lawyers have their books of presidents. Physicians their
Experiments. Some wary husbands have kept a Diary of daily disburse-
ments. Travellers a Journal of all they have seen, and hath befallen them in
their way. A Christian that would be exact hath more need, and may reap
much more good by such a Journal as this. We are all but Stewards, Factors
here, and must give a strict account in that great day to the high Lord of all
our ways, and of all his ways towards us."'

Fuller’s words signal that spiritual self-reflection could be a helpful prac-
tice in avoiding damnation and is a rehearsal for when the day of judge-
ment comes. It is thus a useful and recommended practice in establishing
a person’s righteousness.

Fuller’s gendered language is no coincidence, as the shape that autobi-
ographical writing began to take in the seventeenth century was distinctly
male.'” This was primarily because writing was deemed to be a man’s
prerogative.”> Decorum already insisted that a woman’s place was a quiet
place, with Aristotle’s recommendation that women remain silent sitting
alongside St Paul’s arguments against women preaching or even speaking
in church and repeated in contemporary works such as Giovanni Michele
Bruto’s The Necessarie, Fit, and Convenient Education of a Young Gentle-
woman and Thomas Wilson’s Arte of Rhetorique.'* If speaking was
discouraged, the act of writing was considered more than unseemly for
a woman. In her poem ‘The Introduction’, Anne Finch (1661-1720)
observed the stigma she was fighting against by writing: ‘Alas! A woman
that attempts the pen / Such an intruder on the rights of men / Such a
presumptuous Creature, is esteem’d / The fault, can by no virtue be
redeem’d’." Although Finch obviously did not let herself be deterred from
writing, it is clear that women had fewer options than men: the norms of
acceptable feminine behaviour constrained and discouraged them from
writing.'® Moreover, not all women who may have had autobiographical
inclinations were able to indulge them. Some enlightened and elite fami-
lies provided their female children with education, such as Lucy Hutchin-
son who enjoyed ‘att one time 8 tutors in severall quallities, languages,
musick, dancing, writing and needlework’.!” But such examples were few
and far between: although many girls were taught to read, only an elite
minority also learned to write.'"® According to David Cressy’s calcula-
tions, only 10 per cent of all seventeenth-century women were literate
(compared to roughly 50 per cent of men) based on the number of women
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able to sign their names, with slightly higher proportions among the elite
and in the London area.” Although scholars now agree that the percent-
age given by Cressy is likely to be the absolute minimum, it seems clear
that most women were not able to write fluent prose, even if they could
read and/or sign their names or initials.”* As such, many early modern
women were simply incapable of writing down the details of their lives.
Those few pieces of women’s life-writing from this period that are imme-
diately recognisable as such come from the pens of a very select group,
those with the luxury of writing practice.

It is, therefore, no surprise that, when scholars started to turn their
eyes to autobiography in the 1950s, they focused primarily on those texts
produced by men: after all, they were greatly in the majority. In his influ-
ential 1956 essay on the form and function of autobiographical writing,
Georges Gusdorf, for instance, sees the genre as entirely dominated by
male writers: its history can be traced ‘in a series of masterpieces’ written
by men such as Aristotle and Rousseau, and autobiography, according
to him, ‘expresses a concern peculiar to Western man’.”! The autobio-
graphical texts of these men are characterised, as Gusdorf sees it, by
their coherence and comprehensiveness, and by having as their focus the
individual life and exceptional achievements of their subjects. Gusdorf’s
ideas have long been the standard in the study of autobiography. As a
result, studies of autobiography have for a long time focused primar-
ily on men’s texts, and this was still the case as recently as 1980, when
Stephen Greenblatt published his Renaissance Self-Fashioning, which
considers only early modern male, canonical writers.**

Since the 1980s, however, feminist scholarship has started to challenge
Gusdorf’s theories, which exclude women (and other groups), as relevant
examples of autobiographers, and has pointed out that autobiography
is not the only available form of writing about the self. Shari Benstock,
for instance, finds that Gusdorf’s criteria for autobiography do not map
unto women’s self-writings: ‘[t]he self that would reside at the center of
the text is decentered — and often is absent altogether — in women’s auto-
biographical texts’.*> Moreover, opposed to man’s attempts to produce a
‘complete and coherent expression of his entire destiny’ stand the ‘inter-
nal cracks and disjunctures, rifts and ruptures’ that characterise women’s
autobiography.”* Susan Stanford Friedman concurs with Benstock that
Gusdorf’s theories are inapplicable to the autobiographical impulses of
women, as well as those of other minorities: ‘the individualistic concept
of the autobiographical self that pervades Gusdorf’s work raises serious
theoretical problems for critics who recognize that the self, self-creation,
and self-consciousness are profoundly different for women, minorities,
and many non-Western people’.”* Gender, in the words of Dowd and
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Eckerle, ‘fundamentally affects the way in which we read autobiography
and the “self” it purportedly creates’.** To understand women’s autobi-
ography, then, these scholars have suggested we need to overhaul exist-
ing ways of reading and evaluating these texts, something that becomes
apparent when we consider ‘autobiography’ as but one sub-genre con-
tained within the more all-encompassing field of ‘life-writing’.

Indeed, a re-appraisal of autobiography requires a rethinking of its ter-
minology. Meredith Anne Skura has recognised the need to separate our
modern-day perceptions of the autobiography from the actual sixteenth-
century practice of life-writing, and Adam Smyth has convincingly argued
that ‘the difficulty we have now in attributing generic or bibliographic
labels to these texts signals the looser, more permeable, tentative, mixed
approach to textual classification that pertained in early modern Eng-
land’.*” Indeed, ‘[t]he exploration and exploitation of a variety of forms,
rather than adherence to a recognized format for articulating the self,
is the crucial characteristic of self-writing, and in particular of women’s
self-writing, of the period’.”® In the recognition that writing about the self
comes in a wide variety of forms, especially in the early modern period,
the term ‘autobiography’ is exposed as being too limited to encompass the
entire practice, and is but one of myriad forms. The result of this is that
the term ‘life-writing’ is now widely used to embrace the manifold ways
in which individuals can write about their own and other people’s lives.*’
The capaciousness of the concept of life-writing makes it the perfect way
of thinking about the function of women’s legal records, because it shows
us that there are alternative ways of recording a life than in the conven-
tional formats of the diary and (auto)biography.*

In order to properly include women in the history of life-writing, it
is thus necessary to rethink the ways in which early modern men and
women created and kept records of their lives.”' Smith and Watson con-
sider all life-writing as relational, as its subject characterises itself in rela-
tion to others, an opinion shared by Natalie Zemon Davis, who explains
that ‘[v]irtually all the occasions for talking or writing about the self
involved a relationship: with God or God and one’s confessor, with a
patron, with a friend or a lover, or especially with one’s family and lin-
eage’.’> Mary Mason has demonstrated that this is particularly true of
the female life-writer, who was more likely to write about her husband,
pass on wisdom to her children or to produce spiritual texts than write
directly about herself. Moreover, women were so acutely sensitive to the
expectations of their potential readers that they had to carefully balance
‘anticipated reader expectations and responsive authorial maneuvers’.”
The conventional formats of life-writing thus do not fit the often dialog-
ical and relational self-expressions of early modern women. Rather than
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make themselves the subject of their writing, women could, it seems,
use their relationship with others as a way of writing about themselves
without losing their sense of decorum.*

Indeed, there is evidence that many more women recorded details of
their lives than is suggested by the records. Funeral sermons for women
reveal that many women kept diaries and other personal records which
are no longer extant, though whether this is because they were destroyed
or censored by family members or executors, and if so whether this had
been requested of them by the deceased, is not clear.”® What is plain
is that women were far more prolific life-writers than the quantity of
surviving texts suggests. While Cynthia S. Pomerleau has estimated that
10 per cent of all seventeenth-century autobiographies we know of were
written by women, the possibility of high rates of loss suggests many
more early modern women may have produced accounts of their lives.*
This lack of surviving examples of recognisably autobiographical writ-
ing by women leaves today’s scholars with too little material to form a
balanced perspective of the early modern world, and of women’s experi-
ences in that world in particular. This makes the need to examine alter-
native sources all the more pressing.

One of the forms in which early modern people were able to leave
records of their lives was in the texts created for and during legal pro-
ceedings. These records are a rich and as-yet barely tapped source of
life-writing, especially that of women.”” Courtrooms gave women a
place in which they chose, were invited or were forced to write about
themselves, and to do so within specific parameters. The adversarial
nature of the courtroom, which places one legal party in opposition
with another, makes legal records echo the relational tendencies noted
in women’s life-writing, as it creates an occasion for a woman to shape
her account in relation to her legal opponent.

Anne Clifford and the Conflation of Law and
Life-Writing

Early modern life-writing is now recognised as inhering in many different
forms, including testimony.”® The official legal records that derive from
a person bearing witness, including bills of complaint, personal answers
and depositions, however, are often not yet given the same status. Smith
and Watson’s list of ‘Sixty Genres of Life Narrative’ does not include
court records, for instance.” Yet these sources, too, are plainly types
of life-writing, and types which, furthermore, allowed women to write
themselves into the record.
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The ostensible opposition between the discourses of the legal and
literary worlds may be why legal records are not generally embraced
under the term of life-writing. Often legal and literary discourses are
treated as binary opposites, in which the legal discourse is character-
ised by its supposed rational and factual nature, and the literary dis-
course is characterised as fictional and subjective.*” Despite their status,
legal pleadings and depositions are hardly ever factual, objective texts.
The literal truth of any statement made to the court is perhaps of less
importance than its form — its primary goal is not to present fact but to
shape opinion. Both the information shared and the presentation of this
information must be arranged in such a way as to convince. This shape
would be determined by the litigant and by their lawyer or the court
officers involved in taking down these statements. The authors of plead-
ings would thus make use of rhetoric in the widest sense. According to
Edward Muir and Guido Ruggiero:

[i]t could well be argued that every judicial document in a case is a tissue of
lies: defendants reconstructing their past to make it as innocent sounding
as possible; accusers recasting events to make the accused seem as guilty
as possible; investigators working to fit individuals and events into pre-
conceived notions of crime; witnesses shaping their testimony because of
animosities, friendships, the desire to please the powerful, or the need to
thwart them.*

As such, many legal records are at least partly fictionalised. Some bills of
complaint may even be complete fabrications, judging from the number
of vexatious litigation claims in the early modern period. To take the
statements we find in the legal records as the unvarnished truth is as
naive as to consider an autobiography to be, as Brodzki and Schenk
suggest is the case for uncritical eyes, ‘as untroubled a reflection of
identity as the surface of a mirror can provide’.** Autobiographies, in
common with other forms of life-writing, never offer the absolutely
unmediated experience of the author, who functions as both writer and
editor of their own work.* Legal records, mediated and manipulated
as they (invariably) are, are in no way to be set as in opposition to life-
writing. In fact, law and literature were entwined to such a degree in
early modern England that the categories rather bleed into one another.
The activities of Anne Clifford are a case in point, as her legal activities
pervade her life-writing.

Much of the course of Clifford’s life was shaped by her father’s will,
in which he left the Clifford estates to his brother rather than to his
daughter.* Following in her mother’s footsteps, who diligently laboured
to secure her daughter’s inheritance for her, Clifford spent much of her
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time tracing documentary evidence that would prove she was rightful
heir to the estate and thus overturn her father’s will. Her various suits
aimed at recovering her family’s land proved fruitless, however, as the
so-called King’s Award of 1617 settled the dispute mostly along the lines
of George Clifford’s will. When her uncle died in 1643 without leaving
direct male heirs, Clifford finally inherited the property. This did not end
Clifford’s legal proclivity, though, as she continued to find herself at law
trying to consolidate and even expand her newfound property and her
status as landowner.*

Clifford’s legal activities pervade her life-writing. They may even
have spurred it: as Megan Matchinske has pointed out, it is likely that
‘Clifford begins the Knole account to vindicate her own precarious posi-
tion as litigant and obstructer’.* Even after recovering her inheritance,
however, legal issues remained present in Clifford’s writings and her
activities as a writer are dominated by her legal actions.*” In her analysis
of Clifford’s Great Books of Records, Jessica L. Malay identifies the
important role of legal records in Clifford’s attempt at writing the his-
tory of her ancestors. The inclusion of the legal records relating to her
own life in the section about herself in the Great Books is one of Clif-
ford’s autobiographical strategies.* The account of her life is thus filled
with encounters with the law and at the same time legal records also tell
part of that life. As such, Clifford’s life-writing indicates how intricately
connected the spheres of law and literature could be in the period. Clif-
ford is not the only writer for whom this was the case: there are many
more women whose legal records contain narratives of the self, and
these stories do not need to be told in diaries or autobiographies in order
to count as life-writing.

Recovering Women from the Law

Tracing women’s lives in the legal archives comes with a particular set
of interpretative problems, however. Archives are never neutral places of
information and knowledge storage, but instead reflect existing hierar-
chies and power (im)balances.*” This is particularly the case for archives
of courts of law. Those entering the doors of the courts as litigants or
witnesses were subject to the court’s rules and procedures, and so were
the documents created for these courts. Rather than being able to shape
these records freely to their will, then, these legal parties formed the
weaker, dependent party in an unequal power relationship. The suc-
cessive compilation of these records into an archive thus excludes and
obscures much of the lives these litigants lived. Nonetheless, although
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these archives were never formed to provide access to women’s life sto-
ries, by reading against the archival grain, focusing both on what these
records do and do not include, it becomes possible to recover traces
of women’s lives.”” Reading against the grain allows us to view the
responses of minority groups to the inherently hierarchical conditions
they lived in and were subjected to in the courts of law.

This is necessary not only because legal records are created under
very hierarchical conditions, but also because scholarship itself is sub-
ject to ideology and ingrained assumptions about, amongst other things,
the role of women in history. In order to ensure a more inclusive kind
of scholarship that pays due attention to minority groups, Rebecca
Olson advocates ‘responsible speculation’. The method ‘rejects assump-
tions that bind unknown variables to stable givens in favor of more

complex and multivariate structures of logic’,’! with the intention of

‘expos[ing] the biases inherent in more dominant methodologies’.’*
What the method may mean for women’s studies becomes clear from
Valerie Wayne’s recent Women’s Labour and the History of the Book in
Early Modern England. The edition draws heavily on responsible specu-
lation in a bid to ‘move beyond assumptions of women’s irrelevance and
the limitations of the archives’.”> The approach allows the collection’s
contributors to highlight the important role women played in the pro-
duction of books. By encouraging scholars ‘to imagine equally plausible
alternatives’ to those suggested by more dominant critical assumptions,
responsible speculation challenges the underlying assumptions at work
in scholars’ methods, and questions the ‘stable givens’.”* This makes the
method highly useful for tracing women’s narratives in the legal records.

This is particularly the case because women formed a minority of
those entering the courts of law, institutions in which only men were
allowed to work and which upheld man-made laws. In their 1994 col-
lection Women, Crime and the Courts in Early Modern England, Jenny
Kermode and Garthine Walker demonstrate that the role of women in
legal proceedings in early modern England had been much neglected by
social historians until the late 1990s. One of the reasons for this neglect
is the quantitative methodology favoured by many social historians.
Throughout the centuries women have always been ‘a minority of those
officially prosecuted’ and with quantification of sources this has led to
‘women being duly counted and then discounted’.”* Although men did
dominate the world of legal proceedings in the early modern period,
women’s role was far from marginal, which has been demonstrated by,
amongst others, scholars studying the church courts.’® Frances E. Dolan,
Laura Gowing and Eleanor Hubbard, for instance, have successfully
traced women’s role in the ecclesiastical courts.’” Maria Cioni has done
the same for the Court of Chancery.”® Tim Stretton’s study of female
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litigants in the Court of Requests has further explored women’s involve-
ment in early modern equity proceedings.’” These pioneering scholars
have put the role of women in various early modern legal proceedings
firmly on the map. Their research has been primarily historical in its
approach, but the law can also be viewed from a literary perspective.
Genelle Gertz has analysed early modern women’s heresy trial narra-
tives, produced outside of the courts, showing that this genre was able
‘to authorize women’s resistant voices’.®® Subha Mukherji, Lorna Hut-
son, Bradin Cormack, Quentin Skinner and Penelope Geng have made
a huge contribution to the intersecting fields of law and literature, by
exploring how law was represented on the early modern stage.®’ This
present study is less interested in dramatic representations of the law,
but instead analyses legal records within a literary framework to pro-
vide a window onto the lives of early modern women, focusing on the
stories that these women allowed to become part of the public record,
and the narrative and rhetorical strategies they used to tell that story.

Carolyn Sale has turned to legal records in her belief that ‘the legal
archives would hold, in one form or another, a narrative of female
agency’.®” Indeed, Sale argues,

[w]hen we make it a priority to focus on how women write — in the sense of
using certain modes of writing to assert their own agency — we create oppor-
tunities to tell narratives important to literary history that might not get told
if we focused only on literary representations of the ways in which early mod-
ern women were inscribed or superscribed by various cultural discourses.®

The agency early modern women could exert, and that Sale is inter-
ested in, is of course limited. Like everyone else at the time, women had
to adapt themselves to the power structures that ensnared them. Even
those women who had a form of agency acted within the patriarchal
system, or their ‘capacity for agency is in fact produced by a feature of
the patriarchal structure itself’, but this did not prevent women from
acting at the very top of the patriarchal system, although very few ever
did.®* Unearthing these acts makes it possible, or perhaps even com-
pels us, to challenge our own cultural discourses about early modern
women’s writing, writing practices and agency.* This is equally impor-
tant when it comes to texts whose authorship is difficult to ascertain, as
Sale demonstrates in her discussion of the Star Chamber case of Hole v
White, in which local constable John Hole singles out Thomasine White
as creator of a libel designed to humiliate him. According to Sale:

Despite the fact that she leaves behind her no tell-tale ‘hand,” and no text with
her signature, Thomasine White suggests that women may have played an
authoritative role in theatrical practices in the period. The scrawl with which
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she signed her deposition serves as the metonymic mark for the other women
involved in provincial theatrics in early modern England whose history we
could not begin to write if we relied solely on conventional literary texts.®

Here, Sale engages in responsible speculation to show that women,
too, could play a significant part in (often highly theatrical) libel per-
formances.®” Even if they were illiterate, women could be part of a net-
work of publication of libels, helping to disseminate libellous verses and
breathing life into them by engaging in street theatre. Court records thus
give insight into the agency held and wielded by otherwise powerless
individuals. In a very real way, legal pleadings also made the illiterate
literate, and gave power to the powerless by including their stories on
the record. Turning to less conventional literary sources can provide us
with a fuller perspective on women’s agency and their self-portrayals.
In line with Sale, this book reads legal records for evidence of women’s
(textual) authority and does so in order to make early modern literary
history more poly-vocal by drawing attention to narratives of women
whose life stories would otherwise be missing from it.

In its aim to recover women’s life stories from legal sources, this
present study is necessarily highly interdisciplinary in nature. Bringing
together the fields of history, law and literature enables the mining of
legal records to trace the narratives of early modern women, but in strad-
dling these different domains, there is a risk of not doing justice to each
of the individual elements. It is therefore important to stress that this
book uses parts of these different domains to further our knowledge of
early modern women’s lives and the ways they chose to talk about this.
To do so, it deals with examples and case studies in order to illustrate
larger patterns, and thus favours a qualitative approach over a quantita-
tive one. By examining legal records in such a way, we can trace the lives
of women otherwise unrepresented in history. While some of these traces
are exactly that, the merest glimpse of a life, others can furnish us with
far greater insight, culminating in what Paul Griffiths has called a biog-
raphy ‘from the cradle to the court’.®® We can also gain a new perspective
on women we thought we already knew, such as Anne Halkett.

In the following chapters, the rhetoric employed in more canonical
texts of life-writing is compared to that used in legal pleadings from a
variety of courts of law. The records of these courts are kept throughout
England, but here, the focus lies on the records found in archives in and
around London. This does not mean that the sources are geographically
limited to the capital. Litigants from all over the country travelled to
the various London-based courts to deal with local matters. In total,
some 1,100 records from various jurisdictions and diverse types of law
and custom have been consulted; those containing exemplary strategies
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used, too, by female life-writers — mostly from church and equity court
records — have found their way into this book. Early Modern Women’s
Life-Writing and English Law thus takes a broadstroke approach to
these sources, intending to show that women’s presence in the legal
archives is ubiquitous. In locating these sources, I am heavily indebted
to the scholars who have paved the way: these are in particular Gowing
and Hubbard, who have demonstrated that London’s consistory court
records and the Bridewell Court Books are full of cases by and about
women; Stretton, whose work on women in the Court of Requests has
pointed the way to this important court and its female litigants; and
Adam Fox, whose work on oral and literate culture has highlighted the
many slander and libel cases to be found in the Court of Star Cham-
ber. This book draws on the sources made accessible by these (social)
historians, available in great quantities, and puts them in conversation
with more traditional, but only scantily available examples of women’s
life-writing. This relative paucity of female-authored literary texts can
be supplemented with many more documents if we are willing to accept
that authorship was often a collaborative act in the early modern period.

Early Modern Women’s Life-Writing and English Law aims to break
new ground by opening up areas of women’s literary history through the
reading of texts not normally seen as literary. By comparing the rheto-
ric used in legal pleadings from the variety of courts of law described
previously to that used in more canonical texts of life-writing, the every-
day experiences (by which I mean ‘the routine and quotidian experience
of ordinary people in particular times, places and circumstances™®’) of
women from diverse walks of life can be retrieved. A typical early mod-
ern English woman went through three stages in her life, from maid, to
wife, to widow. This book is structured around events such a typical
woman might well have encountered in her life and that may have neces-
sitated her entry into the legal arena. As the common law considered a
woman’s legal persona to be covered by that of her husband upon mar-
riage, the institute formed a crucial, transitional moment in a woman’s
life, determining her legal status before, during and after marriage — and
so it is treated here. Something as vital to an average woman’s life-cycle
as motherhood had no direct bearing on her legal status and, by exten-
sion, is not granted a separate chapter here, but mothers’ stories are
scattered throughout the various chapters.

The opening chapter views the creation of legal pleadings as a collab-
orative enterprise in which lawyer and litigant work together, showing
that the mediation to which legal testimony is subjected is a characteris-
tic of early modern literary production, rather than a barrier to treating
these sources as types of life-writing. In the four chapters that follow this
opening chapter, legal pleadings from a variety of courts are close-read
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Figure 0.2 Woodcut showing women sitting around a table, A widow,
wife and maid (The British Library, C.117.b.52, title page).

alongside the more recognisable life-writing of early modern women.
Chapter 2 focuses on the way women constructed images of themselves
in courtship and marriage cases, and chapter 3 addresses women and
their attempts to safeguard their sexual reputation, as this could have
an impact on women’s chances on the marriage market and the success
of their marriage. The various ways widows presented themselves in the
courtroom are discussed in chapter 4. Finally, chapter 5 explores two
case studies in which the female defendants’ legal records are no longer
extant. By turning to more obviously literary texts, the chapter draws
attention to the fictional nature of all life-writing, including those texts
produced at the instigation of the courts of law. Together, these chapters
show how women articulated their own experiences and mediated the
social, cultural and legal restrictions placed upon them.
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Chapter 1

Constraints of the Courtroom and
its Records

Different courts had different legal procedures and spheres of speciality,
and therefore gave rise to different kinds of records. In order to be able
to understand these sources, it is necessary to put them into context.
As with all texts, court records are formed through the intersection of
a number of different, and sometimes conflicting, forces. Because the
early modern law was not only disparate but split between various juris-
dictions, each one of the many different available courts had its own
procedure and its own sphere of influence. The narratives that we find
in the archives must, therefore, be approached with caution, as they
were forged in the red-hot spaces that coalesced between the litigant’s
story and the court’s modus operandi.! This is, however, no different for
more obviously literary texts: these, too, must be read in light of generic
markers and literary conventions.

The Early Modern Courts of Law and Their Records?

Women could find themselves in court for a variety of reasons. As plain-
tiffs, they could take others to court, for example to enforce marriage
contracts, claim an inheritance or collect debts. Naturally, they could
also be sued or tried as defendants. Resolving legal issues between com-
plainants and defendants required proof, which could be provided in
the form of witness statements. Women could thus also find themselves
in court as witnesses, in which case they would have to offer answers
in the form of a deposition made in response to a list of questions, the
interrogatory.

When they sought out the courts of law as plaintiffs, women had
a variety of courts to choose from. What we now refer to as the early
modern legal system was in fact made up of several bodies of law scat-
tered throughout England, each with its own jurisdiction, procedure
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and set of rules.’ The law primarily fell into one of four areas: common
law, equity law, ecclesiastical law or the law of custom. Each dealt with
its own, distinct area, even if these areas did sometimes overlap. The
litigant that initiated legal proceedings also selected the law court in
which proceedings would take place. Often there was no real choice,
as jurisdiction determined that a case of a certain nature ought to be
heard by a particular court. Disputes over wardship, for instance, would
naturally be debated in the prerogative Court of Wards and Liveries. In
cases where jurisdictions overlapped, however, the plaintiff had a choice
of forum. In order to collect outstanding debts, litigants could try their
luck in the Court of Common Pleas, the King’s Bench or the courts of
equity. Relatively small debts could also be considered by the customary
courts. Forum choice was an important weapon, as the litigant would
take their suit to the court that they thought would be most amenable to
their case. Alternatively, they brought their suit to the court that offered
the best remedy.* Victims of slander may have preferred the monetary
damages offered by Star Chamber over the public penance meted out
by the ecclesiastical courts, for example. This does not necessarily mean
that defendants were tied to the forum chosen by their legal opponents:
when they were sued, litigants could start alternative proceedings in
another court that they felt might view their predicament more favour-
ably. As a result, the same suit could be pursued in more than one tri-
bunal at the same time.” The various chapters in Brodie Waddell and
Jason Peacey’s recent edition on petitioning reveal that supplicants had
enough legal and political knowledge to select a suitable forum for their
petition and that, as Hannah Worthen puts it, ‘moving between different
jurisdictions was a commonplace part of petitionary practice’.® Savvy
women could thus use the legal system to their advantage, even if they
were more limited in their choices than men.”

At the same time, this wealth of choice could make the legal system
difficult to navigate, and matching a suit to the most appropriate forum
— the one most likely to provide redress — was not always a straightfor-
ward task. A newly widowed woman could encounter all four juris-
dictions in her attempts at securing what was rightfully hers after the
passing away of her husband, for instance.® If her late husband had
owned real property, a widow was entitled to a third of it for her life-
time, her so-called dower. She needed to turn to the common law if there
were any problems in enforcing her rights. The common law differen-
tiated between those women who were married and those who were
not. Its principle of coverture meant that some of the rights of married
women (referred to as femes coverts) became subsumed by those of her
husband, as the law viewed husband and wife as one — and, naturally,
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the husband was the mouthpiece of this union: a wife could not start
legal proceedings without her husband’s permission or presence, own
or control property, or enter into contract.” Obviously, this prevented a
woman from suing her husband under common law. Although married
women may have lacked agency under the common law, single women
and widows (called femes soles) were not faced with the same kind of
restrictions, as the rules of coverture did not apply to them.

Common law was exercised in the central London courts (such as
King’s Bench, Common Pleas and the Court of Exchequer) and in the
provinces (the Assizes and Quarter Sessions).'” The records left by
these courts can be particularly difficult to work with when trying to
reconstruct the lives and narratives of early modern women, as the sur-
viving records are often formulaic and written in (abbreviated) Latin."!
Litigants did not produce their own bills and were dependent on attor-
neys or the local Justice of the Peace to note down their accounts.
Although these Justices of the Peace generally seem to have executed
their functions most diligently, the execution of their tasks did not
require legal training, and they were under no obligation to create
and preserve formal records of most of their legal dealings beyond
recording objective details, such as names of the people involved and
jury decisions. Even when they did leave any records behind, they vary
greatly in detail. Nevertheless, Jonathan Powell’s work on the plea
rolls of the central common law courts shows that in such sources,
too, the everyday experiences of women can be located, if one is able
to navigate the source material."

If the widow in our example and her husband had created a mar-
riage settlement prior to their marriage and issues arose over this fol-
lowing his death, she would have to turn to equity to find redress. This
second legal jurisdiction originated in the fifteenth century in order to
moderate the common law’s harshness.” Their alleged flexibility made
the equity courts attractive to litigants and distinguished them from the
common law courts." Equity did rule on the basis of precedent, but it
could, and did, take the particular circumstances of individual litigants
into account. The poor, the vulnerable and the ignorant in law were
especially likely to find their way to the courts of equity in the hope
of a sympathetic ear. By focusing not only on the conflicting points of
law presented in a case, but also on the individual circumstances of the
litigants, the Masters of Chancery could use discretion in a manner not
available to the judges ruling under common law. A story entrusted to
the courts of equity would not be a simple recapitulation of the perti-
nent facts, however, as the very nature of the court encouraged these
stories to be substantial not only in detail, but also in supporting colour.
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Unsurprisingly, therefore, women flocked to the equitable courts in
London (the Court of Requests, the Court of Chancery and the equity
side of the Court of Exchequer), as well as the Palatinates of Lancaster,
Chester and Durham.

Equity procedure ensured that the individual details of a litigant’s
story can be detected. The equitable courts followed chancery proce-
dure, in which English was the main language (although Latin appears
in administrative records on occasion): a case would be initiated by
the plaintiff, who would petition for equitable justice from the king,
council or Lord Chancellor in his or her bill or petition."> Defendants
rebutted the claims made in the bill in their answer. These pleadings
were drawn up outside court by lawyers, who were instructed by their
litigants. Local commissioners dealt with the taking of depositions
in the countryside and were meant to read back the depositions to
the deponents, in order for them to check that the written testimony
reflected the orally given statements. Pleadings addressed to the equita-
ble courts usually followed a standard structure, as did the answers to
such bills.'® The litigant’s personal narrative was woven around these
formulaic features.

If the husband of our widow had left any moveable goods, or if there
were problems with his will, the widow had to turn to ecclesiastical
law to stake out her claims. This third jurisdiction was overseen by the
church courts, which not only dealt with cases concerning last wills
and testaments, but also busied themselves with all things matrimonial,
moral, defamatory and heretical. Various studies have shown that wom-
en’s participation in these courts, both as litigants and witnesses, was
considerable."”” The nature of the jurisdiction may well have been the
cause of this: matrimonial issues naturally involved husband and wife
as litigants; issues of morality, which were all too often concerned with
different kinds of extramarital sex, also usually implicated defendants
of both genders; and defamation has long been recognised as a typically
female crime.'® Unlike common law, ecclesiastical law allowed a woman
to sue without her husband’s permission or presence, which must also
have been a contributing factor in drawing women into litigation. In
the church courts, procedures could be initiated in one of two ways: by
an individual litigant seeking redress from one or more fellow citizens
(known as instance causes), or by church court officials, who could insti-
gate proceedings based on disciplinary prosecution where they deemed
morality was at stake (known as office causes). In practice, the distinc-
tion between the two was often blurred. The libels, articles and personal
answers produced in these courts provide excellent insights into the lives
of its litigants — at least, as they chose to present them.
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If our widow’s husband had held land from a manor, the widow
would be entitled to at least a third of it, her so-called ‘freebench’. To
stake out her claims in this area she would have to turn to customary
law. This fourth jurisdiction was constituted by the manorial and bor-
ough courts, local courts that were usually limited by their geographi-
cal range. These courts occupied themselves with minor offences worth
up to a set amount of money (the amount depending on the offence in
question), and local transfers and inheritances of land. Customs differed
greatly between manors and were delivered orally from one generation
to another. Since customary law was essentially unwritten, memory was
particularly important in customary lawsuits. As such, custom was fluid,
uncertain and especially vulnerable to popular feeling, even though it is
recognised as the first kind of precedent. The procedures of customary
law, too, could differ greatly between one village and the next. The qual-
ity of records differs between court as well: some records were conscien-
tiously prepared and compiled, others simply summarise the main facts.
Many of these records have not survived.

Although all these different jurisdictions offered women various pos-
sibilities and placed different restrictions on them, the early modern
legal system as a whole placed no general disqualification on women.
In theory, a woman’s gender was not considered an impediment to find
access to the courts of law. Her marital status, however, could prevent
her from suing on her own behalf. Women were also generally viewed as
less reliable witnesses than men. A witness’s credibility was tied to his or
her social status; the testimony of a man of property was thus accorded
more weight than that of a woman of the lower echelons of society."”
Nevertheless, women still gained access to the legal system, and their
testimony was heard, even if it was regarded as less reliable than that of
male witnesses.

The evidence of women’s voices, and the manner in which they
actively wrote and rewrote their life stories through their interaction
with, and manipulation of, the legal system in early modern England is
to be found in the textual byproducts of the legal process. Because of
the richness of the sources and the opportunities they offered to female
litigants to present their side of the matter, the pleadings addressed to
so-called English bill courts, whose proceedings were almost entirely
conducted through manuscript submission, are particularly fruitful for
reading women’s narratives.”” These bill courts include the Court of
Chancery, the Court of Requests, the equity side of the Court of Exche-
quer and the Court of Star Chamber. In common with church courts,
whose records, too, provide good access to such traces as women left
of their lives, these courts derived their procedure from civil law. The
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textual byproducts peculiar to these courts include bills, answers, inter-
rogatories and depositions.”! There are also other ‘witnesses’ to the
legal process available, such as ballads, printed or manuscript slanders,
biographies, autobiographies, diaries and pampbhlets. Such sources can
be particularly useful in cases when there is no access to legal records,
for example because they are no longer extant. Like legal records, such
sources are, of course, partial and not necessarily accurate.

Interpreting Legal Records

Although texts are seldom straightforward, difficulty of interpretation is
something that scholars foreground particularly in their analysis of legal
records. In the wake of the linguistic turn, historians have turned to
the language and rhetoric used by litigants to see how their experiences
are represented. Using legal records to learn more about the everyday
lives of early modern men and women is complicated by the nature of
these records, however: these sources are mediated through the use of a
lawyer, commissioner or court clerk, which makes it difficult to distin-
guish the litigant’s voice from that of the mediator. There is thus tension
between the desire to work with sources that might provide a unique
window into the lives of hitherto marginalised voices and the anxiety
that it may be impossible to attribute the voice in legal records solely to
the litigant or deponent.*

This problem comes to the fore particularly in depositions, the
sworn testimony of witnesses. These texts were produced outside of the
courtroom, when deponents answered pre-recorded questions (‘inter-
rogatories’) to court clerks, who jotted these answers down. Stretton has
convincingly argued that it is likely that it was the scribe who provided
the exact wording in a deposition, ‘with an eye to the legal purposes of
the court’, as interrogatories and depositions were often separated in
legal proceedings.”® Certainly, comparisons between the questions put
to witnesses and the answers to such questions in witness depositions
often reveal striking similarities in choice of words and word order. The
linguist Bridget Cusack, on the other hand, has demonstrated that it
is possible to untangle the two levels of language, the scribe’s and the
deponent’s, present in depositions.”* She offers an example from the
deposition of Mary Gashe: ‘and beinge asked whether the soldier that
she formerly named did not lie with her, she sayth that neither he nor
any other had to do with her but only the said Slan’. Here, the court
offers Mary the phrase lie with, but Mary chooses the less direct have
to do with.” Such disentanglement can be aided by information about
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the composition of depositions, as is the case for Anne Lion’s eyewitness
report as written down by Sir Henry Wotton:

she was so far from disguising or reserving any circumstance, that she
prevented all my inquisitiveness in some questions which I had prepared,
making a clear, a free, and a noble report of all that had passed, which she
did dictate unto me, as I wrote in her window, in her own words, without
any enforcement or interruption, as followeth: ‘[. . .]>.°

These examples show that the voices of the individual deponents can
sometimes be read in depositions, even when those texts were written by
scribes. In the majority of cases, however, it seems impossible to separate
the voices of the deponent and his scribe, but that is not to say that the
voices did not merge.

While we may not be able to easily untangle voices, we can assign
some authority to litigants and deponents over the stories they told.
An early modern debate on the problems of transcription reveals that,
while clerks and commissioners were not necessarily trained to accu-
rately record the words of a deponent, their intent was to convey as best
as they could the deponent’s meaning.”” Although perhaps not always
succeeding in perfectly reflecting a deponent’s authentic voice, generally
clerks did their best to at least try and achieve accuracy, if not literal
precision.”® There is also evidence to suggest that deponents supported
the content of the legal records they helped forge into being, even if
their exact words got lost in the process. This evidence is found in the
signatures present on legal records and the fact that such records were
sent on to the courts. Deponents were asked to sign the depositions they
had given after the depositions had been read back to them, allowing
them to correct and alter any errors or inaccuracies.”” This was impor-
tant for, as Cordelia Beattie has shown, the claims made by an indi-
vidual in their pleading or deposition, their ‘subject position’, needed
to match whatever that person was willing to testify to should the case
require court appearance.’ What is more, as Lloyd Bowen has shown,
this testimony needed not only ‘to be believable but verifiable’.** While
individual voices may not be found in the legal archives in pristine form,
we can still look for individuals’ narratives or stories.*

Moreover, invisible or hard-to-detect entanglements of voice do not
necessarily detract from the status of words as ‘life-writing’, as these can
also be found in some autobiographies. This is most noticeable where
the person whose life is recorded is not the one wielding the pen. While
we may well know that at least one of the amanuenses who physically
wrote Margery Kempe’s Book was not averse to adjusting what he
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Figure 1.1 The deposition of George Tarling containing extensive

emendations (The National Archives, STAC 8/128/11 (part 1), f. 49r).
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Figure 1.2 The deposition of Alice Grace with some minor emendations,
including to her age (The National Archives, REQ 2/395/36, f. 7r).

heard dictated to him to better suit his own tastes, we have no difficulty
in identifying Kempe as the ultimate ‘author’ of the work.* This view
is not affected by the fact that Kempe describes herself, or lets herself
be described by her amanuenses, in the third person, much as any liti-
gant’s pleading or deposition would be presented to the court.** In the
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case of both an amanuensis and their employer, and a litigant and their
lawyer, there is at least some level of collaboration, and the relationship
between speaker and writer is, to an extent, symbiotic.

This collaboration is also typical for the production of texts in early
modern England. The category of ‘author’ was far from fixed in the six-
teenth century, and it certainly did not carry with it modern notions of
a single and stable authorial intent. Instead we should consider author-
ship in this period to be a product of collaboration.” Several forms of
collaborative authorship are recognisable in this period, such as social
authorship, in which one person is responsible for the main text, but
others are involved in transcribing, editing and circulating it. Another
form of collaborative writing is that of composite authorship, a term
usually used to describe texts in which one author finishes the work of a
(often dead) colleague.’® While Diane Purkiss reminds us that ‘[a]ny text
produced by an early modern woman was prone to male intervention,
in the process of composition as well as at the point of transcription or
printing’, it was not only women’s texts that were products of collabora-
tion with or intervention by others.”” Helen Smith has deftly traced the
influences women had on men’s texts, showing that textual collabora-
tion, in all its various forms, was the norm, for not only women’s liter-
ary productions, but also men’s.*® Indeed, even Shakespeare sought out
collaborators (or was sought out by them): the current scholarly consen-
sus holds that he worked with a variety of co-authors on at least eight of
his plays.” Accepted forms of life-writing, such as is to be found in the
diaries of Sarah Cowper, are no exception to this. In one of her books
Cowper reflects on her life-writing by considering that ‘if other mens
sentences were left out, the pages would be void’.** Cowper thus bor-
rows other people’s words to create her own, highly personal account
of her life.

Even though literary scholars have embraced the concept of social
authorship, it still poses problems. Anne Askew’s (1521-46) The Exam-
inations is an example of this. While we know that the basic account
of her sufferings and persecutions was penned by Askew herself, the
printed forms in which it has been passed down to us were subject to
significant annotations, commentary and editing by John Bale and, later,
John Foxe. It is difficult, of course, to ascertain the precise level of edi-
torial interference that these men indulged themselves in without the
original manuscripts. Bale and Foxe certainly had reason to appropriate
Askew’s narrative of suffering for her Protestant beliefs: the hagiograph-
ical text turned Askew into a martyr and an example for fellow Prot-
estants. Nevertheless, the general scholarly consensus seems to be that
Askew can be considered the author of her own text, despite Bale’s and
Foxe’s editorial interventions.*' Rather than treating The Examinations



32 Early Modern Women's Life-Writing and English Llaw

as a form of composite authorship, however, some critics appear to
attempt to recuperate a single, authoritative voice to show that Bale
imposed his voice upon Askew’s text. For them, Askew’s text is in many
ways a text of conflict, in which her ‘authentic narrative’ has been sul-
lied by Bale’s imposition of his insensitive and misogynistic agenda.* It
is perhaps more helpful, and certainly more accurate in light of the way
pre-modern texts were constructed, to see Askew’s text ‘as an exemplary
instance of (. . .) collaborative coauthorship’.* This is not just the case
for Askew’s text, as Genelle Gertz has demonstrated that the male edi-
tors of accounts of medieval and early modern women’s heresy trials can
be seen as ‘agents in the production of women’s texts’, regardless of their
editing practices.** This notion is also helpful for our understanding of
early modern women’s writings more broadly.*

The combined efforts of lawyers and litigants need to be treated as
a form of collaborative authorship, too, in line with Frances E. Dolan’s
recent call to ‘recast mediation as collaboration, a collaboration that
facilitated women’s expression as much as or rather than occluding it’
when it comes to depositions.* Dolan’s arguments for the use of the
term ‘collaboration’, rather than ‘mediation’ are persuasive. She points
her readers’ attention to letters sent by women.*” At first glance, it may
be thought that women had more control over the letters they wrote than
over their depositions. However, just as in court a woman’s words would
be mediated by a court clerk or lawyer, many women employed scribes
and secretaries to pen their instructions, and it is usually difficult to dis-
aggregate the different influences on the letter, or tell whose hand it was
written in, just as is the case for women’s ‘petitioning words’.* Just as a
woman’s employment of a scribe or secretary does not lead scholars to
reject letters composed in such a way as not “fitting’ to be included under
the heading ‘life-writing’, neither should it lead them to ignore legal
records. It is the conflation of mediator and collaborator which allows,
nay demands, that legal records including (but certainly not limited to)
depositions should be treated as forms of life-writing. Indeed, mediation
does not necessarily cause the loss of authority; instead, texts can derive
authority from the fact that they have been mediated.”” The depositions
drawn up for criminal trials show that, while examinates may ‘lose’
authority over their own witness statements through the interference
of examiners or justices of the peace, at the same time these witnesses
give their statements an increased authority through their willingness to
swear to their accuracy.’® While a deposition contains two layers, as it
exists of a memorial reconstruction of a past event by the witness, as
well as a recording of this reconstruction by the examiner, neither layer
is necessarily more authoritative than the other, just differently so. By
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applying the literary concept of collaborative authorship to the historical
texts that are legal records, then, we can perhaps still not hear the unme-
diated, authentic voices of litigants, but it does make it possible to view
those litigants as (co-) authors of their own texts, and to recognise the
‘textual co-presence’ of litigants and lawyers, and deponents and court
clerks, in those texts.’!

That collaboration is not necessarily limited to just a litigant and a
single lawyer, moreover. The term ‘lawyer’ obscures the various forms
in which aid was available to individuals seeking legal help. As officers
of the Court of Star Chamber, to name one example, attorneys could
help litigants navigate the legal process. The communication between
litigant and attorney could be mediated by a solicitor, while counsellors
were needed to sign bills of complaint and argue in court. Scriveners
and scribes were available to pen legal instruments upon request. How
pleadings were produced and who, exactly, was involved in their produc-
tion remains unclear, despite a handful of attempts made at unraveling
the way pleadings were written.’> Indeed, as Gwilym Dodd has noted,
pleadings ‘almost never displayed authorial markings, and indirect evi-
dence for authorship is unfortunately extremely scarce’.”® We may not
know precisely, then, how pleadings came into being, but we do know
they were the product of a collaboration between a litigant and one or
more people with at least some legal knowledge.

Bowen has recently made a similar case for recognising petitions as
collaborative texts and suggests that to do so ‘helps in understanding
petitions as multi-authored texts which nonetheless script individual
lives and over which petitioners had a critical degree of control and
agency’.”® It is nevertheless easy to assume that pleadings owe more to
the lawyer (or lawyers) than to the client, not least when confronted by
the abundance of plainly formulaic language contained within bills of
complaint and personal answers.” These formulae, however, actually
make it easier to isolate the stories of individual litigants — if formulae
were limited to individual lawyers rather than more generally adhered
to then lawyer and client would melt into one as the pleadings were put
into writing. Lawyer and client’s words would sound as well as look as if
they were written in the same ink. In order to find the individual story of
the litigant one must focus on what remains after the formulaic language
is put aside.” Bills of complaint addressed to the Court of Requests, for
example, use ‘formulaic markers’, but the rest of the narrative contained
in a bill is ‘far more personalized’.’” It is that personalised account that
can contain traces of women’s lives.

It is in formulae, too, that we learn to differentiate between literary
genres. But just as to make assumptions that the literary conventions
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behind the sonnet form would stifle creativity in the poet would be to
commit an error of some magnitude, so would making the assumption
that the same is true in court pleadings. Generic markers and conven-
tions may set down laws of engagement, but at the same time these
laws allow authors to express themselves.”® Moreover, as Adam Smyth
reminds us, pre-modern autobiographies tend to rely ‘on the overt rede-
ployment of existing scripts’: it is in the alignment with other, older life
stories that texts can ‘produce a sense of self’.”” The formulaic nature of
legal records, I would argue, can be seen as such a script or generic con-
vention. So while it may be tempting to view the use of formulaic mark-
ers as a problem specific to legal documents, this may not be very helpful
in an analysis of those records. Instead, viewing these records through a
literary lens can highlight issues such as the influence of generic conven-
tions, as well as narrative perspective, elisions in storytelling, and the
role of the perceived audience.®

Those gaps that are inevitable in legal records must be considered
as generic markers, also — what is left out is easy to misread. Because
they were produced with a very specific purpose in mind, and bound
by their individual generic conventions, legal records exclude much
more information than they contain. As Paul Strohm has noted, if one
worked exclusively with documentary evidence, such as legal records,
one would never know that Chaucer was a poet.®' In working with such
records, one therefore has to accept that many questions will remain
unanswered. Indeed, alongside focusing on what is present in a legal
record, one must thus also assess what is not there. This is particularly
important for legal records whose legal context is otherwise lacking.
Documents relating to the same suit were not always filed together in
the archives, which can make it difficult to trace the paper trail of such a
case. A single document can be all that is left of such a case. Moreover,
cases were not always seen through from beginning to end. Often, cases
were stopped before judgement was given, for reasons as various as lack
of funds, the start of alternative proceedings regarding the same topic
in a different court or because mediation out of court had resolved the
issue.®? As a result, there are many cases in which court records do not
include a court’s verdict.®® In such cases, substantial context in which
individual records can be placed is missing. What remains, however, is
an individual’s attempt to write their life in opposition to the view cre-
ated by their legal opponent — even if that opposing view is no longer
present in the legal archive.

While it is plain that legal records can, indeed must, contain elements of
a life, there remains the question of intent — no litigant sought out the courts
of law solely to engage in a little life-writing. In The Oxford History of
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Life-Writing, Alan Stewart distinguishes between those texts that only ‘acci-
dentally bear autobiographical traces’ and the ones in which their authors
‘deliberately set out to write lives, whether their own or others’.** Legal
records, his volume suggests, belong in the former category.”’ Certainly, not
every litigant would turn to the courts of law in order to leave a trace of
their lives. They did so in an attempt to defend their rights or stake out their
claims. Nevertheless, it is the fact that litigants wrote their lives, no matter
how small a part of it, in opposition to the lives that were being imposed
upon them by their antagonists or their particular situation, that makes
them life-writers. In this respect, whether they did so deliberately or not is
of little import. The simple fact of the matter is that legal records by their
very nature contain glimpses of what early modern people found important
in their lives — and the fact that they were fighting over these traces, no mat-
ter how small, indicates their importance.

Moreover, all life-writing is, in one way or another, elicited by exter-
nal forces, and in that sense purposeful, even if it appears to be acci-
dental. An individual may not go to court because they want to assert
their life story, but once they are there, they will assert it as hard and as
cunningly as they can. All life-writers are provoked into writing their
lives, whether by God, an event or an experience.®® In this sense, court
is merely another provocation. That legal testimony is usually elicited
or even demanded does not deny it the status as life-writing, it rather
asserts it as such. Autobiographies, in their deliberate attempts to assert
objectivity, attempt to hide their confrontational nature. They, too, are
responses to an external stimulus that causes a recognition of the self
and potential loss of control thereof. Autobiographies, therefore, are
more like court records than one might like to think — it is just that the
court has different rules.

As the following chapters show in detail, women shaped their legal
records in complex ways that are closely related to more obviously
‘literary products’ of the traditional sub-genres of life-writing such as
autobiography and diaries. These texts are consciously constructed as
narratives with the intent of shaping the response of both the court and,
by implication, posterity. That they are written with a certain purpose
in mind perhaps reinforces the old adage that ‘history is written by the
victors’, but it certainly challenges the idea still beloved of many that
‘history is a matter of fact’. The word ‘fact’ had a very specific forensic
meaning in this period, and we do well to remember this when consider-
ing the pleadings left by women in the courts of early modern England:
in the legal context, a ‘fact’ was an alleged past event or human deed
or action whose occurrence was to be proved by evidence such as tes-
timony.®” Life-writing, whether done in traditional autobiographies or
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legal records such as pleadings, was an attempt at establishing a narra-
tive of ‘facts’ in that very specific legal sense of the word. These texts
were designed to persuade members of the court and contemporaries of
the accuracy of these ‘facts’ and the strategies women used to do this
make it plain that they were attempting to control how they, and their
lives, were seen by others.
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Chapter 2

Courtship and Marriage

On the first pages of her Meditations, Elizabeth Delaval (1649-1717)
provides a list of ‘those resolution’s I have made against the evill’s of my
life’." At the top of this litany of ‘many, many’ sins is that of

lament[ing] the loss of what is not a real but an imagenary good. No more
shall my tear’s be shed for the severity of my aunt who might without difu-
culty have setled me in the world according to my wish’s, nor for the falce-
nesse of a lover who has been alltogether unwhorthy of my heart since the
threat’s of a coveitous father had power to change his, and poorly make him
aske me to release the mulltitude of his vow’s, which are all broke or will be
soon, for I am told his father will force him to mary a daughter of the Earl
of Rutlands whom he has yet never seen, which some time or other I am sure
he will smart for[.]*

The travails of courtship and the search for a suitable marriage partner
appear to have been of the utmost importance in Delaval’s life, as it was
here that lay the primary cause of her sin. Although she had just been
spurned by her suitor, the young woman was determined to hide her
resentment: ‘And this I do not say out of revenge but in true grief for
sure I am that so it must be: that honest true love I have had for him
is still so deeply rooted that I find no pleasure in the thought’s of him
being punish’d’.’ It may be that this was merely a reflection of her char-
acter and maturity, but it could also be an indication of her awareness
of the genre in which she was writing, the occasional meditation. The
occasional meditation was a distinctively Protestant genre, in which the
various meditations ‘form a proof of the individual’s spiritual service’.*
Delaval’s Meditations, however, defies easy categorisation, as her spiritual
meditations are combined with descriptions of the everyday events taking
place in her life, of which her romantic pursuits are the most important.’

It is also likely that Delaval understood how ‘wrong’ behaviour
either during or following a failed courtship could harm a woman’s
reputation, and she was therefore eager to appear forgiving. As she was
the only daughter of Sir James Livingston (1621/2-70), Delaval’s match
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did not simply determine the course of her own life, it also had reper-
cussions for the family name. This may be one of the reasons why her
aunt devoted so much of her time to finding Delaval an eligible partner
of good prospects. The young girl’s head, however, was filled with ideas
about romance and true love, ideas she picked up from reading the prose
romances that her servant enabled her to read.® The conflicting motiva-
tions behind marrying for love or to safeguard the family honour form a
key theme in the Meditations. The question of whom she should marry
was an important source of the conflict that raged between Delaval and
her aunt. On more than one occasion, Delaval described having disputes
with her aunt over the choice of suitor: ‘but becauce I once disobey’d my
aunt in not giving my selfe to a young man that she had chose for me
[. . .], she crosses me now out of revenge for my disobeydience to her’.”

The concern shown by Elizabeth Delaval and her aunt over find-
ing an appropriate match in marriage was certainly not uncommon in
early modern England. Although remaining a spinster was an option,
marriage was considered the ideal. Indeed, according to legal guides
regarding women’s rights, such as The Lawes Resolutions of Womens
Rights (1632), women were understood as either ‘married or to be
married’.® The process of finding a suitor and getting married was
therefore of paramount importance in any woman’s life, not just in
Elizabeth Delaval’s. Since a woman’s social standing and financial
security depended on finding a suitable match, it is no surprise that the
court archives are bursting with accounts of allegedly broken marriage
promises and disputes over the validity of marriages. Although the
larger part of early modern English marital litigation focuses on the
problems that could arise around the formation of marriages, mari-
tal disharmony and breakdown of marriages were by no means alien
to early modern English culture. This chapter considers the way in
which women present their cases as litigants of suits concerning both
the formation and the dissolution of marriage. The narrative strate-
gies they use, such as character assassination, resemble in important
ways the literary tropes and narrative mechanisms we find in tradi-
tionally accepted genres of life-writing such as autobiography. Women
engaged in these cases in starkly different ways and these engagements
were dependent on whether the cases revolved around courtship or
marriage. While a woman involved in a courtship case would invoke
subtle techniques to discredit her male opponent while defending her
own reputation (after all, this courtship may have come to naught, but
the possibility of a future match must always be accounted for), a wife
who sought escape from a bad or abusive husband was free to attack
his reputation with rather more virulence.
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The Law on Courtship and Marriage

Rather more of Elizabeth Delaval’s Meditations is preoccupied with the
search for a suitable match than with her subsequent marriage.” This
emphasis on courtship over marriage is echoed in contemporary legal
suits. Issues surrounding courtship outnumber cases concerning marital
problems by a ratio of at least three to one.'” That there are so many
cases regarding courtship and marriage has to do with the ambiguity
surrounding what constituted a valid marriage and how to prove such
a marriage had been contracted. The law was relatively clear. Children
could be betrothed from the moment they reached the age of seven,
but the minimum age the law required for the formation of an actual
marriage was twelve for girls and fourteen for boys."" The canons of
1604 introduced an age bump, as it required the consent of parents or
guardians when anyone under the age of twenty-one wanted to contract
themselves or get married.'? Importantly, though, these same canons did
not declare marriage without consent void, which meant that even those
marriages contracted without consent were legally valid, even if they
were frowned upon by the church.

Problems arose when determining what constituted a valid marriage.
A simple exchange of consent formulated in the present tense was in
theory enough to create a legally valid and binding marriage. According
to the editor of The Lawes Resolution, ‘the full contract of matrimony,
is when it is made by words, de praesenti, in a lawful consent, and thus
two be made man and wife existing without lying together’."” In prac-
tice, the church courts propagated solemnisation of the marriage and
the publication of banns. But even if a marriage was not solemnised in
church, it could still be considered as valid by the church courts. The
requirements under the letter of the law thus deviated from the actual
practices. The result was considerable uncertainty as to what could be
asserted as a valid marriage. Those who wanted to be in no doubt were
well advised to take the traditional path as laid down by the church: via
the publication of banns, solemnisation via a church ceremony attended
by witnesses and the exchanging of vows and rings, followed by con-
summation of the marriage. On the other hand, the special position of
clandestine marriage allowed some leeway for those trying to wriggle
out from under their promises of marriage — both in the future tense (de
futuro, or betrothal) and the present tense (de praesenti, or spousals) —
in the case of regret.

That concerns regarding the formation of marriage contracts made
their way into contemporary drama shows how important the issue was.
Indeed, Subha Mukherji reads the proliferation of people whose marital
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status is uncertain in early modern drama as a reflection of the real-life
situation at the time.'* Shakespeare’s Measure for Measure, for instance,
centres on the status of two marriage contracts: between Claudio and
Juliet on the one hand, and Angelo and Mariana on the other. Claudio
is imprisoned for impregnating Juliet, whom he considers to be his wife:

Thus stands it with me. Upon a true contract,

I got possession of Julietta’s bed.

You know the lady; she is fast my wife,

Save that we do the denunciation lack

Of outward order. This we came not to

Only for propagation of a dower

Remaining in the coffer of her friends,

From whom we thought it meet to hide our love
Till time had made them for us. But it chances
The stealth of our most mutual entertainment
With character too gross is writ on Juliet. (1.2.133-43)

According to Claudio, ‘a true contract’ had been made between Juliet
and himself. Because the couple wanted to wait for Juliet’s family’s
blessing, and the accompanying dower, the marriage had not yet been
legitimised. Juliet’s pregnancy, however, made keeping their relationship
secret an impossibility and so Claudio found himself facing the death
penalty for fornication, despite his explanation and Juliet’s corrobora-
tion of his story. It remains uncertain what kind of contract has been
agreed upon, and scholarly opinion is still divided.” Even if the couple
had made spousals, the uncertain nature of the law meant that their
future child could be termed illegitimate.'® Even when two lovers agreed
to be married, then, their mutual consent was not necessarily enough to
avoid getting in trouble with the law.

The contract between Claudio and Juliet, who are expecting a child,
is contrasted with that between Angelo and Mariana, who are not.
Although Angelo admits ‘there was some speech of marriage’, he claims
the negotiations were broken off because the ‘promised proportions /
Came short of composition” and Mariana’s ‘reputation was disvalued /
In levity’ (5.1.215-20)." After he has been tricked into sleeping with
Mariana, Angelo is forced by the Duke to accept Mariana as his wife
and he finally admits that he had been contracted to Mariana previously.
Although the exact nature of the contract (de futuro or de praesenti) is
never explicitly mentioned, the fact that consummation is seen to trans-
form the relationship between Angelo and Mariana into a valid marriage
suggests the couple had exchanged vows de futuro. This would explain
the different treatment the two couples receive: while the child that Juliet
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is expecting will be born out of a non-solemnised marriage, and can
therefore be seen as illegitimate, Mariana and Angelo’s children, should
they have any, will be born in wedlock. Conversely, in The Duchess
of Malfi, John Webster makes the status of his title character’s mar-
riage contract clear: the Duchess and Antonio have exchanged vows de
praesenti.'® Because the marriage has not been solemnised, the couple’s
children are deemed illegitimate, both in the eyes of the law and the
Duchess’s brother Ferdinand."

The underlying anxieties in both Measure for Measure and The Duch-
ess of Malfi thus seem to centre around the question of whether a child
conceived or born outside of a solemnised marriage could or should be
considered legitimate: the question, as ever, boiled down to money (and
inheritance). Both on the stage and in real life, the anxiety surrounding
clandestine marriage was less the result of moral or religious scruples
than concerns over legality.”” The absence of evidence that a marriage
had taken place could lead to a range of accusations against men and
women alike. Another common accusation, bigamy, was also difficult to
prove or dispel if no official ceremony had taken place and there was no
church official who could confirm or deny a previous contract had been
made. The choice of whether or not to start legal proceedings, then, was
a complicated one.

This was particulary the case in matters concerning broken promises
in the courtship phase. If a woman was jilted by her suitor, taking mat-
ters before a court of justice could make her look scorned and disobedi-
ent, two qualities that were condemned in contemporary literature on
the ‘proper’ feminine traits, such as in Barnabe Rich’s The Excellency
of Good Women.*" Since the courtship had not led to the desired result
(marriage), the woman in question would have to start from scratch and
find a new suitor. Seeing a predecessor dragged before the courts for
having changed his mind while wooing a lady might well put off any
potential beau, of course. Moreover, taking someone to court in order
to force them to wed a woman they no longer desired might be con-
sidered an unfortunate way to begin a marriage. Conversely, failing to
invoke legal proceedings following a broken contract might also harm a
woman’s reputation, as it could indicate there was a valid reason for the
suitor to break off the courtship or engagement. Some women, however,
did not have a choice. This was the case when women became pregnant
before marriage. As if the scandal and damage to a woman’s reputa-
tions were not enough, the church courts could also penalise women
who bore illegitimate children.** Persuading the father of the child to
marry might solve a woman’s problems, but making private affairs pub-
lic (which starting legal proceedings would certainly do), could be a
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daunting prospect. The decision of whether to sue for broken promises
of marriage was one to be carefully weighed.

Suing for separation was also a choice that a husband or wife would
not make lightly. Divorce as we now know it was not an option, but it
was not impossible for spouses to effectively extricate themselves from
an unhappy union. Marriages could be annulled on the grounds of a
previous impediment, for instance if there was a valid pre-contract to
another party or if the couple were related in a forbidden way. This was
the only way spouses could escape the bonds of marriage completely,
freeing them to remarry. A marriage could be partially dissolved, how-
ever, by applying for a divorce of bed and board. This arrangement did
not dissolve the holy bonds of matrimony, but allowed both parties to
live separate lives, each with their own individual household. The law
did not allow for remarriage, but they would, at least, not be forced to
spend time together. Such a separation was only granted on the grounds
of cruelty or adultery. Given that annulment and separation were hard to
obtain (because of costs involved and coverture), the initiator of proceed-
ings to separate would have to carefully consider the possibility that the
process would end in failure.”® The possibility that the end result of such
proceedings would be your continuing to live with a partner you had
openly expressed a desire to desert may well be an intimidating enough
prospect to deter most potential litigants from even starting a lawsuit.**

Towards the end of the sixteenth century, a successful suit, on the
other hand, not only released a wife from an unhappy marriage but
might also give her some financial freedom, as a separation of bed and
board was usually accompanied by an award of alimony.” Such an
award was usually permanent, and the amount varied depending on the
husband’s income, the wife’s portion upon marriage and the reason for
the separation. If the couple had children, maintenance costs could be
added to the total sum.* Because a separation of bed and board did not
technically end coverture, a woman’s financial freedom was not guaran-
teed, however: without alimony she could struggle to keep any earnings
if her husband claimed them for his own.?” Those couples that did seek
legal judgement regarding either annulment or separation accepted the
fact that they must hang out their dirty laundry for all to see. Interest-
ingly, it was a route adopted by the lower ranks and the elite alike.”®
Some, however, chose a less public and expensive way of resolving their
marital problems, through the mediation of neighbours, friends and
family. Such mediation could be somewhat casual by nature, such as
when a neighbour steps in to enable and ensure conversation between
the two antagonistic parties, but it could also be a more formal process
involving the intervention of arbitrators.”” The goal in each case was
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to settle matters outside of court. This kind of dispute resolution could
help keep the behaviour of a violent husband or adulterous wife under
control, but it could not ensure the separation of holy matrimony, nor
could its agreements, such as the payment of alimony, be enforced. If
mediation failed or if one of the parties reneged on their promises, there
was no option but to seek redress in the courts.*

Whichever manner of dispute resolution was chosen, failed court-
ships and marriages were food for gossip and the parties involved would
therefore have to expect great interest in the details of their lives. Such
was the case with the quickly deteriorating marriage between Anne Lake
(1599x1601-30) and William Cecil, Baron Ros (1590-1618). The nature
of the conflict between the two spouses was thought to be sexual: in his
letters, John Chamberlain makes references to an alleged blackmail plot
between Lady Ros and her mother on the one hand, and Baron Ros on the
other. The women were said to have threatened to reveal that the Baron
was impotent, and to register this as grounds for the annulment of the
marriage. When this scheme failed to bear fruit, the Lake women went
one step further, publicly accusing Baron Ros of having illicit sexual rela-
tions with his step-grandmother, who they also claimed had attempted to
poison Lady Ros. Lady Ros, in turn, was accused of incestuous relation-
ships with her brother.’® Following a suit in Star Chamber, which was
presided over by James I himself, Lady Ros was found guilty of slander
and sentenced to prison, as well as a hefty fine. The case attracted wide-
spread public interest: Anne Clifford noted in her diary that ‘there was
spoken extraordinarie fowle matters of my Lady Ros’ who was ‘counted
a most odious woman’, while William Davenport’s commonplace book
includes a libel ridiculing Lady Ros, narrating the ‘shame’ the loss of
‘her beard’ (her pubic hair), caused by her promiscuous behaviour, had
brought her.** The backlash Lady Ros faced after her attempts to extri-
cate herself from her unhappy marriage is somewhat extreme, but the
case shows how private matters could quickly become public upon seek-
ing a separation. To avoid scandal of this (or less extreme) kind, women,
whether as feme sole or feme covert, carefully shaped the narratives they
told in court in order to minimise the damage to their reputations when
involved in matters over courtship or marriage.

The narrative strategies women employed are presented in two sec-
tions: the first half of this chapter concentrates on femes soles and the
courtship phase, and the second has the breakdown of marriage and
femes coverts as its focus. Each section first looks at the life-writing
of an early modern woman to highlight the strategies used in her text,
before turning to legal records in order to demonstrate how female liti-
gants employed similar storytelling techniques.
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Part I: Courtship

In the sixty-one folios that constitute the “True accountt’ of Anne, Lady
Halkett (1623-99), the author looks back on her life.* Despite being
written some years before she died, probably ¢.1677-8, the manuscript
abruptly stops mid-sentence in 1656, leaving the remaining forty-
three years of her life unaccounted for.** Several folios in the middle
of the manuscript have been ripped out, possibly by Halkett herself.*
The remaining text focuses on the author’s various courtships and her
involvement in political affairs of the time. A great part of the text is
dedicated to Halkett’s relationship with Colonel Joseph Bampfield, who
employed Halkett’s help with his political endeavours, including their
smuggling of the Duke of York (the future James II) out of England. The
couple also became romantically involved, although the exact status of
their relationship remains obscure. These various romantic and political
engagements had left Halkett vulnerable to gossip, and presumably in
an attempt to counter this, she set about writing down her life’s story.
The “True accountt’ gave Halkett the perfect opportunity to present her
version of events, in which she was able to excuse her behaviour and
choices.*® Halkett used various strategies to do so.

The first part of her account is dedicated to her various failed court-
ships and Halkett uses conditional clauses to retain her agency as she
discusses them. In the search for a suitable partner, Halkett had to strike
a balance between honouring her parents’ wishes, following her own
desires and pleasing her suitor. She explains how she informed one of
her dalliances, Thomas Howard, that she ‘was 2 or 3 yeare older then
hee & and were there no other obiection yett that was of such weight
with mee as would neuer lett mee allow his further adrese’.’” When
Howard does not accept Halkett’s refusal, she tells him that ‘hee need
neuer expect I would marry him withoutt his father and my Mothers
Consentt; if that Could bee obtained [9]** I should willingly giue him
the Sattisfaction hee desired’.’” This condition would be hard to meet;
it is clear from Halkett’s account that the couple could not count on his
father’s or her mother’s approval. Whether Halkett genuinely wanted to
marry her suitor or was simply stringing him along, the use of such con-
ditional phrases gave Halkett the opportunity of continuing to see him,
while keeping her ‘legitimate’ reasons for rejecting his offers of marriage
as a card to be played at her leisure. Halkett was equally disingenuous
following her mother’s ordering her to stop seeing Howard, meeting him
while blindfolded so as not to disobey this maternal directive.* She thus
juggled the wishes of her parents and those of her suitor alongside her
own agenda.
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The second strategy Halkett employed is that of selection. In her
‘True accountt’, Halkett consciously and openly leaves out the years of
her childhood, “for I hope none will thinke they Could bee either vicious
or Scandalous’.*' She also skips over her life as James Halkett’s wife.
Judith Kearns has argued that ‘the Memoirs are carefully and deliber-
ately constructed to justify behavior that has left Halkett vulnerable’
— and this behaviour seems to have taken place between the period of
her coming of age and her entering marriage.* As such, Halkett only
includes those parts of her life that might be a cause of scandal and does
her best to rewrite history in such a way as to excuse her conduct and
make herself appear virtuous.*’ The periods of her life that are free of
sin, or those periods she feels she has a good excuse for, are left mostly
unaccounted for. What Halkett chose to cover in her “True accountt’ was
thus subject to selection, something Halkett foregrounds throughout her
text, presumably in part to suggest that what remains was entirely true
and honest.

The stories she does tell are, of course, entirely her choice. Halkett
claims to remember exact words spoken years after an actual conversa-
tion took place, as such asserting her truthful authority. This allows
her to present other statements to be taken at face value by the reader.
There is a notable absence of discursive detail in the descriptions of
her various courtships. Halkett remains, for instance, deliberately vague
regarding the promises exchanged between herself and her suitor, Colo-
nel Bampfield. All Halkett is willing to share with her readers is that she
‘had beene puplickely Maried to him’, leaving the exact nature of their
marriage contract, and thus the exact nature of her sin, obscure.** She
thus remains deliberately vague when describing potentially shameful
behaviour on her part, while offering the kind of detail that makes her
seem truthful and accurate at other times. This suggests that the author
is highly selective in the information she shares with her readers, and the
way she presents such information.

Thirdly, Halkett uses her memoirs to vindicate herself and assert her
social credit. Her role in the civil war, and particularly her affair with
the married Colonel Bampfield, had left Halkett open to criticism. Writ-
ing her ‘True accountt’ allowed her to explain and excuse the choices
she had made. In order to do so without seeming immodest, Halkett
uses the reports and judgements of others regarding her character and
conduct to glorify herself. As Kearns points out, Halkett ‘at significant
points in the action [. . .] presents herself as having received the support
of another person, generally someone in authority or well-regarded,
or even more tellingly, as having won such a person over’.* Sir James
Halkett, for instance, spots her virtue, as she describes how his ‘eyes
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were so perceptable as to see & Loue iniured Vertue vnder so darke
a Cloud[, a]s incompassed mee aboutt’.** Besides complimenting her
future husband for his good judgement, Halkett craftily inserts a state-
ment about her own virtue. Conversely, she refuses to discredit Bamp-
field, even when she has every reason to do so. Rather, she lets other
people in her story refer to Bampfield as ‘the most vnworthy person Liu-
ing’, and that ‘though he were now [41] Likely to dye yett none pittyed
him’.*” In her reliance on second-hand, but ostensibly reliable, reports
of Bampfield’s unworthiness, she discredits her former suitor without
appearing in any way vengeful. If anything, repeating the approbation
of others while maintaining her own decorum may have made her seem
all the more honest, and thus all the more badly treated.

Anne’s marriage to the wealthy Sir James Halkett helped to redeem
her potentially scandalous past behaviour. But before she could accept
him as her husband, Anne wanted to get her financial affairs in order.
She declined all of James Halkett’s propositions of marriage, because
she wanted to ‘bring noe trouble’ to her future husband. She did not
meet with James Halkett ‘in order to Conclude [their] Mariage’ until
she had ‘Sattisfied all that I knew any thing was due to’.* The empha-
sis Halkett puts on the trouble she went through to settle her debts
prior to marriage reveals her awareness of the importance of credit; a
woman’s financial situation was closely linked to the way she was per-
ceived and spoken about and it could be damaging to her reputation if
she were to marry with debts.*” Moreover, it pre-empts any potential
accusations of marrying for money. Halkett thus makes a conscious
effort to present herself in the best light possible, using both her finan-
cial and social credit.

It is not that Halkett is selective when it comes to her “True accountt’
as much as it is what she selects (and actively omits) and how she does
so that is of importance here. We might expect a woman such as Halkett
to be able to wield the sorts of rhetorical strategies described here, and
perhaps assume that they are characteristics limited to female discourse
as found in diaries and autobiographies. It is striking, therefore, that
these same three strategies (using conditions, applying selection bias
and asserting credit) are to be found in the legal records of courtship
disputes. The continual appearance of these strategies in the records
suggests that a woman in the socially precarious position of having
been jilted saw them as the best strategies available to her. In this sense,
therefore, we can view Halkett’s “True accountt’ as a manifestation of
a broader cultural tendency in the self-representation of unmarried
women and the strategies used as precursors to the socially delicate
world of the autobiography.
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Most eligible young women were not completely free in their choice of
husband. Rather, they depended on the consent of their parents or other
‘friends’ to find a suitable match, even if the law did not stipulate such
parental consent.’® Parental control was thus not absolute, but condi-
tional. By accepting it, a woman claimed her parents’ goodwill, while
by refusing or circumventing it, she sacrificed this goodwill, potentially
alongside her reputation and marriage portion. Conversely, claiming
a lack of agency could be a powerful strategy, which, ironically, gave
women the upper hand in a law court. Those women who had some
agency in their choice of marital partner could assert it by claiming that
they lacked that very same power: by telling their suitors they were will-
ing to marry them on the condition that their parents gave consent,
women could present their not-to-be husbands with a false image of obe-
dient submission to their parents, while diverting the blame. Once they
were tired of their suitors’ attention, the women simply had to tell them
that they would not receive consent for their match. As such, women
were able to take control over the courtship phase and use the expecta-
tions of the man against them, by for instance stringing their suitors
along and accepting gifts and money for the duration of the courtship,
while having no intention of marrying their suitor at all. As has been
demonstrated by Laura Gowing, women often used conditional clauses
in their response to a marriage proposal.’

Women who were accused either of rescinding their promise to marry
or of denying their reputed marriage vows frequently used this strategy.
Joan Baker, for example, stressed that she was quite clear with her suitor
John Hawarde when ‘she made him a promise to marry with him if she
could get her mother’s goodwill or else not’.”> In like fashion, Alice Allen
told Henry Becher that if they could ‘get her father and mother’s good
will she would marry with him and otherwise she would not’.”> When
Thomas Mannsbridge asked Margaret Purdue if she could find it in her
heart to take him to her husband and ‘do forsake all other for his sake’,
she answered that ‘she would first know her friend’s good will whether
it were a fit match for her or no’.”* We have already seen Anne Halkett
make a similar statement to her suitor Thomas Howard.>’ In these cases,
women denied their own agency to escape legal sanction in the form of
the court’s assertion of either the alleged marriage or promise to marry
as legally binding. Moreover, by claiming they did not have the power
to betroth themselves without parental consent, women were able to
counter their legal opponents’ claims that a valid marriage (or prom-
ise thereof) had been procured, and in doing so, they simultaneously
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demonstrated that they were virtuous and dutiful daughters (and thus
virtuous and dutiful wives-to-be). The simple denial of agency, there-
fore, could be used, counterintuitively, to empower a woman during the
courtship phase. By offering their suitors a conditional promise of mar-
riage, on the condition that their ‘friends’ would give consent, women
could buy themselves more time to consider the proposal or give them a
way out when they decided the man in question did not make a suitable
match after all, as they could simply claim the conditions of the promise
had not been met. As such, a promise of marriage based on the condi-
tion of receiving parental consent is a crafty rhetorical strategy in itself.
Ellen Nixon was a young woman who seemed well aware of the
limitations and opportunities attached to the denying and affirming of
agency. Her former suitor John Cartwright started proceedings against
Thomas Nixon, her father, after he learned that his fiancée had married
another man.’® One of the legal issues of the case concentrated on the
question of whether Ellen Nixon’s marriage to Peter Morrall — the other
man — was valid. In order to determine this validity, the court required
insight into the role of Ellen’s parents. According to one of the deponents,
a John Howell, Ellen’s mother Maude Nixon was privy and consenting
to the marriage between her daughter and Peter Morrall, even though
she had previously given her good will to the marriage between Ellen
and John Cartwright.”” Deponent William Mullocke sketched Maude’s
role even more clearly, accusing her of visiting the Cartwright house in
order to persuade John Cartwright to take back the tokens of affection
he had given Ellen during their courtship — something John refused.’®
In doing so, Mullocke paints Maude as a typically meddling mother.*”
Whatever Maude’s role in the affair, it is plain that Ellen herself was
far from being an innocent party. Despite telling Johane Mullocke that
her parents had a ‘liking for someone who neither she nor anybody else
could like’ (meaning John Cartwright), Ellen Nixon was, according to
other deponents, keen to accept several tokens from John, including a
pair of gloves to be worn on the wedding day, a silk girdle, knives and
a hat from London. The final item was allegedly sent for by John on
Ellen’s explicit request.®’ In her personal answer, Nixon tries to paint
a picture of herself as the dutiful daughter. She stresses that, although
she did not want to marry Cartwright, ‘at that time fearing to offend
her said Friends she this defendant seemed to consent’.®! She also tells
Margaret Baylye that ‘she would do as it should please her friends but
she could never love [John Cartwright]’.> Only when ‘the complain-
ant coming unto this defendant and finding her very sad, said unto her
these words or the like in effect Ellen if thou like any man better than
me I pray thy take him’, does she make any claim to considering herself
free to act as she wished: ‘this defendant thinketh and as her counsel
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informeth her she was at liberty considering she never made the com-
plainant any but conditional promises’.®> As such, Nixon tries to clear
her name by insisting that she did not do anything wrong: at the moment
she entered into marriage with Peter Morrall, Cartwright had already
given her his blessing. And in any case, she never made anything except
‘conditional promises’, although Nixon does not elaborate what this
conditional character consisted of. She thus skillfully plays with the con-
cept of agency: she uses it to her advantage in establishing conditional
promises, in presenting herself as a dutiful daughter by pretending to
submit to her parents’ wishes when in fact she does not and by her insis-
tence that she did not even consider denying Cartwright until he gave
her permission.

Another young woman whose family sought to assert their choice
of husband over hers was Anne Fryer. In 1578, she was summoned to
defend herself before London’s consistory court by her former suitor
Peter Richardson.® In her personal answer Fryer outlined the pressure
placed on her to marry according to her family’s wishes. Fryer told of
how her father was the most active in this, ‘earnestly persuading her
to yield her consent’, harassing her and even resorting to ‘using withal
some threats’. Fryer’s reluctance to comply with her father’s wishes
stemmed from her previous commitment to marry a Richard Robinson,
who was at sea at the time that Peter Richardson was pressing his suit.
Although Fryer admitted to being ‘moved [...] somewhat (although
against her will)” under the influence of her family, she still refused to
abandon her previous engagement in Richardson’s favour. At a dinner
party at her grandmother’s house, Richardson put Fryer on the spot,
asking her outright to give him her hand. Fryer resorted to trickery,
presenting this insistent suitor with her left hand as she had already
given ‘her right hand with her faith and troth in the way of marriage to
Richard Robinson’. And when one of her uncles asked Fryer if she
would take Richardson as her husband, she ‘answered yes: meaning
indeed to have taken him to her husband, if that Richard Robinson had
not claimed her former promise to him by her’.*® While Fryer’s ‘yes’
seems unambiguous, the ‘if’ signals the conditional element of her
sentence: were she not promised to Robinson, she would have married
Richardson. The conditional is thus found in the court records, but not
at the dinner party, where she answered ‘yes’.

Fryer, however, had no intention of marrying Richardson. She could,
of course, have simply told her family and suitor this clearly and unam-
biguously, but responds as she does to maintain the fiction of obedience.
By not telling her family and suitor that she had already promised herself
to another man, she made use of another strategy that recurs frequently
in courtship litigation: that of selection bias.
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Selection Bias

Part of a narrator’s role is to orchestrate the events in their story. This
includes the careful selection of information in order to maintain the
goodwill of the audience, the better to persuade them. This selection
can include the simple avoidance of facts that might harm the litigant’s
case, the paying of lip service to other facts and the use of hyperbole
and emphasis to exaggerate the importance of yet more facts.®® A story
is always one-sided, especially when a story is told with the intention of
persuading an audience, as is vital in court.

The primary audience for litigants would be the sitting judge(s).
To convince that judge of the truth of their story, a litigant needed to
address the requirements for the formation of a valid marriage and
in doing so prove whether or not those had been met. These require-
ments, then, form the basic ingredients for the stories litigants of mar-
riage suits told. Women would have been well aware of these, as there
was a widespread appreciation of and contact with the law in early
modern England.®” Awareness of the laws surrounding marriage was
particularly widespread, given the many debates on the matter, both in
the religious and political spheres, and the fact that marriage was an
institution that would affect almost everybody at some point or other.
Furthermore, mortality rates ensured that many would have direct expe-
rience of it more than once during their lifetimes.®® It seems that only the
most socially isolated of women could possibly be unaware of the pit-
falls of marriage, and thus what sort of things they ought to address in
their bills of complaint, answers and depositions, should the need arise.
Knowledge of the factors that could make or break a case were key to
making intelligent selection decisions when composing a narrative.

Since a lawsuit necessitated one to defend one’s actions, we might
expect women who found themselves amidst a legal battle regarding
their conduct in courtship to take the opportunity to be as descriptive
and detailed as possible in their accounts. Details of vows, actions taken
and tokens received were exactly the information that might indicate
whether a contract had been made or a promise had been broken. The
time spent on each of these elements, or the extent to which certain fea-
tures were ignored, is often revealing.

This is demonstrated in the 1601 case of Ashe v Bedcotte. Elizabeth
Bedcotte is accused by her former suitor, John Ashe, of breaking her
promise of marriage. She has no trouble admitting that John Ashe was
a former suitor of hers and she also acknowledges that she did indeed
receive several tokens of affection from him, although, according to her,
they were not valuable and had already been returned to Ashe before
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he exhibited his bill of complaint.®” The emphasis on the value of gifts
is a reaction to the audience to be persuaded — the suit was taking place
before the Court of Requests, the so-called poor man’s court. Since John
Ashe claims that his courtship of Bedcotte has put him in a state of
‘very great loss and almost undoing’, Bedcotte would naturally con-
test the value of the tokens received, even before stating that they had
been returned in any case. Bedcotte avoids describing the nature of their
courtship in any detail, as she ‘further confesseth that she doth now
refuse to marry with him and she thinketh she hath good cause so to
do and lawfully may do both by Law and conscience’. She continues
by desiring ‘the opinion of this honorable court; whether against her
this honorable court will proceed any further to examine this cause or
no and humbly craveth to be dismissed of this injurious suit with her
costs and charges in this suit most wrongfully sustained’.”® Bedcotte thus
keeps the detail she supplies to a bare minimum. We may infer that her
legal strategy is only to respond if not doing so would harm her defence.
The rhetorical effect of this approach — spending as few words and little
time as possible on the matter — emphasises the key argument of the
case: that the whole matter is hardly worth any attention at all. Where
Ashe claims that Bedcotte has acted ‘most fraudulently, dishonestly and
unconscionably’, Bedcotte’s response is that not only are these accusa-
tions nonsense as she returned the (worthless) tokens to Ashe, but that
her refusal to marry Ashe was allowable both by law and conscience.
Elizabeth Bedcotte’s strategy of brevity is by no means unusual. Simi-
larly, a defendant named Elizabeth Frith rebukes her suitor’s accusations
in the shortest way possible by saying that he ‘hath had talk of mat-
rimony with her and she said to him that he should be as welcome to
her as any other man should be’ and one Jane Salisbury simply states
that William Lloyde ‘was a suitor unto her in the way of marriage and
she always denied him of his suit’.”! Both women answer their suitor’s
accusations with the minimum of words. We see a related strategy in
the personal answer of Elizabeth Church.”” Church is sued by Mathew
Levett, a former suitor for her hand in marriage. Although Levett ‘by and
by asked of her if she could find in her heart to love him’, she claims ‘she
could make him no answer (so soon)’ without the consent of her aunt
and uncle. The suitor is persistent, but Church ‘made him always the like
answer’. Deponents describe how Church eventually gives in to Levett’s
wishes and promises him to ‘take the Mathew Levett to my husband to
have & to hold from this day forward in sickness & in health till death
us do part’ in a marriage ceremony.”? Church, on the other hand, claimed
that she did not remember any form of ceremony taking place between
herself and her alleged husband. Although she remembered Levett taking
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her by the hand and speaking to her, ‘what answer she did make unto
it she doth not now remember for she was so sore amazed’. Her answer
acted as a road block to further cross-questioning: she could fall back on
her alleged memory loss with each question she did not want to answer.
Since there were several witnesses who could testify to Church’s pres-
ence and behaviour at the marriage ceremony, denial was not a workable
option for her. In the presence of damning witness testimony she resorted
to the shortest way to cut it off, claiming that the surprise wedding cer-
emony affected her mental faculties, temporarily blocking her memory
and perhaps also her judgement.

While in some cases brevity was chosen as the best strategy to close
down further enquiry, at other times supplying a detailed version of
events might be considered the better approach, especially for a litigant
who needed to amass evidence of her good character. This could be par-
ticularly useful if there was a large amount of evidence piled up against
somebody and their accuser was aiming to destroy their reputation. The
1610 Moore-Perrie c Warren case is a good example of this: both parties
give a detailed account of their version of events and various deponents
are called upon to collaborate the parties’ narratives. The case forms
the backbone to the third recurring theme in courtship cases: asserting
social credit. Such assertion requires the building up of evidence and
testimonies and can lead to lengthy accounts.

Asserting Social Credit

Especially during the courtship phase, a woman was left vulnerable
to gossip about her behaviour. Too much familiarity with a man, for
instance, could ruin a young girl’s chances on the marriage market,
while too little affection could make the suitor give up. The legal process
brought a particular kind of scrutiny upon the actions and demeanour
of a woman. As Douglas Walton points out, a ‘defendant’s only argu-
ment may be her good reputation, demonstrated by her past actions
and good character shown by them’.”* This was not lost upon early
modern women: in legal records we observe women styling themselves
as virtuous and blameless and their legal opponents as the opposite.
In order to convince a judge that their version of events was the more
accurate, litigants (both defendants and complainants) naturally sought
to present themselves in the best light possible. The fine line between
vindication and boasting had to be carefully managed, however, as too
great an insistence on one’s good character could be seen as immodest, a
characteristic considered unbecoming in early modern English women.”
Tip the scales too far in one direction and one’s integrity would become
open to question, and with it, one’s reputation.
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The widow Margaret Moore-Perrie seemed well aware of this when
she sued Richard Warren before the consistory court of London in
1610.7 The lawsuit between them centres around the question of
whether a legitimate marriage had been procured between the two.
The couple met for the first time in the tavern the Black Spread Eagle
in Wapping, London, and their relationship seems to have developed
rapidly, which, as Eleanor Hubbard points out, may well have been
because of their high level of drunkenness.”” Deponents on behalf of
Moore-Perrie present Warren as the initiator of proceedings. In fact,
they suggest that Warren was so taken by the widow that he neglected
to enquire into the situation of his newly beloved until after their mar-
riage had been procured — on the very same evening that they had
met. Moore-Perrie’s testimony showed her as equally infatuated with
Warren, so much so that she put complete trust in him. One of Moore-
Perrie’s witnesses, a Johannes Johnson, relates the following;:

this Jurat’s [someone who has sworn an oath] wife would have had the said
Richard Warren to break a piece of gold between him & the widow, & to
give her the one half & keep the other, & the said Warren said he had not a
piece of gold there, & thereupon the said Margaret said what need no any
gold I dare take his word for I am persuaded he will not go from his word,
or such like speeches passed between them.”

Moore-Perrie is depicted here as a trusting woman: she takes her suitor
as a man of his word. The statement perhaps suggests she is naive, but
ultimately it reflects her in a good light: it acts as a character witness
because it suggests to the judge that she has no ulterior motive for want-
ing to marry Warren, and also that as she trusts, so can she be trusted.
Warren may not have had a piece of gold available to act as a mate-
rial witness to the marriage, but according to this witness he promised
Moore-Perrie that this current lack would be met in the future with a
much larger token in the form of real estate:

He, the said Richard Warren, said to the said Margaret Perrie also More
that if she would be contented to marry him he would give her that house,
meaning the house called black spread eagle wherein they were, & the said
Margaret said she was contented to be married to him, & there upon the
said Richard Warren said (. . .) I do frankly give thee this house in token that
we are man & wife & it shall be thine & other houses more.”

According to this witness, Warren offered his new wife the tavern
of his own free will — Moore-Perrie did not solicit it nor did she at
any stage inquire into Warren’s financial situation. The implication
is clearly that Moore-Perrie married Warren out of genuine affection
rather than avarice.
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Since Johnson is Moore-Perrie’s witness, it is of course not surprising
that he both corroborates her story and paints a favourable picture of her.
Indeed, both Johnson and the widow’s other witnesses can be accused
of partiality; as lodgers in her house, they all stand to lose something
should they displease her and gain something should their landlady take
possession of the tavern following their testimony. As Hillary Taylor has
demonstrated based on records of the Court of Star Chamber, material
dispensations and economic gain were reasons for would-be deponents
to either testify, or to refrain from doing so, on behalf of their social
and economic superiors.* Indeed, swearing on oath, as witnesses had to
do, was no guarantee that their testimony was true, nor was it regarded
as indicating as such, as Barbara Shapiro has shown.*' J. A. Guy has
noted, moreover, that ‘perjury was rampant in the English bill courts’.**
As well as providing Moore-Perrie with an excellent reference, Johnson
also gives us reason to believe that we may reasonably suspect the reli-
ability of his testimony: in his statement, he confirms that his landlady
approached him regarding his testimony and asked the witnesses ‘if they
heard not Warren promise her marriage & what speeches they heard
between them’.**> Female litigants may not have had the freedom shown
by autobiographers and diarists such as Anne Halkett as they simply
ignored events or wrote people out of their stories as they saw fit, but
they could still secure a similar control over their stories by selecting and
influencing those individuals who were going to tell it — their witnesses.

While Moore-Perrie makes an effort to demonstrate that she had no
ulterior motive in marrying Warren, he is more careful in the selection of
his spouse: several deponents testify that Warren ‘asked her if she were
out of debt & she said she was & then he said he would have her to his
wife if she had but the clothes on her back’.** Another witness corrob-
orates this story and several witnesses emphasise Moore-Perrie’s solid
financial affairs prior to the alleged marriage. However, here too, we can
assume that Moore-Perrie has coached her witnesses, whose dependence
on her may have made them willing to lie on her behalf.

Truthful or not, these statements in the Moore-Perrie case show us
the importance of ‘social credit’ in early modern society and especially
in the early modern courtroom. Warren’s alleged inquiry into his future
wife’s solvency demonstrates how closely connected a woman’s finan-
cial situation was to the way she was perceived and spoken about. In
particular, and as Halkett’s “True accountt’ shows, it could be damag-
ing to a woman’s reputation and standing if she were to marry with
debts; again and again in legal records we see women’s financial status
placed under scrutiny before entering marriage. As Craig Muldrew has
suggested, early modern society placed value not only on the ability to
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repay a debt, but the whole economy of trust that surrounded this; it was
this trust that earned you ‘social credit’.®® One’s social credit determined
whether a household was able to obtain financial credit and without it,
a household could not thrive.*® This goes some way to explaining the
emphasis placed on a woman’s financial situation upon entering mar-
riage. Settling her debts before marriage ensured that those debts would
not transfer to her husband and household, and that bad credit would
not affect the future of her family and household either financially or in
terms of social standing. Social credit took time to build, but allowed for
financial credit. Demonstrating fiscal responsibility could act as short-
hand in court and demonstrate a litigant’s social (and moral) responsi-
bility. Stressing the attempts they made to organise their financial affairs
prior to marriage can thus be seen as a strategy employed by women in
court to establish moral credibility. For Margaret Moore-Perrie, mak-
ing sure the judges on her case knew her financial status prior to her
supposed marriage was solid was not only a way of showing that she
did not marry Warren for the money, but also that she was a woman of
good reputation and thus obviously not lying. As such, Moore-Perrie’s
deponents help paint her character in a more favourable light. It is no
accident that the witness statements concerning Moore-Perrie should
focus so much on her financial situation and the one she thought she
was about to enter.

The reliance on witnesses, however, also served another function: to
maintain the appearance of modesty. Conduct books described the ideal
woman as modest, silent and humble.?” By voicing their own virtues and
exhibiting their proper behaviour in a public legal proceeding, women
would act contrary to those moral prescriptions. To let witnesses do the
praising allowed litigants to circumvent this predicament, but still reach
the desired goal. Deponents could function equally well when they put the
opposition in disregard by means of argumentum ad hominem.*® Build-
ing on the idea that white looks whiter when put next to black, such an
attack on the character or personal attributes of the legal opponent helps
to put the litigant in a better light. While this type of character assassina-
tion was not a frequent occurrence in pre-marriage litigation, when it did
happen, it was primarily carried out by witnesses rather than the female
parties in a suit.”” The method needed to be employed carefully, as the use
of ad hominem arguments could easily backfire. If the female litigant’s
argument was perceived as an overly aggressive attack on her former
suitor, this reflected badly on her credibility.”” The need not to appear
quarrelsome or vengeful was especially great for a jilted woman. This is
where witnesses could play a useful role, as they, of course, were not the
ones on trial. We see this in action in the Moore-Perrie case, where one



62  Early Modern Women's Life-VWriting and English Law

deponent claimed that she heard ‘a girl said there goeth Waren they call
him dirty Dick’.”* Whether Moore-Perrie had any role in finding such a
useful witness is hard to say, but the allegation against Warren’s moral
rectitude serves her well as it implicitly invites the court to contrast this
with her own, unimpeachable behaviour.

Women involved in courtship litigation thus tended to take a rela-
tively amicable approach towards their legal opponents. Rather than
looking to attack their former suitors, they simply denied the charges
made against them. Should character assassination be necessary, then
this could be left to their deponents. Conversely, women involved in
suits for separation took a very different approach. These types of suits
were much less friendly, and character assassination formed more the
rule than the exception. Wives were accused of adultery, unruliness and
even poisoning; husbands were similarly accused of adultery, but cruelty
and violence were the main accusations. These were accusations that
could not be dealt with in an amiable manner; these issues invited an
offensive approach.

Part Il: Marriage and Its Breakdown

Around the year 1610 Margaret Cunningham (d. ¢.1630) wrote her
autobiographical A Pairt of the Life of Lady Margaret Cuninghame.’*
The text opens as follows:

I was married upon the 24th of Januwary 1598, and I remained with my
Lord my Father three years, without receiving anything of my husband’s liv-
ing, but was furnished by my Lord my Father in my abulziement [clothing],
and all things needful.”®

In this first sentence, the Scotswoman sets the mood and scene that char-
acterise the rest of her autobiography; from the moment the couple enter
into marriage, her husband refuses to fulfil his duties as a husband. It
seems to have been the continual negligence and cruelty that James,
Master of Evandale, displayed towards his wife that drove her to write
her autobiography. Nothing significantly changes over the duration of
the work, as the final sentence is written in much the same spirit: “The
nixt tryste [meeting] not being come, I remain destitute at the present of
any money to sustain me, my bairns and familie, remaining in Libertoun
the 29 of Sept. 1608°.”* As such, Cunningham’s entire autobiographical
work can be read as a charge against her husband.

Cunningham’s open attack on her spouse is surprising in a social
environment in which wives were expected to remain silent and in a
state of spousal subjugation.” More startling still is the fact that she
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appears to have consciously courted public attention with her story,
hoping to gather support for her decision to seek a legal separation
from her husband.” To vindicate her choices in the eyes of the pub-
lic, Cunningham employs two strategies. Firstly, she makes her hus-
band look bad by exposing him as a cruel and philandering spendthrift.
Conversely, Cunningham portrays herself as an innocent victim, left deso-
late and in despair, unable to function as a normal housewife and mother.
The second strategy visible in Cunningham’s autobiographical text ties
in with this portrayal of herself as a weak and vulnerable woman. In the
painting of such a self-portrait Cunningham denies herself the agency
that she is patently displaying by picking up her pen. The dissonance
between these two facts is apparent throughout her autobiography.
Once again, however, we see that such strategies were not peculiar to
the autobiographer; female litigants deployed strikingly similar strate-
gies in their pleadings. Despite the seeming overlap with the narrative
techniques employed in courtship cases, we find here a distinction in
degree. Whereas female litigants in courtship cases established auton-
omy by using conditional phrases, in separation cases, women actively
and unequivocally described themselves as free agents. Similarly, the
relatively amiable approach chosen in courtship cases is exchanged for
a more offensive one here; femes coverts seeking alimony or an annul-
ment aimed to utterly discredit their husbands. These two strategies are
inextricably linked. This is largely due to the distinct legal status of the
married woman. Since women were prohibited from suing their hus-
bands under the common law, their rhetorical strategy before church
and equitable courts was, necessarily, two-fold. Firstly, they had to
persuade the court that they should be given the right to present their
case regardless of the principal of coverture, which prevented married
women from suing without their husband’s approval. If this request was
granted, women would then have to attempt to demonstrate that they
were in the right to seek a de facto separation — equity courts could not
grant formal separations, but did allow informal, private separations
to stand.”” To persuade the equitable courts to hear their case, women
would have to tackle the issue of their status as femes coverts. Rather
than letting this hold them back, women used the principle of coverture
to make their case even stronger by arguing that, although they were
not supposed to, they were forced to resort to suing their husbands as a
result of their treatment at these men’s hands. This approach meant that
the legal battles between husbands and wives were, without exception,
adversarial in nature.” In order for a litigant to win the suit, the legal
system invited them to credit themselves and discredit the other party.
Where a couple would, during their marriage, be perceived as one unit,
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these suits for separation see both husband and wife going out of their
way to demonstrate that the other party has violated their part of the
marriage contract. In order to sway the court in their favour, female
litigants were required, or given the opportunity, to create a written
account of their marital life.

Establishing Legal Autonomy

Though to persuade a court to hear their suit meant establishing their
legal autonomy as separate from their husbands and outside the bonds
of coverture, the best strategy for ensuring divorce of bed and board and
subsequent alimony was to appear as weak as possible. This simultane-
ous assertion of both weakness and strength, this denial and affirmation
of agency, formed a vital element of a woman’s pleadings in cases where
the litigants were married. While the principle of coverture prevented
women from acting as their own legal entity, women could also use it to
their advantage. By demonstrating that they had held up their end of the
marital bargain, but their husband had not — thereby breaking the bonds
of marriage — women could show that their appeal should be admitted.
One might expect this emphasis on coverture to be the input of these
women’s lawyers. However, early modern women were well aware of
their legal status and can thus be expected to understand the necessity
of challenging their status as feme covert.”” Moreover, if such challenges
were present in a formulaic insertion, we would expect it to appear in
every example of a woman suing her husband in the Court of Requests.
This is not the case, however, and those who do make use of this strat-
egy all choose a different wording to explain their point.'"

In 1609 Elizabeth Egginton sued her husband Frauncis and his father
John before the Court of Requests.'”" After her first husband died, Eliza-
beth lived quite comfortably for the space of two years. Then she met
John Egginton, who offered Elizabeth the hand of his son in marriage,
‘whereupon your said Subject being a weak and simple woman and alto-
gether relying and trusting upon the fair promises of the said Iohn Egg-
inton the father was contented and condescended to the said marriage
with the said Frauncis Egginton’. Elizabeth’s statement does more than
simply demonstrate that she was lured into the marriage by the sweet
promises of the father of her future husband. By making use of almost
tautological words in describing herself (‘weak and simple’) and the
relationship between herself and her father-in-law (‘relying and trust-
ing’), Elizabeth puts deliberate emphasis on her supposed vulnerable
and trustworthy nature and thereby on the expectation that Egginton
would behave wisely and honourably. This naivety is not presented as
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a character flaw: it is not Elizabeth’s weakness that is problematic, the
issue is that her husband forsakes his marital duties.

That Frauncis indeed refused to honour his wife becomes clear in
Elizabeth’s description of their marriage, which turned out to be an
unhappy one. Written with the advantage of hindsight, Elizabeth’s state-
ment asserts that she now realises that Frauncis was motivated purely by
the opportunity to acquire Elizabeth’s money and property.'®* At first,
Frauncis only uses ‘threatening and menacing speeches’ to try to con-
vince Elizabeth to give up her wealth. When that does not work, Fraun-
cis resorts to violence. He starts to ‘beat, hurt, wound and maim your
said Subject in diverse places of her body whereby your said Subject is
made unable to labour and work for her maintenance’. When Elizabeth
still does not give in, Frauncis tells his wife that he will

cause or procure your said Subject to be killed and that the death of your
said Subject should be obscured and not made known, that your said Subject
should be burned in an Oven that thereby it might not be known what was
become or happened to your said Subject.

The story Elizabeth relates is a shocking one. Not only is she in danger
of her life, but the only solution open to her (apart from seeking legal
redress) is to escape from her husband’s cruel clutches, which leaves
Elizabeth ‘enforced to beg her bread and ready to perish for want of
food and sustenance’. Her decision to sue in a court of law, then, is
represented as an act of basic self-preservation. Besides gaining sympa-
thy from her audience by portraying her husband as a monster, Eliza-
beth’s story also emphasises her husband’s failure to keep up his end of
the marriage contract. Although legally Elizabeth is still a femne covert,
the bonds of marriage have already been severed by Frauncis’ refusal to
perform his duties as a husband. The implicit logic is that Frauncis has
thereby forced his wife to sue him, even though she knows she cannot
do so according to the tenets of common law:

for that your said Subject is not able to bring or maintain any Action by the
strict Course of the common Laws of this Realm, for that your said Subject
being a feme Covert cannot bring the same against her husband nor against
the said John Egginton his father (without naming the said Frauncis her
husband) who hath offered and done her, your said Subject, a great part of
the wrong which she hath received.'”

Elizabeth demonstrates here that she is aware of her complicated legal
position: she cannot sue either Egginton before a common law court,
because of the rules of coverture. It is exactly for this reason that Eliza-
beth emphasises, and perhaps even exaggerates, the hardship she has
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endured. Elizabeth thereby shows that her lack of agency is two-fold.
She is both without legal agency (‘your said Subject is not able’), and
bereft of literal agency. She is a victim of a conspiracy between her hus-
band and father-in-law, who coerced this ‘weak and simple’ woman into
a marriage within which she was terrorised and threatened with death
if she did not hand over her money and property. It is impossible to
know whether Elizabeth’s appeal was effective: no court order survives
to reveal who won the case.

Just as women knew full well the restrictions placed on litigation
between husbands and wives by common law, so did their husbands.
Therefore, when Anne Perrye sued her husband John and pleaded with
the court to be heard, it is hardly surprising that her legal opponent
emphasised her legal rights and restrictions: ‘by the Common law of
this Realm no feme Covert is enabled to sue without her husband’.'"*
The way in which Anne tries to convince the court to let her continue
her suit regardless is a persuasive rhetorical strategy in itself. Her bill of
complaint reads: ‘for that she is a feme covert and may not sue alone
at the common law, but humbly prayeth consideration of her Cause
and that her suit may be allowed, and that she & her said children
may be relieved in this honourable court’.'™ Anne makes clever use of
anaphora, or the repetition of the same word or phrase in successive
clauses, sentences or lines.'” The repetition here is of the word ‘may’.
The court would certainly agree with the first clause in which she uses
the word ‘may’: here it is immediately followed by the word ‘not’ and
makes a true statement that femes coverts were not allowed to sue with-
out their husband according to the common law. However, the structure
is repeated twice again without the addition of ‘not’, first as a request
that her suit ‘may be allowed’, and that she and her children ‘may be
relieved’. Given that the court might feel morally compelled to allow the
latter (that she ‘may be relieved’), they are therefore obliged to permit
the former.

Anne Lloyd uses a similar strategy to persuade the court to order
her husband to provide for her and her child’s maintenance, but adds
a subtle twist.'"”” Anne first stresses her awkward situation: she ‘was
by her own means and not otherwise glad for safeguard of her life to
depart away from him: without any manner of exhibition, allowance or
maintenance for her or her poor young Infant’. Why Anne fears for her
life becomes clear in an earlier suit, where her husband Humfrey admits
that several incidents have taken place between him and his wife, such
as him giving her ‘two or three blows’ with a ‘small stick’ when he
found her ‘Drinking in a private Chamber in the house of the arlate
Thomas Sanhon with a Couple of vagrant persons’.'”® After she left,
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Humfrey consequently decided to ‘bar her and her infant of any man-
ner of exhibition, maintenance or means to live upon and of all succour
and help to supply her necessities and extreme wants’. Once again we
see the wife stressing how her husband has failed to uphold his contrac-
tual and moral obligations as a husband and father, thereby implicitly
freeing her of her legal obligation to him. Her victimhood, ironically,
makes her claim to legal agency much stronger and emboldens her:
‘for that your said subject is a feme covert and in point of law not
answerable, yet being thus used and denied her competent maintenance
both for herself, her child and family is forced to sue your highness for
a Competent relief, maintenance and exhibition according to her and
her child’s degree and calling’. Like Anne Perrye, Anne Lloyd uses her
children as exhibits of her husband’s moral failings. In so doing, both
women make their children stand in court beside them, albeit virtually.
Since her husband is unwilling to provide for his family, Anne Lloyd
is forced to address ‘your highness’. As such, she effectively substitutes
one figure of authority for another: her husband for the queen. If her
husband refuses to take care of his family, Anne, as a good mother
ought to, will find other means. To make her situation even clearer,
Anne adds: ‘therefore your poor subject being pressed to these extremi-
ties must and doth appeal unto your sovereign highness’.'” Anne’s hus-
band is not impressed by her arguments, and gives the following reply:

she might have complained of him to the justice of the assizes of the said
County or unto any of her neighbour Justices of the peace in the same shire
where they both dwelled and so have procured him with sufficient sureties
to have been bounden unto the peace, if not unto his good behaviour, which
had been a fitter and a shorter course then to come from thence two hundred
miles and here to complain.'"’

Humfrey’s complaint illustrates that Anne did not choose the usual
course of action by turning to the Court of Requests. She did so, per-
haps, because of Requests’ reputation as a tribunal that took a favour-
able stance towards women or for the fear that local justice would not
have ruled in her favour, perhaps because of a personal connection.
Indeed, he was right to try to convince the masters of Requests to deem
the case inadmissible: the court honoured its reputation by allowing
Anne to present her case before them and eventually ruled in her favour,
ordering Humfrey to pay maintenance to his wife.""!

Isabell Birley, on the other hand, explicitly presented herself as a
feme sole in her husband’s suit against her.''* Some ten years earlier Isa-
bell had requested the consistory court of Chester for a separation on
the grounds of his ‘very dishonest Course & Conversation of life And
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living Notoriously in adultery with one Margrett Harrison’. According
to Thomas, this separation was one of bed and board. Isabell, however,
claims that the court ‘pronounced, adjudged & declared [her] to be
free & Clear of the said marriage & the bonds thereof’. According to
her legal counsel, ‘the said marriage is fully dissolved & she the said
Isabell by the said sentence is made sole’.""* Whether or not the mar-
riage was completely dissolved is important for the new suit filed by
Thomas before the Court of Requests. In this suit, Thomas tries to
reclaim certain goods and chattels that Isabell has, according to him,
taken possession of illegally. This, of course, partly explains why
Isabell is so eager to stress her status as feme sole. If the court considers
her to be tied by the bonds of coverture, the goods in question would
still technically be owned by Thomas. The court sided with Isabell and
ordered Thomas to recompense the legal costs she had sustained as a
result of his ‘wrongful vexation’.'"*

Taken together, the cases of Elizabeth Egginton, Anne Perrye and
Anne Lloyd demonstrate that early modern women found ways around
the common law’s proscription of spouses from suing one another. In
doing so, they fashioned themselves in whatever manner would prove
most favourable to the particular circumstances of their suit; as a feme
covert or feme sole, as a weak and simple woman, or quite the opposite.
Once women had been granted permission to present their case at their
chosen forum, the battle for maintenance or enforcement of the separa-
tion settlement began. This battle was, without exception, characterised
by its adversarial nature, which culminated in the reciprocal hurling of
ad hominem insults.

The Ad Hominem Attack

When a man and woman were joined in matrimony, they traditionally
promised each other ‘to have and to hold from this day forward, for
better, for worse, for richer, for poorer, in sickness and in health, to
love and to cherish, till death us part’.'”® Alongside these general vows,
each spouse also had his or her own obligations towards the other part-
ner. Women would pledge obedience to their husbands and husbands
were expected to protect and provide for their families. The joining of
two individuals was considered quite literally as their merging into one
identity. This was especially true in the eyes of the law. When one of
the couple sought to end the bonds of marriage, what was formally
seen as one unit in the eyes of the law had to be forcefully made into
two separate legal identities again. In order to convince the judges that
such a legal rupture was necessary, litigants tried to showcase the ways
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in which their spouses failed to live up to their marriage vows and the
accompanying expectations surrounding marriage, and perhaps the
most effective, and certainly most common, method of doing so was
through simple invective.''®

That accusations often came as blunt statements of wrong-doing is
demonstrated in the case of Foye ¢ Foye (1579)."" When Peter Foye
asked the consistory court of London to order his wife to return to him
that they might live together as husband and wife ought, she replied that
‘her said husband hath broken the bonds of marriage and committed
adultery with another woman. She had departed from him as is deduced
in the said article and so meaneth to continue from him for ever’.'"* So
far as Jane Foye is concerned, her husband’s failure to honour the obli-
gation to be faithful to her represents a de facto and unilateral rescind-
ment of the contract of marriage, and as a result there was no longer a
contract for her to honour. By breaking ‘the bonds of marriage’, Jane
asserts that her husband has lost any claim on her to act the way a
model wife is supposed to.

Johane Spraggyn was much more elaborate in describing how her
husband had violated his part of the marriage contract when she sued
him in 1595 before the Court of Requests in London.'” According to
Johane, the couple were already ‘separated & appointed to live asun-
der’ by court order from the Court of Arches; the new suit, initiated by
Johane, concerns money and goods. In her bill of complaint, Johane is
quick to point out her lack of agency in choosing Martin as her husband,
as she ‘did at the instance of her friends marry and take to husband one
Martyn Spraggen’. She is also quick to point out the difference between
herself and Martin: whereas she is ‘descended of good parentage’,
Martin ‘being a man of base birth and as bad Condition [. . .] reported
him self to be of great maintenance and good descent’.'*® Johane thus
claims that Martin has tricked her ‘friends’ into requiring that she marry
him, by presenting himself to be of better parentage than in fact he is.
Martin, on the other hand,

thinketh it was no disparagement for her, being a tapster’s daughter, to be
married to the son of an honest yeoman, especially the complainant having
not one penny to her portion nor yet clothes worth the naming to her back
at the time of her marriage.'!

While we cannot know which spouse is telling the truth, this, in many
ways, is beside the point. What is interesting is the way they go about
making their cases. Johane is eager to present herself in a good light,
which necessarily means discrediting her husband. Martin himself
observes this strategy when he states that ‘the said complainant in her
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said bill of complaint maketh protestation for her credit, alleging against
the credit of this deponent that he was of base birth and that she, the
said complainant, was descended of good parentage’. As such, Martin
cleverly turns Johane’s use of argumentum ad hominem around. Rather
than giving her credit, she now needs to be careful that the court will not
perceive her as a quarrelsome scold.

Not content to merely cast aspersions on Martin’s backgound,
Johane also denounces his behaviour as a husband. After having lived
amicably enough for the space of nine years, Johane claims that Martin
started to abuse his wife ‘by daily beating and misusing her besides
diverse other Injuries and wrongs done unto her, whereby she could
enjoy no quiet nor peace’. Not only does Martin mistreat his wife,
but he also ‘lewdly spent and Consumed the money by them received
therefore to the extreme impoverishment & utter undoinge of your
poor Subject forever’. Moreover, his prime goal in life seems to be
‘seeking the Ruin and overthrow of” his wife, using a ‘Crafty & subtle
devise’ to ensure her complete undoing.'** Johane’s story regarding her
husband’s behaviour does more than simply appeal to sympathy: it
shows that Martin has long ago stopped fulfilling his marital obliga-
tions and that the two should no longer be seen as a married couple —
nor be treated as such.

The examples in this chapter show that the ad hominem attack was
often tied to the implicit argument that the husband had cut the mar-
riage bonds. So it is in the case of Anne Lloyd, whom we have already
met. Anne (‘being a gentlewoman of good birth and parentage’) dispar-
ages her husband by revealing his poor treatment of her. Indeed, she
claims she is ‘daily and hourly in peril to be diversly spoiled and cast
away if she should cohabit with him’. By openly portraying Humfrey as
a bad and dangerous husband, Anne clearly seeks to discredit him:

in all the course of the time of her marriage with the said Lloide your said
Subject lived free in the Eye of the world from any suspicion of hard usage
or cause of dislike between her and her said husband and yet in all that time
endured at her said husband’s hands vile and inhuman manner of dealing.

She goes on to claim to have been ‘day by day by her said husband
assaulted, beaten and wounded most pitifully’.'*® Anne is careful to
point out the discrepancy between public appearance and what actu-
ally happens behind closed doors. This is an important intervention, as
it counters any potential testimony from her husband’s witnesses, who
would undoubtedly claim that they had never seen Humfrey attack or
abuse his wife. Anne thus employs a technique that Walton refers to as
‘lip service selection’: she addresses an opposing argument (‘nobody ever
saw Humfrey assault Anne’) and immediately pre-emptively counters
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this possible line of argument (‘he only hurt her in private, never in
public’).'** By doing so, she makes her opponent’s argument less strong,
while simultaneously strengthening her own story.

Elizabeth Garthe resorted to the ad hominem attack when she was
entangled in a lawsuit with her husband over land and goods.'> The
Garthes had received a separation of bed and board, but that did not end
their (legal) disputes. In 1602 Robert Garthe started proceedings against
his wife in order to get back diverse important papers and household
goods which she had allegedly stolen. Elizabeth states in her pleading
that she is willing to return all to her husband,

in Case the Complainant would acknowledge & Confess the several wrongs
offered unto this defendant, & publicly right this defendant in her good name
& reputation, which the Complainant by dishonest & undue means hath
sought & endeavoured to take from her, being more dear & of far greater
worth unto this defendant then the value of the said goods & premises or all
the lands the Complainant hath Can recompence or Countervail.'**

Elizabeth’s statement demonstrates the importance of reputation for an
early modern English woman. By refusing to return the goods, Elizabeth
makes it inevitable that the couple will end up in court yet again. The
maintenance of her reputation is apparently so important to Elizabeth
that she is also willing to spend money on legal representation and court
fees to ensure it; money, as she stresses in her personal answer, that she
does not have as her husband has deprived her of it.

The other ‘several wrongs’ that Elizabeth talks about in her personal
answer comprise defamation, physical abuse and other forms of vio-
lence. According to Elizabeth, her husband

lived very unquietly with this defendant, taking occasion oftentimes to abuse
her, the said defendant, otherwise than was fitting or decent for the husband
to behave him self towards his wife, this defendant always demeaning herself
very obediently & dutifully to the said Complainant as became her, & did from
time to time, in hope of better usage of the Complainant, suffer & bear to her
great grief & discontentment the wrongs & injuries offered unto her by the
said Complainant. Nevertheless, the said Complainant, still persisting in his
froward & perverse humor & disposition towards this defendant, did in no
sort Cease his former Courses but further endeavoured the disgrace & destruc-
tion of this defendant by slanderous defamation of her, this defendant, & many
other ungodly practices, offering violence unto this defendant, whereby she
stood in fear of her life, the particulars of which said practices & endeavours
this defendant for modesty doth forbear to mention in this honourable Court.

In this fragment, Elizabeth discredits her husband while simultaneously
crediting herself. Through her use of synonymia (the use of several syn-
onyms together to amplify, explain or add emotional force) by stacking
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up words connoting suffering (‘suffer & bear’, ‘great grief & discontent-
ment’, ‘wrongs & injuries’), Elizabeth creates an image of insufferable
burden.'”” Despite this cruel behaviour, Elizabeth nevertheless stood
‘obediently & dutifully’ by her man as a good wife is supposed to. Where
Elizabeth thus behaved as a model wife, her husband acted contrary to
what is “fitting or decent’. Robert not only fails to cherish and love his
wife, but actively seeks her ‘disgrace & destruction’. Once more we see
a woman manipulating the expectations of what it meant to be a good
husband or wife. With her pairing of near-synonyms, Elizabeth draws
a picture of a woman carrying more and more weight, until the point
arrives when she can bear it no longer and she is forced to seek relief in
the legal system. Elizabeth thus creates a sense of crisis: she can no lon-
ger be a good, obedient and dutiful wife when her husband continues to
display ‘froward & perverse humor & disposition’ towards her. Eliza-
beth’s subsequent counter-demand of the court to correct her husband’s
perverted, unnatural behaviour is thus described as pure necessity and a
result of her desire to protect her reputation. In doing so, she stresses her
husband has inverted the norms of normal husbandly behaviour.

As these cases demonstrate, suits between husbands and wives can
best be described as adversarial. Wives fought to tip the scales of justice
in their favour, by demonstrating that their husbands had failed to keep
up their end of the marriage contract. By describing the various ways
in which their husbands failed to live up to their marital obligations
and hereby perverted the natural order between husbands and wives,
these women tried to convince the courts that the bonds of marriage
had already been broken. The ad hominem attack is one of the ways in
which they sought to establish this, and while we often see this in other
types of trial, the process of establishing legal autonomy by demon-
strating a man’s failure to fulfil the role of husband relies on this form
of ‘argument’. These attempts constitute acts of life-writing, in which
litigants described their own virtuous lifestyle as well as the alleged
immoral life of their spouse. The adversarial nature of these acts was
largely a function of the arena for which they were designed: the court-
room. However, outside of the courtroom, disillusioned spouses did not
have to turn to such binary oppositions.

An Unhappy Marriage

Despite Elizabeth Delaval’s attempts at finding romance and a suit-
able marriage partner, which were discussed in the opening section of
this chapter, her eventual marriage to Robert Delaval (1647-82) was
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arranged by her father. When it proved unsuccessful, Elizabeth did not
seek separation:

I was so foleish at that time of my life as to beleive it t'was in my power
to change any custume he had that I did not like, and to be very much dis-
oblidged when I found my selfe mistaken, so that this begining of a maryed
life was very disagreable to me, but I knew there was no remedy and there-
fore resolved to suffer it with the most patience.'?®

Rather than seek redress, Delaval chose endurance. It would be twelve
years until Elizbeth was granted the relief of widowhood, when Robert
died in 1682.

Although Delaval chose patience over a separation suit, her memoirs
employ the same kind of arguments women use in their separation suits.
Delaval, too, emphasises how her partner violated the bonds of mar-
riage: ‘my husband broke the vow’s he had made to me then because
intemperate life and other sins of his were offences against our God’.'*’
The primary difference between Delaval’s memoirs and the suits of sepa-
ration is an introspection that the adversarial nature of the courts could
not allow:

Iff T had taken the right course when I found my selfe unhappy at first in my
mary’d life, by grieving truly at what ever Mr. DeLaval did amiss which was
offensive, and had taken away with a kind concern to represent my thoughts
mildly to him, tis very probable his love to me might have made my just
endeavours prove successfull; but (alasse) on the contrary I have by another
sort of behaveour, with proud ill natured words, to often tempted him to fall
into the fury of a mad and sinfull passion, and thus have been accessary to
his iniquities and miserably increased my own.'*

Outside the context of the law courts, there was less need for Delaval to
justify her desire for separation. Therefore, there was also no reason for
her to stress her own virtue in this situation. Instead, the purpose of her
Meditations, to represent and acknowledge her sins, leads Delaval to
scrutinise her own behaviour."! Had she chosen to actively seek judicial
separation from her husband, however, we can assume she would have
styled herself more along the lines of those women involved in suits of
annulment, separation and alimony: an innocent, humble and frail wife
in the thrall of an unprincipled, dishonourable and faithless husband.
The meditative diary, then, allows Delaval both more and less freedom in
shaping her account than a legal pleading could. For where a meditative
diary leaves little space for its author to call out a neglectful or abusive
husband, the court gave a voice to those women suffering abuse and the
space to counter their abusers. Legal records, then, may be impaired,



74 Early Modern Women's Life-VWriting and English Law

mediated and ultimately one-sided, but they are still valuable resources
that allow us insight into the lives of early modern women, particu-
larly of their ability and willingness to work within the systems open
to them to ameliorate their conditions within marriage or, indeed, to
assert no little influence over the selection of their eventual marriage
partner. These insights are of a different kind than more traditional
forms of life-writing can offer. The constraints placed upon them by
the necessarily adversarial court system may perhaps make the stories
women tell less directly honest than other forms of life-writing, but in
acknowledging these constraints we can read lives in a way impossible
within, say, an autobiography. By paying attention to the strategies that
court records share with other forms of life-writing as much as where
they diverge we can gain a fuller and more nuanced picture of the lives
these women led.
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Chapter 3

Sex and Slander

Regardless of whether they were maids, wives or widows, women’s
sexuality was everybody’s business. An immoral single woman was a
whore, jade, queen or bawd; an immoral wife rendered her husband a
cuckold.! Because of the conjunction of social credit and actual credit,
the potential damage that could result from malicious gossip or outright
slander was immense — the risks involved in defending oneself against
such rumours very real. While gossip was traded throughout the social
echelons, from the royal household to the poor, some people had better
means of dealing with gossipmongering than others. Princess Elizabeth,
the future queen of England, had to deal with rumours and gossip that
followed her alleged sexual affair with Thomas Seymour. As a response
to these rumours, Elizabeth’s governess had been replaced, because she
was deemed to have had a bad influence on the young princess. Eliza-
beth was worried that the appointment of a new governess would only
affirm the rumours and cause the people to say that she ‘deserved throw-
gth my lewde demenure to have such a one’ (i.e. a new governess). She
therefore desired the Lord Protector to let her retain her old governess,
as well as ‘to sende forthe a proclamation in to the countries that the
refraine ther tonges declaringe how the tales be but lies it shulde make
bothe the people think that you and the counsel haue greate regarde
that no suche rumors shulde be spreade of anye of the Kinges Maiesties
Sisters’.? Clearly, the scandal surrounding Elizabeth did not leave her
unaffected. As the king’s sister, she was in a position to request a top-
down approach to quashing the rumours. But how did other, less well-
positioned women deal with rumours about their sexual behaviour?
Literate women could produce a written counter-narrative. One such
example is the autobiography of Alice Thornton (1626-1707), which
she seems to have penned in direct response to the various slanders
against her.” Thornton shared this text with certain friends and family
members.* Clearly, whatever allegations and remarks were made about
Thornton, she strongly felt the need to vindicate her reputation.” An
educated gentlewoman like Thornton had the means to construct such
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a counter-narrative of her life. Illiterate women and those not minded
toward writing autobiographical texts also had the possibility of clear-
ing their names by going to the law courts.

This chapter considers the relationship between sex and slander in the
representation of women in early modern legal records, both in terms
of how women were characterised by others and how in turn they pre-
sented themselves. Writing about early modern sexual slander an sich,
however, is no easy task. A woman subject to sexual slander might take
her slanderer to court in order to clear her name. However, if the court
dismissed the charges, it might imply that the accusation were true, and
the law may then turn its attention to the sex crime itself.® The act of sex
and the way it was spoken about, therefore, were intertwined in com-
plex ways. Despite the difficulty of separating act and speech in the legal
context, this chapter is structured in two distinct parts. It demonstrates
first the ways in which certain sexual acts rendered women vulnerable
to being discredited, before examining the subtle and indirect ways such
acts were invoked in legal courts. While the courtroom offered women
a place in which they might exert some level of agency and present a
face of their choosing, women accused of sexual deviance often effaced
themselves in their pleadings, relying on strategies of elision, evasion
and the shifting of agency rather than crafting elaborate self-portrayals.
Perhaps unsurprisingly, in cases of sexual slander, women typically por-
tray themselves as innocent victims lacking power and influence.

Sexual Transgressions and the Law

When they were accused of fornication (any sexual encounter outside of
the marital bed), women mostly faced charges of pre-marital sex, adul-
tery or prostitution. Invariably, in such cases, the burden of guilt and
punishment fell disproportionately upon the shoulders of the woman.’
Accusations of these types of sexual immorality, be it in the courtroom
or outside it, left women vulnerable to losing their good name and fame.
Only by considering the risks attached to losing one’s good name can we
comprehend the ways in which female sexuality is talked about in the
early modern law courts.

Pre-Marital Sex

The policing of pre-marital sex in early modern England was governed
by a complex set of concerns, concerns which arose from a heady combi-
nation of moral absolutism and rather more pragmatic issues of financial



Sex and Slander 85

management.® Sexual indiscretions were largely tolerated by the authori-
ties unless they resulted in one of two threats to the local order: bastardy
or overt promiscuity such as prostitution.” Illegitimate children were a
financial burden on the parish and community in which they were born.
If the parents were absent or could not contribute to the child’s upbring-
ing, the child was dependent on community charity. After the introduc-
tion of the Poor Laws, the parish was to dedicate a part of its poor rates
to the child."” The laws that were designed to deal with bastardy were
based on the idea that illegitimate children were the victims of their par-
ents’ sexual immorality and that they required financial support. This
arrangement weighed heavily on the parishes and, perhaps naturally,
the ecclesiastical authorities and the local communities would often join
together in attempts to trace absent parents and force them to accept
their parental duties, either by taking the child in or by offering regular
monetary contributions to its upbringing. The communities were helped
in their efforts by laws that helped in tracking down and punishing the
parents of illegitimate children.

A 1576 statute made a first attempt to curb both fornication and the
births of illegitimate children:

Concerning bastards begotten and born out of lawful marriage (an offence
against God’s law and man’s law) the said bastards being now left to be kept
at the charge of the parish where they be born, to the great burden of the same
parish, and in defrauding of the relief of the impotent and aged true poor of
the same parish, and to the evil example and encouragement of lewd life."!

Although the wording of this statute focuses first on its moral aims, the
larger part of this quotation is concerned with the social ramifications
of fornication: placing a financial burden on the parish and the divert-
ing of funds away from the deserving poor. In order to avoid this kind
of unwanted consequence, the statute aimed to make both the ‘mother
and reputed father of such bastard’ take financial care of the child. In
practice, however, it could be difficult to prove who was the father and
get him to acknowledge his responsibilities.'* As a result, the primary
obligation for support was, in effect, placed on the mother.” In 1610 a
further step was taken aimed at alleviating parishes from the expenses of
helping provide for illegitimate children.' Statute 7 Jac. I, c. 4 allowed
for mothers of illegitimate children to be sent to a house of correction.
Although this would not immediately diminish the financial burden on
parishes, it could have a deterrent effect on women and their willingness
to engage in fornication. The statute did not provide any form of pun-
ishment for the alleged father, further reinforcing the existing prejudices
against unmarried mothers.



86  Early Modern Women's Life-Writing and English Llaw

More often than not, however, the matter of decreasing the finan-
cial burden illegitimate children placed on the parishes was most easily
solved by tracing the absent father, who could then be bound over by the
court and forced to make regular payments of child support. In order
to escape the public embarrassment of being publicly declared as the
absent father, men had the option of paying off their ‘debt’ privately.
Women could not escape public punishment so easily, because for them
it came in forms other than mere monetary contributions. Punishments
for bastard-bearers included public confessions, whipping and impris-
onment. In the words of G. R. Quaife, ‘[pJunishment for bastardy fell
heavily on the woman’."’

Why, then, would women risk all of this by agreeing to having pre-
marital sex? Of course, some women may not have had a choice. Such
was the fate of one Johan Hinson. When her parents were out of the
house, an unknown servingman came in and called her up to a room.
When she entered the room ‘he stopped her mouth with a handkerchief
and there on a bed had the Carnal knowledge of her body and then
ran forth’. Hinson seems to have escaped unwanted pregnancy, but was
forced to gain treatment at a hospital to rid herself of the disease the
man gave her.'® Others claimed to have only agreed to intercourse after
receiving a promise of marriage from their lovers. Indeed, the promise of
marriage was an often-heard explanation when accused of pre-marital
sex in court.'” There was also a possibility that the man in question
might have died before the marriage could take place. This was the rea-
son provided by Johan Burges, who had to appear before the court of
Bridewell prison in 1605 to account for her fatherless child. Johan ‘saith
the father of it was one to whom she was sure but he died before they
could be married’.'® And, of course, some women simply did not think
through the risks or took them for granted to satisfy their desires. What-
ever the reason, the law was much harsher towards women engaging in
pre-marital sex than towards their male partners.

Adultery

Pre-marital sex was only one of the various forms of sex considered
problematic. Adultery, too, was a concern, particularly for the church
courts. Quite apart from its inclusion in the Ten Commandments, cou-
ples were further warned against its dangers in sermons and conduct
literature: the clergyman Henry Smith called adultery the ‘disease of
marriage’ and claimed ‘adulterers are likened to the devil’; in his advice
book Of Domesticall Duties, William Gouge deemed adultery ‘one of
the most capital vices’ and a ‘heinous sin’."” Extra-marital sexual activity



Sex and Slander 87

was thought to be so problematic that it could be a ground for separa-
tion a thoro et mensa.” Indeed, according to The Lawes Resolutions of
Womens Rights, ‘by Divine and Common Law, the only sufficient cause
[of divorce] is adultery and fornication’.*' Several bills were introduced
throughout the sixteenth and early seventeenth centuries to devise a
statute punishing adultery, but none of them made it through parliament
until 1650. Although the exact nature and form of legislation could not
be decided upon until this date, for several decades prior to the bill’s
introduction parliamentarians seemed to agree that adultery needed to
be punished severely.”

The 1650 Adultery Act satisfied the desire for more severe punish-
ment by decreeing extra-marital intercourse to be a capital offence.”
The death penalty could only be incurred by adulterous wives; under
the statute philandering husbands were punished by three months of
incarceration. As such, the act introduced into law a bias that until then
had largely been present in prosecution and social custom. Although the
letter of the statute suggests that draconian measures were being intro-
duced, the practice was somewhat different: this largely symbolic piece
of legislation was abandoned at the Restoration.* Starting legal proceed-
ings for separation on grounds of adultery was not a common occur-
rence. Given the public and exceptional nature of such a trial, this is not
surprising, as few men would choose to make their wives’ indiscretions
(and, with that, their own failure as husbands) more public than was
necessary. Most men would therefore settle matters themselves. Some
would do so by beating their wives, which allowed husbands to reassert
their authority, as long as the violence was not excessive.”” Cheating
wives could also be punished by their husbands by being denied access
to their children.?® Involving the courts invited not only ridicule but also
rather more direct forms of punishment.

As the Adultery Act illustrates, while both men and women com-
mitted adultery, it was deemed all the more offensive an act in women,
possibly because of the threat it posed to family and lineage.”” However,
when their wives cheated on them, men would receive a form of punish-
ment, too. Adulterous women not only subverted the household order,
but also the social order: men who could not control their wives were
mocked as cuckolds. Edmund Garrett was one such man.*® He was on
the receiving end of a ‘written and published’ libel: ‘Garrett no man,
what then? an ox: his wife she hath what? the French pox: a lovely
couple and a brave, a pocked queen, and an horned knave’. The libel
repeatedly refers back to Garrett’s horns as a symbol of his cuckoldry,
mentioning for instance that ‘if he before had ran away his horns in
every bush would stay, where now most freely it may pass, not like an
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ox but like an ass’.” The horns may not be the only visible sign on both
parties: the libel suggests both husband and wife are marked by the pox.
While Garrett is ridiculed for being unable to prevent his wife from
committing adultery, he, too, seems to have been unfaithful, as he used
to ‘stay in every bush’. Now that he has been infected by his unfaithful
wife, however, no one will have him and his horns. The main source of
ridicule, however, remains Garrett’s failure to subordinate his wife, the
ultimate humiliation for a man.*

Prostitution

Prostitution was the sexual offence that was taken most seriously by
the authorities, not least as ‘the charge undermined an adversary’s
social as well as moral standing’.*' Prostitution was ‘greatly developed’
in early modern England, and in London in particular, although it had
been outlawed by Henry VIII’s 1546 proclamation.? Before this, pros-
titutes worked outside of London to avoid the authorities — once it
had been made illegal, they were forced to move and they relocated to
ale houses, inns and covert houses of ill repute inside the city walls.*
By the early seventeenth century, London was scattered with pros-
titutes, making the offenders hard to track down and deal with for
the authorities. The spread of prostitution was further enabled by the
rapid growth of London’s population. Poverty, too, played its part.
Impoverished women were often forced to resort to selling their bod-
ies for money in order to sustain themselves and their families. As a
result, there were various kinds of prostitutes active in early modern
London, ranging from the more professional type, who worked under
the supervision of a bawd, to the amateur (who offered her services
whenever and to whomever it suited her), to the poor, vagrant street-
walkers. England’s countryside and villages were not free from prosti-
tution either, although the lower density of potential clients meant that
it was probably less widespread.*

As with pre- and extramarital intercourse, it was not so much the
sexual act itself that made authorities anxious, but the accompanying
threat of disturbing the peace and disrupting the social order. As an
illicit financial transaction, prostitution was invariably accompanied by
other criminal activities. The association of prostitution with poverty
meant that ‘Cony-catchers’ were a constant danger, picking the pockets
of naive men lured into the stews, as were more violent and direct means
of robbery.*” These concerns were no doubt exacerbated by the regular-
ity with which inns and ale houses doubled as brothels, which ensured
that customers were often drunk.
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Prostitution was a predominantly female profession. Although the
narrator of Moll Cutpurse’s ‘autobiography’ envisioned herself as the
bawd to a group of male sex workers, this vision only emphasises how it
was predominantly women who sold their bodies for money: this inver-
sion of the status quo seems to be a calculated attempt to shock her
readers.* Jennifer Panek has argued that it is likely that professional
male prostitutes did operate in early modern London, but even when a
man accepted money to have intercourse with a woman, it was she who
was deemed a whore.”

Quite apart from the risks run by prostitutes in simply carrying out
their profession, arrest added the possibility of public humiliation to the
list. Punishments included having their heads shaved and being carted
through the streets. Visitors of brothels stood more chance of being sued
for disturbing the peace. Sometimes the community in which a pros-
titute was active decided to punish her of its own accord, rather than
leaving it up to the authorities.”® Although prostitution is a social act
(for it requires two people), the male client in this equation did not face
the public penalty that condemned prostitutes did. The sexual double
standards seen in the punishments meted out to the prostitutes but not
to their clients is merely an indication that, when it came to ascribing
agency to early modern women, society was only happy to do so in cases
of sexual malfeasance.

Women accused of sexual impropriety thus faced two punishments:
that of the legal system and that of societal custom. This latter punish-
ment was partly meted out by women; the very group which bore the
brunt of the blame. Indeed, society had its own double standards, visible
in, for example, plays. While on Shakespeare’s stage female bonds can
materialise and come to the fore in the face of accusations of infidelity, in
real life, women accused of infidelity seemed to have had other women
as their hardest critics.*” This placed women in an even more difficult
position, as they were forced to evade all talk of their sexual behaviour.
At the same time, talking about other women’s fornication was encour-
aged if it could root out such behaviour and prevent parishes and com-
munities from facing financial and social repercussions. It was because
a woman’s sexual status or activity was so often employed to catego-
rise and condemn her that it was crucially important to have effective
strategies against such accusations. The following section explores how
women countered both formal accusations against them brought by the
authorities and cases of informal gossip circulating in their communities
regarding alleged sexual impropriety. Legal proceedings allowed women
the space to shape an account of themselves in opposition to these dam-
aging accusations and labels, but because society already viewed women
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as culpable, they were forced to make use of strategies of elision and eva-
sion, and the shifting of agency. As such, the self-portraits that emerge
in these cases regarding sexual crimes are ones of a self-effacing kind:
women describe themselves as innocent, powerless victims.

Sins of the Tongue

By analysing legal proceedings initiated by women who felt they had been
the victim of slander, libel or defamation, alongside those of women who
were formally accused of sexual promiscuity, what follows demonstrates
that the need to defend their honour allowed women to leave records of
their lives in legal archives. Because ‘legal relief for defamatory words
depended not only on the nature of the words themselves, but also on
the quality of the person of whom the words were spoken’, slander cases
allowed the victims of defamation the space to assert their own version
of themselves.* This makes it possible to see how ordinary women fallen
victim to sexual slander presented themselves and their experiences. In
the process of giving their account, and in the face of legal and societal
constraints, women wrote themselves into the court records.

Sins of the tongue could be committed in various forms. Any spo-
ken words that could offend the defamed person would constitute as
‘slander’, but only when the slanderer had said something particularly
offensive or upsetting, or perhaps when there was a pre-existing grudge
that needed to be settled, would slander become subject to judicial pro-
cess.*! If the words were not spoken, but written down, they would be
perceived as ‘libel’. Libel could also take place sine scriptis, when it
came in the form of gestures, symbols or images, rather than in script. In
practice, however, both ‘slander’ and ‘libel” were used interchangeably,
as the distinction between the two had not yet fully crystallised in the
early modern period, as can be seen, for example, when people spoke
about ‘libellous slander’ or ‘slanderous libel’.** ‘Defamation’ was the
legal term used to describe both libel and slander in the church courts,
although people used the term for non-ecclesiastical forms of slander
and libel, too.*

England witnessed an explosion in litigation concerning slander and
libel: the number of defamation suits in the church courts quadrupled
during the second half of the sixteenth century.* This explosion of busi-
ness in the ecclesiastical courts occurred at the same time as the more
recent common law action for slander gained ground. While the com-
mon law courts awarded damages if the plaintiff could substantiate that
the alleged slander had resulted in economic loss, the church courts
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offered a forum for the tarnished reputation that was not necessarily
matched by loss of income. As this was often the case for sexual slander,
the type of slander most endured by women, female victims of slander
tended to be drawn to the church courts to counter loss of reputation.*

Still, this explosion in slander suits is perhaps surprising when we
consider the issue of cost. To put a defamation suit before the church
courts cost around £8 and could drag on for up to four years.* The
Court of Star Chamber would also deliver a verdict in a slander case,
but at even greater cost.*” Nevertheless, one’s personal reputation was of
such import that people were willing to sacrifice large portions of their
time and money to preserve it from the vagaries of the gossip-mongers.
This is directly related to the status of early modern England as a soci-
ety where everything centred on personal credit. Business and trade ran
on a system of credit, promissory notes and understandings that were
entirely dependent on trust. An individual’s reputation, therefore, would
determine their ability to function in society.* Just as any failure to
deliver on a financial level would tarnish a reputation, so would allega-
tions of more personal backtracking — a promise, whether financial or
social, was still a promise. If an individual lost the trust of their com-
munity, it could have grave implications for their professional dealings.
An allegation of fornication, for example, could thus have serious finan-
cial implications, so the motivation to challenge and dispel defamatory
claims or rumours was strong.

Similarly, false charges of, for example, adultery were sometimes
uttered in the hope of getting a quick financial reward.* This is illus-
trated by the Star Chamber case of Clerke v Essex, brought to the court
by the attorney general.’® Susan Clerke, wife of John Clerke, accused
Humphrey Essex of threatening her with ‘death, reproach and slander’:
he ‘would in plain terms accuse her to be a common whore’. According
to Clerke, Essex told her that ‘he knew well how dear and precious her
reputation was to her’ and that ‘there was no way for her to redeem
her Credit and good name from perpetual Infamy and reproach but to
give unto him the said Fifty pounds’. Refusing to give into blackmail,
Susan called on her brother for help. Her brother’s subsequent inter-
vention (which Essex states involved the use of weaponry) persuaded
Susan’s antagonist to make good on his threats and he purposed to
make her ‘Incontinency and adultery with the said Gilbert Armestronge
and Thomas Webb’ known to anyone who will listen. With Essex now
spreading his poisonous rumours abroad, Susan resorted to the courts,
where she hoped to prevent these rumours from destroying her repu-
tation. Essex was right when it came to how ‘dear and precious’ her
reputation was to her, he merely miscalculated the manner in which
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she would strive to protect it. In this lawsuit, Susan is described by the
attorney general as ‘being fifty years of age or thereabouts even hath
even from her childhood hither unto been of so virtuous and sober con-
versation that she was never in all the Course of her life ever touched
with the least blemish of Incontinency or lightness but hath Contrari-
wise gained to herself the general report of a most grave and virtuous
woman’. Clerke, through the attorney general, is able to turn the bill of
complaint into a concise mini-biography. Essex, however, claims Susan
invented the blackmail attempt. If this was the case, then Susan’s bill is
an attempt to recast herself as a virtuous woman in order to counter the
rumours about her sex life that were in circulation. The fact that there
is no verdict extant for this case is especially tantalizing, but this is far
from uncommon in cases brought before Star Chamber.

Let’s Talk About Sex

The act of having sex and the speaking about this act are so intertwined
in early modern England that the two feed into one another. Institutions
with criminal jurisdiction, like Bridewell prison, but also the church
courts, acted upon mere gossip and innuendo: the suggestion that some-
body had behaved lewdly could give rise to a legal investigation. Slander
was often countered in the law courts. The results in both cases are
essentially the same: a person discussed in terms of their sexual promis-
cuity would have a likelihood of ending up in court, either as complain-
ant in a slander suit or as subject of a criminal prosecution. In both
cases, gossip forms a foundation for the lawsuit.”! For these reasons,
this section draws on cases dealing with sexual impropriety as well as
sexual slander.

To understand how and why women shaped the testimonies about
their own sexuality in the way they did, we must first consider how
accusations of illicit sexual activity aimed at women were phrased and
framed. The purpose of sexual slander, to shame and ridicule, partly
accounts for the way women defended themselves against such asper-
sions. The same holds true for women formally accused and incar-
cerated on suspicion of fornication: the humiliation of their situation
shaped their accounts. Embarrassed about being the subject of sexual
innuendo and forced to recount details from their private lives, women
produced terse accounts of the sexual acts they admit to or deny the
charges altogether, portraying themselves instead as virtuous and chaste.
In the records that have been analysed, from courts with both criminal
and civil jurisdiction, most notably Star Chamber and Bridewell prison,
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two key tactics are foregrounded in trial accounts when it comes to talk-
ing about sex: elision and evasion, and the shifting of agency.

In line with the double standard present in the laws on sexual immo-
rality, women are the ones to whom agency is usually ascribed when their
sexual behaviour is discussed. This ascription can be achieved by calling
somebody a whore. Both in its technical meaning (as a woman prostitut-
ing herself for hire) and its more general definition (of an unchaste or
lewd woman), the word ‘whore’ placed blame and disgrace on the head
of the woman.*? Indeed, many of the insults aimed at women suggested,
implicitly or explicitly, her whoredom. Notably, this extension of the
ad hominem was often employed by women, against women. Elizabeth
Copsheafe, for example, allegedly called Brigite Frost a ‘whore, a burnt
arsed whore & a pocky whore & hast had the french pox’.”® The repeti-
tion of the words ‘whore’ and ‘pocky’/‘pox’ is notable, as if in the piling
up of words the guilt of the woman is somehow proved. It is a rhetori-
cal gesture that occurs frequently. In the 1610 dispute between Alicia
Rochester and Jane Lilham, some claim Rochester referred to Lilham
as ‘a whore & an arrant whore & a common carted whore & thou art
my husband’s whore’, while others insist that Rochester also said that
Lilham ‘was carted through Newcastle’, suggesting she had been pros-
ecuted for whoring in that city.”* The multiplication of accusations in
one voice is further multiplied by several other, notably female, voices.
The repetition of slurs by a number of people served to emphasise the
message in the absence of actual proof that Lilham had indeed slept
with Rochester’s husband.”” When Joane Knipe wanted to discredit her
ex-mistress she opted to describe both her and her daughters as whores
in similar fashion, saying that:

your said subject Marye was dishonest, unchaste of her body; And that she
was overfamiliar with divers persons, & that she & her said daughters used
to daub or paint their faces; And the said Joane then also said that your said
subject’s daughters were all of them whores; And that the house (meaning
your subject’s said house) was never without a whore.*

Knipe uses five different ways of describing Mary Bulver as a whore
and as such, mounts up accusations to prove the latter’s guilt: not only
is Bulver sexually immoral (1), she is immoral with various people (2),
she flaunts her immorality by wearing make-up (3), she has made her
daughters into whores (4) and her house has been turned into a brothel
(5). Although Knipe’s description of her ex-mistress’s whoredom is more
carefully constructed than the repetitious insults made by Copsheafe
and Rochester, the strategy in both is the same. In these insults, the
slandered party is referred to as a whore not once, but several times and
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in slightly different wordings that still come down to the same thing:
that the person spoken about is a whore. The freely bestowed repeti-
tious slurs literally replaced any proof that the defamed had engaged in
fornication.

More than simply being called whores, women accused of fornica-
tion and extramarital sex were portrayed as predatory, promiscuous
and scheming in the court records. Johan Bradley, for example, was
brought into Bridewell ‘great with child’, having testified that ‘one
William Hering servant with her said Master is the Father thereof’.”” The
Bridewell governors are mild in their treatment of the young William
Herring, a tailor’s apprentice, after he confesses to having had sex with
Bradley. Considering that the boy is ‘but 15 years old and as he saith
[was] drawn to this lewdness by the alurement of the said Johan’, his
punishment is that he ought to pay some money for the benefit of the
poor of Bridewell, as well as to ‘put in sureties to discharge the city of
the child’.”® Although it is clear that both the servant boy and the Court
of Governors deem Johan Bradley the seducer of a young man, it is
less clear how Bradley views the matter: the court clerk has not penned
down her defence to her alleged ‘alurement’.

A similar kind of predatory agency is attributed to women in cuck-
oldry libels. One example of this can be found in the lawsuit initiated
by Henry Cunde, vicar of Montford, in 1605.”” He had been married
for nine years to his wife Johan, when the following libel was circulated
about her in Montford and its surrounding areas:

Commendations I will send now at a word / Unto the priest of Monford/[. . .]
Sir priest although thou art wise enough /I will give thee some counsel but yet I
must laugh / Thou hast a fair wife as I hear tell / But before I would be a cuck-
old I would drive her to hell / Be ruled by me man and hear what I say / for thy
wife she will have a trick of false play / With many a one which comes to and
fro / She will cast a rolling eye on them before they go / Master vicar when you
are from home / The parson is ready to supply your room / The keeper also will
not be behind / If she say him nay she is unkind / Vicar I tell thee it is not long
agone / Since the keeper had thy wife to show her a son/[. . .] Thy wife were
meet a minstrel’s wife to be / unmeet for a minister I do tell thee / Thou knowst
vicar, six children thy wife hath had / And never a one to light / for fear they
should be like their fathers was not this a cruel spight / [. . .]*°

Although the writer of the libel claims to be offering some friendly
advice, it is clear that their intentions are far from innocuous.®’ While
the text suggests it is the vicar who is the victim, his wife (whether she
was an adulteress or not) is the one who is being slandered for her
alleged promiscuous behaviour and therefore both the vicar’s failure to
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subordinate his wife and her unruly behaviour are mocked. Notably,
the libel asserts Cunde’s wife’s agency: by ‘cast[ing] a rolling eye’ she
has invited ‘many a one’ into her bed, including the parson and keeper,
and it is she who has ‘a trick of false play’. By association, the vicar has
failed to assert his position as head of the household. In order to fix this,
the libeller suggests he ‘[b]e ruled by me’, instead of his wife.

In his pleading, the vicar takes care to counter this idea that he is
ruled by his wife. His wife, he shares with the court,

with whom your said Subject lived for diverse years together in great love
and kindness, without any blemish, reproach or infamy, which said Johan
during her marriage and the coverture between her and your said Subject
did so loyally and dutifully behave herself toward your said Subject and so
modestly and housewifelike govern your subject’s house and family, that
neither your said Subject nor any of her neighbours did or ever could charge,
accuse or suspect her of any spark of light, lascivious or Immodest behav-
iour, muchless of any dishonest vice or offence.*

By mentioning not just their marriage, but also the principle of cov-
erture, the vicar points out that his marriage was undertaken in line
with the patriarchal system: he controlled his wife, not the other way
around. He continues in describing her as the perfect spouse. Not only
was she loyal, dutiful, modest and capable of governing the house per-
fectly, none of those who knew her well would be able to say anything
bad about her. The vicar takes special care to emphasise all of his wife’s
passive and feminine qualities, which are in contrast with the allegations
made against her: the Johan Cunde presented in the libel is far from the
perfect wife and spends her time actively pursuing men and disregarding
the bonds of marriage. The intention of the vicar’s evidence is to absolve
her from blame and suspicion, and thus redeem his reputation.

The men Cunde is said to have relations with are left unjudged and
unaccountable in the text: all blame is laid on Johan Cunde for her pro-
miscuous behaviour and, by association, on her husband for his failures
as head of the household. She is in no position to answer the libel, as
she has since passed away. Publicly disgraced and painfully reminded
of her miscarriages, the libel took a heavy toll on her. Cunde explained
the disharmony the libel had caused between him and his wife: ‘great
variance, discord, debate and dissention was like to grow, and did grow,
betwixt your said Subject and his said late wife’, who depended ‘greatly
upon her credit and honesty and never willing to violate the same or
the bonds of a true and faithful wife toward her husband, and finding
herself unjustly accused and depraved took such an inward grief and sor-
row that she presently fell sick and pined, wasted and consumed away,
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and shortly afterward died’.®* Cunde’s bill, by suggesting a correlation
between the libel and his wife’s death, shows just what the impact of
harming a woman’s reputation could be. As Anne Thompson reminds us,
it is impossible for contemporary readers to assess Johan’s character, but
‘just for a woman to be talked about in this way was itself degrading’.*

In sum, we notice two main attributes in the accusations of sexual sin
against women: it often involved a piling up of slurs, particularly accu-
sations of whoredom, and the concomitant attribution of agency, often
of an unfeminine and predatory kind. Although it is easy to disgrace
others with sexual slander, discussing one’s own sexual transgressions
seems to have been accompanied with more reluctance and embarrass-
ment, as will be discussed in the following section. The modes of dis-
course discussed in this section invoked particular ‘answers’ from the
accused women. Two strategies in particular can be found in the legal
records of women accused of illicit sexual behaviour, both by slander-
ers and the authorities, namely the use of elision and evasion, and the
displacing of agency.

Defence Strategies

Elision and evasion are key when it comes to discussions of sexual
behaviour in the courtroom. Indeed, descriptions of sex and sexuality in
the legal records are usually terse and cursory; it is rare to find records
of women speaking openly and explicitly about their sexual encoun-
ters.®” Alice Partridge, for example, recounts that she went to a ‘cham-
ber where one Allen was, and she further saieth that afterwards the
said Wilkinson’s wife fell out with the said Allen’.®® The sexual act that
took place in the chamber is completely omitted from the story. Ellinor
Grobye, accused in a libel of turning her inn The Sign of the Hind into
a brothel in which both she and her daughters worked as prostitutes
(who, reputedly, ‘between your legs will sing a bawdy song / and be
your companion all the night long’), does not counter the specific sexual
allegations made against her, but instead portrays herself more generally
as someone who ‘hath lived in good fame and credit amongst her neigh-
bors and endeavoured to maintain her self and her children in good and
orderly fashion to the uttermost of her power’.*’

When women did provide details, this was likely to be the result of
the nature of their legal proceedings. Specifically it mattered if the case
was concerned primarily with the acts of illicit sex or with sexual slan-
der. In cases of sexual transgression, proceedings could force prisoners
and deponents to be explicit in their descriptions. The nature of the
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alleged crime, an illicit sexual activity, could require the suspect to talk
about this in great detail. The where, when, how and with whom needed
to be established in order to determine the extent of guilt. Conversely,
slander suits centred on the words spoken, and turned away from the
underlying sexual activity on which the slander was based. The uttered
words are disputed, not the activity. In these cases, litigants are explicit
when they describe the slander, but are free to completely ignore the
sex act. This is particularly the case in criminal slander suits before the
Court of Star Chamber, where truth was no defence to accusations of
slander or libel.®® Here, litigants are less likely to go into detail about
their sexual behaviour and instead focus on how the slander or libel has
affected their reputation.

Laura Gowing has argued that women’s ability to talk about sex in
the courtroom ‘depended crucially on marital status and age’. She found
that, in their depositions concerning sexual assault, children use a more
varied, precise vocabulary to refer to sexual acts than wives, who use
less explicit words and descriptions in their testimony.®” In general, adult
women (regardless of whether they were married, widowed or single)
were more restrained in their descriptions of sexual activities, or more
skilled in euphemistic language, than young, inexperienced girls. Indeed,
as Renato Barahona has noted in his study on sex crimes in early mod-
ern Spain, descriptions of the actual act and the specific bodily organs
involved are paradoxically absent.”” Young girls’ sexual inexperience
may have caused court clerks and commissioners to ask for more detail
than they would with more experienced women, who were presumed to
know what they were talking about.

The type of lawsuit as well as the age and experience of the litigant
are thus factors that help explain the level of detail in an account, but
it is reductive to think that the courtroom context is the sole cause of
women’s use of elision and evasion in their records. There are impor-
tant parallels to be found between early autobiographical writings and
legal records in the lack of detail and the strategies of elision and eva-
sion employed in the description of sexual acts. This suggests that such
strategies go beyond the spoken word and that there were normative
ways in which women treated sex that pertained to writing as much
as public speech. Women do discuss their marital routines, pregnan-
cies, childbirths and lyings-in in their diaries and autobiographies, but
mentions of sexual activity are conspicuously absent. While it is clear,
for example, that Alice Thornton penned her various autobiographi-
cal texts in response to slanderous rumours spread about her and her
family, she obscures the exact nature of the slander. ‘[T]o sattisfy all my
freinds of my life and conversation,—that it was not such as my deadly
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enymyes sugested’, Thornton sends one of her autobiographical texts
to her mother’s ‘cairefull servant’ Dafeny, who showed the manuscript
to various others.”’ One of them, at least, ‘pittied my case, saing that
I had ever bin a most virtuous woman all my life, and now to be soe
abused, did wound her very hart’.”> That the slander concerned Thorn-
ton’s virtue also becomes clear at other points in her autobiography: she
emphasises that her ‘unspotted virtuous life’ speaks for her and that her
husband was convinced of her “faithfull and entire conjugall fidelity’ to
him.” This seems too strong a response merely to counter the malicious
gossip that if [her] husband were dead [Thornton] would be married
within a month to Mr. Comber’;"* it is certainly possible, if not likely,
that there were stronger attacks on her virtue, but that she chose to gloss
over the finer details.

In fact, the closest we get to finding uncensored erotic passages in
women’s life-writing in English are in the accounts of their intimate
relationship with God.” This self-censorship of sexual affairs manifests
itself in the letters between Maria and Thomas Thynne. In a response
to her husband’s ‘wanton letters’, Maria Thynne writes: ‘know that I
have not, nor will not forget how you made my modest blood flush up
into my bashful cheek at your first letter, thou threatened sound pay-
ment, and I sound repayment, so as when we meet, there will be pay,
and repay, which will pass and repass, allgiges vites fregnan tolles’.”
The sexual message is relayed in the language of commerce, attempt-
ing to obscure the sexual undertones, or, conversely, accentuating them.
Alison D. Wall, editor of the letters, suggests the non-English phrase
means ‘you will rise up” and may be written in (bungled) Latin ‘to make
a vividly sexual comment, hidden from prying eyes’.”” Whether this use
of a foreign language is meant to be coy, flirtatious or both is hard to
say, but Samuel Pepys uses a similar technique in his diary. He describes
his adulterous affairs in a polyglottal mix of French, Italian and Spanish:
‘T by water to Westminster-hall and there did see Mrs. Lane, and de 1a,
elle and I to a cabaret at the Cloche in the street du roy; and there, after
some caresses, je 1’ay foutée sous de la chaise deux times, and the last
to my great pleasure.””® It is unlikely that Pepys used different languages
in order to hide his affairs from his wife, as she was skilled in French,
and because at least some of these erotic passages were also written
in longhand, she would have no trouble deciphering them. It has been
suggested that the mystique of writing in languages other than English
might have enhanced the secretive nature of his affairs.” But it is also
possible that, despite the diarist’s obvious pleasure at seducing so many
women, Pepys was confronted with a form of embarrassment or sense
of textual decorum. Not capable of putting his sexual affairs to paper
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in the vernacular, he turned polyglot to write down those things that he
could not freely discuss in English.

As women were well aware that engaging in illicit sexual activities
could harm their reputations, they therefore took measures to conceal
anything untoward, not just in their language, but also in their actions.
Alice Partridge, for instance, changed her name when she entered into
the employment of the bawd Agnes Wilkinson as a prostitute.* Wilkin-
son, who had turned her house into a brothel, was the one who sug-
gested to Partridge that she would ‘change her name from Partridge
to Alice Woodstocke, saying else it would be a discredit unto her’.*!
While we might expect the nature of legal proceedings to almost guar-
antee that litigants remain unforthcoming with regard to such details as
would prove incriminating, the use of elision and evasion outside the
legal arena suggests that fear of shame and humiliation, too, shaped
legal accounts and the way that women talked about (or refrained from
doing so) their own sexuality in private.

Alongside this use of elision and evasion, a second strategy is fore-
grounded in the legal records left behind by women accused of illicit
sex, namely shifting agency. This shifting of agency was discussed in the
previous chapter, where we saw the technique used by single women to
avoid marriage to unwanted suitors and by married women when they
attempted to separate from their husbands. In cases of sexual impropri-
ety, however, the strategy was used as an answer to the double standard
in the law and in society that attributed almost sole agency to women for
a crime that required two people. To counter this (implicit) accusation
of agency, women maintained an air of passivity when discussing their
sexual activities and, moreover, they attempted to locate the agency for
sexual acts with another. One example is Amey Bennett, a former servant
girl who was promised marriage by John de Lane, also a servant. He gave
her two rings, a gold one and one with a diamond, ‘which said rings (as
this examinant saith) the said John de Lane took from her again after he
had had his desire of this Examinant’s body and would not restore them
again’. John de Lane confirmed the trick he played on Amey Bennett
and ‘confesseth he gave the said Amey those Rings to have the use of her
body’. As a punishment, the Court of Governors of Bridewell ordered
John de Lane to provide for the child or children Bennett might bear as
a result, as well as to cover the costs of her period of lying-in.** In this
narrative, Bennett portrays herself as passive. She is given the rings as a
token of marriage, which are subsequently taken from her again, and her
body is ‘use[d]’: the girl claims to have had no agency over the events that
befell her. Instead of a case revolving around sexual impropriety, Bennett
successfully turns it into one concerning courtship and marriage.
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Blame is not only shifted onto the men women had sex with; other
women, too, could be attributed blame. One example of shifting blame to
another woman is given by Anne Whetherall, mother of what is thought
to be an illegitimate child. In Bridewell prison, she ‘confesseth that she
hath wrongfully charged Master Phillipes with it [e.g. her child], for that
she was thereunto allured by a woman which counselled her to it. And
said master Phillipes had ability to keep it And to give her money’, thus
blaming an unnamed woman.® The real father of her child, Whetherall
now tells the Board of Governors, is in fact the man she married a cou-
ple of months previously, when she was already pregnant with his child,
as they had engaged in pre-marital intercourse. A witness corroborates
this version of events and claims Anne Whetherall ‘did it by evil counsel
and was sorry for it’. Her husband, too, affirms the story, as much as he
can, by stating that ‘the child is of his own getting, to his knowledge’.**
Whetherall’s strategy in front of the judges seems to have been carefully
calculated, whether by her alone or in collaboration with her husband.
Seeing an opportunity for financial advancement, she is willing to let a
random person believe that he is the father of her child (although the
two must have had illicit relations together to make the man believe the
story). Rather than taking full responsibility for her actions, Whetherall
attributes all agency and thus blame to the unknown woman who pro-
vided ‘evil counsel’.

We see this shifting of blame, too, in the case of Judith Vincent, who
claimed she was tricked into prostitution by her mistress Dorothy Clev-
ely, who had ‘most wickedly betrayed’ her.** According to the servant
girl, her mistress had instructed her ‘to go with one master Bisshoppe,
being a priest (. ..), saying that he should bring her to a place where
she should be retained into service’. Clevely orders her servant to wash
her feet and put on clean clothes, for if she tarried all night at the place
where he would bring her, she should peradventure lie with some gentle-
woman of the house, and that such another one would be loath to lie
with her if her Feet were foul & her smock not clean’. This story sounds
perfectly innocuous and Vincent follows her mistress’s instructions with-
out scruples. Instead of sharing a bed with a gentlewoman, however,
Judith Vincent has to spend the night with one Edmund Verney (who
checks her feet before bedding her). The following morning Verney gives
the servant girl four shillings and promises her that Mr Bisshoppe will
buy her a petticoat. Vincent has to give the money to her mistress, but
does receive the petticoat. After that, Dorothy Clevely urges her servant
girl not to discuss what had happened with anybody else: ‘if she did
disclose this matter, she would cause her to be so punished as all other
should take example by her’. This is clearly blackmail, but Clevely’s threat
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invokes the type of public penance that would await Judith Vincent if she
were to be prosecuted for her crime, namely public humiliation. Despite
this prospect, however, the girl cannot hold her tongue and shares the
information with another maid, after which Clevely ‘called her whore,
wherewith she had her self much offended, by cause she was brought to
her folly by her mistess’ conspiracy, and being betrayed by her policy’.
Clevely’s response implies that only in speaking of her action does
Vincent become a whore; silence is protection. Here we see how difficult
it is to separate the prosecution of sexual offences from the prosecution
of sexual slander: only in speaking of it does the sin come to light. More-
over, it is only after Vincent has been called a whore by her mistress that
she seems to realise and articulate how her whoredom was imposed on
her and she in turn accuses her mistress of acting as her bawd.*® One act
of speech begets another and another: speaking of the illicit act begets the
slander of whoredom from Clevely, which in return receives the accusa-
tion from Vincent of pimping. It is therefore fit that the conclusion of
the trial results in two more speech acts: double confession. Although
Clevely denies the accusations at first, the Bridewell’s court clerk records
her revising her story: ‘the said Dorathie confesseth the whole matter
in such order as is by the same Judethe confessed, for which the said
Dorathie had correction’. The case also shows the dangers of going to
court: by doing so, rumour can be made reality. The adversarial nature of
the courtroom is rehearsed in the original arguments, revealing women’s
rhetorical flair outside of that same courtroom.

Shifting of blame is also the approach taken by servant girl Eme
Fynch. While working for Alice and Richard Robinson, Fynch was
engaged in sexual activities with various customers of her employers’
victual shop. This was not, as the servant girl stresses, voluntary: Fynch
tells the Bridewell governors that ‘her Mistress would often times force
her to go up into a room to be naught with divers men which resorted to
the house’.*” Fynch gives an example of one such incident:

a young man, a bricklayer, who resorted to the house came in and asked if
he should drink a pot of beer & this Examinant answered ‘yes, if he would’,
and bid him sit down in the one of the rooms below; but he refused so to do
and would have gone up, then this Examinant perceiving his lewd intent said
her Master & Mistress were both asleep on the bed; then the said Bricklayer
was presently going forth of the house and turning him about he espied this
Examinant’s Master & Mistress coming indoors; and he said ‘are those they
that were on the bed asleep?’; then the bricklayer sent for an ale pie which
they ate and then he would have a pint of wine; which this Examinant’s
master himself went for; and in that time when her master was gone for the
wine; her mistress caused her to go up with the Bricklayer, and there the said
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Bricklayer had the use and carnal knowledge of this Examinant’s body &
he gave her eighteen pence which her mistress took from her as soon as the
bricklayer was gone away.

The servant girl thus claims to have been forced into prostitution by
her employers. By claiming that her mistress took the money from her,
the girl further portrays herself as a mere commodity, whereas Alice
Robinson is turned into a bawd. Robinson, however, denies running a
brothel and instead claims Fynch is a promiscuous woman. According
to Robinson, ‘one Thomas Casey, a Plasterer in Gutter Lane, came into
her house (herself & her husband being forth); and one Eme Finch, her
maid, being in the house a washing, & there & then the said Thomas
Casey had the use & carnal knowledge’ of her body.*® The mistress’s
narrative does not involve the mention of money, by which she suggests
that her servant girl is simply unvirtuous. She thus shifts blame entirely
on her employee and refuses to acknowledge any responsibility. The two
women are therefore locked in a battle over agency, in which each of
them accuses the other of a lewd act, while dismissing their own culpa-
bility and claiming to be a passive party.

Although none of the men Fynch has slept with (whether voluntarily
or not) is attributed any kind of agency in the accounts of either woman,
the language used to describe the sexual relations that have taken place
suggests something different: it is Fynch’s male customers who have ‘the
use and carnal knowledge’ of her body. Sex between men and women
is often described in this way, with the man actively ‘using’ the body of
the woman. Apart from surrendering their bodies, women are described
as playing no active part; men are almost invariably the subject and
women the object when it comes to describing sexual relations. This
formulaic phrase seems an almost mechanical insertion in court records
documenting illicit sexual behaviour. Indeed, when we find the phrase
used in early modern drama it is in a thoroughly legal context.*” The
legal inconsistency is perhaps worth noting: if it is in fact the courts that
impose this kind of language, it implicitly contradicts the laws they are
meant to uphold, for while punishment befalls the woman, the language
used assigns agency to the man. Even if this phrase was wholly formu-
laic, it would serve the women accused of sexual lewdness well, as it
placed agency with the man.

That it was possible to diverge from this standardised formulaic
phrase, however, is demonstrated by the variations of this phrase that
gave women more agency, which we occasionally also find jotted down
by clerks in legal records. Mary Warren and William Mason, for exam-
ple, did ‘lie together and had carnal knowledge one of the other’s bodies’,
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and Judith Tailor, who is described in the courtbooks as ‘a lame crea-
ture’, is brought into the Bridewell on account of ‘abusing her body with
one Thomas Smithe’.”® In this case, it is Judith Tailor who is the subject
and the man who is the object.

In the rest of her story, however, Tailor portrays herself as passive in
the face of a man, Smithe, who is portrayed as holding all the power.
When questioned, Tailor told the Bridewell governors that

she lay in Shoreditch under a stall, And there the said Thomas Smithe came
between three & four of the clock in the morning and found her laying
under a stall of whom she saieth she was afraid, And then the said Thomas
asked her what she did there, & she told him that she could get no lodging,
whereupon she [sic] willed her to go home with him.”*

Tailor makes it clear that the initiative lay with Smithe and is initially
quick to dismiss all suggestions of illicit behaviour: although she was
at Smithe’s house for ‘two days, but she saieth he never had the use of
her body’. She is thus insistent that she had no intention of prostitut-
ing herself. Instead, poverty and fear of her life forced her to go home
with an unknown man, and upon his invitation. However, towards the
end of her testimony Tailor suddenly changes her story: ‘she confesseth
she went up into the chamber to make his bed, & now she confesseth
he had the use of her body’, for which she receives ‘correction’. Tailor’s
late (and possibly forced) confession does not render her previous story
completely untrue, as it can also reinforce her earlier claims of poverty
and fear. Having accepted Smithe’s offer of a roof over her head, she
may have been too afraid to decline his advances towards her, in case he
would turn her out on the street again. Tailor’s dependency on Smithe
becomes painfully clear. While she is accused of abusing her own body,
her narrative suggests that the second phrase (‘the use of her body’) is
more accurate: it is Smithe who is the actor, even though Tailor receives
the punishment.

One case where the law seems to have been unequivocally on the
side of the female litigant was that of Elizabeth Guy. This upsetting case
gives numerous reasons why the court would have been sympathetic,
including the accused’s age and active resistance:

being of the age of eleven years, daughter of widow Guye dwelling in Pincocks
Lane, brought in & examined saieth, that one Roberte Archer, servant with
Thomas Maddoxe, on Monday last was [illegible] brought her by entice-
ment to Hoggesdon from London into the field, & their they two continued
two days, two nights, & in that time he had the use of her body thrice, once
in a ditch & twice in a field, & she pushed him away & cried when he was
doing of it but he would not away or leave her.”
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This eleven-year-old child could not stop Robert Archer from raping her
three times despite having ‘pushed him away’, as well as crying ‘when
he was doing of it’. Her assailant ‘saieth & confesseth that the same is
true, did so use the said Elizabeth’. Robert is punished for his ravish-
ment of the young girl by being ‘set to labour’ in Bridewell, while ‘the
said Elizabeth [is] delivered to her mother’.”® The girl’s age explains why
she receives no punishment: twelve was the age of consent for girls;
the abduction of unmarried girls under the age of sixteen was prohib-
ited in the 1558 Act; and in 1487 legislation had been passed making
the abduction and rape of an heiress a capital felony.” The question of
agency therefore did not even arise, as the law automatically placed all
blame on her assailant.

Apart from these special circumstances, when women were protected
by the law because of their age or inheritance, women portrayed them-
selves as lacking agency and falling victim to the immoral designs of
others in an inversion of the double standard present in the law on illicit
sex. These others could be the men who had ‘the use of their bodies’ or
the women whom they trusted or worked for. Women thus portrayed
themselves as innocent victims rather than the active, lustful creatures
the law, and wider society, presumed them to be according to the legal
double standard. The agency women displayed when suing others for
slander was thus dismissed when they talked about their own sexuality.
If these techniques were so common, however, this raises the question
of whether there was any space for women in sexual slander cases to
provide autobiographical details.

The Life of Eleanor Gresham

Following Natalie Zemon Davis, various scholars of legal records have
pointed out that the legal process threatened the individual stories of
women with homogenisation.”” Indeed, it might be logical to assume
that if women made use of these strategies of elision and evasion, and
shifting blame, all legal records of the kind that have been analysed in
this chapter are more or less streamlined and that instead of having a
space within which they sought to construct a narrative of their own life,
women merely conformed to a standardised idea. It is true that, in con-
structing a narrative best able to convince their audience, these women
often used similar strategies. The individual ingredients of their stories,
nevertheless, remain unique. Even within these narrative frameworks,
it was possible for women to use the legal system to shape the way
they wanted to be remembered. We can see this clearly from the case
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of Eleanor (also known as Ellen) Gresham, who initiated a suit in Star
Chamber against her neighbour Evan Lloyd and his wife, whom she
suspected and accused of slander and libel.” In her various case papers,
Gresham leaves a trail of autobiographical details, giving their reader
insight into her colourful life.

In 1613 Gresham found a libel written ‘at large on a piece of paper’
fastened

upon the top of the door of your said subject’s dwelling house and leave
the same to the open and public view of all the neighbours and passengers
traveling to and fro by your subject’s said house, who read the same as they
passed by, and being known to be a libel caused company to flock and repair
thither to the hearing and reading of the same.

The piece of paper contained the following text:

within this door dwelleth a very notorious whore, let no body else bear the
blame for Ellen Gresham is her name, she doth her self so much abuse that
she keepeth a house worse than the stews, Moll Cutpurse is a good one,
Ellenor Gresham is a worse, take heed how you come thither for she will cut
your purse, her husband is at sea, she plays the whore on land, she went to
mistress Lynsey and cozened her of her bond, Megg Marshall is a good one,
Ellenor Gresham is a better, And between those two whores we have entitled
this letter, Ellen Gresham pawned her gown and for one night’s lodging she
cozened a cloth maker of ten pounds, Moll Cutpurse, Moll Clevely, Megg
Marshall and mistress Nell, And of all these whores Ellen Gresham bears
the bell. Finis.

The libel suggests Gresham is guilty of a diverse range of offences: it
lists her as a prostitute, a cutpurse, an adulteress, a cozener and a thief.
It also deems Gresham guilty by association in mentioning Moll Cut-
purse, alias Mary Frith (1584/9-1659), who was considered to be a
serial offender and general disturber of the public peace. The main alle-
gation in the libel, however, is that of Gresham’s being a whore, which is
repeatedly referred to. This accusation follows the strategy we have seen
in the second part of this chapter: the stacking up of repeating accusa-
tions fills the void of actual proof. In her response to the libel, Gresham
makes use of the strategies of elision and evasion, as well as the shifting
of agency: in her bill of complaint she does not discuss her own sexuality
but merely claims she is an honest person and good neighbour, suggest-
ing in the process that it was not she but her neighbours who caused the
loss of her good name and fame.

The suit she initiated in Star Chamber is the sequel to earlier legal
disputes fought out before the Court of Chancery between Gresham and
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her legal opponents, the Lloyds. As such, this particular suit forms only
one part of a larger legal battle. Sadly, the relevant Chancery records
seem to be no longer extant; the legal records in the Star Chamber suit,
however, refer back to the older Chancery cases. Gresham had appeared
in Chancery three times previously and each time a writ was issued
binding her to good behaviour. Three times she failed to comply and
three times she was detained in prison. These facts were confirmed by
both herself and her opponents. By filing a suit before a different forum,
Gresham may have hoped to set the record straight and to demonstrate
that what was said about her by her legal opponents, a story accepted
and confirmed by Chancery, was a mere fiction. In a lengthy bill that
lists both herself and her husband as the complainants, Gresham sets
forth in elaborate fashion all the insults to her reputation made by Evan
and Agnes Lloyd. These comprise the various charges made against her
before Chancery, including the suggestion that Gresham has ‘taken a
house of a very honest man, when he came to demand his rent she ran
at him with a halberd and had there slain him had he not fled (. . .) and
to this day hath not paid the rent due’; that she lives a ‘very bad life
and never cometh to church to receive the communion this seven years
and upwards, she hath troubled many of her neighbours, some by
charging them of common Sorcery, hags and witches, and did call their
names in question and could make not any due proof thereof’; and that
‘she hath cozened one Richard Ameys, a citizen and a young man, by
drawing him into her company and accused him with incontinency on
her self, making him believe that she was with child by him’. She is also
referred to as a ‘matchmaker’ who ‘sold one widow unto three several
men’, and who is ‘acquainted with common Sorcerers, cunning men,
and women and fortune tellers’. In short, Gresham is depicted as the
very worst of all possible neighbours.

What all the accusations have in common is that the acts they
describe have the potential to disturb the peace. Social order is depen-
dent on people’s acceptance of their place in society, but that order
can be challenged and brought into disarray by various kinds of devi-
ance.” This is exactly what Gresham is accused of by her neighbours.
She is portrayed as a ‘moll’, or a displaced figure, a poor woman ‘with
no clear social place or identity’ — a female rogue.” There is a proper
sense of displacement: while Gresham claims that she had attempted
to fit in, she did not succeed in the eyes of the libel’s author(s). If these
authors are not the Lloyds, who vehemently deny the accusations of
slander aimed at their address, then that would mean that there were
even more people who felt she did not belong or wanted her to leave the
neighbourhood. Indeed, the accusations that are enumerated in the bill
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at Gresham’s address suggest that she had a number of enemies within
her neighbourhood.

The Lloyds, in turn, deny the allegations made against them. In their
answer to Gresham’s elaborate bill, they stress the vexatious nature of
the suit. Although claims of vexatious litigation are made often in Star
Chamber proceedings, the Lloyds offer several arguments to back up
their claim. According to the Lloyds, the matter before the court had
been referred to the lawyer Sir Henry Montague in June of the previ-
ous year, and was thus already settled.”” In this case, Montague had
dismissed Gresham’s complaint, deeming the bill ‘very insufficient’.
Montague ordered the defendants their expenses against Gresham who,
according to the Lloyds, ‘hath not payed the same costs and yet notwith-
standing hath since exhibited a new Bill’. According to the Lloyds, then,
the newly filed bill is vexatious because the matter has already been
decided, but also for other reasons:

this honourable court, as these defendants hope, will not think it reasonable
that the said Ellenor shall vex a multitude of her neighbours with a tedious
and long Suit without her said husband’s privity, who hath almost for the
space of two years been at sea in the East Indian Fleet and so could not give
allowance to the exhibiting of any of the said Bills.

Rather than having a legitimate cause for initiating proceedings, the
Lloyds thus consider the suit a form of harassment, aimed only at
‘vex[ing] a multitude of her neighbours’. They also point out that,
although William Gresham’s name is on the bill, it is impossible for him
to have approved the suit, given that he is currently at sea, and has been
for the last two years. They thus question the legitimacy of the suit in
its entirety: without her husband’s approval, a woman, after all, was
not allowed to initiate legal proceedings before the Court of Star Cham-
ber.'"™ The Lloyds’ answer thus questions the legitimacy of Gresham’s
bill for several reasons. Their version of events finds possible support
in the Surrey County Council records, where we find a writ of exigent
issued against an Eleanor Gresham ‘for certain transgressions and con-
tempts’ in 1615.'"!

Gresham herself, on the other hand, denies ‘vexing’ her neighbours
and being a ‘moll’. Instead, in her bill of complaint Gresham appears
keen to rectify the picture that has been painted of her by the Lloyds and
that has been affirmed by the Court of Chancery. Because these records
are no longer extant, it is Gresham’s self-portrayal before her chosen
forum that has outlasted all other narratives — presumably the outcome
she had intended, though perhaps not in this manner. In repeating all
her alleged wrongdoings and immoral behaviour in her lengthy bill of
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complaint, Gresham presumably aimed to demonstrate how severely
her good name had been tarnished. Moreover, it provides evidence of
her self-representation: the listed accusations must be repeated because
they do not reflect her life or personality. In this listing of falsehoods,
Gresham seeks to establish both the truth of who she is and also of who
her neighbours are. From the material included in Gresham’s account
we can compile an ‘official” biography, thus completing the process she
began in court: Eleanor Gresham was married to William Gresham, of
the parish of St Saviours in Southwark, Surrey, who was a dyer by pro-
fession. Their marriage was amiable (‘to their great and mutual comforts
lived married together in the state of Matrimony as man and wife’) and
solid (efforts made ‘to work a divorce betwixt your said subjects’ had all
failed). Although she always endeavoured to be ‘an honest woman with-
out the least blemish, spot or reputation of any man’, she did not get on
with all of her neighbours: the Lloyds vexed her with multiple suits in
Chancery, leading to three spells in prison. Firstly, she was ‘arrested and
imprisoned in the prison of the White Lion in Southwark’ based on a
‘writ of special supplicant’ against her. She was released because of ‘her
good behaviour’, but soon after committed to the White Lion again, this
time ‘for a long time’. A third spell in prison followed after a grand jury
had ‘taxed [her] to be a common barratrix and disturber of your Maj-
esty’s peace’. Shortly afterwards, in March and April 1613 to be exact,
the libel started circulating. All of this demonstrates not Gresham’s
wickedness but instead presents the Lloyds as ‘lewd, troublesome and
evil disposed persons’, who ‘beggered” Gresham and her husband with
a ‘multiplicity of suits in law and driven them out of their said dwelling
and place of their present abode’.

Despite Gresham’s vehement attempts at influencing the record, a
contemporary account of the case suggests that the court agreed with
the Lloyds on at least one aspect of their defence, dismissing the case on
the grounds that Gresham had failed to secure her husband’s approval
to begin the suit.'” Nevertheless, Gresham’s case demonstrates that,
even though they were fighting a legal system that effectively held them
in contempt, women were able to actively shape their stories — with the
help of their legal advisers and penmen — and leave traces of themselves
in the archives that express their own views of their own lives. It also
allows us to chart how she constructed her own narrative, employing
the commonly used tactics of elision and evasion, and the shifting of
agency, to portray herself as she wished to be perceived. These strat-
egies, moreover, could be wielded in such an individual manner by
the women involved that they do not settle into a series of formulaic
or homogeneous entries into the legal record, but are instead a set of
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generic conventions around which women could shape their narratives
and self-representations. In the case of Eleanor Gresham, it led to the
creation of a vivid written portrait of the self, in a forum chosen by her-
self, with the clear desire to fashion an image of herself that countered
the public opinion about her. Perhaps the fact that her case is discussed
here suggests that she might have succeeded, if only by making us ques-
tion the truthfulness of the Lloyds.
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Chapter 4

Widows

When contemplating her widowed state, Katherine Austen (1629-
c.1683) wrote in her diary: ‘Men never think their wifes may be /
Necessitate by misery / Or their children be a prey / When them sel-
ues are gone away’.! Her lamentations were not unfounded, as enter-
ing the third stage of a woman’s life, widowhood, could bring about
uncertain times: quite apart from the emotional distress caused by
the loss of a spouse, widowhood also had legal and financial implica-
tions. These included the need to administer a late husband’s estate,
the financial burden of maintaining solvency after the loss of income
and the mediation of changed familial relations. A woman’s new social
and legal identity as feme sole was immediately tested by administra-
tive changes in her life that could lead to legal suits over land, money
and sometimes even her own children. Moreover, widowhood forced
a woman to refashion herself in order to deal with patriarchal anxi-
eties about her new status and the multifarious negative stereotypes
that surrounded the state of widowhood, including a pernicious one
concerning the ‘litigious widow’. The regularity with which contem-
porary popular literature featured widows contributed to creating a
literary trope that widows found themselves fighting against — when
they were not turning it to their own advantage, of course. The result is
that widows had options concerning how they wished to portray them-
selves in a legal context. Various models were available, including the
tropes of the biblical widow and eternal wife, while they were also free
to portray themselves as feme sole or emphasise their role as mother.
Widows could therefore fashion different images of themselves accord-
ing to their circumstances and needs.

This chapter first considers what widowhood entailed in early mod-
ern England, looking at its legal consequences and reflecting on the social
perceptions that were attached to this new phase in a woman’s life. The
need to balance legal and financial imperatives with the expectations of
a severely judgemental society required widows to tread carefully when
initiating legal proceedings, and this is reflected in their writing style:
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they often attempted to pre-empt accusations of acting as the stereotypi-
cal litigious widow by emphasising their reluctance to seek legal redress.
With this first hurdle overcome, they could then make other tropes con-
cerning widowhood work to their advantage. This chapter then analy-
ses the different ways in which widows portrayed themselves in diaries,
autobiographies and legal records. Perhaps as a result of the plethora
of stereotypical widows to be found within the literature of the day, the
narrative strategies employed by widowed autobiographers and litigants
are markedly similar. By reading the autobiographical texts of widows
such as Anne Halkett (1623-99) and Katherine Austen alongside the
legal pleadings of widowed complainants and defendants, we can trace
these similarities.

Widowhood in Early Modern England

After the death of her husband in 1666, Ann, Lady Fanshawe (1625-80)
wrote a moving passage in her Memoirs on what this loss meant to her:
‘O all powerfull Lord God, look down from heaven upon me, the most
distressed wretch upon earth. See me with my soule divided, my glory
and my guide taken from me, and in him all my comfort in this life’.?
Not every widow was as devastated as Lady Fanshawe at the death of
her husband, however. Sarah, Lady Cowper (1644-1720), for instance,
described her first year as a widow as ‘a State of Liberty’, expressing
clearly the relief felt after her husband’s death, even if his passing had
also caused this new state of hers to be rather precarious in financial
terms.” While arguing against remarriage, Cowper advised her readers:
‘Wear not a Straight Ring. Lead your Life in Freedom and Liberty, and
throw not your Self in to Slavery’.* Although Cowper may have been
exceptionally happy at reaching the state of widowhood, the freedom
she felt after the passing of her husband may well have been an experi-
ence common amongst the newly widowed.’ This joy may have often
faded in the light of reality, however, as losing a spouse had very dif-
ferent implications for a woman than it did for a man. Any emotional
distress notwithstanding, the death of a wife left the new widower’s legal
status unaffected: for a woman, however, losing a husband was a life-
changing experience that affected her social, legal and financial status,
and not always for the better.®

The unity of person created by coverture was normally broken only
by death, and if lucky enough to survive her husband, a woman reverted
back to her pre-marital state of feme sole, albeit now with perhaps some
money or property. Having recovered a legal identity, a woman could
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therefore sue (and be sued), enter into contracts or make a will under
her own name. Perhaps for this reason, widowhood in early modern
England is often referred to as a time that brought about the great-
est independence for women.” The writer of The Lawes Resolutions of
Womens Rights (1632) certainly seems to agree with this point of view,
as he asks his female readers: “Why mourn you so, you that be widows?
Consider how long you have been in subjection under the predominance
of parents, of your husbands, now you may be free in liberties, and free
proprii iuris at your own law’.* Widows, theoretically at least, had more
freedom and experience, as well as greater resources, than any other cat-
egory of woman in society, including those women who had remained
femes soles throughout their lives.” Viewed in that light, it is not surpris-
ing that Sarah Cowper considered remarriage as akin to re-entering a
state of slavery, and thus refused to countenance it.

The widow’s renewed legal freedom, however, was often put to the
test from the very moment it had been gained. Widows were frequently
appointed as executrix of their husband’s last will and testament, or
administratrix of their late husband’s affairs and estate if no such will
had been drawn up prior to death. As such, widows were thrust into the
legal arena, perhaps for the first time in their lives. When there were no
creditors or when the balance of the estate remaining after the deduction
of debts was positive, widowhood could bring about a certain amount of
financial freedom. Had her late husband the gall to perish while heavily
in debt, however, a newly minted widow might face serious challenges
in overseeing his estate — or if its administration had been entrusted to
another, she may struggle to maintain her living standards. There could
be multiple creditors while his family or heirs added to her worries by
competing with her for a share in what estate there was; she might not
even be guaranteed the right to remain in the marital home. Such trials
and tribulations were anything but exceptional, and if a widow was left
with mouths to feed and no personal income, the legal and financial
consequences of widowhood could be devastating.

While it has been suggested that as many as 45 per cent of women
would become widowed at some point, a fair proportion of these would
experience widowhood several times, as remarriage was common, espe-
cially in early modern London." The legal problems that invariably fol-
lowed the death of a husband meant that a widow was bound to have
far greater appreciation of the impact any pre-marital agreements might
have on her future welfare than her single or married counterpart. It
is because of their experience and knowledge of the legal system that
widows are well represented in the legal archives, and, like all women
involved in litigation, they played the system by pressing their suits in
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the most advantageous forum when possible. It is perhaps unsurprising
that widows appear in the records of courts all over London, making up
almost half of the female litigants in the Courts of Requests, Common
Pleas and Queen’s Bench." It is difficult to establish how well widows
were represented in local suits: given the local law’s preference for cus-
tom over written accounts, records are scarce. However, the records of
the Court of Requests demonstrate that widows flocked to the capital
to deal with local issues whenever they deemed it necessary. The Court
of Requests had a reputation of being favourable to those parties that
needed extra protection, such as the poor and women. As such, it was
the perfect arena for widows to try their suits. Arguing before this ‘poor
man’s’ court allowed widows to tap into the tradition of the poor, bib-
lical widow, an image with which they could hope to gain particular
sympathy from the Masters of Requests.

Widows were not only well represented in the law courts; popular lit-
erature and theatre were also rife with representations of widows.'* It is
possible that this was a direct result of the threat widows were perceived
as posing to the early modern patriarchal order. Naturally, a patriarchal
society would view any situation in which a household was not headed
by a man as a challenge to the ‘order of things’."> Add to this the fact that
widowhood would be the first time in a woman’s life when she was not
ruled by a man, it is no surprise that the figure of the widow was seen as
a locus of conflict. Without a father or husband present, widows took
over their roles as head of the household, challenging and complicating
established patriarchal norms."* While a widow who remained single
posed an obvious challenge to societal norms, so too did a widow who
chose to remarry. Quite apart from the fact that a widow who re-entered
the marriage market automatically confronted a potential suitor with
his mortality, she was presumably less keen on accepting unfavourable
conditions or financial settlements. Instead, she may have been aware of
the possibilities of using trusts to protect her interests from transferring
to her new husband. The widow, perhaps, knew too much to be consid-
ered entirely safe, and the position of widows, especially when it came
to remarriage, was a hotly debated issue in early modern England and
thus fertile ground for dramatists and other writers."

The early modern stage widow was lusty, litigious and wealthy; she
was both keen to remarry and a desirable object to those men seeking
quick and easy enrichment. The trope of the rapidly remarrying widow
would appear particularly frequently on the early modern stage. The
Duchess in The Duchess of Malfi (c.1612), Widow Plus in The Puritaine
Widow (1606), Lady Goldenfleece in No Wit, No Help Like a Woman’s
(c.1611) and Valeria in The Widow (c.1616) are just some examples
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of remarrying stage widows. The fact is, a widow simply could not
win: ridiculed if she remarried too quickly, or indeed, at all, she ran
the risk of being termed a whore, bawd or witch if she had the temerity
to remain single. An early modern proverb stated that ‘the rich widow
weeps with one eye and casts glances with the other’.'* George Chap-
man’s widow Eudora from the play The Widow’s Tears (c.1605) is an
example: she vows never to marry again, and, as such, remains ‘a fort of
chastity’, something she is praised for."” When Eudora does marry again,
against her own vows, this is seen as proof of ‘how short-lived widows’
tears are’.'® It is the characterisation of the lusty widow that Katherine
Austen seeks to avoid when she writes: ‘It shal never be sed I lived a
widow (now almost 8 years) vnder the vaile of Hipocrisy, pretending to
Honour the memory of my deceased Friend. And make it the founda-
tion of my perticular Fortune, and raise a second bed’."” Contemporary
medical books did nothing to discourage this commonplace; Nicholas
Culpeper’s Dictionary for Midwives (1651), for instance, claimed that
a common illness of the wombs of widows ensured that they were ‘mad
for Lust’.?” At the same time, the stereotypical English witch and bawd
were elderly women, usually widowed.”! Widows thus had to walk a
fine line: remarriage was frowned upon, but so was staying single.

Such was the culture in which early modern widows lived: their
renewed freedom was immediately put to the test by legal challenges,
forcing them to stake their claims in public, while stereotypes ensured
continued scrutiny of their lifestyle and choices. Women such as Austen,
Halkett and Alice Thornton (1626-1707) sought to counter these ste-
reotypes in their autobiographies, employing the only weapon at their
disposal, rhetoric.** These same perceptions were at work in court plead-
ings and necessitated the same rhetorical techniques to counter them.
Widows seeking to control their image, whether in autobiography or in
court, had four distinct ‘selves’ available to them: the biblical widow, the
eternal wife, the feme sole and the mother. They pressed these ‘selves’
into action to counteract the stereotyping that was wielded against
them. When pressing their suit in court, of course, the first stereotype a
widow was forced to confront was perhaps the hardest to dispel — the
image of the litigious widow.

‘Unquiet and miscontented’:?* The Loud and
Litigious Widow

The ‘loud and litigious’ widow was a mainstay of early modern liter-
ature and drama: early modern dramatists frequently wrote litigating
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widows into their plays. Thomas Middleton’s The Widow (c.1615) has
the widow Valeria engage with the law when she tells Francisco and
Attilio that she will ‘take course against’ them and hopes ‘that law will
right’ her.”* By act four of the play, Valeria is ‘up to th’ears in law’.*’
Other litigious widows on the early seventeenth-century stage include
John Webster’s Leonora in The Devils Law-Case (c.1617) and Jacintha
in The Spanish Curate (1622). Half a century later William Wycherley’s
The Plain Dealer (1676) featured the quarrelsome and litigious widow
Blackacre, described in the dramatis personae as a ‘petulant, litigious
widow, always in law’, while other characters describe Blackacre as
‘a litigious she-pettifogger’, ‘as vexatious as her father was, the great
attorney [...] and as implacable an adversary as a wife suing for ali-
mony’ and that ‘she has no pleasure, but in vexing others’.** The first
lines the widow speaks are full of legal terminology, with mentions of
judges, suits, hearings and law-French.?”” The result of this familiar and
persistent characterisation was that accusations of litigiousness in court
would instantly resonate with those present, but it also meant that the
widow herself would be expecting such an attack and thus could con-
struct a defence against it. Nevertheless, a widow initiating a lawsuit
always began at a disadvantage, and this held true whether she was
appearing in court or merely recounting a previous suit in her diaries. It
is for this reason that we find the same rhetorical strategies designed to
counter expected accusations of quarrelsome litigiousness in both legal
records and autobiographical writing.

The case of Maddilowe v Barnes illustrates what widows were up
against when engaging in a lawsuit. Agnes Maddilowe sued Robert
Barnes over the lease of a tenement in 1597, of which they both consid-
ered themselves to be rightful possessor, an assumption that led Barnes
to evict Maddilowe from the premises. According to Barnes, Maddilowe
had buried him with legal suits ever since, starting with her ‘procuring
him the said defendant to be called before the Justices of Assize’, ‘and
also divers & sundry times before Justices of the peace’. After that ‘the
said Complainant Agnes Maddilowe not thus satisfied hath since upon
some new petition exhibited (as it seems) to the Justices of Assize pro-
cured the said defendant to appear again before Justices of peace’. After
these various, apparently unfruitful attempts, she ‘now lastly sued with
her majesty’s writ of privy seal to appear & answer the matter in this
honourable court, So that it doth manifestly appear the said defendant
is driven to all these troubles & great expenses rather of malice’.”® By
describing her as ‘not thus content’ and ‘not thus satisfied’, Barnes por-
trays the widow as impossible to please and by emphasising that she
had repeatedly brought him to court out ‘of malice’ he makes her seem
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quarrelsome. The overall picture painted thus fits in with the stereotypi-
cal image of the widow: quarrelsome and clamorous. At the close of the
first round of the filing of case papers, after the bill of complaint and
the answer, a widow like Agnes Maddilowe would be at a disadvan-
tage. While women like Maddilowe did theoretically have the chance to
counter such assertions, either orally or in a second round of responses
and counter-responses, by filing a replication, the latter route imposed
additional cost on the complainant. The replication would have to be
drawn up and submitted, which required the additional services of law-
yers. Moreover, by prolonging the proceedings a widow would run the risk
of affirming her litigious image — the very image she was trying to dispel.

Accusations of litigiousness were almost always accompanied with
other implied slurs against the widow’s character. The most common
accusations were of ruthlessness, the desire to receive her legal right
regardless of the consequences and double-dealing. We see a number of
such examples in the records of the Court of Requests. One can be found
in the case of Bowdon v Beaple (1566). Alice Bowdon complained that
Alexander Beaple refused to hand over the papers by which she could
prove that she was the legal tenant of a certain tenement. Beaple, on the
other hand, ‘verily thinketh and believeth that the said complainant hath
the said two copies in her own custody’ — copies which would prove that
he was in fact the rightful tenant of the premises.”” Both of them thus
accuse the other of withholding legal evidence. Beaple, however, has an
advantage: whether or not Bowdon did indeed have this proof in her
possession, by accusing her of such duplicity, Beaple implicitly places
her alongside what Stretton refers to as stereotypical ‘bad’ widows.™
Another case, from 1587, features a widow accused of double-charging.
Marye Daughan accuses Edward Bassett of borrowing money from her
first husband and failing to pay it back. After her first husband died,
her second husband tried to get the debtor to pay up, but he failed too.
When her second husband died as well, Daughan took matters into her
own hands in order to get the debt satisfied. Bassett, however, was of the
opinion that she put in a

suit against your said Subject contrary to all equity and conscience, albeit she
knoweth the said promise to be made by the said Roberte Hincke, her first
Husband, as aforesaid, and also the said agreement to be made by the said
John Daughan, her latter husband, as is also aforesaid, and beside that he, your
said Subject, hath duly & truly made the said several payments. [...] by all
likelihood the said Marye is privy to the said dealings of her said Husbands.®

According to the alleged debtor, Daughan knew very well that he was
no longer indebted to her, but she decided to sue him anyway, in order
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to get paid twice. Indeed, the complainant accuses Daughan’s husbands
of duplicity, and her of inheriting it. As such, the widow’s actions are
described as underhand and her lawsuit as unnecessary and snide.
Because in this case it is merely the word of one person against another,
the negative image of the widow, so persistent in early modern culture,
could help Bassett to win his case.

The stereotype of the widow who sought legal process simply because
she could (rather than because she was compelled out of necessity) was
not completely without foundation. Anne Clifford is a well-known
example of a woman continually tied up in litigation. In total, Clifford
was at law for a period spanning some fifty years, not only during her
widowhood, but also before and during her marriages, leading Richard
T. Spence to comment on ‘her love of controversy and lawsuits’.** While
she is often praised for her tenacious determination to claim her inheri-
tance, her legal endeavours went far beyond the mere recovery of ‘her’
family estates.’® It was during her widowed years that Clifford moved
beyond trying to merely recover what she deemed rightfully hers, but
instead desired to expand her wealth, influence and lands at the expense
of some of her (under-)tenants as well as her relatives and parents of
her goddaughter, the Corks. Spence has documented these episodes in
great detail, laying out how in a bid to acquire more money and influ-
ence, Clifford built a corn mill to rival the local one.** By instructing
her tenants to use only her mill, she placed them in a difficult position:
caught in the middle of the fight between Clifford and the owner of the
local mill, they were constantly at risk of lawsuits by both mill owners.
This situation only came to an end when 133 tenants joined forces and
petitioned the court to offer legal resolution. Spence’s detailed overview
of Clifford’s dispute with the Corks over some Craven estates shows
how this was fought out over the heads of her own tenants, too: she
tried to force them into signing a new lease with her, and when they
refused, she ejected them from their homes and lands.” In both cases,
Clifford seemed willing to sacrifice her tenants’ piece of mind by engag-
ing in ‘litigious warfare’ with her neighbours.’® While Clifford may have
always been litigious, it seems she only turned into a vexatious litigant
while widowed.

Katherine Austen, too, was caught up in extensive legal battle,
though Austen’s litigiousness was directly related to her being widowed,
as she sued and was countersued over her late husband’s manor of High-
bury. Austen, in her diary, makes a point of expressing her unhappiness
at being entangled in legal proceedings: ‘And stil I am attended with
Law shuites. Sister Austen agen and another Troublesome man. sues in
forme of paupery. These make up to me a Triple Tax’.”” While Clifford
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similarly pleaded reluctance when it came to pressing lawsuits,* she is
remarkably quiet in her diaries on the matter of the prolonged litiga-
tion with her neighbours at the expense of her tenants.” The strategies
employed by these widows (Austen pleads reluctance when it came to
pressing lawsuits, while Clifford glosses over her more ruthless legal
battles), suggests their mediation of the contemporary ideas about liti-
gating widows. Their awareness of the prevalent contemporary ideas
regarding widowhood may have led them to express their discomfort, or
gloss over their legal pursuits entirely, in an attempt to adhere to socially
desirable behaviour. It did not, however, stop them from pursuing jus-
tice in the law courts.

In the archives we can find many records of the lawsuits of widows
who, like Katherine Austen, seem to have been drawn to the courts of
law. One of them is Dame Mary Cheeke. Cheeke fought several battles
in the courts of Star Chamber, Requests and Chancery between 1594
and 1600.* Although most of these suits were started by her late hus-
band, Cheeke continued targeting his legal opponents after his death. In
one case (Cheeke v Symcocks, 1594) the defendant, perhaps drawing on
the received trope of the litigious widow, accuses Cheeke of abusing the
court for her own gain: ‘he marveleth at the malice & lying falsehood
of such as gave instruction for the drawing of this odious & slanderous
bill’, referring to Cheeke, and adds that “if the very devil should be the
complainant he could no more untruly or slanderously accuse or belie
this defendant’.*' Hyperbole not withstanding, the defendant is clearly
stating that Cheeke’s charges are false and vexatious. We encounter
something similar in Bristowe v Bristowe (1582). Here, Elizabeth Bris-
towe, the widow of the late Christopher Bristowe, was accused by her
opponent, her stepson Henry Bristowe, of litigating out of sheer greed.
Henry was the issue of Christopher’s previous marriage, and had been
appointed as executor of his father’s will. Elizabeth, who had several
children by Christopher, fell out with Henry following her husband’s
death. She accused him of throwing her and ‘her said children, being his
brothers and sisters, out of the doors and unto the street’. This is not only
cruel, since most of her children were ‘very young, not able to help or
provide for them selves’ and she was ‘without any manner of provision
for their bringing up and funding’, it is also unlawful, since she consid-
ered the house as rightfully hers (as a component of her widow’s part).*
In his defence, Henry Bristowe claimed that he had made his stepmother
a generous offer, which she ‘did only mislike and obstinately refuse’.*’
By calling her behaviour obstinate and implying she is greedy, the step-
son suggests that the legal proceedings started against him were without
foundation; it was not his behaviour that should be objected against, but
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rather his stepmother’s. Although Henry does not explicitly refer to his
stepmother’s widowed state, he is tapping into the familiar stereotype
of the litigious widow. It is this kind of stigma that widows had to fight
against when choosing to enter the legal arena. But it was also a known
evil and widows knew how to deal with this kind of rhetoric.

In an attempt to pre-emptively counter allegations of litigiousness,
many widows inserted a sentence in their bills of complaint accentuating
their overall humble and graceful demeanour, the very opposite of the
loud and vexatious widows of the stage. Alice Bowdon ‘hath oftentimes
of late gently desired the said Alexander Beaple To deliver her the said
Copies whereby the said several estates of her husband may Appear by
which she may from then forth enjoy the premises quietly as she hath
done’.** By phrasing her efforts in this way, Bowdon emphasises that she
is anything but loud and litigious. When her gentle line of action failed,
even after several attempts, her only option was to start legal proceed-
ings. Likewise, Fridefreed Norwood ‘by herself and other her friends by
her assignment hath divers & sundry times in very friendly sort” asked
the defendants to pay her the rent they owe her.”” Anne Knyght ‘often-
times in good & gentle manner required’ her legal opponent to come
through.* Margarett Eaton’s husband ‘whilest he lived & your high-
ness’ said oratrix since his death have often times gently required the
said Thomas Hackett to pay unto them the said sum of sixteen pounds
or to deliver them the said bill of debt’.*” The claims are all the same:
that since their gentle and humble requests had been repeatedly ignored,
they had no choice but to seek redress through the courts.

That several women appear to have attempted unsuccessfully to use
‘gentle persuasion’ or variations thereof, before finally submitting their
suit to court may indicate that this was a formulaic phrase. Indeed, varia-
tions of this phrase occur frequently in Court of Requests’ suits, in bills
by men and women alike. The fact that not all widows used this tac-
tic, however, suggests that it was not a set phrase in every Requests’
bill, especially as the message delivered — namely that legal proceedings
were a last resort — was generally the same, even though it was subject
to different modes of delivery. Dame Elizabeth Wallwyn, for example,
expressed her desire to solve the issues she had with her grandson over
her husband’s inheritance outside of the legal arena quite explicitly. She
accepted a relatively small sum as her widow’s part ‘for the avoiding of
suit and expenses in the law’, even though ‘it was but a very small recom-
pense unto your said Subject considering how greatly and richly the said
Sir Richard Wallwyn [her husband] was advanced by your said Subject
being at that time surmised in all things according to her calling and
dignity’.*® Since this did not settle the dispute with her grandson, she was
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forced to seek legal redress, despite her attempts to avoid this. While some
widows implied that they were forced to appeal to the law, others made a
point of stating this fact. Alice Cowper, for example, explained how ‘the
said defendant (bona fide), without any friend or covin to recover her
own, was enforced to commence suit upon the said bill obligatory in the
said court’.*” Cowper did not emphasise her own persistent attempts at
recovering what was rightfully hers, but explained that she had nobody
in her life who could do it for her. Moreover, she aimed to demonstrate
that her reason for going to court, collecting an outstanding debt, was
entirely just. Cowper describes the debt as ‘being a true and just debt
which the said John Tewesly did owe unto the said Thomas Cowper’,
her late husband, and ‘it was a true & just suit commenced upon a true
debt forborn for a long time’.”* Although these women make it clear in
their bills that they would have rather avoided a lawsuit, they all choose
to do so in different ways, possibly dependent on the nature of their suit.

Alongside this defensive strategy a woman could also make positive
use of the widow trope in order to validate both her character and her
cause. Looking at the models upon which widowed autobiographers and
diarists based themselves can help us understand the strategies chosen
by litigating widows. Upon meditating on her status as a widow, Anne
Halkett considered that “There is two examples of Widows w*" I desire to
follow’.’" Both of Halkett’s examples belong to the category of the bibli-
cal widow, modelled on the widow described by St Paul in 1 Timothy
5:5-12, who lived her life in dedication to God, and is ‘[w]ell reported
of for good works; if she have brought up children, if she have lodged
strangers, if she have washed the saints’ feet, if she have relieved the
afflicted, if she have diligently followed every good work’. But Halkett
also described her identity as plural and adaptable: she had duties as ‘a
Widow a Mother, & a Cristian’.”> We should therefore pay attention to
Halkett’s ‘plurality of lives’, which is captured in a ‘web of texts, available
to different readers at different moments’.”® The remainder of this chap-
ter outlines the three ‘types’ of widow we see presented in legal records:
the feme sole (and the related trope of the eternal wife), the widowed
mother and the biblical widow. These three forms of self-presentation
gave women the argumentative power to seek their legal rights.

Biblical Widow

The model of the biblical widow was rooted in a combination of differ-
ent verses from the Bible. In 1 Timothy 5, Paul instructs the honouring
of widows above the age of sixty, who are ‘desolate, trusteth in God,



128  Early Modern Women's Life-VWriting and English Law

and continueth in supplications and prayers night and day’, and who are
‘[wlell reported of for good works’. An example of doing good work can
be found in Mark 12.38-44, where a widow receives the highest praise
from Jesus for putting all her money in an offering box. The biblical
widow is thus not only described as helping others: by giving away her
money and material property to those less fortunate, she lives in relative
poverty and is therefore in need of charity. Indeed, the biblical widow
requires God’s provision and she can count on him to protect her.** The
true biblical widow is thus poor, aged and worthy of God’s protection.

This biblical widow was a familiar trope in early modern England.
Anne Halkett, for example, explicitly invokes the idea of the biblical
widow in her ‘Meditations’ as an ideal that she would like to model
her own behaviour on. Halkett self-consciously strove to be the kind of
widow that

St Paul Calls a Widow Indeed (Oh to bee such a one)[,] desolate (w" I
vnderstand to bee alone & retired)[,] trusting in God[,] & Continuing in
Suplications & Prayers Night & day. [B]lamelese, well reported of for Good
workes[,] brought vp chilldren[,] Lodged strangers[,] washed the Saints
feet[,] releeued the afflicted|,] dilligently followed euery good worke[. T]his
Lord I desire to doe[.]*

Halkett paraphrases 1 Timothy 5:5-10 here, but is guilty of partial tex-
tual editing. While she claims to strive to do good works and to honour
God, which would make her eligible for being honoured, she conve-
niently leaves out 5:9, where Paul preaches against the giving of charity
to a widow under the age of sixty. Halkett wrote the passage in 1670,
when she had just become widowed, aged forty-eight. At other moments
in her account it becomes clear that Halkett could use the financial relief
of charity mentioned by Paul, however. Upon considering remarriage,
she asks God for the ‘strengh to resist this Temptation’, even though
remarriage would offer her the opportunity to be ‘inabled to pay my
depts & bee more vsefull to the poore’.”® Halkett thus styles herself after
St Paul’s widow, by desiring to do good deeds for others despite her own
precarious financial state. When, at the end of her meditation, Halkett
decides against remarriage, it comes as no surprise that she refuses
to accept her suitor’s ‘Riches’ and rather chooses to ‘place more true
Contentt in my quiett retirementt’.”” While seemingly adhering to Paul’s
instructions (urging widows to remain ‘desolate’), Halkett tweaks them
yet again to her own liking, for in 1 Timothy 5:14, Paul advises widows
below the age of sixty to remarry. Halkett thus highlights those elements
that make her resemble the biblical widow, while ignoring those features
that she inconveniently lacks.
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Halkett illustrates exactly how the model of the biblical widow could
be strategically adopted and adapted: reconstruction in accordance with
the biblical widow was attractive as a corrective to Halkett’s rather
scandalous past.”® Her romantic involvement with the Royalist spy
Joseph Bampfield had left her vulnerable to gossip and accusations of
being unvirtuous, as Bampfield was already married to another woman
during their romance, during which she ‘had beene puplickely Maried
to him & avouedly Liued with him as his wife’, as she admits in her
‘True accountt’.’” If she had indeed married Bampfield, it would mean
that in marrying sir James Halkett, Anne committed bigamy and adul-
tery. Regardless of whether or not Halkett was, in fact, following the
example of St Paul’s widow, she thus had excellent reasons to describe
herself as one: her disreputable image needed to be replaced with a more
pious one. Halkett’s alignment with the biblical widow is a strategic
choice aimed at presenting her as pious and devoted, as well as worthy
of protection.

The biblical widow was thus the perfect model for those widows
seeking to present themselves in the most favourable way. In order to
invoke the model, widows needed to portray themselves as poor, weak,
in need of protection — and, preferably but not necessarily, aged. Auto-
biographers and litigants alike thus invoked God’s promise to orphans
and widows. Ann Fanshawe referred to it when she addressed God in
her autobiography: ‘Doe with me and for me what thou pleases, for I
doe wholly rely upon thy mercy, beseeching thee to remember thy prom-
ises to the fatherlesse and widow, and enable me to fullfill thy will cheer-
fully in the world’.®° Katherine Austen did something similar, by asking
God to do for her what he has done for other widows: ‘O God that hast
heard the sighing of oppresed widdowes. of helpless orphanes hereto-
fore here me at this time’.®' Both Austen and Fanshawe thus petitioned
God in order to alleviate their dire circumstances. The link with widows
seeking relief from law courts is clear.

In order to receive this redress, both diarists and litigating widows
cast themselves as helpless, dependent creatures. So did Katherine Austen
claim that ‘[i]f the Lord is not on our side, now men rise up agen us. I if
the Lord takes not our part. now that we have great opposeres. They will
swallow our estate up quick, while their many devices are intended to
overthrow us’.®* And Ann Fanshawe wrote that she would ‘humbly sub-
mit to thy justice’, when she asked God to ‘save’ her, ‘have pitty on’ her
and ‘speak peace to [her] disquieted soul’.®® Litigating women drew on a
similar notion of dependency: whether maids, wives or widows, they gen-
erally made it clear that they desperately needed help by inserting a partic-
ular formula into their legal record, such as: ‘your said orator is without
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all remedy if your great Favour be not to her extended in this behalf’.**
Widows, however, often modified this sentence to suit their personal situ-
ation, in a further attempt to convince a court that intervention was neces-
sary. Johane Coppe, for example, wrote in her bill of complaint that ‘she
having nothing else to relieve or comfort her withal being a woman of the
age of threescore years and above, to her utter undoing & overthrow, if
some speedy remedy be not by your majesty herein provided’.*’ By claim-
ing that only a favourable court ruling could prevent her from becoming
utterly undone (since she was both old and without the help of friends
or family), the widow laid herself fully at the court’s mercy. Moreover,
by explicitly mentioning that she was sixty, Coppe makes it clear that
she is entitled to charity, according to 1 Timothy 5. Likewise, Margaret
Carter in her pleading requested ‘your highness’ clemency’ to be ‘unto her
extended’, to avoid her becoming ‘undone’.%

Asserting their weakness and dependency were key rhetorical ele-
ments for these widows as they petitioned the court for assistance.
Katherine Austen mastered this technique to perfection and employed it
repeatedly in Book M. At one place she wrote: ‘O God tho my enemies
seek to take aduantage upon my week and destitute and helples condi-
tion A woman without Alliance of the Family to help one. Yet o God
help me & make me overcome those bands that doe environe me’.*” At
another: ‘Help me o lord, now I am helpless. now I am weeke by distem-
pers of body. be strength to my body, be supportation to my minde’.*®
Litigating widows made use of these strategies, too. Elizabeth Bedell, for
example, referred to herself as ‘being both aged and very Impotent’.®’
Maryan Smythe, too, repeatedly refers to her age as a form of weakness,
‘she being 80 years of age and not able to help her self’, ‘she being also
an Ancient parishioner’, ‘a silly woman of 80 years of age’ and finally ‘a
very Aged woman of 80 years of age & cannot travel’.”” Alice Cowper
described her lonely and solitary status, by stating she was ‘without any
friend’.”" In court, a widow would seize on any way to show her general
weakness, whether this was poor health, age, impotence or a lack of a
functioning support network. In this way, she sought to align herself
with the trope of the biblical widow and, thus, deserving of succour.
More to the point, perhaps, the widow demonstrated how appropriately
humble and obedient she was and that she needed the help of an author-
ity figure, whether this be God or the Master of Requests.

In fact, the courts so rarely heard a widow describe herself as any-
thing other than poor that the formulation of ‘poor widow’ became
almost meaningless. The near-emptiness of the phrase was perhaps
accentuated by the suggestion that not all of those petitioning the Court
of Requests were as poor as they made out.”” Widows therefore tended
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to qualify their assertions of poverty with a note of their ‘many children’.
So was Margerie Themilthorpe ‘very poor and overcharged with many
children’,” and Anne Davie claimed that ‘your highnes’ said poor sub-
ject hath many poor fatherless children, whereof sundry of them been of
few yeares and very chargeable to your highnes’ poor subject to bring
up’.”* Ann Fanshawe, in her diary, expressed similar problems with tak-
ing care of her children after her husband’s death, which emphasises
once more the parallel between pleading with God and the judge: ‘Have
pitty on me, O Lord, and speak peace to my disquieted soul now sink-
ing under the great weight, which without thy support cannot sustaine
itself. See me, O Lord, with five children, a distressed family’.”

The greater the strain caused by the dependents, the greater the wid-
ow’s poverty, of course, so litigants would latch onto any way of dem-
onstrating how their own, particular circumstances were especially bad.
Agnes Bridges describes herself as ‘a very old woman and not able to get
her living, having two sons, the one blind and the other lame’,”® while
Margaret Carter had to ‘maintain her self and her poor mother and two
children’,”” and Elizabeth Thomas had an entire family — whoever that
may include - to think about, as she described how her legal opponent’s
behaviour could potentially lead ‘to the utter undoing of her, her poor
Children and family’.”® Age, the number of children or other dependants
and specific expensive circumstances such as ageing mothers or disabled
children were thus used to justify calling oneself a ‘poor widow’.

In order to stress the direness of their financial situation, widows
often characterised their poverty in explicit contrast to the wealth, cun-
ning or rapaciousness of their legal opponent.” In doing so, they were
aided by the setup of the Court of Requests, which held jurisdiction
over cases ‘where the Plaintiff’s poverty, or mean estate, was not match-
able with the wealth, or greatness of the Defendant’.*” Johan Fowles,
for example, referred to herself as ‘a very poor and needy widow’ and
to her opponent John Sencler as ‘A worshipful esquier’.’! Margaret
Pralyng ploughs a similar furrow, though rather than accentuate her
opponent’s social status, and therefore his relative wealth, she employs
a strategy often used in marriage separation cases, and denigrates his
moral rectitude, contrasting her status as a “Widow very simple and
ignorant lest altogether friendless and Fatherless” with ‘the defendant’s
very cunning crafty and subtle people’.** The self-same strategy can be
found in the diary of Katherine Austen, who styled herself as ‘week as a
child to Contest, with my potent Aduarsaries’.*> Moreover, she claimed
to be ‘in the hands of potent men. Men skilful. to distroy of subtil men,
who lay traines to ruine the widow and Fatherles’.** This juxtaposition
serves two functions: on the one hand it makes the widow appear even
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more helpless, on the other, it questions her opponent’s morality, mak-
ing them into somebody using their power and skills to destroy a poor,
needy widow.

Women would not plead poverty as a matter of course, however.
Dame Mary Cheeke, for one, refrained from commenting on the nature
of her financial state in her numerous pleadings. She did, however,
describe the wealth of her real estate, as such almost showcasing her
lack of poverty. She appears to be suing not because her financial well-
being depended on it, but because she was being defrauded and sim-
ply found that unfair and unacceptable.® Other widows, like Brydgett
Sefoule and Alyce Steward, in similar fashion did not comment on their
financial affairs and refrained from referring to themselves as a ‘poor
widow’ in their legal pleadings.*® Those who did plead poverty were
nevertheless accused of exaggerating their claims by their legal oppo-
nents. While Anne Hooton, for example, described herself as ‘left a very
poor, ignorant, weak and unbefriended woman charged with young
Children’ after the death of her husband, the complainant in her case
claimed that she was, in fact, ‘a woman of great wealth and ability’.*
Since she was capable of paying off her late husband’s supposed debt
with apparent ease, it is possible that her claims of poverty were exag-
gerated, if not altogether false.*® Styling oneself as a poor widow, then,
was not an automatic choice: not all widows adopted the persona of
the poor widow, but those who did generally chose to accentuate their
relative poverty.”

Despite the occasional example in which a man referred to his pov-
erty in his pleading, this strategy was largely one employed by women:”
according to Stretton, men were more inclined to concentrate on their
opponent’s power, rather than their own weaknesses.”! It is, of course,
true that the Court of Requests was known as the ‘poor man’s court’
and the rethorical options available to widows were largely also avail-
able to men — but men did not have recourse to the literary model of
the biblical widow(er). The manner in which widows appear to have
accentuated their status as weak and vulnerable, in line with St Paul’s
widow, was quite plainly a gender-specific strategy utilised in the hope
of eliciting the sympathy of the court.

The model of the biblical widow was a trope that relied on the high-
lighting of the power imbalance implicit in the court system. It was
therefore the perfect riposte to the image of the litigious widow that
was likely to be employed against her, emphasising necessity over choice
and conjuring pity to answer the implicit judgement encoded in that
stereotype. Choosing this model was a strategic decision which could
not only help widows to win their case, but also allowed them to present
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a specifically designed public persona to the outside world — both in
and outside the courtroom. It was a deliberate, autobiographical form
of self-fashioning. There were, however, other tropes available to the
early modern widow besides this biblical emphasis of their weak and
powerless nature, and this was just one of a range of personas that they
adopted in their suits.

Until Death Do Us Part

The second type widows could use in their self-definition was the feme
sole and its counterpart the eternal wife. Both the feme sole and the
eternal wife are widows who have not remarried after the death of their
spouses and perhaps even refuse to do so. The difference between the
two is a subtle one: the widowed feme sole is a woman who is no longer
married, while the eternal wife considers herself effectively still married.
The law did not distinguish between them: all widows who had not
(yet) remarried lost their covert status upon the death of their spouses.
Whether a widow depicted herself as one or the other depended not on
the type of widow she was, but on the type of widow she needed to be,
and her self-definition as feme sole or eternal wife had serious ramifica-
tions for the way in which a widow interacted with the court.

We might expect widows to do rather more than simply celebrate
the freedom they now enjoyed and, just as Lady Cowper and others
did in their diaries and autobiographies, actively present themselves
as femes soles in case papers. The records suggest, however, that those
few who did assert this particular identity did so only when it was
absolutely necessary: when it was the only way in which a widow could
continue to enjoy her late husband’s property rights. That is, when the
law insisted upon it.

Customary law, in particular, could require widows to remain ‘sole’
if they wanted to continue to enjoy the rights they had while their
husband was alive. Manors did not enforce rules prohibiting widows
from remarrying as such, but if widowed women wanted to make use
of their late husband’s real estate — including the house the couple and
their children lived in prior to the husband’s death — a common condi-
tion was that they could only do so when living chaste and alone. Alice
Tylcocke is a classic example of this kind of arrangement. Describing
herself as ‘widow, the late Wife and Relict of William Tylcocke’, she
was entangled in a suit over land, a cottage and some tenements with
Thomas Tuxton after the loss of her husband.” According to Tylcocke,
she was the rightful legal tenant of this property, on account of an
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ancient manorial custom. In her bill of complaint, she repeated this
customary rule applicable to her manor:

by the Ancient customs thereof now used, And from the time whereof the
memory of man is not to the Contrary hath been Accustomed, That the
Widow of every Tenant in fee simple According to the Custom of the said
Manor dying seized Shall and may have and enjoy such customary mes-
suages, Cottages, Lands, Tenements and hereditaments from and immedi-
ately after the decease of her late husband during her widowhood.

In line with this custom, William Tylcocke was a tenant in fee simple
and as his ‘then Wife and now his relict and widow’, Alice Tylcocke,
could now, or so she claimed, legally ‘enjoy’ the land and cottage for
the length of her widowhood. Implicit in the phrase ‘during her widow-
hood’ was the assumption that these rights would cease in the event
of her remarriage. Tylcocke therefore assumed her husband’s tenancy
for as long as she remained a feme sole. Although she does not use the
terminology of the feme sole, its significance here is clear: in remaining
sole she confirms her allegiance to her late husband and maintains her
claim to his property. The statement of Alice Bowdon, litigating about a
property in Northam, Devon, by contrast very consciously invoked this
legal terminology:

there is a custom which (From the time whereof there is no memory of man
to the contrary) hath been that the wife of every such Tenant seized of any
the customary lands and tenements of the said manor shall have her wid-
ower’ estate which is so long as she liveth sole and unmarried although she
be not named in the copy.”

Bowdon claims that, according to Northam custom, widows were enti-
tled to follow in their late husband’s footsteps as tenants, as long as they
remained proper widows, meaning that they remained single and chaste
(‘liveth sole and unmarried’). Even though the woman is not mentioned
in the manorial records, her behaviour as a feme sole is in line with
(what she claims is) the custom. Because her legal power was implicit
in her widow’s status as feme sole and her compliance with this role,
these cases demanded that widows actively portray themselves as such.
The widowed feme sole, a post-mortem version of the feme covert, thus
remains her husband’s property, although he no longer has claim on it.
What God has joined together, at least in terms of property rights, only
another man can pull asunder.

Stipulations to remain ‘sole’ are numerous in the court records.”
Rather than leading to attacks on a widow’s chaste and modest behav-
iour, opponents focus on the terms of the customary law by claiming
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that the manor in question does not retain such a custom or that the
custom has been either misrepresented or misinterpreted. In the case of
Soppe v Weekes (1594), Margery Soppe stated, in accordance with the
usual pattern, that she could enjoy her husband’s rights so long as she
continued to ‘live chaste & unmarried’.” Although Soppe implied in her
bill of complaint that she indeed lived according to these terms, her legal
opponent Christopher Weekes still considered that she had ‘no right to
enjoy the same copyhold premises during her said widowhood’, since

he verily thinketh to be true, that no widow being the Second wife of any
copyholder of the said manor dying tenant of any the copyhold premises,
whose husband had an estate by copy of court roll granted unto him and to
his former wife by name for term of their lives and the longest liver of them
successively according to the custom of the said manor, that then no such
second wife should or ought to have & enjoy her widowed estate in the same
copyhold lands so taken unto the husband & the wife.

Weekes, then, avoids the tasteless and problematic task of casting asper-
sions upon a widow’s chastity. Rather, he suggests that she misrepre-
sented the custom in question. In this passage he implies that the widow
Soppe had stretched the scope of the custom when she claimed that it
was also applicable to (unnamed) second wives, not just (named) first
wives. The fluid nature of customary law allowed for this kind of inter-
pretation, since custom is by its nature neither written nor static — it
is a reflection of what people perceived was normal in the given cir-
cumstances, which also made it particularly subject to manipulation. In
these types of situations widows necessarily pointed out their status as
femes soles, just as married women suing for a separation of bed and
board did.” Rather than explicitly using the terminology of feme sole,
however, these women more commonly labelled themselves as ‘relicts’,
‘widows’ and variants (Tylcocke, for example used the term ‘then Wife’);
their chaste behaviour was never explicitly stated, but rather implied by
these labels.

The very fact that widows could sue in their own name reminds us
that these women must have been aware of their renewed legal status.
Widows acted as femes soles simply by starting legal proceedings and
they stated their understanding of their legal rights as long as they ful-
filled the requirement to live sole and chaste. Their decision not to use
the terminology of feme sole, but rather of ‘widow’, ‘relict’ and ‘wife’
suggests a subtle grasp of how affiliation works in this context; although
their ongoing claim to the land rests on their sole status, their initial
claims rest on their previous status as wife.”” To stress their indepen-
dent legal status might therefore be counter-productive and was to be
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avoided. In practice, these women thus form a new and distinct legal
category: the widowed feme sole. This is related to the trope of the
eternal wife.

The eternal wife was a role voluntarily adopted by some widows
and forced upon others. Where customary law was not sufficient, a man
could control his future widow’s behaviour by inserting a clause into
his will that limited or completely terminated his wife’s rights to her
inheritance upon her remarriage. There were several possible motives
for a man to restrict his wife’s behaviour through such clauses. They
could serve to protect a man’s children, for example, by limiting a wife’s
enjoyment of her husband’s property to a child’s minority. They could
be employed to prevent their property (and, perhaps, the inheritance of
their children) from falling into the hands of another man (and, poten-
tially, his children by a previous wife), should the widow remarry.”
Alternatively, husbands driven by sexual jealousy could try to force their
wives into sexual loyalty by penalising them for remarriage in their last
testaments.” As such, husbands could bribe or blackmail their future
widows into staying eternal wives, or else face the consequences.'”

By way of contrast, the early modern clergyman William Gouge was
convinced that, for many widows and widowers, ‘their love of a former
husband or wife departed is so fast fixed in their heart, as they can never
again so entirely love any other. They who are so minded are not fit to
be joined with another yoke-fellow after they are loosed from one’.'"’
This offered widows an acceptable third option alongside remarriage and
remaining a relict until death, namely continuing to act as if still married
to the dead husband: the widow as ‘perpetual wife’.'” Indeed, both in her
‘Elegies’ and in the biography of her husband Colonel Hutchinson, Lucy
Hutchinson portrays herself as a wife, even when he died either before
or very early in the writing process.'” In The Life, Hutchinson writes
‘that all that she was, was him, while he was here and all that she is now
at best is but his pale shade’, while repeatedly using (variations of) the
word ‘covert’ in her ‘Elegies’, recalling the legal status of a feme covert.'™
Katherine Austen described herself to a suitor as ‘like pennelope, alwayes
employed’. The suitor for her hand in marriage recognised Austen’s lit-
erary allusion to Penelope, the loyal wife of Odysseus who waited for
him to return from the Trojan wars for twenty years while besieged by
suitors: ‘I ses he her lovers could not abide her for it’.'”” In comparing
herself to Penelope, Austen was driven not only by her loyalty to her late
husband, but also by the urge to safeguard her eldest son’s inheritance.'®
Austen’s motive to remain an eternal wife thus overlaps with the inten-
tions of some of the men who used their wills to force their widows into
eternal wifedom. The persona of the eternal wife, then, was one that
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could be strategically adopted by or forced upon a woman, and was not
just a sign of a widow’s unwavering love for her late husband, much as
Gouge may have hoped this was the case.

The possibility that a woman might adopt the persona of the eternal
wife becomes especially clear in the texts of Anne Halkett, who used
the same strategy in her ‘Meditations’, but deviated from it in her “True
accountt’. Halkett makes a point of presenting herself as an unmarried,
single woman for the larger part of her “True accountt’, which she wrote
in ¢.1677/8, when she had already been a widow for some years (her
husband died in 1670)."” Nowhere in the autobiography does she give
a reason for wanting to distance herself from her husband, nor does she
give the reader the impression that her marriage was anything but happy.
Indeed, elsewhere Anne frequently referred to James Halkett as ‘the best
of husbands’ and ‘my dearest Husband’.'” Unlike Lucy Hutchinson and
Katherine Austen, Halkett deliberately fashioned herself as a single lady
in her “True accountt’. The reason for this may be found in her tumultu-
ous life during the civil war years. Perhaps she did not want to tarnish her
husband’s name with her ‘scandalous’ behaviour or perhaps such behav-
iour would be especially condemned in a widow. In her ‘Meditations’, on
the other hand, she presented herself as perpetual wife. Halkett remained
a widow for twenty-nine years after her husband’s death, refusing at least
one suitor in marriage. In her ‘Meditations’, she expressed her resolution
to ‘euer [. . .] Liue like his Widow’.'”” Halkett thus styled herself accord-
ing to what best suited the purpose of her different texts, suggesting that
the way widowed autobiographers and diarists presented their relation-
ship with and to their late husband not only had to be carefully mediated
to satisfy contemporary attitudes towards widowhood, but that it was
also dependent on the text’s purpose and its perceived audience.

Conversely, and contrary to what we may expect, the legal archives
do not give us many cases in which widows discuss the love they felt and
perhaps still feel for their late husbands — let alone depict themselves as
perpetual spouses. When litigating widows do mention the warm feelings
shared between themselves and their husbands, it is more often than not
as part of a very different strategy. When Anne Hooton, for instance,
found out her late husband had left debts, she claimed that she decided
to pay them, ‘for the love she bare unto her deceased husband and for
the better discharge of her Conscience’.''’ She thus paints her legal oppo-
nent’s allegation that Hooton is still indebted to him as ridiculous, for
she was compelled to pay off her husband’s debt on account of the love
she felt towards him: to suggest otherwise would be to accuse her of not
loving her late spouse. Even though Hooton is already remarried by the
time of the lawsuit, by using her warm feelings towards her late husband
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as evidence of why she must have paid of the debt, she is appealing to the
expectations court and society held of a good widow’s behaviour. This
strategy was, nonetheless, rare, presumably because the eternal wife was
trumped by the biblical widow, not least as a poor and needy widow
needed more protection than a widow who simply loved her husband
so much that she refused to remarry. Moreover, no legal situation neces-
sitated widows to become eternal wives in the legal records.

While the trope of the biblical widow could be invoked by all women
who had lost their husbands, there were relatively few legal situations in
which widows would want to opt to style themselves as feme soles in their
legal pleadings, and I have uncovered no legal records in which widows
explicitly described themselves as eternal wives. For later seventeenth-
century autobiographers and diarists, on the other hand, it was the goal
of their text and their perceived audience which determined how they
portrayed the relationship between themselves and their late husband.
Most importantly, however, widowed life-writers made conscious deci-
sions about their self-representation, carefully considering which version
of themselves would serve them best in given circumstances. The (litigious)
widow with children, however, might find herself compelled to emphasise
her maternal role on entering into litigation.

Mother

Although she would always remain a mother if she had children, a wid-
owed mother was not automatically granted wardship over her chil-
dren when her husband passed away. If a woman was widow to a man
who had been tenant in chief of the crown, a feudal leftover meant
that the wardship of his heirs (and, naturally, the land that formed their
inheritance), was controlled by the Court of Wards and Liveries, a pro-
cess designed to avoid the land being taken away from the crown. The
allocation of wardships was a lucrative commercial enterprise for the
crown, as it sold the wardship over a child and its land to the highest
bidder or granted it to someone as a favour. It was also lucrative for
the owner of a wardship: wardship of the land gave its guardian the
right to reap its fruits, while wardship of the body gave them the right
to marry the ward to a marriage partner of their choice, enabling them,
for instance, to keep the estate within the family. Like all other parties
interested in buying the wardship, a mother would have to acquire the
custody over her own child by putting in a bid.""" The Court of Wards
and Liveries could grant a mother wardship over her child, but it was
not ‘sentiment as to who would most suitably nurture the infant’ that
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won the day, but rather ‘rules which governed land tenure’.''* When the
natural mother petitioned for guardianship she received no priority over
the other bidders.'" In fact, few wardships in this period were granted
to relatives of the child let alone their mothers, and in those few cases
where mothers did find themselves entrusted with the guardianship of
their own children it was usually as joint custodians.'"* As such, widows
often found themselves losing their children as well as their husbands.
This sentiment is expressed by Lady Roussillon in the opening lines of
Shakespeare’s All’'s Well that Ends Well: ‘In delivering my son from me I
bury a second husband’ (1.1.1-2).

Acquiring the wardship of a child did not require a lawsuit: the inter-
ested parties simply petitioned the Master of the Wards, who would
judge which of those petitions would be successful. For a petitioning
widow there were three possible outcomes: the mother was successful
and regained her children; she lost the wardship of her children, but
accepted the situation; she was denied legal guardianship but refused to
accept the decision. In the latter case, matters stood a good chance of get-
ting severely out of hand. Following the death of Hugh Powell, Katherine
Powell refused to accept the awarding of the wardship of his daughter
and heir, Anne Powell, to a certain John Gibbons."” Unusually, Katherine
was Anne’s grandmother, rather than her mother — Lucie Powell, Kath-
erine’s daughter-in-law, had married Gibbons following Hugh’s death.
Whether or not Katherine had put in a bid for the wardship is unclear,
but it is clear that the wardship of both the girl’s lands and her body
had fallen into the hands of Gibbons, effectively making Hugh’s estate
his own. Unwilling to accept this situation, Powell (‘being a woman of
small experience and knowledge in such matters’, as she described her-
self) ordered a fake copy of a grant of wardship made out in her name
with which she promptly opened negotiations for a marriage between
her granddaughter Anne and the eldest son of Philip Prosser, Roger — a
right that was legally reserved to Gibbons as Anne’s guardian. When
negotiations faltered and Anne ended up as the wife of Thomas Prosser,
the younger and thus less eligible of the sons, Katherine’s plan seems to
have backfired: if she had envisioned making a prosperous match for her
granddaughter, she had failed to do so. Katherine admits to having tried
to marry Anne off to Philip Prosser’s eldest son, but denies any involve-
ment in bringing together Anne and the less-than-eligible Thomas, which
was ‘utterly and altogether done and contrived without the privity like-
ing or consent of this defendant’.''® Regardless of whom Anne ended up
marrying, and whose fault this was, her grandmother clearly refused to
accept that she no longer had a say in her granddaughter’s marital match
now that the girl had a new legal guardian.
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When a mother lost custody of a child under such circumstances,
and refused to accept that the courts had placed her child’s future into
another’s hands, the result was often a charge of abduction. A common
way of defending a widow against a charge of kidnapping was to invoke
the natural bond between mother and child. This was the defence used
by Agnes Griffeth when she was accused of kidnapping her daughter by
George Owens, the girl’s legal guardian.'"” Griffeth claimed that, when
she found her daughter Jenett ‘very miserably sick and in small hope to
recover’ at the house of the girl’s guardian, she ‘at the pitiful request of
her daughter took her away’ with her. As her ‘natural mother’, Griffeth
had to step in, to counter the ‘lack of Care & attendance’ of the girl’s
legal guardian. As a result of Griffeth’s actions, her daughter made a full
recovery: ‘And ever since the said Agnes hath kept & detain the said
Jenett in her custody as lawfully she may And found her such relief as
she was best able to do as in nature she is most Bound to do’.""® Where
Griffeth’s story is filled with tenderness, the language Owen uses is full
of legal terminology: he considers Jenett to be in his ‘custody, posses-
sion and safe keeping’, as he has ‘as well the custody of the body of the
said Jennett as the wardship of the said lands and tenement’.'”” Rather
than invoke the law (not least because in its eyes she was plainly the
wrongdoer), Griffeth’s defence hinged on the emotional actions of the
‘natural mother’, thus pitching human nature (and therefore something
of the divine) against temporal law. The contrast with Griffeth’s emo-
tive defence of her actions is marked: where the legal guardian failed
to take care of the girl, the natural mother claimed to know exactly
what her child needed. Agnes, along with several other mothers accused
of kidnapping in similar circumstances, claimed that the natural bond
between mother and child compelled them to intervene when the court-
appointed guardian failed to meet their obligations. Their argument was
not simply that, when a legal guardian failed, their motherly instincts
encouraged them to act against the law: these widows suggested that,
when a legal guardian failed in their duty to their ward, this necessar-
ily broke their contract with the law, and that in such circumstances
the guardianship should revert to the mother. As such, these women
reversed the accusations of kidnapping: the real crime would be to aban-
don their children.

Those widows who had lost their child not in the wardship system,
but through other means, also point to the relationship between parent
and child in order to press their claims upon their offspring. One such
woman was Margaret ap Mathocke, the widow of John ap John, with
whom she had a daughter, Jonett."*® Ap Mathocke described how she
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‘most tenderly and Carefully to their great Costs and charges educated
and brought up’ her child after the death of her husband, first alone
and later with the help of her new spouse, John David ap Mathocke.
Although the custody of Jonett ‘properly belong[s] to” ap Mathocke, as
her natural mother, at the age of thirteen the girl was abducted. Accord-
ing to the distraught mother, the abductor, William ap Robert, was ‘pro-
vided of a covetous and greedy desire to enrich himself’ and in order to
achieve this he married Jonett as soon as he had taken her out of her
mother’s ‘lawful custody’. As the heiress to her late father’s estate, the
girl indeed was a most suitable choice for such a man. Ap Mathocke’s
suit against ap Robert asserted the illegitimacy of ap Robert’s actions
on the grounds that she, as the girl’s guardian according both to ‘your
majesty’s good and godly laws’ and ‘the law of nature’, has not given her
consent. Even though ap Mathocke’s suit asserted both legal and emo-
tional evidence, she carefully avoids any mention of how ap Robert’s
actions had affected her own financial situation (as she no longer had
charge of her daughter’s inheritance), but instead focuses on ‘the great
disparagement of the said Jonett and utter heaviness and discomfort’
of herself."*! Other widowed mothers fighting over the custody of their
children portrayed themselves in similar fashion, regardless of whether
they had remarried or remained femes soles following the deaths of their
husbands. In order to protect their children and in an attempt to jus-
tify any behaviour that was technically unlawful, these widows depicted
themselves first and foremost as mothers. Motherhood, they argue, gave
them special rights and indeed, duties, upon which they needed to act,
and the natural bond between mother and child was to be considered
ahead of all man-made rules and regulations.

As a widowed mother, the diarist Katherine Austen invoked her sta-
tus as a mother in order to protect her children’s interest. Her refusal
to remarry (discussed previously) was partly out of consideration for
her children’s estates: upon remarriage, her late husband’s estate could
be subsumed by that of her new husband, who may then choose not
to pass it on to her children. Rather than risking this, Austen refrained
from remarrying altogether: ‘In Answer to one. why not marry to ease
me. of my burdens’, she writes that ‘if my children should find lose in
their estates. by Gods blesing, should be able to make a supply. to them
in their great disapointments. Which I could never doe by ingaiging my
self away from them’.'” Austen remained both head of her household
and the mother of three children, and managed their affairs diligently.
As a minor, her eldest son Thomas Austen needed his mother’s help to
protect his share of his father’s estate. The header of the answer to his
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legal opponent’s bill of complaint listed Austen’s several roles in the
matter: “The several Answers of Thomas Austen under the age of one
and Twenty years that is to say of the age of Sixteen years, one of the
defendants to the Bill of Complaint of Sir Allen Apsley, knight, com-
plainant, by Katherin Austen, widow, his Mother and Guardian’.'** Not
only was she a widow, but she was also a mother and legal guardian.
Where ‘widow’ and ‘guardian’ carried specific legal connotations, how-
ever, ‘mother’ did not. Similar to the mothers accused of abduction,
Austen invoked the natural bond between a mother and child to help
reinforce her legal status with another, more emotive one. The result of
all her endeavours was that, despite her recurrent lamentations of rela-
tive poverty, Austen not only succeeded in securing the legacies of her
children, but also actively advanced their financial position.'** In her last
will and testament, Austen left her two sons ‘all my Lands, houses and
Tenements, Together with all my Stock in the Indy Company’, as well as
her ‘Estate in Blackfriars which I leased out to the Scotch Company’.'*’
Clearly, the efforts of this widow, mother and guardian to protect her
children’s interests had met with no little success.

Widows, then, emphasised their roles as mothers in cases pertaining
to their children, and only in cases to do with their offspring. Whereas
those widows adhering to the biblical widow model often referred to
their children in order to point out that they had dependents of whom
they needed to take care, they refrained from describing themselves as
anything other than ‘widow’. When a matter directly related to their
children, on the other hand, widows often made the strategic and auto-
biographical choice to label themselves as ‘mother’.

Pluralities of a Widow's Identity

The early modern widow thus had recourse to a number of narrative
strategies upon entering the law court. The persona she chose to adopt,
however, was largely dictated by the kind of suit she brought or was
brought against her.'”* While the trope of the biblical widow was both
popular and applicable to almost any situation, whether or not the
woman in question was in fact weak or poor or far from it, the other
types of widow (feme sole and mother) would only be invoked in spe-
cific circumstances and when the nature of the suit required them to
do so. Whereas the writer of an autobiography or diary might fashion
themselves as all three types of widow, even simultaneously, the brev-
ity required in court forced widowed litigants to choose one particular
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assertion of widowhood in their attempt to persuade judge or jury.'”’
Writers of larger or multiple pieces of text, such as diaries and auto-
biographies, could fashion themselves differently in each text — as did
Anne Halkett, who wrote from the perspective of a single woman in
her ‘True accountt’, but as a biblical widow in her ‘Meditations’ — or
indeed, within the same text, like Katherine Austen who was biblical
widow, eternal wife and mother in her Book M. These different versions
of the self do not necessarily invalidate each other; widows could switch
between roles across a text or between texts whenever they felt it neces-
sary to invoke a different version of the self. As such, widows made use
of a strategic form of self-fashioning: never were they merely widows,
but they were biblical widows, natural mothers, eternal wives and/or
femes soles.

There were, of course, those widows who resisted these models alto-
gether. Dame Mary Cheeke, for example, refused to adhere to any of the
labels described in this chapter. Rather than styling herself in the light of
a biblical widow, feme sole or mother, she chose to proudly declare all
of her real estate, as opposed to pointing out any financial difficulties,
and refrained from describing herself as mother to her three children,
adhering, perhaps, to a much more masculine model of self-description.
Widows could, and did, tap into any of the existing models, but whether
they did so or not depended on how they wanted to portray themselves
or how circumstances forced them to.

Crucially, however, these different versions of the self were particu-
larly female models, none of which were available to men. In choosing
one of several possibilities, the widow — whether she was a diarist or
litigant — was responding to the largely masculine cultural and literary
norms of the day and the complicated set of stereotypes surrounding
widowhood. She had to negotiate these alongside achieving her main
task, vindication. Vindicating themselves in the courts of law, public
opinion, the eyes of God or their own consciences was sought through
manipulation of the same literary strategies of self-fashioning: because
of the strong connotations attached to widowhood, widows made use
of similar tropes. The very selection of a trope holds autobiographical
value, as it either shows the choice a woman makes regarding her self-
identity or demonstrates her lack of choice, both of which can help us
to better understand an individual’s agency as we follow how they inter-
act with it.'”® Whether they chose to identify as biblical widow, eternal
wife, feme sole, mother or refused identification with any of these labels,
widows actively asserted themselves in direct contrast to the masculine
norms of the day.



144 Early Modern Women's Life-VWriting and English Law

B

11.
12.

13.
14.

15.

16.

Notes

. Katherine Austen, ‘Book M’, in Sarah C. E. Ross (ed.), Katherine Austen’s

Book M: British Library, Additional Manuscript 4454 (ACMRS, 2011),
p. 106. All citations are taken from this edition, unless otherwise stated.

. Ann Fanshawe, ‘The Memoirs of Ann, Lady Fanshawe’, in John Loftis (ed.),

The Memoirs of Anne, Lady Halkett and Ann, Lady Fanshaw (Clarendon
Press, 1979), p. 185.

Sarah Cowper, Diary, Vol. 4 (1707), p. 133.

Ibid., p. 27.

. Anne Kugler, Errant Plagiary: The Life and Writing of Lady Sarah Cowper,

1644-1720 (Stanford University Press, 2002), p. 142.

Amy Louise Erickson, ‘Property and Widowhood in England 1660-1840,
in Sandra Cavallo and Lyndan Warner (eds), Widowhood in Medieval and
Early Modern Europe (Pearson Education Limited, 1999), pp. 145-63.
Tim Stretton, Women Waging Law in Elizabethan England (Cambridge
University Press, 1998), pp. 21-2, 109.

. T. E., The Lawes Resolutions of Womens Rights (London, 1632), STC

7437, p. 232.
Stretton, Women Waging Law, p. 109.

. Amy Louise Erickson, Women and Property in Early Modern England

(Routledge, 1993), p. 154. For more on remarrying widows, see for
instance Vivien Brodsky, ‘Widows in Late Elizabethan London: Remar-
riage, Economic Opportunity and Family Orientations’, in Lloyd Bonfield,
Richard M. Smith and Keith Wrightson (eds), The World We Have Gained:
Histories of Population and Social Structure (Basil Blackwell, 1986),
pp. 122-54; Todd, ‘“The Remarrying Widow’, pp. 54-92.

Stretton, Women Waging Law, pp. 108-9.

Asuka Kimura’s doctoral thesis offers an extremely useful overview of
plays featuring widows between 1538 and 1642, see: “The Representation
of Widows and Widowhood in English Drama, 1576-1642’ (UCL, 2016).
Todd, ‘The Remarrying Widow’, pp. 54-92, at 55.

Eleanor Hubbard, on the other hand, considers that widows ‘were not
troublesome anomalies, but legitimate household governors’, arguing that
approximately 80 per cent of London’s widows lived independently and
as such, widows clearly posed no problem to patriarchy. That women per-
formed the role of head of household does not, however, necessarily mean
that others did not feel uneasy about this. It may perhaps only strengthen
Todd’s argument: the large number of widows living solitary gave rise to anx-
iety. See Eleanor Hubbard, City Women: Money, Sex and the Social Order in
Early Modern London (Oxford University Press, 2012), pp. 261-2.

Renu Juneja, ‘The Widow as Paradox and Paradigm in Middleton’s Plays’,
The Journal of General Education, 34(1) (1982): 3-19, at 4-5.

Elizabeth Foyster, ‘Marrying the Experienced Widow in Early Modern
England: The Male Perspective’, in Cavallo and Warner (eds), Widowhood,
pp. 108-24, at 111.



17.
18.

19.
20.

21.

22.

23.

24.

25.
26.

27.
28.
29.
30.
31.

32.

33.

34.

Widows 145

George Chapman, The Widow’s Tears, ed. by Akihiro Yamada (Methuen,
1975), 1.1.125.

Ibid., 1.1.141-2.

Austen, ‘Book M’, p. 166.

Nicholas Culpeper, A Directory for Midwives: or, a Guide for Women, in
Their Conception, Bearing, and Suckling Their Children, etc. (1651; London,
1693), C7495, p. 278.

James Sharpe, Instruments of Darkness: Witchcraft in Early Modern
England (University of Pennsylvania Press, 1996), p. 176; Lyndal Roper,
Oedipus & the Devil: Witchcraft, Sexuality and Religion in Early Mod-
ern Europe (Routledge, 1994), p. 211; Foyster, ‘Marrying the Experienced
Widow’, pp. 108-24, at 109. Una Mcllvenna, Singing the News of Death:
Execution Ballads in Europe 1500-1900 (Oxford University Press, 2022),
p. 213. In the words of The Witch of Edmonton’s Elizabeth Sawyer: ‘an
old woman / Ill-favoured grown with years, if she be poor, / Must be
called bawd or witch’ (Thomas Dekker, John Ford and William Rowley,
The Witch of Edmonton, ed. by Lucy Munro (The Arden Shakespeare,
2019), 4.1.140-1).

Pamela S. Hammons, ‘Introduction’, in Katherine Austen, ‘Book M’, in
Pamela S. Hammons (ed.), Book M: A London Widow’s Life Writings,
Katherine Austen (Iter, 2013), pp. 1-37, at 1.

TNA, REQ 2/44/15, Gryssell Drables v John Drables and William Cocke,
answer of John Drables (1600).

Thomas Middleton, ‘The Widow’, in Gary Taylor and John Lavagnino
(eds), Thomas Middleton: The Collected Works (Clarendon Press, 2010),
2.1.98,2.1.101.

Ibid., 4.1.60.

William Wycherley, “The Plain Dealer’, in Peter Dixon (ed.), The Country
Wife and Other Plays (Oxford University Press, 1996), pp. 283-399, at
289; 1.1.391-410.

Ibid., 1.1.412-429.

TNA, REQ 2/42/95, Agnes Maddilowe v Robert Barnes (1597).

TNA, REQ 2/42/49, Alice Bowdon v Alexander Beaple (1566).

Tim Stretton, “Widows at Law in Tudor and Stuart England’, in Cavallo
and Warner (eds), Widowhood, pp. 193-208, at 205.

TNA, REQ 2/47/16, Edward Bassett v Marye Daughan, bill of Edward
Bassett (1587).

Richard T. Spence, ‘Clifford, Anne, countess of Pembroke, Dorset, and
Montgomery (1590-1676)’, Oxford Dictionary of National Biography (25
September 2014). Accessed 18 March 2024.

Nancy E. Wright, ‘Accounting for a Life: The Household Accounts of Lady
Anne Clifford’, in Ronald Bedford, Lloyd Davis and Philippa Kelly, Early
Modern Autobiography: Theories, Genres, Practices (University of Michi-
gan Press, 2006), pp. 234-51, at 243.

Richard T. Spence, Lady Anne Clifford: Countess of Pembroke, Dorset and
Montgomery (1590-1676) (Sutton Publishing, 1997), pp. 114-35.



146  Early Modern Women's Life-VWriting and English Law

35.
36.
37.
38.

39.
40.

41.

42.

43.
44,

45.

46.

47.

48.

49.

50.

51.

52.
53.

Ibid., pp. 122-4.

Ibid., p. 114.

Austen, ‘Book M’, p. 164.

She writes that she is committed to her case ‘what misery soever it brought me
to’ and ‘whatsoever became of me and mine’, demonstrating that although
she is involved in legal proceedings, this is not because she enjoys spend-
ing her time in court. Instead, she desires ‘God to send a good end to these
troublesome businesses’ (Anne Clifford, Anne Clifford’s Autobiographical
Writing, 1590-1676, ed. by Jessica L. Malay (Manchester University Press,
2018), pp. 32; 58; 51.

Spence, Lady Anne Clifford, p. 116.

Cheeke’s various suits are also discussed in Stretton, Women Waging Law,
pp. 118-19; 126; 202-3.

TNA, REQ 2/47/36, Mary Cheeke v Christopher Symcocks, answer of
Christopher Symcocks (1594).

TNA, REQ 2/39/96, Elizabeth Bristowe v Henry Bristowe, bill of Elizabeth
Bristowe (1582).

Ibid., answer of Henry Bristowe (1582).

TNA, REQ 2/42/49, Alice Bowdon v Alexander Beaple, bill of Alice Bowdon
(1566).

TNA, REQ 2/43/95, Fridefreed Norwood v Thomas Smith, Jobhn Hanwell
and William Saunders, bill of Fridefreed Norwood (1593).

TNA, REQ 2/43/91, Walter and Anne Knyght v Wylliam Dryver, bill of
Walter and Anne Knyght (1597).

TNA, REQ 2/50/22, Margarett Eaton v Thomas Hackett, bill of Margarett
Eaton (1597).

TNA, REQ 2/55/29, Dame Elizabeth Wallwyn v Elye Wallwynn, bill of
Elizabeth Wallwyn (1590).

TNA, REQ 2/140/36, John Clerke v Alice Cowper, answer of Alice Cowper
(1594).

Ibid., answer of Alice Cowper (1594). Katherine Austen similarly stressed
the honest nature of her suit: ‘Our Aduar[s]aries doe see our cause is so
apparently right. as I hope *and yet” they will <. . . .> essay to vex us more’.
Austen here not only emphasised the rightfulness of her own cause, she
simultaneously discredited her legal opponents by stating they knew she
was right, but engaged in vexatious litigation anyway. However, Austen
could rely on ‘an Allmighty God (and a Iust Cause.) who I trust will defend
me’ (Austen, ‘Book M’, pp. 111, 115).

Anne Halkett, ‘Ocational Meditations and Select Contemplations, 1668-
1670/1°, p. 37, in Suzanne Trill (ed.), Lady Anne Halkett: Selected Self-
Writings (Ashgate, 2007).

Ibid., p. 35.

Suzanne Trill, ‘Beyond Romance? Re-Reading the “Lives” of Anne, Lady
Halkett (1621/2?-1699)’, Literature Compass, 6(2) (2009): 44659, at 454;
Susan Wiseman, ‘““The most considerable of my troubles”: Anne Halkett



54.
55.
Se.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.

71.
72.

73.

74.

75.
76.

77.

78.

79.

Widows 147

and the Writing of Civil War Conspiracy’, in Jo Wallwork and Paul Salzman
(eds), Women Writing, 1550-1750 (Meridian, 2001), pp. 25-435, at 29.
See, for instance, Psalm 68:5; Exodus 22:22; James 1:27; Isaiah 1:17;
Malachi 3:5; Zechariah 7:10.

Halkett, ‘Ocational Meditations and Select Contemplations, 1668-1670/1’,
p. 37, in Trill (ed.), Lady Anne Halkett.

Anne Halkett, “The Widows Mite, & Occationall Meditations, 1673-41’,
pp. 48-9, in Suzanne Trill (ed.), Lady Anne Halkett: Selected Self-Writings
(Ashgate, 2007).

Ibid., p. 49.

Suzanne Trill, ‘Introduction’, in Trill (ed.), Lady Anne Halkett, p. xviii.
Anne Halkett, ‘The Autobiography of Anne, Lady Halkett, 1677-78’,
p- 131, in Trill (ed.), Lady Anne Halkett.

Fanshawe, “The Memoirs of Ann, Lady Fanshawe’, p. 185.

Austen, ‘Book M’, p. 116.

Ibid., p. 108.

Fanshawe, “The Memoirs of Ann, Lady Fanshawe’, p. 185.

TNA, REQ 2/138/62, Ales Bygge/Alice Bigge v Anthony Pycke (1577).
TNA, REQ 2/141/18, Johane Coppe v Smith (first name unknown) (1596).
TNA, REQ 2/188/6, Margaret Carter v Robert Hogge and Rowland Bates,
bill of Margaret Carter (1595).

Austen, ‘Book M, p. 117.

Ibid., p. 108.

TNA, REQ 2/50/27, Thomas Bownest v Elizabeth Bedell, answer of Eliz-
abeth Bedell (1600).

TNA, REQ 2/48/25, Andrewe Huntington v Maryan Smythe, answer of
Maryan Smythe (1591).

TNA, REQ 2/140/36, Clerke v Cowper, answer of Alice (1594).

Laura Flannigan, ‘Litigants in the English “Court of Poor Men’s Causes,”
or Court of Requests, 1515-25, Law and History Review, 38(2) (2020):
303-37, at 313, 329; Stretton, “Widows at Law’, 206-7; Stretton, Women
Waging Law, 185-7.

TNA, REQ 2/44/59, Margerie Themilthorpe v Sr John Ecerton, bill of
Margerie Themilthorpe (1600).

TNA, REQ 2/43/51, Anne Davie v Andrewe Davie, bill of Anne Davie
(1588).

Fanshawe, ‘The Memoirs of Ann, Lady Fanshawe’, p. 185.

TNA, REQ 2/56/87, Agnes Bridges v John Shynner and Martin Obey, bill
of Agnes Bridges (1578).

TNA, REQ 2/188/6, Margaret Carter v Robert Hogge and Rowland Bates,
bill of Margaret Carter (1595).

TNA, REQ 2/41/99, Elizabeth Thomas v Clement Finche, bill of Elizabeth
Thomas (1575).

Flannigan has noted that this reference to relative poverty was made more
often by litigants in the Court of Requests (Flannigan, ‘Litigants’, 331-4).



148  Early Modern Women's Life-VWriting and English Law

80

81.
82.
83.
84.
85.

86.

87.
88.

89.

90.

91.
92.

. Julius Caesar, The ancient state, authoritie, and proceedings of the Court of

Requests (1596) STC (2nd ed.) / 4341, unnumbered page.

TNA, REQ 2/44/51, Johan Fowles v John Sencler (1559).

TNA, REQ 2/42/76, Margaret and Thomas Pralyng v Robert Lloyd (1594).
Austen, ‘Book M, p. 115.

Ibid., p. 112.

TNA REQ 2/47/36, 2/57/13, Mary Cheeke v Christopher Symcocks
(1593); REQ 2/188/23, 2/44/56, Mary Cheeke v John Whittinge (1594);
REQ 2/288/31, 2/157/91, Jobhn Whyttyng v Mary Chicke (1594).

TNA, REQ 2/40/17, Brydgett Sefoule v Jobn and Elizabeth Godbould
(1594); TNA REQ 2/42/43, Alyce Steward v William Stowe, Thomas Thor-
old and Robert Watson (undated); TNA REQ 2/44/1, Margaret Nodes v
William Bucknell (1569).

TNA, REQ 2/50/26, Thomas Williams v Anne and Jobhn Hooton (1598).
Katherine Austen, too, seems to have exaggerated her claims of poverty in
her diary. Her will reveals her material wealth at the time of her death and
in her diary, too, Austen at times diverges from her usual lamentations of
poverty, as is the case when she writes: ‘Neither is it riches I want: Heauen
has gaue already most bou[n]tiful’. Although the riches she refers to may
be heavenly, rather than earthly, such a lack of regard for her material
assets suggests her comfortable financial position. At other times, however,
Austen claims she must borrow to keep afloat: ‘Let me borrow too and
keep up my repute. and freely pay the encombents and taxes & debtes I am
engaidged” (Austen, ‘Book M’, pp. 94; 164). See also Raymond A. Ansel-
ment, ‘Katherine Austen and the Widow’s Might’, Journal of Early Modern
Cultural Studies, 5(1) (2005): 5-25; Hammons, ‘Introduction’, p. 21.

This was different for witnesses, as Alexandra Shepard’s study of the vari-
ous ways in which witnesses before the church courts described themselves
as poor has revealed. Her study shows that those describing themselves as
poor were deemed less authoritative and of less significance than those who
were worth more, and, when it came to offering false depositions, consid-
ered more blameworthy than a richer person who may have elicited such
false testimony (Shepard, Accounting for Oneself: Worth, Status, and the
Social Order in Early Modern England (Oxford University Press, 2015),
chapter 4). Because of the negative stigma attached to poverty, the poor
appeared less often as witnesses than their counterparts of higher social
status before the medieval church courts (Bronach C. Kane, Popular Mem-
ory and Gender in Medieval England: Men, Women, and Testimony in the
Church Courts, ¢.1200-1500 (The Boydell Press, 2019), p. 27).

For a man’s pleading drawing on his poor financial state, see, for instance,
TNA, REQ 2/42/38, John Doe v Elizabeth, William and Clement Bacon
(1590); TNA, REQ 2/46/45, Jobn Judd v Elizabeth and Frauncis Donne
(1603).

Stretton, Women Waging Law, p. 184.

TNA, REQ 2/41/36, Alice Tilcocke and her son William Tilcocke v Thomas
Tuxton (1579).



93.
94.

95.
96.
97.

98.
99.

100.
101.
102.

103.

104.

105.

106.

107.

108.

109.
110.
111.

Widows 149

TNA, REQ 2/42/49, Alice Bowdon v Alexander Beaple (1566).

We find them, for example, in the following cases: TNA, REQ 2/42/49,
Bowdon v Beaple (1566); TNA, REQ 2/210/118, Agnes Grove v Wyl-
liam Gould and John Peverell (1571); TNA REQ 2/35/50, Agnes Grove v
John Thynne (1573); TNA, REQ 2/41/36, Tilcocke v Tuxton (1579); TNA
REQ 2/168/19, William Allambrigge v Anne Allambrigge (1586); TNA,
REQ 2/56/34, Margery Soppe v Christopher Weekes (1594); TNA REQ
2/187/49, Johan Cosynes v Richard Morgan and John Brodribbe (1560).
TNA, REQ 2/56/34, Soppe v Weekes, bill of Margery Soppe (1594).

See chapter 2 (‘Courtship and Marriage’) for more on this.

For examples of married women acting as femes soles, but claiming
the protection of a feme covert, see Cordelia Beattie, ‘““Living as a Single
Person”: Marital Status, Performance and the Law in Late Medieval
England’, Women’s History Review, 17 (3) (2008): 327-40.

Erickson, Women and Property, p. 166.

Todd, ‘The Remarrying Widow’, pp. 54-92, at 73. See also Vivien Brodsky,
“‘Widows in Late Elizabethan London: Remarriage, Economic Opportunity
and Family Orientations’, in Lloyd Bonfield, Richard M. Smith and Keith
Wrightson (eds), The World We Have Gained: Histories of Population and
Social Structure (Basil Blackwell, 1986), pp. 122-54, at 144.

Vivien Brodsky, ‘Widows in Late Elizabethan London’, p. 144.

William Gouge, Of Domesticall Duties (London, 1622), STC 12119, p. 226.
Barbara J. Todd, “The Virtuous Widow in Protestant England’, in Cavallo
and Warner (eds), Widowhood, pp. 66-83, at 67.

John Hutchinson died in 1664. For the dating of the ‘Elegies’ see: David
Norbrook, ‘Lucy Hutchinson’s ‘Elegies’ and the Situation of the Republi-
can Woman Writer’, English Literary Renaissance, 27(3) (1993): 468-521,
at 470. The biography was written ¢.1664-71.

See Pamela S. Hammons, Gender, Sexuality, and Material Objects in
English Renaissance Verse (Ashgate, 2010), p. 178; ‘Another on The Sun
Shine’, 1. 6, 12.

Austen, ‘Book M’, p. 148. See Hammons’ introduction, pp. 19-20, for a
more thorough analysis of the simile between Austen and Penelope.
Sarah C. E. Ross, ‘““Like Penelope, always employed”: Reading, Life-
Writing and the Early Modern Female Self in Katherine Austen’s Book
M, Literature Compass, 9(4) (2012): 306-16, at 313.

Because the first folio of the text is missing, it is unclear under which
name the author wrote her “True accountt’: Anne Murray, Anne Halkett
or simply Anne.

Anne Halkett, ‘Occationall Meditations, 1660-63’, pp. 22, 23, in Suzanne
Trill (ed.), Lady Anne Halkett: Selected Self-Writings (Ashgate, 2007).
Ibid., p. 38.

TNA, REQ 2/50/26, Thomas Williams v Anne and John Hooton (1598).
The wardship could be split between that of the body of the child and the
land or could be bought in its entirety; see H. E. Bell, An Introduction to
the History and Records of the Court of Wards and Liveries (Cambridge
University Press, 1953), pp. 115-19.



150

112.

113.

114.

115.
116.
117.

118.
119.
120.
121.
122.

123.
124.

125.
126.

127.

Early Modern Women's Lite-Writing and English Law

Sue Sheridan Walker, “Widow and Ward: The Feudal Law of Child Cus-
tody in Medieval England’, in Susan Mosher Stuard (ed.), Women in Medi-
eval Society (University of Pennsylvania Press, 1976), pp. 159-72, at 160.
Joel Hurstfield, The Queen’s Wards: Wardship and Marriage under Eliza-
beth I, 2nd edition (1953; Frank Cass, 1973), p. 124.

Hurstfield, The Queen’s Wards, p. 124; Garthine Walker, ‘“Strange Kind
of Stealing”: Abduction in Early Modern Wales’, in Michael Roberts and
Simone Clarke (eds), Women and Gender in Early Modern Wales (Uni-
versity of Wales Press, 2000), pp. 50-74, at 59. According to Hurstfield,
during Elizabeth’s reign, at most one out of seven recipients of a wardship
would be the maternal mother (p. 124).

TNA, STAC 7/4/27, Philip Prosser v Katherine Powell (1593).

Ibid., answer of Katherine Phillips (1593).

TNA, STAC 5/04/7, George Owens v Agnes Griffeth and James ap Kynon
(1580).

Ibid., answer of Agnes Griffeth and James ap Kynon (1580).

Ibid., bill of George Owens (1580).

TNA, STAC 5/M5/37, Margaret and John David ap Mathocke v William
ap Robert (1598).

Ibid., bill of complaint of Margaret and her husband John David ap
Mathocke (1598).

Austen, ‘Book M, pp. 117-18.

TNA, C 5/41/3, Sir Allen Apsley v Thomas Austen (and others) (1662).
Sarah C. E. Ross, ‘Introduction’, in Katherine Austen, Book M: British
Library, Additional Manuscript 4454, ed. by Sarah C. E. Ross (ACMRS,
2011), pp. 1-47, at 14. Susan Wiseman has shown how Austen discusses
her legal struggles in biblical language (Wiseman, ‘The Contemplative
Woman’s Recreation? Katherine Austen and the Estate Poem’, in Susan
Wiseman (ed.), Early Modern Women and the Poem (Manchester Univer-
sity Press, 2013), pp. 220-43.

TNA, PROB 11/375/79.

Rebecca Mason has recently demonstrated that early modern Scottish
women, too, described themselves differently in the Scottish burgh and
commissary court records, depending on the nature of their lawsuit
(Mason, ‘Women, Marital Status, and Law: The Marital Spectrum in
Seventeenth-Century Glasgow’, Journal of British Studies, 58 (2019):
787-804).

Dosia Reichardt has noticed something similar in prison writing of the
time: according to her, [p]rison life writing inevitably circles around pro-
testations of innocence that depend on the presentation of a stable, pre-
dictable self. Evidence of protean identity, the malleability that often adds
interest to a narrative, undermines claims to an unwavering faith or loy-
alty’ (Reichardt, ‘The Constitution of Narrative Identity in Seventeenth-
Century Prison Writing’, in Ronald Bedford, Lloyd Davis and Philippa
Kelly (eds), Early Modern Autobiography: Theories, Genres, Practices
(University of Michigan Press, 2006), pp. 115-30, at 121).



Widows 151

128. For more on the autobiographical value of choosing one model or script
over another, see also Lynne Magnusson, ‘A Rhetoric of Requests:
Genre and Linguistic Scripts in Elizabethan Women’s Suitors’ Letters’,
in James Daybell (ed.), Women and Politics in Early Modern England,
14501700 (Ashgate, 2004), pp. 51-66.



Chapter 5

Afterlives: Case Studies in the
Production of Alternative Truths

One of the functions of legal proceedings is to offer dispute resolu-
tion. In order to do so, liabilities must be determined, guilt must be
ascertained and compensation offered or punishment meted out. This
process brings about a certain finality: there was a problem which has
now been resolved, according to law. But this, of course, is neither the
beginning nor the end of the story. Just because a legal judgement has
been reached does not mean both parties accept the verdict, nor does
it mean that other interested parties feel that the proceeding’s outcome
is just. In some instances, the ‘truth’ seems impossible to determine
when it is merely the word of one person against that of another. In
these cases, counter-narratives are presented alongside each other, each
offering different accounts of the ‘facts’ of the matter. While the urge
to present a counter-narrative or rewrite a situation entirely is the force
that initiates legal proceedings, it does not necessarily end when the
trial is over, even if judgement is passed. The proliferation of truths can
shift into other (sometimes multiple) genres, straddling both the legal
and literary spheres.

One example of a woman determined to offer an alternative version
of events in the face of opposition is Lady Mary Fenwick (c.1646/50—
1708). Mary Fenwick (née Howard) married the army officer Sir John
Fenwick (c.1644-97) in 1663. John Fenwick was a Jacobite conspirator
who actively strove to restore James II to the throne. He was appointed
as one of a group named the ‘select Number’ by James himself in order
to keep the deposed king in the loop regarding the state of political and
military intelligence.! Fenwick was, by all accounts, not a particularly
successful Jacobite conspirator. Although he vehemently opposed plans
to kill William III, he was arrested and imprisoned in 1696 upon sus-
picion of conspiring to assassinate the king. Fenwick offered to share
some vital information with William himself in return for a pardon, but
his intelligence, which he gave in two written confession papers, failed
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to satisfy the king, and he was subsequently arraigned. While two wit-
nesses were required to commence a capital case such as this one, one of
those named had escaped (allegedly with the help of Lady Mary).? This,
however, did not save Fenwick from prosecution: a bill of attainder was
proposed and accepted. It was passed on 12 January 1697, allowing for
the alleged conspirator to be executed without trial. The official legal
records thus record his guilt in unequivocal terms: he was a traitor.

Fenwick’s wife refused to stand idly by and allow her husband to
be written into the records as an enemy of the state, and she actively
sought to correct this portrayal despite the odds weighing heavily
against her success. She petitioned the House of Commons for clem-
ency during his imprisonment and the correspondence between the two
spouses reveals her efforts to mediate and intervene on her husband’s
behalf.> Fenwick’s subsequent execution failed to dent her resolve and
she spent her remaining years commemorating him and rewriting his
story in a biography. This biography is sadly incomplete, though it is
unclear whether she simply failed to finish it or whether its final part has
since disappeared.* Those folios that have survived depict Sir John Fen-
wick as a strong military leader and a noble man, failing to mention the
debauchery for which he was notorious.” Mary Fenwick appears, how-
ever, to have at the very least been intent on writing about her husband’s
last days, as Thomas Petriburg, the last person to visit John Fenwick in
prison, agreed to share the memories of his visit with Mary, ‘knowing
your Ladyship has Nobler ends to serve in gathering up the fragments of
the last & best part of his life’.®

As well as penning a somewhat partial biography, Lady Fenwick also
erected a monument for him in York, thus ‘wrl[i]t[ing] history for pos-
terity’ to shape the way her husband would be remembered.” She por-
trayed herself as a grieving widow, dressed in black mourning clothes,
holding a miniature portrait of her late husband in her hand and sitting
in front of an urn. She spent her final years labouring to pay off her hus-
band’s debts and trying to undo the damage done by the bill of attain-
der, instead memorialising him by celebrating his military successes, his
loyalty to James II and his happy, loving marriage. Her efforts trans-
formed the records of Sir John Fenwick’s arraignment into but one part
of an interconnected series of texts and objects: while Fenwick’s own
last words, in the form of his confession, led to his arraignment, his wid-
ow’s words were all designed, in effect, to rewrite those of her husband.
The documents relating to the Fenwick case exist in a state of perpetu-
ally competitive dialogue, so much so that it is impossible to determine
which, if any, provides us with the ‘true’ version of events. If anything,
their disputes rather lead us to mistrust each of them. The proliferation
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Figure 5.1 The Lady Mary Fenwick, 1737. The British Museum.

of narratives does not stop here. Lady Mary Fenwick’s own involvement
in several Jacobite intrigues combined with her various attempts to vin-
dicate her husband eventually spilled onto the stage: Thomas D’Urfey
allegedly based the character Lady Addleplot, who appeared in his play
Love for Money (1691), on her.® By the end of the seventeenth century,
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the story had thus taken on a fictional afterlife: a literary corrective to
Lady Fenwick’s obvious bias and her grandiose desire to control her
husband’s story.

As the case of Lady Mary Fenwick demonstrates, a legal judgement
did not necessarily mark the endpoint of a story. The existence of con-
testing narratives could not only lead to a trial in one party’s attempt
to get the judge to confirm their side of the story, but a legal judgement
could also act as the motivation for the production of further narratives.
Legal conflicts could thus potentially exist far beyond their time in court
and live on through the counter-narratives they triggered; by being posi-
tioned alongside these competing narratives, trial records become part
of a larger web of interrelated texts. This allowed women to (re)fashion
history and lives, whether their own or, as in the case of Mary Fenwick,
that of their husband’s, and present such counter-narratives to a poten-
tially even larger audience.

This potential for rewriting the official court records had a down-
side, of course, as it could also lead to women’s stories as told in court
becoming eclipsed by more successful counter-narratives. The ramifi-
cations of this are explored in two case studies. The first case exam-
ines the interconnected (counter)narratives of which A True Report of
the Life and Martyrdom of Mrs. Margaret Clitherow has become the
dominant version, despite Catholic martyr Margaret Clitherow’s own
reticence. The second focuses on how Elizabeth Sawyer’s witchcraft
trial took on an afterlife of its own when it was rewritten in popular,
printed accounts — a pamphlet, several (no longer extant) ballads and a
play, The Witch of Edmonton — thereby gaining a national reputation,
even though Sawyer’s voice itself is lost in the process. In both cases
the ‘truth’ seems impossible to determine, partly because the women
whose stories are being narrated hold their tongue and partly because
their trial records are no longer extant. Even silence, however, when
actively asserted, can be seen as life-writing, and not being able to
assess veracity is no barrier to treating texts as life-writing: by turn-
ing to more obviously literary genres, the fictional nature of all life-
writing, including that which is done at the instigation of a court of
law, can be highlighted.

Conflicting Stories: Margaret Clitherow’s Trial Narrative

The legal records of the executed Catholic martyr Margaret Clitherow
(1552/3-86) are no longer extant: all that remains is a literary account
of her legal process. In the absence of the original legal records, any
alternative versions created to counter the official records become a
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substitute for those official legal documents. If the different versions of
events told in the courtroom have to be doubted in terms of their verac-
ity, then this is certainly the case with narratives created outside the
courtroom and with yet another readership or audience in mind. While
the purpose of the stories contained in the case papers is usually clear
(namely, to convince the judge), we can be less sure about the aims and
interests of outsiders who appropriate a story. This uncertainty is even
greater when the subject of a retelling leaves no personal records of their
life, as is the case with Margaret Clitherow. Indeed, Clitherow is famous
for her silence: her refusal to plead meant that she was condemned to
peine forte et dure (i.e. to be pressed to death). Her silence was equally
valuable to friend or foe because of its ambiguity: it was appropriated
both by the authorities who prosecuted her as a sign of her guilt and
by fellow Catholic recusants as a statement of her endurance and faith.
However, while the authorities relied on the legal process to record its
judgement, Clitherow’s Catholic biographer made use of a literary form
that disseminates the story as hagiography. In this process, however,
Clitherow’s deliberate silence is being interpreted and filled, culminat-
ing in the production of a biography of the unwilling Clitherow: her
‘text’, in the form of her silence, is appropriated to further the Catholic
recusants’ agenda. It is their version that comes to obliterate all other
accounts.

Although Elizabeth I allegedly claimed that she would not open win-
dows into men’s souls, her apparent religious tolerance waned in the face
of threats to the stability and peace of the country.” Margaret Clitherow,
whose public nonconformity and staunch Catholic viewpoints directly
challenged the state faith, was the personification of one such threat. The
narrative of Clitherow’s life and death theoretically exists in multiple
versions. Firstly, there is the ur-narrative, the events as they really hap-
pened. Secondly, there is the legal narrative from the perspective of the
Protestant state as it attempted to enforce religious conformity and thus
documented the arrest and arraignment of a heretic for crimes against
the state. Although there are some entries that document Clitherow’s
various misdemeanours, the official records regarding her arraignment
are no longer extant, as none of the Assize records of the northern cir-
cuit prior to 1607 have survived. Finally, there is a third narrative: the
version penned by Father John Mush (1552-1612), A True Report of
the Life and Martyrdom of Mrs. Margaret Clitherow." This hagio-
graphic narrative of Clitherow’s life and arraignment is written from
the viewpoint of the recusant community that regarded Clitherow’s acts
as heroic, her arrest as persecution and her death as martyrdom. The
text not only served to vindicate its subject, but also functioned as an
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example to its like-minded circle of readers. Clitherow’s story therefore
comes to us neither in her own voice, nor that of the court records. The
Margaret Clitherow bequeathed to us is, instead, Mush’s Clitherow, one
designed as a counter-narrative to the official version of events as pre-
sented by the state. It has, by default, become the dominant narrative.

Mush’s account offers the life story of Margaret Clitherow. She
was born in York in 1552/3, daughter of Thomas Middleton and Jane
Turner. She married John Clitherow in 1571, when she was around eigh-
teen years old. Some two or three years after her marriage Clitherow
converted to Catholicism and ‘became desirous to learn the Christian
duty in truth and sincerity’.'" Indeed, her desire to be a good Catholic
was so strong that she spent much of the twelve years that followed
her conversion in prison. She was tried before York’s Quarter Sessions
in 1583 for failing to attend church services,'” and on 14 March 1586
went before the Assizes for harbouring priests (something that had only
recently been made illegal, in the 1585 Act Against Jesuits and Seminary
Priests).”> When asked how she would plead to the latter accusations,
Clitherow refused to answer. Several attempts by the judges to force her
to comply that day failed, as they did the next day. Without Clitherow’s
cooperation, no trial could commence, and the judges found themselves
forced to subject her to peine forte et dure on 15 March. This particular
punishment was reserved for those defendants who repeatedly refused
to plead to the charges against them and thereby refrained from abid-
ing by court procedure.'* Clitherow spent several more days in prison
awaiting her punishment, which eventually took place on 25 March:
Clitherow was pressed to death and thus died indicted, but not con-
victed, of the charges against her.

In his True Report, Mush pits his version of events against the (now
missing) official state records. In so doing, he asserts a binary opposi-
tion between the views of the authorities and those of the recusant com-
munity, views which, according to Mush, are mutually exclusive. From
what Mush shares with his readers, the sheriffs of York clearly viewed
Clitherow and her staunch Catholicism to be such a danger that they
were willing to take the risk of arraigning her. A trial was, of course, a
public affair, as would be the (probable) subsequent execution, and
a recusant could easily use the platforms of dock and scaffold to reach a
wider audience: executions were public spectacles and condemned recu-
sants could (and did) see them as an opportunity for some last-minute
proselytising.” While Clitherow was in custody, the sheriffs of York did
not stop at merely emphasising her religious non-conformity; they also
attacked her on a personal level: she was accused of infidelity to her
husband as well as the abandonment of her children for the sake of
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her cause. The narrative that emanated from her Catholic supporters
through the pen of John Mush was rather more sympathetic. Indeed,
for them she was the epitome of a good Catholic, as well as the perfect
mother, wife and neighbour. In the days after Clitherow’s execution the
Protestants ‘railed against her out of their pulpits’ and suggested ‘that
she died desperately’; during that same time Mush began to create his
hagiographical account of her life, which would memorialise her as a
martyr.'® Both sides sought to make an example of Clitherow, albeit in
very different ways: while the authorities may have hoped that arrest-
ing Clitherow would force her to amend her behaviour and discourage
others from following her lead, Mush, on the other hand, promoted
Clitherow’s recusant beliefs and her intransigence in asserting them to
his readership, in the hope of stimulating them to follow suit.

In his efforts to show Clitherow in the best light possible, Mush makes
use of the same strategies we have seen women use in their own plead-
ings, including the shifting of blame and the alignment with the trope
of the obedient and eternal wife. Mush’s account systematically turns
the accusations against Margaret Clitherow around: he tries to make it
clear that it was not Clitherow who jeopardised her relationship with her
husband, but the authorities. Despite her frequent stays in gaol, Mush
stresses that Clitherow was a dutiful wife and mother. He describes Clith-
erow as ‘worthy to be preferred before [her neighbours] in every point
wherein the commendation of a good housewife standeth’ and claims
that John Clitherow publicly announced that ‘he could wish no better
wife than she was’.!” Mush asserts that it was the authorities who ‘sepa-
rated her from house, children, and husband’, not just once, but ‘div-
ers times [she was] separated from her husband and children, cast into
prison’ by external forces.'® When Clitherow was arraigned and incarcer-
ated for harbouring priests, the authorities equally ensured that Marga-
ret would be separated from her family: ‘[o]nce the martyr was permitted
to speak with her husband in the audience of the gaoler and other more,
but she never saw him after, notwithstanding all which both their friends
could labour for it, unless she would yield to do something against her
conscience’.” Despite, or perhaps because of, the lack of direct contact
allowed between them, John was very much on Margaret’s mind both
at the arraignment and during the time of her imprisonment. ‘As for my
husband,” Mush records her having said, ‘know you that I love him next
unto God in this world, and I have care over my children as a mother
ought to have’.?” When the judges urge her to admit to having offended
her husband, Clitherow said: ““I trust my husband will not accuse me
that I have offended him at any time, unless in such small matters as are
commonly incident to man and wife; and I beseech you,” said she, “let
me speak with him before I die.””*' Her request to see her husband was
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once more refused. Mush thus presents Clitherow as the perfect obedient
wife. When the state temporarily widowed her by refusing to let her see
her husband, Clitherow played the eternal wife. Much as many women
had done before him, Mush thus shifts blame from Clitherow to the
authorities, while claiming her status as a dutiful wife.

Throughout his hagiography, Mush continues to play with these kinds
of tropes. This is particularly the case in his description of the marriage
between Margaret and John Clitherow. Although Margaret’s conversion
took place during their marriage, it was not John who convinced his wife
to convert. On the contrary, according to Mush, John had said that his
wife had but ‘two great faults, as he thought, and those were, because
she fasted too much, and would not go with him to the church’.*> How-
ever, while he may not have liked his wife’s religious viewpoints, John
seems to have done nothing to stop her from exercising her faith. He let
her send away their son to France to receive a Catholic education and
he turned a blind eye when she prepared two chambers for religious ser-
vice, one ‘adjoining’ their house and one at a distance from it. In these
rooms, Margaret could retire and pray ‘without sight or knowledge of
any neighbours’.*> While her neighbours may not have noticed Marga-
ret’s religious endeavours, it is more difficult to believe that her husband
was not apprised of the situation. Mush, however, states that Margaret
deliberately left her husband in the dark regarding her non-conforming
actions within their own household in order to protect him: it was her
‘husband’s most safety not to know these things unless he were resolved
to serve God notwithstanding any danger’.** It is obvious why this left
Margaret open to attack: by defying her husband’s wishes and turning
their household into a centre of Catholic service behind his back she was
behaving contrary to the ideal of the perfect housewife. Mush takes an
alternative stance: by protesting his innocence and thus protecting him
from prosecution, Margaret shows her husband ultimate loyalty, while at
the same time remaining true to her heavenly husband. As we have seen,
a wife’s behaviour could have a great effect on her husband’s reputation,
and Mush manipulated this fact quite deftly.

The reality of the events that befell Clitherow — what we might call
the ur-account — presumably lies somewhere in the middle, but Mush’s
account claims to be nothing but the truth:

I will not, by God’s grace and assistance, make relation of anything more
than that which I saw and well knew in her myself by some years of our con-
versation together, for which season I was privy to her whole heart as much
as any. And as for those things which happened at her apprehension, impris-
onment, arraignment, judgment, and death, I will report no more than that
which I have received from the mouth of divers honest and credible persons,
which were present witnesses and beholders of every action.”
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Mush’s assertion that he is a credible narrator must, of course, be taken
with a pinch of salt.*® His claims of truthfulness are simply another
strategy frequently used in court cases, and his attempts at even-hand-
edness, by highlighting the accusations made against Clitherow before
countering them, too, are something that we have seen before. In its
very survival, and perhaps even the fact that scholars are not unanimous
in their judgements of its veracity, A True Report is the embodiment of
the successful counter-narrative, in that it has vanquished its foe (even if
it has done so by default). In accordance with its own title, as the only
extant version, A True Report now comes to be regarded as ‘true’.

The success of Mush’s narrative can largely be attributed to its lack
of competitors, as well as its dissemination and materiality. Longley has
traced seven different manuscript copies of the text: five of the entire text
and another two that only comprise chapters eighteen to twenty.”” That
seven copies of the original output survive suggests that the manuscripts
were copied in abundance: loss rates of manuscripts in circulation are
generally presumed to be high, with estimates for the ratio of extant
texts to total number of produced manuscripts varying between one in
600 to one in 10,000 for texts in small formats.*® Different manuscript
versions of the text, the two incomplete parts (one narrating her life,
the other her death) and the full story, were in circulation towards the
end of the sixteenth century.”” Alongside these manuscripts is an image
of Clitherow’s execution included by Richard Verstegan in his Theat-
rum crudelitatum haereticorum nostril temporis, dating August 1587.%°
Manuscript was the preferred choice of communication for those people
who wanted to convey their message to an exclusive readership, par-
ticularly when a manuscript, and thus its circulation, was clandestine.?!
Printed works could, however, reach a far wider audience and Mush’s
story was presumably committed to print as soon as it was considered
safe to do so. In the early seventeenth century an abbreviated account
of Clitherow’s life, imprisonment, arraignment and execution was pub-
lished as An Abstracte of the Life and Martirdome of Mistres Margaret
Clitherow (Mechlin, 1619).>* Although a complete version of the entire
text was not published until the nineteenth century, Mush’s response to
the official legal proceedings and records was circulated in both manu-
script and print, over a long period of time, reaching a wide, perhaps
even international readership.

The dissemination of legal documents provides a stark contrast to
this narrative of circulation. The law courts were mass producers of
manuscripts and all of the texts that came into creation in support of
legal proceedings were written down on parchment, vellum or paper.
After the reading out of a judgement, the case papers would be stored,
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often not to be looked at again for centuries. These texts were thus origi-
nally public, but were then written into (unwitting) privacy. The docu-
ments were not meant to be circulated and as such, they usually existed
only in single copies. It is possible to find two versions of the same legal
record in the archives, but in my experience, these are then often stored
together, suggesting that the different copies were not meant to be circu-
lated — if so, they would not still be in the court’s archive.” That is not
to say that litigants could not consult records and make copies of them
against payment;** the courts themselves did not produce these manu-
scripts with a view to circulate them.

Politics could also influence the records’ chances of survival. After
the abolishment of the Court of Star Chamber during the civil wars,
for example, its records were moved to a less prominent place, where
many of them were exposed to water and vermin.”” As a result of this,
a large part of these records has been lost or destroyed. As such, these
legal records are in no position to compete with printed literary texts in
the directing of the public understanding of such cases. Even if we still
had access to the original records pertaining to the Clitherow case, it is
debatable whether those would have told us much more than these basic
facts: many of the recorded answers given by the alleged heretics to the
questions of their interrogators in heresy trials are so schematic and
truncated that they give us little information.’® In these types of cases it
is the trial narratives created by the prisoners themselves that form ‘a
kind of textual “answer”’ and that give the accused the opportunity to
fill in the gaps present in the official records.’” No letter, account book or
note penned by Clitherow survives, let alone a trial narrative. She thus
refused to tell her story not only in court, but outside of it. This is not
surprising: Mush emphatically informs his readers that Clitherow could
read English, but he does not mention any writing skills.*® Since having
such a passive form of literacy was far from uncommon in early modern
England, it is not unlikely that Clitherow could not write.

As the only account available, A True Report is, in effect, the textual
answer Margaret Clitherow would not give to the court, and in com-
bining the literary genres of the trial narrative and the hagiography, it
‘conforms to standard generic conventions of the saint’s life’.>” Mush’s
continual praise of Clitherow’s exemplary behaviour throughout the
text fits with this tradition, as does his elaborate description of her suf-
fering under the hands of the Protestant officials who tried to get her to
conform to their ideas. Clitherow is clearly presented as an exemplar, her
life a blueprint for others to model theirs upon. Notably, the example
she sets — by being portrayed as an uneducated, illiterate laywoman who
converted to Catholicism later in life — is an achievable, yet nonetheless
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inspiring one. That the text comprises two distinct parts, with chapters
one to seventeen focusing on the life of the martyr and chapters eighteen
to twenty on her arrest, trial and execution, also conforms to the generic
standard of the traditional medieval hagiography. The scholarly consen-
sus is that the two parts were written by different authors;* Clitherow’s
fellow prisoner William Hutton seems the most likely candidate for the
role of author of the later chapters.*' This two-part structure would be
a familiar format for its intended audience.*

In framing itself as a hagiographical trial narrative, the manuscript
not only does battle with the government’s office, it also relates itself
against a literary tradition of these types of text. Indeed, Genelle Gertz
has traced in detail how Clitherow’s account ‘can be read as a Catholic
alternative to the recently published trials’ of Protestant women, such
as Anne Askew, Alice Driver, Elizabeth Young and Agnes Prest.*> Where
these Protestant women put on trial during the reigns of Henry and
Mary used their trials to showcase their ideas and beliefs, Clitherow
took a markedly different approach by resorting to ‘tactics of silence’.**
Askew, of course, makes claims of silence, but only in order to preach
and encourage conversation.* Asked why she ‘had so few words’, she
answered that ‘God hath given me the gift of knowledge, but not of
utterance. And Salomon saith that a woman of few words, is a gift of
God’.* Askew merely feigns silence and chastises her examiners for not
adhering to the word of God by urging her to speak more. Clitherow, on
the other hand, gives short answers that actually close off dialogue and
as such rejects the Protestant standard of trial as a testing of religious
belief.*” During her imprisonment she is accused of following ‘blind
guides’, and her examiner asks: ‘[i]s there any of them that hath any
learning, I would fain know?’ Clitherow answers: ‘[p|eruse their works,
and you shall see’, thereby refusing to be tempted into a debate about
scriptures.*®

Clitherow’s reticence causes her to avoid trial altogether. As such, A
True Report not only offers a counter-narrative to the story promoted
by Clitherow’s opponents, it is also an alternative to the Protestant trial
narratives produced in the decades before Clitherow’s arraignment. By
insisting on Clitherow’s silence, Mush pits his text against Askew and
the others. In so doing, Mush tacitly accuses the Protestant women of
failing to be silent, and therefore good, women; his reticent Clitherow
sets the right example. Both Bale’s version of Askew’s Examinations and
Foxe’s version in his ‘Book of Martyrs’ were easily accessible to an audi-
ence, and Mush would certainly have been familiar with them.* It is
possible, then, that Mush’s text imitated the ‘proven textual tactic[s]” of
Askew’s narrative, as Anne Dillon has suggested, while at the same time
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holding them in the negative image.’”® Clitherow’s and Askew’s (auto)
biographies certainly seem to be in dialogue, at least implicitly, and
this suggests a form of literariness in which the author, Mush, actively
responds to an existing tradition.’’ His use of tropes similar to the ones
used by female litigants suggests much the same.

Just as Mush responds to this tradition, so does Clitherow. Where
Askew was very vocal during her trial and penned her own account of
it, Clitherow not only avoided creating her own trial account, she also
avoids a trial by choosing to be reticent. Just as A True Report competes
with the Protestant trial narratives, so does Clitherow, in her silence, pit
herself against her accusers. Not only did she refuse to plead, she also
refused to confirm she was pregnant, when doing so would at the very
least have delayed the execution of her punishment. When asked on
multiple occasions whether she was with child, she ‘would never affirm
it of any certainty’, forcing the authorities to make a martyr out of her.’*
Clitherow rendered herself beyond innocent or guilty, and is punished
only for her silence, not for any heresy. Her punishment is thus, quite
literally, for nothing. Her tactic of silence, however, is not reserved
only for her condemnation; Mush represents it as a response to which
Clitherow resorted throughout her life:

When she had been reproved of anything, she would mildly have answered
to have satisfied them; and if it would not serve, then, without all conten-
tion, keep silence, and return to the comfort of her inward mind and con-
science, referring all to God, rather more willing to acknowledge a fault,
although she were innocent, than to defend or excuse herself when she was
any way reprehended[.]*

When faced with reproach, then, Clitherow resorted to silence. Although
silence and obedience were the norm for women in the early mod-
ern period, Clitherow’s silence can be seen as a form of disobedience.
Women could thus also provoke male fears and anxieties by remaining
quiet, and as such, ‘[fleminine silence can be constructed as a space
of subjective agency which threatens masculine authority’.’* Moreover,
this silence bypasses the judgements of men in a direct appeal to God.
Clitherow’s silence should thus be interpreted as a form of subversion.
An early modern woman’s position and reputation depended largely
on how she was defined and described by others.” Clitherow was
asserted by both Mush and the authorities in mutually exclusive terms
(though we only have Mush’s word for this). Dutiful housewife or neg-
ligent wife and mother, railing heretic or faithful martyr, Clitherow’s life
can be interpreted in various ways.’® A modern, unbiased audience may
struggle to decide which version of events to find more credible, but the
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question is whether it is necessary to make a choice. The way trials are
structured necessarily invites dualistic modes of discourse. Normally, the
jury would pick one of these perspectives as the authoritative account
for sentencing, but in Clitherow’s case, the matter never reached the trial
stage. Instead of a heretic or a martyr, then, Clitherow became both.
By allowing herself to be killed by peine forte et dure, Clitherow turns
into the embodiment of the various versions of events, as captured in
Mush’s account: she manifests each of the conflicting narratives at once,
by neither confirming nor denying any one of them. It is Clitherow’s
silence that allows multiple versions of truth to co-exist — even if one
of those has come to dominate all others. Clitherow’s reticence makes
it possible for Mush to fill the vacuum that she leaves in refusing to
assert her own life story. Clitherow’s case illustrates the importance of a
woman’s vocally asserting her life story, as avoiding doing so gave oth-
ers the opportunity to do so in her stead. While silence can be a form of
asserting the self, it is a form prone to being overwritten by other, more
vocal narratives.

Elizabeth Sawyer: The Witch of Edmonton

Various narratives are in competition in the case of Elizabeth Sawyer, a
woman condemned of an act of witchcraft which resulted in the death
of her neighbour, a crime to which she allegedly confessed. She was
convicted and hanged as a witch in April 1621. No formal records of
the legal proceedings survive, yet her story was well documented. Sev-
eral ballads were composed narrating Sawyer’s diabolical acts, and the
chaplain of Newgate prison, Henry Goodcole (bap. 1586, d. 1641), pro-
duced a pamphlet (1621) that discussed both the proceedings and Saw-
yer’s confession at the scaffold. Later in the same year, the playwrights
John Ford, Thomas Dekker and William Rowley collaborated on a
rewrite of the story entitled The Witch of Edmonton, first published in
1658, but performed at court as early as 29 December 1621.%” Just one
year after Sawyer’s execution, then, several versions of her story were
circulating, each focusing on a different aspect of the narrative and each
presented in a different literary form. None of these versions, however,
can be justly said to contain Sawyer’s side of the story. Rather, each of
them appropriates Sawyer’s case for their own benefit and in doing so,
Sawyer’s own narrative becomes wholly eclipsed.

Although the danger witchcraft posed stood undisputed in the minds
of early modern English men and women, they also realised that it was
an extremely difficult crime to prove.’® Without the alleged witch’s
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confession, how could her maleficium — which was by definition the
result of some unknown power and often performed without witnesses
— be proven in the eyes of the law? Any causal relationship would be
extremely difficult to pinpoint. The statutes did not provide any help
on this front and widespread heated public debate also failed to offer a
clear and uniform solution to the problem.*” As a result, several methods
of establishing guilt were used alongside one another. As clear, direct
evidence was rarely available (for perhaps obvious reasons), a suspect
would generally find themselves convicted of witchcraft on the basis
of circumstantial evidence. This ranged from physical signs, like the
identification of Elizabeth Sawyer’s ‘thing like a Teat’,*’ to supernatural
signs, such as the conjuration of familiars or passing the swimming test.
The swimming test embodies the evidentiary problem: when the alleged
witch sank after being thrown into the water, she would be deemed
innocent, but ran the risk of drowning in the process; floating indicated
guilt, so any initial relief the suspect might have felt at not drowning
would be short lived, as she then faced execution by hanging.

Proving that a woman — or, in rare cases, a man®' — was a witch thus
posed problems. But the reverse was also true: it was virtually impos-
sible to prove oneself not to be a witch following a public accusation.
Once rumours started being spread regarding the alleged use of malefi-
cium, the suspect was in a precarious situation: the nature of the crime
made alibis worthless, as acts of witchcraft could be performed at a
distance and long before their actual results were felt. As such, suspicion
alone could suffice to criminalise the alleged witch. In the words of The
Witch of Edmonton’s version of Elizabeth Sawyer: “Tis all one / To be
a witch as to be counted one’.** Ultimately juries had to choose one of
several competing narratives and in each scenario innocent parties could
lose their lives: acquitting a witch based on a lack of evidence meant that
her neighbours and fellow citizens were in potential danger, whereas the
alternative scenario, the conviction of the alleged witch based on cir-
cumstantial proof, meant an innocent woman might be executed.

That the early modern period witnessed a rise in concerns about
witches and witchcraft can be seen in the implementation of several
witchcraft laws in the period: the 1542 statute introduced witchcraft as a
crime, and in 1563 Elizabeth I determined that in certain cases witchcraft
was punishable by death.®” A 1604 statute made it punishable to enter
into a diabolical contract.®* Real fear may have been at the heart of many
witchcraft cases, but accusations of witchcraft would also be uttered to
deal with old grudges and little quarrels. Dealing with witchcraft was a
social enterprise: while witchcraft itself might undermine a community,
as one of the group attacked the others, entire neighbourhoods would
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unite in the tracking down of witches, and once a suspected witch had
been found, it was her neighbours and fellow citizens who would testify
against her. So it was the case with Elizabeth Sawyer: her neighbours
allegedly had a ‘[g]reat, and long suspicion’ that Sawyer was dabbling in
witchcraft, and a local justice of the peace in neighbouring Tottenham,
Arthur Robinson, was said to be ‘watchful over her, and her ways’.*’ It
was this communal fear and vigilance that led to the eventual arrest and
arraignment of ‘the witch of Edmonton’, following the suspicious deaths
of cattle, children and Sawyer’s neighbour Agnes Ratcliefe. The enor-
mous anxiety regarding witchcraft, exacerbated by James I’s obsession
with the subject, meant that witchcraft cases had the potential to receive
widespread and intense attention. As one of only a handful of such pros-
ecutions in London, Sawyer’s case seemed to have been exceptionally
(and perhaps even disproportionately) interesting to a wide audience,
spawning numerous different accounts, in a wide variety of genres.

Several ballads on Sawyer’s case were in circulation around the time
of her arraignment, trial and subsequent execution. The ballad form was
‘the country’s most widely and frequently distributed news form until
the later seventeenth century’ and allowed news stories to be spread
widely both quickly and cheaply.®® As they were news-dependent, they
were also ephemeral, and so few of these ballads have survived. One
example is A new ballad of the life and deaths of three witches arrayned
and executed at Chelmsford 5 July 1589 (To the tune of ‘Bragandary
Down’, & etc (London, 1589).°" In the absence of the original witch of
Edmonton ballads, A new ballad can give an impression of what these
no longer extant ballads may have contained in terms of content and
tone. The opening verse is illustrative of the rest of the ballad:*®

List Christians all unto my Song

"Twill move your Hearts to Grace,

That Dreadful Witchcraft hath been done,
Of late about this place;

But Three that cried the Devil’s Name
With those who did them follow,

Now to Justice are brought home

To Swing upon our Gallow.

This anonymous ballad has a highly moralising tone. Aimed at good
Christians, it narrates the story of three ‘Dreadful’ witches who alleg-
edly terrorised the town of Chelmsford. The author uses a fair amount
of contrast in order to highlight the difference between good and bad:
Grace, or the reward of good Christians, is juxtaposed with gallows, the
punishment for witchcraft; God’s light and reason are contrasted with
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the devil’s witchcraft and treason; and now that the ‘rule of Imps and
Spells and Dread’ has ended, calm and peace have returned to the town
of Chelmsford. As such, it is clear how the audience is meant to interpret
the ballad: the evil witches have been defeated through God’s interven-
tion and all of Chelmsford rejoices. The melody to which the ballad was
meant to be sung, too, would have signalled to the reader that the topic
of the ballad was a grave one. The tune of ‘Bragandary Down’ was usu-
ally saved for the rendition of unnatural events, such as murder, tales of
the demonically possessed and the supernatural.®”’

But ballads were not written simply for edification; they also aimed
to entertain and titillate. Therefore, they relied on their audiences’ desire
to laugh, or gape in mock-horror, at the behaviour of the ballads’ sub-
jects.”” Those ballads that sang Elizabeth Sawyer’s case may no longer
be extant, but they were reported to contain stories about ‘a Ferret and
an Owl daily sporting before her, of the bewitched woman braining her
self, [and] of the Spirits attending in the Prison’.”" The facts surrounding
her arrest were supplemented by what we can only assume were creative
additions to amuse and horrify the public.

Goodcole, as chaplain of Newgate prison and producer of a series of
‘criminal biographies’ including The Wonderfull Discouerie, objected to
these fictionalisations.”” He claimed that entertainment played no role
in his pamphlet about Elizabeth Sawyer and that its purpose was rather
to ‘meddle herewith nothing but matter of fact’. Goodcole explicitly
juxtaposed his pamphlet with the ‘base and false Ballads, which were
sung at the time of our returning from the Witches’ execution’ for this
very reason: in the ballads ‘T was ashamed to see and hear such ridicu-
lous fictions [. . .], all which I knew to be fitter for an Ale-bench than
for a relation of proceeding in Court of Justice’.”” The pamphlet there-
fore seeks, and fails, to remove the ballads from making any claim to
a counter-narrative: it is only because of his reference to them that we
know something about the ballads’ contents.”

The story of Elizabeth Sawyer’s life with which Goodcole hoped to
replace the ballads focuses on her crimes and trial. His position at New-
gate gave him access to prisoners and the condemned, which enabled
him to hold a conversation with Sawyer, a verbatim account of which
is supplemented to the trial account. Goodcole narrates how the devil
first gained access to Sawyer: ‘[t]hat tongue which by cursing, swear-
ing, blaspheming, and imprecating, as afterward she confessed, was the
occasioning cause, of the Devil’s access unto her’.”” When unexplained
deaths occurred in Edmonton, Sawyer was quickly suspected of witch-
craft and put on trial. It is again Sawyer’s tongue which brings about
her downfall, this time of her earthly body, as the pamphleteer relates
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how during the proceedings Sawyer was ‘not able to speak a sensible or
ready word for her defense’ and instead burst out cursing.”® Her tongue
is therefore described as ‘the means of her own destruction’,” and
those present at the trial were certainly astonished and shocked by her
foul language. The verbatim account of Goodcole’s conversation with
the imprisoned Sawyer, too, shows her being condemned by her own
tongue. Following the question of whether her confession is true, for
instance, the answer follows: ‘[y]es, it is all truth, as I shall make answer
unto almighty God’, vocalising her confession to God.” In his ‘Conclu-
sion’, addressed to ‘Dear Christians’, Goodcole reinforces his message
one more time, instructing his readership to refrain from swearing, ‘for
here you may see the fruits thereof, that it is a plain way to bring you to
the Devil’.” In her final confession at her execution, Sawyer admits all
crimes. Goodcole thus allows us to hear, from the witch’s mouth herself
(‘with my own mouth I spake it to him’), that she has damned herself.*

Goodcole describes his account of Sawyer’s trial and their subse-
quent conversation as a ‘true declaration’ and a ‘true Relation’, state-
ments of superiority like we have seen used by Mush in his account of
Margaret Clitherow’s trial and tribulations.®" Authors referred to their
texts as ‘true relations’ in particular when they feared that readers might
consider their narrative incredible.® Having dismissed the ballads as fic-
tions, Goodcole may have wanted to stop his readership from thinking
the same thing about his own text or wished to support his opinion
through assertions of authority and reliability. Using standard paratex-
tual rhetoric, the packaging and marketing of the pamphlet indicate
its readership should trust its author and contents. The presentation
in dialogue of his interrogation of Sawyer suggests the pamphleteer is
giving a verbatim account of her voice, noting each question he asked
her followed by her answer written down in the first person.*> Goodcole
also strives to give the sense that he is an insider with access to both the
prisoner and the members of the legal system and should therefore be
trusted. The pamphlet’s title asserts that it is ‘Published by Authority’
and it emphasises Goodcole’s status: ‘Henry Goodcole Minister of the
Word of God, and her continual Visitor in the Gaol of Newgate’.**

But Goodcole’s attempts at offering an unbiased account are over-
ridden by his interest in edifying the people. Goodcole sought to warn
his readers away from their sinful lives, and each of his pamphlets thus
focused ‘on a particular sin and its apt punishment’.®® In The Adul-
teresses Funeral Day he addressed domestic violence and in Heavens
Speedie Cry Sent after Lust and Murther he warned against the dangers
of lust. The message Goodcole wants his readers to take away from The
Wonderfull Discouerie is that they should not swear. As such, sins of the



Afterlives 169

tongue in the form of cursing and blaspheming are the main subject of
Goodcole’s pamphlet, and Sawyer’s story and confession are in service
of his narrative — hence the insistence on Sawyer’s tongue as the instru-
ment of her destruction. Although Goodcole’s desire to moralise may
not necessarily undo his claims of relating a truthful account, it is clear
that he employs Sawyer’s story for a specific moral purpose. And she is
not the only one treated by Goodcole in this way: none of Goodcole’s
pamphlets display much sympathy for their subjects, which makes it
‘hard not to see Goodcole as effectually capitalizing on their misfor-
tunes’.* Goodcole’s relentless moralising undermines his assertions that
he offers an unbiased rendition of events.

Alongside edifying his readers, Goodcole also seems interested in tit-
illating his audience — much like the ballads he tries so hard to dismiss.*”
Sawyer is found ‘to be guilty, by diabolical help, of the death of Agnes
Ratcliefe only’ (Goodcole’s use of italics).®® However, when the pam-
phleteer asks Sawyer, ‘[wlhether did you procure the death of Agnes
Ratcliefe for which you were found guilty by the Jury?’, she answers:
‘[n]o, I did not by my means procure against her the least hurt’.*” This
seemingly satisfies Goodcole, as no further questions are asked. This is
in marked contrast with his interest in Sawyer’s ‘thing in the form of a
Teat’. After it is first mentioned in their conversation, Goodcole finds
it necessary to ask three follow-up questions to ascertain what exactly
the process of sucking the ‘Teat’ entailed.”” He wants to know where on
Sawyer’s body the ‘Teat’ is located and who chose that spot; whether
Sawyer took off her coat to enable the sucking; and how long one suck-
ing session would last and whether such sessions were painful. Good-
cole thus takes Sawyer’s story and appropriates it for his own purpose.

That purpose is to make Sawyer into an example of how not to
behave. As such, The Wonderfull Discouerie is linked to, and simultane-
ously stands in marked contrast with John Mush’s A True Report of the
Life and Martyrdom of Mrs. Margaret Clitherow. Both male authors
write about a woman’s life, appropriating her voice. But where Mush
speaks for Clitherow, Goodcole condemns Sawyer’s words. And where
Margaret Clitherow is turned into an example of piety and virtuous-
ness, Sawyer is demonised. As a martyr, it is perhaps because Clitherow
is presented in a favourable, even hagiographical light, that it is easy to
assume that Mush conveyed Clitherow’s wishes when ‘narrating’ her
story. Goodcole, on the other hand, makes it clear that Sawyer is a less
than willing participant in his interview of her, as he had to elicit her
confession ‘with great labour’.”* The Goodcole-Sawyer relationship is
thus presented as an inversion of the one between Mush and Clitherow,
and yet the two are not so different: both Goodcole and Mush present



170  Early Modern Women's Life-VWriting and English Law

the reader with highly partial texts written by men with specific religious
agendas. Furthermore, the subjects of both texts, being deceased, are
not in a position to contradict them. Indeed, neither woman — whether
martyr or witch — chose to speak and freely share her story with an audi-
ence, and they are thus both unwilling participants in the fashioning of
their life stories.

Goodcole’s ‘general practice’ of exploiting the faults of others in his
pamphlets, Kinney has argued, ‘may have inspired Dekker and Ford to
retell the story of Mother Sawyer just as much as the notoriety of her
case’.”” The Witch of Edmonton was written in the months after the
Sawyer affair and first performed on 29 December of the same year,
when the case would presumably still be relatively fresh in people’s
minds.” It was advertised as ‘A known true STORY’ on its title page,
thereby capitalising on the massive interest in the case. The playwrights
clearly used Goodcole’s pamphlet as a model for their drama.”® The
pamphlet and the play both cover the same narrative period, starting
with the suspicions her neighbours have against her and ending with
her execution. Each narrative features Sawyer’s familiar in the form of
a black dog named Tom. And in both cases it is Sawyer’s cursing that
invites the devil into her life.”> Sawyer gives the dog access to her soul
and body and allows the dog to suck her blood. In each version, the
dog teaches Sawyer a Latin phrase which she can use to conjure the
dog: ‘[s]anctibicetur nomen tuum’.”® Even the ‘slight and ridiculous’
test described by Goodcole that her neighbours used to unmask Sawyer
as a witch features in the play.”” As such, the playwrights drew heavily
on their source material, appropriating Goodcole’s appropriation of
Sawyer’s story.

But the play also differs notably from the pamphlet: various changes
are made to ‘heighten the dramatic quality’ of the dramatists’ source.”
Although the play’s title suggests Elizabeth Sawyer is the sole focus of
the drama, the account of her witchcraft is merely one of three plots
in the play. Sawyer is not mentioned, nor does she make an appear-
ance on the stage, until act two. Alongside Sawyer’s trials and tribula-
tions, the audience is presented with the stories of the bigamist Frank
and the clown Cuddy. As a result, the plot involving Sawyer moves at
great speed: it turns from the suspicions of her neighbours straight to
the execution scene. Although Goodcole’s account of Sawyer’s trial is
marginal, he acknowledges its existence. Dekker, Ford and Rowley, con-
versely, neglect to mention it altogether. The play is therefore less of a
trial narrative and more of an exploration of communal life as well as a
depiction of the demonic. Moreover, it is an acceptance of the truth that
to be thought of as a witch was tantamount to being one.
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Perhaps the most important difference between the pamphlet and the
play, however, is the manner in which Sawyer is depicted. Goodcole’s
interview with Sawyer makes it clear that Sawyer invoked the devil into
her life through her cursing and swearing. In other words, Sawyer was
already dabbling in sin before turning to witchcraft. Conversely, the
Sawyer of the play only turned to witchcraft after she had unjustly been
accused of it. Her neighbours are already convinced that she is a witch,
and it is this that makes her become one: ‘[s]Jome call me ‘witch’, / And
being ignorant of myself they go / About to teach me how to be one’.”
This may remind us of Caliban, who counters Prospero’s accusations
of savagery and brutality by saying ‘You taught me language, and my
profit on’t / Is I know how to curse. The red plague rid you / For learn-
ing me your language’ (1.2.365-7). It is the psychological cruelty of the
community Sawyer lives in that drives her to demonism. This is also
related to the (lack of) anchoring Sawyer has in Edmonton’s society, an
issue which is represented differently in the two texts. Goodcole refers
to Sawyer’s husband and children in his pamphlet, as well as to her
occupation of selling brooms.'™ She is thus rooted in society, however
marginally. The playwrights, on the other hand, suggest Sawyer lacks
family and friends and has no job, which isolates her from the rest of
the Edmonton community. Heading her own household, Sawyer would
have faced social ridicule.'” In Sawyer’s own words: ‘an old woman /
Ill-favoured grown with years, if she be poor, / Must be called bawd
or witch’.'"?

Sawyer is thus a locus of conflict between two opposite forces: Good-
cole’s desire for edification and Dekker, Ford and Rowley’s aim to enter-
tain. The witch from the play is depicted as a pitiable character: in her
first lines of the play, Sawyer describes herself as ‘poor, deformed and
ignorant’.'” The alleged witch is ostracised by society and turns to the
devil because she has no one else to turn to. Her reasoning is sensible
and easy to follow (‘If every poor old woman be trod on thus by slaves,
reviled, kicked, beaten, as I am daily, she to be revenged had need turn
witch’) and her overall speech is eloquent, apart from a few bouts of
swearing (‘Rots and foul maladies eat up thee and thine’).'** Sawyer asks
herself why she is ‘made a common sink / For all the filth and rubbish of
men’s tongues / To fall and run into’.'” For Dekker, Ford and Rowley, it
is thus the tongues of others that are the cause of Sawyer’s damnation.
For Goodcole, Sawyer is damned by her own tongue, which leads her to
invite the devil into her life, makes her utter only oaths and curses instead
of defending herself in court and causes her to confess on the scaffold and
ask for forgiveness for her ‘grievous sins’.'” The play’s witch, however,
refuses to publicly admit her alleged wrongdoings, nor does she ask for
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forgiveness. Instead, she wonders why every crime (even those she had
no hand in) must be attributed to her: ‘is every devil mine?’'” Although
in her final speech Sawyer ‘repent([s] all former evil’, it is not clear what,
exactly, she is sorry for.'” These different portrayals make Elizabeth
Sawyer an elusive character, despite the various attempts at narrating
part of her life: while in each case Sawyer is damned, guilt is attributed
to different tongues. The driving forces behind the two texts are charac-
terised by the different assertions of guilt apportioned to Sawyer in them.

Each successive version of Elizabeth Sawyer’s story is shaped in reac-
tion to existing accounts: the pamphlets sensationalise the case of the
presumed witch; Goodcole claims to correct these falseties with a ‘true’
account of his interview with the witch and her subsequent confession;
and Dekker, Ford and Rowley, while using Goodcole’s pamphlet as the
source text for their play, seek to engage the sympathy of the audience
for a complex character forced into witchcraft by her cruel community.
While each counter-narrative competes with the others, none of them
dominates. In responding to their competitors, Goodcole, Dekker, Ford
and Rowley thus do what early modern women themselves did: they
take the text of others and twist it to their own purposes. The battle
for the most convincing representation of a woman’s self is moved from
the courts of law to the courtroom of the early modern stage. Unfor-
tunately, the authors of the texts did not heed the advice of the Justice
in The Witch of Edmonton: “Take heed, sirs, what you do. Unless your
proofs come better armed, instead of turning her into a witch you’ll

prove yourselves stark fools’.'"”

Alternative Realities

When Margaret Cavendish (1623-73) wrote her autobiography, she
did so ‘not to please but to tell the truth, lest after-ages should mis-
take’.""” Her autobiographical account was thus intended to take con-
trol over how later readerships would view her. Even if there would be
conflicting narratives, Cavendish had constructed her own, authorita-
tive version, asserted as truthful just like Goodcole’s. Not all women
were capable of, or interested in controlling their own afterlives in quite
the same way, however. Courts of law offered the illiterate the opportu-
nity to leave traces of their lives in the court record, but by the flipside
of the same coin, it could force people to defend themselves. In many
cases, we can never know whether women used the courtroom to set
the record straight, for that very same record has often failed to survive,
as we have seen in the cases of Clitherow and Sawyer. If women refused
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to leave an account, or this account is no longer available, they run the
risk of others filling that void.

This risk is especially tangible in cases where women’s legal accounts
were asked not only to compete with their legal opponent’s version of
events. The proliferation of truths that often compete in legal proceed-
ings is sometimes marked by a shift into other (sometimes multiple)
genres. It is in this shift that we see the full impact of legal texts on the
literary sphere, and vice versa, in the early modern period. The trials of
Margaret Clitherow and Elizabeth Sawyer (or lack thereof, in the case
of Clitherow) inspired the production of alternative versions outside of
the courtroom - literature comes to replace the legal account. Although
both Mush and Goodcole give the impression of presenting a straight-
forward account of their subjects’ trials, these texts cannot be taken
at face value. These men place their own tongues in the mouths of the
woman they are describing, appropriating her voice and filling in the
silence she left behind her (whether deliberately, in the case of Clith-
erow, or unwittingly, as her trial record is now lost, in the case of Saw-
yer). Clitherow and Sawyer’s voices (or lack thereof) become eclipsed by
more powerful, seemingly authoritative, or better circulated narratives
of these women’s plight.

Much of this has to do with the posthumous publications of Clith-
erow’s and Sawyer’s accounts. A True Report, The Wonderfull Discoue-
rie, the various ballads and The Witch of Edmonton were all produced
after the deaths of their subjects. For case papers, such as bills of com-
plaint, there is clearly some kind of direct collaboration between a female
client and her male lawyer: she would, after all, have to feel comfortable
relating a similar story in the courtroom should she be asked to do so.
Crucially — and in direct contrast to the cases of Margaret Clitherow and
Elizabeth Sawyer — she could be asked to do so. Any story penned by her
legal counsel would thus have to have the litigant’s blessing. In the case
of Clitherow and Sawyer, however, their deaths gave their biographers
all the freedom they needed to present these women in whichever way
they wanted: these authors would face no opposition from their texts’
subjects. As such, these writers had the freedom to blur the legal and
literary spheres in their texts and use these texts for their own purposes
— exactly as the women themselves might have done. In so doing, these
authors highlight the fictional quality of all life-writing, even when it
takes place in or for a court of law. Early modern women’s life-writing,
regardless of its form or shape, is created by a cross-fertilisation of three
factors: ‘truth’, namely the things that actually happened (to which we
have little to no access); ‘need’, how these women needed to present
themselves; and ‘forum’, the strictures operating in a particular genre,
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whether legal defence, (auto)biography or hagiography. The stories of
Margaret Clitherow and Elizabeth Sawyer were all fictionalised in one
way or another. We do not know to what degree (partly because in each
case vital context is missing: a true verdict), but that, in many ways,
is beside the point. What matters is that a part of their life is asserted,
whether it has been pronounced trippingly on the tongue, or merely
mouthed, as if by the town crier.

—_
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Conclusion: Shared Strategies in
Women's Self-Representation

In 1664 Margaret Fell (1614-1702) appeared before judge Thomas
Twisden (1602-1683) of the Lancaster Assizes to answer the charge of
holding Quaker meetings. A pamphlet co-authored with George Fox
(1624-91)," a founder of the Quaker movement who had been impris-
oned on similar charges, gave the following account of part of Fell’s trial:

M.E What law have I broken for worshipping God in my own house?

Judge. What law?

M.E What law have I broken for worshipping God in my own house?

Judge. The Common Law.

M.E I thought you had proceeded by a statute. Then the sheriff whispered
to him, and mentioned the statute of the 35th of Elizabeth.

Judge. T could tell you of a law, but it is too penal for you, for it might
cost you your life.

M.FE. I must offer and tender my life and all for my testimony if it be
required of me.

Then the latter part of the statute was read to the jury for the Oath of
Obedience, and the judge informed the jury and the prisoner concerning the
penalty of the statute upon refusal, for it would be to the forfeiture of all her
estate real and personal, and imprisonment during life.

M.E T am a widow and my estate is a dowry, and I have five children
unpreferred, and if the King’s pleasure be to take my estate from me upon
the account of my conscience, and not for any evil or wrong one; let him do
as he pleases, and further I desire that I may speak to the jury of the occasion
of my being here.

Judge. The jury is to hear nothing, but me to tender you the Oath, and
you to refuse it, or take it.?

In line with Quaker practice, however, Fell both refused to swear the
required Oath of Allegiance and refused to refrain from holding meetings.
As a result, the court passed a sentence of praemunire against her, which
caused all her property to become forfeit to the Crown (though it was
never actually confiscated) and ensured her imprisonment till mid-1668.
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Upholding her religious beliefs may have cost Fell much in personal
terms, but the situation also had its advantages: it allowed Fell and
Fox to turn their trial into a public spectacle with which they might
gain sympathy and, ultimately, followers for their cause. Richard
Bauman has deemed it a ‘social drama’ — sharing as it does many features
with theatrical drama - in which both Fell and Fox ‘played strongly
to the public and defied the judges in highlighting the agonistic focus
of the confrontation’.’ Fell’s legal knowledge, flippant responses to the
judge, combative nature and refusal to sacrifice her beliefs all helped to
ensure that an audience might feel sympathetic towards her. Just like
the women whose legal activities have been the focus of this book, Fell
and Fox utilised specific rhetorical and narrative strategies to manipu-
late their audience. Their account differs from the legal records left by
our early modern women in an important way, however: The examina-
tion and tryall of Margaret Fell and George Fox was published in print.
The Quaker community expended no little effort into the publishing
and publicising of such trial narratives. By the mid- to late seventeenth
century, then, trial narratives were beginning to be seen as a power-
ful weapon in the constant battle to promote the cause of Quakerism,
amongst other things. And the primary thrust of these narratives was
the presentation of the lives of the accused as a lesson to posterity.

Fell was not the only Quaker woman who recounted her troubles
with the law and law enforcement in printed form, as the medium
quickly found favour among women who felt themselves to be perse-
cuted by the courts. Priscilla Cotton and Mary Cole (fl. 1650s/60s) were
imprisoned for promoting their Quaker beliefs in public. During their
stay in Exeter prison, they co-authored their joint tract To the Priests
and People of England, we discharge our consciences and give them
warning (1655). This tract contains the only detailed biographical infor-
mation available for these two women.* In this piece, Cotton and Cole
make a case for women’s preaching — the very offence that landed them
in prison — arguing that the prohibition against women’s public speech
is not directed at all women, but only the weak: ‘Here mayest thou
see from the Scriptures, that the woman or weakness, whether male or
female, is forbidden to speak in the church’.’ To their eyes weakness can
occur in either sex, as can the strength to preach in church:

Indeed, you yourselves are the women that are forbidden to speak in the
church, that are become women; for two of your priests came to speak
with us, and when they could not bear sound reproof and wholesome
doctrine that did concern them, they railed on us with filthy speeches, as
no other they can give to us, that deal plainly and singly with them, and
so ran from us.
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In this re-assignment of gender roles, Cotton and Cole stake out their
own position and redefine the rules of public speech and authority in the
scriptures and word of God. In their closing remarks, the two Quaker
women ask that their audience be allowed ‘in all your consciences to
judge of what we have writ’, feeling confident that they have been per-
suasive. Their status as ‘prisoners’ may appear to have rendered them
passive, but their respect ‘for the word of God’ sees them taking control
of their defence. As Caroline Baker has explained, ‘Quakerism allowed
women to express their experiences, assessing and recording in detail
their own lives’,® and because as much as 45 per cent of all writings
published by women in the 1650s was from the pens of Quaker women,
it appears that very many of them made full use of their opportunity.”
It was as a result of the opposition these women faced, the efforts that
were made to ensure their silence, as well as, of course, the falling away
of censorship, that they found the means to defend themselves in the
most public and persistent of media: print.

In the printed accounts of these women’s trial narratives and accounts
of their imprisonment, we can trace some of the rhetorical and narrative
strategies used by earlier litigants. These include the ad hominem attack,
strategies of elision and alignment with the biblical widow. These strate-
gies were so successful — or perhaps so intuitive to women as members
of society used to negotiating their passage around certain expectations
— that later seventeenth-century life-writers adopted these techniques in
their own texts, both in manuscript and in printed form. While the legal
and societal restrictions on women limited their room to manoeuvre,
both in terms of their activities and speech within society and their self-
representation in the courts of law, they also forced them to find a way
to represent themselves and their life experiences. By navigating their
way through a society dominated by male cultural and literary norms,
women came to express themselves in the courtroom. By the later sev-
enteenth century, the Quakers had come to appreciate the opportunities
legal accounts could offer, inspired, no doubt, by the accounts of Marian
Protestants in Foxe’s Book of Martyrs roughly a century earlier. The mode
of self-representation available to women, in particular, held so much
promise that Quaker women started to use it in print, and with not only
men’s approval, but even their encouragement.®

The aim of this book has been to show that early modern English
women left traces of their lives in legal documents — records not nor-
mally included within the critical framework of ‘life-writing’. What is
more, the courts could, in certain cases, offer women more freedom
to account for themselves than traditional forms of life-writing could.
Restrictions of a medium like the spiritual diary ensured that victims of
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domestic abuse, for instance, were more or less forced to explore their
own sins, while the courts and the antagonistic nature of legal proce-
dures gave those women a voice with which they could counter their
abusers. As such, the courts had their own ways of allowing women to
speak for themselves, making it necessary to place their records beside
other forms of life-writing when trying to trace women’s life stories.
This also serves to remind us that each genre has its own conventions
and that fiction plays a role in the life-writing found in legal records
as well as that in autobiographies and diaries: none of these forms of
self-accounting is free of mediation or conformation to their generic or
institutional form.

Following the lead of life-writers such as Anne, Lady Halkett, who
adjusted her self-portrayals to take her changing marital status into
account, this book has focused on the differing modes of self-portrayal
employed by women as they negotiated their ways through the three
main stages in their life: maids, wives and widows. These three parts
of the life-cycle were supplemented with accounts related to women’s
sexual reputations and their afterlives. What we have seen allows us to
draw the following conclusions about women’s legal status during these
different life stages and how particular features of these stages neces-
sarily shaped the way they could, and would, present themselves in the
legal context.

The claim in The Lawes Resolution of Womens Rights (1632), that
women were understood either as ‘married or to be married’, emphasises
just how important marriage was in understanding how a woman was
viewed in the early modern period, whether by herself, by her peers or by
society at large.” Finding a suitable partner was therefore a key occupa-
tion of single women. Should a courtship fail, however, the behaviour of
the woman during the romance’s downfall was heavily scrutinised: too
vile a treatment of the ex-suitor could prevent others from courting the
jilted or jilting woman. With an eye to protecting themselves for future
matches, women suing and being sued over courtship cases sought to only
subtly discredit their male opponents while carefully defending their own
reputations. This careful rhetorical balancing act stood in stark contrast
with the more aggressive and malicious attacks made by women suing for
alimony or separation. Occasion thus shaped a woman’s self-portrayal.
Rather than letting the legal system restrain them, maids and wives knew
how to work it to their advantage by creating records that allowed them
to vindicate their choices in crucial matters surrounding marriage.

Whether they were maids or wives or even widows, a woman’s sexual
reputation always had to be safeguarded. Although women did not refrain
from talking about sex, this was usually done in relation to others. Talking
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about one’s own sexual activities was done with more reluctance and
embarrassment. It is absent from autobiographical texts, and when insisted
upon in court, it is only mentioned in an evasive manner: by leaving gaps in
the story and by blaming others. Using language free of sexual references
allowed women accused of fornication to hope that reputations could be
saved and punishment avoided. Their full understanding of the severity
of sexual impropriety taught women to diminish their own part in sexual
activities when talking about it: a chaste tongue begat a chaste soul, just
as an immoderate tongue merely attracted accusations and approbation.

The legal shackles that governed the life of a married woman fell
away on the death of her spouse. Although this could lead to a newfound
sense of legal freedom, societal pressure still abounded and encouraged
women to portray themselves in relation to their late husbands. Widows
could model themselves as biblical widow, eternal wife, feme sole or,
if they had children, mother. The choice of model would depend on
the task at hand, and widows could invoke a different model in each
individual situation, even to the point of invoking a plurality of selves.
Where legal records left no space for widows to explore the different
aspects of their identity, forcing them to choose between the various
options, diaries and autobiographies allowed women to shift between
their different personas within the same text, or across their various
texts, foregrounding the idea that a widow’s identity was multifold.

Upon their deathbeds, many women instructed their family members
or the executors of their last will and testament to destroy their auto-
biographical traces after their deaths. Legal records, by contrast, are
not as vulnerable to such whims: once part of the public record, such
records would remain in the archive for perpetuity unless some acci-
dent or the vicissitudes of time intervened. On the one hand this allows
modern-day scholars to work with such sources, but it also means these
documents are open to interpretation and appropriation by others. If
the original legal documentation is no longer extant, any new version
of events can come to obliterate the ‘true’ story, especially if it bears
the specious authority of contemporaneity. It can even bring into exis-
tence yet another alternative version of events. Such a proliferation of
‘truths’ often marks a shift from the legal domain to the literary sphere:
what was once an autobiographical story can be eclipsed and replaced
by alternative realities. When a woman’s story does move out of the
court and into the public sphere, control was often asserted over it by
a man. In the courtroom, conversely, women were able to remain, at
least partly, in control of their story, despite the mediation of lawyers or
clerks. As such, the courts of law were particularly fertile grounds for
the sowing and production of women’s stories.
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Regardless of life stage, women’s modes of self-representation in the
legal archives are united by some general strategies, strategies notably
distinct from the kinds of ‘self-fashioning” employed by canonical male
writers as discussed by Georges Gusdorf and Stephen Greenblatt. This
unity of strategy allows us to use legal records to study the lives of hith-
erto marginalised (poor and illiterate) women, and thus we are bound
to include such records in the critical framework that is ‘life-writing’.
The relative paucity of female-authored texts can even be supplemented
with many more documents, if we accept that the idea of a single author
in the early modern period is more often than not mere fiction. Reading
legal records as an arena in which women could, and did, assert them-
selves as individuals allows us to better understand the subtle but influ-
ential ways in which women shaped the early modern literary sphere.
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