PROPERTY IN SOCIAL CONTINUITY



Dari mano titiek palito
Dibaliek telong nan batali

. [ B .
Dari mano asa niniek kito
Dari ateh gunueng Marapi

From where did the candle drip?
Behind the lantern on a cord.

From where did our ancestors originate?
From the top of Mount Merapi.
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A NOTE ON ORTHOGRAPHY

In this study I have regularly used Minangkabau and Indonesian words,
particularly the basic concepts through which the systems of socio-
political organization, property, and inheritance are expressed. I trust
and hope that the reader will quickly accustom her- or himself to these
terms and realize that, e.g., words like jura?, kaum, buah gadang, and
suku convey a much clearer impression of social groups in Minangkabau
than would the English terms lineage, minimal, minor, major, or maximal
lineage.

In the literature, but also in interviews with Minangkabau villagers,
the Indonesian and Minangkabau terms are often used interchangeably,
e.g. harta pusaka (Ind.) or harato pusako (Min.) for inherited property.
Combinations of words from the two languages are also quite frequent,
like in harta pusake.In order to achieve some standardization, I have in
principle employed the Minangkabau terms; only in direct quotations have
I given the (usually Indonesian) forms. A glossary of Minangkabau and
Indonesian terms is appended to the study (pp. 429-436); in the cases
where Indonesian and Minangkabau words have been used for the same
term, the Indonesian has been inserted in brackets.

With regard to the Indonesian and Minangkabau language in general I
have followed the new orthographic convention which was introduced in
1972. It is contained in a government publication entitled Edjaan Bahasa
Indonesia Jang Disempurnakan. The main changes are set out below.

0ld System New System
J
dj
tJ c
ng ny
sJ sy

ch kh
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Except for some direct quotations, I have transcribed all sources

using the old orthographic system into the new one. The glottal stop

in words like mamak has been transliterated with the letter k as has

become customary in contemporary Minangkabau and Indonesian; older

Dutch writers, by contrast, employed the letter g or an apostrophe.

The number 2 following an Indonesian or Minangkabau word, like in harta2,

is the conventional abbreviation for the duplication of the word. Du-

plication generally indicates the plural number or undefined quantities.
In the transcription of Arabic terms I have followed Fyzee (1955).

However, most Islamic legal terms appear in their Indonesianized form.
Finally, it should be mentioned that, unless I have indicated

otherwise, all translations from Dutch or Indonesian sources are mine.
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BGB
B.W.

CKL
CPNTR

DPRN

GSB
ha
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Ind.
I.S.
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KUA

LKAAM
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Assistent Resident

Artikel (section)

Brother

Biirgerliches Gesetzbuch(German Civil Code)
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Candung Kota Lawas

Corops Penasehatan Nikah Thalak Rugjuk
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Daughter
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Dewan Perwakilan Rakyat Negeri (Elective
Village Parliament)
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Kantor Urusan Agama (Office for Religious
Affairs)

Lembaga Kerapatan Adat Alam Minangkabau
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INTRODUCTION

Learn the laws of inheritance and teach them to the people;
for they are one half of useful knowledge.

Mohammed (Fyzee 1955: 329)

When the prophet created this aphorism he had in mind the rules of in-
heritance law revealed to him by Allah. We could apply it to social an-
thropology as well sincethe inheritance of property and the succession
to positions of socio-political authority are among the most important
elements of social organization. They are the vehicles of continuity
which maintain property and authority through time. In many societies,
and particularly in those generally studied by anthropologists, inherit-
ance and succession are closely interconnected with kinship and descent
and provide the economic and political substance for the existence and
continuity of kinship- or descent-based social groups. They are, as it
were, the flesh on the bare bones of kinship relations. The importance
of inheritance has, of course, not escaped the notice of social and
legal anthropologists, and in recent years several studies have ably
demonstrated the point (Radcliffe-Brown 1952, Goodenough 1951, Leach
1961 b, Goody 1962, Lloyd 1962, Gray and Gulliver (eds.) 1964, Derrett
(ed.) 1965, Gluckman 1972, Moore 1969, Burling 1974). Yet in general,
property and inheritance have rather been treated as an appendix to
economic and kinship studies. In particular, "methods of inheritance
have received little systematic treatment' (Goody 1962: 11), and ''there
are only a few accounts available which give us more than oversimplified
statements' (Pospisil 1971: 347, cf. Moore 1970: 279 f.). This study
attempts both: To make a contribution to the systematic study of inherit-

ance and inheritance law, and to give a detailed statement for one so-



2 PROPERTY IN SOCIAL CONTINUITY

ciety, the Minangkabau.

The Minangkabau inhabit the west coast of Sumatra. The greatest part
of the traditional Minangkabau world, the alam Minangkabau, is today
comprised of the province of West Sumatra of the Republic of Indonesia.
Within the provincial borders, in the Padang Highlands, lies the nucleus
of the Minangkabau world, the darek, which was divided into the three
districts (Zuhak) Tanah Datar, Agam, and 50 Koto by the legendary rulers
and law-givers Dt. (Datuk) Perpatih nan Sabatang and Dt. Katumanggungan.
Surrounding the darek was the rantau, those areas which, according to
the legendary history transmitted in the tambo-legends, were settled and
colonized by the inhabitants of the darek. The rantau comprised the
Padang lowlands, the coastal plains of West Sumatra in general, and
large parts of the present provinces Riauw and Jambi. Together, darek
and rantau extended nearly all over central Sumatra (cf. Naim 1974: 33
ff., 91 £f.). In the 15th or 16th century, a part of the Malayan penin-
sula, Negri Sembilan, was settled by Minangkabau immigrants and since
then there have been constant relationships between Negri Sembilan and
Minangkabau. Sometime in the 14th century a kingdom was established in
the Padang Highlands. Little is known about the history of the Minangka-
bau kingdom but there is evidence that it had important external and
trade relations with the surrounding areas and islands. But when the
Dutch landed on the west coast in 1600, the coastal plain was under the
controtl of Achenese merchant governors The reports which reached the
outside in the second half of the 17th century all indicated that no
actual power was exercised by the king. The Minangkabau world consisted
of nagari, village states, which seem to have been quite autonomous.
Of the nagar? in the darek it was said that they were governed by the
panghulu, the leaders of the nagar: matrilineages. The nagari in the
rantau were said to be governed by a rajo, a king, possibly a represent-
ative of the King of Minangkabau. The Dutch had ousted the Achenese as
rulers in the main trading centers at the west coast in the second half
of the 17th century. But it was only in the beginning of the 19th centu-
ry that Dutch colonial rule was established in the Padang Highlands and
the three districts. Since the Republic of Indonesia has established a
regular system of administration, the province of West Sumatra is now
subdivided into 8 districts, Kabupaten, which are headed by a Bupati.
Three of these districts more or less correspond to the old 'three dis-
tricts" Tanah Datar, Agam,and 50 Koto. Each Kabupaten is divided into

5 to 10 subdistricts, Kecamatan, headed by a Camat. The Kecamatan con-
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sist of 5 to 12 nagar<, which total 508 in the province. Besides the

8 Kabupaten, there are 5 townships or Kotamadya, Padang, Bukit Tinggi,
Payakumbuh, Padang Panjang and Sawah Lunto, which have their own admini-
strations and which together comprise 35 nagari. Most of the present
nagari are also nagari according to adat, the traditional political con-
stitution of Minangkabau. However, during Dutch colonial rule and also
after Independence, some adat-nagari have been split and others united
for administrative purposes. The contemporary population of the province
numbers 2.792.221, 389.793 of whom live in the towns. Thus approximately
86% of the population live permanently in the nagar<; most of the town-
ships have a rather nagari-like character, too. Minangkabau have a long
tradition, of ''going to the rantau', of a temporary voluntary migration
(cf. Naim 1974). Nearly as many Minangkabau are estimated to live out-
side the province of West Sumatra as within.

Minangkabau is predominantly an agricultural area. In terms of measures
of economic productivity, West Sumatra is one of the poorest of Indone-
sia's provinces as there are no highly remunerative natural resources
and but little modern industry. The standard of living, however, is good
and there is as yet but little poverty. The main subsistence crop is rice,
which is cultivated on irrigated fields (sawah) and dry fields (Zadang).
The quality of the field differs widely, but in some areas two harvests
per year are possible, and in many areas people can harvest 3 times in
two years. Coffee, cinnamon, nutmeg, cloves, and chili-peppers are grown
as cash-crops. Rice is grown as a cash-crop, too. At the coast and in
the areas surrounding the lakes, fish are an important means of subsist-
ence and are also sold in the markets. Many nagari have long developed
specializations in particular economic activities. One is known for its
gold and silver works, another for its weaving, and yet another for its
blacksmithing industry (Kahn 1975, 1976; for detailed geographic and
economic data see Scholz 1977).

Within Indonesia, Minangkabau is represented in nearly each small
town by the people who have gone merantau and work as traders, propriet-
ors of restaurants and administrative officials (cf. Naim 1974). A look
at the street map of Jakarta, the capital of Indonesia, indicates the
number of Minangkabau who were prominent in the struggle for independence
and who helped to govern Indonesia afterwards. Politicians and intellect-
uals such as Hatta, Natsir, Sutan Syahrir, Abdul Muis and Haji Agus Salim
are Minangkabau, as also are others whom the street names do not mention

any more such as Tan Malaka, the leader of the former Communist Party of
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Indonesia. Besides, the Minangkabau are counted among the most devout Mus-
lims in Indonesia. Any visitor will quickly realize that the puasa, the
fasting, is kept very strictly in Minangkabau. Minangkabau has produced
a large number of prominent Islamic scholars. Many Islamic schools have
been established since the beginning of this century which attract pupils
from all over Indonesia (cf. Taufik Abdullah 1971, 1972). It is estimated,
that in Jakarta, about 60% of the khatibs, the preachers who give sermons
during Friday prayers, are Minangkabau (Naim 1974: 183).

Of course, the Minangkabau are also known for their '"matriarchal"
adat (socio-cultural and legal system), their adat pusako (adat of ma-
trilineal heritage) or adat kamanakan (adat of the sister's children).
This latter aspect was of particular interest for the Dutch and other
foreign administrators and anthropologists. This Islamic society had a
social system which fulfilled nearly all prerequisites of an ideal ma-
trilineal system: The population was organized in matrilineal descent
groups. Authority was with the mother's brother. Residence was duolocal
or uxorilocal. There were no conjugal families. There was the highest
rate of polygamy in Indonesia. Cross-cousin marriages were considered
ideal. There was much to make anthropologists curious. And Minangkabau
did make anthropologists curious. Among the Dutch scholars of Indonesian
cultures and adat law, Minangkabau has always taken a prominent place.
But as most reports on Minangkabau were written in Dutch, most of the
available literature escaped the notice of the non-Dutch reading anthro-
pological public. Publications in more widely read languages were rare
until recently. In German, little has been written (Lublinsky 1927,
Scholz 1977) since Kohler (1910) acquainted the German public with Wil-
linck's monumental (950 pages) Het Rechtsleven bij de Minangkabausche
Maleters (1909) (The Legal Life Among the Minangkabau Malays). French
publications are equally rare. Collet's book on the peoples of Sumatra
(1925) only recently has been followed by Cordonnier's report (1974).
In English, too, there had been only a few publications. After the work
of Loeb (1934, 1935) and Cooper-Cole (1936, 1945), it was mainly De
Josselin de Jong's thesis on socio-political organization in Minangkabau
and Negri Sembilan (1951) and the inclusion of Minangkabau among the so-
cieties discussed in Schneider and Gough's volume Matrilineal Kinship
(1961) which made Minangkabau known to the general English reading public.

Only in the 1960's did there begin what may be called a Minangkabau-
boom. Publications on Minangkabau, written by foreigners and Minangkabau
social scientists themselves, appeared in an increasing number, and most
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of them were based upon field research (Maretin 1961, Fischer 1964, Tan-
ner 1969, 1970, 1971, Cordonnier 1974, Kahn 1975, 1976, Dobbin 1975, 1977,
Evers 1975, Thomas 1977, Scholz 1977, F. and K. von Benda-Beckmann 1978;
Umar Junus 1964, Bachtiar 1967, Taufik Abdullah 1966, 1971, 1972,
Sa'danoer 1971, Naim 1974). Minangkabau thus certainly is no virgin field
of study. Yet the words of De Josselin de Jong still hold true, that:

"...the social organization of the Minangkabau is known generally but super-
ficially ...'Generally', in both meanings of the word: there is a fairly
adequate. general acquaintance with the Minangkabau among anthropologists

who are not Indonesia specialists; and the specialists have by now an ade-
quate general picture of the overall structure of this society, but are at

a loss whenever one proceeds from the general to the particular' (1975:20,25).

The research which my wife and I carried out focussed upon three
particulars:

1. The socio-political organization of one nagari. In this study, only
a general account will be given of the socio-political organization
of one nagari; we hope to give a more systematic general account
of Minangkabau socio-political organization in a later publica-
tion.

2. The processes of dispute-settlement in the nagar? institutions and
in the State Courts, with particular emphasis on the problems resulting
from the fact that the State Courts are mandated to apply substantive
adat law but in doing so are bound by rules of procedure and evidence
which have been modelled after Dutch law. These problems will be dealt
with in a thesis my wife is currently preparing.

3. The Minangkabau system of property relationships and inheritance, of
which there has been no systematic study since the writings of Willinck
(1909) and Guyt (1936). This last topic will be dealt with in this
study.

A contribution to the ethnographic knowledge of Minangkabau is, how-
ever, not the sole purpose of my study. It is further meant as a contri-
bution to the anthropological study of property, inheritance, and law.
Minangkabau is an excellent example with which to illustrate the theore-
tical and practical difficulties of legal anthropology. The legal system
which pertains to property and inheritance affairs is pluralistic: There
is adat, the indigenous Minangkabau system, Islamic law, and written law
(statutory colonial and national law). Besides, a variety of institutions
are given an active part in the social processes of dispute-settlement
and dispute-prevention. There has, moreover, been a considerable change
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both in the legal systems as well as in the practice of handling property
and inheritance affairs, in particular a process of ever increasing in-
dividual autonomy in property affairs and of concentrating property and
inheritance within the conjugal family. Such changes are the more striking,
because they are taking place in a society which still adheres to an
ideology of matrilineal descent.

To deal with these problems, a different approach than that usually
taken by legal anthropologists is necessary. The approach taken in this
study tries to fulfill Moore's prophecy, that "in the future, law and
legal institutions are likely to be analyzed simultaneously from long-
term historical perspective, and from the perspective of individual-
centered, short-term, choice-making instrumental action and interaction'
(1970: 294 £.). In the first chapter I shall outline the assumptions and
hypotheses underlying this approach. Here I shall only give a brief sum-
mary of the structure of the study indicating the main principles on
which it is based.

This study does not just describe systems of property and inheritance.
The system of property relationships is only one aspect of the total so-
cial organization (Moore 1970: 253, Nader and Yngvesson 1973: 886). In
some societies it is so well integrated into the other aspects of social
organization that it is nearly impossible to dissect it and treat it in
isolation. That this is often so in traditional societies has already
been stated by Maine, who held that the law of things can hardly be di-
vorced from the law of persons (1905: 230). Yet if one wants to concen-
trate on one aspect, the dissection must be made, particularly in those
situations where a pluralistic system of cognitive and normative concep-
tions pertains to one field of social relations. However, it is necessary
to the structure of the study that, before the systems of property and
inheritance are described, an outline must be given of the social and
political framework in which they operate and of which they are a part.

I shall therefore start my study with an overview of the socio-political
organization in Minangkabau (Chapter 2) and shall then give a brief ac-
count of the development of the pluralistic situation in the admini-
strative and legal field (Chapter 3).

Property and inheritance in Minangkabau will then be treated under
three headings. First I shall describe the three systems of property and
inheritance that exist in Minangkabau (Chapter 4). In the second part
(Chapter 5) I shall illustrate how the Minangkabau actually handle their
property and inheritance affairs, and try to assess the degree to which
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their actions are influenced by the cognitive and normative conceptions
which the three systems offer. The question of by reference to which system
the Minangkabau use to legitimate their actions here steps into the back-
ground. The question remains important, but the emphasis here is on the
actual conceptions used. For even if one system is saZd to be used, this
does not yet indicate which concrete conceptions are employed. Conceptions
of one system may be used in the guise of another, and new conceptions
may be construed and be declared to be part of a system. Many cases
described in this part of my study involve conflict, and in many cases
institutions of conflict resolution take an active part in the process of
inheritance. Yet my concern is not with trouble cases per se. In terms of
common anthropological language, the cases discussed are extended ones
which are defined by reference to an analytical point of reference: in-
heritance. In the second section of Chapter 5 I shall isolate the various
ways of bringing about inheritance, and attempt to analyze which role
they play and have played in historical perspective. In the third part
(Chapter 6) I shall concentrate on the application, change, and creation
of legal conceptions in historical perspective. A differentiated approach
is required here, for in Minangkabau there are several "authors' who
continuously produce and reproduce legal meaning: The courts, the adat
institutions, the literature, the legal experts within and without the
nagari, and, last but certainly not least, the "people'. I shall restrict
my description and analysis to the conceptions that refer to what in my
view are the most crucial aspects of the systems of property and inheri-
tance: the problem of society's members' autonomy over property and the
representation of time in the conceptual system in which property
relationships are expressed.

After the description and analysis of the systems of property and in-
heritance (Chapters 4,5,6) I shall "put" property and inheritance 'back"
again into the social organization in general. In the concluding analysis
I shall try to interpret the Minangkabau system of property and inheritance
and the changes that have occurred therein as part of the overall social
and political organization (Chapter 7).

With this organization of my data I hope to come close to a descrip-
tion and analysis which pays due regard to the dialectical process of
social reality, as it has been reformulated recently by Berger and Luck-
mann (1967), and which Gluckman has cast into the formula ''that law can
only be understood through cases, and cases can only be understood through
law'" (1973b: 622). The systems described in Chapter 4 are, of course,
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nothing but the result of the social processes by which inheritance is
carried out and by which legal meaning is produced. They must be regarded
as differentiated bodies of cognitive and normative conceptions, changing
through time. Yet an understanding of the differentiating processes pre-
supposes the knowledge of the systems, which are therefore best described
first in order to make clear what is being differentiated. I do not claim
that my ordering of the data is the only adequate representation of the
dialectical process through time. The only thing I can say is that there
is probably no ''really'" adequate form, and that the way I have chosen

has been chosen conscientiously.

The kind of data employed in this study raises some problems which need
be briefly mentioned. The material upon which my interpretation of Minang-
kabau social organization and its property and inheritance systems is
based is very heterogenous. To a large extent, it is drawn from earlier
sources in the literature; for the rest it is material which my wife and
I have collected during our field research in Minangkabau. Our data partly
refer to the contemporary situation in Minangkabau, and partly to the
past as it is envisaged by our informants. This raises the question of
the proper periodization of the information. As Kahn has recently pointed
out, the Dutch literature has often presumed an 'ideal-type' matrilineal
Minangkabau society which is generally taken to be the Minangkabau social
organization, whereas it in fact only represents the system as it was
under Dutch rule, reflecting all the influences which Dutch rule had upon
it (1976: 65, 79 f.). With the general point I agree. Most data were
collected in the 19th and 20th century after the establishment of Dutch
rule and the turmoil of the Padri-war. And it has to be admitted that
"a consistent picture of pre-Padri social organization has not yet
emerged'" (Kahn 1976: 80). Yet I think that the immense wealth of avail-
able data allows a much more differentiated analysis than is admitted by
Kahn, and I cannot share his view that the picture of the traditional
matrilineal Minangkabau system was basically the product of Dutch colonial
policy. But the fact remains that there are hardly any data on pre-Padri
Minangkabau, and my description should therefore, unless I indicate
otherwise, be taken as to refer to Minangkabau since the beginning of the
19th century.

The available data will not always permit this study to live up to
its analytical frame of reference. A duly differentiated account can
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be given at least partly of the contemporary situation. Also with respect
to the development of adat in the literature and in the courts, this can
be done tolerably well. However, for the development of adat in the
nagar: and for the actual practice of property and inheritance affairs

in historical perspective we have to depend on very general and undif-
ferentiated reports.

A further comment must be made on the representativeness of the data.
As far as the description of the socio-political organization and the
systems of property and inheritance and their historical development are
concerned, the description will hold true more or less for Minangkabau
as a whole; important variations from the general pattern will be
mentioned. This information is largely derived from the literature, of
which we made an intensive study in Dutch libraries before we went to
the field. The data on court practice which we have collected in the
field, mainly refer to the State Courts (Pengadilan Negeri) in the dis-
tricts of Agam, Tanah Datar, and 50 Kota. With the friendly help of the
chairmen and the staff-members of these courts, we could check the
court registers and study court records and judgements as far as these
were available. For the period of 1968-1974 we could get a fairly
differentiated idea about the courts' case-load and the way in which
suits were handled formally. Additional data were collected through
structured interviews and casual conversation with the judges and the
other staff-members. When our knowledge of the languages (Indonesian and
Minangkabau) had become sufficiently good, we were also able to attend
court hearings and systematically followed several processes. According
to our division of labour, this part of the research was carried out by
my wife, who will report most of her findings in her thesis.

The particular data on socio-political organization, the system of
adat, and the practice in property and inheritance affairs - both for
the historical development and the contemporary situation - were collected
in the nagari Candung Kota Lawas, where we spent about 10 months of our
research. Their particular character will always be indicated.

Candung Kota Lawas (CKL) is located in the Kecamatan IV Angkat Candung
in the Kabupaten Agam. It lies adjacent to the main road that connects
Bukit Tinggi with Payakumbuh. The nagari extends from this road to the
slopes of the vulcano Merapi from where the ancestors of the Minangkabau
descended according to the legends. CKL has always been one nagari ac-
cording to adat. During the Dutch colonial rule, it had been divided
into two administrative nagar:, Candung and Kota Lawas, in the 1830's.
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In 1915, Candung and Kota Lawas were reunited. CKL is a large nagart.
It comprises some 20 settlement centres and covers an area of approximate-
ly 2.300 hectares (see map on p. V). According to the Government census
of 1971, the ponulation numbered 9.636 persons, 4.358 of whom are indi-
cated as "children'" (probably meaning:unmarried) and 5.278 as ''adults'.
3.444 persons originally from CKL live in the rantau, 2.291 of whom are
children, 496 are married persons, and 675 are individuals who work as
dealers and military and administrative officers. The sex-ratio is more
or less even: Of the children there were 2.166 boys and 2.192 girls.
Among the adults we find a preponderance of women, 2.970 as compared with
2.308 men, and this difference is matched with a corresponding preponder-
ance of men among the persons living in the rantau.

The people of CKL mainly live by agriculture. The nagari has an area
of 1.115 hectares of irrigated rice-land. The average of 0.116 ha
per capita is slightly higher than the average for the district Agam
(0.115) and definitively higher than that of the whole province (0.098).
If calculated on a per capita basis and disregarding the uneven distri-
bution of land within the nagarZ, the harvested rice is still sufficient
to support the subsistence needs of the whole population (using a similar
calculation as Kahn 1976: 76). In addition to rice, cinnamon and coffee
as well as some tobacco, vegetables, and chili peppers are grown, partly
for subsistence and partly for the market. The people have few cattle;
there were only 284 karbau (water buffaloes) and 230 cows kept in CKL.
Some people engage in petty trade with cattle, tobacco, and clothes,
some families run rice-mills and coffee-shops. Others make embroideries
for gowns or make baskets, a small home industry.

We spent ten pleasant months in CKL. Once it had been established
that we were neither development experts nor missionaries, we were quite
warmly received by the villagers. That foreigners showed interest in
their lives and the social organization of their nagar? was no surprise
to most villagers, who are well aware that their ''unique matriarchal
adat" gives them a special status among Indonesia's ethnic groups. It
was within their understanding that our research primarily was aimed to
further our own academic careers, for success in the modern educational
system is something which is highly valued in Minangkabau. This enabled
us to live there with a minimum of hypocrisy.

We collected our data in various ways. Lengthy interview-sessions with
adat experts and common villagers provided much information, but often

more valuable information was gained in the daily conversation we had
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with neighbours and acquaintances. We were regularly invited to cere-
monies, mostly weddings, and were also allowed to attend the meetings
of the Nagari Adat Council (Karapatan Adat Nagari) and of the Nagart
Council (Kerapatan Negeri) when matters of nagari policy or disputes
were discussed and decided. A part of the nagari? area, comprising
approximately 35 hectares, was mapped to get a clear impression of the
distribution and holding of the matrilineages' rice-land (see map on
p. 145), and genealogies were made of the kinship networks of the per-
sons whose property affairs we got to know best.

The problems which we encountered during our research varied greatly.
It was quite easy to obtain data on the ideal adat system, no villager
finding it difficult to give elaborate lectures on adat topics. But it
was often difficult to collect information on concrete social and pro-
perty relations and matters of nagari politics. The response to our
curiosity differed greatly here; men, in particular, could become very-
evasive when such matters were discussed, women usually were much more
straight forward. The information we received was often selective, and
sometimes we were ''fed" particular information. We were content when we
could detect such cases on the basis of our prior knowledge. As we
moved into the nagari from which the relatively greatest number of dis-
putes had reached the State Court, and as we had been able to study the
relevant court records before we had moved, we often knew at least one
version of the events to which new information could be related. But in
general, we learnt to live and do research knowing well that we could
not always cross-check the information we were given, not to speak of
ascertaining its '"truth'". In the presentation of the materials, par-
ticularly in the stories about property and inheritance affairs told in
Chapter 5, I identify the source and kind of information upon which my

reconstructions are based.



CHAPTER ONE

BASIC ASSUMPTIONS AND HYPOTHESES

The method employed I would gladly explain

While I have it so clear in my head,

If I had but the time and you had but the brain,
But much yet remains to be said.

L. Carrol, The Hunting of the Snark

A systematic approach to the study of property and inheritance and the
law which involves them requires that assumptions and methods be expli-
cated. This I shall do in the first Chapter. I shall outline my approach
to the categorization of social phenomena for anthropological inquiry

and explicate my assumptions about the nature of human social organiza-
tion.! With this done, I shall be able to indicate what I understand

to be 'law'", "property', and "inheritance'.

A. THE ANALYTICAL FRAME OF REFERENCE: SOCIAL FUNCTIONS

The ultimate aim of anthropology is the scientific understanding of
human social and cultural behaviour and a systematic understanding of
the distribution in time and space of its manifestations (in the words
of Goldschmidt 1966: 2). The theories and methods developed by post-
evolutionary social anthropology have mainly centered upon the analysis
of the internal structures of single societies, analyzing the functional
interconnections between their constituent elements. As these elements,
generally called institutions, vary from society to society, the result
of the study of one society cannot be extrapolated to others. But a
scientific understanding of human social and cultural behaviour can only,
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if at all, be achieved through intercultural comparison. This raises the

question of what should be compared. The dominant approach has been the

comparison of institutions. As institutions differ from society to so-

ciety, efforts were made to define them in a way as to make the defini-
tions cross-culturally applicable. This raises two questions which have
not always been kept apart:

1. How far can such resulting conceptual systems, with their inherent
problems of ethnocentrism, be appropriate for the comparative study
of human societies?

2. Can one in the first place reasonably derive one's conceptual frame

of reference from institutions per se?

The discussion of these questions has occupied anthropologists'
attention to a degree that it has been more or less equated with anthro-
pological theory in general. One of the most notorious discussions to
plague legal anthropology has focussed on the quest for a cross-cultural-
ly applicable definition of the concept of law; and in this discussion
the question of whether concepts taken from western legal languages can
be successfully employed in the description and analysis of non-western
legal systems has, naturally,been prominent. This discussion found its
culmination in the so-called Bohannan-Gluckman controversy (see Nader
1965, 1969, Bohannan 1969, Gluckman 1969, 1973 a). Some stressed that
the social reality of the societies studied would be distorted if the
terms of western legal systems were used, a point already made by the
Dutch adat law scholar Van Vollenhoven in 1909 (1909: 42 ff.). The dis-
cussion found its preliminary end in a compromise on a ''comparative ana-
lytical system', a conceptual system to which legal phenomena and theo-
ries of various societies could be related (Nader 1969: 4). Unfortunate-
ly, however, just what this comparative analytical system should look
like has yet to be determined.2

But the basic problem is not so much the question of concepts and the
appropriate analytical language, but what the concepts should mean. As
Moore has pointed out recently, what the participants in the controversy
mentioned above were really concerned with was the question: What do we
study in order to find out what? (1969: 338, 340, 343). On this level,
most anthropologists have taken institutions as their point of departure;
the institutions were then (re-)defined in order to make their cross-
cultural study possible. These attempts have provoked endless terminolo-
gical disputes and resulted in the resignation that all attempts at



BASIC ASSUMPTIONS 15

cross-cultural definitions are vain, and in vain.3 Both consequences

are closely interrelated: The resignation is due to the insight that law,
marriage, or ownership, conceived of as a social phenomenon (institution),
cannot be satisfactorily defined for cross-cultural comparison; or, con-
versely, it is due to the failure to realize that, as Pospisil has put
it:

"... law (insert: marriage, ownership, money etc., v.B.B.) as a theore-
tical and analytical device is a concept which embraces a category of
phenomena selected according to the criteria the concept specifies. Al-
though it is composed of a set of individual phenomena, the category

itself is not a phenomenon - it does not exist in the outer world" (1971:
39).

The terminological disputes are due to the fact that, although all
writers agree that the value of a concept depends on its analytical and
heuristic value, there is no consensus concerning what is of heuristic
interest. And as concepts are usually applied to institutions, and as
institutions differ from society to society, terminological and
definitional disputes are almost unavoidable.

One of the more constructive results of these disputes has been the
recognition that the terms denoting western institutions, such as law,
marriage, ownership etc., are not a monolithic bloc but rather a 'bundle
of rights". The bundle-of-rights metaphor, which goes back to Maine's
analysis of ownership (1883),4 has been introduced into the discussion
of marriage by Leach (1961 a: 105, cf. Goodenough 1970). Yet when Leach
enumerated ten distinct classes of rights with which the "'institutions
commonly classed as marriage' are concerned (1961 a: 107), he transcend-
ed the border drawn by the usual definitions of marriage, stating ''that
in no single society can marriage serve to establish all these types of
rights simultaneously; nor is there any one of these rights which is in-
variably established by marriage in every known society' (1961 a: 108).
In his later essay Rethinking Anthropology, Leach argued that the anthro-
pologists' concern should not be 'comparison'', understood as the compa-
rison of institutions, but ''generalization'. The approach necessary for
generalization was explicated in an analogy with topology: the analogy
directs thinking to the organizational ideas that are present in any
society as constituting a mathematical pattern (1961 a: 2). Leach illus-
trated this idea with a reference to the topology of an elastic surface:

"If I have a piece of rubber sheet and draw a series of lines on it to
symbolize the functional interconnections of some set of social phenomena
and I then start stretching the rubber about, I can change the manifest
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shape of my geometrical figure out of all recognition and yet clearly
there is a sense in which it is the same figure all the time. The con-
stancy of pattern is not manifest as an objective empirical fact but it
is there as a mathematical generalization' (1961 a: 7).

By analogy, society should be considered not as an assemblage of
things (institutions) but an assemblage of variables and their relation-
ships. The same relationships can become manifest in different institu-
tions in different societies. As Leach put it:

"(We should) cease to be interested in particular relationships (those
embodied in institutions, v.B.B.) and concern ourselves with the regular-
ities of pattern among neighbouring relationships. In the simplest
possible case if there be a relationship p which is intimately connected
with a relationship q then in a topological study we shall not concern
ourselves with the particular character of p and q but with their mutual
characteristics, i.e. with the algebraic ratio p/q. (Generalization
demands) that a small cluster of interconnected facts must be treated as
an isolate expressing a particular principle of social mechanism which

is embodied in the ratio p/q" (1961 a: 7 £., 11 f.).

While this is, in my view, a fruitful way of approaching the elements
of social organization, it does not yet tell us by reference to what the
relationships are to be selected. In other words: On the basis of
what assumptions are the 'interconnected facts that express a particu-
lar principle of social mechanism'' conceived of as a ''cluster' or an
""isolate''?

A general framework intowhich Leach's ideas can be and indeed have
been built, has been provided in Goldschmidt's essay Comparative Func-
tionalism (1966). Goldschmidt, following Aberle et al. (1950: 100 ff.),
calls for the comparison of what he calls '"'social functions', ''that is
the actions requisite or desirable for the self-maintenance of the social
system'', which are defined by reference to problems with which every
human society is faced (1966: 33, 31). These universal functions are de-
rived from a model of society which is based upon general assumptions
about the nature of man and human society. The model of society operates
within a field which is constituted of three basic parts: The psycho-
biological character of man, the ecosystem, and the temporal dimension
(1966: 33). By his cultural mode of life man is enabled to develop and
to pass on complex forms of behaviour and to collaborate for mutual
assistance and protection in large organized entities (1966: 57). These
characteristics enable us to call elements of social organization '"in-
strumentalities' and the instrumental role leads to the notion of func-
tional requisites (1966: 57). Goldschmidt indicates two general and
rather broadly defined classes of functions:
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1. Those relating to human needs like obtaining food, providing shelter
etc.
2. The provision of the institutional machinery to maintain the social

system as a system (1966: 58).

The distinction between these two classes of functions is difficult
if not impossible to draw; this- is, however, not crucial to our problem.
Primarily, the study of social organization demands the decomposition
of the second class of social functions into specific ones, which obtain
their specificity by reference to a particular problem with which each
human society is confronted. The unit of study is thus no longer defined
with reference to institutions but rather with reference to social func-
tions which may be fulfilled by different institutions in different so-
cieties. This field of study closely corresponds to what Fortes calls
"domains' of social organization (1970 a: 95 ff.), which are conceived
of as socio-spatial sectors of social organization (1970 a: 97). Each
such sector, as Fortes puts it, '"comprises a range of social relations,
customs, norms, statuses, and other analytically discriminable elements
linked up in nexuses and unified by the stamp of distinctive functional
features that are common to all' (1970 a: 97).

However, these sectors, as I visualize them for the purpose of my
study, are abstract frames of reference. They receive their distinctive
functional feature by reference to a universal human problem, not through
reference to the empirical reality of the elements filling them. The
sectors are analytically discrete; the empirical elements, however, are
not. The sectors can be thought of as exclusive and complementary, but
what is within a sector need not be exclusive - is not "either red or
blue', as Fortes puts it (1970 a: 97). The functional requisites filling
one sector may well fill another as well. For the purposes of my study,
domains have the methodological role of providing analytic frames of
reference for cross-cultural generalization, not the role of isolating
empirical phenomena. In a later section of this chapter, I shall try to
delineate the social functions of property and inheritance on this basis.

It must, of course, be admitted that in naming social functions or
domains of social organization, one cannot escape completely from ethno-
centric bias. Such bias is probably in.evitable.5 The advantage of the
approach, however, is clear: The concepts denoting institutions are de-
reified, and the Leachian resignation, expressed in his 1955-paper on
the definition of marriage (1961 a: 105), is turned into a positive model.
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B. SOCIAL ORGANIZATION: THE RESTRICTION OF SOCIETY'S MEMBERS' AUTONOMY

Social and legal anthropologists are mainly concerned with the second
class of functions mentioned above: The provision of the institutional
machinery to maintain the social system as a system. The way in which
society's members solve the organizational problems of maintenance
through their thoughts and actions is the empirical social organization.
As Goldschmidt put it, social organization "must be seen as the means
by which the ego-centered psychobiological needs of the individual are
both given satisfaction and held in check ..., for these ego-oriented
needs can only be attained in a social interaction system' (1966: 59).
Social organization involves the essential conflict between self-interest
and community-interest (1966: 132). Thus conceived, social organization
is, of course,a relative conception. It mediates bétween the self-
interest of society's members and the interests of the community,

but the way in which it does so differs significantly from society to
society. Some criteria by means of which we can differentiate the va-
rious forms of social organization will be discussed below. In each so-
ciety, however, whatever its organizational structure, social organiza-
tion always indicates the relative degree to which the autonomy of so-
ciety's members is recognized and restricted. The extremes, com-

plete individual autonomy or complete restriction of individual autonomy,
cannot exist in human society. The degree of recognition/restriction of
autonomy, of course, varies considerably in the various fields of social
life.

The relation of the individual to the social entity of which he is a
member is also relative in another meaning: When we speak of a social
system or a society, we generally think of an entity which itself is
autonomous in relation to more inclusive groups, and within which the
individual members' autonomy is restricted and recognized. But in fact,
each social formation which we call society is not just structured as
a composite of individuals but has less inclusive social formations,
which mostly have group-character. In relation to its individual members,
these groups in many aspects represent the entity in which the members '
autonomy is restricted and recognized, whereas in relation to the other
groups and the more inclusive entity, the group itself is the entity
whose autonomy is recognized and restricted. Borrowing Moore's words,
we can better speak of ''semi-autonomous'' groups (1973: 722).6
The conceptualization of the social formations in which the members'
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autonomy is recognized/restricted in terms of groups is, of course, only
one if the most frequent and important paradigm of human social organi-
zational forms. There are other formations with less well defined bound-
aries and with less continuity, which in anthropological terminology go
under the names of quasi-groups, action-sets or networks,7 and which
also mediate between the individual and the more inclusive social entity.
It is therefore more appropriate to speak of ''semi-autonomous social
fields" (Moore 1973: 722). Thus when we speak of societies or groups we
should always keep in mind that a) in each society the restriction and
recognition of individual autonomy is mediated through semi-autonomous
groups or quasi-groups, and that b) the entities of which we speak of

as societies in most cases are semi-autonomous groups themselves, what-
ever their claim to independence or sovereignty may be. In the contempo-
rary historical period with its extended supra-national forms of
organizations and networks, all societies in some respect are semi-

autonomous in relation to world society.

The main instruments by which a society's members solve their organi-
zational problems are institutions. They come into existence when people
feel recurrently faced with the same or similar problems; then their
mental and physical activity tend to become habitualized. The standard
social process by which the problem is to be solved, its consequences,
the values connected with it, and the status of the participants become
set in conceptions which state what things are and why they are what
they are (cognitive conceptions) and which state how things should, may,
or must be or have been (normative conceptions). Institutions lay down
generalized channels of problem-solution in terms of cognitive and norma-
tive conceptions. With Berger and Luckmann we can speak of "reciprocal
typifications of habitualized action by types of actors' (1967: 72).

To a great extent, human activity can be made meaningful by its re-
lation to the institutional conceptions. The relation can be either nega-
tive or positive. It is positive if the relevant human activity is con-
ceived of as "falling within" or 'being in accordance with' the insti-
tutional conceptions. It is negative, if it is conceived of as "deviat-
ing from', being '"not in accordance with'" or '"in violation of" the in-
stitutional conceptions.

Non-habitualized behaviour to a great extent is made meaningful
through typification,-too. The typified but statistically untypical be-
haviour usually is not related to institutional conceptions but is,
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cognitively, contrasted to the totality of human behaviour and, norma-
tively, to the underlying values pertaining to human behaviour in general.
Thus "killing" in most societies is a typification of behaviour which is
not usually habitualized and institutionalized. This typified, but
atypical behaviour is contrasted with and related to the notion of 'not
killing'". Typified atypical behaviour constitutes a problem in each
society, and all societies have developed institutions to deal with it.
But it is not human activity only, which is made meaningful in terms
of cognitive and normative conceptions. The human mind tends to bestow
meaning upon any kind of occurrence; or rather, on anything that it
perceives as a set of facts or ''situation-image' (F.v.Benda-Beckmann
1976: 362). In most instances, such situation-images will be constituted
by human behaviour, but they may also be formed by occurrences in human
life, like birth or death, which are not generally subsumed under the
concepts 'behaviour" or "activity'. Situation-images may further be con-
stituted by the presumed activity of non-human or supra-human beings
like gods, demons, witches, animals, or nature. In most societies, there
is a definite tendency to attribute these occurrences, too, to the be-
haviour of humans by means of conceptions of causation and the allo-
cation of responsibility, which may differ significantly from
society to society (for a recent collection of pertinent examples see
Gluckman (ed.) 1972).

All cognitive and normative conceptions by which human experience is
explained and ordered are products of the human mind. Once made public
(or "externalized" in the terms of Berger and Luckmann 1967: 78) they
attain a reality of their own in that they confront their original pro-
ducers and other addressees as a ''facticity' external to and other than
themselves (Berger and Luckmann 1967: 78 f., Berger 1973: 14, who call
this "objectivation'). Once objectified in this way, they act back upon
society's members. Each individual is born and socialized in a society
with an already existing body of cognitive and normative conceptions,
part of which are "transformed into structures of subjective conscious-
ness through the process of internalization' (Berger 1973: 14). Through
making their own coﬁceptions public and thereby objectifying them, so-
ciety's members develop a system of cognitive and normative conceptions
through time in a dialectical process of externalization, objectifica-
tion and internalization, reproducing it or changing it through their

own innovative ideas and actions.
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The conceptions referring to habitualized courses of activity channel
behaviour into one direction; those referring to non-habitualized typi-
fied activities keep human behaviour from going in that direction. In
the most general manner it can be said that such conceptions imply
control. The controlling character is inherent in the conceptions as
such, prior to or independent from any mechanisms of sanction specifi-
cally set up to support them (Berger and Luckmann 1967: 72, Fried 1967:
9, 13). These mechanisms, the sum of which is generally called a system
of social control,exist in most societies; their controlling efficacy,
however, is of a secondary or supplementary kind (Berger and Luckmann
1967: 72). This is well supported by the ethnographic accounts of so-
cieties in which these institutions are developed only to a minimal
degree and which yet have a definite and well functioning social organi-
zation (compare Fortes and Evans-Pritchard (eds.) 1940, Middleton and
Tait (eds.) 1958). These mechanisms themselves constitute a field of
"reciprocal typifications of habitualized action by types of actors',

a social function which is the society's institutional answer to the
universal problem of conflict and dispute.

This is not to imply, of course, that human thought and action are
actually - exclusively or even predominantly - restricted by those pre-
defined conceptions which face the individual member as an ''external
facticity'" in the social reality into which he is born and in which he
lives. The individual's autonomy is restricted by his psychobiological
character, by what he has internalized, and in the daily interaction
with his co-members; in particular, through specific social processes
in which he is threatened with or directly affected by physical, econo-
mic, or psychological sanctions. Yet what he internalizes is largely
prestructured by the kind of conceptions which exist in his society.

In a given situation, the individual will be influenced by aqll con-
ceptions which he has transformed into structures of subjective thought
and not only by those which refer directly to the concrete situation and
the action-alternatives indicated by the conceptions for this concrete
situation. Besides, the individual may be faced with situations for
which no conceptions have yet been objectified and where he must con-
struct new conceptions or derive them from the already existing ones.
And even when conceptions are provided by the preexisting system, that
does not preclude the individual from creating his own innovations. The
body of conceptions.existing in a society may further be illogical or
contradictory, in which case the individual is forced to make choices
between them.
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To summarize: Social organization and the conceptions through which it
is expressed always restrict society's members' autonomy to behave and to
construct cognitive and normative conceptions by themselves. But it is
always relative. To differentiate the morphology of the various forms
of the restriction/recognition of society's members' autonomy, four cri-
teria seem useful, which I call here 1) the degree of institutionali-
zation, 2) the referent of institutionalization, 3) the complexity of
institutionalization, and 4) the mandatoriness of institutional concept-
ions. I shall briefly outline what I mean by these criteria.

1. The Degree of Institutionalization

The degree of institutionalization indicates the degree to which the
cognitive and normative conceptions are predefined in a society. Seen
from the point of view of society's members, it indicates the de-
gree to which they are free - in terms of the predefined conceptions -

to establish their own or new conceptions.

2. The Referent of Institutionalization

Institutional conceptions lay down predefined patterns for problem solu-
tion in a very general manner. Two different kinds of conceptions can
be distinguished: Those which refer to the processual form of the activity-
sequence which is society's answer to the social problem and those,
which refer to the substantive content through which the problem-solution
is to be explained and justified. The former I shall call procedural
conceptions,8 the latter substantive conceptions. Even if a clear cut
analytical distinction cannot always be maintained, the distinction

is of great importance in social reality, where it usually zs drawn and
where the different conceptions affect the autonomy of society's members
in a very different manner (Geiger 1964: 233 ff.). Society's members

may be strictly bound by procedural conceptions but relatively free to
construct their own substantive conceptions in the prescribed process -
a situation known from many traditional societies, where the substantive
conceptions have a vague and undifferentiated character such as ''truth',
"justice', 'reason', or '"'the unity of the society”.g In other societies,
like in most contemporary western societies, the body of substantive
conceptions is highly systematized. Here the autonomy of society's
members is restricted to a larger extent by the substantive conceptions,

whereas the procedural ones have lost in importance.
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3. The Complexity of Institutionalization

Complexity means the degree to which the requisites for one social
function consists of a diversity of institutions. In most societies,

the social reality is not so simple that there would be just one insti-
tutionalized solution for one social problem. Generally, we find a much
more complex arrangement of institutional requisites. These arrangements
may be of different kinds:

a. The institutional requisites may be arranged diachronically in the
way that for the solution of one social problem several successive insti-
tutionalized forms of activity must be followed, each of which only ful-
fills a part of the problem-solution. This kind of arrangement is often
used with respect to the social function of "marriage', e.g. with res-
pect to the ten classes of rights enumerated by Leach (1961 a: 107,
Goldschmidt 1966: 93 f.).

b. The arrangement may also be synchronic in that alternative insti-
tutions are provided which all fulfill the social function and between
which the society's members may be allowed to choose. This arrangement is
also known in marriage, where e.g. the individuals can choose between
the traditional forms of marriage, marriage by elopement, or marriage
in court, as is found in many African societies. It is also common in
inheritance, which can be effected through unilateral dispositions, con-
tractual agreements, or intestate inheritance in many societies.

This complexity may obtain within one body of conceptions which is
conceived of as a distinct system; but there may also be several of such
systems each of which provide cognitive and normative conceptions and
institutions for what may or should be done by society's members.

These forms of complexity are usually called 'horizontal pluralism,"
(Nader and Yngvesson 1973: 904) which one can further differentiate in
system-internal pluralism and pluralism of systems (cf. Smith 1969, F.
v.Benda-Beckmann 1970, v.d. Berghe 1973, Hooker 1975).

The empirical manifestations of pluralism are manifold. Pluralism
may pertain to the whole field of social activity, to particular social
functions only, or even to just some aspects of social functions such as
the standards of validity or permissible behaviour. It may be restricted
to procedural conceptions, where different procedures may all carry the
same consequences in terms of substantive conceptions. Finally, there
may be different degrees of complexity for cognitive and normative con-
ceptions (see Berger and Luckmann 1967: 127).
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4. The Mandatoriness of Institutional Conceptions

Conceptions, normative conceptions in particular, can further be differ-

entiated according to the degree to which they are mandatory for so-

ciety's members. Moore, criticizing the "apparent mandatoriness'

with which legal rules are often indiscriminately characterized by legal

anthropologists, has argued that one should distinguish at least two

kinds of rules. She proposes that the distinction between preferential -
and prescriptive rules elaborated by Needham (1962) with respect to
marriage, should be extended to other rules (1969: 399 f., on the dis-

tinction cf. Lounsbury 1962). This point has important theoretical im-

plications for the anthropology of law, as the common ''rule - deviation

- sanction' -cliché, through which law is characterized by most legal

anthropologists, cannot be successfully appended to rules which are not

either prescriptive or proscriptive. However, I think that at least four
different kinds of conceptions can be distinguished:

1. Prescriptive Conceptions: Conceptions are prescriptive, if asituation
image must be evaluated in its terms, and/or if the consequences
attached to the evaluation of a situation image must follow from it.

2. Facultative Conceptions: Conceptions are facultative, if in a given
situation, there is more than one set of predefined conceptions and
where the choice of one among them is prescriptive.

3. Optional Conceptions: Conceptions are optional or dispositive, if in
a given situation society's members are free to choose an existing set,
or between several existing sets, of predefined conceptions or to
substitute them by their own conceptions.

4. Options: Options are what I call those predefined conceptions which
put an individual into the position in which he may exercise his
autonomy in a way which restricts the autonomy of others. Whereas the
exercise of the option is free, the consequences attached to the exer-
cise of the option are prescriptive.
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C. LAW
I. THE TERMINOLOGICAL PROBLEM

Law is a particular way of restricting society's members' autonomy. Most
writers agree that law is a form of social control, that it is essential-
ly normative in character, and that it denotes what I call objectified
conceptions.10 Beyond these premises, disagreement starts. The defini-
tional battles on the field of law are notorious and their results have
been depressing. Despite the serious efforts of eminent social anthropo-
logists (not to speak of lawyers and legal sociologists) none of the
definitions offered has found general acceptance in social science. This
failure can be traced to two main reasons. 1) The semantic implications
of the word law are so manifold and the social phenomena subsumed under
it so complex, that it seems impossible to comprise them all in one
definition. This insight led several leading theoreticians like Frank
and Llewellyn to abstain from further attempts to define law. ! 2) Most
definitions offered so far have recourse to normative criteria, legitima-
cy in particular. As these criteria differ from society to society, the
definitions given proved to be inadequate for a concept aiming at com-
prising the same social phenomena in different societies.

That these definitions may be barring a road which anthropologists
need not travel has been convincingly put by Pospisil. They ''stem from
the false assumption that concepts are objective as are phenomena' (1971:
39). To quote Pospisil:

"Law as a theoretical and analytical device is a concept which embraces
a category of phenomena (ethnographic facts) selected according to the
criteria the concept specifies. Although it is composed of a set of in-
dividual phenomena, the category itself is not a phenomenon - it does not
exist in the outer world. The term 'law' consequently is applied to a
construct of the human mind for the sake of convenience. The justifica-
tion of a concept does not reside in its existence outside the human
mind, but in its value as an analytical, heuristic device" (1971: 19).

Unfortunately, the heuristic value of the concept law has mostly been
confused with methodology. Since Hoebel (1954) a great deal of the theo-
retical discussion about law has been framed in terms of methodology and
led to the conception of the 'methodological triad": the study of abstract
rules (the so-called ideological method), the study of behavioural rules
(the so-called descriptive approach), and the study of trouble cases
(the so-called casuistic approach) (see Hoebel 1954: 29 ff., Pospisil
1971: 18 ff.). This framework presupposes that "law'" will be found once
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the best method to find it has been devised, an assumption which is as
naive as it is wrong. Methodology, in principle, presupposes a predefined
object; the object is not to be defined through methodology.12

As I see it, the anthropologist deliberating about which meaning to
give to the concept of law is faced with three main alternatives, all of
which have been followed by previous writers, although they have usually
been stated in different terms:

1. He can relegate law to a domain of social organization. This approach
is still dominant in contemporary legal anthropology and it is closely
connected with the casuistic approach. It becomes evident in "the trend
to focus on process rather than on the organization and structure of
institutions' (Nader and Yngvesson 1973: 884); social process for most
writers being synonymous with the processes of dispute settlement and
conflict resolution. The approach is best illustrated by the followers
of the case-methods, no matter whether they focus on the social process
of conflict resolution as extended case (like Gulliver 1963, 1969, 1973)
or whether they focus on the exercise of legal authority (like Pospisil
1958, 1971) or the sanctioning of rules (like Hoebel 1954).

2. The second alternative is to reserve law to those forms of normative
conceptions which are particular to a specific form of political organi-
zation. In these, generally evolutionistic approaches law is defined as
"an emergent system of social control that develops in.response to the
need to regulate behaviour attendant upon the expansion of the community
and the decline in effectiveness of kinship" (Fried 1967: 149). The pro-
posed development from egalitarian societies to the state (Fried 1967),
or from kinship-based communities to the class-structured polity (Diamond
1973) is here reflected in the development from '"custom' to 'law'". This
approach, going back to Maine and Durkheim, is best exemplified in con-
temporary anthropology by Fried (1967) and Diamond (1971, 1973).

3. The third alternative is to treat law as an "aspect'" or a 'dimension"
of social organization which is inherent in all social institutions;
which pertains to all domains of social life and which is analytically
divorced from the social processes which produce, apply, or enforce it.
This approach goes back to the writings of Vinogradoff (1914} and
Malinowski (1926) and has slowly been gaining more adherents like Gluck-
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man (1973 a), Barkun (1968), Moore (1970), and Nader and Yngvesson
(1973).13

In my view, this last approach offers the relatively greatest analy-
tical and heuristic value for the anthropological study of law, and I
shall adopt it in my study. I shall speak of law as an aspect or a
dimension of social organization, which pervades all domains of social
life. What I have said so far about social organization and the insti-
tutions with which it works holds true for law as well. Law is a dimension
of the cognitive and normative conceptions through which society's
members' autonomy to behave and to construct their own cognitive and
normative conceptions is restricted and recognized. However, such a
general circumscription of law is, of course, still insufficiently clear
for a distinction between law and other kinds of social control or con-
ceptions. The concept must be specified through additional criteria, and
I shall try to specify these criteria in the following section. Such
specification in my view must concentrate on the character of the cogni-
tive and normative conceptions. The evolutionary-typological approach
and the domain-casuistic approach have failed to elaborate these speci-
fic characteristics and have stressed the importance of other criteria
instead, such as the morphology of the political organization, of the
administrative and governmental domain in particular, and on the social
processes of sanctioning, which has led to the '"rule-deviation-sanction'
cliché with which legal anthropologists are usually operating. Although
these criteria undoubtedly are important for a proper understanding of
the working of law in society, the insistence upon their inclusion into
the definition of law has led to the many inconsistencies which surround
these definitions and which minimize their analytical value.

In the next section I shall elaborate what I shall understand to be
"law" in this study. I should like to make it clear in the beginning,
that my primary concern is with the specific characteristics of concept-
ions and not with the definition of the concept of law. I call these
cognitive and normative conceptions law, for I think that they most
appropriately characterize those social phenomena which are usually
labelled law. But if the reader should be offended by my usage I would
rather drop the term law and keep to the conceptions indicated as a
distinct and analytically useful category. In this study, I cannot, of
Course, review the immense literature on the topic of law; all I can do
is to indicate en passant where my conception is derived from the ideas
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of others, where it is fundamentally different, and why I think that
the conception used in this study has a greater analytical value.

II. THE CONCEPT OF LAW USED IN THIS STUDY

1. The Specification of the Concept

Law consists in the objectified cognitive and normative conceptions by
means of which a society recognizes and restricts its members' autonomy
to act and to construct their own cognitive and normative conceptions.
With law, situation-images, i.e. facts as construed by the participants
(see F.v. Benda-Beckmann 1976:362), are evaluated for relevance. Rele-
vance means that definite consequences, in terms of cognitive and norma-
tive conceptions, are attached to and rationalized by reference to this
evaluation. Empirically, law is manifest in two basic forms: It is
expressed in a general way (general law), referring to a typified situ-
ation-image and its consequences in general, and it is expressed in
concrete situations where a concrete situation-image is evaluated for
its consequences (concrete law). If manifest as general law, the legal
conceptions usually are combined in the form of a conditional program
of the "if - then' character; if manifest as concrete law, the legal
conceptions are usually combined as a rationalization program of the
"as - therefore' character. Let me briefly explain this condensed

circumscription of law in more detail:

To begin with, it is important to note that law comprises both cog-
nitive and normative conceptions. In other words, law is not only con-
cerned with the consequences following from certain situation-images,
but it also contains conceptions determining the facts from which the
consequences follow. Normative conceptualizations always imply certain
cognitive presuppositions (Berger and Luckmann 1967: 127), and legal
conceptions to a great extent determine the way in which situation-images
are constituted (see also Barkun 1968, Cancian 1975, Gluckman 1973 a,
Moore 1969, Von Wright 1974).14 Law may define what a "son", a "thing",
or a "father" is in relation to specific consequences. The study of
cognitive conceptions is of great relevance for the study of law. A com-
parison of the normative rules about killing, for instance, makes little
sense unless one knows what constitutes the situation-image of 'killing"
in the respective societies (cf. F.v. Benda-Beckmann 1976: 362 f.). The
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whole body of causal hypotheses and the conceptions relating to evidence
are usually constructed as cognitive conceptions.

I do not want to insinuate that legal anthropologists have not con-
sidered this part of law in their descriptions and analyses of ethno-
graphic data; on the contrary, there are some excellent accounts. But
it is usually not taken into account when anthropologists construct their
legal theories. The anthropological and sociological theories on law
which hinge on the 'rule-deviation-sanction" principle are clearly inad-
equate to include the cognitive aspect of law within their frameworks
(cf. Von Wright 1974: 137).

In law, situation-images are evaluated for relevance. A set of facts
as construed by the participants is judged for its consequences, i.e.
whether or not, and what kind of, consequences are to be attached to it.
If definite cognitive and/or normative consequences restricting society's
members' autonomy are tied to the evaluation, the evaluation may be said
to be legally consequential; it is non-consequential if no such conse-
quences are attached. Relevance thus covers both forms of evaluation,
consequential and non-consequential. To which extent the participants
can employ already existent objectified legal consequences in the process
of evaluating a situation-image for relevance is, of course, a matter
not of theory but of empirical investigation. It depends on what I call
the degree of institutionalization (see p. 22).

The evaluation of situation-images for legal relevance operates with
three main standards: the standards of permissibility and validity, and
an indifferent standard. In the first case, situation-images, usually
constituted by human behaviour, are evaluated in terms of the permissi-
bility of such behaviour, and the pertinent consequences (generally
called sanctions) are attached to the evaluation or not, depending upon
its consequential or non-consequential result. In cases of evaluation
in terms of validity, the situation-images are usually formed by cogni-
tive and normative conceptions constructed by society's members, such
as a contract or some other ''legal', i.e. legally relevant action or
transaction. Evaluation in terms of validity means that the situation-
image is judged for its validity and for its eventual further conse-
quences as may be attached to it as an exercise of autonomous conduct.
Both standards can, of course, operate together in the evaluation of
one situation-image. Contractual agreements, for instance, in most
societies are subject to an evaluation both in terms of permissibility
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and validity. What is generally permissible need not be valid specifically
and vice versa.

Validity and permissibility are the dominant standards used in the
evaluation for relevance. But there is another standard of evaluation
which cannot be subsumed under validity or permissibility, as it has no
bearing upon the values and purposes underlying those standards. It can
best be described as an evaluation in terms of relevance per se. A good
example is the evaluation of death for consequences with respect to the
property held by the deceased. Important consequences (inheritance) are
attached to this occurrence, but by itself death cannot be judged in
terms of validity or permissibility.

The dominant legal theories with their bias for the evaluation of
human behaviour in terms of permissibility usually content themselves
with subsuming the process of evaluation and the attachment of legal
consequences in terms of ''sanction'. This is often superficial as the
distinction between validity and permissibility should always explicitly
be made, but the concept of sanction can well cover both forms of evaluat-
ion and consequences (as in Vinogradoff 1914, 1959: 43 f.). But this
"rule-deviation-sanction'" cliché is wholly inadequate if cases of "'simple'
relevance are considered. Death has important legal consequences for
property relationships which cannot be denied by any theorist. But how
could death, in this respect, be considered a sanction-bearing act?

It is important that a clear distinction be made between conceptions
which determine legal relevance and those expressing the consequences of
such conceived relevance. This is well attested by the example of death
and its consequences. The distinction is particularly important because
different degrees of mandatoriness (see above p. 24) may operate in these
two spheres of legal conceptions. Whereas behaviour constituting the
situation-image may be evaluated in terms of prescriptive conceptions,
the consequences attached to it may be facultative or optional. Con-
versely, the behaviour constituting the situation-image may be optional,
whereas the consequences attached to it may be prescriptive. A striking
example in ethnographic records of the confusion which arises if these
two spheres are not kept apart is the discussion of prescriptive cross-
cousin marriages. The notion of prescriptive cross-cousin marriage was
quite unproblematic in those societies in which it was stated that one
had to marry a cross-cousin, and also in those cases in which one had to
marry into a category of relatives one sub-specification of which in-
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cluded one's actual cross-cousin. The evaluation of marriage would be
done in terms of prescriptive conceptions and any violation of the pre-
scription would have its consequences.]5 However, the difficulties arose
when anthropologists discovered systems in which every man was married
to a categorically defined person, but where this could be the result of
two possible marriages. Either the spouse belonged to the category al-
ready before marriage or he/she only became a member of that category
through the act of marriage. Although the spouses in the latter type of
marriage have hitherto been unrelated, their and their group members'
kinship statuses are adapted to the category, and new inter-group mar-—
riage relationships are established. This type of marriage was also
named prescriptive cross-cousin marriage. Quite understandably it has
been argued that the use of the concept '"prescriptive marriage' was
highly misleading, as the category of persons whom ego should marry was
not prescribed (L"offler 1964: 218 ff.). It was therefore proposed to
label such marriages ''taxonomic' in order to indicate the consequences
such marriages had for future marriage relationships (Loffler 1964: 225).
Though this characterization is useful, it does not fully reveal the
distinction we are concerned with here, for the consequences of such

. - s 6
marriage, the ''taxonomic' effects, are prescrlptlve.1

2. The Manifestations of Law

Law becomes empirically manifest in two forms: As conceptions that
evaluate a concrete situation-image for its concrete consequences and

as conceptions which generally evaluate typified situation-images for
their consequences. The general law is the predefined institutionalized
law, the concrete law is the law for ''cases'. With this statement I more
or less follow Gluckman's conceptualization of law (1973 a: 227, 325),
although my concrete law covers much more than ''legal rulings in pro-

cesses in which cases are tried" (Gluckman 1973 a: 227).17

General law exists in all societies, but the degree to which it does
and the forms it takes vary greatly. General law is institutionalized,
predefined law; the degree to which such law exists in a given society
must be ascertained with the help of the criteria by means of which the
society's institutional arrangements can be differentiated (see above
p. 22 ff.).
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In most contemporary western societies, there exist one or more
bodies of conceptions, to a large extent laid down in written form,
which contain very detailed and systematized procedural and substantive
conceptions which pertain to nearly all fields of social activity. In
other societies, and in particular in those studied by anthropologists,
the body of general legal conceptions usually is less systematized and
less articulated in formulative rules (cf. Llewellyn and Hoebel (1941)
on the near non-existence of detailed general substantive conceptions among
the Cheyenne Indians). But there is hardly any traditional, tribal, or
primitive society which does not have at least a body of general procedural
conceptions relating to institutions such as marriage, property, the inter-
nal organization of the society, and the allocation of socio-political
authority. In comparison with contemporary western legal systems, the
main difference lies in the degree of the specificity of general concep-
tions. In all societies, legal conceptions must be specified so as to be
applicable to concrete cases in the processes of law. But whereas in
western legal systems this task is largely facilitated through a previous
specification of the general conceptions, in non-western legal systems
general conceptions usually consist more of very vague and unspecific
conceptions, which makes the task of specifying them in order to fit a
concrete situation-image more difficult. Conversely, the decision-makers
in non-western societies usually have a much larger degree of autonomy
vis-a-vis the general conceptions than have judges in western legal
systems.

In its concrete forms, law exists in all societies. In all societies,
concrete situation-images must be, and are, evaluated for legal conse-
quences. The characterization of the social processes, of the 'cases',
in which this is done is one of the central topics of legal anthropolo-
gical theory. The conceptions applied, enforced, sanctioned etc. in spe-
cific social processes (trouble-cases, dispute-settlement, conflict-
resolution) for many writers represent the only manifestation of law.
In my view, these processes, although they are of greatest importance
for the study of law and although they constitute one of the most im-
portant domains of social organization for the legal anthropologist,
indicate but one manifestation of law.

When we speak of ''law in action' or of social processes which are
"legal" we must begin with an important distinction between different
forms of relating law to social process, which is sometimes hidden whgn
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the terms ''legal process" and 'legal institution' are employed. It is the
distinction between events having legal consequences, which may take the
form of a social process, and the social processes in which situation-
images are evaluated for legal consequences. In fact, it is a distinction
between two aspects of occurrences/social processes, for the activity
concerned may display both aspects: The processes in which situation-
images are evaluated for legal consequences always have legal conse-
quences, the classical case being the social process of dispute-settlement.
However, not all legally consequential events are also processes of
evaluation, the classical cases being those ''legally relevant' actions

of society's members in the exercise of their autonomy. In the following,
I shall be concerned with the processes of evaluation only.

Processes of evaluation for legal relevance are an institutionalized
field of social activity. They are society's answer to problematic situ-
ation-images. The problematic situation-image, through the evaluation in
terms of legal conceptions, is transformed into an unproblematic one,
again unproblematic in terms of legal conceptions (F.v.Benda-Beckmann
1976: 367, Moore 1975, 1977: 159).18 What constitutes a problematic
situation-image differs, of course, from society to society, and in most
societies there is a multitude of typified problematic situation-images
which must be evaluated for legal consequences even if '"in reality",
i.e. by the persons concerned, no problem is perceived. The most obvious
and frequent problematic cases are the social processes called dispute-
settlement and conflict-resolution. Here, the factual situation, the
appropriate standard of evaluation, the consequences to be drawn from
such evaluation, or all these aspects together may be subject to con-
flicting interpretations by the participants or between some individual
and an administrative agency in the society. These disputes or conflicts
are resolved in terms of legal conceptions, which does not, of course,
mean that the dispute or conflict would necessarily be completely re-
solved in practice - in the same way as institutionalizations do not
necessarily restrict society's members' autonomy.

But the problematic situation-image need not be that of a conflict
or dispute. It may also be constituted by "uncertainty', if the parti-
cipants, for instance, do not know what the consequences of a given
situation-image should be and where the content of the situation-image
is trouble-, conflict-, or dispute-indifferent (see also Moore 1970:280).

These kinds of social processes, in which situation-images are retro-
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spectively evaluated for legal consequences - which we may call by the
short formula ''reactive law application' - however, are not the only
forms of social processes in which law is applied to a concrete situa-
tion-image. In most societies there are also institutionalized processes
in which law is applied '"preventively', in which certain types of situa-
tion-images are evaluated for legal relevance, usually in terms of vali-
dity, before they actually become problematic. The most common instances
of such preventive law application, both in western and non-western
societies, are the validation of marriage, the affirmation of one's
status as heir, and the validation of transactions over particularly
important property. The evaluatory process establishes the validity of
the transaction in terms of law, implying or explicitly stating that the
consequences attached to the situation-image of a valid marriage, of a
divorce, or of a valid transaction will indeed follow.

Which persons or agencies are entrusted with the functions of react-
ive and preventive law application differs with the complexity of so-
ciety's socio-political organization and its system of roles of socio-
political authority. In non-western societies, the task of preventive
law application usually is in the hands of the personnel also being
active in reactive law application, be they contending groups negoti-
ating the evaluation and its consequences, be they family or community
leaders acting as mediators, arbitrators, or as judges. In contemporary
western societies, the function of preventive law application is en-
trusted to diverse offices of administration, the registry of marriages,
to notaries, but also to courts. In Germany, for instance, the affir-
mation of one's status as heir must be obtained from a court, though
this court is a different institution from the courts engaged in react-

ive law application.

Concrete law thus becomes manifest in social processes of evaluating
situation-images for legal consequences. In all the social processes
discussed above - in the reactive evaluation of conflicting or conflict-
indifferent situation-images as well as in the preventive evaluation -
essentially similar conceptions are employed. There is no basic diffe-
rence between these processes as regards the degree to which the con-
ceptions are explicitly articulated or implicitly acknowledged. There
is also no basic difference as regards the effectiveness of the diffe-
rent kinds of evaluating situation-images for legal relevance (cf. J.F.
Holleman 1973).19 I see no reason why the conceptions should not
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be called by the same term "law'. Anglo-American legal anthropology with
its emphasis on the "trouble-case', on the processes of dispute settle-
ment as the only form of law application, has more or less neglected the
other forms of law application. This restriction of processes of law
application is unfounded. Only recently, Moore has pointed out that what
I call conflict-indifferent processes of evaluation and preventive law
application 'have seldom, if at all, been treated as a topic related to
processes of dispute-settlement' and that they ''certainly merit this
treatment" (1970: 280). It should therefore be stressed, that these forms
of law application have since long been elaborated by the Dutch scholars
of Indonesian qdat law, in particular by Van Vollenhoven (1931: 247 ff.),
F.D. Holleman (1920), Logemam (1924), and Ter Haar (1930, 1934a, 1937,
1941). In his analysis of those land transactions in Toeloengagoeng which
had to be carried out in the presence of witnesses and the village head,
Holleman had discerned three interrelated functions of these processes:
1. The guarantee (voorzorg) that no present or future interests are
violated through the transaction.
2. The sanction that the transaction is valid in law.
3. The creation of evidence and legal certainty for the future (1920:
293 ff.).

The notion of "preventive law care'" (preventieve rechtszorg) was
first verbalized by Logemann. In his words, the idea of preventive
law application means the guarantee that what happens (the transaction)
contains no violation of law (1924: 128) - law being understood as both
the objective law of society and the subjective legally protected rights.
Finally it should be stressed that Ter Haar, the most important theore-
tician of adat law, had included the "judicial decisions without dispute"
as constitutive elements in his definition of law besides the judicial
decisions taken in processes involving disputes - well before the
""case-method'" had been received into legal anthropological theory in
England and America (Ter Haar 1930, 1934a, 1937, 1941; Van Dijk 1948;
J.F.Holleman 1973; for a concrete example see Ter Haar 1939: 87).

The empirical manifestations of law in the form of general and con-
21 These
different kinds of social phenomena are both called law, as they are

Crete law, are,of course, quite different social phenomena.

manifestations of one analytically determined kind of cognitive and
normative conceptions. Against such a kind of definition, criticism has
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been levelled, and I shall therefore briefly justify it in relation to
this criticism.

With regard to Gluckman's conceptualization of law, which is in this
respect similar to mine, Pospisil writes:

"One may criticize this modified casuistic approach and dualistic defi-
nition of law on the basis of logical inconsistency. Since the rules
that ought to be enforced often deviate in a remarkable way from the
principles that are actually enforced in legal decisions, one can hardly
call both sets of principles which sometimes differ to the point of con-
tradiction, by the same term, 'law''' (1971: 33).

Though Gluckman may be criticized for not making the logic underlying
his conception explicit enough (Hooker 1975: 42), the logic is there,
and I claim that it is the logic which I have tried to outline in this
chapter. In my view, the logical inconsistency rather is inherent in
Pospisil's conception of law and in all those conceptions which declare
law to be exclusively those rules which are sanctioned in trouble cases.
For one, Pospisil himself has taught us that concepts are not social phe-
nomena per se but are designed to categorize different social phenomena
on the basis of some characteristic properties. That concrete law and
general law are different social phenomena which may not only diverge
but cannot coincide (Gluckman 1973 a: 325, Moore 1969: 377) is obvious,
but that does not mean yet that they do not have the same characteristic
properties. That general law and concrete law have the same characteris-
tic properties, the evaluation of situation-images for consequences, I
hope to have demonstrated in this chapter. That their different charac-
ter as social phenomena be recognized, on the other hand, is crucial for
the understanding of law. It is here that we find the basic fallacy of
the theories which focus on cases: The confusion of general and concrete
law.

When speaking of ''law application, I mean that the legal concep-
tions established for concrete situation-images are derived from and
legitimated by reference to general conceptions. That it is not the
"'same" law that is applied is obvious. That the concretization of general
conceptions is not purely the finding of the preexistent law - as was held
by the traditional western doctrine - but that it usually amounts to
the specification of new conceptions and often to the creation of new
law, has been long recognized by lawyers in most westernlegal systems.
In non-western societies, the processes of reactive law application can
even less be considered an application of predefined general conceptions;
for such general conceptions may not yet exist. On the contrary, the
autonomy of society's members - individuals or administrative agencies -
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to construct new conceptions may be explicitly recognized in the socie-
ty's doctrine of decision making. This body of general conceptions re-
ferring to the procedural aspect of decision making, may state that the
conceptions constructed for concrete cases must be derived from concep-
tions which have been previously applied to similar concrete cases, i.e.
that the conceptions applied to concrete cases shall have general charac-
ter. This is the doctrine of Anglo-American law. Law being embodied in
cases, the conceptions applied in concrete cases should not only evaluate
one concrete situation-image but aim to evaluate future situation-

images as well. By this doctrine, concrete law is transformed into
general law.

Many anthropologists have implicitly included this or other trans-
formation-doctrines in their analytical concept of law. As law, in the
casuistic approach, is defined by reference to concrete cases of deci-
sion making or sanctioning, no general legal conceptions can be found
at all unless these concrete conceptions are invested with a general
character. With Hoebel, legal norms receive their general character
through concrete processes of quasi-retrospective sanctioning on the
presupposition, that the norm, as statistically dominant behaviour in
typified situation-images, has general character already before the
sanction (see Hoebel 1954: 14 f.). With Pospisil, the concrete concep-
tions receive their general character through the attribute of the
"intention of universal application'' for the future (1971: 78 ff.): If
taken seriously, this attribute would even 'beat' the Anglo-American
doctrine of precedent, which at least makes a distinction between the
ratio decidendi, the part of the decision which is to be general law in
future cases, and the obiter dictum, that part of the decision which
need not be followed in later cases.

That the inclusion of such an attribute into one's analytical con-
cept of law may create general legal conceptions where there are, due
to a different doctrine for decision making, none, is obvious. This
unwarranted assumption has already been discussed by Dutch adat law
scholars well before the case-method was received into Anglo-American
anthropological legal theory. Ter Haar, in his well known ''decision-
theory" (beslissingenleer) basically defined law as '"judicial decisions
in cases with and without disputes" (1934a, 1937). In his review of
Ter Haar's lecture in which the decision-theory was finally developed
(1937), F.D. Holleman criticised exactly this presupposition in Ter
Haar's definition of law:
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'"Mr. ter Haar's constructive idea is based upon the assumption that it
is part of the judge's function that he gives the same judgement in cases
where the relevant facts are the same. His judgement, formally binding
in the concrete case, implies by necessity that it must be decided in the
same way in the future. As such, the judgement can be conceived of as a
general rule and has importance for the future' (1938: 437).

Correctly analyzing this assumption as a matter of doctrine, Holleman
concluded:

"Whether this doctrine (dogmatiek) holds true for other legal systems
I shall not judge here. But for the systems of the adat law (of the
Indonesian sgcieties) it seems untenable to me and not without danger"
(1938: 437).22

To include this assumption into one's analytical concept of law distorts
the social reality of the society one sets out to study. The anthropolo-
gist is better equipped with a concept of law which, though recognizing
the similar properties of concrete and general law, also takes account

of their fundamental difference as social phenomena.

I have located law, in all its empirical manifestations, on the level
of objectified conceptions. These conceptions should not be confused
with the social processes in which they are produced and manipulated,
nor with the referents which serve as their legitimation, such as the
will of the people, the command of the sovereign, traditional behaviour
patterns, etc. The inclusion of these elements in the concept of law
inevitably gives rise to confusion and distortion of social reality and
minimizes the concept's analytical and heuristic value.

It should, however, be self-evident that the social scientist aiming
at a description and analysis of law can only do so by studying the
social processes in which law is produced, manipulated, and applied.

The study of these processes and their operative conceptions forms the
indivisible microcosmos of legal anthropology. This microcosmos is not
bound to one specific form of socio-political organization like ''the

state'". Like most contemporary legal anthropologists writing in the
tradition of Ehrlich (1913) and Weber (1921) I hold that law operates

and is operated upon in all the social formations which have semi-autonomous
character (cf. Van Vollenhoven 1918, Llewellyn and Hoebel 1941, Pospisil
1971, Moore 1973, Smith 1956, 1969).
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D. THE SOCIAL FUNCTION OF PROPERTY AND INHERITANCE

I. PROPERTY: DOMAIN, OBJECT, AND RELATIONSHIP

In this study I am mainly concerned with one domain of social organi-
zation: the organization of property relationships. In all human so-
cieties there are objects, material or immaterial objectivations, that
are regarded as having some value. The universal problem with which all
societies have to cope is to regulate their members' relationships

to these objects. In all societies, the performance of this function is
institutionalized to some degree and expressed in legal conceptions. In
most societies, the institutionalization has reached a high degree, for
property relationships provide one basic framework for economic life,
they contribute significantly to the cohesion and continuity of social
groups, and they are an important means through which positions of socio-
political authority are acquired. In each society, there is production,
and production ''requires organizational devices and rules to direct
labour, land and other resources to specific uses. Resource allocation
is never unstructured because continuity in the production of basic goods
is never unimportant' (Dalton 1967: 66). Property does not only concern
basic economic goods, but all goods, i.e. objects that are regarded as
having value. It does not only concern the allocation and distribution
of already existing goods but also the manner of allocating newly creat-
ed goods, and the "appropriational movements' which involve changes in
objects' relations to social roles (Hopkins 1957: 300). In the organi-
zation of property relationships, society's members have to cope with
and are restrained by the three basic factors which constitute the field
in which all human societies exist: the psychobiological character of
man, the ecosystem, and the temporal continuum. In each society, these
factors become transformed into socio-cultural ones and therefore are
culturally variable. Nature, human nature, and time are conceptualized,
and consequences, many of them legal in character, are attached to these
conceptualizations. The content of the conceptualizations and conse-
quences, and the economic use made of these factors, vary considerably
from society to society, often changing natural characteristics beyond
recognition. Land is immobile, yet its products or the relationships

to it can be transformed into a highly mobile commodity. Time is con-
tinuous, yet notions of time may be developed in which the continuous
flow of time is stopped or declared irrelevant. Persons die, yet proper-
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ty relationships may be held by the dead; or living persons may be
regarded as incapable of holding property relationships.

In the most general manner, property refers to the whole of instrumenta-
lities through which the relationships between society's members and
their valuable goods are regulated. When we speak of property and in-
heritance, property indicates the part of the instrumentalities that
regulate the relationships between the living members of society, in-
heritance indicates the maintenance of this regulation through time.
This conceptual use is, of course, too general and it must be specified,
and criteria must be offered by which the system of property and inheri-
tance can be described and analysed in a more differentiated manner.
When we try to refine our conceptual apparatus, we are again confronted
with the same problems and questions that we have dealt with in the
first parts of this chapter. The approach developed there must be pro-
jected onto the domain of property relationships. This means, that we
shall not be concerned with a definition of the institutions of proper-
ty, ownership, and inheritance which are known to us from our own or
other societies, but that we rather attempt to isolate some analytical
criteria by which we can better describe and analyse the institutions
which we meet with in the society we study, and which are sufficiently
abstract of culture-specific institutions in order to allow generaliza-
tions about the instrumentalities of the function of property relation-
ships in different societies. Again we cannot consider the vast amount
of anthropological writings on this topic and shall only, in elaborating
our conceptions, discuss those opinions upon which my conceptions are

based or from which they radically differ.

Most authors trying to define property or ownership for anthropolo-
gical purposes pay due hommage to Maine's statements, that ownership is
a bundle of rights (1883), and that ancient law does not sharply dis-
tinguish between the law of things and the law of persons (1905: 230,
cf. Goody 1962: 285 ff., Gluckman 1972: 94, Bloch 1975: 204). Both
statements reflect important aspects of property relationships, which
lead directly to the analytical conceptions with which I shall operate.
My consequences,however, to some extent are quite different from those
which have been reached by other anthropologists.

The reference to ancient law, which does not sharply distinguish be-
tween the law of persons and the law of things, is often followed by
the remark ''that primitive law rightly represents property relation-
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ships as what they are: namely relationships between persons with res-
pect to things" (Goody 1962: 287, Gluckman 1972: 113, Bloch 1975: 204),
and ''that the notion of property as a relation between a person and a
thing is a contradiction in terms' (Bloch 1975: 204). These two state-
ments are generally treated as if the latter would logically follow from
the former, an opinion which is due to misconceptions about property law

both in traditional and western societies:

1. The distinction between the law of persons and the law of things dis-
cussed by Maine refers to the degree to which the system of property
relationships is divorced from the law of persons, i.e. the legal con-
ceptions pertaining to the position of the individual, to group forma-
tion and to the allocation of socio-political authority. As Gluckman,
following Maine, has emphasized, in tribal societies rights to land are
an incident of political and social status (1972: 78), whereas in wes-
tern societies this incidental character of the property relationships
has been lost and the legal conceptions which define property relation-
ships are conceptually and substantively divorced from the law of persons,
the result of what Maine called the movement from status to contract
(1905: 151). Speaking in terms of domains, we would say that in primitive
law the instrumentalities, the institutional elements in the domain of
property relationships, to a large extent are the same ones that obtain
in the domain of interpersonal relationships. Analytically, however, the
two domains should be kept apart for the study of all societies, even
where one institution performs several functions. For only on this basis
can we determine at all whether, in a later stage of development or in
a different society, the two fields of law as social phenomena or com-
plexes of institutions, are divorced, i.e. whether distinct institutions

perform the different functions.

2. The question of how property relationships are legally defined, how-
ever, is a different one. In many societies, where the law of persons
and the law of things are not divorced, property relationships are
predominantly expressed as relations between persons and things, or what
Bohannan called the man-thing-unit (1963: 102). As we shall see, Minang-
kabau property law is one of the cases, where property relationships are
an incident of social and political status, but where the dominant pro-
perty categories are defined by relation to the property holders (see
Chapter 4). Western law on the other hand, and contrary to widely held
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misconception52€ defines property relationships only to a very limited
degree as a relation between persons and things: For one, there is the
whole body of conceptions covering the law of obligations, which con-
sists of relationships between persons with respect to things or immate-
rial goods, and which, although it is sharply distinguished from the law
of things, certainly falls into the domain of property relationships.24
And also the rights to things, like ownership, are usually defined as
relationships between persons with respect to things. The legal defini-
tion of ownership (Eigentum) in German law, par. 903 BGB, well express-
es the right of ownership as the degree to which individual autonomy
over a thing is restricted and recognized through general law and the
complementary autonomy of the community's members:

"The owner of a thing can dispose of it according to his wishes and can
preclude all others from acting upon it, unless this is contrary to the
law or the rights of third persons'.

The misconceptions about western notions of ownership and property
are probably due to the plural meaning these concepts have in western
law. The German Eigentum, for instance, is legally defined as a relation-
ship between persons with respect to things. This relationship confers
upon holder and object of the relationship a distinct legal status, of
Eigentiimer ("'owner') and Eigentum (''owned object'), i.e. the same con-
cept also denotes the object itself. Besides, the relationship itself is
treated like a thing in law. In Anglo-American law, this plural meaning
is rather attached to the concept of ''property' and not to 'ownership',
which is generally treated as a relationship only. It seems to be the
latter meaning, the reified notion of the relationship, which seems to
come up when anthropologists discuss ownership and property. For in the
reified concept, the relativity of the relationship,its restriction by
the rights of other persons, is blended out: Eigentum remains Eigentum
even if the autonomy of the individual (the relationship) is increasing-
ly restricted.

It is obvious that the anthropologist should not use one term to
cover all these meanings.z5 I shall therefore adopt the following con-
ceptual usage: The relationships between societies' constituents with
respect to material or immaterial objects that are regarded as having
value, I shall call property relationships, no matter whether they are
reified or not and no matter what their specific degrees of recognition/
restriction of autonomy are.The objects, material or immaterial, to
which such a relationship is attached or to which it pertains, I shall
call property objects.l shall speak of the legal status of property
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objects with the understanding that it is not exclusively defined
through the relationship which is attached to it. The person or persons
to whom a property relationship is attached I shall call property hol-

ders.

The social organization of property relationships involves the recog-
nition/restriction of society's members' autonomy over property objects
and it is expressed in general and concrete legal conceptions. In most
societies, the members' recognized autonomy is conceptualized in
the form of rights. These rights, no matter what their specific content
may be, always express a relative degree of recognized autonomy. The
restriction is, in all societies, manifest in the rights which are re-
cognized for the other members of the community (cf. Hoebel 1954: 58 f.).
But in all societies which have some form of government which is vested
in social roles and statuses, the restriction of all members' auto-
nomy is further expressed through the rights which are vested in these
positions of socio-political authority which, according to the constitu-
tional legal conceptions, represent the community. These rights usually
pertain to the most valuable property objects, particularly to the land
on which the community lives, their territory, and that which provides
the most important economic resources. Whereas the members' rights
pertain to the use and the exploitation of the property objects, the
rights of the socio-political authority usually refer to the outward-
representation of the commmnity in property matters (territorial mat-
ters) and, in relation to the community's members, to the ultimate con-
trol over use and exploitation in its various forms (for a more detailed
statement about the Yoruba, see Lloyd 1959: 112). I shall call these two
levels on which property relationships are expressed the level of socio-
political authority and the level of use and exploitation. This distinc-
tion is not new, and most anthropologists report its empirical manifes-
tations in the societies they study. It appears in different conceptual
usages. Some authors speak of sovereignty and ownership (Lloyd 1959:
112, Vanderlinden 1969). Leach haé described and analysed these two
levels among the Kachin, where the socio-political control over a domain,
vested in a chief, is called madu, and the usufructury rights are ex-
pressed by Iu and shka, drink and eat (1954: 141). Leach translates them
as "ownership in the sense of 'having rights over something or some
person'and ownership in the sense of 'having and therefore being able to
enjoy for the time being'' (1954: 142). Gluckman, following Sheddick
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(1956), called the two levels "estates of administration' and "estates

of production'" (1972: 89 f.). In his analysis of the system of Barotse
property relationships, Gluckman made an important point, which corres-
ponds to the conception of semi-autonomous social fields which I have
outlined in the first part of this chapter. He demonstrated how among the
Barotse the level of socio-political authority consists of a series or

a hierarchy of "estates of administration', through which the ultimate
socio-political authority is mediated to the individual. In whom the
socio-political authority is vested depends, of course, on the form of
socio-political organization. In Barotseland it is vested in offices,

in other societies it may be vested in lineages or other corporate
groups. In most contemporary societies, the situation is even more com-
plicated by the fact of pluralistic systems of legal conceptions, which
are often contradictory. This is the case in nearly all societies which
have been united under a common colonial or national political super-
structure. The pluralistic legal systems may define different positions
of socio-political authority and give a different content to the rights
of the incumbents of socio-political authority as well as to the rights
of the community's members in general.

The conceptualization of the two levels on which property relation-
ships are expressed, and the recognition of the possibility that they
may be subject to pluralistic definition, provide useful tools for des-
cription and analysis. They are one aspect of the bundle-of-rights meta-
phor in the sense that the bundle represents the full range of autonomy
over property in a given community, which in each society must be divided
into rights, all of which express a relative degree of autonomy. But the
bundle-of-rights metaphor has another aspect, which provides us with an-
other useful analytic instrument: It is the recognition that each of
the rights, as conceptualized above, itself can be thought of as a bundle
of rights. When property relationships are legally defined, there will
always be, on both levels, one conceptualization of the most complete de-
gree of autonomy recognized for society's members, like in the form of
ownership in western societies. In relation to the complete range of
autonomy, this right is one of the '"bundle'. But, as is usually done in
legal systems, if it is treated as the most complete kind of rights, it
provides the basis for the derivation of lesser rights from it. The
"full" relationship can be split into component ones, which are, however,
dependent on and derived from the full relationship. In his analysis of
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property relationships on Truk, Goodenough proposed a systematic con-
ceptual use to denote this, when he wrote:

"Two basic forms of ownership must be distinguished. One of these will
be called full ownership, be the owner a person or a corporation. It
confers upon the owner what will be called a full title. The other
divides a full title asymmetrically between two parties, either or both
of whom may be individuals or corporations. This will be called divided
ownership. It confers upon the owners two distinct titles, respectively,
each characterized by different rights and duties. One will be called
provisional title and the other residual title' (1951: 33 f.).

I shall partly adopt this usage, and speak of residual and provisional
property relationships; not of ownership as the latter concept implies
an ethnocentric specification of a property relationship. However, addi-
tional clarification is necessary: Provisional relationships are by
definition derived from residual relationships. But the notion of resi-
dual and provisional relationships is relative in so far that a pro-
visional relationship is provisional in character only in relation to
the residual relationship from which it is derived. In other relations,
for instance in relation to a lesser provisional relationship, it may
have all the characteristics of a residual relationship. To give a common
enough example: A, holding the (relatively) most complete right over land,
pawns the land to B. In relation to A, B is the holder of a provisional
right, and A the holder of the residual right. However, B may give the land
to C in share-cropping. In relacion to C, B then is the holder of a resi-
dual right.

Finally, the distinction between residual and provisional property
relationships may operate on both levels on which property relationships
are expressed: On the level of socio-political authority and on the

level of use and exploitation.26

TI. INHERITANCE: NON-RECIPROCAL DIACHRONIC TRANSFERS

Part of the function of property relationships is the problem of main-
tenance of the system of property relationships through time. This pro-
blem is considerably aggravated by the fact that individuals die, whereas,
at least in most societies, some or most of the property objects they held
during their lifetime continue to be used by the remaining members of
society.27 When dealing with the instrumentalities by which societies

cope with this problem, lawyers and anthropologists alike usually

think in terms of inheritance. In western law, inheritance
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is an institution which is defined in detail by legal conceptions. It
signifies the transfer of a complex of rights and obligations from one
person (the deceased) to one or more other persons (the heirs) at the
time of the deceased's death. This transfer occurs automatically in and
through law. The kind of distribution of the deceased's property is al-
so predefined by general law. Many legal systemsrecognize to varying de-
grees the autonomy of the individual property holder to direct the flow
of property after his death in the form of unilateral declarations or
contractual agreements. This institution of inheritance is a characteris-
tic of all legal systems which have been influenced by the later Roman
law. In this specific form it is by no means typical for human societies
in general. In common anthropological understanding, inheritance there-
fore refers to those social processes which follow the death of a person
and which are concerned with the property he held during his lifetime,
and to the cognitive and normative conceptions which refer to these pro-
cesses. As Hoebel has put it, it is useful to conceive of inheritance as
""the transference of statuses from the dead to the living with respect
to specific property objects' (1954: 59 f.). When dealing with status-
transfers, we again discover that in most societies, ancient law does
not sharply distinguish ''the law of persons from the law of things".

The deceased's status with respect to property objects may be transferr-
ed, but his or her status as member of a kinship group ot the status of
socio-political authority may be transferred in the same social process.
Since Rivers we have been accustomed to distinguish inheritance, as the
transfer of status with respect to property objects, from succession as
the transfer of socio-political status, particularly if it is attached
to an office. Most societies have developed institutions which fall
under this rather flexible anthropological understanding of inheritance.
Yet it is commonly acknowledged that the problem to which the institu-
tions of inheritance are an answer, need not be solved at the time of
or after the property holder's death but can also be solved at an ear-
lier time. There is a wealth of ethnographic data which show how in some
societies the transfer of property, or at least of a large amount of
property, is effected before the death of the property holder(s), the
classical examples being the Kalinga (Barton 1949) and the Nyakyusa

(G. Wilson 1951, M. Wilson 1967). These property transfers, in which
inheritance is anticipated,may be in the discretion of the property
holder, but they may also be prescriptive as e.g. is the case among the
Nyakyusa at the coming-out-ceremony (G. Wilson 1951: 287 ff., M. Wilson
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1967: 220). The cases of prescriptive property transfers during the life-
time of the property holders illustrate that the crucial chronological
point in persons' lives, at which they lose or have to lose the capaci-
ty28 of being property holders is a matter of socio-legal definition.
Death poses a natural problem for the continuity of property relation-
ships, but that does not mean that death must be used as the crucial

or the only chronological point in legal definition. The duration of a
person's capacity to be holder of property relationships may be defined
with reference to an event within their or other persons' lifetimes; on
the other hand, their capacity to hold property, or some specified kind
of property, may also transcend death. The definitions of inheritance
which focus on the status-transfer with respect to property objects at
the time of death therefore do not provide a useful concept for cross-
cultural generalization, as other transfers which we would want to in-
clude as '"'inheritance-like' are thereby excluded. Yet the need for a
distinction between inheritance and inheritance-like transfers from all
other forms of property transfers is generally acknowledged as ethno-
graphically justified and analytically necessary.

Not many anthropologists have addressed themselves to the problem of
how such a distinction should be made; I shall discuss the one notable
exception, Goody in his Death, Property and the Ancestors (1962) pre-
sently. In my opinion, the distinction between 'inheritance-like'' and
other transfers should rest upon one characteristic: whether a return
is given in the transfer which itself is valued as property. Transfers
in which no return is given in all societies are treated differently
from those where there is: They are conceived of as being ''through time"
and come closest to what anthropologists call inheritance in its widest
sense. They are further characterized by the fact that a different
degree of autonomy pertains to such ''diachronic" transfers than to other
transfers. But however useful this distinction between diachronic and
other transfers is, it can never mark off a separate field of property
relationships but must be subordinated to the more general question with
which we are concerned, the maintenance of the system of property rela-
tionships throught time, time understood as the abstract continuum in
which all human societies exist. In the following sections I shall ex-

plain this in some detail.

Related to the abstract continuum, to 'stellar time'" (Leach 1961 a:
133), in which all human societies exist, of course all holding of
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property and all transfers of property occur through time. The continuum
in which societies exist 1s one inseparable aspect of the property sys-
tem in general. But time is socially defined in each society. As Leach,
following Hubert and Mauss (1909) has put it: "The idea of time ... is
one of the categories which we find necessary because we are social ani-
mals rather than because of anything empirical in our objective experience
of the world" (1961 a: 125). How time is conceived, however, varies from
society to society.30 Each society develops notions of time which
"flows'', the concrete manifestations of which may be quite different.31
But each society also develops notions of time where this flow is
ignored, and notions where the flow is halted, and which are con-
ceived of as ''timeless' and 'presents' respectively.

All social relationships are set into time. The various notions of
time are also inherent in the conceptional system which pertains to pro-
perty relationships and transfers. In each society, there are notions
of property transfers which are considered to be 'through time', in line
with continuity, which in the following I shall call diachronic trans-
fers. Other transfers are conceived of as being 'in or at some time'' or
"within the same time', and these I shall call synchronic. The dia-
chronic dimension of property relationships and transfers is, of course,
not identical with abstract continuity. It only makes sense in contrast
to the synchronic dimension, synchrony and diachrony being the two basic
and complementary modes of relating property transfers to abstract con-
tinuity. When anthropologists speak of inheritance and inheritance-like
transfers of property, they usually mean such diachronic transfers.
Underlying this thinking is the implicit or explicit idea that the dis-
tinction between the temporal dimensions is defined by the lifetime of
the property holder. When people try to differentiate their body of
property law into a field of property and one of inheritance, they usual-
ly recur to this distinctive point. We have seen that also most anthro-
pological conceptualizations of inheritance rest upon this distinction:
Inheritances are property transfers which are ''through the time marked
by the lifetime of property holders', property law in general is the
organization of property relationships and transfers 'between the
living'. Although this is, by all means, the easiest way to make the
differentiation, it does not correspond to the differential treatment
of property transfers in societies' legal systems. In my introductory
remarks I have already drawn attention to the fact that it is not natural
lifetime which could usefully mark the distinction, but the legal capa-
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city to be a property holder. But even the legal capacity of a property
holder, conceived of as the time in which the capacity endures, is not
a sufficient criterion. Here, too, diachronic transfers can be "antici-
pated" by actions or transactions which, although effected before the
termination of the legal capacity, are diachronic in character. The
characteristic of property transfers which justifies our speaking of
anticipated diachronic transfers in these cases, and which gives them
a diachronic character, is that no return is given in these transfers
which is valued as property. Diachronic transfers are non-reciprocal
transfers, there is no reciprocal property transfer 'in time''. Non-
reciprocity in property transfers and non-reciprocity in time mutually

define each other.3

The distinction between synchronic and diachronic therefore cannot
be made with reference to any fixed date in the property holder's legal
capacity. It rather must rest upon the autonomy of the property holder,
of which the capacity to be a property holder is only one aspect. The
distinction between synchrony and diachrony is established with
reference to the individual, but not with reference to his lifetime or
his legal capacity to be a property holder but through reference to his
autonomy in property affairs. The greater the recognition of individuali-
ty and individual freedom is in a society, the more will ''the present"
play a role in the thinking in that society, and the more will continuity
diminish in importance. The less individuality and individual autonomy
is valued, the more will diachronic thinking dominate. But in both cases
no final distinction can be drawn between the temporal dimensions with
respect to lifetime or legal capacity conceived of in time. In contempo-
rary western legal systems, individual autonomy is highly valued and the
synchronic property law consequently occupies the prominent place in the
whole system of property relationships. But when we look at the institu-
tionalized kinds of property transfers, we see that the basic distinction
is made between property transfers which involve a return in property
and those which do not, and that this distinction is manifest in dif-
ferent degrees of recognized/restricted autonomy. Even transactions,
such as donations which are carried out and become effective during a
property holder's lifetime and thus at first glance seem to be located
in the synchronic dimension, in the end are judged in diachronic terms
and can be invalidated retroactively.33 In traditional societies where
individual autonomy is not that highly valued and where consequently no
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systematized synchronic property law is conceptualized, the plausability
of my analysis is even more apparent. As Derrett has said with respect
to inheritance in Nigeria:

"Succession (meaning the inheritance of property, v.B.B.) as an event
happening at death is altogether foreign to Nigerian problems. We must
be prepared for rules of succession appearing in the guise of restric-
tions upon alienation inter vivos" (1965: 5 f.).

The implication is clear: The rules of inheritance, representing the
diachronic dimension of property relationships in western thinking, are
applicable between the living; i.e. a distinction cannot be made with
reference to the individual members' lifetime, but only through reference
to the degree to which their autonomy to dispose of property is recog-

nized.

The instrumentalities through which diachronic transfers are effected
are manifold and cannot be defined by their legal cloth. Diachronic
transfers may become manifest in the automatic transfer of property
relationships which we call intestate inheritance. They may also be
effected by unilateral actions as testaments and donations, donations
and testaments both becoming manifest in contractual forms, too, in many
societies. Inheritance is of course the classic case. Such transfers are
non-reciprocal as the original property holder after his death is not in
the legal position to receive any contraprestation which is valued as
property. Transfers which occur during the lifetime assume diachronic
character when they are construed as non-reciprocal in terms of legal
conceptions. The most common institution of this kind is donation, the
"outright transfer of property relationships with no expectation of re-
turn in goods or services' (Goody 1962: 309).

The question of whether donations should be treated as falling within
the category of inheritance-like transfers at all, and if so, what kind
of donations should be so treated, has not often been dealt with syste-
matically by anthropologists. One of the few anthropologists who has
proposed a systematic analytic treatment of donations in the context of
inheritance is Goody in his study of property and inheritance among the
LoDagaa (1962). In his discussion of inheritance, Goody has freed him-
self from the ethnocentric western notion of inheritance. He cautions
his readers that he uses ''the term inheritance in a wider sense than
some writers' (1962: 312) and proposes to call this "inheritance in the
widest sense'', "intergenerational transmission', or 'devolution'. He
refers to societies in which property, or at least a substantial amount
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of property, is transferred before the holders' death, and notes:

"These examples show that even transfers made to the heir within the
lifetime of the holders must be seen in the total context of inter-
generational transmission. In the last analysis all such transactions
can be considered as advance payment on the material heritage, and,
whether they occur post mortem or pre mortem,they all can be thought as
being made propter mortent'(1962: 279).

For inheritance in the widest sense we therefore must consider ''trans-
fers of property from holder to heir during the holder's lifetime as
well as after his death' (1962: 311). Up to this point I can fully share
Goody's analysis. But Goody makes it clear that not all donations
among the living are to be included in this extended meaning of inherit-
ance. In principle, two kinds of property transfers are to be disting-
uished: alienations and inheritance. Donations are only treated as in-
heritance in those cases where they occur between the property holder
and his heir(s), in principle, they are "alienations'': "With donation,
which is admittedly the limiting case, the position is different: from
the analytical standpoint it comes closest to inheritance, and yet should
be usually distinguished from it as a form of alienation' (1962: 309).

This cannot be accepted, and certainly not for the reason that it is
"usually' done. Goody himself has established the irrelevance of the
chronological focus on the property holder's death and thus freed him-
self from the ethnocentric western distinction. Yet he proposes to sub-
stitute a criterion, the legal status of the recipients before the trans-
fer, which is no less ethnocentric, in this case LoDagaa-centric: He is
determined to restrict inheritance to property transfers at death and
to those property transfers among the living which take place within
the corporate kinship group (1962: 312). For a conception of inheritance
in its widest sense, which is useful for cross-cultural comparisons and
generalizations,-and this is Goody's aim, too - this distinction cannot
be maintained. For if death is not the crucial chronological point upon
which the distinction rests, and if donations among the living can be
included in the category of inheritance, why should the distinctions be
made with respect to the legal status of the beneficiaries of the dona-
tion? Asked differently: If the distinction is made with respect to the
legal status of the beneficiaries, and if death is not the crucial cri-
terion for the distinction, would not the same distinction have to be
made with regard to donations which become effective before and after
the property holder's death? This would be the consequence of Goody's
argument, but this consequence is hardly tenable. For it would mean the
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exclusion from inheritance of all testamentary dispositions which are
made for the benefit of persons not belonging to the corporate kinship
group, or, in other legal systems, to persons not belonging to the legal
intestate heirs. On this point, Goody's argument is inadequate. He con-
cedes ''that in many non-literate societies with established rules of
inheritance, oral testaments that take effect at death can serve a
similar purpose. Indeed, among the Ashanti, wills have been described
as 'a form of inchoate gift that takes effect at death' (Mateson 1953:
224)" (1962: 310). This reference, of course, would strongly indicate
that such transfers should be included in the wider category of in-
heritance, but Goody is determined to have it otherwise:

""Analytically, both modes of transactions provide standardized ways of
alienating property from the corporate group. However, normally the in-
dividual is not free to make such gifts or testaments except with the
approval of other members of the group, who are called upon to act as
witnesses (Busia 1951: 125). It should be added that even where testa-

“mentary inheritance is the established practice, it does not necessari-
ly follow that a man has free disposition of all his property' (1962:
310).

This is quite true. But it does follow that he is free to dispose of his
property to some extent by donations and testaments. And corresponding
to this degree, the legal heirs or members of the corporate group become
one sort of heirs beside the testamentary heirs. To exclude the testa-
mentary heirs from inheritance would be absurd. In many societies, par-
ticularly in those which have been influenced by the later Roman law,
the beneficiaries of testamentary dispositions are given exactly the
same legal status of heir as the intestate heirs. There are even legal
systems in which the making of a testament is approved by law and
religion, like in Islamic law, and where the testamentary disposition
may not be made for the benefit of one of the legal intestate heirs
(Juynboll 1903: 256, Fyzee 1955: 310).

Once we have eliminated death as the distinctive criterion, there are
no analytical differences between donations which become effective before
and after death. The opposition we are concerned with is not between
"heirs' and "persons to whom property is alienated' but with different
persons who receive property without contraprestation in time, with
beneficiaries of diachronic transfers. To what extent these benefic-
iaries can be persons not belonging to the corporate group or the legal-
ly predefined intestate heirs depends on the degree of autonomy which is
recognized for the property holder. The limitation of inheritance in its
widest sense to transfers between property holder and predefined heir
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presupposes a fixed degree of autonomy and includes it in the concept,

an approach which obviously is not suitable for the purpose of cross-
cultural generalization. It subjects inheritance to a specific form of
socially organized groups and, in the case of Goody, makes inheritance

a function of unilineal descent. However, inheritance is always a func-
tion of social organization in general, which expresses the degree to
which society's members' autonomy is recognized/restricted in all
domains. As we know well from our own society and as is further evidenc-
ed by most studies of change in traditional societies, the rules regula-
ting the continuity of social groups and those regulating the continuity
of property are never fully consonant (see Moore 1969).

Following Goody, we have considered so far the donation of residual
property relationships, or of '"outright donations' (Goody), as dia-
chronic transfers only. It is, however, important to note that this
analysis holds true for provisional property relationships only to a

limited extent.

1. The derivation of the provisional relationship by the holder of the
residual relationship, e.g. the creation of rights for a pawnee, is no
diachronic transfer. Provisional relationships are, by definition, pro-
visional in time, too. They are always temporary rélationships, what-
ever their actual or intended duration may be. The temporary character
gives them a synchronic appearance: Temporary relationships are always
"within time", within the time marked by their temporary duration. In
this respect, it therefore makes no difference whether the provisional
relationship has been created in exchange for a return which is valued
as property or not. Donations of provisional relationship, by the holder
of the residual relationship to the recipient of the provisional one,
therefore donot fall into the category of diachronic transfers.

2. We must, however, recall the most important characteristic of pro-
visional property relationships: They are provisional only in relation
to the residual relationship from which they are derived. In all other
respects, they can - depending on the legal system concerned - assume

all characteristics of a residual property relationship: Lesser relation-
ships can be derived from them, and, in their residual aspect, they can
also be the object of a diachronic transfer. Thus if A, the holder of

the residual property relationship a, gratuitiously derives a provisional
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property relationship b for B, this always is a temporary and synchronic
transfer. According to the degree of autonomy inherent in b, B may derive
another provisional relationship ¢ for C, which again is temporary and
synchronic. But the legal system may also provide that b can be dia-
chronically transferrred, e.g. be inherited by D. In the relation be-
tween B and D, the relationship then has residual character, even if the
relationship between A and B, and, after B's death, between A and D is
of a provisional kind. In this way,provisional property relationships,
like the rights of a pawnee, can be maintained as temporary relation-

ships through generations.34

The distinction between residual and provisional property relation-
ships and their synchronic and diachronic transfers is of particular im-
portance for the study of property systems where residual property rela-
tionships are usually attached to social groups which do not die in
legal definition. Anthropologists have too easily assumed that only re-
sidual relationships, generally identified as "ownership', could be in-
herited. Typical for this is the attitude referred to by Allott, Epstein
and Gluckman in relation to African laws of succession and inheritance:

"But if an estate was, and remains, the property of a kinship group or
family, and the successor to its former holder. administers it for the
group even while he has beneficial enjoyments of it, can there be said
to be 'inheritance' at all? Can a group be said to 'inherit' what it
already so-to-speak owns?'' (1969: 50). 35

What, would we ask, happens within the group and between the group
members? That the residual relationship is attached to a group will be
quickly ascertained, so our attention should be directed at what syn-
chronic and diachronic transfers occur within the group and between
group members and non-group members.36 Within the group, there may be
. a differentiated system of provisional property relationships which are
regularly subject to diachronic transfers. As Moore has pointed out re-
cently, this has '"significant theoretical implications, since it adds an
inside perspective to the conventional picture of agnatic descent groups in
which everyone is seen from the outside as jurally equivalent to every-
one else" (1969: 390). This theoretical implication shall briefly be
explicated: It shows that the western notion of common ownership cannot
be used to characterize the residual right held by the group. For in
common ownership, all members are owners. Their respective relationship
to the property is expressed in divisible or indivisible shares, in
terms of the residual relationship and not in terms of provisional re-
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lationships. In many non-western societies, in contrast, there is an
elaborate system of provisional property relationships, through which
the group's members' rights to use and to exploit the property objects
are demarcated differentially and which can be inherited, whereas the
group members' participation in the residual relationship cannot be
expressed in terms of shares. As we shall see later in this study, the
Minangkabau system of property relationships is a good example for such
a system; we shall also see that the projection of the western notion
of ownership on the Minangkabau system of property relationships through
Dutch judges and administrators had important practical consequences for
its further development (see Chapter 4: 190, Chapter 6: 354 ff.).

The conceptions outlined in this section - the conceptions of residual
and provisional relationships, operating on the level of socio-political
control over property and on the level of use and exploitation of pro-
perty objects, and of synchronic and diachronic transfers of property
relationships - in my view are the best analytic devices by which sys-
tems of property relationships can be studied. I also think that what I
have characterized as diachronic transfers comes closest to the kind of
transfers which are usually subsumed under 'inheritance' or '"inheritance-
like transfers'. In my study of the Minangkabau system of property and
inheritance I hope to demonstrate the value of this framing of these
concepts. Yet the analysis also demonstrates one point which has al-
ready been mentioned: When we want to study how societies maintain their
system of property relationships through time and how they cope with
the fact that the individual members of the society die, the study of
inheritance or of diachronic transfers of property relationships alone
will always be insufficient. We must never forget that all holding and
all transfers are through abstract time. The distinction between dia-
chronic and synchronic transfers is culturally variable and so is the
degree of autonomy of the constituents in property affairs. When we
want to make generalizations about inheritance or diachronic transfers,
the study of the respective institutions is not sufficient. We must
always study the whole system of property relationships and must start
with the question, how society sets its property relationships into time
and why it does it in the way it does.
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CHAPTER TWO

SOCIO-POLITICAL ORGANIZATION IN MINANGKABAU

A. INTRODUCTION

Little is known about the early history of the political organization
of the Minangkabau world. Data which would allow an historical recon-
struction are scarce (see Kielstra 1887a, De Josselin de Jong 1951,
Dobbin 1975), and the main sources for knowledge and conjecture are em-
bodied in the tambo, the historical Minangkabau legends which are trans-
mitted in oral and written form. In this study I shall restrict myself
to the description of the socio-political organization of the Minangka-
bau village states, the nagari, and of nagar: Candung Kota Lawas (CKL)
in particular. The analysis of the materials on Minangkabau political
organization before the beginning of the 19th century would go far
beyond the scope of this study (for a recent attempt see Dobbin 1975).
I shall give my interpretation in a different publication, which will
also deal with the question of how CKL fits into the general picture. In
this introduction I shall therefore only give a very summary account of
what is known about the political history of the Minangkabau world.1
The Minangkabau tambo relate the creation of the world, the arrival
of the ancestors under the king Maharajo Dirajo, the youngest son of
Iskandar Zulkarnain (Alexander the Great), the settlement in the first
nagari Pariangan Padang Panjang, the expansion of the population and the
activities of the two half-brothers Dt. Perpatih nan Sabatang and Dt.
Katumanggungan, who devised the political organization and the adat.
The settled area was divided into the ''three districts" (Luhak nan tigo)
Tanah Datar, Agam, and 50 Koto, and the "two lareh" (lareh nan duo)
Koto-Piliang and Bodi-Caniago. The population lived in nagari, village
states, which consisted of one or more settlement centers (koto). Within
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the nagari, the population was organized in matrilineages; the matrili-
neages were each affilitated with a suku. The suku were and still are
named matriclan-like groups. They may oncehave functioned Minangkabau-
wide as true matriclans, but in historic times they have had a group
character only within nagari. The nagari were governed by panghulu, the
matrilineage leaders resident in the nagari. In the 14th century a king-
dom was established in Tanah Datar by the prince Adityawarman (an his-
toric figure) who probably extended into West Sumatra one of the great
empires which had flourished at the east coast of Sumatra in the second
half of the first and the beginning of the second millenium. The king-
ship was later vested in three offices, Rajo Alam, the King of the
World and the actual ruler of the kingdom, Rajo Adat, the King of Custom,
and Rajo Ibadat, the King of Religion. The kings resided in the nagar:
Pagarruyung in Zuhak Tanah Datar. Succession to their office was patri-
lineal, a contrast with the matrilineal organization of the suku. Little
is known about the position of the kings. They seem to have wielded
little power. In the original three districts the nagari were sovereign
states, whereas in the rantau, the area surrounding the luhak nan tigo,
there was a rajo (a king's representative) in each nagar: (Francis 1839).
Howsoever the political organization may have been in the 14th, 15th,
and 16th centuries, the Minangkabau kings did not exercise substantial
power in the first reports given by western foreigners. The first Euro-
pean to reach Minangkabau from the east coast, the portuguese Dias, who
visited the royal courts in Buo, probably a dependancy of the Rajo Adat
(De Josselin de Jong 1951: 101) in 1684, noted the very limited powers
of the king (see De Haan 1897, Schnittger 1939). And the messengers from
the Dutch at the west coast who established contact with the "‘emperor"
(KeZzer) of Minangkabau in 1665, reported that the king himself was not
in the position to exercise any authority, but that they had to nego-
tiate with the heads of the two '"'tribes'" (geslachten) Koto-Piliang and
Bodi-Caniago (Kroeskamp 1931: 46). These two tribes, the Zareh Koto-
Piliang and Bodi-Caniago had been established by the legendary law-
givers Dt. Katumanggungan and Dt. Perpatih nan Sabatang well before the
Kingdom was established in Pagarruyung. The character of the two lareh
is rather unclear. De Josselin de Jong (1951) regards them as moeities,
out of which the allegedly original, four suku, Koto, Piliang, Bodi,

and Caniago developed. Most authors, however, regard the two lareh as
political parties (see De Rooij 1890, Leyds 1926). Koto-Piliang, founded
by Dt. Katumanggungan, was the ''royal party' which supported the King-
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ship, and established a rather autocratic form of nagari government,
which was exercised by the Datuek nan ampek suku, the heads of the four
suku, to which the matrilineages of the nagari were affiliated. Bodi-
Caniago, founded by Dt. Perpatih nan Sabatang, was the ''democratic
party'', opposing the Kingship and proclaiming complete nagari-autonomy
and the equality of all lineage heads in nagari government. There were
additional differences in the penal law, Koto-Piliang stressing the
talion-principle whereas Bodi-Caniago relied on the principle of com-
pensation in homicide cases. The Four Ministers of the Minangkabau Em-
pire, the Basa nan Ampek Balai (The Great Men of the Four Council Halls),
all resided in nagari belonging to the Koto-Piliang Federation; this
supports the hypothesis that the establishment of the Kingship was
essentially an effort of the Koto-Piliang party. Each nagari had to
adopt either the adat Koto-Piliang or Bodi-Caniago, but several nagari
have claimed to belong to neither, a further indication of the "politi-
cal party'-character of the two lareh. Historically the ''parties'' seem
to have lost their original function, but Bodi-Caniago and Koto-Piliang
have persisted as distinct adat systems into the present. The differences
between the two systems have largely disappeared, a process which was
enhanced by the imposition of a new political superstructure by the
Dutch in the 19th century and the abolition of penal justice according
to adat in 1875.

The Islamic religion was imported to Minangkabau most probably in
the second half of the 16th century, but it seems that it was only gra-
dually accepted. As late as 1761 the inhabitants of the west coast were
described by a Dutchman 'not as Muslims but mostly pagan, or rather with-
out religion" (Dobbin 1975: 85, with further references). But as we have
seen, among the Royal offices there was one of a "King of Religion',
and among the Basa nan Ampek Balai there also was a minister of religious
affairs, the Tuan Kali who resided in Padang Gantiang. Religious func-
tionaries were also created within the suku administration in the nagari:
the Imam, Chatib, or Malim Adat. The degree to which the Islamic reli-
gion was accepted by the Minagkabau in the first period of Islamization
is largely unknown. At the end of the 18th century, at least, they were
not devout believers. Variations in intensity of belief in Islam greatly
contributed to the civil war which broke out in Minangkabau in the be-
ginning of the 19th century, the so-called Padri-war. The Padri were an
orthodox religious movement founded by three hajis who had returned from
their pilgrimage to Mecca in 1803. During their stay in Arabia, they had
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come under the influence of the very strict religious tenets of the
Wahabite sect. After their return to Minangkabau they began preaching

the abolition of gambling, opium smoking, cock fighting, and palm wine
drinking, pleasures in which the Minangkabau seem to have indulged to a
great extent at this time. Their campaign was also directed against the
political organization of the nagarz; they sought to replace the govern-
ment based upon the heads of the matrilineages by a theocratic form of
government through Tuangku (Lords), who were to wield both religious and
secular power. Against those nagar? which did not want to submit to
their teachings, the Padri waged a holy war. At the beginning of the war,
the members of the royal families were murdered, and soon the whole
country was engaged in a civil/religious war. As will be described later
(Chapter 3), it was the Padri-war which served as a pretext for the Dutch
occupation of Minangkabau.

The Padri-war and the subsequent imposition of Dutch colonial rule on
the Minangkabau nagar? had a great impact on the socio-political organi-
zation. In the following description I shall indicate the most important
changes which occurred as a consequence, but my main aim is to present
the basic principles of the adat socio-political organization of the
nagari. The development of the pluralistic situation in the legal and
administrative field will be dealt with in the next chapter. I shall
order the Minangkabau conceptions which refer to the order of their
nagari under four headings. At first I shall describe the principles
which divide the nagari-population into groups and which regulate inter-
group relationships. Under the second heading I shall treat the alloca-
tion of authority to individuals and groups. The third is concerned
with the individual's relationships to other individuals and to groups.
Under the heading of residence I shall finally deal with the conceptions
which localize the inhabitants' rights and duties and their activities.

The principle which pervades all four sets of organizational rules is
the conception of matrilineal descent (keturunan garis ibu), which the
Minangkabau define as 'blood relationships' (batali darah). The funda-
mental socio-political units are structured according to this principle.
Matrilineal descent provides an important criterion for determining the
eligibility of persons for positions of social and political authority;
the same descent principle also provides a criterion for determining
the range of persons and groups over which positions of authority ex-
tend. The principle also marks off the functionally most important sub-
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set of the individuals' kin, and it further functions as a guideline for
the continuation of positions of authority and property relationships
through time. But although the conception of matrilineal descent is the
dominant principle used in social and political organization, it is by
no means the only one. In the field of inter-individual relationships,
relationships established through marriage are of considerable importance,
and the relationships between children and their father and their
father's lineage are functionally loaded to an important degree. So far
as positions of authority are concerned, selection and communal agree-
ment modify the principle of succession according to matrilineal descent.
Finally, the population is divided into groups not only through the ma-
trilineal principle, but there are also group divisions which are based
upon political arrangement and on a territorial division of the nagarz.
These additional principles should be stressed, as the principle of
matrilineal descent has generally been over-emphasized by previous
authors. Further principles divide the population into categories of
different social and political rank.2 Stratification is based upon type
of residence in a nagari. In principle, each nagari? recognizes three
categories of inhabitants: the descendants of the original settlers
(urang usali, "original people'), the descendants of strangers which
were accepted in the nagari at some later time (urang datang, strangers,
newcomers, arrivals), and the descendants of former slaves (locieh or
kemanakan dibawa lutuik, sisters' children below the knee) (see De
Josselin de Jong 1975: 11, Umar Junus 1964: 292, 308).

B. GROUP FORMATION AND INTER-GROUP RELATIONSHIPS
I. THE CONSTITUENT GROUPS

By constituent groups I mean those groups which are presumed to exist in
perpetuity and which function as the structural units of the nagari-con-
stitution. According to the adat of CKL, the basic socio-political units
are the groups called buah gadang. They correspond to the groups which
in the literature on Minangkabau are usually called buah paruik, paruik,
familie, or kawm (for an overview of the varying terminology see De
Josselin de Jong 1951: 49 ff.).
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1. The Buah Gadang and Its Intermal Structure

The buah gadang is defined as "one''in several respects: The members of
the buah gadang are said to 'have in common' or are "of one" panghulu-
title (sasako), heritage (sapusako), property (saharato), and grave-
yard (sapandam sapakuburan); they are people who are "offended and
ashamed together'" (sahina samalu). The buah gadang can be a matrilineal
descent group (MDG), comprising only persons who trace common matrili-
neal descent from one apical ancestress. It may also be stratified or
consist of MDGs of the same rank which do not together make up a MDG.

As it is a rule of adat that strangers and the descendants of former
slaves can acquire nagari-citizenship only by incorporation into a

buah gadang, the social strata are usually indicated through a reference
to their status as buah gadang members. For this reference the concepts
of matrilineal descent are used: All group members are referred to as
kamanakan ("'sister's children''). According to adat, there are four kinds
of kamanakan. To these four kinds of kamanakan correspond four different
mechanisms of incorporation and the three social categories which have
already been mentioned:

1. The first kind of group members is made up by the persons who are
directly related by matrilineal descent to the buah gadang's apical
ancestress, and who have become members by birth to one of the group's
female members. These are the ''sisters' children related by blood"
(kamanakan batali darah) or 'sisters' children below the chin'" (kamana-
kan dibawa dagu). A buah gadang may consist of such blood relatives only,
but may also contain kamanakan of the following three categories.

2. The second kind of group members are those who have been adopted by
the first kind and the adopted members'descendants. These are the ''sis-
ters' children below the breast' (kamanakan dibawa dado). Adoption is
rare in Minangkabau and mainly occurs for demographic reasons: The buah
gadang is threatened with extinction (punah, putuih) or there are no
male group members who can effectively lead the buah gadang and manage
its affairs. In principle, persons should be adopted with whom matrili-
neal descent relationships are recognized, but exceptions are permitted.
Usually, the adopted members are also batali darah, blood relatives in
the matriline, who were, before their adoption, members of a different
buah gadang resident in the nagam‘.3 In addition to nagar: residents
members of a buah gadang's balahan can be adopted. The balahan are
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groups formed by the descendants of persons who, in the past, had been
members of the buak gadang but who, at some time in the buak gadang's
history, have split off to move into a different nagar: (a case in which
such an adoption is envisaged will be described in Chapter 5). The adop-
tion requires a formal ceremony and the consent of the nagari-government.
The new members must be acknowledged as kamanakan (mangaku kamanakan)

and be officially and publicly received as new group members (dZon-
jokkan). After the adoption, the new group member(s) enjoy the same
rights and privileges as the blood relatives (see Willinck 1909: 357).

3. The third kind of group members consists of strangers and their des-
cendants, who have associated (malakok) with a buah gadang. Any stranger
wishing to settle in the nagari must be incorporated into a buah gadang.
Minangkabau adat says of them: "tabang manumpuehkan dahan — hanggo man—
camkan rantiang'' - ''(a bird) leaves the tree branch when flying away -
it catches a twig when sitting down' (Kroesen 1874: 22). They must find
a mamak, a "mother's brother', and they should seek acceptance in a buah
gadang which belongs to the same suku to which they, in their original
nagart, belonged. These are the ''sisters' children below the stomach"
(kamanakan dibawa pusek) or the ones related by ''good relationships'
(batali budhi).

4. The fourth group consists of the descendants of former slaves.
These are the ''sisters' children below the knee" (kamanakan dibawa
lutuik) or the ones "'related by gold" (batali ameh).

Slavery seems to have played only a minimal role in Minangkabau be-
fore the Padri-war. The Minangkabau are reported to have made occasional
raids on their non-Islamic neighbours and on the islands off the west
coast (Verkerk Pistorius 1868: 435 ff.). Only in the Padri-war, could
Minangkabau themselves be made slaves. For the padri treated all those
who did not want to submit to their rule as kafirs, unbelievers, and
unbelievers could be made slaves. The budak or locieh, as the slaves
were called, were treated as self-acquired property (harato pancaharian)
and after their master's death became budak pusako, inherited slaves
which were treated like inherited property (harato pusako) (see Kielstra
1892: 640 f£f.). In general, slaves seem to have been treated rather well
and were set free after having rendered good services to their master.4
When slaves were set free, they had, as strangers in the nagari, to look
for a mamak and to be accepted in a buah gadang, and they in general



64 PROPERTY IN SOCIAL CONTINUITY

chose their former master as mamak. When slavery was officially forbid-
den in the Colony in 1860, the colonial government freed all slaves,
and also freed the kamanakan dibawa lutuik from their often slave-like
obligations towards their former masters by buying them off (Kielstra
1892: 641, 643, Verkerk Pistorius 1868: 435 ff., AB 11: 82). In the
district of 'Old Agam', where CKL is situated, slavery played no role:
Only 504 kamanakan dibawa lutuik were bought off at the time (Kielstra
1892: 643). But in some other nagari, such as Silungkang and Padang
Sibusuk, nearly one third of the popuiation consists of the descendants

of former slaves.5

The different kinds of kamanakan are all group members. They are all
subject to the socio-political authority of their panghulu who repre-
sents all his group members in the nagari. Besides, all group members
share the same rules of exogamy. Thus strangers of suku X who had asso-
ciated with a buak gadang of suku Y were henceforth not allowed to marry
members of suku Y. But in some respects the status of the various kinds
of group members is clearly differentiated: The kamanakan of the third
and fourth kind have no equal vote in buah gadang matters. They are
ineligible for their buah gadang's panghuluship, an exception being some-
times made for the descendants of strangers. They also have no equal
rights to the buah gadang's property. As will be described in detail
later, only the blood relatives and the adopted members have a right to
an equal distribution (pambahagian) - the other kamanakan are only
""given' some property (pambarian; a story involving the property rela-
tionships between kamanakan dibawah lutuik and their former masters will
be described in Chapter 5).

2. Subdivision and Cleavage of the Buah Gadang

The buah gadang differ in genealogical depth. Some trace their existence
to times before the foundation of the nagari. Although not all ancestors
are remembered (the deepest genealogy, ranj<, which we saw comprised 11
generations),one ''knows" that the buah gadang and the first incumbent

of its panghulu title were among the founding families. Other buah gadang
have come into existence at a later stage. Some may have branched off
from an already existing one, others may have been constituted by the
descendants of strangers or former slaves according to the rules which
will be described later. In CKL, buah gadang are also subdivided into
formal subgroups, the kawm. Whereas subdivision as such seems to be a
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regular feature of Minangkabau adat, the form in which it is presently
done may have been seriously influenced by Dutch administrative policy.
This question will be discussed after the processes of subdivision and
cleavage have been described.

a. Subdivision: The Xaum

In CKL, the subdivisions of a buah gadang are called kaum. As the use

of the word kawn in the Minangkabau literature and in contemporary
Minangkabau varies considerably, some general remarks must be made first:

The word kaum is Arabic and means group. It has probably been used in
Minangkabau since the Islamization, but it is not known to which of the
socially defined groups the term was applied, and whether there was a
uniform usage throughout Minangkabau. In 1908, the Dutch colonial admini-
stration employed the term kawm to denote the groups which were to be
responsible for the payments of the newly introduced tax (Van Vollenhoven
1918: 249, Joustra 1923: 92). For this purpose the groups were chosen
which were presumed to hold property in common. The head of this group
was styled mamak kepala waris (Min.: mamak kapalo warih), the "‘mamak
who is the head of the heirs" (on the term warih see below pp. 99 and 196).
This use of the term has persisted into post-Independence Indonesia, and
it is universally applied in the State Courts. Disputes over group~pro-
perty are, by definition, over kaum property, and the kawm must be re-~
presented by its mamak kepala waris (see also Tanner 1971: 265 ff.). It
is, however, very doubtful whether the uniform usage in the courts
corresponds to a uniformity on the nagart 1eve1.6

In CKL, the kaqum are potential subunits of the buah gadang: The in-
ternal formal organization of buah gadang is expressed in terms of kawm.
A buah gadang can consist of one kawnm only, but also of several kaum.
There are 100 odd buah gadang in CKL and nearly 400 kaum. The average
thus is 3 to 4 kaum per buah gadang, but there are many buak gadang with
just one kaum, and at the other extreme is one buah gadang which consists
of 13 kaum.

The buah gadang is one group (kaum, in the most inclusive reference
of the term) with "one" property and '"one'" panghuluship and -title. Sub-
division of the buak gadang into two or more kaum involves a formal di-
vision of the common property, but not of the panghuluship. Of two kaum
in the same buah gadang it is said that "harato alah dibagi", the pro-
perty has already been divided. Both kaum have their kawn-leaders, the
mamak kepala waris, as they are nowadays called (the terms mamak kaum or
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tungganai are also still used, see below), who exercise authority in
kaum-internal property affairs. According to court-practice, they also
represent their kaqum in all disputes over kaum-property. In inter-kaum
disputes, however, or in intra-kawn disputes which cannot be solved at
the kaum level, the panghulu retains the highest authority also in pro-
perty affairs. No transfer of any buak gadang property, share-cropping
agreements excepted, may occur without him taking cognizance.

Common holding and division of property are, however, expressed on
two levels of socio-political organization: According to adat, in the
sense of political-administrative relations, the buak gadang consisting
of more than one kawm is still "‘one'"; all buah gadang members are still
urang saharato, people with one common property. The property division
in the buah gadang between its kaum is to be valid only internally. As
one of the stories told in Chapter 5 will demonstrate, this principle is
still recognized in the nagari and has practical consequences in proper-
ty-politics. On the other hand, the autonomy of the kawm in property
affairs is clearly acknowledged in the State Courts, where the mamak
kepala waris, and not the panghulu, represent their kawm in inter-group
disputes. This somewhat ambiguous kaum-buah gadang relationship may be
due to the fact that in the courts' perspective, kaum are the groups
which have one property; ''one property groups'' can be either kaum or
buah gadang groups in CKL.

Subdivision of buah gadang consisting of one kauwm into two kawm will
mostly be the result of a longer process. The division generally occurs
for demographic reasons, when the group members have become numerous
enough that they lose the feeling of ''really' being one group. Minangka-
bau adat says: '"Panjang dikarek - buntak dikapiang'' - 'what has become
too large, must be shortened, what tends to become unclear, must be
clarified" (Kooreman 1902: 917, Willinck 1909: 353). The division itself,
however, must be formalized. When the division is to occur, the rule of
"kok 1limo kali turun' - 'when there are descendants five times', must be
adhered to (Willinck 1909: 352, De Josselin de Jong 1951: 85). This rule
indicates the generation level at which the apical ancestresses of the
newly formed kaum are established: The apical ancestresses whose descen-
dants form the new kawn are those women who, at the moment the group
split is made, have had five generations of descendants. They thus are
determined on the MMMMM-level of the youngest living generation; the
counting proceeds from the youngest living generation upwards, not from
the apical ancestress of the former undivided group downwards, through
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the generations.7

The above description only refers to divisions of buah gadang or kaum
which consist of blood relatives. Kamanakan of the third and fourth kind
can also be given kawm-status, and in this case the kok limo kali turun-
rule does not play a role as there is no question of a common apical
ancestress. The formal recognition of kaum-status requires the decision
of the buah gadang elders.

The above principles do not only pertain to the subdivision of buah
gadang which are one kaum,but to subdivision of kawm in general. Due to
the varying demographic pressures, kaum will generally develop asymmetri-
cally. There may be kawm where the common apical ancestress is still re-
membered by the living kaum members. In others, however, where due to
failing demographic pressure there was no need for kawnm splits, the
common apical ancestress may be several generations removed, and the
actual genealogical relationships between the kaum members may be not
clear to them any more.

As long as the buah gadang as a whole is not split, the newly formed
kaum still have the same sako, panghulu-title. This is often kept by the
genealogically older kawm. But often (and apparently in Bodi-Caniago
adat in particular) the two kaum agree to rotate the title and the
panghuluship between them. This agreement is called "gadang balega
(bagilieh)" - 'the greatness rotates' (see also Willinck 1909: 801 f.,
De Josselin de Jong 1951: 87, who speaks of the adat sansako). This
agreement often leads to difficulties and serious conflicts between the
kaun. For one, this is due to asymmetric kawn development. If a buah
gadang subdivides into two kaum, the two kawm should alternatively use
the title. But if one of the kawm is subdivided again later, and there
are three kaum, the title should still be rotated between the two origi-
nal kaum, whereas the two ''subkaum' should now start rotating their turnm.
The title thus should be rotated in a sequence like ABACABAC. But after
some time, B and C will usually claim the same right as A. In addition,
the kaum which has held the panghuluship more often is loth to give it
to the other kaum after the panghulu's death and rather tries to install
one of its members as new panghulu again. Such conflicts often lead to
definite splits of buah gadang.
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b. Cleavage of Buah Gadang

By cleavage I mean the establishment of two (or more) buah gadang out of
one. The rules for cleavage are the same as have been described for sub-
division, but there is one important additional rule: As it is one re-
quirement for a group's buah gadang status that their members have '‘one
sako', the establishment of a new buah gadang means the establishment of
a new panghulu title. Conversely, the installation of a new panghulu
means the formation of a new bua% gadang. As the members of the new buah
gadang must have been members of a buah gadang before, the establishment
of a new buah gadang always means that an existing buah gadang is divided.
The process of cleavage is generally preceded by the subdivision of the
buah gadang into kaum.

There are four principle modes of establishing a new panghuluship.8
The concepts used to denote these four modes are not uniformly used
throughout Minangkabau,9 but the processes indicated by the sometimes
varying terms denote the same mechanisms: They deal with the cleavage of
buah gadang consisting of blood relatives (1 and 2), of the descendants
of strangers (3), and of the descendants of former slaves (4):

1. Gadang manyimpang (The Greatness branches off)

In the case of gadang manyimpang, a new buah gadang is formed by one
group of the blood relatives after an agreement over the cleavage has
been reached. The typical situation is, that the kamanakan batali darah
have increased. The buah gadang has already been subdivided into two
kaum and one kaum may already have moved to cultivate land in a diffe-
rant part of the nagari. So one decides ''that the time has come" and
that independence should be given to that kawm The new group is given
its own panghuluship and title, which in many nagari generally is (or
even has to be) derived from the panghulu title of the old buah gadang.
Thus if the buah gadang of Dt. Sinaro establishes a new buah gadang, the
new panghulu title may be Dt. Sinaro Panjang. To speak of '"old" and
"new" buah gadang only makes sense if it is related to the group which
keeps the original title, and this often is the genealogically older
group (descending from the older sister of the sisters who are apical
ancestresses). Another and mostly corresponding reference is to the
residence of the groups. The old group usually stays at the original
settlement area, the '"new' group moves away. But the two buah gadang may
also agree upon ''title-rotation': ‘Each buah gadang wears the original
and the new title in rotation. This was quite common in CKL.
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2. Bagu sehelat dibagi duo (One shirt is divided into two)

In this case, the buah gadang of the blood relatives is divided into two
groups of equal rank, which both keep the original panghulu title. Thus
one buah gadang Dt. Sinaro becomes two buah gadang with the panghulu-
title Dt. Sinaro. According to ''old" adat, this was forbidden, but it
seems to occur so often that most Minangkabau consider it an unpleasant
but hardly avoidable practice. Such a cleavage only occurs in case of
trouble: mostly when there are two or more kawn which cannot agree
which kaum is to keep the panghuluship or when the title-rotation does
not function. If the dispute cannot be solved by the other panghulu or
not even by the highest panghulu in the Karapatan Adat Nagari, the
Nagari Council, this kind of division may be the last resort.

3. Mangguntiang stha baju (A piece of the shirt is cut off)

In this case, a new buah gadang is formed by the descendants of former
strangers, who had at some time associated with the buah gadang. If
their descendants have increased, and when they have demonstrated their
worth, it may be decided to give them independent buah gadang-status.
They will be given their own panghulu title, which should in general be
derived from the title of their former panghulu. The new panghulu thus
may get a title like Dt. Sinaro nan Panjang.

4. Mambuek kato nan baru, mambuek panghulu baru (To make a new panghulu)
In this case a new panghuluship is created for the descendants of former
slaves which have been given independent buah gadang status. The title
is new insofar as it may not contain part of the sako of their former
masters; a new title has to be invented.

The same processes hold, of course, true for future cleavages of the
newly formed buah gadang. If at a later stage the buah gadang which has
been formed by the descendants of former strangers is split, this
will follow the rules laid out in 1. and 2., the rules concerning

cleavage of groups of blood relatives.
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II. OTHER GROUPS

The buah gadang and kaum have been described as the constituent socio-
political units. This constituent character is rooted in adat and the
nagari-constitution. In addition, there are other references to groups,
which partly overlap with buah gadang and kaum: jurai, rumah, kampuang,
and pariuak. In CKL, these terms have the following connotations:

1. The Jurai

The term juraz can be used to denote any MDG which traces common matri-
lineal descent to one common apical ancestress, irrespective of its
genealogical depth and formal structure. Jura:z thus can be used to refer
to a mother with her children, to a kaum or a buahk gadang, and it can
also denote a group of several buah gadang which share common matrilineal
descent. In general, however, the term juraZ is employed to indicate
lineages within the formal groups, the kaum or buah gadang; i.e. the
apical ancestresses of the juraz can be taken from each genealogical
level below the one on which the kaum- or buah gadang ancestress is lo-
cated. Juraz means both the actually living members of a jurai as well
as the group in perpetuity. It has a purely genealogical connotation: A
Jurai is always formed of blood relatives (batali darah), whatever their
social status may be.

2. The Rumah

The term rumah, house, refers to the rumah gadang, the Minangkabau long-
house, which is the center of kawm activities and ceremonies and in
which the female group members sleep together with their husbands and
children. Rumah, or the people who are sa-rumah, ''of one house', can be
used to indicate the kin group sharing the same rwmah gadang. The eldest
matrikinsman, the head of the house, is styled mamak rumah or tungganai.
But rumah can also be used in reference to all persons whose an-
cestresses, howsoever far removed, once shared the same rumah gadang. It
thus can indicate all members of a buah gadang, even if they now live

in several houses. In suku Caniago, e.g., there was a subdivision called
Caniago 5 Rumah, the Caniago of the 5 Houses. In this case, the 5 houses
indicated the five original buak gadang of that subdivision. In CKL, as
probably in most nagar? in Minangkabau and as in many other societies,
"house'' has both a genealogical and residential/territorial meaning. In
former times, the genealogical and residential rules were probably
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matched insofar as a residential unit was also a genealogical unit re-
cognized as a formal group. In a given historical situation, the people
who were sarumah constituted the kawn or even the buah gadang. When the
group members increased, at first new rooms would be added to the rumah
gadang, or a smaller house would be built adjacent to it. In this case,
the group members in the small house would still be '"of one house' with
the others. If the group continued to increase, people would start think-
ing of building a new rwmah gadang. This is an important matter, to be
decided by the whole group and the panghulu. If the new rumah gadang was
built, the group members going to live there would have their own mamak
rumah Or tungganai, and the residential split would probably be accom-
panied by a formal subdivision of the group.

As far as I can judge, the genealogical principle, however, was the
decisive one. It certainly has proved to be the persistent one in CKL,
where the residential referent has lost most of its importance. For
rumah gadang are no longer regularly reconstructed (it is too expensive
and people appreciate some more privacy) and the rumah gadang which are
still used usually do not house a formal group any more. The majority
of people live in smaller houses, which have space enough for a jurai of
three generations. Whether these houses can be called rwmah in its adat
meaning is questionable. In CKL, the eldest male matrilineal relative of
a group living in a small house is sometimes designated mamak rumak,
but in general mamak rumah or tungganai is used to denote the kaum-heads,
also when the kaum members lived in several small houses.

3. The Kampuang

The concept kampuang is also used with both genealogical and territorial
reference in Minangkabau. In the literature, it is used to refer to
groups such as buah gadang in CKL as well as to larger groups composed
of several buah gadang of the same suku. This seems to be the general
case for nagar? with Koto-Piliang adat in the district 50 Koto.

Kampuang is also used to indicate the settlement area in which a genea-
logical kampuang lives. In CKL, the word is only used in a residential/

territorial meaning.10

4. The Pariuak

The word pariuak literally means ''rice-pot'. It is used to denote the
people who share one rice-pot - the group of matrilineal relatives who
eat together.
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III. GROUP FORMATION ON MORE INCLUSIVE LEVELS AND THE SYSTEM OF INTER-
GROUP RELATIONSHIPS

The buah gadang are the basic socio-political units in the nagar<. Their
mutual relationships, hierarchical order, and the formation of more in-
clusive groups of buah gadang are regulated in the nagari's constitution.
The constitution is partly subject to Minangkabau-wide adat which con-
tains principles according to which a nagari must be constituted; in
part it consists of constitutional arrangements which have been made by
the nagari's political leaders.

One of the most important principles of nagari organization is that
each Minangkabau individual, and consequently each group, must belong
to a suku, and that there must at least be four swku in a territory be-
fore the territory may be declared a nagari?. The description and analysis
of the Minangkabau suku organization is complicated by the fact, that
the term suku is applied to groupings of different character - in the
literature as well as in the various nagari: Suku refers to the named
groups which are generally considered to have been Minangkabau-wide
matriclans, and which are said to have developed out of the 'original"'
four suku Koto, Piliang, Bodi, and Caniago. At present, there are more
than one hundred of such suku in Minangkabau, but they have group cha-
racter only on the nagari level. Secondly, suku dalso refers to admini-
strative associations of buak gadang which may not be related to each
other by actual or assumed common matrilineal descent and which may even
belong to different clan-suku. A detailed discussion of the Minangkabau
suku system and of the interpretations given to it in the literature

1

would go far beyond the scope of this study. Here, I shall only des-

cribe the situation as it was in nagar? CKL.

In CKL, there are two kindsof most inclusive groups, the suku and the
hindu. The suku, also called suku pusako, are formed according to the
principle of common matrilineal heritage, and are known by the matri-
clan names. The hindu (from <nduek, mother, genetrix) or hindu adat,
which formerly had been called suku adat, are formed according to the
principle of adat in the sense of political arrangements not (or not ex-
clusively) based upon common matrilineal descent. The Aindu adat are
named after its dominant suku pusako group or after the number of its

component suku pusako groups.12
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In CKL, there are 9 suku pusako: Sikumbang, Guci, Koto, Jambak,
Caniago, Selayan, Melayu, Pili, and Tanjung. There is unfortunately no
exact information on the number of the suku members, but the relative
strength can be indicated by the number of kaum and the multiplication
of the ?gmber of kaum by the average number of the members of one kawm
(25.5):

Suku Number of kaum Estimated number of members
Sikumbang 76 1.938
Pili 11 279
Tanjung 10 255
Guci 80 2.040
Melayu 10 255
Koto 93 2.371
Caniago 32 816
Selayan 27 688
Jambak 39 995
378 9.636

Genealogical relationships are not acknowledged between all the buah
gadang of one suku pusako. Those which are related to each other by
common matrilineal descent and which have developed through the proces-
ses of cleavage from one original buah gadang are characterized as being
"saparuik' - ''of one womb''. (Note: In the literature the term saparutk
is generally used as a formal group term for the groups called buah
gadang in CKL.) But with other buah gadang of the same suku no such re-
lationships are recognized. Some buah gadang had,at the time of the
first immigration, come from very different parts of Minangkabau. With
these buah gadang, only a very vague and putative common descent is
recognized on the basis of common suku-membership, and the notion that
all members of one suku ultimately had descended from one original group.
With other buah gadang, even those relationships are not recognized as
they had been formed by the descendants of strangers (who before their
incorporation may have belonged to another suku) or the descendants of
slaves. This, at least, is the conception held by the adat experts in
CKL. The different kinds of relationships are clearly distinguished by
them, and one still '"knows''the actual kind of relationships. The charter
of relationships is orally transmitted, and it is also written down in
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the tambo of the nagari. We were shown excerpts, containing the lists

of panghulu (buah gadang) and their grouping according to saparuik re-
lationships. In the tambo excerpts, adat experts had also written down
the places of origin of the buah gadang which had moved to CKL from else-
where.

The buah gadang of the 9 suku pusako are grouped together differently
in the 12 Aindu adat. The composition of the hindu is as follows:14

1. Hindu Sikumbang Tangah (the Sikumbang in the middle ). This Aindu
comprises at least two unrelated (in the sense of saparuik) groups
of Sikumbang buah gadang.

2. Hindu Sikumbang Koto Ambalau (the Sikumbang in Koto Ambalau). This
hindu comprises at least two unrelated Sikumbang groups and the four
buah gadang of suku Pili.

3. Hindu Sikumbang Koto Kubang (the Sikumbang in Koto Kubang). This
hindu consists of at least two unrelated Sikumbang groups and the
three buah gadang of suku Tanjung which originally settled in the
northern part of CKL.

4. Hindu III Saniniek (the three of one grandmother, ancestress). This
hindu comprises buah gadang of suku Koto, Guci, and Melayu.

5. Hindu Jambak Ujuang Balai (the Jambak at the end of the council hall).
This Aindu consists of two unrelated Jambak groups.

6. Hindu Jambak Batu Baji (the Jambak at Batu Baji). This Aindu is com-
posed of two unrelated Jambak groups and one group of Sikumbang buak
gadang .

7. Hindu Caniago 5 Rumah (the Caniago of the five houses). This Aindu
comprises 8 buah gadang of suku Caniago which form at least two sapa-
rutk groups.

8. Hindu Caniago-Selayan. This hindu consists of two unrelated Selayan
groups and three buah gadang of suku Caniago.

9. Hindu Koto Jantan (the male Koto). This kindu comprises several (at
least three) unrelated groups of suku Koto.

10. Hindu Koto Batino (the female Koto). This kindu is also composed of
several unrelated Koto groups and in addition comprises those buah
gadang of suku Tanjung which originally settled in the southern part
of CKL.

11. Hindu Guci Tangah (the Guci in the middle ), and

12. Hindu Guci Ateh (the Guci high up (the mountain)), which are both
composed of at least two unrelated groups of Guci buah gadang.
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The hindu adat are formally subdivided into sabuahk paruik. The sabuah
parutk comprise buah gadang of one suku pusako within the Aindu adat.
Depending on the number of buah gadang within one hindu there are one or
two sabuah paruik, 4 buah gadang being the average of a sabuah parutk.
The sabuah paruik are grouped together as far as possible according to
genealogical closeness, but even they contain buah gadang which are not
considered to be related to each other. As will be remembered, the re-
lated ones are called saparuik. Experts in CKL laid great emphasis on
the difference: Buah gadang which are sabuah paruik were ''disabuahkan',
were made into one buah paruik. (Note again: In the literature the term
sabuah paruik is often used for what is called buah gadang in CKL).

This rather complex arrangement will briefly be outlined in its his-
torical development (as could be reconstructed according to the informa-
tion given by CKL experts): At the time when the territory of the later
nagart CKL was still forest, 7 panghulu with their buah gadang moved
into the area. They took possession of as much land as they wanted and
started to cultivate it. These were 3 panghulu of suku Sikumbang, and
one each of suku Selayan, suku Guci, suku Koto,and suku Jambak. In the
course of time, the original buah gadang split and other immigrants moved
into the area. The first settlers allowed them to settle nearby and to
occupy and cultivate land. At that time, the newcomer groups retained
their suku pusako membership but had to submit to the socio-political
authority of the panghulu of the oldest lineages. The 7 panghulu, the
leaders of the first buah gadang to occupy the area, were styled panghulu
7 suku and their following suku adat.

The population increased and new immigrants*settled in the area adja-
cent to the original settlement area. In the course of time, the inhabi-
tants of the various small residential clusters established three koto.
Koto are settlement centers which have already some formal structure but
not yet the status of a nagari. They could be established in an area
over which no nagari yet claimed sovereignty but also within a nagari
area. In the latter case, the founders of a new koto could be given na-
gari status, too, by the government of the original nagari which forth-
with had the position of a "mother-nagari' towards the new one. In CKL,
however, no nagar< had claimed sovereignty over the area.

The centers of the three koto were located at some distance from the
original settlement area (see map p. 76), and their foundation must have
occasioned a shift in the traditional power-system from the old to the
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new and more heavily populated settlement clusters. Apparently, not all
newcomers wanted to subject themselves to the authority of the panghulu
7 suku. So when the inhabitants of the three koto decided to establish
one nagari in the area, the former 7 suku system was changed into the
12 hindu constitution. In each of the three koto were 4 hindu adat.

The 12 hindu system is said to be the "cupak usalz' of CKL -
the "original measure/standard'" which cannot be altered.15 All new
groups had to be incorporated into their framework. The sabuah parutk
division, on the contrary, was flexible. A comparison of the sabuah
parutk groupings in the tambo excerpts with the groupings given for the
contemporary system shows that there had been several rearrangements of
the buah gadang.

When the nagari was founded, there were 60 panghulu recognized as
buah gadang leaders, and each hindu adat consisted of 5 buah gadang.
These 60 formed the Karapatan Adat Nagari, the nagari adat council. For
administrative and governmental affairs, the hindu-functionaries con-
stituted the highest executive. Each xindu has one panghulu bahindu - a
panghulu for hindu affairs, one juaro adat ('adat champion''), who has the
function of an executive official, and an anak mudo ('‘young child'), who

16 The juaro adat form a sepa-

functions as assistant to the juaro adat.
rate council under the chairmanship of the tambang adat (the '"mine of
adat'), who generally is a panghulu. The original 7 suku (adat) are still
acknowledged, and the 12 panghulu hindu are normally referred to as ''the
panghulu of the 7 suku', although they number 12. The panghulu of the

7 hindu which have grown out of the 7 suku adat are regarded as having

a "somewhat' superior status, and in formal ceremonies their former posi-
tion is indicated by special seating-arrangements. The juaro adat are
likewise distinguished and one speaks of the juaro of the 7 suku and the

Juaro of the 5 hindu.

Both suku/hindu adat and suku pusako have different spheres of compe-
tence and a different, though overlapping, hierarchy of socio-political
authority. CKL- adat says: 'Pusako sakato wniniek mamak - adat sakato na-
gari'" -'"Pusako is a matter of the lineage elders - adat is a matter of
the nagari". Pusako matters are subjects dealing with heritage, property
and panghulu titles. Disputes about such problems should be settled in
the suku-pusako hierarchy. Pusako also regulates the question of exogamy.
In principle it is the suku pusako which are the exogamous units (see
below D III 2). Inter-buak gadang inheritance is also regulated according
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to pusako: If one buah gadang is extinct (punah) its property must be
inherited within the suku pusako.

The hindu system is concerned with adat, which is used here in the
sense of nagart administration and government, from which pusako (intra-
lineage-, suku pusako-)affairs are exempt. Though the hindu are also
spoken of in terms of matrilineal descent, hindu relations are irrele-
vant for matters such as property and marriage. Hindu, induek, means
"mother". The hindu III Saniniek, the 'three with a common grandmother",
for instance, contains buah gadang from suku Guci, Koto, and Melayu. In
adat, they are '"one' - but they may intermarry, and if the Guci in III
Saniniek should become extinct, their property would be inherited by
Guci buah gadang of another hindu, not by the buah gadang of Koto or
Melayu in their hindu.

When the nagari was founded, there were 60 buah gadang and panghulu.
Since then the number of buah gadang has increased, and in CKL 100 pang-
hulu are recognized as legitimate buah gadang leaders and members of the
Karapatan Adat Nagari. The imposition of a new political superstructure
by the Dutch has, however, seriously affected the adat constitution (see
also Chapter 3). The Dutch had not recognized all panghulu as being of
equal rank, and only a limited number had been given "panghulu-offices'
in terms of the new administrative system. At the end of the last century,
the Dutch had further forbidden the establishment of new panghulu titles,
and the 100 panghuluships most probably are the number at which the buak
gadang and panghulu system was ''frozen in'' by the Dutch. They do not
seem to have realized that with the prohibition to create new panghulu-
ships they also disturbed the adat mechanisms of group formation. A num-
ber of '"wild" pangfuluships have been established, and the panghuluships
have risen to a number between 113 and 139. It is not easy to determine
which panghuluships are the "wild" ones; even among the acknowledged
adat experts of CKL there is some disagreement about that. In 1975, there
were only 20 panghulu who had officially been installed, among them two
of the panghulu 7 suku. Their authority has decreased, but the adat con-
stitution and the adat functionaries still play a considerable role in
nagari politics. The Karapatan Adat Nagari still holdsmeetings, and so
do the juaro adat under the leadership of the tambang adat, who also
functions as the chairman of the Xarapatan Adat Nagari. In terms of wes-
tern conceptions of effectiveness, they cannot govern the nagari, but
they are still influential enough to sabotage the national nagar: admini-
stration, which, to a great extent, is also recruited from their numbers.
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IV. THE TERRITORIAL DIVISIONS OF THE NAGARI

The territorial structure of CKL is as complex as the adat and pusako
structure. There are several and partly overlapping territorial divi-
sions of the nagari (see map. p. 76), which divide the inhabitants into
adat-, neighbourhood-, religious- and administrative local communities
(see also below E II on Residence).

1. The Adat Divisions of CKL

Traditionally, CKL is divided into three koto. Besides being a territo-
rial division of the nagari, the koto division is also a division of
adat. The members of the four xindu localized in a koto formed semi-
autonomous groups in adat. Adat matters and disputes usually came to the
attention of ''the nagar:', i.e. the combined three koto, only after they
had been discussed and decided within the koto. In former times, the
people of one koto also shared collective liability in unsolved

homicide cases.

In the course of time, the koto division has been overshadowed by an-
other adat division of the nagari territory. When the Dutch used the
Minangkabau nagari? as units of local government in the 1830's, some
nagart were divided, others united for administrative purposes. CKL was
divided into two nagari, Candung and Koto Lawas. There were 5 Aindu in
Candung and 7 in Koto Lawas. Besides the division into koto, one spoke
increasingly, but not exclusively, of an adat of Candung and an adat of
Koto Lawas. When Candung and Koto Lawas were reunited in 1915, this dis-

tinction was retained.

2. The Buek Division
Another important division of the nagari is the one into buek. The buek
may best be described as neighbourhoods which have been constituted by
agreement of the members of the various suku residing in the same resi-
dential cluster of the nagari. The buek are subdivided into wmpuek (Ind.:
kelompok, group, cluster), which are the smallest territorial units con-
sisting of members of more than one buak gadang of one or of different
suku. The buek have their own rules and regulations, buek perbuatan, con-
cerning community and neighbourhood matters. Probably since the Padri-
war, each buek has developed its own regulations about the surau (prayer
house) and mosque.

Besides the two basic principles of group and authority structure in
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CKL which have already been mentioned (adat sakato nagari - pusako saka-
to niniek mamak) there is a third one concerning the buek: 'Buek sakato
balingka" - '"neighbourhood matters are decided by the neighbours'. The
buek council is formed by the oldest men of the kaum resident in a buek.
Besides, each wmpuek has a panghulu buek, a panghulu for buek affairs,
who usually is no panghulu according to adat, i.e. no incumbent of a
buah gadang's sako. The panghulu buek are umpuek representatives, who
are responsible to the buek for the maintenance of umpuek affairs.

The buek structure probably precedes the foundation of the nagari and
can be regarded as the oldest form of cross-buah gadang (suku) political
and social organization.17 After the nagari had been founded, the old
buek structure was retained, but with the increase of the population
some of the old buek have been subdivided and new buek have been formed
in formerly unsettled parts of the nagari. The buek borders partly cut
across all other territorial divisions of the nagari. As buek are not
concerned with adat (which is a nagar< matter) the adat-territorial divi-
sion into the three koto and later into Candung and Koto Lawas was less
relevant than the actual territorial neighbourhood. In some parts of the
nagari, settlement clusters which belong to two koto are much closer
to each other than the other settlement clusters in their respective
koto, and buek were formed across the koto-divisions or vice versa.

3. The Sidang System

The territory of CKL is further divided into four sidang. The sidang are
religious councils, which are attached to the four main mosques. Their
function is decision making in religious matters, mainly in disputes
about marriages.

The contemporary sidang system in CKL most probably is the remainder
of the attempt to establish a theocratic governmental system, which in
the Padri era had been undertaken in most nagar< which had come under
the political domination of the Padri forces (cf. AB 39: 212 ff.). In
CKL, it was based upon the buek system. Several buek were united to form
one sidang which, with the mosque as its center, was to be governed by
the mosque officials and representatives of the buek. The highest buek
representatives were called Tuangku or Angku in CKL; according to the
number of buek united in one sidang their full title was Tuangku nan 3
or Tuangku nan 4. In CKL, the sidang system has been "adatisized", inte-
grated into the adat political structure in the course of time. A sharp
distinction was made between the 'four sidang according to adat" and the
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religious village council which has been created within the local govern-

ment system (see Chapter 3: 125 f.).

4. The Jorong Division

Finally, the nagari? is divided into village districts, jorong, as part
of the local govermment system. The jorong borders to some extent run
parallel with old buek borders. Each jorong has a village district head-
man, wali jorong, as administrative head, who is subject to the village
mayor, the wali negeri. In his daily affairs, the wali joromg is assis-

ted by a jorong deliberation-committee.

C. THE ALLOCATION OF AUTHORITY
I. THE BASIC NOTIONS OF AUTHORITY IN MINANGKABAU ADAT

The basic notions of authority in Minangkabau adat are well expressed
in one of the most frequently quoted adat sayings (see e.g. R.M. Dt.
Rajo Panghulu 1971: 80):

"Kamanakan barajo ka mamak

mamak barajo ka panghulu

panghulu barajo ka mupakat

mapakat barajo kapado alua

alua barajo kapado mungkin dan patutk
patuik dan mungkin barajo kapado bana
bana itulah nan mangjadi rajo."

"The kamanakan are subject to the mamak

the mamak is subject to the panghulu

the panghulu is subject to the mupakat

the mupakat is subject to the power of reasoning

the power of reasoning is subject to what is appropriate and possible
what is appropriate and possible is subject to truth

it is truth which is the highest authority (which becomesking)."

Final authority thus is vested in abstract values, but what is appro-
priate, possible, and true, must be found through the exercise of human
reasoning. As far as authority is vested in man, the adat saying well
expresses the two basic notions of authority which pervade all Minang-
kabau adat:
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1. There is the idea that authority is vested in individuals (mamak,
panghulu) who occupy social positions which are defined by sex, age,

and offices. This authority is hierarchical. It gives the individual
occupying such a position authority over other persons. The hierarchy

of social positions corresponds to the political structure of the nagarz,
starting on the most exclusive group (jurai) level up to the most in-
clusive group, the nagarz.

2. There is the idea that authority is, somewhat diffusely, vested in
groups of persons. This finds its expression in the principle that all
decisions affecting groups must be taken in a process of common delibe-
ration, musyawarah, and lead to a unanimous decision, sakato ('‘one word')
or mupakat. This principle applies to all group levels, and it comple-
ments and restricts the first principle according to which authority is

vested in individual persons.

The groups, in which authority is vested according to adat, are the
groups we already have discussed: structured by matrilineal descent or
at least modelled on this principle. Authority is allocated to indivi-
duals as members of such groups. In the following, I shall describe the
manifestations of the adat principles. The territorial and politico-
religious group structures have already been discussed and the offices
of these structures have been mentioned. As they are of less relevance
for property affairs, they need not be described in detail here.

II. AUTHORITY VESTED IN SOCIAL POSITIONS

1. Group Leadership

The clearest manifestation of authority vested in social positions which
are filled by individuals is the rule that each group has, or must have,
a leader. This rule finds its expression in the notion of 'mamakship''.
Each group from the smallest jurai to the hindu adat must have a mamak.
Mamakship in this sense denotes group leadership. It involves authority
over the group members and the representation of the group or the indi-
vidual group members in inter-group relationships. This pertains to all
kinds of social relations: political, where the group is represented in
the nagari; economic, where all property transactions between members of
different groups (or between groups) need the presence and the consent
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of the group leader; social, like cases of marriage, where the group
leader must give his consent and represent his group and his marrying
kamanakan in the ceremony.

As regards intra-group affairs, the mamak (on whichever group level)
is responsible for the maintenance of order in his group. He is the
person whom one must notify when one wants to leave the nagari and to
whom one must report when one returns.

With respect to outsiders, the mamak is responsible for any acts
which his group members may have done in violation of adat. He must take
care that the fault is atoned by the appropriate measures. If not, it
is he who will be sanctioned, too, not his group member only. Thus if
a group member has violated adat by not adhering to the marriage rules,
it will be his or her mamak who will be banned from nagar? political and
social activities, unless atonement for the fault has been made. In CKL,
we observed several such cases where a mamak was held liable for an
offence of his kamanakan. The mamak is also responsible for the execu-
tion of any decisions taken at more inclusive group levels.

Mamakship in general is vested in the male sex (but see Korn 1941 on
the "female mamak') and is defined by age: The mamak is the oldest matri-
lineal kinsman of the group, of a jurai of any size. No official process
is required to make him mamak. If the present mamak dies, or when he is
unable to fulfill his function, the kinsman next in age will automati-
cally assume the function of mamak. These principles are modified for
those mamakships which are vested in offices, which exist from the level
of buah gadang upwards. The system of offices will be described later.

2. Authority Vested in Females

The mamakship is not the only individualized social position in which
authority is vested. The mamak's authority covers the representation of
the group completely, but in matters internal to the group authority is
also vested in the position of the eldest woman of the group (jurai un-
til the size of buak gadang). She is the "limpapeh rumah gadang', the
"strong pillar of the family house', and the “‘amban puruek - kunci nan
tagueh" - 'the strong lock of the chest' in which the harato pusako, the
group's inherited property, is kept (see Willinck 1909: 392, 403, 601,
Korn 1941: 319; R.M. Dt. Rajo Panghulu 1971: 50; I.H. Dt. Rajo Panghulu
1973: 50 ff.). She wields the highest authority within the house. But
her authority is not restricted to purely domestic matters. For the
oldest woman is the one '"nan pagang harato', who controls and keeps the
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property, who has the dominant voice in the distribution of the group's
property and any surplus the group's property may have yielded (for more
details see Chapter 4). That these references to the woman's position
are not just idealizations of the female's/mother's role but a concrete
reference to her function in social organization is amply borne out by
the knowledge we have of Minangkabau social life during the last one and
half centuries (compare Willinck 1909, Korn 1941, Tanner 1971), and it
will also be apparent in the stories of property affairs (Chapter 5).

In group internal affairs, she is even characterized as the highest
authority: Willinck states ''that in the Minangkabau family circle, the
oldest common ancestress, if still alive, actually stood above the mamak.
She remained in each case where family affairs had to be decided in the
sabuah paruik or jurai, the highest authority (1909: 391 f., cf. Korn
1941: 320).

Yet in general, women cannot assume the function of group leader and
outward representative. If males are absent, this function is generally
assumed by the leader of the group which is most closely related accor-
ding to matrilineal descent. Occasionally exceptions are made, but this
seems to be restricted to group leadership in property affairs.18
According to our findings, the principle that women cannot act as group
leaders is adhered to. In one case in CKL, where the problem arose
whether a woman could represent her kawm in a property transaction, the
adat functionaries decided that she could not and that the mamak kepala
waris of the most closely related kawm should do so. The principle is

also, with some exceptions, applied in the State Courts.19

3. Authority Vested in the Father

According to adat, only little authority is vested in the role of the
father. The mamak is the center of authority; it is he who should disci-
pline his kamanakan if necessary. The mamak represents his kamanakan in
social and political matters, and the childrens' pusako affairs are also
subject to the authority of the mamak and the childrens' matrikin in
general. Minangkabau men as fathers are supposed ''to carry their chil-
dren'', as mamak they are supposed to 'lead their kamanakan''. However,

in their role of in-married husbands (urang sumando), men participate in
the decision making processes which affect their childrens' property
affairs and in the ceremonies which accompany their rites de passage.
Besides, fathers can exercise some economic control over their wives and
children by transferring their self-acquired property or some of their
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own jurail's pusako-property to the conjugal household. But in principle
the father's authority is limited to minor domestic matters (see also
below the sections on marriage and residence).

The adat conceptualization of the father's role, however, is modified
through the Islamic notions about the father's position. In religious
matters, fathers usually represent their children, In particular, fathers
act as marriage guardians ''according to religion" (wali syarak) besides
the mamak, the marriage guardian "'according to adat" (wali adat). The
extent to which fathers can exercise authority over their children has
also changed considerably during the last 150 years, mainly as a conse-
quence of the decrease of the mamak's authority and an increasing econo-
mic orientation of men towards their conjugal household (this development
will be analyzed more fully later in Chapters 5 and 6). Men live more
permanently in the houses of their wives, they contribute more to the
economic budget of their wife and children, and they usually pay the
school fees which in former times were paid by the mamak. But the fact
that they do so, and that they are consequently less in the house of
their kamanakan (which means that their childrens' mamak also will stay
most of the time with his children) does not mean that the authority
over the children has been shifted from mamak to father. It rather has
concentrated on the childrens' mother. According to our experiences,
both with villagers and educated townspeople most serious decisions and
disciplinary measures were taken by the wife/mother, the husband/father
taking care not to interfere with the education of 'her'" children (cf.
Tanner 1971; Thomas 1977).

III. AUTHORITY VESTED IN OFFICES

The leadership positions of the buah gadang and of all more inclusive
groups formed by buah gadang, are vested in offices. Offices are social
positions that in principle exist independently of their incumbents. If
the office is vacant, the function is either fulfilled by an office
holder of another group acting as representative, or by the group's
mamak as non-office holding ''normal'' group leader. Only within the buah
gadang are there some offices which are attached to concrete individuals.
The offices are titled, and the office titles (gala bapangkat) and par-
ticularly the title of the panghulu (the sako) belong to the inherited
property (pusako) of the buah gadang's blood relatives(see below Chap-
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ter 4: 164 ff.).

1. The Offices of the Buah Gadang

a. The Panghulu

The leadership of the buah gadang is vested in the panghulu. The panghu-
luship is the sako of the group, which descends through the generations.
But the panghulu is also the group's leader in the nagari. Thus if a
panghﬁlu is to be installed, two sets of rules have to be adhered to.
One set refers to the choosing of the panghulu-candidate by the persons
to whom the panghuluship belongs. The other refers to the rules by which
the nagari political community accepts a new panghulu as one of its
leaders.20 According to the principle of pusako, the appointment of the
panghulu is the concern of the group which holds the sako as inherited
property (pusako). No panghulu can be installed without the unanimous
"round'" decision of the group,without a kebulatan kaum buah gadang. As

a general guideline, the title is to descend from mamak to kamanakan,
from MB to ZS. But this is, at least in the adat Bodi-Caniago, not a

21 It
rather indicates that succession must be between matrilineal relatives

prescriptive succession rule in terms of genealogical positions.

and that it should be from a senior to a junior generation. But in prin-
ciple, the candidate must be chosen, and have all the attributes that
Minangkabau adat demands of a panghulu.zz The principle of MB-ZS succes-
sion is further mediated through the institution of gadang balega
according to which the panghuluship is rotated between the jurai or kaum
of the buah gadang (see above). So the successor may well be a brother
or grandnephew or even a very distant matrilineal relative of the former
panghulu. 1f the buah gadang members cannot agree upon a candidate and
the musyawarah does not lead to mupakat, the sako is dilipek, ''put aside',
for the time being. In the case where there is no suitable candidate at
all (no male buah gadang members, or only too old or too young ones etc.)
the sako is tatarueh, "deposited'. If the sako is dilipek or tatarueh,
the buah gadang has a '"normal'' mamak as group leader (or a panungkek, see
pPp. 82,88). He will act as mamak in all intra-group affairs and will in
principle also represent the group in the nggari. Only on the occasions
where a panghulu must act in nagar? affairs, will the group be represent-
ed by one of the panghulu who is '"saparuik'.
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According to the principle of adat, the installation of a panghulu
is a matter of the nagari, and the other panghulu must accept the new
candidate as their equal. Non-acceptance is expressed by not attending
the ceremony at which the highest nagar: officials, the panghulu of the
12 hindu, the juaro adat and the anak mudo, finally invest the new pang-
hulu with his title.

The selection and installation of a panghulu is a long and expensive
process. Several meetings must be held, in which the approval for the
candidate must be formally secured from different groups of persons,
starting with kin groups moving up through the more inclusive political
groups and finally culminating in a meeting in which only the panghulu
of the 12 hindu, the juaro adat, and anak mudo participate and in which
the new panghulu is officially installed 'by the nagari'. At all these
meetings, ceremonial meals are held, and for the final ceremonies a buf-
falo must be slaughtered, a certain amount of rice must be given, and
the adat-money must be handed to the adat-officials.23

The panghulu can be installed in three different ways, which are dis-
tinguished according to the distance in time from the end of the pre-
vious panghulu's office-holding. The descriptions given in the litera-
ture are rather uniform, but there is some variation in the tenminology.z4
The following categories are used in CKL and also in the nagar: III Balai
and Padang Tarab, where we were able to attend altogether 4 panghulu in-
stallations:

1. Hiduik Bakarilahan

In this case, the succession occurs during the lifetime of the old pang-
hulu. This happens very rarely. Informants in CKL could not remember a
single case, but there was a rumour that one panghulu, while still alive,
wanted to give his title and office to a kamanakan.

2. Mati Batungkek Budi

In this case the successor is determined shortly after the panghulu's
death and publicly declared panghulu in a formal meeting of the highest
adat-functionaries. This meeting should take place on the day of the
death or immediately afterwards. The actual installation ceremony is
then held after the funeral ceremonies, but must not exceed three weeks
from the day of death. Until the installation ceremony has been held,
the new title holder cannot act as panghulu, although the transfer of
the panghulu title is and remains valid, and the new panghulu-to-be is
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addressed with his new title. In CKL, there are several of such '"half-
panghulu" who have not yet held the installation ceremony, and who can-
not "go to adat'" as panghulu. During our stay, one panghulu died, and
on the same day a buah gadang member was selected and declared new pang-
hulu in the manner described above. Due to nagar: politics, however, the
installation ceremony was not held in due time, although it had been
scheduled during the meeting in which the candidate was declared pang-
hulu. Unfortunately, the resulting problems had not yet been solved

before we left the nagari.

3. Mambangkik Batang Tarandam

This is the ceremony by which a panghulu is installed if his predecessor
has been dead for a longer period than for which mati batungkek budi is

allowed. This is the most elaborate and most expensive way to install a

panghulu.

b. The Panungkek (Tungkek)

In CKL (as well as in other Bodi-Caniago nagari) a panghulu can have

one or more panungkek, 'aides'. The panungkek also carry the title Datuek,
and their title is generally derived from the title of their panghulu.

So if the pangfulu is Dt. Sinaro, the panungkek's title may be Dt. Sinaro
nan Tungga. The function of the panungkek is to help the panghulu in the
administration of the buah gadang. If the buah gadang consists of several
kaum, a panungkekship may be created and the administration of one or
more kaum may be entrusted to the panungkek.

The office of panungkek is closely connected with that of his pang-
hulu. The panungkek is installed together with his panghulu, and con-
tinues to function as long as a new pang’mlu is not installed. If a new
panghulu is installed, he may confirm the old panungkek, but the panungkek
may also be relieved of his office and a new one appointed. If the pang-
hulu dies, the panungkek assumes most of the panghulu functions in buah
gadang internal matters. In adat, in the nagari, he can represent his
panghulu only to a limited degree. It is not unusual that panungkek try
to establish themselves as successors when the panghulu has died. This
is called '"bulan manjadi matahari'' - ''the moon becomes the sun''. Parti-
cularly in cases of gadang balega, where panghuluship and parnungkekship
are rotated, this often leads to buah gadang cleavage in the form of
baju sehelai dibagi duo (see above p. 69). In contemporary CKL, there
are several groups the status of which - kawm or buak gadang - and the
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status of their leader - panungkek or panghulu - are unclear.

c. The Angku

In CKL, each panghulu who is not the eldest lineage member, has an ad-
visor, an angku. Angku is used here to denote the adat-office. Besides,
it is a title of Islamic functionaries, it can be conferred upon elderly
persons as an honorary title, and is also used as a polite form of address.
The angku according to adat is the eldest and wisest man of the buah
gadang, who is to give advice in all matters, particularly in adat
matters, to the young and perhaps inexperienced panghulu. He is instal-
led together with the pangfuilu, and his title is the same as the pang-
hulu's, with the difference that, instead of the Datuek title prefix, the
angku has the "Angku'' prefix. The angku of Dt. Sinaro thus is Angku Si-
naro. In CKL, the groups under a panungkek usually also have their angku.

2. The Offices in the Hindu System

The offices in the Aindu system are quite complex. The information which
was given in CKL by informants and which could be found in the excerpts
of the village-tambo was partly ambiguous or contradictory. It seems
that some offices were created after the Dutch had established their ad-
ministrative system as it has been also reported for some

offices in district 50 Koto (see De Rooij 1890; Leyds 1926).

a. The Panghulu Bahindu

Each group in the Aindu system has a panghulu as leader who is responsi-
ble for the management of Aindu (adat) affairs, but who for the rest
functions as primus inter pares with the other panghulu.

On the buah gadang level, the panghulu are the panghulu of the buah
gadang. On the sabuah paruik level, there is a panghulu babuah paruik.
This is one of the buah gadang panghulu, who has the additional function
of running the sabuah paruik's adat matters. The hindu also has a pang-
hulu bahindu, who is responsible for all A<ndu-internal adat matters.
The authority of the panghulu bahindu thus can extend over panghulu of
different suku pusako. Such panghulu bahindu exist in each hindu. But
besides, there are also panghulu basuku, as leaders of the suku pusako
within AZndu groups.

The actual practice is as follows: The panghulu 7 suku are 'panghulu
suku'". In their hindu, they function as hindu-leaders, in the other
hindu it is the panghulu bahindu. The panghulu 7 suku are the oldest
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panghulu in their hindu, the heads of the buah gadang which in former
times had founded the suku adat/hindu adat. In their hindu, the panghulu
bahinduship is usually given to the oldest buah gadang of the younger
sabuah parutk. In some hindu (of the other 5) the panghulu bahinduship
is rotated between two buah gadang, the oldest buah gadang of the hindu.
Thus in the Zzndu III Saniniek, the panghulu bahinduship is rotated be-
tween a buah gadang of suku Guci and of suku Melayu, and similar arrange-
ments exist in other #indu where no '"oldest" buah gadang is recognized.
When a meeting of the 12 panghulu of the 12 hindu took place, the
panghulu 7 suku went to represent their Aindu; in the other hindu the
panghulu bahindu were the representatives.

The panghulu bahindu offices are connected to the particular panghulu
titles. If a new panghulu is installed, his status within the hindu is
determined and restated. If the panghuluship is vacant, another panghulu
of the buah paruik will £ill the vacancy of panghulu bahindu, not as
office holder in his own right, but as representative. His acting as
panghulu bahindu for his colleague does not make him a representative
of the non-installed panghulu in buah gadang matters, too.

b. The Juaro Adat

The juaro adat are the '"executives' of the Aindu, who have to manage
hindu affairs under their panghulu. Juaro carry titles, but there are
two or three titles for each juaro, one of which has to be assumed by
the newly installed juaro. The installation of the juaro is similar to,
though less elaborate than, the panghulu installation. The office of
Juaro is the property of the buak gadang of the panghulu bahindu. This
also applies to those hindu which have a panghulu 7 suku as leader.
When the panghulu bahinduship is rotated, the juaro is rotated as well,
the juaro being then held by the non panghulu holding group.

c. The Anak Mudo

The anak mudo act as assistants to the juaro and panghulu, and are used
as messengers and go-betweens in adat affairs. In addition, the anak
mudo have to be well versed in the pidato, the ceremonial recitals of
history and adat which fill a large part of the adat ceremonies. In adat
ceremonies, such as panghulu installations, they serve the panghulu and
Juaro. The anak mudo also carry titles, but no special installation
ceremony was held for them. They could be installed whenever a more im-
portant ceremony was held in the nagari. In principle, the anak mudo
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were chosen for their capabilities, and their office was not the definite
property of a buah gadang. In the two Sikumbang hindu in which other

suku were incorporated, the other suku (Tanjung and Pili) also had one
anak mudo so that the actual number of anak mudo was 14.

3. The Hierarchical Structure of Social Positions of Authority

The adat saying already quoted ''kamanakan barajo ka mamak — mamak barajo
ka panghulu' - " the kamanakan are subject to the mamak, the mamak is
subject to the panghulu'', expresses the hierarchical order of the leader-
ship positions within the buak gadang. Leadership positions derive their
status from the status their group has in adat, and a definite hierarchy
exists, from the smallest group, the juraZ with its mamak, to the largest,
the Zindu adat with the panghulu bahindu. This hierarchy is relevant for
two fields of social activity:

1. It must be followed in the processes of decision making in conflicting
issues. The conflict should be solved at the lowest level. If it cannot
be solved, it must be brought to the next higher level until it reaches
the highest forum, the Karapatan Adat Nagari. For adat- and pusako mat-
ters, different though overlapping hierarchies exist.

In pusako matters, the way to be followed is from mamak to panghulu;
from the panghulu to all the panghulu of the sabuah paruik who are of
the same suku in the same kindu; then to all panghulu of the same suku
in the same hindu; then, such matters go to all panghulu of the same
suky in the nagart.

In adat matters, conflicts go from the mamak to the panghulu, but
then the juaro adat should take over, exercising his function for the
panghulu bahindu. If the problem cannot be solved by the (Juaro) hindu,
it must be brought to the 5 Aindu(in Candung) or the 7 Aindu (in Kota
Lawas). The final forum for both hierarchies is the Karapatan Adat.

2. Decisions made on a higher level (i.e. in matters concerning the
implementation of nagart politics or suku-wide problems such as a change
in the exogamy rules) have to descend according to this hierarchy.
Minangkabau adat expresses these two principles with the adat saying:
"Bajanjang natek - batanggo turun'' - '"One has to go up the stairs - one
has to go down the ladder". No step may be left out. If people approach
a higher forum immediately, this is "wrong' according to adat; the
parties will be reprimanded and the issue not entertained.

This is, of course, the ideal order which has been heavily influenced
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by the other available means for conflict resolution provided by the
buek/sidang system and the local government and judicial systems. But
the principle of bajanjang naiek-batanggo turun is still used in nagari
politics and processes of conflict resolution, and has been extended to
include the State Courts, which sometimes refuse to hear a case unless

the adat-hierarchy in the nagari has first attempted to deal with it.25

IV.AUTHORITY VESTED IN GROUPS

The second basic principle of authority makes the exercise of authority

a matter of all group members. Here the ideas of togetherness, unanimity,
and equality of the group members are stressed. This finds its expression
in the principle of the 'musyawarah until mupakat'': 'Decisions concerning
group interests must be taken by the group members and lead to a decision
in which all concur'. Minangkabau adat says: "Bulek aie dek pambulueh -
bulek kato dek mupakat'': '(as) the water gets round in the bamboo-pipe -
the words (decisions) get round through the mupakat'. This principle is
highly valued in Minangkabau, and the Minangkabau use it to define the
character of their society in the terms of the mupakat-democracy, which
they consider superior to other forms of allocation of social authority?6
The principle minimizes the power exercised by individuals by virtue of
their social positions of authority, for the most important issues in
Minangkabau social and political life (property, panghulu installation,
marriage etc.) are matters which affect the group and are decided by
musyawarah .

The general principle works at all group levels. However, a distinc-
tion must be drawn between those groups which are, in this respect, re-
garded as a group of individuals, and those groups which are regarded as
being composed of sub-groups. In the former, all group members of
"reasonable' age and of both sexes take part in the decision-making
process.'In the latter, only the leaders of the sub-groups, thus males
only, participate as their groups' representatives in the decision-
making process on a higher group level. In former times, the border case
probably was the buah gadang, in contemporary CKL it is the kawm: On the
supra-kaum level, the representatives of the groups decide, within the
kaun all kaum members participate.

The musyawarah until mupakat principle is, of course, an ideal, and
a brief comment may be made on the actual practice. Actual decision



SOCIO-POLITICAL ORGANIZATION IN MINANGKABAU 93

making is generally prepared in smaller groups or by individuals who
make their own policy and recruit support for it. The decision has often
been taken already when the formal meeting, in which the mupakat is to
be secured, starts. The ideal equality of the participants is modified
to a great extent by the personal authority, economic status, and, in
the political field in particular, by power sources outside the adat
system. There is a multitude of evidence, both in the early literature
on Minangkabau as well as in our own field-experience, that these sources
are manipulated as far as possible.27
In kaum-internal affairs the same holds true, but here another factor
heavily influences decision making: the strong position of women, the
older women in particular, who "'swing' most decisions or prevent effec-
tive decisions from being made. It must be a very strong mamak who wants
to control his female lineage members effectively - within the kaum.
Externally, the mamak skilfully operate power sources which are usually
not available to women. The principle that the kawm must be represented
by the mamak kepala waris in property matters in the State Courts has
led to frequent abuse of the mamak position.28 This has led to a shift
in kawm-internal authority relations and to the not uncommon occurrence
of mamak cheating their female kawm members on the basis of their arti-
ficially strengthened mamak-position. Yet the force of the musyawarah/
mupakat principle should not be underestimated. It is true, that 'round"
decisions are less frequently taken, but the actual force of the princi-
ple resides in its negative aspect: If no mupakat is reached and no
unanimous decision taken, nothing will hapen, and undecided problems
and conflicts dominate the social and political life of the nagar<.

V. CONCLUSIONS

The two basic conceptions of authority are clearly objectified in adat.
In practice, and particularly in kawn-life, they are hardly distinguish-
able and seem to flow into each other. It is striking how closely the

two Minangkabau principles correspond to the two analytical principles of
governmental activity, which Smith has elaborated in his famous essay

"On Segmentary Lineage Systems' (1956). The allocation of authority to
the group leaders and the kamanakan barajo kamamak principle correspond
to the principle of "administration' (1956: 49), and the allocation of
authority to the groups and its exercise through musyawarah-processes to
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the principle of '"political activity' (1956: 48 f.). Whereas one may
question whether "administrative' and '"political' are the best labels
for these different kinds of processes, the distinction itself is ex-
tremely valuable and fully supported by the Minangkabau data. As Smith
has noted, the principles, though analytically distinct, frequently
occur together (1956: 48) and this certainly is the case in Minangkabau,
most obviously in kawm-social life and decision making. Yet what goes on
in these processes could not be better described than in Smith's words:

"Whereas the form of political systems is segmentary, and only displays
hierarchical patterns to the extent that the political structures are
directly involved in administration, the form of an administrative sys-
tem only displays segmentary patterns to the extent that the administra-
tion itself constitutes a political system' (1956: 49).

The words "administrative' and "political' have only to be substi-
tuted by the two Minangkabau principles of authority: Kawm administra-
tion is in the handsof the mamak and is hierarchical as far as it in-
volves the execution of musyawarah decisions taken at higher group
levels as well as everyday organization of kawm life. But insofar as
decision making is concerned that touches the interests of the whole
group, the kaum constitutes a political system (in Smith's words) in
which authority is segmentary, the individual kawn members being the
segments. On higher group levels, characterized by their hierarchical
order expressed in the saying ' bajanjang naiek —batanggo turun'', this
"hierarchic devolution of authority and functions is transformed into
a segmentary contraposition of components'" (Smith 1956: 49) when policy
decisions (musyawarah-decisions) are taken by the representatives of the
component subgroups.

D. RELATIONSHIPS BETWEEN INDIVIDUALS AND BETWEEN INDIVIDUALS AND GROUPS

I. INTRODUCTORY NOTE

Each Minangkabau has a complex set of relationships to the other members
of his nagari and to the groups which exist therein. These relation-
ships are expressed in a similarly complex system of references and,

to a much lesser degree, by the system of terms by which the Minangka-
bau address each other. Some of the relationships and their social
functions have already been described in the previous part of this
chapter: The relationships arising out of common group membership. As
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groups play an important role in social and political life, reference to
common group membership is often made when inter-individual relationships
are characterized. This is done by the expression that one is/is not of
"one" (sa-)group with the other person/group referred to, the kind of
group being specified. Most of the groups have already been described:
It can be a territorial group (sa-buek, sa-koto, sa-nagari), a descent
group (sa-jurai, sa-kaum, sa-buah gadang, sa-paruik, sa-suku), or a
group formed according to adat (sa-buah paruik, sa-hindu). Another quite
frequent mode of reference is the indication of the common sharing of a
social function or relationship, which is specified in the reference.
Thus ego will denote his relationship to another individual or to a
group by naming the social function which they share or which pertains
between them. E.g. ego will state that his relationship to X is of one
property (sa-harato), one heritage (sa-pusako), of the same adat (sa-
adat), or that one pays debts together and receives outstanding debts
together (utang samo dibaie - piutang samo ditarimo). These functions
are generally attached to groups, but the reference is made without
explicitly naming the group. Within the complex set of relationships
with his nagari co-citizens, a person's kinship and, to a lesser ex-
tent, his marriage relationships take a central place. These shall be
described in some more detail.

II. THE KIN

The Minangkabau are of the opinion that both father and mother have a
part in procreation, and that social relationships come into existence
by the fact that a child is born to his married parents. By extension,
ego is related to all persons to whom his/her parents are related by a
series of filiative links. This aspect of bilateral filiation in Minang-
kabau kinship has eften been overlooked or not sufficiently emphasized

29 The adat saying "ayam gadang indak

by previous authors on Minangkabau.
batalua" - "the cock lays no eggs'', is often quoted in support for
statements that ''there are no kinship relations between the father and
his children' or that ''the children belong to the mother's side only'.
However, this saying merely refers to the principle of incorporation
into groups on the basis of matrilineality; it contains no statement
about the establishment of relationships through procreation in general:

Fathers do not bear children in patrilineal societies either.
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Ego can denote most of his kin by two modes of reference: By indivi-
dualizing reference where ego refers to a kinsman/woman as an individual,
and by the use of social group terms by which ego either refers to his
relatives as a group, or to individuals as members of such a group, or
where ego, as a member of his own group, denotes individual relatives
(for a more systematic account cf. Thomas 1977).

1. Individualizing Reference

The recognition of ''abstract' bilateral kinship is reflected in the
terms by which ego denotes his kin as individuals. With two exceptions,
the terminological system for cognates is of the generation (Malayan)
type: The same term is used for relatives on the same (known or assumed)
generation level, and the kind of the relationship is specified by
qualifiers indicating sex, relative age, or closeness.

On ego's generation level, all kin are labelled dansanak - ''sibling'.
Separate terms can be used to indicate younger (adiek) and older (kakak)
siblings. Older siblings can be distinguished according to sex, unt
(elder sister) and uda (elder brother).

On the +2 level, all grandparents and their dansanak are called
nintek or (in)yiek.

On the -2 generation level, ego's and his dansanaks' grandchildren
are called (anak) cucu.

On the +1 and -1 levels, there is an exception to the general prin-
ciple: All matrilineally related males on the +1 level are called mamak.
In CKL, mamak is usually employed to denote the +1 generation males
within one's suku pusako. Only in the case of Caniago and Selayan this
use of mamak was extended to both suku, which were said to have been .
"one" in former times. The inverse term for matrilineally related per-
sons of both sexes, on the -1 level, is kamanakan. The father and his
matrilineal collaterals are called bapak, the inverse term is anadk,
children. All kinswomen on the +1 level are uniformly called
biyaik or amak (in CKL), and often the Indonesian Zbu is also used. The
inverse term for the children is anak.

As has been mentioned before, the terms mamak and kamanakan are also
used to denote group leader and group followers, irrespective of their

genealogical position.

These terms are qualified by additional terms which indicate:
* the sex of the person referred to: laki2, male, and parampuan or

padus?, female.
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* nearness: Nearness can be expressed explicitly as genealogical nearness

through the reference to the common ancestor/ancestress which ego
shares with the person referred to. Thus one speaks of being dansa-
nak satbu or dansanak saniniek - siblings of one mother or siblings
of one grandmother. Through this usage, also half-siblingship is ex-
pressed: dansanak saitbu (saja) - siblings with a common mother (only)
and dansanak sabapak, siblings with a common father (only). Nearness
can also be indicated in a more general way through the terms of
dakek (near) and jaueh (distant, far), but it is clear from the usage
of these terms, that nearness is here also conceived of in terms of
the genealogical levels of the respective apical ancestresses (cf.
Thomas 1977).

* ego's direct ascendant or descendant: This is generally expressed by
leaving away qualifiers.

* the relative age of one's direct ascendants' siblings: tuo (older,
oldest) tangak (in the middle) and (k)etek (younger). Thus amak tuo
means MeZ, bapak ketek means FyB.

2. References Involving Group Terms

In addition, groups of kin can be denoted by the use of social group
terms. Reference to individuals as members of some group can also be
made by saying that he/she is a member of that group. As most social
functions in Minangkabau are attached to groups, this part of the
referential system most clearly shows the basic principles of social
organization. In contrast to abstract bilateral thinking, here emphasis
is put on matrilineal descent. The kin groups referred to are all struc-
tured according to matrilineal descent. Relationships to them are based
either on matrifiliation or patrifiliation. By matrifiliation, ego be-
comes a member of his mother's group. By patrifiliation, ego does not
become a group member, but important relationships are established be-
tween him/her and the matrilineal group to which his father belongs.

a. Relationships Involving Patrifiliation

Any ego's father's matrilineal group is called bako.In CKL it was applied
to the kaum and buah gadang of the father. The term designates the group
as a whole. Each member of the bako, with the exception of the father
himself, can be referred to as being bako, without any further differen-

tiation according to the sex or age (relative or genealogical). Reci-

procally, all the group members (the bako) refer to the real children
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of their male group members (thus excluding ego as a group member) as
anak pisang, no matter in which genealogical position the respective
male kaum member stands to the speaking ego.

In some nagari, there are still special terms which denote the bako
of the father and the anak pisang of the anak pisang (Thomas 1977). In
CKL, only the father's bako was recognized as such and labelled induek
bako, the "mother bako''. This was done in reference to panghulu installa-
tions, where the father's bako still has a specific function. In general,
however, the terms bako and iZnduek bako were employed coterminously in
CKL. A category of "anak pisang of the anak pisang'' was not conceptua-
lized in CKL. The anak pisang in CKL were all children of one's male
group members in the same kawn/buah gadang. However, the expression anak
ujuang ameh was used in reference to children of the male members of
other kaum in one's buah gadang; the same expression was also used to
refer to the children of males of other buah gadang in one's sabuah
parutk. The anak ujuang ameh also had a function in pamgfmiu installa-
tions, but no inverse term was used for the group to which the panghulu
belonged. The panghulu in this case was not bako. The relationship be-
tween the bako and its anak pisang is loaded with important social
functions (see Korn 1941; Fischer 1964) which will be described in de-
tail for property matters in the following chapters.

b. Relationships Involving Matrifiliation

By matrifiliation, ego becomes a member of his mother's group and of
all groups of which his mother's group is a sub-group. Ego can denote
all his group members by indicating common group membership and speci-
fication of the group.

Besides the group terms already given in the previous parts of this
chapter, the category warikh must be mentioned. Warih, in Indonesian:
waris, is derived from the Arabic warith, which means heir. It is used
with this meaning in Indonesianas well as in Minangkabau. In concrete
cases of inheritance, warik is used to denote the heirs, also called
ahli warih. In contemporary usage, all heirs - be they the children or
the kamanakan - are called waris/warih. But besides, warih is also used
to indicate all of ego's living group members, whether or not ego would
actually inherit something from them or they from ego. It is in this
sense that the group head is the mamak kepala waris, the mamak who is
the head of the warih .30
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In addition, the warih category can also be used to express relation-
ships between groups. Ego as a member of his own group refers to other
groups as his group's warih. These group-warih are qualified by terms
which indicate distance:
sajart (Ind. sejari) - one finger
satampo (Ind. setempap )- the breadth of one hand
saeto  (Ind. sehasta) - from finger to elbow
sadapo (Ind. sedepa) - from fingertip to fingertip (fathom)

Distance can mean genealogical distance, measured in common matrilineal
descent, or distance in adat, or both. In the literature, the warih-
categories are described in both contexts, sometimes by the same author
(I.H. Dt. Rajo Panghulu 1973: 57 for genealogical meaning, and 1974 :44
for adat-meaning). This is probably due to the fact that the term is
used in the context of the Minangkabau conception of inheritance, and
of inter-group inheritance in particular, which can also be based upon
adat (i.e. non-genealogical) relationships. In CKL, the category was
usually employed in the genealogical meaning to indicate matrilineally
related kin groups.

The Minangkabau referential system is complicated in that the same
labels may be used to denote both kin, according to the Minangkabau
conceptions of filiation and descent, and non-kin. During the descrip-
tion of the internal structure of the buah gadang 1 already mentioned
that the vocabulary of matrilineal descent is also employed to denote
persons with whom there is definitely no filiative or descent relation-
ship. Likewise, some of the terms denoting kin are also used to address
kin and non-kin, and the same holds true for references based upon com-
mon functions. I shall not attempt here to analyse which meaning, in
the case of multiple meanings, is to be considered the "primary" and
which the '"extended' one. In my view, all terms should be regarded as
social categories which are defined by different specifics, genealogical
and others. But I should like to draw attention to Thomas' recent study
in which data bearing on the so-called Leach - Lounsbury (social cate-
gories vs. extensionist) controversy are discussed. His conclusion, that
the modified version of the extensionist approach which he proposes is
the most fruitful way to explain Minangkabau kinship categories, seems

very plausible to me.31
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III. MARRIAGE

As in most societies, marriage in Minangkabau is not an affair of just the
two spouses but involves their kin as well. Through marriage, relation-
ships are established between the spouses and the spouses' kin. For a
better understanding of these relationships, a brief account must be
given of the rules according to which marriages are organized and which
affect the choice of marriage partners (for a recent description of
Minangkabau marriage adat and ceremonies see Sjafnir et al. 1973).

1. The Organization of Marriage

According to adat, marriages must be arranged by the spouses' kin. This
rule particularly pertains to first marriages. In former times, boys
were reported to be married off at about the age of 15 and girls at the
time of their first menstruation(Loeb 1935: 114). In contemporary CKL,
the average age at which people marry has risen considerably. Of the
186 marriages contracted in the years 1973 and 1974, only 15% of the
boys had married at an age below 19, 58.6% had married when they were
between 20 and 25 years old. 74.2% of the female marriage partners were
between 17 and 33 years old, and only one marriage had been with a 16
year old girl.32 The main organizers of a marriage are the girl's kaum
members. The kauwm of the girl must take the initiative. Once a girl has
reached a marriageableage, her mamak must organize a meeting of the
kaum in which the problem of the marriage is discussed. The girl's
father and some other members of the bako are invited. At this meeting,
the potential candidates (there should always be more than one) are
discussed. Once a preliminary choice has been made, the respective
elders of the boy are approached. Marriage involves elaborate ceremo-
nies which are held in the (juraz's) houses of the groom and the bride,
and the groom is officially 'fetched" from his (mother's)house to his
new house, the house of his wife (for more vivid accounts see Verkerk
Pistorius 1871; V.d. Toorn 1881; Van Eerde 1901; for a recent descrip-
tion of such a meeting see Tanner 1971: 289). In contemporary CKL,
marriage involves no major economic transactions. Each group pays its
respective ctosts, which may be substantial as the ceremonies and the
meals given during the ceremonies involve a large number of guests. But
there is no major gift giving or gift exchange. From earlier accounts
of Minangkabau marriage, and also from contemporary accounts from other
nogart it seems, however, that this is not the dominant practice and
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rule in Minangkabau. It seems to be (have been) customary in Minangka-
bau that the bride's kawn makes substantial gifts to the groom and his
jurai (see Loeb 1935: 115; Naim 1974: 428; Thomas 1977: 66).

Islamic law has had an important impact on marriage in Minangkabau.
It has been taken as the basis for the official administrative regula-
tions concerning marriage. The marriage is officially validated (in
terms of Islamic and statutory law) by the Tuan Kali, the mosque offi-
cial, and it rust be registered at the office of the village Registrar
of Marriage and Divorce, and Remarriage (P3NTR, Pembantu Pegawai Penca-
tat Nikah, Thalak, dan Rujuk). Marriages are officially valid even though
adat rules have been violated. However, if the marriage has not been
contracted in accordance with adat, if e.g. the adat ceremonies have not
been held, the marriage will not be recognized in the nagari, and the
spouses and their mamak will be punished by banning them from certain
activities as long as they have not atoned for their fault by inviting
the niniek mamak, the community's adat elders, to a ceremonial meal in
which they admit their fault and ask for forgiveness. In practice,
marriages thus are subject to a dual set of rules. In general, both sets
of rules are adhered to by combining the necessary actions in the
marriage ceremonies.

In 1974, a new uniform marriage law was enacted for Indonesia, which
had not yet come into force when we left Minangkabau. Some details of
this law will be discussed later in the study (Chapter 4: 213).

In CKL, as well as in other parts of Minangkabau, the number of
marriages initiated by the young people themselves, has been increasing.
This is normally tolerated so long as the young lovers 'keep to the
rules'. This means, that they have to report their choice to their mamak,
and then the indicated boy will be ''chosen' as future husband in the
kaun meeting in which the candidate is discussed and the usual formal
contacts will be determined by the girl's kaum. Failure to 'keep to the
Tules" will mean that the girl's kawnm will not consent to the marriage
and not stage the ceremonies,which has the consequences described above.
In the nagari, young people are usually not in the position to evade the
social pressure following such an affront to their elders.

2. Rules Affecting the Choice of Marriage Partners
Minangkabau adat poses several restrictions upon the choice of potential
marriage partners and considers some unions as particularly appropriate.
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a. Nagari Endogamy

Until the middle of this century, the nagari were endogamous units. Ex-
ceptions were made for those nagari which had developed out of one com-
mon mother-nagari. The rule was prescriptive, violations were punished
with temporary or even permanent33 expulsion from the nagari. Due to
growing inter-nagari relationships and the increasing mobility of the
nagari inhabitants, dissatisfaction with the endogamy rule grew, and it
was officially abolished by decisions of the Karapatan Adat Nagari in

.34 Breaches of the rule were known in CKL,

most nagari in the 1950's
and one informant, now aged 72, claimed that he had been the first
person to marry out. He was punished by exclusion from adat activities
until he had atoned for his fault.

In contemporary CKL, most persons still find their partners in the
nagart. Of the 186 marriages contracted in 1973 and 1974, 9 men (4.8%)
and 12 women (6.4%) had married out. In two cases, both spouses did not

originate from CKL.

b. Suku Exogamy

As a general principle, it is the suku pusako which is the exogamous
unit in CKL. The acknowledged exceptions to this rule are said to be
based upon agreements made by the respective lineage elders in times
which were not remembered any more.These exceptions pertain to suku
Sikumbang, where marriage is allowed between some (but not all) sub-
groups which are formed by sabuah paruik, or groups of sabuah paruik,
in the -suku-within-Aindu of Sikumbang. This was explained by the fact
that these groups had, when settling in the nagar<, no genealogical
relationships whatsoever. The other main exception was, that persons of
the suku Caniago and Selayan could not intermarry. It was explained,
that Caniago and Salayan "perhaps' had been ''one'' in former times.

In CKL, suku pusako exogamy, with the exceptions mentioned, still is
the legal and statistical rule: Of the 186 marriages contracted in the
years 1973 and 1974, only 10 (5.4%) were between members of the same
suku, and 6 of these marriages were between members of suku Sikumbang

35 Violations of the exogamy

where intermarriage is partly permitted.
rule are still regularly sanctioned in CKL: the parties must invite the
adat elders to a commnal meal and they must admit their fault and ask
for forgiveness. The character of this sanction, however, seems to

change slowly from "punishment' to ''fee'.
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These data from CKL should not, however, be taken as being repre-
sentative for Minangkabau in general. Other reports suggest that in
other Minangkabau nagari the formerly common suku exogamy rule has
lost most of its force and that much smaller social groups have become

the exogamous units.36

c. Second and Further Marriages

Polygyny is allowed. According to Islamic law, men may be married simul-
taneously to as many as four wives. Whether polygyny was allowed in Mi-
nangkabau before the coming of Islam is not known.

There are several adat rules which restrict the taking of a second
(and third etc.) wife: During the lifetime of the first wife, no woman
from the first wife's group may be married, ''group' meaning the suku-
within-#indu groups in CKL (for nagari Gurun compare Thomas 1977: 98 f.).
A man should further not be married to two (or more) women from the same
residential area (wmpuek). According to the rationalization of the
villagers, the wives' houses, their bathing place, and also their pro-
perty should not be close to each other. For they would become ashamed,
malu, if they saw their husbands working with or going to the house of
the other wife.

d. Social Rank

Marriage partners should in principle be of the same social status. In
determining a person's social status, not only his status as kamanakan
(i.e. his or her status within the buah gadang, and of his buak gadang
in relation to other buak gadang, with respect to the original settler,
ex-stranger, ex-slave differentiation) is considered but also the status
of his father and his bako. It is, however, open to the deliberations of
the girl's kawum to choose a partner of different rank. Hypogamy for
females was said to have been forbidden in former times, male hypogamy
tolerated (compare Thomas 1977: 102). In the course of history, these
rules have undergone change; in particular they have been influenced by
the new status attributes provided by the administrative, economic, and
religious status hierarchies.

e. Parallel Cousins

Parallel cousin marriages are forbidden. For matrilateral cousins this
already follows from the principle of suku exogamy. Patrilateral parallel
cousins are considered to be ''too closely' related; the explanations
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given for this rule differ widely (compare Besseling 1904; Fischer 1964:
105; Thomas 1977: 93 f.).

f. Preferred Unions

There are some kinds of marriages which are considered ideal in Minang-
kabau. The most ideal form of marriage is with one's cross cousin. The
two forms of cross cousin marriage (CCM) are expressed by distinct ex-
pressions which take the point of view of the male spouse. Matrilateral
CM is expressed as 'pulang ka anak mamak'', to return to the child of
the mamak, meaning a marriage of a male with his MBD. Patrilateral CCM
is expressed by 'pulang ka bako', to return to the bako, indicating
marriage with the FZD. Villagers in CKL explain the ideal character of
the C(Ms by reference to their value in property strategies and by the
fact that they reinforce affinal relationships which have been establish-
ed one generation before.

Among anthropologists, the form and social function of CCM in Minang-
kabau are topics of discussion. De Josseling de Jong (1951) developed
the hypothesis that in early Minangkabau social structure, the matri-
lateral CCM was the only ideal marriage, and that the Minangkabau social
system was based upon a system of asymmetric marriage alliances.The patri-
lateral CCM by this interpretation is a recent development. This view
has been accepted, though with less caution than it had been originally
proposed, by some writers (see Umar Junus 1964; Maretin 1961; Kahn 1976).
Other authors have received this hypothesis with some reservation (Leach
1952; Kloos 1963; Fischer 1964); and Thomas (1977) has systematically
refuted it on the basis of his recent field research. My reading of the
literature and our own field research has led me to essentially the same
conclusions which Thomas has drawn. The issue, however, is too complex
to be dealt with adequately in this study. I shall discuss the property
argument which bears on it later in this study (Chapter 5: 295 ff.).

For the rest I content myself with stating that in all reports on
Minangkabau both forms of CCM are given as ideal marriage, and that

there is rather a bias in favour of the patrilateral CCM.37 In my inter-
pretation, which will be justified more fully elsewhere, CCM was an
option given to the girl's kaum: It had the right to ask a cross cousin
in marriage; and such a union was considered ideal; but the exercise of
this option by the girls's kaum was in no way prescriptive. And I
further tend to support the view that the patrilateral CCM was the

"more ideal" match in former Minangkabau (see below Chapter 5: 297 ff.).
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The marriage of a sister and brother of one kawm with a brother and
sister of another kaum, "batimbang baluak'', freely: 'balanced opposition,
balanced exchange' is also considered ideal as it is said to produce
"strong connections' between households (see Thomas 1977: 97).

The remarriage of a widower with a sister of his deceased wife, and
the remarriage of a widow with a brother of her deceased husband are
also considered ideal. Both marriages are called 'ganti lapiek' or
"batuka lapiek',''to replace' or ''to change the sleeping mats'.

3. Divorce
Divorce is regulated according to Islamic law. Men can divorce their
wives by uttering the Islamic phrase of thalak. Women must obtain a de-
claration of divorce from the Religious Court. In Minangkabau, women
can obtain a divorce rather easily due to the thalak taklik, the ''sus-
pended'' thalak, an agreement in which the husband declares his thalak
as having fallen under certain conditions. In Minangkabau, as in most
Indonesian societies, the thalak taklik is a regular part of the marri-
age contract, which is already printed in the marriage book, buku nikah,
which the spouses are given when registering their marriage. The husband
declares in written form: If I leave my wife for an uninterrupted period
of longer than 6 months, or if I do not support my wife for a period
longer than 3 months, or if I treat my wife "'indifférently' for a period
longer than 6 months, then my wife is free to file her request for
divorce at the Religious Court. Under the condition that she pays the
divorce-fee (uang 'wadl), my thalak falls automatically.

Divorce is easy and frequent in Minangkabau, and both men and women
remarry quickly.38

4. Relationships Established Through Marriage

Through marriage, relationships come into existence between the spouses
and the spouses' households. Formalized and socially defined relation-
ships are further established between each spouse and his or her spouse's
kaum/buah gadang .

Affinal relationships are partly expressed through individualizing
reference. Husband and wife speak of each other as laki, male, and
padusi or bini, female. In contemporary Minangkabau, the Indonesian
(-Indian) terms suami, husband, and Zsteri, wife, are also frequently
used. On the 0O-generation level, the in-laws of both sexes are designated
as Zpa. Children refer to their parents-in-law as mintuo, and parents.to
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their children-in-law as menantu. Co-spouse kin types are labelled pam—
bayan. Pambayan is used between wives of a man or the wives of a male
sibling, and between the husbands of female siblings (cf. De Josselin
de Jong 1951: 45 ff.; Umar Junus 1964; Thomas 1977).

Besides, there are terms by which ego as a group member designates
all husbands and wives which are married to members of his group. The
term urang sumando is given to husbands of the women of one's own group.
The term is used by male and female speakers, except that women do not
ordinarily refer to their husbands as wrang sumando. The group in this
respect is the kaum or buah gadang. The term urang sumando is used to
denote the single in-married husband as well as the sum of all husbands.
It is not used to designate the wurang sumando's kawnm. In fact, there is
no special term by which the wrang sumando's jurai, kaum, or buah gadang
could be referred to. The only way to do so is to speak of ''the kawnm of
X (of our urang sumando)', or, if the couple has children, of the 'bako
of our children/kamanakan”.39

The term pasumandan is used to denote the wives of one's male lineage
members. In CKL, little use was made of this term. In how far pasumandan
is and was also used to designate the wife's kaum or buak gadang in other
parts of Minangkabau, is not clear from the literature.

In contemporary Minangkabau, the people do not have a ''conceptuali-
zation of the groups linked by marriage as a triad: ego's group, its
bride givers, and bride receivers' (De Josselin de Jong 1975: 19); and
it is improbable that they ever had. Marriage does not establish
socially defined relationships between the constituent social groups,
but only temporary inter-household relationships and relationships be-
tween the individual spouse and his or her spouse's socio-political unit

(kaum or buah gadang) .

E. RESIDENCE
I. INTRODUCTORY NOTE

Under the heading of residence I include the complex of legal concep-
tions which localize a person's or group's activities in terms of pre-
defined alternatives, duties, and rights (see K. and F. von Benda-Beck-
mann 1978).41 In Minangkabau adat, no distinct residence-rule category
exists, but the rules drawn together here are part of the various fields
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of relations which have already been discussed.

The residence rules in Minangkabau, the post-marital residence for
men in particular, have suffered various and divergent interpretations.
The Minangkabau have been cited as one of the few societies where
nuclear family arrangements are absent due to residence rules: The hus-
band stays a member of his localized matrilineage and only visits his
wife at night. The residence rules have therefore been labelled natolo-
cal or duolocal (see De Josselin de Jong 1951: 11; Gough 1961: 548; Fox
1967: 101 £.). Other authors have discerned a change in Minangkabau
residence: due to the impact of economic conditions, the residence rules
were said to have become uxorilocal (De Josselin de Jong 1951: 117;
Umar Junus 1971: 223; Sjafnir at al. 1973: 18 ff.) or even patrilocal
or neolocal (Maretin 1961: 158). The idea of original duolocality, which
mainly has been stated by reinterpreters of ethnographic records and
not always by the reporters themselves, has been rejected by Korn (1941)
and Fischer (1964), who claim that also in traditional Minangkabau
social organization post-marital residence for men was uxorilocal
(similarly Tanner 1971: 18, 39 f.). Thomas has recently reviewed the
literature on residence in Minangkabau and shares Korn's, Fischer's and
Tanner's conclusions (1977: 50 ff., 59). His field data, collected in
1974, unequivocally indicate post-marital uxorimatrilocal residence for
men (1977: 50 ff.).

These discussions of Minangkabau residence are usually concerned only
with post-marital eating and sleeping arrangements. However, if the
category of residence, as I understand it, is to have any value for the
analysis of Minangkabau social organization, we must differentiate
further. Residence rules inter alia determine where people may exercise
their rights as community members and where and by whom they may be
asked to make contributions, in the form of money or labour, in the
communal interest; they lay down with whom one shares collective res-
ponsibility in certain cases, with whom one shares a prayer house and
mosque, and to whom one must bring one's disputes. At least three
different aspects of residence must be distinguished:

1. "Domestic' residence: the localization of domestic activities like
eating, sleeping, the education of young children.

2. "Political" residence: the localization of a person's political
rights and duties as a community member.

3. "Economic' residence: the localization of a person's labour and
other economic activities.
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Only these three aspects together allow a satisfactory analysis of
Minangkabau residence. In what follows, I shall be mainly concerned with
domestic and political residence, as economic residence is to a large
extent dependent on this system of property relationships, which shall
be described in detail later. Just a short comment may be made here in
order to give the reader a general impression. As far as agricultural
work is concerned, it is the normative and statistical rule that persons
work the land which they have the right to use and exploit; in addition,
they will often work on others' land in the context of neighbourhood- or
kinship-based working arrangements. Women hold most of the rights to
rice-land, and men therefore work as rice cultivators mainly on land
which belongs (in the sense mentioned above) to women. In former times,
men spent most of their labour on the fields of their female members of
their jurai or kaum, nowadays men prefer to work on the fields of their
wives. Areas used for cash crops and perennials are mainly held by men,
who do most of the necessary work and are only occasionally helped by

women.

IT. DOMESTIC RESIDENCE

Domestic residence changes during the life-cycle of individuals, and is
different for men and women.

For children, the domestic residence is their mother's house. During
the day-time, they play, help their mother and aunts, and, when old
enough, accompany their parents or their mamak to the fields. At night,
they sleep with their parents in the parents' sleeping-room (b<l<k) in
their mother's house, be it a family long house (rumah gadang) or a
smaller house. When the boys reach puberty, they may not sleep in their
mothers'/sisters' house any more. They move to a surau, the bachelors'
dormitory which is also used as prayer house and for religious and adat
education. The surau can be held by a buah gadang or kaum but may also
be common property of a buek. Children are also frequent and welcome
guests in the house of their father's mother, "'in the house of the
bako".42

After marriage, the husband sleeps in the house of his wife. Polygy-
nists are supposed to make some arrangement by which they share their
time fairly between their wives, and most polygynists we knew had de-
veloped a fixed schedule. In principle, the young ceuple lives in the
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house of the wife's mother. If this is a family house, the couple will
be given one sleeping-room (b<17k). In former times, new rooms were
added to the family house when the house became too crowded, i.e. when
there were more married females than there were rooms. If no rooms could
be added, another house, either a new family house or a smaller annex,
would be built adjacent to the old rwmah gadang. 1f the housing area

did not permit the construction of a new house, or if a juraz wished to
move to another part of the nagari, new houses could be built there, if
the wife's jurai possessed inherited property (karato pusako) there. In
contemporary CKL, ruwmah gadang are still in use, but are generally used
by a jurai comprising one grandmother, mothers and children only. Most
people live in smaller houses, which are constructed according to the
same plan as the rwmah gadang, but which can accomodate fewer persons.
The report of the Wali Negeri of CKL made in 1971 lists 330 rwmah gadang,
626 houses (gedung, houses with a verandah intended as permanent resi-
dence) and 419 '"primitive houses' (rwmak bungkus nasi, which do not have
a verandah and are often rebuilt or torn down after a short while).

In the last resort, domestic residence is thus determined by reference
to property. The residence of the married couple may not always be in
the wife's mother's house, but it will always be on the wife's (kaum's)
property. The house, no matter who financed its construction, is on the
wife's pusako land, and it is a part of the wife's pusako (as also in
Gurun, see Thomas 1977). As residence is determined by reference to the
property on which the house stands, "neolocal" residence is nearly im-
possible in the nagari. For all land is already someone's property, and
the houses are built on the wife's property. Exceptions to this rule
are extremely rare. In the part (jorong) of CKL in which we lived and
which comprised about a hundred houses and more than 1000 inhabitants,
no husband did not live in his wife's house! One wife lived with her
husband in a different part of the nagari, but villagers stressed that
this was only a temporary measure until the wife's house had been re-
constructed. During our stay, this was done, and the husband moved in
afterwards, indeed. Cases in which husbands try to live with their wife
and children on their own jurai's property occasionally occur, and in-
evitably lead to trouble. Usually the wife and children have to leave
after their husband's/father's death. In CKL, there had been one case
of neolocality. The founder of the famous Islamic school of Candung had
managed to exchange some of his buah gadang's property against a house-
site which belonged to a different suku, on which he then built a house
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for himself and his wives. His sons, however, though they belonged to
the most prominent religious functionaries of the nagari, all lived in
the houses of their wives.

An adult man does not sleep in the houses of his mother. Exceptions
are made if the man is old or when it is too troublesome for him to
return "home" or to the surau after a long night of discussion or cere-
mony. However, men may neither sleep in nor even enter. the sleeping
quarters in the mother's or sister's house. If they spend the night, a
mat. will be placed near the staircase in the open front room, or they
may be allowed to sleep in the kitchen. Divorced men, unless they re-
marry quickly, have to move to a surqu. Old men are sometimes allowed
to sleep in their jurai's family house permanently, and it is customary
that dying lineage members are cared for there during their last illness
(cf. Korn 1941).

This account of domestic residence in contemporary CKL, and of post-
marital domestic residence of men in particular, does not differ signi-
ficantly from the descriptions given in earlier writings on Minangkabau.
In my view, there is little reason to speak of a 'visiting marriage",
and I would consider post-marital domestic residence of men uxorilocal.
Taking into account, that most daytime activities are outdoors, men will
during the daytime be where they have property to work, and for the rest
of the time they are free to choose their locality: the coffee-house,
the surau, the house of their bako, their mother's and their wife's
house. Under these circumstances, emphasis must be put on the activities
after dark, and after dark men lived and live in the houses of their
wives, unless they visit their mother's house to discuss or instruct
their kamanakan in family matters, or to participate in ceremonies. But
they are also present in the houses of their wives, when family matters
are discussed there. As urang sumando they participate in the decision
making processes which affect their wives'childrens' property and in the
ceremonies accompanying their rites de passage (see Korn 1941).

III. POLITICAL RESIDENCE

Little attention has been given to political residence in Minangkabau,
yet a knowledge of political residence rules is indispensable for a
proper assessment of residence in general. The place of political resi-
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dence is where a person's buah gadang is resident. This holds true for
persons of both sexes during all stages of their life cycle. In terms

of short formulas, political residence is matrilocal. In CKL, there was
no exception to this rule. The rule refers to all three basic principles
of socio-political organization: adat, buek, and pusako. However, the
rules are more complex than the "matrilocality' label suggests, and must
be described in detail.

1. Residence in Adat

A person's source of political rights and duties in adat is his buah
gadang membership, and it is localized where his buak gadang is loca-
lized. But buah gadang localization is not a matter of actual staying
or living on buah gadang property, it is determined by the original poli-
tical constitution of the nagari. The latter contains the localization
of the 12 Aindu adat, according to which 4 A¢ndu are localized in each
koto. In the process of expansion of the nagar? population, several com-
plete buah gadang have moved to different koto in different parts of the
nagart, and new buah gadang may have split off in these new localities.
Yet in adat, their political residence remains their old koto, or the
koto to which their mother-buak gadang belonged through Aindu affilia-
tion, even if they have been living and been resident in buek terms

(see below) in the new locality for generations.

Political residence in terms of adat Candung and adat Kota Lawas func-
tions in the same way. For instance, buahk gadang from suku Sikumbang,
which have been resident in Kota Lawas territory for generations, still
have to adhere to the adat Candung. Political residence in adat is thus
localized where the buah gadang/hindu adat was localized in the original
nagart constitution, and may be quite different from the place where a
person's buah gadang is now located, and where its members spend most of
their time.

2. Residence in Buek

Residence in buek is similar to residence in adat, in that one's resi-
dence is where one's buah gadang is resident. However, in contrast to
adat residence, official changes can be made in buek residence. Moving
into a new buek requires a formal ceremony by which the new buek members
are accepted by the urang sabuek (we attended one such ceremony in CKL).
Individuals cannot move, only jurai, and these must, of course, have
some property on which to live in the new buek. Men thus acquire buek
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membership only in their role of mother's brother/mother's son - as a mem-
ber of a jurai but not as husband or father. Husbands who have married
into another buek, and who spend most of their domestic time at their
wife's place, have therefore no political rights there in community and

neighbourhood affairs.43

3. Residence in Pusako

The place of pusako residence is where the buah gadang and its property
are actually located. Rights in pusako matters are exercised in the (one
of the) rumah gadang on the buah gadang's harato pusako-land.

4. Residence in Jorong

Residence in jorong is generally based upon the adat rules concerning
domestic and political residence. Thus when the nagar:i government con-
ducted a census, the men were registered as 'household heads'' at their
wife's place, uxorilocally. However, in political matters concerning the
national local government system (election of the wali Negeri and of the
members of the elective village parliament etc.) residence was based

upon the principles outlined above for residence in adat.

IV. CONCLUSION

If all aspects of residence are considered together, we may conclude
that residence for married Minangkabau men is duolocal: domestic post-
marital residence was and still is uxorilocal, political residence was
and is matrilocal. I should like to emphasize, however, that this state-
ment about duolocality does not express the same views as those held by
previous writers who overemphasized domestic residence and took little,
if any, account of political residence. The changes mentioned by obser-
vers generally refer to the economic residence of men, which has seen a
shift in the daytime activities of men, who tend to live and work with
their wives and children. As they live and work mainly on the property
of their wives, such residence can hardly be called neolocal or patri-
local; on the contrary, the increasing trend to form stronger nuclear
families has strengthened uxorilocal post-marital domestic residence
(cf. Tanner 1971: 39 f.).



CHAPTER THREE

THE PLURALISTIC SITUATION

Three bodies of objectified meaning exist in Minangkabau which contain
conceptions pertaining to property relationships and their diachronic
transfers, and which are conceived as distinct systems. These are adat/
adat law, Islamic law, and written law. This "existence' can be tied to
three basic points of reference:

1. The national legal system of the Republic of Indonesia - formerly of
the colonial system - which recognizes the three bodies as distinct
systems of law and which contains rules about the applicability of
the systems.

2. The actual use which is made of these systems in the social processes
which deal with property relationships and diachronic transfers.

3. The '"'general knowledge' which the Minangkabau have of these systems.
Before these three points of reference are dealt with, a short des-
cription of the systems shall be given.

A. THE SYSTEMS

I. ADAT/ADAT LAW

1. Adat

Adat is the symbolic universe by which the peoples of the Indonesian
archipelago have constructed their world. To employ the words of an In-
donesian adat-law scholar: '"Adat is the whole body of teaching and their
observance which governs the way of life of the Indonesian people and
which has emerged from the people's conception of man and world" (Koes-
noe 1971: 3). Adat refers to all domains of social life, and it also
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covers the realm of the sacred and supernatural. Although the sacred
world has been superseded in most Indonesian societies by one of the
established religions - Buddhism, Hinduism, Islam, Christianity - in most
societies adat still contains elements of the sacred, magical, and mysti-
cal sphere (Koesnoe 1971: 7, 15; Surjono Wignjodipuro 1973: 24). In
those societies which have not yet, or but recently, been converted to
one of the official religions, adat still covers both the supernatural
and secular social reality.

The etymology of the word 'adat' is evident to most scholars: Adat
comes from the Arabic and has been incorporated into most languages
spoken in the archipelago (Koesnoe 1971: 3; Van Dijk 1971: 5 f.; Van
Vollenhoven 1918: 7). In Arabic, adat means ''custom'; in Indonesia, how-
ever, adat does not mean custom but has the meaning indicated above
(for "custom" usually kebiasaan, Dutch: gewoonte, is used). There is,
however, another etymological interpretation which should not go unno-
ticed, as it is much more in accordance with the meaning the word
has in the Indonesian languages. According to R.M. Dt. Rajo Panghulu,
the leading contemporary Minangkabau adat expert, the word adat which
is used in Indonesia, is a Sanskrit word, and its existence in Indonesia
thus antedates the coming of Islam and of the Arabic language. The word
is composed of 'z'"' meaning "not" and ''dato' meaning the 'material’
(sifat kebendaan, 1971: 85 and personal communication). Adat or adato
thus would mean ''the immaterial''. In Dt. Rajo Panghulu's opinion, adat
in its Sanskrit meaning was the belief system of the Indonesian peoples
pertaining to the secular and the sacred, which only later was restric-
ted to the secular as a consequence of the intrusion of the established
religions (1971: 86 f.).1

Adat in Minangkabau is embodied in an innumerable number of proverbs
and sayings which have poetic and rhythmic character.2 There are several
different kinds of 'sayings', and adat-experts still distinguish the
mamang and pitua adat (proverbs), the kato adat (the adat rules) and the
papatah petitih adat (the adat maxims) .3 Most sayings contain a reference
to the workings of Nature from which the relevant rule for human be-
haviour is derived according to the basic maxim: "Alam takambang manjadz
guru" - "The growing nature is the teacher" (see I.H. Dt. Rajo Panghulu
1973: 5). To give one example (see Nasroen 1957: 52) the adat saying
concerning the process of decision making runs:
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"Bulek aie dek pambuluah
Bulek kato dek mupakat
Aie batitisan batuang

Bana batitisan urang."

""The water gets round in the bamboo-pipe

The words (decision) get round t}itough the mupakat (the unanimous decision)
The water is led through the bamboo

Truth is revealed (bridged) by man."

Within adat, some complexes of rules are distinguished from the rest
of adat sayings and traditions: The two standards, cupak nan duo, the
four laws, undang nan ampek, and the four kinds of adat rules, kato nan
ampek. The actual classification given by Minangkabau experts varies a
little, but it mostly comes down to the following (taken from Dt. Sidi
Bandaro 1965: 12, similar I.H. Dt. Rajo Panghulu 1973: 114 ff.; R.M. Dt.
Rajo Panghulu 1971: 100 f££.).*

1. Cupak usal? - the original standard.(Cupak is a measure of bamboo,
but also used to denote standards of behaviour.)

2. Cupak buatan - the standard which has been made (in cases where the
original cupak has been changed by decision of the Xarapatan Nagart).

3. Undang2 Nagari- the laws about the constitution of a nagari (e.g.
that a nagari must have four suku etc.).

4. Undang2 dalam nagari - the laws about the nagari-internal life.

S. Undang2 luhak - the laws about the Minangkabau empire and the division
of Minangkabau into the three Zuhak.

6. Undang2 nan 20 - the law of 20, which consist of the law of 8, a crude
criminal code, and the law of 12, a code of evidence.

7. Kato pusako - the rules which are heritage.

8. Kato mupakat - the rules which have been made by mupakat in the

Nagari Council.

9. Kato dahulu - the "olden' rules.
10. Xato k(em)udian - the rules yet to be made.

Adat as a whole is generally divided into four kinds of adat (Nas-
roen 1957: 45; I.H. Dt. Rajo Panghulu 1973: 109; R.M. Dt. Rajo Panghulu
1971: 87):

1. adat nan sabana adat - the adat which is truly adat.
2. adat nan taadat - the adat which has developed into adat.
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3. adat nan diadatkan - the adat which has been made into adat.
4. adat istiadat - the general (ceremonial) adat.

Although different contents are attributed to these four categories, the

same four or five core-meanings reappear, which distinguish adat accor-

ding to its sources:

1. the adat which consists of the laws of nature (adat nan sabana adat).

2. the adat which is the old, pure adat, given by Dt. Katumanggungan and
Dt. Perpatih nan Sabatang. This is either adat nan taadat or adat nan
diadatkan for the various authors. Under this kind of adat, the
cupak nan duo, the undang nan ampek and the kato nan ampek usually
are subsumed.

3. the adat which has been made by a decision of the WNagari Adat Council,
generally labelled adat nan diadatkan.

4. the general customs, mostly adat nan taadat or adat istiadat.

Several authors have incorporated another distinction of adat into
this quadrupartition: the distinction between adat jahiliah, the adat
which is contrary to Islam, and the adat Zslamiah, the adat which is in
accordance with Islam (cf. Taufik Abdullah 1966: 15): The adat nan sa-
bana adat is conceived of by several authors as the Law of God, whereas
the adat istiadat is conceived of as the adat contrary to Islam.5

Adat is further specified by reference to a particular field of so-
cial relations. Thus one speaks of the adat kawin, the adat of marriage,
or the adat pusako, the adat of heritage. It is also used to indicate a
standard of evaluation, both in terms of permissibility and of validity:
menurut adat - in accordance to adat, salah menurut adat - Wrong accor-
ding to adat; and: syah menurut adat - valid according to adat, tidak
syah or batal menurut adat - not valid, void according to adat. As has
already been mentioned, adat can also be used in a more restricted way,
signifying a particular field of social relations in contradistinction

to others, e.g. pusako or buek.

2. Adat and Adat Law

Adat restricts the constituents' autonomy in various ways and to dif-
ferent degrees. Some adat sayings and rules are quite explicit in their
prescriptive character and leave little room for interpretation and
discretion by the decision makers. However, most sayings are vaguely
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phrased, often in an allusive way and have to be interpreted in an actual
context: they leave room for the exercise of the constituents' autonomy
in the interpretation of the rather general notions embedded in the adat
sayings. This kind of autonomy is firmly embodied in the adat doctrine
of decision making through the process of common deliberation, the
musyawarah, which has already been described in the discussion of the
Minangkabau notions of authority. The adat rules restricting the auto-
nomy in these processes are more what we would call procedural in charac-
ter. The decision must be found in a proper process, and certain proce-
dural criteria must be adhered to. If this is done the decision makers
are not restricted by substantive criteria. Adat is amenable to change
(see below Chapter 6: 314 ff.), and the principle of a common decision
upholding the harmony between the contending parties and the social re-
lations in the nagari in general is higher valued than the idea of an
application of rules to a set of facts.

According to the conception of law which I have outlined in the first
chapter, there is much general and concrete law in Minangkabau adat. It
should be noted, however, that my conception does not fully correspond
with the concept of "adat law', Dutch: adatrecht, Ind.: hukum adat. The
concept adatrecht had first been created by Snouck Hurgronje, who de-
noted with it ''those adats which have legal consequences' (1893: 357).
The concept was subsequently taken up by Van Vollenhoven, and through
his usage the concept received its publicity. In Van Vollenhoven's
definition, adatrecht meant ''the sum of the behavioural rules in force
for the natives and foreign orientals, which have sanctions (therefore:
law) and which are not codified (therefore: adat) (1918: 14).7 The dis-
cussion about what adatrecht is, or rather, what it should mean, has
since then been carried on through the subsequent generations of Dutch
and Indonesian adat law scholars. The most prominent conception became
the so-called decision-theory (beslissingenleer) of Ter Haar (1930,

1934 a, 1937, 1941) which has already been discussed in the first chap-
ter. In the meantime, Indonesian scholars have developed their own con-
ceptions which are usually variations of Van Vollenhoven's and Ter Haar's
definitions.8

In contemporary Minangkabau, the notion of adat law, Aukum adat, is
known, but its use and its interpretations differ. Most persons who have
received a formal legal education, such as judges, lecturers at the uni-
versities, and higher administrative officials, use the concept, ‘and by



118 PROPERTY IN SOCIAL CONTINUITY

their use they contrast adat law from adat. The judges, in particular,
have insisted on a distinction between adat and adat law, and empha-
sized that they applied adat law. In their opinion, expertness in adat
law is firmly connected with a formal legal training, and the Minang-
kabau adat experts, panghulu who have written books on Minangkabau adat,
are experts in adat only. Their notion of what constitutes that differ-
ence, however, was very vague. It mostly referred to Van Vollenhoven's
or Ter Haar's definitions of adatrecht: Law was what was applied in
their courts. However, in the rationalizations and legitimations of the
courts' judgements, we could detect no difference between adat and adat
law. Both terms were used indiscriminately, and the problem of the even-
tual distinction was never explicitly dealt with.9 Minangkabau villagers
generally do not speak of adat law, but of adat. The term adat law,
hukum adat | is known, but is, quite correctly, considered a Dutch in-

vention.10

If the term Zukum adat is used, no distinction is made from
adat. But in general, no matter which field of social relations they
discuss (thus also in the processes of conflict resolution)only adat is
employed. The word Aukwm is used, but not in the sense of 'law', but
rather in the sense of "judgement, verdict'. Hukum is mainly used in its
verbal form menghukum, mahukum, to judge, to convict. If adat is speci-
fied or differentiated at all in the nagarz, people refer to the classi-
fications which I have mentioned. The quadrupartition of adat, though it
forms part of the standard repertoire out of which first information is
offered to the foreigner, is hardly ever used in the processes of deci-
sion making. It is rather the cupak, undang2, and kato which are refer-
red to. But most people are quite aware of the somewhat obsolete charac-
ter of these subdivisions in adat, as particularly the fields of penal
sanctions and of constitutional law have been superseded by colonial
government regulations and national law. What I would consider law in
adat (but also what others consider to be adat law) is not conceptually
distinguished from.adat in general by Minangkabau villagers.

II. ISLAMIC LAW

Islamic law, shar?'at,Ind. and Min.: sarak, syarak, or syarat, is inti-
mately connected with the Islamic religion. It is religious law and
regarded as ''canon law'" by most scholars of Islamic law (see Fyzee 1955:
15). Syarak literally means ''the road to the watering place, the path
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to be followed'". It consists of the totality of Allah's commandments,
each of which is called #Zukm (Ind.: hukum). Basically, syarak is a doc-
trine of duties which extends to all fields of human behaviour, the
sacred and the profane worlds (Fyzee 1955: 15). The religious injunc-
tions of the syarak are classified into five different standards of
evaluation (see Juynboll 1903: 5 f.; Fyzee 1955: 15):

1. those actions which are strictly forbidden (haram)

2. those from which one is advised to abstain (makriih)

3. those where syarak is indifferent (ja'iz)

4. those which are advised and looked upon positively (mandib)

5. those which are strictly enjoined or prescribed (fard)

In terms of the conception of law which I have outlined in the first
chapter, only the injunctions of nos. 1 and 5 could be regarded as
general law, as only they explicitly limit the individuals' autonomy
in a definite manner.11 But besides or rather within the syarak, there
is the body of the fiqh. The fiqh is defined as ''the knowledge of one's
rights and obligations derived from the four sources of law'" (Fyzee
1955: 17). Figh means ''intelligence', but under its name the whole
Islamic science of jurisprudence has become known. It is generally re-
garded as the 'proper law' or '"law in a more narrow sense'' by students
of Islamic law, and it contains what I call standards of permissibility
and validity and the pertinent legal consequences. The '"four sources'
or "roots" ('<lm ugul) of law are the Koran, the traditions and prac-
tices of the prophet (%ZadZth and sunmna), the principle of analogical
deduction (gZyas), and the consensus of the learned (ijm&’).]z

Islamic law is the product of a long development process. Islamic
scholars divide this process into four main periods, in the third of
which, counted from the year 40 until the third century after the
hidjrah (622 A.C.), the four important schools of Sunnite jurisprudence
were formed.13 In the Indonesian archipelago, most Mohammedans follow
the school of Imam Shafi'l (150/767 - 204/820). The Shafi'ites mainly
recur to the works of Imam Shafi'I and to the two standard works in
which the figh has been elaborated: the Tuhifah of Ibn Hadjar (died 959/
1551) and the NZhdyah by ar-Ramll (died 973/1565) (Juynboll 1903: 38).
Another important source of Islamic law have become the collections of
fatwa. Fatwa are explanations of the law in a concrete case, which have

been given by a recognized legal expert (Juynboll 1903: 40).
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III. WRITTEN LAW

Written law (hwkum tertulis) is the sum of the Dutch law which has been
received as law in the Colony of the Dutch East Indies, of the laws pro-
mulgated for the Colony in Holland, and of the laws made by the colonial
and later Indonesian legislative institutions.

Dutch law, like most western legal systems, is a mixture of the late
Roman law and the Germanic tribal 1aws.14 Most law was codified in the
beginning of the 19th century. The Dutch codes were closely modelled on
the French codes which were enacted under the reign of Napoleon I. In Dutch
legal theory, law is in principle codified, and is applied to concrete
sets of facts by the subsumption of the facts under the law. Dutch court
decisions do not play the important role they play in Common Law coun-
tries, and there is no doctrine that the law is embodied in cases. But
court decisions as well as the books written by learned jurists serve as
important sources upon which judges draw in the rationalization and legi-
timation of their judgements. This system was also introduced into the
Colony. Legislation-techniques in the Colony also followed the Dutch
system, aiming at a complete solution of the problems to be covered in
the form of codification of detailed rules, and leaving the judges little
room for the exercise of discretion in the application of the law.

Early in this century, Colonial law (Indisch Recht) gained in impor-
tance when a separate study of it was established at the University of
Leiden. In the 1920's a University for Law was established in the Colo-

ny's capital, Batavia (now Jakarta).

B. THE "EXISTENCE'" OF THE LEGAL SYSTEMS IN MINANGKABAU
I. THE COLONIAL AND NATIONAL LEGAL SYSTEM

The official legal system of the Republic of Indonesia, and formerly the
legal system of the Colony of the Dutch East Indies,contains rules about
the applicability of the different subsystems and establishes, or re-
cognizes, the administrative institutions which have to apply these sub-
systems to concrete cases. Most Indonesian societies had already known
some sort of legal pluralism after the acceptance of the Islamic reli-
gion, but with the Dutch colonialization, the legal pluralism gained in

importance. The inhabitants were partly subjected to a new set of
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legal rules, and they were also subjected to an administration of
justice which was carried out by the new rulers, who were not content

to have their own law applied to themselves but also usurped the appli-
cation of the inhabitants' law. Legal pluralism thus did not just affect
domains of social life such as marriage, inheritance, or property. The
constitutional systems, and particularly the field of the exercise of
socio-political authority were affected to a much greater extent. In

the following section, I shall briefly sketch the development of this
dual legal pluralism in Minangkabau.

1. Pre-Independence Development

The Dutch had first come to the west coast of Sumatra in 1600. Then in
the first half of the 17th century they had managed to establish some
trading posts at major coastal sites. Between 1647 and 1660 they ousted
the Achenese merchant governors who had brought the coastal area under
their control, probably as a consequence of the weakening of the Minang-
kabau empire. In the coastal area, in particular in the largest place,
Padang, the Dutch introduced some kind of administration, but until the
English interregnum (1795-1819), no European had ever set foot into the
three Zuhak from the west coast. Raffles, who governed the west coast
during the English interregnum for the English East India Company, was
the first European to make the journey into Tanah Datar in 1818, where
he established a small military post at Simawang. When the west coast
had been returned to the Dutch in 1819, they were approached by some
adat-leaders from Tanah Datar for help against the Padri, and this
served as pretext for the introduction of colonial rule in the Padang
Highlands. In 1821, the Dutch resident of Padang made a treaty with
these adat-leaders in which ''the regions of Pagarruyung, Saruaso, and
Sungei Tarab'' (all situated in Tanah Datar) as well as ''the other
regions of the Minangkabau empire' were handed over to the Government
of the Dutch East Indies (Westenenk 1918b: 678; Kielstra 1887b: 27 with
the full text of the treaty,cf. Dobbin 1977). It is in this treaty that
the first regulation concerning the applicability of the laws was made.
In fact, legél pluralism was not yet to be introduced. Art. 5 of the
treaty said:

"The time-honoured customs and traditions of the land and the relation-
ships between the Native Heads and their subordinates shall be complete-
ly safeguarded. In no case shall they be violated, insofar as they are
not contrary to the regulations stipulated above' (Kielstra 1887b: 28.
The regulations referred to concerned the military presence of the



122 PROPERTY IN SOCIAL CONTINUITY
Dutch in the Highlands and the obligation of the Minangkabau to provide
the Dutch with coolies).

The war against the Padri, which was only ended in 1837, prevented
the Dutch from a fast establishment of a proper administration. But for
the areas under Dutch control, a preliminary administrative system was

erected in 1823.15

Following the pattern also used on Java, the Minang-
kabau region was divided into 2 hoofdafdelingen and 4 regentschappen.
The regentschappen were subdivided into districts. These districts were
called laras and were based upon actual,or what were erroneously assumed
to be, nagari-federations. They were placed under the control of a Minang-
kabau administrative official, the Tuangku Laras (Lareh). The nagart
were placed under a village-mayor, Kepala Nagari. These officials were
paid by the Dutch administration. In the first phase they were appointed
by the Dutch administrative officials, later elected by the population.
In 1864 election became obligatory (Westenenk 1918b: 830, 832). In 1825,
the first court (landraad) in the Padang Highlands was established at
Fort van der Capellen (Batu Sangkar) (Westenenk 1918b: 680 ff.). In
1833, it was decreed (by Missieve 9.1.1833) that courts (Zandraden)

were to be constituted in all major centers of Minangkabau, and 'that
the law should be applied in accordance with the existing customs in
each district".

The jurisdiction of these first colonial courts was restricted. All
disputes between natives were in principle to be decided by the nagari-
government. Only appeal to the Dutch courts was allowed (Westenenk 1918b:
686). This state of things was solemnly confirmed by the Governor of the
West Coast in the so-called plakaat panjang, ''the long declaration', of
25.10.1833:

"The Government shall refrain from all interference into the domestic
affairs of the natives, and all problems concerning debts, torts,
marriage, divorce, and inheritance must be decided by the adat-functiona-
ries according to adat". (Kroesen 1873: 95 ff. with the full text of the
plakaat panjang; Kielstra 1889: 332; Westenenk 1918b: 688).

The promises of the plakaat panjang were quickly forgotten. In 1837
the Dutch had taken Bonjol, the last stronghold of the Padri-forces.
The court structure was renewed, but without any significant changes.
But already in 1825, the Dutch had begun levying a market tax (Kielstra
1887b: 125), and in 1847 the cultuur-stelsel, the system of forced cul-
tivation of cash crops, in Minangkabau mainly coffee, was introduced
(cf. Kahn 1976: 81), the latter made compulsory in 1862. The villagers
were forced to plant a number of coffee trees and sell the products to
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the storehouses run by the Dutch. The Tuangku Lareh, village mayors,
and the panghulu officially recognized by the Dutch (the panghulu rod:)
were responsible for the implementation of this policy.

In 1875, the West Coast received a new judicial structure which
brought some fundamental changes (see der Kinderen 1875). The Reglement
op het Rechtswezen van Sumatra's Westkust (coming into force on 1.11.
1875) completely abolished the jurisdiction of the village government,
and the penal law was made subject to a (Dutch) Penal Code. The West
Coast now had the typical dual court structure with different chains of
courts for Europeans and Natives.16 Only the lowest court for the
natives, the distriktsgerecht or Rapat Tuangku Laras, was staffed with
natives. It was presided over by the Tuangku Laras, with some of the
nagari panghulu as assessors. These courts were to apply adat law but had
to follow Dutch procedural law. Appeal lay in the Inlandsche Rechtbank
(later to be styled landraad) which was presided over by a Dutch admini-
strative official with at least two Tuangku Laras as his assessors.17

The application of adat through adat officials, which had been
abolished in 1875, flourished also without official recognition. The
Karapatan Adat continued to exercise their jurisdiction according to
adat. The official courts condoned this. Guyt, himself a judge in the
Landraden, states that the governmental courts highly valued the deci-
sions of the panghulu (1934: 133). In the 1930's, it had even become
regular court practice that intra-lineage (kawm) disputes were not
accepted by the courts unless the parties had obtained a decision of the
Karapatan Adat Nagari beforehand (Guyt 1934: 134 and the judgements
published in T 133: 264, T 135: 299, T 138: 471).

In 1935, some kind of 'village justice' was officially resuscitated
by the colonial government.18 An ordinance amending the Rechtsreglement
voor de Buitengewesten, R.B.G., was enacted, in which it was stated
that: '"Legal actions, of which the judges of smaller communities should
take cognizance according to adat law, are subject to such cognizance"J9
The newly recognized adat institutions were given the status of a media-
ting body (hakim perdamaian). The natives were not prevented from bring-
ing their suits before the Dutch courts. However, the distriktsgerechten
had to inform themselves as to whether the 'village judge" had already
given a ruling in the case, and if so, were obliged to take cognizance
of this ruling. They were also entitled to remit the case to the village
judge and could regard the suit as lapsed (vervallen) if the plaintiff
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refused to do so.

Islamic institutions of dispute-settlement were not recognized as
judicial institutions in West Sumatra.20 However, in those nagari where
such institutions had been established during the Padri-war and, as in
CKL, had been more or less integrated into the adat system, they con-
tinued to exercise jurisdiction, particularly in marriage affairs, also
without official recognition (see AB 39: 212 ff.).

The law which was to be applied in this dual court system had been
systematized for the whole colony in 1848. The basic principle was that
different law was to be applied to the different population groups.
These groups were mainly based upon racial origin. At first, two groups
were recognized, Europeans and Natives, but the Regeringsreglement (R.R.)
of 1854, the constitution of the colony, recognized three population
groups: Europeans and persons treated like Europeans (mainly Christians),
Natives, and Foreign Orientals.21 These provisions remained unchanged
until 1920, when the R.R. was amended, and then to 1925, when the
Indische Staatsregeling (I1.S.), the new constitution, was enacted. Art.
163 I.S. defined who belonged to which population group, and art. 131
regulated which law was to be applied to which population group.22
According to art. 131 (6) I.S., all private law in force for the native
population on 1.1.1920 continued to be in force. This meant, that accor-
ding to art. 75 R.R. the law which was applicable to the natives con-
sisted of their unwritten adat law and those European regulations which
had been made applicable to the native group by decree of the Governor
General. The application of adat law was restricted by the rule that
it was not to be applied when it offended the (western) principles of
équity and justice (see Gautama and Hornick 1972: 10, Hooker 1975: 278).
Before 1920, only very little Dutch law had been made applicable to the
native group.23 The members of the native category had also some oppor-
tunities to become subject to European law, but these were infrequently
used by the Indonesians. The fields of property and inheritance law were
excluded from these possibilities in any case.24

The adat law of property and inheritance thus was in principle un-
touched by these provisions. However, several laws and regulations had
been enacted which had some impact on property relationships and land
law in particular: The Domeinverklaring for Sumatra (S. 1874: 94 f.)
by which all "waste land" was declared to be the domain (domein) of the
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State, and the "Prohibition on Land Alienation''(Verbod van vervreemding
van erfelijk individueel gebruiksrecht of 1875) which prohibited sales

of '"native land" to non-natives (Gautama and Hornick 1972: 75 ff., 83).
These laws will be discussed later in Chapter 4.

2. Post-Independence Development
Since the independence of the Colony of the Dutch East Indies in 1945/
49, the pluralistic situation has not basically changed. The regulations

of arts. 163 and 131 I.S. are generally held to continue to be in force,z5

and they are still applied in contemporary Minangkabau State Courts.26
Some laws have been enacted by the Indonesian legislature which have im-
portant consequences for the fields of property relationships: The Basic
Agrarian Law of 1960 and the Marriage Law of 1974. They will be discussed
in the next chapter.

The dual court was abolished during the Japanese interregnum, and
after Independence this unitary court system was retained. The ordinary
jurisdiction was conferred upon the Pengadilan Negeri (PN) as courts of
first instance, the Pengadilan Tinggi (PT) as courts of appeal, and the
Mahkamah Agung (MA), the Supreme Court, as court of revision.27

The village justice in its officially recognized form survived the
Japanese interregnum and the Dutch military actions. In post-Independence
Indonesia, it is generally held that the regulations introduced in 1935
are still valid and that the village institutions are still permitted to
act as hakim perdamaian. In West Sumatra, the structure of the admini-
strative bodies which function in village justice has been changed by
several regulations.28 The first systematic reorganization of the local
government system in West Sumatra was introduced in 1968 by a decree
of the Governor. The nagari government was to consist of a village
mayor, Wali Negeri (WN), a nagari council, Kerapatan Negeri (KN), and
a village parliament, Dewan Perwakilan Rakyat Negeri (DPRN), the member-
ship to which was elective (SK 015/GSB/1968). The KN was to assist the
WN and to function as court of mediation in adat and religious matters.
The regulations on the KN were implemented by a decree of 1970 (SK 149/
GSB/1970) : The KN consists of three sections, an Adat Section, a Reli-
gious Section, and a General Section. For each section, a jury (Dewan
Juri) is to be established. The juries shall take decisions 'which are
to mediate between the parties and which should be accepted by both
parties' (keputusan perdamaian yang disepakati oleh pthak2 yang berper-
kara) . The members of the Adat Section shall be the members of the
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Karapatan Adat Nagari (KAN), the members of the Religious Section the
members of the Council of Religious Experts (Majelis Ulama Negeri) or
those persons who are recognized as religious experts (4l7m UZama).29

In most nagari, the Karapatan Adat Nagari, the adat councils accor-
ding to adat constitutional law, exist side by side with the officially
established nagari-institutions. The KAN are not officially recognized
by Indonesian national or provincial law, but their existence is known
and indirectly acknowledged by the provision that the members of the
KN should be recruited from the KAN.30

During our stay in Minangkabau, a new local government regulation was
introduced (SK 155 and 156/GSB/1974), which abolished the DPRN and
restructured the KN, without, however, basically changing its juris-
dictional powers. The re-establishment of a religious section of the KN
has already been mentioned.

Post-Independence saw a growing recognition of Islamic institutions.
Besides, Religious Courts were set up in several parts of Sumatra after
Independence, mainly by and in cooperation with the Ministry of Reli-
gious Affairs.31 The Ministry has a department (Perwakilan) in each
province, and Religious Administrative Offices (Xantor Urusan Agama,
KUA) were set up on Kecamatan level. The KUA in many parts of Indonesia
assumed jurisdictional powers, until in 1957 Religious Courts were
officially established outside Java and Madura (see Lev 1972a: 76): The
Government Instruction (PP 45 of 1957) established Religious Courts,
Pengadilan Agama or Mahkamah Syriah, in the places where PN already
existed. The Religious Courts' jurisdisction is only vaguely circum-
scribed. It comprises disputes between married persons of the Islamic
religion as well as matters of marriage, divorce, remarriage, and dis-
putes concerning inheritance and gifts, but only "if these subjects are,
according to the living law (hukum hidup) to be decided according to
Islamic law. If other than Islamic law is in force in these matters, the
Religious Courts may not assume jurisdiction" (art. 2 and 4). The de-
cisions of the Religious Courts can only be executed after they have
been reviewed and confirmed by a State Court (art. 3-5).

The administrative structure of the Religious Department reaches down
to the nagari level. There is an Officer for the Registration of Marriage,
Divorce, and Remarriage (Pembantu Pegawai Pencatat Nikah, Thalak, Rujuk,
P3NTR) in each nagari, who is chosen by the village mayor and whose
appointment must be confirmed by the KUA. Since 1969, the P3NIR has an
advisory committee, the Corops Penasehatan Nikah, Thalak, Rujuk, (CPNIR),



THE PLURALISTIC SITUATION 127

the members of which are appointed by the village mayor.

II. THE ACTUAL USE MADE OF THE SYSTEMS

The second form of actualization of the three systems in Minangkabau
is the actual use made of the systems in property and inheritance
affairs. The substantive rules of the systems will be described in the
next chapter, and the actualization of the systems in the social pro-
cesses which are concerned with property and inheritance affairs will
be treated in Chapters 5 and 6. But in order to convey an impression of
the systems' respective importance, first a general overview will be
given here.

1. The Legal Systems Used by the Courts

a. The State Courts

The State Courts either apply adat law or written law but not Islamic
law. That Islamic law is not applied is to be emphasized, as the
foreigner is often told the contrary in introductory interviews. Most
people whom we interviewed still vividly remembered the two conferences
which had been held in 1952 and 1968 on the subjects of land and in-
heritance law. In the resolutions issued by the conferences' partici-
pants it had been stated that Islamic law should be applied to the in-
heritance of self-acquired property (see Prins 1953, Naim (ed.) 1968).
The Judges' Organization had participated in the 1968-conference and
had agreed with these resolutions. In some of our first interviews with
judges and administrative officials we were offered the statement that
Islamic law was indeed applied in the State Courts. But our check of the
court records of the PN in Bukit Tinggi, Batu Sangkar, and Payakumbuh
for the period of 1968 - 1974 revealed, that Islamic law was not applied
in one single case. Once we had become better acquainted with the judges,
they, too, emphatically denied that Islamic law was, or should be,
applied in their courts in property or inheritance matters.

Most courts explicitly legitimate their judgements by reference to
adat or adat law. Written law only enters the judgements in rare in-
stances. The only substantial exception is formed by the bulk of cases
in which banks try to recover loans from their debtors. In the period
under review, this kind of case constituted about 14% of all contested
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civil cases (71 of 507). In practically all other cases, adat (law) was
applied as the system of substantive law. In disputes about property
and commercial transactions in the towns, the courts sometimes recur to
single principles of Dutch law like the principle of bona fide acquisi-
tion. But the law in these cases also is, for the rest, adat law (for a
more detailed overview of the case load see Chapter 5: 307).

It must be remembered, however, that the law of procedure and evidence
is a modified version of Dutch procedural law. This is of considerable

influence on the concretization of adat law in the state courts.32

b. The Religious Courts

In principle, the Religious Courts apply Islamic Law. The actual exercise
of their jurisdiction in Minangkabau is reduced to marriage problems.
The greatest percentage of their case load (78%, N=1.237) is formed by
applications demanding the declaration of validity of a previously un-
registered marriage (pengesahan nikah). Property or inheritance questions
are hardly ever brought before the religious courts. In the 6 years of
1969-1974, for which we examined the case load of the Pengadilan Agama
in Bukit Tinggi, only 8 cases concerning property (or 0.64% of the total
case load) came before the court. Of these 8 cases, only two were
actually decided: One uncontested case of inheritance and one property
dispute between a married couple. The other six cases were withdrawn,
and in two cases the court did not assume jurisdiction on the grounds
that the matter in dispute was subject to adat law and should therefore
be heard by a State Court.33 One of these cases will be reported in
Chapter 5: 267 ff.).

2. The Use Made of the Systems in the Nagari-Institutions of Decision

Making
It is difficult to give an answer for Minangkabau as a whole to the
question of the degree to which the three systems are used to legitimate
decisions in property and inheritance matters by the nagari's institu-
tions. Although I think it probable that the situation in most nagar:
will be similar to the one in CKL, I shall restrict my statements to
nagari CKL.

Property matters are in principle dealt with only by the adat insti-
tutions and the adat section of the Kerapatan Negeri. These institutions
use adat to legitimate their decisions. The P3NTR did not handle property
problems, and neither did the religious section of the KN; in fact, the
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latter had not decided any case at all and its existence was very much
on paper only. Marriage affairs are dealt with by the P3NTR, the KUA,
and the Pengadilan Agama, but disputes over the division of marital pro-
perty are handled by the adat institutions. In some cases in CKL, dis-
putes concerning property were also dealt with by the sidang-councils
(see Chapter 2: 80). The sidang, however, were regarded as adat insti-
tutions in definite contrast to the P3NIR or the religious section of
the KN.

3. The Use Made of the Systems Outside the Formal Institutions of De-
cision Making
Here again, it is difficult to give a precise and statistically supported
statement. As a general rule, adat is used by the population to rationa-
lize and légitimate all kinds of property relationships. One exception,
which will be discussed in detail later in this study, is, that the in-
heritance of a father's self-acquired property by his children is some-
times rationalized as being in accordance with Islamic law. Religious
experts are also occasionally approached for advice with respect to the
division of self-acquired property of a deceased in accordance with
Islamic law. In CKL, such cases seem to have been extremely rare, and
no concrete instance was reported to us.

III. THE ACTUALIZATION OF THE SYSTEMS IN THE KNOWLEDGE OF THE MINANGKABAU

The third point of reference for the "'existence' of the three systems
lies in the knowledge of the Minangkabau that these systems exist; a
knowledge held by more or less all adult Minangkabau, independently of
the degree to which these systems are applied in social processes that
deal with property affairs, and independently of the degree to which the
Minangkabau have internalized the formal characteristics and the sub-
stantive content of the systems. The situation may be compared with

that of the common German, who knows that in his society religion, law,
ethics, and morals exist as different and distinct systems which contain
standards for his behaviour, but who can neither define the distinction
between the systems nor claims to have adequate knowledge of their con-
tents. For he knows that in his society this knowledge is the realm of
lawyers and theologians, of experts who have undergone a special training.
Yet he knows '"'something' of the systems' substantive rules and has his
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own ideas about them. The situation of ''the Minangkabau'' is quite simi-
lar, and it shall briefly be described in what follows.

1. The Knowledge of Written Law

Minangkabau do not know much written law. This law has been made in
Holland or in the national or provincial capital, it is laid down in
statutes, and has been elaborated by learned men. Written law is taught
only at the Legal Faculties of the Universities, in West Sumatra at
Universitas Andalas in Padang. The courses include lectures on Dutch
civil law, the students thus becoming acquainted with the principles of
Dutch property and inheritance law. Some more written law is taught at
the APDN, the Camat Training School, but there no courses in western
property or inheritance law are given. The judges in the State Courts

- the State Courts are, with a few exceptions, all staffed with Minang-
kabau judges - for the greatest part are University graduates (according
to the law, judges must be law graduates) or have at least followed the
training in the School for Judges and Public Prosecutors, where the
basic principles of western law are also taught.

But these sources of knowledge are not open and accessible to the
common villager, and they interest him little. The written law which
reaches the villagers consists mainly of government regulations relating
to administrative matters. Thus there is no actual knowledge of the
western written law of property and inheritance, although the most
relevant provisions of the Basic Agrarian Law and the new Marriage Law
are known to many. But most villagers hold some vague notions of what
western law is, like: That Dutch family law does not recognize matrili-
neal descent; that it is patriarchal; that the children follow the
father; and that they inherit from their father, whereas the mamak
does not play a role in western law. It is also known that according
to western law a person is quite free to dispose of his property as he
wants to, and that his relatives cannot interfere in his property re-
lationships.

Information about written law reaches the villagers mainly through
the channels provided by the State administration. National or provincial
regulations flow from the provincial administration to the Bupati's
office, from the Bupati's office to the Camat's office. The Wali Negert
receive information and instruction from the Camat. A separate channel
is provided by the Department of Information which keeps information
officers down at the XKecamatan level. If new regulations are to be ex-
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plained or propagated, the information officer calls a meeting of the
WN of his Kecamatan.

Another important channel of information is the organization of the
"Karapatan Adat League of the Minangkabau World" (Lembaga Kerapatan Adat
Alem Minangkabau, LKAAM). The LKAAM is a government sponsored organiza-
tion of adat-functionaries which functions on Xecamatan, Kabupaten, and
Provincial levels. It serves as a forum in which government plans and
policy are explained to the adat-elders by the representatives of the
Government, with the aim of securing the adat-elders' cooperation for
the implementation of these plans.34

The information thus flows through the various channels to the
village government, either to the Wali Negeri or to the Head of the
Karapatan Adat. In meetings it is then transmitted to the Niniek Mamak,
the lineage elders, whose task it is to pass it on to their kamanakan.

2. The Knowledge of Islamic Law

The principles of Islamic law are known to a much greater extent. 'Real"
knowledge of the law, the figh, and of its interpretation and applica-
tion, however, is firmly ascribed to the status of alim ulama, of the
religious expert.

Principles of Islamic law, as part of the religion, are taught at all
levels of the educational system. In the nagari, children of the age of
8 to 10 years follow a yearly course of religious instruction which is
held in the mosque or surau. They are taught rudiments of the Arabic
language and are instructed in the Koran. At the end of this year, the
Khatam-al-Koran ceremony is held: The children are led in a procession
through the village, accompanied by relatives and neighbours. On the
return to the mosque, each child recites one verse of the Koran. This
ceremony is followed by a feast, which usually takes two days, during
which friends, relatives and neighbours come to congratulate the parents
and matri-relatives of the children and to eat with their hosts. There
is some religious instruction in government schools, and systematic
teaching takes place in the Islamic schools at primary and secondary
school level.35 Religious instruction - for all villagers - is regu-
larly carried out at night in the mosques and surau. The Islamic func-
tionaries recognized as alim ulama who act as teachers there, often are
persons who have learned religion from a recognized teacher, and have
had no formal education in religious matters.
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Even if the exact knowledge of Islamic law and its interpretation is
a matter for the experts, the general principles of Islamic law are well
known to all Minangkabau. Islamic law plays its most important role in
the field of marriage and divorce, and the basic rules are regularly
restated in the relevant procedures. In inheritance matters it is well
known that the Islamic rules of inheritance differ radically from the
adat rules. Everyone knows that according to Islam ''the children in-
herit from their father', and that male heirs get a bigger share than
female heirs. Most people know that the actual distributory rules of
Islamic law as laid down in the Koran are much more complicated, but
these details are considered a matter for the experts (which is under-
standable in view of the complexity of these rules).

3. The Knowledge of Adat

a. The Knowledge of Adat in the Nagar:
Most of adat is known to the population, but there are also several
fields of adat which are considered the special knowledge of experts.

Adat is learnt during the process of socialization. Children listen
to their elders, observe their behaviour, learn the language and the
many adat sayings in which adat rules and maxims are embodied. The
basic principles of adat are taught at a very early age. Children are
systematically educated in feelings of shame, of propriety, and of
lineage solidarity. Much of adat is learnt by observation and imitation,
but there is also (or used to be at least) some formal instruction.
When boys move to sleep in the surau, they are taught by older men, if
possible by their mamak. Children are allowed to attend most ceremonies
and formal occasions, at which adat is restated in ceremonial language
by the adat-functionaries. In some nagari (such as Padang Parab, where
we attended two panghulu installations) children are even allowed to
attend the most formal meetings of the panghulu installation. Adat is
also contained in most of the stories and epics told to the children,
and there are some stories, like Rancak Dilabueh (see Dt. Panduko Alam
1954, Johns 1958) which contain more or less the whole of the principles
of adat morality and law.

Rethorical skill is highly valued in Minangkabau. Knowledge of adat not
only means the ability to remember adat rules and proverbs once learnt,
but great emphasis is laid upon the capacity to reproduce adat in the
proper verbal behaviour. Each proper Minangkabau must be able to
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berunding, to talk in a highly flowery and polite phraseology, which is
full of allusions. For it is one basic principle of adat (under which
the curious anthropologist will often suffer) that one may not speak
straightforwardly: "Indak bulieh taruih tarang" - '‘you may not express
yourself directly and clearly', was a phrase which we repeatedly heard
during our stay as a characterization of the proper way to speak in
adat. To berunding is generally learnt by observation and imitation.
For other forms of verbal behaviour, however, special knowledge is re-
quired. The pasambahan is a form of formalized speaking which is em-
ployed at all ceremonies. It also consists of allusive and flowery
phraseology which involves a constant restatement of adat proverbs and
rules, in which the intentions of the speaker have to be expressed. The
pidato are adat recitals, which are held during the major ceremonies,
for which there are different kinds of pidato. Those pidato held during
panghulu installations mainly consist of a recital (spoken or sung) of
the tambo of the Alam Minangkabau, the Minangkabau adat and its histori-
cal (tambo) development. The pidato are performed by younger adat func-
tionaries, in CKL by the anak mudo. The pasamabahan and the pidato must
be learnt from someone who is 'pandaz'', an expert, and this involves a
formal teacher - pupil relationship. Nowadays, there are several
"standard-versions'' of the most frequently used pasambahan and pidato
which have been published by Minangkabau adat-experts.

A more intensive knowledge of adat is expected from the adat func-
tionaries and lineage elders. The adat functionaries, the panghulu and
Juaro hindu in particular, must "know'" the adat. They must know how to
use adat in the processes of decision making. They must be skilled in
the verbal behaviour which is employed in these processes. They further
must know the undang2, the kato, and the cupak of the Minangkabau adat
and the nagari's own adat. This knowledge has to be learnt from a
teacher, who should be a mamak or the panghulu or some other person of
one's suku who has a reputation for his adat- knowledge. Young panghulu
who have not yet had the opportunity to learn enough continue their
adat-education after their installation.36

This intensive knowledge of adat is one of the prescribed status
attributes of the adat functionary. But villagers are quite aware of the
fact, that not all panghulu are equally knowledgeable, and that in con-
temporary Minangkabau "panghulu are not what they used to be'. Parti-
cular skill and knowledge as well as obvious inabilities are freely dis-
cussed and commented upon. Intensive knowledge of adat is not only
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recognized in adat functionaries. It can also be achieved by persons who
do not hold any office. Their abilities will always become evident as they
are-displayed at the numerous public occasions and ceremonies. Persons
who acquire the reputation of great knowledge and who are neither adat
not Islamic functionaries, are called Caradiek Pandai (Ind.: Cerdik
Pandai), the "intellectuals', who may play an important role in nagari
political life.37

An important part of expert adat knowledge is the adat of one's naga=
ri; in particular its history, its constitution, the political and genea-
logical relationships between the buah gadang and the status of their
panghulu. Such knowledge is of great relevance in the frequent disputes
over kaum or buah gadang property, especially when one kaum or buah
gadang has become extinct and the question of its inheritance has to be
settled. This kind of knowledge is highly valued and kept secret. It
means prestige and power and has also some economic consequences. For
if such knowledge is required to solve a dispute, the expert will be
approached with customary (or modern) gifts.

For the common villagers and the experts themselves, the differentia-
tion of adat knowledge is accepted as a matter of fact. In discussions
about the adat of CKL and its development, we were frequently referred
to those 'who know', even when we had reason to assume that the person
asked would perfectly know himself. The experts, too, held that 'know-
ledge must be in different levels" (ZIlmu mesti bertingkat2). There are
some fields of knowledge which are ascribed to the panghulu or guaro
status: Only a pangfhulu ''can'" know about the development of his suku
(buak gadang etc.) and the development of the original lineage property
belonging to the buah gadang of his suku. Others ''‘cannot" know this.

This knowledge is transmitted to selected persons only, generally to
the prospective successor, and only when the expert feels his end
coming.38

On a lower level, the buah gadang or kaum genealogy, and the location
of the property are also transmitted from mamak (group head) to his
kamanakan (his prospective successor). This knowledge is part of the
group's heritage, which may only be transmitted within the group. Mi-

nangkabau adat says: "warih dijawek' - ''it has been received as heritage''.
Reference to this kind of acquisition of knowledge is a valid basis for
39

evidence in adat.
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In contemporary Minangkabau, the value attributed to adat knowledge
has decreased, and so has the number of persons who are adat experts.
The younger generations are attracted by the new knowledge offered by
the schools which opens the way for new and attractive careers outside
the nagari. The panghulu have lost much of their traditional authority,
and their position is less respected and desired than before Independence,
when the adat functionaries were used as the main tool of Dutch colonial
policy. In the nagari, there are only a few younger people who really
want to learn adat, and the panghulu in CKL had only a very few pupils.
The youths in the towns seem to display no interest in adat at all.

The adat elders and the adat pressure groups are greatly concerned
with this situation. At present, adat is not taught at schools, and
people realize that in the field of the formal educational system, adat
has lost all ground to religious and modern knowledge. At the LKAAM-
meeting in 1974, a special committee on adat-development had been formed,
which made some proposals for the improvement of the situation. According
to these, adat is to be introduced in the curriculum of primary schools.
In addition, the LKAAM intends to organize courses and lectures in adat
in the towns and nagari. Lectures which had been organized by Bundo
Kanduang, the Women's Adat League, were held already shortly after the
LKAAM-meeting of 1974. Finally, plans have been made to found a People's
University (universitas masyarakat) in which lectures in adat shall be
given. This university will be open to everyone interested in Minangka-
bau culture (see K.v.Benda-Beckmann 1975: 73).

Besides the predominant oral tradition of adat, it must be noted that
since the beginning of this century a substantial number of books and
brochures has been published by Minangkabau, generally by panghulu. The
start was made by Dt. Sangguno Dirajo (1919, 1920, 1924, for an early
review see Ter Haar 1934b) and the publicity campaign for Minangkabau
adat was furthered by Dt. Sutan Maharajo who edited several journals in
which adat was explained and discussed. Both writers reacted against the
publishing activity of the Islamic pressure groups (see Taufik Abdullah
1971, 1972). Most of this expert literature consists of an exposition of
the tambo and Minangkabau adat, stressing its compatibility with Islam
and the state ideology of the Republic, often in the form of a serious
attempt at reinterpretation of adat in the terms of religion and ideo-
logy, often as a lip-service only. The ideas contained in these books
and the systematization of adat and history are to a growing extent
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disseminated to the nagari, and we have met or heard of several panghu-
u who returned to these books when they themselves were interviewed

as experts.40

b. Knowledge of Adat in the Courts

As has been mentioned, the judges consider themselves experts in law,
not in adat. In the curriculum of the Legal Faculties, courses on
adat law are taught, but these courses areon''adat law in general' and
are mainly based upon the writings of Dutch (Van Vollenhoven, Ter Haar)
or Indonesian scholars (Supomo). There are no courses on Minangkabau
adat law in particular. Most judges, however, are Minangkabau and have
undergone some socialization in adat, and some of the elder judges are
themselves panghulu.

However, the crucial questions which decide about 80% of the court
cases, are not problems of substantive adat (adat law) rules (in the
sense of legal consequences) but rather problems of evidence and nagari-
specific adat: The constitution of the nagari, the genealogical relation-
ships between buak gadang, the genealogical position of the parties, etc.
These facts generally are not known to the judges, and in practically
each case expert-evidence given by panghulu of the nagari is required.

As the research of K.v.Benda-Beckmann has shown, much confusion arises
from the fact that the standard terminology for property holding groups
used in the courts - the kaum under the mamak kepala waris - is insuf-
ficient to understand the actual relationships in a dispute, and fre-
quently does not correspond to the terminology used by the parties.41

With the exception of several judges who are generally acknowledged
to be knowledgeable, the villagers do not consider judges to be experts
in adat. Court judgements are freely criticized as not being in accor-
dance with adat. However, it is generally only the outcome of the dis-
pute, the concrete decision, which is evaluated by the villagers against
their own understanding of adat. The legal reasoning of the judges and
their elaboration of adat law usually do not come to the notice of the

villagers.



CHAPTER FOUR

THE LEVEL OF MEANING: SYSTEMS OF PROPERTY RELATIONSHIPS IN MINANGKABAU

A. INTRODUCTORY NOTE

In the last two chapters an exposition has been given for the detailed
study of the systems of property relationships through the description
of the basic principles of the socio-political organization and of the
administrative and legal pluralism in which they operate and of which
they are part. I have until now spoken of Adat, Islamic Law and Written
Law as 'bodies' or ''systems' of conceptions. I should like to emphasize
that this was a description of ethnographic facts, for in the official
legal system of Indonesia, in the social processes which deal with pro-
perty and inheritance, and in the knowledge of the Minangkabau these
three bodies of conceptions are treated as distinct systems. In this
chapter, I shall describe the substantive content of these systems.
Most space will be devoted to the system of adat, for it is the system
which is generally applicable in property and inheritance matters. Yet
a brief account must also be given of the other two systems. This is
because the treatment of the three bodies of conceptions as distinct
systems does not, of course, mean that ideas and principles of one
system cannot be used as part of another. Neither does it indicate to
what extent system-external legal or non-legal factors have influenced
those conceptions which are regarded as part of the adat system. These
problems will be analysed in Chapters 5 and 6, but in order to analyse
the possible influences of such system-external ideas, they must be
known first. In this context two remarks must be made which directly
affect the following description of the systems:
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1. Since the Islamization of Minangkabau, many words of the Arabic
language which are part of the legal terminology of Islamic law have
been incorporated into adat; in fact, a great part of adat has been ex-
pressed in these words since then. Though, as far as we can tell, they
in general signify adat-institutions and not, as we do know, the ones
of Islamic law, the restatement of adat in Islamic legal concepts must
have had a heavy influence on the pre-Islamic adat (see Taufik Abdullah
1966: 9 f.). Unfortunately, there are no data on adat from pre-Islamic
times, and one is left to do one's best in intelligent speculation. I
shall deal with this problem in the sixth Chapter when I try to analyse
the change in the conceptual system of property relationships in Minang-
kabau in general. Yet whatever the influence of Islamic legal terminolo-
gy may have been on pre-Islamic adat, adat and Islamic law have hence-
forth always been distinguished in Minangkabau, and Islamic law has con-
tinuously been taught and transmitted as a distinct legal system. In
this chapter, I shall describe this system as far as it is directly
related to the study of property relationships in Minangkabau.

2. An important part of adat is embodied in conceptions which refer to
the processes of decision making. The outcome of these processes depends
much more on social interaction processes than on the substantive cri-
teria in terms of which the decision must be legitimated. But in the
Dutch colonial courts and in the present Indonesian State Courts, whose
judgements constitute an important source of data, the law of procedure
and evidence is a modified version of Dutch procedural law. Through this,
an important part of adat is surpressed in the courts. This affects the
judgements of the courts the more, as most judgements depend on questions
of evidence, whereas the substantive rules are generally undisputed. The
analysis of these effects, important as they are, would go far beyond
the scope of my study. They form an important part of the study which

K. v. Benda-Beckmann has made on the work of the contemporary State
Courts in Minangkabau. The adat produced by the courts and the adat
produced by the other agents of externalization should therefore, on this
ground alone, be differentiated, irrespective of the question as to how_ far
the substantive rules, which are externalized within and without the
courts, are congruent or not. The new procedural system has not only in-
fluenced the law produced by the courts, however. It has also had

an impact on the procedures used in the adat institutions, as a compari-
son of the old adat processes with the current processual practices
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clearly reveals (On this problem see Ter Haar 1929, 1950 I: 416 ff.).
It constitutes one of the many factors which have influenced adat in
its development, which shall be briefly discussed in the sixth Chapter.

B. ADAT

I. CATEGORIES OF PROPERTY RELATIONSHIPS AND PROPERTY OBJECTS IN MINANG-
KABAU ADAT

In Minangkabau adat, as in many other traditional social systems, pro-
perty relationships are one aspect of social and political relationships
which are not clearly conceptually distinguished from the latter. The
principles of social and political organization which have been des-
cribed in Chapter 2, also govern the system of property relaticnships

to a large extent. This holds true both for the level of socio-political
authority over property as well as for the level of use and exploitation.
However, it is characteristic of the basic Minangkabau categories of
property objects, that they define the legal status of property objects
in relation to the person(s) holding them. The categories of property
objects are construed as "man-thing units" (Bohannan 1963: 102); they

do not express the rights and duties, the specific relationships attached
to the property objects.

On the level of socio-political authority over land, the main con-
cepts are tanah ulayat (''trust''-land) and pusako (heritage). When the
formerly autonomous buah gadang united to form a supra-buah gadang com-
munity, the nagari, they had to cede some of their autonomy to the newly
established community and its governmental agents. With respect to the
land which they had taken possession of before the foundation of the
nagari, however, hardly any autonomy was ceded. This land already become
their pusako, théir heritage, which was transmitted through the genera-
tions of group members according to the rules which will be described
in detail in this chapter. The nagari had no competence in pusako
matters. As has been mentioned earlier 'pusako matters are decided by
the lineage elders" (pusako sakato niniek mamak). But the control over
the area claimed as nagari territory which was not yet the pusako of
one of the buah gadang was assumed by the groups together. This area
was called ulayat or tanah ulayat, ''trust-land', and the authority over
this area was vested either in the nagari's governmental agents or it
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was distributed among the buah gadang/panghulu who had founded the naga-
ri. Depending on who exercised the authority, the land was styled tanah
ulayat nagari or tanah ulayat panghulu.

The relationships on the level of use and exploitation center around
the concepts of harato, material property objects, and the various cate-
gories of harato known in adat: The harato pusako,inherited property,
the harato pancaharian , self-acquired property held by individuals, and
the harato suarang, the self-acquired common property of spouses. Before
the relationships legitimating the use and the exploitation of property
objects are described, the basic categories of ulayat, pusako, and
harato and their subcategories will be outlined in the following
section.

1. The Level of Soctio-Political Authority over Property (Territory)
Since regular information on Minangkabau adat has become available, the
concepts ulayat or hak ulayat have been used to denote the highest form
of property relationships exercised by and vested in the commnity or
its governmental agents. Both ulayat and hak are Arabic words. Hak means
right, power, competence; ulayat means guardianship, trusteeship (Weste-
nenk 1918a: 15). In recent usage in Minangkabau and Indonesia in general,
the tem ulayat or wilayat has assumed a spatial meaning: ''area, region,
district'". There is little information on the pre-Islamic and pre-colo-
nial system of property relationships and its conceptual expression.
Westenenk (1918a: 19) and Kroesen (1874: 7), however, report an adat
saying which refers to socio-political control over land and which does
not yet employ Arabic words.

Nan barimbo rajo, rajo
nan bautan kareh, panghulu
nan bauran lambuik, kamanakan

Literally, this would mean:

The King's jungle belongs to the King
The hard forest belongs to the panghulu
The soft forest belongs to the kamanakan

Kroesen, Westenenk, Willinck (1909: 651) and indeed most authors on
Minangkabau adat were convinced that the reference to rajo, 'king", was
not to the King of Minangkabau, as according to most sources the king
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of Minangkabau did not exercise any socio-political control over land.
They translated rajo as "king in the nagari', as referring to the
highest governmental institutions of the nagari (Kroesen 1874: 7;
Westenenk 1918a: 19).Z In his translation, the saying has the following
meaning:

The jungle is under the nagari government

The hard wood, the cultivable but yet uncultivated area, is under the
panghulu

The soft wood, the area under cultivation, is under the kamanakan
(1918a: 20).

This interpretation is plausible. Yet the translation of rajo meaning
nagart government could not be extended to the tanah rajo - the 'king's
land"". The tanak rajo was a strip of land between adjacent nagari which
had the status of no-man's land. Nobody was allowed to cultivate it,

and it was believed that any encroachment would evoke magical sanctions.
The tanah rajo was also used as a battlefield for inter - nagari wars,
where the parang batu, the stone war, or the parang bedil, the rifle
war, were fought (see AB 27: 327; Willinck 1909: 119). It has been re-
ported that in former times such wars had to be stopped when a royal
emissary of the King planted his yellow banner on this land. Rajo,
meaning ''king in the nagar:' would certainly be a wrong translation here,
as nobody from the two adjacent nagari could lay any claim on this land.
Yet it would be premature to conclude from the few available data, that
the King of Minangkabau exercised political control over this land or
that this land may have even been worked for the King in times of greater
centralization and expansion of the Minangkabau empire (Kahn 1976: 89 f.).
Still, there certainly is a reference to the King of Minangkabau, on the
exact nature of which one can only speculate. As the kingship in Minang-
kabau was identified with the sacred and magical, the tanah rajo may
have been attributed to the King in this sense, which may have led to
the custom of having his emissaries bringing peace to the land by appeal
to his mystical powers. This interpretation would not cover Westenenk's
translation of rimbo rajo as 'jungle under the nagari government'. But
it is possible that, contrary to Kroesen, Willinck and Westenenk,

rimbo rajo also referred to the King of Minangkabau as the sacred inter-
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mediary between the human and superhuman worlds. Both tanak rajo and
rimbo rajo then would not have made part of the old adat classification
of property relationships, as the 'king-thing (rimbo, tanah) units' did
not imply a possessory or controlling relationship. In contemporary
Minangkabau, the tanah rajo, where it is easily accessible and is good
rice land, is cultivated, and has since long been transformed into
pusako, the inherited property of a buah gadang or kaum.

Since the Dutch colonization, socio-political control over communal
property was expressed as ulayat or hak ulayat. The Dutch writers trans-
lated hak ulayat as beschikkingsrecht, the communal right of avail.3
There is some disagreement between the Dutch authors as to which part
of the nagari the hak ulayat extended and in whom it was vested. Some
held that the hak ulayat was exercised over the whole nagari territory
(Van Vollenhoven 1918: 263; Westenenk 1918a: 16); in other reports it is
said that it pertained only to the uncultivated areas and the forest
within the nagari territory (Résumé 1872: 15; Kroesen 1874: 7, 9, AB 11:
77, AB 11: 115 ff., 122, 124). These apparent contradictions can, how-
ever, be resolved: It had been early realized by the Dutch that in most
Indonesian societies there existed property relationships expressing
socio-political control which were held by communities. These relation-
ships had been labelled by several terms, for example ulayat, which were
often taken from the regional languages. The term beschikkingsrecht,
which already had been employed by previous authors (Kroesen 1874; De
Rooij AB 10: 113) became the standard term through its use by Van Vollen-
hoven (1919,cf. Ter Haar and Logemann 1927: 5).4 This beschikkingsrecht
extended over the whole nagari territory, but in different manifestations.
So far as nagari territory was ''dipusakoi', made into the pusako of one
of the resident buah gadang, the socio-political control was vested in
this group alone: on this point there are no contradictory reports. Only
the beschikkingsfecht over the uncultivated areas was denoted by ulayat
nagart or ulayat panghulu in Minangkabau, quite in correspondence with
the Minangkabau way of categorizing property objects and property rela-
tionships, which does not conceptually focus on rights but on the status
of objects. The beschikkingsrecht over the ulayat (or, in Dutch usage:
the hak ulayat over the ulayat land) seems to have been vested in the
panghulu in most nagari, either as the representatives of the nagari or
as the representatives of their lineages (see Westenenk 1918a: 22; Van
Vollenhoven 1918: 263; Kroesen 1874: 7, 9; Résumé 1872: 11; Willinck
1909: 119).°
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The relationships of individuals to property of pusako status will be
described in detail in the later parts of this chapter. The land which
was ulayat could be used by all inhabitants of the nagari, or, if the
ulayat was distributed between the suku or buah gadang, by the members
of these groups only. According to most authors, such use was free, at
least if no permanent use was intended (Dt. Sangguno Dirajo 1924: 73;
Willinck 1909: 675 ff.). Kroesen reports, that the panghulu were not
asked for '"permission' if non-permanent use was intended, but that they
had to be asked if permanent use of the land was planned (1874: 10-12).
In later times, fees, uang adat, were demanded, but this custom probably
only developed when the panghulu had been incorporated into the Dutch
system of local administration. Such fees were demanded for the mining
of land (bunga tanah), when forest products were collected or used
systematically (bunga kayu), or when ladang (dry fields or gardens)
were made (Willinck 1909: 675 ff.; Westenenk 1918a: 27 f.; Kroesen 1874:
10 ff.; Résumé 1872: 20 f.; AB 41: 381 f.). The fees consisted in part
of gold and generally in a ceremonial meal in which the permission was
asked and the authority of the wlayat holder formally acknowledged. If
permanent agricultural use of ulayat land was intended, the property
became subject to the set of property relationships which regulate use
and exploitation in general. Newly cultivated land (tarukoan) was the
self-acquired property (harato pancaharian) of the cul:ivator. If after
his death his heirs did not want to continue to use the land, the land
simply reverted to the ulayat holder as part of the ulayat. If the heirs
continued to use the land, it became their harato pusako.

This general outline, drawn from the literature, is more or less in
accordance with what we were told in nagart CKL: The panghulu who first
moved into the territory of the present nagar: CKL, the panghulu 7 suku,
took possession of as much land as they wanted. They constructed rice
fields, built houses, and made grave-yards for their buak gadang members.
The land which was permanently used was their harato pusako, their inhe-
rited property. When the population increased and when new groups moved
to the territory, still uncultivated land was given to the newcomers by
the original settlers. At this time, the original settler groups and
their panghulu were the absolute lords over the land. The panghulu 7
suku were the highest authorities in land matters over all those who
had received land from them. When, at a given time, the groups resident
in the nagar? founded the nagari, the area under cultivation and the
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areas reserved for future cultivation were declared the official nagari
territory,the lantak nagari (see map on p. 143). The nagari and the
lantak nagari 'belonged' to the 60 founding panghulu, politically and
economically. The distribution of the buak gadangs' harato pusako was
marked by signs and stones, and this distribution pattern, the corian
barih (Ind.: coreng baris, ''the streak of lines') symbolized the proper-
ty constitution of CKL. Still today, the adat experts of CKL teach their
pupils the titles of the 60 oldest panghulu by asking them to find out
who (which buah gadang) has the largest portions of harato pusako within
the lantak nagari.

The area adjacent to the lantak nagari was also claimed as nagari
territory. In CKL it was called tanah ulayat panghulu. According to the
unanimous opinion of all CKL-experts, it was the tanah ulayat of the 60
panghulu. At least in the areas which were suitable for rice-cultivation,
the tanah ulayat was (at which time?) distributed among the 60. This is
still easily observable in the northern part of CKL, where the tanah
ulayat was divided into parallel strips of land running downhill (turi-
han) and where each panghulu was assigned one of those strips (see map
on p. 145). The tanah ulayat was mainly used to give land to expanding group
members and to provide newcomers, who had associated with one's group,
with hZarato pusako. In contemporary CKL, the area which was tanah ulayat
is dipusakoi, i.e., is the harato pusako of various buah gadang, but the
former border between the lantak nagari and the tanah ulayat is well
remembered; the expression tanah ulayat is today only used in a terri-
torial (spatial) reference. Only in the southern part of CKL, on the
higher slopes of Mount Merapi, is there some tanah ulayat which is not
yet harato pusako.

The present territory of CKL comprises more than the Zantak nagari and
the former tanah ulayat. Surrounding the tanah ulayat was tanah param-
pasan, open land over which one had fought in former times, and which
one had incorporated into one's nagari (see map on p. 144). In these
areas, one had built kubu (walls, fortifications) and settled ''brave men"
in the kubu area to demonstrate the territorial claims of one's nagart.
The kubu area settlers were mostly strangers or the descendants of
former slaves. When the attempts to take possession of these areas had
succeeded, the tanah ulayat was extended to the newly won land, and it was
generally given to the settlers as their harato pusako.

Another area making part of CKL, the area of 100 Janjang (''the
hundred steps') (see map on p. 144) was tanah jajahan, ''colonial'’ land.
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This area was won in war (during the Padri-war?) from the neighbouring
nagarit - so people in CKL claimed. When this land was occupied, the
number of the panghulu recognized as members of the Xarapatan had in-
creased to 100. Each panghulu was given some land in the area, which

he then distributed to the buah gadang members who wanted to settle in
this area. In present CKL, nearly all former tanah perampasan and tanah
Jajahan is harato pusako of the buah gadang, with the exception of some
tanah jajahan on the slopes of Mount Merapi which is not cultivated.
Like the uncultivated tanah ulayat, most of this area has been declared
State Land and is under the administration of the Forestry Department.
I have not been able to find out precisely who exercises control over
it according to adat. Permanent use can only be taken up with the
permission of the Wali Negert.

2. The Category of Pusako

Pusako (Ind.: pusaka) is a word derived from Sanskrit.® In Sanskrit
the supposed cognate means ''those things that serve to sustain life',
and in the Indonesian languages it means ''inherited things, heritage"
(Loeb 1935: 108). In Minangkabau adat, the term pusako embodies the
ideology of matrilineal descent and heritage. The most famous and most

frequently heard adat-saying goes:

Dari nintek turun kamamak
Dari mamak kakamanakan 7
Patah tumbuah, hilang baganti
Pusako alam baitu juo

From the great-uncle (MMB) itis handed down (it descends) to the uncle (MB)
From the uncle to his nephews and nieces (ZCh)

Where it breaks off, it grows again, where itislost, it is substituted agaig
It is just the same as with the pusako of nature

Pusako is divided into two basic categories by most Minangkabau adat
experts:
1. pusako which is immaterial, the pusako kebesaran

2. pusako which is material property, the pusako harato.

The pusako kebesaran consists of immaterial entities which are the
heritage of a group. Experts list under pusako kebesaran the suku, the
adat-istiadat, the papatah patitih, and the titles. The category is
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often equated with the most important part of the pusako kebesaran, the
sako, the title of the group's adat-office holders, and some authors
therefore distinguish between the sako and the pusako harato.8 The
pusako harato are material property: hutan-tanah, sawah-ladang, pandam-
pakuburan: the forest and the land, the wet and the dry rice fields,
the place for the living and the place for the dead (Dt. Sidi Bandaro
1965: 76). The pusako harato is, however, not limited to the heritage
of immovable property: also included are movables like the ceremonial
costumes of the panghulu, the valuable bridal costume, cattle; also
money or gold can be harato pusako.

Harato pusako as inherited property is generally subdivided into
four classes:
1. harato pusako tambilang ruyuang Or harato pusako turun temurun
2. harato pusako tambilang ameh
3. harato pusako tambilang bast
4. harato pusako tambilang kai'tan Or harato hibah

The classification distinguishes the pusako property according to the
way they were tambilang, 'dug up' with a spade,i.e. the way they have
been acquired:

1. The harato pusako tambilang ruyuang, the property which has been 'dug
up from the tree stumps'', is the property which the ancestors have
created by their cultivation of the jungle. It is the actual pusako
property which is turun temurun, which ''descends and descends"
through the generations of buak gadang members.

2. The harato pusako tambilang ameh is the property which has been
acquired through the use of gold (later money). In this class also
fell the budak pusako, the slaves who have become pusako property
(Kielstra 1892: 641; AB 11: 74 ff.; Willinck 1909: 139).

3. The harato pusako tambilang basi is the property which has been
acquired with (the) iron (hoe). This is land which has been newly
cultivated, the tarukoan.

4. The harato pusako tambilang kai'tan or harato hibah is property which
has been acquired by the way of A<bah, gift (on hibah see Chapter 4:
p. 178 ff.).

Often only two of these categories are used to express distinctions
in the harato pusako. Thus tambilang ameh and tambilang basi are used
to contrast the basic different modes of acquisition: by gold or by
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agricultural work. Both tambilang ameh and tambilang basi are used to
distinguish karato pusako which have been acquired recently from the
harato pusako turun temurun, the property acquired by the ancestors.
This classification of harato pusako was given by adat experts in
CKL, and it is the one most frequently mentioned in the writings of
Minangkabau adat experts (see e.g. R.M. Dt. Rajo Panghulu 1971: 135;
Dt.Majoindo 1956: 89).9 In contemporary Minangkabau, the classification
of harato pusako most frequently used is the one between the
"high" and "low" pusako property (harato pusako tinggi and harato pusako
rendah). '"High" and '"low" indicate the relative distance in time from
the time at which the property was made into pusako: High pusako proper-
ty acquired by the ancestors at a time which is not remembered anymore,
low pusako property is that which only recently has become pusako; one
still remembers the persons who acquired it. This distinction has been
employed in the Dutch colonial courts, a practice which has been con-
tinued by the judges in the Indonesian State Courts. It is also used
by M%gangkabau villagers and adat experts (see Dt. Sidi Bandaro 1965:
77).

3. The Category of Harato

Harato (Ind.: harta) in Minangkabau adat means "material property
objects”.11 The use of the term implies that the objects are conceived

of as standing in a relationship of being possessed by a person or group of
persons. The relationship is not, however, specified. Harato more or

less corresponds to the meaning of the English concept "property' and

to the way I use the concept "material property object' in this study.

The main distinction of harato is between the harato which are
pusako and the harato which are pancaharian. The harato pusako have
already been discussed above. Harato pancaharian (from: ecari, mancari -
to look for, to search) are property objects which one has acquired
during one's lifetime by one's own efforts. Most harato pancaharian are
movable property objects (most land is harato pusako), but land which
has been bought or which has been newly cultivated (tarukoan) is also
harato pancaharian.

Besides the '"pancaharian proper'' there are also property objects
which are '"impure' pancaharian in the usage of Guyt (1936: 78). "Impure"
property has been self-acquired, but the basis of its acquisition has
been harato pusako, "‘harato pancaharian pokok asalnya didapatinya dari
pada harta pusaka' (Dt. Sanggoeno Dirajo 1924: 101). A young kaqum member,
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for example, has been given some more starting capital for his trade,
which was taken from the sale of the rice harvested on the harato pusako.
Or a kaum member was given money from the pusako in order to go to
school and university which enabled him to become a rich and successful
man. Although the later profits of the trader and the salary of the
graduate undoubtedly are pancaharian, their initial source, the asal
usulnya, was his group's harato pusako.

The Minangkabau themselves do not separately label these two 'kinds"
of harato pancaharian, though they do recognize the distinction. Their
point of view is that, as far as harato pancaharian are concerned, one
must always look into the background and source of it and determine
whether it has some connection with the pusako or not. This factor in-
fluences the legal consequences which are attached to the harato panca-
harian, which will be described later (see Chapter 5: 267 ff.).

The harato category is also employed to define the legal status of
marital property. The property acquired by husband and wife during the
marriage is their harato suarang or harato pasuarangan (Ind.: perseo-
rangan , individual), their common harato pancaharian which can only be
divided at the dissolution of the marriage. The property which the hus-
band brings into the marriage is his harato pambaoan, the 'brought pro-
perty', labelling the post-marital domestic residence of the Minangkabau
husband. The corresponding category for the wife is the harato dapatan,

12 Both pambaoan and dapatan can comprise harato

the '"'received property".
pancaharian and harato pusako. As Minangkabau used to marry at an early
age at which they normally had not yet acquired much property by their
own efforts, the dapatan and pambaoan usually signified the pusako -

portions allocatedto the spouses by their kawm.

II. THE ADAT PUSAKO: ACQUISITION, USE, AND DIACHRONIC TRANSFERS OF
PROPERTY RELATIONSHIPS BASED UPON GROUP MEMBERSHIP

1. The Pusakoization of Harato Pancaharian

The dominant idea of the Minangkabau system of property relationships
is that all property is pusako which descends and descends through the
generations of the members of groups which are structured according to
matrilineal descent. All property has been handed down through the
generations, and all property will be handed down through the genera-
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tions, from the great-uncle (MMB) to the uncle (MB) and from the uncle
to his sisters' children. The puéako must be guarded, and it is the
moral obligation of all kawm members to add to the kawm's pusako. The
latter is the task of the men in particular. The "good" mamak must go
out in order to mancari, acquire property. His earnings, the harato
pancaharian, are destined to become harato pusako for his sisters and
kamanakan. In adat, the harato pancaharian were, as Willinck put it,
harato pusako in chrysalis state ("in larvenstadium'' 1909: 584). The
pancaharian status of property objects is temporary, it is tied to the
lifetime of the pancaharian holder. After his or her death, the property
objects assume the status of pusako. This pusako can be specified by the
means by which it has been acquired (harato pusako tambilang ameh or tam-
bilang basi) or by reference to the person who acquired it (harato mamak,
the property which had been acquired by the mamak). In the contemporary
usage in the nagar? and in the State Courts the harato pancaharian which
have been inherited are usually called harato pusako rendah.13

The inheritance rules for pancaharian inheritance are the same as
those that apply to inheritable property relationships to pusako objects
in general (see below p. 157 ff.): Inheritance occurs within the panca-
harian holder's jurai. For a female pancaharian holder, this is the
Juratz of which she is the apical ancestress. For a male pancaharian
holder, it is the juraz of which his mother is the apical ancestress.
Within the juraZ, inheritance occurs first in the older generation: for
a woman her childrens', for a man his siblings' generation. For prede-
ceased female heirs, the principle of representation allots their part

14 If the whole jurai is extinct (punak), the

to their descendants.
property is inherited by the juraz with common apical ancestresses on
the next higher generation level, by the woman's mother or the man's
mother's mother.

The same principles pertain to the common pancaharian property of the
married couple. According to the adat saying " suarang diagieh'" - 'the
suarang is divided", the harato suarang are divided at the time of the
dissolution of the marriage. If the couple is divorced, the property-
half of each spouse is 'normal" pancaharian again. In the case of death
of one spouse, the suarang-half is normal pancaharian for the surviving
spouse and the half of the deceased spouse falls to his or her heirs as
harato pusako rendah.15 In many areas of Minangkabau, and specifically
in CKL, the houses which had been built on the wife's group's pusako
land partly or wholly with the husband's money, are not considered to
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form part of the harato suarang. They are regarded as belonging to the
wife's group's pusako, under the socio-political control of the wife's
mamak. If the marriage is dissolved, the houses (the money invested in
their construction) ''remain' with the wife and no compensation is given
to the divorced husband or the deceased husband's heirs (compare also
Van Hasselt 1882: 227 f.).

Polygynists form suarang complexes with each wife. As they stay in
the houses of their wives, their harato pancaharian will often also be
separated spatially. In cases where the suarang complexes cannot be
clearly distinguished, e.g. with capital or property outside the nagart,
one must try to sort out the wife with whom the husband had acquired the

various parts of the property.

In the course of time, there has been a change in the inheritance
rules concerning a man's harato pancaharian. Since the 1960's it has
been official adat (law), that a man's harato pancaharian is inherited
by his children. It becomes their harato pusako rendah and is turun
temurun in their jurai, i.e. is henceforth inherited according to the
matrilineal rules. If a man leaves no children, the rules of the adat
pusako are followed.

A similar change has occurred in the adat concerning the individual's
autonomy to dispose of his harato pancaharian during his or her lifetime.
Whereas in former times, such dispositions were only valid with the
consent of the person's kaqum members, in contemporary Minangkabau the
individual can freely dispose of his or her harato pancaharian. The
development of the adat concerning the inheritance of and the autonomy
over one's harato pancaharian will be described and analyzed in detail

in Chapter 6.
2. The Relationships to the Harato Pusako

a. The Dual Character of the Pusako - Group Relationship

The harato pusako is by definition the common property of a matrilineal
group, a juraz. The jurai which holds common harato pusako may be a
Jurai of any size up to that of the buah gadang. The status of members
of a jurai which holds common property is the basis upon which they,
whether as individuals or as subgroups of that group, are entitled to
the use and the exploitation of the harato pusako. Two basic kinds of
relationships legitimate use and exploitation: the distribution of
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property on the basis of inheritable rights and the allocation of

temporary rights. Before these are described, however, it must be ex-

plained that the relationship between the group and "its'" harato pusako
has a dual character in Minangkabau adat.

The harato pusako are generally attributed to the panghulu of the
buah gadang, the members of which are spoken of as ''the people of one
pusako property'': One refers to the 'pusako of Dt. X'". But from this
usage one may not conclude that the panghulu 'owns''his group's pusako,
or that he "owns it for' his group. This is evident in cases where such
reference is made to a buah gadang's harato pusako, the last panghulu
of which has died some time ago. This attribution of the property to the
title is not to the incumbent of the office, but to the title as symbol
of the group. The group holds both title and property in common.

All harato pusako which is held by the buah gadang's or kaum's mem-
bers is considered the 'harato pusako of buah gadang X' or "of Dt. X".
Such reference, however, can mean two things:

1. It may refer to the fact that all group members hold the harato
pusako in common in "adat', in the restricted meaning of that term
signifying socio-political control over property and common repre-
sentation in inter-group relationships in particular. Such reference
is always possible.

2. It may also mean that the property is turun temurun for all group
members, i.e., that it is common heritage for all group members
alike. The group members' claims to a portion of the harato pusako
can only be based upon the latter fact.

In principle, all harato pusako held by the buah gadang's members
may be turun temurun for all group members. But usually, this is only
the case with respect to a part of the property which is held in common
in adat. There may be jurai with apical ancestresses on generation
levels below the one of the buah gadang or kaum ancestress, which hold
their separate pusako. Such separate pusako will come into existence
through the inheritance of the harato pancaharian of a jurai member
(see above) or through the reception of property by way of gift (see
below p. 176 ff.). Such property is twurun temurun only for the juraz,
and only the jurai's members are entitled to receive a part of it in
the processes of distribution and allocation. But also in this case,
their harato pusako is under the control of their panghulu and is
part of ''the pusako of Dt. X'". If, for instance, pusako property is
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given by the bako to the children of one of their male lineage members,
the transfer will occur in a public ceremony in which the panghulu of
the bako will ceremonially transfer the socio-political control over
that property to the panghulu of the anak pisang (see Duursma 1934:

160 ff., own interviews in CKL). Yet the property will be turun temurun
only in the children's juraz, and only they are entitled to the use
and exploitation of it.

This distinction is of utmost importance for the understanding of
pusako-relationships. The distinction has not always been recognized by
Dutch writers on Minangkabau adat16 and is usually not considered in
the Dutch and Indonesian Courts. The introduction of the cliché of the
""kaum which holds common harato pusako' and the neglect of the dif-
ferentiated adat classification of harato pusako led to the conception
that no such difference exists and that ''the harato pusako tinggi of
kaum X' are held in common also with respect to use and exploitation
(see p. 190 ff. and Chapter 6: 353 ff.).

b. Distribution

It is difficult to describe the principles of distribution of the hara-
to pusako turun temurun of a group, for any given situation in the
group's history which we try to conceive of as in the present (syn-
chronic) flows out into time and assumes diachronic character. The
property relationships on any ego's generation level depend on and are
structured by the ones on the + 1 and + 2 generation levels; the former
in turn predetermine the property relationships on the - 1 and - 2
levels. Thus in order to understand a given situation, we must know the
principles which have structured it - the principles of diachronic
transfers of property relationships. Yet conversely, in order to under-
stand the latter, we must start in a given synchronic situation. In
order to describe the principles of diachronic transfers, I shall start
with a fictive point in the group's history, of a kaum which has common
and yet undistributed harato pusako.

The kaum's common pusako may not be divided (dibagi) unless the kaum
is split. But the property of which the karato pusako consists can be
distributed. However, not all property objects will be distributed. The
movable property objects, the ceremonial dresses of the panghulu and
the bridal costumes, the ornaments and the family's gold will be kept
in the house of the senior women, who will guard this pusako for the
kaum. What is distributed is agricultural land and land for new housing
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sites. If the kaum has more agricultural land than would be required by
its members, the surplus land may be left undistributed. In general it
will not be worked in this case, but it may e.g. be pawned if the kaum
requires money (see below p. 169 ff.). Also,some fields may be reserved
for the panghulu or other adat functionaries,if the kaum has a living
adat functionary. The sawak pagadangan gala (cf. Kahn 1976: 71) or
sawah ninik mamak, the sawah of the lineage elders, as it was called in
CKL, would be worked for the adat functionary by his kamanakan in

order to permit him to exercise his duties as group head free of econo-
mic troubles.

The distributive mechanism is the bag? baumtuek, ''the distribution
for use" (bag? can mean both divide and distribute). Through the process
of distribution, the recipients get the ganggam bauntuek, the 'handful
for use'". The distribution must be the result of a kaum meeting in which
a musyawarah is held, and which must lead to a unanimous decision on how
the property is to be distributed. The mamak has to see to it that such
a meeting takes place and that a consensual decision is taken. He must
prepare the mupakat in discussions with the individual households of
his kaum. This is quite a difficult burden, as his aunts, sisters, and
nieces may have quite different ideas about how the pusako should be
distributed. The ganggam bauntuek is given to the kawm members who need
it most. In principle these are the women who have dependants: mothers
or grandmothers. The eldest living women on the same generation level
(in our fictive example) have a right to get ganggam bauntuek from some
part of the harato pusako, but there are no specific rules of distributior
Distribution is subject to the general principle that the ganggam bauntuek
be distributed according to the needs of the various households. A woman
married to a rich man, who has much of his own pusako fields at his dis-
position, should claim and get less than her poor sister. Likewise, a
women who already has nine children will be given more than her sister
who has only one child.

The ganggam bauntuek gives its recipients the exclusive right to use
and to exploit the property and to consume its products. It is, .in prin-
ciple, given in continuity to the woman and her juraz, but that does
not preclude a redistribution at some later stage in the kaum history.
If the circumstances have changed, if the demographic development in
the juraZ? has led to an obviously unfair distribution, the ganggam baun-
tuek distribution should be revised. But this is only possible in a new
kaum meeting, in which again a unanimous decision on the redistribution
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has to be taken. These kaum meetings are a heavy burden for the mamak,
for it is not always easy to bring his kauwm members to a consensus about
the distribution and redistribution of the harato pusako. In the deli-
berations much will depend on the personal authority and influence of
the main actors.

If the mamak cannot convince his kamanakan of the necessity of a
redistribution, the authority of the panghulu may be invoked, and the
quarrel may be discussed on all levels of dispute-settlement in the
nagart. The panghulu will press for a redistribution if he feels that
the situation is intolerably unjust, and generally the disputing jurat
will yield to the pressure exercised by the adat functionaries. Such
forced rearrangements of the ganggam bauntuek distribution may seriously
influence the inter-jurai relationships. Particularly when the original
distribution has taken place some generations ago, the quarrel about
the redistribution may give rise to the feelings that actually one does
not want to be ''one'" any more: 'Why should one be bothered by a distri-
bution which allegedly took place 60 years ago? Is it really true that
our grandmother was a sister of Angku X who now demands a redistribution
under the pretext that he has more kamanakan than Sutan Y, our mamak ?
As a good mamak, he should be able to take care of his kamanakan - we
at least can do so'.

If no settlement can be reached in friendship, such quarrels often
lead to permanent group splits.17 The harato pusako are divided, dibag<,
and two new kaum are formed: The former common harato pusako ceases to
be common; the property which the former juraz held as ganggam bauntuek
will now form the common property which is harato pusako turun temurun
in the newly formed kaum. This property then is again distributed as
ganggam bauntuek among the jurai of the new kaum: Here we have arrived

at the beginning of our fictive kaum history.18

The ganggam bauntuek is distributed to the women and their juraZ in
continuity. At the moment of the distribution, it is vested in the indi-
vidual women. If the original ganggam bauntuek holder dies, the gang-
gam bauntuek is inherited by her heirs, who together hold the ganggam
bauntuek in common. The ganggam bauntuek as such is not divided; in
adat, it cannot be divided. But the various property objects to which
the ganggam bauntuek pertains, are factually distributed between the
heirs in a process of musyawarah. On the basis of the rule that all
heirs are likewise ganggam bauntuek holders, the factual distribution
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is subject to principles of law and morality. Sex-specific property ob-
jects will usually be given to the persons of the respective sex. The
house(s) are left to the female heirs, for the males have to stay in
their wives' house anyway. Male heirs are "expected" to leave most
agricultural property to the use of their sisters and kamanakan, as is
""proper' for a good mamak. But males definitely have a right to the
ganggam bauntuek property as well as their female co-heirs, and it is
quite customary that they leave the exploitation of their part of the
harato pusako to their sisters or kamanakan on the basis of share-
cropping, the most frequent form of which is the "mampaduokan-manya -
duoi'" - "'to make it into two parts'. Others may work it together with
their wives and children for their own use; yet others will try to get
their sisters' and kemanakan' consent to give their part to their child-
ren for the lifetime of the children in a formal gift-ceremony. Which
concrete course is taken, depends on the outcome of the musyawarah and
the "condisi dan situasi'', the concrete circumstances in which it takes
place.

Usually, most of the agricultural property is distributed among the
female ganggam bauntuek heirs. If the fields are more or less of the
same value, each female heir may be given a certain number of fields to
work. If the fields have different agricultural values or if they are
spatially unevenly located, one will usually agree upon a system of
rotational use, according to which each heir works the good and the bad
fields alternatively for a period of time (bagilieh, baZega).19 The
period generally used is the "'sawah-year', the tahun kesawahan, which
allows the possessor to have one rice harvest and use the land there-
after for other crops like chili-peppers or vegetables until the next
rice-planting season starts.

The inheritance rules are the same as those which have already been
briefly outlined for the inheritance of harato pancaharian: Primarily,
inheritance is in the ganggam bauntuek holder's jurai and by the oldest
generation: If a female ganggam bauntuek holder dies, the ganggam baun-
tuek will be inherited by her children, male and female. For predeceased
female children, their descendants will inherit according to the prin-
ciple of representation. The heirs within the jurai are the 'close
heirs", the warih nan dakek (see Willinck 1909: 776). If the ganggam
bauntuek holder has no descendants her jurai is extinct, punah or putus.
In this case, the property is inherited by the ''distant heirs", the



158 PROPERTY IN SOCIAL CONTINUITY

warth nan jaueh (Willinck 1909: 779). The closest distant heirs are
those kawn members who are the descendants of the common apical an-
cestress on the next higher generation level, i.e. of the ganggam baun-
tuek holder's mother. If this jurai should be extinct, too, the propert
will be inherited by the jurai formed by the descendants of the ganggam
bauntuek holder's mother's mother etc. The same principle also applies
if the whole kaum of buah gadang should be extinct. Inter-group inherit
ance is based upon genealogical closeness measured in common apical an-
cestresses in thematriline. As has already been mentioned the genealo-
gical distance is expressed through the warikh-categories of sajari,

satampo, saeto, and sadapo (see p. 99).

These principles of ganggam bauntuek distribution and of inter-juraz
inheritance function within and between the groups of blood relatives,
kamanakan batali darah. In the case of a stratified kaum or buah gadang
the harato pusako will therefore not be distributed between all kaum
members. Only the kamanakan batali darah have a right to share in the
distribution (pambahagian). The other kamanakan, who form part of the
kaum/buah gadang in adat, are only entitled to a gift of property, a
pambarian: The blood relatives will decide how much of the buah gadang's
property is to be given to the kamanakan dibawa pusek or dibawa lutuik.
The property given remains subject to the ultimate authority of the
kamanakan bataltl darah, and the recipients of the pambarian are often
not allowed to pawn the property. Within their group, however, this
property is treated like harato pusako turun temurun and thus is sub-
ject to the same rules of distribution and inheritance described above.
If the blood relatives in the kaum are extinct, their harato pusako may
be transmitted to the kamanakan who are the descendants of strangers or
slaves. This is, however, no automatic process in adat but requires
the consent of the distant heirs of the same matrilineal descent in the
other related kaum.

The '"punah-situation", where a kaum is extinct, however, is generally
resolved before the kawnm is completely extinct, i.e. during the lifetime
and at the initiative of the last kaum members who foresee that there
will be no more descendants in the female line. They can try to adopt
one or more new kamanakan with the aim that they continue the group and
its harato pusako. The principles concerning adoption have already been
outlined in Chapter 2; a property history concerning an adoption will
be presented in the following chapter (p. 253 ff.). The last kaum mem-
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bers are usually also granted a larger degree of autonomy to dispose of
their harato pusako by pawning, sale, or - if the last kgqum member is a
man - by gift to their children. According to 'old" adat, such trans-
actions always required the consent of the distant heirs in the genea-
logically related groups. In contemporary Minangkabau, the last group
members are more or less free to dispose of their group's harato pusako
if there are no more persons who are saharato, i.e., if the whole buah
gadang is extinct. If only a kaum is extinct, the consent of the other
kaum in the buah gadang is still necessary. In the following chapter two
property histories will be presented in which this difference is quite
explicitly stated (p. 239 ff. and 253 ff.).

c. Allocation
The ganggam bauntuek is not the only relationship which legitimates the
use and the exploitation of the harato pusako. Besides, there are also
temporary allocations of property objects to group members. In fact, the
actual distribution of the property objects which are held by the gang-
gam bauntuek holder(s) is often already prestructured by temporary allo-
cations which have occured at a time when the ganggam bauntuek holder(s)
had not yet inherited the ganggam bauntuek.

Allocations usually occur when group members marry. The kzarato pusako
allotted may be property which is still held in common by the whole
kaum and wiich is not yet distributed as ganggam bauntuek; it may also
be property which already has been distributed in this way. To under-
stand the principles of allocation, we must again take into account the
development of the group: The ganggam bauntuek is given to adult women
at the fictive point in our kawm history. The woman has received several
sawah fields, a piece of land to build a new house, and some garden land.
She will work the land, helped by her children and by her husband. A
great deal of the agricultural work is carried out with the help of the
other jurai members, and in the main stages of the agricultural work,
such as planting, harvesting and threshing, the kaum members and also the
bako and the buek-neighbours will help on the basis of the principles of
tolong menolong, the ideal of mutual help. In former times, the decisions
about the timing of planting and harvesting of rice were taken by higher
authorities, the kaum council, the neighbourhood council or even by the
nagari government, but in contemporary CKL the decisions are taken with-
in the ganggam bauntuek holding group. The children will help their
mother and father, both on the fields of their mother and on the fields
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of their bako.

A change occurs, when the ganggam bauntuek holder's children grow
older. A daughter marries, and her husband moves in to live with her in
the bil7Zk in the rumah gadang. If the family does not live in a rumah
gadang any more, the girl will be given a plot of land to build a house
for herself, her husband, and her children. There will be no great
change in the activities of the young couple. The young wife will con-
tinue to work on her mother's fields, and her husband will also help
her, and continue to help his mother and sisters on their fields. But
at marriage or after some time, when the young couple get children,
the wife is given a part of the harato pusako, to which her mother holds
the ganggam bauntuek, or which is still unused common harato pusako of
the kawm. This property is for the couple's exclusive use and consump-
tion in their pariuk, their ''ricepot'. The married daughter's younger
sisters, who are still unmarried will continue to help their mother,
and they will now also help their older sister. When the next sister
marries, she in turn is given some of the harato pusako for her use. The
property given in this way is the dapatan, the 'property (she has) re-
ceived". The harato (pusako) dapatan, however, remain subject to the
authority of the ganggam bauntuek holder, and the normal Minangkabau
grandmother does not easily lose control. Major problems concerning the
Jurai's property will, of course, be discussed with all adult group
members, and within the group, the mamak jurai will have an important
word to say. But note that the jurai in question here is the group of
which the ganggam bauntuek-holder is the apical ancestress. The mamak
of the ganggam bauntuek holding jurai will be the original ganggam
bauntuek holder's son or grandson. The eldest woman in this group is
generally on a higher generation level than the mamak, she is his mother,
and this explains to a large extent the dominant position of the senior
women in Minangkabau social organization (see Chapter 2: 83 f.). In this
way we have also to understand Willinck's statement (1909: 391 f.) 'that
in the Minangkabau family circle the oldest common ancestress, if still
alive, stood actually above the mamagk. She was in each case, where fami-
ly matters in the sabuah paruik or jurai had to be decided, the highest
authority". For the ganggam bauntuek holder's 'mamak'', her mother's
brother or her brother, do not, in this fictive situation of the kaum's
history, belong to ker ganggam bauntuek holding group. They exercise
authority only in those affairs which have to be decided by the whole
kaum, matters which concern the relationships between the ganggam baun-
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tuek holding group with other such groups or with individuals or groups
that do not belong to the kaum at all.

When the male children of the ganggam bauntuek holder marry, they
may also be given some of their kaum's or ganggam bauntuek holding
group's harato pusako for the exclusive use and exploitation of their
conjugal family. This property is called (harato pusako) pambaoan, the
"brought property'. The decision of whether the young bridegroom is to
be given harato pambaocan must be taken in a meeting of the kaum council,
for it involves inter-kaum relations, the marriage and a temporary
factual alienation of the property. The following considerations will
play a role: '"How much property can his own kaum spare? Will the young
couple have enough property for themselves? How rich is the bride's
family? How much should one give in order to demonstrate to the bride's
kaum that they made an excellent choice in their wrang sumando? How
much can one dare to give as pambaoan, as there is always the danger
that the man's wife and children will try to 'sneak away' with this
property'. The relationships between one's own and the girl's kaum and
relatives will also play a role. If the young man, for instance, had
pulang ka anak mamak, married his MBD, the mamak would be inclined to
favour the giving of pusako pambacan (On marriage as strategy in pro-
perty politics, see Chapter 5: 295 ff.).

The allocationsof dapatan and pambaoan are temporary. If the girl/
woman to whom hgrato dapatan has been given is divorced, she will keep
the property for herself and her children. When she dies, the property
will revert to the ganggam bauntuek holder and can be allotted anew.
According to the adat rule for the division of marital property, the
"dapatan tingga" - 'the dapatan remain'' with the kaum/jurai of the wife.
According to the same rule the "harato pambaoan kembali''-'"'it returns''
to the group which had given it; to the kawm, if the pambaoan had been
taken from the yet undistributed harato; to the jurai, if the property
has been taken of the stock on which the jurai already held the ganggam
bauntuek. When the property ''returns' it becomes ''regular' harato pusako
again and will be redistributed. The kawm/jurai of the deceased husband
may, however, decide to leave this property to his children, in order to
show their good intentions to their anak pisang. Such a decision will be
facilitated, if the children, e.g. one of the man's sons, has pulang ka
bako, has married a kamanakan of his father. In this case, there is no
danger of the property getting 'lost'. Such a decision requires a
musyawarah of the whole kaum and a formal transfer of the property to
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the anak pisang in the forms known to adat (see below p. 176 ff.).

When the original ganggam bauntuek holder dies, her heirs thus gene-
rally already hold dapatan and pambaoan relationships to the property
for which they now inherit the ganggam bauntuek. They may have worked
this property for twenty years, and it will not always be easy to come
to a rearrangement of the property distribution after such a long time.
Such a rearrangement will often be demanded, for the older sisters
(oldest daughters of the ganggam bauntuek holder) and their descendants
will generally have more property at their disposal than the younger
ones: They may have been given dapatan already before their youngest
sister was born, and her mother could not know yet the number of jura:
members for which the harato pusako must suffice. In general, the
daughters are given as much property as they need, and the oldest
daughters, as the first ones who need property, will usually be given
a lot, on the basis that they, in the later stages of the jurai's de-
velopment, will cede some of that property to their younger sisters in
case they should need it. Such rearrangements require the mupakat of
all the ganggam bauntuek holders, thus also the consent of the one who
holds too much in comparison with her sisters. As the oldest sister
after the mother's death, will be the oldest and senior woman of the
group and as such be the one nan pagang harato, 'who keeps the property',
it will generally be very difficult to enforce a new property arrange-
ment against her wishes. Though adat treats siblings as equals in pro-
perty affairs, the practice will often lead to the result that the
oldest sisters, and later, the oldest jurai in the kaum, and the oldest
kaum within the buah gadang, control most of the Zarato pusako. Combined
with the factor of (uneven) demographic development, this may lead to a
quite uneven distribution of the harato pusako even within the ganggam
bauntuek holding group. This unequal distribution will later be ''frozen
in'" when the ganggam bauntuek holding group develops into a kaum and
when, later still, this kawn splits again.

d. The Pusako Relationship in Terms of Rights

The individual kaum members' legitimations to the use and the exploita-
tion of the harato pusako which are their common pusako turun temurun
are expressed in terms of ganggam bauntuek, dapatan, and pambaoan. The
relationship of the kaum as such to its pusako is not defined with a
special concept. The relationship is one of "having' the property as
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turun temurun in one's group. The relationship is only specified in a
dual way by stating that "mamak bahak - kamanakan bamiliek'. This might
be preliminarily translated as ''the mamak has the right of control -
the kamanakan have the possession''. This specification is further
illustrated by the adat saying:

hak bamiliek - harato bapunyo

hak nan banampu - harato nan bamiliek
hak nan tagantuang - miliek nan takabiah
arati miliek: nan disauaki

This saying is difficult to translate. Westenenk gave the following
translation (1918a: 15):

hak bamiliek the common right of disposal is transformed
into possession

harato bapunyo one has limited ownership of individual
property objects

hak nan banampu hak are the rights held in common

harato nan bamiliek the harato are possessed individually

hak tagantuang the hak is "hanging" (not specifically
assigned)

miliek takabiah the mil<k is personal possession

arati miliek: nan disauaki milik means: what is derived (from the hak).

A similar translation (into Indonesian) is given by a leading Minang-
kabau expert, I.H. Dt. Rajo Panghulu (1973: 197):

hak adalah bersama the hak (right) one has together
harta adalah milik the harta are possessions

hak adalah bergantung the hak is hanging

milik adalah bermasing the mil7k one (each) has for oneself

These sayings are especially difficult to translate because two
translations are involved: One translation is of the adat conceptual
system into the legal concepts of Islamic law, and the other is of
these into one's own language. However little role this saying plays
in the courts' judgements and in normal conceptual usage in the nagari,
it is interesting in so far as it attempts to express the group's re-
lationship to the harato pusako in terms of rights. I shall not try to
give another translation of the saying (which was probably created by
Islamic adat experts in the last century) but only state two points
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which I think can be inferred from it:

1. One point is that the pusako relationship has two aspects: the one
of socio-political control, the hak, which is 'hanging', abstract, not
reified. This hagk is of the whole group, but is vested in the mamak, the
group head. The other aspect is the material property, the milik, which
is possessed and distributed among the kamanakan, the individual kaum
members. Hak and milik indicate two different aspects, the communal and
the individualized, or the man-thing relation. The mamak is bahak over
all of his kamanakan' harato which they hold in the state of mii<k. The
mamak, as group member, will generally also have some milik, some pro-
perty objects for his own use. But that does not make him 'bahak milik'
on these property objects. In Minangkabau adat, hak and milik cannot be
combined in one person or group. The concept hak milik, which in con-
temporary Indonesia is used as an equivalent for the Dutch eigendom
(ownership) was unknown in adat.

2. The other point is that these abstract characterisations of %agk and
milik do not indicate a legitimation for the use and exploitation of
the property object. The Zak does not entitle the mamak to use and
exploit the property over which he has the hak. The mil<k is the des-
cription of a possessory relationship, but not its legitimation. This
adat-meaning of hak and mil<{k is important to note, as in the more
recent conceptual usage in Minangkabau, the concept hak milik is in-
creasingly used to express property relationships in adat. This develop-
ment will be analysed in Chapter 6.

3. The Relationships to the Pusako Kebesaran

a. The Titles

The most important (and only) part of immaterial pusako to which Minang-
kabau, and the men only, have an individualized relationship are the
titles, gala. Each grown-up Minangkabau man used to wear a title in
former times. Minangkabau adat says: 'ketek banamo - gadang bagala'' -
"when one is small, one has a name, when one is grown up, one wears a
gala". There are some regional variations as to how far the gala-wearing
is still practiced. Mansveld reported already a hundred years ago, that
the custom was most strictly adhered to in the district of Agam, where-
as, e.g. in 50 Koto, only the adat functionaries still used and were
called by their titles. This situation does not seem to have changed



SYSTEMS OF PROPERTY RELATIONSHIPS 165

since then: In Agam, and also specifically in CKL, each adult man wears
a title, with the exception of Islamic functionaries and those persons
who hold a post in the state administration. The gala are mostly of
Hindu origin, meaning King (&ajo), King of Kings (Maharajo Dirajo),
Crown (Mangkuto, Mahkota), Military Commander (Palimo, Panglima), Sultan
(Sutan) , the Great One (Basa) etc. In CKL, as in most nagar: in Agam,
most titles worn by the individuals consist of two components like Rajo
Basa, Palimo Putih, Sutan Nagari etc.

Most of the titles worn in Minangkabau are pusako.zo The most im-
portant titles, the office-titles of the adat functionaries with the
additional title Datuek, the gala sako, are the pusako of the buah
gadang. The titles which are not attached to adat offices, partly are
the property of the suku (pusako), partly the common property of all
suku.21 These titles are usually called gala pusako.

The titles are conferred upon the men after they have married. With
marriage, the Minangkabau man is 'gadang'', great, grown-up. The title-
giving occurs in the course of a ceremony, such as a panghulu installa-
tion or a marriage ceremony. At some stage of the ceremony, one of the
elders functioning as "host' reads out the new titles to the public:
that X will wear from now on the title Rajo Sutan, that Y will now
wear the title Payuang Ameh etc. In the course of his lifetime, a Minang-
kabau man may wear several titles. He will get a title in any case at
the time of his marriage. If at a later time he should assume an adat
office, he will receive a new title, or he may be given an honorific

gala when he is older.22

b. The Giving of the Gala Pusako

When the title of the young man is read out (dZhimbau) to the public in
the ceremony it had already been determined which title he should re-
ceive. The principles of the title-selection can best be compared with
the allocation of material property, with the essential difference that
titles can be duplicated whereas material property cannot. Titles can
be duplicated in that two or more living group members can wear the same
title which consists of two components (e.g. Sutan Marajo) or through
the multiple use of the single components. For example, one group member
may have the title Rajo Imbang, another Sutan Rajo Imbang, and yet an-
other Rajo Sutan. The mamak of the young man has the task of finding the
title. That means that he must organize a kaum meeting in which the
question is discussed and a unanimous decision is reached. The kaum can
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take one of the title-stock of their suku, and they can also use one of
the common titles. In CKL it has become a custom, that the young man
receives one title-component from his kawm, and the other from his
father's kaum. If the man's father wants to confer a title (component)
upon his son, there has to be a musyawarah in his kaum (the son's bako)
in which it is decided which of their gala-stock will be given to the
anak pisang. In the last resort, the complete title thus has to be
chosen by the mamak of the man's kaum and by the mamak of his bgko (not
necessarily by the father himself).23

If persons are asked from whom they have got their titles, they will
usually state that they got it (dapek) from their mamak and, as in CKL,
from their father, or that the title has been given (d<kasih) by them.
Such statements have been interpreted in the sense of '"title-inheritance"
from mamak to kamanakan, or from father to son. It is therefore quite
important that the mechanisms of title-giving are well understood. In
the statements "I got my title from my mamak ' or ''from my bapak'', mamak
and bapak indicate the collectivities represented by the mamak and the
father. It does not mean, that the mamak or the father selected the
title by themselves. Nor does it mean, that the nephew/son, 'who got
his title from his mamak/bapak', wears the same title or one of the
title components which his mamak or father wears. This may happen, but
is rather unusual, and of course a father has several children, and a
mamak several kamanakan (and the kamanakan several mamak) who normally

are not given exactly the same titles.24

As far as the gala-giving 'from
father to son'" in CKL is concerned, it must further be mentioned, that
the gala component is given by the bako to its anak pisang. Once the
anak pisang has died, his gala "'reverts' to the bako again. It may not

be used by the kaum of the man, as it is the pusako of his bako.

c. The Giving of the Gala Sako

The principles for the giving of the sako, the office title, are some-
what different. The office is the pusako turun temurun of the buah
gadang (blood relatives) and it cannot be duplicated. The title is
attached to the office, and will automatically be given to the new
panghulu in the course of the panghulu installation.

The basic principles of the succession to the panghulu office have
already been described (Chapter 2: 86 ff.). Like all pusako, the sako
is "turun temurun from the MMB to the MB, and from the MB to the ZS'.
But this does not necessarily mean that the successor to the panghulu
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will always be his sister's son. At least in the nagari following the
adat Bodi-Caniago, the buah gadang members are quite free to select the
successor, and the inheritance-principle is further mediated through
the institution of the g&dang balega. Economic considerations will also
play a role. As it is quite expensive to install a panghulu, it may be
more economical for the buah gadang to have a grandnephew installed than
a brother or nephew, thus lengthening the time between installations.25
Office titles in principle may not be given to other persons than
buah gadang members. Only under special circumstances may a panghulu
gala be given to a son: If the buah gadang of the father (the panghulu)
is extinct or if there are no suitable male successors for the panghulu,
his buah gadang can agree in a musyawarah that their anak pisang should
be allowed to wear his father's title. This has happened once in CKL.
When Dt. Mangiang had died his son was allowed to wear his title. Though
the title was the sako of his father's buah gadang, the son did not (of
course) assume the office of panghulu in his father's buah gadang, and,
once he had died, the gala Dt. Mangiang could not be worn by any of the
sons's buah gadang members.2

IIT. TRANSFERS OF PROPERTY RELATIONSHIPS IN MINANGKABAU ADAT

1. Introductory Note

It is the basic principle of the adat pusako, that pusako property is
turun temurun, that it continually descends in the group of persons for
whom it is common heritage. To achieve this goal, the property must be
kept in the group. The living generation may use and exploit the pusako
property, but must guard its basic resources for the future generations
just as the ancestors have guarded it for the present generation. An
adat saying states: '"Azenyo bulieh diminum - buahnyo bulieh dimakan -
batangnyo tatap tingga' - ''Its water may be drunk, its fruit may be
eaten, but its stem remains and remains'". Transfers which would alienate
the harato pusako from the group in which it is twrun temurun are
severely restricted by adat and permanent alienations are prohibited in
principle. But the ideology of the adat pusako does not only affect the
harato pusako. It is the moral duty of each Minangkabau, the men in
particular, to add to their group's pusako. Whatever they earn as
pancaharian is destined to become harato pusako. Pancaharian transfers
which threaten to alienate this harato pusako in spe from the holder's



168 PROPERTY IN SOCIAL CONTINUITY

group against the wishes of the group were not allowed in adat.

The pusako ideology is reflected in the legal adat rules that pertain
to temporary and permanent property transfers. These rules conceptualize
the various forms of transfers, state the conditions under which they
are valid and what the consequences of such transfers are. More general-
ly, the ideology is firmly embedded in adat morality. As such, it con-
stitutes an important factor influencing the holders' decisions of
whether or not a transfer, though valid in law, should be carried out
at all.

In the following part of this chapter, I shall describe the adat con-
cerning the possible transactions. In the course of history, there has
been a considerable change, both in the adat conceptions pertaining to
transfers and in the way the Minangkabau made use of these transfers.
The most important changes will briefly be mentioned here; in the follow-
ing two chapters the use made of the property transfers and the develop-
ment of the adat conceptions will be described and analyzed in detail.

2. Jua Bali - Selling and Buying

The concept jua bali (Ind.: jual beli) corresponds closely to the western
concept of sale. Jua is the transfer aspect, bali the buying aspect. Jua
bali is the exchange of property against money or gold. Once the exchange
has occurred, no party can reclaim its original property. As the adat
saying states: "Jua salamaik' - ''selling is safe'. Jua bali is conceived
of as a synchronic property exchange (which, however, can be used to
effect diachronic property transfers, see Chapter 5: 267 ff.).

In adat, no basic legal distinction is made between immovable and
movable property objects.27 "Land is sold in the same way as a writing
desk' (PN Bukit Tinggi in case 16 of 1972). This is a trait of all adat
systems in Indonesia, which has even been kept under the influence of
Dutch law (which makes that distinction), and which has also been in-
corporated into the Basic Agrarian Law (Gautama and Harsono 1972: 47 f.).
With respect to the holders' autonomy to sell property objects, an
important distinction was made according to the status of the objects in
terms of harato pancaharian and harato pusako.

Harato pusako in principle cannot be validly alienated at all. Minang-
kabau adat says: ''Jua indak dimakan bali - sando indak dimakan gadai'' -
"if to be sold, it may not be eaten up by the buying, if to be pawned,
it may not be eaten up by the pawning'. Only two exceptions seem to have

been made from this rule:
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1. Pusako land could be sold to nagari co-citizens if it was to be used
for house sites, and if all buah gadang members and their panghulu
agreed to the transfer. It is not known whether this is a recent de-
velopment. Duursma reports that it could be done '"'since the olden
times'" if the land was not rice-land (1934: 163). In CKL, some house
sites had been sold during the last 100 years, and their sale was
regarded as being quite in accordance with adat.28

2. When the urang saharato sapusako are extinct, the last living members
of the buah gadang29 are usually allowed to sell the harato pusako
to nagari co-citizens. Such sales required the consent of the warih
nan sajari, the relatives of one blood in the genealogically related
buah gadang. In contemporary Minangkabau, the buak gadang members are
usually free to dispose of their kZarato pusako without this consent.
However, if only a kaum is extinct, the consent of the other kaum
within the buah gadang must still be obtained (see the story of the

"Extinct Buah Gadang'', (Chapter 5: 253 ff.).

Agricultural products produced on harato pusako, the 'bungo pusako',
""the fruit of the pusako', are treated as harato pusako, with the ex-
ception that they could be sold. The goods or money received in return
have the status of harato pusako.

Harato pancaharian in principle could be sold. Trading activities ne-
cessitated some circulation of goods, and most objects created by econo-
mic production (weaving, gold- and silver works, blacksmithing etc.)
were harato pancaharian. The property received in return had the status
of harato pancaharian. Diachronic transfers, however, which would
alienate the holder's pancaharian property and harato pusako in spe of
his kamanakan were subject to severe restrictions (see below p. 180).

3. Pagang Gadai - The Adat of Pawning

a. The Pagang Gadai Transaction
The pagang gadai transaction has been translated as "'pawning"’ or "piedging”
by English authors and as "verpanding' by Dutch authors.”" It involves a
temporary transfer of the right to use and exploit land in exchange for a
sum of money or gold.31 Pagang indicates the taking, gadai the giving
of the land. I shall speak of the "pawner'" and the "pawnee", meaning the
panggadat (giver of the land) and the pamagang (giver of the money).

Most land having the status of pusako, pawnings usually involve pusako
property. Pawnings of harato pusako were subject to two sets of restrictions:
They may only occur in specific situations and additionally need the
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consent of all (adult) kawm (group) members.

1. Pawning is allowed in four ''classic' situations which are mentioned

in any publication on Minangkabau adat and which are immediately quoted

in each interview about pusako. Harato pusako may be pawned if the kaum

as a whole needs money for:

- gadis gadang alun balaki - the grown-up girl is still without hus-
band, i.e., money is required for the
wedding ceremonies,

- rumah gadang katirisan the family house needs repair, or a new

family house is to be built,

- mambangkik batang tarendam - the panghulu must be installed,

- matk tabujua di tangah rumah - the corpse lies in the middle of the
house, i.e., money is required for the

burial ceremonies.

Besides these four cases, some others have been mentioned in the
literature, such as to provide the costs for the pilgrimage (natek haji)
of a kaum member or the payment of common debts (utang di tangah medan)
(Résumé 1872: 19; Joustra 1923: 118; Guyt 1936: 59).32

In our interviews in CKL, people usually mentioned the classical
four cases. Most interviewees emphatically denied, that harato pusako
could be pawned in order to provide the costs of the pilgrimage. But as
the pawning register of CKL reveals, such transactions were, however,
not uncommon 100 years ago. In lengthier discussions of the problem
most people expressed a rather liberal opinion (which seems to be shared
in contemporary Minangkabau in general), namely that harato pusako may
be pawned in any case where money for common needs is required. In CKL
pusako was frequently pawned in order to secure the necessary money
for court-suits over harato pusako (cf. Chapter 5: 228 ff.).

2. The pawning of harato pusako is done by the mamak, after he has
secured the sakato or mupakat of his kaum members. In all pawning trans-
actions, the mamak (of the panggadai party, the pawner) represents his
group in inter-group relationships, and . he also does so in the cases of
property relationships between groups. As he is responsible for the
organization of the ceremonies for which the money is required, it is
he who has to secure the money in the case that the kaum has not enough
funds to finance the ceremonies. The initiative for the pawning will
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therefore often be taken by him. To make the pawning valid, he must,
however, have the consent of his ahli warih, his group members, in prin-
ciple of all adult members of his kaum.33 The initiative may also come
from an individual or from a ganggam bauntuek holding jurai. The gang-
gam bauntuek rights,however, do not entitle its holders to pawn the
harato pusako. The consent of the kaum's other jurai and its mamak is
required, and the mamak must act as the actual pawner's representative.
Slightly different is the case, where a jurai holds separate harato
pusako turun temurun. Here the jura? is entitled to pawn the harato in
their own right without the consent of the other juraz, but the mamak

of the kaum must act as representative in the pawning ceremony (see also
Sarolea 1920: 120 ff.).

The transaction is usually initiated by those who need the money.
They will approach someone who might be willing to lend the money and
take the harato in exchange until the money can be repaid. According to
adat, the persons approached should be persons closely related, possibly
in one's buah gadang or one's suku. If the person or group approached
is willing, and if the pawners have secured the unanimous decision of
their ahli warih, a ceremony must be held in which the transaction is
publicly carried out. This ceremony must be held in the house of the
pawnee (the pamagang), for the money (uang gadaian) must be ''fetched"
(dijemput). If the pawnee is a woman, the ceremony will be held in her
(mother's) house. For men, however, the ""house of the pamagang'' can mean
either of two houses: the house of his children, i.e. the house of his
wife, or the house of his kamanakan, i.e. the house of his mother.
Where the money is fetched depends upon for whom the pawnee intends
""the money' and the right to use and exploit the pawned property. If
the money is fetched in the house of the kamanakan, it means that the
transaction has been made for the immediate or future benefit of the
kamanakan. 1f it has occurred in the house of the children, it means
that the pawned property is intended for the children.34 The ceremony
consists of a commnal meal, in which the transaction is publicly con-
firmed. In addition to the parties, their mamak and the ahli warih, the
panghulu of the parties, and in some nagari, also other adat functiona-
ries, have to participate as well as the holders of the plots adjacent
to the one being pawned (cf. Guyt 1936: 93 ff.). This participation of
the adat functionaries is a classical case of 'preventive law applica-
tion" (preventieve rechtszorg) as described by the Dutch scholars of
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adat law (Holleman 1920, Logemann 1924, Van Vollenhoven 1931). Through
the presence of the adat functionaries the transaction is validated in
adat (Ter Haar 1948: 106).

In 1915, the Dutch introduced a regulation (S. 1915: 98 jo 687, art.
14, 15), which permitted the making and the registration of a pagang
gadat contract before the Dutch administrative officials (Guyt 1936: 44).
But in some districts, the administrative officials had already informal-
ly introduced the rule that the transactions should be confirmed in the
presence of the Tuangku Laras, the parties, their panghulu, and one of
the ahli warih, possibly a young female kawnm member. In CKL, this was
already practiced in 1873, as the pawning register of Candung shows.35
The practice of making a gadai-deed, a surat gadaZ, has in most nagari
persisted, and nowadays a copy of the surat gadaZ is often given to the
archive of the Wali Nagari. Not all transactions are reported as many
villagers do not wish to inform the Wali Nagari and give greater publi-
city to the transaction than is needed. But as can be inferred from
interviews and regular court practice, the written document is used
as evidence only, not as an element determining the validity of the
transaction.

The period for which the property is pawned can be stipulated by the
parties. If no such date is set, the property may be redeemed after a
minimal period of two years (duo tahun katigo). After this time, the
pawnee (pamagang) has to accept the redemption money (uang tabusan) if
it is offered to him.

b. Tebusan - The Termination of the Pagang Gadai Relationship

The pagang gadai relationship is terminated by the redemption of the
property, which is ditabuth or ditahuri by the pawner (panggadaz). If
the property is not redeemed after a short time the relationship should
be disabuik-sabuik, 'mentioned again and again" (cf. I.H. Dt. Rajo Pang-
hulu 1974: 54): The fact that the property is pawned and is not pusako
of the pawnee, should be declared each year to the pawnee and the four
witnesses, the holders of the adjacent plots. This was not done in CKL,
however.

No matter how long the pawnee keeps and works the property, the right
to redeem it can never be abrogated and is not subject to limitation.
Minangkabau adat says: "Selama peredaran matahari, bulan dan bintang -
salama awan putih - salama gagak hitam — salama ate hilir" - ''(the
pusako remains) as long as sun, moon, and stars move, as long as clouds
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are white and crows are black, as long as water flows downhill' (Wilken
1926: 417; cf. Van Vollenhoven 1918; Dt. Maruhum Batuah and Bagindo
Tanameh 1954: 55). It frequently happens that redemption is demanded
after several generations. This regularly leads to conflicts, in parti-
cular, if the original transaction cannot be proven ary more (see
already Wilken (1888) 1926: 417 f. Such a case will be described in
Chapter 5: 249 ff.). To redeem,menebusz, means, that the property is
fetched back to the original holder in exchange for the pawning money.
Redemption in this sense is in the name of the kawm: as pusako turun
temurun it can be distributed and allocated again.

C. Memperdalami - To ''Deepen' the Pawning

If the kaum of the pawner is not able to repay the redemption money,
there is another mechanism to keep the pagang gadai relationship a
going affair. This is called memperdalami gadat, to ''deepen' the
pawning. It means that the pawner, the mamak who pawned the property or
his successor, approaches the pawnee with the demand that more money
should be added to the original sum.36 The deepening of the gadaz also
involves a ceremony with witnesses, in order to demonstrate who the
real pusako holder is. If the pawning has been deepened several times,
the redemption sum may have reached such a value that it is uneconomical
for the pawners to redeem their harato pusako. In this way the pawning
may come close to a de-facto final alienation. But the right to redeem
the property cannot be abrogated, and what is '"economical' may signifi-
cantly change in the course of development. Cases in which the redemption
is demanded after 100 years, are not rare in Minangkabau, though they

usually result in conflicts and court cases.

d. Jual Gadai - The '"Pawning-Sale'

In the first half of this century, the concept of jual gadai seems to
have been employed quite often. In contracts making use of the concept
it was either stipulated that the contract was a '"sale" (jual) for which,
however, a right of redemption was agreed upon, or that it was a pawning
(gadai) which was later followed by a sale (cf. Van Vollenhoven 1918:
204 f., 266; Guyt 1936: 37 ff.; Ter Haar 1934c: 145). The Dutch courts
often interpreted such transactions as sale in the sense of western

law. Ter Haar has pointed out that such translation/interpretation was
wrong, and advocated that it should not be used by the colonial courts
(1934c: 145; also Van Vollenhoven 1918: 627, 1933: 242, 244). He pointed
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out that the first mode probably was developed - by the Minangkabau as
well as by other Indonesians- in order to circumvent the riba-prohibition
of Islamic law: The ribg-prohibition forbids Muslims to draw profit from
pawned property (Juynboll 1903: 285 ff., see below p. 198). The pawnee
in a pagang gadai contract is in a position to draw profits (for example,
from his working the land) from a property object not belonging to him
which had been given as security for a debt. Devout Muslims therefore
preferred to clothe their agreement in the form of a sale, which would
make the property object the property of the pawnee, and, in accordance
with adat, to make a provision for redemption. Jual gadai cases there-
fore should be regarded as a normal means of pawning with no time-limit
stipulated (Ter Haar 1934c: 145) or a 'deepened gadaz" (Guyt 1936:

39 f.)37 as the right to redeem the pusako property cannot be abrogated in
adat: "jua indak dimakan bali - sando indak dimakan gadat''.

e. Kisah Gadai - The Transfer of the Gadai

The pagang gadai relationship between the original pawner and pawnee can
also be ended by the '"transfer of the gada:',mangisah or pindah gadai.
The initiative for such a transfer can come from both parties.

1. The pawner (panggadai) may be of the opinion that the pawnee has kept
his property long enough. The relationship should be terminated, other-
wise the pawnee might claim that actually the property is his harato
pusako, hoping that the original transaction cannot be easily proven any
more. If the pawner does not have enough money to redeem the property

by him- or herself, he or she can decide to kisak gadai, to transfer the
gadai to another person who is willing to take over the property. If A
has pawned rice-fields to B for 3 rupiah he can transfer the gadat to

C. C will pay 3 rupiah to A, with which A pays back the original pawning
sum to B. This transaction is often used to effect a ''deepening of the
gadai, e.g.,if A demands 5 rupiah from C, repays 3 to B, and keeps 2 for
himself,

2. The initiative may also come from the pawnee (pamagang). If he does
not need the rice-field anymore and wants his money back, he will offer
the fields to A for redemption. If this offer is not accepted as A has
not enough money to redeem the sawah, B himself can initiate the trans-
fer of the gadai to C. In this case he always should offer the fields

to A first. If A feels by-passed by the transfer of the gadai, or some
of A's group members are not content with it, they have, of course,
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always the right to redeem the property from C, too. If the original
pawner, the kaum A through its mamak kepala waris, has not sufficient
money to redeem (menebusi), one of the kaum members may redeem the
fields. This is called menebusiuonly if the redemption is in the name
of the kaum. A ''good" family member should, of course, redeem the pro-
perty in the name of the whole group which formerly held it as harato
pusako turun temurun. But he cannot be prevented from redeeming it with
his or her own money (pancaharian) for him- or herself, if the whole
group is unwilling to do so. Such a redemption is also called 'kisah
gadai' and follows the kisah gadai rules.

f. The Consequences of the Pawning Transactions for Diachronic Transfers
of Property Relationships

The types of pagang gadai transactions, and the conditions under which
they are allowed to take place in adat, have been extensively described
in the Dutch and Indonesian literature. Little attention has been given
to the further consequences which these transactions, the transfer of
the gada? in particular, have for the pawner and the pawnee. But these
consequences are of fundamental importance for the understanding of the
contemporary Minangkabau system of property relationships:

If a pagang gadai transaction has occurred,the property object keeps
the status of harato pusako for the pawner. The right to redeem or to
kisah gadai is, as part of the pusako, inherited in the group which
holds the property as turun temurun.38 For the pawnee, the '"land is
harato pancaharian', if the money with which he or she pawned it was
harato pancaharian. In colloquial language, most pawnees will point to
the property they have pawned and will say "This is my pancaharian''.
Thus it seems that the same property object has the status of karato
pusako for one party and of harato pancaharian for the other. If the
question is discussed more intensively, however, it becomes apparent
that the Zand is harato pusako of the pawner,but not the pancaharian of
the pawnee. Harato pancaharian is only the money which has been invested
in the land, and the right to use and exploit the land which is based
upon this investment. On this point, there were no differences in the
answers of the various interviewees, judges, adat experts, or common
villagers. This pancaharian follows the rules which govern the diachronic
transfer of harato pancaharian: the rights to use the land are conse-
quently disposable and inheritable as harato pancaharian, but they can
always be nullified by the redemption of the original pawner. This leads



176 PROPERTY IN SOCIAL CONTINUITY

to particular difficulties if one member of the original pawner's kaum
has transferred the gada? to him- or herself. Although he is a member of
the pusako holding group, the pawnee's right, which entitles him to the
use of the property, has pancaharian character. The other group members
for whom the land also is harato pusako turun temurun always retain the
right to redeem the property. They can secure a share, corresponding to
the jurai-distribution in the kawm, by paying a respective part of the
redemption sum to the group member who had transferred the pawning to him-
self, or to his descendants if some generations should have passed since
the first transfer of the gadai.39

It must further be noted that once %arato pusako has been pawned, the
severe restrictions which adat puts on temporary alienations do not fully
apply anymore to the transfers of pawnings. When the pawner-kaum as a
whole wishes to transfer the pawning to a new pawnee, a unanimous decision
of all kaum members is still required. But the adat restrictions are con-
siderably lessened when individual kawm members wish to transfer the
pawning to themselves, or if the pawnee wishes to terminate the pawning
relationship through a transfer to a new pawnee. For if the kawm does not
redeem the property, it has no right to prevent these transactions. The
practical consequences thereof, a rather high mobility of pusako property,
will be described and analyzed in the next chapter.

4. The Privileged Loans of Harato Pusako

Besides the temporary transfers of harato pusako in the form of pagang
gadai, adat allows the transfer of some of a kaum's harato pusako to the
kaum's anak pisang, the children of the male kaum members. These trans-
fers closely resemble a privileged loan. They are temporary in principle
and involve no, or only a small counter-prestation on the part of the

anak pisang. They sometimes are clothed in the form of a pawning, in which
case, however, much less money is demanded from the anak pisang than would
be asked from another pawnee. In contemporary Minangkabau, such transfers
go under the term of "hibah of pusako', but in former times other, and

more differentiated terms were used.

a. Manggarek Gombak - The Cutting of the Hair-Lock

In the areas of Solok and Batu Sangkar (Tanah Datar) one pusako trans-
action between the bako and the anak pisang was called manggarek gombak,
""the cutting off of the hair-lock" (cf. Duursma 1934: 160 ff.). It is
(was) a transaction in which the rights to use and exploit the property
were transferred. The bako had to be sakato, and the kawm of the children
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and their adat elders were invited to a communal meal. During this meal
and the accompanying ceremony, the bako declared that one wanted to give
this and that property, say rice-fields, to one's anak pisang. The reci-
pient, who could be a boy or an adult male, but was in all cases a male
anak pisang, then made his round of the Niniek Mamak, who cut off a
hair-lock which was kept as tando, as evidence for the transaction
(Duursma 1934: 160; Korn 1941: 312). In the area of Batu Sangkar, the
child gets the use right for his lifetime. After his death, the property
reverts to his bako. During the time of his possession he may not pawn
(or sell) it, but may have it worked by share-croppers. In the region

of Alahan Panjang and Muara Labuh, the property is given to the child's
Jurai in continuity. It becomes the pusako rendah of his jurai members
after his death. If his jurai should become extinct, the property re-
verts to the bako and it is not inherited by the other juraz of the
recipient's kaum (Duursma 1934: 161).

b. Sando
The term sando is not used often in contemporary Minangkabau, and
the historical and present meanings of this concept in Minangkabau can-
not be stated with absolute certainty. Sando is a Sanskrit word, meaning
""to pawn'', ''to pledge', and it has been incorporated with this meaning
in several Indonesian languages.40
There is some evidence that sando was also used more or less coter-
minously with gadai (e.g. in the saying "sando indak dimakan gadai'),but
much evidence supports the interpretation that it was used to denote a
particular form of pawning or gift from the bako to its anak pisang.
According to Kemal, sando is just another word for pagang gadai, but he
reports that in the region of Lintau Buo (in Tanah Datar) sando is used
to denote ''pagang gadai transactions with the children selama huduik
anak, for the lifetime of the children'" (1964: 67). For such transactions,
also the terms sando agung or sando kudo were used. In a similar way
the meaning had been explained by adat experts to Guyt, who acted as
chairman of colonial courts in the 1930's: "To give land to the anak
ptsang for little money' (1936: 19).41 The most sophisticated elaboration
in the contemporary Minangkabau expert-literature is given by Dt. Majoin-
do (1956: 91 ff.), which suggests that in former times sando and its
different manifestations may have been the basic concept for all trans-
actions over harato pusako. According to Dt. Majoindo, the word pagang
originally referred to pawnings of '"movable property or harato panca-
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harian'' only, whereas sando were pawnings of harato pusako in the four

classical situations in which adat permitted such transactions. He

enumerates three kinds of sando:

1. sandoro this is a normal sando (pawning) for dua tahun ketiga,
which may be redeemed after two years.

2. sando kudo this is a pawning to the children (anak pisang) or to
other persons with the stipulation that it can only be
redeemed with the consent of the pawnee.42

3. sando agung  this is a sando which has been carried out that long
ago, that people do not remember the original pawning

sum any more.

During our stay in CKL, the term sando was used in one case by one
panghulu with the meaning of a transfer of pusako to the anak pisang for
little money in a situation where the buah gadang of the pusako holder

was extinct.

c. The Hibah of Harato Pusako
In contemporary Minangkabau, transactions like the ones mentioned above
are denoted with the label or Acbah. Hibah is an Arabic word which means
gift. In Islamic law, hibah is a complete and irrevocable donation made
during the lifetime of the donor (Fyzee 1955: 186 f.), but in Minangka-
bau adat the term is used with different meanings: Hibah of harato
pusako means the transfer of pusako property objects to the anak pisang,
usually selama hidup anak, for the lifetime of the children, or for the
children's jurai in continuity. No matter who initiates the transaction,
(usually fathers who want to give some of their harato pusako to their
children initiate), all kaum members must agree to it, and the hzbah-
transaction must be held in the house of the giver's kaum with the pre-
sence of the four holders of the adjacent property and the panghulu and
other adat functionaries. If all persons agree to the transaction the
panghulu of the giver's kaum officially hands over the authority over
the property to the panghulu of the receiver's kaum. If such Aibah is
made in punah-situations, e.g. by the last living member of a kaum or
buah gadang, the warih nan sajari, who would inherit the property if the
group was extinct, must also give their consent (cf. Dt. Maruhum Batuah
and Bagindo Tanameh 1954: 51).

According to adat experts, different kinds of hibah must be dis-
tinguished. The following version is taken from I.H. Dt. Rajo Panghulu
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(1973: 51), and it corresponds more or less with the explanations of

hibah which were given us in interviews in CKL:

1. Hibah laleh: This is a hibah from a man whose group is extinct to
his children or to kamanakan of the same suku with whom no genealo-
gical relationships are recognized. This kind of A<bah practically
results in an adoption of the beneficiary: ''the child is made a
kemanakan and from now on lives with his or her descendants in the
suku and the kampuang area, which are the pusako of the father who
has given the property as hibah".43

2. Hibah bakeh: This is a temporary hibak to the children. The length
of the transfer is stipulated when the hiba%x is made; it usually ex-
tends until the last of the children has died. Often, the property
which had been the father's harato pambacan is used for such a hibah.

3. Hibah pampeh: This is a hibah from a panghulu to his children or to
others because he either 'has too much pusako' or his group is ex-
tinct. In this case, a pamper (Ind.: pampas), a reimbursement, is
specified. The children make a token payment at the time of the
transaction, and after the time stipulated in the transaction has
elapsed, the kamanakan of the giver can redeem the property by paying
the reimbursement (dengan memberi pampasan) which is much higher than
the token payment the children had to make (1973: 51 f.).

In CKL, the latter transactions were known under the name of Azbah-
gadai . Hibah for the lifetime of the children (selama hidup anak) and
for the childrens' juraz in continuity were distinguished. Instances of
such transactions are described in the following chapter.

d. A Note on Terminological Development
In contemporary Minangkabau, the 'hiZbah of pusako with the consent of
the kaum and the panghulu''is a common topic. Experts write about it,
villagers speak about it, and cases concerning the hibah of pusako are
quite frequent in the State Courts. This is quite surprising, if one
considers that, according to older Dutch sources, hzZbah could only be made
with harato pancaharian (Wilken 1926: 56 , Willinck 1909: 749; Joustra
1923: 121). According to Willinck, "hZbah with respect to harato pusako
or the ganggam bauntuek are void" (1909:~749).44

In my opinion, it would be premature to conclude either that Willinck
was wrong or that the adat has changed in this respect. What has changed
is the terminological usage. What Willinck wrote on the hibah of pusako
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referred to the kind of Zzbak which individuals used to make over their
harato pancaharian: Individuals were allowed to give some pancaharian
property to their children by way of Aibah; if individuals wanted to
make such a hipah of the harato pusako they held as pambaoan or ganggam
bauntuek, this would be void - in Willick's time as well as in con-
temporary Minangkabau according to the regular court practice. But ob-
viously the term hibah was not used for transactions between the bako
and its anak pisang in Willinck's time. The transactions themselves,
however, are not new; it is only that they are now denoted differently.
Most probably, the hibah categories have superseded the sando categories:
The most widely remembered meaning of sando: a pusako transfer from the
bako to the anak pisang for the lifetime of the children,is now covered
by the term Aibah in its most widely practised form, the Aibah

bakeh.

5. The Gift of Harato Pancaharian

a. Hibah

The gift of pancaharian property - usually from a father to his children
- is called hibah. The hibah in adat is different from the meaning the
hibah has in Islamic law (see pp. 178, 198). In adat, the hibah is car-
ried out by the father during his lifetime, but the transfer of the
property becomes effective only upon the father's death. After the
father's death the transfer is definite. A hZbak once made can be revoked
before the death of the person making it (Willinck 1909: 747). The pro-
perty objects given by hibak became the recipient's harato pusako
(rendah) to be turun temurun in his or her jurazi (1909: 750).45 The
degree to which the individual was granted autonomy to make %zbak of his
harato pancaharian has changed considerably during the last 100 years.

In Willinck's time, around the turn of this century, adat allowed the
individual to give away about one half of his or her pancaharian proper-
ty by hibak. This transaction, however, had to occur '"with the knowledge"
of the individual's ahlZ warih, and had to be witnessed by his panghulu
(1909: 748). In other sources it is reported that such a transaction

h.46 These restrictions on

even required the ''consent" of the ahli wari
the individual's autonomy have been increasingly lessened in the course
of time. In the 1930's it had become court-law that an individual could
dispose of all his harato pancaharian without any cooperation of his

kaum members or the adat functionaries, and in contemporary Minangkabau
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this freedom of disposition is generally ackowledged. This development
will be described and analysed in detail in Chapter 6.

b. Pemberian - Gift

In contemporary Minangkabau, the concept of pemberian, ''the given'", ''the
gift", is increasingly used to denote transactions over both harato
pancaharian and harato pusako. It is used for transfers which become
effective during the giver's lifetime as well as for those, which have
effect after his death. It is not a traditional adat concept to which
precise legal consequences are attached. In practice, pemberian is used
to cover those transactions which otherwise are denoted %ibak, and the
same distinction concerning its validity are made which are made for a
hibah of harato pancaharian and harato pusako respectively.

6. Umanaik, Wasiyat, Hibah-Wasiyat — Testamentary Gifts

Written testaments were unknown in adat. People could make 'death bed
declarations'' by which they could try to direct the flow of their harato
pancaharian property, but such declarations had no binding force on the
heirs, the ahli warih. Under the influence of Islam and Islamic law, the
concept denoting the institution of testament in Islamic law, wastyat,
was incorporated into adat. Besides wasiyat, the terms wmanat (umanaik),
or hibah-wasiyat are used. The legal consequences attached to testaments
in adat, are, however, quite different from those in Islamic law (see
below p. 199 ff.). In adat, a person could not dispose of harato panca-
harian by testament more freely than by A<bak during his lifetime. The
development of the adat concerning testamentary dispositions has been
parallel to the one concerning hibgh and the individual's autonomy to

dispose of his harato pancaharian in general.

7. Utang - Debts
The information about debts and the diachronic transfer of debts accord-
ing to adat is rather scarce. In the older Dutch sources some informa-
tion is given, but in the more recent literature the problem is hardly
mentioned at all. Interviews yield only very general rules, and there
are only a few decided cases dealing with debts from which the "adat
system of debts'" cannot be abstracted as a matter of course.

The basic principle of the adat pusako is expressed in the following
saying: "Utang st mati dibaie jo harato si mati - Utang pusako dibate
Jjo pusako" (Willinck 1909: 783; R v J in AB 6: 16) - "The debts of the
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deceased are paid with the property (pancaharian) of the deceased - The
debts of the pusako are paid with the pusako'. In adat, two kinds of
debts are recognized: Debts which an individual has incurred (private
debts) and debts of the whole kaum. The latter are debts incurred in the
name of the kaum by the mamak kepala warih or some other kaum member.
In order to make a debt a kaum debt, it must have been made after a con-
sultation with the kaum members, who must be a sakato. If one kaum mem-
ber makes debts and does not ask the approval of his kaqum members, his
debts will be "private' ones. Creditors are supposed to know what sort
of debts their debtors make and to make sure, at their own risk, whether
the debt is a private or a kaum debt. In nagari life, most cases of debt
will be quite umambiguous. One cannot make great debts in secret. If
one does, they must be private debts. The creditor will know it, and
he will also know that the kaum of his debtor will not do anything
about such debts. In economic activities outside the nagari, this is
more difficult to ascertain, and one probably has to assume that debts
are private ones unless the kaum has officially recognized the debt as
a kaum debt. It is reported, that the creditors had to announce their
claims at the funeral ceremony, before the inheritance was distributed.
If they were late with their public announcement, the heirs were not
obliged to pay the debts (Van Hasselt 1882: 284). In the funeral cere-
monies which we attended in CKL, it was demanded during the ceremonial
speeches given in the deceased's house, that those who had claims against
the dead should come forward and announce them, and that the moral debts,
the utang budi, should be forgiven. But this statement had a formal and
ceremonial character. It was certainly not meant that the creditors
should come forward at this moment, but that they should approach the
heirs after the burial and the further funeral ceremonies.

Private debts must be paid of the harato pancaharian of the debtor.
If the debt exceeds the value of the pancaharian, the whole harato
pancaharian will be used in payment. The harato pusako of the debtor
cannot, however, be used to satisfy the creditor. This holds true in
synchronic and diachronic perspective, during the lifetime of the debtor
and after his death: Only the harato pancaharian of the deceased can be
used to pay the debts, t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>