East African
Community Law

Institutional, Substantive and
Comparative EU Aspects

P P P4
U % N

AT AT ATN
y il y

Edited by

Emmanuel Ugirashebuja, John Eudes Ruhangisa,
Tom Ottervanger, and Armin Cuvyers

BRILL | NIJHOFF



East African Community Law



The Editors are grateful to Allen & Overy LLP, the European Union and the
Europa Institute of the University of Leiden for making Open Access publica-
tion of this book possible.

ALLEN & OVERY A
""@_@%’v Europa Institute

PO

This is an open access title distributed under the terms of the Creative
Commons Attribution-Noncommercial 4.0 Unported License (CC-BY-NC),
which permits any non-commercial use, distribution, and reproduction in any
medium, provided the original author(s) and sources are credited.



East African Community Law

Institutional, Substantive and Comparative EU Aspects

Edited by

Emmanuel Ugirashebuja
John Eudes Ruhangisa
Tom Ottervanger
Armin Cuyvers

BRILL
NIJHOFF

LEIDEN | BOSTON



(OB =\B Armin Cuvyers

BRILL Copyright 2017 by Emmanuel Ugirashebuja, John Eudes Ruhangisa, Tom Ottervanger, and

Library of Congress Cataloging-in-Publication Data

Names: Ugirashebuja, Emmanuel, editor.

Title: East African Community law : institutional, substantive and
comparative EU aspects / Edited by Emmanuel Ugirashebuja, John Eudes
Ruhangisa, Tom Ottervanger, Armin Cuyvers.

Description: Leiden : Brill Nijhoff, 2017. | Includes bibliographical
references and index.

Identifiers: LCCN 2017000988 (print) | LCCN 2017001613 (ebook) | ISBN
9789004322066 (hardback : alk. paper) | ISBN 9789004322073 (E-book)

Subjects: LcsH: Law—East African Community. | Law—European Union countries.
| International and municipal law—East African Community. |
Law—International unification. | Comparative law.

Classification: LCC KQC117 .E27 2017 (print) | LCC KQC117 (ebook) | DDC
349.2676—dc23

LC record available at https://lccn.loc.gov/2017000988

Typeface for the Latin, Greek, and Cyrillic scripts: “Brill”. See and download: brill.com/brill-typeface.

ISBN 978-90-04-32206-6 (hardback)
ISBN 978-90-04-32207-3 (e-book)

Koninklijke Brill Nv incorporates the imprints Brill, Brill Hes & De Graaf, Brill Nijhoff, Brill Rodopi and
Hotei Publishing.

All rights reserved. No part of this publication may be reproduced, translated, stored in a retrieval system,
or transmitted in any form or by any means, electronic, mechanical, photocopying, recording or otherwise,
without prior written permission from the publisher.

Authorization to photocopy items for internal or personal use is granted by Koninklijke Brill Nv provided
that the appropriate fees are paid directly to The Copyright Clearance Center, 222 Rosewood Drive,

Suite g10, Danvers, MA 01923, USA. Fees are subject to change.

This book is printed on acid-free paper and produced in a sustainable manner.



Contents

2A

3A

4A

5A

6A

Preface 1x
Notes on Contributors X1

The Road to East African Integration 1

Wanyama Masinde and Christopher Otieno Omolo

The Road to European Integration 22
Armin Cuyvers

The Institutional Framework of the EAC 43
Wilbert T.K. Kaahwa

The Institutional Framework of the EU 79
Armin Cuyvers

The Legal Framework of the EAC 103
Elvis Mbembe Binda

The Legal Framework of the EU 119
Armin Cuyvers

The Scope, Nature and Effect of EAc Law 139
John Eudes Ruhangisa

The Scope, Nature and Effect of EU Law 161
Armin Cuyvers

External Relations and the EAC 182
Leonard Obura Aloo

External Relations and the EU 196
Armin Cuyvers

General Principles Governing EAC Integration
Khoti Chilomba Kamanga and Ally Possi

General Principles of EU Law 217
Armin Cuyvers

202



VI

7A

8A

9A

10

10A

11

1A

12

12A

CONTENTS

Judicial Protection under EAC Law: Direct Actions 229
John Eudes Ruhangisa

Judicial Protection under EU Law: Direct Actions 254
Armin Cuyvers

Preliminary References under EAC Law 265
Emmanuel Ugirashebuja

Preliminary References under EuU Law 275
Armin Cuyvers

The EAc Common Market 285
Kennedy Gastorn and Wanyama Masinde

The Eu Common Market 293
Armin Cuyvers

Free Movement of Goods in the EAC 303
Leonard Obura Aloo

Free Movement of Goods in the EU 326
Armin Cuyvers

Free Movement of Workers in the EAC 345
Caroline Kago and Wanyama Masinde

Free Movement of Persons in the EU 354
Armin Cuyvers

Freedom of Establishment and the Freedom to Provide Services
inthe EAC 365
Kennedy Gastorn

Freedom of Establishment and the Freedom to Provide Services
intheeu 376
Armin Cuyvers



CONTENTS VII

13  Free Movement of Capital and East African Monetary Union 392
Elvis Mbembe Binda

13A Free Movement of Capital and Economic and Monetary Union
inthe EU 410
Armin Cuyvers

14 EAcC Competition Law 433
Joyce Karanja-Nganga

14A EU Competition Law 454
Pieter Van Cleynenbreugel

15 Judicial Enforcement and Implementation of EAC Law 467
James Otieno-Odek

16 Harmonizationinthe EAC 486
Aleem Tharani

Bibliography 501
Index 536






Preface

The East African Community (EAC) is a regional intergovernmental and supra-
national organization currently comprising the Republics of Burundi, Kenya,
Rwanda, South Sudan, the United Republic of Tanzania, and the Republic of
Uganda. Established in 2000, the EAC aims at widening and deepening co-
operation among its Partner States in, among others, political, economic and
social fields.

The organization has established a Customs Union (2005) and a Common
Market (2010), and is in the process of establishing a Monetary Union. Its
ultimate objective is to establish a complete political (con)federation. It
emphasizes strong participation of the private sector and civil society. The
accomplishment of these objectives requires an elaborate and functionally-
purposed institutional framework.

The EAC aims at far deeper integration than envisioned by its predecessor,
whilst simultaneously avoiding the mistakes that led to the failure of previous
attempts at East African integration. Important safeguards include a gradual
approach to integration and guarantees to ensure an equitable division of the
benefits of integration.

There is a general consensus that the European Union (EU) was an impor-
tant source of inspiration and provided a normative model for the EAC. Indeed
the EAC Treaty and the Protocols have adopted and adapted significant parts
of the EU’s institutional and legal framework. The normative appeal of the EU
in this regard can also be readily understood. Despite all the past and present
failures and challenges facing the EU, no objective observer can deny the ben-
efits of European integration in terms of peace, stability and prosperity. What
started 60 years ago as a Community between six Member States in a Europe
destroyed by two world wars has now developed into the most peaceful and
prosperous block in the world.

Consequently, there are lessons to be learned from the European experi-
ence, including the crucial role of the law and of lawyers in the process of inte-
gration, be they judges, lawmakers, civil servants, academics or practitioners.
The law is one of the most powerful and indispensable instruments to achieve
true integration, as effective integration requires some form of supranational
legal system. That is what we mean by “Integration through law”. Awareness of
the possibilities the law offers, therefore, is extremely important for any form
of regional integration.
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The main challenges facing the EAC today in this regard are how to safeguard
the quality of the increasing body of Community law, how to monitor compli-
ance, and how to make EAc law binding and enforceable within national legal
systems. All of these are challenges that the EU has faced in the past and is
still facing, and where both the success and the failures of the EU may be of
comparative use to the EAC, certainly considering the many similarities in the
institutional and legal framework of both and the similarities of the challenges
faced.

The main purpose of this book, initiated by the Leiden Centre for the
Comparative Study of EAC law (LEAC) in close cooperation with Hon. Justice
Dr Ugirashebuja, the current President of the East African Court of Justice, is
to be a source of information and education for all those involved in shaping,
improving and studying integration in the EAC. By comparing each aspect of
both institutional and substantive EAC law with its nearest counterpart EU law,
we hope to have created a vital tool to better understand and move forward the
integration process in East Africa.

Considering these aims, we are proud that, thanks to the generous support of
the law firm Allen & Overy LLP, the European Union and the Europa Institute
of the University of Leiden, this book will not just be available in printed form
but will also be freely available online via a completely Open Access agree-
ment with Brill Publishers.

We have been fortunate to find excellent authors from the different EaC
Partner States, all leading experts in their respective fields, enabling us to cover
all legal aspects of the EAC. We are very grateful for their wonderful contri-
butions and constructive participation in this ambitious project. In addition,
we have greatly benefitted from the excellent research and editorial assis-
tance provided by Ties Boonzajer Flaes, Louise O’Callaghan, Brenden Fourie,
Timothy Kawira, Carlota de Paula Coelho, and Merel Valk, as research assis-
tants of the LEAC. We are much indebted to them for, among other things,
ensuring consistency between the chapters. As always, however, responsibility
for the final product remains with the authors and editors.

Emmanuel Ugirashebuja
John Eudes Ruhangisa
Tom Ottervanger

Armin Cuyvers
November, 2016
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CHAPTER 1
The Road to East African Integration

Wanyama Masinde and Christopher Otieno Omolo

11 Introduction: African Regionalism in a Global Perspective

In recent times, the world has witnessed on the one hand, a trend towards glo-
balization, which has resulted in a “more interconnected world economy and
world society” characterized by fewer and less significant trade borders,
and is associated with the decline of the nation-state, and on the other, a trend
towards regionalization and cooperation between states or groups of states.!
Gamble, citing Kenichi Ohmae, observes that economic activity in the con-
temporary global economy no longer coincides with traditional political and
cultural fault lines, so much so that the nation-state is fast being rendered irrel-
evant, at least as a unit of analysis.2 The post-Cold War era has particularly
featured a resurgence of regionalism across the globe, with both old regional
blocs being revived and new ones formed. Many reasons have been advanced
to account for the revival of regionalism, including, the end of the Cold War
and “the erosion of the Cold War alliance systems”, the unreliability of the
General Agreement on Tariffs and Trade (GATT), and the many economic and
democratic developments in the developing world.? The success story of the
European regionalization experiment has also been cited as a factor that has
inspired the recent wave of regionalism.*

1 Eiassen, K.A,, & Monsen, B. (2001). Comparison of European and Southeast Asian
Integration. In M. Telo, European Union and New Regionalism: Regional Actors and Global
Governance in a Post- Hegemonic Era (pp. m1-135). Burlington: Ashgate, at 13; Gamble, A.
(2001). Regional Blocs, World Order and the New Medievalism. In M. Telo, European Union
and New Regionalism: Regional Actors and Global Governance in a Post-Hegemonic Era
(pp- 21-39). Burlington: Ashgate. at 21.

Gamble, supra note 1, at 23.
Eiassen & Monsen, supra note 1, at 113.

4 El-Affendi, A. (2009). The Perils of Regionalism: Regional Integration as a Source of Instability
in the Horn of Africa? JOURNAL OF INTERVENTION AND STATEBUILDING, 3 (1), at
1. See further on the example of EU integration EU Chapter 1 detailing the road to European
integration.

© WANYAMA MASINDE AND CHRISTOPHER OTIENO OMOLO, 2017 | DOI 10.1163/9789004322073_002
This is an open access chapter distributed under the terms of the cc-By-Nc License.



2 MASINDE AND OTIENO OMOLO

1.2 The Post-Hegemonic Era and the Search for a New Multilateral
Equilibrium

Most analysts have generally cited the “post-hegemonic condition” of the
post-Cold War international system as constituting the congenial background
for the resurgence of regionalism. The post-hegemonic condition, to cite
Padoan, is a “situation in which no single country can provide unilaterally, the
public goods required for the operation of the (international) system”.?
The post-hegemonic world is also said to be a world in “a state of institutional
disequilibrium’, that is, a state in which there is “an excess demand for inter-
national public goods” as a result of the combination of, a decrease in sup-
ply because of the erosion of the power of the hegemon, and an increase in
demand, because of globalization”® This condition is ascribed to the decline
of the United States as a hegemon in the last few decades. The United States
had emerged as a new hegemon after the Second World War, and had led the
successful reconstruction of the global political economy in the 1950s and
1960s, guaranteeing “the conditions for a safe liberal world order”” However,
the economic turbulences of the 1970s and 1980s led to “the erosion of the
economic supremacy of the United States” and resulted in the decline of its
hegemonic power and ability to supply public goods, thereby rendering the
world susceptible to “mercantilists and protectionist policies” by nation-states.®

Regionalism, against this view, is perceived, not just as the result of the “con-
vergence of trade and investment activities” by different groups of nation-states,
but, as “a policy pursued as a response to the failure of the post-hegemonic
world in providing international goods”.? Regionalism has therefore been pur-
sued as an attempt to provide a sort of new multilateral equilibrium in the
absence of a hegemonic power. Proponents argue that regionalism can con-
tribute to global governance by providing solutions to the demand for public
goods, and conditions for new multilateralism. Telo, for instance, points out
that regionalism is a good precondition for multilateralism since interaction

5 Padoan, P.C. (2001). Political Economy of New Regionalism and World Governance. In
MarioTelo, European Union and New Regionalism: Regional Actors and Global Governance
in a Post-hegemonic Era (pp. 39-59) Burlington: Ashgate, at go0.

Padoan, supra note 5.

Gamble, supra note 1, at 26.

Gamble, supra note 1, at 26.

© o3 O

Padoan, supra note s.



THE ROAD TO EAST AFRICAN INTEGRATION 3

between states and international organizations is easier at the regional level.1
He also notes that regionalism enhances stability in international regimes
because it implies “issue linkages” for instance, between economic, security,
monetary and trade issues, which in turn leads to exchange of information,
and provides security.!!

1.3 New Regionalism and Globalization

An important subject within the discourse on regionalism has been its rela-
tionship with the nation-state and with globalization. There have been debates
about the roles played by the nation-state and international economics and
world politics in the emergence of new regionalism. Telo has, for instance,
argued that both factors are responsible for the development of new region-
alism. He contrasts between domestic or internal factors, and the systemic
or exogenous economic and political factors, which he argues, constitute the
causes of the recent wave of regionalism.!? By domestic factors he means,
the combination of the desire of nation-states to rescue their sovereignty
and maintain or recover international bargaining power; the private inter-
est of industries lobbying and networking on a regional basis; the “internal
functional spillover” resulting from regional cooperation agreements; and the
desire of developing countries to cope with global competition.3

The major systemic factor in the development of regionalism, Telo explains,
has been globalization, understood as the combination of the interna-
tional forces, political actors and multinational organizations shaping the
“relations and hierarchies between states, economic interests and regions
of the world"* Telo sees regionalism as the nation-state’s response to a
two-pronged threat which globalization poses to its existence. On the one
hand, he sees regionalism—regional trade liberalization and cooperation
arrangements—as a measure that enables nation-states and companies to
“cope with the risks and opportunities of the global market and to absorb
new multilateral rules”!> On the other hand, he perceives regionalism as a

10  Telo, M. (2001). European Union and New Regionalism: Regional Actors and Global
Governance in a Post-hegemonic Era. Burlington: Ashgate, at 13.

11 Telo, supra note 10.

12 Telo, supra note 10, at 4.

13 Telo, supra note 10, at 4.

14  Telo, supra note 10, at 4.

15 Telo, supra note 10, at 6.
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response by nation-states to the threat of financial, technological and market
globalization to the traditional “territorial state power”!6 According to this
perspective, regionalism rescues national authority by enabling states to pool
their authority at a regional level, in the face of the weakening or decline
of national sovereignty. Telo observes that traditional state power—
sovereignty—has been under threat, not only from technological and mar-
ket globalization, but also from domestic “social factors, political pressures,
and democratic authority”!'” Hence, regionalism does not only rescue the
nation-state from global political and economic forces, but, by creating a new
supranational framework within which different actors express themselves,
limits the “fragmenting and disintegrating impact of subnational regionalism,
ethnic fundamentalism and the proliferation of movements (agitating) for
self-determination”1®

Regionalism thus helps countries cope with traditional deficiencies of the
nation-state, and to respond accordingly to a globalized economy. The nexus
of regionalism with globalization is a subject much discussed in the litera-
ture of regionalism, and thus demands more than a cursory treatment here.
As already noted, the resurgence of regionalism has been closely associated
with the rise of globalization, which has been an important feature of the
world economy since the 1980s. There is a consensus that there has been an
evolution in the functioning of the world economy and in the operations of
multinational corporations, driven by rapid technological advances, increased
volumes and increased liberalization of trade, and unimpeded financial flows.!
Whereas this evolution has brought massive benefits in terms of increased
volumes of trade, and increased investment and growth, it has also brought
with it challenges for governments. Globalization and liberalization have, for
instance, been associated with the weakening of the government'’s control over
their national economies, and in fact exposed domestic economies to exter-
nal shocks.?0 Telo, rephrasing Gamble, has noted that “globalizers” speak of
“hyper-globalization” as constituting the threat to which regionalism seeks to

16 Telo, supra note 10, at 7.

17 Telo, supra note 10, at 7.

18  Telo, supra note 10, at 7.

19 Eiassen & Monsen, supra note 1, at 113.

20 Eiassen & Monsen, supra note 1, at u3; Jenkins, C., & Thomas, L. (2001). African
Regionalism and the sapc. In M. Telo, European Union and New Regionalism: Regional
Actors and Global Governance in a Post-hegemonic Era (pp. 153—177). Burlington: Ashgate,
at159.
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respond. By hyper-globalization he refers to “a new-liberal” vision of the global
economy as “cosmopolitan”; characterized by a “fast convergence of national
economies” and an increasing autonomy of transnational companies, global
financial markets, and private and public networks.?! “Hyper-globalization”
exacerbates the crisis of territorial sovereignty, and in the extreme, renders the
state all together, superfluous. Governments react to globalization by setting up
regional blocs to enhance their competitiveness in the new global framework.
In fact, Telo observes, regionalism is not only the state’s alternative to global-
ization, but also constitutes the state’s gateway to the global economy.?? This
point is best illustrated by Vasconcelos in his discussion of MERCOSUR. He
states that MERCOSUR is a project generated by globalization, and born from
the awareness of Member States like Brazil and Argentina of the difficulties the
nation-states, with their sovereignty deprived of potency, face “on their own to
benefit from globalization and to meet the economic and security challenges it
brings”.23 Jenkins and Thomas reiterate this point in regard to African regional-
ism, arguing that regionalism should be perceived not just as an alternative to
trade liberalization but as a step in “a process of greater integration into inter-
national markets”.2* Referring to the South African Development Community
(saDc), they state that regional integration, by creating larger markets, could
enable saDC to compete in the global economy.?5

Regionalism and globalization are said to be complementary, even if they
bear conflicting tendencies. Gamble notes, quite rightly, that both global-
ization and regionalism comprise complex processes of social change with
unique patterns of social interaction of actors, which occur independently of
the state.26 This is reiterated by Telo who observes that regionalism and global-
ization are two components of the same “historical process of strengthening
interdependence and weakening the state’s barriers to free trade .. ..2”

21 Telo, supra note 10, at 9.

22 Telo, supra note 10, at 9.

23  Vasconcelos, A. d. (2001). European Union and Mercosur. In M. Telo, European Union
and New Regionalism: Regional Actors and Global Governance in a Post-hegemonic Era
(pp- 135-153). Burlington: Ashgate, at 137.

24  Jenkins, supra note 20, at137.

25  Jenkins, supra note 20, at137.

26 Gamble, supra note 1, at 27.

27 Telo, supra note 10, at 1.
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1.4 The European Integration as the Primer for New Regionalism

Another feature of new regionalism has been its association with the European
Union (EU). There is a general consensus amongst theorists of regional inte-
gration that the success story of EU integration has provided both the inspira-
tion and the normative model for the new wave of regionalism throughout
the world. It is no surprise therefore that much of the analysis of the phenom-
enon of new regionalism has featured, almost invariably, a comparative study
of the EU and other regional organizations. Telo observes that specialists have
approached regionalism from the perspective of the EU, focusing on the com-
parison of regional arrangements with the EU, and on the evolution of the EU
as “both a workshop of institutional innovation and an international entity” in
the post-Cold War era.?® The present work of course contributes to this larger
comparative exercise, even if hoping to avoid some of its traps.

The EU has quite explicitly, in its external relations, contributed to the
development of regional cooperation in many parts of the world. The set-
ting up of inter-regional cooperation is in fact seen as an important element
in the EU’s self-consciousness as a new global actor. As Vasconcelos has noted,
the global actorship of the EU has consisted in building a new form of multilat-
eralism based on “areas of regional integration and on the experience of supra-
national regulation of the relations between states”, that is, it seeks to turn the
international system into “a ‘community’ on the basis of the success of its own
model, which is then extrapolated into the wider world”2° For this reason, the
EU has sought to establish partnerships with regional organizations through-
out the world, and now supports the development of regionalism in Asia, Latin
America, and Africa. Many regional blocs have been created or re-invented to
emulate, or in reaction to, the success story of the EU.

The extrapolation of the EU model has of course not been without chal-
lenges. The EU model's incompatibility with some regions of the world has
been reported. El-Affendi, for instance, cites the incompatibility of this model
of integration with the Third World economies as a major impediment to the
growth of regionalism in Africa.3° He argues that the success of the EU model
depends on the emergence of strong and diversified economies, “and presup-
poses economic complementarity and a strong political commitment” to over-
come asymmetrical benefits and costs of integration.3! However, it suffices

28 Telo, supra note 10, at 3.

29 Vasconcelos, supra note 23, at 150.
30 El-Affendi, supra note 4, at 5.

31 El-Affendi, supra note 4, at 5.
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to state, as Telo aptly does, that the future of new regionalism is “intrinsi-
cally linked to the evolving EU”32 Although one must remain acutely aware
of the risks of too direct or simplistic a comparison, the EU therefore remains
the primary comparative model.

15 Regionalism in Africa: A Historical Perspective

The fire of new regionalism enkindled in the heart of Europe has also been
raging across the continent of Africa. Indeed, regionalism itself is not a new
phenomenon in Africa. Some of the world’s oldest custom unions are found
in Africa, a legacy of colonialism. Whereas we associate the African regional
trade integration initiatives since the 1960s with what Telo has called the “eco-
nomic regionalism” (which emerged alongside Us-centered multilateralism of
the same period), the actual urge for the unification of the African continent
predates the African Independence.33

There has always existed in the collective consciousness of Africa, at least
in Sub-Saharan Africa, a view that the geographical fault lines that created
different African states divided a previously united people. Thus, since the
Independence, there have been persistent calls for African Unity. Even if,
in the subsequent decades following the Independence, the rather idealis-
tic dream of a politically united Africa, tempered by the complex realities of
nation-building, has given way to more modest forms of integration, Africa has
remained steadfast in its belief that its welfare is predicated on the unity of the
continent.

As Olivier has noted, African regionalism in the post-colonial era has
evolved chronologically, in episodes, beginning with the anti-colonial fervor
of the immediate post-Independence period which featured a clamor for uni-
fication under such slogans as “African Unity”, “African Fraternity” and “Pan-
Africanism”.34 This episode envisaged a unification process that would lead to
the creation of a single African political state—the United States of Africa.
Ironically, the institutional embodiment of this dream—the Organization for
African Unity (0AU)—would have as one of its main objectives, the defence of
the sovereignty of the nation-state inherited from colonialism, a principle that
is credited with undermining the integration projects in Africa.

32 Telo, supra note 10, at 9o.

33 Telo, supra note 10, at13.

34  Olivier, G. (n.d.). Regional Integration in Africa: A Political Perspective. Unpublished
Manuscript, 1-18, at 8.
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Olivier has cited this paradox, noting that despite all the rhetoric about
African Unity at the formation of the oAu, the “state-centric (confederal)
Westphalian model of sovereignty was accepted and institutionalized as the
ruling paradigm and political lode star”3> Hence, whereas one would expect
that because of a sense of identity that “manifests so prominently” in Sub-
Saharan Africa, it would be easier to achieve African Unity, than in a more
heterogeneous region like Europe, this would never be the case.3¢ African
Unity would remain largely elusive in the decades after Independence. The
first attempts at regional integration were hamstrung by several factors,
including, “lack of clear leadership and the iron law of impenetrable national
sovereignty”, and the failure to move beyond minimalist-intergovernmental
cooperation.?” The efforts at integration were further compounded by the sub-
versive post-colonial leadership “driven by the expediency and power-political
considerations”, and the twin burdens of nation-building and consolidation of
national identities.38

The second episode featured a shift from the idealism of the Pan-Africanist
project to a more modest approach to regional integration, focusing on the
“sub-regional economic domain of market-driven intra-state, or extra-territo-
rial cooperation”.3? In the 1960s and 1970s, many African states were tempted
into forming regional economic blocs. These attempts basically involved pool-
ing some competencies of domestic regulation and policy at a supranational
level. Many regional blocs sprouted across the continent within this frame-
work for example, the SADC, the original East African Community (EAC) and
the Economic Community of West African States (ECOwAs). However, this
form of regionalism was impeded, again, by the lack of will on the part of the
states to cede any power to any supranational body.

A third phase in the evolution of African integration happened at the insti-
gation of a combination of systemic factors. In the 1980s, the United Nations
through its Economic Commission for Africa (ECA) supported the Lagos
Plan of Action (LPA) and the Full Act of Lagos (FAL), initiated by the oAU,
as part of its efforts to revitalize the African economy in the wake of the fail-
ure of the post-colonial economic strategies of the preceding decades.*® The
plans proposed a new Pan-African approach to Africa’s economic problems

35 Olivier, supra note 34, at 6.
36 Olivier, supra note 34, at 6.
37 Olivier, supra note 34, at 1.
38 Olivier, supra note 34, at 6.
39 Olivier, supra note 34, at 8.
40  Olivier, supra note 34, at 9; El-Affendi, supra note 4, at 3.
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that included the establishment/revitalization of three Regional Economic
Communities (RECs) as a step towards continental integration. They included
the revitalization of the already existing, ECOwAS in West Africa, the estab-
lishment of the Preferential Trade Area (PTA) in 1981 for Eastern and Southern
African states, and the Economic Community for Central African States
(Eccas) in1983.#! Olivier remarks that the LPA was indeed an important phase
in the evolution of regional integration for re-introducing such pan-Africanist
themes like “African solidarity, collective self-reliance and self-sufficiency, eco-
nomic progress on self-sustaining socio-economic development, reducing its
dependence vulnerability vis-a-vis ‘external nations’”.4? The LPA underscored
the importance of regionalism for African economic progress, expressly urging
that “efforts towards African economic integration” be pursued with “renewed
determination” so as to create a continental framework for cooperation.*3
The Abuja Treaty of 1991 marked the beginning of another phase in the evo-
lution of African integration. The Abuja Treaty was an improvement on the
LPA. While indicting the African leadership with failure to confront Africa’s
economic problem, the Abuja Treaty reiterated the importance of regional
integration, and in fact set the timeline for full continental economic integra-
tion at 2025.4* The Abuja Treaty recommended the rationalization of RECs to
address the problem of multiple membership African states.*> It envisaged
the ultimate continental integration which would culminate in the African
Economic Community (AEC) which would be achieved progressively, begin-
ning with the revamping of existing, or the development of new RECs, as build-
ing blocks.#6 The immediate post-Abuja Treaty era saw the revitalization of
main regional economic blocks. Within its framework, the pTA was replaced
by the Common Market for Eastern and Southern Africa (COMESsA) in 1993.47
Perhaps the most important phase in African integration was set off by
the Sirte summit of 2001 which replaced the oAau with the African Union
(Au). Olivier has noted that the launching of the AU marked the beginning
of the “ultimate episode in African integration”*® The Au, Olivier observes,

41 El-Affendi, supra note 4, at 3.

42 Olivier, supra note 34, at 10.

43 Olivier, supra note 34, at 10.

44  El-Affendi, supra note 4, at 3.

45  African Development Bank. (2016). Eastern African Regional Integration Strateqy Paper
(2011—2015). REGIONAL DEPARTMENTS—EAST (OREA/OREB). African Development
Bank, at1.

46 African Development Bank, supra note 45.

47  El-Affendi, supra note 4, at 3.

48  Olivier, supra note 34, at12.
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essentially perpetuates the 0AU paradigm of integration, emphasizing the
oaU’sfoundational principles of “unity, solidarity, cohesion and co-operation”.4°
However, whereas it generally upholds the Westphalian nation-state concept
that has dominated the past integration projects, it adopts a weaker form
of sovereignty, providing for intervention in the member states, “in respect of
‘grave circumstances’ or if requested by member states to restore peace and
security”.50 In the words of Olivier, the AU waters down the old African dictum
of “non-interference: to “non-indifference”.5!

The AU also has the quality of being a remote replica of the EuU. By its
structure and objectives, it exemplifies the type of regionalism that belongs
to the species of new regionalism. Olivier has observed that even though the
EU and AU are sui generis organizations in different ways, they nevertheless
share some structural and even foundational philosophical underpinnings.>2
He identifies convergence in the intellectual underpinnings of integration,
and the role perceptions of both organizations. He observes, for instance, that
both the AU and EU emerged against backgrounds of nation-state failures:
just as the “idea of Europe” evolved as a “remedy against nationalistic wars”,
the “idea of Africa” has similarly been inspired by anti-colonial sentiments,
and the past failures of African nation-states.5® Moreover, he adds, just as the
EU has evolved out of the acknowledgement by post-war Europe that unity
would be essential for survival in the bi-polar Cold War world dominated by
the United States and the Soviet-Union, African integration has also been
inspired by the appreciation of the need for unity in the face of the Cold War
and Western economic dominance in the post-colonial era.>*

The AU also shares the structural framework of the EU, having adopted
such institutions as the Commission, the Council, and the Parliament, even
if each of these are endowed with less power compared to those of the Eu. Of
course, for obvious reasons, many differences abound between the two orga-
nizations. Perhaps most noteworthy is the fact, as Vines has observed, that the
AU came into existence fully formed and therefore did not have to confront

49 Olivier, supra note 34, at12.
50 Olivier, supra note 34, at12.
51 Olivier, supra note 34, at12.
52 Olivier, supra note 34, at 1.
53  Olivier, supra note 34, at 1.
54  Olivier, supra note 34, at 1.
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some of the challenges that the EU faced in its evolution.5® This also means
that it did not have any accession criteria and there was no threshold of demo-
cratic or economic behaviour that a state needed to attain before admission.
Whereas the EU integration has evolved in a linear succession, from simple
preferential trade area, to free trade area, through customs union, common
market, economic union, towards, ultimately, political union, the Au has
adopted a more “top-down” approach to integration, that began with the mega
unification projects embodied in 0AU/AU, and then moving to the RECs.56
Still, the EU integration, because it has been a success, provides the best model
for the kind of regionalism to which Africa aspires.

The AU and the RECs initiated within its framework, have exemplified new
regionalism both in origins and objectives. There is a considerable disconti-
nuity between the pre-Sirte summit regionalism and regionalism after the
summit. Indeed, after the Abuja Treaty of 1991, regionalism in Africa has been
mainly driven by the fear of marginalization of the continent in the new world
order characterized by regionalism on the one hand, and globalization on the
other. As observed above, the new wave of African regional integration has
also been instigated by systemic factors such the international community
(the United Nations), and the European Union.

However, as Olivier notes, regional integration in Africa still constitutes at
best, a “work in progress” en route to deeper regional integration, and com-
pared to the EU which it holds as a model, it is still in its “rudimentary stages”.5”
The political union, which would feature deeper institutional integration, is
yet to be achieved, and is conditioned, as rightly reported by Telo, by the “het-
erogeneity and pre-democratic” nature of the nation-states.’® Many factors,
such as the weight of the colonial past, “the legacy of the Cold War, the cul-
tural, religious, and linguistic diversity, the unique relation between state and
society,” and together with the perennial problems of under development, the
lack of harmonization between national economies, and indeed the ever pres-
ent political tensions between and within Member States, have conspired to
slow down the process.

55  Vines, A. (2013). A Decade of African Peace and Security Architecture. International Affairs,
89 (1), 89-1-9, at 95.

56  Olivier, supra note 34, at 15.

57  Olivier, supra note 34, at 5.

58  Telo, supra note 10, at 77.
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1.6 African Regionalism: A Factor in the Decline of the Post-Colonial
State?

The debate on the relationship between regional integration and the nation-
state in Africa is a prominent feature of the discourse on African regionalism,
just as it has featured prominently in the discourse on new regionalism in
general. As already observed, the place of the state within the framework of
regional integration has constituted an essential fault line in the theoretical
debates about new regionalism. In Africa, the strong hold of the Westphalian
paradigm of state sovereignty—a legacy of colonialism—on politics and
economics, has limited the efforts for regional integration to minimalist
intergovernmentalism.

The assertion of a strong form of state sovereignty has repeatedly been cited
as one of the contributing factors to the failure of regional integration in Africa.
There is no doubt that Africa recognizes the importance of regionalism for
political and economic progress, but it seems African governments wish this
were achievable without having to cede their authority, or shift their loyalties
to some continental federal or supra-national institution which they cannot
control; or rather that regionalism should complement rather than supplant
their national projects. In fact, as Oyugi explains, the governments have pre-
ferred to view regionalism as an instrument that supplements or enhances or
protects the role of the nation-state.>® Proponents of this view have also held
that regionalism rescues rather than weakens the nation-state in Africa, and
provides a gateway for the continent into the global political economy.

Africa’s experiment with the Westphalian state system has been notably
characterized by dismal failure. Anadi has observed that the independent
African states were, in the first place, never “really negotiated states”; they
were imposed by colonialism against the consent of the nationalities and thus,
always struggled for legitimacy.50 Lacking legitimacy, the states have relied
heavily on force to sustain power, and consequently could not “sufficiently
harness the advantages of ‘political plurality and ethnic diversity’ in nation
building”.%! With attention and resources diverted towards strengthening

59  Oyugi, E. (2009). East African Community—the Third Round: A People, Market or State-
driven Regionalisation project? EAC 1oth Anniversary Symposium: Role of Non-State Actors
in Deepening EAC Integration (p. 9). Arusha: East African Community, at 2.

60  Anadi,SK.(2005). REGIONAL INTEGRATION IN AFRICA: The case of ECOWAS. Ziirich:
Ziirich University, at 19.

61 Anadj, supra note 6o.
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legitimacy, the states therefore have never been able to pay due attention to
the development of sustainable socio-economic and political institutions. The
weaknesses have also rendered the African state vulnerable to the forces of glo-
balization. In the post-independent era, the African state has witnessed several
conflicts, some of which have in fact threatened its very existence.52 The case
of the African state has typified the inability of the nation-state to singularly
provide “public goods”. Like every part of the world, regionalism has presented
Africa with an opportunity to address the failures of the nation-state and to
respond to the threat of globalization. It is within this context that the East
African Community, to which we now turn, came into existence.

17 Regionalization in the East African Community

An African Development Bank (AfDB) Strategy Paper on Eastern African
Regional Integration reports that the Eastern African region has the largest
number of RECs and intergovernmental bodies in Africa, with each of the 1263
countries in the region possessing membership of six of the eight RECs rec-
ognized by the Au.%4 Six of the twelve Eastern African countries—Burundi,
Kenya, Rwanda, Tanzania, Republic of South Sudan and Uganda, constitute a
regional bloc known as the East African Community (EAC). The EAC defines
itself as a regional intergovernmental organization that aims at “widening
and deepening co-operation among member states in, among others, politi-
cal, economic and social fields for their mutual benefit”6> The organization
has established a Customs Union (2005) and a Common Market (2010), and
is in the process of establishing a Monetary Union. Its ultimate objective is
to establish a complete political Union—a “Political Federation of the East
African States”.66

62 Anadi, supra note 6o.

63  See Fig. 1, East Africa’ (African Development Bank Website) <http://www.afdb.org/en/
countries/east-africa/> accessed 31 July 2016.

64  African Development Bank, supra note 45, at v.

65  http://www.eac.int/fags, EAC. (2013). Home: About EAC. Retrieved April 9, 2016, from An
East African Community Website: http://www.eac.int/index.php?option=com_content&
view=article&id=1:welcome-to- eac&catid=34:body-text-area&Itemid=53.

66  EAC, supranote 65.
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FIGURE 1.1 Map of Eastern Africa.5”
SOURCE: AFRICAN DEVELOPMENT BANK WEBSITE (2016).

1.8 The Defunct EAC

The EAC is, like the AU, a reincarnation of a defunct predecessor. The history
of regional integration in East Africa can be traced to the late 19th century,
in the very early days of colonialism in the region. As noted in the preamble

67 ‘East Africa’ (African Development Bank Website) <http://www.afdb.org/en/countries/
east-africa/> accessed 31 July 2016.
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to the Treaty for the Establishment of the East African Community, the for-
mal and social integration in the region can be traced to the construction of
the Kenya-Uganda Railways from 1897-1901, the establishment of the Customs
Collection Center for Uganda in Mombasa in 1900, and the East African
Currency Board and the Postal Union, in 1905.68 These were later followed by
the establishment of the Court of Appeal for East Africa in 1909, the Customs
Union for Uganda, Tanganyika and Kenya, then under British administration,
in 1919, among other regional initiatives.5%

Perhaps the most significant milestone in the process of regional integra-
tion at this stage was the formation of the East African High Commission
in 1948, to strengthen economic links between the three countries.”® The
Commission established a unified income tax for the three countries.
It was succeeded by the East African Common Services Organization, which
was established in 1961 to coordinate such regional service organizations as
the East African Posts and Telecommunications, the East African Railways
and Harbors, the East African Airways, the East African Air Aviation Services
and the East African Development Bank.” In 1967, a treaty—The Treaty for the
East African Cooperation—was signed by three East African nations—Kenya,
Tanzania and Uganda—establishing the East African Community, and suc-
ceeding the East African Common Services Organization.” Under the Treaty,
the three nations agreed to cooperate in a wide array of economic and social
issues. The Community fostered cooperation in many areas within the region,
and was considered at the time a model of regional integration and develop-
ment. The integration achieved under the Community was so deep that it was,
as Kiraso has observed, “in all but name, a federal government”.”® However, in
1977, barely a decade after it came into existence, the EAC collapsed. Several
reasons have been advanced to explain why the Community collapsed. Shivji
explains it rather aptly:

68  EAC. (2010). Home: Treaty Establishing the East African Community. Retrieved April
08, 2016, from East African Community Website: http://www.eac.int/treaty/index
.php?option=com_content&view=article&id=75&Itemid=156, at 3.

69 EAC, supra note 68, at 4.

70  Kiraso, B.B. (2009). EAC Integration—Enabling Peace and Security Architecture. EAC
Peace and Security Conference (p. 18). Kampala: East African Community, at 2; Reith, S.,
& Boltz, M. (20m). The East African Community Integration: Between Aspiration and
Reality. Ambition for and Reality of the East African Community in a Globalized World
(pp- 91-107). Dar es Salaam: Konrad Adenauer Stiftung, at g2.

71 Kiraso, supra note 7o.

72 EAC, supra note 68, at 5.

73 Kiraso, supra note 70.
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The East African Community formed in 1967, which attempted to address
one of the deep-rooted scourges of colonialism, uneven development,
also fell victim to the forces of compradorialism and imperialism. It is
not necessary to go into details. Suffice it to say that the limited economic
unity could not be sustained in absence of a durable political framework.
And a durable political framework could not be developed in absence of
political unity.”*

The Treaty that would re-establish the Community more than two decades
later points to “lack of strong political will, lack of strong participation of
the private sector and civil society in the cooperation activities, the contin-
ued disproportionate sharing of benefits of the Community among Partner
States due to the differences in their levels of development and lack of
adequate policies to address the situation” as the contributing factors to the
collapse of the Community.”

Many analysts have cited the strong intergovernmental (interstate) structure
of the Community, and the ideological differences between the leaders of the
Member States as the main reasons for the collapse. For example, in the 1970s,
Tanzania was drifting towards Socialism, while Kenya adopted a Capitalist sys-
tem and this ideological incongruence played out in the Community. Mugomba
has pointed out also that beyond ideology, regional conflict, and external sys-
temic penetration, the East African Community integration was also subverted
by such factors as “the growing ‘radicalization’ of regional politics, including
the proliferation of Marxist-oriented regimes in Eastern and Southern Africa;
Kenya’s contribution to the ‘development of underdevelopment’ within the
Community and the Common Market, as well as the increasingly conservative,
authoritarian, and defensive position of Kenyatta’s regime both at home and in
the region””6 Furthermore, the collapse of the Community is also blamed on
governance challenges such as the absence of mechanisms to address corrup-
tion, non-respect for rule of law, and impunity.”

74  Shivji, LG. (2009). Pan-Africanism and the Challenge of East African Integration. EAC 10th
Anniversary Symposium (13—14 November, 2009): Pan-Africanism and the Challenge of
East African Integration (p. 11). Arusha: East African Community, at 6.

75  EAC, supranote 68.

76 ~ Mugomba, A.T. (1978). Regional Organizations and African Underdevelopment: the
Collapse of the East African Community. The Journal of Modern African Studies, 16 (2),
The Journal of Modern African Studies, at 270.

77 Kiraso, supra note 70, at 1.
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The collapse of the Community led to the dismemberment of its jointly-
operated services, with each Member State assuming direct control over
regional services within its territorial boundaries. Regional projects—railways,
ports, harbors, postal services and airlines—were all now managed separately.
However, even with the collapse of the Community, the East African states still
acknowledged the advantages of integration for the region and it was always
hoped that the Community would be revived at some later date. Therefore,
the Mediation Agreement of 1984, which set the criteria for dividing the EAC’s
assets and liabilities, also included a provision for the future re-establishment
of the Community.”®

1.9 The Re-establishment of the EAC

Steps were taken to reestablish the Community at two summits of the head
of states held in 1993 and 1997. In 1993, a Permanent Tripartite Commission
for Cooperation was set up to oversee the drafting of a treaty for the establish-
ment of the EAC, and in November 1999, the Treaty for the reestablishment
of the East African Community was signed by the heads of state of Kenya,
Uganda and Tanzania. The Treaty entered into force on 7th July 2000. Two new
members, Rwanda and Burundi, acceded to the Community in 2007 and the
Republic of South Sudan in 2016, bringing its membership to six. The new-
look EAC therefore constitutes a larger bloc than its defunct predecessor and
with a combined population of more than 143.5 million people, land area of
1.82 million square kilometers, and a combined Gross Domestic Product of
$110.3 billion, it constitutes a key driver of regional integration in the entire
East African region.”

The EAC has already achieved some of its objectives; it has managed to
establish a Customs Union (2005) and a Common Market (2010), and is in
the process of establishing a Monetary Union.8° However, in light of its ambi-
tious objectives, these achievements are rather modest. The Community aims
ultimately to have a “prosperous, competitive, secure and politically united
Eastern Africa”—a Political Federation of the East African States.8!

78 Kiraso, supra note 7o, at 4.

79  EAC Secretariat. (2012). East African Community Facts and Figures—z2012. Arusha: East
Africa Community.

80 EAC, supra note 65. See further chapters 9, 10, and 13 on these developments.

81 EAC, supra note 68.
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As stated in its founding Treaty, Article 5(1), the objective of the Community
is to develop policies and programs aimed at “widening and deepening coop-
eration among Partner States in political, economic, social and cultural fields,
research and technology, defense, security and legal and judicial affairs for
mutual benefit”82

The EAC thus aims to provide the public goods which the Member States
cannot individually provide. As Reith and Boltz rightly observe, few of the
many African regional blocs have set their sights so high.83 Even the more
established organizations like COMESA, sADC and ECOwAS do not have a
provision for political union in their founding treaties. By its integration pro-
cess, and objectives, the new EAC typifies the regional blocs that have been
spawned by the new wave of regionalism. It takes for its model the EU, and has
adopted the EU’s institutional framework—it is highly institutionalized. The
new EAC also aims at far deeper integration than envisioned by its predecessor.
The EAC has also provided in the founding Treaty, for safeguards against the
fatal mistakes that led to the collapse of its predecessor, including, a gradual
approach to integration; decentralization of powers from the Summit to the
Council of Ministers; provision for people-centered and private-sector driven
integration; inclusion of civil society as key stakeholders; and, stringent with-
drawal procedures.84

However, questions still linger over the viability of this renewed attempt at
integration in the East African region. Analysts have warned that unless the
leading decision-makers in the EAC temper their rhetoric with some measure
of action, the current attempt may, like the previous EAc, flounder. Reith and
Boltz have noted that the EAC “is strong on paper, but weak in the implemen-
tation of its decision’, and risks losing the support of civil society and becom-
ing “the scapegoat of national politics”.8% Immediately after the collapse of the
first integration project, Mugomba had warned that no attempt at integration
would be successful until there was an ideological consensus among partner
states, the acceptance of a common economic strategy, and a willingness to
tackle the asymmetries of regional distribution of integration benefits and
losses.86 While these factors no longer constitute a real threat to integration,
the project nevertheless faces other, even greater challenges.

82 EAC, supra note 68.

83  Reith & Boltz, supra note 7o, at 91.
84 Kiraso, supra note 7o, at 4.

85  Reith & Boltz, supra note 7o, at 91.
86  Mugomba, supra note 76.
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There are many challenges to be overcome to realize the integration to
which the EAcC aspires. The AfDB Strategy Paper on Regional Integration in the
Eastern African Region lists four key challenges to successful regional integra-
tion, which are also true with regard to the EAC: weak institutional and human
capacity of the RECs and national implementation units; poor performance of
regional organizations which impedes their capacity to deliver expected ben-
efits of integration; limited capacity to mobilize the participation of private
sector actors in the structures and processes of integration, and insecurity and
cross-border conflicts.87

The key challenge faced by the EAC is its ambitious nature weighed against
its capacity. The EAc has adopted a tight integration plan that is scheduled
to progress through the stages of integration “at a gallop”—with the customs
union, the common market, monetary union, and the political federation
all being achieved within set time frames. However, as the EU integration
(which the EAC seeks to emulate) has shown, regional integration is a com-
plex process that requires much time, and serious resources. The EAC’s ambi-
tious goals are inconsistent with the reality of its capacity, and the capacity
of its Member States to achieve them. According to the AfDB Strategy Paper,
the regional organizations in the East African region, including the EAC
lack the adequate capacity and resources to plan, coordinate, and monitor
the processes required to further the integration.88 For instance, it has no
capacity to design complicated corridor investment projects, or for monitor-
ing and evaluation mechanisms for the integration processes.®9 The process
of integration is further compounded by the reluctance of Member States of
the organizations to cede requisite competences to regional bodies, which
has meant that regional institutions have little power to make decisions that
would enhance integration. The AfDB Strategy Paper also cites lack of conver-
gence of attitudes towards regional integration as one of the challenges with
which the Community is confronted.9° Together with the reluctance of the
governments to cede sufficient authority to the regional institutions, and to
enact legislation and regulations necessary to guide the integration process,
the regional concerns and priorities are often also not really reflected in the
national policies—the governments simply do not accord the regional integra-
tion project due regard.

87  African Development Bank, supra note 45, at vii.
88  African Development Bank, supra note 45, at vii.
89  African Development Bank, supra note 45, at vii.
9o  African Development Bank, supra note 45, at13.
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Furthermore, due to the reluctance of states to cede power to supranational
bodies, the EAC is characterized by an excessive state monopoly over decision-
making processes and institutions which in turn poses a serious challenge to
successful integration. The EAC defines itself as an intergovernmental orga-
nization, and even though it has made provisions for the inclusion of other
actors in its decision-making process, the monopoly of the decision-making
process still rests with the governments of the states, leaving non-state actors
and the civil society locked out of the integration process.

Moreover, effective and deeper integration in the EAC is greatly inhibited by
the insecurity and political instability in the region. The AfDB Strategy Paper
acknowledges that apart from offering the Member States the opportunity to
achieve “better connectivity and enhance prosperity by collectively invest-
ing in growth and development to fight poverty, the EAC could also be a tool
for resolving the many conflicts that have ravaged the East African region”%!
Each of the five Member States, with the exception of Tanzania, has experi-
enced at least one conflict—ethnic or civil—in the last two decades and each
of the states is neighbored by at least one country experiencing one conflict
or another. Security is indeed a “Public Good” that the nation-states have not
been able to provide individually, and for which they need collectivity to pro-
vide. The AfDB Strategy Paper points out that the rampant political conflicts in
the region constitute, a “regional public “bad” that frightens investors, inhibits
development and stifles economic growth’, and consumes resources that are
badly needed for productive activities.®2 Thus, it is underlined that the resolu-
tion of conflicts and the maintenance of peace and security constitute essen-
tial conditions for successful regional integration in the East African region.

1.10 EAC Integration as an Antidote to the Failure of the State in the
East African Region

Lamenting Africa’s moral crisis at the turn of the twenty first century, the
Ghanaian Philosopher, Kwame Gyekye remarked:

Confronted with a deep and resilient development crisis, with frequent
military disruptions of the democratic political process resulting, inevi-
tably, in political instability, uncertainty, and confusion, and with a poor
demonstration of political morality resulting in pervasive and rampant

91 African Development Bank, supra note 45, at 16.
92  African Development Bank, supra note 45, at 16.
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political corruption[,]... African life on the eve of the twenty-first cen-
tury is not only confused but at a low ebb.93

The catalogue of the failures of the post-colonial African state is inexhaustible.
Africa’s fifty years of experiment with the Westphalian nation-state has been
anything but successful. The African state has also, in the last few decades,
had to contend with the phenomenon of globalization—the combination of
the international forces, political actors and multinational organizations—
which, analysts argue, threaten its very existence. It is against the acknowl-
edgement of the limitations and failures of the state, on the one hand, and
the threat of globalization, on the other, that the debate on the new wave of
regionalism in Africa has been carried out. The question has been whether
the maddening rush by Africa for the formation of regional blocs in the recent
years—most African states have overlapping membership in many regional
organizations—is itself a concession of the limitations of the states in the light
of the challenges with which the continent is confronted, and whether indeed
regionalism constitutes the continent’s best response to the failures of the
state and to the threats posed by globalization.

This section has analysed the EAC in the context of the resurgence of region-
alism across the globe in the last few decades and has probed the claim that
new regionalism is the world’s, and indeed Africa’s, response to the decline and
failure of the nation-state, and the threat of globalization.

93  Gyekye, K. (1997). Tradition and Modernity: Philosophical Reflections on the African
Experience. New York: Oxford University Press.



CHAPTER 1A
The Road to European Integration

Armin Cuyvers

11 A Bumpy but Rewarding Road. ..

The European Union (EU) has achieved a unique level of political and eco-
nomic integration. More than 500 million European citizens share an area
of Freedom Security and Justice and an internal market that forms the larg-
est economic bloc in the world. 19 national currencies have been ‘integrated’
into a single European currency, further enabling trade and increasing wealth.
To achieve and sustain such integration, strong institutions have been built,
novel legal and political mechanisms have been developed, and substantial
powers have been shared at the Union level, all whilst maintaining the ulti-
mate authority and democratic legitimacy of the Member States.

This high level of integration has wielded enormous benefits in terms of
wealth, stability and influence. For despite the vital importance of good law
and institutions, part of the real secret behind integration is that it ultimately
forms a win-win for all players involved. For states, citizens and businesses
alike, integration can provide vital economic and political benefits. What is
more, in our globalizing reality, integration is also necessary to retain the eco-
nomic and political significance of individual states. As markets, companies
and the digital world transcend borders, so must states transcend their own
borders and cooperate to retain their relevance.

At the same time, European integration has been a long and bumpy road,
and the process is far from complete. For despite its long-term benefits, it
remains a challenge to properly structure regional integration and to over-
come short-term obstacles and conflicts of interest. How, for example, to bal-
ance the influence and interests of different Member States, how to divide the
benefits and costs of integration, or how to structure democracy at the supra-
national level? Over the years, therefore, the EU has faced many challenges
and set-backs as it pioneered the process of regional integration and tried to
adapt how we govern to the reality that needs to be governed. Brexit only forms
the most recent example of such a set-back and of just how challenging it is
to develop regional integration that is effective and legitimate, and that can
resist short-term nationalistic reflexes, especially in times of (economic) crises
and uncertainty. So far, however, the EU has always overcome such set-backs,

© ARMIN CUYVERS, 2017 | DOI 10.1163/9789004322073_003
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usually deepening integration as a result, in part because of the ultimate desir-
ability and necessity of regional integration as set out above, although the fall-
out of Brexit of course still has to become clear.

It is the long and bumpy road travelled by the EU that will be discussed
in the different EU companion chapters in this book. These companion chap-
ters provide concise overviews of different fields of EU law and discuss the key
legal tools that were developed to turn integration from an aspiration into a
reality. Considering the comparative objective of this book, the primary focus
of these companion chapters is on the foundational rules, mechanism and
doctrines of EU law that still provide the basis for European integration today,
and that might provide useful inspiration for East African integration now.
For more comprehensive or specific discussions on particular issues of EU law
each chapter will refer the reader to more specialized literature. In this way,
the companion chapters also hope to function as a portal for those wanting to
engage in more in depth comparative EAC-EU analysis on particular topics.!

Despite their comparative ambitions, the EU companion chapters of course
fully recognize the significant differences between the EU and the EAc, and
consequently the need for tailor-made EAC solutions that fit the unique poten-
tial of East Africa in the 21st century. Comparison can never be a cut-and-paste
exercise.? Nor do the EU companion chapters assume that the ‘European way’
is per definition the ‘best’ and should therefore always be followed. Quite
the contrary: the EU offers more than enough failures and mistakes to learn
from, and these failures are often at least as instructive as the EU successes.
Instead of simplistically transplanting EU norms to the EAC, therefore, the
aim of the companion chapters is first to distill the different legal solutions

1 For those interested in further exploring EU law also see the Massive Open Online Course
(Mooc) ‘The Law of the European Union: An Introduction ‘developed by the Europa
Instituut of Leiden University and available online for free via Coursera.

2 See on the challenges of comparison inter alia V.C. Jackson, ‘Comparative Constitutional
Law: Methodologies’, in: M. Rosenfeld and A. Sajé (eds) The Oxford Handbook of Comparative
Constitutional Law (OUP 2012), 54, V.C. Jackson, ‘Methodological Challenges in Comparative
Constitutional Law’ 28 Penn State International Law Review (2010), 319, M. Tushnet,
‘Comparative Constitutional Law’, in: M. Reimann and R. Zimmermann (eds), The Oxford
Handbook of Comparative Law (OUP 2006), 1226, G. Frankenberg, ‘Comparing constitutions:
Ideas, ideals, and ideology—toward a layered narrative, International Journal of Constitutional

”

Law (2006), 439, P. Legrand, ‘The Impossibility of “Legal Transplants™ 4 Maastricht Journal
of European and Comparative Law (1997), 11. and classically O. Kahn-Freund, ‘On Uses and

Misuses of Comparative Law’, 37 Modern Law Review (1974), 1.
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that were developed to meet the different challenges of regional integration.
Subsequently, in conjunction with the primary EAC chapters and preferably
in a combined effort between EAC and EU experts, it can be further explored
how such legal solutions may be translated and adapted to the EAC context.
With the benefit of almost 60 years of European hindsight, such a joint effort
could hopefully help the EAC to avoid some of the detours taken by European
integration, shortening the path towards EAC integration and removing some
of the bumps. This is especially so as the EAC has adapted significant parts of
the EU institutional and legal framework in its Treaties and Protocols.

This first companion chapter discusses the development of the EU from a
Community of six focused on Coal and Steel to a deeply integrated Union of 28.
Considering the limited size of this chapter and the rich history of European
integration, the discussion focusses on the main developments and most for-
mative crises.3 Consequently, this chapter first discusses the failed attempts at
European integration that preceded the EU, as well as other forms of coopera-
tion in Europe from which the EU should be distinguished. It then charts how
the process of European integration got underway, and how it gradually wid-
ened and deepened as more and more Member States joined and European
integration came to cover more and more policy areas. This discussion will
include the different Treaties signed as well as some of the major crises and
events faced by the EU, both to present the whole picture of the integration
process and to demonstrate how crises may actually form vital and integral
parts of integration. The chapter concludes with a brief discussion of Brexit,
the most recent fundamental challenge to European integration that may con-
tain useful lessons for the EAc, including on the question of how to deal with
the possible withdrawal of Partner States.

3 For more detailed discussions on the history of European integration and it main drivers see
inter alia P. Craig & G. De Burca, EU Law: texts, cases and materials (OUP, 2015, 6th edition),
D. Chalmers, G. Davies and G. Monti, European Union Law (CUP, 2010), G. Majone, Dilemmas
of European Integration: The Ambiguities and Pitfalls of Integration by Stealth (OUP, 2005),
A. Moravcsik, The Choice for Europes: Social Purpose and State Power from Messina to
Maastricht (Cornell University Press, 1998), or G. Delanty, Inventing Europe: Idea, Identity,
Reality (Macmillan, 1995).
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1.2 The Idea of European Integration: From Failed Attempts to a Union
on Coal and Steel

The idea of uniting ‘Europe’ has been around for a long time, even if the mean-
ing of ‘Europe’ itself has never been static.* Several kings, emperors and dicta-
tors have obviously tried to ‘unite’ Europe by force. However, there also is a
long history of proposals to unite Europe in a more peaceful and cooperative
manner. In 1693, for example, William Penn already developed a confederal
proposal for Europe in his ‘Essay Towards the Present and Future Peace of
Europe’ In 1814, the French philosopher Saint-Simon, even came surprisingly
close to the EU institutional framework we find today, even planning the capi-
tal for his Union close to Brussels.

These early ideas, however, never gained real traction. They went against
the grain of European history, which, in the age of Westphalia, moved towards
ever more centralized and powerful nation-states.® Instead of cooperation
and sharing authority, the trend was to concentrate authority in the state and
to make the state increasingly absolute. Two world wars, however, drastically
changed the near sacred status of the sovereign state. World War 1 lasted from
1914 until 1918, leaving over 16 million dead. After this war, the League of Nations
was established, a kind of predecessor to the United Nations, to prevent future
wars. This relatively weak intergovernmental organization, however, failed,
and could not prevent a second World War from erupting between 1939 and
1945. Total deaths due do the Second World War are estimated between 60 to
80 million. This includes the systematic extermination of over 11 million peo-
ple, mostly Jews, in the Holocaust.

Both world wars had truly brought home the devastating nature and effect of
modern industrial warfare, especially once linked to nationalism and absolute
nation-states. Once nationalism, centralized nation-states and modern weap-
onry were combined, the effects were simply unconscionable. Consequently,

4 See for example D. De Rougemont, The Idea of Europe (New York, MacMillian, 1965),
G. Delanty, Inventing Europe: Idea, Identity, Reality (Basingstoke, Macmillian, 1995), J. Le Goff,
The Birth of Europe (Oxford, Blackwell, 2005), or R. McKitterick, Charlemagne: the Formation
of a European Identity (Cambridge, CUP, 2008).

5 Seehis1814 Plan dela Réorganisation delasociété européenne’, or ‘Plan for the Reorganisation
of the European Society’.

6 See for a further discussion of the Peace of Westphalia, traditionally seen as the ‘birth’ of the
modern, sovereign nation-state, and the subsequent evolution of the concept of sovereignty
in Europe A. Cuyvers, The EU as a Confederal Union of Sovereign Member Peoples, Exploring
the potential of American (con)federalism and popular sovereignty for a constitutional theory
of the EU, (Leiden, 2013).
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preventing future wars became of paramount importance. Never again, nie
wieder, jamais, became the rallying cry for European integration, as well as for
other international attempts to impose some limits and controls on European
states. For if states cannot be trusted to always control themselves, the logical
conclusion was that another layer of control, above the state, was necessary to
provide a safe-guard.”

At the international level, the UN was established in 1945, with the UN
Security Council receiving unique competences on the legal use of force.® In
Europe, the Council of Europe was established in 1949, with a focus on democ-
racy, the rule of law and human rights. The Council of Europe, which today has
47 Members, is best known for the European Court of Human Rights (ECtHR)
in Strasbourg, which applies the European Convention on Human Rights
(ECHR). The core idea behind the ECHR is precisely to have a fundamental
rights court outside and above the state, so that it can offer protection against
the state where necessary. Primary protection of fundamental rights, therefore,
remains at the national level, but the ECtHR forms a safeguard where the state
fails to respect fundamental rights. The Council of Europe, however, should
not be confused with the Eu. The Council of Europe is an independent, sepa-
rate international organization, with a different and more limited mandate.
It also is a less far reaching form of integration, and does not even come close
to the level and scope of supranational integration achieved in the EU.

The first step in the creation of what would become the EU, however, was
only taken with the famous Schuman declaration of g May 1950.° In this dec-
laration, largely drafted by Jean Monnet, Schuman proposed the creation of a
European Coal and Steel Community:

Europe will not be made all at once, or according to a single plan. It will
be built through concrete achievements which first create a de facto
solidarity. The coming together of the nations of Europe requires the

7 This narrative obviously leaves out the often atrocious acts of European states outside the EU
as, sadly enough, these acts never played as central a role in uniting Europe as the destruction
European states visited on themselves.

8 See especially Title vi1 of the uN Charter and the powers of the UN Security Council con-
tained therein.

9 On the failure of two other attempts concerning political and military integration see for
example E. Fursdon, The European Defence Community: A History (Macmillan, 1980) and
R. Cardozo, ‘The Project for a Political Community (1952—2), in R. Pryce (ed), The Dynamics of
European Union (Croom Helm 1987).
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elimination of the age-old opposition of France and Germany. Any action
taken must in the first place concern these two countries.

With this aim in view, the French Government proposes that action
be taken immediately on one limited but decisive point: It proposes that
Franco-German production of coal and steel as a whole be placed under
a common High Authority, within the framework of an organisation open
to the participation of the other countries of Europe.

The pooling of coal and steel production should immediately provide
for the setting up of common foundations for economic development as
a first step in the federation of Europe, and will change the destinies of
those regions which have long been devoted to the manufacture of muni-
tions of war, of which they have been the most constant victims.

The solidarity in production thus established will make it plain that
any war between France and Germany becomes not merely unthinkable,
but materially impossible. The setting up of this powerful productive
unit, open to all countries willing to take part and bound ultimately to
provide all the member countries with the basic elements of industrial
production on the same terms, will lay a true foundation for their eco-
nomic unification.

This production will be offered to the world as a whole without dis-
tinction or exception, with the aim of contributing to raising living stan-
dards and to promoting peaceful achievements. With increased resources
Europe will be able to pursue the achievement of one of its essential
tasks, namely, the development of the African continent.

In this way, there will be realised simply and speedily that fusion of
interest which is indispensable to the establishment of a common eco-
nomic system; it may be the leaven from which may grow a wider and
deeper community between countries long opposed to one another by
sanguinary divisions.

By pooling basic production and by instituting a new High Authority,
whose decisions will bind France, Germany and other member countries,
this proposal will lead to the realisation of the first concrete foundation
of a European federation indispensable to the preservation of peace.

Without condoning in any form the reference to Africa, the central idea behind
the Schuman declaration was to create a supranational authority over Coal
and Steel, which were at that time the two central commodities for industri-
alization and war. In addition, the declaration already contained the inter-
connection of peace and prosperity that was to become central to European
integration. On the one hand, economic integration formed a tool to ensure



28 CUYVERS

peace: once key industries were integrated war would become an (economic)
impossibility. On the other hand, economic development and increased pros-
perity also formed an end in itself for a Europe ravaged by war. Continued
peace, moreover, would also contribute to prosperity as nothing undermines
continued prosperity as armed conflict.1

The European Coal and Steel Community was established in 1952 by the six
‘founding members’ France, Germany, Italy, Belgium, Luxemburg and The
Netherlands, and contained the vital supranational elements suggested by
Schuman and Monnet.!! Most importantly, a supranational High Authority
was established, the later Commission, which could take binding decisions
within its own mandate.!? The supranational nature of the Ecsc distinguished
it from ‘normal’ intergovernmental organizations, and allowed it to be far more
effective and successful.

1.3 From Coal and Steel to the European Community

In 1957, following the success of the Ecsc, two additional organisations, both
clearly supranational in character, were created: the European Atomic Agency
(EAA), and the European Economic Community (EEC).!2 In contrast to the
ECSC and the EAA, however, the EEC was not limited to specific sectors such as
coal and steel or atomic energy, but covered the entire economy. The EEA and
the EEC were established by the same six countries that also pioneered the
establishment of Coal and Steel Community.

Of these three organisations it is the EEC that developed furthest and con-
tributed most to the economic integration in Europe.!# Its growth over the past
decades, both in scope as in membership, has been quite impressive.

10  See on this combination also EU Chapter g.

11 Treaty establishing the European Coal and Steel Community (Paris, 18 April 1951).

12 See further on this point EU Chapter 2.

13 The Treaty establishing the European Atomic Energy Community (Euratom) and the
Treaty establishing the European Economic Community (also known as the Treaty of
Rome), (Rome, 25 March 1957).

14  In fact the Ecsc itself no longer exists. As the Ecsc Treaty was concluded for a limited
period of 50 years, it expired in 2002 with all the assets and activities of the Ecsc being
subsumed into the EU.
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1.31  Development of the EEC

The development of the EEC was, of course, gradual, but certain crucial stages
in its development can be singled out. After the initial successes and enthusi-
asm, the first critical challenge came in the 1960s and 1970s. During this time,
and largely due to the political resistance by French president De Gaulle, the
EEC had slowly retreated to a more intergovernmental way of functioning. In
June 1965 the situation escalated when De Gaulle walked out of negotiations,
and for more than half a year the French refused to participate at all, a situa-
tion that became known as the ‘empty chair crisis’ This crisis was resolved in
January of 1966 with the Luxembourg Accords, but at a very high price. Under
the Luxembourg Accords, every Member State could declare that a certain pro-
posal being discussed in the Council touched on ‘very important national inter-
est, which would then obligate the others not to vote on the proposal at all. De
facto, the Luxemburg Accords gave every Member State a veto whenever they
wanted to claim one, and they did so frequently. The increasingly frequent use
of vetoes blocked decision-making, undermined the supranational assump-
tions underlying the EEC, and led to a long period of political stagnation.!>

During this period of political stagnation, it was the European Court of
Justice (CJEU) that kept the process of integration going, inter alia with its
seminal judgments on the direct effect and supremacy of EU law, as well as on
the free movement rights of companies and individuals.® For when political
decision-making on EU legislation was blocked, the CJEU was able to interpret
and apply EU primary law, as contained in the different Treaties, and develop
it into an effective system of rights and obligations. The case law of the cJEU
thereby helped to keep European integration alive and relevant, but also pro-
vided an impetus for the political revival of European integration and the
internal market.

This revival came with Single European Act of 1986 (SEA), which was the
first large Treaty amendment since 1957.7 The SEA placed the ‘single market’ at
the forefront of European integration, and, with that renewed economic focus
managed to energise the Communities. For example, it created an ambitious
aim to finalize the internal market by 31 December 1992, created new compe-
tences to that end, and allowed decision-making by qualified majority, remov-
ing the blockage created by the Luxembourg Accords.!8

15  See J-M. Palavret et al. (eds.) Visions, Votes and Vetoes: Reassessing the Luxembourg
Compromise 40 Years On (Peter Lang, 2006).

16 See for a discussion of this seminal case law EU Chapters 4 and 9—13.

17  The Single European Act (Luxembourg, 17 February 1986), 0J [1987] L169.

18  See further EU Chapter g on the SEA and its importance.
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The seEA indeed contributed to a new energy for European integration,
especially concerning the internal market where a flurry of legislative activ-
ity ensued. Already in 1992, however, the EU was faced with a truly existential
event: the fall of the Berlin Wall in November 1989 and the subsequent col-
lapse of the Soviet Union.!® The fall of the Berlin Wall not only led to German
reunification, and hence a major power shift in the EU, but also to fundamen-
tal questions as to the political nature of the EU and the role of the EU on the
international stage.

1.3.2  From European Community to Full European Union

The new political reality could also be seen in the 1992 Treaty of Maastricht,
an important milestone in European integration.2? Maastricht formally broad-
ened the scope and ambitions of European integration to Common Foreign
and Security Policy (CFsp) and Justice and Home affairs (JHA), taking it clearly
beyond economic integration alone. At the same time, Member States were
unwilling to grant supranational authority over such sensitive fields as justice
and foreign policy.2! Consequently, Maastricht created the so-called ‘temple’
structure, a rather uncommon model in constitutional design. Three separate
‘pillars’ were created. The first pillar was formed by the former EEC, which
was renamed the ‘European Community (EC)’ to reflect its extended ambit.
This first pillar remained supranational in character. The Common Foreign
and Security Policy (CFsP) and Justice and Home affairs (JHA) formed two
separate, essentially intergovernmental, pillars. Jointly, these three pillars
supported the ‘roof’ of the temple, being the European Union. At this stage
of integration, therefore, the European Community remained the suprana-
tional heart of European integration, whereas the name ‘European Union’ only
referred to the wider construct based on the three pillars.

The Treaty of Maastricht also introduced EU Citizenship and further
empowered the European Parliament as part of a broader attempt to improve
the democratic legitimacy and functioning of the EU.22 Moreover, it contained
a commitment to the creation of an Economic and Monetary Union (EMU),

19 See on the enormous impact of this event for the EU inter alia L. van Middelaar, The
Passage to Europe. How a Continent Became a Union (Yale University Press, 2014),
chapter 6.

20  Treaty on European Union (Maastricht Treaty) (7 February 1992, Maastricht), 0] [2992]
Ci91

21 See further EU Chapter 5.

22 See further EU chapter 2 on the development of the European Parliament and EU
Chapter 11 on the concept of EU Citizenship.
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including the introduction of a single currency (the euro), and provided a
detailed roadmap for its development.23

The Treaty of Maastricht, therefore, contained several far reaching ambi-
tions, but ran into severe difficulties. The ratification of the Treaty was first
rejected in a Danish referendum, only received 51% of votes in a French refer-
endum, and was heavily fought over in the UK. Only after a second referendum
in Denmark in May 1993 could the Treaty enter into force. The difficult and
contested ratification of Maastricht proved a sign of a wider disenchantment
with European integration, as popular support for the project decreased from
well over 70% in 1990 to around 50% in 1996.

Subsequent Treaties failed to address these concerns and the different prob-
lems associated with the Maastricht Treaty. The Treaty of Amsterdam, which
came into effect on May 1st 1999 was markedly less ambitious in its goals and
achievements. Besides renumbering the existing Treaties, the main alterations
lay in the free movement of persons, the wider use of the co-decision pro-
cedure, and the introduction of a possibility of ‘closer cooperation’ between
Member States. The main goal of the Amsterdam Treaty, which was to prepare
the EU for the approaching enlargement with ten new Member States, was
certainly not achieved, but rather postponed to the Nice Summit of 2000. The
Treaty of Nice, however, also failed to achieve sufficient results. The compro-
mises reached were complex and not sufficient to deal with the enlargement
or the other structural challenges facing the Eu.

Consequently, already one year after Nice, the 2001 Laeken declaration of
the European Council called for a ‘deeper and wider debate about the future
of the European Union’. The Laeken declaration led to the creation of a
‘European Convention’ to discuss the future of the EU, and to draft a ‘European
Constitution’ which would enable the EU to develop further and to deal more
satisfactorily with the issues raised by enlargement. In 2004, the Convention
indeed led to a new Treaty entitled the ‘Treaty establishing a Constitution for
Europe’.2*

The Constitutional Treaty was certainly no traditional, statal constitution
and did not intend to create a European federation. At the same time, the new
Treaty did purport to further constitutionalise European integration and reflect
the deep integration reached in Europe.?® In line with these constitutional

23 The EMU is discussed in more detail in EU Chapter 13.

24 0] [2004] C 310.

25  See on the contested question of whether the EU Treaties constitute a Constitution
inter alia B. De Witte, ‘The European Union as an international legal experiment, in:
G. de Burca and J.H.H. Weiler, The Worlds of European Constitutionalism’ (CUP, 2012),
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ambitions, the Constitutional Treaty was put to a vote in national referenda,
where it suffered a humiliating defeat. On 29 May 2005, 55 per cent of the
French voters said no, and on 1 June 2005 even 62 per cent of the Dutch voters
rejected the Constitutional Treaty.

The precise grounds for these rejections can be debated, and over two-thirds
of all Member States did ratify, but the rejection of the Constitutional Treaty
was a major set-back for the EU. After a two year ‘period of reflection’, work was
started in 2006 on what would become the Lisbon Treaty.26 In 2007 a relatively
short Intergovernmental Conference (1GC) was held that hammered out a new
Treaty largely based on the text of the Constitutional Treaty.2” The new Treaty
was signed on 13 December in Lisbon, hence officially becoming ‘the Lisbon
Treaty'?8 The Lisbon Treaty survived the national ratification process and dif-
ferent constitutional challenges brought against it, though at a further price
in legitimacy, and entered into force on 1 December 2009.2° Consequently, the
Treaty of Lisbon established the legal framework for the EU currently in place.

1.3.3  The Legal Framework after Lisbon
Since the Treaty of Lisbon, the EU is based on two Treaties of equal legal value:
the Treaty on European Union (TEU) and the Treaty on the Functioning of the

19, D. Grimm, ‘Types of Constitutions, in: M. Rosenfeld and A. Sajé (eds) The Oxford
Handbook of Comparative Constitutional Law (OUP, 2012), 99, A. Von Bogdandy and
J. Bast (eds), Principles of European Constitutional Law (2nd edn, Hart, 2010), N. Walker,

‘Big ‘C’ or small ‘c” 12 European Law Journal (2006), 12, S. Douglas-Scott, Constitutional Law
of the European Union (Pearson 2002), or G. De Birca, ‘The Institutional Development of
the Eu: A Constitutional Analysis’, in: P. Craig and G. de Burca (eds), The Evolution of EU
law (oUP, 1999), 55.

26  See European Commission, The Period of Reflection and Plan D (Com(2006)212,2 and the
EU Council Declaration of 25 March 2007, par. 3.

27  See for an impressive overview M. Dougan, ‘The Treaty of Lisbon 2007: Winning Minds,
not Hearts’ 45 CMLRev (2008), 617.

28  Treaty of Lisbon (13 December 2007, Lisbon), 0] [2007] C 306.

29  See especially in this regard the judgment by the German Constitutional Court on the
compatibility of the Lisbon Treaty with the German Constitution in BVerfGE, 2 BVE
123,267, 2 BVE 2/08 (2009) Lissabon Urteil as discussed inter alia by D. Grimm, ‘Comments
on the German Constitutional Court’s Decision on the Lisbon Treaty. Defending
Sovereign Statehood against Transforming the European Union into a State’, 5 European
Constitutional Law Review (2009), 353, C. Schonberger, ‘Lisbon in Karlsruhe: Maastricht’s
Epigone at Sea, 10 German Law Journal (2009), 1201, and F. Schorkopf, ‘The European
Union as An Association of Sovereign States: Karlsruhe’s Ruling on the Treaty of Lisbon;
10 German Law Journal (2009), 1220.
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European Union (TFEU).30 In addition, Article 6 TEU declares that the Charter
of Fundamental Rights of the European Union shall have the same legal value
as the Treaties. Even though it was not politically feasible to include the Charter
directly into the text of the Treaties, therefore, the Charter does form part of EU
primary law and has the same hierarchical status as the TEU and the TFEU.3!

Importantly, Lisbon also removed the pillar structure introduced by the
Treaty of Maastricht. Formally, therefore, there are no more pillars and
the European Community no longer exists but has been replaced by the
European Union. This unification of EU law was one important aim of Lisbon.
At the same time, however, Member States were still not willing to subsume
foreign policy under a supranational approach. Consequently, Title v of the
TEU creates a special, largely intergovernmental regime for the Union’s exter-
nal action and the Common Foreign and Security Policy (CFsp). The result of
this special regime can be described as a kind of ‘hidden’ pillar for external
relations. Within this hidden pillar Member States remain the key actors in
most areas of external policy, excluding areas such as trade.32

With the Treaty of Lisbon, two decades of almost constant Treaty change
and turmoil came to a close. In these 20 years of Treaty making the EEC devel-
oped into a three pillared temple capped by a European Union, only to sub-
sequently morph into a complete European Union with its own citizens and
currency. During these decades, however, multiple important factors remained
constant as well, including many of the foundational doctrines of EU law and
free movement set out in later chapters. In addition, the EU retained its key
focus on peace and prosperity, even if new objectives and competences were
added.

Considering the significant political and legal difficulties encountered dur-
ing these Treaty changes, and because finding unanimity with 28 Member
States has proven far from easy, the expectation after Lisbon was that no major
Treaty revision would be attempted for at least some time, even though the
project of integration itself is of course far from finished.3® The prospect of
Brexit may alter this prediction, even though it may also be possible to deal

30  The Treaty of Lisbon only served to create these two Treaties, meaning one refers to the
provisions in these Treaties directly, and not to the Treaty of Lisbon as such when citing
EU law.

31 See also EU Chapter 3 on the hierarchy of norms within EU law and Eu Chapter 6 on the
application and scope of the Charter.

32 See on the special nature and status of external relations and the cFrsp further EU
Chapter 5.

33 See for the rules on Treaty change Article 48 TEU. Further see on the use of international
law instrument where Treaty change proved unfeasible, for example during the euro
crisis, EU Chapter 13.
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with a withdrawal of the UK from the EU without opening the ‘Pandora’s box’
of general Treaty revision, in which many Member States may seek to change
the fundamental set-up of the EU in their own (short-term) interests. Before we
turn to a brief discussion of Brexit, and the likelihood of a first ever reduction
in EU membership, however, the next section first describes the enlargement
of the EU from a group of six to a group of 28 Member States, an important
process that should be considered in parallel with the political and legal devel-
opment set out above.

1.4 Here and Back Again: From Enlargement to Brexit

141  Enlarging the EU
As indicated above, the EU started out as a Community of six ‘Founding
Members, being Germany, France, Italy, The Netherlands, Belgium and
Luxembourg. From the very start, however, the relevant Treaties always envis-
aged the accession of new members.3* An option that has been intensively
used, and has had a major impact on the nature and development of the EU.35
After accession of the Uk had been blocked by De Gaulle in 1961 and 1967,
the first enlargement of the EU took place in 1973 when Denmark, Ireland
and the UK joined. In 1981 Greece joined the EU as well, with Spain and Portugal
joining in 1986 and Austria, Finland and Sweden becoming Member States in
1995. The biggest single enlargement took place in 2004 when ten primarily
Eastern European countries joined the EU, being Cyprus, the Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia. In
2007, these countries were joined by Bulgaria and Romania, which were not yet
deemed ready in 2004. The last enlargement took place in 2013 when Croatia
became the 28th Member State of the EU. At the time of writing, moreover,
Albania, The former Yugoslav Republic of Macedonia, Montenegro, and Serbia
are in the waiting room wanting to join the EU, albeit that for most, acces-
sion may take a very long time. Bosnia and Herzegovina and Kosovo have been
promised the prospect of joining when they are ready. Turkey forms a very spe-
cial case as its accession to the EU was already envisioned by the 1963 Ankara
Association agreement, yet its accession currently seems further away than
ever due to growing political tensions and conflicts.

34  Art. 237 of the Treaty of Rome, for example, already provided that ‘any European state
may apply to become a member of the Community’.

35  See for an overview and analysis, including of the ‘enlargement fatigue’ the may have
arisen by now, C. Hillion, ‘EU Enlargement, in: P. Craig and G. De Burca (eds): The
Evolution of EU Law (2nd edn., 0UP 2011), 187 et seq.
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Even if the EU may currently suffer from ‘enlargement fatigue’, one of the
open questions of EU integration therefore remains: ‘where does Europe stop’?
To accede, however, candidate countries have to follow an increasingly long
and arduous path. To begin with, any state that wishes to join must first request
permission to become a member from the Council.36 The Council then decides
by unanimity, after consulting the Commission and receiving the assent of the
European Parliament. If these requirements are met, an accession agreement
will be negotiated with the applicant, usually with the Commission negotiat-
ing on behalf of the EU. If an accession agreement is reached this agreement
must then be ratified unanimously by all the Member States.3”

1.4.2  Downsizing the EU?
At the time of writing, however, the EU is more concerned with existing
Member States leaving the EU than new Member States joining. On 23 June
2016, 51.9%, or 17.410.742 of the British voters chose to leave the Eu. With a
turnout of 72,2%, a large minority of 48,1%, or 16.141.241 of the voters, opted
to remain. The ‘Leave’ camp therefore won the day with a difference of 3,8%
or 1.269.501 votes.3® The new British Prime Minister, Theresa May, has since
indicated that ‘Brexit means Brexit'—whatever that may mean by itself—and
that she intends to start the formal procedure for withdrawal before the end
of March 2017.3°

The precise outcome of Brexit will largely be decided on the field of poli-
tics, and not in the legal arena. In addition, with the withdrawal of a Member
State, the EU is entering new territory, with very little precedents to guide it.4°
Nevertheless, law will certainly have a role to play, and there are at least several

36 See, reaffirming this notion even in the face of impressive enlargement to the East,
the 1992 European Council Conclusions (EC Bulletin 6-1992, 1.4.) together with the condi-
tions established for such accession in Copenhagen the next year. See also K.E. Smith,
‘The Evolution and Application of Eu Membership Conditionality’, in: M. Cremona (ed),
The enlargement of the European Union (OUP 2003), 105 et seq.

37  Art.49 TEU.

38  The outcome of the referendum therefore invalidates the earlier ‘deal’ between Cameron
and the other 27 Heads of State and Government, see par. 4 of the European Council
Conclusions of 19 February 2016, EUCO 1/16.

39  See for example the speech of May on 2 October 2016 to the conservative convention in
Brighton.

40 Contrary to what is sometimes claimed, the cases of Algeria and Iceland do not provide
relevant guidance, see A. Tatham, “Don’t Mention Divorce at the Wedding, Darling!” EU
Accession and Withdrawal after Lisbon’ in Andrea Biondi, Piet Eeckhout and Stefanie
Ripley (eds), EU Law after Lisbon (OUP 2012), 143 and F. Weiss, ‘Greenland’s Withdrawal
from the European Communities’ (1985) 10 ELR, 173.
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rules and principles that will guide and influence the process of Brexit. Several
of the most important ones will be briefly set out below, focusing on the
nature and background of Article 50 TEU, the process for the withdrawal, and
the nature and number of agreements that will to be concluded for Brexit to
become a reality.#!

1.4.2.1 The Nature and Background of Article 50 TEU

Long before the Treaty of Lisbon, the general consensus was that Member
States could leave the EU.#2 After all, it was hardly conceivable that the EU
could keep a Member State in against its will, even though the precise
modalities of leaving were far from clear.*3 The right to leave the EU, however,
was only explicitly recognized in Article I-60 of the Constitutional Treaty. After
the rejection of this Treaty, as discussed above, the right to withdraw from the
EU was codified by the Treaty of Lisbon in Article 50 TEU, which reads:

41 For further analysis please see P. Craig, ‘Brexit: a drama in six acts’ 2016 (4) European
Law Review, 447, N. Walker, ‘The European Fallout’ German Law Journal Brexit
Supplement (2016) 126, G. Davies, ‘What Does It All Mean?, German Law journal
Brexit Supplement (2016) 7, B. De Witte, ‘Near-membership, partial membership end the
EU constitution’, (2016) (4) European Law Review, 471, R]. Friel, ‘Providing a Constitutional
framework for withdrawal from the EU: Article 59 of the Draft European Constitution’
(2004) 53 ICLQ, p. 407, S. Berglund, ‘Prison or Voluntary Cooperation? The Possibility of
Withdrawal from the European Union’ (2006) 29 Scandinavian Political Studies, p. 147,
F. Harbo, ‘Secession Right—An Anti-Federal Principle? Comparative Study of Federal
States and the EU’ (2008) 1 Journal of Politics and Law, p. 132, ]. Herbst, ‘Observations on
the Right to Withdraw from the European Union: Who are the “Masters of the Treaties”?’
(2005) 6 GLJ, 1755, H. Hofmeister, ““Should I Stay or Should I Go?”—A Critical Analysis
of the Right to Withdraw From the EU’ (2010) 16 EL], 589, A. Lazowski, ‘Withdrawal from
the European Union and Alternatives to Membership’ (2012) 37 ELRev, 523, P. Nicolaides,
‘Withdrawal from the European Union: A Typology of Effects’ (2013) 20 MJ, 209, Jean Claude
Piris, ‘Should the UK withdraw from the EU: legal aspects and effects of possible options),
Fondation Robert Schuman / European Issues n°355 / 5th May 2015, A. Tatham, “Don’t
Mention Divorce at the Wedding, Darling!” EU Accession and Withdrawal after Lisbon’ in
A. Biondi, P. Eeckhout and S. Ripley (eds), EU Law after Lisbon (2012), 128, and last but far
from least, C. Hillion, ‘Accession and Withdrawal in the Law of the European Union), in:
A. Arnull and D. Chalmers (eds): The Oxford handbook of European Law (OUP 2015), 126.

42 See also A. Cuyvers, The EU as a Confederal Union of Sovereign Member Peoples—
Exploring the potential of American (con)federalism and popular sovereignty for a con-
stitutional theory of the EU (Diss. Leiden, 2013), 88 a.o., as well as K. Widdows, ‘The
Unilateral Denunciation of Treaties Containing no Denunciation Clause’ (1983) 53 British
Ybk Intl L, 102 and paragraph 55 of the Maastricth Urteil (BVerfGE 89, 155) of the German
Constitutional Court.

43  Cf. K. Lenaerts and P. van Nuffel, Constitutional Law of the European Union (Thomson,

2005), 363.
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1. Any Member State may decide to withdraw from the Union in accor-
dance with its own constitutional requirements.

2. A Member State which decides to withdraw shall notify the European
Council of its intention. In the light of the guidelines provided by
the European Council, the Union shall negotiate and conclude an
agreement with that State, setting out the arrangements for its with-
drawal, taking account of the framework for its future relationship
with the Union. That agreement shall be negotiated in accordance
with Article 218(3) of the Treaty on the Functioning of the European
Union. It shall be concluded on behalf of the Union by the Council,
acting by a qualified majority, after obtaining the consent of the
European Parliament.

3. The Treaties shall cease to apply to the State in question from the
date of entry into force of the withdrawal agreement or, failing that,
two years after the notification referred to in paragraph 2, unless the
European Council, in agreement with the Member State concerned,
unanimously decides to extend this period.

4.  Forthe purposes of paragraphs 2 and 3, the member of the European
Council or of the Council representing the withdrawing Member State
shall not participate in the discussions of the European Council or
Council or in decisions concerning it.

5. A qualified majority shall be defined in accordance with Article 238(3)
(b) of the Treaty on the Functioning of the European Union.

6. If a State which has withdrawn from the Union asks to rejoin, its
request shall be subject to the procedure referred to in Article 49.

This affirmation and codification of the right to withdraw served several pur-
poses. Firstly, it was an important symbolical recognition of the ultimate sover-
eignty of the Member States. They remained the ultimate Herren der Vertrdge,
or Masters of the Treaty.** This recognition also was intended as a reassurance
and legitimization of deeper integration: as Member States could always leave,
the implication was that any deeper integration confirmed their implicit
consent.4

44  A. Tatham, “Don’t Mention Divorce at the Wedding, Darling!” EU Accession and
Withdrawal after Lisbon’ in A. Biondi, P. Eeckhout and S. Ripley (eds), EU Law after Lisbon
(2012),148.

45 C. Hillion, ‘Accession and Withdrawal in the Law of the European Union), in: A. Arnull
and D. Chalmers (eds): The Oxford handbook of European Law (OUP 2015), 126, F. Harbo,
‘Secession Right—An Anti-Federal Principle? Comparative Study of Federal States and
the EU’ (2008) 1 Journal of Politics and Law, 132.
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Secondly, Article 50 TEU was intended to draw the question of withdrawal
within the scope of EU law itself. Instead of question of Public International
Law, withdrawal from the Union should become a question of EU law itself.46
Thirdly, Article 50 TEU was also intended, atleast partially, to make the process of
leaving the EU unattractive. As will be discussed further below, for example, the
withdrawing Member State is placed in a difficult negotiation position by
the short two-year period in principle provided to complete the withdrawal.#”
These different aims and objectives of Article 50 TEU should be kept in mind
when interpreting and applying this brief, rather open, and sometimes vague
provision.

1.4.2.2 The Process of Withdrawal under Article 50 TEU

Article 50 TEU provides that a Member State must first decide to withdraw
from the Union ‘in accordance with its own constitutional requirements.
Subsequently, the Member State must ‘notify the European Council of its
intention’ to leave.*8 The formal process of withdrawal only starts after a noti-
fication has been handed in. Until the Uk hands in its notification, therefore,
nothing changes in its legal position under EU law, and the EU is formally not
even allowed to open negotiations with the UK on its exit.4?

Once a notification has been handed in, the question may arise if a Member
State may also revoke its notification to withdraw. One could argue that the
two-year period in Article 50 TEU would be undermined if a Member State
could revoke its notification, and that the option of revoking a notification
might allow abuse by Member States.?° Indeed the parties and the ux High

46 See for an alternative view L.F.M. Besselink, ‘Beyond Notification: How to Leave the Union
without Using Article 50 TEU', UK. Const. L. Blog (30th Jun 2016) (available via <http://
ukconstitutionallaw.org>).

47  Cf.]. Herbst, ‘Observations on the Right to Withdraw from the European Union: Who are
the “Masters of the Treaties”?’ (2005) 6 GL]J, 1757—8. At the same time the two year limit
also forms a protection for the Member State that wants to withdraw, as it cannot be kept
in the EU against its will.

48  As we have seen so far, this has raised the question of UK constitutional law if the Uk
government is allowed to submit a notification under the Royal Prerogative, or whether
it needs an act of Parliament to do so. At the time of writing, the appeal to the Supreme
Court against the High Court decision in R (on the application of Miller and Dos Santos)
v Secretary of State for Exiting the European Union [2016] EWHC 2768 is still pending.

49  See also point two of the statement after the informal European Council of 27 to 29 June
2016.

50  See for example S. Lechner en R Ohr, ‘The Right of Withdrawal in the Treaty of Lisbon:
A Game Theoretic Reflection on Different Decision Processes in the EU; CEGE
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Court in R (on the application of Miller and Dos Santos) v Secretary of State sim-
ply assume that revoking a notice is not possible, and that a notice, once given,
therefore means a one way ticket to leaving the Eu.5!

On closer inspection, however, the more correct interpretation seems to be
that a notification under Article 50(2) TFEU can be revoked. To begin with, it
is hard to imagine that the European Council would actually refuse a Member
State to remain in the EU, certainly if the revocation of the notification to with-
draw was given after a new election or a new referendum. In addition, how-
ever, it can be argued that a refusal to accept the revocation of a notification
of withdrawal would also violate the EU’s obligation of sincere cooperation, its
obligation to strive towards an ‘ever closer union’ and its obligation to protect
and safeguard the EU citizenship of all British subjects that stand to loose their
citizenship after a Brexit.52

Once a notification has been given by the UK, however, a two year clock
starts to tick. If no withdrawal agreement has been agreed and entered into
force within two years, the ux will automatically and unilaterally leave the
EU without any agreement on its withdrawal or its new relation with the Eu.53
This scenario is one road towards the so called ‘hard Brexit' and can be com-
pared to the scenario where one partner comes home and discovers that the
locks have been changed.

Article 50(3) TEU, however, does allow the European Council, by unanimity
and with the consent of the UK, to extend this period. Moreover, Article 50(3)
TEU does not limit the length or the number of such extensions that may be
agreed. The requirement of unanimity, however, means that any Member State
may veto an extension, thereby potentially driving the Uk towards a hard exit.54

During the negotiations on its withdrawal, moreover, the UK remains a full
Member of the EU, with all the rights and all the obligations of an EU Member.

Discussion Papers, No. 77, October 2008, Center for European, Governance and Economic
Development research, Georg-August-Universitit, Gottingen (2008), p. 4. Available via
<http://www.uni-goettingen.de/de/60920.html>.

51 R (on the application of Miller and Dos Santos) v Secretary of State for Exiting the
European Union [2016] EWHC 2768, par. 4.

52  See by analogy Case C-135/08 Rottmann ECLI:EU:C:2010:104 and Case C-34/09 Zambrano
ECLI:EU:C:2011:124.

53  Article 50(3) TEU.

54  Cf on this point the testimony by Sir David Edward concerning the risks for the Uk in
assuming an extension will be granted, as cited in par. 44 of the House of Lords European
Union Committee Report of 4 May 2016 ‘The process of withdrawing from the European
Union), available via <http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeu
com/138/138.pdf>.
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This also means that any extension of the two year period automatically lead
to a prolonged EU membership of the UK, which might be politically unac-
ceptable to the more impatient Brexiteers. The only exception to the rights of
the UK after it notifies its intention to leave is that the Uk Prime Minister and
UK ministers may no longer ‘participate in the discussions of the European
Council or Council or in decisions concerning it’ The extent of this conclusion
will depend on how broad or narrow an interpretation is given to the vague
concept of ‘concerning it’.5°

1.4.2.3 The Outcome: Two or Three Agreements?
A last point to be addressed, aside from the content of the new relationship
between the EU and the UK which will not be discussed here, is how many and
what kind of agreements need to be concluded to realize a Brexit, and what
the relation between these agreements must be.5¢ Article 50 TEU itself clearly
requires at least two agreements: one agreement on the withdrawal itself and
one, probably far more elaborate, agreement on the new relation between the
EU and the UK.57

Crucially, both agreements have a different legal basis, and therefore have
to be adopted under different procedures. The withdrawal agreement is based
on Article 50 TEU itself, and forms an agreement between the EU and the Uk
alone. As discussed, this withdrawal agreement under Article 50 TEU has to
be approved by the European Parliament and concluded by the Council by
qualified majority. With the exception of the UK, therefore, the other Member
States will not be parties to this withdrawal agreement, which also means

55 See on this point C. Hillion, ‘Accession and Withdrawal in the Law of the European Union,
in: A. Arnull and D. Chalmers (eds): The Oxford handbook of European Law (OUP 2015),
126, as well as the Editorial Comments of the Common Market Law Review on Brexit, 53
(2016) Common Market Law Review, 1.

56  For an overview of the different models for the new relationship between the Eu and
the UK, none of which seem to offer much hope, see inter alia S. Dhingra en T. Sampson,
‘Life after Brexit: What are the UK’s options outside the European Union? Centre
for Economic Performance, London School of Economics Working PaperBrexit or,
and HM Government, ‘Alternatives to membership: possible models for the United
Kingdom outside the European Union’ March 2016, available via <https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/504604/Alternatives_to_
membership_-_possible_models_for_the UK outside_the_EU.pdf>.

57  Cf.also the House of Lords European Union Committee Report of 4 May 2016 ‘The process
of withdrawing from the European Union, point 31. See also A. Tatham, ““Don’t Mention
Divorce at the Wedding, Darling!” EU Accession and Withdrawal after Lisbon’, in:
A. Biondji, P. Eeckhout en S. Ripley (red.), EU Law after Lisbon, (OUP, 2012), 128.
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that the withdrawal agreement does not require ratification by the individual
Member States.

The agreement on the new relation, however, will almost certainly be a
mixed agreement between the EU and the 27 remaining Member States on
the one side, and the UK on the other.5® This agreement will most likely be
based on Articles 37 TEU and 217 and 218 TEU concerning respectively the
CFsP and association agreements. Consequently, the agreement on the new
relationship will first have to be approved by the European Parliament and
subsequently adopted by unanimity in the Council.>® Subsequently, however,
because of its mixity, the agreement on the new relationship will also have
to ratified by the Uk and each of the 27 remaining Member States. In turn,
these national ratifications may lead to additional referenda or constitutional
challenges.6°

The procedure for the withdrawal agreement, therefore, is already simpler
and more straightforward than the procedure for the agreement on the new
relationship. In addition, the substance of the agreement on the new relation
is also far more complex and extensive than the substance of the withdrawal
agreement, which could in theory be one paragraph. To illustrate, CETA, the
trade agreement between the EU and Canada, which is legally and politically
less complex than Brexit, already took more than seven years, and a successful
completion is far from certain.

Because the agreement on the new relation is procedurally and substan-
tively far more complex than the withdrawal agreement, however, it is likely
that the withdrawal agreement can be completed before the agreement on
the new relationship. In addition, it is also unlikely that a comprehensive new
agreement on the new relationship between the EU and the Uk can even be
completed within the two year period. This creates a serious problem as in
terms of substance and effect the withdrawal agreement and the agreement
on the new relationship are difficult to separate.6! After all, if the withdrawal
agreement enters into force before the agreement on the new relationship
is in place, the UK is de facto kicked out of the EU without a new deal, and
has to negotiate its new relationship with the EU from outside the EU and its
internal market.

58  See further EU Chapter 5 on the concept of mixed agreements.

59  Article 218(8) vWEU.

60 See also Editorial Comments, (2016) 53 Common Market Law Review, 1.

61 See also B. De Witte, ‘Near-membership, partial membership end the EU constitution,
(2016) (4) European Law Review, 471.
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If one wants to avoid such an indirect hard Brexit, only two options seem
available, and both are problematic. The first option is to link the entry into
force of the withdrawal agreement to the entry into force of the agreement
on the new relationship. This would mean that the ux would only withdraw
from the Union after the entire agreement on the new relationship has been
finalised and ratified by the EU and all 27 Member States. The price to be paid
for this approach, which could guarantee a seamless transition to the new sta-
tus of the UK, is a prolonged EU membership of the uk. After all, it is almost
certain that a comprehensive agreement on the new relationship cannot be
concluded and ratified within two years. It may be difficult for the British
government to convince the Leave supporters that they should wait so long
for their ‘liberation’ from the EuU, and the Brexiteers would want to push a
Brexit through before the general elections that must ultimately be held on
7 May 2020.

The second option is to link the withdrawal agreement to a third, transi-
tional agreement. This transitional agreement would govern the relationship
between the EU and the UK after Brexit for as long as it takes to conclude a final
agreement on the new relation.62 The problem of this second option, however,
is that concluding a transitional or interim agreement may be almost as com-
plex and time consuming as concluding the final agreement on the new rela-
tionship itself. For, to begin with, the transitional agreement will have to cover
many of the same points as the final agreement. In addition, the transitional
agreement will inevitably form a benchmark for the final agreement and may
be in place for a long time, meaning all parties may negotiate just as hard as for
the final agreement.

If it proves impossible to find an agreement on a transitional agreement
within the period of two years, however, we seem left with a choice between
a hard Brexit, and a seriously prolonged Eu Membership of the Uk. Neither
of these choices is very appealing, but this is of course primarily due to the
fundamentally flawed assumption behind Brexit that it is possible to enjoy
the benefits of integration without sharing a certain amount of sovereignty
at the regional level, as the long and bumpy road towards EU integration has
illustrated.

62 C. Hillion, ‘Accession and Withdrawal in the Law of the European Union, in: A. Arnull en
D. Chalmers (red.), The Oxford handbook of European Law, (OUP, 2015), 126.



CHAPTER 2
The Institutional Framework of the EAC

Wilbert T.K. Kaahwa

2.1 Introduction

211 Conceptual Background

In the law of international organizations such as the United Nations (UN),
continental organizations such as the European Union (EU) and the African
Union (AU) and regional organizations including the Association of South East
Asian Nations (ASEAN), the Common Market for Eastern and Southern Africa
(coMEsA) and the Southern African Development Community (SADC) the
term “institutional framework” often refers to the legal framework that guides
the pursuit of such organizations’ objectives. The term can also refer to the sys-
tems of formal laws, regulations, and procedures, and informal conventions,
customs, and norms that shape socioeconomic activity and behavior. However
for the purposes of this book, this Chapter will only highlight the formal orga-
nizational set-up established by the Treaty for the Establishment of the East
African Community (“the Treaty”). The second part, the legal framework of the
EAC, will be discussed in Chapter 3.

The importance and relevance of the institutional framework in the East
African Community (EAC) can be traced to three facts. Firstly, the EAC has
revived an inter-state co-operation system, whose historical antecedents and
systematic development between 1967 and 1977 had given rise to an elaborate
organizational framework of organs and service commissions. The Treaty for
East African Co-operation 1967 had established institutions such as the East
African Authority,! the East African Legislative Assembly,?> Ministers of the
Community,® the Common Market Council,* the Communications Council,?
the Economic Consultative and Planning Council,® the Finance Council”

Articles 46—48.

Articles 56—60.

Articles 49—51.

Articles 30-31, 53(a), 54
Articles 53(b), 54, 55.
Articles 53(c), 54, 55.
Articles 53(d), 54,55.
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and the Research and Social Council;® corporations such as the East African
Airways Corporation, the East African Harbours Corporation, the East African
Railways Corporation, the East African Posts and Telecommunications
Corporation;? judicial bodies such as the Court of Appeal for East Africa;!° the
East African Industrial Court;!! specialized bodies such as the East African
Development Bank,'? the East African Community Service Commission!3
and the East African Tax Board;* and specialized departments, and services
including the East African Medical Research Council and the East African
Trypanosomiasis Institute.!>

Secondly, the renewal and reconceptualization of co-operation among
the United Republic of Tanzania, the Republic of Kenya and the Republic of
Uganda in 1993 underscored the importance of an institutional framework.
This renewal obliged the countries to explore and identify further areas for
future co-operation and to work out concrete arrangements for co-operation,'6
and therefore the need for an institutional framework became inevitable. This
was reflected in the institution-creating overtones of the Agreement for the
Establishment of The Permanent Tripartite Commission for Co-operation
Between the Republic of Uganda, the Republic of Kenya and the United
Republic of Tanzania!” and the Protocol on the Establishment of a Secretariat of
The Permanent Tripartite Commission for Co-operation Between the Republic

Articles 53(e), 54, 55.

9 Articles 71-79.

10  Articles 80-81.

11 Article 85.

12 Articles 21-22.

13 Articles 62—64.

14  Article 88.

15  East African Community, The East African Community; A Handbook 1972, Arusha, East
African Community Information Division, 1970.The bodies and institutions included
the Meteorological Department, the Freshwater Fisheries Organisation, the Industrial
Research Organisation, the Institute of Malaria and Vector-Borne Diseases, the Institute
for Medical Research, the Leprosy Research Institute, the Marine Fisheries Research
Organisation, the Pesticides Research Organisation, the Agriculture and Forestry Research
Organisation, the Trypanosomiasis Research Organisation, the Tuberculosis Investigation
Centre, the Veterinary Research Organisation and the Virus Research Institute.

16 See Article 14.02 of The East African Community Mediation Agreement 1984.

17  Agreement for the Establishment of a Permanent Tripartite Commission for Co-operation
Between the Republic of Kenya, The United Republic of Tanzania and the Republic of
Uganda; see particularly Articles 1—5.
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of Uganda, the Republic of Kenya and the United Republic of Tanzania.'®
Jointly, these instruments established a Permanent Tripartite Commission for
Co-operation and a Secretariat.

Thirdly, the Community is a creature of modern dynamics in regional-
ism. According to Heitne “the new regionalism differs from the old regionalism
(which was based on security interests in the bi-polar cold war context) in that
it is a spontaneous process from within a region, is more comprehensive and
multi-dimensional and encourages non-state actors and incorporates issues
of accountability and legitimacy.”® The EAC has grown as a channel for eco-
nomic integration rather than as a consequence of mainly political solidarity
as did, for example, other erstwhile organizations in Africa.2® New regionalism
necessitates organized structures for the purpose of effective and sustained
realization of objectives. Indeed McCormick, with specific reference to the
EU, argues that, “integration is effectively driven by institutionalized structures.
For example, the European Union has evolved and is driven by an elaborate
structure consisting of the European Commission, the Council of Ministers, the
European Parliament, the European Court of Justice, the European Council and
specialized agencies”?!

In its objectives as provided under the Treaty, and unlike the situation that
obtained under the defunct East African Community (1967-1977), its prede-
cessor the East African Common Services Organisation (1961-1967), and the
colonial arrangement under the East African High Commission (1947-1961),
the current integration process aims at achieving more than trade liberaliza-
tion and harmonization in infrastructure and services. To use Amerasinghe’s
approach to the classification of international organizations, the EAC is ‘an
inter-governmental, supra-national and closed organization”?? that seeks to

18  Ibid., Article 5; See also The Protocol on the Establishment of a Secretariat of The
Permanent Tripartite Commission for Co-operation Between The Republic of Uganda,
The Republic of Kenya and The United Republic of Tanzania.

19  Bjorn Heitne, Development Regionalism in New Directions In Development Economics
(Growth, Environmental Concerns and Government in the 1990s) Ed by Mats Lundahl and
Benno J. Ndulu, London Routledge, 1996 pp. 160-164.

20  Such as The Organisation of African Unity and the Southern African Development
Co-ordination Conference.

21 John McCormick, The European Union, Politics and Policies 4th Edn, (Philadelphia,
Westview Press 2008), pp. 109—226.

22 CF. Amerasinghe, Principles of the Institutional Law of International Organizations, 2nd
edn, Cambridge, Cambridge University Press, 1996 pp. 9-13; See also Henry G. Schermers
and Niels M. Blokker, International Institutional Law, The Hague, Martinus Nijhoff
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widen and deepen integration with the systematic establishment of a Customs
Union, a Common Market, a Monetary Union and ultimately a Political
Federation.?3 It also emphasizes strong participation of the private sector and
civil society in its co-operation programmes and activities.2* The accomplish-
ment of these objectives requires an elaborate and functionally-purposed
institutional framework.

2.1.2  Legal Basis for the Institutional Framework

Since the Community is an organisation established by states through a treaty,
the law applicable to its institutional framework is international law. The legal
basis for the institutional framework is found in Article g of the Treaty, which
stipulates that—

1. There are hereby established as organs of the Community:
(a) the Summit (of Heads of State);

f) the East African Legislative Assembly;

g) the Secretariat; and

(h) such other organs as may be established by the Summit.

2. The institutions of the Community shall be such bodies, department
and services as may be established by the Summit.

3. Upon the entry into force of this Treaty, the East African Development
Bank established by the Treaty Amending and Re-enacting the Char-
ter of the East African Development Bank, 1980 and the Lake Victoria
Fisheries Organisation established by the Convention (Final Act) for
the Establishment of the Lake Victoria Fisheries Organisation, 1994
and surviving institutions of the former East African Community and
shall be designated and function as such.

(b) the Council (of Ministers);

(c) the Co-ordination Committee;
(d) Sectoral Committees;

(e) the East Afirican Court of Justice;
(

(

Publishers, 1995 pp. 33-44, and Ray August, et al., International Business Law: Text, Cases
and Readings, New Jersey, Pearson Education International, Fifth Edition, 2009, pp. 22—23.
23 Articles 2 and 5 of The Treaty for the Establishment of the East African Community.
24  Articles 5(3)(g), 127129 of The Treaty for the Establishment of the East African
Community.
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4. The organs and institutions of the Community shall perform the func-
tions, and act within the limits of the powers conferred upon them by
or under this Treaty.?>

This Treaty outline does not create a distinct institutional framework, it rather
creates four policy-making and administrative organs and sectoral commit-
tees. These are i.e. the Summit of Heads of State (“the Summit”), the Council
of Ministers (“the Council”), the Co-ordination Committee, the Secretariat and
an unspecified number of sectoral committees. This feature could have been
intended for the reason that the Treaty is underlain by the preponderance of
the Partner States’ continuous policy rationalization and harmonization. In
such a scenario a more definite category of organs in the policy domain could
neither have been provided for with certainty nor foreseen. Apart from the
policy organs, the Treaty creates advisory and supervisory organs; the East
African Court of Justice (“the Court”), as the judicial arm of the institutional
framework; and the East African Legislative Assembly (“the Assembly”) as the
legislative arm. The Treaty also takes cognizance of institutions.

In a manner corresponding to the Treaty’s providing for co-operation in
almost all spheres of economic, social, cultural, political and other endeav-
ors for the Partner States’ fast, balanced and sustainable development, the
basis for the institutional framework leaves room for the creation of such other
organs and institutions as the Summit may, in the discharge of its functions
deem necessary.

It is important to observe that the Partner States subscribe to an under-
taking that “Community organs, institutions and laws shall take precedence
over similar national ones on matters pertaining to the implementation of [the]
Treaty”?5 Therefore contrary to what may occur in practice, this undertaking in
institution-building pinpoints the supremacy of the Community’s organs and
institutions in leading the process of integration.

It must be further observed that in the discharge of their respective func-
tions the organs and institutions are bound by the fundamental and opera-
tional principles of the Community. Critical among these principles under the
Treaty are those that stress a “people-centered and market-driven co-operation”?’
and the application of subsidiarity,?® both of which are critical tenets in the

25  Article g read together with Articles 10-12, 13-16, 17-19, 2022, 23-47, 4865, and 66—73.

26  Article 8(4).

27  Article 7(1)(a).

28  Article 7(1)(d); the principle of subsidiarity emphasizes multi-level participation and the
involvement of a wide range of stakeholders in the process on integration.
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establishment of a single market and investment area. In the discharge of their
respective functions, including during deliberations and decision-making, the
organs and institutions are bound by such procedure as they are empowered
by the Treaty to determine.?? In-built institutional measures such as key minis-
terial consultations and engagement of the private sector and civil society are
supportive of the institutional decision-making process.3°

2.2 Analytical Overview of the Main Organs

The roles of the different organs and institutions seem to mirror the Partner
States’ intended metamorphosis, outlined in Article 5(2) of the Treaty, from
a co-operation arrangement through integration into a political federation
most presumably with a single government. Therefore in a manner reflec-
tive of the theory of separation of powers the Court is the judicial organ
of the Community,®'the Council is the main policy organ®? and the Assembly
is the legislative organ of the Community.33

It is important not only to highlight the nature of each organ and institu-
tion, by reference to its composition and functions and responsibilities, but
also to highlight some fundamental challenges and contradictions facing each
organ or institution.

2.21  The East African Legislative Assembly

The Assembly consists of elected members who are elected by the National
Assemblies of the Partner States (elected members); ex-officio members
consisting of the Ministers responsible for East African Affairs from each
Partner State; the Secretary General; and the Counsel to the Community.34
Regarding the elected members Article 50(1) of the Treaty provides that “The

29 Pursuant to Articles 12(5),15(4),19(3),42 and 60 the Summit, the Council, the Co-ordination
Committee, the Court and the Assembly have determined their respective rules of
procedure.

30  These measures include regular meetings and consultations among key Ministers respon-
sible for East African Community Affairs, Finance, Justice; Central Bank Governors;
the business community under the auspices of the East African Business Council; and
the Secretary General’s annual forums with identified private sector and civil society
organizations.

31 Article 23.

32 Article1g.

33  Article 49(1).

34  Article 48(1).
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National Assembly of each Partner State shall elect, not from among its members,
nine members of the Assembly, who shall represent as much as it is feasible, the
various political parties represented in the National Assembly, shades of opinion,
gender and other special interest groups in that Partner State, in accordance with
such procedure as the National Assembly of each Partner State may determine”.35
The current membership of the Assembly is 52, with nine elected members
from each of the five Partner States and seven ex-officio members.

The Assembly is the Community’s legislative organ.3® It is also charged with
among other functions, liaising with the national assemblies of the Partner
States on matters relating to the Community,3” debating and approving the
budget of the Community,3® considering annual reports of the Community3°
and discussing all matters pertaining to the Community.#? It is, to this extent,
expected to be the people’s representative on matters relevant to the efficient
functioning of the Community.

In order to comply with the Community policy of popular participation in
the achievement of its objectives and to reflect the people-centered approach
of the Community, the views expressed in the debates of the National
Assemblies are taken into account in the Assembly. By the same token, reports
on debates of the Assembly are also passed to the National Assemblies for their
consideration.#

The Assembly’s legislative process is undertaken through enactment of Bills
initiated by the Council;*? or introduced through motions by any Member
of the Assembly provided that such a motion relates to the functions of the
Community.#® However, the Treaty envisages a restriction on the initiation
of legislation, namely, the requirement that the Assembly shall not proceed
on any Bill, including an amendment to a Bill that makes provision for the
imposition of any charge upon any fund of the Community; the payment, issue
or withdrawal from any fund or the Community of any moneys not charged
thereon or the increase in the amount of any such payment, issue or with-
drawal; and the remission of any debt due to the Community. Nor can the

35  Article 50(1).
36 Article 49(1).
37  Article 49(2)(a).
)(b).
o)
)

40  Article 49(2)(d).

(

(

(

38  Article 49(2

39  Article 49(2
(

41 Article 65.

42 Article 14(3)(b).

43 Article 59(1).
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Assembly proceed on any motion that makes provision for such purposes.#+
Article 58 of the Treaty outlines the voting procedure in the Assembly, and
stipulates that voting shall be determined “by a majority of the votes of the mem-
bers present and voting”*® and furthermore that ex-officio members are not
entitled to vote.*6

The Assembly’s relatively wide ambit on legislation must be seen against the
thrust of the Partner States in the current integration process. Given the fact
that the Community has already established a Customs Union, a Common
Market and a Monetary Union, the laying of a strong and effective legislative
mechanism becomes a sine qua non for both current institutional develop-
ment and the future constitutional basis of the Community. It is against this
background that the Assembly has since inauguration been able to enact
basic fundamental laws such as the East African Community Emblems Act
2003, the East African Community Interpretation Act 2003 and the Acts of the
Community Act 2003; institutional development laws such as the East African
Legislative Assembly (Powers and Privileges) Act 2003, the Summit (Delegation
of Powers and Functions) Act 2007, the Inter-University Council for East Africa
Act 2008, the East African Legislative Assembly Members Election Act 2011 and
the East African Community Parliamentary Institute Act, 2012; and annually
enacted Appropriation Acts whose purpose is to make appropriation out of
Community’s budgets as approved by the Assembly.

Most critically to integration the Assembly has also enacted laws that are
supportive of the Partner States’ policy rationalisation and harmonization
such as the East African Community Customs Management Act 2004, the
East African Community Competition Act 2006, the Lake Victoria Transport
Act 2007, the East African Community Joint Trade Negotiations Act 2008,
the East African Community Standardisation, Quality Assurance, Metrology
And Testing Act 2008 and the East African Community Budget Act 2009.47 In
this category are also the East African Community Civil Aviation Safety and
Security Oversight Agency Act 2009, the East African Community Service

44  Article 59(2).

45  Article 58(1).

46  Article 58(2).

47  The effectiveness of regional legislation is settled by the provisions of the Treaty
(Article —and especially paragraphs 4 and 5 thereof) to the effect that Community laws
shall take precedence over similar national ones on matters pertaining to the implemen-
tation of the Treaty. Therefore once enacted, published and gazetted Community legisla-
tion becomes binding on the Partner States.
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Commission Act 2010, the East African Community Conflict Management
Act 2012, the East African Community Risk Reduction and Management Act
2012, the East African Community Vehicle Axle Load, Act 2013, the East African
Community One Stop Border Posts Act 2013, the East African Elimination
of Non-Tariff Barriers Act 2014, the East African Community Co-operative
Societies Act 2014, the East African Community Integration (Education) Act
2014, the East African Community Electronic Transactions Act 2015, the East
African Community Creative and Cultural Industries Act 2015, the East African
Community Electronic Transactions Act 2015, the East African Community
Persons with Disability Act 2015 and the East African Community Forests
Management and Protection Act 2015 which are yet to be assented to by the
Heads of State.*8

The trend in the Assembly’s enactment of regional legislation is in quan-
titative contrast with past regional practice. During the period 1961-1977, the
integration process witnessed the enactment of only 35 Acts of the (now
defunct) Community. The Assembly’s trend is also more advanced and focused
when contrasted with that of the Pan-African Parliament and the legislative
forums of other regional economic communities like sabc, the Economic
Community of West African States (ECowAs) and COMESA. The SAaDC
Parliamentary Forum is a policy making and deliberative body that approves
the sapc budget, makes recommendations to the SADC Summit, considers
and makes recommendations on treaties and promotes SADC objectives and
programmes. However, the Parliamentary Forum does not legislate and will
only serve as a legislative body when in future it assumes, as is anticipated, a
regional parliamentary structure. Likewise, the ECOwAS Parliament is a forum
for ensuring dialogue, consultation and consensus on matters pertaining to
the promotion of integration but has no legislative function. Moreover, the
Protocol Establishing the Pan-African Parliament does not provide for a legis-
lative role among this AU organ’s powers and functions.

However, as much as the legislative momentum is bound to remain on
course, a few hurdles will have to be addressed, mainly through EAC intra-
organ consultative processes. These hurdles include logistical shortcomings,
which prevent the Assembly and relevant Committees from discharging work
strictly in conformity with legislative programmes; the Council’s slow and

48 By the provisions of Articles 62 and 63, once a Bill has been enacted it is submitted to the
Heads of State for assent.



52 KAAHWA

protracted initiation of Bills;*® and Partner States’ delays and intransigence in
conferring precedence of Community laws over similar national laws.

Moreover, the Assembly has been criticized for exuding a lack of institu-
tional ownership of the Community within the population of East Africa. In
this regard, Mukandala has long argued that the Assembly’s “set up leaves a lot
to be desired” on the basis that “members of the Assembly are elected not directly
by the East African electorate, but by the National Assembly of each Partner State.
Although those elected are supposed to represent the various political parties and
shades of opinion, they still will not be direct representatives of the people. As a
result they will not have a constituency in the wider population to whom they will
feel obliged to report back.” Furthermore, Mukandala notes that “[s]ince their
election is a caucus process, it will not involve wide ranging campaigns that can
educate people on the Community. This is a lost opportunity for the cause of the
Community to be known, its problems and prospects to be debated, appreciated
and understood”5° However, one may plausibly counter argue that besides
the European Parliament there is no directly elected international assembly
in the world’s integration processes.

Mukandala’s views are vindicated by the fact that the current process of
electing the members of the Assembly has often given rise to national par-
liamentary challenge and related litigation. In Prof. Peter Anyang’ Nyongo &
10 others v Attorney General of Kenya & 2 Others [Others Intervening],' the
Claimants sought an interpretation and application of the Treaty, regard-
ing the validity of the nomination and election of Kenya's nine represen-
tatives to the Assembly. The Claimants contended that Kenya's National
Assembly did not undertake an election within the meaning of Article 50
of the Treaty and that the Election Rules made by Kenya’s National Assembly
(The Treaty for the Establishment of the East African Community (Election of
Members of the Assembly) Rules 2001) for the purpose of conducting the said
elections infringed the provisions of Article 50. In support of their claim, evi-
dence was submitted to show that Kenya’s National Assembly only approved

49  Bills which have pended action by the Council for long include The Lake Victoria Basin
Commission Bill 2008, The East African Privately-Funded Infrastructure Bill 2009, The
East African Community Assets Protection Bill 2012 and The East African Community
Disaster Preparedness Bill 2013.

50  Rwekaza Mukandala, ‘Political Co-operation’ in EAC: Perspectives on Regional Integration
and Co-operation in East Africa, EAC Secretariat, Arusha/German Agency for Technical
Co-operation (GTZ), 2000, pp. 101-103.

51 EACJ Ref. No. 1 of 2006.
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names submitted by two political parties. The Court held that the bottom line
for compliance with Article 50 is that the decision to elect is a decision of and
by the National Assembly; however the evidence adduced led to only one con-
clusion, namely that the National Assembly of Kenya neither undertook nor
carried out an election within the meaning of Article 50 of the Treaty.

In Democratic Party and Mukasa Mbidde v Secretary General of the East
African Community & Attorney General of Uganda®® the Applicants com-
plained of inaction on the part of the Government of the Republic of Uganda
and its Parliament to amend the 2006 Rules of Procedure of Parliament
for the election of Uganda’s representatives to the Assembly as earlier directed
by the Constitutional Court of Uganda.53 They further contended that the inten-
tion to conduct elections of the Assembly Members under the un-amended
2006 Rules contravened the Treaty in as far as the rules discriminated and lim-
ited the freedom and right of the Democratic Party and its members to associate
in vying for election as representatives in the Assembly. The Applicant’s sought
orders to have the Government of the Republic of Uganda and its Parliament
conform to the provisions of Article 50 of the Treaty. The Court held that
the 2006 Rules did not conform to the Treaty and restrained the Parliament
of the Republic of Uganda from conducting the elections unless and until it
amended the impugned 2006 Rules to conform to Article 50 of the Treaty.

In both cases, and later in Among A. Anitav The Attorney General of Uganda
and Secretary General of the East African Community’* and Antony Calist Komu
v Attorney General of The United Republic of Tanzania,5% the Court upheld
the spirit, tenor, language and intent of Article 50(1) of the Treaty. The Court
emphasized the requirements of an “election” accommodating all political
parties and shades of opinion in actualizing the requirements of that provi-
sion, as opposed to a “selection”. The moral of these cases is that the institu-
tional framework could do better with strict compliance with the Treaty or,
better still, with representation to the Assembly constituted through universal
adult suffrage.

52  EACJ Ref. No. 6 of 2011

53  Uganda Constitutional Court Petition No. 28 of 2006: Jacob Oulanyah v Attorney General
of the Republic of Uganda.

54  EAC] Ref No. 6 of 2012.

55  EAC] Ref No. 7 of 2012.
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2.2.2  The Summit of Heads of State

The Summit, which together with the Council and the Secretariat consti-
tutes the executive arm of the Community, consists of the Heads of State
or Government of the Partner States.5® A “Head of State” is defined to mean
“a person designated as such by a Partner State’s Constitution”®” and a “Head
of Government” means “a person designated as such by a Partner State’s
Constitution”>® On the basis of definitions in national Constitutions and inter-
pretation of national laws of the Partner States, both terms refer to Presidents,
Vice Presidents and Prime Ministers.

The Summit is principally charged with—

(a) giving general directions and impetus as to the development and
achievement of the objectives of the Community;>®

(b) considering annual progress reports and such other reports submitted
to it by the Council as provided for by the Treaty;%° and

(c) reviewing the state of peace, security and good governance within the
Community and the progress achieved towards the establishment of a
Political Federation of the Partner States;!

The Summit is also responsible for—

(a) appointing Judges of the East African Court of Justice (and designate
the President, the Vice President, the Principal Judge and the Deputy
Principal Judge);5?

(b) handling membership issues such as admitting foreign countries into
the Community;%3 handling sanctions on, and suspension and expul-
sion of errant Partner States;5*

56  Articleo.
57  Article1.
58  Ibid.

59  Articlen(1
60  Article (2
61 Article 11(3).

62  Articles 24(1), 24(4), 24(5).
63  Article 3(5).

64  Articles 143,146, 147.

Na3
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(c) initiating the process towards the establishment of a Political Federa-
tion by directing the Council to undertake the process;5% and
(d) approving protocols and other annexes to the Treaty.56

The Summit’s functions are arguably limited to overall policy direction,
whereas implementation, operational policy and similar decisions are made
by organs subordinate to the Summit. It is also important to note that some
of the functions of the Summit may, through an Act of the Community, be
delegated to the Council or the Secretary General .57 This position represents
a volte-face from the defunct East African Community whose institutional
arrangement reflected a deep seated involvement of the East African Authority
which similarly was comprised of Heads of State and whose failure to meet
and make decisions has often been cited as one of the reasons for the collapse
of that earlier integration arrangement.58

The functioning of the Summit also observes the principle of the separa-
tion of powers. Firstly, the separation of powers is emphasized by the fact that
in giving general directions and impetus as to the development and achieve-
ment of the objectives of the Community, the Summit may be said to oper-
ate through the Council from whom it receives reports for consideration.5?
Secondly, there is no operational linkage with the Court or with the Assembly.
The requirement that each of the members of the Summit assents to Bills
enacted by the Assembly does not create such a linkage. Reference to “legis-
lative powers” in the provision of the Treaty for an Act on delegation of the
powers of the Summit?® has sometimes been misconstrued to suggest that
the Summit may encroach on the Assembly’s domain. However, this reference
may have been framed only with regard to assent to Bills. It too, therefore,
cannot create such a linkage.

65  Article 123(6).

66  Article151(2).

67  Articles 11(5), 11(6), 11(7). It is the actualization of these provisions that gave rise to the
enactment of The Summit (Delegation of Powers and Functions) Act 2007.

68  Sam G. Nahamya, Regional Economic Disintegration: Tensions, Conflicts and Causes—the
Case of the East African Community, Fort Collins, Colorado State University, 1980. See also
Juma Volter Mwapachu, Challenging The Frontiers of African Integration: The Dynamics of
Policies, Politics and Transformation in the East African Community, Dar es Salaam, E&D
Vision Publishing Limited, 2012 p. 55.

69  Article1.

70  Article 11(6).
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The role of the Summit has been subject to judicial scrutiny in The East
Africa Law Society & 5 Others v the Attorney General of the Republic of Kenya
& 4 Others.”t The Applicants challenged the legality of an amendment to the
Treaty which had been adopted by the Summit and which, among other things,
created new grounds upon which a Judge of the Court could be removed to
include situations where that Judge is removed from that office for miscon-
duct or due to inability to perform the functions of the office for any reason;
where the Judge resigns from that office following allegation of misconduct
or of inability to perform the functions of the office for any reason; or where
a Judge is subject to investigation by a tribunal or other relevant authority of
a Partner State with a view to his or her removal from an office referred. The
amendments also empowered the Summit to suspend a Judge from the exer-
cise of the functions of his or her office on those grounds. It was contended
by some people that the amendment was motivated by the desire to ‘pun-
ish’ judges of the Court for their decision in Prof. Peter Anyang’ Nyongo & 10
Othersv The Attorney General of Kenya & 5 Others which had gone against, and
allegedly “embarrassed” a Partner State. It was further argued that the amend-
ment was in violation of the Treaty provisions in so far as it did not comply
with the procedures governing amendments to the Treaty—including con-
sultations. A key issue was whether failure to carry out wide consultations on
the proposals for the amendments to the Treaty constitutes an infringement
of the Treaty.

The Court, while rightly leaving the amendments intact, held inter alia
that—

(a) there was a deliberate attempt in the formulation of the Treaty to
ensure that East Africans, for whose benefit the Community was
established, participate in protecting the integrity of the Treaty;

(b) the principle of people-centered cooperation is also applicable to
the Treaty amendment process. Until more elaborate modalities
are evolved as the Community continues to grow, the resolve to
allow participation of the private sector and civil society recited in
the preamble, and the objective to enhance and strengthen part-
nerships with the private sector and civil society enunciated in
Article 5(3)(g), provide adequate guidelines; and

71 EACJ Ref No. 3 of 2007.
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(c) theintroduction of automatic removal and suspension of judges of
the Court on grounds raised or established in any one Partner State,
and applicable to only those in judicial or public office, may endan-
ger the integrity of the Court as a regional court.

The decision may generally reflect dictates of good governance. However, the
Court also decided that “the correct construction of Article 150(5) of the Treaty
must be that the provision directs the Secretary General to submit proposed
amendments and comments received from Partner States to the Summit not later
than the expiry of a period of 9o days. There is no express or implied requirement
for the Partner States to carry out any consultations, nor is the Secretary General
required to hold proposed amendments and comments received from Partner
States until expiration of that period”.”? Indeed some scholars like Kasaija have
asserted that the application was in effect dismissed and the amendments
themselves were not bad per se.”

2.2.3  The Council of Ministers
The Council consists of the Ministers responsible for East African Community
Affairs, the Attorney General and such other Ministers as each Partner State
may determine.” A “Minister” in relation to a Partner State means “a person
appointed as a Minister of the Government of that Partner State and any other
person, however entitled, who, in accordance with any law of that Partner State,
acts as or performs the functions of a Minister in that State”.”> The term “Attorney
General” means “the Attorney General of a Partner State”.”8

The Council is the policy organ in as far as implementation of the Treaty
provisions and integration programmes are concerned.”” The Treaty does
not define the term “policy” From an economic and political point of view,
“policy” should mean a set of principles to broadly guide decisions and achieve
rational outcomes in a given process. With regard to the Community, policy

72 Ibid., p. 25.

73 Philip Kasaija, The State of Constitutionalism in East Africa: The Role of the East African
Community (EAC)-2007 In Constitutionalism in East Africa Ed by Wanza Kioko, Kampala
Foundation Publishers, 2009 pp. 16-17.

74  Article1s.

75  Article1.

76 Ibid.

77  Op.cit., footnote 31.
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should relate to the agreed approach towards the realization of the primary or
strategic objectives of the Community as provided under the Treaty.

This key function of the Council is vindicated by the fact that the Treaty
bestows on the Council—

(a)

(d)

advisory roles vis-a-vis all other organs and institutions e.g. to the
Summit with regard to the salaries and other terms and conditions
of service of the Judges of the Court and Members of the Assembly;
the appointment of Deputy Secretaries General of the Community;
and expansion of country membership of the Community;’8
binding supervisory roles in the sense that “Subject to the provi-
sions of the Treaty, the regulations, directives and decisions of the
Council taken or given in pursuance of the provisions of this Treaty
shall be binding on the Partner States, on all organs and institutions
of the Community other than the Summit, the Court and the Assem-
bly within their jurisdictions, and on those to whom they may under
this Treaty be addressed.”;’® powers to establish institutions such as
those necessary to administer the Common Market and those like
specific sectoral councils and sectoral committees;3° and

power to establish institutions such as those necessary to admin-
ister the Common Market and those like specific sectoral councils
and sectoral committees;8! and

power to consider and approve policy rationalization and harmoni-
zation undertakings in the various areas of co-operation.82

Apart from assisting the Summit in the performance of its functions (including

the implementation of the decisions and directives of the Summit), and the

said supervisory powers the Council is required to—

78  Articles 3(6), 25(5), 51(2) and 68(2).
79  Article16.

80  The Council may establish sectoral councils (Article 14(3)(i)), creates sectoral com-

mittees and may establish institutions for the administration of the Common Market
(Article 76(3)).
81  The Council may establish sectoral councils (Article 14(3)(i)), creates sectoral com-

mittees and may establish institutions for the administration of the Common Market
(Article 76(3)).

82  This power applies to progress in all areas of co-operation provided in Chapters Eleven to
Twenty Seven of the Treaty.
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(a) promote, monitor and keep under constant review the efficient func-
tioning and development of the Community and in this regard, to
consider measures that should be taken by the Partner States in pro-
moting the attainment of the objectives of the Community;83

initiate and submit Bills to the Legislative Assembly;3*

consider the Budget of the Community (once prepared by the Secre-
tary General);3%

(d) make staff and financial rules and regulations;36 and

(e) submit annual progress reports to the Summit.87

—_
o S
e

For the purpose of ensuring administrative support to the discharge of its func-
tions the Council is required to engage the Counsel to the Community, the
Registrar of the Court, the Clerk of the Assembly, heads of institutions and
other members of staff of the Community in employment.88

The current Council can be contrasted to its predecessor, which existed
under the framework of the defunct Eac. Notably, in comparison to the
Ministers of the Community, the current Council is significantly less powerful .8°
This contraction of powers is important as the powers bestowed on the Council
are crucial for ensuring that decisions are taken on time and that implemen-
tation is effectively monitored. For example, directives and regulations are
the main conduits through which the objectives of the Customs Union, the
Common Market and the Monetary Union are expected to be achieved.®

The Council’s policy symbiosis with the Assembly is borne out by the lat-
ter’s consideration and enactment into law of the former’s Bills. The Council’s

83  Articles14(2), 14(3)(f).

84  Article14(3)(b).

85  Article 14(3)(e) read together with Article 132(2).

86  Article14(3)(g).

87  Article14(3)(h)

88  Articles 45, 49(2)(f), 69 and 70.

89  Juma Volter Mwapachu, Challenging The Frontiers of African Integration: The Dynamics of
Policies, Politics and Transformation in the East African Community, Dar es Salaam, E&D
Vision Publishing Limited, 2012 p. 56. See also op. cit., footnote 3.

90  See for example Article 39(1)(c) of The Protocol on the Establishment of the East African
Community Customs Union, Articles 10(4), 12(3), 19(6), 23(3), 36(2), 41(4), 42(3), 42(5),
43(5), 44(3), 47(2) and 51 of The Protocol on the Establishment of the East African
Community Common Market and Article 27 of The Protocol on the Establishment of the

East African Community Monetary Union.
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dependence on the Court is founded on the provision that “The Council may
request advisory opinions from the Court."!

The Council’s discharge of functions has resulted in the development of sev-
eral programmes and projects in different areas of co-operation as outlined by
the Treaty and using development strategies as bases. The Council’s impact
on the development of the institutional framework is borne out by the
fact that it is the Council that proposes the establishment of new organs,
institutions and offices. It is also the Council that is empowered to grant
observer status in the Community to inter-governmental and civil society
organisations.®?

Action by the Council was first subject to judicial scrutiny in Calist Mwatela
and 2 Others v East African Community®® where the Court also underlined
the separation of powers within the Community’s institutional framework. The
Applicants challenged the validity of the meeting of the Sectoral Council on
Legal and Judicial Affairs held between the 13th and 16th of September 2005.
They contended that a decision reached at that meeting to the effect that
three Bills originally introduced into the Assembly by way of private member
motions but which had been taken over by the Council should be withdrawn
from the Assembly ran contrary to the Treaty and should be rendered null and
void. The Court decided—

(a) the Treaty has not bestowed any power on the Council to take
over Bills without observance of the Assembly Rules and the only
lawful way of withdrawing Bills which have become property of
the Assembly, as the three Bills had become, is under Rule 34
of the Assembly Rules which provides for a Motion to be introduced
in the Assembly for that purpose; and

(b) inlight of Articles 14 and 16 of the Treaty, the decisions of the Coun-
cil have no place in areas of jurisdiction of the Summit, Court and
the Assembly.

2.2.4 The Secretariat
The Secretariat, headed by the Secretary General of the Community, is respon-
sible for, among other functions—

91  Article 36.
92 Under different protocols; Article 3(5)(b).
93  EAC] Ref No. 1 of 2005.



THE INSTITUTIONAL FRAMEWORK OF THE EAC 61

(@)
(b)

()
(d)

initiating, receiving and submitting recommendations to the Council,
and forwarding of Bills to the Assembly;

the initiation of studies and research related to, and the implemen-
tation of, programmes for the most appropriate, expeditious and effi-
cient ways of achieving the objectives of the Community;

the strategic planning, management and monitoring of programmes
for the development of the Community;

the undertaking either on its own initiative or otherwise, of such inves-
tigations, collection of information, or verification of matters relat-
ing to any matter affecting the Community that appears to it to merit
examination;

the co-ordination and harmonization of the policies and strategies
relating to the development of the Community;

the general promotion and dissemination of information on the Com-
munity to the stakeholders, the general public and the international
community;

the submission of reports on the activities of the Community to the
Council;

the general administration and financial management of the Com-
munity;

the mobilization of funds from development partners and other
sources for the implementation of projects of the Community;

the submission of the budget of the Community to the Council for con-
sideration;

preparing draft agenda for the meetings of the organs of the Commu-
nity other than the Court and the Assembly;

the implementation of the decisions of the Summit and the Council;
the organization and the keeping of records of meetings of the institu-
tions of the Community other than those of the Court and the Assem-
bly;

the custody of the property of the Community; and

the establishment of practical working relations with the Court
and the Assembly.%*

The key role played by the Secretariat in the Community’s institutional
framework received judicial recognition in Timothy Alvin Kahoho v Secretary

General.%5 An issue as to whether the decision of the 13th Summit of Heads of

94  Article go(1).

95  EAC] Ref No.1of 2012.
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State Decision to mandate the Secretariat to propose an action plan on, and
a draft model of the structure of the East African Federation was in contra-
vention of the operational principles under the Treaty and the Partner States’
undertaking to implement the Treaty. In deciding the issue in the negative, and
recognizing that the Secretariat is the only organ created to steer the ship of
integration by implementing decisions of all the other Organs, the Court stated
inter alia that: “While addressing this issue, it behooves us to address in a few
words the critical role that the Secretariat plays in the affairs of the Community,
generally.” Prof. Sam Turyamuhika writes as follows:96

“The current EAC Secetariat has been typified as powerless, meetings and
workshop organizer, minute taker etc.” We take a different view of that harsh
and unfair judgment. The EAC Secretariat is the fulcrum on which the wheels
of integration rotate. The Summit, the Council of Ministers, the Co-ordination
Committee and Sectoral Committees are all part-time and meet only as often
as their functions require. Yet, the Secretariat slogs, day in, day out, to ensure
that the ship of integration remains afloat. The Community, in our view, is like
a giant ship owned by shareholders (the people of East Africa);the Summit is
like a Board of Directors and the Council, is like the Management. The Captain
is the Secretary-General and the crew are the staff in the Community. To call
the Captain and crew, useless, and denigrate their role in keeping any ship
on the high seas on course, is to say that the shareholders or the Board of
Directors can single-handedly and without any input from those that physically
man the ship, sail that ship from a distance. The Summit represents the owners
of the ship, and its duty is to decide where the ship goes and should always act
in the best interests of the shareholders. The Summit thus meets periodically
to assess progress and regularly inform the shareholders of the profits (ben-
efits) from the operations of the ship. The Council, Co-ordination and Sectoral
Committees are the Summit’s agents in overseeing progress aforesaid. Without
the Captain and crew, the ship can barely survive the storms and other perils
that are prevalent in high seas including attacks by pirates. We digressed to
make the point that, our reading and understanding of Articles 11, 14, 18, 21 and
71 of the Treaty, which create the functions of the Organs of the Community, is
that the Secretariat is the only Organ created by Article g of the Treaty to steer
the ship of integration by implementing decisions of all the other Organs and
its crucial role thereby ought to be recognized and supported”.9”

96  Sam Turyamuhika, In The Drive Towards Political Integration in East Africa, Ed by Isabelle
Waffubwa and Joseph Clifford Birungi, p. 173.
97  Ibid., paragraphs 48-49.



THE INSTITUTIONAL FRAMEWORK OF THE EAC 63

The main challenge facing the Secretariat relates to it responsibility con-
cerning “the implementation of the decisions of the Summit and the Council’.
This is regarded as challenging because the Secretariat lacks the administra-
tive mechanism and resources to police the Partner States in their general
undertaking as to the implementation of the Treaty, certainly when com-
pared for example to the European Commission.®® Indeed Mwapachu aptly
observes that the lack of executive authority is among the many challenges fac-
ing the Secretariat as “[w]ith no tangible executive authority whereby every act
of the Community is subjected to sovereign interests and concerns of the Partner
States, the movement towards the realization of a robust EAC integration not to
speak of achieving the EAC goal is clearly slow tracked.”® However, the respon-
sibility for the co-ordination and harmonization of the policies and strategies
relating to the development of the Community'©® should be a strength in the
desired role for the Secretariat to steer a supranational organization.

2.2.5 The East African Court of Justice
The Court is the “udicial body” of the Community.1®! The role of the Court,
which has both a First Instance Division and an Appellate Division, is to
ensure the adherence to law in the interpretation and application of the
Treaty.l92 The Court is composed of a maximum of fifteen Judges: a maxi-
mum of ten appointed to the First Instance Division and maximum of five
appointed to the Appellate Division.1%3 Its Judges are appointed “by the Summit
from among persons recommended by the Partner States who are of proven integ-
rity, impartiality and independence and who fulfil the conditions required in their
own countries for the holding of such high judicial office, or who are jurists of
recognised competence in their respective Partner States.”'°* This appointment
is subject to the restriction that no more than two Judges of the First Instance,
or one Judge of the Appellate Division shall be appointed on the recommenda-
tion of the same Partner State.10

For purposes of adjudicating between legal and natural persons the Court—

98  See in this regard also the powers of the European Commission as discussed in EU
chapter 2.

99 Op. cit., footnote go, pp. 41—42.

100 Article 71(1)(e).

101 Article 23.

102 Articles 23 and 27.

103 Article 24(2).

104 Article 24.

105 Article 24(1) (a)—(b).
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(a) is competent to accept and adjudicate upon all matters pursuant to
the Treaty for purposes of determining the legality of any act, requ-
lation, direction, decision, action or matter; to this extent the Court’s
Jurisdiction also covers references by the Partner States, references by
the Secretary General, Community Staff disputes, matters arising out
of arbitral proceedings;'°¢ and

(b) may also be called upon to give advisory opinions regarding questions
of law arising from the provisions of the Treaty.1%7

Initially the Court’s jurisdiction was limited to ensuring adherence to law in
the interpretation and application of the Treaty.!°® However, for the purpose
of ensuring conflict resolution and confidence building in the region it has
always been envisaged by the Treaty that the Court shall have such other
original, appellate, human rights and other jurisdiction as should be deter-
mined by the Council at a suitable date. In 2015, the Court’s jurisdiction was
extended to cover trade and commercial disputes and disputes arising out of
the implementation of the Protocol on the Establishment of the East African
Monetary Union.

Notwithstanding its broad jurisdiction, the Court is not designed to deny
national courts their respective jurisdictions in accordance with the respective
municipal laws.19° In this regard, the Court can handle cases stated for prelimi-
nary rulings on matters of the Treaty.!1

To date the Court should be credited with having generated not only
regional jurisprudence but also public confidence in the integration process.
It is important for the public to know that the Partner States and the organs
and institutions of the Community cannot avail of impunity for any wrong-
doing under the Treaty. The Court’s decisions in Prof’ Peter Anyang’ Nyongo
& 10 others v Attorney General of Kenya & 2 Others [Others Intervening|'™! and
Democratic Party and Mukasa Mbidde v Secretary General of the East African
Community & Attorney General of Uganda? are of particular significance to
institutional development as they are examples of the Court upholding the
rule of law within the Community’s institutional framework.

106 Articles 27, 28, 29, 30, 31and 32.
107 Op. cit, footnote 89.

108  Op. cit, footnote 99.

109 Article 33.

110 Article 34.

111 Op. cit,, footnote 51.

112 Op. cit,, footnote 52.
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The Court’s decisions in East Africa Law Society v Secretary General East
Africa Law Society"3 and East African Center for Trade Policy and Law v Secretary
General'* are also worth highlighting as far as the EAC institutional develop-
ment is concerned. In both cases Article 24 (1) (e) of the Protocol Establishing
the East African Community Customs Union (which establishes an East
African Trade Remedies Committee to handle matters pertaining inter alia
to rules of origin, anti-dumping, subsidies and countervailing measures and
safeguard measures), and Article 54(2) of the Protocol for the Establishment
of the East Africa Community Common Market (which empowers competent
judicial, administrative or legislative authority or any other competent author-
ity to handle disputes arising out of the implementation of the Protocol) were
in issue. The provisions were impugned for allegedly being inconsistent with
Articles 27(1) and 38(1) and (2) and by establishing “parallel adjudicatory
bodies” or allowing national courts and other institutions to handle Customs
and Common Market disputes, infringing on the jurisdiction of the East
African Court of Justice. The Court held in both cases that—

(a) the dispute settlement mechanisms created under the Customs
Union and Common Market Protocols do not exclude, oust or
infringe upon the interpretative jurisdiction of the Court; but are
merely alternative dispute resolution mechanisms intended for
the speedy and effective resolution of trade disputes by experts
in technical and specialized areas; any submission that this Court
lacks jurisdiction over disputes arising out of the interpretation
and application and implementation of the Protocols cannot be
sustained;

(b) the impugned provisions of both Protocols are not in contravention
of or in contradiction with the relevant provisions of the Treaty; and

(c) the establishment of the Committee on Trade Remedies or the
conferring of jurisdiction upon national judicial, administrative or
legislative mechanisms would not prevent Partner States from com-
plying with Article 8 (1) (a) (which imposes on each individual Part-
ner State an obligation to ensure that objectives of the Community
are kept in mind during the planning and allocation of resources
processes) and Article 8 (1) (c) (which contains a prohibition on

113 EAC] Ref. No. 1 of 2011
114 EAC] Ref. No. g of 2012.
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each individual Partner State to take any measure that is likely to
jeopardize the achievement of the Treaty).115

The jurisprudence of the Court further demonstrates the Court’s adher-
ence to the separation of powers. For instance, in Mbidde Foundation
Limited and Rt Hon Margaret Zziwa v Secretary General of the East African
Community and The Attorney General of Uganda® the Court, in declining
to intervene in the Assembly’s process of impeachment of Rt Hon Margaret
Zziwa as Speaker of the Assembly as sought by the Applicants, upheld the rule
on separation of powers.

The Court remains faced with challenges such as difficulties associated
with the enforcement of judgments and rulings as provided for under Articles
38 and 39 of the Treaty; the need for a balance between adjudicating in the
primary interests of litigants and the strict application of stringent provi-
sions of the Treaty such as that on limitation of actions as provided under
Article 30(2) of the Treaty; and the possibility of the Judges, who pursuant
to Article 140(4) of the Treaty (until the Court is declared fully operational),
find themselves working under circumstances of “double allegiance” because
they remain judicial officers in the Partner States’ respective judiciaries and
can only serve the Court in circuits sanctioned upon permission by the Chief
Justices taking into account the business at their respective national Courts.

The Court can be strengthened through measures including the determi-
nation that the Court is fully operational as this would enable the Judges to
serve on a permanent rather than ad hoc basis; and consideration of possible
amendments to the Treaty in relevant areas of concern such as the need to
establish a nexus between the trade dispute mechanisms established under
the Customs Union and the Common Market Protocols and the Court as the
judicial arm of the Community charged with the interpretation of the Treaty.
There is also a need for continued discourse on the possibility of future inclu-
sion of crimes against humanity (as an aspect of criminal jurisdiction, and
an offshoot of universal human rights jurisdiction) within the Court’s juris-
diction. This is informed by the fact that some of the divisions in the Partner
States’ High Courts handle crimes similar to those established under the Rome

115 See in this regard also the case law of the European Court of Justice on its exclusive
jurisdiction as set out in EU chapter 2, for instance in Opinion 2/13 on the accession of
the EU to the ECHR.

116 EAc] Applications Nos. 5 & 10 of 2014.
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Statute of the International Criminal Court and the fact that only four of the
Partner States are party to that Statute.!!”

2.3 Analytical Overview of Other Institutions and Bodies

2.31  The Co-ordination Committee
The Co-ordination Committee consists of “Permanent Secretaries responsible
for East African Community Affairs and such other Permanent Secretaries as each
Partner State may determine”.'® Principally, the Co-ordination Committee is
charged with submitting reports and recommendations to the Council either
on its own initiative or upon request by the Council on the implementation of
the Treaty. The Co-ordination Committee is responsible for co-ordinating the
activities of the Sectoral Committees and to that extent it is an organ to which
Sectoral Committees are answerable. !9

Furthermore, the Co-ordination Committee is charged with implementing
“the decisions of the Council as the Council may direct’1?° It is submitted that
this seems to be superfluous as the implementation of the integration agenda
is an obligation and undertaking of the Partner States. Moreover, even if this
was not the case, the Co-ordination Committee, which only makes recommen-
dations as opposed to decisions, would not be the apt organ to implement the
decisions of the Council.

2.3.2  Sectoral Committees

The Sectoral Committees are established by the Council on the recommen-
dation of the Co-ordination Committee.!?! They are primarily responsible for
the preparation of comprehensive implementation programmes and setting
out priorities for different sectors of co-operation. They are also charged with
monitoring and keeping under constant review the implementation of the
Community’s sectoral programmes.'22

117 The Republic of Rwanda is not party to the Rome Statute.

118 Article 17.

119 Article 18. Compare in this regard also the role of COREPER in the EU, as discussed in EU
chapter 2.

120 Ibid.

121 Article 20.

122 Article 21.
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2.3.3 Institutions of the Community

The institutions of the Community so far established by the Summit are: the
East African Civil Aviation Safety and Security Oversight Agency, the East
African Health Research Council, the East African Kiswahili Commission,
the East African Science and Technology Commission, the Inter-University
Council for East Africa and the Lake Victoria Basin Commission. The surviving
institutions of the former East African Community, which are now deemed to
be institutions of the new Community, are the East African Development Bank
and the Lake Victoria Fisheries Organization.!

The development of the institutions has been necessitated by the Partner
States’ imperative to articulate the scope and necessary institutional mecha-
nism for achieving objectives in different areas of co-operation. Accordingly,
the establishment of the East African Civil Aviation Safety and Security
Oversight Agency is a consequence of the Partner States’ co-operation in civil
aviation and civil air transport; the establishment of the East African Health
Research Council, the East African Science and Technology Commission may
be attributed to expanded co-operation in health, science and technology;
the establishment of the Inter-University Council for East Africa, the Lake
Victoria Basin Commission and the East African Kiswahili Commission was
necessitated by the Partner States’ respective undertakings to revive an erst-
while Inter-University Council, to establish an apex body for the management
of Lake Victoria and the development of Kiswahili as a lingua franca of the
Community.

2.3.3.1 East African Civil Aviation Safety and Security Oversight Agency
(cassoa)

The East African Civil Aviation Safety and Security Oversight Agency (CASS0A),

like the preceding East African Directorate of Civil Aviation,** is required

123 The definition of “surviving institutions” in the Treaty’s Article 1 also includes the East
African Civil Aviation Academy, Soroti and the East African School of Librarianship.
However the Community has not repossessed these two as was anticipated. According to
Article 14.01 of The East African Community Mediation Agreement 1984, Kenya, Tanzania
and Uganda agreed that “the Soroti Civil Flying School, the East African Development Bank,
the East African Inter-University Committee, the Eastern and Southern African Management
Institute, and the East African Community Library Services shall continue to function as joint
East African institutions or common services, as the case may be, and agree to make appro-
priate arrangements for the financing and operation thereof”.

124 Within the institutional framework of the defunct Community, the Directorate of Civil
Aviation was charged with among other roles the provision of technical services for avia-
tion safety, initiation of aviation legislation, pilot training.
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“to promote the safe, secure and efficient use and development of civil avia-
tion within and outside the Partner States; assist the Partner States in meeting
their safety and security oversight obligations and responsibilities under the
Convention on International Civil Aviation 1944; and provide the Partner States
with an appropriate forum and structure to discuss, plan and implement com-
mon measures for safe and orderly development of international civil aviation”125

Prominent among the functions of the cassoa are to “strengthen the
Partner States’ institutional framework for aviation safety and security; co-
ordinate the Partner States’ civil aviation safety and security oversight activities;
foster the Partner States’ timely implementation of International Civil Aviation
Organisation regional air navigation requirements plans, standards and prac-
tices; evaluate the status of aviation safety and security in the Partner States; and
facilitate the Partner States’ sharing of technical expertise and facilities in civil
aviation.”'6

2.3.3.2 East African Development Bank (EADB)

The East African Development Bank (EADB), which was established in 1967
under the Treaty for East African Cooperation is a development finance insti-
tution with the objective of promoting and strengthening socio-economic
development and regional integration!?” Following the breakup of the
defunct East African Community in 1977, the EADB was re-established under
its own Treaty: the Treaty Amending and Re-enacting the Charter of the East
African Development Bank (1980). The member countries are currently Kenya,
Tanzania, Rwanda and Uganda. The Republic of Burundi has also applied for
membership.

To the extent that the EADB plays a threefold role of lender, adviser and
development partner, it may be regarded as a catalyst in the pursuit of the
Partner States’ undertaking to “co-operate in financing projects jointly in
each other’s territory, especially those that facilitate integration within the
Community.”128

125 Protocol on the Establishment of the East African Community Civil Aviation Safety and
Security Oversight Agency, Article 4.

126  Ibid., Article 5.

127 Article 1 of The Treaty Amending and Re-enacting the Charter of the East African
Development Bank, 1980.

128  Ibid.; read together with Articles 8-18.
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2.3.3.3 East African Health Research Commission
The East African Health Research Commission (EAHRC) has a vision for “high
quality health research for purposes of improvement of the health and well-being
of the peoples of the Community.”'?° The EAHRC aims at “improving the health of
the citizens in the Partner States through capacity building and poverty reduction
by promoting, co-ordinating and formulating policies for effective utilization of
results from health research”.130

Specifically the EAHRC seeks to, among other functions “strengthen health
research collaboration and co-ordination; promote the application of knowledge
obtained from health research; promote the development of human resource
capacities in health research; promote exchange and dissemination of health
research information; and facilitate the creation of health research databases;
liaise with national, regional and international health institutions; and develop
quality assurance processes and address common intellectual property rights
relevant to health in the Partner States”13!

2.3.3.4 East African Kiswahili Commission
The East African Kiswahili Commission has a vision “to be the leading body
in the promotion and coordination of the development and usage of Kiswahili for
regional unity and sustainable socio-economic development in Partner States” 132
The Commission mainly aims at “strengthening national, regional and inter-
national communication through the use of Kiswahili in East Africa and beyond;
developing Kiswahili as a regional language expressing and conveying African
values with respect to issues of gender equity, human rights and democracy;
encouraging collaboration in regional research and assisting the Partner States
to develop centers of advanced study and research in Kiswahili; assisting the
Partner States to offer quality education for the production of Kiswahili teach-
ers and communicators in all sectors of society; promoting curriculum reform
to equip citizens with the Kiswahili literary and linguistic skills and knowledge
which meet the needs of the East African society and conform to the development
plans of East Africa; developing quality assurance processes, through harmoniza-
tion of Kiswahili language education programmes, curricula and certification,

129 Protocol on the Establishment of the East African Health Research Commission,
Articles 2, 3.

130 Ibid., Article 3.

131 Ibid., Article 7.

132 Protocol on the Establishment of the East African Kiswahili Commission, Articles 2, 3, 5
and 6.
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in order to ensure that teaching and research in Kiswahili achieve and maintain
acceptable standards; and assisting governments and other appropriate bodies
and authorities with the development of strategies for adequate investment in the
promotion of Kiswahili in East Africa and beyond”'33

For the purposes of achieving these objectives, the Commission plays an
advisory, collaborative and co-ordination role.134

2.3.3.5 East African Science and Technology Commission (EASTECO)

The East African Science and Technology Commission (EASTECO) is charged
with promoting and co-ordinating the development, management and appli-
cation of science and technology in the Partner States.!35 EASTECO is there-
fore expected to ‘co-ordinate and facilitate the activities of the Partner
States and national science and technology institutions in promoting the
development and application of science, technology and innovation in all aspects
including policy development, administrative issues, resource mobilization and
utilization, research and development, product and project development 136

2.3.3.6 Inter-University Council for East Africa (IUCEA)
The mission of The Inter-University Council for East Africa (IUECA) is “to
encourage and develop mutually beneficial collaboration between Member
Universities, and between them and Governments and other organizations”'3"
IUECA is therefore charged mainly with “strengthening regional communi-
cation among the universities; initiating, assisting and encouraging the develop-
ment of East African higher institutions of learning; encouraging collaboration
in regional research; mobilizing universities to offer quality education; promoting
curriculum reform in order to equip graduates with the skills and knowledge that
meet the needs of employers and conform to the development plans of East Africa;
and developing quality assurance processes in order to ensure that teaching and
research achieve and maintain international standards”'38

133 Ibid., Article 7.

134 Ibid., Article 8.

135 Protocol on the Establishment of the East African Science and Technology Commission,
Article 5.

136  Ibid., Article 6.

137 The Inter-University Council for East Africa Act 2008, Sections 3 and 4.

138  Ibid., Section 6.
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2.3.3.7 Lake Victoria Basin Commission (LVBC)
The Lake Victoria Basin Commission (LvBC) was established for the manage-
ment of the Lake Victoria Basin. The LvBC is responsible for coordinating the
sustainable development agenda of the Lake Victoria Basin.!39

The broad functions of the institution are “to promote, facilitate and coordi-
nate activities of different actors towards sustainable development and poverty
eradication of the Lake Victoria Basin” through the harmonization of policies,
laws, regulations and standards; the promotion of stakeholders’ participation in
the sustainable development of natural resources; promotion of capacity building
and institutional development; promotion of security and safety on Lake Victoria;
promotion of research and development; monitoring, evaluation and compli-
ance with policies and agreed upon actions; preparation and harmonization of
the Partner States’ negotiating positions against any other state on matters con-
cerning the Lake Victoria Basin; consideration of reports from the Partner States’
institutions on their activities relating to the management of the Basin under The
Lake Victoria Basin Commission Protocol; and initiation and promotion of pro-
grammes that target poverty eradication”'40

2.3.3.8  Lake Victoria Fisheries Organisation (LVFO)

The primary functions of the Lake Victoria Fisheries Organisation (LVFO),
established by the Convention (Final Act) for the Establishment of the Lake
Victoria Fisheries Organisation, 1994, are to build cooperation among the
Member States, to harmonize domestic laws and regulations for the sustain-
able use of the living resources of Lake Victoria, and to develop and adopt con-
servation and management measures.#!

LVFO is charged with “promoting the proper management and the optimum
utilization of the fisheries and other resources of Lake Victoria; enhancing the
capacity building of existing institutions and developing additional relevant insti-
tutions, in cooperation with existing institutions and other international, regional
and non-governmental organizations; creating a forum for discussion regarding
environmental and water quality initiatives affecting the Basin and maintain-
ing a liaison with existing bodies and programs; conducting research regarding
water quality in Lake Victoria; encouraging, recommending, coordinating and,
as appropriate, undertaking relevant training and extension activities concern-
ing the fisheries; considering and advising on the effects of the introduction of

139 Protocol For the Sustainable Development of Lake Victoria Basin, Articles 33—42; read
together with Articles 3-32.

140 Ibid.

141 The Convention (Final Act) for the Establishment of the Lake Victoria Fisheries
Organisation, 1994, Article 11.
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non-indigenous aquatic animals or plants into Lake Victoria or its tributaries and
adopting measures related to the introduction, monitoring, control or elimination
of such animals or plants; serving as a clearing house and databank for informa-
tion on Lake Victoria’s fisheries and promoting the dissemination of information;
adopting budgets, seeking funding, formulating financial management plans
and allocating funds for the Organisation’s activities in furthering the purposes
of the Convention (Final Act) for the Establishment of the Lake Victoria Fisheries
Organisation, 1994.”142

The institutions that are already in place have several achievements to their
name, for instance, CASSOA’s harmonization of regional aviation safety and
security regulations and technical guidance materials; EADB’s growing range
of financial services in real and property development, infrastructure develop-
ment, trade finance, capital markets development, business advisory services
etc.; IUCEA’s strengthening of higher education quality assurance processes
and enhancement of regional research management; and LvBC’s Lake Victoria
Water and Sanitation Project, Mt Elgon Regional Ecosystem Conservation
Programme and the Mara Basin Project.

Establishment and projection aside, the nature and structure of the new
institutions raises a few queries. Whereas the LvBC, the EAHRC, EASTECO and
the East African Kiswahili Commission are supposed to be legal personalities,
their establishment has not, contrary to policy, been based on an Act of the
Community but on protocols i.e. international agreements. In some cases
the process of establishing an institution on a strong legal and statutory basis
has been protracted. For instance, the East African Civil Aviation Safety and
Security Oversight Agency Bill has never been fully assented to, even though
it was enacted in 2009. Furthermore, although these institutions are required
to report to the Council, the procedure for this is not harmonized because
some of the institutions are also required as legal entities to report to their
own corporate boards, as is the case with the EADB. They may also be required
to report to Ministerial councils, which are arguably external in composition
to the Community’s institutional framework, as is the case with the LvFo.
Furthermore, because there is no common basis for the establishment of the
institutions the Secretary General’s negotiations with the Partner States for the
grant of privileges and immunities to them and their staff is not as accordant
as it should be. There is therefore need to establish a policy framework indi-
cating the exact relationship of the organs and institutions inter se. The moot
point is whether the institutions are meant to be specialized agencies with
a distinct legal personality of their own or subsidiary organs only exercising
delegated powers.

142 Ibid.
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2.3.4  Other Bodies, Departments and Services
Other bodies, departments and services within the framework should
include—

(a) The East African Community Trade Remedies Committee estab-
lished to handle disputes and investigate on matters relating to
rules of origin, subsidies and countervailing measures etc.;'*3 and
such bodies, departments and services as may be established pursu-
ant to the Customs law of the Community for purposes of adminis-
tering the Customs Union;'#+

(b) Such institutions as may be established or authorized by the Coun-
cil for purposes of administering the Common Market;> and

(c) The East African Central Bank;#6 institutions responsible for finan-
cial services (surveillance, compliance, enforcement) and statistics;
and The East African Monetary Institute!#” within the context of
administering The East African Monetary Union.

2.4 Challenges to the Institutional Framework

Institutional and governance challenges associated with managing interna-
tional organizations, such as Partner States’ overemphasis on national sov-
ereignties, inadequate resources, underdeveloped infrastructure and slow
implementation of decisions face the Community’s institutional framework.
Critical among these are the excesses of the requirement of consensus in deci-
sion-making, interface challenges and challenges to the safeguarding of the
Community’s international status.

2.41  Decision-Making by Consensus

Decision making by the Summit and the Council and the making of recom-
mendations by the Co-ordination Committee are guided by the principle of
consensus. In the case of the Council, this applies to the making of policy

143 Protocol on the Establishment of the East African Community Customs Union, Article 24.

144 Ibid., Article 34.

145 Protocol on the Establishment of the East African Community Common Market,
Article 46 read together with Article 76(3) of the Treaty.

146  Protocol on the Establishment of the East African Community Monetary Union,
Article 20.

147 Ibid., Articles 21 and 23 respectively.
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decisions, directives and regulations pertaining to the development and pro-
gression of the integration process as provided under the Treaty. In this regard,
the Treaty provides that—

(a) “for purposes of the discharge of functions, the decisions of the Sum-
mit shall be by consensus”;'*® and

(b) “subject to a Protocol on decision-making the decisions of the Council
shall be by consensus"14°

The Protocol on Decision Making by the Council provides that—

1. The decisions of the Council on the following matters shall be by consensus:
(a) Granting of observers status to an inter-governmental organization
or civil society organization;
(b) Making of the financial rules and regulations of the Community;
) Submission of the annual budget of the Community to the Legislative
Assembly;

—
o

(d) Approval of the expenditures of the Community;

(e) Establishment of any sectoral council or committee under the Treaty;
(f) Submission of Bills to the East African Legislative Assembly;

(9) Policy decisions made pursuant to Article 14(3) (a) of the Treaty;

(h) Decisions on what should be recommended to the Summit on:

(i) Amendment of the Treaty;
(i) Approval or amendment of any protocol;
(if) Admission of new members
(iv) Imposition of sanctions;
(v)  Suspension of a member;
(vé) Transformation into a political federation; and
(vii) Expansion of areas of co-operation.
2. All other decisions of the Council shall be by simple majority.’5°

The requirement on consensus has been replicated in the Rules of Procedure
for the Summit, the Council and the Coordination Committee.’®! Accordingly,

148  Ibid., Article 12(3).

149 Ibid., Article 15(4).

150 Article 2.

151  See Rule 13 of the Rules of Procedure of the Summit, Rule 13 of the Rules of Procedure of
the Council and Rule 13 of the Rules of Procedure of the Co-ordination Committee (which
apply mutatis mutandis to all lower committees and bodies).
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this requirement directs the making of all institutional or organizational policy
decisions (which create direct obligations on the organs and institutions) and
all operational decisions (which are necessitated by the Community’s direct
and substantive operations).

The Treaty does not define the term “consensus” in terms of, for example
unanimity, or absolute, simple, qualified or other majority. However, the Court
has given guidance as to the definition of consensus within the Community
framework: “a general agreement among the members of a given group or com-
munity, each of which exercises some discretion in decision making agreements.
Achieving consensus requires serious treatment of every group member’s consid-
ered opinion. Once a decision is made it is important to trust in members’ discre-
tion in follow-up action. In the ideal case, those who wish to take up some action
want to hear those who oppose it, because they count on the fact that the ensuing
debate will improve the consensus. In theory, action without resolution of con-
sidered opposition will be rare and done with attention to minimize damage to
relationships”152

Consensus as applied in the Treaty and protocols is not only a decision-
making mechanism at the policy level for the Summit and the Council and
in the other executive organs of the Community; it is also a mechanism that
emphasises “all Partner States’ representation” for a quorum at all meetings.!53

The context of the Protocol on Decision Making suggests that all key policy
matters such as the transformation of the integration process into a political
federation or achieving key milestones like the Customs Union, the Common
Market, the Monetary Union and institution building have to be arrived upon
on the basis of consensus. Any EAC framework in such areas necessitates prior
agreement/consensus by all the Partner States. Mwapachu has observed that
“this protocol could have set out, as in the European Union, a matrix of issues
that would require different forms or modalities of decision-making—unanim-
ity, consensus, qualified majority etc. Unfortunately and given the backdrop of
the demised EAC and the remaining excess baggage in the Partner States regard-
ing issues of differential stages of economic development, the protocol retained a
strict requirement for all decisions made by the Council”'*

The only significant exception to the preponderance of consensus in deci-
sion-making is in respect of suspension or expulsion of a Partner State in case

152 EAC] Application No. 1 of 2008, p. 29.

153 Rules of Procedure.

154 Op. cit., footnote 9o, p. 57. See on different forms of decision making in the EU also EU
chapter 2, and for the crucial importance of decision making by Qualified Majority Voting
for the internal market, EU chapter g.
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of failure to observe and fulfill the fundamental principles and objectives of
the Treaty or gross and persistent violation of such principles and objectives.155
As elaborated by Schermers and Blokker, decision-making by consensus
ensures “general acclamation” or “common feeling” or “concurrence of feel-
ings”, acknowledges differences in power and interests and obviates “majori-
tarianism”;ithasthereforebeenadopted by manyinternational organizations.!56
However, as has often been the case in the Community, it is a time-consuming
method in which decisions may often have their intention watered down. It is
also over-tied to “all Partner States’ representation” for a quorum at meetings.

2.4.2 Interface Challenges

The achievement of the objectives of the Community depends on how cohe-
sive and co-ordinated the organs and institutions are in the discharge of their
respective functions. Although the Treaty and relevant protocols spell out the
different functions of the organs and institutions, a primary or literal inter-
pretation of the Treaty suggests that the intention of the Partner States, as
contracting parties, is that the organs and institutions should play their roles
with one ultimate objective—development of the Community for the benefit
of the people of East Africa. Therefore, the introduction and maintenance of
a mechanism for cordial and collaborative inter-facing and inter-relationships
between the organs and institutions is unassailable.

Besides providing for the applicability of the principle of asymmetry and
requiring the Secretariat to establish “practical working relations with the
Court and the Assembly”57 the Treaty does not establish a mechanism for
intra-organ/institution collaboration. With the Assembly, the Council and
the Court each vying for optimum discharge of obligations, misunderstand-
ings and institutional clashes do occur. Therefore, collaboration is more of an
outcome of necessity in given cases than a substratum for regular operations.
Regrettably, collaboration is not seen in the practice of the EAC and clashes
between the different organs and institutions are evident, for example, the
Assembly allowing a motion on a Bill like the Lake Victoria Basin Commission
Bill which is not supported by the Council;'>® or the Assembly enacting Bills
such as the East African Community Trans-Boundary Ecosystem Management
Bill 2011, the East African Community Polythene Materials Control Bill 2011, the
East African Community Human and Peoples’ Rights Bill 2011, the East African

155 Article 148.

156 Henry G. Schermers and Niels M. Blokker (1995), International Institutional Law, Martinus
Nijhoff Publishers, The Hague, pp. 505-88s.

157 Article 71(1)(0).

158  Op. cit, footnote 9o, p. 145.
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Community HIV and AIDS Prevention and Management Bill 2012 and the East
African Service Commission Bill 2010, all of which have not been assented to
by the Summit.

Moreover, lack of a clear collaborative basis has the potential to generate
unnecessary duplication of efforts among the organs and institutions. Since
this challenge arises out of the fact that each organ pursues the accomplish-
ment of its mandate to the best of its ability, the panacea lies in overall institu-
tional review and amendment of the Treaty.

2.4.3 Challenges to the Safeguarding of the Community’s International
Status

It is part of jus cogens that for purposes of effectively discharging their func-
tions “international organisations should be entitled to the grant of privileges and
immunities for their assets, properties and representatives”.5° The Treaty recog-
nizes the international legal personality of the Community and invariably the
Community’s institutional framework.!° In this regard, the Treaty cognizant
of the Community’s legal capacity as a body corporate with perpetual succes-
sion, provides that—

(a) the Community shall enjoy international legal personality;'¢! and
that

(b) persons employed in the service of the Community including staff,
experts and consultants shall enjoy immunities and privileges while
performing services to the Community.!62

In practice the realization of the international status is afflicted by both
the Partner States’ insistence on national sovereignty and, a fortiori, their
reluctance to agree on a common platform premise on the nature and
extent of immunities and privileges. As a result the conclusion of head-
quarters agreements as bases for the grant of immunities and privileges for
Community organs, institutions, staff and other persons in the employ of
the Community remains largely streaked from one Partner State to another
country to country. This is notwithstanding the Secretariat’s long outstanding
proposal for the conclusion of a protocol that would be a common yardstick
for the conclusion of such agreements.

159 Malcolm N. Shaw (1997), International Law, Cambridge University Press, Cambridge,

PP- 923-929.
160 Articles 138 read together with Articles 4 and 8.
161 Ibid.

162 Article 73 read together with Article 72.



CHAPTER 2A
The Institutional Framework of the EU

Armin Cuyvers

2.1 An Evolutionary Supranational Framework

This chapter discusses the original institutional set-up of the European
Union as well as the key evolutionary steps that led to its current institutional
reality.! The initial institutional framework forms an important comparator
for the EAC today, which is still in its relatively early days. The evolutionary
developments are both important to indicate which institutional challenges
may arise in the future and to illustrate what possible solutions and their con-
sequences are. In addition, they serve as an illustration of those areas where
the institutional system of the EU was also not yet sufficiently developed in the
beginning, and those areas where the system got it right from the beginning.

To simplify comparison, this chapter first discusses each institution in turn,
following the sequence of discussion in the EAC chapter. In addition, each sec-
tion will refer to some of the standard works on the different institutions for
those who would like to engage in a further comparison.

2.2 From Assembly to Parliament

What became the ‘European Parliament’ started life as a relatively powerless
‘European Assembly’ of the European Coal and Steel Community (Ecsc).? This
Assembly was not directly elected but consisted of representatives of national

1 Onthisissue also see G. De Burca, ‘The Institutional Development of the EU: A Constitutional
Analysis), in: P. Craig and G. de Burca (eds), The Evolution of EU law (OUP 1999), 55.

2 See chapter 11 of the 1951 Treaty of Paris (Ecsc Treaty). For a more elaborate discussion of
the European Parliament see amongst others P. Dann, ‘The Political Institutions’, in: A. Von
Bogdandy and]. Bast (eds), Principles of European Constitutional Law (2nd ed., Hart Publishing
2010), 247, D. Earnshaw and D. Judge, the European Parliament (2nd edn, Palgrave 2008),
R. Corbett, F. Jacobs and M. Shackleton (eds), The European Parliament (7th edn, John Harper
Publishing 2007), M. Westlake, “The Style and the Machinery”: The Role of the European
Parliament in the EU’s Legislative Process), in: P. Craig and C. Harlow (eds), Lawmaking in
the European Union (Kluwer, 1998), ch. 5, or P. Pierson, ‘The Path to European Integration:
A Historical Institutionalist Analysis’ 29 Comparative Political Studies (1996), 123.

© ARMIN CUYVERS, 2017 | DOI 10.1163/9789004322073_005
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assemblies or parliaments (the so called double-mandate). The Assembly,
moreover was largely an advisory body without formal powers. Most impor-
tantly, it could not adopt or block legislation. The Assembly only had the right
to be consulted, and its opinions or comments were not binding on the other
institutions. It is fair to say, therefore, that in the early days of European inte-
gration the Assembly played only a minor role, and real democratic represen-
tation of national interest was done via the Council.

One of the main evolutionary trends in the institutional history of the EU,
however, is the gradual empowerment of what is now the European Parliament.
As the EU sought to increase its democratic legitimacy, each consecutive
Treaty-amendment gave more and more power to the European Parliament.
With the Single European Act of 1968, for example, the Assembly was formally
renamed the ‘European Parliament, an important symbolical step.? As of 1979,
the European Parliament became directly elected through national elec-
tions. With the Treaties of Maastricht, Amsterdam, Nice and especially
Lisbon, the European Parliament also got increasing powers over the budget
and legislation. Today, the European Parliament controls the budget and is
co-legislator in the large majority of fields covered by EU competences.* As
such, the European Parliament has actually accrued more formal rights and
powers than several Member State parliaments. With this background in mind,
let us turn to the current composition, powers and operation of the European
Parliament.

2.21  Composition of the European Parliament

The European Parliament consists of 751 members including its President, who
are elected for a period of five years.5 One of the major issues in the European
Parliament is the division of seats. On the one hand, there are significant differ-
ences in the population of each Member State. Germany, for example, has over
8o million inhabitants, where Malta only has around 450.000. If Malta were
given an equal number of MEP’s to Germany, this would seriously undermine
the vote of German citizens. Vice versa, if seats in the European Parliament
would be divided proportionally, the influence of Maltese citizens would be
negligible.

3 Article 3SEA.

4 See Article 14(1) TEU. For the ordinary legislative procedure, in which the European
Parliament acts as a co-legislator with a veto right and the power to table amendments, see
Article 294 TFEU.

5 Article 14(2) TEU.
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The solution chosen in the EU is to use a degressively proportional system.
No Member State shall have less than six, or more than g6 MEP’s. The result is
that the citizens of smaller states are (heavily) overrepresented, whilst those
of large states are underrepresented, but that nevertheless the populations of
bigger states retain far greater influence on the whole.%

According to the TEU, the function of MEP’s is to represent ‘the Union’s citi-
zens'. Consequently, they should represent the people and not the Member
States as such. At the same time, MEP’s are elected in national elections and
seats are divided per Member State. A Danish citizen, therefore, can only
cast his vote for a Danish candidate in the Danish elections for the European
Parliament. No European parties exist either. This also means that national
parties usually retain control of national lists for the European Parliament, and
therefore of who is ultimately elected.” These factors mean that MEP’s retain
linked to the Member States and represent the different member peoples as
such rather than all EU citizens as a whole.?

2.2.2  Functions and Powers of the European Parliament

The three primary functions of the European Parliament concernlegislation, the
budget, and political control. In terms of legislation, the starting point is
that the European Parliament does not have the right of initiative. Only the
European Commission, and in a few cases the Council, can initiate legislation.®
The legislative powers of the Parliament, therefore, revolve around amending
and adopting Commission proposals.

6 For the serious, if not always convincing, concerns of the German Constitutional Court con-
cerning this system of representation and the principle of ‘one man, one vote’, see BVerfGE, 2
BVE 123,267, 2 BVE 2/08 (2009) Lissabon Urteil.

7 See for an alternative suggestion the plan developed by former MEP Andrew Duff, calling for
transnational lists for the election of 25 MEP’s, creating a truly European election. The serious
national political opposition to this proposal reflects the remaining national focus and foun-
dation of the European Parliament. See European Parliament, Committee on Constitutional
Affairs, Second Report on a proposal for a modification of the Act concerning the election of
the Members of the European Parliament by direct universal suffrage of 20 September 1976,
A7-0027/2012, 1 February 2012.

8 A. Cuyvers, The EU as a Confederal Union of Sovereign Member Peoples, Exploring the poten-
tial of American (con)federalism and popular sovereignty for a constitutional theory of the EU,
(Diss. Leiden, Wohrmann 2013), 313.

9 The Parliament may, however, request the European Commission to investigate a cer-
tain topic or to develop a legislative proposal on a certain field (Article 225 TFEU). The
Commission may ignore or reject such requests, but of course does so at its own peril, and is
legally obligated to state reasons.
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The precise powers of the Parliament, moreover, depend on the legal basis
underlying the proposed legislation.!? Under most legal bases, including the
vital Article 114 TFEU on the internal market, the so called ‘ordinary legisla-
tive procedure’ applies.! Under this procedure the European Parliament is a
full co-legislator that can veto legislation and can propose amendments. The
adoption of legislation, however, always requires the approval of the Council
of Ministers as well.

In addition to the ordinary legislative procedure, two main special legis-
lative procedures exist as well, each with increasingly reduced powers for
the European Parliament. Firstly, under the consent procedure, the Council
formally adopts an act, but the European Parliament must give its consent.
Here the Parliament can block an act, but not (formally) amend it. Secondly,
under the consultation procedure, the Parliament only has to be consulted.
It is the Council that adopts the act and that may also reject or ignore any
observations made by the Parliament. Clearly under this last procedure the
power of the European Parliament is limited. At the same time, the European
Parliament can of course always threaten to use its blocking powers in other
ongoing legislative procedures to incentivize the Commission and Council to
take its views into serious consideration.

The European Parliament must also consent to the multi-annual five year
framework for EU expenditure, and may veto the annual budgets based on this
framework.!? On the expenditure side, therefore, the Parliament has significant
powers. On the revenue side, however, the power of the Parliament is limited.
Most crucially, Parliament, and the EU as a whole, lack the power to directly
levy taxes, and thereby to increase its own revenues when desired. It is the
Member States that retain ultimate control over taxing and the revenue avail-
able to the EU. To put the relative financial power of the EU and its Member
States into perspective, the EU controls just over 1% of European GDP, whereas
most Member States control around 50% of their national GDP.

The main power of the Parliament in terms of political control con-
cerns the appointment and dismissal of the Commission. To begin with, the
European Parliament must approve the candidate-president of the European
Commission, who is nominated by the European Council, taking into
account the outcome of the elections for the European Parliament. In 2014,
however, the European Parliament for the first time used this power of approval
to increase its control over the selection of the Commission President as

10  Onlegal bases and EU competences see chapter 3.
11 Article 294 TFEU. Before Lisbon this procedure was known as the co-decision procedure.
12 Articles 312(1) and 314 TFEU.
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such. Most political groupings in the European Parliament selected their own
candidate for the Commission presidency, the so called Spitzenkandidaten.
The Parliaments position was that the European Council should then
select the candidate of the political grouping that won the elections for the
European Parliament, as this would increase the democratic legitimacy
of the Commission. As it turned out, the political grouping of Juncker, the
European People’s Party (EPP), became the largest. Juncker, however, faced
strong political opposition, especially from the Uk. Despite this opposition,
Juncker was eventually selected by the European Council and approved by the
Parliament. It now remains an open question of EU law whether this has cre-
ated a legally or politically binding precedent, or whether the next time round
the European Council will select its own candidate, daring the Parliament to
actually reject the candidate it puts forward.

Once the Commission President has been approved, the Parliament also has
to approve the entire College of Commissioners as assembled by the President
and the Member States. Equally, the European Parliament has the power, at
any time, to dismiss the entire Commission.!® Both the power to approve and
to dismiss the Commission, however, only applies to the Commission as a
body. The Parliament does not have the formal right to reject or dismiss indi-
vidual Commissioners, even though it can place effective political pressure on
a Commissioner to withdraw or resign ‘voluntarily’ or on the President of the
Commission to withdraw or dismiss an individual Commissioner.!#

In addition to its powers of approval and dismissal, Parliament also has the
right to challenge the validity of any EU legal act before the Court of Justice
of the European Union (CJEU), to request answers or reports from most other
institutions, and to receive a report from the President of the European Council
after each summit.!® In addition, the European Parliament of course organizes
hearings and debates, and tries to exert its influence via resolutions.

13 Article17(7) TEU. Under Article 234 TFEU such a motion of censure requires a two-thirds
majority.

14  See Article 17(6) TEU on the power of the Commission President to dismiss indi-
vidual Commissioners. See on this point also the Order of the cJEU in Case C-394/15
P Dalli v. Commission ECLI:EU:C:2016:262 as well as the interinstitutional agree-
ment between the Parliament and the Commission on this point: <http://ec.europa
.eu/dgs/secretariat_general/relations/relations_other/docs/framework_agreement_
ep-ec_en.pdf>.

15  Articles 263, 249, 284(3), 228 TFEU and Article 15(6)(d) TEU. On the direct action under
Article 263 TFEU, see further chapter 7. On the effective use of litigation by the Parliament,
which is also of interest to the EALA, see for example M. McCowan, ‘The European


http://ec.europa.eu/dgs/secretariat_general/relations/relations_other/docs/framework_agreement_ep-ec_en.pdf
http://ec.europa.eu/dgs/secretariat_general/relations/relations_other/docs/framework_agreement_ep-ec_en.pdf
http://ec.europa.eu/dgs/secretariat_general/relations/relations_other/docs/framework_agreement_ep-ec_en.pdf
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2.2.3  Operation of the European Parliament

As there are no pan-European parties, but MEP’s also do not represent their
Member State as such, the European Parliament is organized in Political
Groupings. These groupings bring together MEP’s from the different national
parties that are ideologically more or less aligned, such as social-democrats,
liberals, or Christian-democrats.’6 These Political Groupings, and their leader-
ship, wield most political power in the European Parliament.

The European Parliament, moreover, is organized as a ‘working’ Parliament.
Most of the work of the Parliament is carried out in Committees, where MEP’s
from the different Political Groupings work on specific subjects.’” Most issues
are settled in Committee before they reach the plenary for a confirmation vote
by the plenum. Consequently, when one is interested in a specific field or act,
it is crucial to focus on the debates in the relevant Committee. In most cases,
including in the adoption of legislation or tabling amendments, the Parliament
decides by an ordinary majority.!®

2.3 The European Council

Today, the European Council today is one of the most powerful and interesting
institutions of the EU.® This makes it all the more interesting that the institu-
tion did not even exist at the conception of the EU. It was only with the Treaty
of Lisbon in 2009 that the European Council, the EU counterpart of the EAC
Summit, formally became an institution of the Eu.2° Long before that time,
however, the European Council already was a de-facto institution of the Eu.

Parliament before the Bench: EC] Precedent and EP Litigation Strategies’ (2003) 10
JEPP 974.

16 For an overview of the eight current Political Groupings see <http://www.europarl
.europa.eu/aboutparliament/en/20150201PVLooo1o/Organisation-and-rules>.

17  Foran overview of the Committees see <http://www.europarl.europa.eu/committees/en/
parliamentary-committees.html>.

18  Article 231 TFEU.

19  See for example Editorial Comments ‘An ever Mighty European Council’ 46 CMLRev
(2009), 1383, and for an elegant and insightful discussion of this body, L. Van Middelaar,
The Passage to Europe, How a Continent became a Union’ (2014, Yale University Press).
For a more general overview see amongst others U. Puetter, The European Council and the
Council: New Intergovernmentalism and Institutional Change (OUP, 2014), or J. Werts,
the European Council (Harper, 2008).

20  Articlei5TEU.


http://www.europarl.europa.eu/aboutparliament/en/20150201PVL00010/Organisation-and-rules
http://www.europarl.europa.eu/aboutparliament/en/20150201PVL00010/Organisation-and-rules
http://www.europarl.europa.eu/committees/en/parliamentary-committees.html
http://www.europarl.europa.eu/committees/en/parliamentary-committees.html

THE INSTITUTIONAL FRAMEWORK OF THE EU 85

The European Council started life as an informal meeting of Heads of State.
It was created during the Paris summit of December 1974, on the initiative
of then French President Valéry Giscard d’Estaing as an informal forum for
discussion.?! The first actual European Council took place in Dublin on
1 March 1975. Even though the European Council did not have any for-
mal powers, or even formal existence, under the EU Treaties, a body com-
prising all Heads of State or Government obviously wields significant
power and influence. Over time, and as European integration deepened,
European Council meetings gradually became more frequent, and the role of
the European Council became more prominent. The role and existence
of the European Council was subsequently formally recognized for the first
time in the Treaty of Maastricht in 1992. It was only with the Treaty of Lisbon,
however, that the European Council became of the seven official institutions
of the EU.

2.31  Composition of the European Council

First and foremost, the European Council consists of all the Eu Heads of State
or Government.?2 Where a Member State has both a Head of State and a
Head of Government, such as Germany and France, it is up to the Member
State to indicate which one of the two represents the highest political author-
ity and hence will attend the European Council. For Germany, the prime-
minister (or Bundeskanzler) attends, instead of the President of the German
Republic, who has more of a ceremonial function. In France, the situation is
reversed, as the French President wields the highest political authority, not the
French prime-minister.

Since Lisbon, the European Council has a permanent president. This
President is elected by the European Council itself for a period of two and a
half years, renewable once. So far, the president has always been a former head
of state or government himself.23 The President primarily coordinates and
builds consensus as he chairs sessions and manages the agenda.

The President of the European Commission is also ex officio a member
of the European Council, although she does not represent a Member State and

21 See on the evolution of the European Council and its significance for European integra-
tion also L. van Middelaar, The Passage to Europe. How a Continent Became a Union (Yale
University Press, 2014).

22  Article15 TEU.

23 The first President of the European Council was Herman van Rompuy, the former Belgian
Prime minister. As of 2014, the second President is Donald Tusk, former Prime-Minister of
Poland.
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therefore has a different position. The High Representative for Foreign Affairs,
on the other hand, is not a full member but may ‘take part’ in the work of the
European Council.

2.3.2  Functions and Powers of the European Council

In line with its political weight, the main function of the European Council is
to lay out the general direction the EU should take and provide the political
leadership to get there. As the Treaties officially term it, the European Council
shall ‘provide the Union with the necessary impetus for its development’ and
‘define the general political directions and priorities thereof.?* Increasingly,
however, the European Council is also the institution that steps in in times of
crisis. Both during the euro crisis and the refugee crisis, for example, it was the
European Council that took center stage and decided on many crucial issues.
In Brexit as well, the European Council will likely play a leading role. As they
say in Brussels, these issues are ‘Chefsache’, requiring the political authority
of the European Council to take actual decisions.

The function of crisis management, however, sits somewhat uneasily with
the limited formal powers of the European Council, which were primarily for-
mulated with the agenda-setting function in mind.25 The European Council
can adopt conclusions and take decisions, but has no explicit legislative or
executive powers. Consequently, it cannot initiate legislation, adopt EU laws,
spend EU money or take executive action. Formally, moreover, it has no direct
authority over other institutions such as the Commission or the Council of
Ministers. In practice, however, the European Council can often act through
the other institutions, or through the Member States they collectively control.
After all, the Council of Ministers, that does have legislative powers, is com-
posed of national ministers that usually answer to their own Heads of State
and Government sitting in the European Council. The European Commission
usually also has clear incentives to cooperate with the European Council, espe-
cially in crisis situations where action is needed, as well as additional Member
State funds. Overall, therefore, the functions of the European Council are
steadily increasing, as are its (informal) powers to fulfill these additional func-
tions. The shifts this increasingly executive role of the European Council lead

24  Article15 TEU.

25 L. van Middelaar, ‘Taking decisions or setting norms. EU Presidences between executive
and legislative power in a crisis-driven Union, in: Steunenberg et al. (eds), Fit for the Future.
Reflections from Leiden on the functioning of the EU (Eleven International Publishing, Den
Haag, 2016), 1 and L. van Middelaar, ‘The return of politics: The European Union after the
crises in the euro zone and Ukraine’, Journal of Common Market Studies 54 (2016) n° 3, 495.
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to in the nature and functioning of the EU form one of the major institutional
and constitutional questions of the moment.

2.3.3  Operation of the European Council

The European Council meets at least twice every six months, but can meet
much more often where developments require. In the context of Brexit, more-
over, the European Council holds ‘informal’ meetings of the 27 remaining
Member States. Almost always, the European Council decides by consensus.
One of the key functions of the President of the European Council, therefore, is
to prepare meetings well, explore the political lay of the land, and find the zone
of possible agreement before the meeting. This is not to say that the European
Council cannot be the scene of vehement debate and disagreement, but, as all
participants know, the result has to be a consensus.

One telling detail about the functioning of the European Council is that it
normally meets with just its members, no advisors being present. This means
that the Heads of State and Government normally meet without any civil ser-
vants or ministers, adding to the intimacy and intensity of the meetings and
the collegial nature of the body.

2.4 The Council of Ministers of the EU

Not to be confused with the European Council, the Council of Ministers is
the representative body of the Member States in the EU.26 The Council has
been one of the main institutions since the Ecsc and fulfills many different
functions. Consequently, the Council is hard to pin down into one of the tradi-
tional categories of the Trias Politica. It is a body that consists of the national
executives, forms part of the EU legislature but also plays an important role
in the execution of EU law and policies. The Council itself, moreover, only
forms the top of the iceberg, as the institution rests on a large amount of com-
mittees of national civil servants preparing its work.

26 For a more elaborate analysis of the Council see inter alia U. Puetter, The European
Council and the Council: New Intergovernmentalism and Institutional Change (OUP, 2014),
F. Hayes-Renshaw and H. Wallace, The Council of Ministers (2nd edn, Macmillan, 2006),
M. Westlake and D. Galloway, The Council of the European Union (3rd edn, Harper
Publishing, 2004).
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2.41  Composition of the Council

As its name appropriately suggests, the Council of Ministers is composed
of ministers of the different Member States.?” The actual ministers attend-
ing a meeting of the Council, however, depends on the topic of discussion.
On questions of finance, for example, it will be the ministers of finance that
meet, on questions of transport the ministers of transport, etc.?8 All in all, the
Council meets in ten different configurations. There is no formal hierarchy, but
the General Affairs Council, composed of the Ministers of Foreign Affairs, has
a general coordinating role.?® Despite this coordination, one of the major chal-
lenges facing the Council is safeguarding consistency between the different
configurations.

The Eurogroup is an informal body comprised of the finance ministers
of the Eurozone countries. The Commissioner for Economic and Financial
Affairs, Taxation and Customs as well as the President of the European Central
Bank may also take part in Eurogroup meetings. As such, the Eurogroup is
not formally a part of the Council.3° At the same time, during the ‘informal’
meetings, which normally take place right before the Economic and Financial
Affairs (ECFIN) configuration of the Council, Eurogroup members can coor-
dinate their position and hence influence the ultimate decisions taken in the
Council. Consequently, the Eurogroup in practice has an important impact on
the functioning of the Council.

2.4.2  Functions and Powers of the Council
The main functions of the Council concern legislation and the budget, policy
making, coordination of execution and the foreign policy of the EU.3! In addi-
tion, the Council prepares the work for the European Council and follows up
on European Council conclusions.

With the European Parliament and the European Commission, the
Council is part of the EU legislature. Unlike the Parliament, there are no leg-
islative procedures that exclude the Council. Consequently, no legislation

27  Article16 TEU.

28  Where the issues being discussed touch on multiple portfolio’s, more than one minister
may attend, voting power not being affected.

29 For an overview, see <http://www.consilium.europa.eu/en/council-eu/configurations/>.

30  The Eurogroup started in 1998, but its existence was first recognized in the Lisbon treaty
via Article 137 TFEU and Protocol 14 on the Eurogroup. This recognition, however, does
not alter the informal status of the Eurogroup.

31 Article16 TEU.
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can be adopted without the Council, even though in most cases the Council
needs the European Parliament to pass a law.32 Equally, the Council determines
the budget, together with the European Parliament. Through the Council,
therefore, the Member States retain their influence over EU legislation and the
budget, even though, as we will see below, the Council can often decide by a
qualified majority, meaning no single Member State can block legislation.

The Council also plays a particularly important role in foreign relations.
Considering the political sensitivity of foreign relations, this area has remained
largely intergovernmental. Member States simply were unwilling to surrender
this field to full supranationalism. Consequently, the Foreign Affairs Council,
and the Member States, retain a primary role in foreign policy. In many fields
of foreign affairs, for example, the Commission does not have the right of
initiative, and the Council can decide without the European Parliament.
Nevertheless, over time, the role of both the Commission and the Parliament
in external relations has clearly increased. To better coordinate EU foreign pol-
icy, the Treaty of Lisbon also introduced the High Representative of the Union
for Foreign Affairs and Security Policy.3® This almost impossible job comes
with three hats. The High Representative simultaneously is a Vice-President
of the European Commission for foreign affairs, chairs the Foreign Affairs
Council, and as High Representative heads the European External Action
Service (EEAS), the diplomatic body of the EU. As we shall see in chapter 5,
however, the stage has become increasingly crowded when it comes to EU for-
eign relations, with the High Representative, the President of the European
Commission, the President of the European Council, the rotating President
of the Council of Ministers and the different Heads of State and Government
competing for position. Even on this crowded stage, however, and despite the
role of the European Council in major international crises, the Council remains
the central institution for EU external relations competences.

2.4.3  Operation of the Council

Most Council configurations meet around once or twice a month, usually
in Brussels. The Council has a rotating presidency. Every six months, a new
Member State takes over the presidency, which currently means that a Member

32 The Council can delegate certain authority to adopt acts to the European Commission,
or grant the Commission the power to adopt implementing acts, but these acts remain
under the ultimate control of the Council itself and do not form legislative acts under Eu
law. See Articles 289—291 TFEU.

33  Articlei8 TEU.
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State holds the presidency once every 14 years.3* The presidency inter alia
sets the agenda, chairs meetings, represents the Council internally and exter-
nally, and tries to find consensus, and in doing so can exercise a certain albeit
limited influence over decision making.35 To ensure consistency with such
frequent rotations, three Member States together form a so called troika, that
should coordinate their consecutive presidencies. Since Lisbon, moreover,
both the Foreign Affairs Council and the Eurogroup have permanent presi-
dencies. The Foreign Affairs Council is chaired by the High Representative,
whereas the Eurogroup elects its own president for renewable periods of two
and a half years.36 These permanent presidencies aim to increase consistency,
coherence and the capacity to act in times of crises for these vital groups.

In terms of decision making the Council uses different mechanisms, rang-
ing from simple majority voting, via qualified majority voting to unanimity. Of
these mechanisms, qualified majority voting, or QMV in EU lingo, is the most
important and common one. A qualified majority requires at least 55% of the
Member States (usually fifteen) that together represent at least 65% of the EuU
population. By requiring at least fifteen states this formula protects smaller
Members States, ensuring that they remain relevant for decision making.
The population requirement, on the other hand, respects the larger popula-
tions represented by the more populous states.3” In the resulting balance,
smaller states are overrepresented but in absolute terms the biggest states
wield most influence.

QMV has been vital for the success of the Eu. Initially, the Council primarily
operated via unanimity. Especially with more and more Member States join-
ing, however, decision making by unanimity can lead to paralysis because each
Member State can block an entire proposal. Over time, therefore, the Member

34  Articles 16(9) TEU and 236(b) TFEU. The order is determined in Decision 2007/5/EC,
EURATOM [2007] 0 Li/n1. In light of Brexit, the UK has indicated it will not assume its
presidency in 2017.

35  Cf. for the pre-Lisbon situation A. Warntjen, ‘Steering the Union: The Impact of the EU
Presidency on Legislative Activity’ (2007) 45 JcMs, 1135.

36  Article18(3) TEU and Protocol 14 Article 2.

37  See Articles 16(4) and 238(2) TFEU. Conversely, a blocking minority requires at least four
Member States, meaning that even three Member States that represent more than 35%
of the EU population cannot block legislation. After heated negotiations, moreover, the
Lisbon treaty also introduced a transitional scheme which can be invoked by Member
States until 31 March 2017, and which makes it easier for certain states like Poland to block
legislation. See Article 16(5) and the Protocol on transitional provisions.
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States agreed to switch to QMV in ever more areas.3® This switch of course
reduces the ultimate control a Member State has over legislation. At the same,
this loss should also not be exaggerated. To begin with, even in QMV areas,
the Council always strives for consensus and tries to avoid a vote. In approxi-
mately 80% of cases that fall under QMv the Council decides by consensus.39
In practice, therefore, states are not often outvoted, although the possibility of
a vote alone of course already affects the negotiations, and may promote the
willingness to compromise. Since Lisbon the Council meets in public when it
deliberates or votes on a draft legislative act, so as to increase transparency.*®

2.4.3.1 COREPER and Committees

As stated, the Council only forms the tip of a legislative iceberg. Directly below
the Council sits COREPER (Comité des représentants permanents), a body of
permanent representatives of the Member States in Brussels.¥! COREPER
is split into COREPER I, which consists of the deputy representatives, and
COREPER 11, which consists of the permanent representatives or ambassa-
dors of the Member States to the EU. COREPER prepares all the meetings of
the Council. It designates files as either A or B matters. A matters are already
agreed in COREPER and only require rubberstamping by the Council. B mat-
ters are the more complex dossiers on which the Council itself must decide.*?
In turn, the work of COREPER is prepared by over 250 different working
groups of national civil servants. It is in these working groups that the national
experts of the civil service meet, negotiate and draft, and that vital preparatory
work is done. Here as well it is vital to understand how the EU institutional
system builds on and is integrated with the national systems, as opposed to
some separate federate bureaucracies.

38  The Single European Act of 1986 formed a watershed moment in this regard, as decision
making by QMV was accepted for the vital field of the internal market (now Article 114
TFEU).

39  Most of the cases that do come to a vote, moreover, concern agriculture and fisheries,
and therefore directly opposed and quantifiable interests. See F. Hayes-Renshaw, W. van
Aken and H. Wallace, ‘When and Why the Council of Ministers of the EU Votes Explicitly’
(2006) 44 JcMs, 161,165 or M. Matilla, ‘Contested Decisions: Empirical Analysis of Voting
in the Council of Ministers’ (2004) 43 EJPR, 29.

40  Article 16(8) TEU. These public sessions can even be followed via live streams. Of course
this does not prevent Ministers from negotiating in more private settings.

41 Article16(7) TEU and 240(1) TFEU.

42 On the significant influence of COREPER also see M. Westlake and D. Galloway,
The Council of the European Union (3rd edn, Harper Publishing, 2004), 201.
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2.5 The European Commission

The European Commission is the supranational body that represents the
general European interest.*3 It participates in legislation, forms part of
the EU executive, and has several semi-judicial and enforcement powers. The
European Commission also represents one of the important institutional
innovations that sets the EU apart from ‘normal’ international organizations.**
Right from the start, with the High Authority of the ECsc, the need was felt
for a supranational body that could safeguard the effectiveness of rules and
defend the common interest instead of more direct national interests. History
had shown that purely intergovernmental institutions would not suffice to
turn the EU’s ambitions into reality. The Commission, therefore, is one of the
most characteristic EU institutions and a key ingredient to the EU’s success.
The Eu Commission, moreover, is a far more developed institution than the
EAC Secretariat, both in terms of competences and staff. At the same time,
the power of the Commission should also not be overstated. The Commission
functions within an institutional balance with the European Council,
the Council and the European Parliament. Each of these institutions
represent their respective interests, and needs the others to realize its aims.
The Commission, therefore, is not the ‘government’ of the Eu.*5 It does, how-
ever, provide a vital authority that can help draft and adopt rules that take the
general European interest into account and subsequently enforce those rules
to turn them into a living reality.

2.51  Composition of the Commission
The College of Commissioners consists of one Commissioner per Member
State.*6 The Commission has a president and a number of vice-presidents, one

43  See more generally on this important and interesting institution D. Spence (ed), The
European Commission (3rd edn, Harper, 2006), Temple Lang, ‘How Much do the Smaller
Member States Need the European Commission: The Role of the Commission in a
Changing Europe’ 39 CMLRev (2002), 315, or L Hooghe, The European Commission and the
Integration of Europe (CUP, 2002).

44  Cf D. Curtin and M. Egeberg, ‘Tradition and Innovation: Europe’s Accumulated Executive
Order’ (2008) 31 West European Politics, 639.

45 Cf. also D. Curtin, Executive Power in the European Union: Law, Practises and the Living
Constitution (OUP, 2009).

46 Although Article 17(4) TEU states that as of 1 November 2014 the Commission will be
reduced to two-thirds of the Member States, this reduction was blocked by a decision
from the European Council as enabled by the last sentence of this paragraph. This deci-
sion was linked to the first Irish no to Lisbon, after which Ireland received a promise that
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of which is the High Representative discussed above.#? All commissioners are
appointed for a five year, renewable term.*® Commissioners should represent
the general interest of the Union. They must hence be ‘completely indepen-
dent’ from their own Member States and may not accept any instructions.#?
The appointment of the Commission starts with the selection of its
President. Taking into account the results of the election to the European
Parliament, the European Council proposes a candidate, which must then be
elected by the European Parliament.>° The President-elect then works with
the Council to assemble the rest of the commissioners, based on the lists of
names suggested by the Member States, and to divide the different portfolio’s
between them. Subsequently, the College of Commissioners has to be approved,
as a body, by the European Parliament.5! Once in office, the Commission can
also be fired, again only as a body, by the European Parliament.52 In addition,
the President has the authority to ask individual Commissioners to resign.>?
Each Commissioner has a personal Cabinet of around eight persons to
support her work. The real manpower of the Commission is located in the
different Directorates-General, where about 25.000 civil servants work on

it could keep its Commissioner, and other Member States then wanted the same. See
Conclusions of the European Council of 11 and 12 December 2008, par. 2 (17271/1/08).

47 In 2014, Jean-Claude Juncker, as President of the Commission, introduced a system with
one first Vice-President (Frans Timmermans) and multiple ordinary Vice-Presidents. This
system is based on the discretionary power of the Commission President.

48  Article17(3) TFEU.

49  Article17(1) and (3) TFEU.

50  In2014the European Parliament for the first time applied the so called ‘Spitzenkandidaten-
procedure’ whereby each political faction in the Parliament nominated its own candidate
for Commission President. The Parliament claimed that the European Council would
then be obligated to select the candidate of the faction that won the elections for the
European Parliament. After a long political battle, the European Council indeed selected
Jean-Claude Juncker, the wining candidate. It is as yet unclear, however, if this now forms
a binding convention of EU law, or if the European Council can or will ignore the EP can-
didate next time.

51 Formally, therefore, the European Parliament cannot reject individual Commissioners,
but only accept or reject the entire Commission, a nuclear option. In practice, the
Parliament does organize individual hearings for the Commissioners, and can pressure
the President-elect to withdraw one or more of his candidates.

52 Article 234 TFEU.

53  Article 17(6) TFEU. See also Case C-394/15 P Dalli v Commission ECLI:EU:C:2016:262.
In addition, the Court of Justice of the EU, on the application of the Council or the
Commission, may compulsorily retire a Commissioner as well under Article 245 TFEU.
See on this point Case C-432/04 Commission v. Cresson [2006] ECR 1-6387.
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particular areas such as Agriculture, Competition, Migration or Trade. These
Directorates-General do not report to individual Commissioners, but work
for the Commission as such. This increases the relative autonomy of these
Directorates-General, which has both benefits and some draw-backs.

2.5.2  Functions and Powers of the Conunission

The Commission has a broad array of functions and powers, ranging
from the administrative, via the legislative to the quasi-judicial. Like the
Council, therefore, it is hard to fit the Commission in the traditional model of
the Trias Politica.

Firstly, the Commission participates in legislation. In most areas except
the Common Foreign and Security Policy the Commission has the exclusive
right of initiative. Consequently, a proposal from the Commission is usually
necessary for any legislation to be adopted.>* During the legislative process,
moreover, the Commission retains the right to withdraw its proposal, which
gives it continued influence over the legislation. In addition, legislative acts of
the Council and Parliament often delegate significant rule-making or imple-
menting powers to the Commission.5® The Commission is then requested, for
example, to fill-in a framework directive with more specific rules or to adopt
implementing acts.5 Combined, these powers give the Commission serious
legislative and quasi-legislative powers. This power also ensures a strong voice
for the general European interest in EU legislation.

Secondly, the Commissionisbestknown forbeing the EU ‘executive’, although
the EU administration may be a more precise term.>” The Commission adminis-
ters the EU’s revenue and budget and is also in charge of many EU programs. In

54  Article17(2) TFEU. The Commission also has the initiative for the budget, see Article 314(2)
TFEU. Note though that in practice most proposals are initiated by the Commission on
the basis of request by other institutions (Article 225 and 241 TFEU), the need to update
legislation, or international obligations. Around 5% of proposals are fully based on the
Commissions own initiative for new legislation. See the House of Lords European Union
Committee, Initiation of EU Legislation (22nd Report, 2007-08 Session).

55 See Article 290 and 291 TFEU.

56  Often, where power is delegated to the Commission, the use of this power is overseen by
Committees of Member State representatives. These Committees sometimes can refer a
matter back to the Council. This entire process of supervision is known as ‘Comitology’.
See Regulation 182/2011/EU laying down the rules and general principles concerning
mechanisms for control by Member States of the Commission’s exercise of implement-
ing powers, 0y [201] L 55/13, and the Framework Agreement on relations between the
European Parliament and the European Commission, 07 [2010] L 304/47.

57  Cf. H. Hoffmann and A. Tiirk (eds), EU Administrative Governance (Edward Elgar, 2006).
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addition, the Commission plays a central role in negotiating agreements with
third countries, including accession treaties, and in maintaining international
relations on behalf of the EU, except in the field of the Common Foreign and
Security Policy.®® During the Brexit negotiations, for example, the Commission
is also likely to play a central role in negotiating the actual legal technicalities
of withdrawal, even if the main political decision making will take place in the
European Council and the Council.

Although the Commission therefore fulfills vital administrative func-
tions, again its role should not be overstated. To begin with, its administra-
tive capacity is limited, certainly when one compares the Commission staff
of around 25.000 with the tens of millions of civil servants employed by the
Member States. A key role for the Commission, therefore, is to coordinate with
the much larger national bureaucracies, which are the primary implement-
ers of EU law and policies. The Eu administration should therefore be seen
as a compound structure, where the EU administration must cooperate with
national administrations to be effective.5 Even at the EU level itself, more-
over, the Commission does not have the capacity to provide all the executive
and administrative capacity needed, especially in highly technical areas that
require a lot of expertise. For that reason, over 40 regulatory agencies have
been developed. These agencies have widely varying powers and tasks, rang-
ing from mere advisory powers to enforcement and rule setting powers. They
cover specific fields such as Food Safety, Chemicals or Medicines, and form an
important part of the EU administration. Most of these bodies cooperate with
the Commission, but they are nevertheless separate and distinct legal entities,
that wield significant power.6°

Thirdly, the Commission has important enforcement and quasi-judicial
functions and powers. To begin with, the Commission is the so called ‘watch
dog’ of EU law. It checks whether Member States fully comply with EU law. If
they do not, the Commission may start an infringement procedure. A Member
State is then first given notice and given a chance to explain or where necessary
to improve its compliance with EU law. If the Member State does not comply,
the Commission may bring the Member State before the Court of Justice.! The

58  EEA and High Representative.

59 D. Curtin, Executive Power in the European Union: Law, Practises and the Living Constitution
(ouP, 2009), A. Cuyvers, The EU as a Confederal Union of Sovereign Member Peoples,
Exploring the potential of American (con)federalism and popular sovereignty for a constitu-
tional theory of the EU, (Diss. Leiden, Wohrmann 2013), 141.

60  See also M. Busuioc, European Agencies: Law and Practises of Accountablity (OUP, 2013).

61  Article 258 TFEU.
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CJEU, when it finds a violation, may then order the Member State to comply, or
in a second round of infringement impose a (serious) fine.52 In a large major-
ity of cases, however, Member States already comply with the suggestions of
the Commission before the case proceeds to court.®® This general role of the
Commission as guardian of the Treaties has proven especially important as
experience has shown that Member States will rarely police each others com-
pliance with EU law, largely due to the political costs of doing so. An effective
power of enforcement and infringement therefore seems an important build-
ing block for successful regional integration.

The Commission also has special and far reaching powers in the enforce-
ment of EU competition law. The Commission itself can impose fines on com-
panies that partake in prohibited cartels or abuse a dominant position on the
EU market.5* The Commission may also order Member States to recover illegal
or unlawful state aid granted to undertakings.5® As the recovery order of over
13 billion euro in the case of Ireland and Apple demonstrates, these can be far
reaching powers, even if all Commission decisions can be challenged before
the Court of Justice.

2.5.3  The Functioning of the Commission

The Commission formally functions under the principle of collegiality. This
principle means that all decisions should be take collectively by the College
of Commissioners, and that the College is also collectively responsible for all
decisions taken. Only minor decisions, or ‘acts of management’ may be dele-
gated to individual Commissioners.®¢ In practice, most decisions are prepared
by one or more Commissioners and then approved by the College in its weekly
Wednesday meeting. Only a limited number is discussed, and an even lower
number is put to a vote, as consensus is the preferred outcome. When the
College votes, however, it only requires an ordinary majority.

Over time, moreover, the functioning of the Commission has become
increasingly ‘presidential’, as the President of the Commission acquired more
and more power and influence. The President is of course elected first and
therefore already involved in the initial selection of Commissioners and the
division of portfolios. In addition, the President may also reallocate or change
portfolios during the term of office, take over certain policy fields, or even

62  Article 260(2) TFEU. See for more details chapter 7.

63 Cf Case C-286/12 Commission v Hungary, ECLI:EU:C:2012:687.

64  Articles 101,102 and 105 TFEU, as well as Regulation 1/2003 [2003] 0] L1/1.
65  Articles107 and 108 TFEU.

66  Case C-137/92 P Commission v. BASF [1994] ECR I-2555.
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request individual Commissioners to resign.” More generally, the President
sets the political agenda and direction of the Commission as a whole, and also
represents the Commission in the European Council, the European Parliament,
and the world at large. In 2014, President Juncker moreover used his powers to
introduce the new post of ‘first Vice-President’ and to give all Vice-Presidents
of the Commission the power to block proposals from Commissioners in ‘their’
project teams. It is to be seen if these innovations will be taken over in later
Commissions.

2.6 The European Court of Justice

The European Court of Justice is the judicial body of the Eu, and has been part
of the institutional set-up from the start.58 It ensures ‘that in the interpretation
and application of the Treaties the law is observed.’ The Court of Justice has
played a crucial role in the success of European integration, especially in the
creation of an effective internal market and the development of EU law. Indeed
the Court has been a vital engine for integration during several deep crises, and
has helped shape the process known as ‘integration through law’, which helped
the EU to become an effective supranational organization without becoming
a federal state. For where substantive power largely remains with the Member
States, law becomes a crucial tool for effective integration.®

67  Article 17(7) TFEU. Of course the President normally will check this with the relevant
national governments as well.

68  See on this important institution and its role in European integration generally K. Alter,
The European Court’s Political Power: Selected Essays (OUP, 2009), or G. de Burca and
J.-H.H. Weiler, The European Court of Justice (OUP, 2001). For a nice overview and discus-
sion of several seminal cases of the CJEU and the role they played in European integration
see M.P. Maduro and L. Azoulai (eds), The Past and Future of EU Law: The Classics of EU
law Revisited on the 50th Anniversary of the Rome Treaty (Hart Publishing, 2010).

69 See famously M. Cappelletti, M. Seccombe, and J.H.H. Weiler, Integration Through Law—
European and the American Federal Experience, Vol. I (De Gruyter 1986), and J.H.H. Weiler,
‘The Transformation of Europe’ 100 Yale Law Journal (1991), 2403. For a further discussion
on the importance of rule by law for (con)federal organization see A. Cuyvers, The EU
as a Confederal Union of Sovereign Member Peoples, Exploring the potential of American
(con)federalism and popular sovereignty for a constitutional theory of the EU, (Diss. Leiden,
Waéhrmann 2013), 180.
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Like the Commission, the Court is a truly supranational body. It has compul-
sory jurisdiction over all EU law.”® The Court can therefore ensure that EU law
is interpreted properly and coherently in all different Member States, and that
all parties respect their obligations.” The Court thereby forms another of the
crucial institutional innovations that set the EU apart from ‘ordinary’ interna-
tional organizations and that contributes to the actual effectiveness of the EU.
Without the Court it can safely be said the EU would never have come close to
the level of integration reached today. Again, however, the power of the Court
and EU law should also not be overstated. Ultimately integration succeeds
because it serves the needs of the Member States and the Member Peoples, not
just because of the law. Rather, the law is simply one necessary tool in allow-
ing integration to bring concrete benefits to all parties involved. In addition,
the Court of Justice heavily relies on a close cooperation with national courts,
as it obviously cannot oversee the application of EU law to over 500 million
people. Much of the credit for making EU law work, therefore, is also owed to
the national courts.

2.6.1  Composition of the Court of Justice

The institution entitled the ‘Court of Justice of the European Union’ actually
consists of two courts. The highest of these is somewhat confusingly also
called ‘the Court of Justice of the European Union’. The second, lower court is
now called the ‘General Court), but was previously entitled ‘the Court of First
Instance’ (CFI). In addition, the Treaty allows for specialized courts to be set
up, for example in the field of intellectual property.”2 So far, however, only the
Civil Service Tribunal was set up in this manner to adjudicate staff cases, only
to be scrapped in 2016 after the enlargement of the General Court.”

The Court of Justice consists of one judge per Member State and 1
Advocates-General that provide legal opinions to assist the Court in its work.
The General Court also used to consist of one judge per Member State, but
in 2016 was enlarged to two judges per Member State to increase its capacity.
Judges and Advocates-General are appointed by common accord of the gov-
ernments of the Member States, after each Member State nominates its own

70  The only main exception concerns the Common Foreign and Security Policy, see Article
24(1) TEU and Article 275 TFEU. For other, smaller, limitations see Article 269 and 276
TFEU.

71 On the vital importance of the Courts complete jurisdiction over all aspects.

72 Article19(1) TEU.

73 Council Decision 2004/752/Ec, Euratom of 2 November 2004, establishing the European
Union Civil Service Tribunal [2004] 0] L333/7.
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candidate.” Before being appointed, however, the suitability of candidates
must be assessed by a panel of seven members, comprised of former members
of the Court of Justice and the General Court, members of national supreme
courts or lawyers of recognized competence.”® Judges and Advocates-General
are appointed for renewable periods of six years.”® Both courts choose their
own presidents for renewable periods of three years.

2.6.2  Powers and Functions of the Court of Justice and the General Court
The general function of both EU Courts is to ensure that EU law is observed
throughout the EU. The main power they have to fulfill this function is the final
say on the interpretation and application of EU law. Ultimately, it is always up
to the CJEU to determine both the scope and the correct interpretation of EU
law, and all national and EU bodies are bound by this interpretation. The CJEU
jealously safeguards this ultimate say on the interpretation and application of
EU law. For example, the CJEU has so far blocked the setting up of any alterna-
tive courts or bodies that would have the power to interpret parts of EU law but
would not be subject to the jurisdiction of the cJEU itself.”” This strict position
is largely to safeguard the unity and coherence of Union law, which could suf-
fer if its interpretation differed per Member State or if multiple separate bod-
ies could interpret it independently from each other. The jurisdiction of the EU
Courts, moreover, is obligatory, and cannot be rejected by the Member States
in individual cases. On this point, therefore, we see a clear difference between
the exclusive and ultimate jurisdiction of the CJEU, and the more fragmented
jurisdiction of the East African Court of Justice.

Concerning the relationship between the Court of Justice and the General
Court, it can generally be said that the General Court acts as a court of first
instance for individuals and companies, whereas most other issues go straight
to the cJEU.78 For example, the CJEU deals with cases between the institutions

74  Articles 253 and 354 TFEU.

75  This s the so called ‘Article 255 panel’ The conclusions of the panel are not made public,
but it is known that several judges have been rejected based on the opinion of this panel.

76  This system has been criticized as it creates the risk that judges avoid ‘upsetting’ their own
Member State so as to not endanger their reappointment. In practice, however, this risk is
largely avoided by the fact that judgments are given by the Court as such, and no dissent-
ing opinions are given, which usually hides the opinion of individual judges.

77  Seeespecially cCJEU Opinion 2/13 on the draft agreement providing for the accession of the
European Union to the Convention for the Protection of Human Rights and Fundamental
Freedoms ECLI:EU:C:2014:2454.

78  For amore detailed overview of these legal remedies see the companion chapters 7 and 8.
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and conflicts between the EU and Member States,” including infringements.89
In addition, the CJEU answers preliminary references from national courts, has
appellate jurisdiction over the General Court on points of law, and may pro-
vide opinions on international agreements.8! The General Court, on the other
hand, hears all actions by individuals and companies challenging an EU act,
also in the field of competition law, holding the EU liable for non-contractual
damages.82 Although the General Court is not formally bound by the judg-
ments of the Court of Justice, it considers itself de facto bound to follow the
jurisprudence of the cJeu.83

In the future, the General Court may also receive the power to answer
certain preliminary references.8* It is important to note, however, that nei-
ther the CJEU nor the General Court have a general appellate jurisdiction
over national courts. It is never possible, therefore, to appeal a judgment from
a national court to the General Court or the CJEU directly.

2.6.3  The Functioning of the Court of Justice and the General Court

The Court of Justice normally sits in chambers of five or three judges. In com-
plex or important cases, or where a Member State or an institution so requests,
the cJEU will sit as a ‘Grand Chamber’ of 15 judges. Such judgment also tends
to carry greater weight. In truly exceptional cases the CJEU can sit as a ‘full
court’ with all 28 judges. Clearly such judgments carry special significance.85
The cJEU normally receives a written Opinion from an Advocate-General on
a case, even though under certain expedited procedures it decides to only
hear the Advocate-General orally or to do without an opinion altogether.

The General Court hears most cases in chambers of three judges, but may
also sitin chambers of five or in some cases with a single judge.86 Where the case
requires, however, the General Court may also sit as a Grand Chamber of 15 or a
full court.8” The General Court does not yet have Advocates-General, but may

79  Except for conflicts between Member States and the Commission, the ECB or the
European Council, see Articles 263 and 265 TFEU.

8o See Articles 258, 259, 260, 263, and 265 TFEU.

81  Articles 18(1u1), 265 and 267 TFEU.

82  Articles 263, 265 and 340 TFEU.

83  Kadigc.

84  Article 256(3) TFEU.

85  See Article 251 TFEU together with the Statute of the Court (n. 205), art. 16, as well as Case
C-370/12 Pringle ECLI:EU:C:2012:756.

86  See Council Decision 1999/291 [1999] 0J L114/52, and the Statute (n 205) Art. 50.

87  Idem.
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acquire them in the future. In addition, the General Court can exceptionally
ask one of tis judges to act as an Advocate-General in a particular case.88

The General Court and the Court of Justice do not issue dissenting opin-
ions. As one of the core functions of the EU courts is to guard the unity and
consistency of EU law, it is important that they speak with one voice. One
consequence of this choice is of course that decisions may form compromises
between different views within the EU courts, which may undermine their clar-
ity and internal consistency. At the same time, such compromise judgments
also fit with the collective nature of European integration, which should take
different views into account. They also prevent the dangerous fragmentation
that can take place where strong dissenting views may threaten the uniform
application of EU law, especially in Member States whose national interests
are best served by the minority view.

One major challenge for the functioning of the CJEU, as for all EU institu-
tions, is posed by the 24 official and working languages of the Eu. Although
the Courts predominantly use French as a working language, judgments need
to be translated into all official languages, and parties are allowed to submit
written and oral pleadings in their own language. The CJEU therefore requires
a very large, and highly specialized, team of lawyer-linguists, and translation
actually forms a major source of delay.

2.7 Other Institutions and EU Bodies

In addition to the institutions discussed above, Article 13 TEU also establishes
the European Central Bank (ECB) and the Court of Auditors (CoA) as formal
EU institutions, bringing the total to seven. The ECB is an independent cen-
tral bank with the exclusive competence over monetary policy of Eurozone
(including interest rates), and the primary task of ensuring price stability. Its
governing body is composed of representatives of Member State central banks
together with the board of the ECB itself.8? Especially after the euro crisis the
ECB has acquired an increasingly central position, which will be discussed in
more detail in chapter 13.

The Court of Auditors checks the books of the Eu. It examines the
accounts of all revenue and expenditure of the Union, and checks if these

88  Statute (n 205) Article 49.
89  Article 282(1) TFEU and Protocol no 4 on the statute of the European System of Central
Banks and of the European Central Bank.
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are in accordance with the rules. A negative opinion, however, will not block
expenditure.®® The CoA consists of one member per Member State.

As will also be clear from the above, moreover, the institutions only form
the top layer of all EU bodies that allow the EU to function and fulfill its
many tasks. Especially important are the over 40 agencies and the many com-
mittees in which national civil servants meet, as these provide the EU with
the vital expertise, capacity, and bridge to the national administrations where
most of the work has to be done. As long as the overwhelming majority of
administrative and executive capacity remain with the Member States, after
all, the institutional structure and functioning of the EU must reflect and sup-
port the multilevel nature of the Eu. Conversely, as national systems become
such a vital part of supranational regional integration, each national system
must also gradually adapt and evolve to include its new functions with the
EU system, an evolution that has not yet been completed in the EU and that is
causing part of the problems the EU is experiencing today.

90  Article 285 TFEU.
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The Legal Framework of the EAC

Elvis Mbembe Binda

31 Attribution, Scope and Nature of Competence

The competence of the East African Community (EAC) as an intergovernmen-
tal organization is not stated expressis verbis in the Treaty for the Establishment
of the East African Community (the Treaty). Unlike the EU where the powers of
the supranational organization were clearly defined from the onset as to be
distinguished from the competence of the Member States, in the EAC the situa-
tion is quite blurred.! In fact, the competence of the EAC can rather be implied
from the objectives of the Community as broadly set in Article 5 of the Treaty.
According to Article 5(1), the objective of the Community is to “develop pol-
icies and programmes aimed at widening and deepening co-operation among
the Partner States in political, economic, social and cultural fields, research
and technology, defense, security and legal and judicial affairs, for their mutual
benefit”. Obviously, this is a very broad objective that embraces all the imag-
inable aspects of Community life. However, the Community’s competence
is limited to enhancing cooperation in specific areas that the Partner States
agreed to undertake in common.? As far as these fields are concerned, it can
be considered that a portion of competence has been conferred by the Partner
States to the EAc, which is henceforth entitled to act within the limits of the
powers conferred upon to it.3 This includes making policies, enacting legisla-
tions, making regulations, issuing directives, taking decisions, making recom-
mendations, or giving opinions to further the objectives of the community.
Pursuant to Article 8(1)(b) the Partner States have an obligation to work
in close collaboration with the EAC institutions in the coordination of

The author gratefully recognizes that paragraph 3.3, of this chapter was written by Professor
K. Gastorn.

1 See the clear listing under Art. 3 of the Treaty of Rome (1957) and its modification in subse-
quent EU Treaties, including the current Articles 4-6 TFEU. For a further overview see EU
Chapter 3.

2 See their list in the next section.

3 Art. 9(4) of the EAC Treaty.

© ELVIS MBEMBE BINDA, 2017 | DOI 10.1163/9789004322073_006
This is an open access chapter distributed under the terms of the cc-By-NC License.
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their economic and other policies in order to achieve the objectives of the
Community.# This provision can be construed as enabling a kind of concur-
rent competence between the Partner States and EAC. Therefore, this means
the conferred competence to the Community on some matters does not imply
that the Partner States have automatically lost their authority to act on the
same matters. Actually, the Partner States are entitled to continue making and
applying their own policies and laws—even on matters under the competence
of the EAC—aslong as the latter has not yet made a common rule applicable to
all of the Partner States. In other words, the competence of the Partner States
ends where that of the Community start being exercised.5

Looking at the EU competence typology,® it can be inferred from various
provisions that the EAc Treaty has consecrated a general regime of shared
competence between the Community and the Partner States.

3.2 Main Competences of the EAC

The Treaty does not contain a single article that exhaustively lists the areas or
powers that the Partner States intend to confer to the Community. The wording
of the Treaty is rather very subtle and requires attention to find out whether
a specific area of competence has been transferred to the Eac. In fact, Treaty
provisions generally impose obligations directly on the Partner States in terms
such as “the Partner States shall...” and “the Partner states agree...’, which
confirms that the EAC is a Partner States-led organization in accordance with
its intergovernmentalist integration approach. However, some paragraphs
are inserted under those articles to legitimize the intervention of EAC institu-
tions either by reserving to them a fair amount of latitude to determine the
course of a certain action or by entrusting them with the power to act with
immediate effect, with effect on a certain specified time or as soon as certain
requirements are met.” It has been suggested that whenever a provision con-
tains such a paragraph, it should be construed as conferring competence to the
Community.®

4 Art. 4(1)(b) of the EAC Treaty.

5 A.G. Toth, ‘The Principle of Subsidiarity in the Maastricht Treaty’, (1992) 29 Common Market
Law Review 1079, p. 1080. Compare in this regard also the discussion in Eu Chapter 3 on the
nature of shared competences in the Eu.

6 See Art. 2 of the Treaty on the Functioning of the European Union (TFEU).

7 See for instance arts. 75(2), (3) and (4); 76(2) and (3); 80(2); 84(1); 85; 86; etc.

8 A.G.Toth, op. cit., p. 1081
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In line with this, a careful reading of various Treaty provisions suggests that
the Partner States intended to confer powers to the Community in the follow-
ing areas:

(i) Trade liberalization and development, including the estab-
lishment of a Customs Union and a common market (Articles.
75-78);

(ii) Investment and industrial development (Articles. 79—-80);

(iii) ~ Standardization, quality assurance, metrology and testing
(Article. 81);

(iv)  Monetary and financial matters, including the free movement of
capital (Articles. 82—88);

(v) Infrastructure and services (Articles. 89—101);

(vi)  Development of human resources, science and technology
(Articles. 102-103);

(vii)  Free movement of persons, labor, services, right of establishment
and residence (Article. 104)

(viii)  Agriculture and food security (Articles. 105-110)

(ix)  Environment and natural resources management (Articles. 11—
1g);
(x) Tourism and wildlife management (Articles. 15-116);

(xi)  Health, social and cultural activities (Articles. 117-120)

(xii)  Enhancing the role of women in socio-economic development
(Article. 121)

(xiii)  Political matters (Articles. 123-125);

(xiv)  Legal and judicial affairs (Article. 126)

This list is not exhaustive as, pursuant to Article 131, the Partner States may
decide to extend their scope of co-operation to other fields. Besides, in addi-
tion to the competence in areas mentioned in these general provisions, it
should be understood that the EAC also has implied competences in any other
domain not listed above as long as such competence is necessary to perform
the activities under these areas in order to achieve the Treaty objectives.

3.3 The Principle of Variable Geometry and Enhanced Co-operation
As an operational principle of the Community, the principle of variable geom-

etry is the principle of flexibility that allows for progression in co-operation
among a sub-group of Partner States in a larger integration scheme in a variety
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of areas and at different speeds.® The principle of variable geometry rests on
the rationale that in any given community some members are able to integrate
more than others in a variety of areas and at different speeds. It is not a rule of
exclusion, it simply allows Partner States to jointly agree on issues but imple-
ment them at different speeds.

The concept of variable geometry is also known as the principle of flexibility,
differentiated integration, enhanced co-operation, Europe a la carte, concen-
tric circles, and multi-speed Europe.l® That means, the concept of enhanced
cooperation as practiced in the EU where a limited number of EU members
may cooperate in an area without other members is associated with the con-
cept of variable geometry in the context of the EAC.

In the context of the EAC, the principle of variable geometry is not devel-
oped. However, the East African Court of Justice has opined that the principle
of variable geometry is in harmony with the requirement for consensus in
Council decision-making. Adding that, the principle is a strategy of implemen-
tation of Community decisions and not a decision making tool itself and it
therefore guides the integration process.!!

As much as the principle of variable geometry is viewed as a necessary
means of enabling those ready to proceed, and hoping the remaining States
follow later, it has the danger of creating a small community within a com-
munity that might ultimately endanger the cohesion of the larger community.
The EAC] accordingly advised that the principle of variable geometry should
be resorted to as an exception, not as a rule since institutionalized flexibility
might lead to a breakup of the Community or its transformation into a mere
free trade area.!? It is advised that in a young community like the EAc, the prin-
ciple of legal unity should be stressed instead of variable geometry.3

9 Arts. 1(1) and 7(1)(e) of the EAC Treaty.

10 See http://www.euro-know.org/europages/dictionary/v.html (30 Sept 2013); Bomberg, E.,
et al.,, The European Union: How does it work? (OUP 2012), p. 163.

11 In the Matter of a Request by the Council of Ministers of the East African Community
for an Advisory Opinion, Application No. 1 of 2008, In the East African Court of Justice at
Arusha First Instance Division [ Coram: Johnston Busingye, PJ; Mary Stella Arach-Amoko,
DPJ; John Mkwawa, J; Jean-Bosco Butasi, J; Benjamin Patrick Kubo, J].

12 See http://www.euro-know.org/europages/dictionary/vhtml) (30 Sept 2013); In the
Matter of a Request by the Council of Ministers of the East African Community for
an Advisory Opinion, Application No. 1 of 2008, In the East African Court of Justice at
Arusha First Instance Division [ Coram: Johnston Busingye, PJ; Mary Stella Arach-Amoko,
DPJ; John Mkwawa, J; Jean-Bosco Butasi, J; Benjamin Patrick Kubo, J]; M.J. Maalim, The
United Republic of Tanzania in the East African Community: Legal Challenges in Integrating
Zanzibar, (PhD Thesis, University of Dar es Salaam, 2013), p. 56.

13 R McAllister, European Union: An Historical and Political Survey (Routledge 2010), p. 91.


http://www.euro-know.org/europages/dictionary/v.html
http://www.euro-know.org/europages/dictionary/v.html
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According to Henry Kibet Mutai, the principle of variable geometry was
incorporated in the EAC Treaty primarily to allay the concerns of Tanzania and
Uganda, which feared that, given their relatively low levels of development,
their economies ran the risk of being swamped by Kenyan goods if they were
obliged to liberalize at the same rate.*

The design of variable geometry as a negotiation strategy and as a strat-
egy of implementation of agreed activities is complex and difficult. The
concept of variable geometry suits a larger group of countries among which
a subset is initially willing to enter an agreement.! It first appeared in EU
Treaties and has later arisen in other negotiations particularly in the World
Trade Organization as a possible way of breaking the impasse in failed
negotiations, such as the GATTs opt-in agreements on Technical Barriers and
Government Procurement.!6

In the EU, variable geometry started with the 1990 Schengen Convention
relating to the free movement of person among the Schengen States where
Ireland and the UK were not willing to remove controls on the intra-EU move-
ment of non-EU nationals.l” Then again in 1991 where 1 Member States of the
EU signed the Social Policy Agreement relating to employment and work-
ing conditions, but the UK opted out. In 1992, the European Economic and
Monetary Union (EMU) adopted the common currency, the euro, and com-
mon monetary policy under the European Central Bank. The UK, Ireland and
Denmark immediately refused to sign and thereby retained their own curren-
cies, with Ireland joining at a later date.!8

In the EU, the principle of variable geometry was first formalized in the
1997 Treaty of Amsterdam, then christened as ‘closer co-operation, largely in
response to the UK’s and Denmark’s opt-outs on European Monetary Union, the
UK's and Ireland’s exemptions from the Schengen Agreement and Denmark’s

14  As quoted in J.V. Mwapachu, Challenging the Frontiers of African Integration: The
Dynamics of Policies, Politics and Transformation in the East African Community, (E&D
Vision Publishing, Dar es Salaam 2012), p. 365.

15 P. Lloyd, ‘The Variable Geometry Approach to International Economic Integration’,
University of Melbourne, p. 51 See http://journals.usb.ac.ir/Business/en-us/Articles/
Article_172/ (accessed 15 November 2013).

16 P. Lloyd, op. cit., p. 56.

17 C. Barnard, The Substantive Law of the EU: The Four Freedoms, (OUP 2010), pp. 524-527;
Lloyd, Peter, ‘The Variable Geometry Approach to International Economic Integration’,
supra, pp. 53-54-

18  P.Lloyd, op. cit., p. 54. See also EU Chapter 13 on the development of EMU in the EU, and
the problems this has created.
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opt-out on anything to do with a common EU defence policy.!® These opt-outs
had already created de facto variable geometry.

Today, variable geometry agreements and the ‘acquis communautaire’ are
the two main tracks of greater integration within the Eu. The ‘acquis commu-
nautaire’refers to EU’s total body of legislation or what has so far been achieved
by the EU.2° However, the acts adopted in the framework of the variable geom-
etry bind only participating Member States and they do not in formal terms
constitute part of the acquis that has to be accepted by candidate states for
accession to the EU. According to Peter Lloyd, variable geometry has the fol-
lowing features.?! First, it is an opt-in agreement devised by a proper subset of
a larger group of countries. It is therefore an opt-in strategy as opposed to a la
carte practices of opting out.?2 Second, its benefits are restricted to the subset
of countries. Third, it is a union of temporary steps towards the eventual inclu-
sion of all members into the negotiated arrangements.

In the EAc, this principle found practical application when Kenya,
Rwanda and Uganda decided in 2013 to fast-track some integration proj-
ects such as the establishment of a single customs territory, a single tourist
visa and the use of national identity card as travel documents for their citi-
zens to cross their mutual borders.?® Tanzania and Burundi were not ready
to be involved. Therefore, based on the principle of variable geometry, Kenya,
Rwanda and Uganda launched the projects and left it open to the discretion of
Burundi and Tanzania to join whenever they deem appropriate.

19 (http://www.euro-know.org/europages/dictionary/v.html) (30 Sept 2013).

20 S. Hargreaves, EU Law, (OUP 2009), p. 18. Also see Y. Usui, “Constructing an East Asian
Acquis”, in Nkamura, Tamio (ed), East Asian Regionalism from a Legal Perspective: Current
features and a vision for the future, (Routledge 2009), pp. 231-243.

21 P.Lloyd, op. cit., pp. 58 and 63.

22 J]. Janning, ‘European Democracy and Variable Geometry. How a multi-speed Europe com-
plicates the Union’s democratic legitimacy’, (2013), p. 2. See https://ip-journal.dgap.org/en/
ip-journal/topics/european-democracy-and-variable-geometry (accessed 25 December
2013).

23 See G. Ajumbo, ‘Is Variable Geometry Leading to the Freagmentation of Regional
Integration in East Africa?, available on http://www.afdb.org/en/blogs/integrating-africa/
post/is-variable-geometry-leading-to-the-fragmentation-of-regional-integration-in-east-
africa-12524/ last access on 15 November 2016.


http://www.euro-know.org/europages/dictionary/v.html
http://www.afdb.org/en/blogs/integrating-africa/post/is-variable-geometry-leading-to-the-fragmentation-of-regional-integration-in-east-africa-12524/
http://www.afdb.org/en/blogs/integrating-africa/post/is-variable-geometry-leading-to-the-fragmentation-of-regional-integration-in-east-africa-12524/
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3.4 Legal Instruments

3.41  Treaty and Protocols

The EAC legal landscape consists of the Treaty and protocols concluded
by the Partner States to enhance their cooperation in agreed areas. In prin-
ciple, each protocol spells out its objectives, scope and any institutional frame-
work needed for cooperation and integration. According to Article 151 of the
Treaty, each protocol becomes an integral part of the Treaty after signature and
ratification following the approval by the Summit on the recommendation of
the Council.

So far, more than a dozen protocols have been ratified and are in force.?*
Among them, three deserve to be mentioned given their paramount signifi-
cance for the regional integration process in the EAc. The first protocol is
the Protocol on the Establishment of the East African Customs Union which
entered into force in 2005 with the main aim of eliminating internal tariffs
and other charges of equivalent effect as well as non-tariff barriers in order to
smoothen the free movement of goods between the Partner States. The second
is the Protocol on the Establishment of the East African Common Market in
force since 2010.2% This Protocol focuses on the free movement of labor, ser-
vices and capital while fostering the freedom of establishment and that of resi-
dence for EAC Partner States’ nationals. The third protocol worth mentioning
is the Protocol on the Establishment of the East African Community Monetary
Union. This Protocol entered into force in 2015 after its ratification by all the
Partner States with the objective to “promote and maintain monetary and
financial stability aimed at facilitating economic integration to attain sustain-
able growth and development of the Community”.26

24  Inter alia can be mentioned Protocol on the Decision-Making by the Council of the East
African Community [2001]; Protocol on the Establishment of the East African Kiswahili
Commission [2007]; the Protocol on Combatting drug trafficking in the East African
Community [2001]; Protocol on Standardization, Quality Assurance, Metrology and
Testing [2001]; Protocol on the Establishment of the East African Civil Aviation Safety
and Security Oversight Agency [1999]; Protocol on the Establishment of the East African
Science and Technology Commission [2008]; Protocol on Peace and Security [2013];
Protocol on the Establishment of the East African Health Research Commission [2008];
Protocol for the Sustainable Development of Lake Victoria Bassin [2003]; Protocol on
Environment and Natural Resources Management [2006]; etc.

25  See also Chapter g, 10, 11 and 12 for a more detailed discussion of these Protocols.

26 Art. 3 of EAC Monetary Union Protocol as well as Chapter 13.
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Each of these protocols embodies, respectively and successively, the attain-
ment of the first three key stages of the EAC regional integration process, i.e.
customs union, common market and monetary union as affirmed in paragraph
fifteen of the preamble to the Treaty. The Protocol on the Establishment of a
Political Federation, the ultimate stage of EAC regional integration, is still in an
embryonic draft stage.

Acts and regulations are enacted for the implementation of Treaty protocols.
In relation to the protocols mentioned above, one could name the East African
Custom Management Act (2004) and the East African Community Customs
Union (Rules of Origin) Rules as amended to date, and the six annexes?’
to the Common Market Protocol as some of the acts and regulations in force
in the EAC.

3.4.2  General Principles

The Treaty makes a distinction between fundamental principles of the
Community and its operational principles.2® On the one hand, according to
Article 6, the achievement of the objectives of EAC regional integration is gov-
erned by fundamental principles of (a) mutual trust, political will and sover-
eign equality; (b) peaceful co-existence and good neighborliness; (c) peaceful
settlement of disputes; good governance including adherence to the principles
of democracy, the rule of law, accountability, transparency, social justice, equal
opportunities, gender equality, as well as the recognition, promotion and pro-
tection of human and peoples rights in accordance with the provisions of the
African Charter on Human and Peoples’ Rights; (e) equitable distribution of
benefits; and (f) cooperation for mutual benefit.

On the other hand, Article 7 provides for operational principles that must
be observed for the practical achievement of the objectives of the Community.
These are principles of (a) people-centered and market-driven coopera-
tion, (b) the provision by the Partner States of an adequate and appropriate
enabling environment, such as conducive policies and basic infrastructure;

27  Annex 1: The East African Community Common Market (Free Movement of Persons)
Regulations; Annex 2: The East African Community Common Market (Free Movement of
Workers) Regulations; Annex 111: The East African Community Common Market (Right
of Establishment) Regulations; Annex 1v: The East African Community Common Market
(Right of Residence) Regulations; Annex v: The East African Community Common
Market Schedule of Commitments on the Progressive Liberalization of Services; and
Annex vI: The East African Community Common Market Schedule on the Removal of
Restrictions on the Free Movement of Capital.

28  See for a detailed discussion in this point also Chapter 6.
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(c) the establishment of an export oriented economy for the Partner States
in which there shall be free movement of goods, persons, labor, services,
capital, information and technology; (d) the principle of subsidiarity which
emphasizes on multi-level participation and the involvement of a wide range
of stake-holders in the process of integration; the principle of variable geom-
etry allowing for progression in cooperation among groups within the com-
munity for wider integration schemes in various fields and at different speeds;
(f) the equitable distribution of benefits accruing or to be derived from the
operations of the Community and measures to address economic imbalances
that may arise from such operations; the principle of complementarity; and
(h) the principle of asymmetry. In addition to these principles, good gover-
nance also appears as one of the operational principles of the EAC.

The treaty-makers found it judicious to erect two principles that at the same
time form fundamental and operational principles of the Community. These
are the principle of equitable distribution of the benefits of the Community
and the principle of good governance.?® This is not by chance. To understand
the reason for this choice, one may want to refer to paragraph 4 of the pream-
ble to the Treaty where the “continued disproportionate sharing of benefits of
the Community among the Partner States” and the “lack of adequate policies
to address this situation” are deplored as some of the main reasons that caused
the collapse of the former EAC in 1977.

In fact, right after independence, Uganda and Tanzania already started com-
plaining that the British system had favored Kenya which became more indus-
trialized than her two other Partner States. This allegedly caused serious trade
imbalances whose manifestation was that Uganda and Tanzania imported
from Kenya more than they could export. They contended that this situation
was actually fostered by the customs union which became fully-fledged among
them in 1940. As a result of the customs union’s common external tariff, it was
difficult for products from third countries to penetrate the Community mar-
ket. Hence, Uganda and Tanzania had to import quasi-exclusively from Kenya.
This situation contributed a lot to the economic development of Kenya, but
to the detriment of the other two EAC countries. According to Uganda and
Kenya, this was one of the materializations of the inequitable sharing of the
benefits of the Community.3° The Kampala agreement and the treaty establish-
ing the former EAC attempted to address this issue of inequitable distribution
of the benefits of the community in 1964 and in 1967, respectively. However,

29  See Arts. 6(e) and 7(f) for the principle of equitable distribution of the benefits; and
arts. 6(d) and 7(2) for the principle of good governance.
30  See on this point also further Chapters g and 13.
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this was in vain. It is probably to highlight the fatality of this issue in order to
urge the Partner States to find an effective solution that Treaty-makers resolved
to make the “equitable distribution of the benefits of the Community” one of
its dualist general principles under Articles 6 and 7.

On the other hand, good governance as a general principle is one of the
pillars that supports the entire EAC architecture. In this sense, the Eac] held
that the principle of good governance has to be observed as it is “foundational,
core and indispensable to the success of the integration agenda”.3! Good gover-
nance acts as the steering principle to ensure that both the Partner States, and
EAC organs and institutions are effectively and efficiently converging towards
the achievement of the integration objectives.

Apart from the principle of variable geometry and that of good governance
which have been addressed by the EAc], the scope and the practical mean-
ing of other general principles enshrined in the Treaty are not yet ascertained.
While the concrete meaning of the principle of variable geometry was asked
to the Court by the Council in order to break a deadlock in which its decision-
making seemed to be trapped,3? the scope and the practical meaning of the
principle of good governance was rather an outcome of EAC citizens’ activism.

In fact, for some reasons, the Treaty-makers subjected the human rights
jurisdiction of the EAC] to the adoption of an ad hoc protocol.33 As this pro-
tocol is still awaited, pursuant to Article 30 of the Treaty that gives quality to
“any person who is resident in a Partner State” to refer a case on the unlaw-
fulness of any Partner State’s act, regulation, directive, decision or action to
the EACJ, EAC nationals resorted to Article 6(d) that provides for good gov-
ernance as a fundamental principle of the Community to bypass the human
rights jurisdictional confinement imposed on the EAc]. According to Article
6(d) good governance is defined as encompassing “adherence to the princi-
ples of ... rule of law...as well as the recognition, promotion and protection
of human and peoples rights...” Therefore, it was quite straightforward for
applicants to claim that human rights violations by a Partner State form an
infringement of Articles 6(d) and 7(2) of the Treaty. The EAc] did not hesitate
to uphold that while it could not assume jurisdiction to “adjudicate human
rights disputes, [the Court] will not abdicate from exercising its jurisdiction
of the interpretation under Article 27(1) merely because the Reference includes

31 Reference No. 5 of 2011, Samuel Mukira Mohochiv. The Attorney General of the Republic of
Uganda, Judgment, 17 May 2013, para 36.

32 See Application No. 1 of 2008, Advisory Opinion, 13 September 2008. For more details on
the principle of variable geometry in the EAC Treaty, see supra (section 3.3.).

33 Art. 27(2) of the Treaty.
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allegations of human rights violations”.3* Hence the Court concluded that the
principle of good governance in Articles 6(d) and 7(2) of the Treaty contains a
clear intention of the Treat-makers to safeguard individuals against arbitrary
governance and ill treatment by totalitarian leader, or mob rule.

This ruling paved the way for several other human rights cases based on the
violation of the principle of good governance.3> Accordingly, good governance
has become the most used general principle of the Treaty. This contributed a
lot to the clarification of the definition of good governance and to the framing
of its substantial scope.

3.4.3 Regulations, Directives, Decisions, Recommendations and Opinions

Article 8(2)(b) provides for the obligation of the Partner States to confer upon
Community legislation, regulations and directives the force of law within
their territories. However, the Treaty does not define what the Community’s
regulations, directives or decisions are; nor does it provide a clear hierarchy or
procedural differences between them. Therefore, arguing on the difference of
their respective binding force could be difficult. Indeed, Article 16 of the Treaty
that touches this issue of the binding force of the Community’s regulations,
directives, decisions, recommendations, and opinions rather focuses on those
taken by the Council, by stipulating that they are binding on the Partner States,
on all organs and institutions of the Community other than the Summit, the
Court and the Assembly within their jurisdictions. This is understandable as
the Council is the policy organ of the Community.3¢ In addition, pursuant to
Article 11(5) of the Treaty the Summit can delegate some of the powers (includ-
ing legislative powers) conferred to it to the Council. However, this does not

34  Reference No.10f 2007, James Katabaziv. Secretary General of the East African Community
and the Attorney General of the Republic of Uganda, Judgment of 1 November 2007,
para. 41 [emphasis supplied].

35  See for instance: Reference No. 1 of 2010, Honorable Sitenda Sibalu v. the Secretary of the
EAC, Attorney General of Uganda, Honorable Sam Njuba, and the Electoral Commission
of Uganda, Judgment of 30 June 2011; Reference No. 7 of 2010, Mary Ariviza and Okotch
Mondoh v. Attorney of Kenya and Secretary General of the East African Community,
Judgment of 30 November 2011; Reference No. 30 of 2010, Independent Medico Legal Unit
v. Attorney General of Kenya, Jadgment of 1 March 2013; Reference 4 of 2011, Omar Awadh
and Six Others v. Attorney General of Kenya and Attorney General of Uganda, Judgment
of 15 April 2013; and Reference No. 8 of 2010, Plaxeda Rugumba v. Secretary General of the
EAC and Attorney General of Rwanda, Judgment of 1st December 2011; Reference No. g of
2012, East African Center for Trade Policy and Law v. Secretary General of the EAC, Judgment
of gth May 2013.

36 Art.14(1) of the Treaty.



114 MBEMBE BINDA

answer the question of the difference in both the nature and the binding force
of EAC acts. Even a look at the EAC Protocol on the Council’s decision-making
does not provide the expected distinction.

Therefore, it can be noticed that the concern of the Treaty-makers was more
to establish a hierarchy between the acts of the Community and those of the
Partner States than to make a clear internal distinction between Community
acts. This is clearly highlighted in Article 8(4) that provides for the precedence
of Community laws over the similar ones of the Partner States. It means that in
case of conflict EAC legislation, regulations, and directives, recommendations
and opinions should take precedence over any Partner States’ national acts of
a similar effect.37

3.5 Legislation and Decision-making

This section addresses the legislative process of bills by the East African
Legislative Assembly, the law-making institution of the EAc, and sheds light
on the Council’s decision-making.

3.51  Legislative Procedures

The Treaty confers power to initiate legislation to both the Council of Ministers
and the East African Legislative Assembly (the Assembly). This implies a
dichotomist approach to the EAcC legislative process. On the one hand, there
is the Council Bill initiated by the Council®® and directly introduced to the
Assembly for the first reading. On the other hand, there is the Private Member’s
Bill that can be initiated by any member of the Assembly.3?

A Private Member's Bill is introduced by way of motion to which is attached
the proposed draft of the bill. The Counsel to the Community has the obli-
gation to provide reasonable professional assistance in drafting the bill to
any Assembly member who intends to move a Private Member’s Bill before
it can be compiled by the clerk in order to be attached to the motion.#® In
case the motion is carried, the clerk of the Assembly has the responsibility to
print and publish the concerned bill in the Gazette,*! as it is a rule that every
bill has to be printed and published in the Gazette before its introduction to

37  See further on this issue Chapter 4.

38  SeeArt.14(3)(b).

39  SeeArt. 59(1) of the Treaty and Rule. 64(1) of EALA Procedure.
40  Rule 64(2),(3) and (4) of the EALA Procedure.

41 Rule 64(6) EALA Procedure.
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the Assembly.#2 It is worth mentioning that although Assembly members are
entitled to introduce a Private Member’s Bill, such a bill cannot be proceeded
if its purpose would amount to the imposition of any financial charge upon
any Community’s fund, either directly or indirectly.*3 Moreover, a bill, motion
or amendment that is likely to result in the derogation from the enjoyment of
human rights cannot be introduced before the Assembly.#+

After introduction, every bill (either Council Bill or Private Member’s Bill)
has to be read three times before being passed. The first reading is a kind
of introduction of the bill to the Assembly. It consists of an aloud reading of
the short title of the bill by the clerk. Afterwards, the bill is referred to the
Committee which should analyze it and present its report to the Assembly
within go days. This deadline can be extended for an extra period of 30 days
with the permission of the Assembly if the Committee fails to complete its
report within the given period.*> The work of the Committee is not ceremonial
but rather is very critical as it is at this stage that the relevance of the bill is
assessed. In order for a bill to progress, the Committee needs to be convinced
that there is a positive balance between the advantages and the disadvantages
of the bill. In case the Committee needs an external expertise to make its mind,
it may be allowed to appoint experts for advice.*¢ The Committee’s assign-
ment also involves conducting widespread consultations with members of
the Council of Ministers, representatives of Partner States’ institutions related
to the matter of the bill, national parliaments, and the citizens who are basi-
cally the final beneficiaries of EAC acts.4”

If after this scrutiny process the Committee finds that relevant amendments
should be done to the bill, it may recommend so. Furthermore, the Committee,

42 Rule 61 EALA Procedure. Exception to the publication rule is when a given bill is declared
to be of an urgent nature by the Assembly on a motion by any EALA member. In this case
the bill may be introduced without publication and such a bill may be taken through all
the legislative stages in one day (Art. 62 EALA Procedure).

43 Art. 59(2) of the Treaty.

44  Rule 63 of the EALA Procedure. This is a strong token for the protection of human rights
by the EALA, and the EAC at large.

45  Rule 66(6) of the EALA Procedure.

46  EAC, ‘Report of the Capacity Building Workshop for the Committee on General Purpose:
“The Legislative process of Bills: From Initiation, enactment to oversight on enacted law”’,
Nairobi, 6-9 August 2014, p. 3 online at http://www.eala.org/new/index.php/key-docu
ments/reports/500-capacity-building-workshop-for-the-eala-committee-on-general-
purpose?path=, accessed on 15 November 2016.

47  Ibid. Public consultation occurs through public hearing workshops that the committee
has to undertake in all Partner States.


http://www.eala.org/new/index.php/key-documents/reports/500-capacity-building-workshop-for-the-eala-committee-on-general-purpose?path=
http://www.eala.org/new/index.php/key-documents/reports/500-capacity-building-workshop-for-the-eala-committee-on-general-purpose?path=
http://www.eala.org/new/index.php/key-documents/reports/500-capacity-building-workshop-for-the-eala-committee-on-general-purpose?path=
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through its chairperson, has competence to review and accept proposals for
correction of blatant misprints and punctuation errors in the bill without any
formal request from a member of the Assembly.48

When the Committee is satisfied of the bill’s relevance, it is submitted to the
second reading upon the request of the Council chairperson or the Assembly
member who initiated the bill, depending on whether it is a Council Bill or a
Private Member’s Bill. The report of the Committee is presented to the whole
Assembly by the chairperson of the Committee. This opens the bill to debate
on its merits and principles, which will have the consequence of sending the
bill to its next level, the Committee of the Whole House.*® This Committee
is constituted of all the members of Assembly and is chaired by the Speaker
who acts for this specific purpose as the chairperson of the Committee of the
Whole House. At this stage, the Assembly proceeds with an article-by-article
review and adoption of the bill. When amendments are suggested, they are
debated and eventually adopted.

At the end of the second reading, the bill is submitted with the permission
of the Speaker to the Assembly for the third reading, either immediately or on
a day decided by the Speaker.

However, even after a bill is set for the third reading, any member can
request that a given provision be deleted, amended or added.>® However,
this must be done before the third reading is introduced. In case a bill is sug-
gested for a partial or whole amendment, it should go back through the pro-
cedure of the Committee of the Whole House as described above until the
bill is adopted.>! The third reading constitutes the adoption of the bill by
the Assembly,>? and indicates that the bill is ready to be sent to each of the EAC
Heads of States for their assent.

A bill becomes an act of the Community when it receives the assent of all
the Heads of State of the Community. In case one or more Heads of States

48  Rule 67(3) of EALA Procedure.

49  Rule 69 of EALA Procedure.

50  Rule 72(1) of EALA Procedure.

51  Rule 72(3) of EALA Procedure.

52 It is noteworthy that the EALA decides on all questions by a majority of votes of the
elected members present and voting on the basis of one person one vote. The speaker or
the chairperson of committee does have neither an original nor a casting vote (Rule 54
of EALA Procedure). Thus, if on an issue votes of the members are equally divided, the
motion should be lost (art. 58(4) of the Treaty). Ex-officio members by virtue of article
48(1)(b) of the treaty (minister, assistant minister in charge of EAC, the secretary general
and the counsel to the community) do not hold a voting right in the deliberations of the
EALA. See Art. 58(2) of the Treaty.
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withhold their assent to a bill, a notification is sent to the Speaker who informs
the Assembly about this occurrence. The returned bill and the reason why
assent was withheld are laid on the table of the Assembly by the member who
initiated that bill for further referral to the relevant Committee in order to
undergo scrutiny of the clauses objected by the Heads of State.53

3.5.2  Decision-making and Delegation of Powers

The Council is the policy organ of the EAC.5* For this reason, this section is
mainly dedicated to the decision-making by this organ. According to Article
15(4) of the Treaty, “the decisions of the Council shall be by consensus’, sub-
ject to a Protocol on the Decision-making.5® However, the provisions of this
Protocol suggest that consensus is just one of the two modes on which Council
decisions can be made. In fact, Article 2 of this Protocol exhaustively lists mat-
ters that require consensus. It includes granting observer status to an inter-
governmental organization or civil society organization; making the financial
rules and regulations of the Community; submission of the annual budget to
the Assembly; approval of the expenditures of the community; establishment
of any sectoral council or committee under the Treaty; submission of Bills to
the Assembly; decision policy-making for the efficient and harmonious func-
tioning and development of the community; and decisions on what should
be recommended to the Summit on matters such as the amendment of the
Treaty; the approval or amendment of any protocol; the admission of new
members, the granting of observer status to foreign countries; the imposition
of sanctions; the suspension of a member; the transformation into a political
federation; and the expansion of areas of cooperation.

All other decisions are taken by simple majority.5¢ This provision may
raise the question of knowing whether simple majority should also be used
when the Council is acting pursuant to powers delegated to it by the Summit.
As a reminder, Article 11(5) and (6) of the Treaty stipulates the possibility of
power delegation from the Summit to the Council or to the Secretary General.
The Summit may delegate any of its Treaty-conferred powers except the giving

53  Rule73(5) of EALA Procedure. In this case, the procedure to be followed is the same as the
one prescribed by art. 72 applicable in case a member of the EALA suggests the amend-
ment of a bill after the second reading but before the third reading.

54  Art.14(1) of the Treaty.

55  Seeon the vital importance of the shift towards Qualified Majority voting in EU decision-
making further Eu Chapters 2 and 3.

56  Art. 2(2) of the Protocol on the Decision Making by the Council of the East African
Community [2001].
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of general directions and impetus; the appointment of judges to the EAC], the
admission of new members and granting of observer status to foreign coun-
tries; and assent of bills.57 Given that the decisions of the Summit are made
by consensus,®® and yet the Protocol on the decision-making of the Council
does not mention the exercise of summit powers by the Council among the
matters to be decided upon by consensus, one may wonder whether such deci-
sions are also made by simple majority pursuant to Article 2(2) of this protocol
on the decision-making of the Council. Obviously, this does not seem to be
the intention of the Treaty-makers especially that this would eventually have a
consequence of turning this delegation into an alteration of the Summit com-
petence. Therefore, it makes sense to suggest that when the Council is deciding
by virtue of the powers delegated to it by the Summit, such decision should be
made by consensus as at that time the Council is not acting as the Council but
rather as the Summit (in the name and on behalf of the Summit).

57  Art.11(9) of the Treaty.
58  Art.12(3) of the Treaty.



CHAPTER 3A
The Legal Framework of the EU

Armin Cuyvers

3.1 Introduction

This chapter provides a brief overview of the main competences of the EU,
as well as the tools and processes the EU has to translate these competences
into legal action. In other words, what may the EU actually do, and how does
it act?! In addition, this chapter touches on a question that is increasingly
important for the EU, certainly after Brexit, and that may become of increasing
importance to the EAC as well: variable geometry. To what extent can integra-
tion differ per Member State or per group of Member States, or must all states
integrate at the same pace? We begin, however, with the question which com-
petences the EU actually has, and how competence can be determined in a
concrete case.

3.2 Conferral, Scope, Nature and Use of EU Competences

Fundamentally, the EU remains an organization established by its Member
States. Consequently, the EU does not have a general competence to act in
whatever field it wants to. In EU-speak, this is often summarized by saying
the EU has no Kompetenz-Kompetenz.2 Instead, the EU only has those powers
conferred on it by the Member States via the different Treaties.® All powers that
have not been transferred to the EU remain with the Member States.*

1 See generally on these issues inter alia L. Azoulai (ed), The Question of Competence in the
European Union (OUP, 2014), A. Von Bogdandy and J. Bast (eds), Principles of European
Constitutional Law (2nd ed., Hart Publishing 2010), A. Estella, The EU Principle of Subsidiarity
and its Critique (OUP, 2002), P. Craig, ‘Subsidiarity: A Legal and Political Analysis’ (2012) 50
JcMs 72, or S. Weatherill, ‘Competence Creep and Competence Control’ (2004) 23 YEL, 1.

2 Cf. the German Constitutional Court in BVerfGE, 2 BvE 123,267, 2 BVE 2/08 (2009) Lissabon
Urteil or BverGE 2 BvR 1390/12, 2 BvR 1421/12, 2 BVR 1438/12, 2 BVR 1439/12, 2 BvR 1440/12, 2 be
6/12 (2012) EsM Treaty.

3 D. Chalmers, European Union Law (CUP 2007), 140.

Of course, deciding where the boundaries of existing powers lie becomes a crucial element
here.

© ARMIN CUYVERS, 2017 | DOI 10.1163/9789004322073_007
This is an open access chapter distributed under the terms of the cc-By-NC License.
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The basic principle of conferred powers is laid down in Articles 4, 5(1) and
(2) TEU, which provide that:

1. The limits of Union competences are governed by the principle of con-
ferral. (...)

2. Under the principle of conferral, the Union shall act only within the
limits of the competences conferred upon it by the Member States in
the Treaties to attain the objectives set out therein. Competences not
conferred upon the Union in the Treaties remain with the Member
States.

If the EU wants to act in a certain field, therefore, it must first have received the
competence from the Member States to do so. Concretely, this delegation of
competences in the Treaties is done via legal basis provisions. These are provi-
sions in the TEU or TFEU that explicitly give the EU the competence to actin a
certain field, and that also indicate the legislative process the Eu should follow
to adopt such acts.> These legal bases can be very limited and specific, such
as Article 157(3) TFEU, which only allows the EU to regulate in the field of sex
equality in employment and occupation:

The European Parliament and the Council, acting in accordance with the
ordinary legislative procedure, and after consulting the Economic and
Social Committee, shall adopt measures to ensure the application of the
principle of equal opportunities and equal treatment of men and women
in matters of employment and occupation, including the principle of
equal pay for equal work or work of equal value.

Other legal bases, however, are very open and wide-ranging. Article 14 TFEU
on the creation of the internal market, the most important legal basis in EU
law, provides a good example of such a broad legal basis. Article 26 TFEU states
that EU should create one internal market.® This provision itself, however, only
provides the objective of creating a market. It does not provide a legal basis to
turn this objective into reality by adopting legal acts. This legal basis can be
found in the first paragraph of Article 114 TFEU:

5 See case 45/86, Commissionv. Council, [1987] ECR 493. Such legal bases must be distinguished
from the broader articles that determine the values and objectives of the EU, such as Articles
2 and 3 TEU. Such Articles only indicate what the EU should aspire to, but do not give the
competence to adopt any acts.

6 See for a further discussion of EU internal market law EU chapters g—13.
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Save where otherwise provided in the Treaties, the following provisions
shall apply for the achievement of the objectives set out in Article 26. The
European Parliament and the Council shall, acting in accordance with
the ordinary legislative procedure and after consulting the Economic and
Social Committee, adopt the measures for the approximation of the pro-
visions laid down by law, regulation or administrative action in Member
States which have as their object the establishment and functioning of
the internal market.

Article 14 TFEU, therefore, empowers the EU to adopt legislation to harmo-
nize all national laws that may hinder the free movement of goods, services,
capital or people and therefore obstruct the internal market. Such a far-reach-
ing power of course also raises the question where the limits of EU compe-
tences lie, and who gets to decide on these limits. After all, as we know from
the Commerce Clause in the us Constitution, almost anything can be said to
affect the internal market, as almost all rules will have some (indirect) effect on
cross-border-trade.” Once we have established that the EU has been attributed
a certain power, like regulating the internal market, we must then answer the
additional question where the limits of this power lie.

3.21  The Scope of EU Competences

Crucially, when it comes to delineating EU competences, the line judge is
the cJEU, and not the Member States or the EU legislative institutions.®
Even though the EU does not have Kompetenz-Kompetenz, it is an EU
institution that determines the scope of the competences that have been con-
ferred by the Member States.® This exclusive power of the CJEU to determine

7 JH. Choper, RH. Fallon, Y. Kamisar, and S.H. Shiffrin, Constitutional Law (10th edn.
Thomson 2006), 87 and 91. Further see T.W. Merril, ‘Towards a Principled Interpretation
of the Commerce Clause, 22 Harvard journal of Law and Public Policy (1998), 31, and
D. McGimsey, ‘The Commerce Clause and Federalism after Lopez and Morrison: The Case for
Closing the Jurisdictional-Element loophole’, 9o, California Law Review (2002), 1675. Different
from the Us, however, the EU has less effective political counterbalances.

8 Case C-376/98 Tobacco Advertising I [2000] ECR 1-8419, C-380/03 Tobacco Advertising II
[2006] ECR 1-11573, Case C-358/14, Poland v Parliament and Council (Tobacco Advertising
1II) ECLI:EU:C:2016:323, Joined Cases C-293 and 594/12 Data Retention Directive,
ECLI:EU:C:2014:238.

9 Aswill be discussed further below, not all national supreme courts accept this absolute claim
of the CJEU in its full extent, although in practice it is the CJEU that determines the limits
of EU competences. Of course the Member States do retain the option of changing the Eu
Treaties if they disagree, even though this requires unanimity of 28 states, and therefore is
not often a realistic option.
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competence is important for the stability and effectiveness of the EU. Just
imagine if each individual Member State or national court would be able to
decide, for every single peace of EU legislation, whether the act was ultra vires
or not. Similarly, the review by the EU Courts, and not the EU political institu-
tions, also means that the EU political institutions must respect the nature and
limits of EU competences as well.

In determining the scope of EU competences, the CJEU follows a teleologi-
cal, or purposeful approach. It looks at the objectives and ambitions of the EU,
and interprets EU competences in such a way that these objectives may be
realized.’? The main argument is that the Member States intended to give the
EU the necessary powers to realize its objectives, as it were the same Member
States that formulated these objectives in the first place. The result of this
teleological approach is that the CJEU often chooses a rather expansive inter-
pretation that increases EU competences. The best example of this purpose-
ful approach, and its expansive effects, is the (in)famous Tobacca Advertising
case law.!!

The tobacco cases concerned a directive prohibiting all advertising
and sponsorship of tobacco products.)? The main legal basis for this act
was the internal market clause of Article 114 paragraph 1 TFEU.13 The Council,
the European Parliament and the Commission claimed that the many differ-
ences in national laws on tobacco advertising were a threat to the internal
market. If Italy allowed tobacco advertising but Sweden did not, for example,
Italian newspapers or journals with tobacco advertisements could not be sold
in Sweden, hindering their free movement. Germany, however, claimed that
the real objective of the directive was to reduce smoking and protect public
health. This was problematic according to Germany because the EU only has
very limited competences in the field of public health. In fact, Article 168(5)
TFEU explicitly prohibits harmonization in the field of public health, even
though it also does obligate the EU to ensure ‘a high level of human health
protection’ in all Union policies and activities.!*

10  S.Douglas-Scott, Constitutional Law of the European Union (Pearson 2002), 261.

11 Case C-376/98 Tobacco Advertising I [2000] ECR 1-8419 and C-380/03 Tobacco Advertising IT
[2006] ECR 1-11573. For a recent addition in this debate also see Case C-358/14, Poland v
Parliament and Council (Tobacco Advertising 111) ECLI:EU:C:2016:323.

12 Directive 98/43.

13 Under the old, pre-Lisbon and Amsterdam numbering this was still Article 100A and g5
EC respectively.

14  With certain limited exceptions in Article 168(4) TFEU that were not applicable in this
case.
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In two landmark judgments the CJEU first held that the directive did exceed
the competence under Article 114 TFEU as it was overly broad. For exam-
ple, it also included advertisements on objects that would never cross the
border.’®> An amended directive, however, which excluded these objects, was
later upheld by the cJEU. These judgments contain two key findings concern-
ing the delineation of EU competences. The first is the low threshold the cjeu
requires before allowing the use of Article 114 TFEU. The second is that, once
this low threshold has been met, EU measures based on the market com-
petence of Article 114 TFEU may also, or even predominantly pursue other
objectives, including public health. The reasoning of the CJEU here is exem-
plary and an important window into the logic of effectiveness that shapes EU
law and contributes to its actual success. The CJEU first reiterates the funda-
mental principle of attribution:

Those provisions, read together, make it clear that the measures referred
to in Article [114(1)] of the Treaty are intended to improve the condi-
tions for the establishment and functioning of the internal market. To
construe that article as meaning that it vests in the Community legisla-
ture a general power to regulate the internal market would not only be
contrary to the express wording of the provisions cited above but would
also be incompatible with the principle embodied in Article [5 TEU] that
the powers of the Community are limited to those specifically conferred
on it.

Moreover, a measure adopted on the basis of Article [114] of the Treaty
must genuinely have as its object the improvement of the conditions
for the establishment and functioning of the internal market. If a mere
finding of disparities between national rules and of the abstract risk of
obstacles to the exercise of fundamental freedoms or of distortions
of competition liable to result therefrom were sufficient to justify the
choice of Article [114] as a legal basis, judicial review of compliance with
the proper legal basis might be rendered nugatory. (...)!¢

The cJEU therefore insists that a measure can only be based on a legal basis if
it ‘genuinely’ pursues the objective behind that legal basis, which it is for the
Court to assess. Both in Tobacco Advertising I and in Tobacco Advertising 11,

15  The directive also allowed Member States to impose stricter norms, but did not provide
for a free movement clause (Tobacco 1, paras. 101 a.0.). See on this issue the further discus-
sion on the free movement of goods in chapter 10.

16 Tobacco Advertising I, paras. 83—-84.
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however, the CJEU subsequently held that there was a sufficient risk to free
movement, now or in the future, to justify the use of Article 114 as a legal basis:

It is clear that, as a result of disparities between national laws on the
advertising of tobacco products, obstacles to the free movement of goods
or the freedom to provide services exist or may well arise.

In the case, for example, of periodicals, magazines and newspapers
which contain advertising for tobacco products, it is true, as the applicant
has demonstrated, that no obstacle exists at present to their importation
into Member States which prohibit such advertising. However, in view
of the trend in national legislation towards ever greater restrictions on
advertising of tobacco products, reflecting the belief that such advertis-
ing gives rise to an appreciable increase in tobacco consumption, it is
probable that obstacles to the free movement of press products will arise
in the future.'”

The EU therefore has a competence to regulate under Article 114(1) TFEU where
there is an actual or potential obstacle, now or in the future to any of the fun-
damental freedoms.!® Even the risk of potential future obstacles, therefore, is
sufficient to create a competence under Article 14 TFEU.

Once this already low threshold for the use of Article 14 TFEU has been
met, moreover, the CJEU held that the EU was also allowed to pursue other
objectives than the internal market, including public health:°

Furthermore, provided that the conditions for recourse to Articles [114],
57(2) and 66 as a legal basis are fulfilled, the Community legislature can-
not be prevented from relying on that legal basis on the ground that pub-
lic health protection is a decisive factor in the choices to be made. On
the contrary, the third paragraph of Articlei2g(1) provides that health
requirements are to form a constituent part of the Community’s other

17  Tobacco Advertising I, paras. 96—97.

18  Cf. amongst many other confirmations of this line Case C-491/01 British American Tobacco
[2002] ECR 1-11453, par. 60, case C-434/02 Arnold André [2004] ECR 1-11825, par. 30, case
C-210/03 Swedish Match [2004] ECR 1-11893, par. 29, or joined cases C-154/04 and C-155/04
Alliance for Natural Health [2005] ECR 1-6451, par. 28. Measures are not allowed, however,
on a ‘mere finding of disparity between national rules’.

19  Note also in this regard that, even though the EU has no competence in public health,
Article 168 TFEU does obligate the EU to take public health into account in all its
legislation.
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policies and Article [114](3) expressly requires that, in the process of har-
monisation, a high level of human health protection is to be ensured.?°

When safeguarding the internal market, therefore, the EU may also pur-
sue other objectives, further increasing the scope of EU competences.
Here the CJEU clearly applied a very expansive doctrine of attribution to make
sure the EU has sufficient competences to reach its objectives.?! Many further
examples can be given. In the Ship Source Pollution cases, for example, the EU
could use its environmental competence to require Member States to impose
criminal sanctions for the dumping of ship waste, as this was absolutely neces-
sary to make the environmental competence effective.?? In EsmA, the CJEU
upheld that the competence under Article 114 TFEU includes the power to
create agencies with far reaching powers.2? In Digital Rights Ireland the CJEU
found that Article 14 TFEU could also be used to require the retention of meta-
data from telephones, as the diverging rules on data retention formed a risk
for free movement.?* Perhaps the most far-reaching example can be found in
the Kadi-1 saga.?> Here the CJEU invented the notion of an ‘implicit underly-
ing objective, which could be transformed into a competence via Article 352
TFEU.26

20 Tobacco Advertising I, par 88.

21 For further examples see, amongst others, the Ship Source Pollution cases, where the EU
could use its environmental competence to require Member States to impose criminal
sanctions for the dumping of ship waste, as this was absolutely necessary to make the
environmental competence effective. In ESM4, the CJEU upheld that the competence
under Article 14 TFEU includes the power to create agencies with far reaching powers. In
Digital Rights Ireland the cJEU found that Article 114 TFEU could also be used to require
the retention of meta-data from telephones, as the diverging rules on data retention
formed a risk for free movement.

22 Case C-176/03 Commission v Council (Ship Source Pollution I) [2005] ECR 1-7879. The EU
is not competent, however, to determine the ‘type and level’ of criminal sanction. See
case C-440/05 Ship Source Pollution 11 [2007] ECR 1-9097 par. 70. After Lisbon the EU has,
however, received further, and more explicit, competences in the field of criminal law. See
especially art. 82—86 TFEU.

23  Case C-270/12, UKv Parliament and Council (ESMA), ECLI:EU:C:2014:18.

24  Case C-301/06 Irelandv Parliament and Council (Data Retention), ECLI:EU:C:2009:68.

25  For a further analysis of these cases see A. Cuyvers, ‘“Give me one good reason”: The uni-
fied standard of review for sanctions after Kadi II’, 51(6) Common Market Law Review
(2014), 1759, and A. Cuyvers, ‘The Kadi II judgment of the General Court: the EC]’s pre-
dicament and the consequences for Member States’. European Constitutional Law Review,
7, 481.

26  Joined cases C-402/05 P and C-415/05 P Kadi 1, par. 226.
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The expansive interpretation of competences followed by the CJEU has
of course been criticized in many Member States, and one could say that the
CJEU comes close to granting a general competence under Article 114 TFEU.2”
At the same time, the purposeful approach of the cJeu has been vital for
enabling the EU and allowing it to be effective. As it only has a limited num-
ber of competences, these competences need to provide sufficient space for
the EU to actually achieve its aims.28 Moreover, it must also not be forgotten
that it is the political institutions, including the Member States as represented
in the Council of Ministers, that first adopt legal acts, and hence are of the
opinion that these acts fit within a certain competence. The CJEU only reviews
these acts once adopted. It is not the cJEU, therefore, that expands EU law
all by itself, but rather the cjeu that empowers the political institutions to
achieve EU objectives by following a purposive and permissive doctrine of
competences.

3.2.2  The Nature of EU Competences

In addition to establishing the existence and the scope of EU competences, it is
also important to understand the different types of EU competence. For the EU
has three different types of competences, being exclusive competences, shared
competences and supporting competences.2?

3.2.2.1 Exclusive Competences
An exclusive competence means that Member States transfer all their author-
ity in a certain area to the EU, and hence have no powers left to regulate that
field themselves. Even if the EU has not yet acted on a certain issue, say devel-
oping a trade agreement with a new state like South Sudan, Member States
are not allowed to act nationally. The only way to act in an area of exclusive
competence is via the EU.

Exclusive competences, therefore, are the most far reaching competences
the EU has. This also explains why there only are a few exclusive competences,

27  Cf.P.Van Cleynenbreugel, ‘Meroni Circumvented? Article 114 TFEU and the EU Regulatory
Agencies’, 21 Maastricht Journal 1 (2014), 64—88.

28  Note though that Article 352 TFEU also provides a residual competence for the Eu. Where
the Treaty provides an objective, but no explicit competence, Article 352 TFEU may be
used as a fallback competence. The use of Article 352 TFEU, however, requires unanimity
in the Council, and also separate approval of some national parliaments.

29  R.Schiitze, ‘The European Community’s Federal Order of Competences A Retrospective
Analysis) in: M. Dougan and S. Currie (eds), 50 Years of the European Treaties: Looking Back
and Thinking Forward (Hart Publishing 2009), 63.
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as in most fields Member States are not willing to transfer all their author-
ity to the EU. Article 3 TFEU provides an overview of the areas of exclusive
competences:

1. The Union shall have exclusive competence in the following areas:

(a) customs union;

(b) the establishing of the competition rules necessary for the
functioning of the internal market;

(c) monetary policy for the Member States whose currency is the
euro;

(d) the conservation of marine biological resources under the com-
mon fisheries policy;

(e) common commercial policy’

In these areas, such as the customs union or the common commercial pol-
icy, it was deemed necessary to have one coherent EU policy. For example,
the EU customs union can only work effectively if all Member States use the
exact same rules and rates. Similarly, the common commercial policy (cccp)
requires the EU to act as a single block externally. The effectiveness of this pol-
icy would be undermined if Member States could also negotiate trade deals

bilaterally. Hence the decision was taken to create exclusive competences in
these fields.

3.2.2.2 Shared Competences

The second, and largest group of competences are shared. As their name
already indicates, these competences are shared between the EU and
the Member States. This means that both the EU and the Member States
are allowed to act in areas of shared competence. Article 4 TFEU provides an
overview of the many and broad shared competences of the EU:

1. The Union shall share competence with the Member States where the
Treaties confer on it a competence which does not relate to the areas
referred to in Articles 3 and 6.

2. Shared competence between the Union and the Member States applies
in the following principal areas:

(a) internal market;

(b) social policy, for the aspects defined in this Treaty;

(¢) economic, social and territorial cohesion;

(d) agriculture and fisheries, excluding the conservation of marine

biological resources;
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environment;

consumer protection;

transport;

trans—Eurapean networks;

energy;

area of freedom, security and justice;

common safety concerns in public health matters, for the aspects
defined in this Treaty.
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Such shared competences create the risk of conflict: What if a Member State
and the EU both legislate to protect consumers on-line, for example, but
the different regulations conflict? Three main principles regulate such con-
flict. Firstly, EU law always trumps national law, be it of an earlier of a later
date. If there is a conflict, the EU law therefore trumps the national law.30
Secondly, once the EU regulates a certain topic within a shared competence
it ‘occupies the field, which means that the Member States lose the author-
ity to regulate this topic as well. As soon as the EU acts in an area of shared
competences, therefore, the Member States lose their competence on the issue
covered by the EU act. For example, if the EU regulates the nicotine content
of cigarettes under the shared internal market competence, Member States
lose their competence to regulate nicotine content themselves. They remain
competent, however, to regulate other topics such as tar content or the size of
cigarettes. How much authority Member States have left in the areas of shared
competences, therefore, depends on how much EU legislation has already
been adopted. Thirdly, even on those issues where Member States remain
competent to act, the principle of sincere cooperation obligates them not to
undermine the effectiveness or objectives of existing EU obligations.3!

3.2.2.3 Supporting, Coordinating and Supplementing Competences
Supporting, coordinating and supplementing competences are the third, and
most limited, type of EU competences. These are areas where the Member
States retain their authority to regulate, but where the EU can help out, for
example by coordinating national policies or providing subsidies. In contrast
to shared competences, EU action under a supporting competence does not
occupy the field. Even if the EU acts, therefore, national competences are
not reduced. Article 6 TEU provides an overview of these more secondary
competences:

30  Also see the general discussion on the supremacy of EU law in EU chapter 4.
31 Article4 TEU.
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The Union shall have competence to carry out actions to support, coordi-
nate or supplement the actions of the Member States. The areas of such
action shall, at European level, be:

a) protection and improvement of human health;

b) industry;

c) culture

d) tourism;

e) education, vocational training, youth and sport;

(
(
(
(
(
(f) civil protection;

(9) administrative cooperation.’

One of the most successful examples of a supporting competence is the
Erasmus programme allowing students to study abroad. The area of educa-
tion is so sensitive and connected to national identity that the EU has received
no competences to harmonize. The EU, therefore, cannot regulate curricula or
school systems. The EU has, however, received the competence to support and
supplement national education policy, for example by providing subsidies to
certain programmes, or sharing best practises between Member States. The
Erasmus programme is one example of such supporting action.

3.2.2.4 The Residual Competence of Article 352 TFEU

Article 352 TFEU forms an intriguing and important addition to the entire sys-
tem of EU competences. It provides a residual competence where the Treaties
do provide an objective but, even under the expansive interpretation of the
CJEU, no competence can be found in any of the legal basis provisions:

If action by the Union should prove necessary, within the framework of
the policies defined in the Treaties, to attain one of the objectives set out
in the Treaties, and the Treaties have not provided the necessary powers,
the Council, acting unanimously on a proposal from the Commission and
after obtaining the consent of the European Parliament, shall adopt the
appropriate measures. Where the measures in question are adopted by
the Council in accordance with a special legislative procedure, it shall
also act unanimously on a proposal from the Commission and after
obtaining the consent of the European Parliament.32

Besides an interesting legal conundrum, Article 352 TFEU creates a form of
residual competence to ensure that objectives can be realized, and hence

32 Article 352 TFEU.
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further ensures EU effectiveness.3® Here the EU system for attribution again
has similarities to the federate Us approach under the necessary and proper
clause.3* Article 352 TEU in fact even goes one step further, as the text of the
necessary and proper clause only refers to the powers of the federal govern-
ment, not the objectives.

The use of Article 352 TFEU, however, does require unanimity in the Council,
which of course limits its use. In addition, because of its openness, some,
including the Bundesverfassungsgericht, see it as a limited form of amend-
ment, and hence require approval by the German parliament for any use of
Article 352, further complicating the use of this residual competence.35

3.3 The Use of EU Competences: The Principles of Subsidiarity and
Proportionality

Having a competence does not automatically mean that you should also use
it, or use it to its fullest extent. Once it is established that the EU has a certain
competence, therefore, two new questions arise: 1) when should the EU use a
certain competence, and 2) how far should the EU go when using that com-
petence? These questions are governed by the principles of subsidiarity and
proportionality.

Under the principle of subsidiarity the EU ‘shall act only if and in so far as
the objectives of the proposed action cannot be sufficiently achieved by the
Member States.3¢ Even if there is a competence, EU action is only called for
where the Member States cannot achieve a similar result themselves. Although
subsidiarity is a legal principle, it is highly political in nature, and difficult
to adjudicate. The primary subsidiarity check takes place in the political

33  A. Dashwood, ‘Article 308 as the Outer Limit of Expressly Conferred Community
Competence), in: C. Barnard and O. Odudu (eds) The Outer Limits of European Union Law
(Hart Publishing 2009), 35 et seq.

34  See however also the attempt to at least somewhat limit the potential this opens up in
Declaration No. 41 on art. 352 TFEU. For example, art. 352 TFEU is not to be used in rela-
tion to such lofty aims as ‘promoting peace’.

35  See especially its Lissabon Urteil of 30 June 2009, BVerfGE, 2 BvE 2/08. On the other
hand also see Opinion 2/94 Accession to the European Convention on Human Rights
[2006] ECR 1-929, and the limits imposed by the CJEU therein. Further see J.H.H. Weiler,
The Constitution of Europe: Do the New Clothes have an Emperor? (CUP 1999), 54—55.:
‘No sphere of the material competence could be excluded from the Community acting
under art. 352 TFEU’.

36  Article 5(3) TEU.
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institutions and the national parliaments.3” The cJEU primarily checks the
formal subsidiarity requirements, for example if a legislative act actually con-
tains a paragraph assessing subsidiarity. Logically, subsidiarity only applies to
shared competences and not to exclusive competences, where the Member
States are no longer allowed to act anyway.

If the EU should act, the principle of proportionality demands that ‘the con-
tent and form of Union action shall not exceed what is necessary to achieve the
objectives of the Treaties.3® For example, where a limited directive harmoniz-
ing product labels for chocolate would suffice, the EU should not adopt a regu-
lation completely regulating the manufacturing of chocolate. Like subsidiarity,
the principle of proportionality is also rather political, and hence left primarily
to the political institutions.3?

3.4 Variable Geometry and Enhanced Cooperation

If the EU has a competence, and if it is allowed to use it, a further question
that arises is if this competence may only be used where all Member States
participate or if it may also be used by a smaller sub-set of Member States. This
question brings us to the problem of variable geometry and flexibility.

The default position is that all Member States participate in any EU action.
Especially as the EU expanded, however, the need was felt for more flexibil-
ity. As with the euro, for example, some Member States wanted to integrate
faster and deeper than others. How much flexibility should be allowed, and
in what form, however, has always been a highly contentious point. On the
one hand, it is argued that flexibility is simply necessary in so large a union.
In addition, flexibility may ultimately deepen integration as it allows a ‘coali-
tion of the willing’ to intensify integration in certain fields, with other Member
States probably joining later. On the other hand, it is feared that a ‘Europe of

37  See Protocol (No. 1) and (No. 2) on subsidiarity and the role of national parliaments
that may give ‘yellow’ or ‘orange’ cards to legislative proposals where they think they
infringe the principle of subsidiarity. On the complex nature of these concepts also see
PJ.G. Kapteyn and P. VerLoren van Themaat, ‘Introduction to the Law of the European
Communities’ (3rd edition, Kluwer 1998), 233 et seq.

38  Article 5(4) TEU and the Protocol on the application of the principles of subsidiarity and
proportionality.

39 At least in the field of competence determination. As we shall see in chapters 9—13, the
CJEU does closely scrutinize proportionality where restrictions on free movement are
concerned.
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multiple speeds’ is only the first step towards the unravelling of the EU, as it
would undermine the necessary coherency and unity within the Union.

In practice, a great deal of flexibility already exists in today’s EU.4? Often
this has been achieved by opt-outs in the Treaties, including accession treaties.
For example, only 19 of the current 28 Member States participate in the Euro.#!
Similarly, some Member States, notably the UK, have an opt-out for Schengen,
which lifts the borders between participating states, even though some non-eu
states do participate. In the larger picture, there is also the European Economic
Area (EEA) and the European Free Trade Agreement (EFTA) that provide a
kind of alternative membership to the EU internal market.#?

In addition to these existing forms of flexibility, Lisbon also further devel-
oped the Treaty mechanism for enhanced cooperation.#® This mechanism
allows a group of at least nine Member States to establish closer coop-
eration with each other within the framework of EU, and whilst using EU
institutions and competences. They may only do so, however, as a last resort.
This means that they must first try to achieve the desired objective with all
Member States, and may only resort to enhanced cooperation where this
objectively proves impossible.#* The enhanced cooperation, furthermore,
must always be open to other Member States that want to join. So far, however,
this mechanism has only been used twice to adopt rules on divorce and Union
patents, as the procedure is quite burdensome.

A third mechanism to allow for flexibility is to conclude international agree-
ments between all or a group of Member States. Such agreements are often
intimately connected with EU law, but formally qualify as international agree-
ments between the Member States. The Fiscal Compact or the ESM Treaty pro-
vide clear examples of this practice, that is welcomed by some and seen as a
threat to the ‘Community method’ by others.#>

40  Cfalready B de Witte, D. Hanf and E. Vos, The many faces of Differentiation in EU law (2001,
Intersentia).

41 Of these, the UK, Denmark and Sweden even have a formal or informal exemption from
the obligation to join the euro zone at some stage. See further EU chapter 13 on EMU.

42 See on these existing forms of flexibility and alternative membership also G. Davies,
‘What Does It All Mean?, German Law Journal Brexit Supplement (2016), en B. De Witte,
‘Near-membership, partial membership and the EU constitution’, (2016) (4) European
Law Review, p. 471.

43  Article 20 TEU and Articles 326 to 334 TFEU.

44  Article 20(2) TEU and Joined Cases C-274/u and C-295/u Spain and Italy v Council
(Enhanced Cooperation), ECLI:EU:2013:240.

45  P. Craig, ‘The Stability, Coordination and Governance Treaty: principle, politics and
pragmatism), 37(7) 2102 European Law Review p. 231. See also the evidence given by
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None of these mechanisms, however, seem to provide both the flexibility
that seems necessary and the safeguards that are required to guarantee the
unity and stability of European integration. Especially with Brexit looming,
therefore, the search is on for alternative mechanisms and models that offer
both, and that may satisfy those Member States that want deeper integration
and those that want to remain more on the sidelines but remain part of the
EU.*6 Current suggestions include, for example, the creation of several circles
of integration, which range from a deeply integrated core with even a common
military to less integrated ‘outer circles’ that primarily participate in economic
integration, although it is as yet wholly unclear if it is actually feasible to sepa-
rate these areas. In any event the question of flexibility and variable geometry
is an important one for the EU, and will likely only increase in importance for
the EAC as well. Consequently, it would seem an important area for further
research and comparison.

3.5 EU Legal Instruments

Where the EU has a competence, it can only act through one of the legal instru-
ments provided for in Article 288 TFEU, being regulations, directives, decisions,
recommendations and opinions.

A regulation can best be described as an EU law. From the moment of
its publication a regulation applies fully and directly in all Member States.
Regulations require no national implementation, rather it is even prohibited to
transpose a regulation into national law. Consequently, once a regulation has
been adopted and published, it is the applicable law throughout the entire EU.

A directive, on the other hand, is an indirect instrument addressed to the
Member States. The directive tells Member States to achieve a certain result,
for example giving a right of residence of three months to all EU citizens.#”
The Member States must then implement this directive in their national law,

M. Dougan and P. Craig for the European Scrutiny Committee of the House of Commons.
House of Commons—European Scrutiny Committee, Treaty on Stability, Coordination
and Governance: impact on the rule of law (62nd report, 27 March 2012).

46 See in this context also the ‘Cameron-deal’ that was supposed to prevent Brexit, and the
right of the UK not to participate in deeper integration, as well as the obligation of the ux
not to interfere where other Member States would like to integrate more deeply. See the
European Council Conclusions of 18-19 February 2016, Annex 1, EUCO 1/16. For analysis
see “Editorial comments: Presiding the Union in times of crisis: The unenviable task of
the Netherlands’ (2016) 53(2) Common Market Law Review, 327—328.

47  Directive 2004/38.
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where they are free to choose the best national means and methods of doing
so. Usually, Member States are given a period of two years for this implementa-
tion. Individuals and companies subsequently rely on the national laws trans-
posing the directive, not on the directive itself.*® The directive, therefore, is
a less intrusive measure, as it allows Member States to make certain choices
and to integrate a certain rule into their own national law and legal system.
At the same time, directives also carry a higher risk of divergence between
Member States, as the implementation may differ between Member States and
as some Member States may fail to implement a directive or may implement
it incorrectly.#?

Decisions are legally binding acts addressed to specific addressees, and
hence are not of general application. Examples are Commission decisions
that grant specific farmers a subsidy or impose a fine on certain companies
for violating of EU competition law. Recommendations and opinions, on the
other hand, have no binding legal force. They can still have legal effect, for
instance as soft law or via the principle of legitimate expectations, but are not
binding as such.

3.6 EU Legislation and Decision-making

Where the EU wants to use a competence, for instance to adopt a regulation or
a directive, it must act via one of the decision-making procedures provided for
in the Treaty or secondary legislation.5° These procedures, therefore, regulate
how the EU can act. The most important decision making procedures that will
be discussed here are the ordinary legislative procedure set out in Article 294
TFEU and the two main special legislative procedures.>!

48  For the complex doctrine on the potential direct effect of directives see EU chapter 4.

49  As we shall see in EU chapter 7, it is then up to the Commission to check whether a
directive has been implemented correctly and to start infringement proceedings where
necessary.

50  For a discussion of non-legislative decision-making within the different institutions, see
chapter 2, as these procedures often entail the Institutions taking decisions on their own
and under their own internal rules, such as under Articles 31 TEU or 31,106(3), 236, 290 or
291 TFEU. The discussion here will focus on the legislative decision-making procedures.
For secondary legal bases see Case C-133/06 Parliament v Council (Secondary Legal Basis)
[2008] ECR 1-3180.

51 Pre-Lisbon this procedure was known as the co-decision procedure, in light of the
important role for the European Parliament as co-legislator with full rights. See also EU
chapter 2.
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3.6.1  The Ordinary Legislative Procedure

The ordinary legislative procedure involves the Commission, the European
Parliament and the Council in up to four ‘rounds'owhen trying to adopt legisla-
tion. The procedure starts with the Commission submitting a proposal to the
European Parliament and the Council for the first reading. The Parliament then
adopts a position whereby it rejects the Commission proposal, accepts the pro-
posal or, more commonly, proposes several amendments. The position of the
Parliament is then communicated to the Council. If the Council approves with
the position of the European Parliament, the act is adopted, and the procedure
is finished. If the Council does not agree, it shall adopt its own position, for
instance suggesting different amendments, and communicate this position to
the European Parliament and the Commission. The Commission will then give
its own views on the position of the Council to the Parliament.

The position of the Council and the views of the Commission then
form the starting point for the second reading. If the Parliament agrees
with the position of the Council at the end of the first reading, the act will
be adopted as formulated by the Council. If the Parliament simply rejects the
position of the Council, the proposed act is not adopted, and the procedure
stops. Alternatively, however, the European Parliament may again suggest
amendments. The Commission then gives an opinion on the amendments
proposed by the Parliament, after which the ball is back again in the court of
the Council. By a qualified majority the Council can then either approve all
amendments by the Parliament and adopt the act, or, if it does not agree, con-
vene a so called Conciliation Committee.>2

The Conciliation Committee is composed of an equal number of represen-
tatives of the Council and the European Parliament. These representatives
negotiate with each other and have six weeks to arrive at a text that is accept-
able for both institutions.5® The Commission also takes part in this Committee
to advise and suggest possible compromises. If no compromise is reached,
the act is not adopted. If a joint text can be agreed upon, however, the proce-
dure continues to the third reading.

52  For a discussion of the qualified majority voting procedure see EU chapter 2. If the
Commission has given a negative opinion on certain amendments of the European
Parliament, however, the Council may only adopt these by unanimity. This require-
ment further safeguards the position of the Commission at this stage of the legislative
procedure.

53  The representatives of the Council thereby have to approve the outcome with a qualified
majority, the representatives of the Parliament by a normal majority, following the voting
rules of their respective institutions.
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In the third reading, the European Parliament, by normal majority, and
the Council, by qualified majority, each have six weeks to either accept
or reject the compromise text drafted by the Conciliation Committee,
no further amendments being allowed. If one or both of the institutions
reject the text, the procedure ends and no act is adopted.

The ordinary legislative procedure therefore truly casts the Council
and the European Parliament as co-legislators, and also provides significant
influence to the Commission. As can already be guessed from the many dif-
ferent rounds, however, the ordinary legislative procedure can also take quite
some time. Largely for this reason, the trialogue has been invented. Essentially,
the trialogue moves the Conciliation Committee up to the first round. Instead
of exchanging amendments for two rounds, a Committee with representatives
from the Council and the Parliament is immediately set op to negotiate a joint
text. This joint text is subsequently submitted to the Council and Parliament
for an up or down vote, without any further amendments being allowed. The
main advantage of the trialogue is its speed, certainly when compared against
anormal ordinary legislative procedure. The downsides of trialogues, however,
include the reduced space for open and transparent debate, as most of the
negotiation takes place behind closed doors, and no further amendments are
allowed. Benefits and advantages, therefore, have to be carefully weighed in
practice.

3.6.2  Special Legislative Procedures

In addition to the ordinary legislative procedure, there are also some special
legislative procedures. The key difference between special legislative proce-
dures and the ordinary legislative procedure is the role played by the European
Parliament. In special legislative procedures the Parliament always plays
a more limited role.>* The two main special legislative procedures are the
Consent procedure and the Consultation procedure.

Under the Consent procedure, the European Parliament must consent to an
act but does not have the power to table amendments. Formally, therefore, it
can only say yes or no to the proposal on the table.5> Under the Consultation
procedure, Parliament only has to be consulted, i.e. given a chance to express
its view on a proposal. Parliament, however, cannot block legislation under

54  Alsosee Article 289(2) TFEU. Particular legal bases can add certain additional elements to
special legislative procedures.

55  See for examples of the consent procedure Articles 49 and 50 TEU, or 19(1), 218 and 352
TFEU.
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this procedure. Usually, moreover, consent procedures require unanimity in
the Council, preserving a veto for all Member States.>%

3.6.3  Determination of Legislative Procedure and the Qualification of
Legislative Acts

Which legislative procedure should be used for a specific act is determined
by the legal basis. Each legal basis simply indicates the required procedure.
Article 114(1) TFEU, for example, requires the ordinary legislative procedure,
whereas Article 115 TFEU requires the special consultation procedure.57

The procedure used for the adoption of an act also determines its qualifica-
tion as a legislative or a non-legislative act. Here again the rule is very simple.
All measures adopted via the ordinary legislative procedure or a special legis-
lative procedure qualify as legislative acts.5® This qualification is linked to the
involvement of the parliament. Vice versa, all acts adopted via non-legislative
procedures are non-legislative acts. This qualification is purely formal. It only
depends on the procedure used, and does not look at the content of the act at
all. The qualification of an act as legislative is relevant for the hierarchy of acts
in the EU. Because they partake in the democratic legitimacy of the European
Parliament, legislative acts are hierarchically placed above non-legislative
acts. The qualification as legislative or not-legislative, moreover, is also rele-
vant for the remedies available against an act, as will be further discussed in
chapter 7.

3.6.4  Delegation and Implementation

Often, EU legislative acts only provide a framework that needs to be further
developed or implemented. The Council and the Parliament can decide to
leave this task to the Commission, for example because it requires a certain
administrative expertise or because they want to focus on more high level
activities. In this context the EU Treaties distinguish between delegation and
implementation.

56  See for examples Articles 103(1), 109 and 115 TFEU.

57 A complication can arise where an act must be based on multiple legal bases and the
different legal bases cannot be combined. The selection or combination of legal bases
in such cases is governed by Cases C-300/89 Commission v Council (Titanium Dioxide),
ECLI:EU:Ci1991:244, Case C-338/01 Commission v. Council (AGGF) [2004] ECR 1-4829, Case
C-411/06 Commission v. Parliament and Council (shipment of waste) ECLI:EU:C:2009:518,
and Case C-166/07 Parliament v. Council (Irish Fund) [2009] ECR 1-7135.

58  Article 289(3). See also on this point Case C-583/11 P Inuit Tapiriit Kanatami and others v
Parliament and Council, ECL1:EU:C:2013:625.
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Under the process of delegation a ‘legislative act may delegate to the
Commission the power to adopt non-legislative acts of general application to
supplement or amend certain non-essential elements of the legislative act.5°
The delegated powers, however, may not concern the ‘essential elements of
an area, which must be dealt with in the legislative act itself.69 The use of del-
egated powers, moreover, can be subject to control by the Parliament and the
Council 8!

Sometimes legislation also requires further implementation at the EU level,
for instance where the Commission has to grant subsidies based on a legisla-
tive act establishing a subsidy scheme.2 To this end, a legislative act may grant
implementing powers to the Commission, or less commonly to the Council.
These implementing powers can be significant and far-reaching in practice.
For that reason, they are usually controlled by committees of national experts,
reporting back to the Council and/or the European parliament, and with dif-
ferent powers of checking the Commission. This entire system of committees
checking the implementation of EU law by the Commission is usually referred
to as Comitology.53

The precise border between delegation and implementation can be difficult
to draw in practice, as both can be very similar. For adopted acts, however, this
should not create any headaches as each act is required to indicate, in its title,
if it is delegated or implementing.64

59  Article 290(1) TFEU.

60 See also EcJ, Case C-427/12 Commission v Parliament and Council (Biocidal Products),
ECLI:EU:C2014:170.

61  Article 290(2) TFEU.

62  Inaddition, Member States of course always have the general obligation to implement EU
law as well. See both the general obligation of sincere cooperation in Article 4(3) TEU and
the specific obligation in Article 292(1) TFEU.

63  See Regulation 182/2011/EU laying down the rules and general principles concerning
mechanisms for control by Member States of the Commission’s exercise of implementing
powers, 0] 2011 L 55/13.

64  Articles 290(3) and 291(4) TFEU.



CHAPTER 4
The Scope, Nature and Effect of EAC Law

John Eudes Ruhangisa

4.1 Introduction

411  TheAim

This chapter examines the scope and origins of EAC law as well as its strength
and validity with regards to the Partner States. It does so with a view to analyz-
ing the relevance of EAC law within the integration process. The importance
of law within a regional bloc cannot be overstated, as there cannot be mean-
ingful integration without a solid regulatory framework to provide guidance
to the process. Undoubtedly, EAC law is a regulatory framework envisaged
by the Partner States to direct and control the integration process. However,
having the law scribed on paper is one thing, whereas giving effect to the law
is another. This chapter, in the spirit of studying this dichotomy, assesses the
status and effect of EAC law bearing in mind the fact that EAC has all the char-
acteristics of a supranational organization.!

41.2  The Structure

In this chapter we open the discussion by examining the various sources of
EAC law as provided by the Treaty which is the principal partnership accord
as well as the parent instrument of the Community. With this background the
study in this chapter goes on to analyze the range within which EAC law exerts
its operation. The influence and consequence of EAC law in the national legal
order is then evaluated before we proceed to look into the hierarchical relation

* Hon. Justice Prof. John Eudes Ruhangisa, judge of the High Court of the United Republic of
Tanzania and former registrar of the East African Court of Justice.

1 For more and detailed discussion on the supranational character of EAC see John Eudes
Ruhangisa, “From Rules to Reality: Creating a Legal Community for the Eac”, A Key Note
Address to the Second LEAC Conference on East African Integration Through law, organized
by Leiden University in Collaboration with the East African Court of Justice, Held at EAC
Headquarters, Arusha, Tanzania 5th May, 2016. See also Mbembe Binda, “Good Governance
and Foreign Direct Investment: A Legal Contribution to a Balanced Economic Development
in the East African Community”, PAD Thesis, Utrecht University, The Netherland, 25th August
2015, at page 89.
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of this law vis-a-vis national law. The chapter will conclude with a discussion
on how EAC law relates to other regional and international law.

4.2 Sources of EAC Law

In order to explain the scope of EAC law it is important to first consider its
sources. Each country or region has its own sources of law, which largely influ-
ence its legal system. The most common sources of law are Constitutions,
Parliamentary legislation (statutes), judicial decisions, treaties, protocols
and circulars issued by various policy organs. In the EAC regime, the sources
of law are: the Treaty for the Establishment of the East African Community
(the Treaty) which came into force on 7th July 2000, following its ratification
by the Partner States; Acts of the East African Legislative Assembly; decisions
of the East African Court of Justice; Protocols; and formal directives and deci-
sions of the policy organs of the Community.?

Within the EAc framework, the Treaty is the main source of Community
law and it outlines the areas of cooperation on which the Partner States of the
Community have agreed to cooperate. Under the Treaty it is agreed that, with
a view to strengthening their cooperation, the Partner States are resolved to
adhere to the fundamental and operational principles that shall govern the
achievement of the objectives set out in the Treaty and to the principles of
international law governing relationships between sovereign states. In this
regard, the relevant provisions of the Treaty are: Article 5 on the Objectives of
the Community; Article 6 on the Fundamental Principles of the Community;
Article 7 on the Operational Principles of the Community; and Article 8 on
the general undertaking as to implementation. For their mutual benefit,
Partner States have agreed to cooperate in the following fields: political, eco-
nomic, social, cultural, research, technology, defense, security, and legal and
judicial affairs.

In modern democracies, the legislative function of the State is a preserve
of the legislature (Parliament). This power is normally enshrined in the
Constitution, which is the mother of all laws in a particular state.? In the EAC,
the Treaty regulates the powers and functions of the organs and institutions

2 According to the East African Community structure the policy organs of the Community are
mainly two: the Summit of Heads of State and the Council of Ministers.

3 For example Article 64 (1) of the Constitution of the United Republic of Tanzania, 1977 which
provides that “legislative powers in relation to all Union matters and also in relation to all
other matters concerning mainland Tanzania is hereby vested in Parliament”. Also Article
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of the Community in the same way that Constitutions regulate the affairs of
states. Article 49 (1) of the Treaty vests the lawmaking function in the East
African Legislative Assembly (the Assembly) as it provides that “The Assembly
shall be the legislative organ of the Community.” The Assembly plays its
legislative role in the Community by passing Bills and having them assented to
by the Head of States in the Summit. The Bills that have been duly passed and
assented to are styled as Acts of the Community and are published in the East
African Community Gazette.

However, under common law tradition, in the course of performing their
duties, other state organs such as the judiciary can make law as well. Judges are
not supposed to make laws as their duty is to interpret it, but through statutory
interpretation a judge can make law. This is where the saying “[jJudges make
law” derives its origin.® The legal systems in the United Kingdom are based
largely on judge-made law. Judge-made law is law developed through decisions
by judges in the course of deciding cases brought before them. This is what is
famously called “common law” or case-law. Although after the 17th Century
new laws and law reforms in England have increasingly been brought about
through Acts of Parliament, usually inspired by policies of the Government
of the day, the development of case law still remains an important source of
law. A statement of law made by a judge in a case can become binding on later
judges and can in this way become the law for everyone to follow.5

The legal systems of the three founding countries of the EAc,” which inci-
dentally were under British colonial control, are Common law. It is this back-
ground that not only influenced their respective Constitutions, but also the
Treaty and the respect they give to the binding decisions of the East African
Court of Justice (EAC]).

The EAc] is the judicial body of the Community whose role, under Article
23 of the Treaty, is to ensure adherence to law in the interpretation and appli-
cation of and compliance with the Treaty. The EAC] has exercised its mandate
of interpretation under Article 27 of the Treaty by hearing and determining

94 (1) of the Kenya Constitution provides that “[t]he legislative authority of the Republic is
derived from the people and, at the national level, is vested in and exercised by Parliament.”

4 Article 49 (1) of the Treaty, Ibid.

5 Frederick Schauer, Do Cases Make Bad Law?, 73 U. Chi. L. Rev. 883 (2006). “It is thus no longer
especially controversial to insist that common law judges make law.”

6 Jan Komarek, Judicial Lawmaking and Precedent in Supreme Courts, (LSE Law, Society and
Economy Working Papers 4/2o11), http://ssrn.com/abstract=1793219.

7 The Republic of Kenya, the Republic of Uganda and the United Republic of Tanzania. The
Republic of Burundi and the Republic of Rwanda acceded to the Treaty on 18th June 2007 and
became full members on 1st July 2007.
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cases relating to infringement and contravention of the Treaty. Under Article
36 of the Treaty, the EAC] gives advisory opinions regarding questions of law
arising from the Treaty which affect the Community. The EAcC]J also has juris-
diction under Article 32 of the Treaty to hear and determine any matter arising
from an arbitration clause contained in a contract or agreement which confers
such jurisdiction to which the Community or any of its institutions is a party
or; arising from a dispute between the Partner States regarding the Treaty if
the dispute is submitted to it under a special agreement between the Partner
States concerned; or arising from an arbitration clause contained in a commer-
cial contract or agreement in which the parties have conferred jurisdiction to
it. The Court can also hear and give preliminary rulings on matters referred to it
by the national courts or tribunals of a Partner State concerning interpretation
or application of the provisions of the Treaty or the validity of the regulations,
directives, decisions or actions of the Community. Invariably the judges of the
EAC] through judicial pronouncements have also made laws in the course of
interpreting the Articles of the Treaty and developing regional jurisprudence.

One example is the landmark case of Callist Andrew Mwatella & 2 Others
vs. EAC.8 In this historic® case the applicants challenged the legality of the
actions of the Council of Ministers and the Secretariat in assuming control
over Assembly-led Bills. The Council had purported to withdraw four Private
Members’ Bills from the Assembly. The application before the Court ques-
tioned the right of the Council to delay the presentation of the Bills to the
House. It also challenged the validity of the meeting of the Sectoral Council on
Legal and Judicial Affairs (the Sectoral Council) held on 13th to 16th September
2005 and the decisions taken by it to write to the Speaker attempting to with-
draw the Bills pending before the Assembly, including the recommendation to
legalize decisions through Protocols not through Community Acts. The appli-
cation sought an order by the Court that the report of the Sectoral Council
meeting held on 13th to 16th September 2005 was null and void ab initio and
requested the Court to find that all decisions, directives and actions contained
in or based on it were null and void.

The Court found that the Sectoral Council on Legal and Judicial Affairs was
not constituted per Treaty, in particular Article 14 which provided that the
Council of Ministers shall “establish from among its members” only Sectoral
Councils and that Sectoral Council members were restricted to “Ministers”
as defined by the EAC Treaty. The Court found that Kenya and Tanzania were

8 Reference No. 1 0f 2005.
9 [Itis a historic case in the sense that it was the first ever case to be filed in the Registry of the
Court since 2001 when the Court was inaugurated.
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represented by non-ministers (including Attorney Generals) at the disputed
meeting of 13th to 16th September 2005 and therefore the meeting was not
properly constituted and did not amount to a lawful Sectoral Council meet-
ing. In this regard, its decision regarding the two Bills was ipso facto invalid.
However, the Court employed a prospective annulment principle as opposed
to retrospective annulment in order not to take the Community back to square
one on matters that the improperly constituted meeting had already decided.
It was this particular decision of the Court that led to an amendment of the
Treaty thereby validating participation of Attorney Generals in the Sectoral
Council for Legal and Judicial Affairs.1

On another issue the Court found that under Article 59 (1) any Member of
the Assembly may introduce a Bill. The Council does not have exclusive legis-
lative initiative to introduce Bills in the Assembly. It held that the Assembly
owns all Bills once tabled in the Assembly, whether they came initially by
way of Private Members’ Bills or Community Bills. As such, permission of the
Assembly would be required for withdrawal of any Bill. Such approval must
be sought and obtained through a motion passed by the Assembly and could
only be withdrawn by the member from whom it originated. In this case the
Council of Ministers was not the originator of the Bill. Thus, the Bill could not
be withdrawn by the Council of Ministers as purportedly done. All the Council
could do was to delay the debate.

As regards to the relationship between the Council and the Assembly, the
Court found that each has its own enumerated areas of competency.!! It held
that the Assembly is a creature of the Treaty as are the other Organs of the
Community and its competencies lie only with matters conferred upon it by
the Treaty, as is the case with all other Community Organs. In this regard, the
Assembly could only legislate on matters on which the Partner States had sur-
rendered sovereignty to the EAC.

By interpreting these Articles of the Treaty, the Court dutifully discharged its
major function under the Treaty and provided guidance for future operations
of the affairs of the Community Organs. The Court boldly told the Ministers
and the Attorney Generals that they had overstepped their boundaries and
that this was not acceptable in the realm of integration, where institutions
are created and given specific mandates to facilitate the integration agenda.

10  Article 13 of the Treaty for the Establishment of the East African Community was sub-
sequently amended to recognize the Attorneys General as Members of the Council by
adding sub article (c).

11 Article 14 (3) (c) and Article 16.
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Moreover, the Court, in order not to cripple the activities of the Community,
invoked the doctrine of prospective annulment.!2

The EAcy has also played its interpretative role in the case of Attorney
General of the Republic of Kenya vs. Independent Medical Legal Unit'3 where the
disputed issue among the parties regarded the interpretation of Article 30(2)
of the Treaty. The raised issue was whether Article 30(2) of the Treaty, which
provides a time limitation of two months, can be extended where there is a
“continuous violation of human rights.” The Appellate Division held that the
Treaty does not grant the EACJ any express or implied jurisdiction to extend
the time limit of two months.

Other cases where the Court has performed its interpretative role and
developed the Community jurisprudence include Christopher Mtikila vs. The
Attorney General of the United Republic of Tanzania and the Secretary General
of the East African Community;'* Prof Peter Anyang’ Nyong'o & others vs. AG of
Kenya & 5 Others;'® and East African Law Society and 4 Others vs. Attorney
General of Kenya and Others.16

The Council of Ministers is the policy organ of the Community. The role
of the Council is to make regulations, issue directives, take decisions, make
recommendations and give opinions which are binding on the Partner States;
on all organs and institutions of the Community other than the Summit; the
Court and the Assembly within their jurisdictions; and on those to whom they
may under the Treaty be addressed.!” Thus, the Council also plays a law-mak-
ing function within the Community.

If we were to rank the sources of EAC law hierarchically, there is no doubt
that the Treaty leads in this arrangement as it specially presents itself in the
integration process the way national constitutions lead in creating the rest of
the laws in the respective countries. Likewise, in any regional organization it
is the treaty that stands on top of the legal order as a groundnorm from which
all laws derive their strength and origin. Protocols, being creatures of the
Treaty, come next in the lineage of sources of law in the EAC. However, for ease
of enforceability, and to give them effect, the contents and spirit of the pro-
tocols have to be translated into law by the Assembly through the legislative
process. Likewise, the decisions or directives of the Council of Ministers or of

12 Reference No.10f 2005.

13 Appeal No.1 of 2011

14  Reference No. 2 of 2007.

15  Reference No. 1 of 2006.

16  Reference No. 3 of 2007.

17 Article14 (3)(d) and Article 16 of the Treaty.
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other policy organs of the Community have to be translated into law in order
to give them a binding effect and make them enforceable in the court of law.

In any case, a Council decision cannot legally contravene the legislation of
the Assembly. If it does, wittingly or unwittingly, such decision of the Council
shall be ultra vires the law and therefore void to the extent it contravenes that
legislation. Could this be one of the reasons for the Council of Ministers’ reluc-
tance or very slow pace in presenting Bills that translate the protocols into
Acts of the Assembly? For quite some time the Council of Ministers has been
uncomfortable with demands and even attempts to translate the protocols
into law. This prompted three members of the Assembly to seek the Court’s
intervention in the case of Callist Andrew Mwatella & 2 others vs. EAC (Supra),
where the Council decided to hold the Private Members’ Bills!® that were sent
to the Council for input. The Council was of the strong view that there was
no need for specific legislation in those areas since the relevant protocols, the
Treaty and Council decisions were adequate.

It is important to note that in 2013 the Council of Ministers proposed an
amendment to the Treaty which would somewhat ensure its full control of
the Assembly. This was at the instance of one Partner State which was not
happy with a Private Members’ Bill that sailed through to become an Act
of the Assembly. It failed however, when the remaining three Partner States
declined to support the proposal to amend the Treaty. The proposed amend-
ment intended to remove the part of Article 59 that states as follows: “subject
to the rules of procedure of the Assembly, any member may propose any motion
or introduce any Bill in the Assembly”" If the said proposed amendment sailed
through, it would have substantially reduced the amount of legislation for
passing through the Assembly, as most Bills are proposed by private members.

It is legitimate to state that there has been a running tension between the
Council of Ministers and the Assembly, with the former heavily relying on pro-
tocols and Summit directives to move forward key aspects of the integration
agenda, something viewed as a slight by the Assembly. This is particularly seen
in the relationships between Protocols and Acts, whose contents can overlap.2?

18  The East African Community Trade Negotiation Bill, The East African Community Budget
Bill, The East African Community Inmunities and Privileges Bill, and The Inter-University
Council for East Africa Bill.

19 At the 25th Meeting of the Council of Ministers held in Bujumbura in August, Tanzania
proposed that article 59 of the Treaty be amended to remove the part that states that
“subject to the rules of procedure of the Assembly, any member may propose any motion
or introduce any Bill in the Assembly.”

20  EAC Regulatory Capacity Review.
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The Assembly is not in favour of protocols, because they limit its flexibility,
while the Council prefers protocols, which are its own creation and within its
control.

4.3 Scope of EAC Law

The scope of EAC law mostly covers matters related to the adherence to, appli-
cation of, and compliance with the Treaty. This means that EAC law restricts
itself only to the areas of cooperation as identified and agreed upon by the
Partner States and it is within these areas where EAC law takes precedence
over similar laws of Partner States. The agreed areas of cooperation are: politi-
cal, economic, social and cultural fields, research and technology, defence,
security and legal and judicial affairs.2!

Although the EAC Partner States have expressed, through the Treaty, their
common desire of ceding some elements of their sovereignty to the EAC
(a supranational organization), they still maintain a considerable degree of
sovereignty. In this regard it is only in the identified areas of cooperation that
they have relinquished some sovereignty as it is only in these areas that Partner
States are under an obligation to harmonize their policies and laws. Likewise, it
is only in these areas that the Assembly can legislate. This scenario introduces
the pertinent question of when and where EAC law can be relied upon. This
question has two limbs, “when” and “where”. The answer to “when” is partly
found in the discussion above but may also be personal. Legal persons (natural
persons and fictitious persons such as corporations) may invoke EAC law at
any time, if their rights under the Treaty have been infringed or violated by a
Partner State or an institution of the Community. The Treaty clarifies this view
by providing that “any person who is resident in a Partner State may refer for
determination by the Court, the legality of any Act, regulation, directive, deci-
sion or action of a Partner State or an institution of the Community on the
grounds that such Act, regulation, directive, decision or action is unlawful or is
an infringement of the provisions of this Treaty."22

The answer to the second limb of the question, “where’, is also answered
by the Treaty in Articles 33 and 34. While the EACJ exercises jurisdiction over
disputes that arise out of the Treaty, this jurisdiction is not exclusive to the
EACJ; national courts also share part of this jurisdiction. The Treaty provides
that except where jurisdiction is conferred on the Court by the Treaty, disputes

21 Article 5 (1) of the Treaty, op. cit.
22 Article 30 of the Treaty.
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to which the Community is a party shall not on that ground alone, be excluded
from the jurisdiction of the national courts of the Partner States.?3 This appears
strange and contradictory when the same Treaty goes on to say that decisions
of the EAC] on the interpretation and application of the Treaty shall have pre-
cedence over decisions of national courts on a similar matter.24

It is the role of the Court to ensure that rules are adhered to in the course of
integrational pursuits, and that the rights of the citizens are respected across
the region. For there to be consistency in the way integration issues are being
handled, EACJ decisions on integration matters should prevail over national
courts and other tribunals, per Article 33 (2), despite Article 33 (1) calling for
national courts to share jurisdiction with EACJ on Community matters.

Furthermore, the EAC]’s jurisdiction is circumscribed by other judicial
mechanisms that have been introduced by subsequent Protocols to the Treaty.
This can be seen in both the Customs Union Protocol and the Common
Market Protocol. Article 41(2) of the Customs Union Protocol, which deals
with dispute settlement, establishes committees to handle disputes arising out
of the Protocol and gives these committees finality in determining such dis-
putes. The Court is excluded and denied a role in the entire process except if
a party challenges the decision of the Committee on grounds of fraud, lack of
jurisdiction or other illegality.?>

Again, under Article 54(2) of the Common Market Protocol, jurisdiction to
entertain Common Market related disputes has mainly been given to national
courts the EAC] is given a very limited role. The national courts are responsible
for dealing with complaints by businesses and citizens to protect their rights
under EAC regulations. However, as stated earlier, while the national courts are
given first priority on matters concerning the enforcement of rights and free-
doms arising out of the Common Market Protocol, Article 33(2) of the Treaty
recognizes EACJ decisions on the interpretation of the Treaty and Community
law as being superior to national court decisions on the same matter. This ten-
dency of ousting the jurisdiction of the EAC]J is not conducive to the integra-
tion agenda and has the effect of undermining the Court itself and hindering
the development of uniform regional jurisprudence.

23 Article 33 (1)of the Treaty.

24  Article 33 (2) of the Treaty.

25  Harold R. Nsekela, Overview of the East African Court of Justice, A Paper Presented
During the Sensitisation Workshop on the Role of the EAcJ in the EAC Integration,
Imperial Royale Hotel, Kampala, Uganda, 1st-2nd November, 2011. See on the different
situaiotn under EU law, where the CJEU has always claimed exclusive ultimate jurisdic-
tion, EU Chapter 4.
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Upon the opportunity to make a judicial pronouncement on the systematic
erosion of its jurisdiction, the EAc], while answering the issue whether it lacks
jurisdiction over disputes arising out of the implementation of the Customs
Union and the Common Market Protocols and after examining the impugned
Articles of the Protocols, tried to find a way of guarding its jurisdiction by mak-
ing the following finding:

...we do not find, within the Customs Union and the Common Market
Protocols, a provision that confers jurisdiction to resolve disputes arising
from the interpretation of provisions of both Protocols either to an organ
of a Partner State or of the Community, save this Court.26

The Court concluded that it has jurisdiction over disputes arising out of the
interpretation and application of the Treaty which, for re-emphasis, includes
the Annexes and Protocols thereto. However, the Court did not take time to
either expound on the relevance of the impugned Articles of the Protocols or
explain the intention of the Partner States in including the provisions which
appear to suggest that the Court does not have jurisdiction over these matters.
This issue is exemplified when the said impugned Articles of the Protocols are
read together with a proviso to Article 27(1) of the Treaty which states:

Provided that the Court’s jurisdiction to interpret under this paragraph
shall not include the application of any such interpretation to jurisdic-
tion conferred by the Treaty on organs of Partner States.

Throughout the hearing of the case the Counsel to the Community who repre-
sented the Respondent kept the Court under constant reminder of the inten-
tion of those who framed the impugned Articles of the Protocols, the exercise
he coordinated, as being to oust the jurisdiction of the Court in these matters.

The submission by the Counsel to the Community about the Court not hav-
ing jurisdiction over such matters had been the position consistently taken
by the Partner States. This view can be found in the submission by Mr. Amos
Wako, the then Attorney General of the Republic of Kenya, during the hear-
ing of an Application for temporary injunction in the famous Anyang’ Nyongo
case?” where he said:

26  Case of East African Law Society v. The Secretary General of the East African Community,
Reference No. 1 of 2011, at pg 23 of the Judgment.

27  Peter Anyang’ Nyong'o and 10 Others v. The Attorney General of the Republic of Kenya and 5
Others, Reference No. 1 of 2002.



THE SCOPE, NATURE AND EFFECT OF EAC LAW 149

...Since you have an Article in the treaty which is specific to that issue,
Article 52 then you have no jurisdiction. This is because the matter for
deciding on the validity of election is a matter for the national courts and
not this court [EAC]]. In other words, at the stage in which we are today,
with your limited jurisdiction, you should not wittingly or unwittingly,
assume jurisdiction on matters on which the Treaty itself has said should
be determined by the national courts.?8

When the Court in its ruling rejected the Attorney General’s argument on this,
the Treaty was immediately amended to mark the Partner States’ seriousness
and a proviso to Article 27 (1) was added. The added amendment basically
reflected the above Attorney General’s views. Considering this background,
it is likely that the purpose for including the impugned controversial dispute
settlement provisions in the two Protocols was to oust the jurisdiction of the
Court, an outcome which would arguably be detrimental to integration.2?

4.4 The Effect of EAC Law in the National Legal Order

The EAC Treaty came into force upon ratification by all three founding Partner
States and upon the Partner States successfully depositing the instruments of
ratification with the Secretary General.3? Once this was completed, the Treaty
became part of the law of the land but it had no special position within the
individual Partner States’ legal framework until it was formally accepted by
their respective Parliaments. The EAC Partner States have dualist as opposed
to monist systems regarding the relationship between their respective national
law and international law or other regional law. In monist States, international
or regional law does not require to be translated into national law, but it is sim-
ply incorporated and has an automatic effect in national or domestic systems.
On the contrary, dualist States, the category to which the EAC Partner States
belong, accentuate the difference between national and international law, and

28  Pg 65 of the typed court proceedings of 24/11/2006 in the case of Peter Anyang’ Nyongo
and 10 Others v. The Attorney General of the Republic of Kenya and 5 Others, Reference
No. 1 of 2002. [Emphasis added].

29  Compare in this regards also Opinion 2/13 on the draft agreement providing for the acces-
sion of the European Union to the Convention for the Protection of Human Rights and
Fundamental Freedoms ECLI:EU:C:2014:2454, and the rules of the jurisdiction of the
CJEU discussed in EU Chapter 4.

30  Article 152 of the Treaty.
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require the translation of international law such as Treaties and Protocols into
national law by way of ratification or domestication. Therefore, in order to give
effect to the Treaty, the Partner States had to incorporate it into their national
legal systems by way of ratification/domestication.3! This incorporation was
achieved by the passing of domestic legislation that gave effect to the Treaty
within each national legal system.32 This is as provided by Article 8(2) of the
Treaty which stipulates that:

Each Partner State shall, within twelve months from the date of signing
this Treaty, secure enactment and the effective implementation of such
legislation as is necessary to give effect to the Treaty, and in particular—
(a) to confer upon the Community the legal capacity and personal-
ity required for the performance of its functions; and
(b) to confer upon the legislation, requlations and directives
of the Community and its institutions as provided for in this
Treaty the force of law within its territory.33

In accordance with this Treaty provision, each Partner State enacted a specific
law to give effect to the Treaty within the domestic legal order. In the case of
Uganda for example, this law is the East African Community Act of 2002 (EAC
Act). The EAC Act gives the force of law in Uganda to the Treaty34 since the
Treaty provisions are also part of the law of the land3® and can be enforced and
allowed in Uganda.36 In the case of the United Republic of Tanzania, through
its Legislature the law was enacted to domesticate the Treaty.3” It is this par-
ticular Act, No. 4 of 2001 that provides for giving effect to the provisions of

31 Articles 152 Ibid.

32  For Tanzania see The Treaty for the Establishment of the East African Community Act,
2001 (Act No. 4 of 2001 / Cap 4m1). For Uganda see East African Community Act, 2002, for
Kenya see The Treaty Establishing the East African Community Act (No. 2 of 2000), for
Rwanda see Law No. 29/2007 of 27/06/2007, and for Burundi the information that was
obtained during research was that Burundi has no specific law in place domesticating the
treaty as the country ascribes to the principle of Monism. Accordingly when EAC Treaty
was ratified it became part and parcel of the laws of Burundi. As such there was no need
for enacting another law domesticating EAC Treaty.

33  Article 8 (2) of the Treaty, op. cit.

34  Section 3 (1) of East African Community Act, 2002 (Uganda).

35  Dora Byamukama, “The EAC Treaty has the force of law in Uganda’, op. cit.

36  Section 3 (2) of the East African Community Act, op. cit.

37  The Treaty for the Establishment of the East African Community Act, 2001 (Act No. 4 of
2001 [ Cap 4q11).
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the Treaty for the Establishment of the East African Community and for con-
nected purposes. This law applies to Tanzania Mainland as well as to Tanzania
Zanzibar.38

In my view, the directive of Article 8(2) of the Treaty in relation to EAC law
goes against direct effect. This is a major difference with Eu law, and perhaps the
breeding ground for problems in the future as integration gains momentum.3°

Arguably this legal requirement for domestication of the Treaty and the
Protocols*® represents an escape clause for direct effect of international agree-
ments as commonly understood under Public International Law. However,
there is no such requirement for ratification of EAC laws enacted by the
Assembly in exercise of its legislative powers. EAC laws, therefore, take imme-
diate and automatic effect in the Partner States after being signed by the Head
of States of the Partner States. In other words, EAC laws have direct effect
and take precedence over similar laws in the Partner States.#!

The effect of EAC Protocols is unclear. Arguably the domestication of the
Treaty by the Partner States was by extension and by necessary implication
the domestication of the Protocols thereto as the Protocols form an integral
part of the Treaty.#? The ambivalence here is whether subsequent Protocols
signed by the EAC would by effect of the domesticated Treaty be automatically
binding on the Partner States without being ratified first. The Treaty makes
the situation even more confusing when it categorically provides that each
Protocol shall be subject to signature and ratification by the parties thereto.*3

Within the EAC structure, the Assembly is the only Organ mandated
to enact the laws for the Community.#* By the term “laws”, we refer to Acts
of the Assembly as opposed to other legal instruments*® originating outside
the Assembly framework. Invariably the Assembly passes legislation the way
National Parliaments legislate for the respective Partner States. However,

38  Section1(2) Ibid.

39  Compare in this regard also Eu Chapter 4 on the conditions for direct effect of EU law.
under EU law, moreover, this direct effect depends on EU law itself, not on the national
laws transposing EU law.

40 According to Article 151 (4) of the Treaty, Protocols are integral parts of the Treaty.

41 They can be compared in that sense to EU Regulations.

42 Article 151 (4) of the Treaty, Ibid.

43 Article1s1 (3), Ibid.

44  Article 49 (1) of the Treaty, Ibid.

45 Other legal instruments include for example Protocols, Memorandum of Understanding,
Regulations and Rules. Regulations and Rules are subsidiary legislation made by various
authorities which derive the authority to do so from the Treaty, Protocol or any Principal
Act made by EALA.
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according to the Treaty as earlier highlighted, the legislation to domesti-
cate the Treaty, effectively conferred upon the Community legislation, regu-
lations and directives, the force of law within its territory such that once
passed as an Act of the Community then that law so enacted by the Assembly
should also become a law domesticated, as provided under Article 8(2) (b)
highlighted above.

Accordingly, under Article 8 (2) (b) any Community law enacted by
the Assembly, as well as the regulations and directives of the organs of the
Community have a direct effect such that there is no further ratification or re-
domestication of any EAC law required subsequent to the domestication of the
Treaty by the Partner States. One such example is the Customs Management
Act, 2004 which was enacted by the Assembly to replace the respective cus-
toms laws of the Partner States.*¢ This Community law did not undergo any
ratification procedure in the Partner States.

The EAc] decisions on EAC matters do not only bind the Community and
its organs but also the Partner States and their respective institutions includ-
ing national courts. The EAC] has to remain steadfast in the discharge of its
functions as although under the Treaty the Partner States have undertaken to
maintain the rule of law this does not necessarily translate into practice. The
Partner States have demonstrated the lack of it especially when the Court ruled
in the case of Anyang’ Nyongo’in 2006 temporarily halting the business of the
Assembly. The Partner States immediately embarked on a process of amending
the Treaty which was also another subject of a Reference by the East African
Law Society.#” The Court stood its ground and even in the subsequent judg-
ments in the case of Anyang’ Nyong'o and that of the East African Law Society it
declared the process of amending the Treaty and some provisions introduced
in the Treaty as infringing the same Treaty.

The Partner States have under Article 38 of the Treaty undertaken to accept
and implement the judgments of the EAc]. Under Article 33 of the Treaty, deci-
sions of the Court on interpretation and application of the Treaty have prece-
dence over decisions of national courts on similar matters. This specific Article
has implications for the national Courts as the decisions of the EAC]J can there-
fore be used as precedents in the national courts.

46 Other such laws include: The East African Community standardization, Quality
Assurance, Metrology and testing Act, 2006; The East African Community Competition
Act, 2006; The Lake Victoria Transport Act, 2007.

47  East African Law Society and 4 Others v. Attorney General of Kenya and Others, Reference
No. 3 of 2007.
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Although the EAC] does not have execution mechanisms whereby it can
compel the Partner State to comply with its decisions, there has not been any
instance where the Partner States have declined to comply with the Court’s
decisions. This can be evidenced from the cases of James Katabazi & 21 Others
vs the Attorney General of the Republic of Uganda and the Secretary General of
the East African Community;*® Plaxeda Rugumba vs the Attorney General of the
Republic of Rwanda;*® Prof Anyang’ Nyongo & 10 Others vs the Attorney General
of the Republic of Kenya and 5 Others.50 In these cases the Court made declara-
tions that the acts of the Partner States were in contravention of the Articles
of the Treaty with which the Partner States complied by taking steps to cor-
rect or rectify the Act, regulations, directives, decisions or actions that had
infringed the Articles of the Treaty. A good example is the case of Anyang’
Nyongo' where the Republic of Kenya had to review its rules of elections of
Kenyan representatives to the Assembly in order to comply with Article 50
of the Treaty. Moreover, in the case of Katabazi suspects of terrorism were
released by the state security agent which had initiated court martial crimi-
nal proceedings against them notwithstanding the fact that they were civilians
and during which the suspects were denied bail and legal representation.

The effect of the EAC] not having execution mechanisms of its own is that
under Article 44 of the Treaty it will depend on the process of execution in the
Partner States regarding matters of pecuniary nature. However, where execu-
tion regards matters where the Court has made declaratory decisions then it
will rely on the goodwill of the Partner States to implement or comply with the
decisions of the Court.

4.5 The Hierarchy between EAC Law and National Law

Essentially, a discussion on the hierarchy between EAC law and national law
is a discussion on which of the two sets of law is superior to the other if they
were to be placed on a ladder to determine the order of precedence. This goes
with the examination on the usefulness of EAC law to the people living in the
Partner States.

In order to complement Article 8 (2) (b), the Treaty goes on to state cat-
egorically that Community organs, institutions and laws shall take precedence

48  Reference No. 10f 200;.

49  Reference No. 8 of 2010.

50  Reference No. 1 0f 2006, This case is reported in EALS Law Digest, 2005-2011, pp. 173-195,
published by EALS with leave of EAC].
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over similar national ones on matters pertaining to the implementation of
the Treaty. Further the Partner States are under a general obligation to make the
necessary legal instruments to confer precedence of Community organs, insti-
tutions and laws over similar national ones. It is this particular character of pre-
cedence of Community institutions and Community laws that makes the EAC
a supranational organization as opposed to an intergovernmental one.5! This,
in essence, means that if there is a Community law on Customs Management,
for example, like the East African Community Customs Management Act, 2004
this law automatically takes precedence over similar national laws on matters
pertaining to the Treaty.52 This view is supported by the essence of Section 3 of
the East African Community Customs Management Act, 2004 which provides
that “The Directorate of Customs as established by the Council under the Treaty
shall be responsible for the initiation of policies customs and related trade mat-
ters in the Community and coordination of such policies in the Partner States”.

The hierarchy of EAC Law over national law can also be found in Article 33
of the Treaty read together with Article 27 on Jurisdiction of the Court and
Article 34 according to which national courts may refer matters on issues
of interpretation of the Treaty for a preliminary ruling by the Eacj. This is
one of the rare opportunities where national courts, at all levels, are given a
chance to interact with an international court through litigation. When faced
with a case requiring the application or the interpretation of the Treaty or any
other EAC law, the national courts are required to refer the matter to the EAC]
for preliminary ruling.5® Unlike other regional and international courts there
is no requirement under the EAC Treaty that a party must exhaust local reme-
dies before coming to the EAC]. A party may file a case with the EACJ in respect
of a violation or infringement of an Article without having to exhaust local
remedies as long as he/she is resident in a Partner State.54

Under Article 33(2) of the Treaty, decisions of the EACJ on matters of inter-
pretation and application of the Treaty have precedence over decisions of
the national courts on similar matters. Article 34 of the Treaty also provides

51 It is interesting to note that whereas the Treaty recognizes East African Community as
a supranational organization, the EAC Secretariat and the Partner States degrade it to
the status of being an intergovernmental organization, and this is the meaning of EAc
as posted on the EAC web site. Compare in this regard also the central importance of
the supremacy of EU law for the nature and effectiveness of the EU, as described in EU
Chapter 4.

52  See Dora Byamukama, “The EAC Treaty has the force of law in Uganda’, New Vision News
Paper, Kampala, Uganda, 25th November, 2015.

53  Article 34 of the Treaty, op. cit.

54  Section 30 (1) of the Treaty, op. cit.



THE SCOPE, NATURE AND EFFECT OF EAC LAW 155

that where a question is raised before any court or tribunal of a Partner State
concerning the interpretation or application of the provisions of the Treaty or
validity of the regulations, directives, decisions or actions of the Community,
that Court or tribunal shall, if it considers that a ruling on the question is nec-
essary to enable it to give judgment, request the Court to give a preliminary
ruling on the question. The implementation of this provision requires the
national judge before referring the issue to the EACJ to first satisfy himself that
the following two conditions are fulfilled:>5

1) A question concerning the interpretation or application of the
Treaty or a question concerning the validity of the regulations,
directives, decisions or actions of the Community must be raised in
a case before him;

2) A ruling on the question must be necessary to enable the national
judge to give judgment in the particular case.

With regards to the first condition, namely that “a question of Treaty interpreta-
tion must be raised”, the national court is solely entitled to appreciate whether
or not a particular case raises a question of interpretation or application of the
Treaty or a question concerning the validity of the regulations, directives, deci-
sions or actions of the Community. The answer by the EAc] to the question
raised by national courts in the reference for preliminary ruling is binding on
the court that made the reference and on other national courts when subse-
quently faced with a similar issue. The Treaty is silent as to who should raise
this question. Arguably, the question could be raised by any party to the case
before the national judge or by the judge himself/herself.

However, it follows from the second condition that any such question does
not necessarily need to be referred to the EAcJ for a preliminary ruling. The
question must be necessary in order for the national court to give its judg-
ment. This of course leaves the national court very wide discretion to ascertain
whether a decision on a question of Community law is necessary to enable it
to give its judgment. In the exercise of this discretion, the national courts must
be guided by a number of principles which are not provided for in the Treaty.>¢

55  See for further details on this procedure under EAc and EU law Chapter 8 and EU
Chapter 8.

56  Harold R. Nsekela, “Cooperation between the East African Court of Justice and the
national courts of Partner States”, A Paper presented during the United Republic of
Tanzania Judges Conference, Arusha, Tanzania, 31 August, 2009.
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To fill this void the EAc] formulated and published guidelines for national
judges wishing to refer questions to the Eac] for preliminary ruling.57

The issue of hierarchy between EAC law and national law was discussed in a
reference for preliminary ruling to the EACJ made by the High Court of Uganda
under Article 34 of the Treaty in the proceedings involving The Attorney General
of the Republic of Uganda and Tom Kyahurwenda.>® The High Court of Uganda
had referred for a preliminary ruling on two questions:

(a) Whether the provisions of Articles 6, 7, 8 and 123 read together with
Articles 27 and 33 of the Treaty are justiciable in the national courts
of Partner States; and

(b) Whether the provisions of Articles 6, 7, 8 and 123 read together with
Articles 27 and 33 of the Treaty are self-executing and confer suffi-
cient legal authority on the national courts of the Partner States to
entertain matters relating to Treaty violations and to award com-
pensation and/or damages as against a Partner State.

At paragraphs 50 and 51 of its ruling the Court stated as follows:

50.  The Court holds that by resorting to the use of the word “shall” in Arti-
cle 34 and having regard to the raison detre of the preliminary rul-
ing procedure expounded above, it was the intent and purpose of the
framers of the Treaty to grant this Court the exclusive jurisdiction to
entertain matters concerning interpretation of the Treaty and annul-
ment of Community Acts.

51 The Court deems it important to distinguish the application of the
Treaty from interpretation of the same as found in Article 34. Whereas,
as we held above, interpretation is the preserve of this Court, the
same is not necessarily the case for the application of the Treaty by
the national courts to cases before them. It would defeat the purpose
of preliminary reference mechanism if the Court’s interpretation of
Article 34 of the Treaty extended to “application of treaty provisions”.
The purpose for the mechanism is for the national courts to seek

57  The EACJ-Court Users Guide, page 35 (Guidelines on a Reference for Preliminary Ruling).

58  Case Stated No. 1 of 2014. This Preliminary Reference arose out of a Miscellaneous
Application before the High Court of the Republic of Uganda (“the High Court”) arising
from Civil Suit No. 298 of 2012 between Tom Kyahurwenda and The Attorney General of
Uganda. The High Court stayed the proceedings pending the preliminary ruling of the
East African Court of Justice (“the Court”).
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interpretation of the Treaty provisions in order that they may then
apply them to a case at hand. Hence, to interpret Article 34 as requir-
ing “application of the Treaty provision” to be excluded from the pur-
view of national courts would “lead to a result which is manifestly
absurd or unreasonable’. In this regard, Article 32 (b) of the Vienna
Convention on the Law of Treaties cited above acknowledges an absur-
dity exception to the literal interpretation of any Treaty.

52.  The national courts seek interpretation from this Court in order to be
empowered to apply the Treaty provisions to the facts of the case(s)
before them.

In conclusion the Court held that:

(a) Article 34 of the Treaty for the Establishment of the East African Com-
munity grants this Court exclusive jurisdiction to interpret the Treaty
and to invalidate Community Acts.

(b) National courts and tribunals are entitled to entertain matters involy-
ing the violation of the Treaty and the application of the provisions of
the Treaty within the context of Articles 33 and 34.

(c) Decisions of this Court in the interpretation of the Treaty take prece-
dence over decisions of the national courts and tribunals on similar
matters.

(d) Articles 6, 7 and 8 of the Treaty are justiciable before the national
courts and tribunals of the Partner States.

(e) While they remain inoperative, Paragraphs 2, 3 and 4 of Article 123
of the Treaty are not justiciable both before this Court and before the
national courts and tribunals.

In East African Law Society vs the Secretary General of the East African
Community, Reference No. 1 of 2011 the Court held that:

As Partner States, by virtue of their being the main users of the Common
Market Protocol on a daily basis, it would be absurd and impractical
if their national courts had no jurisdiction over disputes arising out of
implementation if it did not provide for right of individuals to invoke it
before national courts.

From the above explanation and cases, it appears that national courts can
entertain matters related to Community law in respect of application of the
Treaty but when it comes to interpretation of the Treaty it is the sole jurisdiction
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of the Eacj]. With regard to Article 33(2) which provides that the decisions of
the Court on the interpretation and application of the Treaty shall have prece-
dence over decisions of national courts on a similar matter, the court opined at
paragraph 6o that reading the Article together with Articles 27 and 34 it would
be that the framers of the Treaty envisaged a situation where it is possible
to contract out of the general norm of the EACJ having sole jurisdiction as to
interpretation; and to give instead, concurrent jurisdiction of interpretation on
a given subject matter to both the Court and the national courts. In such case
the interpretation of the EACJ takes precedence.

It also appears that the Court has concurrent jurisdiction with the national
courts. This matter was discussed in two cases where the Court was of the view
that the Treaty needs to be amended to rectify this. In the case of East African
Law Society and 4 Others vs the Attorney General of Kenya and 3 Others5® the
Court observed the need to amend the new proviso that was introduced in
Article 27(1) on Jurisdiction of the Court that states “Provided that the Court’s
Jurisdiction to interpret under this paragraph shall not include the application
of any such interpretation to jurisdiction conferred by the Treaty on organs of
Partner State”. This proviso should also be read together with Article 30(3) that
provides “The Court shall have no jurisdiction under this Article where an Act,
regulation, directive, decision or action has been reserved under this Treaty to an
institution of a Partner State”. It should also be read together with 33(1) “Except
where jurisdiction is conferred on the Court by this Treaty, disputes to which the
Community is a party shall not on that ground alone, be excluded from the juris-
diction of the national court of the Partner States” The Court has reiterated
in several decisions as those mentioned hereinabove expressed the need to
amend the Treaty in order to clear the confusion.

4.6 The Relationship between EAC Law and Other Regional and
International Law

Asindicated earlier in this work, the EAC Partner States have dualist as opposed
to monist systems regarding the relationship between their respective national
law and international or regional law. This means that international law has
to be national law as well otherwise it will not be considered as law in dualist
systems and judges cannot apply it nor can citizens rely on it.

59  Reference No. 3 of 200;.



THE SCOPE, NATURE AND EFFECT OF EAC LAW 159

As the EAC is not, as of yet, considered to be a state, any international or
other regional laws are of no effect to the EAC as a Community but only bind
the individual Partner States that subscribe to that particular international law.
In that case the usual dualist state procedure has to be followed for such inter-
national or regional law to be applied in a particular Partner State where EAC
law has direct effect.

Arguably, the only international law that the Treaty recognizes and adopts
within the EAC legal framework is the African Charter on Human and Peoples
Rights which is explicitly mentioned in Article 6 of the Treaty:

The fundamental principles that shall govern the achievement of the objec-
tives of the Community by the Partner States shall include:

b)y ..,

d) good governance including adherence to the principles of democ-
racy, the rule of law, accountability, transparency, social justice, equal
opportunities, gender equality, as well as the recognition, promotion

and protection of human and peoples rights in accordance with the
provisions of the African Charter on Human and Peoples’ Rights.5°

While, the EAC] is not bound by decisions of other regional and national
courts, such decisions are considered to be of persuasive authority. The EAC]
has drawn a lot of inspiration from the revolutionary case law of the Court of
Justice of the European Union (cJEU) which can be evidenced in many of its
judgments where it has cited some of the cases of the cJEU. This shows that the
EAC] recognizes the potential advantages of the European notions of auton-
omy and primacy of Community law.6! Other regional Courts such as the sapc
Tribunal and the coMEsA Court of Justice have also gained inspiration from
the decisions of the EACJ when handling cases before them and vice versa.

Furthermore, in playing its role of interpretation of the EAC Treaty the
Court has largely drawn inspiration from the Vienna Convention on of the Law
of Treaties and from other sources of persuasive value.

60  Article 6 of the Treaty, op. cit.
61 See further on these concepts EU Chapter 4.
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4.7 Conclusion

The discussion in this chapter has examined the sources of EAC law, its scope
and its supranational character. It has been pointed out that the supranational
character of EAC law as envisaged under the Treaty to a large extent puts the
Partner States in a very difficult situation for they are not wholly ready to
cede a substantive part of their sovereignty. This creates a dichotomy in that
Partner States still wish to maintain their full sovereignty whereas their com-
mitments under the Treaty demand them to cede part of their sovereignty to a
the Community. This is a paradoxical situation which Partner States find them-
selves in whenever they are called upon to propose Bills for legislation by the
Assembly. As a result, Partner States prefer Protocols to Acts of the Assembly,
the position that is vehemently opposed by the members of the Assembly who
resort to tabling Private Members’ Bills.



CHAPTER 4A
The Scope, Nature and Effect of EU Law

Armin Cuyvers

41 Introduction: ‘the very foundations of EU law’!

This chapter deals with some of the most foundational doctrines of EU law,
including supremacy and direct effect.2 These doctrines have been vital for the
success of the EU, also in the early days of European integration. It can safely
be said that without these doctrines the EU would never have been as success-
ful and effective as it has been. Considering their vital role in EU integration,
it may even be said that direct effect and supremacy form essential elements
for any regional system that truly wants to be effective and deliver concrete
benefits to its citizens.3 Both doctrines, therefore, are of vital interest to the
EAC as well.

1 This chapter gratefully builds on the LEAC research report by T. Ottervanger and A. Cuyvers,
‘The functioning of the East African Community: Common market, Court of Justice and
fundamental rights, a comparative perspective with the European Union’ (Europa Instituut
Leiden, 2013), pp. 1—206, and the excellent master Thesis of Merel Valk, written in 2015 under
supervision of the LEAC, entitled ‘The Rule of the European Court of Justice and the East
African Court of Justice: Comparing Potential Judicial Strategies for Early Stage Integration.
(on file with the author).

2 For further reading on these issues see inter alia See for one among several classics
B. de Witte, ‘Direct Effect, Supremacy, and the Nature of the Legal Order), in: P. Craig and
G. De Btrca (eds), The Evolution of EU Law (OUP 1999), 209 et seq, or the updated version in
P. Craig and G. De Burca (eds), The Evolution of EU Law (2nd ed. OUP 2011), 324, as well as the
different contributions in M.P. Maduro and L. Azoulai (eds) The Past and Future of EU Law:
The Classics of EU law Revisited on the 50th Anniversary of the Rome Treaty (Hart Publishing
2010), especially see P. Pescatore, ‘Van Gend en Loos, 3 February 1963—A View from Within’,
1, B. de Witte, ‘The Continuous Significance of Van Gend en Loos), 9, F.C. Mayer, ‘Van Gend en
Loos: The Foundation of a Community of Law’, 16, and of course D. Halberstam, ‘Pluralism
in Marbury and Van Gend,, 26, as well as N. Fennely, ‘The European Court of Justice and the
Doctrine of Supremacy: Van Gend en Loos; Costa v. ENEL; Simmenthal, 39, and 1. Pernice,
‘Costav. ENEL and Simmenthal: Primacy of European Law’, 47.

3 C.F.Nyman-Metcalf, Papageorgiou, Regional Integration and Courts of Justice. 1st ed. (Insertia,
2005), p. 6. Mattli, The Logic of Regional Integration: Europe and Beyond. 1st ed. (Cambridge
University Press, 1999, p. 74. Also: De Burca, Scott. Constitutional Change in the EU. From
Uniformity to Flexibility?. 1st ed. (Hart Publishing, 2000), p. 63.
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Before we look closer at the legal effect of EU law, however, it is necessary to
first look at the scope of EU law, that is the question when and where EU law
actually applies. For even EU law can only have direct effect and supremacy in
those cases where it applies in the first place. The question of scope, moreover,
is equally relevant for the EAC as the precise scope of EAC law seemingly has
not yet been settled yet, but will equally be of crucial importance for the suc-
cess of regional integration in East Africa.

4.2 The Scope of EU Law

When one talks about ‘the scope’ of EU law, one basically asks which cases
are governed by EU law. When two Portuguese companies conclude a con-
tract for IT services in Portugal, for example, does EU law apply? And what
if an American undertaking imports products into Ireland, or participates in
an American cartel that affects the EU market? Or is EU law applicable when a
Spanish region directly awards a multi-million contract to a Spanish company?

Just as EU law determines the limits of EU competences, the CJEU also held
that Eu law determines its own scope.* Whether a certain issue falls under
EU law, therefore, is a question of EU law, not of national law. Moreover, the
mere fact that a certain issues also falls under national law, does not mean it
does not fall under EU law, as both can apply at the same time. The exclusive
jurisdiction of the cJEU over the scope of EU law is also necessary to ensure
the unity of EU law and to enable the CJEU to remain the ultimate arbiter of EU
law. After all, if other courts could determine the scope of EU law, they could
prevent the Court of Justice from safeguarding the correct interpretation and
application of EU norms in certain cases, simply by declaring them outside the
scope of EU law. Reducing the scope of EU law would then become an escape
route for Member States or national courts to escape or reduce the direct effect
and supremacy of EU law. Control over the scope of EU law, consequently,
should also be seen as an important precondition for supremacy and direct
effect, just like the ultimate jurisdiction over the correct interpretation and
application of EU law.®

4 Case C-617/10 Akerberg Fransson, ECLI:EU:C:2013:105.

5 See already on this point Case C-459/03 Commission v Ireland [2006] ECR 1-4635, as well as
the much discussed cJEU Opinion 2/13 on the draft agreement providing for the accession of
the European Union to the Convention for the Protection of Human Rights and Fundamental
Freedoms ECLI:EU:C:2014:2454.
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4.21  EU Actions and the Scope of EU Law

Logically, all actions by EU institutions and bodies fall under the scope of EU
law. All EU legislation and all decisions from EU institutions and bodies, there-
fore, have to comply with EU law, including all fundamental rights guaranteed
within the scope of EU law.6 More complicated is the question when actions
by Member States fall under the scope of EU law.”

4.2.2  Member State Actions and the Scope of EU Law
Essentially, there are three ways in which Member State actions fall under the
scope EU law. Firstly, any Member State action falls under the scope of EU law
when the Member State is implements or applies EU measures.® Any national
legislation implementing a directive, for example, falls under the scope of EU
law.® Consequently, if an individual challenges a national act that implements
or applies an EU rule, that decision falls under the scope of Eu law. So for
example, where two companies start legal proceedings against each other, and
one company relies on a national law that implements an EU directive, this
dispute between two private parties will fall under the scope of EU law.10
Secondly, any Member State action that derogates from EU rules or rights
also falls under the scope of EU law.!! This category inter alia includes all cases
where a Member State action restricts free movement. In Schmidberger, for
example, Austria allowed a demonstration that blocked the Brenner Pas, one

6 See for a highly principled position of the CJEU on this point the Kadi-saga: Joined cases
C-402/05 P & C-415/05 P KadiI[2008] ECR 1-6351, and Case C-584/10 P Commission v. Kadi
(Kadi 11). or further analysis of these cases see M. Avbelj, F. Fontanelli and G. Martinico
(eds), Kadi on Trial (Routledge, 2014), as well as A. Cuyvers, ‘““Give me one good reason”:
The unified standard of review for sanctions after Kadi II, 51(6) Common Market Law
Review (2014), 1759, and A. Cuyvers, ‘The Kadi IT judgment of the General Court: the ECJ’s
predicament and the consequences for Member States’. European Constitutional Law
Review, 7, 481.

7 See for a discussion in the context of the Charter K. Lenaerts, ‘Exploring the Limits of the
EU Charter of Fundamental Rights’ (2012) 8 EUConst, 375.

8 See for example already case 5/88 Wachauf [1989] ECR 2609, paras 1719, or Case 249/86
Commission v. Germany [1989], ECR 1263, or Case C-578/08 Chakroun [2010] ECR 1-1839.

9 For recent examples see amongst many others Case C-399/11 Melloni ECLI:EU:C:2013:107,
Case C-131/12 Google v. Spain ECLI:EU:C:2014:317 or Case C-300/11 ZZ ECLI:EUC:2013:363.

10  For a further delineation of what exactly qualified as ‘implementing EU law’, see inter
alia Case C-206/13 Cruciano Siragusa ECLI:EU:C:2014:126, par. 25, Case C-4o/u lida
ECLI:EU:C:2012:691, case C-87/12 Ymeraga ECLI:EU:C:2013:291, par. 41, and Case C-198/13
Julian Hernandez ECLI:EU:C:2014:2055, par. 34.

11 See for example Case C-260/89 ERT [1991] ECR I-2925. Similarly see for example Case
C-470/03 AGM-COS.MET [2007] ECR I-2749 or Case C-390/12 Pfleger EU:C:2014:281.
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of the main transport routes to southern Europe. The Court held that allow-
ing this demonstration restricted the free movement of goods enjoyed by a
transport company. Even though the Court found the restriction justified in
the end, the mere fact that Austria had restricted free movement was enough
to bring the dispute under the scope of EU law.!2 As many national laws will in
some way affect the free movement of goods, services, establishment, persons
or capital, this second ground significantly expands the scope of EU law.

In addition to the two grounds set out above, there also is a third, rather
vague ground for bringing a case under the scope of EU law. The CJEU some-
times finds that a case does not involve an implementation or a derogation of
EU law, but nevertheless falls ‘within the scope of EU law’ in a generic sense
because there is a sufficient link between the national act and Eu law. The
case of Fransson, for example, concerned Swedish tax penalties and a crimi-
nal prosecution that were not directly based on EU law, nor did they derogate
from EU law. Nevertheless the cJEU found these penalties came under the
scope of EU law because they were also designed to protect the collection of
VAT, and therefore the financial interest of the Eu.13 This indirect and partial
link was sufficient to bring the case under the scope of EU law in the generic
sense. In Kiiciikdeveci, the CJEU brought a case under the scope of EU law pri-
marily because the subject matter of the case was covered by a directive, even
though the directive did not apply itself.1

Some further guidance on this third category of scope was given more
recently in Hernandez, where the CJEU held that scope ‘presupposes a degree
of connection between the measure of EU law and the national measure at
issue which goes beyond the matters covered being closely related or one of
those matters having an indirect impact on the other.’® Despite this clarifica-
tion, however, this ground for scope remains relatively opaque and unpredict-
able. These same qualities, of course, may also be part of the appeal to the
CJEU, as it sometimes may be in need of a ground to extend the scope of EU
law beyond implementation or derogation.!¢

12 Case C-112/00 Schmidberger [2003] ECR I1-5659.

13 Case C-617/10 Fransson ECLI:EU:C:2012:340, paras. 24—28.

14  Case C-555/07 Seda Kiiciikdeveciv Swedex GmbH & Co. KG, [2010] ECR 1-365.

15  Case C-198/13 Julian Hernandez ECLI:EU:C:2014:2055, par. 34.The CJEU thereby referred
to its earlier case law in Case 149/77 Defrenne EU:C:1978:130, paras. 29 to 32, Case C-299/95
Kremzow EU:C:1997:254, paras. 16 and 17, Case C-144/04 Mangold EU:C:2005:709, par. 75,
and Siragusa EU:C:2014:126, paragraph 24.

16  For the more specific rules on the scope of EU law in the field of competition law, also
see companion chapter 14. Essentially the scope of EU competition law is linked to the
effect of the anti-competitive behavior on the EU market, as held in Joined cases C-89/8s,
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4.3 Direct Effect of EU Law

Direct effect is one of the hallmarks of the EU legal order. Van Gend en Loos, the
case which established direct effect and the autonomy of the EU legal order
has a near mythical status as the alpha and omega of the EU legal order.!” The
essence of direct effect is as simple as it is fundamental. Direct effect means
that individuals and companies can rely on EU law before all national courts
and public bodies, just as they can on national law. EU law, therefore, is not
some foreign or international law that must first be imported into the national
legal order to have legal effect.!® Rather, direct effect means that EU law is part
of national law.

This section first outlines the establishment of the direct effect of Treaty
provisions in Van Gend en Loos, the criteria that a Treaty provision has to meet
to have direct effect, and the main arguments given by the CJEU to justify
direct effect of EU law. Subsequently, this section discusses the direct effect
of secondary EU law. This discussion will also touch on the main complexi-
ties surrounding direct effect, including the direct effect of general principles
and directives as well as the difference between vertical and horizontal direct
effect.

4.31  Van Gend en Loos: Establishing Direct Effect of Treaty Provisions

Van Gend en Loos illustrates how small cases can make good law. The judg-
ment concerned the company of Van Gend en Loos that wanted to import the
rather unspectacular chemical ureaformaldehyde into the Netherlands from
Germany. The Netherlands wanted to impose an import duty of 8%, which
was higher than the import tariff that applied when the Netherlands joined

C-104/85, C-114/85, C-116/85, C-117/85, C-125/85, C-126/85, C-127/85, C-128/85 and C-129/85
Woodpulp I ECLI:EU:C:1993:120.

17 Case C-26/62 Van Gend en Loos v Netherlands Inland Revenue Administration, EU:C:1963:1.
Direct effect and supremacy have inter alia been referred to as the ‘grounding principles’
in: K. Lenaerts and Gutierrez-Fons, The Constitutional Allocation of Powers and General
Principles of EU law’ (2010) Common Market Law Review, 1631, or the ‘twin pillars’ in:
S. Prechal, ‘Does Direct Effect Still Matter?’ (2000) Common Market Law Review, 1047. The
Court referred to them ‘essential characteristics’ in Opinion 1/19 Draft Agreement relating
to the creation of the European Economic Area [1991] ECR 1-6979, para. 21.

18  Atleast as would be required in dualist systems. In pure monist systems even public inter-
national law can have direct effect, albeit based on the monist constitution. For a very
far reaching position on this point see Cour de Cassation (Belgium), 27 May 1971, S.A.
Fromagerie franco-suisse ‘Le Ski’ (1971) RTD eur 495.
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the EEC. Van Gend en Loos argued that this increase violated what was then
Article 12 of the EEC Treaty, which read:

Member States shall refrain from introducing between themselves any
new customs duties on imports or exports or any charges having equiva-
lent effect, and from increasing those which they already apply in their
trade with each other.’®

In its defense, the Dutch government argued that Article 12 EEC was an interna-
tional obligation only directed at the state, and that a private company like Van
Gend en Loos could not rely on it. The cJEU disagreed, and held that Treaty
provisions could have direct effect if they met three cumulative conditions:

i.  The measure must be sufficiently clear and precise;
ii. It must be unconditional, and;
iii. It mustleave no legislative discretion to the Member State.

Jointly, these criteria essentially require that, to be directly effective, a rule of
EU law actually gives a right to an individual, and that this right can be suffi-
ciently determined on the basis of the Treaty provision alone, without requir-
ing further legislative action by the Member State. For example, imagine an
EU rule saying that all Member States must strive to provide reasonable study-
ing grants to all students. This norm is vague and requires implementation by
Member States to determine the actual right. How much would the grant be
per month, for example, and who precisely would be entitled to it? In con-
trast, an EU rule holding that all people registered at a university have a right
to a four year state sponsored grant of €250 per month, would be sufficiently
clear and precise, as one can determine the core elements of an unconditional
right from the provision itself. In practice, the CJEU is rather flexible in finding
direct effect. It is enough if the core elements or the minimal content of a right
can be determined.2°

19  Atthisstage of European integration, not yet all import tariffs had been abolished. Rather,
during the transitional stage, only increases were prohibited as gradually all tariffs were
reduced to zero.

20  Case 43/75 Defrenne [1976] ECR 455. See for an example of which key elements must be
sufficiently clear for a right to exist also Case C-479/93 Francovich [1995] ECR 1-3843. By
now, moreover, the CJEU has been able to rule on the direct effect of all Treaty provisions.
When one is in doubt, therefore, if a certain Treaty provision fulfills the requirements for
direct effect, this can simply be checked via the case law of the Court of Justice.
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Applying these criteria in In Van Gend en Loos, the CJEU held that the pro-
hibition to increase customs duties in Article 12 EEC was sufficiently clear,
precise and unconditional. As a clear prohibition, furthermore, it required no
further implementation.?! Consequently, Article 12 EEC had direct effect, and
the company of Van Gend en Loos could directly rely on it to challenge the
Dutch increase in import tariffs.

4.3.2  Justifying Direct Effect of EU Law

By holding that EU Treaty provisions could apply directly, the CJEU took a
monumental step towards differentiating the EU legal order from ‘normal’
public international law and ensuring that EU law would become a living real-
ity rather than just another legal norm that applied only between states. Most
importantly, the CJEU determined that individuals and companies derived
certain rights directly from EU law and that they could directly enforce these
rights at the national level.

With this single judgment, the cJEU transformed millions of individuals
and companies into EU law policemen that could make sure Member States
respected their rights under Eu law. This greatly increased the enforcement of
EU law. After all, it is extremely unlikely that the Commission would have ever
started an infringement proceeding against the Netherlands over something
as minor as increasing the tariffs for ureaformaldehyde to 8%. For a transport
company like Van Gend en Loos, however, such an increase was important
enough to undertake legal action. The principle of direct effect, therefore,
linked the enforcement of EU law to the self-interest of individuals and com-
panies, self-interest being one of the more reliable incentives that legal sys-
tems can rely on. For no matter how technical or ‘minor’ an EU rule may seem,
there is likely a company or individual deeply affected by it.

To support its monumental ruling, the CJEU essentially relied on four, inter-
connected arguments derived from the ‘spirit, general scheme and the word-
ing’ of the Treaty.22

Firstly, the CJEU pointed out that the EEC Treaty ‘is more than an agreement
creating mutual obligations between the Member States’ alone, as it must have
been intended to include individuals as well. Here the CJEU inter alia refers
to the aim of establishing a common market. The functioning of such a mar-
ket necessarily concerns individuals as ‘stakeholders’ One simply cannot have

21 Van Gend en Loos, therefore, also forms a good authority for the conclusion that prohibi-
tions will usually be sufficiently clear, precise and unconditional to have direct effect.

22 Note that the wording only comes last, further underscoring the fundamental as well as
the creative exercise in Van Gend en Loos.
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a market without involving the market actors, so the logic goes.?3 This logic
is then further supported by the Preamble of the EEC which ‘refers not only
to government but also peoples’. Both the text and the objective of the EEC
Treaty, therefore, imply that it was intended to be more than just another inter-
national treaty only creating rights and obligations between states. Rather,
the EEC Treaty was intended to be something more, a legal instrument that
unlike traditional international law also included individuals as its objects and
subjects.

This finding that the EEC Treaty must be more than an ordinary Treaty con-
nected to the CJEU’s second and even more fundamental argument on the
nature and autonomy of the EEC legal order:

...the Community constitutes a new legal order of international law
for the benefit of which states have limited their sovereign rights, albeit
within limited fields, and the subject of which comprise not only Member
States but also their nationals.?*

The EEC Treaty, therefore, created a whole new legal order, and this legal order
is autonomous from the Member States that created it.25 Both the Member
States and individuals are members of this new autonomous legal order, and
both can therefore rely on it directly. The autonomy of the EU legal order,
and the fact that Member States have actually limited their sovereign rights
to create it, also explains why it is EU law itself that can determine its own
direct effect.

Thirdly, the CJEU supports these two teleological arguments with a more tex-
tual and straightforward argument: the existence of the preliminary reference
procedure.26 The CJEU points out that the preliminary reference procedure
allows national courts to ask questions to the CJEU on the correct interpreta-
tion and application of EEC law. This possibility implies, according to the CJEU,
that these national courts were presumed to apply EEC law directly. Why, after

23 F. Mayer “Van Gend en Loos: The Foundation of a Community of Law” in Maduro, Azoulai,
The Past and Future of EU law. 2nd ed. (Hart Publishing, 2010), p. 20.

24 Van Gend en Loos, EU:C:1963:1.

25  Cf. also K. Lenaerts, “The Court of Justice as the Guarantor of the Rule of Law Within the
European Union” in: G. De Baere and J. Wouters, The Contribution of International and
Supranational Courts to the Rule of Law”, 1st ed. (Edward Elgar Publishing Limited, 2015),
243.

26  Article 177 EEC, now Article 267 TFEU. See for a more detailed discussion of this remedy
EU Chapter 8.
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all, would national courts ask preliminary questions on EEC law to the CJEU
if these courts were not even allowed to apply EEC law in the first place? The
indirect remedy of the preliminary reference, therefore, implies the direct
effect of EU law.

Fourth, and most fundamentally, however, the CJEU seems to base direct
effect on effectiveness. If the Member States seriously wanted the EEC to
achieve its objectives, they must have accepted the direct effect of EEC law, for
without direct effect the EEC could not work.2” Not only is the participation
of individuals necessary to achieve objectives such as the internal market, it is
also necessary to ensure the effective enforcement and application of EU law.
In the words of the CJEU:

The vigilance of individuals concerned to protect their rights amounts
to an effective supervision in addition to the supervision entrusted
by Articles 169 and 170 to the diligence of the Commission and of the
Member States.?8

This logic of effectiveness seems to be the most fundamental reason underlying
direct effect, as well as many other key principles of EU law.2? If the ambitions
of the EU are to be taken seriously, the EU legal order must be conceived as
something that goes far beyond an ordinary international treaty. Innovations
such as direct effect, therefore, are a necessary price to pay for effective regional
integration, and as Member States surely must have wanted to create an effec-
tive regional organization, the CJEU also assumes they intended to pay this
price. Consequently, even though it may not have been made explicit in the
EEC Treaties, the CJEU found that the potential direct effect of Treaty provi-
sions was inherent in EEC law.30

27  For an explicit reference to the effet utile of EU law also see Case C-9/70 Franz Grad v
Finanzamt Traunstein ECL1:EU:C:1970:78.

28 Van Gend en Loos, EU:C:1963:1.

Referenced to as a “prophetic” statement, since the preliminary reference procedure
seems to have “... effectively become the infringement procedure for the European citi-
zen”. See: “Van Gend en Loos, 3 February 1963—A View from Within” in: Maduro, Azoulai,
The Past and Future of EU law. 2nd ed. (Hart Publishing, 2010), p. 7.

29  Also see EU chapter 6 on the general principles of EU law.

30  Note that even unwritten General Principles of EU law, which are also pat of EU primary
law, can also have direct effect if they are sufficiently clear, precise and unconditional.
Precisely because of their generality, many principles of EU law may struggle to meet
this criterion, but for example the general principle prohibiting discrimination on the
basis of age has been found to be directly effective. See Case C-144/04 Mangold [2005]
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Treaty provisions, moreover, usually have both vertical and horizontal direct
effect. Vertical direct effect refers to situations where parties rely on EU law
against the state, or any entity wielding public authority.3! Horizontal direct
effect concerns situations where none of the parties wield any public authority,
for example in a dispute between two private companies. Even in such purely
horizontal situations, where no party wields any public authority, the cJeU has
found that most Treaty provisions apply directly and can therefore be relied
upon against each other. For example, the Belgian stewardess Defrenne could
rely directly on then Article 119 EEC, at least to the extent that it required equal
pay for equal work for men and women.32 Equally, Mr. Angonese could rely on
the freedom of workers against a private bank in Italy, which would only hire
staff with a language certificate awarded in Bolzano.?3 For some Treaty provi-
sions, including those on the free movement of goods and services, however,
the CJEU seemingly has not yet fully made up its mind.3+

4.3.3  Direct Effect of other EU Norms

Van Gend en Loos only established the direct effect of Treaty provisions. The
question therefore remained if secondary Eu law could also have direct effect,
and if so under what conditions.3> By now the CJEU has also ruled on the direct
effect of all forms of secondary legislation enumerated in Article 288 TFEU,
being regulations, directives, decisions, recommendations and opinions. In

ECR 1-9981 and Case C-555/07 Kiiciikdeveci ECLI:EU:C:2010:21. The possible direct effect
of the Charter of Fundamental rights of the EU remains a more contested issue, as the
CJEU has so far avoided ruling on it. At the same time, any rights embodied in the Charter
may also form General Principles of EU law as such, and in that capacity enjoy direct
effect if they meet all the criteria. On the direct effect of the Charter see Case C-282/10
Dominguez, ECLI:EU:C:2012:33, and especially the Opinion of AG Trstenjak in this case, as
well as Case C-176/12 AMS ECLI:EU:C:2014:2. For a further discussion on the nature of EU
General Principles as such see EU chapter 6.

31 See for examples Case 152/84 Marshall I [1986] ECR 723, Case 71/76 Thieffry [1977] ECR
765, Case C-309/99 Wouters [2002] ECR 1-1577, par. 120, Case 13/76 Dona [1976] ECR 1333,
or Case 36/74 Walrave and Koch [1974] ECR 1405.

32 Case 43/75 Defrenne ECLI:EU:C:1976:56.

33  Case C-281/98 Angonese [2000] ECR I-4139.

34  See Case C-171/11 Fra.bo ECLI:EU:C:2012:453, as well as Case C-341/05, Laval un Partneri
ECLI:EU:C:2007:809.

35  Foramore elaborate overview of the different regimes and requirements for direct effect,
in a comparative perspective to the Us, see K. Lenaerts ‘Constitutionalism and the Many
Faces of Federalism’ 4 American Journal of Comparative Law (1990), 208, 212. et seq.
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addition, the cJEU has clarified that international agreements concluded by
the EU law can also have direct effect.

4.3.31 Direct Effect of Regulations

The potential direct effect of directives is inherent in their very nature. As
Article 288 TFEU provides, a regulation ‘shall be binding in its entirety and
directly applicable in all Member States3¢ Regulations, therefore, do not
require any support of or conversion into national law to directly apply in the
national legal orders of the Member States. At the same time, this does not
mean that all parts of all regulations apply directly. To be directly effective, a
provision in a directive must also be unconditional, sufficiently clear and pre-
cise, and require no further implementation.3” For if a provision in a regulation
does not contain a sufficiently specific right, there simply is nothing that can
be applied directly.

4.3.3.2 Direct Effect of Directives
The possible direct effect of directives is one of the more complex and poten-
tially confusing parts of EU law.3® The starting point, however, is very clear.
Directives normally do not have direct effect. As Article 288 TFEU states,
directives are addressed to Member States, not to individuals. If all goes well,
Member States implement directives in their own legal order within the pre-
scribed period. Individuals can then rely on the national law implementing
the directive, and do not need to rely on the directive itself. If directives are
implemented timely and correctly, therefore, they never acquire direct effect.
Problems arise, however, where Member States fail to implement a directive
or implement a directive incorrectly. In such cases, individuals are unable to
rely on a national implementing law to enforce any rights that the directive
may have given them. To fill this gap, and make sure Member States do not get
away with not implementing directives, the CJEU has found that directives can
have vertical direct effect where they have not been correctly implemented
and the implementation period is over. Compared to Treaty provisions and

36  The existence of regulations, therefore, also provides a possible counterargument to the
reliance of the CJEU on the preliminary reference procedure as proof of the fact that the
EEC Treaty should have direct effect. The existence of directly effective regulations could
have been sufficient explanation for the inclusion of the preliminary reference procedure
in the EEC Treaty.

37  See for example C-403/98 Azienda Agricola Monte Arcosu v Regione Autonoma della
Sardegna ECLI:EU:C:2001:6, paras 28—29.

38  Fora more general analysis see S. Prechal, Directives in EC law (2nd edn., OUP 2005).
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regulations, therefore, directives must meet some additional requirements in
order to have direct effect. The cumulative requirements for a provision in a
directive to have direct effect are as follows:

i.  The provision must be sufficiently clear and precise;

ii. It must be unconditional, and;

iii. It mustleave no legislative discretion to the Member State.

iv.  In addition, the implementation period must have passed, and;

v.  The directive has not been implemented or has not been imple-
mented correctly.3°

Directives, therefore, cannot have direct effect before the implementation
period has expired.#® Moreover, the CJEU has consistently ruled that direc-
tives can only have so-called vertical direct effect. This means that the direct
effect of directives can only be relied upon against the state or emanations of
the state. Directives can never have horizontal direct effect, which means they
cannot be relied upon against other individuals.#! In a conflict between two
individuals, for example two private companies litigating over a commercial
contract, neither party can therefore directly rely on any EU directives, even if
these directives grant them a clear, precise and unconditional right.

The lack of horizontal direct effect of directives creates a certain gap
in the legal protection of individuals and the effectiveness of EU law. Where
Member States for example fail to implement a directive on consumer protec-
tion, consumers cannot invoke their rights under the directive against private
companies violating these rights.#2 The cJEU has, therefore, developed several
other doctrines to at least reduce the impact this gap has and to ensure the

39 See for example Case C-41-74 Van Duyn ECLI:EU:C:1974133, paras. 4—7, Case C-148/78
Criminal proceedings against Tullio Ratti ECLI:EU:C:1979:110, para. 46. Also note that there
is a general obligation on National Courts to interpret national law in conformity with Eu
law. Even if a directive has not (yet) been implemented by a Member State, therefore, the
national court is obliged to interpret national law in line with the directive. Only where
this would require an interpretation contra legem is a national court allowed to choose an
interpretation of EU law that conflicts with a directive. This obligation, moreover, applies
to all EU norms, even those that are not directly effective. See Case C-397—403/01 Pfeiffer
[2004] ECR 1-8835.

40  Even before the implementation deadline has expired, however, Member States are obli-
gated to refrain from acting in ways that might nullify the effect of the directive, see Case
C-129/96 Inter-Environment Wallonie ECL1:EU:C:1997:628, par. 50.

41 Case C-152/84 Marshall EU:C:1986:84, par. 48, Case C-91/92 Faccini Dori [1994] ECR 1-3325.

42 See for example Cases 189 & 190/94 Dillenkofer v Germany, ECLI:EU:C:1996:375.
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effectiveness of EU law as much as possible. To begin with, the CJEU employs
a very wide conception of the State, and therefore of vertical situations. Bodies
that wield some form of public authority will rather quickly qualify as a part
of the State, and hence have to accept that directives may be relied upon
against them directly.*3 In addition, the cJeU allows for so called triangular
direct effect and, exceptionally, for indirect horizontal direct effect.** Even
where no direct effect can be created, moreover, the duty of conform inter-
pretation requires that national courts try and interpret national law in con-
formity with EU law, including directives, even where these do not have direct
effect.#5 Although national courts are never obligated to interpret national law
contra legem, they must try to find a way to read any rights granted by a direc-
tive into national law. Lastly, the doctrine of Member State liability allows indi-
viduals to sue the Member State for any damages they have suffered due to the
failure to (correctly) implement the directive.#6 Ultimately, however, the fact
remains that directives in principle do not have direct effect, and never have
real horizontal direct effect.

4.3.3.3 Direct Effect of Decisions, Opinions and Recommendations
Decisions can have direct effect.#” According to the CJEU, the mere fact that
the Treaty does not explicitly mention the direct effect of decisions, as it does
for regulations, does not mean that decisions lack the capacity for direct
effect.*® The addressee of a decision can, therefore, directly rely on the deci-
sion if it is sufficiently clear and precise, unconditional, and leaves no discre-
tion to Member States with regards to its implementation.*®

Opinions and recommendations, on the other hand, lack binding legal force
altogether and hence cannot have direct effect.>°

43  See for example Case C-188/89 Forster [1990] ECR 1-3313 or Case C-282/10 Dominguez,
ECLI:EU:C:2012:33.

44  See Case C-201/02 Wells [2004] ECR 1-723, and Case C-194/94 CIA Security [1996] ECR
1-220.

45  This duty is part of the duty of sincere cooperation. Case 14/83 Von Colson & Kamann
ECLI:EU:Cu1984:153 and Case C-106/89 Marleasing. The duty of conform interpretation,
moreover, does apply horizontally.

46  See Cases C-6/90 and 9/90 Francovich [1991] ECR 1-5357, and Cases C-46 and 48/93
Brasserie du Pécheur [1996] ECR 1-1029. For these principles also further see EU chapter 6.

47 Case C-9/70 Franz Grad v Finanzamt Traunstein ECLI:EU:C:1970:78, par. 9.

48  Idem, paras. 4-5.

49  Idem, par.o.

50 Inthisrespect, see also Berry, Homewood and Bogusz, EU Law—Text, Cases and Materials.
2nd ed. (Oxford University Press, 2015). 90.
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4.3.3.4 Direct Effect of EU International Agreements

International agreements concluded by the EU form an integral part of EU law
and can also have direct effect.5! Formally, the criteria for their direct effect
are the same as the criteria for the direct effect of Treaty provisions, meaning
a provision in an international agreement has to be legally binding as well as
sufficiently clear, precise and unconditional.5? In practice, however, the cJEU
has sometimes been more hesitant to accept the direct effect of international
agreements. This hesitation is largely due to the different political and practi-
cal consequences of giving full direct to international agreements. The main
example in this regard is wro law, where the CJEU has generally been unwill-
ing to accept the direct application of wTo obligations or decisions from the
wTo Dispute Resolution Body.>3

4.4 The Supremacy of EU law

The principle of supremacy concerns the hierarchical relationship between EU
law and national law, and forms the necessary counterpart to the principle of
direct effect. What, after all, should happen where an EU rule enters into the
national legal order but comes into conflict with a rule of national law? As we
shall see, the answer from the CJEU is pretty clear: EU law always has absolute
supremacy over all national law. At the same time, the view of most national
constitutional courts tends to differ, even though they agree that in almost all
cases EU law should indeed trump national law as well.

This section first outlines the principle of supremacy as developed in the
case law of the CJEU, as well as the main arguments developed by the Court
to support the absolute primacy of EU law. Subsequently, we briefly turn to
some of the national responses to this absolute claim, and the functioning of
primacy in daily reality.

51 Onthe status of such agreements see Article 216(2) TFEU as well as Case 181/73 Haegeman
[1974] ECR 449, par. 5 and Opinion 1/91 (EEA Agreement) [1991] ECR 6079, par. 37.

52  Case C-12/86 Demirel ECLI:EU:C:1987:400.

53  See Cases 21-24/72 International Fruit Company [1972] ECR 1219, Case C-149/96 Portugal
v. Council [1999] ECR 1-8395 and Cases C-120 and 121/06 FIAMM [2008] ECR 1-6513.This
despite some complex and not always convincing legal meandering, for example in
case C-69/89 Nakajima [1991] ECR 1-2069 and Case C-280/93 Germany v. Commission
[1994] ECR 1-4873, as seemingly restricted again in Case C-351/04 Ikea Wholesale [2007]
ECR 1-7723.
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4.41  From Costa EN.E.L. to Opinion 1/09: Establishing Absolute Primacy
of EU Law

Although the supremacy of EU law was already implicit in Van Gend en Loos,

the principle was only explicitly established in Costa E.N.E.L., another judg-

ment in the EU law hall of fame:54

The integration into the laws of each member state of provisions which
derive from the Community, and more generally the terms and the spirit
of the treaty, make it impossible for the states, as a corollary, to accord
precedence to a unilateral and subsequent measure over a legal sys-
tem accepted by them on a basis of reciprocity. Such a measure cannot
therefore be inconsistent with that legal system. The executive force of
Community law cannot vary from one state to another in deference to
subsequent domestic laws, without jeopardizing the attainment of the
objectives of the treaty set out in article 5 (2) and giving rise to the dis-
crimination prohibited by article 7.

It follows from all these observations that the law stemming from the
treaty, an independent source of law, could not, because of its special
and original nature, be overridden by domestic legal provisions, however
framed, without being deprived of its character as Community law and
without the legal basis of the community itself being called into question.

In later cases such as Simmenthal and Internationale Handelsgesellschaft the
CJEU confirmed and clarified that the supremacy of EU law also covered
national legislation of a later date and national constitutional law.5> A more
recent confirmation of this absolute supremacy doctrine was given in Opinion
1/09:

It is apparent from the Court’s settled case-law that the founding trea-
ties of the European Union, unlike ordinary international treaties, estab-
lished a new legal order, possessing its own institutions, for the benefit of
which the States have limited their sovereign rights, in ever wider fields,
and the subjects of which comprise not only Member States but also
their nationals. The essential characteristics of the European Union legal

54  Case 6/64 Costav E.N.E.L., ECLI:EU:C:1964:66.
55  Case 106/77 Simmenthal, ECLI:EU:C:1978139 and Case 11/70, Internationale Handels-
gesellschaft, [1970] ECR 1n125.
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order thus constituted are in particular its primacy over the laws of the
Member States and the direct effect of a whole series of provisions which
are applicable to their nationals and to the Member States themselves.>¢

From the EU perspective, therefore, the principle of supremacy is very straight-
forward. EU law has absolute supremacy over all national law, including
national constitutional law.57 Article 4(2) TEU, which protects national iden-
tities, does not change this supremacy but only creates an obligation for the
EU to respect these identities. Where a conflict arises, therefore, all national
courts are obligated, by EU law itself, to disapply the conflicting national law
and apply the relevant EU law instead.>® Note though that the national law is
not annulled, but only has to be disapplied to the extent that it conflicts with
EU law.5®

4.4.2  Justifying Supremacy
The EU Treaties do not provide an explicit basis for the supremacy of EU
law.60 Supremacy, therefore, is a judge made doctrine developed by the cjEU.

56  Opinion 1/o0g [2011] ECR I-1137, par. 65.

57 See also Case C-399/11 Melloni, ECLI:EU:C:2013:107, paras 58-59, and Ottervanger, Cuyvers,
Ammeloot, Croft, Etienne, Gallerizzo, Harrer, Wernitzki, ‘The functioning of the East
African Community: Common Market, Court of Justice and fundamental rights, a compara-
tive perspective with the European Union’ Leiden Centre for the Legal and Comparative
Study of the East African Community (LEAC), November 2012, p. 31. For the pivotal
importance of this doctrine also see J.H.H. Weiler, ‘The Tranformation of Europe’, 1991
The Yale Law Journal, 2414, who also claims that here the relation between national law
and Community law is ‘indistinguishable from analogous relationships in constitutions of
federal states’

58  This also means that even a court of first instance, which might normally not have the
authority to disapply parts of the constitution, derives both the right and the obligation
to do so where the constitution conflicts with EU law. Primacy, therefore, also affects the
hierarchical ordering of national judicial systems.

59  Cf. for example Case C-10/97 to C-22/97 Ministero delle Finanze v IN.CO.GE 90 Srl and 12
others ECLI:EU:C:1998:498, par, 29.

60  An explicit recognition of supremacy was included in Article I-6 of the Constitutional
Treaty, which however never entered into force. In the Lisbon Treaty, this explicit recogni-
tion was replaced by Declaration no. 17 Concerning Primacy. Not only is this Declaration
very indirect in its recognition of supremacy, as a declaration it also has no legally bind-
ing effect. Cf. on the silence of the Treaties on primacy also A. Von Bodandy and S. Schill,
Overcoming Absolute Primacy: Respect for National Identity Under the Lisbon Treaty”
(2011) Common Market Law Review,1417. And Gingsberg, Demystifying the European Union:
the Enduring Logic of Regional Integration (2nd edn, Rowman & Littlefield Publishers,
2010), 112.
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Consequently, it is important to analyse which arguments were used by the
CJEU to justify primacy, also as some of these arguments might also prove rel-
evant in the EAC context.

Logically, the four main arguments of the CJEU to justify primacy bear great
resemblance to the arguments underlying direct effect.®! Firstly, the cJEU
returns to its ruling in Van Gend en Loos on the autonomous nature of the EU
legal order. This autonomy means that EU law determines its own validity,
and that its validity cannot be undermined by national law. If EU law could
be trumped by national law, after all, its validity would ultimately depend on
national law, which would undermine its autonomy.

Secondly, the CJEU bases primacy on the principle of pacta sunt servanda,
and does so much more explicitly than it did in Van Gend en Loos. It holds
that the Member States accepted EU law ‘on the basis of reciprocity’, which
means that each Member State promised the others it would respect all
its obligations under EU law. If one Member State could unilaterally reject
some obligations of EU law by changing its laws or its constitution, this would
undermine the reciprocity of EU law.

Thirdly, the cJEU also provides some more textual arguments for the suprem-
acy of EU law. To begin with, it indicates that ‘wherever the Treaty grants the
States the right to act unilaterally, it does this by clear and precise provisions.62
Applying an a contrario reasoning, this means that Member States are not
allowed to deviate from EU law unilaterally, for example by adopting laws that
violate EU law, where the Treaty does not explicitly allow this. In addition, the
CJEU points to the definition of regulations in Article 288 TFEU, providing that
regulations are ‘binding’ and ‘directly applicable in all Member States.” This
binding and direct effect would be effectively ‘nullified’ if Member States could
adopt later national legislation that went against a regulation. Essentially the
CJEU here also conflates bindingness and absolute supremacy.

The fourth, and de facto the most central argument, however, again con-
cerns the effectiveness of EU law and of European integration as a whole. The
CJEU essentially argues that the effet utile of EuU law would be undermined if
Member States could unilaterally overrule parts of Eu law. This risk is exacer-
bated if one takes into account the possible cumulative effects. If all Member
States would start to deviate from different parts of EU law, even on a limited
scale, the collective effect could undermine the unity and coherence of EU law
itself. EU law would then differ from Member State to Member State based on
national legislation, which is the opposite of the effective and unified regional

61 See also 1. Pernice Costa v ENEL and Simmenthal: Primacy of European Law’, in:
M. Maduro and L. Azoulai, The Past and Future of EU law. (2nd edn, Hart 2010), 47.
62 Costav. EN.E.L. ECL1:EU:C:1964:66.
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system the EU wants to establish. As the CJEU states, this would call into ques-
tion ‘the legal basis of the Community itself.

From the perspective of the CJEU, therefore, defending the supremacy of
EU law is of existential importance for the EU legal order and for European
integration as such.63 Undermining supremacy risks opening the floodgates, as
28 Member States may than (ab)use national law or constitutional principles
to limit or distort the uniform application of EU law.64

4.4.3  The National Reception of EU Supremacy

From the perspective of national courts, and especially of national consti-
tutional courts, however, one may understand a certain hesitation to accept
absolute supremacy of EU law, certainly over key principles of national con-
stitutional law. After all, one of the key functions of constitutional courts is to
protect their own constitution, as well as the fundamental rights the constitu-
tion grants to individuals.

In practice, therefore, almost all national supreme or constitutional courts
reject the absolute supremacy as postulated by the cJEU.6° Only a few national
courts come close to accepting absolute supremacy, and this acceptance is
linked to the monist nature of their constitution, and not Eu law as such.6¢
The overwhelming majority of national constitutional courts only accept

63  See for arecent example of just how important the CJEU considers this task Opinion 2/13
Accession of the EU to the ECHR ECLI:EU:C:2014:2454.

64  Cf.also Case C-399/11 Melloni, ECL1:EU:C:2013:107, paras. 58—59, where the CJEU finds that
supremacy is an ‘essential feature) and it ‘cannot be allowed to undermine the effective-
ness’ of EU law.

65 D. Chalmers, G. Davies, and G. Monti, European Union Law (CUP 2010), 190.

66  For Estonia see the conclusion of the Constitutional Chamber of the Supreme Court of
Estonia in the Euro Decision, Opinion No. 3-4-1-3-06 of 11 May 2006, par. 16, available in
English translation at: http://www.nc.ee. For Belgium see the ruling by the Belgian Court
de Cassation of 27 May 1971, S.A. Fromagerie franco-suisse ‘Le Ski’ (1971) RTD eur 495,
which grants inherent and absolute supremacy to international law, including EU law.
This line, which is not based on EU law as such, has been maintained, see for example
Court de Cassation, 9 Nov. 2004, Pas., 2004, 1745 and Court de Cassation, 16 Nov. 2004,
Pas., 2004, 1802. A second Belgian highest court, the Conseild’Etat, has so far generally
followed the line of the Court de Cassation, yet following a different reasoning (Conseil
d’Etat Case 62.922 of 5 November 1996 (Orfinger). J.T., 1997, 254). To complicate matters
in Belgium, however, a third highest court was created in 2007, namely the Belgian Cour
Constitutionnelle, and subsequently chose a different position than the other two courts.
The Cour Constitutionnelle holds that the authority of EU law derives from the Belgian
constitution, and hence must be limited by it as well. (Cour Constitutionnelle 16 October.
1991, No. 26/91 and Cour Constitutionnelle, 3 February 1994, No.12/94). For the Netherlands
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a more relative form of EU supremacy that is based on and limited by the
national constitution.5” The general line of reasoning is that Member States
did accept a certain form of primacy when they joined the EU, as primacy
is a necessary element of EU law. However, this primacy is ultimately based
on the national constitution, and therefore also subject to any limitations
that the national constitution imposes, such as fundamental rights or core
constitutional values.?8 In addition, because the EU is based on conferred
powers, any ultra vires actions would not bind the Member States either.6® This
means that it is ultimately up to the national constitutional courts to decide in
specific cases if EU law manifestly violates certain key principles or provisions
of the national constitution, or is ultra vires, and if it is, to disapply the relevant
parts of EU law within ‘their’ national legal order.”®

see Hoge Raad, 2 November 2011, LJN AR1797, R.O. 3.6, Hoge Raad 1 October 2004, L]N
AO8913 and Raad van State 7 July 1995, AB 1997, 117.

67  Foran overview of the classic national case law see A. Oppenheimer (ed) The Relationship
Between European Community Law and National Law: The Cases Vol I and II (CUP 1994 and
2003).

68  For several typical examples of this reasoning see the Czech Constitutional Court, PL
US 19/08, 26 November 2008 Lisbon I, and Pl. US 29/09, 3 November 2009 Lisbon II, the
Hungarian Constitutional Court, Decision 143/2010 (VII. 14.) AB, of 12 July 2010 Lisbon
Treaty, the German Bundesvefassungsgericht in BVerfGE, 2 BVE 123,267, 2 BVE 2/08 (2009)
Lissabon Urteil, the Italian Corte Costituzionale, Decision No. 348 and No. 349, 24 of
October 2007 confirming the controlimiti doctrine, the Conseil constitutionnel, Decision
2004—2005 DC of 19 November 2004, Traité établissant une Constitution pour 'Europe,
Conseil constitutionnel, Decision 2600-540 D¢ of 27 July 2006, Loi transposant la directive
sur le droit dauteur, or the Spanish Constitutional Court Declaration 1/2004 of December
13 2004 on the Constitutional Treaty, (BOE number 3 of 4 January 2005), the UK Supreme
Court in R (on the application of HS2 Action Alliance Limited) (Appellant) v The Secretary
of State for Transport and another (Respondents) (https:/[www.supremecourt.uk/
decided-cases/docs/uksc_2013_o172_judgment.pdf), or the Polish Constitutional Court
in its decision on Poland’s Membership in the European Union (Accession Treaty),
11 May 2005 (Polish Constitutional Tribunal), http:/ /www.trybunal.gov.pl/eng/summaries/
documents/K 18 o4_GB.pdfn.

69  See for example the judgment of the German Constitutional Court in BVerfGE 8o, 155
(1993) Maastricht Urteil, or the reasoning of the Czech Constitutional Court in its judg-
ment of 31 January 2012, Landtova PL. US 5/12.

70  See for instance the ruling of the Polish Constitutional Court of 11 May 2005, K18/04
on Polish accession to the EU, or the Constitutional Court of Lithuania in joined cases
No. 17/02, 24/02, 06/03 and 22/04, judgment of 14 March 2006. Cf. also B. De Witte, ‘Direct
Effect, Supremacy, and the Nature of the Legal Order’, in: P. Craig and G. De Burca (eds),
The Evolution of EU Law (2nd ed. oUP 2011), 356: ‘Everywhere the national constitution
remains at the apex of the hierarchy of norms, and EU law is to trump national law only


https://www.supremecourt.uk/decided-cases/docs/uksc_2013_0172_judgment.pdf
https://www.supremecourt.uk/decided-cases/docs/uksc_2013_0172_judgment.pdf
http://www.trybunal.gov.pl/eng/summaries/documents/K_18_04_GB.pdfn
http://www.trybunal.gov.pl/eng/summaries/documents/K_18_04_GB.pdfn
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It should be stressed that so far the differing views on the basis, scope and
limits of EU supremacy have largely remained in the realm of theory and prin-
ciple. In the day-to-day practice, the primacy of EU law, certainly over non-
constitutional national law, is generally accepted.” Moreover, even in cases
where important principles are at stake, national courts generally try to avoid
an open conflict, or at least conflicting judgments.”? The CJEU, in return, has
often incorporated concerns of the national high courts into its case law, for
example improving the protection of fundamental rights or granting a certain
leeway to a Member State on a politically or culturally sensitive issue.”® The
only open conflict so far, where a national constitutional court has openly
declared a judgment of the CJEU ultra vires, is the Landtova judgment of the
Czech Constitutional Court, which concerned the sensitive issue of pensions
after the dissolution of Czechoslovakia into the Czech Republic and Slovakia.”

From one perspective, precisely this lack of a formal and linear hierarchy,
or ‘pluralism’, within the EU legal order can be seen as valuable in itself. It can
be said to reflect the cooperative nature of the EU that depends on shared val-
ues and dialogue, rather than on force or formal authority.”> In any event the

under the conditions, and within the limits, set by the national constitution.’ Also see the
discussion in this context of the European Union Act of 201, including its ‘sovereignty
clause’ in art. 18 in P. Craig, ‘The European Union Act 2o11: Locks, limits and legality’ 48
CMLRev (2011), 1881.

71 G. de Birca, ‘Sovereignty and the Supremacy Doctrine of the European Court of Justice),
in: N. Walker (ed), Sovereignty in Transition (Hart Publishing 2006), 454. See also House
of Lords R v Secretary of State for Transport ex. p. Factortame (No. 2) [1991] A.C. 603 or
the French Conseil constitutionnel, in Decision 2004—2005 DC of 19 November 2004, Traité
établissant une Constitution pour ’Europe.

72 For a recent, very high stake, example of a dialogue where ultimately the German
Constitutional Court accepted the position of the CJEU see the oMT saga resulting in
the oMT decision [2016] - 2 BvR 2728/13, 2 BvR 2729/13, 2 BvR 2730/13, 2 BVR 2731/13, 2
BvE 13/13, summary available via http://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/DE/2016/06/rs20160621_2bvr272813.html.

73 See inter alia Case 1/70 Internationale Handelsgesellschaft [1970] ECR 125, or Case
C-391/09 Runevi¢-Vardyn and Wardyn [2011] ECLI:EU:C:2011:201.

74  Judgment of 31 January 2012, Landtova Pl. US 5/12, and the analysis by J. Komarek, ‘Czech
Constitutional Court Playing with Matches: the Czech Constitutional Court Declares a
Judgment of the Court of Justice of the EU Ultra Vires’ 8 European Constitutional Law
Review (2012), 323.

75  See on the concept of pluralism especially N. MacCormick, Questioning Sovereignty:
Law, State and Nation in the European Commonwealth’ (0UP 1999), N. Walker, ‘The Idea
of Constitutional Pluralism’, 65 The Modern Law Review (2002), 317, or M.P. Maduro,


http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/06/rs20160621_2bvr272813.html
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/06/rs20160621_2bvr272813.html
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EU demonstrates that ‘the system can work’ even where there is disagreement
on such a fundamental point. From another perspective, however, this open
disagreement also reflects the still unfinished nature of the EU, and that even
now the EU still seems to be in a transitional phase. In addition, as long as
this disagreement remains open, there is the risk that a more serious conflict
arises that does threaten the stability of the EU, for example in the context
or aftermath of Brexit. From this perspective, the search remains on for a more
mature and nuanced doctrine of supremacy that can accommodate sufficient
respect for national constitutional principles whilst still preserving a suffi-
cient level of unity and coherence of EU law.”6 A quest that the EAC can join,
benefiting from the experiences in the EU, when searching for a doctrine of
supremacy that fits within its own legal and political context.

‘Contrapunctual Law: Europe’s Constitutional Pluralism in Action’ in: N. Walker (ed),
Sovereignty in Transition, (Hart 2006), 501.

76  For a first attempt to create such a ‘softer’ variant of supremacy along confederal lines
A. Cuyvers, The EU as a Confederal Union of Sovereign Member Peoples, Exploring
the potential of American (con)federalism and popular sovereignty for a constitutional
theory of the EU, (2013, Diss. Leiden), available via, https://openaccess.leidenuniv.nl/
handle/1887/22913.
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CHAPTER 5
External Relations and the EAC

Leonard Obura Aloo

5.1 Introduction

An important element of co-operation between states is co-operation in
external relations. In this Chapter some aspects of the external relationships of
the East African Community (EAC) will be addressed. The relationships
between the East African Community, other international organisations and
states will be considered. Some comments will be made about the relationship
between the Community and its Partner States. To begin with the Chapter con-
siders the Community’s capacity to enter into external relations or its exter-
nal competence. The EAC coordination of Partner States’ positions in foreign
relations, defence and trade matters will then be considered. Given its sig-
nificance, the Chapter will briefly address trade negotiation between the EAC
and the European Union (EU). A comment will be made about the EAC’s rela-
tions with the African Union and other regional economic communities. The
Chapter concludes by evaluating the extent of the EAC’s external competence.

5.2 External Competencies of the East African Community

5.21  The East African Community Acting Directly in External Relations

The objectives of the EAC are to develop policies and programmes aimed at
widening and deepening co-operation among the Partner States in political,
economic, social, and cultural fields, research and technology, defence, secu-
rity and legal and judicial affairs.! The ultimate goal of the EAC is a political
federation.? For these goals to be achieved, there is an inevitable demand that
the Partner States transfer or surrender some level of sovereignty to the EAC
and its institutions.® Coordination presupposes some level of joint action. In

1. EAC Treaty Article 5(1).

2 EAC Treaty Article 5(2).

3 Oppong, RF. “Re-imagining International Law: An Examination of Recent Trends in the
Reception of International Law Into National Legal Systems in Africa” 30 Fordham Int'l LJ.
296 (2006) 299.
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relations with external parties it presupposes that the organisation will have
some level of capacity to interact with the third parties, in other words that
the organisation will have external legal capacity. There is considerable debate
about the exact nature of the international legal personality of inter-govern-
mental organisations.

Coordination in the external relations of EAC states is not a new develop-
ment. Under the defunct Eac, for example, Tanzania, Uganda and Kenya, in
1969, entered into an agreement—the Arusha Agreement—with the then
European Economic Community.* This Agreement granted certain conces-
sions regarding access of goods from Tanzania, Uganda and Kenya to the
European Economic Community.5 The tradition of entering into external
agreements has continued into the current treaty arrangements. The question
that remains is, to what extent can the Community enter into external arrange-
ments and are those arrangements binding on the Partner States and what gov-
erns the Community’s capacity to enter into these arrangements? To address
these questions, the legal personality of the Community and its functions and
powers need to be examined.

A reading of the current Treaty for the Establishment of the East African
Community (the EAC Treaty) does not reveal a clear provision conferring
upon the EAC a general competence with regard to foreign agreements.
Article 138(1) of the EAC Treaty accords the EAC international legal person-
ality.® This provision is similar to Article 47 of the Treaty on European Union,
which explicitly recognises the legal personality of the Eu.” However, Article
138(1) of the EAC Treaty appears to be pointed internally at the Partner States
of the EAc. This internal outlook is suggested by both its full title ‘Status,
Privileges and Immunities’ and its content in dealing with headquarter
agreements and immunity of staff.® Article 138(1) of the EAC Treaty, there-
fore, covers the privileges and immunities of the Eac within the territory
of the Partner States rather than the EAC’s capacity to enter into external

4 Agreement establishing an association between the United Republic of Tanzania, the Republic of
Uganda and the Republic of Kenya and Annxed Documents, Brussels, 1969. See also Mukwaya,
AKK. “A Survey of Relationships between the European Union and the East African States”,
1961-1980. East Afr. Geogr. Rev Vol 19, No. 2 pp. 73092, 1997.

5 Cosgrove-Twitchett, C. Europe and Africa: from association to partnership. Surrey: Saxon
House 1978 p. 146; see also Zartman, W. The Politics of Trade negotiations between Africa and
the European Economic Community. Princeton, Princeton University Press, 1971.

6 EAC Treaty Article 138(1).

7 Article 47 Treaty on European Union. See also EU Chapter 5 on the external standing and
competences of the EU.

8 EAC Treaty Article 138(2) and (3).
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relationships. This ‘internal’ orientation is also seen in Article 4(1) of the EAC
Treaty which indicates that the Community shall have capacity, within each
of the Partner States, of a body corporate with perpetual succession, and shall
have power to acquire, hold, manage and dispose of land and other property,
and to sue and be sued in its own name.?

Although Article 4(1) of the EAC Treaty indicates that the EAC can sue and
be sued in its own name, the Partner States undertake under the Treaty to grant
the Community and its officers the privileges and immunities accorded to sim-
ilar international organisations within the Partner States’ territory.!? There is
thus an apparent paradox with the EAC Treaty indicating, on the one hand,
that the EAC can sue and be sued in its own name while, on the other
hand, requiring the Partner States to grant the EAC similar immunities as
accorded to international organisations.

Article 4(2) of the EAC Treaty provides that:

...the Community shall have powers to perform all the functions con-
ferred upon it by this treaty and to do all things, including borrowing, that
are necessary or desirable for the performance of those functions.!

Article 9(4) indicates that the organs and institutions of the Community shall
perform the functions, and acts within the limits and powers conferred upon
them by or under the Treaty.!?This restrictive framing has, however, not pre-
vented the EAC from activities in external relations. The argument may be
made that an inter-governmental organisation can derive its competence from
a wider reading of its respective treaty. It has been argued by Fin Seyersted
that the legal capacity of an inter-governmental organisation to perform sov-
ereign and international acts is like those of states—not confined to what can
be positively deduced from their constitutions but comprises all acts which
are not precluded by their constitutions and which do not impose new obliga-
tions upon parties who are not subject to their jurisdiction.!® However, it is
recognised that it is only to the extent that other subjects of international law

9 EAC Treaty Article 4(1).

10  EAC Treaty Article 138(3); article 72(3) requires each partner state to respect the interna-
tional character of the responsibilities of the institutions and staff of the Community.

11 EAC Treaty Article 4(2).

12 EAC Treaty Article 9(4).

13 Seyersted, F. “Objective International Personality of Intergovernmental Organizations:
Do their Capacities Depend Upon The Conventions Establishing Them?” Nordisk
Tidsskrift for International Ret 34 p. 3.
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recognise a regional body as a member of the international community that it
can take initiatives and play an active role in the international arena.'#

However, apart from the general aspiration in the statements, the EAC
Treaty itself is silent on the actual authority and power of the Community as
far as external relations are concerned.!>

The theoretical arguments notwithstanding, the reality is that the EAC has
acted directly, for example the Community has signed development aid agree-
ments with third countries'® and has received diplomats.'” The Summit, the
highest organ of the EAC, can also direct action on behalf of the EAC, for exam-
ple, designating the Chairperson of the Summit to sign an accession treaty
with a new Partner State.!® A key example is the decision by the Summit to
have the Partner States of the EAC negotiate as a bloc in matter of the African
Caribbean and Pacific Countries, European Union (EU) and the World Trade
Organisation (wT0) that was arrived at in 2002.19

5.2.2  Co-ordination of Activities of Partner States

The EAC Treaty requires the Partner States to develop policies and pro-
grammes aimed at widening and deepening co-operation among the Partner
States in political, economic, social and cultural fields, research and technol-
ogy, defence, security and legal and judicial affairs for the mutual benefit of the
Partner States.2? Having provided for the areas of co-operation, the EAC Treaty
proceeds to indicate the manner in which this co-operation will be achieved.

14  Mathinjsen, P.S.R.F A Guide to European Union Law. Thomson Sweet & Maxwell London
2007 p. 491; article 38—39 Vienna Convention on the Law of Treaties.

15  Compare in this regard also the discussion in EU Chapter 5, as in the EU many of the
external competences of the EAC also were derived by the cJEU from the internal compe-
tences, as no explicit competences had been granted in the Treaty.

16  For example EAC Grant Agreement with the Federal Republic of Germany signed on
the 23rd January 2016 see http://www.eac.int/news-and-media/press-releases/20160123/
eac-germany-sign-37-million-euros-agreement-support-regional-integration.

17 EAC receives Finnish Ambassador see http://www.eac.int/news-and-media/press-
releases/20160122/eac-secretary-general-receives-credentials-finnish-ambassador.

18  East African Community Joint Communiqué 17th Ordinary Summit of the East African
Community Heads of State item 11 see http://www.eac.int/news-and-media/statements/
20160302/joint-communique-17th-ordinary-summit-east-african-community-heads-
state—Directing the Chairperson to sign the accession treaty with South Sudan.

19  See Communiqué of the 6th Extraordinary Summit of East African Community Heads of State
held in Arusha on 20th August 2007 referring to the Summit of April 2002. (Communiqués
and other sources refer to the Summit of 14th April 2002, the Communiqué of the Summit
is dated u1th April 2002).

20  EAC Treaty Article 5(1).
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Article 5(2) of the EAC Treaty indicates the steps that will be taken in the
journey to ultimate Political Federation: the Customs Union, a Common
Market and the Monetary Union.?! The EAC Treaty then lists the approaches
to co-operation: the Fundamental Principles of the Community; the
Operational Principles of the Community; and a General Undertaking as to
Implementation.?? The terms co-operation and co-ordination are recur-
rent themes throughout these provisions. For example, one of the funda-
mental principles of the Community is co-operation for mutual benefit,23
and one of the operational principles is people centred and market driven
co-operation.24

The Partner States have given a general undertaking, to amongst other
things, pass legislation conferring the Community with legal capacity and per-
sonality required for the performance of its functions and to confer the legisla-
tion, regulations, and directives of the Community and institutions with the
force of law within each Partner States territory.2> The Partner States are also
required to give Community law precedence over similar national laws in mat-
ters covered by the Treaty.26

The EAC Partner States have agreed to co-operate in various areas and ulti-
mately to form a political federation. It can be concluded that, at least by their
intention, some element of sovereignty has been ceded to the EAc. The clas-
sical definition of sovereignty is “independence from authority of any other
state and equality with it in international law”.2” To the extent that the Partner
States have pooled their decision making there is some ceding of sovereignty.
The main responsibility for the achievement of the aims of the EAC is, however,
retained by the Partner States who are ultimately in control of the process.

The EAC is a permanent entity that is established for an unlimited
period.?8 The fact that the ultimate aim is a political federation implies that
the Treaty will have achieved its aims once a political federation is achieved.
It can therefore be argued that the EAC, in the present form, is intended to
exist until political federation is achieved. A Partner State can withdraw from
the EAC Treaty provided the Partner States National Assembly resolves by not

21 EAC Treaty Article 5(2).

22 EAC Treaty Articles 5(3), 6, 7 and 8.

23 EAC Treaty Article 6(f).

24  EAC Treaty Article 7(1)(a).

25  EAC Treaty Article 8(2).

26  EAC Treaty Articles 8(4) and (5).

27  Moregenathu, Hans. Politics Among Nations. Alfred Knoff. New York. 1950.p. 249.
28  EAC Treaty Article 144.
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less than two thirds majority of all members entitled to vote and the Secretary
General of the Community is given twelve months notice of the intention to
withdraw.2% A Partner State may also be suspended or expelled from the EAc.3°

The fact that the Partner States are in control can be evidenced by the pro-
vision that decision making under the EAc Treaty is largely by consensus.3!
The main organs of the EAC are:32

(a) The Summit comprising head of government of the Partner States
that gives general direction towards the realisation of the goals of
the Community.33

(b) The Council of Ministers which is the main decision making body
comprising ministers of the partner states responsible for regional
co-operation and such other Ministers as the Partner States may
determine.34

(c) The Co-ordinating Committee made up of permanent secretaries
responsible for regional co-operation. It co-ordinates the activities
of the sectoral committees and reports to the Council.3

(d) The Sectoral Committees which are established by the Council
on recommendation of the respective Co-ordinating Committees.
They develop and monitor the implementation of the programmes
of the EAC.3¢

(e) The East African Court of Justice

(f) The East African Legislative Assembly

(g) The Secretariat

The Summit decision making process is by consensus.?’” The consensus
approach protects national interests as, effectively a Partner State can veto the
decision of the Summit.

Moreover, under the earlier East African Community, the East African Court
of Appeal in Okunda v Republic had held that the national constitutions were

29  EAC Treaty Article 145.

30  EAC Treaty Articles 146 and 147.

31 EAC Treaty Article 12(3).

32  See summary in Lumumba, PL.O. “The East African Community Two: Destined to
Succeed or Doomed to Fail?” LSKJ 5(1)(2009) pp. 105-132 at p. 121.

33  EAC Treaty Chapter 4.

34  EAC Treaty Chapter 5.

35  EAC Treaty Chapter 6.

36  EAC Treaty Chapter 7.

37  EAC Treaty Article 12(3).
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superior to the provisions of the Treaty.3® In this case a prosecution was insti-
tuted by the Attorney-General of the Republic of Kenya against two persons
under the provisions of the Official Secrets Act of the East African Community
without the consent of the Counsel to the Community as required by the
Act. Under the Constitution of Kenya, at the time, the Attorney-General con-
trolled prosecutions. There was therefore an apparent conflict between
the Constitution of Kenya and the Official Secrets Act of the East African
Community. The High Court of Kenya held that the Act of the Community
was void to the extent of the inconsistency with the Constitution of Kenya.
On appeal, the East African Court of Appeal, which at the time severed all
the Partner States of Community held that the Constitution of Kenya was
paramount and any law, whether it be of Kenya or the Community, or of any
other country which had been applied in Kenya, which was in conflict with the
Constitution was void to the extent of the conflict.

The legacy of the East African Court of Appeal decision in Okundav Republic
continues to inform the position of EAC laws vis-a-vis the national constitu-
tions. Decisions and actions at the EAC level are controlled by the national
constitutional set up. Any authority surrendered to the EAC has to be done, it
appears, within the constitutional context of the individual country.

5.3 Specific Co-operation in Foreign Policy

The EAC Treaty requires that Partner States establish common foreign and
security policies.3? The objective of the common foreign and security policies
include:

(a) safeguarding the common values, fundamental interests and inde-
pendence of the Community

(b) strengthening the security of the Community and its Partner States
in all ways

(c) developing and consolidating democracy and the rule of law and
respect for human rights and fundamental freedoms

(d) preserving peace and international security among the partner
states

(e) promote co-operation at international fora, and

38  Okundav Republic [1970] E.A. 453.
39  EAC Treaty Article 123(1).
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(f) enhance the eventual establishment of a Political Federation of the
Partner States*?

The Partner States have bound themselves under the EAC Treaty to co-ordinate
actions in international organisations and international conferences.*!

The co-ordination in this area has been characterised by a cautious approach
by the Partner States in yielding sovereignty to the EAC. This is shown by the
fact that the implementation of the provisions of the Treaty on co-operation
on political matters were to become operative when so determined by the
Council. The Treaty also requires the Council to prescribe in detail how this
co-operation is to be implemented.*? The provisions are not yet operational.
The East African Court of Justice (EAC]) has been called upon to consider the
justiciability of the provisions of the EAC Treaty on political cooperation. In
the case of Attorney General of Uganda v Tom Kyahurwenda the EAC] consid-
ered the question and ruled that the provisions of paragraphs 2, 3 and 4 of
Article 123 of the Treaty on political co-operation are not justiciable before the
EAC] or local courts until the provisions are operationalised.*3

The EAC currently cites the joint support for citizens of the Community for
international level positions as a tangible result of the co-ordination of efforts
in the Partner States international relations.** This promotion of a relatively
minor achievement of co-ordination indicates the reluctance of the Partner
States to yield greater authority to the EAc. A draft protocol on foreign policy
co-ordination has been published.*> The provisions of the draft protocol fur-
ther indicate a cautious approach as it calls mainly for collaboration rather
than the yielding of any authority to the Community. For example, the draft
protocol calls for “collaboration” in diplomatic and consular activities, mul-
tilateral diplomacy, and in economic and social activities.*¢ The approach of
the draft is cautious and calls for collaboration rather than action by the EAc.
Furthermore, caution is emphasised by the fact that the protocol remains a
draft and a final version is yet to be concluded.

40  EAC Treaty Article 123(3) (a)—(f).

41 EAC Treaty Article 123(4), see also Articles 5, 6, 7, 123, 124 and 125 of the EAC Treaty.

42 EAC Treaty Article 123(5).

43 Attorney General of Uganda v Tom Kyahurwenda Case Stated No. 1 of 2014.

44  www.eac.int/legal/index.

45  Draft East African Community Protocol on Foreign Policy Co-ordination Arusha March 2o10.

46 Draft East African Community Protocol on Foreign Policy Co-ordination Arusha March 2010
article 5, 6 and 7.
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The EAC has concluded a Protocol on Peace and Security#” and a Protocol
on Corporation in Defence Affairs.*® Notably, these two protocols call for col-
laboration and do not themselves cede any decision making or action to the
Community itself.

In the area of trade negotiations, the co-ordination effort has been insti-
tutionalised through the EAC Trade Negotiations Act of 2008.4° The Act was
initiated as a private member’s bill in the East African Legislative Assembly.50
The objectives of the Act include the establishment of joint negotiation of the
Partner States in bilateral, regional and multilateral trade.5! The Act creates a
Commission known as the East African Joint Trade Negotiation Commission
which is the mechanism the Partner States use to negotiate as a bloc in mat-
ters relating to regional and multilateral trade.5? The Joint Trade Negotiation
Commission is tasked with conducting trade negotiations on behalf of the
Partner States of the EAc.5® The Joint Trade Negotiation Commission com-
prises two members nominated by each Partner State, the Secretary General
of the EAC as a ex-offico member, one ex-offico member designated by the des-
ignated Ministry of each Partner State. The Director General of the Joint Trade
Negotiating Commission is also an ex officio member.5*

The negotiating mandate of the Joint Trade Negotiating Commission is
given in writing by the Summit acting through the Council.?> Notwithstanding
the existence of the Joint Trade Negotiating Commission, the co-ordination
has not been seamless and implementation of the Act has not been a smooth
process.56 The Partner States still send individual delegations to international
trade negotiation forums and enter into multilateral trade agreements as

47  East African Community Protocol on Peace and Security Arusha February 2013.

48  East African Community Protocol on Co-operation on Defence Affairs Arusha April 2012.

49  The East African Trade Negotiations Act of 2008.

50 EALA Achievements 20012009 bill initially introduced in 2003 http:/ /www.eala.org/new/
index.php/the-assembly/achievements.

51 The EAC Trade Negotiations Act of 2008. Section 2.

52  The East African Trade Negotiations Act of 2008. Section 3 and 5.

53  The East African Trade Negotiations Act of 2008. Section 5(1)(c).

54  The East African Trade Negotiations Act of 2008. Section 6.

55  The East African Trade Negotiations Act of 2008. Section 12.

56  Ayeko, F. “East African States Still Negotiate Trade Pacts as One Despite 2008 Law” The
East African Monday, October 4 2010 http://www.theeastafrican.co.ke/news/EAc%z20
states%z2ostill%z20to%z20negotiate%z2otrade%z2o0pacts/-/2558/1024814/-/9f3mip/-/index
htm.


http://www.eala.org/new/index.php/the-assembly/achievements
http://www.eala.org/new/index.php/the-assembly/achievements
http://www.theeastafrican.co.ke/news/EAC%20states%20still%20to%20negotiate%20trade%20pacts/-/2558/1024814/-/9f3mip/-/index.htm
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individual countries.5” There has been apparent reluctance to implement the
Trade Negotiations Act.5® This could be because, as indicated above, the Act
was initiated as a private member’s bill and not by the Secretariat or by the
Partner States. As will be seen below negotiating with the EU, for example, has
seen apparent conflicts between Partner States.

5.4 EAC and EU Relationships

As noted above the EAC-EU relationship has a long history dating back at
least to the 1969 Arusha Agreement between Tanzania, Uganda and Kenya
and the European Economic Community.>® In the early 1970s, the three East
African countries joined other African, Caribbean and Pacific states in a bloc,
the Acp, to negotiate with the European Economic Commission. The nego-
tiations resulted in the first Lomé Convention in 1975 (Lomé 1).6° The Lomé
Convention was renegotiated and renewed three times: the second Lomé 11
was signed in 1980; Lomé 111 in 1985;6! and Lomé 1v in 1990.62 The Lomé
Convention’s provisions were viewed by other states as being incompatible
with the General Agreement on Tariffs and Trade (the GATT) and subsequently
the wro. This resulted in complaints filed before the GATT, wTo and also the
European Court of Justice.53 The Lomé Convention’s trade provisions included

57  Ayeko, F. “East African States Still Negotiate Trade Pacts as One Despite 2008 Law” The
East African Monday, October 4 2010 http://www.theeastafrican.co.ke/news/EAC%z20
states%z2ostill%20to%20negotiate%2otrade%20pacts/-/2558/1024814/-/9fgmip/-/index
htm.

58  Seatini. Uganda’s Trade Negotiation Framework. September 2013 p. 16.

59  Agreement establishing an association between the United Republic of Tanzania, the
Republic of Uganda and the Republic of Kenya and Annxed Documents, Brussels, 1969.

60  The First Lomé Convention Lomé 1 (Negotiations began in 1973 and lasted for eigh-
teen months. The convention was signed on 28th February 1975 and cam into force on
1st April 1976. See Babarinde, O.A. The Lomé Convention and Development: An Empirical
Assessment. Brookfield: Avebury Press 1994 p. 20; Oumar Sy, S. “The Birth of the ACP
Group” The Courier No. 93 September- October 1985 pp. 51-56. Full text see The Courier
No. 31 Special Issue march 1975.

61 For full text see The Courier No. 89 January-February 1985.

62  For full text see The Courier No. 120 March-April 1990; Lomé v1 bis The courier No. 155
January-February 1996.

63  Ds 27 European Communities—Regime for the Importation, Sale and Distribution of
Bananas (Complainants: Ecuador; Guatemala; Honduras; Mexico; United States) see
https:/ [www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm; Federal Republic of
Germany v Council of the European Union.
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trade preference arrangements including tariff rates that differed from the
Most Favoured Nation (MFN) rate and discriminated against other develop-
ing countries as it granted more generous treatment than offered by the EU’s
generalised system of preferences. The regime also had four protectionist pro-
tocols on beef and veal, rum, bananas and sugar.6+

The Lomé Conventions were replaced in the year 2000 with a new agree-
ment, the Contonu Agreement, between the ACP countries and the EU.65
Under Article 36(1) of the Cotonou Agreement, the EU and the ACP countries
agreed to negotiate Economic Partnership Agreement (EpAs) which would be
compatible with the wr0.66

Negotiations between the EAC and EU began immediately, and progressed
for over a decade. The EU set 1st October 2014 as a deadline upon which the
EAC states would forfeit their preferential treatment and revert to the less gen-
erous generalised system of preferences.5” The result would be that exports
from Kenya to the EU would face higher tariffs while those from the other EAc
Partner States would continue to enjoy duty free access to the EU under a com-
ponent of the EU generalised system of preferences—the Everything But Arms
arrangement.58

The negotiation of the EU-EAC EPA was concluded in October 2015 and was
expected to be ratified by October 2016.5% However, internal timelines have
been missed, for instance an expected signing in July 2016 was missed resulting
in speculation that the ratification is facing difficulty.”® Furthermore, following

64  Grynberg, R. The WTO incompatibility of the Lomé Convention trade provisions Asia Pacific
School of Economics and Management Working Paper 1998.

65  Agreement between the AcP and the Ec the Contonu Agreement 2000. The agreement
was revised in 2005,

66  Article 36(1) Cotonou Agreement; Gathii, James T. The Cotonou Agreement & Economic
Partnership Agreements.

67  Ongénge, L. “The EAC-EU Economic partnership Agreement: Context, Content and
Consequences”. Trade Notes. Institute of Economic Affairs. Nairobi 2015.

68  Kenya Human Rights Commission. The ABC of the EAC-EU Economic Partnership
Agreement (EPA). Kenya Human Rights Commission. Nairobi; Ongénge, L. “The EAC-EU
Economic partnership Agreement: Context, Content and Consequences”. Trade Notes.
Institute of Economic Affairs. Nairobi 2015.

69  The European Commission. Economic Partnership Agreement between the EU and
the Eastern Africa Community (EAC) October 2015 http://trade.ec.europa.eu/doclib/
html/142194.htm.

70  Ssemuwemba, Anne M. EPA Negotiations: Is EAC at the crossroad?” The Daily Monitor
Tuesday, August 2 2016 http://www.monitor.co.ug/Business/Prosper/EPA-negotiations--
Is-EAC-at-the-crossroads-/688616-3325520-kgiomdz/index.html.
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the vote by Britain to exit the EU in June 2016, the EAC Partner States’ position
on the future of the EU-EAC EPA appear to be divergent.”

The negotiations with the EU indicate a coordinated approach by the EAC
Partner States. However, the Partner States do enter into the agreements indi-
vidually and where national interest dictate, they can proceed even if contrary
to the agreed coordinated position.

5.5 EAC and Other Regional Communities

Although the EAC Partner States aim at forming a political federation, this has
not prevented the Partner States from joining different regional integration
communities (RECs). The Partner States of the EAC are members of various
other RECs including COMESA,”2 saDc® and 16AD.7* Indeed Eastern Africa
has the largest number of RECs and intergovernmental regional bodies on the
continent.

Membership on EAC Partner States in other RECs

COMESA IGAD SADC
Burundi * *
Kenya * *
Rwanda *
South Sudan *
Tanzania *
Uganda * *

71 Kidanka, Christopher. “Tanzania dodges EPA to Protect Industrialisation, budget” The
East African July 16, 2006; Bangaba, Julius. “Leaders Urge Review of EU-EAC Trade
Deal” The East African July 23, 2016 http://[www.theeastafrican.co.ke/news/Leaders-urge-
review-of-EAC-EU-trade-deal/2558-3307650-uaooovz/index.html.

72 COMESA- Common Market for Eastern & Southern Africa see http://www.comesa.int/.

73 saDC- Southern Africa Development Community see http://www.sadc.int/.

74 1GAD—Intergovernmental Authority on Development see http://igad.int/.
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The multiple memberships of the various RECs can result in the duplication
of roles and conflicting goals and policies.” Membership of the different RECs
can also allow a country to play on the differentials of timings, commitments
and tariffs in the various RECs and can be a source of divided loyalty.”6

It is with this realisation that COMESA-EAC-SADC held a tripartite summit
in October 2008 during which it was agreed to establish a tripartite free trade
area.”” The co-operation is not however between the various RECs but through
the member states themselves making commitments.

5.6 EAC and African Union

As early as 1980 under the then Organisation for African Unity (0AU), the
Lagos Plan of Action for the Economic Development of Africa called for
the eventual convergence of various regional trade liberalisation regimes to
form the African Common Market.”® The commitments in this plan were made
concrete in 1991 when African countries signed the Treaty Establishing the
African Economic Community (AEC) also known as the Abuja Treaty.”®
The Abuja Treaty came into operation in 1994 and provides a framework for
continental integration. The Abuja Treaty is expected to take shape in six phases
over a period of thirty-four years.8° The phases require the co-ordination and
harmonisation of both tariff and non-tariff systems in the various RECs on the
continent with a view to establishing a continental customs union. The various
RECs are to be consolidated and then merged into a single block.

The EAC Treaty requires the Partner States to accord special co-operation
with the African Union, the United Nations and other international organisa-
tions and bilateral and multi-lateral development partners interested in the
objectives of the Community.8! As part of this effort the EAC enjoys observer
status within the African Union. The EAC Secretary General is invited to the

75  African Development Bank. East African Regional Integration Strateqy Paper 20m-2015
September 2011.

76~ AFRODAD. Regional Integration and Debt in East Africa. High Gloss Prints Harare 2003
p- 23.

77  United Nations Economic Commission for Africa Assessing Regional Integration in Africa
VTowards an African Continental Free Trade Area Addis Ababa 2012 p. 21.

78  The Organisation of African Unity. Lagos Plan of Action for Economic Development of
Africa 1980—2000. Lagos 1980 paragraph 250 (iv).

79  Treaty Establishing the African Economic Community 1991.

80  Treaty Establishing the African Economic Community 1991.

81  EAC Treaty Article 130(4).
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African Union Summit and is in charge of all relations with the African Union.
In 2012, the EAC posted a liaison person to the African Union. The African
Union also has a liaison person at the EAC Secretariat.

However, the EAC’s activities with the African Union are limited and do not
involve actions that would directly bind any of the EAC Partner States. Partner
States act independently albeit perhaps in a coordinated manner.

5.7 Conclusion

The EAC does have a limited amount of external competence. The areas where
it has been applied is receiving envoys and entering into agreements with
development partners. The EAC Partner States have not yielded significant
sovereignty to the EAC and instead have adopted a co-ordinated approach to
negotiations with third parties. The formal structure for co-ordination, the EAC
Joint Trade Negotiation Act is yet to be fully implemented.

This co-ordination approach leaves each individual Partner State entering
into multilateral and bilateral agreements as an individual state andwhere
domestic interests dictate it, the Partner States will pull away from the co-
ordinated position. However, with political federation as the ultimate goal,
the Partner States will have to consider moving beyond mere co-ordination in
external relations and grant the EAC greater external competence.



CHAPTER 5A
External Relations and the EU

Armin Cuyvers

5.1 Introduction

The area of EU external relations is a complex one. Over time, the EU has gradu-
ally developed more competences to act externally, but the competences of the
EU vary significantly over the different areas of external policy.! Institutionally,
the area is complex as well. Multiple EU actors and the Member States all want
to exert their influence, crowding the international stage. This ‘multiple-actor-
syndrome’, however, merely reflects one of the fundamental dilemmas of EU
external relations: in principle it would be good if the EU could speak with one
voice, but in most fields of external relations Member States are simply unwill-
ing to transfer the powers to the EU that this requires.

In line with the comparative aim of this book, the present Chapter focusses
on the development of EU external relations in the early days, especially on the
creation of implied external competences where the Treaties did not provide
for explicit ones. In addition, it discusses the legal principles developed by the
CJEU to ensure that Member States do not undermine the external policies of
the EU with their own foreign policy. First, however, this Chapter briefly dis-
cusses the institutional landscape in EU foreign affairs, which is still haunted
by the ghost of Kissinger.?

5.2 ‘Who doI call’: The Crowded European Stage

According to EU mythology, Henry Kissinger once complained in exasperation:
‘if I want to talk to Europe, who do I call?’ Even though he may actually never

1 See also for the major changes in this field after Lisbon P. Van Elsuwege, ‘EU External Action
after the Collapse of the Pillar Structure: In Search of a New Balance Between Delimitation
and Consistency’ (2010) 47 CMLRev, 987.

2 For more general overviews of EU external relations see for example G. De Baere,
Constitutional Principles of EU External Relations (OUP, 2008), P. Eeckhout, EU External
Relations Law, (OUP, 2011), or B. Van Vooren and R.A. Wessel, EU External Relations Law: Text,
Cases and Materials (CUP, 2014).

© ARMIN CUYVERS, 2017 | DOI 10.1163/9789004322073_011
This is an open access chapter distributed under the terms of the cc-By-Nc License.



EXTERNAL RELATIONS AND THE EU 197

have said this, the story survives as it so aptly captures one of the problems of
EU external representation. There is no single institution or person that has
the general authority to represent the entire EU, such as the Us President or
Secretary of State. Instead, multiple actors are usually involved.?

To begin with, in many external fields, certainly in the Common Foreign
and Security Policy (cFsP), the European Council and especially the Council of
Ministers are the central actors, also demonstrating the often intergovernmen-
tal character of this field.* Certainly in non-cFsp external relations, however,
the Commission also plays an important role in representing the EU externally,
for example also in negotiating international agreements on behalf of the Eu.®
In addition, in areas where the EU and the Member States share a competence,
all 28 Member States may also be active themselves.®

The Treaty of Lisbon tried to streamline the external representation of the
EU by creating the office of the High Representative of the Union for Foreign
Affairs and Security Policy, who is supposed to ‘conduct the Union’s common
foreign and security policy’” As the High Representative is simultaneously the
Vice-President of the Commission for CFsp, the chair of the Foreign Affairs
Council and may take part in the work of the European Council, the hope was
that this function could unite the external representation of the EU and silence
Kissinger once and for all. At the same time, however, the Treaty of Lisbon also
created a permanent President of the European Council, who shall ‘at his level
and in that capacity, ensure the external representation of the Union on issues
concerning its common foreign and security policy.® Similarly, the responsibil-
ity of the President of the European Commission to represent the EU exter-
nally was not removed, nor was the external role of the rotating presidency of
the Council.

An example of the complications that may arise with so many actors was
provided when President Obama refused to come to a Summit in Spain in May
2010. Again as EU mythology has it, the President of the European Council,
the High Representative, the President of the Commission, the President
of the European Parliament, the Member State holding the rotating presidency

3 See also C. Tomuschat, ‘Calling Europe by Phone’ Guest Editorial 2010 (47) CMLRev, 3.

4 See generally title v of the TEU. For a general introduction of the different EU Institutions see
EU Chapter 2.

5 See Article 17(1) TEU and Article 18 TFEU.

6 See on this situation also C. Hillion, and P. Koutrakos (eds) Mixed Agreements Revisited (Hart,
2010).

7 Article 18 TEU.

8 Article 15(6) TFEU.
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of the Council and several of the heads of State or Government of individual
Member States could not agree on protocol, including on the question who
would shake Obama’s hand first. Clearly this is only an anecdotal illustration
of the underlying problem identified above: the EU has no single institution
with the authority and legitimacy to pick up the phone on behalf of the entire
EU. As long as that is the case, the EU will need to coordinate and cooperate,
and hence cannot be as unified externally as some would like.

5.3 EU External Competences

As discussed in EU Chapter 3, the EU is based on the principle of conferral.
Consequently, it only has those competences conferred on it by the Member
States, also in the field of external relations.!° In this regard Article 21 TFEU first
spells out the objectives of the EU. Subsequently, Title v of the TEU (CFsp),!t
and Part v of the TFEU (non-CFsP external policies) provide the EU with most
of its explicit external competences to actually realize these objectives.!?

When the EEC was created in 1957, however, the Community lacked almost
all of the explicit external competences it has today. The Treaty of Rome only
provided for two explicit external competences: the Common Commercial
Policy and the conclusion of Association agreements.!® This lack of external
competences created a problem, as the (then) Community often had to act
externally, already to be able to achieve its internal objectives. In line with its
general teleological approach to competences, the cJEU developed the doc-
trine of implied powers to deal with this lacuna. Three types or categories of
implied powers were developed by the CJEU.

The first category of implied powers was created in the seminal case of
AETR. This judgment concerned the question if the (then) Community had
the competence to sign an external agreement concerning the work of crews
of vehicles engaged in international road transport (the AETR agreement). It is
relevant to note that the EU already had adopted legislation on this topic inter-
nally, but the Treaty provided no express competence to adopt an agreement
on this point externally. The cJEU held that:

9 See also A. Rosas and L. Armati, EU Constitutional Law, (Hart, 2010).

10  Article 4 and 5 TEU and Opinion 2/94 Accession to the ECHR [1996] ECR 1-1759, par. 24.
11 See particularly Articles 24 and Article 37 TEU.

12 See especially Articles 207, 208, 209, 212, 214, 216, 218.

13 Articles ng and 238 EEC.
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Although it is true that Articles 74 and 75 do not expressly confer on the
Community authority to enter into international agreements, neverthe-
less the bringing into force, on 25 March 1969, of Regulation No. 543/69
of the Council on the harmonization of certain social legislation relating
to road transport (0J L 77, p. 49) necessarily vested in the Community
power to enter into any agreements with third countries relating to the
subject-matter governed by that regulation.

This grant of power is moreover expressly recognized by Article 3 of
the said regulation which prescribes that: ‘The Community shall enter
into any negotiations with third countries which may prove necessary for
the purpose of implementing this regulation’

Since the subject-matter of the AETR falls within the scope of
Regulation No. 543/69, the Community has been empowered to negoti-
ate and conclude the agreement in question since the entry into force of
the said regulation.

These Community powers exclude the possibility of concurrent pow-
ers on the part of Member States, since any steps taken outside the frame-
work of the Community institutions would be incompatible with the
unity of the Common Market and the uniform application of Community
law.14

The use of the internal competence, in other words, had created an (implied)
external competence. The CJEU thereby connected the existence and use of
an internal competence to the existence of an external competence, greatly
expanding the capacity of the (then) Community to act externally.

The second category of implied powers concerns those cases where the
internal power to act for the attainment of a specific objective itself neces-
sitates external action.’® Some internal market rules, for example, may have an
inherently international aspect.!6

A third ‘implied’ external competence can be found in Article 352 TFEU.
The residual competence granted by this provision may also be used for exter-
nal action where an EU action is necessary to attain a Treaty objective but no
explicit of implied power can be found in the Treaties.!”

14  Case 22/70 AETR [1971] ECR 263, paras. 28—31. Also see Cases 3, 4, and 6/76 Kramer [1976]
ECR, 1279 paras. 19—20 and Opinion 1/03 ECLI:EU:C:2006:81, par. 115.

15  See Opinion 1/76 Laying-up fund [1977] ECR 741, par. 3 as well as Opinion 1/03 ECLI:EU:
C:2006:81, par. 115.

16 In Opinion 1/76 regulating transport on the river Rhine, for instance, could only be
achieved by international action as it needed to include non-Eu Member States.

17  See Case 22/70 AETR [1971] ECR 263, par. 95.
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Through these three types of implied powers, the CJEU created a significant
capacity for the EU to act externally based on internal competences and legis-
lation already adopted inside the Eu. With the Treaty of Lisbon, the extensive
and often complex, case law of the CJEU on implied external powers has been
codified in Article 216 TFEU.!8 For the EAC, however, especially the initial case
law, linking internal competences to external competences via a logic of unity,
coherence and effectiveness, may be most relevant.

5.4 Sincere Cooperation and the Negative Obligations of
Member States

A last issue that may be relevant to the EAC, considering the fact that the
Partner States participate in multiple international and regional bodies,
is the obligation of EU Member States not to undermine or frustrate EU exter-
nal action. The precise obligation of Member States in this regard depends on
the nature of the EU external competence at stake.

In areas where the EU has an exclusive external competence, such as in the
Common Commercial Policy (ccP) or the Customs Union, Member States are
in principle not allowed to act externally at all, unless they have permission
from the EU to do so.!® Consequently, where Member States participate in an
International Organization, like the G20, and issues are discussed that touch
on an exclusive competence of the EU, they are under a legal obligation to
act in the interest of the EU rather than to defend their own interests.20

In areas where the EU and the Member States share the competence, the
principle of pre-emption usually applies.?! This means that Member States
are no longer allowed to act externally themselves if the EU has exercised its
shared competence. If the EU already has concluded an international agree-
ment on the free movement of workers, for instance on the mutual recognition

18 P. Eeckhout, EU External Relations Law, (OUP, 2o11), 112.

19 See also the similar effect of exclusive competences for the Member States internally, as
discussed in EU Chapter 3.

20  F. Amtenbrink, N. Blokker, S. Van den Bogaert, A. Cuyvers, K. Heine, C. Hillion,
J. Kantorowicz, H. Lenk and R. Repasi, The European Union’s Role in the G20, (2015)
Working paper for the scientific bureau of the European Parliament, 41 and J. Wouters,
J. Odermatt and T. Ramopoulos, “The EU in the World of International Organizations:
Diplomatic Aspirations, Legal Hurdles and Political Realities”, in: Leuven Centre for
Global Governance Studies, Working Paper no. 121.

21 See on this point R. Wessel and B. Van Vooren, EU External Relations Law: Text, Cases and
Materials (CUP, 2014), 103.
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of diplomas, Member States can no longer act externally on this point. The
pre-emptive effect in external relations, however, goes much further. The CJEU
has given a very far reaching interpretation to the principle of sincere coop-
eration, holding that Member States are precluded from all unilateral action
that is may adversely affect the realization of a Treaty objective. The PFos case
provides an illustration of just how far this obligation may extend.?? In PFos
Sweden wanted to have a certain chemical added to Annex A to the Stockholm
Convention on Persistent Organic Pollutants, which fell under a shared com-
petence with the EU. Despite several requests, the Commission and Council
had not acted on this point, neither approving nor rejecting Sweden’s request.
Briefly put, the Council had only started the process of coming to a joint
position. The mere fact that the Council had discussed the issue in Council
and was adopting a common position, however, already pre-empted Sweden
from acting unilaterally. Even the initial stages of undertaking an EU external
action, therefore, may pre-empt the right of Member States to act externally
on their own.

The duty of sincere cooperation also leads to a general obligation of coop-
eration on Member States, and an obligation not to frustrate or undermine
the effectiveness of EU external actions in any way. Even if Member States are
acting in a field where the EU has no competence or has not used its shared
competence, therefore, they are under an obligation not to use their own com-
petence in a way that might undermine the effective attainment of EU objec-
tives in another field.22 This obligation does not amount to a general obligation
for Member States to coordinate all national external actions.24 In some cases,
however, the duty of sincere cooperation may lead to a positive obligation on
Member States to ensure coherence.?> Clearly, the extent to which these legal
obligations can be enforced in a highly political area is another question, but
the main point here is that EU law has developed a set of legal principles and
obligations to control the external behaviour of its Member States, even in
areas where the EU has only shared or even no external competences.

22 Case C-246/07 Commission v Sweden (PFOS) ECLI:EU:C:2010:203.

23 See for example Case C-266/03, Commission v Luxemburg [2005] ECR 1-4805 or Case
C-433/03, Commission v Germany [2005] ECR 1-6985.

24  See however Article 21(3) TEU on ensuring ‘consistency between different areas of its
external action and between these and other policies’

25  Seeespecially C. Hillion, ‘Tous pour un, un pour tous! Coherence in the External Relations
of the European Union’ in: M. Cremona, Developments in EU External Relations Law (OUP,
2008), 10.



CHAPTER 6
General Principles Governing EAC Integration

Khoti Chilomba Kamanga and Ally Possi

6.1 Introduction

This chapter expounds on the general principles which govern the function-
ing and activities of the East African Community (EAC), while also reflecting
on the European Union (EU) integration experience.! From the outset, it is
important to point out that the ‘general principles’ are a source of law as well
as guidelines to which states in an integration arrangement should adhere.
Thus, this chapter is preoccupied with the dual tasks of mapping the prin-
ciples of the EAC, as set out in the Treaty for the Establishment of the East
African Community (the Treaty), as well as examining the broader legal import
of these principles. The justification for such an examination is the role these
principles play in promoting universally acceptable tenets of good governance,
and more importantly, as a source of law, a dispute resolution tool. Central to
this chapter is the thesis that beyond and above individual, specific and bind-
ing legal rules found in treaties, on statute books, regulations, by-laws, and case
law, there are normative prepositions of a more abstract nature, and of ‘general
applicability’, namely general principles.

6.2 General Principles

It has been observed that general principles perform a threefold function, as
they “operate as aids to interpretation, as grounds for review, and as rules of
law, breach of which may give rise to tortuous liability."? As a ‘source of law’,
a general principle serves a ‘gap-filling’ function to the extent that a lacuna
arises from the fact that a situation may arise which is not governed by a rule
of law, be it statutory or judicial.®> However, the term “general principles”, as

1 See also EU Chapter 6, particularly on the development of fundamental rights as General
Principles of EU law in this regard.

2 T. Tridimas (2006), The General Principles of Eu Law (2nd ed), Oxford: Oxford University
Press, p. 29.

3 Ibid.p.17.

© KHOTI CHILOMBA KAMANGA AND ALLY POSSI, 2017 | DOI 10.1163/9789004322073_012
This is an open access chapter distributed under the terms of the cc-By-Nc License.



GENERAL PRINCIPLES GOVERNING EAC INTEGRATION 203

used in this chapter, draws inspiration from the Statute of the International
Court of Justice (1¢J). The 1¢J Statute, an appendage to the United Nations
(UN) Charter, is particularly notable for the direction it gives to the “princi-
pal judicial organ” of the UN, in respect of applicable law whenever the 1¢j is
carrying out its adjudication function. The pertinent part of the 1cj Statute
enjoins the Court to have recourse, among others, to “general principles of law
recognized by civilized nations.”*

Unfortunately, the 1¢J Statute fails to define or characterize such ‘general
principles’ Therefore, this task inevitably falls on international judicial bodies
and experts. The adoption of the UN Declaration on Principles of International
Law was one response to the resulting lacuna.’ Experts from the United States
of America also joined the fray, to argue that the term ‘general principles’ as
used by the 1¢J Statute could mean any of the following five categories:

a)  Principles of municipal law recognized by civilized nations;

b)  General principles of law derived from the specific nature of the
international community;

c) Principles intrinsic to the idea of law and basic to all legal systems;

d) Principles valid through all kinds of societies in relationship of
hierarchy and coordination; and

e) Principles of justice founded on the very nature of man as a rational
and social being.6

However, in the case of the EAC, as well as the EU, the relevant general prin-
ciples are the source of less controversy, having been either captured by stat-
ute, or the subject of numerous judicial pronouncements. The situation in
the EU is striking in that many of the principles under discussion have been
developed by the case law of the European Court of Justice (EcJ) rather than
finding an “explicit” formal basis in the Treaties. Conversely, in the EAC many
of these principles are formally prescribed by the Treaty, even though there is

4 Article 38, 1¢J Statute, 1945.

5 More precisely, ‘Declaration on Principles of International Law Concerning Friendly Relations
and Cooperation Among States in Accordance with the Charter of the United Nations’
reproduced, among others, in I. Brownlie (ed) (1995), Basic Documents in International Law
(4th ed), pp. 36—45.

6 L.F. Damrosch et als. (2001), International Law: Cases and Materials (4th ed), St Paul,
Minnesota: American Casebook Series, p. 118.
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of course also scope for unwritten principles to be discovered and developed
by the Eac].”

6.3 General Principles Under the EAC Treaty

Upon examination of the Treaty, it is easy for one to conclude that there is
a generous intention for EAC integration to be governed by the enshrined
Treaty principles. These principles may form a source of law as well as
impact upon policy guidelines, with which Partner States should comply.
However, it is fair to comment that as there are numerous provisions dealing
with general principles,® there is a superfluous restatement and repetition
of principles to the point of generating incoherence.® The structure of the
principles within the Treaty is inconsistent, as for instance, some of the prin-
ciples are stated neatly and explicitly, while others are implicit and, while
some form part of the main body of the Treaty, others only find articulation in
the preambles.

As indicated above, there are instances of repetition. In the preambles of
the Treaty, one encounters the solemn commitment to “adhere... to the fun-
damental and operational principles that shall govern the achievement of the
objectives [of the Treaty], and to the principles of international law governing
relationships between sovereign States.” Moreover, provisions which directly
and explicitly dedicate themselves to articulating principles of EAC law, are
to be found in Articles 6 and 7 of the EAC Treaty. The former carries the title
‘Fundamental Principles, whereas the latter, enumerates what are termed
‘Operational Principles’. Interestingly, neither of the two Articles proclaims
itself to be an exhaustive statement of principles of EAC law.1

It is equally important to note the rationale for classifying the principles
into the two respective categories. Whereas the ‘Fundamental Principles’ are
of general applicability, the ‘Operational Principles’ are meant to ‘govern the

7 M.E. Mendez-Pinedo (2009), EC and EEA Law: A Comparative Study of the Effectiveness
of European Law, Amsterdam: Europa Law Publishing, p. 15.

8 According to our count there are no less than g provisions, most notably, Articles 5, 6 and
7 dedicated to the issue of general principles.

9 Article 7 (2) substantially repeats the contents of Article 6 (d) with questionable added
value.

10  Both provisions contain the important refrain that the respective list “shall include...
the following principles.
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practical achievement of the objectives’ of the EAC,!! a situation suggesting
that the former, enjoy a comparatively superior normative status to the latter.
If this truly is the case, and we believe that to be so, the overlap between the
contents of Article 6 (d) and, Article 7 (2) is rather unfortunate. On the one
hand Article 6 (d) reads as follows:

The fundamental principles that shall govern the achievement of the
objectives of the Community by the Partner States shall include |...]
Good governance including adherence to the principles of democracy,
rule of law, accountability, transparency, social justice, equal opportuni-
ties, gender equality as well as the recognition, promotion and protection
of human and peoples’ rights in accordance with the provisions of the
African Charter on Human and Peoples’ Rights.

On the other hand Article 7 (2) reads, verbatim:

... Partner States undertake to abide by the principles of good gover-
nance, including adherence to the principles of democracy, the rule of
law, social justice and the maintenance of universally accepted standards
of human rights.!3

Visibly, each of the two provisions makes reference to ‘good governance,
‘democracy’, ‘rule of law’, ‘social justice’, and ‘human rights, with no apparent
justification for the repetition. Only the issues of “equal opportunities” and
“gender equality” are unique to Article 6 (d). Our understanding of the basic and
primary justification for isolating the general principles outlined in Article 6,
and the ‘Operational Principles’ as set out in Article 7, is to underscore the
wider, general applicability of principles in the former category. It therefore is
clearly superfluous, to have the same principles articulated in Article 7, since
principles of general applicability would apply to any isolated, specific matter
anyway. Finally, and perhaps more critically, this repetition leaves us question-
ing the genuine rationale for the dichotomy of the classification and the atten-
dant legal ambiguity.

11 See the opening paragraph of Articles 6, in contrast to Article 7 (1).
12 Art6 (d) of the EAC Treaty.
13 Art7(2) of the EAC Treaty.
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6.4 The Principle of Subsidiarity

In recent times, the concept of subsidiarity has gained significant weight and
attention within the sphere of international institutional law. The concept
implies the presence of authority between different levels of governance, in
which the decision making process should start from the lowest level capable
of achieving the objectives set. In the process of regional integration, it is a
common place to find Partner States within an integration bloc clinging-on
to their sovereignty. In order to provide protection to such sovereignty against
unnecessary action by the center, principles such as subsidiarity are adopted
in the constitutive integration treaties.!*

The principle of subsidiarity, therefore, forms a compromise on the sensi-
tive themes of state sovereignty and a supranational form of a regional integra-
tion block.!® In the law-making process, subsidiarity provides guidance on the
legislative powers of an integration bloc in areas in which both the bloc and
the Partner States have common legislative competences. In the EAC, the pri-
mary goal of the subsidiarity principle is to ensure decisions, regarding an inte-
gration activity, originate from the people; in line with the ‘people-centered’
integration spirit. In essence, the principle of subsidiarity reaffirms democratic
principles, within the context of regional integration.!6

While relevant, subsidiarity as envisaged by the EAC Partner States’ federal
regime should be approached with caution. Of course the principle is an impor-
tant component in the Treaty, overseeing the achievement of the objectives of
the EAC as well as being a normative source of law. Undisputedly, subsidiarity
sets the tune of interaction between the EAC and its Partner States. The Treaty
defines subsidiarity as a ‘principle which emphasises multilevel participation
of a wide range of participants in the process of economic integration’l” For
achieving the objectives of the Community, Partner States are required to
adhere to the principle of subsidiarity in all activities involving EAC integra-
tion.!® However, the Treaty definition of subsidiarity is not clear. The scope of

14  Historic, nationalist and economic factors cause states and their nationals to advance
sovereign ideology overriding integration initiatives. See Ronald Tiersky, ‘Europe:
International Crisis and the Future of Integration’ in Robert Tiersky (ed), Europe Today
(2nd edn, Rowman & Littlefield Publishers Inc. 2004) 3.

15  Deborah Cass, ‘The Word that Saves Maastricht? The Principle of Subsidiarity and the
Division of Powers within the European Community’ (1992) 29 C.M.L. Rev. 1107, 1116.

16  Olivia Barton ‘An analysis of the principle of subsidiarity in European Union law’ (2014) 2
North East Law Review 83, 84.

17 Art1of the EAC Treaty.

18 Art7(1)(d) of the EAC Treaty.
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its application, as well as judicial and political mechanisms for enforcing the
principle are not defined by the Treaty.

In determining whether the principle has been duly adhered to by the EAc,
it is important to note that major decisions impacting EAC integration have
not been widely debated by Community citizens. Notably, EAC Partner States
have shown early signs of violating the subsidiarity principle, by hastily amend-
ing the Treaty in 2007, without eliciting the opinion of Community citizens.!®
This trend is contrary to the principle outlined in the EAcC Treaty. It is clearly
stated that for an ‘action to accomplish a legitimate government objective
[it] should in principle be taken at the lowest level of government capable of
effectively addressing the problem.?° When looking at the functioning of the
EAC], there is a genuine question to be asked as to whether non-inclusion of
domestic remedy requirement in the EAC]J is within the spirit of the subsidiar-
ity principle as provided in the EAC Treaty.

The principle has positives and negatives. It is easy to note that the subsid-
iarity principle legitimizes the Community for its citizens.?! It also smooth-
ens the relationship between the Community and its Partner States. However,
when the principle is subverted by Partner States for political reasons, it serves
as a delaying tactic by Partner States unwilling to implement the Community
agenda.

6.5 Variable Geometry

The principle of variable geometry allows Partner States in an integration bloc
to implement integration projects at different paces. States within an integra-
tion arrangement are allowed to move-forward with integration activities,
while leaving others to join at a later date.

As is the case with the principle of subsidiarity, the Treaty fails to clearly
define the scope and applicability of variable geometry principle. The Treaty
recognises the principle as a policy tool of ‘... flexibility which allows for

19  Henry Onoria ‘botched-up elections, treaty amendments and judicial independence in
the East African Community’ (2010) 54 Journal of African Law 74, 88. See also the case
of East African Law Society and 4 Others v. The Attorney General of Kenya and 3 Others,
Reference No. 3 of 2007.

20  George A. Bermann ‘Subsidiarity and the European Community’ (1994) 17 Hastings Int’l &
Comp. L. Rev. 97, 97.

21 Reimer von Borries & Malte Hauschild ‘Implementing the subsidiarity principle’ (1999) 5
Columbia Journal of Europe Law, 369, 369.
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progression in co-operation among a sub-group of members in a larger integra-
tion scheme in a variety of areas and at different speeds.?? On a quick reading
of the Treaty, the principle clashes with the requirement of consensus in the
decision making process within the Summit?3 and the Council of Ministers.24
This was evident when the Council of Ministers approached the EAC] to seek
clarity on the scope of application of the variable geometry principle within
the EAC.25

It was clear that even the top-most officials of the Community could not
contemplate the nature and scope on the implementation of one of the found-
ing principles of the Community; a principle derived from their own wis-
dom. In the quest for an advisory opinion, the EAcCJ was called upon to clarify
the application of the principle of variable geometry vis-a-vis the require-
ment of consensus in the decision making process of the Eac. The Court
was of the view that, if diligently applied, the principle of variable geometry
is in harmony with consensus, when deliberating on integration decisions.26
In clarifying, the EAC]J stated:

The Court finds that the principle of variable geometry, as its definition
suggests, is a strategy of implementation of Community decisions and
not a decision making tool in itself. [...] The Court is of the opinion,
therefore, that the principle of variable geometry can comfortably apply,
and was intended, to guide the integration process and we find no rea-
son or possibility for it to conflict with the requirement for consensus in
decision-making.2”

22 Art1of the EAC Treaty. Variable geometry principle is also described under art 7(1)(e) of
the EAcC Treaty as ‘... the Principle of variable geometry which allows for progression in
co-operation among groups within the Community for wider integration schemes in vari-
ous fields and at different speeds.

23 Seeart12(3) of the EAC Treaty.

24  Arti5(4) of the EAC Treaty, subject to the Protocol on Decision-Making by the Council of
2001 under art 2(2), which provides that the decision of the Council is by simple majority,
without disclosing the kinds of decisions to be reached by a simple majority.

25  Inthe matter of a request by the Council of Ministers of the East African Community for
an Advisory Opinion, Application No. 1 2008, EAc]J, First Instance Division.

26  Inthe matter of a request by the Council of Ministers of the East African Community for
an Advisory Opinion, Application No. 12008, EAC], First Instance Division, p. 29.

27  Inthe matter of a request by the Council of Ministers of the East African Community for
an Advisory Opinion, Application No. 1 2008, EAc], First Instance Division, p. 33.
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The EAC]J is simply of the position that the principle of variable geometry is
a strategy in realising a decision, which Partner States may agree by consen-
sus. Partner States may agree by consensus to implement certain integration
projects, depending on the readiness of some members. It may happen that a
particular state may choose to opt out in implementing an integration project,
and join the rest at a suitable future time, or may decide to opt out altogether.
The EAC] observed further that consensus in the realm of decision making
process of the EAC does not imply unanimity, thus there is no need for veto
power among Partner States.?8

The main aim of the principle of variable geometry is to ensure that the
integration agenda proceeds, even if unwilling states are reluctant to imple-
ment integration activities. Moreover, it is a way of avoiding any internal con-
flicts by forcing unenthusiastic Partner States to implement a certain program
or policy.2? Learning lessons from the failure of the defunct EAc, the principle
attempts to address the issue of inequality among Partner States.3° However,
when applied under political influence, this may lead to the fragmentation
of the integration bloc. In 2013, invoking the principle of variable geometry,
Kenya, Rwanda and Uganda, under the tag of ‘coalition of the willing’, held
a series of meetings while excluding Burundi and Tanzania.3! The meetings
considered issues relating to the Customs Union, Common Market implemen-
tation, regional investment, infrastructure development, and the removal of
non-tariff barriers. The move by the three countries was not well-received by
the citizens and leaders of Burundi and Tanzania. Furthermore, the principle
is at risk of being used as an escape route by an unwilling state to implement
integration projects under the shield of the principle of variable geometry.

28  JoshuaM. Kivuva ‘East Africa’s dangerous dance with the past: Important lessons the new
East African Community has not learned from the defunct’ (2014) 10 European Scientific
Journal 359.

29  Inthe matter of a request by the Council of Ministers of the East African Community for
an Advisory Opinion, Application No. 1 2008, EAc], First Instance Division, p. 35.

30  James Thuo Gathi ‘African regional trade agreements as flexible legal regimes’ (2010) 35
N.CJ. Int’l L. & Com. Reg 571, 623.

31 African Development Bank Group ‘Is Variable Geometry Leading to the Fragmentation
of Regional Integration in East Africa?” http://www.afdb.org/en/blogs/integrating-africa/
post/is-variable-geometry-leading-to-the-fragmentation-of-regional-integration-in-east-
africa-12524/ (Accessed on 26 May 2016).
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6.6 The Principle of Complementarity

The principle of complementarity has gained prominence in international
criminal law following implementation of the Rome Statute.32 There are differ-
ent methods through which the principle of complementarity is applied under
international law. The principle delineates the relationship between interna-
tional institutions and those at the domestic level.33 The principle of comple-
mentarity in the EAC Treaty has taken on an economic approach, namely trade
complementarity. According to the Treaty, the principle ‘defines the extent to
which economic variables support each other in economic activity’.3 The prin-
ciple of complementarity in the EAC Treaty does not only cover the relation-
ship between the Community itself and its Partner States, but also attempts
to create a bridge between the work of the EAC and other African institutions
performing activities and functions similar to those of the EAac. Therefore, EAC
complementarity operates with regard to both national and other regional
and international institutions. Similarly to the principle of complementarity
as envisaged in the Rome Statute, EAC complementarity calls upon relevant
institutions at the Community and local level to act, when and where their
counterparts are unable or less equipped to do so.

6.7 Fundamental Rights as a General Principle of the EAC Law

Respect for human rights and fundamental freedoms is essential in forming
strong regional integration.3> Under contemporary international institutional
law, respect for human rights has developed to be an important integration
principle. For instance, it is common to find an integration bloc imposing
respect for human rights as one of the prerequisites for accession to the bloc.36

The EAC Treaty expressly designates the “promotion and protection of
human and peoples’ rights” as a ‘Fundamental Principle’ of the Eac. We also
find, among the ‘Operational Principles’ of the EAC, the undertaking by Partner

32 See the Preamble and art 1 of the Rome Statute of the International Criminal Court, UN
Doc. A/CONF. 183/9%(1998).

33  Xavier Philippe ‘The principles of universal jurisdiction and complementarity: how do
the two= principles intermesh?’ (2006) 88 International Review of the Red-cross 375, 380.

34  Art1of the EAc Treaty.

35  See on this point also the gradual development of fundamental rights protection in the
EU, that kept pace with the level of integration, as described in EU Chapter 6.

36  See for example Article 3 (3) (b) of the EAC Treaty.
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States, to adhere to the “maintenance of universally accepted standards of
human rights”. The legal principles are the source of EAC law, of which human
rights, as they are protected by the Partner States and with the international
treaties are incorporated in the EAC Treaty.3” However, when the EAC] started
to receive cases concerning human rights allegations, the Partner States were
not shy of vigorously opposing the binding nature of the principles within the
EAC Treaty.38

The EAC does not have its own human rights catalogue, and therefore,
places its reliance on other international sources of rights. The African Charter
on Human and Peoples’ Rights (ACHPR) is mentioned as one of the normative
frameworks to be taken into account when conducting EAC activities,3® along
with ‘universally accepted standards of human rights.4? If the supremacy of
the Eac law is firmly accorded by EAcC Partner States, human rights norms
in the Treaty have the potential of creating a Community with better human
rights standards. In line with this objective, the EAC] itself is of the firm view
that the mention of the ACHPR in the EAC Treaty ‘was not merely decorative
of the Treaty’*!

Sadly, however, the EAC Treaty has shied away from taking one important
legal step towards giving life to the principle of fundamental rights. The EACJ’s
jurisdiction in respect of ‘interpretation and application’ of the EAC Treaty is
set out in a manner that is forthright and unequivocal, but not in regard to the
question of human rights. The pertinent provision limiting the Court’s jurisdic-
tion to determine human rights disputes reads:

The [EAc]] shall have such other original, appellate, human rights and
other jurisdiction as will be determined by the Council at a suitable

37  For a general discussion on principles and human rights in the EU, see Tanja
Karakamisheva-Jovanovska ‘Legal principles versus fundamental rights post Lisbon’
(2013) 15 Rev. Eur: L. 41.

38  See for example the submissions of the Attorneys General in the cases of Mary Ariviza
and Okotch Mondoh v. Attorney General of kenya and Secretary General of the East African
Community, Reference No. 7 of 2010 (First Instance Division); James Katabazi and Others
v. Secretary general of the East African Community, Reference No. 1 of 2007 (First Instance
Division); Plaxeda Rugumba v. The Secretary General of the East African Community,
Reference No. 8 of 2010 (First Instance Division); and The Attorney General of Rwanda v.
Plaxeda Rugumba, Appeal No. 1 of 2012 (Appellate Division).

39  Art6(d) of the EAC Treaty.

40  Art7(2) of the EAC Treaty.

41 Plaxeda Rugumba v. The sG of the EAC & the AG of Rwanda, Ref No. 8 of 2010, First
Instance Division.
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subsequent date. To this end, Partner States shall conclude a Protocol to
operationalize the extended jurisdiction.?

This formulation exposes the reluctance of the drafters of the EAC Treaty
towards paving the way for human rights litigation at the Eacj. This reluctance
was demonstrated by not only handing the Council an open ended time frame
for clarifying EAC human rights laws, but also through the additional require-
ment that this extended jurisdiction be effectuated through a fresh treaty,
essentially requiring a human rights ‘Protocol’ Despite these hurdles, intrepid
litigants have petitioned the EAC] on matters of a human rights nature. The
presence of human rights norms in the EAC Treaty has placed the EACJ at a
cross-roads, as it is now receiving more cases with human rights components
than other Community norms enshrined in the EAC Treaty.43

It should be recalled that human rights did not feature in the now defunct
EAG, just as they did not in the early days of the EU integration.#* The cur-
rent EAC Treaty recognises human rights, as one of the founding principles of
the EAC, however, upon examination of the constitutions of the EAc Partner
States, one of the findings that could easily be gathered is the difference in the
level of human rights protection. To its credit, despite the Court’s explicit lack
of jurisdiction to adjudicate human rights matters, it continues to play a lead-
ing role in advancing fundamental rights within the Eac. To this end, the Court
has been applying law-making strategy in upholding fundamental rights and
promoting freedom within the EAC.

In a string of cases, applications have been made, inter alia, on grounds of
infringements with respect to both ‘fundamental’ and ‘operational principles’
of the EAC. They notably include the responsibility to respect human rights in
accordance with the ACHPR, and maintenance of ‘universally accepted stan-
dards of human rights’ A notable example of one of these cases is the case of
James Katabazi,*> the first ever case in which the EAcJ took head on the issue
of its jurisdiction with respect to human rights. The Katabazi case opened
a Pandora’s box of human rights cases, as the Court now receives repeated

42 Article 27 (3).

43 See A Possi ‘Striking a balance between community norms and human rights: The con-
tinuing struggle of the East African Court of Justice’ (2015) 15 African Human Rights Law
Journal192—213 http://dx.doi.org/10.17159/1996-2096 /2015 /vi5n1ag.

44  Henrik Karl Nielsen ‘The protection of fundamental rights in the law of the European
Union’ (1994) 63 NordicJ. Int’l L, 213 at 213 and in more detail, EU Chapter 6.

45  James Katabazi & 21 Others v Secretary General of the EAC & Attorney General of the
Republic of Uganda, Reference No. 1 of 2007.
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reference to human rights infringements.#¢ Notably, in Katabazi, the Court
gives an insightful if not groundbreaking position regarding the respondents’
contention that the EAC Treaty does not confer on the EACJ powers to enter-
tain matters pertaining to human rights violations, notwithstanding the con-
tents of Articles 6 and 7.

The Courtbeganbyacknowledginghow an ‘ordinarymeaning’ of Article27(2)
of the EAC Treaty justifies the conclusion that the Eacy lacks jurisdic-
tion in matters of human rights.#” The Court then abandons the ‘textual’
approach in favor of a ‘contextual’ one.*® The Court’s dictum observes how
important it is to take into account those provisions of the EAC Treaty govern-
ing objectives, principles, and obligations of Partner States. Having done so,
the Court arrives at its groundbreaking conclusion, which reads:

While the Court will not assume jurisdiction to adjudicate on human
rights disputes, it will not abdicate from exercising its jurisdiction of
interpretation under Article 27 (1) merely because the reference [before
the Court] includes allegation[s] of human rights violation.*?

For a long period of time, the position of the EAcJ Appellate Division was that
the Court will only adjudicate on a matter containing a human rights allega-
tion only if the application contained a cause of action distinct from human
rights,3° for example the rule of law, democracy and good governance. In the
recent decision of Democratic Party v. SG of the EAC and Others, the EAC]
stated as follows:

The wording “.. . in accordance with the provisions of the [ACHPR]", cre-
ates an obligation on the EAC Partner States to act in good faith and in
accordance with the provisions of the Charter. Failure to do so constitutes
an infringement of the Treaty. Such violation can be legally challenged
before the [EAC]] by virtue of its jurisdiction [...] Articles 6 (d) and 7(2)

46  These are found at p. 3 of the judgment and in direct connection to Articles 6 and 7 of the
EAC Treaty.

47  See pp.14-15 of the judgment.

48 For details regarding the issue of interpreting treaties, see, among others, Ian Brownlie,
Principles of Public International Law (7th ed), Oxford University Press, 2008,
pp- 630-636.

49  See pp.15-16 of the judgment.

50  Independent Medical Legal Unit v Attorney-General of Kenya, Appeal No. 1 of 2011, EAC]
Appellate Division.
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of the Treaty empower the [EAC]] to apply the provisions of the Charter,
the Vienna Convention, as well as any other relevant international instru-
ment to ensure the Partner States’ observance of the provisions of the
Treaty, as well as those of other international instruments to which
the Treaty makes reference. The role of the Court in the instant Reference,
was to ascertain the Partner States’ adherence to, observance of, and/or
compliance with the Treaty provisions—including the provisions of any
other international instruments which are incorporated in the Treaty,
whether explicitly [as in Article 6(d)], or implicitly [as in Article 7 (2)].5!

The Democratic Party case is the latest case through which the EAcy has
attempted to expand its authority to adjudicate human rights cases. The deci-
sion emanated from the Appellate Division of the Court, which was originally
reluctant to give straightforward interpretations on human rights norms pro-
vided for in the EAC Treaty. The fresh approach by the Court towards human
rights cases could be due to the presence of newly appointed judges. If that
is indeed the case, their new approach may be tempered by the political atti-
tude of Partner States towards EAC] jurisdiction. This is evidenced by the
events leading up to the suspension of the Southern African Development
Community Tribunal, an unwanted experience to most human rights litigants
in Africa. It also provides a referencing point for Partner States seeking to
‘destroy’ a ‘misbehaving’ judicial body. The suspension of the sApc Tribunal
demonstrates the negative effects that could emanate should the EACJ seek to
overextend their human rights adjudicatory jurisdiction.

6.8 Other Principles

Seemingly, a caveat was entered to the effect that Articles 6 and 7 do not exhaust
the range of provisions dedicated to espousing principles of EAC Law. It will be
discovered that, besides the preambular section to the Treaty and Articles 6
and 7, there are no less than another half a dozen provisions articulating gen-
eral principles, sometimes explicitly, and on other occasions implicitly.

The first, within this category, is the provision addressing the fundamen-
tal issue as to the ‘aims and objectives’ of the entire EAC enterprise, and how
it is envisaged to unfold. The Treaty explicitly directs that ‘Partner States
undertake to establish among themselves and in accordance with the provi-
sions of [the Treaty], a Customs Union, a Common Market, subsequently a

51  Appeal No. 64 of 2014, EAC] Appellate Division.
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Monetary Union, and ultimately a Political Federation.>? At least two further
provisions shed light as to the principles governing the manner in which inte-
gration is expected to occur. These are the specific provisions in the Treaty
relating to the creation of the Customs Union and Common Market. In
both instances, the Treaty calls for the negotiation and adoption of a fresh
treaty, a “Protocol’, to be specific.533 Read together, these provisions have led
some observers to press for the argument that ‘gradualism and pragmatism,
are among key principles of EAc Law and integration, even if not explicitly
acknowledged as such, by the Treaty.

Apart from the above narrated principles, the Treaty is enriched with other
principles deserving mention. In order to meet the objectives of the EAc,
Partner States are required to conduct their activities and make decisions
based on mutual trust, political will and sovereign equality;5* peaceful coexis-
tence and good neighborliness;5® peaceful settlement of disputes;*¢ equitable
distribution of benefits;>” and cooperation for mutual benefit.>® Also, Partner
States have identified people-centred and market driven cooperation;>° obli-
gation to provide an adequate and appropriate enabling environment, such as
conducive policies and basic infrastructure;6° establishment of an export ori-
ented economy accompanied with free movement of goods, persons, labour,
services, capital, information and technology;®! and symmetry;®2 as principles
which govern the practical achievement of the EAC objectives.®3

6.9 Conclusion

This chapter has identified what can be termed general principles of EAC Law,
and has investigated their wider implications. The justification for general

52 Article 5 (2) of the EAC Treaty.

53  SeeArticles 75, and 76 of the EAC Treaty.

54  Art6(a) of the EAC Treaty.

55  Art6(b) of the EAC Treaty.

56  Art6(c) of the EAC Treaty.

57  Art6(e) of the EAC Treaty.

58  Art 6(f) of the EAC Treaty.

59  Article 7(1)(a) of the EAC Treaty.

60  Art7(1)(b) of the EAC Treaty.

61 Art7(1)(c) of the EAC Treaty.

62  Art7(1)(h) of the EAC Treaty. It is also defined under article 1 of the Treaty as ‘the principle
which addresses variances in the implementation of measures in an economic integra-
tion process for purposes of achieving a common objective.

63  Article 7.
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principles is their unique role in promoting the universally accepted tenants
of good governance, in addition to their capacity as a ‘source of law’. They are
consistent with the ideals enumerated in the Statute of the 1cJ and also func-
tion as guiding tools for achieving integration objectives. In other words, and
for this reason, it is the central assumption of this chapter that understanding
EAC law requires giving due attention to the issue of EAC general principles. It
is observed in this chapter that the development of ‘general principles’ within
the EU evolved in a manner quite distinct from what unfolded in the EAc.
In the former, ‘principles’ of EU law were left to evolve gradually through the
jurisprudence of the EcJ, the constitutive instruments of the then European
Communities shying away from making any explicit statement on the ques-
tion. In contrast, the EAC Treaty has given the issue of general principles, gen-
erous if not exaggerated attention while case law has been less robust in this
regard. Articles 6 and 7 of the EAC Treaty are devoted to principles of the EAC.
We also find additional principles littering the EAC Treaty elsewhere, begin-
ning with the preambular section. There is also a troubling repetition in stating
the principles, especially between Articles 6 and 7. Nevertheless, conclusively,
‘general principles’ enshrined in the EAC Treaty constitute a normative source
of law and guidelines for achieving the targeted objectives of the EAC integra-
tion. It is, therefore, the duty of the Partner States to adhere and uphold the
established principles, so as to make EAC integration a reality.



CHAPTER 6A
General Principles of EU Law

Armin Cuyvers

6.1 Legal Dark Matter

In certain ways, general principles can be understood as the dark matter
of Eu law. They unify the law, fill gaps, and lend weight and legitimacy to
the EU legal order as a whole. Like dark matter, moreover, legal principles can
be hard to pin down and describe, as often it is their flexibility and fluidity
that allows them to successfully fulfil the different role they play. Principles are
also intimately connected to values, often giving a legal voice to considerations
of morality and social convictions that cannot enter the legal plane directly.!
Because of their flexibility, general principles may also enable a legal order to
evolve and adapt, as the general principles themselves may develop along new
realities and responsibilities, but they may also be used to re-interpret rules
that block progress.

This Chapter briefly discusses the general principles of Eu law. Because the
EU legal order knows a great many general principles, and because these prin-
ciples play many roles, it is impossible to provide anything close to a complete
overview here.? Instead, taking into account the comparative aim of this book
and the limited space available, this Chapter focusses on one issue that may
be of particular importance for the EAC: the protection of fundamental rights
as general principles of EU law. Several other important principles of EU
law including direct effect, supremacy, subsidiarity and proportionality, are
discussed in other EU Chapters.?

1 See for example R. Dworkin, ‘Taking Rights Seriously’ (Duckworth, 1977), Chapters 1 and 2
and (for a different approach) J. Raz, ‘Legal Principles and the Limits of Law’, 81 Yale Law
Journal 823.

2 For two impressive volumes dedicated to General Principles in EU law, which can provide a
fuller if still not even complete overview, see T. Tridimas, The General Principles of EU Law
(2nd edn, oUP, 2006) and X. Groussot, General Principles of Community Law (Europa Law
Publishing, 2006).

3 See EU Chapters 2, 3, and 4 for the principles of supremacy, direct effect, conferral and sub-
sidiarity. See the EU Chapters on the internal market and free movement for the application
of the principle of proportionality and consistency.

© ARMIN CUYVERS, 2017 | DOI 10.1163/9789004322073_013
This is an open access chapter distributed under the terms of the cc-By-NC License.
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Before we engage with the issue of fundamental rights, the next section first
provides an overview of the nature, legal basis and functions of general prin-
ciples in the EU legal order.

6.2 General Principles in the EU Legal Order

Unlike the EAC, many general principles of EU law are unwritten and judge-
made, even though over time many have been codified in the Treaty.* Many of
the more institutional-type of principles can now be found in the beginning
of the TEU, such as the principle of sincere cooperation, conferral, Member
State equality and the respect for national constitutional identity, subsidiarity,
and proportionality.® Article 6 TEU, which was only introduced with the 1992
Treaty of Maastricht, now forms the central Treaty provision for the more sub-
stantive general principles relating to fundamental rights:

1. The Union recognises the rights, freedoms and principles set out
in the Charter of Fundamental Rights of the European Union of
7 December 2000, as adapted at Strasbourg, on 12 December 2007,
which shall have the same legal value as the Treaties.

2. The Union shall accede to the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms. Such accession
shall not affect the Union’s competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms and as
they result from the constitutional traditions common to the Mem-
ber States, shall constitute general principles of the Union’s law.

Some other provisions, moreover, contain important principles of non-dis-
crimination, including Articles 18, 45 and 157 TFEU. Several important princi-
ples of EU law, however, still have no Treaty basis and remain based on the case

4 Seeonthe different categories and types of general principles also A. von Bogdandy, ‘Founding
Principles’ in: A. von Bogdandy and J. Bast (eds), Principles of European Constitutional Law
(2nd edn., Hart, 2010), 11.

5 See Articles 4 and 5 TEU.



GENERAL PRINCIPLES OF EU LAW 219

law of the cjEu. These unwritten principles include direct effect, supremacy
and effectiveness, three of the most distinctive principles of U law.6

In terms of hierarchical status, the general principles are usually considered
part of primary law (certainly when they are codified in the Treaty), or other-
wise as a special category of norms that are just below primary law but above
all other EU law, including secondary legislation and international agreements
signed by the EU. The hierarchical status of general principles is important
for the question if principles can even trump the Treaties themselves, and
thereby the will of the Member States as ‘Masters of the Treaty’. The orthodox
position still is that this is not possible, although some recent case law may
suggest that there are some core principles that may in some cases acquire a
supra-Treaty status.”

One of the reasons that EU law has so many general principles, and that these
principles play such an important role, is that on many points the Treaties only
lay down a very limited and open framework. As we shall see moreover, this
limited framework was primarily focussed on economic integration, and less
on other legal issues such as fundamental rights. Consequently, it was often up
to the CJEU to fill in the general framework, provide protection where neces-
sary, and generally breathe life into the bare bones of the Treaties.

This background of general principles can also be seen in the different func-
tions general principles fulfil in the EU legal order. Although alternative catego-
rizations are possible, one can say principles play at least four key roles. Firstly,
general principles can form an aid to interpretation of primary or secondary
law.® Secondly, because of their hierarchical status, general principles can be
used to review the legality of secondary EU law and international agreements

6 The cJEU has also accepted multiple other, less far reaching principles in its case law, such
as the principle of legal certainty, legitimate expectations or national procedural autonomy.
See for example cJEU Case n2/77 Topfer, Case C-453/00 Kiihne & Heitz [2004] ECR 1-8370r
Case C-234/04 Kapferer [2006] ECR 1-2585. For an example of a principle that was rejected,
however, see Case C-189/01 Jippes ECLI:EU:C:2001:420 on animal welfare. See on direct effect
and supremacy also EU Chapter 4.

7 See especially Case C-402/05 P Kadi [2008] ECRI-6351, to which we will return below. See for
the claim that these principle can trump primary law for example A. Rosas and L. Armati, EU
Constitutional Law (Hart, 2010), pp. 38—39. For further discussion see. Idriz-Tescan, Legal con-
straints on EU Member States as primary law makers: a case study of the proposed permanent
safeguard clause on free movement of persons in the EU negotiating framework for Turkey’s
accession (Diss. Leiden 2015, Meijersreeks; MI-247) and A. Cuyvers, ‘The Kadi IT judgment of
the General Court: the ECJ’s predicament and the consequences for Member States'’. 7 (2011)
European Constitutional Law Review,. 481.

8 See for a far reaching and contested example Case C-402/07 Sturgeon ECLI:EU:C:2009:716.
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signed by the EU.® Third, general principles form an independent basis for
Member State liability.!° Fourth, general principles can be used as ‘gap fillers’.
Where there is no relevant EU law, or the relevant rules simply do not provide
an answer, general principles may be used to fill the gap in EU law in a way that
is consistent with the overall body of EU law and the general principles.!

As indicated, the remainder of this Chapter focusses on two further topics
that may be of particular interest to the EAC, starting with the pervasive, if not
always visible, principle of effectiveness.

6.3 Fundamental Rights and General Principles in the EU

Like the EAcJ, the cJEU does not have a separate fundamental rights jurisdic-
tion. In other words, individuals cannot go to the CJEU, or even rely on EU
law, just because one of their fundamental rights may have been violated.
Individuals and companies can only rely on any rights granted by EU law when
they are under the scope of EU law, for example because they have moved to
another Member State, or because they fall under a piece of EU legislation.

Even though EU law today contains multiple fundamental rights, includ-
ing a complete EU Charter of Fundamental Rights, these rights themselves,
therefore, do not bring an individual within the scope of EU law or create juris-
diction for the cJEU, as will be explained in more detail below. Nevertheless,
the EU has developed an effective protection of fundamental rights within the
scope or EU law, largely through the creation and application of general prin-
ciples. This is quite an achievement if one considers that, in the beginning of
European integration, the Treaties did not refer to fundamental rights at all,
and the CJEU even explicitly refused to apply fundamental rights.

This section therefore outlines how the CJEU used general principles to go
from a situation in which Eu law offered no protection of fundamental rights
to a situation where the EU legal order identifies itself as a bastion of funda-
mental rights protection.

9 Joined Cases C-293 and 594/12 Data Retention Directive ECLI:EU:C:2014:238.

10  Case C-6/90 and 9/90 Francovich [1991] ECR 1-5357 and Case C-46 and 48/93 Brasserie du
Pécheur [1996] ECR 1-1029.

11 See for example Case C-555/07 Kiiciikdeveci [2010] ECR 1-365 or Case 294/83 Les Verts ECR
1986 p. 1339.
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6.3.1  Genesis of Fundamental Rights in the EU

The evolution of fundamental rights in the EU starts with their firm denial by
the CJEU in Stork.'2 A German company wanted to rely on several fundamental
rights contained in the German constitution against a secondary act of EU law.
In its reply, the CJEU emphasized the economic nature of the Community:

under Article 8 of the Treaty the High Authority is only required to apply
Community law. It is not competent to apply the national law of the
Member States. Similarly, under Article 31 the Court is only required to
ensure that in the interpretation and application of the Treaty ... the law
is observed. It is not normally required to rule on provisions of national
law. Consequently, the High Authority is not empowered to examine a
ground of complaint which maintains that, when it adopted its deci-
sion, it infringed principles of German constitutional law (in particular
Articles 2 and 12 of the Basic Law).

The denial to protect fundamental rights, however, led to increasing concern
at the national level. Especially some national constitutional courts were
alarmed by a Community that claimed increasing authority, including suprem-
acy over national law, but did not offer fundamental rights protection. This
concern was one of the reasons behind the landmark judgment in Solange I
by the German Constitutional Court (Gcc). The gec held that as long as fun-
damental rights were not adequately protected in the Community legal order,
it reserved the right to disapply Community law in Germany.'3

Faced with the understandable claim that an increasingly powerful Eu
should protect fundamental rights, the cJEU changed course. In Internationale
Handelsgesellschaft and Nold the cJEU suddenly ‘discovered’ that EU law actu-
ally did contain fundamental rights in the form of general principles.* in
Internationale Handelsgesellschaft, for example, the CJEU held that:

However, an examination should be made as to whether or not any anal-
ogous guarantee inherent in Community law has been disregarded. In
fact, respect for fundamental rights forms an integral part of the general
principles of law protected by the court of justice.

12 Case 1/58 Stork ECR 1959 p. 17.

13 BVerfGE 37, 271 (1974) Solange I. See also EU Chapter 4 on the importance of this case law
for the debate on supremacy of EU law as such.

14  Case 1/70 Internationale Handelsgesellschaft [1970] ECR mn2s5 and Case C-4/73 Nold
ECLI:EU:C:1974:51.
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(...)

The protection of such rights, whilst inspired by the constitutional tra-
ditions common to the Member States, must be ensured within the
framework of the structure and objectives of the Community. It must
therefore be ascertained, in the light of the doubts expressed by the
Verwaltungsgericht, whether the system of deposits has infringed rights
of a fundamental nature, respect for which must be ensured in the
Community.!®

Similarly, in No/d the cJEU found:

As the court has already stated, fundamental rights form an integral part
of the general principles of law, the observance of which it ensures. In
safeguarding these rights, the court is bound to draw inspiration from
constitutional traditions common to the Member States, and it cannot
therefore uphold measures which are incompatible with fundamen-
tal rights recognized and protected by the constitutions of those states.
Similarly, international treaties for the protection of human rights on
which the member states have collaborated or of which they are signa-
tories, can supply guidelines which should be followed within the frame-
work of Community law.16

The cjEU, therefore, still refused to directly apply national fundamental or
constitutional rights, also because doing so might threaten the autonomy and
supremacy of EU law. At the same time, it used the open category of unwrit-
ten principles of EU law to create an ‘analogous’ protection at the EU level.
The message to the national courts therefore was, do not worry, you do not
need to apply your national constitutional rights, as EU law provides similar
protection. In Nold, moreover, the CJEU further clarified that it would also take
international treaties for the protection of human rights into account when
determining the fundamental rights protection offered by the general prin-
ciples of EU law.

6.3.2  Consolidation of Fundamental Rights in the EU Legal Order

Once the principled decision had been taken that the EU legal order protected
fundamental rights, the cJEU could further develop and consolidate this pro-
tection. This consolidation was also supported by national supreme courts

15  Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125, par. 4 a.o.
16  Case C-4/73 Nold ECLI:EU:C:1974:51, par. 13.
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responding positively to the Internationale Handelsgesellschaft and Nold line
of case law. The German Constitutional Court, for example, showed its good
will by retreating from its Solange I position to a more deferential approach in
Solange IIY7 As long as fundamental rights would be adequately protected by
the cJEU, the Ggcc would not exercise its right to disapply Community law in
Germany, although it retained the authority to do so where manifest breaches
of fundamental rights would occur.

An important step in the consolidation of fundamental rights as general
principles came in Baustahlgewebe.'® In this judgment the cJEU loyally applied
the ECHR and the case law of the European Court of Fundamental Rights in
Strasbourg (ECtHR), even though the EU was not, and is not, a party to the
ECHR. This confirmed the trend of the CJEU de facto respecting the ECHR as
applied by the Strasbourg court. In addition, Baustahlgewebe was the first case
where the CJEU actually found a violation of a fundamental right by an Eu
institution. The following paragraphs of the judgment show the transforma-
tion of Article 6 ECHR into a general principle of EU law, which could then be
applied by the cJEU:

It should be noted that Article 6(1) of the EHRC provides that in the
determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established
by law.

The general principle of Community law that everyone is entitled to
fair legal process, which is inspired by those fundamental rights(...),
and in particular the right to legal process within a reasonable period, is
applicable in the context of proceedings brought against a Commission
decision (...).19

Even though the ECHR or national constitutional rights did not apply directly
into the EU legal order, therefore, general principles could be used to ‘import’
them and transform them into principles that could be applied in the EU legal
order.

The recognition of fundamental rights in the EU legal order, and the special
significance of the ECHR in this regard, was further consolidated by the 1992
Treaty of Maastricht, which introduced the provision that has now become

17 BVerfGE 73, 339 (1986) Solange II.
18  Case C-185/95 P Baustahlgewebe ECLI:EU:C:1998:608.
19  Case C-185/95 P Baustahlgewebe ECLI:EU:C:1998:608, paras. 20—21.
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Article 6(3) TEU. As a result of this provision, fundamental rights as general
principles, as well as the relevance of the ECHR, received a direct foundation
in the Treaty, further cementing their standing and authority.2°

6.3.3 The Ascension of Fundamental Rights: The Charter and Kadi

Despite the de facto application of the ECHR through general principles and
their recognition in the Treaty, worries remained that the protection of funda-
mental rights within the Eu might not go far enough, also because the ECHR
only provides a minimum level of protection. For this reason, an EU Charter of
fundamental rights was drafted, containing both the traditional fundamental
rights and some more modern and social rights and ‘principles’.

The Charter was first only ‘solemnly proclaimed’ on 7 December 2007
at the Nice European Council. Consequently, it did not have formal legal
binding effect. Rather, it could be used as a tool for the EU to create or inter-
pret the EU general principles that were legally binding. Subsequently,
however, the Charter eventually became legally binding after the entry into
force of the Lisbon Treaty on 1 December 2009. Somewhat embarrassingly,
it was not considered politically opportune to include the Charter into the
Treaties directly, this after the debacle of the Constitutional Treaty.2! Instead,
Article 6(1) TEU only refers to the Charter, and declares that it has the same
legal value as the Treaty. Consequently, the Charter is now part of EU Primary
law, and one of the central sources governing fundamental rights in the EU.
This also means that since Lisbon, fundamental rights are both protected
under the Charter and under the General principles of EU law, which continue
to apply.22

20 At the same time, however, it was the same CJEU that blocked the accession of the EU to
the ECHR. It was argued that the importation of ECHR rights by the cJEU carried the risk
that the cJEU might, knowingly or unknowingly, get it wrong at some point, and that there-
fore the EU itself should also accede to the ECHR. The CJEU, however, argued that there
was no sufficient legal basis for accession in Opinion 2/94 Accession by the Community to
the European Convention for the Protection of Human Rights and Fundamental Freedoms
ECLI:EU:C:1996:140. After this legal basis was created with the Treaty of Lisbon, however,
the cJEU again blocked accession, inter alia because it might undermine the autonomy of
EU law. See Opinion 2/13 on the draft agreement providing for the accession of the European
Union to the Convention for the Protection of Human Rights and Fundamental Freedoms
ECLI:EU:C:2014:2454.

21 See EU Chapter1.

22 See however, section 3.4. below on the scope of the Charter, which is identical to those
of the general principles and does not create a general human rights jurisdiction for the
CJEU.
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In addition to the introduction of the Charter, however, recent years saw
another increase in the importance and standing of fundamental rights and
general principles in the EU legal order. The key example of this development
is the Kadi saga. The Kadi cases concerned the imposition of sanctions on indi-
viduals suspected of supporting terrorism. On 17 October 2001 Kadi, a Saudi
national, was placed on a UN sanctions list because he was suspected of sup-
porting Al Qaeda. This UN sanction was based on resolutions of the Security
Council under Title viI of the UN charter, and hence claimed absolute primacy
over all other international law.22 The EU automatically took over all UN sanc-
tions, so on 19 October 2001 Kadi was added to the EU sanctions list. As of that
moment, all his European assets were frozen. Kadi challenged his EU sanction
before the CJEU, arguing inter alia that his fundamental rights to a fair trial
and an effective remedy had been violated. Consequently, the Kadi case lead
to a direct conflict between EU fundamental rights and a resolution of the UN
Security Council under Chapter vir.

The General Court essentially found that, under Article 103 UN Charter, the
UN resolution trumped EU law, unless norms of jus cogens had been violated.?*
The cjEU, however, took the opposite approach. It stressed the foundational
importance of fundamental rights for the EU legal order, holding inter alia:

Art. 307 EC may in no circumstances permit any challenges to the prin-
ciples that form part of the very foundations of the Community legal order

(..)2

Kadi does not yet form a sufficient basis for the conclusion that some general
principles may now trump EU primary law. At the same time, it is a striking
example of just how far fundamental rights and general principles have come
in the EU legal order since the initial denial of the CJEU in Stork to apply funda-
mental rights at all. At the same time, the impressive rise of fundamental rights

23  Seeamongst others Resolution 1904 (2009) and the earlier resolutions mentioned therein,
as well as Article 103 of the UN Charter.

24  T-315/01 KadiI [2005] ECR 11-3649.

25  EcJ, Case C-402/05 P Kadi [2008] ECRI-6351, par. 304. See for multiple other confirma-
tions of the fundamental importance and hierarchical standing of fundamental rights
in the EU legal order also paras. 282—326 Ec]J. This position was confirmed in Joined Cases
C-584/10 P, C-593/10 P and C-595/10 P Kadi II, ECLI:EU:C:2013:518. See also A. Cuyvers,
“Give me one good reason”: The unified standard of review for sanctions after Kadi II,
51(6) Common Market Law Review (2014), 1759.
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should not be confused with the creation of a general fundamental rights juris-
diction, as EU fundamental rights only apply within the scope of EU law.

6.4 Protection within the Scope of EU Law Alone

By its very nature, EU law only applies in situations that fall under the scope
of EU law.26 Most importantly, this means that purely internal situation, i.e.
situations that wholly take place in one Member State without any connec-
tion to EU law, do not fall under Eu law.2? In such purely internal situations,
EU law does not apply, and hence individuals cannot derive any protection
from it. For example, if an Austrian police man were to torture an Austrian
citizen in Austria, the case would likely not have any connection to EU law.
Consequently, the Austrian citizen could not rely on Article 4 of the Eu Charter
or on the General Principle of EU law that, inspired by Article 3 ECHR, prohibits
torture. Naturally, the Austrian citizen will have the protection of the Austrian
constitution, as well as the ECHR directly as Austria, as all EU Member States,
is a party to the ECHR.

When drafting the Charter, the Member States wanted to make it very clear
that the Charter does not extend the scope of EU law, and most certainly does
not create a general jurisdiction for fundamental rights violations. As Article 51
of the Charter is at pain to stress:

1. The provisions of this Charter are addressed to the institutions,
bodies, offices and agencies of the Union with due regard for the
principle of subsidiarity and to the Member States only when they
are implementing Union law. They shall therefore respect the rights,
observe the principles and promote the application thereof in
accordance with their respective powers and respecting the limits
of the powers of the Union as conferred on it in the Treaties.

2. The Charter does not extend the field of application of Union law
beyond the powers of the Union or establish any new power or
task for the Union, or modify powers and tasks as defined in the
Treaties.

26  See also EU Chapter 4 par. 2 on the concept of scope.
27  Naturally, all acts by EU institutions or bodies fall under the scope of EU law, and hence
under the scope of the Charter as well. Cf also Article 51(1) of the EU Charter.
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Despite the fact that Article 51(1) of the Charter only refers to Member States
when ‘implementing’ Union law, the ¢JEU has held in Akerberg Fransson that
the scope of the Charter is the same as the scope of EU law as such:

Since the fundamental rights guaranteed by the Charter must therefore
be complied with where national legislation falls within the scope of
European Union law, situations cannot exist which are covered in that
way by European Union law without those fundamental rights being
applicable. The applicability of European Union law entails applicability
of the fundamental rights guaranteed by the Charter.

Where, on the other hand, a legal situation does not come within the
scope of European Union law, the Court does not have jurisdiction to rule
on it and any provisions of the Charter relied upon cannot, of themselves,
form the basis for such jurisdiction.?®

Over time, the CJEU has clarified that there are three ways of bringing an action
by a Member State situation under the scope of EU law, and hence the Charter.
Firstly, Member State actions fall under the scope of EU law where the Member
State is implementing EU law, for example by implementing a directive. Where
an individual, for example, is affected by a national law that directly or indi-
rectly implements a directive, she is under the scope of EU law, and hence can
also rely on EU fundamental rights.2® Secondly, Member States fall under the
scope of EU law where they are derogating from any rule of EU law. For exam-
ple, any national law that restricts a free movement right, even if it is justified,
falls under the scope of EU law.30 Lastly, and most complexly, the actions of a
Member State may also ‘generically’ fall under EU law. For example, this can
be the case where the subject matter at stake is covered by an EU directive, even
if the directive itself does not directly apply.3!

28  Case C-617/10 Akerberg Fransson ECLI:EU:C:2013:105, paras. 20—21.

29  Seeforthebroad concept applied by the cJEU, which does not just cover national acts that
directly implement a directive, also Case C-617/10 Akerberg Fransson ECLI:EU:C:2013:105,
paras. 27—28.

30  See in this context also Case C-112/00 Schmidberger [2003] ECR 1-5659.

31 See for example Case C-555/07 Kiiciikdeveci ECR 1-365, where the dispute was brought
under the scope of EU law based on the directive which did not apply horizontally. Once
the dispute had been brought under the scope of EU law in this creative manner, the cJEU
could apply a general principle of EU law to it. For another creative extension to the scope
of EU law see Case C-34/09 Zambrano [2011] ECR 1-1177.
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EU fundamental rights, therefore, have no general application, and the CJEU
has no general fundamental rights jurisdiction. Despite these limitations, how-
ever, the protection offered by Eu fundamental rights was seriously developed
and improved by first developing substantive EU rights, both as general prin-
ciples and via the Treaties, and secondly, by expanding the scope of EU law as
such.



CHAPTER 7
Judicial Protection under EAc Law: Direct Actions

John Eudes Ruhangisa

7.1 Introduction

Judicial protection entails the guarantees offered by a legal order to the people
as they individually or collectively enforce their rights or seek redress through
litigation in the courts of law. In any country, rights on paper conferred by vari-
ous legislation have little meaning if they cannot be claimed by individuals
and be enforced via available legal remedies.

The concept of judicial protection at national level as well as at interna-
tional level encompasses various elements such as access to justice, the right to
an effective remedy and principles of fair trial and due process of law.!

The common place where redress or legal remedies can be sought in a
national legal order is the court of law. Democratic States therefore are under
obligation to provide to the citizens adequate procedural tools for the real-
ization of this mechanism. The East African Community (EAC) as a demo-
cratic regional organization which aspires to become a political federation
is no exception and therefore, the EAc has developed mechanisms to enable
individuals to realize their rights afforded to them under the Treaty for the
Establishment of the East African Community (Treaty).

7.2 An Overview

In any active partnership, differences, disagreements or disputes are bound to
happen in the course of realizing the agreed terms by the partners. Inevitably,
partners in the integration agenda just like partners in a business venture may
find themselves disagreeing on some matters and such disagreement neces-
sitates the intervention of a neutral person as an arbiter. The dispute requiring
settlement may be between the member countries inter se, or the institutions
of the organization against a member country or an individual citizen. In many

1 For a discussion on judicial protection see: Linda Mario Ravo “The Role of the Principle of
Effective Judicial Protection in the EU and its Impact on National Jurisdictions”, Ph.D Thesis,
University of Trieste, pp. 102-104.
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cases the disputes involve the citizens of the member countries and their gov-
ernments or citizens among themselves in the course of interacting and enjoy-
ing the benefits of integration as provided by the Treaty.

Since disagreements among active partners cannot be avoided, it is impor-
tant that the contracting partners put in place a mechanism to deal with this
eventuality when circumstance deems it necessary.

Being mindful of the above stated possibility and in anticipation of
there being disagreements, the founding fathers of the EAC made a provision
for the arbiter in the Treaty.2 The East African Court of Justice (EAC]) was spe-
cifically created as one of the ten organs of the Community,® and was charged
with settlement of disputes arising out of the Treaty.# Its major responsibility
is to ensure the adherence to law in the interpretation and application of and
compliance with the Treaty. The EAc] therefore, as the judicial organ of the
Community, provides judicial protection to the citizens of East Africa through
judicial pronouncements on matters that are brought before it by anyone seek-
ing judicial protection on a point of EAC law and within the EAcC framework.

Indeed the crucial role that both the laws and the courts play in the daily
lives of citizens, and the crucial role that legal norms play in managing relation-
ships that exist between sovereign states that intend to deepen or widen their
relationship in the form of regional integration, cannot be overemphasized.5
Undoubtedly, the Court plays a crucial role in the process towards integra-
tion of the EAC. This role can be effectively realized through the Court’s effec-
tive and efficient execution of its mandate as an arbiter in dispute resolution,
thereby contributing to confidence building in the region. Invariably the
Court by playing its role effectively is expected to enhance the observance and
upholding of human rights through good governance and democratic institu-
tions in the region. All these aspirations and objectives must be reflected in the
ways the Court conducts its activities including the quality of its judgments
and the arbitration awards.

The concept of judicial protection is reflected in the Treaty where it cre-
ates legal actions in order that the Partner States, Secretary General, Council of

2 Chapter Eight of the Treaty for the Establishment of the East African Community (The
Treaty) is dedicated to the East African Court of Justice.

3 Articles g (1) (e) of the Treaty op. cit.

4 Article 23 (1) and 27 (1) of the Treaty op. cit.

5 RUHANGISA, John, “Establishing Independent and Effective Regional Courts: Lessons for
the SADC Region from the EAC and ECOWAS”, A Paper presented during the SADC Regional
Colloquium on the sapc Tribunal, Johannesburg, South Africa, 12th-13th March 2013.
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Ministers, legal and natural persons and employees of the Community are able

to approach the Court for a remedy. These include

(@)

()

A situation where a Partner State or an organ or institution of the
Community fails to fulfil an obligation under the Treaty or infringes a
provision of the Treaty;®

An action to question the legality of any Act, requlation, directive,
decision or action of a Partner State for being ultra vires or unlawful
or an infringement of the provisions of the Treaty or any rule of law
relating to its application or that it amounts to a misuse or abuse of
power;”

Where a Partner State has failed to fulfil an obligation under the
Treaty or infringes a provision of the Treaty (not by natural persons),8
An action to question the legality of any Act, requlation, directive, deci-
sion or action of a Partner State or an institution of the Community
whenever such Act, regulation, directive, decision or action is unlawful
or infringes the provisions of Treaty;?

Whenever a dispute arises between the Community and its employ-
ees concerning the terms and conditions of employment of the
employees of the Community or the application and interpreta-
tion of the staff rules and regulations and terms and conditions of
service of the Community.!°

The only remedy available in the above actions is court declaratory orders,!

except for actions concerning terms and conditions of service of employees of

the Community until when other original, appellate, human rights and other

jurisdiction will be determined by the Council at a suitable subsequent date
and a protocol concluded to that effect.!?

Subject to the provisions of Article 27 of the Treaty, any person who is resi-

dent in a Partner State may refer for determination by the Court, the legality of

any Act, regulation, directive, decision or action of a Partner State or an insti-

tution of the Community on the grounds that such Act, regulation, directive,

Article 28 (1) of the Treaty op. cit.

Article 28 (2) Ibid.

Article 29 Ibid.

Article 30 of the Treaty op. cit.

Article 31 Ibid.

Articles 23(1), 27(1), 33, 34, and 38 of the Treaty.
Article 23(2) of the Treaty.



232 EUDES RUHANGISA

decision or action is unlawful or is an infringement of the provisions of this
Treaty.!®

The actions that can be brought before the Eacj for judicial remedies
include: actions for interpretation of the Treaty and Community laws, action
for annulment, actions for liability, EAC employees’ conflict, reference by
national courts on points of EAC law, infringement proceedings, arbitration
and advisory opinions. In all these actions, there is no requirement for exhaus-
tion of local remedies as is the case with many regional and international
courts.14

7.3 The Action for Annulment

An action for annulment is a legal procedure brought before the EAC] ques-
tioning the legality of an act/decision by a Partner State or by the organs/insti-
tutions of the Community and seeking the review of such acts or decisions.
The Court shall annul the act concerned if the impugned act or decision is
found to be contrary to the Treaty or any of the Community laws. Such action
must be based on the violation or breach of the provisions of the Treaty by
either the Partner State, or the organ or institution of the Community. This
kind of intervention can be equated to judicial review under Common Law
whereby the Court has power to issue the prerogative orders of mandamus and
certiorari against the government, institutions of government or against the
agents of government and people in service of the public institutions.

While the legislative and executive organs work towards the creation of an
environment which furthers political integration by enacting Community laws
and adopting policies for the implementation of these laws, the judicial organ
plays the crucial role of interpreting the Treaty and other Community laws
and in ensuring respect for the founding principles of the Community. The
EAC] has on several occasions been called upon to invoke its powers to inter-
pret the Treaty and other Community laws with a view to measuring the acts
of the Partner States or the organs/institutions of the Community against the
dictates of the Treaty or Community law. The first case to test the waters in this
area originated from the East African Legislative Assembly (the Assembly), in
which three members of the Assembly approached the Court in the famous

13 Article 30 (1) of the Treaty op. cit.
14  Ibid.
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case Callist Andrew Mwatela and Others v. The East African Community.’® This
was also the first case to be filed with the EAC].

What gave rise to the dispute in Callist Andrew Mwatela were four Private
Members’ Bills!® which were pending before the Assembly. The Council of
Ministers decided that they could take over the Bills seeing as they were policy
oriented Bills and had implications on the Partner States sovereign interest.
The Sectoral Council for Legal and Judicial Affairs to which the Council for-
warded the Bills for their expert input, decided that, rather than having leg-
islative acts enacted by the Assembly, protocols would be sufficient and that
the two Bills should be withdrawn from the Assembly. The Secretary General
communicated this to the Speaker. Aggrieved by this Council decision, three
members of the Assembly brought the case before the EACJ seeking the annul-
ment of the report of the Sectoral Council on Legal and Judicial Affairs includ-
ing all its decisions, directives and actions contained in or based on it. With
reasoned analysis of the issues the Court made the following specific findings,
considerations, conclusions and holdings:

1. That the Council is empowered under Article 14 of the Treaty to establish
Sectoral Councils from among its members only. Membership of the Council
under that Article is restricted to Ministers.

2. (a) That for the Council of Ministers to be properly constituted, it must
comprise the stipulated quorum of the “representatives of all Part-
ner States’, in conformity with Rule 11 of the Rules of Procedure of the
Council

(b) That the Rule applies to Sectoral Council as well, since the decisions of
Sectoral Council are deemed to be decisions of the Council of Ministers
under Article 14(3) (i) of the Treaty. Accordingly the establishment of
the Sectoral Council of September 2005, was inconsistent with the pro-
visions of Article 14(3)(i) of the Treaty.

3. That the meeting of 13th-16th September, 2005 was not lawful meeting of
a Sectoral Council; and decisions it handed down in respect of the two
Bills were not valid decisions of the Sectoral Council. Therefore the Court
ordered annulment of the decisions of the purported “Sectoral Council”
However, since that Sectoral Council had been in place from 2001 and had

15  Reference No.10f 2005.

16 The East African Community Trade Negotiation Bill, The East African Community Budget
Bill, The East African Community Immunities and Privileges Bill, and The Inter-University
Council for East Africa Bill.
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undoubtedly made a number of decisions which it would be unwise to dis-

turb, the Court was of the considered opinion that this was a proper case to

apply the doctrine of prospective annulment—which the Court held to be

“good law and practice” Accordingly, the Court ordered that its annulment

of this particular Sectoral Council report would not have retrospective effect.

(a) The Treaty does not provide for the members of the Council or the Sec-
toral Council to be represented at meetings by non members

(b) This was deliberate, to avoid distortion of the elaborate structural
hierarchy of representation of Partner States at the different levels in
the organizational framework of the Community, in order to uphold
the objective of the separation of the functions of the different organs
of the Community.

(a) Ministers of Partner Stats cannot appoint persons who are not Min-
isters to attend meetings of Sectoral Councils or those of the Council
purportedly on their behalf.

(b) To do so would be to make inroads into the very clear words of Article
13 of the Treaty.

(a) Although the composition of the Council is established under Article 13
of the Treaty, the total membership is not readily ascertainable, since
it is only the membership of Ministers responsible for Regional Coop-
eration which is static and ascertainable.

(b) Apparently membership of additional Ministers is determined by the
agenda of a particular meeting of the Council. A more transparent
way of knowing the composition of the Council Members should be
evolved, to avoid uncertainty and disputes.

Following the Court’s findings, the Treaty was amended to legalize the status
of Attorney Generals in the Sectoral Council for Legal and Judicial Affairs by
formally recognizing them as members of the Council. After the amendment,
the Treaty read:

17

The Council shall consist of:

(a) The Minister responsible for East African Community affairs of each
Partner State;

(b)  Such other Minister of the Partner States as each Partner State may
determine; and

(¢) The Attorney General of Each Partner State'”

Article 13 of the Treaty [Emphasis added].
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Invariably, none of the subsequent requests for annulments was successful
to obtain an order with retrospective effect. For example, in the case of East
African Law Society v. The Attorney General of Kenya & 3 Others,'® the Court was
asked whether the amendments to the Treaty as carried out by the Summit
could be stopped. The Court declined to invalidate the amendments and
instead declared that the decision on the requirement of involvement of peo-
ple in the Treaty amendment process shall have prospective application.

In essence the Court hesitated to nullify the impugned amendments but
warned the Partner States not to repeat the same mistake in future, and if they
did, such amendments would ipso facto be null and void. This is technically
known as prospective annulment!® or prospective overruling?? or the doctrine
of temporary validity. Under normal circumstances nullification by the court
is prospective, meaning that after the nullification of the action or the law,
such act or law so nullified by the court becomes void and of no consequence
from the date the court declares the impugned act or law null. This means
the impugned affairs remain undisturbed even after the date when the court
makes the declaration. It has the effect of outlawing new similar future acts.
The doctrine was devised by the Supreme Court of the United States in the
case of Linkletter v. Walker, 381 US (1965) 618 to alleviate the inconveniences
which would have resulted from its new decision which was a departure from
its previous ruling that impugned the law was constitutional. Likewise the
eAc] was mindful of the fact that the Sectoral Council for Legal and Judicial
Affairs had illegally taken many decisions of a policy nature concerning the
development of the Customs Union. These decisions would be affected and

18  The Applicants filed this Reference challenging the legality of the process for the December
2006 Amendments of the EAC Treaty. The Applicants challenge was not directed to the
substance of these amendments. Rather, they challenged the extra-ordinary hasty man-
ner and the impropriety of the amendment process as being an infringement of Articles
1,5,6,7,8,9,11, 26, 38 and 150 of the Treaty: namely, failure to have the mandatory go days
period for Partner States’ comments under Article 150(4) and (5): amending the Treaty
while the EAcJ was still seized of a live case on the matter (i.e. Reference No. 1 of 2006);
and exclusion from the Amendment process of other EAC Organs, State governments,
and the people and registered of East Africa.

19  The same approach was adopted by the Court in the case of Callist Andrew Mwatela and
Others vs The East African Community, Reference No. 1 of 2005 when it was called upon to
nullify the report of the Sectoral Council on Legal and Judicial Affairs including all its
decisions, directives and actions contained in or based on it.

20  For a discussion on prospective overruling see the decision of the Supreme Court of
Uganda in the case of The attorney Generalvs Paul K. Ssemogerere and Hon. Zachary Olum,
Constitutional Appeal No. 3 of 2004 at pages 138-139.
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serious inconvenience would be caused to the advanced stage that had been
reached in negotiating the Customs Union Protocol if the Eac] would have
nullified all such decisions.?!

7.4 The Action for Interpretation of the Treaty

In interpreting laws, courts play an important role complementing that of leg-
islators in as far as they give clear and detailed explanations of the content and
spirit of the laws. In a context of a regional organization aimed at full integra-
tion of Partner States as is the case with the EAC, the judicial pronouncements
and interpretation of the Community laws assist the policy makers to have a
common understanding of these laws in order to take informed decisions con-
sistent with their spirit during the implementation stage. The EAc] has actively
played this role as it transpires from its jurisprudence so far developed.

In the case of Callist Andrew Mwatella & 2 othersv. EAC,?2 discussed above in
relation to annulment, the applicants also requested the Court to interpret var-
ious provisions of the Treaty against the actions and decisions of the Council of
Ministers and the Sectoral Council for Legal and Judicial Affairs. As outlined,
the Council of Ministers and the Secretariat had illegally assumed control over
Assembly-led Bills. However, the Council had also purported to withdraw four
Private Members’ Bills from the Assembly and therefore the application to the
EAC] questioned the right of the Council to delay the presentation of the Bills
to the House.

The Court found that the Sectoral Council on Legal and Judicial Affairs was
not constituted per Treaty, in particular Article 14 which provided that the
Council of Ministers shall ‘establish from among its members’ Sectoral Councils
and that Sectoral Council members are restricted to ‘ministers’ as defined
by the Treaty. The Court found that Kenya and Tanzania were represented by
non-ministers at the disputed meeting of the 13th to 16th September 2005 and,
therefore the meeting was not properly constituted and did not amount to a
lawful Sectoral Council meeting. In this regard, its decision regarding the two
Bills was ipso facto invalid.

21 See for the options to limit the retrospective effect of an annulment under EU law EU
Chapter 8.

22 Application No. 10f 2005. See also the case of Christopher Mtikila v. The Attorney General of
the United Republic of Tanzania and the Secretary General of the East African Community,
Reference No. 08 of 2007.
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On another issue the Court interpreted Article 59 (1) to the effect that any
Member of the Assembly may introduce a Bill in the House as the Council
does not have exclusive legislative initiative to introduce Bills in the Assembly.
The Court held that the Assembly owns all Bills once in the Assembly, whether
they came initially by way of Private Members’ Bills or Community Bills. As
such, permission of the Assembly would be required for withdrawal of any Bill
and such approval must be sought and obtained through a motion passed by
the Assembly. The Court found that the Bills were already in the Assembly, so
could not be withdrawn by the Council of Ministers as purportedly done and
that all the Council could do was to delay the debate but could not withdraw
the Private Members’ Bills.

On the issue concerning the relationship of the Council and the Assembly
on legislation, the Court held that the decisions of the Council even on pol-
icy issues have no place in areas of jurisdiction of the Summit, Court and
the Assembly.23 It held that the Assembly is a creature of the Treaty like the
other organs of the Community and its competence is only on matters con-
ferred upon it by the Treaty as with all Community organs. In this regard, the
Assembly could only legislate on matters on which the Partner States had sur-
rendered sovereignty or part thereof to the EAC.

By interpreting these Articles of the Treaty, the Court provided guidance
for future operations of the affairs of the Community by its organs and insti-
tutions. The Court boldly told the Ministers and Attorney Generals that they
had overstepped their boundaries which was not acceptable in any democratic
institution.

Another significant case that was brought to the EACJ seeking interpretation
of the Articles of the Treaty vis-a-vis the actions of a Partner State was Anyang’
Nyong'o & othersv. The Attorney General of Kenya & Others.?* The main conten-
tion in this reference was whether Kenya'’s process of electing the nine persons
deemed to be its members in the Assembly and the rules of the Kenya National
Assembly for Assembly elections infringed Article 50 of the EAC Treaty.

The EACJ considered the possible meanings of the expression “the National
Assembly shall elect” as stated in Article 50 of the Treaty. The Court found that
it can only mean “shall choose by vote” taking the ordinary meaning of the
phrase and that reference to “democratic election of persons to political office”
is understood to mean election by voting. Furthermore, the Court found that
this interpretation of the meaning of “elect” is borne out by the practice in
each Partner State of electing the Speaker and Deputy Speaker in the National

23 Article 14 (3) (c) and Article 16 of the Treaty, op. cit.
24  Reference No. 10f 2006.
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Assembly through voting. In all Partner States, the National Assembly executes
the function of electing Speaker and Deputy Speaker by voting in one form or
another and the extent of discretion of the National Assemblies is to deter-
mine what procedure should be applied for the voting. The Court held that
the bottom line for compliance with Article 50 is that the decision to elect is a
decision of and by the National Assembly not another caucus.

Finally, on whether the Kenyan rules complied with Article 50, the Court
held that the election rules partially comply with Article 50 of the Treaty in
so far as they provide for proportional representation of political parties.
However, there was a significant degree of non-compliance in the failure to
make a provision for gender and other special interest representation. The
major deviation found in the Kenyan rules was the non-provision for election.
The Court held that the election rules and actual process was the antithesis of
an election, as the rules “deemed” the nine elected in order to circumvent the
express Treaty provision.

7.5 eEAc-Employee Conflicts

The jurisdiction of the EAc] includes hearing and determining disputes
between the Community and its employees which arise out of the terms
and conditions of their employment; the application and interpretation of
the staff rules and regulations; or the terms and conditions of service of the
Community.2 This is another area where the Court has not performed well in
terms of statistics of cases that have been filed and determined. As of November
2015, only two cases, Alloys Mutabingwa v. the Secretary General of the East
African Community?s and Angela Amudo v. the East African Community,?” had
been filed.

The former case concerned the claim by Mr Alloys Mutabingwa following
the refusal by the Secretariat to compensate him full remuneration for the
remainder of contract, which had been cut short by the Eac. Such remunera-
tion was a mandatory requirement under Rule 96(3) of the Eac Staff Rules and
Regulations. However, the case could not go for trial as the claimant withdrew
his claim.

25  Article 31 of the Treaty, op. cit.
26  Claim No.10f 20m.
27  Claim No. 2 of 2012.
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In the latter case, Ms Angela Amudo sought a declaration concerning the
tenure of appointment given to her which was initially for a period of 20
months with subsequent periodical extensions of the appointment up to 3oth
April 2012. Amudo submitted that such tenure was ultra vires, considering
the powers of the Secretary General and his deputies, and also inconsistent
with the Staff Rules and Regulations of the Respondent, and as such she was
entitled to a contract of employment for a period of 5 years from the date of
assumption of duty renewable for another 5 years. The claim was heard by the
Court and judgment was partly entered in her favour. Ms Amudo appealed in
relation to the part of her claim that she lost, however, the Appellate Division
dismissed the appeal and allowed the cross-appeal on the basis that the
Appellant’s position was not an established position in the Community and
therefore Ms Amudo could not have been regarded as a member of staff under
the Staff Rules and Regulations.

7.6 Direct Appeals from Other Courts on Points of EAC Law

The jurisdiction of the Court as presently constituted does not include direct
appeals from national courts.?8 Instead, the Treaty prescribes the jurisdiction
of the Court to include references, by national courts, for preliminary ruling
when a question is raised before any court or tribunal of a Partner State con-
cerning the interpretation or application of the provisions of the Treaty or the
validity of the regulations, directives, decisions or actions of the Community.2°
The procedure operates so that national courts or tribunals shall, if they con-
sider that a ruling on the question is necessary to enable it to give judgment,
request the EAC]J to give a preliminary ruling on the question.

Furthermore, under the proviso to Article 27(1), the Court’s jurisdiction to
interpret the Treaty shall not include the application of any such interpreta-
tion to the jurisdiction conferred by the Treaty on organs of the Partner States.
This Article should be read together with Article 33 which reads—

28  Such direct appeals should be distinguished from the preliminary questions procedure,
discussed in Chapter 8, which allows national courts to ask questions to the EAc] during
national proceedings, but does not allow parties to appeal to the EAC].

29  Article 34 of the Treaty, op. cit.
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(1) Except where jurisdiction is conferred on the Court by thisTreaty, dis-
putes to which the Community is a party shall not on that ground
alone, be excluded from the jurisdiction of the national court of the
Partner States.

(2) Decisions of the Court on the interpretation and application of this
Treaty shall have precedence over decisions of national courts on a
similar matter.

The Court seems to have concurrent jurisdiction with national courts on the

interpretation of the Treaty, but decisions of the Court take precedence over
decisions of the national courts. This position, as it currently stands, may be a
breeding ground for confusion. The EAc] in The East African Law Society and
4 Others v. The Attorney General of Kenya and 3 Others,° made the following
pertinent observation on this issue—

By the provisions under Articles 23,33(2) and 34, the Treaty established
the principle of overall supremacy of the Court over the interpreta-
tion and application of the Treaty, to ensure harmony and certainty.
The new (a) proviso to Article 27; and (b) paragraph (3) of Article 30,
have the effect of compromising that principle and/or of contradicting
the main provision. It should be appreciated that the question of what
“the Treaty reserves for an institution of a Partner State” is a provision
of the Treaty and a matter that ought to be determined harmoniously
and with certainty. If left as amended the provisions are likely to lead
to conflicting interpretations of the Treaty by national courts of the
Partner States.

Also in Prof Peter Anyang’ Nyongo and 10 Others v. The Attorney General of
Kenya and 2 Others and Abdirahim Haitha Abdi and 11 Others®), the Court had
this to say—

30
31

The purpose of these provisions is obviously to ensure uniform inter-
pretation and avoid possible conflicting decisions and uncertainty in
the interpretation of the same provisions of the Treaty. Article 33(2)
appears to envisage that in the course of determining a case before it a
national court may interpret and apply a Treaty provision. Such envis-
aged interpretation however, can only be incidental. The article neither
provides for nor envisages a litigant directly referring a question as to the

Reference No. 3 of 2007.
Reference No. 1 0f 2006.



JUDICIAL PROTECTION UNDER EAC LAW 241

interpretation of a Treaty provision to a national Court. Nor is there any
other provision directly conferring on the national Court jurisdiction to
interpret the Treaty.

It is important that this uncertainty in the Treaty provisions should be made
clearer by amending the Treaty as appropriate. Therefore the Treaty, protocols
and any Community law are the core generators of the work of the Court, and
the Court can entertain any dispute arising out of these instruments. However,
a continuing number of protocols contradicting the position of the Treaty
have been enacted. Other parallel dispute resolution mechanisms (national
courts and quasi-judicial bodies) have been established. For instance,
Article 41(2) of the EAC Customs Union Protocol which deals with dispute set-
tlement, establishes committees to handle disputes arising out of the Protocol
and gives these committees finality in determining the disputes. The Court is
left out and therefore denied a role in this process except if a party challenges
the decision of the committee on grounds of fraud, lack of jurisdiction or other
illegality. Again, under Article 54(2) of the Common Market Protocol, jurisdic-
tion to entertain Common Market related disputes has mainly been given to
national courts. At the same time Article 33(2) of the Treaty recognizes the
EAC]J’s decisions on the interpretation of the Treaty and Community law as
being superior to a national courts decision on the same matter. Since the EAC]
does not form part of the hierarchy of the national judicatures, the Common
market related dispute to be handled by national institutions will also follow
the relevant national court system in case a party seeks to appeal against the
decision of such national institution. This tendency of the Partner States to
oust the jurisdiction of their own joint Court, is not conducive to the integra-
tion agenda. It has the effect of undermining the Court itself and causing con-
fusion in the development of the uniform regional jurisprudence.32

7.7 Appeals as a Remedy

The Treaty provides that appeals from judgments and orders of the First
Instance Division shall lie to the Appellate Division.33 However, there are two
areas in the Treaty where such a mechanism may not be appropriate: firstly, on
matters of referral of certain disputed questions from the national courts to

32 Compare in this regard also the rulings of the cJEU defending its ultimate authority as
final arbiter of EU law, also to protect the unity of EU law, as discussed in Eu Chapter 4.
33 Article 35A of the Treaty, op. cit.
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the EACJ;3* and secondly, on matters of request for advisory opinions on ques-
tions of law arising from the Treaty.3>

As alluded to earlier a national court or tribunal before which a ques-
tion arises as to the interpretation or application of the Treaty, is required to
request the EACJ to give a preliminary ruling on the matter, in order to enable
the national court or tribunal before which the question has arisen to give
its judgment on the parent matter. Where should such a referral go to, First
Instance Division or Appellate Division? The Court has taken the initiative
and invoked its rule-making powers under Article 42 of the Treaty by amend-
ing the EACJ Rules of Procedure and introduced Rule 76 to address this issue.
Rule 76 (1) provides as follows—

A request by a national Court or tribunal of a Partner State concerning
the interpretation or application of the provisions of the Treaty or valid-
ity of any regulations directives, decisions or actions of the Community
pursuant to Article 34 of the Treaty shall be lodged in the Appellate
Division by way of a case stated.

This may be a stop-gap measure, however, it is imperative that proper jurisdic-
tional boundaries are provided for in the Treaty itself.

To date the national referral jurisdiction has remained essentially dormant
in the EAc] with only two referrals from the High Court of Kenya and High
Court of Uganda having been filed so far in the registry of the EAcJ.36

The potential for referral is overwhelming, however, unfortunately, that
potential has not been utilised. This failure cannot be attributed to a scar-
city of disputed questions in the Partner States’ national courts. The paucity
of referrals is most likely due to various factors including lack of knowledge
and non-awareness concerning the availability of this mechanism. The EAc],
national courts as well as the Bar Associations across the region have to sen-
sitize the litigating public and all other concerned stakeholders about this
jurisdiction.

34  Article 34 of the Treaty, Ibid. See also Rule 76 (1) of the East African Court of Justice Rules
of Procedure.

35  Article 36 of the Treaty, op. cit. See also Rule 75 (1) of the East African Court of Justice
Rules of Procedure.

36  Seeon this point also chapter 8, as well as the very different situation in the EU as set out
in EU Chapter 8.
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In the European Union, referrals for preliminary rulings from national
courts do make up a significant part of the cJEU’s workload.3” Thus, the juris-
prudence of the European Court has seeped down and saturated the roots of
the national courts of all European Member States.

7.8 Infringement Proceedings

All proceedings in the EAC] require the Court to interpret either the Treaty or
other Community laws in order to determine the issues before it. Infringement
proceedings like other actions involve the interpretation of the law vis-a-vis the
impugned action. A significant number of actions for infringement in the EACJ
have largely involved the examination of the facts relating to adherence to the
principles of democracy, the rule of law, promotion and protection of human
and peoples’ rights.

The regional cooperation put in place under the Treaty is people-
centered and market driven.38 If democracy means the rule of the people by
the people, and is one of the fundamental principles of the EAC, then the EAC
working strategy must focus on participation of all social groups from the bot-
tom to the top.

When it was asked to consider if by reason of failure to carry out wide con-
sultations within Partner States on proposals for amendments, the process
constituted an infringement of the Treaty in any way, the Court found that:

It is common knowledge that the private sector and civil society partici-
pated in the negotiations that led to the conclusion of the Treaty among
the Partner States and, as we have just observed, that they continue to
participate in the making of Protocols thereto. Furthermore, as we noted
earlier in this judgment, Article 30 entrenches the people’s right to par-
ticipate in protecting the integrity of the Treaty. We think that construing
the Treaty as if it permits sporadic amendments at the whims of officials
without any form of consultation with stakeholders would be a recipe for
regression to the situation lamented in the preamble of “lack of strong
participation of the private sector and civil society” that led to the col-
lapse of the previous Community.3°

37  See the discussion in EU Chapter 8.

38  Treaty, Article 7 (1) (a).

39  East Africa Law Society and 4 others v. Attorney General of Kenya and 3 others, type written
judgment p. 30.
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The Court went on to conclude that:

[F]ailure to carry out consultation outside the Summit, Council and the
Secretariat was inconsistent with a principle of the Treaty and therefore
constituted an infringement of the Treaty (...).4°

As regards, the principle of promotion and protection of human and peoples’
rights, it must be noted that for any regional court to be seen as an integrating
institution, it has inter alia to facilitate the integration process through the rec-
ognition of the rights of individuals.

Although explicit human rights jurisdiction is yet to be operationalized, the
Court has been courageous enough to ensure that basic rights of individuals
are respected. On more than one occasion, the Court has had to consider pre-
liminary objections from defendants alleging lack of locus standi by individuals
and legal persons. The Court has consistently upheld that individuals and legal
persons have access to the Court under Article 30 of the Treaty,* which is a
basic right to the regional justice mechanism enabling the peoples to “partici-
pate in protecting the integrity of the Treaty”*? An infringement of the rights of
the citizens of East Africa by the Partner State or by the organs or institutions
of the Community is therefore actionable in the EAc]. However, the Court has
strictly entertained such proceedings if and only if the impugned action or deci-
sion is by either the Partner State or the organ or institution of the Community.
In the case of Modern Holdings (EA) Limited v. Kenya Port Authority, Reference
No. 10f 2008 the Court held that the Kenya Ports Authority lacked the authority
to be sued because it was not an institution of the Community created under
Article g (2) of the Treaty or a surviving institution of the defunct EAc, instead
it was created under section 3 of the Kenya Ports Authority Act as a statutory
body with perpetual succession, a common seal and power to sue and be sued
in its corporate name.

This ruling has been criticized as it is perceived that the Court “shot
itself in the foot”. Critics would have wished in the seemingly borderline
cases like this that the Court would have made a finding that it had jurisdiction

40  Asabove p. 31

41 Cases Prof. Peter Anyang’ Nyong'o and Others v. Attorney General of Kenya and Others;
Christopher Mtikila v. The Attorney General of the United Republic of Tanzania and the
Secretary General of the East African Community and East Africa Law Society and 4 others v.
Attorney General of Kenya and 3 others.

42 East Africa Law Society and 4 others v. Attorney General of Kenya and 3 Others.
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just like it did in James Katabazi & 21 others v. The Secretary General of the East
African Community & Another,*3 where even after finding that it had no direct
jurisdiction, it still found a way of dealing with the matter. In Katabazi, the
Courtread the Treaty in toto and invoked the spirit of the Treaty instead of con-
centrating on the wording of the Treaty. The Court in that case said inter alia:

Does this court have jurisdiction to deal with human rights issues? The
quick answer is: No it does not have....It is very clear that jurisdiction
with respect to human rights requires a determination of the Council and
a conclusion of a protocol to that effect. Both of those steps have not
been taken. It follows, therefore, that this Court may not adjudicate on
disputes concerning violation of human rights per se. ... While the Court
will not assume jurisdiction to adjudicate on human rights disputes,
it will not abdicate from exercising its jurisdiction of interpretation under
Article 27 (1) merely because the reference includes allegation of human
rights violation.#4

At the time of inception, the Court of Justice of the European Union had very
limited jurisdiction as well, as Karen J Alter said:

The EcJ was created to fill three limited roles for the member states:
ensuring that the Commission and the Council of Ministers did not
exceed their authority, filling vague aspects of EC laws through dispute
resolution, and deciding on charges of non compliance raised by the
Commission or member states.*>

However, even with that limited jurisdiction, over time the CJEU asserted itself
and provided guidance to the policy organs by interpreting the Treaty for pros-
perity.6 In the words of Alec Stone Sweet and James A. Caporaso:

43
44
45

46

The community treaties started as a set of legal arrangements bind-
ing on the member states but with a lot of help from the creative EC]
have evolved into a vertically integrated legal regime conferring legally

Reference No. 1 0f 200;.

Ibid., typewritten judgment pp. 15-17.

Karen ] Alter, Who are the Master of the Treaty”?: European Governments and the
European Court of Justice, International Organization 52 (1998) 121-147 p. 124.

See also EU Companion Chapters 4 and 9.
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enforceable rights and obligations on all persons and entities public and
private within the EC territory.4?

This was not achieved easily since the European Court was first and foremost
established with limited roles, just like the EAC]J.

The Court has also declined to entertain matters where its jurisdiction is
in doubt.*® In Prof Anyang’ Nyongo and Others v. the Attorney General of the
Republic of Kenya and Others, Ref. No.1 of 2006, the Court struck out the refer-
ence against two individuals for lack of capacity as they were wrongly sued. To
clarify on whether a person can bring action under Article 30 against a natural
person who commits misfeasance that infringe on provisions of the Treaty the
Court held:

... A reference under Article 30 of the Treaty should not be construed as
an action in tort brought by a person injured by or through the misfea-
sance of another. It is action to challenge the legality under the Treaty of
an activity of a Partner State or of an institution of the Community. The
alleged collusion and connivance, if any, is not actionable under Article
30 of the Treaty.*?

7.81  Infringement Proceedings Initiated by a Partner State

Ordinarily, infringement proceedings which are initiated by a Partner State,
like those instituted by individuals, are ordinary suits that come to the Court
by way of reference.5? As highlighted earlier in this chapter, a Partner State
which considers that another Partner State or an organ or institution of the
Community has infringed a provision of the Treaty, may refer the matter to
the Court for adjudication.®! Furthermore, the Treaty gives power to a Partner

47  Alec Stone Sweet and James A.Caporaso, From Free Trade to Supranational Policy:
The European Court and Integration in Waynes Sandholtz and Alec Stone Sweet (eds),
European Integration and Supranational Governance, Oxford University, 1998, pp. 92133
at p.102.

48  Christopher Mtikila and Others v. The Attorney General of the United Republic of Tanzania,
Ref No.2 of 2007.

49  Prof. Anyang’ Nyongo and Others v. the Attorney General of the Republic of Kenya and
Others, Ref. No.1 of 2006, page 7.

50  This term has no special meaning but it originates from the verb “refer” to represent and
distinguish the cases in the East African Court of Justice with those in the national courts
where such cases would be known as suits or claims.

51 Article 28 (1) of the Treaty, op. cit.
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State to refer for determination by the Court, the legality of any Act, regulation,
directive, decision or action on the ground that it is u/tra vires or unlawful or
an infringement of the provisions of the Treaty or any rule of law relating to its
application or amounts to a misuse or abuse of power.2

Despite the availability of this machinery, no single Partner State has ever
dared bring action against another Partner State on ground of infringement
of the Treaty. This inaction does not mean that there have not been Treaty
infringements.>® Some infringements were, in fact, glaringly obvious. For
example, the 2015 unfair and non-peaceful elections in the Republic of Burundi
and the subsequent killings or disappearance of people who expressed
dissatisfaction with the manner in which the entire election was conducted.
Moreover, the post-2007 election violence in Kenya which led to the prosecu-
tion of the President and Vice President5# at the International Criminal Court,
as well as the scramble for Mingigo Island between the Republics of Kenya and
Uganda are further examples of unabated Treaty infringements.

7.8.2  Infringement Proceedings Initiated by the Secretary General
The Secretary General has powers to bring an action against a Partner State
for infringement of the Treaty where he considers that a Partner State has
failed to fulfil an obligation under the Treaty or has infringed a provision of
the Treaty.55 However, the procedure for actualization of these powers by the
Secretary General as laid down by the Treaty is cumbersome and makes it vir-
tually impossible for him to exercise these powers. The Secretary General is
required, before approaching the Court, to first submit his or her findings to
the Partner State concerned so that Partner State can submit its observations
on the findings by the Secretary General.>®

If the Partner State concerned does not submit its observations to the
Secretary General within four months, or if the observations submitted are
unsatisfactory, the Secretary General shall refer the matter to the Council
which shall decide whether the matter should be referred by the Secretary

52 Article 28 (2) Ibid.

53  Atone point the Republic of Kenya was about to go to war with the Republic of Uganda, a
fellow Partner State quarreling for Migingu a rocky island in Lake Victoria. Even the Kenya
2007/08 post- election violence were never taken to the East African Court of Justice for
their potential infringements of the Treaty until they found space in the 1cc (The Hague)
at the instance of the international community.

54  The charges against these Statesmen and top leaders of the Government of Kenya were
subsequently dropped following lack of evidence.

55  Article 29 of the Treaty, op. cit.

56  Article 29 (1) of the Treaty Ibid.
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General to the Court immediately or be resolved by the Council.57 It is appar-
ent that the Secretary General’s powers to bring in Court an action for infringe-
ment of the Treaty against a Partner State is subject to two conditions: firstly;
the Council should have failed to resolve the matter; and secondly, the Council,
having failed to resolve the matter, should have directed the Secretary General
to refer the matter to the Court. Short of that, the Secretary General cannot on
his own imitative take action against a Partner State which infringes the Treaty.
These conditions explain the non-existence of any reference by the Secretary
General to date.

7.9 Arbitration before the EAC]

The EAC] can constitute itself as an arbitration tribunal.>® The Treaty confers
arbitration mandate to the Court to the effect that:

The Court shall have jurisdiction to hear and determine any matter:

(a) arising from an arbitration clause contained in a contract or agree-
ment which confers such jurisdiction to which the Community or any
of its institutions is a party; or

(b) arising from a dispute between the Partner States regarding this Treaty
if the dispute is submitted to it under a special agreement between the
Partner States concerned; or

(¢c) arising from an arbitration clause contained in a commercial contract
or agreement in which the parties have conferred jurisdiction on the
Court.>®

The Court formulated the rules to govern arbitration proceedings after con-
sulting its major stakeholders. These rules wait to be tested as soon as matters
are referred to the Court for arbitration. It is a clear fact that, no arbitrator can
arbitrate any matter unless the parties appoint him or include a clause in their
agreement to the effect that in case of dispute they would all submit them-
selves to a certain arbitrator for arbitration.

57  Article 29 (2) of the Treaty, Ibid.

58  See also a discussion by John Eudes Ruhangisa, “Procedures and Functions of the East
African Court of Justice”, in Kennedy Gastorn, Harad Sippel and Ulrike Wanizek (eds),
Processes of Legal Integration in the East African Community,-TGCL Series 2, Dar es Salaam
University Press, Dar es Salaam, 201, pp. 145-172.

59  Article 32 of the Treaty, op. cit.
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Although appointing the EAC] as arbitrator has many advantages vis-a-vis
other arbitration fora,%° it is doubtful whether any parties have actually
appointed it, as there has not been any litigation to compel the parties to
choose the Court. Even the governments of the Partner States have not utilised
the seemingly free services of the Court as far as arbitration is concerned but
find it easier to go abroad and exclude an institution of their own creation.
Lawyers in East Africa have a big role to play in advising their clients of the
arbitral jurisdiction of the EAC] especially at the time of drafting commercial
agreements.

There could be many reasons for this unusual reaction by the people of
East Africa especially the business community. The wait and see tendency
could be one of the possible reasons explaining the slow momentum in utilis-
ing the Court’s arbitral jurisdiction. As the EAC]’s arbitral jurisdiction is new,
people may hesitate to risk filing their matters in the institute whose work-
ings are unknown. Moreover, the double role being played by the Court, where
on the one hand it functions as the Court of Justice and on the other hand
as the arbitration tribunal, places it in difficult situation of making its stake-
holders understand its definite status. Stakeholders would like to be assured
that Judges sitting as arbitrators will behave differently from the way they
behave while presiding over matters in court rooms, bearing in mind the fact
that arbitration is a specialised discipline of dispute settlement. Arguably, the
arbitral jurisdiction puts the eminence of the EAC] as a court of law at risk.
Furthermore, the multiple jurisdictions of the Court as the Court of Justice,5!
as a court of human rights,%2 as a labour court®? and as an arbitration court®+
may negatively impact on its efficiency should all these jurisdictions be fully
operationalised.

Despite the Court’s efforts in 2006 and thereafter to prepare itself for han-
dling arbitration disputes by providing its Judges with arbitration skills through
training, all such Judges have since retired without arbitrating any matter. As
a result, the Court has to retrain Judges every time they complete their con-
tractual tenure. The Court has spent a substantial amount of its financial
resources to train the Judges who subsequently depart without leaving behind

60  Such advantages include the fact that parties to arbitration are not required to pay arbi-
trators’ fee as the arbitrators are paid by East African Community in their capacities as
Judges.

61 Article 27 of the Treaty, op. cit.

62 Article 27 (2) Ibid.

63  Article 31, Ibid.

64  Article 32, Ibid.
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the fruits of such investment. In effect, the Court has been turned into a train-
ing ground for arbitrators who do not benefit it. Since 2001, when the Court
was inaugurated, only one case, Nayebare Alice v. East Africa Law Society,55 has
been arbitrated. The Claimant’s claim was for a total sum of USD 48,387.00,
which constituted payment for various employment benefits covering salary
emoluments, leave and repatriation allowances, sundry and other termination
benefits. In addition, the Claimant prayed for an order that: “the Respondent
clears and/or signs the requisite NSSF forms to enable the Claimant access
her NssF savings.” The arbitral claim was heard and an award given on gth
May 2014 to the effect that the Claimant was entitled to a monetary award of
USD 8,534 plus interest on the amount at the Tanzanian rate from gth May,
2014 until payment in full and that the Respondent should within 7 days of the
award remit USD 724.50 to NSSF as its contribution for the claimant, covering
a period between September—December 2004.

710  Advisory Opinions of the EAC]

The Treaty confers jurisdiction on the Court to give advisory opinions regard-
ing a question of law arising from the Treaty which affects the Community.56
This is a rare, if not inexistent, in municipal jurisdiction in common law coun-
tries. It was however, sourced from the Court of Justice of the European Union
(itself largely of the continental legal systems).5” Among the organs and insti-
tutions of the Community, it is only the Council of Ministers that may request
advisory opinions from the Court.®® It makes sense to make the request for
advisory opinions one of the functions of the Council of Ministers which is
the policy organ of the Community. However, what is objectionable is to make
the Council of Ministers the only and sole organ which can request advisory
opinions from the Court. The Council is not an active and operational execu-
tive arm of the Community and therefore unable to encounter issues which
may require the Court’s interpretation or advisory opinion. Ordinarily, it is
only issues of policy nature about which the Council may require the Court’s
opinion. The implementation of the Treaty and the decisions of the execu-
tive organs of the Community is the responsibility of the Secretary General.

65  Arbitration Cause No. 1 0f 2012.

66  Article 36, Ibid.

67  See EU Chapter 7.

68  Article 14 (4) of the Treaty, op. cit.
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However, paradoxically, the Secretary General who in the course of executing
his duties is likely to encounter challenges that may necessitate judicial pro-
nouncement by way of advisory opinion, has no powers to approach the Court
for advisory opinion on any matter. It can be argued that such powers for seek-
ing advisory opinion could be given to the Assembly provided due regard is
taken to preserve separation of powers among these two organs. As a result,
the Council of Ministers has been hesitant to approach the Court for an advi-
sory opinion although there have been disagreements especially at Council
level which the Court would have given its advisory opinion if approached.

Bearing in mind the seriousness of such issues, should advisory opinions be
rendered by Court of First Instance, subject to appeal to the Appellate Division
or by the Appellate Division, whose decisions are final? There is no guidance
in the Treaty on this issue so the Court took a decision to put a request for an
advisory opinion, within the jurisdiction of the Appellate Division due to the
fact that it is not appealable. Rule 75 (1) of the EACJ Rules of Procedure was
introduced to the effect that:

A request for an advisory opinion under Article 36 of the Treaty shall be
lodged in the Appellate Division and shall contain an exact statement of
the question upon which an opinion is required and shall be accompa-
nied by all relevant documents likely to be of assistance to the Division.

This was yet another stop-gap measure taken by the Court to fill a void.

Only two cases, Advisory Opinion No. 1 of 2008 In the matter of a Request by
the Council of Ministers of the East African Community for an Advisory Opinion
and Advisory Opinion No. 2 of 2015 In the matter of a Request by the Council of
Ministers of the East African Community for an Advisory Opinion have since
been referred to the Eac] by the Council of Ministers.

In the first request the issues were whether the principle of variable
geometry%? was in harmony with the requirement for consensus in decision-
making and whether the principle of variable geometry could apply to guide
the integration process, notwithstanding the requirement on consensus in
decision-making by the Community’s top organs (Summit of EAC Heads of
State, and Council of Ministers). The First Instance Division of the Court deliv-
ered its opinion on 24th April 2009 that the principle of variable geometry is

69  Under the principle of “Variable Geometry”, groups within the East African Community
are allowed progression in cooperation for wider integration schemes in different fields
and at different speeds. See Article 7 (1) of the Treaty.
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in harmony with the requirement for consensus in the decision-making pro-
cess of the EAC organs. Consensus is a purely decision-making mechanism;
while variable geometry is a strategy for implementation of the decisions so
made (bearing in mind the capacity of each Partner State to implement the
particular decisions). Consensus does not mean unanimity when used in
the EAC Treaty.

As for the second and most current request which is pending a ruling on
19th November 2015, the issue was whether forfeiture of a position of a Deputy
Secretary General by a Partner State under Article 67(2) of the Treaty for the
purpose of making way for an incoming Secretary General from the same
Partner State was in effect a withdrawal of such Deputy Secretary General.

The procedure for advisory opinions represents another dormant poten-
tial, waiting to be tapped, not only to resolve substantive questions of law that
arise, but also to engage the Court which is waiting to contribute to the lively
jurisprudence of the region.

7.1 Conclusion

Regional integration has become the world’s major inclination due to the effect
of globalization. Africa as a continent and East Africa as a sub region has not
been left out in this crusade due to the forces that dictate the prevailing world
dimension. If any regional integration is to succeed those who are involved in
the process should appreciate the need for building strong institutions instead
of banking on the rarely available strong individuals to spearhead the process.
Whereas effective and strong institutions can endure indefinitely, effective
individual leaders come and go.

The EAC model of integration is unique in that it is structured as a State and
aims ultimately to become a political federation. All its organs and institutions
are working towards the achievement of this challenging goal. The EAc] for
its part is participating in the process by providing judicial interpretation of
the Treaty and other Community laws and in ensuring respect for the found-
ing principles of the Community. Its jurisprudence so far has proven that the
Court has modeled itself to the standards of a respectable and independent
organ that encourages public interest litigation.

The peoples of East Africa should know that the integration process on
which the EAC has embarked is for them. The rights that flow from the Treaty
are for them. They should enjoy them and claim them where necessary
through the regional justice mechanism put in place by the Treaty as the Court
attempts to create an environment conducive to public interest litigation.
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The discussion in this topic has highlighted the judicial protection mecha-
nisms under the Treaty within EAC framework. A section of the population
has attempted to seek remedy and realize the rights afforded to them by the
Treaty. However, reflecting on the discussion above, it may be questioned as to

whether the existing judicial protection mechanisms are as effective as they
could or should be.



CHAPTER 7A
Judicial Protection under Eu Law: Direct Actions

Armin Cuyvers

7.1 Introduction

This chapter discusses the different direct actions under EU law.! The term
direct action indicates that these legal actions provide parties with a rem-
edy directly before the Court of Justice or the General Court. Only five direct
actions exist under EU law, being the action for annulment, the action for inac-
tion, an action for damages against the EU, the infringement proceeding and
the request for an advisory opinion from the CJEU. Most of these actions have
a rat