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ship on transnational human rights obligations into a comprehensive and wide-ranging volume.

Each chapter combines a thorough analysis of a particular issue area and provides a forward-
looking perspective of how extraterritorial human rights obligations (ETOs) might come to be
more fully recognized, outlining shortcomings but also best state practices. It builds insights gained
from state practice to identify gaps in the literature and points to future avenues of inquiry. The
Handbook is organized into seven thematic parts: conceptualization and theoretical foundations;
enforcement; migration and refugee protection; financial assistance and sanctions; finance, invest-
ment and trade; peace and security; and environment. Chapters summarize the cutting edge of cur-
rent knowledge on key topics as leading experts critically reflect on ETOs, and, where appropriate,
engage with the Maastricht Principles to critically evaluate their value 10 years after their adoption.

The Routledge Handbook on Extraterritorial Human Rights Obligations is an authoritative and
essential reference text for scholars and students of human rights and human rights law, and
more broadly, of international law and international relations as well as to those working in
international economic law, development studies, peace and conflict studies, environmental law
and migration.
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“The editors have been working on extraterritorial human rights obligations for years
and have brought their collective experience to bear on this welcome volume. Up to
the moment, wide-ranging and with specialist coverage, this is an extremely valuable
compendium that assesses international law beyond borders as if people matter.”

Margot Salomon, London School of Economics, UK

“While the general area of extraterritoriality is relatively new, and at times described as
‘metaphysics of human rights law’, this volume takes the discourse to new heights in cov-
ering novel areas such as digitalisation, cyber operations, arms control, climate change and
refugee rights in the context of extraterritorial human rights obligations. Written by some
of the pioneers of the field of extraterritoriality, the book is a great addition to the emerg-
ing literature on the topic. What is equally impressive about this book is its coverage of
global as well as regional human rights systems, both in theory and practice.”

Takele Soboka Bulto, Legal Adviser, Peace and Security Department, African Union

“This rich and comprehensive collection of different aspects of the extraterritorial applica-
tion of human rights treaties is a welcome addition to the academic discourse. Through its
variety of subjects and perspectives, the book will help in understanding the complexities
of the topic and move the thinking about the development of the law further.”

Fons Coomans, Maastricht University, The Netherlands
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Introduction

Wouter Vandenhole, Gamze Erdem Ttirkelli,
Mark Gibney and Markus Krajewski

The Maastricht Principles ten years on

The year 2021 marked the tenth anniversary of the adoption of the Maastricht Principles on
Extraterritorial Obligations in the Area of Economic, Social, and Cultural Rights (Maastricht
Principles). The Maastricht Principles is a landmark document that seeks to set out legal principles
on extraterritorial human rights obligations (ETOs). This Handbook is testament to how the
notion of extraterritorial human rights obligations has challenged and fundamentally changed
our understanding of human rights.

Human rights have traditionally been framed in a vertical perspective (state-individual), with
the duties of states confined to individuals on their territory. Obligations beyond this ‘territorial
space’ have been viewed as either non-existent or at best, minimalistic. This territorial paradigm
has achieved particular prominence in the interpretation of international human rights conven-
tions, although there is language in many of these treaties that would provide a broader scope
of application (Gibney and Vandenhole 2014; Skogly 2006). As the cover image of this volume
suggests, territorially conceptualised human rights obligations often act as an arbitrary wall,
beyond which new threats to human rights arise in extraterritoriality (as symbolised by the bird
of prey). ETOs provide a window through which to see, assess, and deal with these new threats
and, also a window to a more expansive understanding of human rights, as depicted by blue skies.

Today, however, the territorial paradigm is seriously challenged. For one thing, the ability of
states and other actors to impact human rights far from home — both positively and negatively —
has never been clearer. Perhaps the most direct means by which states act extraterritorially is by
placing their own troops on the ground in another state, especially in a conflict situation. Like-
wise, states may use surveillance beyond their borders. States may intercept migrants in interna-
tional waters before these migrants arrive at their borders. States may pollute the land, water, or
air with cross-boundary impacts or contribute to climate change through high levels of carbon
emissions. In addition, the regulatory role of states may be invoked when businesses domiciled in
their territory undertake transnational operations or when states need to take measures to fight
and prevent corruption and bribery.

When the four editors of this volume convened a meeting at the Raoul Wallenberg Institute
in the spring of 2016, our initial goal was to bring together a group of like-minded human rights
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scholars to analyse actual state practice. This was five years after the signing of the Maastricht
ETO Principles and the foremost question was how states acted in the world. Quite simply, do
they follow the same kinds of human rights standards as they do at home? Or, instead, do they
act in a way that would be viewed as both immoral and illegal if performed within their own
domestic realm? At the outset, this group focused on a relatively small number of topics where
one state’s ability to affect the human rights protection of individuals in other countries was
seemingly incontrovertible — e.g., arms sales or economic sanctions. However, it soon became
clear that the importance, but also the challenge, of this extraterritorial dimension could be
found in a wide array of topics, which, at least to some extent, are reflected in this Handbook.
Of course, a systematic survey of state practice remains on the ETO research agenda.

This research Handbook seeks to take stock of progress made over the last decade, since
the adoption of the Maastricht Principles, in applying the principles, and proposes ways forward.
We have identified five thematic clusters in which extraterritorial human rights obligations have
become most pertinent: migration; financial assistance and sanctions; investment, finance, and
trade; peace and security; and environment. These thematic parts are preceded by two introduc-
tory parts, which cover the conceptualisation and theoretical foundations as well as the enforce-
ment of ETOs at the global and regional level.

Each chapter combines a thorough analysis of a particular issue area as it now stands, but it
also provides a forward-looking perspective of how ETOs might come to be more fully recog-
nised. Where appropriate, the authors engage with the Maastricht Principles and critically evaluate
their value ten years after their adoption in various areas of the law and policy, both with respect
to and beyond economic, social, and cultural rights. The chapters also seek to address state prac-
tice, outlining shortcomings but also best practices.

The Handbook’s outline

Part | - Conceptualization and theoretical foundations

This opening section is intended to introduce what extraterritorial obligations are, how (and
why) the concept arose, and to provide some sense of how recognition of such obligations
changes our entire understanding of “human rights”. In his chapter the “Historical Devel-
opment of Extraterritorial Obligations,” Mark Gibney explains how a little more than two
decades ago, human rights scholars first began to push against the dominant “territorial” inter-
pretation of international human rights law, mainly due to the enormous gaps in protection this
approach often resulted in. Following this, in 2007 the Extraterritorial Obligations Consortium
(ETOC) was formed, and although it initially focused on economic, social, and cultural rights
(ESCR), the notion that states have human rights obligations beyond their own territorial
borders soon was applied to all human rights, as evidenced by the array of chapters in this
Handbook. At the present time, ETO Principles generally — and the Maastricht ETO Principles
in particular — are now commonly referenced in United Nations and in various other interna-
tional law fora, and there is even some evidence of a growing recognition of these principles
by states (Heupel 2018).

Sigrun Skogly explores the foundation and the scope of “Global Obligations,” and catalogs
how such obligations are firmly grounded in international law. The starting point is the UN
Charter, which lists as one of its purposes: “To achieve international co-operation in solv-
ing international problems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental freedoms ...” Simi-
larly, the Universal Declaration of Human Rights (UDHR) underscored this principle of state
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cooperation, while other international conventions, most notably the International Covenant
on Economic, Social, and Cultural Rights (ICESCR), demands that states engage in “inter-
national assistance and cooperation.” Although the legal foundation for “global obligations”
is quite solid, a more challenging problem involves determining the means of implementing
cooperative measures.

Gamze Erdem Tirkelli analyses state responsibility within the context of extraterritorial
human rights obligations, and she makes the argument that in this particular area of international
law there is a pressing need for going beyond strict causation. Erdem Tiirkelli focuses on three
different situations of possible state responsibility: a state’s own acts; the conduct of international
organisations that the state is a member of; and finally, the conduct of some other entity the
state is associated with, including non-state actors. After surveying various approaches to state
responsibility, she proposes a polycentric model that would not only reflect contributions to
the commission of an internationally wrongful act, but also the ability and interest in addressing
structural injustices moving forward.

The debate on whether states have extraterritorial human rights obligations has in large part
been confined to the legal realm. Angela Miiller brings a much-needed ethical perspective to
this issue, taking the reader through the various strands of international relations theory as a way
of testing the obligations that one state might have to individuals in some other state.

Almost by definition, the term “extraterritorial” indicates an area outside a state’s own terri-
torial borders. In a fascinating twist to this, Pauline Maillet examines the converse, namely, when
a state treats a certain part of its land mass — the Charles de Gaulle airport in her case study — as
being extraterritorial as a way of restricting certain legal protections. The final chapter in Part
I looks at “digitalization,” a phenomenon that, one could argue, has seemingly taken over the
world, and if not that, at least the lives of so many of us. While human beings are vastly more
“connected” to one another than at any time in history, the downside is the inability of an
individual state — or even the international community — to undertake any form of meaningful
regulation, and the problems this poses for the protection of human rights.

Part Il — Enforcement

This part maps the extent to which extraterritorial human rights obligations (ETOs) have been
recognised by global and regional human rights monitoring bodies. There are four chapters.
Pribytkova’s chapter focuses on some of the UN human rights treaty bodies. She distinguishes
between what she calls remedial ETOs and global obligations, and applies her typology of global
obligations to the work of the treaty bodies. This chapter shows how the UN human right
treaty bodies have made an important contribution to the conceptualisation and enforcement
of ETOs, while there are also areas in which further progress could be made, such as strengthen-
ing individual complaints procedures and expanding ETOs to transnational obligations, that is,
direct human rights obligations for international organisations and non-state actors. The other
three chapters in this part cover the European, Inter-American, and African regional systems
of human rights protection. Each of these three regional chapters follows a similar pathway of
analysis: they look both into the attribution of extraterritorial human rights obligations (in most
cases through the prism of jurisdiction) and into the nature and scope of these obligations.
Haeck, Burbano Herrera, and Ghulam Farag map the case law of the European Court of
Human Rights along the lines of the personal and spatial model of jurisdiction, and look into
the question of concurrent jurisdiction in instances in which both the territorial state and a
foreign state exercise jurisdiction simultaneously. They conclude that the Court has given an
expansive reading to jurisdiction in its rich jurisprudence on the topic, extending extraterritorial
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jurisdiction beyond the legal space of the Council of Europe. Nonetheless, the expansion has
been situated mainly within the personal model of jurisdiction. Also, critics have proposed
a third model — that of functional jurisdiction. The authors wonder how much traction — if
any — that third model can be given by the European Court, given strong opposition from states
parties to a further expansion of extraterritorial jurisdiction.

As Haeck and Burbano Herrera explain in their chapter on the Inter-American system,
the Inter-American Commission and Court have gone beyond the personal and spatial model
of jurisdiction, to recognise a new extraterritorial jurisdictional link based on control over
domestic activities with extraterritorial effect (functional or cause-and-effect jurisdiction). The
latter model of jurisdiction has so far been applied to environmental pollution, but could be
extended to home state’s responsibility for the extraterritorial human rights violations by one of
its (transnational) companies, the authors contend. Oloo and Vandenhole in their chapter on the
African human rights system scrutinise whether a unique African perspective has been adopted
on ETOs. The cases available do not allow for any definitive conclusion, but it looks like the
African Commission on Human and Peoples’ Rights is willing to endorse the three models of
jurisdiction mentioned before.

Oloo and Vandenhole suggest that regional obligations, that is, global obligations as defined
in Principle 8 of the Maastricht Guidelines but applied to the African context, would give a
unique African touch to ETOs. These regional obligations would take on particular meaning
with regard to the collective human rights to free disposal of wealth and natural resources and
to development. The lack of explicit jurisdiction clause in the ACHPR additionally provides an
opportunity to move beyond existing approaches to extraterritoriality.

In sum, three models of jurisdiction have taken shape, that is, the personal, spatial, and cause-
and-effect model, although the amount of case law on the latter is more limited and the notion
is yet to be fully clarified. Beyond these extraterritorial obligations in a strict sense, based on
a notion of causality, global and regional obligations may be the next frontier for ETOs. Such
global and regional obligations do not draw on causation of harm, but on notions of true
universality of human rights, regardless of territorial location.

Part Il - Migration and refugee protection

Migration and refugee protection is a key area in which extraterritorial human rights obliga-
tions are of utmost relevance. Migration and refugee protection is by definition about bounda-
ries, sovereignty, and the crossing of borders. With the growth of policies that seek to exercise
transnational migration control, the extraterritorial human rights obligations of states that set up
or support such transnational migration control have been foregrounded too. This part contains
four chapters.

Gammeltoft-Hansen introduces in a general review of the field the initial ‘human rights
turn’ in transnational migration control and current challenges to reframe and redirect extrater-
ritorial human rights claims. Somewhat surprisingly perhaps, the inclusion of migration issues
in ETO case law happened rather late in the gradual development of ETOs. But the effect of
being fairly late has been positive, since migrant and refugee cases have been able to benefit
from precedents in other areas. On the other hand, migration cases are now at the forefront of
new challenges for extraterritorial jurisdiction and shared responsibility. Gammeltoft-Hansen
proposes two new turns. The first is to reframe existing approaches to ETOs to move beyond
the status quo of current human rights jurisprudence. The second is to redirect accountability
claims towards other legal regimes (such as international criminal law) and institutional settings
(such as national courts in the Global South). The second chapter hoovers in on externalisation
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and outsourcing of migration control in particular. It explains the practices, maps state practice,
and examines which role ETOs have played so far. Gombeer and Smis argue that the second
wave of externalisation of migration control is more difficult to tackle, which leads them to plea
for innovative understandings of jurisdiction so as to capture the actual relations of power. They
too suggest that ETOs may not be sufficient, and that we may have to look closer at questions
of ancillary forms of state responsibility (like complicity) too, and the implications for standing
of affected migrants.

Two other chapters look into specific topics, i.e. that of climate change displacement and
that of diplomatic asylum. Oluborode Jegede seeks to articulate the extraterritorial link of cli-
mate change displacement and socio-economic rights of the child under key instruments of the
African human rights system, and explores how ETOs may be of help in addressing the adverse
effects of climate displacement. He points out how in addition to the acts and omissions of
African states, the acts or omission of actors from the Global North in their territories and in
states within Africa impact on the human rights of children in Africa. Oluborode Jegede submits
that provisions in African human rights instruments that deal with international cooperation
and assistance support the position that states in the Global North have a remedial role to play
in climate induced displacement of children in Africa.

Wilde submits that diplomatic asylum should be seen as an invocation of the idea that states
have extraterritorial obligations. He equates diplomatic asylum with the operation of the notion
of non-refoulement as applied in a state’s embassy in a foreign country, hence the extraterritorial
nature of any human rights obligations that a state has in that context. More generally, he chal-
lenges the common understanding that the European region has led developments on extrater-
ritoriality. He suggests that it was rather the Latin American region that laid the foundation for
extraterritorial human rights obligations, exactly through its much earlier normative commit-
ment to diplomatic asylum. In this light, Wilde’s chapter is also a nice example of decolonising
human rights law.

Part IV — Financial assistance and sanctions

The initial interest in extraterritorial human rights obligations, certainly from the UN human
rights treaty bodies like the CESCR and the CRC Committee, was mainly visible in their
comments on (the lack of) development cooperation. This part engages with what used to be
considered North-South or development issues. Even if that terminology may meanwhile have
become problematic, what the chapters in this part continue to have in common is the very
unequal bargaining power and power imbalances that characterise so strongly the relationship
between so-called first- and third-world countries, between the Global North and the Global
South. Several framings of the relationship between human rights and development have been
undertaken, such as that of a human right to development; a human rights-based approach to
development (HRBAD); a right to development; human rights conditionality for development
cooperation; and an obligation under human rights law to provide development cooperation. In
this part, some of these framings are revisited from an overall perspective of extraterritorial obli-
gations: a HRBAD; sovereign debt; financialisation of development cooperation; and sanctions.

Chenwi looks into a HRBA in the context of development assistance, while also pointing out
the need to address power inequalities to avert the risks of conditionalities and neocolonialism.
In her chapter, she explores the nature and scope of ETOs in the context of development assis-
tance across the spectrum of obligations to respect, protect, and fulfill rights. Chenwi concludes
that a HRBAD provides a framework for consideration of ETOs in development assistance, so
that states abide more operationally with their ETOs in the context of development aid.
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Herre and Backes look into development finance in particular and apply an ETO lens to two
aspects of the financialisation of public development cooperation, that is, its impact on substan-
tive and procedural ETOs. They strongly argue in favour of assigning human rights obligations
to private financiers as well as of strengthening state accountability for human rights violations
related to development finance.

In her chapter on sovereign debt, Luce Scali focuses on another aspect of finance, i.e. sover-
eign financing. Sovereign financing has evolved into a primarily debt- and market-based prac-
tice. She examines the nature and relevance of ETOs in relation to sovereign debt as well as the
usefulness of jurisdictional models developed so far. Luce Scali concludes that the cause-and-
effect jurisdictional test may be relevant for sovereign debt, although the ETO framework shows
some persistent limitations due to its focus on states as duty-bearers; difficulties in attributing
conduct in complex multilateral activities; a difficult relationship with the public international
law notion of jurisdiction; and the necessity and proximity of harm requirements.

Schechla’s chapter moves away from finance and takes us to the question of economic sanc-
tions. ETOs are relevant in the context of sanctions, in particular for states imposing sanctions,
collectively or individually. Collective sanctions regimes raise the difficult question how to
attribute obligations (and responsibility in case of violations) to all actors involved.

Part V — Finance, investment, and trade

The regulation of international trade, investment, and financial regulations as well as rules
addressing the accountability of transnational corporations are of a genuine extraterritorial char-
acter as they concern policy fields which are, by definition, transnational. Therefore, one could
assume that integrating extraterritorial human rights obligations into these policy fields would
seem natural. However, it must also be noted that international human rights law and inter-
national economic law have always been considered as antagonistic, sometimes even, directly
opposite fields of law — the former aiming at protecting and promoting human rights and other
humanitarian aspirations, but the latter focusing on economic efficiency, transnational business
expectations, and a general support of the global market.

The section starts with a fresh look at extraterritorial human rights obligations and Inter-
national Financial Institutions (IFIs) by Stéphanie de Moerloose, Gamze Erdem Tiirkelli, and
Joshua Curtis. As these institutions finance and support development projects or macroeco-
nomic policy reforms, they have a significant impact on the realisation of human rights. While
this has been subject to public and academic debates for more than three decades, the discussion
increasingly employs the language of extraterritorial obligations. The authors identify two axes
in this context: obligations of states as members and owners of IFIs on the one side and obliga-
tions of IFIs themselves on the other. Regarding the first axis, the authors suggest that despite
the separate legal personality of IFIs, member states retain responsibility for their involvement
in the IFIs decision-making processes. Concerning direct human rights obligations of IFIs, the
chapter shows that the scholarly literature remains divided, but treaty bodies started to formulate
direct expectations of IFIs. After an analysis of internal and external accountability mechanisms,
the authors conclude with a number of proposals for further research and political development,
including the modification of the charters of IFIs to restrict their immunity in case of human
rights violations.

In the following chapter, Daniel Augenstein focuses on home-state regulation of corpora-
tions as a possible indication of the home state’s extraterritorial human rights obligations. The
chapter reviews current legislative trends in the area of home-state regulation of corporations
in light of states’ international legal obligations to prevent and redress business-related human
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rights violations outside their borders. Augenstein finds the basis for these obligations in the UN
Guiding Principles on Business and Human Rights (UNGP) and assesses both transparency
regulations such as the UK Modern Slavery Act as well as due diligence legislation including the
French Loi de Vigilance and the Dutch Wet Zorgplicht Kinderarbeid. The chapter traces a con-
vergence between these regulatory models arguing that it suggests the emergence of a new legal
consensus on business and human rights, according to which states’ regulation of the impacts
of business enterprises on human rights should be anchored in international legal obligations
towards foreign victims of business-related human rights violations.

While the human rights impact of IFIs and transnational corporations constitute classic
topics of the debate on extraterritorial human rights obligations, the next two chapters on tax
transparency and corruption address more recent elements of the discourse. Rod Michelmore
argues that tax-related illicit financial flows from Least Developed Countries (LDCs) are a fun-
damentally important human rights issue in particular due to the impact of this loss on poverty.
The chapter shows that many LDCs face systemic barriers in accessing the international tax
cooperation needed to administer and enforce revenue laws against those who illicitly transfer
income and capital offshore. Michelmore claims that states implicated in the regulation of off-
shore wealth management are required by extraterritorial human rights obligations to take the
necessary steps to prevent domestic private actors from concealing tax-related illicit financial
flows as these drain scarce public revenues from the most vulnerable countries.

Subsequently, Khulekani Moyo explores the developments of extraterritorial human rights
obligations in the field of anti-corruption and anti-bribery laws. He examines international
and regional treaties and instruments adopted to curb corruption and assesses the extent to
which these instruments impose obligations on states beyond their territorial borders to adopt
legislative, investigative, adjudicatory, and other measures combatting bribery and corruption.
Although corruption impedes the realisation of human rights, human rights instruments do not
address corruption directly and monitoring bodies have failed to bring conceptual clarity to the
question of how corruption can potentially be construed as a human rights violation. However,
such an approach would, as Moyo argues, improve enforcement of anti-corruption regulations
at national and international levels.

Moving to international investment law as a traditional topic of international economic law,
but a new topic for human rights law, Tara Van Ho develops an innovative argument which not
only places a duty to respect and protect human rights on the parties of a specific international
investment agreement, but also on third states. While there is a general agreement in academia
shared by many treaty bodies and human rights experts that international investment agree-
ments reduce the regulatory space for states to fulfill their human rights obligations and that
states should reform or abandon their investment agreements, Van Ho argues that also states
which are not parties to the respective agreements have an obligation to assist and cooperate
with the treaty parties to ensure that investment agreements do not lead to negative impacts
on human rights. Such third states obligations can be built on the obligation to international
assistance and corporation enshrined in Article 2 (1) ICESCR and would be applicable in the
context of World Bank policies towards investment protection or UNCTAD activities aimed at
developing new model treaty language which would avoid or at least reduce the negative impact
of investment agreements on human rights.

The final chapter in this section turns to a much-debated issue — access to medicines and
the World Trade Organization’s Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) — which became a current topic again in light of the controversies about access
to COVID-19 medication and vaccines. Jennifer Sellin argues that access to essential medicines
is a global and shared responsibility and that states have extraterritorial human rights obligations
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to respect, protect, and fulfill access to medicines. However, international intellectual property
regimes, particularly TRIPS, may impede access to medicines and negatively impact states’
ability to comply with their human rights obligations. The chapter demonstrates the value and
importance of health-related extraterritorial obligations to facilitate and contribute to achiev-
ing universal access to medicines. Selin shows that it is possible to identify specific reform
options with regards to access to medicines concerning TRIPS as well as so-called TRIP+
measures in free trade agreements based on the extraterritorial dimension of health-related
human rights.

Part VI — Peace and security

One of the great ironies involving extraterritorial obligations is that at the same time that the
“territorial” approach first began to be challenged and ETO principles developed, the “war
on terror” was announced, and one of the most disturbing policies of this was the practice of
extraordinary rendition, where a suspected terrorist is abducted in one country and then sent
to some other state for detention and “enhanced interrogation” (torture). As Elspeth Guild
examines in her chapter, extraordinary rendition was essentially a blueprint for how states
(and particularly the United States) made use of the blind spots of a “territorial” interpreta-
tion of international human rights law as a way of avoiding responsibility for the human rights
violations that were carried out, but almost always in another country and at the hands of
foreign actors.

Another component of the “war on terror” was the greatly increased capacities of states to
engage in both domestic and extraterritorial surveillance. Yet, absent Edward Snowden’s shock-
ing revelations, the full extent of these practices would never have become known, and argu-
ably, are still not known to the fullest extent. Marko Milanovic’s chapter explores the tension
between state surveillance practices that truly know no national boundaries against a regulatory
and enforcement regime that has been slow to escape the confines of the territorial paradigm
it has placed itself in.

The world’s booming arms trade is certainly international in scope as Western sellers are
continually on the lookout for purchasers of these wares in all corners of the globe. Like some
of the other practices under scrutiny in this section, arms sales also make profit (literally) when
the selling state can use the sovereign of the receiving state as a way of avoiding any responsibil-
ity for its own actions. The common rationale is that the seller merely provides the weapons,
and how the recipient makes use of these weapons is determined by this other sovereign state.
Of course, this gives arms-selling states — mainly comprised of Western states, particularly the
United States — license to sell to even the most horrible and notorious regimes. One cen-
tral question addressed by Marina Aksenova in her chapter ‘Arms Trade and Weapons Export
Control’ is whether the Arms Trade Treaty, which went into effect in late December 2014, will
change any of this.

One of the enduring questions raised by the recognition of extraterritorial human rights
obligations is the relationship between international human rights and international human
rights law, a topic that Vito Todeschini provides extensive treatment to in his chapter ‘Extrater-
ritorial Military Action. While Todeschini deals with traditional forms of warfare, Matthias
Kettemann and Ana Sophia Tiedeke address the specter of a new form of warfare: cyberwarfare.
Although it is widely, if not universally, recognised that cybersecurity is in the interests of all,
what has in large part prevented this is the complete mismatch between an extraterritorial phe-
nomenon of cyberwarfare, on the one hand, and enforcement mechanisms that remain tethered
to national borders.
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Part VIl — Environment

The section on Environment and Extraterritorial Human Rights Obligations (ETOs) features
three chapters on climate justice, cross-border pollution, and biodiversity. These three issue areas
are at the forefront of the ETO debate with respect to the environment. Another chapter on
ETOs and the use of common waterways was envisaged but did not materialise. The section
of course has limitations in terms of the topics covered. For instance, although the biodiversity
chapter links to the importance of ecosystems, ecosystems conservation is not directly addressed.
Similarly, though climate change and cross-border pollution indirectly address the right to a
healthy and sustainable environment and clean air and water resources, these topics do not have
their own chapters.

Sara Seck’s chapter on climate justice inquires whether the Maastricht Principles have con-
tributed to clarifying human rights obligations beyond borders in relation to climate change
and takes issue with the use of “extraterritoriality” as a concept when referring to human
rights, which may reinforce territorial boundaries in ways detrimental to human rights protec-
tion. Seck points to overtures being made through the recognition of substantive environmen-
tal rights such as an autonomous right to a safe, clean, healthy, and sustainable environment
with implications for human rights related to climate change and corresponding obligations.
Finally, Seck argues for a relational conceptualisation of human rights obligations related to
climate change coupled with international cooperation duties and concludes on a positive note,
reminding that we are all ‘ecologically embedded relational individuals.

Antal Berkes tackles ETOs and cross-border pollution, namely the direct or indirect trans-
boundary introduction of hazardous substances into the components of the environment, air,
land, water, and the atmosphere. Berkes credits the Maastricht Principles for setting a good baseline
for ETOs for human rights harms linked to cross-border pollution and surveys the obligations
to respect, protect, and fulfill. Berkes argues that the progressive development of international
law that prescribes more punctual threshold criteria for harm in cross-border pollution will
enhance human rights protections.

Philip Seufert and Sofia Monsalve Suirez evoke the close relationship between biodiversity
and the realisation of human rights. They focus on the right to food as a gateway to their dis-
cussion on the need for “cross-fertilization” between environmental law and human rights law.
In this cross-fertilization, Seufert and Monsalve Suirez call on states to prioritise the rights of
marginalised and disadvantaged individuals and groups. They also argue for the recognition of
biodiversity as a global commons to be protected as a common concern for mankind in order
to realise human rights related to biodiversity.
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The historical development of
extraterritorial obligations

Mark Gibney

The year 2021 marks the ten-year anniversary of the signing of the Maastricht Principles on Extra-
territorial Obligations in the Area of Economic, Social, and Cultural Rights (Maastricht ETO
Principles), and this Handbook is testament to how the notion of extraterritorial human rights
obligations has challenged and fundamentally changed our understanding of ‘human rights’.
A simple way of framing these issues is this: while international law regulates the (horizontal)
relationship between sovereign states, and international human rights law regulates the (vertical)
relationship between a state and its own citizens — ETOs are concerned with the ‘diagonal’ rela-
tionship between a state and individuals living in other countries. Or to put this in even more
basic terms: what human rights obligations (if any) do states have to individuals who are outside
its territorial borders (Skogly and Gibney 2002)?

One other introductory remark relates to terminology. At one point, scholars employed a variety
of terms to describe what was essentially the same phenomenon: transnational; third state; transborder;
international; cross-border; global; and so on. However, the most commonly used term was ‘extrater-
ritorial’ and that is the term that has gained general acceptance and is used here (Gibney 2013). Still,
there are several problems with this term, most notably that ‘extraterritorial’ might seem to refer to
human rights obligations that are separate and distinct — in a word, extra — from those a state is already
bound by in its domestic sphere. Because this is a misnomer, the better term would be to simply refer
to a state’s ‘human rights obligations’, with the understanding that these obligations have both an inter-
national and domestic application. Unfortunately, international law has not yet progressed to this point.
Thus, ‘extraterritorial’is used to describe a state’s legal responsibilities to individuals living in other lands.

This introductory chapter is divided into two sections. Following this brief introduction, Part
I analyzes some of the perceived shortcomings in human rights protection that have ensued
from a ‘territorial’ reading of international human rights law. Particular focus is given to two rul-
ings of the International Court of Justice (ICJ) — Nicaragua v. United States (1986) and Bosnia v.
Serbia (2007) — both of which involve a state providing massive levels of military and economic
assistance to paramilitary forces located in another country that carried out gross and systematic
human rights violations (ICJ 1986) or genocide (ICJ 2007), and the question was whether the
state providing such assistance had thereby acted in violation of international law. In both cases,
the Court ruled that the ‘assisting’ state had not. The landmark ruling of the European Court
of Human Rights (ECtHR) in the Bankovic case presents yet another ‘territorial’ reading of
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international human rights law. Finally, although these cases involve war and the violation of civil
and political rights (CPR), similar issues, with similar results, have also arisen in the context of
economic, social, and cultural rights (ESCR).

One of the great ironies at work here is that international human rights law has been heralded
for the manner in which it has pierced the shell of state sovereignty in that states can no longer
hide their egregious practices from international scrutiny on the grounds that this constituted a
‘domestic’ matter. However, what repeatedly happens in the extraterritorial context is that one state
uses the state sovereignty of another state as a way of avoiding any responsibility for its own actions.

Part II provides a brief overview of the growing acceptance of Extraterritorial Obligations
(ETO) principles. One of the central roles in all this was the establishment of the Extraterrito-
rial Obligations (ETO) Consortium in Heidelberg, Germany in 2007, an initiative led by Rolf
Kunnemann of FIAN, which is where the ETO Secretariat has been placed ever since. Later that
same year, the first global ETO conference was held in Geneva and since then Consortium mem-
bership has continued to expand not only in terms of size but also in terms of global coverage.

No doubt the crowning achievement of the ETO Consortium was the adoption of the
Maastricht ETO Principles by a group of eminent international lawyers in 2011. There is only
space in this chapter to provide a brief overview of these principles; however, it is important to
emphasize at the outset that these constitute lex lata (law as it is) and are not lex ferenda (law as it
should be). In short, for the signatories of the Maastricht ETO Principles, extraterritorial human
rights obligations exist under present international law.

Still, there is little question that the “territorial” approach continues to dominate the inter-
pretation of international human rights law. For one thing, there is not a single state that
has been willing to publicly acknowledge having extraterritorial human rights obligations.
In addition, and making specific reference to the ICJ rulings mentioned above, there is a
continued hesitancy to move away from a territorial interpretation of international law. Yet,
international human rights law is changing, and given the growing recognition of the manner
in which a state can have an enormous effect (both positive and negative) on human rights
practices and protections in other countries, it is indeed noteworthy that ETO principles have
come to be widely accepted by the U.N. treaty bodies and in other international law venues
as well (Wilde 2013).

Territory and human rights

Although human rights are declared to be “universal”, until fairly recently it was commonly
accepted that a state’s human rights obligations extended no further than its own territorial
borders. There are at least two reasons for this. The first involves the international law principle
that while a state can always lawfully act within its own territory, it must have permission to act
in another state, otherwise it will be violating this other state’s sovereignty.

The second reason comes from international human rights law itself. Although there are
slight variations in terminology, human rights treaties oftentimes make reference to a state’s ‘ter-
ritory’ or to its exercise of ‘jurisdiction’ (or both) as a way of limiting the nature and scope of
state’s obligations. For example, Article 2 (1) of the International Covenant on Civil and Political
Rights (ICCPR) provides: ‘Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction the rights recog-
nized in the present Covenant...”. Article 2 (1) of the Torture Convention employs similar lan-
guage: ‘Each State Party shall take effective legislative, administrative, judicial or other measures
to prevent acts of torture in any territory under its jurisdiction’. The final example comes from
Article 1 of the European Convention on Human Rights, which references ‘jurisdiction’ but
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makes no mention of ‘territory’. “The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in ... this Convention’.

‘What has evolved is a sharp divide between states, on the one hand, and various U.N. institu-
tions. Seemingly without exception, states continue to act as if their human rights obligations
are confined to their own domestic borders. In contrast to this, the U.N. treaty bodies and a
number of Special Rapporteurs have interpreted international human rights law more broadly.
For example, notwithstanding the restrictive language quoted above, both the ICCPR and
the Torture Convention have been given an extraterritorial reading by the treaty bodies that
monitor their implementation.

The Human Rights Committee (HRC) in its General Comment 31 (2004) on the scope
of the ICCPR:

States Parties are required ... to respect and to ensure the Covenant rights to all persons
who may be within their territory and to all persons subject to their jurisdiction. This
means that a state party must respect and ensure the rights laid down in the Covenant to
anyone within the power or effective control of that state Party, even if not situated within
the territory of the state Party.

Similarly, in its ruling in Lopez v. Uruguay (HRC 1981), the HRC unanimously rejected the
position put forth by Uruguay that its treaty obligations did not apply to its actions in another
state (Argentina), instead holding that the key was the ‘relationship between the individual and
the state in relation to a violation of any of the rights set forth in the Covenant, wherever they
occurred’. Employing even stronger language, in an individual opinion, Christian Tomuschat
noted that Uruguay’s territorial interpretation of the ICCPR would naturally lead to ‘utterly
absurd results’. Going even further, Tomuschat argues:

Never was it envisaged ... to grant states parties unfettered discretionary power to carry
out willful and deliberate attacks against the freedom and personal integrity against their
citizens abroad. Consequently, despite the wording of article 2 (1), the events which took
place outside Uruguay come within the purview of the Covenant.

The Committee Against Torture (CAT) has taken a similar position, most notably in its General
Comment 2:

Article 2 (1) requires that each state party shall take effective measures to prevent acts of
torture not only in its sovereign territory but also ‘in any territory under its jurisdiction’.
The Committee has recognized that ‘any territory’ includes all areas where the state party
exercises, directly or indirectly, in whole or in part, de jure or de facto effective control, in
accordance with international law.

This same difference in interpretation also has arisen with respect to the International Covenant
on Economic, Social and Cultural Rights ICESCR) as well. Article 2 (1) of ICESCR provides:

Each state Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maxi-
mum of its available resources, with a view to achieving progressively the full realiza-
tion of the rights recognized in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures.
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Note that neither ‘territory’ nor ‘jurisdiction’ are referenced in the treaty itself (the Optional
Protocol does refer to jurisdiction’) and the states parties are also obligated under the Conven-
tion to engage in ‘international assistance and cooperation’ (Skogly 2006). In addition, the Com-
mittee on Economic, Social, and Cultural Rights has repeatedly affirmed that the Convention
has an extraterritorial application (Wilde 2013).

Still, states continue to resist acknowledging ETOs of any kind. One of the most revealing
examples of this was the country study of Sweden conducted by the former Special Rapporteur
on the Right to Health (Paul Hunt). It is well known that Sweden has long been one of the
most generous countries in the world in terms of the amount of foreign assistance it provides.
However, when government officials were asked whether, as a state party to the ICESCR, there
was a legal obligation to provide such aid, Swedish government officials demurred. In his report,
Hunt soundly rejects such a position:

If there is no legal obligation underpinning the human rights responsibility of international
assistance and cooperation, inescapably all international assistance and cooperation is based
fundamentally upon charity. While such a position might have been tenable 100 years ago,
it is unacceptable in the twenty-first century.

(Hunt 2007, p. 28)

As a final word on this, it is by no means clear that Hunt’s scathing criticism brought about any
change in state policy or practices — either in Sweden or in any other country. Instead, ‘territory’
has become the default position even for a treaty where there is no mention of this.

Security issues

When human rights scholars began to question the primacy of “territory”, it was generally on
the basis of the kinds of inconsistent results this so often led to. As an example, one of the most
widely recognized principles in international law is nonrefoulement: a state has an obligation not
to send an individual (usually a foreign national who has arrived at its borders seeking refugee
protection) back to a country where this person’s life or freedom would be threatened. Yet,
while there is strong adherence to this principle (at least in theory), at the same time inter-
national law seems to allow states to pursue policies that can have devastating consequences
for those living in other states. One such example has been the ability to sell massive amounts
of military equipment to countries that then use these weapons against civilian populations.

The ostensible difference between these two scenarios is that, in the first case, the foreign
national is at some point on this other state’s territory. This, among other things, helps explain
how and why states are now making such efforts to prevent refugees from being able to reach
their national borders in the first place (Gammeltoft-Hansen; Gombeer and Smis, this volume).
In the scenario involving arms sales, no territorial link is present. Based on this distinction, in the
first case the state has a legal obligation to provide human rights protection, while in the second
case, at least under a territorial interpretation of international human rights law, the sending
state has no obligations outside its borders. One question is whether the Arms Trade Treaty
(ATT), which went into effect in December 2014, will significantly change this (Aksenova, this
volume). The same issue arises with respect to the Responsibility to Protect (R2P) initiative,
which places a duty on the international community to intervene in countries experiencing
gross and systematic human rights violations (Gibney 2011). Still, the ‘territorial’ interpretation
of international human rights law remains dominant.

This is not to suggest that states are able to act outside their own national borders with
impunity. The clearest cases arise when a state acts directly in another state, as was the case in the
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ICJ’s rulings in the Namibia Advisory Opinion (ICJ 1970), the Wall Advisory Opinion (ICJ 2004),
and DRC v. Uganda (ICJ 2005) (Wilde 2013).The Court took a similar position in Nicaragua v.
United States (ICJ 1986) when it ruled that the United States had acted in violation of interna-
tional law when U.S. agents acted directly against the ruling government in that country, includ-
ing mining Nicaragua’s harbors.

However, the more vexing question is when a state does not act directly but through local
proxies instead. This was the second question of state responsibility raised in the Nicaragua case
and the ICJ ruled that the United States was not responsible for any of the widespread atrocities
carried out by the Contra rebel forces, notwithstanding the substantial levels of military, political,
and economic support provided by the United States. According to the Court, in order for such
responsibility to arise it would have to be established that the U.S. government had exercised
‘effective control’ over the Contras. It remains unclear when this standard is met; however, at one
point the Court framed the issue in these terms:

In light of the evidence and material available to it, the Court is not satisfied that all the
operations launched by the contra force, at every stage of the conflict, reflected strategy and
tactics wholly devised by the United States.

(IC] 1986, para. 106 (emphases supplied))

There are a number of questions raised by this case (Gibney, Tomasevski, and Vedsted-Hansen
1999). One simply is the strong disincentive that states will have of exercising ‘effective control’
over another state or an entity in another state, thereby opening itself up to a finding of state
responsibility for any resulting harms carried out by the recipient. A second problem is the near
impossibility of ever meeting the ‘effective control’ standard in the first place. The Contras were
essentially creatures of the U.S. government and the relationship between the two was extraor-
dinarily close, something the ICJ itself readily acknowledged. Still, the Court ruled that in order
for the United States to be responsible for the human rights violations carried out by the Con-
tras, the U.S. would have to control virtually every activity these paramilitary forces engaged
in. Finally, under the Court’s approach, state responsibility is treated as being either-or: either
a state has exercised ‘effective control’ over the foreign entity and is therefore fully responsible
for its human rights violations — or, much more likely, it has not exercised that level of control
(purposely or otherwise), in which case it will not bear any responsible at all.

‘What is missing in such an approach is any sense of the nature and level of support that is
provided, as well as the foreseeability or likelihood of harm occurring because of this assistance.
Reflecting many of these concerns, the International Criminal Tribunal for the (Former) Yugo-
slavia (ICTY) described the ICJ’s ‘effective control’ standard as not being consonant with the
‘very logic of the entire system of state responsibility’, and also ‘at variance with judicial and state
practice’. Rather than employing this standard, the ICTY relied on an ‘overall control’ standard
instead.

In order to attribute the acts of the military or paramilitary group to a state, it must be
proved that the state wields overall control over the group, not only by equipping and
financing the group, but also by coordinating or helping in the general planning of its mili-
tary activity. Only then can the state be held internationally accountable for any miscon-
duct of the group. However, it is not necessary that, in addition, the state should also issue,
either to the head or to members of the group, instructions for the commission of specific
acts contrary to international law.

(ICTY 1999, para. 131)
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More than two decades after its decision in Nicaragua, the ICJ returned to the issue of extrater-
ritorial state responsibility in Bosnia v. Serbia (IC] 2007). Similar to Nicaragua, the key issue in this
case was whether Serbia was responsible for genocide that had been carried out by various Bos-
nian Serb paramilitary forces it was allied with. By the time this case arose, the U.N. International
Law Commission had completed its (Draft) Articles on State Responsibility (ASR) (Crawford
2002) and the ICJ relied heavily on these. The first issue it addressed was whether the Bosnian
Serb forces were acting as ‘state agents’ for the Serbian state. Interpreting Article 4 ASR, the Court
held that there was no evidence they were de jure state agents, and in order to be considered as
de facto state agents of Serbia it would have to be established that these paramilitary forces had
‘complete dependence’ on the Serb government, which it concluded had not been established.

The second issue was whether, under Article 8 ASR, the Serbian government had ‘directed
and controlled’ the actions of the Bosnian Serb forces at the time genocide was carried out.
Taking direct aim at the ICTY’s ruling in Tadic, the Court invoked the ‘effective control’ test
from its Nicaragua decision, holding that in order to achieve this standard it must be shown ‘that
this “effective control” was exercised, or that the state’s instructions were given, in respect of each
operation in which the alleged violations occurred, not generally in respect of the overall opera-
tions taken by the persons or groups of persons having committed the violations’ (ICJ 2007,
para. 400). Making reference to what it perceived as ‘differences’ between the Bosnian Serbs and
the Serbian government following the overthrow of Srebrenica when most acts of genocide had
taken place, the Court ruled that this requisite level of ‘effective control” had not been achieved.

The final issue was whether Serbia was responsible for being complicit in genocide and the
ICJ applied Article 16 of the Articles on State Responsibility, which reads:

A state which aids or assists another state in the commission of an internationally wrongful
act by the latter is internationally responsible for doing so if:

e (a) That state does so with knowledge of the circumstances of the internationally
wrongful act; and
¢ (b) The act would be internationally wrongtul if committed by that state.

The Court rejected the claim that Serbia was ‘complicit’ in genocide on the grounds that it
had not been proven ‘beyond any doubt’ that Serbia possessed the specific intent (dolus specialis)
required by the Genocide Convention.

A point which is clearly decisive in this connection is that it was not conclusively shown
that the decision to eliminate physically the adult male population of the Muslim com-
munity from Srebrenica was brought to the attention of the Belgrade authorities when it
was taken; the ... decision was taken shortly before it was actually carried out, a process that
took a very short time (essentially between 13 and 16 July 1995), despite the exception-
ally high number of victims. It has therefore not been conclusively established that, at the
crucial time, the FRY supplied aid to the perpetrators of the genocide in full awareness that
the aid supplied would be used to commit genocide.

(IC] 2007, para. 423)

In sum, notwithstanding the widespread atrocities suffered by the Bosnian Muslim population
and despite the extraordinarily close ties between the Bosnian Serb forces and the Serbian gov-
ernment, the IC]J ruled that the Serbian Republic was not ‘responsible’ in any manner for the
acts of genocide that occurred following the fall of Srebrenica (Gibney 2007). However, in a part
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of the Bosnia ruling that has received only minor attention, the Court held that Serbia had failed
to meet its obligations to ‘prevent’ genocide and to ‘punish’ those who had engaged in it. The
former was based on the apparent ability of the Serb state to ‘influence’ the actions of its Bosnian
Serb allies, and the latter on the basis that Serbia had failed to fully cooperate with the ICTY.

To be clear, in neither of these two cases did the ICJ announce that it was basing its decision
on a ‘territorial’ interpretation of international law. Yet, one way of understanding that this is
exactly what the Court has done is to look at a situation where a government provides similar
forms of assistance — but to a domestic group rather than to an entity in some other country.
One such example would be the relationship between the government of Sudan and the Janja-
weed, a domestic paramilitary group that has engaged in all manner of human rights atrocities,
including ethnic cleansing. The Sudanese government has worked closely with the Janjaweed
forces, but certainly no closer than the United States with the Contras or the Serbian govern-
ment with various Bosnian Serb allies. And yet, Sudan’s responsibility goes unquestioned. The
only difference is that in Nicaragua and Bosnia territorial borders were crossed, while this is not
the case in the Sudan.

Before turning to situations involving ESCR, the last security case to be mentioned is the
ECtHR’s landmark ruling in Bankovic v. Belgium et al. (ECtHR 2001), which was based on a
North Atlantic Treaty Organization (NATO) bombing mission over Serbia (before it was a state
party to the European Convention) that harmed and/or killed a group of civilians, who then
brought suit against the NATO members. The key issue was whether these individuals were
within the ‘jurisdiction’ of these states at the time these events occurred. As noted earlier, Article
1 of the European Convention reads: ‘The High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in ... this Convention’. In a Grand
Chamber decision, the ECtHR ruled these individuals were not within the jurisdiction of any
of the state parties and dismissed the case as inadmissible (Lawson 2004; Orakhelashvili 2003).

In arriving at its conclusion, the ECtHR noted that the original version of Article 1 had
included the term ‘territory’, and although this was removed in the final draft, the ECtHR
maintained that the Convention remained territorial — or what it described as being ‘essentially’
or ‘primarily’ territorial — and that because of this the Convention only applied extraterritori-
ally under ‘exceptional circumstances’. It remains unclear when an ‘exceptional circumstance’
exists. However, what we do know from the result in this case is that killing or harming civilians
in foreign lands by means of an aerial bombardment (somehow) does not meet this standard.

Since Bankovic, the ECtHR has backtracked, at least to some degree, from its ruling
(Milanovic 2012). Still, with extraordinarily rare exception, when the state parties act outside
of Europe — as they do almost as a matter of course — they will not be regulated by the stric-
tures of the European Convention. Instead, there is one set of human rights standards within
Europe — and another set of standards when these states operate outside of ‘Europe’ (R oxstrom,
Gibney, and Einarsen 2005).

Non-security issues

As we have seen in the analysis above, issues of extraterritorial human rights obligations might
arise at times in the conduct of security operations. However, the more common situation
occurs far from the field of battle.Yet, even here there has been a strong tendency to read inter-
national human rights law in a territorial fashion, as we will see in the following two case studies.

The first was developed by the Crowley Program in International Human Rights at Ford-
ham University Law School (Hoodbhoy, Flaherty, and Higgins 2005), and it centres around
what has been termed the Mexico City Policy (‘Global Gag Order’) and the human rights
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consequences this U.S. law has had on healthcare practices in Kenya (and, presumably, other
developing countries as well). By way of background, the Mexico City Policy was an Executive
Memorandum issued by President George W. Bush on 22 January 2001 that reinstated a set of
restrictions prohibiting foreign non-governmental recipients of U.S. family planning funds from
promoting or advocating abortion as a means of family planning in situations other than that
of protecting a woman’s health. These restrictions bind U.S. Agency for International Develop-
ment (USAID), the principal conduit through which U.S. funding for healthcare is provided
to Kenya and other developing countries. At the time the Global Gag Rule was issued in 2001,
USAID provided 16 percent of all healthcare funding to Kenya and 28.4 percent of the Ministry
of Health’s development budget. What also has to be noted is that although the United States
has signed the ICESCR, it has never ratified the treaty. Still, as a signatory it has obligated itself’
not to violate the Convention’s provisions. And as mentioned earlier, the ICESCR makes no
mention of either ‘territory’ or ‘jurisdiction’.

The Fordham study focused on two Kenyan family planning organizations that refused to
sign the required pledge not ‘to perform or actively promote abortion’, and USAID responded
by cutting oft funding to both, which ultimately resulted in the closure of a number of family
planning clinics and outreach programs. The end result of all this is that the number of Kenyan
women receiving family planning services was severely reduced, leading to a serious deteriora-
tion of maternal health in that country. In sum, there is a direct link between the reduction of
U.S. aid and ESCR violations in Kenya. The (legal) question is whether the U.S. has thereby
committed an internationally wrongful act. Another way of framing this is to ask whether the
U.S. has any human rights obligations to women in Kenya and whether it has violated these
obligations by eliminating family planning funds as it did.

The second case involves the Canadian mining corporation TVI Pacific and its operations
on the island of Mindanao in the Philippines (Seck 2008). In 2004, a delegation of community
members from Mindanao traveled to Canada and met with Canadian lawmakers about the
environmental devastation and health consequences brought about by TVI Pacific’s operations.
In March 2005, two community members presented additional evidence to a parliamentary
committee, which then endorsed a proposal to establish ‘clear legal norms’ to regulate Canadian
multinational corporations (MNCs) in their operations in countries outside of Canada. How-
ever, such legislation was not pursued any further at that time because of governmental concerns
that the international community is still in the early stages of defining and measuring corporate
social responsibility, especially in the area of human rights.

Not to be overlooked, the government of the Philippines has failed to protect its own citi-
zens and has therefore committed a human rights violation itself. However, what about Canada
and other countries whose MINCs are operating in the world, oftentimes with limited regula-
tion? Although there have been some recent domestic efforts to regulate MNCs, international
law continues to struggle with this issue, and one important reason is the great hesitancy in
recognizing that states have human rights obligations beyond their own territorial borders.

The extraterritorial challenge

As we have seen in the previous section, although a ‘territorial’ interpretation of international
human rights law continues to dominate, it is important to note that seldom is a strictly territo-
rial approach taken. For example, in the Nicaragua case, the ICJ not only ruled against the United
States for harmful acts carried out directly by U.S. agents in Nicaragua, but it also ruled that the
U.S. would bear responsibility for human rights violations carried out by the Contras — so long
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as it exercised ‘effective control’ over them. Similarly, in the Bankovic case, the ECtHR did not
adopt a strictly ‘territorial” approach. Rather, it held that the European Convention could apply
outside of ‘Europe’ — but only under ‘exceptional circumstances’.

Aside from the problem of knowing when these standards happen to be reached (let alone
where they came from) what both of these adjudicatory bodies appear to be doing is hedging
their bets: international human rights treaties are territorial (for the most part). This is easier to
see in Bankovic. The ECtHR noted that the original draft of the Convention included a refer-
ence to ‘territory’ in Article 1, and although this term was removed in the final draft, the ECtHR
maintained the position that the territorial basis of the Convention had not been changed. On
the other hand, and for whatever reasons, the ECtHR found it necessary to allow for certain
exceptions and in that way interpreted the treaty as being ‘primarily’ or ‘essentially’ territorial.
The problem is that a treaty cannot be both territorial and non-territorial or semi-territorial at
the same time.

Around the turn of the century, scholars and members of civil society organizations began
reacting to the inconsistencies in these rulings and the manner in which human rights were left
unprotected under a territorial approach. In addition, what also became evident is that many
states that adhered to human rights standards at home tended to ignore these same standards
when they operated in the world.

In the Spring 2003, sympathetic members of the U.N. Committee on Economic, Social, and
Cultural Rights met with some human rights practitioners and scholars to discuss ETOs and
what recognition of such obligations would mean in the area of ESCR. In 2007, a group of
five convened in Heidelberg, Germany and established the Extraterritorial Obligations (ETO)
Consortium. Later that same year, the first global ETO conference was held in Geneva.

In 2011, 40 prominent international lawyers signed the Maastricht ETO Principles in the
Area of Economic, Social, and Cultural Rights (de Schutter et al. 2012). The Maastricht ETO
Principles are a clear articulation that, under present international law, all states have ETOs. As
General Principle 3 reads: ‘States have obligations to respect, protect and fulfil human rights,
including civil, cultural, economic, political and social rights, both within their territories and
extra-territorially’. Furthermore, Article 9 entitled Scope of Jurisdiction provides:

A state has obligations to respect, protect and fulfil economic, social and cultural rights in
any of the following:

a) situations over which it exercises authority or effective control, whether or not such
control 1s exercised in accordance with international law;

b) situations over which state acts or omissions bring about foreseeable effects on the
enjoyment of economic, social and cultural rights, whether within or outside its
territory;

c) situations in which the state, acting separately or jointly, whether through its executive,
legislative or judicial branches, is in a position to exercise decisive influence or to take
measures to realize economic, social and cultural rights extraterritorially, in accordance
with international law.

One way to get a sense of the nature and scope of the Maastricht ETO Principles is to contrast
its reading of international law regarding the regulation of MNCs with the Guiding Principles on
Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Frame-
work (U.N. High Commissioner for Human Rights 2011). Principle 2 of the Guiding Principles
reads: ‘States should set out clearly the expectation that all business enterprises domiciled in their
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territory and/or jurisdiction respect human rights throughout their operations’. However, as the
commentary makes clear, such regulation of business operations in other states is permissive but
not required.

States are not generally required under international human rights law to regulate the
extraterritorial activities domiciled in their territory and/or jurisdiction. Nor are they gen-
erally prohibited from doing so, provided there is a recognized jurisdictional basis. Within
these parameters some human rights treaty bodies recommend that home states take steps
to prevent abuse abroad by business enterprises within their jurisdiction.

In contrast to this, under the Maastricht ETO Principles not only does the ‘home’ state have
an obligation to regulate its own MNCs, but so do other states that are in a position to do so.
Principle 24 Obligation to Regulate reads:

All states must take necessary measures to ensure that non-state actors which they are in
a position to regulate ... such as private individuals and organizations, and transnational
corporations and other business enterprises, do not nullify or impair the enjoyment of
economic, social and cultural rights. These include administrative, legislative, investigative,
adjudicatory and other measures. All other states have a duty to refrain from nullifying or
impairing the discharge of this obligation to protect.

ETO Principles are now frequently referenced by the U.N. treaty bodies in General Comments
and Concluding Observations to state reports. In addition, a number of U.N. Special Rappor-
teurs have explicitly acknowledged states’ ETOs (ESCR-Net 2015).

Beyond this, in June 2014, the Human Rights Council adopted a resolution backed by
Ecuador and South Africa to establish an Inter-Government Working Group with the mandate
to elaborate a legally binding instrument on Transnational Corporations and Other Business
Enterprises with Respect to Human Rights. A second revised draft of a treaty was completed in
August 2020. It is important to note that the draft treaty would still place regulatory responsibil-
ity only on states parties. A proposal that would go much further than this in protecting human
rights would be to explicitly recognize that MNCs have human rights obligations (Erdem
Turkelli 2020).

Conclusion

Although human rights are declared to be universal, the responsibility to protect such rights has
long been confined by territorial considerations. In that way, while a state has human rights obli-
gations to its own citizens, what remains contested is whether it has any obligations to those liv-
ing in other countries. One reason for this is the international law principle that a state is not to
infringe on the sovereignty of another state. A second reason is that many international human
rights treaties contain language that reifies territorial limitations. Yet, even treaties that make no
reference to ‘territory’ have quite often been given a territorial interpretation, particularly by
states themselves.

Two decades ago, scholars first began to challenge the primacy of territory, mainly on the
basis that this often led to situations where human rights were left unprotected. Moreover, there
was also a certain degree of irony in that so many states that adhered to human rights princi-
ples at home were so willing to abandon, or at least turn a blind eye toward, these very same
principles when they acted outside their national borders.
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The word ‘development’ in the title of this chapter is a bit misleading because the notion of
ETOs has not progressed in any kind of linear or systematic fashion. For one thing, states (or
at least developed states) have been quite resistant to this idea, although there are at least some
indications of cracks in the sovereignty wall. On the other hand, most segments of the United
Nations support an extraterritorial interpretation of international human rights law. However,
two of the major impediments are U.N. agencies: the International Law Commission and the
International Court of Justice.

The European Court of Human Rights has also taken a puzzling route on this matter. Prior
to its landmark ruling in Bankovic, the ECtHR readily recognized the extraterritorial applica-
tion of the European Convention (Roxstrom, Gibney, and Einarsen 2005). Bankovic changed
this dramatically, although the ECtHR also provided some leeway for the geographic expan-
sion of Convention protection. Still, as shown by the active involvement of so many European
governments in various aspects of the extraordinary rendition program (see Guild, this volume),
assigning state responsibility for human rights harms that occur outside of ‘Europe’ will be
difficult at best.

Almost as a matter of course, states have used ‘territory’ as a way of avoiding their own human
rights obligations. To reaffirm the principle set forth at the outset of this chapter: all states have
human rights obligations and these obligations apply both at home and abroad.
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2
Global human rights obligations

Sigrun Skogly

Introduction

At the end of the cold war about 30 years ago, the international community experienced a
brief period of reduced political conflict and a more conciliatory approach to international
collaboration. The world returned to some of the visions that had inspired the establishment
of the United Nations. These visions, as expressed through the Preamble of the UN Charter,
reflected the conviction that peace and security in the world is dependent upon the universal
respect for human rights and fundamental freedoms. However, the more conciliatory period was
short-lived: the terrorist attacks on 9 September 2001, the subsequent international reactions in
Afghanistan and Iraq, the global financial crisis in 2008/09, and other events have led to a far
more polarised world where multilateralism and international cooperation have suffered. The
four years of the Trump administration in the United States with its slogan ‘America First’ and
disregard for international cooperation and institutions significantly increased tensions in the
international community.

State practice related to human rights is often considered in light of big international events
reflected above, or in the way individual states comply or ignore their human rights obligations.
Often, the headlines are dominated by the situations where states fail to comply with obliga-
tions, or where they deny the existence of legal obligations. However, state practice also includes
their behaviour in intergovernmental organisations, their bilateral interactions with other states,
and their engagement with new soft and hard law developments.

It is against this backdrop that the current chapter will address global human rights obligations.

With the adoption of the UN Charter in 1945, human rights protection moved from being
a national issue to a ‘matter of legitimate international concern’ (Vienna Declaration, para. 4).
The experience of the Second World War made the drafters of the Charter recognise that cer-
tain human values were not adequately protected by individual states alone, but rather that the
international community of states had a central role to play to ensure that individuals’ human
rights were protected. Despite the tensions in the international community described above, the
global community of states is now more integrated than ever, and the changes in technology,
population growth, depletion of natural resources, climate change, refugee flows, migration, and
persistent poverty are current challenges that transcend national borders and require collective
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actions by states. These and other problems in the international community have had a signifi-
cant impact upon individuals’ ability to enjoy their human rights. Hence, global action to ensure
respect for and promotion of human rights requires states to engage collectively.

The questions that will be addressed in this chapter are whether global human rights obliga-
tions exist; whether they are legally binding, and if so, what their content may be. In the discus-
sion, the human rights framework can be considered ‘a normative basis’ (Pribytkova 2020b) for
global obligations. From a moral philosophical perspective, it can be argued that all actors in the
international community, including private enterprises and individuals, have obligations related
to the human rights enjoyment of individuals globally (Pribytkova 2020a). However, this chapter
will focus on states’ obligations in this regard.

The chapter will address the definition and legal foundation for global obligations in
Section 1. Section 2 will be devoted to a discussion of the content of the obligations, including
the meaning of international assistance and cooperation, and how the tripartite classification
of obligations to respect, protect, and fulfil may assist our understanding. Finally, Section 3 will
address the question of causality and whether this is a useful concept for apportioning respon-
sibility for human rights problems in the global community. The chapter concludes with some
reflections on the challenges ahead for compliance with global human rights obligations.

Section 1 - Definition and Legal Foundation

In this chapter I will use the term ‘global obligations’ in the meaning of states’ ‘collective legal
obligations’ (Vandenhole 2018, p. 666) in the international community. Global obligations do
not have an agreed definition, but for the purposes of the current work, I will use the term
as expressed in the Maastricht Principles on Extraterritorial Obligations of states in the Area of
Economic, Social, and Cultural Rights (Maastricht Principles):

Obligations of a global character that are set out in the Charter of the United Nations
and human rights instruments to take action, separately, and jointly through international
cooperation, to realize human rights universally.

(Principle 8(b))

Some will argue that extraterritorial human rights obligations in general, and ‘global obliga-
tions’ more specifically, represent a radical departure from the traditional human rights para-
digm where states hold human rights obligations within their jurisdiction only (often equated
with their physical territory). As is elaborated elsewhere in this volume, the question of juris-
diction and territoriality related to human rights obligations is a complex one, and much
debate has been carried out amongst academics and other commentators. However, interna-
tional actors, including human rights courts and treaty bodies, have accepted that jurisdiction
and human rights obligations reach further than a state’s territory. Nevertheless, global obliga-
tions have not been subject to adjudication in the same manner as states’ individual extrater-
ritorial obligations have been. Hence, the question of whether these obligations are legally
binding has been debated.

To analyse the question of whether ‘obligations of global character’ are legally binding or
merely an expression of moral principles, it is necessary to consider the sources from which
these obligations arise.

It is clear that the Maastricht Principles are not legally binding per se; they are an expression
of expert opinions regarding the status of extraterritorial human rights obligations in inter-
national law. Still, while the Principles themselves do not represent a separate source of law,
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they were explicitly ‘drawn from international law [...] with a view to advancing and giving
full effect to the object of the Charter of the United Nations and international human rights’
(Maastricht Principles, Preamble). Consequently, Principle 8b refers to the UN Charter as the
source of obligation, and this would be the starting point for an evaluation of the legal character
of such obligations.

The central provisions in the UN Charter that provide for human rights protection are to
be found in Article 1 that lists the purposes of the organisation, and more specifically in Article
1(3), which provides that

The Purposes of the Organisations are ....To achieve international co-operation in solving
international problems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion.

The obligations related to the purpose as detailed in Article 1(3) were further elaborated in
Articles 55 and 56 of the UN Charter. These provisions hold that the member states of the UN
‘pledge themselves to take joint and separate action in co-operation with the Organization |[...]’
to promote ‘universal respect for, and observance of, human rights and fundamental freedoms
forall [...]".

In spite of the content of these provisions, some of the early commentators on the Charter
held that the wording was ambivalent with the requirement of protecting human rights and
fundamental freedoms, on the one hand, and the commitment to refraining from interference in
domestic affairs on the other (UN Charter, art. 2(7)), and therefore the human rights provisions
could not be seen as firm legal obligations (Kelsen 1951). Others held that the Charter imposed
a legal duty on member states to respect and observe human rights and fundamental freedoms
(Lauterpacht 1950).

Writing in 1965, Henkin argued that the provisions of the Charter were imprecise, and ‘hor-
tatory’, trying to convince the member states of idealistic goals (Henkin 1965, p. 511). However,
he conceded that

Article 1 proclaims international cooperation to promote human rights as one of the pur-
poses of the United Nations; Articles 55 and 56 make the achievement of universal respect
for human rights one of the few explicit undertakings of United Nations membership.

(Henkin 1965, p. 504)

Others have questioned the legal bindingness of the human rights provisions by pointing to the
lack of international accountability structures in case states fail to comply with the provisions of
the UN Charter (Langford 2013). However, it should be noted that the International Court of
Justice (ICJ) in its Advisory Opinion on the Legal Consequences for States of the Continued Presence
of South Africa in Namibia found that ‘distinctions, exclusions, restrictions and limitations exclu-
sively based on the grounds of race, colour, descent or national or ethnic origin [...] constitute a
denial of fundamental human rights. This the Court views as a flagrant violation of the purposes
and principles of the Charter of the United Nations’ (ICJ 1971, para. 131). Consequently, the
Court found the Charter to provide a source of law for international human rights obligations,
and one to which member states of the UN could be held accountable.

It 1s important to take developments since the adoption of the United Nations’ Charter
into account. International human rights law has grown significantly in that time, and the
understanding of its implications has deepened. This, combined with the recognition of human
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rights as an issue of legitimate international concern, as well as mainstreaming efforts of human
rights throughout the UN system (UN Development Group’s Human Rights Working Group),
and initiatives such as the Responsibility to Protect (ICISS 2001), all point towards greater
acceptance of the legal importance of the human rights provisions in the Charter.

Following the entry into force of the UN Charter, the Universal Declaration on Human
Rights (UDHR) was adopted in 1948.This declaration provides a detailed interpretation of the
content of the provisions in the UN Charter providing human rights protection (Stavrinides
1999). While focusing much on individual human rights, one article in the UDHR provides
the goal for what global obligations should achieve. Article 28 states that ‘Everyone is entitled
to a social and international order in which the rights and freedoms set forth in this Declara-
tion can be fully realized’. No individual state will be in a position to establish or create a ‘social
and international order’, and the achievement of this is logically dependent on global coop-
eration. According to Eide, this article requires ‘that social and international conditions be so
structured as to make possible’ the equal enjoyment of the rights provided in the UDHR (Eide
1999, p. 597). Consequently, Article 28 envisages a structure of the international community
that is conducive to the full implementation and enjoyment of human rights, which reflects an
obligation as per the United Nations’ Charter.

These provisions in the Charter and the UDHR represent the foundation for global human
rights obligations. As such, ‘global obligations” have a raison d’étre in themselves, namely an
obligation for the states collectively to promote an international society that ensures the human
rights enjoyment of individuals across the world. In operationalising this obligation, the atten-
tion has been given to international assistance and/or cooperation and how this shall be applied
to achieve the human rights compliance. Practically, many commentators will translate global
obligations to obligations of international (assistance and) cooperation (Pribytkova 2020b). Theo
van Boven holds that ‘human rights are placed by the Charter in a system of international
cooperation’ (van Boven 1997, p. 5). This international cooperation represents a state obligation
to ‘fulfil in good faith the undertakings they have assumed on the basis of the Charter of the
United Nations and other relevant international instruments’ (ibid). Consequently, the obliga-
tion of international cooperation becomes a means by which these obligations are implemented
in a global setting.

Following the entry into force of the UN Charter and the adoption of the UDHR, global
obligations have had their expression in individual human rights treaties, declarations, UN res-
olutions, and other soft law instruments. The requirement of international cooperation (and
assistance) to achieve the full realisation of human rights has been explicitly recognised in many
international human rights treaties infer alia in Article 2(1) of the Covenant on Economic, Social,
and Cultural Rights (ICESCR), in the Preamble and Art. 4 of the Convention on the Rights of
the Child (CRC); and the Preamble and Arts. 4 and 32 of the Convention on Rights of Persons
with Disabilities (CRPD). In 1986, the UN General Assembly adopted the Declaration on the
Right to Development (1986), which places the duty of international cooperation centrally in
the text, for instance, in Articles 4 and 6. More recently, through the Millennium Declaration,
and the Agenda 2030 with the Sustainable Development Goals, the UN General Assembly
has adopted soft law instruments that reiterate the global commitments to cooperate for the
promotion of human rights.

Furthermore, states have demonstrated that they accept human rights obligations stemming
from the Charter and the UDHR, through the adoption of the Universal Periodic Review
(UPR) procedure under the auspices of the Human Rights Council. The procedure was
adopted by the General Assembly in 2006 (UN General Assembly Resolution 2006), when
the Human Rights Council was established. Through this resolution, the General Assembly
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decided that the Council shall ‘Undertake a universal periodic review, [...] of the fulfilment by
each state of its human rights obligations and commitments in a manner which ensures univer-
sality of coverage and equal treatment with respect to all states’ (UN General Assembly Resolu-
tion 2006, para. 5 (e)). The UN Charter and the UDHR represent the legal foundations for the
mandate of this procedure, and all states members of the UN are subject to review under this
procedure. The UN emphasises that the ‘human rights obligations addressed are those set out
in the UN Charter, the UDHR, and those pertaining to the treaties that each individual state
has ratified, voluntary pledges and commitments, and relevant international humanitarian law’
(Human Rights Council 2007, para. 1). Consequently, the obligations stemming from the UN
Charter are global obligations to ‘take joint and separate action’ to promote ‘universal respect
for, and observance of, human rights and fundamental freedoms for all without distinction as
to race, sex, language, or religion’ (UN Charter, arts. 55 and 56) and are the foundations of the
UPRs mandate.

To summarise, global human rights obligations have their legal foundations in the UN
Charter, and have been further developed through subsequent international human rights
instruments. These developments are clear expressions of state practice that confirm the global
commitment to human rights protection. I will argue that to disregard the human rights obli-
gations as provided in the Charter would weaken the legal significance of the whole treaty
and put in doubt the other obligations it contains as well, such as the obligation to maintain
international peace and security as provided in Article 1(1). Hence, all states that are members
of the United Nations have ratified the UN Charter and committed to perform this treaty
‘in good faith’ (UN Vienna Convention on the Law of Treaties (VCLT), art. 26). Conse-
quently, for the 193 states that are members of the United Nations, international cooperation
to achieve the goals of the organisation is not a choice but a legally binding commitment
that they have made (Salomon 2013a). The fact that states, particularly in the last 20 years,
have been reluctant to expressly accept global human rights obligations does not remove the
obligations based on international law. This reluctance reflects the difference between com-
pliance with or breaches of international law obligations. Legal obligations entered into by
ratifying treaties are not altered by states taking different views in different political realities.
Furthermore, as has been argued above, state practice is expressed in different ways, and states’
willingness to promote human rights through the United Nations’ procedures and institutions
contribute to their commitment.

Section 2 - Content of Global Human Rights Obligations

Having proposed that there is a firm legal foundation for global obligations in the UN Charter
and subsequent treaties, the question to be addressed is what the content of these obligations
are. In this section, I will discuss the concepts of international assistance and international
cooperation and how they relate to each other. I will also apply the tripartite obligations’ clas-
sification of respect, protect, and fulfil, to make the content of global human rights obligations
more concrete.

International assistance and cooperation

On the basis of what has been discussed above, international assistance and cooperation are
means by which the global human rights obligations can be complied with. This raises the
question of the content of the requirements of international assistance and cooperation. The
end goal of this cooperation is to comply with the global human rights obligations as set out
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in the UN Charter and confirmed through the International Bill of Rights." As not all forms
of cooperation will necessarily be compliant with these obligations, there is a requirement of’
certain qualities of such cooperation (Skogly 2006).

The international instruments mentioned so far use two terms: international assistance and
international cooperation. The UN Charter uses international cooperation, the International
Covenant on Economic, Social, and Cultural Rights applies the term ‘international assistance
and cooperation’ (ICESCR, art. 2(1)), while the Convention on the Rights of the Child and the
Convention on the Rights of Persons with Disabilities both use the term ‘international coop-
eration’ (CRC, art. 4; CRPD, arts. 4 and 32). In the debate regarding the legal significance of
these provisions, much of the attention has been given to whether they imply a legal obligation
for richer countries to provide assistance to poorer countries. The obligation to provide interna-
tional assistance has often been raised with respect to the commitment to allocate a minimum of’
0.7% of GDP to development assistance, and whether this is a legal obligation or a political goal
(Salomon 2013a). It has also been raised in terms of a possible legal obligation to provide disas-
ter relief (Sandvik-Nylund 2003; UNCESCR, General Comment no. 14, para. 40), and more
specifically to contribute to the development of scientific knowledge in developing countries
(UNCESCR, General Comment no. 25), and to share such scientific progress.

In a world that is marked by global disparities related to human rights enjoyment and states’
abilities to tackle these problems due to financial and structural impediments, the need for inter-
national assistance is evident. In addition to bilateral commitments, such international assistance
is important on multilateral levels as means to implement global obligations. Hence, support for
the UN Specialised Agencies and other global institutions that provide assistance necessary for
the fulfilment of the substantive content of human rights is essential.

The UN Committee on Economic, Social, and Cultural Rights (CESCR) holds in its Gen-
eral Comment no. 3 that ‘the phrase “to the maximum of its available resources” [in Article 2(1)]
was intended by the drafters of the Covenant to refer to both the resources existing within a state
and those available from the international community through international cooperation and
assistance’ (CESCR, General Comment no. 3, para. 13). The Committee continues in the same
General Comment to refer to Articles 55 and 56 of the UN Charter, and holds in paragraph
14 that ‘international cooperation for development and thus for the realization of economic,
social and cultural rights is an obligation of all states’. With this phrasing, the Committee clearly
sees international cooperation as a means to be applied for human rights’ realisation by all states
members of the UN.This is important, as the General Comment in the next sentence refers to
assistance as part of this international cooperation in holding that ‘It is particularly incumbent
upon those states which are is in a position to assist others in this regard’ (ibid). Consequently,
‘the reference to international assistance and cooperation has been understood by the UN treaty
bodies as imposing an obligation for developing countries to seek, and for developed countries
to offer, development assistance’ (Vandenhole 2020, p. 227).

However, this discussion only addresses one element of ‘international assistance and coop-
eration’, and from the perspective of global obligations, perhaps not the most important one.
International cooperation is so much more than international assistance, and the content of
such international cooperation should have human rights as a primary objective to comply
with the obligations stemming from the UN Charter. Writing from the perspective of the
ICESCR, Sepulveda holds that ‘the purpose of the reference to international assistance and
cooperation in the Covenant is to emphasise that such cooperation must be oriented, as a mat-
ter of priority, to the realization of all human rights, in particular economic, social and cultural
rights’ (Septlveda 2006, p. 275). Yet, we commonly see that international cooperation is not
conducive to human rights compliance globally. The structures that underpin the international
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community’s operation in today’s globalised society are characterised by a ‘particular model of
the creation and distribution of wealth that is serving to enrich some, and not others’ (Salomon
2007;Vandenhole 2018).A compelling example of this has been shown by Sekalala in addressing
the right to health in the context of access to Anti-Retroviral Drugs for HIV/AIDs sufferers.
She demonstrates clearly how the international law provisions relating to intellectual property
in areas of global health are structured in manners that make it very hard for many develop-
ing countries to provide medication for their population and to comply with their obligations
related to the right to the highest attainable standard of health (Sekalala 2017). In a series of
reports, Inclusive Development International (IDI) demonstrates how the International Finance
Corporation (The World Bank’s private sector institution) has moved from direct loans to pro-
jects and programmes in developing countries, to using for-profit financial intermediaries. This
has, according to IDI, led to great harm being inflicted upon people, and ‘IFC intermediaries
have financed companies that have forcibly evicted and impoverished hundreds of thousands of
people. They have contributed to climate change, ravaged forests, polluted the oceans and rivers,
and killed endangered species. Activists who have dared to resist them have been jailed, beaten
and even murdered’ (IDI, no date).

Such examples show that the quality of international cooperation is essential. The way in
which states cooperate in areas such as trade, security, environment, and finance may contribute
to human rights enjoyment, or it may be detrimental to human rights globally. Current struc-
tures and realities such as those detailed above are contrary to Article 28 of the UDHR as the
‘social and international order’ is not one in which ‘the rights and freedoms in the Declaration
can be fully realized’ (UDHR, art. 28).To counter this reality, the Maastricht Principles prescribe
that states, through international cooperation, must take ‘deliberate, concrete, and targeted steps
[...] to create an international enabling environment [to universally fulfil] economic, social and
cultural rights’ (Maastricht Principles, no. 29) by specifically mentioning areas of bi- and multilat-
eral trade, investment, taxation, finance, environmental protection, and development coopera-
tion. This demonstrates the point made above that the requirement for human rights conducive
international cooperation relates to all areas where states cooperate internationally. This position
has been confirmed by the CESCR,, inter alia,in General Comment no. 14 on the right to health
where it holds that ‘states Parties have an obligation to ensure that their actions as members of
international organisations take due account of the right to health’ (para. 39).

It was mentioned above that part of international assistance and cooperation is encouraged
through the adoption of soft law instruments adopted by the member states of the UN. The
most recent such instrument is the Agenda 2030 with its Sustainable Development Goals (UN
General Assembly 2015). These Goals have been framed in language that incorporates refer-
ences to human rights in that the Preamble holds that the Goals ‘seek to realize the human
rights of all’, and the respect for human rights is mentioned on a few occasions (see infer alia
paras. 3,10, 19 and 35) in the Resolution introducing the SDGs. However, human rights provi-
sions are not incorporated into the 17 Goals with their 169 targets, with the exception of one
mention in Goal 4 on gender equality. Soft law instruments such as the SDGs may be part of
the way in which states comply with their global human rights obligations (Sekalala 2017).
However, to do so requires more than a brief mention of human rights, and that they recognise
human rights requirements in a constructive manner by, for instance, including cross-cutting
human rights principles of transparency, participation, non-discrimination, and accountability.
As the SDGs currently stand, they give no clear indication as to how people can participate in
the achievement of the Goals, or how they can hold anyone accountable for lack of progres-
sive realisation of their rights through the fulfilment of the SDGs. It would lead too far in the
present chapter to give a full assessment of these questions. However, there are a number of
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other soft law instruments that suffer from the same lack of specificity, and perhaps even more
important, a specific recognition of the differentiated and/or collective responsibility for lack
of compliance.

To summarise, the global human rights obligations are operationalised through interna-
tional assistance and cooperation. Under the ICESCR, state Parties are under an obliga-
tion to seek assistance if necessary, and to provide assistance if able to. Obligations related to
international cooperation involve quality criteria that require compliance with human rights
standards, and in particular standards of economic, social, and cultural rights. As will be further
elaborated in Section 3 below, it is important to recognise that states have global obligations
whether or not they have the resources to contribute financially. Or in other words, the avail-
ability of resources is not ‘an appropriate normative basis for allocating global obligations’
(Pribytkova 2020a). In terms of global human rights obligations, international cooperation
can be seen as an overarching principle, with international assistance as an element of such
cooperation.

Levels of obligations

The tripartite classification of obligations to respect, to protect, and to fulfil human rights treaty
provisions is now commonly accepted. These levels have been confirmed and detailed for extra-
territorial human rights obligations (including global obligations) in the Maastricht Principles
(Principle no 3).This tripartite classification relates to the negative and positive obligations states
have to refrain from violating human rights and to take action to promote human rights.

The Maastricht Principles have detailed the content of the global obligations of states for all
three levels in Principles 19, 23, and 28. Regarding the obligation to respect, it is confirmed
that states have ‘the obligation to refrain from conduct which nullifies or impairs the enjoy-
ment and exercise of economic, social and cultural rights of persons outside their territories’
(Principle 20). For global obligations, this would imply that international cooperation should
be conducted in a way that is not harmful to human rights. The Commentary to the Maas-
tricht Principles confirms that ‘a state confronted with a situation that could implicate risks to
economic, social, and cultural rights is required to undertake positive measures to ensure its
actions do not nullify or impair the enjoyment of these rights outside the national territory’
(de Schutter et al. 2012).This would be the case for states when carrying out bi- or multilateral
international cooperation.

The obligation to protect with respect to extraterritorial obligations is framed in terms of
the obligation to regulate the conduct of non-state actors over which states have regulatory
authority (Principle 24). While much of the implementation of this obligation will relate to
how states regulate the conduct of non-state actors over which they have direct legislative or
other regulatory control, as part of their global obligations, states would also be expected to
cooperate in international regulation of non-state actors to ensure that they ‘do not impair the
enjoyment of the economic, social and cultural rights of any person. This obligation includes
measures to prevent human rights abuses by non-state actors, to hold them to account for any
such abuses, and to ensure an effective remedy for those affected’ (Principle 27). Furthermore,
the Maastricht Guidelines on Violations of Economic, Social, and Cultural Rights confirm
that ‘the obligations of states to protect economic, social and cultural rights extend also to
their participation in international organizations, where they act collectively’ (Guideline no.
19). While these Guidelines come from soft law instruments, the CESCR has confirmed this
principle in a number of General Comments.> An example of how states can comply with
their global obligations to protect would be to take an active and constructive part in the
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drafting process of the ‘Legally binding instrument to regulate, in international human rights
law, the activities of transnational corporations and other business enterprises’, which is cur-
rently ongoing.

For global obligations, the Maastricht Principles are most detailed with respect to the posi-
tive obligation to fulfil (Principles 28—35). With clear reference to Article 28 of the UDHR,
the Maastricht Principles — under the heading of ‘Obligations to create an international enabling
environment’ — hold that states must take ‘deliberate, concrete and targeted steps, separately,
and jointly through international cooperation, to create an international enabling environment
conducive to the universal fulfilment’ of the relevant rights (Principle 29). In this Principle, it
is also confirmed that such international cooperation is not only relevant for specific human
rights programmes or human rights cooperation, but rather that this action includes ‘matters
relating to bilateral and multilateral trade, investment, taxation, finance, environmental protec-
tion, and development cooperation’. Consequently, the global human rights obligation to fulfil
is clearly comprehensive and touches all forms of international cooperation amongst states. The
list provided of areas where this obligation is relevant is not exhaustive, but rather indicative, and
other areas may well be equally relevant (de Schutter et al. 2012, p. 1148). The CESCR has also
confirmed that the obligation to create an international enabling environment would include
addressing structural causes for human rights problems internationally, such as structural causes
of food crises and the ‘underlying causes of food insecurity, malnutrition and undernutrition’
(UNCESCR, statement 2008, para. 12).

Thus, the Maastricht Principles detail the content of global human rights obligations, and in
particular to the obligation to fulfil. The detailing of global obligations makes it clear that they
set a quality marker on all international cooperation, not only cooperation that is undertaken
specifically in the name of human rights promotion. Much of the content of the provisions of
the Maastricht Principles relates to the way in which states should carry out their international
cooperation, and as such this reflects obligations of conduct (UNCESCR, General Comment
no. 3). However, as has been shown, the international cooperation is aimed at certain goals
that reflect the quality of the cooperation. This requirement for a certain level of quality is
determined by the impact (positive and negative) on human rights enjoyment of international
cooperation among states, and as such represents obligations of result (Skogly 20006).

Section 3 - Causality and Equal or Differentiated Responsibilities

The above sections have addressed the legal foundations for global obligations and detailed
how we understand the content of these obligations. What will be considered in this section
is the question of responsibility related to global non-fulfilment of internationally guaranteed
human rights. The Maastricht Principles have been criticised for not providing a clear division
of responsibility between states individually and collectively, as they do not ‘establish a regime
of shared responsibility for violations of the global obligations’ (Vandenhole 2018, p. 666). This
shows that the Maastricht Principles were not able to develop the accountability principles that,
according to some commentators, were missing already from the UN Charter. The clarification
of shared responsibility for collective global obligations is therefore still an important task to
enable better accountability for states’ failures to provide an international enabling environment
for human rights enjoyment. If global human rights obligations are obligations that states hold
collectively, does this mean that the responsibility for actions and omissions to ensure that the
rights are respected, protected, and fulfilled are equally distributed? Commonly when states
violate human rights provisions to which they are bound through international legal provisions,
they may (dependent upon acceptance of certain procedures) be held responsible through a
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variety of national and international accountability mechanisms. In this respect, for traditional
human rights litigation, the question of causality is central: has the state caused the human rights
problem, or could they have prevented the human rights problem through regulation or other
forms of due diligence? In order to determine the causal link between state acts or omissions
and a human rights violation, it is necessary to determine which acts or omissions that led to
the human rights breaches. It is also necessary to identify the international legal obligations that
made the acts or omissions unlawful (Vandenhole 2018). However, establishing such levels of
causality is rarely easily done with respect to the collective legal obligations of states (Skogly
2013). When states work together in international cooperation, the individual responsibility for
the negative outcome of such cooperation is hard to assign. Salomon holds that

To ignore the legal implications of the need for remedial international action would be to
hollow out the value of the positive obligation of international cooperation for the realisa-
tion of socio-economic rights completely. It is difficult, however, to determine when an
obligation of international assistance and/or cooperation has been breached, thereby giv-
ing rise to a claim of international legal responsibility, because there is a paucity of judicial
elucidation as to what would indicate that a given state was required to act in this area.
(Salomon 2013b, p. 279)

However, the fact that it is harder to establish a causal link between an act or omission when
states act through international cooperation, and that act/omission leads to human rights
violations, does not mean that global human rights obligations do not exist or should not be
complied with.? Salomon argues that ‘states acting singly or jointly need not have caused harm
in order to be under a positive duty to address the nonfulfillment of socio-economic rights
elsewhere, nor in order to be held responsible for an internationally wrongful act derived
from a failure to comply with an obligation to assist or cooperate internationally’ (Salomon
2013b, p. 281).

While all states have obligations based on the legal sources discussed in Section 2 above, and
these obligations reflect negative and positive obligations based on the principles of respect,
protect, and fulfil human rights, it is not a given that the content of these obligations is equal
for all states in the international community. Will the responsibility for rectifying problems be
the same for Mali or Fiji as it is for the United States or for Germany? While the UN Charter
Article 2(1) clearly recognises each state’s sovereign equality in the international community,
it does not necessarily imply that all states have equal amounts of obligations globally. Or put
differently, states — depending on their size (territory, population, economy) — may be affecting
the lives and living conditions of individuals around the world in different ways, and there-
fore the actual content of a state’s obligation may differ. Other elements that may come into
consideration are a state’s history, economic power, contribution to problems, and its ability to
influence decision-making in international institutions. As an example, it is clear that the five
permanent members of the UN Security Council have more power to influence international
action/inaction that can affect individuals’ enjoyment of human rights than do other UN
member states. Less formalised influence distinguishers can also be found in factors such as a
state’s history as a colonial power, military capabilities, or host to large multinational corpora-
tions. In short, states are different in terms of their abilities to influence state and non-state
actors (including influence over institutions such as the International Monetary Fund, the
World Bank, and the World Trade Organisation), and those states that have the opportunity
should ‘exercise such influence, in accordance with the Charter of the United Nations, and
general international law [...]" (Maastricht Principles, no. 28). In addition to differentiation in
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influence or power, there are also differences in terms of benefiting from a system that perpetu-
ates inequalities (Salomon 2007).

Reflecting these difterences, principles have developed whereby obligations can be consid-
ered through a lens of ‘common but differentiated responsibility’ (CBDR) (Vandenhole 2018,
p. 662). With origins in international environmental law (Shelton 2009), this principle recog-
nises that states’ history and ability to influence differ. Shelton holds that the CBDR principle
‘provides a corrective justice basis for obliging the developed world to pay for past harms as well
as present and future harms’ (ibid, p. 67). Writing in the context of international environmen-
tal law, she argues that ‘even though the responsibility for protecting the environment is to be
shared among all nations, countries should contribute differently to international environmen-
tal initiatives depending on their capabilities and responsibilities. Common but differentiated
responsibility calls broadly for developed countries to take the lead in solving existing global
environmental problems, in particular because of their contributions to the creation of these
problems’ (ibid).

Salomon addresses the CBDR principle from a global obligation for international human
rights perspective and holds that

‘While all states are to cooperate in order to contribute to the common objective of eradi-
cating world poverty, the responsibility of a state for the creation of a just institutional
economic order should be in accordance largely with its weight and capacity in the world
economy.

(Salomon 2007, p. 193)

She continues that in the context of international cooperation for human rights the CBDR
‘provides the basis for four indicators that may assist in determining responsibility [...]", which
can be summarised as: a) the contribution that a state has made to the emergence of the prob-
lem; b) the relative power of influence a state has at the international level over the direction
of finance, trade, and development; ¢) whether the given state is in a position to assist; and d)
determination of which states benefit most from the existing distribution of global wealth and
resources (ibid).

Thus, the arguments based on the CBDR are not based on an assessment of the direct
causality between a state’s action and the resulting human rights problems. As has been indi-
cated, global human rights obligations that are implemented through international assistance and
cooperation do not lend themselves easily to a direct causality relationship. Under human rights
obligations, states have a negative duty to refrain from deteriorating the human rights situation
and a positive duty to work for the improvement of human rights globally (Maastricht Principles,
no. 28). Such obligations are not dependent upon establishing an individual state’s responsibility
for causing the human rights problem in the first place (Salomon 2013a). The CBDR principle
is a way in which equity can be addressed, whereby historic influence as well as ability to con-
tribute is taken into account (Shelton 2009).

On the other hand, the CBRD principle does not remove the obligations for financially
poorer and less influential states. Constructive cooperation to avoid human rights problems will
not necessarily require resources more plentiful in developed countries, but rather a political
will to make decisions that are conducive to an improved international environment for human
rights protection and enjoyment. As already mentioned, availability of resources is not a basis
for allocation of obligations but may be a basis for ability to contribute. The ability to influence
differs among states, both from a de facto and a de jure perspective. In the Security Council, the
five permanent members have veto powers that no other members of the United Nations have,
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and consequently they have more responsibility than other states to engage constructively in
international cooperation to carry out the UN mandate. Furthermore, in certain international
institutions such as the World Bank and the International Monetary Fund, the member states
have weighted voting power based on their financial contributions to the institutions. Hence,
the greater financial powers (such as the G7) have significantly more influence on the policies
and programmes that the institutions pursue.* From a CBDR perspective, the dominant states
in these institutions would have more responsibility for furthering human rights constructive
international cooperation in these institutions.

Conclusions

In this chapter, the legal foundations for global human rights obligations have been discussed.
Stemming from treaty obligations undertaken by the member states of the United Nations, it is
concluded that the global human rights obligations as reflected in the Charter’s Articles 1(3), 55,
and 56 are legally binding. These provisions of the Charter have been followed by a significant
development in human rights law and practice that support this conclusion.

The chapter details the content of global human rights obligations and argues that the sources
of such obligations are to be found in the UN Charter and subsequent international human
rights law. The Charter requires that ratifying states comply with the overall global obligations
as detailed in its provisions, while international assistance and cooperation are means through
which these obligations can be implemented. Furthermore, the content of the obligations has
been analysed from the tripartite classification perspective of respect, protect, and fulfil.

One of the remaining difficulties that needs further elaboration is the question of apportion-
ing of responsibility among states in the international community. It is argued that states do not
have equal obligations when it comes to international assistance and cooperation. Related to
assistance, it is a matter of which states have the ability to assist; related to international coop-
eration, the responsibility is heavier for those states that are in a position to influence. In the
discussion of these matters, the principle of ‘common but differentiated responsibility” is helpful
in explaining how the differences may be addressed.

In terms of state practice, it is important to consider this from three distinct perspectives:
the firm legal commitments stemming from ratification of international treaties, such as the
UN Charter and international human rights law conventions and covenants; the political com-
mitments states make in international fora, such as the UN General Assembly; and finally, the
behaviour between and among states in other bi-and multilateral relations. While it is easy to
find examples where states do not behave in a manner consistent with their global human rights
obligations, it has been argued above that this does not imply that obligations do not exist, but
rather that such behaviour represents non-compliance, or breach, of the obligations. Further-
more, the contribution to the compliance with global obligations through participation in inter-
national fora should not be underestimated. Soft law instruments emerge from such activities,
for example, the Sustainable Development Goals, or the Responsibility to Protect principles. Such soft
law instruments are expressions of states’ political will to further human rights conducive global
initiatives and strengthen the commitment to the content of global obligations. Still, such initia-
tives and soft law instruments need to be critically analysed and potentially improved to ensure
that the cross-cutting human rights principles (participation, transparency, non-discrimination,
and accountability) is brought to bear, and that the focus remains on the individual person who
may or may not have their human rights situation improved through international assistance
and cooperation.
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Notes

1. The International Bill of Rights is a common label for the Universal Declaration on Human Rights
and the two International Human Rights Covenants from 1966.

2. See for example, UN CESCR General Comment no. 12 (1999), para. 38; UN Human Rights Com-
mittee (HRC), CCPR General Comment No. 25, art. 25 (Participation in Public Affairs and the
Right to Vote), The Right to Participate in Public Affairs,Voting Rights and the Right of Equal Access
to Public Service, 12 July 1996, CCPR/C/21/Rev.1/Add.7, para. 77.

3. Itshould be noted that much of international cooperation that states take part in is conducted through
international institutions, such as the United Nations, the World Bank, or NATO. This institutional
construct adds to the complexity in apportioning responsibility, as such international institutions com-
posed of states are also separate legal entities with their own responsibilities. However, the division
of responsibility between the member states and the international institutions is not the focus of this
article. In this chapter, the attention is devoted to the role of the state in international cooperation, and
even if the institutions themselves may have responsibilities, that does not mean that individual states
working collectively will lose their original human rights obligations.

4. The G7 consists of Canada, France, Germany, Italy, Japan, the United Kingdom and the United States.
The G7 represent 41.26% of all the cotes in the IMF; The United States having 16.5% on their own.
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Extraterritorial human rights
obligations and responsibility
under international law’

Gamze Erdem Ttirkelli

International law on responsibility and ETOs: The state of the art

Extraterritorial human rights obligations (ETOs) pose important challenges in the current
framework of public international law (IL) as regards how responsibility for internationally
wrongful acts ought to be attributed and distributed, especially in cases where the obligations
breached are shared by different types of actors. The responsibility of extraterritorial states for
human rights violations may take on three forms: 1. responsibility for their own acts or omis-
sions resulting in human rights violations, including the acts of state agents, or a failure to abide
by their global obligations; 2. human rights violations originating from the acts or omissions of
international organisations (IOs) to which they are members; 3. Finally, when any entity, such
as a business enterprise, that they have obligations to regulate engage in acts or omissions result-
ing in human rights violations. In many of these cases, the human rights violations in question
involve one or more states and one or more types of non-state actors (NSAs). Such scenarios
necessitate the consideration of shared responsibility, firstly through the attribution of responsi-
bility to multiple duty-bearers and consequently, the distribution of responsibility among these
duty-bearers. The parameters of shared responsibility, particularly when they involve situations
of multiple duty-bearing, involving not only states but also IOs and NSAs remain conten-
tious. This chapter first takes stock of the law on responsibility in the context of ETOs, par-
ticularly in relation to state responsibility, the responsibility of IOs and shared responsibility.
The chapter then provides a critique of existing legal constructs around responsibility with
respect to ETOs, identifying gaps. The chapter finally offers alternative sociological and political
conceptualisations of shared responsibility.

Basic tenets of the law on responsibility: Attribution of conduct,
wrongfulness and enforcement

Any normative discussion on responsibility for breaches of ETOs needs to start with an assess-
ment of the law on state responsibility, which relates to secondary norms as to outcomes
when primary norms (rights and obligations for participants in IL) are violated. The law on
responsibility, therefore, responds to the need to enforce these secondary norms when actors
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breach primary norms and relies on the articulation of state responsibility, through the Articles
on State Responsibility for Internationally Wrongful Acts (ARSIWA) and the responsibility
of IOs through the Articles of Responsibility of International Organisations (ARIO) of the
International Law Commission (ILC).According to Art. 2 ARSIWA and Art. 4 ARIO, respon-
sibility is engaged for any action or omission attributable to a state or IO that is in breach of
any international obligation, as defined by IL, undertaken by that given state or IO (ILC 2001;
ILC 2011a). Law on responsibility is thus not specifically a responsibility regime for human
rights violations.

The enforcement of responsibility for internationally wrongful acts begins with the attri-
bution of the conduct (action or omission) to a state or an IO. State responsibility is engaged,
according to ARSIWA, when the conduct can be attributed to state organs (art. 4), ‘persons or
entities exercising elements of governmental authority’ (art. 5), organs of third states at the dis-
posal of the said state (art. 6) even if those organs, persons or entities are acting in contravention
of instructions or excess of the authority they possess (art. 7) as well as the conduct of person(s)
that act on the instructions, direction or control of the state (art. 8), or conduct acknowledged by
the state as its own (art. 11). In relevant situations, acts of actors exercising governmental author-
ity or elements thereof (art. 9), or the conduct of insurrections that later become governments
(art. 10) are attributed to that state under IL. According to art. 1.2 ARIO, states may addition-
ally incur responsibility for ‘internationally wrongful act[s] in connection with the conduct of
an international organisation’ (ILC 2011a).

The wrongfulness of conduct is gauged when the said conduct is ‘not in conformity with
what is required’ of the state by the obligation (art. 12), in so far as the state is bound by that
international obligation at the time of the conduct (art. 13) (ILC 2001). According to ARSIWA,
responsibility is triggered by the act of the breach of obligation even if the effects continue over
time (art. 14.1), except when the act causing violations (breaches of obligations) has a con-
tinuing character (art. 14.2). According to ARSIWA, wrongfulness may be precluded by valid
consent, lawful self-defence, countermeasures, force majeure, distress, necessity and compliance
with an obligation arising from jus cogens (arts. 20—-24). Of course, state responsibility is also
engaged when a state is in serious, meaning gross or systematic, breach of peremptory norms
of IL (arts. 40—41).

The current articulations of the law on responsibility also extend to ‘aid or assistance’, or
what may be more broadly referred to as complicity, by attributing responsibility to a state or
IO when they aid or assist in committing the internationally wrongful act ‘with the knowledge
of the circumstances’ of that wrongful act, and when that act would have been unlawtful if com-
mitted by itself (ILC 2001, art. 16; ILC 2011a, art. 14). In its Bosnia and Herzegovina v. Serbia and
Montenegro judgment, the IJC noted that Art. 16 ARSIWA on aid and assistance reflected the
customary IL on state responsibility for complicity (ICJ 2007). Of course, what the ICJ reaf-
firmed was the existence of such a customary principle but not what that principle required
in terms of attribution (Lanovoy 2016). State complicity does not need to be limited to the
ARSIWA definition, for instance when it is based on specialised regimes under IL such as Art.
3(e) of the Genocide Convention (Aust 2011). In addition, Aust (2011) posits that obligations
on state conduct that can be likened to complicity (such as the non-refoulement obligation under
international refugee legal regimes), or positive obligations under human rights conventions
may give rise to complicity considerations.

According to ARSIWA, the consequences arising from a state being attributed responsibility
for an internationally wrongful act include cessation and non-repetition (art. 30) and reparation
(art. 31), which may include restitution — re-establishing the situation before the breach (art.
35), compensation — for all losses (art. 36) or satisfaction when restitution and compensation are
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not possible, including through acknowledging the violation, issuing a statement of regret or a
formal apology (art. 37).

Gaps and critiques

ARSWIA and ARIO, as general public IL frameworks on responsibility, are not sufficient to
address human rights responsibility. For instance, their primary limitation is the focus on strict
causality, through a fixation on conduct as a single act or omission that triggers a breach.
Gauged against real-world human rights violations, strict causality focuses only on one very
small part of the overall picture. Often, it is difficult to make the single and strict causal con-
nection between the victim of a human rights violation and the abuser. For instance, ‘a single
event [could] generate multiple violations by a range of actors’ (Clapham 2010, p. 56). In addi-
tion, violations of economic, social and cultural (ESC) rights may entail the compounded effect
of a number of different acts or omissions, possibly by different duty-bearers. For instance,
when states or IOs impose austerity measures or structural adjustment plans on a third state,
underfunded health or education systems in the third state that violate human rights will not
be readily attributable to a single causal act. Of course, the limitations of strict causality are a
relevant consideration for all human rights, not only for ESC rights. The Inter-American Court
of Human Rights (IACtHR) held in Veldsquez-Rodriguez v. Honduras that states may be held
legally responsible for human rights violations resulting from the acts of private or unknown
actors if they fail their duty of due diligence to prevent the violation (IACtHR 1988). More
recently, in Munaf v. Romania, the UN Human Rights Committee noted that states may be held
responsible for violations of the International Covenant on Civil and Political Rights (ICCPR)
beyond their borders if they are ‘a link in the causal chain’ that enables said violations in another
state when the risk of violations is a result of the ‘necessary and foreseeable’ result of their con-
duct (UN HR Committee 2009). Law on responsibility, if it is to have relevance in the human
rights arena, needs to become ‘relevant to the nature of contemporary human rights violations’
(Salomon 2007, p. 182).

Another important shortcoming of the existing frameworks on responsibility is linked to
the limited purview they accord for the existence of multiple duty-bearers to be addressed in
relation to a violation. ARSIWA and ARIO recognise that several states and IOs can jointly be
responsible for a wrongdoing if they are both bound by the international obligation in question,
and if they can both be attributed the conduct leading to the wrongdoing. Beyond the consid-
erations of ‘aid or assistance’, the frameworks are unable to resolve issues of legal responsibility
involving multiple duty-bearers that are not states or IOs (Nollkaemper and Plakokefalos 2016).
Independent responsibility, on which current international law is based, arises when responsibil-
ity for a wrongdoing is attributed to each duty-bearer independently of other duty-bearers and
exclusively (Nollkaemper and Jacobs 2013). Beyond independent responsibility, violations by a
multiplicity of actors can amount to responsibility for collective and concerted action as well as
responsibility where different actors contribute to a harm with individual actions but not in any
collective or concerted way, which requires apportioning responsibility.

Responsibility for violations of ETOs: Beyond the ILC's articles

Responsibility for ETOs necessitates moving beyond conceptualising violations as strict causa-
tion. A state’s responsibility for ETOs should be considered in relation to at least three situations:
first, for its own acts or omissions giving rise to the violations of its ETOs; second, for the con-
duct of IOs to which it is a member; third, for the conduct of another entity, such as an NSA.

42



ETOs under international law

State responsibility for its own acts or omissions in breach of ETOs

The practical implementation of state responsibility for human rights violations under IL
through courts has largely rested on a territorial model of attributing obligations, with excep-
tions made for effective control over territory, persons or situation (Milanovic 2011). The Euro-
pean Court of Human Rights (ECtHR), for instance, has consistently applied this territorial
model, where the domestic state is considered the primary and often sole duty-bearer in relation
to human rights on its territory, with exceptions for effective control over territory (ECtHR
1996; ECtHR 2011b) or over persons (ECtHR 2011a; ECtHR 2014a). In these exceptional
circumstances, State B replaces State A as the duty-bearer and breaching these duties is then
the basis for the attribution of responsibility to that state. The Inter-American Commission
on Human Rights (IACmHR 2002) has considered states” human rights obligations not to be
constrained by the territory they control but as extending to all persons over whom the state has
‘authority and control’ (para. 44), giving rise to responsibility if these are breached.

The ECtHR has also dealt with cases where a state does not have complete control over its
internationally recognised territory. In the cases on Transnistria (llagcu, Catan and Mozer) the
ECtHR found that, both Moldova that did not have effective control in the area and Russia that
aided and assisted the self-proclaimed Moldavian Republic of Transnistria had breached their
obligations and bore responsibility for the human rights violations in question. Moldova was
only considered to have limited positive obligations to ‘take the diplomatic, economic, judicial
or other measures that it is in its power to take and are in accordance with international law’
(2004, paras. 330-331) and only attributed responsibility if that positive obligation was not
discharged, whereas Russia was found to be exercising jurisdiction and therefore attributed
responsibility over the specific violations in question. The issue of the attribution of responsibil-
ity to multiple states also arose in Jaloud v. the Netherlands, where the ECtHR noted, in addition
to the Netherlands having jurisdiction over Mr Jaloud who had been shot and killed by a Dutch
military personnel, that the UK which controlled the part of Iraq where the events occurred
could have ‘concurrent jurisdiction’ (ECtHR 2014b, para. 153). The joint responsibility of the
Netherlands and the UK was not invoked by the Court since the UK was not a respondent
state in the case.Yet, from a conceptual perspective, if concurrent jurisdiction by more than one
state is found to exist over a situation that entails the same human rights obligation, the breach
of the obligation could give rise to responsibility of each of these states.

In contrast, the scope of state responsibility under the Maastricht Principles covers all conduct
violating its human rights obligations ‘whether within its territory or extraterritorially’ that is
attributable to a state ‘acting separately or jointly with other states or entities’ (art. 11). In addi-
tion, state responsibility is engaged when states engage in acts or omissions with foreseeable
real risk of jeopardising (‘nullifying or impairing’) the enjoyment of ESC rights beyond their
territory (art. 13).

State responsibility for the acts or omissions of 10s in breach of ETOs

ARIO states that IOs bear responsibility for the breaches of international legal obligations they
have undertaken, while member state responsibility for the acts or omissions of IOs has been
considered exceptional (Higgins 1995; Ryngaert and Buchanan 2011). Nonetheless, IOs and
states may have joint responsibility for the same internationally wrongful act, if responsibility can
be attributed to an IO ‘in connection with’ the act of a state, or if responsibility can be attrib-
uted to a state ‘in connection with’ the act of an IO (ILC 2011b, art. 48, commentary para. 1).
As an illustration, in the case European Parliament v. Council of the EU, the Court of Justice of
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the European Union (CJEU) noted that in areas where the EU and its member states had joint
competences, the EU and its member states were ‘jointly liable’ for the obligations assumed
by the EU based on the terms of the obligation that had been undertaken (CJEU 1994, para.
29). This responsibility is normally individual but may also be subsidiary when the primary
responsibility that has been invoked does not lead to reparation (ILC 2011b, art. 48.2).

When IOs are attributed responsibility for human rights violations, responsibility may also be
attributed to member states of the institution for their role in a wrongful act and thus, a breach
of their ETOs.There is contention over whether invoking member state responsibility based on
membership alone can endanger an IO’ independence and effectiveness (as argued by Ryngaert
and Buchanan 2011) or not (Stumer 2007). Sarooshi (2005) argues that the extent to which
states may be attributed responsibility for the acts of IOs as members depends on the extent of
conferred, delegated or transferred powers. For instance, states using IOs as agents retain respon-
sibility for the acts of the agent if they fall within the powers conferred to the agent, but member
states which delegate competences to IOs that they also continue to exercise contemporane-
ously with IOs would not be responsible for the breaches of the IOs (Sarooshi 2005).

The ECtHR has shied away from accepting joint or concurrent responsibility of member
states alongside 1Os, concerning claims surrounding the actions of the NATO Kosovo Force
(KFOR) and of UN Interim Administration Mission in Kosovo (UNMIK), when it declared
the cases inadmissible against the respondent states. The Court asserted that the acts in question
were attributable to UN, over which it did not have rationae personae jurisdiction (ECtHR 2007).
This has led to sidestepping the real issue of how responsibility ought to be attributed in cases
where state and IO act and jurisdictions overlap (Sari 2008). In Al-Jedda v. the UK, however,
the ECtHR found that responsibility could be attributed both to an IO and its members, in so
far as the member states have not completely delegated the authority over the action to the IO
(ECtHR 2011a).

The Maastricht Principles, on the other hand, clearly note that states retain responsibility for
their conduct, as it affects their human rights obligations both inside and beyond their territory
and have an obligation to ‘take all reasonable steps to ensure that [an IO to which it transfers
competences or in which it participates| acts consistently with [its] international human rights
obligations’ (art. 15). This duty and the responsibility for its breach exist independently of any
obligations and the subsequent responsibility IOs have independently under IL (art. 16). Simi-
larly, General Comment (GC) 16 of the UN Committee on the Rights of the Child notes that
states retain their children’s rights obligations as members of IOs, including IOs working in
development, finance and trade (2013).

State responsibility for the acts or omissions of NSAs

The issue of state responsibility for the acts and omissions of NSAs is at the core of responsibility
for ETOs.This is also the part of the law on responsibility that is the most contested and under-
developed. Scholars have argued that states should be attributed responsibility for complicity
in a corporation’s commission of an international crime (Clapham 2004), or for the breach of
an extraterritorial due diligence obligation when they fail to oversee and prevent the adverse
extraterritorial human rights impacts of their corporations (McCorquodale and Simons 2007).
state responsibility according to the Maastricht Principles covers responsibility for conduct (acts
or omissions) of NSAs that are ‘acting on the instructions or under the directions or control of
the state’ as organs of the state (art. 12(a)) or those that are ‘empowered by the state to exercise
elements of governmental authority’ when these actors in fact act in that capacity (art. 12(b)).
Similarly, the UN Committee on Economic, Social and Cultural Rights’ (CESCR) GC 24 on
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state Obligations in the context of business activities recalls that direct international responsibil-
ity of states may be invoked in relation to the conduct (acts or omissions) of private actors under
three conditions: if that private actor is under its instructions, control or direction, if that private
entity is exercising governmental authority, or ‘if and to the to the extent that the state party
acknowledges and adopts the conduct as its own’ (CESCR 2017, para. 11). Beyond those condi-
tions, also enumerated under ARSIWA, state responsibility for the conduct of private actors is
not widely recognised.

There are no clear legal frameworks to gauge how international legal responsibility might be
attributed directly to NSAs, given the ongoing debate on the nature of their ‘duties’ under IL.
It is also unclear whether NSAs will incur direct legal responsibility under IL for human rights
violations, given the contestations over unhelpful parameters, such as international legal per-
sonality (Erdem Tiurkelli 2020). For instance, while the norms of due diligence and remediation
continue to become more legalised overtime in the case of business enterprises (Erdem Tiirkelli
2020), states are likely to be confronted with responsibility for failures to regulate the extrater-
ritorial activities of businesses domiciled or headquartered in their territory. Karavias (2015)
suggests that home and host state breaches of due diligence obligations, in regulating corporate
conduct extraterritorially or within the state’s territory, can be considered a basis for the attribu-
tion of responsibility. Similarly, CESCR’s GC 24 notes that responsibility for violations of ESC
rights is invoked when a state fails to carry out its obligation to protect, by taking all reasonable
measures to prevent the violation. Even when the responsibility for the conduct also befalls
on other actors, including NSAs, provided that the violation was ‘reasonably foreseeable’ based
on the risks presented by the circumstances surrounding the conduct, not having foreseen the
violation does not absolve the state from responsibility (2017, para. 32). GC 24 thus expresses
a broad due diligence obligation for state parties in relation to the activities of private entities,
including business enterprises. Similar breaches of due diligence obligations may also give rise
to responsibility, such as when states fail to take adequate measures to protect individuals by
preventing violations of human trafficking by NSAs (Gallagher 2016).

Multiple duty-bearers and shared responsibility

The enforcement of human rights, through international human rights law, designates the
domestic state as the primary human rights duty-bearer in its own territory. For that reason,
any consideration of responsibility for violations of ETOs necessitates — at the very least — a
consideration of shared responsibility between the domestic state and extraterritorial state(s).
More broadly, the violation of ETOs may engage shared responsibility among several states, one
or more IOs as well as NSAs.

Attribution of responsibility to multiple duty-bearers

The attribution of responsibility to multiple duty-bearers under ARSIWA and ARIO is fore-
seen in cases when more than one state engages in the conduct, causing an internationally
wrongful act (art. 15 ARSIWA), or when that conduct is a composite act of an IO and one or
more member states (art. 12 ARIO). Of course, scenarios of complicity (or ‘aid or assistance’)
would also necessitate a consideration of the attribution of responsibility to multiple duty-
bearers. The application of ILC articles to multiple duty-bearers is found to be problematic,
in terms of how these norms are interpreted and implemented through various independent
responsibility mechanisms (Gallagher 2016). The ILC’s frameworks on the law on responsibility
do not respond to the real-world situations, where the complexity of governance regimes and
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economic transactions often mean that, multiple duty-bearers are involved in various ways, and
to different degrees in a wrongdoing or in multiple wrongdoings that result in human rights
violations (Erdem Tiirkelli 2020).

Nollkaemper argues that causal contributions to an internationally wrongful act could also
trigger shared responsibility among various duty-bearers, but while such causal contributions are
‘necessary’ conditions to responsibility they are not ‘sufficient’ (2014, p. 9). The Guiding Prin-
ciples on Shared Responsibility in IL, an outcome of the EU-funded SHARES project at the
University of Amsterdam, look at attributional aspects of shared responsibility to several inter-
national persons (states or IOs) to ‘an indivisible injury’ based either on ‘individual, concurrent
or cumulative’ contribution (Principle 2.2) where contribution requires a causal relationship
(Principle 1(d)) (Nollkaemper et al. 2020). Accordingly, the injury may arise from a single inter-
nationally wrongful act (Principle 3) or multiple acts (Principle 4). Reaching ‘beyond the scope
of the ARSIWA and the ARIO’, the Guiding Principles allow for responsibility to be owed to
individuals or other persons, not only to other states and IOs (ibid., p. 22).

Distribution of responsibility

While ARIO and ARSIWA recognise the need to attribute responsibility to multiple duty-
bearers, they do not set out the parameters of how that responsibility is to be apportioned or
distributed. Of course, as a fundamental distinction, responsibility to multiple duty-bearers may
be attributed on the basis of independent responsibility of each actor, or on the basis of shared
responsibility jointly attributed to duty-bearers.

The Guiding Principles on Shared Responsibility distinguish three types of causal relation-
ship to shared responsibility: individual contribution where the contribution is the cause of the
injury itself; concurrent contributions where ‘each of the contributions could have caused the
injury’ by themselves; and cumulative contributions where ‘conduct of multiple international
persons together results in an injury that none could have caused on their own’ (Nollkaemper
et al. 2020, p. 25). What remains missing are situations where contributions take the form of
complicity as well as when the initial act or omission leading to the harm is attributable to
one actor but others contribute to the continuation of the harm, or where that breach and the
resulting harm are a function of the socioeconomic conditions, to which various actors have
contributed as opposed to a single discernible act or omission (Erdem Tiirkelli 2020).

Theoretically, shared legal responsibility can be distributed on the basis of the strength of
primary norms (obligations) incumbent upon the actors, causal relationship (causation), nature
and strength of contributions to the harm, the role of relative power wielded over other actors,
as well as fairness (Nollkaemper and Jacobs 2015).Yet, in cases necessitating shared responsibil-
ity, the rights-holder may not be able to distinctly identify the actor or actors, to whom the
acts or omissions resulting in the harm can be traced. The tort law principle of joint and several
liability has been suggested as a solution in cases when the different contributions of a diverse
set of actors leads to a wrongdoing, including when the shared responsibility of an IO and its
member states is engaged (Stumer 2007; Ahlborn 2013). In that scenario, rights-holders would
bring the entirety of their claims against one of the duty-bearers, and that duty-bearer would
then seek to recover the contribution of other duty-bearers (Stumer 2007). Applying the joint
and several liability model to the enforcement of responsibility for breaches of international
legal norms in practice would be challenging, because there is no clarity as to how one duty-
bearer would be able to enforce the distribution of responsibility it has incurred against others
(Ahlborn 2013). Without endorsing joint and several liability as it exists in domestic settings,
the Guiding Principles on Shared Responsibility also envisage that full reparation be made by
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any of the responsible parties to the injured person(s), without the injured person(s) having to
justify the attribution of responsibility to specific parties (Principle 10).The exception is when
the contribution to the injury is negligible as not to justify full reparations; in those cases, partial
reparations may be sought (Nollkaemper et al. 2020). In line with joint and several liability, a
responsible party that has made a full reparation for the injury has a right of recourse against the
other responsible parties to share the responsibility (Principle 12).

A way forward based on alternative visions:
Polycentric governance of responsibility?

The effective enforcement of responsibility under IL for breaches (including breaches of ETOs)
that result from the collective or cumulative actions, or omissions of a number of actors may be
difficult, given the limitations of the existing frameworks on international legal responsibility.
‘What we may need to embrace, for the time being, is a polycentric governance of responsibil-
ity (Ostrom 2009; Prenkert and Shackelford 2014) that 1s firmly grounded in a recognition of
ETOs but attempts to resolve the question of responsibility in a governance model that includes
private, governmental and third-sector venues at the local, national and international levels (as
proposed by Keohane and Nye 2000). ‘[E]xisting [enforcement]| landscape for responsibility’ for
human rights violations is already one based — however imperfectly — on polycentricism (Erdem
Tiirkelli 2020, p. 290), and responsibility for breaches of ETOs would fit squarely within this
landscape. The polycentric governance of responsibility for violations of ETOs in particular
necessitates a notion of responsibility that transcends the frameworks suggested under the ILC
Articles, or those confined to using doctrinal understanding of duty-bearing based on territo-
rial jurisdiction or personhood (Erdem Tiirkelli 2020). Such conceptualisations may rely on
alternative legal visions and inspiration on responsibility from outside of the legal field.

Alternative legal visions

Alternative and more comprehensive legal visions of legal responsibility, particularly relevant to
responsibility for breaches of ETOs also exist. Clapham (2006) explored the notion of ‘com-
plementarity’ (a physics notion that he applied to human rights responsibility) which asserts
that how an event is observed depends as much on the viewing apparatus as the observer. For
instance, ‘[t]he jurisdictional filter of an international or national court’ might end up seeing the
responsibility of one state but not of the other actors involved in the wrongdoing (Clapham
2010, p. 56). Yet, the notion of complementarity allows viewer to identify an actor both as
private and public, to see multiple duty-bearers and to discern the wrongdoings leading to
multiple breaches of IL (Clapham 2006). Of course, complementarity does not clarify how that
responsibility ought to be distributed. In the specific case of ETOs, complementarity allows for
extraterritorial states to coexist with the domestic states as well as other potential duty-bearers,
such as IOs and NSAs as regards the attribution of responsibility.

Tort law may also provide insights, besides the joint and several liability model, with respect
to how responsibility may be distributed from an ETO perspective, particularly in relation to
human rights violations. The Principles of European Tort Law (PETL 2005) define causation
in a much broader way, noting that it is linked to conduct without which the harm (damage)
would not have taken place. PETL also defines ‘concurrent causes’ of damage, which means that
‘[i]n case of multiple activities, where each of them alone would have caused the damage at the
same time, each activity is regarded as a cause of the victim’s damage’ (art. 3:102). In addition,
when rights-holders (victims) have experienced ‘personal injury; or injury to human dignity,
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liberty, or other personal rights’, the ‘gravity, duration and consequences’ of the victim’s griev-
ance should be considered in the establishment of non-pecuniary damages as well as possibly,
the ‘degree of fault’ of the tortfeasor under the exceptional circumstances where ‘it significantly
contributes to the grievance of the victim’ (art. 10:301(1) and (2)). Hence, responsibility may
be distributed on a differentiated scale, where contributions to the wrongdoing causing more
harm or injury may give rise to a bigger share of legal responsibility. From the perspective of
ETOs, this would mean that the traditional human rights law tenet that domestic states are the
primary duty-bearers as regards human rights in their territory, and thus the primary locus of
responsibility may be challenged depending on the specific circumstances of a harm or injury, if,
for instance, the action or omission of an extraterritorial state were found to be more significant
in causing the harm or injury.

Responsibility for systemic or structural violations of global obligations, such as those linked
to global justice and alleviation of poverty, necessitates looking beyond strict and direct causality.
In this regard, Salomon’s proposal (2007) which links responsibility to failures of acting with
adequate due diligence and standards of care is particularly important. Salomon puts forth a
framework based on ‘common but differentiated responsibilities’ based on the ‘contribution ...
to the emergence of the problem’, ‘relative power ... manifested as influence over the direction
of finance, trade, and development’, being in a ‘position to assist’ and ‘benefit[ing] ... from the
existing distribution of global wealth and resources’ (2007, p. 193 [footnotes omitted]).

Of course, legal responsibility for violations that centres on wrongful conduct, injury and
reparations is only a limited part of the broader concept of accountability linked to IL (Brunée
2005). The concept of accountability involves the ‘justification of an actor’s performance vis-
a-vis others, the assessment or judgment of that performance against certain standards, and the
possible imposition of consequences if the actor fails to live up to applicable standards’ (Brunée
2005, p. 4 [footnote omitted]). Accountability has preventive and corrective functions, by involv-
ing standards, principles and mechanisms applicable to the performance and conduct of actors
(OHCHR and Center for Economic and Social Rights 2013).‘Shared accountability’, a broader
concept than shared responsibility, can respond to circumstances currently situated beyond the
scope of existing international legal norms, and hence do not give rise to international respon-
sibility (Nollkaemper and Jacobs 2013). For ETOs, the question of accountability that can be
enforced politically and socially is indeed an important one, especially when mechanisms to
hold extraterritorial states legally accountable are absent.

Alternative visions from outside of the law

The question of how ‘responsibility’ ought to be shared between multiple contributors is not
specific to the legal field as such. Philosophy and political theory have also dealt with the ques-
tion of how responsibility can and should be attributed and distributed for actions or omissions
of multiple actors.

Larry May, in Sharing Responsibility, calls for a ‘partial rather than full responsibility for partici-
pation in a joint venture’ which ‘divid[es| responsibility for a harm’in contrast to the joint and
several liability approach (1992, pp. 37-38). May’s model foresees the attribution of responsibility
not only for an actor’s direct contributions to harm but also indirect contributions, for instance
when an actor shares attitudes that lead to harmful outcomes which allow for the facilitation
of acts that result in harm (1992, p. 37). The model does not restrict responsibility to causal
relationships and can thus cover situations where ‘all parties played a necessary causal role in the
harm, and that no one party played a sufficient role’ (May 1992, p. 39). Of course, May’s focus is
on responsibility for natural persons (individuals) in social interactions rather than responsibility
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of actors that participate in international legal processes. Extrapolating insights from May’s con-
cept of shared responsibility, actors participating in international legal processes may be found
to share attitudes or perpetuate structures, resulting in harms and should correspondingly incur
responsibility. For instance, when private and public actors further agendas that allow unchecked
financial and corporate interests to reign over economic and social policies at the expense of
public interest, and create conditions that render the violations of ESC rights more likely, these
social interactions at the global level may in fact form the basis for shared responsibility. What is
important is that May does not see the overall responsibility in relation to a fixed whole, mean-
ing that those in leadership positions being apportioned a higher share of responsibility results
in the overall responsibility assigned to the harm increasing and not the share of other actors
decreasing. For ETOs, this would mean that those actors exercising more decisive roles having
differentiated and higher levels of responsibility.

The late political theorist Iris Marion Young, who based her work on responsibility for
global injustices on May’s social interaction model of responsibility, distinguished two models
of responsibility: the liability model of responsibility and the political model of responsibility.
The liability model, which links responsibility to ‘guilt or fault for harm’ in the form of pun-
ishment or compensation is applied to events that have already taken place, based on causal
connections to the harm (Young 2004, p. 368). Young, who attempted to devise a theory to
respond to the question of who bears responsibility for the labour conditions in sweatshops,
noticed that beyond the direct liability of factory owners and managers, those farther away in
the upper end of the supply chains from sweatshops were too removed. In the shared respon-
sibility model that she believed was necessary, each actor (an individual person or group of
persons like in May’s approach) would bear partial personal responsibility ‘for outcomes or the
risks of harmful outcomes’ that result from group action (Young 2004, p. 380). Consequently,
Young devised the forward-looking theory of political responsibility for structural injustices to
complement the liability model, by focusing on the future action of actors (2006). The model
is based on the variables of power (‘power or influence over the processes ... produc[ing] the
outcomes’), ‘relative privilege’ held or gained as a result of structural injustice, ‘interest’ in keep-
ing or changing the existing social structures and ‘collective ability’ in influencing structures
(Young 2006, pp. 127—-129). The combination of these variables determines the level of political
responsibility of an actor in the global structures of injustice in a given issue area. Using the
sweatshop example, Young noted that the workers who have the most interest in challenging
the status quo would have the least amount of power, privilege and collective ability, while
high street retailers benefitting from the system but also able to recover losses by cancelling
orders when economic downturn looms on the horizon (IndustriALL 2020) have the most
amount of power, privilege, collective ability but the least amount of interest (2006). Using
Young’s political responsibility model as complementary to the strictu sensu legal responsibility
for ETOs would allow to bypass the limitations of territorial jurisdiction and international legal
personality as well as direct causality as required by existing international legal responsibility
frameworks (Erdem Tiirkelli 2020).

A final word

A polycentric governance framework for responsibility for the breaches of ETOs involves the
use of existing legal mechanisms for responsibility such as domestic courts based on civil and
criminal law, international and regional courts enforcing IL or human rights law as well as
human rights treaty bodies (Erdem Tiirkelli 2020). Polycentricity also necessitates, where they
are found to be lacking, the ‘construct[ion]’, of ‘regulatory and political institutions’ that can
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deal with social injustices (Young 2004, p. 388), including violations of specific human rights,
or of global human rights obligations. Being able to tackle responsibility for human rights vio-
lations through multiple domestic and international venues enables access for rights-holders
and facilitates the future development of ETOs, by overcoming constraints linked to territorial
conceptions of jurisdiction.

Notes

1. This chapter draws on my doctoral work, my doctoral dissertation (2017) ‘Corporate and Corporate-
like Actors and Children’s Rights: Obligations and Responsibility in Theory and in Practice’ (Uni-
versity of Antwerp, Faculty of Law) and my book (2020) Children’s Rights and Business: Governing
Obligations and Responsibility, Cambridge University Press.

2. This section draws on Chapter 5 of my book (2020) Children’s Rights and Business: Governing Obliga-
tions and Responsibility, Cambridge University Press.
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4

Justifying extraterritorial
human rights obligations

An ethical perspective

Angela Miiller

Introduction’

Today, opportunities for states to affect human rights abroad abound: Global phenomena like
climate change, migration, trade, or terrorism multiply the scope of individuals a state can
affect—at home as well as abroad. New technologies such as automated weapon systems open
up novel ways to infringe human rights without even setting foot on a territory, and intelligence
strategies like extraordinary renditions, or ‘terror by proxy’ that intend to exploit ‘legal black
holes’ abroad are on the rise.

In light of these developments, spotlighting the obligations states are subject to when affect-
ing people on foreign territories is an urgent and timely task. So far, such extraterritorial human
rights obligations (ETOs) have mostly been discussed within legal scholarship. In philosophy, only
little attention has been paid to the analysis of normative reasons for such obligations, i.e. for the
assumption that human rights law should oblige states with respect to individuals abroad.?

Given the level of sophistication the legal ETO debate has achieved over the last two dec-
ades, one might suggest that it can reasonably proceed on the presumption that such conceptual
work is no longer required and move on to focus on technical legal details in concrete cases.
However, this move might be not only premature but also ill-timed: In scholarship, critiques
of the general idea of universal human rights are on the rise, stemming from a variety of theo-
retical outlooks (e.g., Posner 2014; Moyn 2018). In the political realm, nationalist agendas are
gaining grounds all over the world, and many of them are openly critical of the idea of duties to
strangers abroad. Most importantly, to a certain extent, such a move conflicts with state practice:
Many states still—generally and/or in concrete cases—oppose the extraterritorial applicability
of human rights law.

Against this background, this contribution starts from the assumptions: (1) That establishing a
firmer normative basis of ETOs could ultimately improve their standing in practice, too, and (ii)
that this requires a systematic analysis of the grounds on which the persistent opposition to ETOs
rests: The concerns behind this opposition must be discerned and engaged with. The chapter
begins by, first, pointing to two common threads in legal practice: Courts’ struggle for consistency
when extraterritorially applying human rights law and the territorial paradigm that continues
to underlie this legal field. Second, it presents selected theories—associated with moral, political,
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and legal philosophy and related fields—that could stand behind skeptic positions on ETOs, and
it reconstructs the arguments they could provide for such skepticism. Based on a critique of these
arguments in its third section, it then, fourth, turns to the normative justification of ETOs and,
lastly, indicates how these ethically oriented reflections could be considered at the legal level.

As a last preliminary remark, it is important to clarify that, while the following reflections
focus on international human rights law (IHRL), the basic assumption is that the moral founda-
tion of fundamental rights enshrined in domestic law (or in European supranational law) does
not essentially differ from the former’.

Two tendencies in legal practice

Due to its normative focus, this chapter will not include a legal analysis of ETOs (for such
analyses, see other contributions in this volume). The following section limits itself to asserting
two tendencies that can be observed across a range of legal regimes, and it does so by way of an
illustrative example: The case law on the European Convention of Human Rights (ECHR).

First, courts struggle with developing consistent approaches to how and when states are bound
by human rights norms when their acts or omissions have effects abroad. In IHRL, where jurisdiction
functions as the key threshold for the applicability of many treaties (e.g., ECHR, art. 1), this typi-
cally boils down to the question of how and when states exercise jurisdiction abroad.The European
Court of Human Rights denied jurisdiction in cases in which individuals abroad had been severely
affected by the actions of Member states (e.g., ECtHR 2001, paras. 54-82), while confirming it
without any (or any thorough) discussion in other extraterritorial situations where the link between
the applicant and the foreign state appeared, at least prima facie, to be less direct (e.g., ECtHR 2014).
In still other cases, it applied the Convention abroad, but still emphasized the ‘essentially territorial’
nature of jurisdiction (e.g., ECtHR 2012, paras. 71-72). So far, it has failed to settle on a principled
approach to what jurisdiction means in situations abroad. It has tried to develop such principles in
some cases (e.g., ECtHR 2011, paras. 133—142), while at the same time referring to the need to
decide the issue on a case-by-case basis (e.g., ECtHR 2019, para. 190; 2012, para. 74).

Second, the Court reveals its skeptic stance on extraterritorial applicability of the Conven-
tion, by including the above-cited dictum on the territorial nature of jurisdiction and the excep-
tionality of its extraterritorial exercise in almost all relevant case law (e.g., ECtHR 2020, paras.
98-100). This illustrates the territorial paradigm that continues to underlie IHRL: It stems not
only from the fact that IHRL forms part of public international law, which was built on West-
phalian-inspired conceptions of territorial sovereignty, but also from the central role assigned to
jurisdiction and its potential for ambiguity. In IHRL, the question must be whether jurisdiction
was de facto exercised, deviating from its de jure understanding in general public international law
(e.g., Milanovi€ 2013, p. 26). Its ambiguous nature contributes to the difficulties judicial bodies
seem to have in addressing this central concept (cf. ECtHR 2001, paras. 59-61).

These tendencies are epitomized by, but not limited to the jurisprudential body on the
ECHR. While other IHRL courts and treaty bodies—such as the Inter-American Court of
Human Rights or the Human Rights Committee (HRC)—have recognized a wider scope
of extraterritorial applicability, controversies continue and claims about the essentially territo-
rial nature of human rights obligations persist. Moreover, while this chapter spotlights IHRL,
and while the applicability of domestic protection regimes is not regulated by the threshold of
Jjurisdiction, it 1s informative that the two tendencies can also be observed in domestic contexts:
For example, they are mirrored by the jurisprudence of the US Supreme Court, which takes
a restrictive approach to the extraterritorial reach of constitutional protection (US Supreme
Court 1990, 494 US 259), struggles with providing coherent principles on it, and tends to avoid
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this ‘sensitive’ and ‘far reaching’ question (US Supreme Court 2017, 582 US , slip. op. at 5).
Lastly, and most importantly, ETOs continue to face resistance on the part of duty-bearers at
stake, 1i.e., states (cf. illustratively HRC 2018 and there e.g., the statements of The Netherlands,
para. 29; or United States, paras. 13 and 15; also, France 2019, para. 18).

These two common threads point to the need for further research on the normative back-

ground of ETO:s. If the territorial paradigm shall be won over, and if coherent approaches to
extraterritorial applicability shall be developed, they need firmer grounding.

Concerns behind skepticism towards
extraterritorial human rights obligations

In the philosophical debate on global justice, two strands of theories stand for contrary per-
spectives on the reach of duties to individuals. Cosmopolitan theories typically take a universalist
starting point, assuming that any limitations to the universal reach of such duties need to be justi-
fied. In contrast, statist theories diagnose an elemental difference between the domestic and the
global sphere, asserting that the burden of proof lies with those that aim at expanding obligations
beyond national boundaries. The next section provides a (non-exhaustive) list of statist theories
and suggests how they could be deployed for developing arguments against ETOs. Even though,
so far, many of these theories have not explicitly been linked to the ETO debate, and even
though more moderate exponents associated with them often refrain from thoroughly denying
any obligations to outsiders, their skeptical views on the general moral idea of universal human
rights and on their legal codification contain premises that could furnish such arguments against
ETOs—at least in their more radical versions. Hence, they provide clues to the concerns that
may stand behind the persistence of the territorial paradigm.

First, the legitimacy of ETOs could be denied from a perspective of International Relations
(IR) Realism—a theory that, as its name says, is typically associated with the field of IR but that
has had important reverberations in political philosophy. It goes back to authors like Morgenthau
(1949) or Waltz (1979) and has recently been revived as an alternative to the liberalist picture
(e.g., Williams 2005; Geuss 2008). According to the realist, the international sphere—strictly
differing from the domestic one—is marked by constant threat and prone to conflicts. In this
anarchical setting, the state functions as the central agent and power as its main instrument. States
primarily (or exclusively) pursue national self-interest and the relations among them are not
governed by morality but by standards of rationality and effectiveness. In contemporary versions,
liberal universalist ideas like human rights, the triumph of which had marked the years after the
Cold War, are said to have arrived at their end point.

Realists tend to reject the moral idea of universal human rights and their legal codification
in general, which they declare incompatible with the setup of the international sphere. Adopting
this perspective, the mere idea of ETOs—i.e., of legally introducing diagonal obligations of a
state to individuals abroad—must be regarded as naive, given that states’ motives simply do not
depend on the content of international norms but on national interest. Respect for the former
is always conditional upon its congruency with the latter. Direct duties to persons abroad would
illegitimately limit states’ pursuit of self-interest in foreign affairs (Morgenthau 1949, p. 210; see
also US Supreme Court 1990, 494 US 259, 273-275).

Second, in this view, it is hypocritical to incorporate moral concerns—like the one behind
human rights—into transnational relations and international law, considering that states would
only hide their real motivation behind such efforts—their self-interests—behind the fagade of
the former (e.g., Morgenthau 1979, pp. 4-7). Applying this view to the issue of ETOs, realists
could thus assert that if there was a general system positing norms on other states’ territories
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that do not stem from the latter’s sovereign decision, this would increase the opportunities to
imperialistically inflict standards of hegemonic states onto others.

Communitarianism—a theory rooted in moral philosophy but often applied to political
theory—provides a second potential strand of skepticism. Communitarians oppose the liberalist
individualistic perspective, asserting that individual identity is essentially determined by social
bonds (e.g., Taylor 1985, pp. 187 f1.). Humans attach great significance to similarity and otherness,
they are naturally partial to the near and dear and motivationally incapable of expanding solidar-
ity to distant strangers. Particularity—the fact that someone is my sister or my compatriot—is of
intrinsic importance to us, generating sui generis moral reasons that are not reducible to impartial
and universalist moral concerns, the source of which would lie outside the community. Applied to
national or political communities, it is the mutual sharing of values, history, culture, and traditions
that makes membership of them such an essential value for individuals, their identity, socialization,
moral education, and flourishing (e.g., MacIntyre 1984; Walzer 1983, pp. 31-63 and p. 314). They
are perceived as essentially involving a network of exclusive obligations to co-members (or at least
special obligations to prioritize them). From a hard communitarian position, it could be derived
that there are no grounds for subjecting the state to obligations that are based on universalist ideas
and that expand beyond its own community—thus, that there are no grounds for ETOs.

Related concerns stand behind neo-republicanism, a prominent approach in political theory,
which assigns central value to freedom from others’ control. Freedom can be defined as non-
domination, i.e., the guarantee of not being subject to the arbitrary will of others (Pettit 1997).
As a prerequisite for realizing freedom, collective self-determination is of particular significance:
Individual freedom requires internal freedom of one’s political community, i.e., collective self-
determination—and the latter requires freedom of the state from external agents: It must only
act upon standards on which its members have autonomously agreed and that reflect the will of
the community (Pettit 2016).

With respect to individual rights protection, the neo-republican must generally hold that
if such norms exist, they can only result from the activity and the consent of the community.
Based on this perspective, she could add that extraterritorially applying IHRL norms in order to
protect non-members cannot reflect the will of members but rather mirrors external and universal
standards. Accepting such standards would be equal to subjecting the state to the arbitrary will of
outside agents and thus result in domination. This can be combined with a voluntarist view on
the authority of international law, which describes participation in the latter as a fully voluntary
undertaking, rooted in sovereign consent that reflects members’ will.

From a similar perspective, Nagel promotes a specific version of a political theory of justice,
arguing that justice is not a pre-institutional concept but only (and necessarily) arises within
the context of institutions and among members of the corresponding community (2005). In his
account, it only pertains within ‘thick’ institutional frameworks characterized by, first, coerciveness
over members and, second, the fact that members at the same time participate as co-authors of the
coercive structure, 1.e., the state acts in their names. According to Nagel, it is this unique combina-
tion that generates duties of justice (pp. 128—130)—and that, at least as of today, only exists in the
context of the domestic state. He regards the international order as categorically different: Neither
is it structured by coercion (but by consent of its subjects, i.e., states), nor can individuals act as
co-authors (as its norms are not enacted by them but by the state) (pp. 137-143). Hence, justice
obligations do not apply here. Thus, on condition that human rights duties can be classified as
duties of justice,” Nagel’s approach entails that they only hold within the domestic context,
obliging the state vis-a-vis insiders but not vis-a-vis outside non-members.

A further cluster of concerns springs from moral relativism—in particular, from the relativist cri-
tique of universal human rights. According to cultural relativism, values and principles—including
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conceptions of individual rights—are defined relative to the particular historical, social, religious,
and cultural context. To this descriptive thesis, the moral relativist adds the normative premise
that, given this fact, all sets of values and principles deserve equal respect.

According to the relativist critique, what is today referred to as ‘human rights’ does not flow
from a universally shared but from a specific modern, Western, and liberal value set (e.g., Brown
1997), which is incompatible with, for example, Asian values that attach great significance to
collectivity. Declaring the former universally valid results in an ethnocentric, parochial, imperi-
alistic, neo-colonialist, or neo-liberalist imposition of values onto others who do not share them
(from a postcolonial perspective, e.g., Mutua 2002; Koskenniemi 2018; for the neo-liberalist
critique, Hardt and Negri 2000; from the perspective of pragmatism, Rorty 1989). When apply-
ing their general critique of human rights to the question at issue, relativists could argue that
equipping human rights law with extraterritorial reach would introduce a system that adds to
the illegitimate nature of the enterprise. The duties a state has must be derived from its particu-
lar context-specific conceptions and only hold vis-a-vis its members. When states act abroad,
the norms they are subject to must stem from the territorial context on which they are acting.
Other societies have ‘wholly dissimilar traditions and institutions’ (US Supreme Court 1990, 494
US 259, 278 (Kennedy J., concurring)), and a political community cannot simply inflict its way
of fundamental rights protection on territories abroad.

Why skepticism is unfounded

After this summarized listing of several concerns that could motivate the persistence of the ter-
ritorial paradigm, this section focuses on the weaknesses of these objections—an analysis that in
turn will help identify aspects relevant to the normative justification of ETOs.

The empirical analysis of IR Realism certainly points to important features of the interna-
tional sphere. At the same time, there is reason to doubt that states only act on self-interest, that
human rights law does not make any difference, and that a firm judicial recognition of ETOs
would not influence states’ conduct at all. Of course, some states notoriously fail to comply with
IHRL, and its introduction has not resulted in the global demolition of injustices. However, it
has certainly had some—and not only minor—achievements, be it at the level of compliance,
adjudication, or awareness-raising. Furthermore, the empirical realist analysis does not by itself
have implications for the normative legitimacy of extraterritorially applying human rights norms:
There is a gap between Is and Ought. If some states tend to ignore human rights when affecting
people abroad, this does not yet mean they are justified in doing so. Morality applies whenever
human-controlled actions have effects on other sentient beings, regardless of the acceptance of
its applicability by its subjects, the confrontative and decentralized nature of the setting, and the
territorial location of these eftects (Caney 2006, p. 276).

Second, the concept of national interest—vague as it is—need not be in contradiction with a
concern for human rights. On the one hand, compliance with human rights both at home and
abroad can contribute to international stability and thereby promote domestic interests, too. On
the other hand, states also have non-instrumental interests in taking human rights, as common
concerns of humankind, seriously (Ryngaert 2015, pp. 102—111).This is what basic constitutional
principles routinely assert by declaring human rights constitutive parts of the national value set
(e.g., Grundgesetz fiir die Bundesrepublik Deutschland, art. 1). But if this is the case, then their value
cannot simply evaporate when this very state’s acts have effects beyond its national borders.

A nationalist argument against ETOs based on a hard communitarian position is equally
unconvincing. First, if one’s personal and moral identity develops within a specific context, that
does not yet mean that moral norms only apply within this context. For example, to see how one’s
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communal structure treats non-members and to learn that the latter also have legitimate claims
form central parts of moral education. Moreover, various real-life counterexamples prove that
humans are not virtually incapable of solidarity to strangers. Likewise, one should avoid overstat-
ing the uniformity within and the differences among communities (Langford and Darrow 2013,
pp. 422—423). It has always been the case—and today’s globalized world just more evidently
illustrates it—that values and interests are shared across territorial boundaries, and so are the
social bonds that individuals hold dear. What co-members of anonymous political communities
share is unlikely as thick and uniform as nationalist communitarians portray it. This indicates that
the general strategy of drawing normative implications from the analogy between personal and
political relationships is mistaken: These are two very distinct phenomena. While the latter may
be instrumentally valuable for realizing individual goods, their value is not of an intrinsic kind.
Moreover, individuals are doubtlessly social animals, but they are not reducible to their social
bonds—and it is this very idea that human rights as rights of human beings that do not depend
on membership (except for membership of humanity) reflect.

Second, partiality is certainly not something that stafes, in the area of human rights, cannot
overcome. Second-level impartiality, which applies to institutions like the state and is ensured by
law, might precisely define and enable legitimate degrees of first-order partiality, i.e., for individ-
uals to act partial to their personal concerns. The discussion at issue concerns the principles by
which international law should oblige states when it comes to actions that affect individuals’ human
rights. At least in this area and for this actor, being mine does not make a foundational difference.

Again, members factually perceiving the state as having exclusive obligations to its members
does not mean that such obligations are normatively justified. If insiders always get priority (or
exclusive concern), outsiders get at least less (or no) concern. This raises justification conditions
of such prioritizing considerably, especially if what is at stake for the outsider is of a fundamental
nature—such as in the case of human rights. This is especially problematic in situations where
states are acting abroad: Downplaying or denying the duty of a state agent located abroad not to
violate human rights of local residents by referring to its special duties to compatriots at home
comes close to denying human rights at all.

The neo-republican concerns toward ETOs are, first, in tension with contemporary reality:
In today’s world, where threats to individual goods are increasingly of a global nature—be it
climate change, transnational crime, or cyber attacks—maximizing states’ external freedom is
unlikely to guarantee internal freedom for their members. Rather, securing the latter often
depends on states’ participation in cooperative global efforts to tackle these challenges. Plus, a
voluntarist take on international law opens the door to unpredictable unilateralism (Criddle and
Fox-Decent 2019, p. 291), whereas the reliable application of norms like those of IHRL to all
domains and locations of state conduct fosters predictability—and thereby precisely reduces the
risks of insecurity and arbitrariness.

Second, within the community, collective freedom does not guarantee individual freedom.
Individuals, especially those belonging to minorities, precisely rely on protections in the form of
constitutional or—as a backstop—international rights, should the will of the majority threaten
to undermine their freedom. Moreover, while it is certainly crucial for individuals to partici-
pate in some exercise of autonomy at the collective level, it is not crucial for them that this
collective autonomy includes being free from duties to non-members and disregarding non-
members’ claims to freedom and autonomy. If individual freedom is so significant, then it must
be significant for all human beings, regardless of their territorial location.

The pertinence of Nagel’s account to the issue of ETOs depends on the adequacy of defining
human rights duties as a category of justice obligations. This is a substantial assumption that will
need to be explicated when the discussion turns to the normative justification of ETOs. At this
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point, the critique proceeds from this assumption, spotlighting two main problems of employing
Nagel’s approach as an argument against ETOs.

First, institutional obligations—i.e., obligations of institutions—do not have to be associative
obligations: They are not only directed at those who formally classify as the respective institu-
tions’ members but at everyone affected by this institutional structure. If institutions are essen-
tially charged with the protection of justice concerns, then these concerns do not become
irrelevant when institutional conduct affects non-members. Justice regulates institutions, not
vice versa: It is not the particular institutional community that defines what justice demands.
Justice principles—including human rights—set substantive constraints on institutions that are
not contingent, neither on domestic decision-making nor on geographical facts. As Kumm puts
it, if state conduct has negative externalities abroad that touch upon justice-relevant concerns—
such as human rights—they cannot be left to states’ sovereign decision but must be regulated by
international law, whether states have explicitly consented or not (2013, p. 613).

Moreover, outsiders typically do not have the judicial, political, and societal means para-
digmatically available to insiders, to defend themselves against infringements of basic rights. In
other words, while they can be exposed to coercive acts of foreign states, they lack the means to
participate as co-authors. Human rights—especially internationally guaranteed rights—exactly
provide crucial means of protection for whom it is more difficult or impossible to rely on
domestic mechanisms.

‘What stands behind both the neo-republican and the institutionalist skepticism toward uni-
versal human rights is the worry of an unresolvable tension between genuine popular sover-
eignty and being constrained by such universal norms, assuming that the latter reflect standards
that do not derive from the will of those subjected. This suspicion is mistaken. Subjugation
to regimes of basic rights protection (at domestic or international levels) does not undermine
popular sovereignty but, on the contrary, likely increases its legitimacy. The idea of democratic
self-determination is not only a procedural but also a substantive one, including preconditions
that cannot be made the objects of the decision-making process—such as, centrally, fundamental
rights. These are not external standards that compromise popular sovereignty; rather, they enhance
individuals’ capacity for autonomy, freedom, and living a life in dignity. Their source is not the
arbitrary will of an outside agent but lies in each and every individual, within or beyond borders.

Second, it is empirically questionable whether Nagel is correct in asserting that ‘thin’ inter-
national institutions categorically differ from domestic ones. For example, contemporary inter-
national law amounts to an expansive (even if not yet fully comprehensive) legal system with
at least some coercive structures, which recognizes individuals as direct legal subjects, enables at
least indirect participation (even if mediated by individuals’ ability to participate domestically),
and is increasingly accompanied by the evolution of a global civil society. International norms,
politics, and agents have actual and potential, direct and indirect impacts on individuals’ lives.
As of today, some international institutions might be gradually thinner but not all of them are
categorically distinct to domestic ones (the EU being a paradigmatic example).

On closer inspection, the general relativist critique of universal human rights itself takes a
universalist moral position: It relies on the implicit premise that it is—universally—wrong to
impose own norms to others, implying a universal principle of tolerance and ascribing norma-
tive superiority to cultural diversity. Moreover, its claim about the hypocrite nature of human
rights efforts, which ETOs would multiply, is only valid insofar as the assumption of the univer-
sal justifiability of human rights is wrong. Only then could obeying them abroad mean illegiti-
mately imposing foreign standards. In addition, it is important to underline that foundationally
universally justified principles can still be formulated (e.g., in positive law) or applied (e.g., by
judicial bodies) in context-sensitive ways.
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The relativist overstates the dichotomy between Western and non-Western values and ignores
the wide convergence on values and principles across the globe—especially on core principles
behind IHRL (Sen 1996). Moreover, the conception behind IHRL attaching significance to
individual autonomy neither contradicts community concerns nor undermines cultural diver-
sity: Autonomy-based norms can precisely serve as a means to protect diversity (cf. Coomaras-
wamy 2013, p. 53), and their extraterritorial extension could actually contribute to protecting
the diverse needs and interests of outsiders.

Lastly, human rights have certainly been misused to conceal other (sometimes imperialist)
motives—by both Western and non-Western regimes. However, this does not render the con-
cept itself an illegitimate instrument of the powerful. It is precisely in extraterritorial settings,
too, where human rights are crucial for protecting individuals who are exposed to foreign state
acts and have only limited other means of protection available. At the very least, a firm legal
recognition of ETOs would entail a common set of expectations that if foreign interventions are
made, human rights must not be left behind.

Normatively justifying extraterritorial human rights obligations

The above discussion of the concerns that might motivate skepticism towards ETOs now allows
for identifying aspects relevant to the normative justification of these obligations.

The first cluster of such aspects concerns the core idea behind human rights obligations, which
correspond to rights assigned by virtue of being human. This ‘being human’ refers to a distinct
core of human nature, which is universally shared. This conception of universally shared rights
sketches the core idea behind human rights. If it is denied, it is not clear how one could still
speak of human rights. And, as alluded to when discussing Nagel’s approach, human rights are
foundationally a justice-relevant domain: It is the basic idea of justice to treat everyone equally
who is equal with respect to the relevant aspects at issue. Consequently, it is a demand of justice
to apply the foundational norms that are assigned by virtue of the universally shared core of
human nature—human rights—to everyone equally as well (Mahlmann 2008, pp. 447—453 and
pp- 518-519). And it is this basic moral idea that stands behind the legal protection of human
rights—at the international level and, arguably, also at the domestic level.

However, as rights do not only consist of claims but also of obligations, the universality of
rights suggests the universality of obligations (Skogly 2010, pp. 833—834). At the very least, the
legitimate starting point is the general assumption that human rights obligations hold universally,
too. In other words, the point of departure for the debate on their reach should be a universalist
one, namely the assumption that states are, in principle, bound by them whenever and wherever they
affect human beings. Thus, the burden of proof does not lie with those who wish to expand duties
beyond states’ borders but with those who would want to constrain them to these very borders.

As it seems, it is already this basic moral idea behind human rights that is in tension with
asserting that states are only bound with regard to part of their actions or omissions with effects
on individuals, namely those the effects of which happen to materialize on their territory.

The second cluster of considerations relevant to the justification of states’ ETOs concerns
the nature of the duty-bearer at stake here. As the paradigmatic human rights duty-bearer, the state
is the actor that means the biggest threat to human rights and, at the same time, that can most
reliantly and effectively protect human rights. This ambiguity stems from the multifaceted nature
of this institution, which can both positively and negatively affect people in major ways, not only
through unique means of normative, legal authority but also through its enormous de facto power
and resources. At the same time, states are institutions set up in the service of individuals (IC]
2010, Separate Op. Cancado Trindade, para. 239; even if, evidently, not every factual state lives
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up to this demand). This ambiguity mirrors the basic insight behind human rights, namely that
human beings need to be protected from states’ extraordinary power (requiring states to respect
human rights) and at the same time must rely on this powerful agent set up for them (obliging
states to also protect and fulfil human rights). Accordingly, human rights obligations must nor-
matively delimit and define the space of legitimate state action.* While statehood is not a necessary
condition for being a human rights duty-bearer, it certainly amounts to a sufficient condition.

This directly bears on the question of ETOs. It entails that human rights obligations bind
states by virtue of their mere statehood and, consequently, with regard to all their conduct that
affects human beings—at home or abroad. For these duty-bearers, being subject to human rights
obligations means being subject to substantive restrictions on their freedom of action (including
negative duties to refrain from acting as well as positive duties to act), which do not depend on
the location of the effects of their acts or on other contingencies—unless this can be justified.

It is true that, given the global status quo, it is often the domestic state on the protection
of which individuals most urgently depend: Typically, it is my state of residence that can most
easily violate my rights as well as most efficiently protect them. However, this does not make
membership a necessary condition for human rights obligations to apply. Today, people are rou-
tinely exposed to the effects of foreign states’ actions, too. While outsiders’ vulnerability is not
necessarily greater than that of insiders—typically, the opposite is the case—it evolves within a
special context, given that outsiders’ means to defend themselves tend to be more limited. It is
often more arduous for them to challenge a foreign state’s violations in its domestic courts, to
influence foreign state conduct by participating in decision-making, or to raise awareness on and
demand justifications for this conduct in public debate. In this diagonal relation, in which other
means of protection are often limited, ETOs provide critical protection. If human rights stand-
ards essentially regulate relationships between states and individuals, then they must also govern
diagonal relationships between states and foreign individuals (Miiller 2020). In other words,
while membership of political communities, collective self~-determination, or co-authorship can
certainly be of moral and legal relevance, what must be denied is that they serve as necessary
thresholds for the applicability of human rights duties.

Lastly, ETOs are certainly demanding requirements. Yet, the institution state, which comes
with a legal system, precisely has the intention of and capacity for discharging such demands.
One of the crucial points behind normative systems like morality and law is to ensure impar-
tiality as the foundational touchstone of regulating human interactions. They do so, infer alia, by
dividing moral labor and allocating demanding, impartial, and universal duties to institutions like
the state, leaving more leeway for individuals to act on personal concerns.

To sum up, foundationally, at least in this domain (human rights) and at least for this actor (the
institution state), the point of departure must be that obligations hold universally. Thus, it is not their
universal reach but, on the contrary, their limitation to territory that bears the burden of proof.

How to approach jurisdiction

Moral norms are not necessarily directly translatable to legal ones, but there are domains
in which ethical theory should crucially inform the content or interpretation of the lat-
ter. This nexus is particularly strong in the area of human rights, the legalization of which
is based on their basic moral idea. At the same time, ethical reasoning cannot ignore legal
reality—inter alia, it must consider the content of positive law. Thus, the idea here is that the
normative idea behind human rights obligations should guide the interpretation of corre-
sponding legal norms and their applicability conditions as enshrined in positive law—such
as, in IHRL, of jurisdiction.
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That said, the universalist starting point argued for above can only serve as a first approxima-
tion to jurisdiction: It must be translated into legally workable criteria of how to interpret this
central notion (e.g., promising guidelines based on a universalist starting point are provided by
the Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social, and
Cultural Rights). The following limits itself to pointing to selected aspects the above reflections
entail for a coherent interpretation of jurisdiction.

First, it must capture the ambiguous and multifaceted nature of states as human rights duty-
bearers: They can exercise jurisdiction by acting as bearers of legal authority but also by making
use of their factual power, whether in lawful or unlawful ways. That said, states cannot be obliged
to do the impossible. The effects over which they can reasonably be said to exercise jurisdic-
tion cannot include distant side-effects they could not have foreseen or altered by lawful and
proportionate means.

Second, the multifaceted nature of states must also be mirrored in the multidimensionality
of ETO. In this respect, it is important that jurisdiction and corresponding obligations can be
divided and tailored, especially as in extraterritorial situations, it is often the case that many states
are involved.

Third, the interpretation of jurisdiction must still account for the fact that it is—mnot necessarily
but typically—the domestic state on the protection of which individuals most urgently depend,
without thereby assigning foundational significance to relations of membership or territory.
Rather, these relations serve as a mere ‘rule of coordination’ (Shany 2013, p. 69). Given the con-
temporary statist system, there might be instrumental reasons for allocating primary obligations to
the domestic state: This then serves as an efficient instrument of realizing the overall universalist
aim—but there is nothing more behind the domestic relation.

Fourth—and this point goes beyond the question of how to interpret jurisdiction—it must
be ensured that human rights protection provides a reliable mechanism in light of outsiders’
limited means. Inter alia, ETOs must be accompanied by measures enabling or enhancing the
enforceability and justiciability of these—doubtlessly complex—norms. This includes, among
many other things, enabling outsiders’ access to domestic and international courts by removing
formal and practical barriers, or equipping judicial bodies with the adequate means to analyze
situations that occurred far away (cf. also Maastricht Principles, pp. 36—41).

In sum, a coherent model of how to interpret jurisdiction must translate the foundational moral
insight—namely that states, as institutional tools for humans and in light of their multifaceted role,
are universally bound by human rights norms—into a practicable criterion sensitive to legal real-
ity. Such a criterion must be coherent and principled, but it is clear that it will, to a certain extent,
remain an abstract standard that, eventually, has to be put into practice by judicial bodies—which
is, however, a task such bodies are essentially and routinely entrusted with. And in undertaking this
task, they should be guided by the universalist normative idea behind human rights obligations.

Moreover, while jurisdiction—so reinterpreted—might be able to cover ETOs sensu stricto
(Vandenhole 2012, p. 5), it will still leave many transnational rights concerns unanswered. It
is unlikely to capture what normative considerations also point to: That there are, in addition,
obligations to the entire human community that do not depend on any underlying jurisdictional
link. Such global obligations to work toward the universal realization of human rights (cf. Maastricht
Principle 8b; Skogly in this volume) also have a firm normative standing, even if they cannot fully
be captured by current positive human rights law, the applicability of which is, to a large extent,
conditioned on the notion of jurisdiction. In this area, a comprehensive implementation of
ETOs might not be achievable exclusively through reinterpretation of positive human rights law—
even though some current regimes could account for such global obligations. Here, the norma-
tive idea behind human rights obligations suggests that positive law might also have to evolve.

62



Justifying ETOs of human rights

Conclusion

The present chapter has concluded that, taking seriously the idea behind human rights, the legiti-
mate starting point as to states’ human rights obligations is a universalist one.Thus, it is not their uni-
versal reach but rather any territorial limitations of such obligations that bear the burden of proof.
In times of globalization, the introduction of new technological means that allow for causing
distant harm at the push of a button, the academic revival of statist and nationalist accounts, the
success of their political derivatives all over the world, and the rising human rights critique in
both academia and practice, the debate on ETOs is timelier than ever. The present contribution
has sought to contribute to strengthening the justificatory basis of these duties, which, as state
practice indicates, continues to be a major task. Such theoretically oriented background work
can hope to contribute to greater coherence and ultimately to the growing acceptance of ETOs
in scholarship, jurisprudence—and, ultimately, among the duty-bearers at stake, namely states.

Notes

1. This contribution formed part of a research project on «The Legal Philosophy of Extraterritorial
Applications of Human Rights» (2018-2021), funded by the Swiss National Science Foundation and
led by Prof. Matthias Mahlmann at the University of Zurich.

2. This gap in normative theorizing is not without notable exceptions on the part of legal scholars (inter
alia Langford and Darrow 2013; Milanovi¢ 2013; Gibney 2016; Raible 2020).

3. Nagel might object that his theses only concern positive duties of socioeconomic justice, as he grants that
a ‘minimal humanitarian morality’ could apply beyond the domestic context (2005, pp. 126—132).
However, Nagel’s ‘minimal humanitarian morality’ is well below contemporary THRL: It is restricted
to negative duties not to commit atrocities and of an ethically humanitarian kind, differentiating it to
stringent moral and legal human rights obligations (Cohen and Sabel 2006, p. 173).

4. Compliance with human rights is certainly not a sufficient condition of state conduct to be legitimate.
Moreover, many state actions do not concern fundamental rights issues. Hence, it is only suggested that
legitimate state conduct must not involve human rights violations.
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Nowhere countries: When
states use extra-territoriality
at home to circumvent legal,

human and refugee rights

Pauline Maillet

Introduction

The opening statement of the Maastricht Principles laments the fact that, ‘despite the universality
of human rights, many states still interpret their human rights obligations as being applicable
only within their own borders’. Concurring with the Maastricht Principles’ observation, this
chapter discusses how two states have redrawn their borders in order to escape or lessen their
legal, human and refugee rights obligations. Contrary to the other contributors, I am concerned
with the protection that states owe to individuals located within their geographical boundaries,
on pieces of land declared extra-national. I use the term ‘extra-territoriality’ (with a hyphen) to
refer to exclusionary practices taking place within states’ territories. More precisely, this term
refers to the designation, by a state, of a piece of its territory as ‘not national territory’, for cer-
tain categories of people: non-citizens depicted as undesirable. The term ‘nowhere countries’,
coined by French activists, aptly describes these spaces deemed extra-territorial for non-citizens
categorized as undesirable. Nowhere countries can be established and thrive on any part of a
state territory, but international zones at airports and islands have been spaces of choice for
these zones of exclusion. Nowhere countries have been used by some states to curtail access to
domestic legal rights as well as access to human and refugee rights granted by international law.
While the other contributors to this volume explore the duties of states outside of their ter-
ritorial boundaries, this chapter reaffirms states’ obligations to individuals located within their
territories, in places labelled extra-territorial.

Drawing from the French and the Canadian cases, I argue that exclusion from rights through
extra-territoriality may take two main forms. Under the first configuration of extra-territoriality,
state authorities consider non-citizens to be not physically located on the state’s territory. Exclu-
sion from rights is triggered by geography and legal absence: situated in a geographical space
construed as non-national, some incoming people are denied access to the legal, human and
refugee rights attached to sovereign territory. Under this first configuration, the non-citizens in
question are placed in a legal limbo: they are left outside of applicable legal frameworks, both
at the domestic and international levels. This is what happened to non-citizens stranded in the
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international zone at Paris’ airports in France in the 1980s and early 1990s: the government
instructed border authorities to disregard the applicable domestic legal framework and its associ-
ated rights. Foreign nationals were refused the protection of the law on account of their location
in a space portrayed as extra-territorial. Similarly, people from the Fujian Province who arrived
off the Canadian coast of British Columbia in 1999 were taken to the Esquimalt naval base on
Vancouver Island, a place depicted as ‘Not-Canada’ (Mountz 2010). Canadian authorities declared
the naval base a ‘port of entry’ claiming that the Chinese people were still walking the tunnels of
an international airport, not yet landed in Canada.This trick allowed the Canadian government
to deny access to lawyers during processing at the base: migrants being assessed at a port of entry
did not have the right to legal counsel under Canadian law. This first configuration of extra-
territoriality attracted widespread criticism from human and refugee rights activists, lawyers and
courts, and may have forced states to resort to a subtler configuration.

The second form of extra-territoriality (the second and the first form not being mutu-
ally exclusive) is less manifest: when physically located in spaces deemed extra-territorial, non-
citizens are not refused legal protection. Instead, they are subjected to a less protective regime
compared to that granted to foreign nationals who are not located in spaces construed as extra-
national. Exclusion from the regular rights regime is triggered by geography and a legal tech-
nique. Although non-citizens receive the exclusionary status when located in a space declared
extra-territorial, the exclusionary regime follows them well after they leave this space. Once
non-citizens are assigned to the French legal regime of exclusion, they carry it with them wher-
ever they go. The waiting zone has created a particular legal space of lesser rights that always
accompanies the individual, no matter his or her location. Practitioners explain that non-citizens
carry the waiting zone status like a ‘backpack’ or are in a waiting zone ‘bubble’.

Importantly, alternate legal regimes may be enshrined in the law or exist de facto, as evidenced
by the Canadian case. The Chinese boat people’s location on Esquimalt naval base, a space
declared extra-territorial, triggered a less protective legal regime that was not engraved in Cana-
dian law. While the asylum seekers were granted due process on paper, in practice their access
to rights was altered by their passage through a place considered as ‘Not-Canada’. The second
form of exclusion from rights through extra-territoriality allows states to appear engaged in
the global refugee regime while subverting it. Both configurations of extra-territoriality enable
states to tailor the border to suit their immigration goals and to evade their obligations under the
Refugee Convention. While the state practices hereby described are not limited to France and
Canada, this chapter will only be able to cover that of the two aforementioned states.

First configuration of extra-territoriality at home: Exclusion
from rights through geography and a legal absence

The case of the international zone at French
airports in the 1980s and 1990s

International airports are interesting sites where legal and cartographic borders do not map
onto one another (Lochak 1992). There, borders are created at the heart of states’ territories,
without a territorial delimitation between states. This creation of borders ex nihilo, or what Del
Valle Galvez (2005) refers to as the ‘legal fiction of the interior border’, is permissible under
international law; as there is no human right to enter a country, except one’s own.The admission
of an individual to a country is a state’s discretionary act. However, as Del Valle Galvez (2005)
explains, this ‘legal fiction of the interior border’ can easily lead to an ‘extra-territorial legal fic-
tion’ (hyphen added). France implemented this extra-territorial legal fiction in the 1980s and
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early 1990s. The French government considered individuals in international zones to be not on
French territory for they had not gone through police control and customs. Thus, France trans-
formed the legal distinction between de facto entry and formal entry (that characterizes the ‘legal
fiction of the interior border’) into the dichotomy formal entry/no formal entry.

At the time, the status of the international zone, also called ‘transit zone’, was not well
defined. International law did not explicitly state whether or not transit zones were part of a
state’s territory or what laws applied to passengers located in these spaces. Originally, Annex
9 to the Chicago Convention’s definition of a ‘direct transit area’ (First edition, 1950) did not
include passengers. At first, it was ‘a special area established in connection with an international
airport, approved by the public authorities concerned and under their direct supervision for
accommodation of traffic which is pausing briefly in its passage through the Contracting state’.
In 2004 the Facilitation Division of the International Civil Aviation Organization proposed to
broaden this definition to mention that ‘passengers can stay during transit or transfer without
being submitted to border control’ in the direct transit area (FAL/12-WP/6, 12/11/03). This
international legal instrument did not, and still does not, specify the perimeter of the direct tran-
sit area. It became apparent in 1993, at a conference gathering lawyers and activists from Europe
and North America, that countries delineated airport transit zones’ perimeter differently (Anafé
1993). This lack of consensus allowed the French government to claim that the international
zone included hotels.

Nevertheless, it does not mean that airports’ transit zones were not covered by international
law in the 1980s. As previously mentioned, Annex 9 to the Chicago Convention established
that the transit zone was directly supervised or controlled by the public authorities of the state concerned.
This meant that the state in question exercised its territorial sovereignty over the transit zone.As
Labayle (1993, p. 48) explains, a state exercising its sovereignty over a territory is competent both
to create and implement rules. As soon as international legal scholars, international human rights
courts and treaty monitoring bodies turned to the matter of the international or transit zone,
they clearly stated that this space was integrally part of the state’s territory. Under international
law, airports’ transit zones are not extra-territorial spaces.

In the years preceding the Law on the Waiting Zone (July 6, 1992), French law provided
for the detention of non-citizens turned away at the border and equipped them with legal
safeguards. The 1945 Ordinance (art. 35 bis) allowed detention of non-admitted individuals in
administrative facilities for a maximum of seven days — time period deemed necessary for them
to be returned. However, detention was to take place ‘in case of absolute necessity’ during ‘the
time strictly necessary for the departure’ of the foreign national. While the decision to detain
was taken by an administrative agent, detainees had to be presented to a liberty and custody
judge after 24 hours. On an exceptional basis, the judge could extend the duration of detention
to six more days, bringing the maximum amount of time spent in confinement to seven days in
total. After this time, if return had not occurred, the non-citizen had to be set free. The judge’s
decision could be appealed and the public prosecutor (immediately informed of the detention
decision) always had the possibility of checking detention conditions. Important rights were
attached to Article 35 bis, including the rights to see a doctor and a counsel and to communi-
cate with the consulate or any person of the detainee’s choosing. Non-French speakers had to
be notified of the aforementioned rights by an interpreter.

Claiming that international zones were extra-national spaces allowed the French government
to circumvent domestic and international laws. According to the newspaper Le Monde (Bernard
1992), 10,000 travellers per year were denied entry into France due to missing or improper
travel documents. Less than 1% of these travellers were placed in administrative detention under
the legal rules applicable at the time. Therefore, in the 1980s and the early 1990s, the bulk of
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the non-citizens rejected at the border were held in the international zone in a legal vacuum.
Detention outside of the 1945 Ordinance allowed the border police to keep non-admitted
foreign nationals for more than seven days and, generally, to deny them the safeguards provided
by Article 35 bis of the same Ordinance. Rejected passengers were left outside of the protective
reach of domestic laws.

As far as asylum seekers were concerned, French legislation did not permit their detention.
Indeed, the 1945 Ordinance authorized detention only once a non-admission decision was made, not
before. At the time, a decree (May 27, 1982) stated that only the Ministry of the Interior could
decide to deny entry to asylum seekers, after consulting with the Ministry of Foreign Affairs.
From September 1991 refugee agency representatives were delegated to the borders to hear
claimants and advise the Ministry of Foreign Affairs before it offered its opinion to the Minis-
try of the Interior (Lochak 1992, p. 680). Importantly, France was already a party to the 1951
Refugee Convention and to its 1967 Protocol. As such, the French state had to honour its non-
refoulement obligation and could not impose criminal sanctions against refugees for illegal entry
(respectively arts. 33 and 31 of the Refugee Convention). The duty of non-refoulement is the cor-
nerstone of refugee law: it ‘prohibits states from exposing a refugee “in any manner whatsoever”
to the risk of being persecuted for a Convention reason’ (Hathaway and Gammeltoft-Hansen
2015, p. 238). Domestic legislation acknowledged the obligation to take international conven-
tions into account in entry decisions (1945 Ordinance, art. 5). Under domestic and international
law;, asylum seekers could not be denied entry for lack of travel documents. They could only be
refused access for security reasons, under Article 5 of the 1945 Ordinance: threat to the public
order, previous banishment from territory or deportation order.

In practice, those seeking international protection could be confined for days or weeks in the
international zone while the refugee agency, the Ministry of Foreign Affairs and the Ministry of
the Interior decided on their cases. Some claimants also experienced refoulement. To justify these
practices, the French government argued that the international zone had extra-territorial status.
As explained by Hoop de Schefter, Council of Europe rapporteur, who visited R oissy-Charles
de Gaulle (CDG) Airport on November 20, 1989:

Asylum-seekers are detained in a so-called international zone at the airport, which means
that they are not yet on French territory and the French authorities are therefore not under
a legal obligation to examine the request as they would be if a request was made by some-
one already on French territory. The international zone has no legal background and must
be considered as a device to avoid obligations [...]. No legal basis for detention exists and a

maximum term is not prescribed by law.
(Lord Mackie of Benshie 1991, p. 7)

French authorities at Charles de Gaulle Airport assumed that they were under no legal obliga-
tion to examine asylum seekers’ requests in international zones, on the basis that they were not
on French territory yet. While French authorities insisted that the duration of detention was
limited to a week, some asylum claimants told the Council of Europe Rapporteur that they
had been waiting for six weeks in the international zone (Lord Mackie of Benshie 1991, p. 7).

Those denied admission or waiting on an admission decision at French airport borders
were detained in small holding rooms in the airport’s international zone and/or in nearby
hotels, which were construed as an extension of the international zone. The employees working
for Paris’ Airports or airline companies were tasked with guarding the non-citizens in hold-
ing rooms. Distressed by the plight of detainees, trade unionists contacted lawyers and NGOs
defending human and foreign nationals’ rights.
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Activist lawyers started to sue the Ministry of the Interior from 1988 for arbitrary detention
of foreign nationals in the international zone. Lawyers coined the term ‘legal fiction’ to debunk
the government’s extra-territorial theory according to which non-nationals present in the inter-
national zone were deemed outside of France (interview with Serge Slama, law professor, Paris,
July 2014). It is not a legal term and therefore cannot be found in legal textbooks (interview
with Daniele Lochak, law professor, Paris, July 2014). Activist lawyers using the term ‘legal fic-
tion’ did not define it. According to the Oxford online English dictionary (accessed December
7,2014), a fiction 1s ‘an invention or fabrication as opposed to fact’. The expression ‘legal fiction’
was precisely meant to convey the idea that the government fabricated the international zone
as a lawless area. Activists found it useful to denounce the exclusion of individuals located in the
international zone from the guarantees offered by French law and international human rights
and refugee law.

The lawyers’ goal was to obtain a ruling that would release the asylum seekers in question
from the international zone on the grounds that detention in this space was tantamount to
arbitrary sequestration and therefore resulted in severe infringement upon a fundamental liberty
(Lochak 1992, p. 682). The judge who heard the cases had a limited mandate: putting a stop to
an illegal administrative practice resulting in a severe violation of fundamental rights. The judge
could therefore only order the government to put an end to confinement in the international
zone. Until November 1991, these trials did not affect the government, which always instructed
border authorities to return or admit to the territory the foreign national in question before the
hearing took place.

The newspaper Le Monde, dated November 21, 1989, described one of these trials (Peyrot
1989). Isabelle arrived at Charles De Gaulle from then Zaire on November 4, 1989. She had
fled her country where she had been imprisoned, beaten and raped by soldiers on account of
her religious opinions. In spite of presenting a regular passport, visa and financial means, she
was denied entry at the border and detained at the Arcade hotel at Charles De Gaulle Airport.
Her counsel, Bourguet, paid her a visit on November 11 and immediately forwarded a refugee
status request to the refugee agency. As his client remained deprived of liberty, Bourguet sued
the Ministry of the Interior before the Paris Court of First Instance. He pleaded that his client’s
arbitrary detention had severely infringed upon her fundamental rights. However, the judge
could not rule on ‘a situation that had ended’, as Isabelle had been released just before the hear-
ing. The newspaper notes that the government had already resorted to the same manoeuvre
several times. The Ministry of the Interior had consistently made sure that the non-citizen was
no longer held in the international zone at the date of the hearing. Since the foreign national
had either been sent back to the country of departure or admitted to French territory, the point
of contention had disappeared (Bourguet 1992). Therefore, the judge had no other option but
to declare that he lacked jurisdiction. This strategy on the part of the government endured for
a few years after Isabelle’s case.

The situation finally changed when the Paris Court of First Instance issued a very unusual
ruling. On November 22, 1991, the Court allowed a Haitian asylum seeker to sue the Ministry
of the Interior for ‘arbitrary sequestration’ and monetary compensation even though he had
been admitted to France in the meantime. The plaintiff had landed in Charles De Gaulle on
November 6, 1991 where he had been refused entry. He had been confined for two days in the
international zone and six days at the Arcade Hotel. He had been informed that he was to be
put in the next available plane to Port-au-Prince.The court hearing took place on February 26,
1992 and also dealt with the similar cases of four other asylum seekers (three Haitians and one
Zairian) who had landed in Charles de Gaulle Airport on November 19, 1991 (Bernard 1992).
Their lawyers had also been authorized by the same Court of First Instance on November 26,
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1991 to pursue the cases on their merits. At the hearing, the Ministry of the Interior acknowl-
edged the following: their deprivation of liberty was not based on any legal document, a legal
framework existed but was not applied, and lastly, the order was expressly given to civil servants not to
detain foreign nationals at the border under the existing legal framework (Paris Court of First Instance
19924).

The hearing revealed that the plaintiffs’ right to seek asylum had been violated. France did
not uphold its non-refoulement obligation, as decisions were made to return the asylum seekers
in question to Kinshasa and Port-au-Prince. Their return was stopped in extremis when the
Court heard their case. The asylum seekers also faced obstacles when filing their claim: only two
plaintiffs could have their claim registered while the other two were treated as regular migrants
failing to fulfil entry conditions.

The Court ruled on March 25 (Paris Court of First Instance 1992b), rejecting the govern-
ment’s extra-territoriality thesis. It found that there was no domestic or international document
giving extra-territorial status to all or part of the Arcade hotel where asylum seekers had been
held. The Court agreed that the international zone constituted a ‘legal fiction’ and ruled that
holding at the Arcade hotel constituted a deprivation of liberty.

‘What would become the landmark European Court of Human Rights case, Amuur v. France
(ECtHR 1996), started at the domestic level the following day, on March 26, 1992, when law-
yers Dominique Monget-Sarrail, Laurence Roques and Pascale Taelman first brought the case to
the Créteil Court of First Instance. As previously stated, the day before the Paris Court of First
Instance had rejected the government’s extra-territoriality thesis, according to which the gov-
ernment argued that the Arcade hotel at Charles De Gaulle Airport was part of the international
zone and, as such, had extra-territorial status. The Amuur case was part of a series of trials that
activist lawyers launched against the French government from the late 1980s.

Four Somali siblings arrived on March 9, 1992 at Paris Orly Airport from Syria where they
had spent two months after fleeing from Somalia via Kenya. They alleged their lives were at
risk in Somalia after the fall of President Siyad Barre. The border police refused them entry
on the basis that their passports were forged. They were placed at the Arcade hotel, which was
considered an extension of the international zone. On March 12, the Ministry of the Interior
examined their request to enter France to claim asylum. By March 14, 18 other Somali nation-
als (among which 11 children) had arrived at Orly from Syria and Egypt. Of these 18 Somali
citizens, 5 were cousins of the Amuur brothers and sister. They were all members of the Darob
Marhan tribe, which was in power during the regime of President Mohamed Siyad Barre.
They explained that several members of their family had been murdered. After obtaining legal
aid, they wrote a letter to the refugee agency on March 25, requesting refugee status accord-
ing to the Geneva Convention of 1951. On March 26, their case was referred to the Court of
First Instance at Créteil on the grounds that their deprivation of liberty was arbitrary. Lawyers
Monget-Sarrail, Roques and Taelman transferred the case of the 22 plaintiffs to the European
Commission of Human Rights on March 27, 1992.

The European Commission of Human Rights then referred the case of the four Amuur sib-
lings to the European Court on March 1, 1995.The plaintiffs had argued that several articles of
the European Convention on Human Rights had been violated (arts. 3,4,5, 6,13 and 25), but the
Commission rejected all of the alleged violations save the one based on Article 5 (right to liberty
and security). In its observations to the European Commission (transmitted on July 7, 1992),
the French government claimed that the plaintiffs’ ‘holding’ (maintien) in the international zone
did not amount to deprivation of liberty: they were not arrested or detained. They were instead
‘staying’ (s¢journer) in the international zone as they were free to leave for any other destination
than France (Council of Europe: European Commission of Human Rights, October 18, 1993).
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The European Court of Human Rights (ECtHR 1996) rejected this claim and concluded
that the applicants had indeed suffered a deprivation of liberty in the international zone. Their
detention was found to be unlawful as it had had no legal basis in domestic law: France was
declared to have violated Article 5 by illegally depriving the Somali asylum claimants of liberty.
As the court explicitly stated, ‘despite its name, the international zone does not have extrater-
ritorial status’. The court remarked that the French Constitutional Council had not challenged
‘the legislature’s rights to lay down rules governing the holding of aliens in that zone’. In other
words, the court observed that France exercised jurisdiction over the international zone at Orly
Airport. This is how a manual of International Law (Shaw 2017) defines jurisdiction:

Jurisdiction concerns the power of the state under international law to regulate or other-
wise impact upon people, property and circumstances and reflects the basic principles of
state sovereignty, equality of states and non-interference in domestic affairs. Jurisdiction is a
central feature of state sovereignty, for it is an exercise of authority which may alter or create
or terminate legal relationships and obligations. It may be achieved by means of legislative,
executive or judicial action.

The case of Amuur v. France illustrates the fact that a state cannot decide to exercise jurisdiction
selectively; laws must apply homogeneously to all individuals under jurisdiction. As jurisdiction
cannot be withdrawn at will, the non-citizens in the international zone at Orly Airport were
subjected to French law, even though French authorities claimed the opposite. Manipulations of
jurisdiction are not valid under international law, and, therefore, states cannot evade their obliga-
tions by labelling a piece of their territories ‘extra-territorial’.

Yet, just a few years after the Amuur v. France ruling was passed, another state resorted to such
an extra-territorial legal fiction to deprive non-citizens of rights. Interestingly, the Canadian
government used the arguments developed by the French government (i.e. the idea that the
international zone at airports was an extra-territorial space).

The case of the Esquimalt Naval Base in Canada in 1999

Mountz (2010) pursued research with the Department of Citizenship and Immigration Canada
(CIC) in the wake of the interceptions of 599 individuals from China oft the coast of British
Columbia in July 1999 by Canadian authorities. She documented how the Canadian authorities
developed the long tunnel thesis’ to claim that the Chinese people placed at the Esquimalt naval base
had not reached Canadian soil yet, in spite of them being physically located on Canadian territory.

The non-citizens, who had been smuggled, arrived in four different boats over the course of
six weeks (Mountz 2010). At the time, tens of thousands of smuggled non-citizens were arriving
at Canadian airports every year, making this figure of 599 individuals rather unremarkable. Yet,
the non-citizens from the Fujian Province were treated differently compared to those arriving
by land or air. Their boats were towed, and they were taken by ship or by bus to the Esquimalt
naval base on Vancouver Island, which was declared a ‘port of entry’.

At the naval base, the non-citizens were considered inside the tunnels of an international
airport, not yet landed in Canada. The construction of the Esquimalt naval base as ‘Not-Canada’
carried deep implications for the boat people’s access to rights. Firstly, like in French airports
in the 1980s, the non-citizens were denied access to rights. During processing at the base, they
were refused access to lawyers. Indeed, the CIC, the federal agency in charge of managing
immigration, refugee claims and border enforcement, wanted to gather as much information
as possible about the boat people’s journeys and their smugglers before allowing lawyer access.

71



Pauline Maillet

CIC was wary of lawyers, as they might have advised their clients to claim refugee status and
to present their stories accordingly. In order to delay access to lawyers, the Canadian govern-
ment temporarily designated the Esquimalt base as a port of entry. This designation carried
important consequences, since migrants in detention did have the right to legal counsel under
Canadian law, whereas migrants being processed at a port of entry did not. Lawyers observed
that the Chinese people were undeniably detained, as evidenced by the presence of barbed
wire, guard dogs and guards on the military base. Some individuals spent up to 14 days at the
Work Point Barracks at Esquimalt, in ‘processing’. During this time, immigration officials con-
ducted preliminary interviews with the non-citizens with no legal counsel being present. The
Canadian and the French case are very similar in the sense that both states resorted to the two
configurations of extra-territoriality to exclude non-citizens from rights. After refusing to treat
the non-citizens according to the laws in force at the time of their arrival, Canadian and French
authorities placed them under less protective legal regimes (these alternate legal regimes are
either enshrined in law or exist de facto).

Second configuration of extra-territoriality at home: Exclusion
from rights through geography and an alternate legal regime

The French waiting zone from July 6, 1992 to nowadays

The ruling issued by the Paris Court of First Instance on November 22, 1991 apparently
unnerved the French Ministry of the Interior. The court had allowed the Haitian asylum seeker
to sue the Ministry of the Interior for ‘arbitrary sequestration’ and monetary compensation, even
though he had been admitted to France in the meantime. Faced with challenging upcoming
litigation, Philippe Marchand, the Socialist Minister of the Interior at the time, decided to draft
a legal provision addressing the situation of non-admitted foreign nationals and asylum seekers
in the international zone, which he renamed ‘transit zone’. This provision on the transit zone
finally came into being through the Law on the Waiting Zone of July 6, 1992.

Non-citizens in the international zone ceased to be detained in a legal void as of July 6, 1992,
when the Law on the Waiting Zone was finally passed. The Socialist government presented
this new legislation as significant progress: France was setting a fine example in terms of rights
protection. Yet, the Law on the Waiting Zone offered a less advantageous legal framework to
non-citizens compared to the one previously in place that the government had refused to apply
(i.e. 1945 Ordinance, art. 35 bis). Under this new law, detainees were to be presented to a judge
after four days in the waiting zone (compared to one day previously) and could not spend more
than 20 days in the waiting zone (confinement was limited to seven days previously).

Furthermore, the Law on the Waiting Zone established a parallel and less protective system of
rights based on the distinction between physical and legal entry. Before the Law on the Waiting
Zone came into existence, the same legislative provisions applied to all foreign nationals detained
for immigration control purposes: the law did not establish any distinction between those at
French borders and those already deemed to be on French territory. Non-citizens all benefited
from the same rights. This equality before the law ended in 1992, with the Law on the Waiting
Zone. Since this time, non-citizens arriving at the border have been subjected to a watered-
down legal framework compared to the one applicable to those already deemed to be on French
soil (who are either applying for asylum or are to be removed after staying illegally in the coun-
try). This less advantageous legal regime was precisely premised on the idea that international
zones, renamed ‘transit zones’ and then ‘waiting zones’, were somehow extra-territorial spaces.
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When the Law on the Waiting Zone came into force in July 1992, the overt mechanisms
of exclusion shifted in the sense that the law itself (and not the absence thereof) created a less
protective regime than that applicable to the same groups regarded as being on French territory.
Exclusion, in other words, was reinvented: instead of individuals being placed outside of the law,
the law itself organized exclusion. The waiting zone’s exclusionary legal framework builds on the
premise that groups at the border find themselves from a legal standpoint at the threshold of, but
not yet having entered, French sovereign territory. They find themselves, instead, in territorial
border zones where the state establishes the distinction between physical and legal entry: physical
presence proves insufficient and only lawful admission amounts to entry into the territory (Basa-
ran 2011). In the 1980s, exclusion was triggered by geography and legal absence: it started from
the moment the non-citizen set foot in the geographical location of airports’ international zones.
Today, under the Law on the Waiting Zone, exclusion is triggered by a combination of geography
and law: an individual is placed under the waiting zone framework when arriving in the border’s
physical location and after being refused entry or registered as an asylum seeker. Although physi-
cally in France, rejected non-citizens and asylum seekers at the border are not present from a legal
standpoint, for they have not crossed yet ‘law’s admission gate’ (Shachar 2007).

The Law on the Waiting Zone governs foreign nationals denied admission into French or
Schengen territory or claiming asylum at a French border arriving by train, boat or airplane
(CESEDA 2016, arts. L221-1 to L224-4). Those assigned the waiting zone status are detained
during the time necessary for them to be returned or, if they are claiming asylum, to deter-
mine whether or not their claim is inadmissible or ‘manifestly unfounded’. Individuals located
in the waiting zone are not governed by ordinary laws, but instead subjected to its particular
legal regime. Two groups particularly suffer from the eroded rights attached to the waiting zone
status: asylum seekers and minors (especially when unaccompanied). Indeed, the regular refugee
determination procedures do not apply to asylum seekers at the border. Only asylum seekers
passing through this initial sieve will be entitled to enter French territory where claims will be
examined on their merits. The number of claimants able to file a claim has varied greatly over
the years. In 2011, the French refugee agency (OFPRA) reviewed the case of 1857 claimants
(for all waiting zones) and recommended that 188 be admitted to the territory: about 10% of
claimants got access to refugee status determination (OFPRA 2012). In 2012, this number was
13.1% (OFPRA 2013) but increased to 40.5% in 2019 (OFPR A 2020). As for unaccompanied
minors, they are denied due process rights that children in France enjoy (HRW 2014). All unac-
companied minors who are not asylum claimants are detained in waiting zones. As for those
seeking asylum, the law provides for their detention in waiting zones under many circumstances
(Maillet 2019).

Since July 1992, the scope of the Law on the Waiting zone has been extended significantly,
following litigation ‘crises’. At first, those denied entry or seeking asylum were geographically
circumscribed by an administrative authority (le préfef) to waiting zones, which ran between
points of boarding or disembarkation and border checkpoints. These zones could include accom-
modation located on or nearby the airport, port or train station. When the Law on the Waiting
Zone was first passed in July 1992, it read that the waiting zone ‘runs between the points of
embarkation and disembarkation to the border checkpoints’, therefore covering the area of the
‘international zone’. The law also specified that the waiting zone could include nearby hotel-
like accommodations. The geographical space of the waiting zone therefore mapped onto that
of the international zone and onto what the government construed as its extension, i.e. hotels
close by. The perimeter of the waiting zone is now larger than that of the international zone,
as it encompasses any place where the person goes for administrative or medical reasons. As a
result, the waiting zone status now accompanies the individual, even kilometres from the point
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of arrival. Trapped by the waiting zone framework, foreign nationals ‘are not expelled by the
border, they are forced to be the border’ (Khosravi 2010, p. 99). In the French case, the legal
regime of the waiting zone has been engraved in law. The Canadian case shows us that these
alternate legal regimes providing individuals subjected to them with diminished protection can
also exist de facto.

The Canadian de facto alternate legal regime in 1999

In Canada, on Vancouver Island, the non-citizens’ location in a space declared extra-territorial
triggered a less protective legal regime. On paper, the Chinese non-citizens were accorded the
regular protection of the law. After processing, 500 of the 599 non-citizens asked for refugee
status. The asylum seekers were granted due process under the Canadian Charter of Rights
and Freedoms: their cases were heard, and they could exhaust all appeals procedures. However,
in practice, they experienced diminished protection. While claimants from the first boat were
released after processing on Vancouver Island, those from the second, third and fourth boats
were detained. At the time, detention of non-citizens in Canada for immigration purposes was
quite rare. Many claimants from the first boat did not attend their refugee hearings; they were
considered to have left Canada to work in Chinatown in New York City.Yet, as Mountz (2010,
p. 77) notes, the fact that many boat people absconded did not justify the massive use of deten-
tion. After all, many non-citizens entering Canada by air or land also vanished after their release:

The reasons this group was treated differently through detention en masse went largely
unexplained. Officials cited the involvement of organized crime, the failure of claimants to
provide identity documents and the fact that they were likely to flee. The same could be
said, however, of many arriving at airports and land borders who were released during the
same time period.

Claimants from the second, third and fourth boats were detained in a provincial prison in the
small city of Prince George, in the interior of the British Columbia Province. In this remote
location, that stood ten hours away by car from Vancouver, the claimants experienced isolation
from refugee lawyers, interpreters, human rights monitors and the Chinese community. Their
cases were heard inside the prison, in provisional tribunals, and adjudicated by Immigration and
Refugee Board officers especially brought to the prison. The claimants attended their hearings
wearing prison outfit and handcuffs. Refugee lawyers and advocates argued that the claimants
had not benefited from the regular rights regime, as the government used the data that was
obtained in the absence of legal counsel at the military base to point to contradictions in the
claimants’ stories. Lawyers also deplored the fact that claimants were not identified and treated
as individuals but as a homogeneous group. Furthermore, refugee advocates argued that Immi-
gration and Refugee Board members, who were temporarily accommodated in Prince George,
were in a hurry to decide on the cases, as they were keen on returning home.

Almost all of the claims that were heard in Prince George were ultimately rejected. Only 24
asylum seekers had their claims accepted out of the 577 claimants. At the time, asylum seekers
from China had a 58% approval rate. By contrast, the approval rate dropped to less than 5% for
the claimants who arrived by boat in 1999.The majority of those who were conferred refugee
status had not been detained in the regular criminal system in Prince George but had been
hosted or detained in the surroundings of Vancouver in youth facilities or prisons. There, they
enjoyed access to experienced refugee lawyers, and their claims were heard in a more individu-
alized manner at the regional headquarters of Citizenship and Immigration Canada. Claimants
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that were detained in Prince George did not enjoy the same quality of access to the refugee
determination process. One lawyer argued that they experienced ‘skeletal justice’, by opposition
to the ‘thick justice’ taking place in Vancouver. Many of the claimants who had been detained
were deported back to China in 2000 after they exhausted all legal recourses. The media, public
opinion and the government depicted the asylum claimants as illegal migrants trying to abuse
Canada’s generous refugee system. The inscription of the ‘bogus refugee’ identity to the Chi-
nese claimants triggered their detention in ‘Not-Canada’ and in the remote location of Prince
Georges as well as the subsequent subversion of the access to the regular rights’ regime. As
Mountz (2010, p. 113) puts it: ‘the narrative of who these migrants were explains where they were
located and vice versa’.

Conclusion

To conclude, states have created ‘nowhere countries’ at the very heart of their territories. In
other words, they have engaged in elaborate manoeuvres to redraw their territorial boundaries,
in the hope of selectively relinquishing jurisdiction over some parts of their territories. The
very fact that states have gone to such lengths to manipulate their borders suggests that they
still entertain a very territorial conception of their rights obligations — as if the assignment of
an ‘extra-territorial’ character to some parts of their land magically lifted or diminished the
protection owed to individuals thereby located. Yet, ‘nowhere countries’ do not exist under
international law. Despite states’ efforts to practice what could be called ‘selective sovereignty’,
islands and international zones at airports are all part of the state’s territory. This is a fact that
cannot be changed by domestic law (Hathaway 2005). States’ obligations towards all individuals
falling within their jurisdiction must be urgently reiterated.
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Digitalization: The new
extraterritorial challenge to
extraterritorial obligations

Nicoletta Dentico, Mohammed El Said and Giacomo Capuzzo

Governments have certainly not regulated the tech industry as if human rights were at
stake, and the technology sector remains virtually a human rights-free zone.
Philip Alston, UN Rapporteur on extreme poverty and human rights

The good, the bad, and the ugly of the digital revolution

More than ever, digitalization is all around us. For years, carried away by the fascination with
digital gadgets and technologies, we have been allured to blindly enter a world of sophisticated
machines without taking into consideration where this journey would take us and how it would
revolutionize our existence — to the extent of taking over our human ability to control life.
In such unaware mood, we have ceded much of our decision-making power to sophisticated
invisible digital systems that have penetrated our daily lives. Only in recent months, since the
outburst of COVID-19 has halted our ordinary lives, have we been able to get a better sense of
the reality of transformation we have been in for some time. The internet has eased lockdown
life for millions, digitalization and the web have been the critical unifying forces enabling work
from home, school through online classrooms, social activities and mutual support and solidarity
at a healthy distance. Policymakers have managed the unprecedented situation, and their inter-
national negotiations, through virtual meetings.

‘What do we mean with the term digitalization? Digitalization is a concept that lacks a single
clear definition (IGI Global 2018), and is fraught with ambiguity. Brennen and Kreiss define it
as ‘the way in which many domains of social life are restructured around digital communication
and media infrastructures’ (Brennen and Kreiss 2016, p. 3). The Gartner Glossary focuses on
business models rather than social interactions and describes digitalization as ‘the use of digital
technologies to change a business model and provide new revenue and value-producing oppor-
tunities; it is the process of moving to a digital business’ (Gartner Glossary). We propose a third
definition: ‘the ongoing adoption of digital technologies across all possible societal and human
activities’ (IGI Global 2018).

For good or bad, the new coronavirus pandemic has accelerated and will further accelerate
the shift towards digitalization globally. This historic jump reanimates the dilemma between law
and technology, and risks creating ifself significant human rights challenges. Governments have
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to keep up with technology to play the role they must, with any industry. But as often the case,
national and international laws lag behind technological developments, intellectual property
being a recent example: after 20 years of negotiation, in 1995 the Trade Related Aspects of
Intellectual Property Rights (TRIPS) Agreement at the World Trade Organization (WTO) was
born deficient as it did not address the rise of the internet. State regulators are now struggling
with insurmountable obstacles in dealing with apps that are reshaping the world at incredible
speed, with rampant extraterritorial dynamics. Platforms like Google Alphabet, Facebook, or
TikTok operate outside the jurisdiction of most countries, while the few regulatory frameworks
in place lack the agility to accommodate the increasing pace of digital development. Moreover,
digitalization deeply challenges the way governments regulate as it can easily bail out enforce-
ments, transcend administrative boundaries domestically and internationally (OECD 2019),
hence exposing less powerful countries to a digital wild west. While it spurs new regulatory
needs, digitalization cannot be dealt with using old rules.

States have obligations to limit any potential unintended negative consequences, but the
reality is that digital tools are already being used to crack down on civil and political rights.
According to accredited analysts, automation, robotics, drones, and remote sensing will bear the
undesirable consequences of a high-tech dystopia providing cover for those ready to implement
a raft of oppressive social practices associated with the tech industry (Klein 2020). In many
countries, systems of social protection and assistance are increasingly driven by digital data and
technologies used to automate, predict, identify, surveil, detect, target, and punish (Burgess 2020).
The process is neutrally denominated ‘digital transformation’, but the inoffensive term should
not be allowed to conceal the revolutionary legal and political connotations of such innovation,
leading to the expansion of a new form of governance, with extraterritorial implications. At the
dawn of the Fourth Industrial Revolution electronic voting, technology-driven surveillance
including through facial recognition programs, algorithm-based predictive policing, the digi-
talization of justice (Marr 2020) and immigration systems (Blix 2017), online submission of tax
returns and payments (OECD 2018), and many other forms of electronic interactions between
citizens and different levels of government have become an irresistible attraction. With the ava-
tar of the internet of things, the embrace of digital welfare is pursued in the name of efficiency
and with a reduction of public spending (Marsh 2019), but UN Rapporteur Philip Alston
alerts that it risks ‘becoming a Trojan Horses for neoliberal hostility towards social protection
and regulation [...] and a complete reversal of the traditional notion that the state should be
accountable to the individual’ (Alston 2019b). The policy bias proclaims the benign intention
of an interconnected open society that promotes responsibility and fosters individual autonomy,
but through the processing of immense quantities of digital data, it relies on automated predic-
tions/decision-making, gradually distancing and de facto removing the human factor. As Philip
Alston points out, ‘citizens become ever more visible to their governments, but not the other
way round’ (Alston 2019b).

States’ obligations painfully struggle with the digital acceleration being under the primary
control of private entrepreneurs whose main interest is to operate in an environment with
minimum legal constraints. R egulators fail to get a deeper understanding of the emerging tech-
nologies’ institutional and transboundary challenges, and their potential consequences for soci-
ety. Meanwhile tech titans generate endless profits through their platforms, as we are seeing in
pandemic times (Mattioli 2020). They benefit from the ‘networks eftects’: size begets size. In
providing the infrastructure for the digital convergence, they don’t compete in the market. They
are the market.

Is it too late, to ring the alarm? Difficult to tell. While possibly nothing more extraterritorial
exists than digital technology, regulating this sector in the mismatch between its transboundary
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nature and the regulatory fragmentation undermines the effectiveness of any action and may
generate barriers to the spread of beneficial digital innovations. Solutions limited to domestic
domains are not an option. Specific, extraterritorial institutional responses are urgently required.
Even more so following the pandemic.

Unequal access to digital rights, and digital
tools used against human rights

Almost the entire world population lives within reach of a mobile network; still, a gross digital
divide still holds back roughly half of the planet (ITU 2020). A huge digital rights gap marks the
line between those who have internet access and those who don’t. The three-decades-long drive
to connect the planet was relatively easy in the high-income countries, where financial avail-
ability, good education, and dense urban centres smoothened the way to connectivity. Getting
the rest of the nations online will be far more difficult’, despite apparent political attention and
the Sustainable Development Goal (SDG) 9 which aims to ‘significantly increase access to ICT
and strive to provide universal and affordable access to the internet in least developed countries
by 2020’ (SDG, target 9c¢)*.

In fact, the pace of growth of internet across the globe has slowed down significantly since
2015: from 19% in 2007 to less than 6% in 2017 (Sample 2018); the digital revolution will con-
tinue to be a hard option for the most marginalized people. Digital disparity hits Africa, where
only 1/4 people can access the web?, the hardest. Investments by operators have either stalled
or declined in recent years, and the level of costs for internet access remains a key driver of
the digital inequality. The UN Target for affordable internet is 2% of monthly income for one
gigabyte of data — the threshold deemed to permit basic internet access. Only the richest 20% of
South Africans can actually afford this. For the poorest 60% of the people in South Africa, such
basic access costs between 6% and 21% of their monthly earnings. In Mozambique, one of the
poorest nations, practically nobody can afford the internet (A4AI 2014). Universal access will
not be realistic before 2050 or later (Sample 2019).

Literacy is the other stumbling block, and another reasons of women’s exclusion. Men
are 21% more likely to have online access, and 52% in the lowest income countries (Igle-
sias, Web Foundation 2020). The digital gender gap continues to grow, particularly in Arab
States, Asia and the Pacific, and Africa (ITU 2020, p.4). Against this asymmetry, digitali-
zation has engineered new forms of violence against women and fueled new abuses of
women’s bodies. Web violence against women has taken up a disproportionate level of
pathology, with new pandemic forms: from cyber-stalking to revenge porn, from dox-
ing to sexting. The international human rights law provides standards to govern state and
company approaches to online expression (A/HRC/38/35), yet the pervasiveness of the
phenomenon in the digital environment actually hinders the process of advancing its con-
ceptual and juridical definition, as illustrated by the European Commission work on hate
speech online*. The intersection of online hate speech, freedom of expression, and inequal-
ity should provide space for governments’ human rights legislation but, as UN Rapporteur
David Kaye remarks:

New laws that impose liability on companies are failing basic standards, increasing the
power of those same private actors over public norms, and risk undermining free expres-
sion and public accountability. Companies likewise are not taking seriously their respon-
sibilities to respect human rights. It is on their platforms where hateful content spreads,
spurred on by a business model and algorithmic tools that value attention and virality.
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They have massive impact on human rights and yet all fail to articulate policies rooted in
human rights law, as the UN Guiding Principles on Business and Human Rights call upon
them to do.

(Kaye 2019)

In 2020, COVID-19 has exposed the digital divide like never before. Among the many inequali-
ties revealed by the pandemic, this manifestation is one of the starkest and most surprising. It
stretches well inside the wealthiest nations, where access to internet infrastructures is definitely
lower than we might have assumed before COVID. In the US, roughly 12 million children are
estimated to live in homes without broadband connectivity (US Congress 2017). In the UK,
60,000 children have no internet at home (UK Children’s Commissioner 2020) and many more
were prevented from online learning with schools closed (Montacute 2020). Ultimately, while
we all inhabit this brave new world of digital data, not everybody experiences it in the same way.
Lack of access and tools is one side of the coin. Not the only one.

As more services are moving online, the divide is growing because digitalization has
increasingly been used, like previous technological innovations, with the purpose of smoth-
ering economic and social rights, through profiling and containing marginalized groups.
In the absence of national or international legal instruments to discipline the operations of’
digital tools — particularly algorithms — within the decision-making processes of private and
public actors, and the potential discriminatory effects resulting from such use’, the riveting
sequence of precarious lives vulnerated by bad data, software errors, and unfit bureaucrats in
Virginia Eubanks’ powerful book is but the display of the hideous outcome (Eubanks 2018).
Addressing the sources of discrimination and remedying the corresponding deficiencies
in the law is not only technically difficult, but challenging also from a legal and political
perspective. Yet, the skyrocketing precariousness for millions of people after the 2008 global
financial crisis has been chaperoned by an equally swift increase of sophisticated data-based
technologies like predictive algorithms, automated eligibility systems, risk models in public
administration services that are being rationalized in the name of efficient social protection,
so as to better help those who are really in need. The uptake of these technologies is rampant at
a time when social schemes that serve the impoverished working class and other segments
of society are as unpopular as they have ever been (Buchanan 2019), not by coincidence.
In terms of litigation outcomes, victories in these cases are based on claims that challenged
the lack of notice, explanation, and ability to comment or contest the changes to public
benefit systems. This was especially relevant for the plaintiffs, individuals with intellectual or
developmental disabilities:

However, as systems become more widely adopted and accepted across different jurisdic-
tions and domains, and affect different demographics, these challenges may be harder to
bring, at least on grounds that challenge lack of notice. It is also worth noting that these
challenges and the resulting mitigation efforts are extremely resource intensive, which can
serve as an additional barrier for advocates.

(AI Now Institute 2018, p.8)

Meanwhile, the increasing number of poor face higher levels of electronic scrutiny when they
are processed for access to public benefit services or the healthcare system, when they walk
highly policed neighborhoods or cross national frontiers, unknowingly entering a new digi-
tal infrastructure of poverty relief: ‘a “low rights environment” where there are few expecta-
tions of political accountability and transparency’ (Eubanks 2018, p.8). A ‘digital poorhouse that
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hides poverty and gives society the needed ethical distance to design and implement inhumane
policies’ (Eubanks 2018, pp. 174-200).

Artificial intelligence and the digital
anthropomorphic metamorphosis

In his investigation on artificial intelligence, French philosopher Eric Sadin argues that we have
definitely entered a post-digital era or, more precisely, a digital technology’s anthropomorphic
era (Sadin 2019). We cannot grasp it yet, but given the power currently held by digital tech-
nologies it is urgent that we recognize how their features and functions entirely define a break
from their original conceptualization. Tech anthropomorphism is peculiar: modelled on human
cognitive capacities but enhanced to be more rapid, reliable, and efficient; fragmented, to solely
perform specific tasks; enterprising and extreme, capable not only to interpret data, but also to
start automatically goal-oriented actions.

We are confronted with the inexorable insurgence of an algorithmic aletheia (truth), which is
literally in the hands of Western tech monopolies, determining the trajectory of digital research,
and interpreting any single life moment as a beneficial opportunity for never-ending capi-
tal generation (and accumulation). Their models are ‘black boxes’ whose contents are fiercely
guarded corporate secrets (Szymielevicz 2020). Beyond their aura of genial creative rebellion
(Giridharadas 2019), tech titans escape tax bills alongside regulations and are accused to be
‘BAAD - big, anti-competitive, addictive and destructive to democracy’ (The Economist 2018,
p.11). Preaching the idea of ‘building a new global community’ (Zuckerberg 2017), they run
their business of math-powered applications driving the data economy and the instauration of
a new order of things based on maximum reactivity and return. An order to which all segments of
society — individuals and their life style, workforce, public institutions, hospitals, schools, transport
networks, companies — must adapt and respond, almost outside of any territorial jurisdiction.

The anthropomorphist orientation of algorithmic sciences is — for the first time in human
history — trying to endow digital artefacts with the human capacity to evaluate situations and
extract conclusions. Modelled on the human brain, computational architectures are enabled to
improve their competence via algorithms that help them rapidly retain and stock any new ele-
ments and data, thus asserting their truth in orienting human actions. Their improved ergonomic
features allow them to get closer to human bodies and minds (to exercise their incremental ‘pow-
ers of enunciation’: incentivizing, imperative, prescriptive, and coercive (Sadin 2019, pp. 65-92).

Their incentivizing power thrives through the deployment of ‘conversational interfaces’ and
voice-controlled personal assistants (chatbots) that may be installed anywhere, to map our trop-
isms and interests, in unpredictable forms of daily body contacts that imperceptibly mark the slow
shift from control to a psychological relation of surrender and addiction (Dilci 2019). Chat-
bots form the backbone of the ‘conversational commerce’ featuring the economy of attention —
attention being the digital age’s most valuable asset (Mintzer 2020).

The imperative enunciation dominates justice digitalization, the automated management of
people’s profiles and the credit score system used in selection processes, used for behavioral modi-
fication (AI Now Institute 2018, p.10).The prescriptive stage grows in the decision-making capac-
ity of precision medicine and in police surveillance procedures, while the coercive vocation moves
in the military industry’s digitalization of the battlefields (ICRC 2017) and in companies’ ware-
houses, where expert systems tell human personnel which items to pick up from which shelves,
which fastest routes to take to optimize time (reorienting their route if humans autonomously
decide otherwise). Coercive are the irregular working schedules intentionally adopted with low-
waged workers, where algorithms treat people as cogs in a machine (O’Neil 2016, pp.123—140).

81



Nicoletta Dentico et al.

Artificial intelligence: definitions (Serokell 2020)

Artificial intelligence (Al) studies ways to create computers and machines capable of solving
problems through intelligent behavior. Some researchers make a distinction between ‘narrow Al’
and ‘general Al'.

Narrow Al focuses on a single subset of cognitive abilities and advances in that spectrum, like
computer systems that are better than humans at specific tasks (generating images, diagnosing
diseases, playing chess).

General Al allows a machine to apply knowledge in different contexts, more closely mir-
roring human intelligence, by providing opportunities for autonomous learning and problem-
solving, with generalized learning capabilities. Research progress is facilitating the transition from
narrow Al to general Al, i.e. decision-making processes without explicit instructions.

Machine learning (ML), a subset of artificial intelligence, focuses on teaching computers
how to automatically learn and improve without being programmed for specific tasks. ML aims
to create algorithms that learn and make predictions based on data (neural networks). By using
these neural architectures, it can reach out to higher levels of complexities.

Deep learning (DL) has steered the most significant breakthroughs in Al recently. It is a sub-
set of machine learning that ‘learns’ from unsupervised and unstructured data processed through
algorithms with brain-like functions, neural networks. Neural networks can develop through
training (using different algorithms and improving them over time though incorporating new
data sources) and inference (when a machine can identify which data sources are needed to
make predictions).

The paradigm shift is supported by a robust rhetorical structure, blindly unchallenged. A
new sophisticated lexicon has been crafted (Malabou 2017) to borrow the jargon from cogni-
tive sciences, linked to the increasing ergonomic qualities of the products, towards a techno-
ideology which allows the mix between cerebral processes and socio-economic logics. We need
to re-conceptualize international legal protection in this field: human enhancement through such
technologies is the primary human rights challenge of our time.

The automated invisible hand: The challenge
for states’ regulatory obligations

Al is the new gold rush. Governments and private companies are engaged in the global race
to the Al podium, as the promising route for the next economic expansion. The race appears
crowded with runners, but few are the real champions in this arena, indeed a national security
concern with many geopolitical implications. In 2017 Vladimir Putin declared that ‘whoever
becomes the leader in this sphere will become the ruler of the world’ (Allen 2017). The US has
long steered public and private artificial intelligence research and development (R&D); invest-
ments by venture capitalists have skyrocketed in less than a decade, with a financial wave that has
molded several US organizations into relatively sophisticated Al users (Loucks, Jarvis and others
2019).But it is no longer alone. Despite lack of technological maturity, the Chinese government
is determined to become the world’s leading Al innovator by 2030, leapfrogging global com-
petition with tens of billions of dollars investments in Al R&D (Deloitte 2019). US and China
together account for 90% of the market capitalization value of the world’s 70 largest digital
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platforms (UNCTAD 2019); preoccupation is mounting about this concentration morphing
into a duopolistic race between two digital superpowers®, where countries may one day have to
choose sides, with potentially significant geopolitical implications. The European Commission’s
concern is about the leadership of the European digital economy, as expressed in its thriving
sequence of initiatives in this field (Hilty 2018): Germany aims to accelerate the Al develop-
ment and adoption with a holistic strategy, focused also on the need for a responsible use of the
technology and its impact on the German workforce (Loucks, Jarvis and others, Deloitte 2019).
France’s ‘Al for Humanity’ reflects plans to transform the country into a global AT hub (Loucks,
Jarvis and others, Deloitte 2019). The UK is exuberantly betting on the future of Al, like Israel,
Japan, and South Korea. Saudi Arabia has created a ministry on artificial intelligence. In the
promises of the Fourth Industrial Revolution, Al is the new golden calf, but there is hardly any
Moses willing to grind the idol into the powder of its complexity.

Rather, the opposite. In 2017, the 73™ session of the UN General Assembly invited robot
Sophia’ to address governments about ‘the future of everything’, making it the first humanoid
celebrity in history®. After Sophia’s interaction with member states at the UN, Saudi Arabia
granted citizenship to the genderless robot (Walsh 2017), while still depriving human women of
their basic rights and criminalizing LGBTIQ. In this state of euphoric confusion, the UN Sec-
retary General decided to create a high-level panel on digital cooperation in 2018, appointing
tech tycoon Jack Ma and Melinda Gates as co-chairs (UN Digital Cooperation 2018).

The lack of global governance mechanisms for the use of digital technologies — including
in the public domain — and their commercialization remains one of the toughest issues (Dafo
and Prato 2019). Big tech companies of course work hard to increase their footprint in the
digital space and keep the scenario that way, based on the assumption that the ability to innovate
demands freedom. The Facebook founder’s early call for the tech industry to ‘move fast and
break things’ epitomizes the relevance attached to removing legal and governmental constraints.
As mentioned earlier, the traditional notion of liability is at stake, including the attribution of
responsibility for harm caused to end users, particularly when dealing with the transversal chal-
lenges raised by digitalization. Ownership of the knowledge created by Al affiliated technologies
is also a major threat. Gathering patients’ details and commercializing them in the health indus-
try, for example, has very controversial legal implications, since the medical knowledge owned
by public institutions should be treated as a public good and used as such. Another uncomfort-
able question is how current legal regimes are to deal with machines as creators of knowledge. The
intellectual property (IP) regime grants protection to a known inventor: how will the patent be
managed if the machine is the inventor of a new antibiotic, for instance? In the fragmentation of
regulatory jurisdictions, who will enforce these rights and how, across borders?

The international initiatives recently undertaken to provide principles and guidelines’, espe-
cially in using artificial intelligence, reveal the mounting sense of alert but do not yet really
attack the regulatory roots of the problem. The European Union has embarked in the process of
constructing a complex set of regulations for establishing and supporting a digital single market
(DSM)' among the most crucial structural policies currently in train (European Commission
2020), with the primary intent of recalibrating the current legal frameworks. A case in point is
the General Data Protection Regulation (GDPR) (European Union 2016), to confer all EU
residents more control over their data. However, how will GDPR interact with Al and machines
obtaining, processing, and producing data? Centralization, the backbone of the digital economy’s
regulation in Russia, does not seem quite compatible with the requirements of a digital scenario
(Shatkovsskaya, Epifanova et al. 2018). Determining appropriate policy approaches is inherently
difficult, the dynamic pace of technological change proceeds faster than legislative solutions
and the key resources of the digital economy — intelligence and data — are invisible to current
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regulatory texts. Piecemeal regulatory efforts, like huge fines or sanctions, have failed to make
any significant dent; ‘the problem here may be that the regulators are trying industrial era rem-
edies on digital age problems. Digital economy paradigm must be understood in its significant
discontinuities with the industrial age. Regulation of digital economy needs to focus on the
central role of data and data-derived intelligence’ (Jeet Singh 2020, pp. 20-21). It has been
highlighted that the outbreak of the new coronavirus reveals a digital governance emergency of
international concern (McDonald 2020a), in a ‘technological wild west’ that deepens inequali-
ties (Saez and Zucman 2019) and allows a bare handful of powerful CEOs to determine the
disquieting sense of direction societies will take (Zuboft 2019).This emergency affects low- and
middle-income countries (LMICs) disproportionately. Meanwhile, the debate on the human
rights obligations of domestic states, foreign states, and transnational corporations, on who are
the new duty bearers and the right holders, is painstakingly developing in official diplomatic fora; but
attention to the legal uncertainty enveloping digital transformation remains limited!".

The Hippocratic Oath reloaded

Digital technologies have been hailed in recent years as the most promising solution to tackle
health challenges and help address healthcare inequalities, and they have gained, if possible, new
impetus with COVID-19, in the public health response to the pandemic worldwide. Digital
epidemiological surveillance, online data sourcing for early detection, contact tracing, rapid case
identifications, and data-visualization tools for decision support are being extensively harnessed
and combined'?, leveraging a significant breadth of innovation and investments. While technolo-
gies are obviously crucial to the disaster response, the digital hype against COVID-19 should
not obfuscate the fact that technologists’ blind spots and biases have already generated poisonous
systems (Chesney and Citron 2018); the science community must ask itself a few fundamental
questions to avoid that the tech rush may add to the chaos and ultimately injure the fight against
the new coronavirus (Kalluri, Gillespie et al. 2020). The riddle goes beyond COVID: ‘the
way that we enable, administer and check the exceptional surveillance and social powers that
each government exerts to contain COVID-19, especially as implemented through technology
systems, will frame an important part of the future of state power in a world with increasing
emergencies’ (McDonald 2020b).

The future of public health is bound to become digital, in a swirling kaleidoscope of progress,
expectations, limitations, and dilemmas (Budd et al. 2020): computational systems are quickly
becoming the new frontier in healthcare, creeping out of their labs and making their way into
supporting real people take real medical decisions. Despite their reputation for impartiality, they
hammer complexity into simplicity and they always reflect goals and ideology: hence, their
unflinching verdicts need serious scrutiny. At the Winterlight Labs, a Toronto-based startup that
uses speech technology to assess cognitive health (for diseases like Alzheimer, Parkinson, and
multiple sclerosis) language was the built-in bias — it only worked for English speakers of a par-
ticular Canadian dialect, leaving everyone else behind (Narayan 2019). A striking racial bias was
identified in an algorithm used across America by hospitals and insurance companies to predict
which patients were most likely to need follow-up care (Obermeyer, Powers et al. 2019). Hos-
pitals and health systems are increasingly being structured on the premise that these systems are
the future, gathering ‘a bunch of data on previous patients, and use it to predict what will happen
when a new patient steps in the door’ (Gershgorn 2018). The clinical validity of this approach
remains theoretical. From a human rights perspective, it means that the most vulnerable and
powerless in society are subject to demands and forms of intrusiveness without accountability
(Hawi, Samaha, Griffiths 2019) (Kickbush 2020).
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Since the ‘90s, the progressive introduction of digital instruments and recording for medical
exams has transformed medicine into a data generating practice, a trend that has formidably
enhanced precision medicine (PM) and its armamentarium. PM methods seek treatments or
prevention measures that are specifically tailored to an individual’s disease process and symptoms
and has received multibillion dollars in the last decade, to the detriment of key potential invest-
ments in population-based preventive programs that consider the behavioral, environmental, or
social determinants of health (Ramaswami, Bayer, and Galea 2018). The first human genome
sequenced in 2001 has stimulated the development of DNA-sequencing methods that have
contributed to massive data availability and to a revolution in medical work and drug discov-
ery, catering to the needs of high-income countries, where most research is conducted. The
co-optation of medical and biological abilities as data hounds has been accepted by healthcare
providers as an inevitable evolution, and the cheerleading medical literature has flourished to
announce the provision of new instruments to better promote diagnosis, treatment, rehabilita-
tion, and recovery. While there is no way to deny the real life improvement of this booming
phenomenon, it is necessary to dig into some of its downsides for the right to health.The hyper-
individualization of medicine supported by digital tools has further skewed health towards phar-
maceutical approaches and forged a culture of personalized outcome improvements that are
used by the private sector, especially the insurance industry, leaving behind key concerns for
population health and the industry regulations required to this end. High costs are associated
with digital health innovation, be it for individual users or societies; while commercial actors
always reap heavy rewards, the solutions are not necessarily cost-eftective for public authori-
ties. Moreover, very few of the health apps comply with regulatory processes or have had their
effectiveness formally assessed (Duggal, Briddle, and Bagenal 2018).

From a human rights’ angle, digital devices have exacerbated existing power relations repli-
cating and even reinforcing inequalities in very different ways, depending on their context of
implementation (Al Dahdah 2019, pp.101-119; Al Dahdah 2020, pp. 39-69). In some countries,
health data are used to structure public welfare programs and establish social credit scores; in
others, they serve to sell goods and market services based on ‘the starting assumption that the
individual is not a rights-holder but rather an applicant’ who must satisty eligibility criteria
(Alston, A/74/48037 2019, p. 14). For example, employers engaged in the constant quest for
lowering costs have new tactics to fight growing insurance premiums — in the US these are
encouraged by the Affordable Care Act (Obamacare) (Cawley 2014, pp. 810-820) — which
involve greater workers’ surveillance. The good justifications for the so called ‘wellness pro-
grams’ aimed to incentivize health conceal new forms of intrusion and coercion for the worker,
who must follow a host of health behavioral dictates. Those who cannot reach the company’s
targets are compelled to pay extra contributions (fines?) to their insurance company, or likely
undergo humiliating practices triggered by a mysterious proprietary algorithm (O’Neil 2016,
pp- 173-178).

More disquieting challenges are looming. With new technologies such as synthetic biology
and gene editing techniques, researchers are starting to court the idea of making better perform-
ing humans. A new technological myth of the superhuman is cherished (Warwick 2020). By
using preferred gene variants preserved in computer databases and by unlocking genetic codes,
it is possible to overcome the current biological boundaries of human performance and identify
traits like disease resistance, powerful muscle, intelligence, that can be associated with real-life
superheroes. As if the spark of life were migrating out of the human body and into the lab, it
may soon be possible through selection and editing of genetic variants to intervene on living
organisms and on the human body to produce genetic sequences that provide human embryos
with the traits of the outliers, or create babies immune from diseases (Metzl 2019). How the
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traditional paradigm of human rights obligations may help prevent or mitigate such future dys-
topic scenarios is to be seen (Metzl 2020).

Conclusions: Towards a ‘Digital New Deal’?

It seems that we are confronted with systemic threats from all angles in this 21st century. Like
climate change, digital technologies present unprecedented human rights dilemmas. Digitali-
zation was supposed to be an equalizer of access, opportunities and resources, the condition
for enhanced community-making and democracy-building. Instead, it prosecutes exacerbating
extractive and exclusionary social outcomes and consolidating the totalizing pattern of neo-
liberal economic globalization, in the absence of international normative cooperation. There
should be no excuses for further lethargy: data and digital systems are not going away, with
considerable cross border effects.

COVID-19 has highlighted the state’s pivotal function and the public notion of economic
interest. The shaping of institutional frameworks and governance processes of data and digital
systems will mark the battle ground between the hegemony of the few and the democratic future
of the many. It is possible to move towards a ‘Digital New Deal’ akin to Roosevelt’s Keynesian
revolution (Just Net Coalition and IT for Chance 2021), whereby the state regulatory capacities
are strengthened, to tackle the opacity of tech companies’ business operations and to tighten
the privacy rules of already vulnerable individuals, particularly because during the pandemic
public health has been used to justify a rollback of existing legislations. Supranational entities
might consider leveraging access to the markets of their members to force tech companies into
compliance with such regulations — a possible blueprint of this approach may be the EU Digital
Service Act regulation. The state fiscal capacities also need to be enhanced, possibly with the
introduction of a 25% global minimum effective corporate tax rate on all profits earned by tech
multinationals, as proposed by the Independent Commission for the Reform of International
Corporate Taxation (Ocampo 2020). Finally, time has come for an intergovernmental negotia-
tion on a new treaty — a Convention for Data and Cyberspace — which should contain explicit
principles for extending well-established offline legal obligations to the online world (Hill 2021).

We need to engage and direct the purpose of data-based intelligence towards the ideal of
digital public goods, if we are to reaffirm the chant of human intelligence, its diversity and diver-
gence. Ultimately, the reasons of human rights law.

Notes

1. At the end of 2019, 67% of the global population had subscribed to mobile devices, of which 65%
were smartphones— with the fastest growth in Sub-Saharan Africa (GSMA, The mobile economy 2020,
https://www.gsma.com/mobileeconomy/). In 2019, 204 billion apps were downloaded, with impres-
sive growth in China (https://techcrunch.com/2020/01/15/app-stores-saw-record-204-billion-app-
downloads-in-2019-consumer-spend-of-120-billion/), and as of January 2020, 3.8 billion people
actively used social media (Simon Kemp, Digital 2020: Global Digital Overview, in Data Reportal,
30 January 2020, https://datareportal.com/reports/digital-2020-global-digital-overview/). But these
numbers should not lead to hastily optimistic conclusions.

2. United Nations Development Programme (UNDP), Sustainable Development Goal 9: Industrial
Innovation and Infrastructure, https://www.undp.org/content/undp/en/home/sustainable-develop-
ment-goals/goal-9-industry-innovation-and-infrastructure.html, accessed 14 August 2020.

3. In developed countries, most people are online, with close to 87% of individuals using the internet.
This number drops to a meagre 19% in the least developed countries (LDCs); see https://www.itu.
int/en/ITU-D/Statistics/Documents/facts/FactsFigures2019.pdf.
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4. Women were absent as a hate-specific target group in the taxonomy of the research conducted by the
European Commission, in compliance with the Code of Conduct on Countering Illegal Hate Speech
Online released in May 2016.

5. Several studies exist in relation to the potential discriminations associated to the use of artificial intel-
ligence and particularly algorithms. Among the many, we highlight Hard M. (2014), ‘How big data is
unfair. Understanding unintended sources of unfairness in data driven decision making’, Medium, 26"
September 2014, https://medium.com/@mrtz/how-big-data-is-unfair-9aa544d739de; Barocas S. and
Selbst A. (2016), ‘Big Data’s Disparate Impact’, California Law Review, 104:671, 2016, http://dx.doi.
org/10.2139/ssrn.2477899; Jon Kleinberg J., Ludwig J. et al. (2018), ‘Discrimination in the age of algo-
rithms’, Journal of Legal Analysis,Volume 10, 2018, pp. 113:174, https://academic.oup.com/jla/article/
do0i/10.1093/jla/1az001/5476086, accessed 29" December 2020.

6. In her first speech as Managing Director of the International Monetary Fund, Kristalina Georgieva
alluded to a “digital Berlin Wall” the forces countries to choose between either technology systems.
https://www.imf.org/en/News/Articles/2019/10/03/sp100819-AMs2019-Curtain-Raiser.

7. Sophia is a social humanoid robot developed by Hanson Robotics, based in Hong Kong. It was
first activated on 14th February 2016, and made its debut in mid-March 2016, in Austin, Texas.
Sophia robot is capable to display over 50 facial expressions, https://en.wikipedia.org/wiki/Sophia
(robot).

8. https://www.youtube.com/watch?v=BqB4ZOdNY7s

9. See the Asilomar Principles initiative (2017), to the OECD Council Recommendations on Artificial
Intelligence (2019), to the Human-Centred Al Principles by the G20 (2019).

10. The DSM directive is merely regulating the status quo created by the unrestrained actions of big
corporations such as Google, curbing the rights and protections of authors of online contents and
smaller operator. See on this, Bridy A. (2020),“The Price of Closing the “Value Gap”: How the Music
Industry Hacked EU Copyright Reform”, in 324 Vand. Journal of Entertainment. & Technology Law,Vol.
22, pp. 323-358.

11. See the diplomatic process around a Binding Treaty on transnational corporations’ business activities
and human rights at the UN Human Rights Council (UNHRC) https://www.ohchr.org/en/hrbod-
ies/hrc/wgtranscorp/pages/igwgontnc.aspx.

12. https://www.nature.com/articles/s41591-020-1011-4/figures/1
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Extraterritorial obligations in
the United Nations system:
UN treaty bodies

Elena Pribytkova’

Introduction

The United Nations is a complex system exhibiting a number of various approaches to regulating,
governing, and enforcing extraterritorial obligations (ETOs).This chapter focuses on the activity of
five UN treaty bodies mandated to monitor the implementation of the core international human
rights treaties — the International Covenant on Economic, Social and Cultural Rights (ICESCR); the
International Covenant on Civil and Political Rights (ICCPR); the Convention on the Rights of the Child
(CRC); the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW); and
the Convention on the Rights of Persons with Disabilities (CRPD) — the Committee on Economic,
Social, and Cultural Rights (CESCR), the Human Rights Committee (HRC), the Committee
on the Rights of the Child (UN CRC), the Committee on the Elimination of Discrimination
Against Women (UN CEDAW), and the Committee on the Rights of Persons with Disabilities
(UN CRPD)? and the manner in which they have reformed international law relating to ETOs.

Based on an analysis of the treaty bodies’ major outputs — General Comments/General
Recommendations (GC/GR); Concluding Observations (COBs); Statements; and Individual
Communications — the chapter seeks to identity their approach to ETOs. The study embraces
descriptive and normative components. It explores practices of the treaty bodies concerning
ETOs and outlines some directions for further development of these practices.

The chapter is structured as follows. First, it provides a general overview of the treaty bodies’
interpretation and classification of ETOs as well as their definition of remedial ETOs. Follow-
ing that, it explores the treaty bodies” approach to regulating and enforcing global obligations,
including obligations of extraterritorial cooperation and assistance. Then, their methods of
assigning ETOs to states and non-state actors (NSAs) are analysed. The final section examines
the treaty bodies’ role as accountability mechanisms capable of holding states responsible for
breaching their ETOs.

Extension of states’ human rights obligations beyond their borders

The treaty bodies have developed a common approach to ETOs, although some differences
emerge due to a number of factors. First, the treaty bodies’ activities are determined by the
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different UN conventions themselves, the implementation of which they are designed to
monitor.” Second, the Committees have diverse experience of work. The HRC (1976), the
CESCR (1985), the UN CEDAW (1982), and the UN CRC (1990) are more sophisticated in
comparison to the relatively ‘young’ UN CRPD (2008).*

International law proceeds from a presumption, expressed in the Vienna Convention on the
Law of Treaties, that international treaties are binding upon state parties within their territory
(art. 29). Although the ICCPR and the CRC contain jurisdictional clauses,’ the ICESCR, the
CEDAW, and the CRPD have no such restrictions. Moreover, the ICESCR_, the CRC, and the
CRPD explicitly recognise that states have ETOs corresponding to socio-economic rights in
provisions on obligations of international assistance and cooperation (ICESCR, art. 2; CRC, art.
4, art. 24 para. 4, and art. 28 para. 3; CRPD, art. 4 para. 2 and art. 32).

The treaty bodies appeal to personal and spatial models of jurisdiction, according to which
a state’s jurisdiction extends to situations beyond its borders when it exercises effective control
over individuals or territory (Milanovic 2011, Ch. 4). For instance, in concluding observa-
tions on Israel, various treaty bodies have asserted that jurisdiction includes all territories and
populations under a state’s effective control (CESCR 1998, para. 8; HRC 1998, para. 10; UN
CRC 2002, paras. 2, 5, and 57-58; UN CEDAW 2005, para. 23; see also HRC 2004a, para. 10;
HR C 2019, para. 63). Additionally, jurisdiction extends to situations where states’ acts or omis-
sions affect the enjoyment of human rights abroad. Thus, the HR C determines that jurisdiction
concerns the ‘relationship between the individual and the state in relation to a violation of any
of the rights set forth in the Covenant’ (HRC 1981a, para. 12.2; see also HRC 2019, paras. 22
and 63).

One can distinguish between remedial ETOs for the negative impact of global actors on the
enjoyment of human rights and global obligations, which arise when human rights deprivations
cannot be attributed to any particular actors or institutions. A criterion used for this classifica-
tion is the possibility of establishing a causal link between acts or omissions of global actors and
human rights abuses.® It is important to emphasise that both types of ETOs — remedial ETOs
and global obligations — correspond to all types of human rights, which has been reaffirmed by
the treaty bodies.

The treaty bodies have paid significant attention to states’ remedial ETOs for various human
rights violations relating to military occupations and peacekeeping operations; killings, sexual
abuse, torture or other cruel, inhuman, or degrading treatment; kidnapping and arbitrary deten-
tion; discrimination on various bases; abusive international trade, investment, financial secrecy,
tax, and agricultural policies; extractive industries; environmental damage and climate change
impact, etc. The treaty bodies have also addressed remedial ETOs for states’ non-compliance
with global obligations to respect, protect, and fulfil human rights (UN CRC 2020a), including
obligations of international cooperation and assistance (CESCR 2014, para. 12; CESCR 2016b,
para. 15) and obligations to protect against extraterritorial human rights violations caused by
private entities having a ‘reasonable link’ with these states (see Section on attributing ETOs to
states and non-state actors).’”

The treaty bodies have set forth two conditions for attributing remedial ETOs. The first is
causation, i.e., the existence of a causal link between an actor’s activity and human rights impacts.
The HRC asserts that ‘a state party may be responsible for extra-territorial violations of the
Covenant, if it is a link in the causal chain that would make possible violations in another juris-
diction’ (HRC 2009, annex para. 14.2). As the CESCR specifies, states bear remedial ETOs
‘even if other causes have also contributed to the occurrence of the violation’ (CESCR 2017,
para. 32). The second condition involves the reasonable foreseeability of extraterritorial human
rights violations occurring. According to the HRC, ‘the risk of an extra-territorial violation
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must be a necessary and foreseeable consequence and must be judged on the knowledge the
state party had at the time’ (HRC 2009, annex para. 14.2). The CESCR has held that the state
is responsible even if it ‘had not foreseen that a violation would occur, provided such a viola-
tion was reasonably foreseeable’ (CESCR 2017, para. 32; see also HRC 2019, paras. 22 and 63).

Remedial ETOs embrace interactional and institutional aspects. Interactional remedial obliga-
tions are aimed at realising the right to effective and affordable remedies and adequate (full and
effective) reparation for particular victims of extraterritorial human rights violations. They call
for measures of comprehensive, long-term, needs-based, victim-centred protection and assis-
tance to victims. Institutional remedial ETOs include obligations to guarantee the availability
of efficient accountability mechanisms at national, regional, and international levels necessary to
secure remedies for the victims, including measures of non-repetition, restitution, compensation,
satisfaction, and rehabilitation (CESCR 2000, para. 59; HR C 2014, paras. 5 and 9; UN CEDAW
2016d, para. 13). States and other members of the international community should cooperate in
order to ‘prevent contradictions and inadequacies in the remedies and sanctions’ (Commission
on Human Rights 1997, para. 131).

Global obligations

In an earlier work, I proposed a classification of global obligations. It includes global obligations
of result, which embrace interactional obligations to realise human rights universally and institutional
obligations to create and maintain a just global order, as well as global obligations of conduct, consist-
ing of obligations to cooperate and obligations to assist (Pribytkova 2020). Under both hard and soft
international law (UN Charter, art. 1 paras. 2=3 and arts. 55-56; Maastricht Principles, Principles 8
and 29), there is a tendency to interpret all global obligations as obligations of conduct, focusing
on efforts and processes, rather than obligations of result, addressing achievements and outcomes.
The ICESCR and the CRPD also treat global obligations as duties of conduct (ICESCR, art.
2 para. 1; CRPD, art. 4 para. 2). However, the CESCR and the UN CRPD assert that general
legal obligations corresponding to socio-economic rights involve both obligations of conduct
and obligations of result. Although many global obligations of result corresponding to socio-
economic rights are supposed to be implemented progressively, they aim at achieving a concrete
goal — the full realisation of socio-economic rights universally (CESCR 1990, para. 1; UN
CRPD 2016, para. 40). Some global obligations are obligations of immediate effect.®
According to a tripartite theory of human rights obligations, three types of obligations
(to respect, protect, and fulfil) correspond to each human right (Shue 1996; Septilveda 2003).
The treaty bodies acknowledge global obligations to respect, protect, and fulfil human rights, which
embrace interactional and institutional aspects.” First, the treaty bodies demand that states
‘refrain from interfering directly or indirectly with the enjoyment’ of human rights abroad
(CESCR 2017, para. 29; UN CEDAW 2017, paras. 14—15). Institutional global obligations to
respect human rights imply, in particular, obligations to create mechanisms for systematic and
efficient human rights impact assessments (HRIAs) as well as gender, child rights, environmen-
tal, and social impact assessments with the participation of all stakeholders, especially vulnerable
individuals and social groups (UN CEDAW 2018a, paras. 29-30; UN CRC 2019b, para. 18;
UN CRPD 2019b, para. 67). Second, the treaty bodies recognise states’ obligations to regulate
and influence the conduct of NSAs and individuals to prevent extraterritorial violations of
human rights and ensure victims’ access to effective remedies. Global institutional obligations to
protect require establishing efficient national and international monitoring and accountability
mechanisms, and not only when these mechanisms are unavailable or inefficient in states where
extraterritorial activity takes place (CESCR 2017, paras. 30-35; UN CRPD 2018b, para. 94(c);
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UN CEDAW 2016Db, paras. 24-25). Third, global obligations to fulfil combine obligations to
facilitate, provide, and promote. Obligations to facilitate demand removing structural impediments
to a just international order and creating the enabling environment necessary for the universal
realisation of human rights. ETOs to promote involve interactional and institutional duties to
produce, and ensure access to, educational programs, knowledge, and information about human
rights globally and, thereby, supporting people in making informed choices. Global obligations
to provide presuppose guaranteeing access to resources and services indispensable for leading
a decent life to those who are unable to secure this access by themselves; they also embrace
interactional and institutional obligations of extraterritorial assistance (CESCR 2000, paras. 33,
36-37 and 39; UN CRC 2013Db, para. 29).

The treaty bodies address both global obligations of relational justice that presuppose guaran-
tees of all individuals’ full-fledged and meaningful participation in key global institutions and
practices, including important decision-making processes (UN CRPD 2018a, para. 72; UN
CEDAW 2015, para. 25), and global obligations of distributive justice that call for a fair allocation
of certain social goods or resources indispensable for enjoying a decent life (CESCR 2017,
para. 37; UN CRC 2013b, para. 29). For instance, the UN CRPD defends a new model of
‘inclusive equality’ which embraces relational (recognition and participative) and distributive
components.'’ In accordance with the principles of ‘ownership of development’ and ‘leaving no
one behind’, global actors should ensure effective and meaningful participation, inclusion, and
consultation with disadvantaged individuals and social groups and their representatives ‘in the
design, implementation, monitoring and evaluation’ of all extraterritorial programs and projects
(UN CRPD 2019a, para. 60; UN CRPD 2019¢, para. 62; UN CEDAW 2013a, para. 42)."! In
the time of pandemic, the CESCR pays special attention to primary distributive obligations
of states and NSAs to ensure universal, affordable, equitable, and non-discriminative access to
treatment for and vaccines against COVID-19, which are ‘safe, effective and based on the best
scientific developments’, for all individuals, especially those from the least developed countries
(CESCR 2020b; CESCR 2021).

The treaty bodies have established that states have legal obligations to cooperate with other
public and private actors and to assist in the realisation of their obligations to respect, protect,
and fulfil human rights universally.'” As the UN CRC states, ‘[w]hen states ratify the Conven-
tion, they take upon themselves obligations not only to implement it within their jurisdiction,
but also to contribute, through international cooperation, to global implementation’ (UN CRC
2003, para. 5). The CESCR stresses that without an active and efficient program of interna-
tional assistance, which is more important than ever during a pandemic, the full realisation
of socio-economic rights ‘will remain an unfulfilled aspiration in many countries’ (CESCR
1990, para. 14; CESCR 2020a, para. 19). In particular, the treaty bodies determine that key
components of the right to an adequate standard of living — the rights to adequate food, water,
sanitation, housing, and health — give rise to international obligations to assist (CESCR 1991,
paras. 10, 13, and 19; CESCR 1999a, paras. 36, 38, and 40; CESCR 2000, paras. 38—40, 45, and
63; CESCR 2003, paras. 30 and 34; UN CRC 2003, section J; UN CRC 2013b, para. 41).
The current practice of developed states reporting on their implementation of international
obligations to assist within the treaty bodies periodic reporting procedure may be interpreted
as a recognition of these legal obligations (CESCR 2019; UN CRC 2017, para. 29; UN CRC
2018, paras. 41-43). Moreover, territorial human rights obligations of social support and ETOs
to assist are considered to be simultaneous: states are not exempt from obligations to provide
extraterritorial assistance because their domestic obligations are not fully realised."

Though international human rights law has not yet acknowledged the obligations of the state
to seek international assistance if it is unable to guarantee the full realisation of human rights
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within its jurisdiction, the treaty bodies often encourage states to seck international assistance
(CESCR 2011b, para. 4, UN CRC 2011a, paras. 19 and 23). The treaty bodies appeal to the
UN 0.7% GDP target for official development assistance (ODA) and request developed coun-
tries to take all measures to achieve this target (CESCR 2016a, paras. 7-8; UN CRC 2003,
para. 61). However, the treaty bodies’ references to the ‘position to assist’, ‘maximum of avail-
able resources’, and ‘progressive realisation’ clauses in the context of obligations to assist obscure
rather than shed light on their nature, content, and scope, as they are often used by states as
‘escape clauses’ giving reasons to withdraw from the (full) realisation of their obligations (Alston
and Quinn 1987, pp. 172-180)."

The treaty bodies address the obligations of both parties of extraterritorial relations of assis-
tance — donors and recipients — to provide efficient assistance and to use it effectively for the
realisation of human rights. On the one hand, they note that very often international assis-
tance provided by donors is insufficient, inefficient, and causes serious human rights violations
in recipient countries (CESCR 2014, para. 12; CESCR 2016b, para. 14; UN CRPD 2015a,
para. 74). They also rightly criticise unjustified conditionalities of assistance, recalling that donor
states should not impose duties that adopt retrogressive measures in violation of recipient states’
human rights obligations (CESCR 2016¢, paras. 9-11). The treaty bodies demand applying a
human rights-based approach to international cooperation and assistance policies that implies
creating efficient monitoring mechanisms for systematic, independent, and participatory ex ante
and ex post HRIAs, taking remedial measures when necessary, and guaranteeing accessible com-
plaint mechanisms (CESCR 2014, para. 12; UN CRPD 2019b, para. 67; CESCR 2016c¢, para.
11). In addition, they urge states to mainstream the most disadvantaged individuals and their
organisations through international cooperation and assistance programs (UN CRPD 2015b,
paras. 59-60; UN CRPD 2013, paras. 71-72).

On the other hand, the treaty bodies have noted the many cases of corruption, ‘mismanage-
ment of international cooperation aid’, and ‘unbalanced budgetary allocations’, including low
allocations to the ‘social sectors’, and ‘the limited effectiveness of the use of foreign funds’ that con-
stitute ‘serious breaches’ of states’ territorial obligations (CESCR 2002, para. 11; CESCR 2009a,
para. 16). They stress the obligations of states receiving international assistance to use it efficiently
to empower the local poor and to realise their human rights, while prohibiting the use of assis-
tance to perpetuate inequalities, discrimination, and segregation (UN CRPD 2014, para. 47; UN
CRPD 2017, para. 96). Recipient states should combat corruption and increase transparency and
consultations with the most vulnerable individuals and social groups at all levels of decision-mak-
ing concerning the distribution of funds, as well as the monitoring and evaluation of aid’s impact
(CESCR 2002, para. 30; CESCR 2009a, para. 16; UN CRPD 2018b, paras. 72,78, 92, and 94(r)).

It is important to note that extraterritorial assistance implied by the treaties is state-centred.
That is why the treaty bodies monitor the implementation of obligations of international assis-
tance, which are addressed to states and aimed at supporting them in realising their human rights
obligations within their territory, rather than obligations of global assistance specifically directed
to those in need (Pribytkova 2019, pp. 276-282). In this context, the main agents of assistance
are developed states. However, the UN CRPD goes beyond these limitations and urges states to
ensure direct access of persons with disabilities and NGOs representing them to foreign devel-
opment aid, i.e., to guarantee their independence and autonomy from the state and promote
their right to seek and receive assistance from ‘international sources, including private individu-
als and companies, civil society organisations, states parties and international organisations’ (UN
CRPD 2018b, paras. 64 and 94(b,p)). This may be interpreted as an expression of the awareness
that state-centred international assistance is insufficient and the recognition of the right of dis-
advantaged individuals and social groups to direct global assistance.
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Attributing ETOs to states and non-state actors

International human rights instruments acknowledge not only states but also intergovernmental
organisations (IGOs), NSAs, and individuals as bearers of human rights obligations. For example,
the UDHR proceeds from the assumption that ‘every individual and every organ of society’
should strive to promote respect for human rights and to ‘secure their universal and effective
recognition and observance’ through progressive national and international measures (pmbl., art.
29 para. 1 and art. 30). This provision is reaffirmed by the ICESCR (art. 5 para. 1). Relatedly,
the CRPD determines the obligations of states to cooperate with international and regional
organisations and civil society (art. 32). The treaty bodies also clarify that human rights bind all
global actors and encourage states to cooperate with public and private actors for human rights
realisation (see previous Section).

Without paying significant attention to direct obligations of other global entities, the treaty
bodies address obligations of states in their triple role. First, states have direct ETOs which
embrace global obligations to respect, protect, and fulfil and remedial ETOs (see two previous
Sections). Second, as members of IGOs, including international financial institutions (such as the
World Bank, the IME and regional development banks), states have ETOs to refrain from coerc-
ing other IGO members into violating human rights (CESCR 2016c, paras. 9-10) and to ensure
that human rights are implemented through the policies of the IGOs (CESCR 1999b, para. 56;
CESCR 2008, para. 58; UN CEDAW 2013a, paras. 12 and 14)."

Third, states should regulate and influence the conduct of NSAs and individuals (HRC 2004a,
para. 8; CESCR 2017; UN CRC 2013b; UN CEDAW 2010, para. 36).'° The treaty bodies used
to emphasise the primacy of host states’ obligations to regulate NSAs and protect their citizens
from the negative impact as part of their territorial obligations (CESCR 2010, para. 10; UN
CRC 2011b, para. 21; UN CRC 2013Db, para. 42).This focus often exceeded the ability of devel-
oping countries to control more powerful NSAs (especially transnational corporations (TNCs))
affiliated with developed states; it also failed to encourage the acceptance of direct human rights
obligations by NSAs and their home states (Vandenbogaerde 2016, p. 78). More recently, the
treaty bodies have been requiring home states to govern the extraterritorial conduct of NSAs
registered or domiciled in their territory (CESCR 2011a, para. 5; HRC GC 36, para. 22; UN
CEDAW 20164, paras. 18-19).

The treaty bodies call for the implementation of the UN Guiding Principles on Business and
Human Rights (UN Guiding Principles), according to which TNCs possess only obligations to
respect human rights (along with remedial ETOs), while obligations to protect and fulfil human
rights fall on the state (Principle 11). Generally following this pattern, the treaty bodies demand
that TNCs act ‘with due diligence to prevent human rights violations and provide eftective
remedies for human rights violations connected to their operations’ (UN CEDAW 2018b, para.
48; UN CRC 2021b, paras. 35-36, 38, 48). At the same time, some treaty bodies go beyond the
UN Guiding Principles and stipulate that TNCs also have obligations to protect human rights as
well as certain obligations to fulfil human rights, making impact on their ‘effective enjoyment
and exercise’ (UN CEDAW 2018b, para. 48; UN CRC 2010a, para. 31; UN CRC 2010b, para.
19; UN CRPD 2016, para. 76; UN CRC 2021b, para. 36)." In the context of pandemic, the
CESCR claims that TNCs should only ‘at a minimum’ respect human rights while having more
extensive obligations corresponding to the human right to health, in particular obligations to
contribute to guaranteeing universal, fair, and affordable access to medicines, vaccines, diagnostic
tools, and health-care technologies (CESCR 2020b, para. 7; CESCR 2021, para. 8). The treaty
bodies demand states to take several measures in relation to TNCs. First, they should establish
and strengthen their regulatory framework, especially a national action plan on business and
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human rights, and monitoring mechanisms, including HRIAs, and demand TNCs to exercise
due diligence, consult with local populations and receive their informed consent prior to imple-
menting any projects (HRC 2015, para. 6; UN CEDAW 2016c¢, para. 41; UN CRC 2019a, para.
17). Second, states should provide effective and independent judicial and non-judicial mecha-
nisms to investigate complaints against TNCs and secure remedies and reparations for victims,
particularly through supporting the work of the National Contact Points established under the
OECD Guidelines for Multinational Enterprises (CESCR 2018, paras. 16—-17; HR C 2011, para. 11;
HRC 2012, para. 16; UN CEDAW 2014a, paras. 14-15).

The treaty bodies consider civil society to be an important global actor possessing obligations
to respect human rights and to prevent and/or minimise possible harm resulting from its activity,
including assistance projects (UN CEDAW 2018b, para. 50). They encourage states to cooper-
ate with NGOs ‘in order to benefit from their expertise in human rights monitoring, reporting
and analysis, policy development and implementation and all related capacity development in
international cooperation’ (UN CRPD 2015¢, para. 51; see also UN CRC 2021b, para. 34).

UN treaty bodies as accountability mechanisms

The treaty bodies have not developed any special procedures for monitoring the realisation of
ETO:s. States may be held accountable for extraterritorial human rights violations through the
treaty bodies’ general procedures, including periodic reporting, inquiry procedures, and inter-
state and individual complaints; though, in practice, not all of these procedures have been used
for this purpose. The treaty bodies have different experiences of functioning as accountability
mechanisms: while the HRC (1976) has elaborated a solid case law, including the one related
to ETOs, the communication procedures of the UN CEDAW (2000), the UN CRPD (2008),
the CESCR (2013), and the UN CRC (2014) are still in development. Since the treaty bodies’
accountability mechanisms are state-centred, NSAs cannot be held accountable through them
even in case of their complicity with states in human rights violations.

As demonstrated in previous Sections, within the periodic reporting procedures, the treaty bodies
concentrate on a set of questions surrounding extraterritorial human rights violations relating to
international trade, investment and tax policies, military occupations and peacekeeping opera-
tions, surveillance activities, corporations’ extraterritorial activities, and environmental damage.
They also address breaches of global obligations, including obligations of cooperation and assis-
tance. Through periodic reporting on their implementation of ETOs, which should be submit-
ted every four or five years by states, the latter express their recognition of these obligations as
legally binding (see Section on global obligations). Parallel reports from civil society, encour-
aged and considered by the treaty bodies, play an important role in holding states accountable.
Though the treaty bodies’ concluding observations provide a significant normative framework
for ETOs influencing both theory and practice, they are criticised for being often inconsistent,
using ‘soft’, ‘general’, and political rather than legal language, formulating non-obligatory rec-
ommendations and, therefore, not being taken seriously by states and having a limited impact
(Langford and King 2008, p. 503;Vandenbogaerde 2016, p. 50). Additionally, periodic reporting
procedures (along with inquiry procedures) usually focus on general problems rather than on
concrete cases and are not aimed at holding certain actors responsible and providing remedies
for particular victims.

Despite their potential to serve as accountability tools for ETOs, inquiry procedures and
inter-state communications have not been used for this purpose. Through inquiry procedures, the
CESCR, the UN CRC, the UN CEDAW, and the UN CRPD examine information which
can be submitted by any actor, including those unable to submit individual communications
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for ‘practical constraints or fear of reprisals’,'® about states’ ‘grave and systematic’ violations of

human rights (the Optional Protocol to the International Covenant on Economic, Social, and Cultural
Rights (OP-ICESCR), art. 11; the Optional Protocol to the Convention on the Rights of the Child
on a Communications Procedure (OP-CRC), art. 13; the Optional Protocol to the Convention on the
Rights of Persons with Disabilities (OP-CRPD), art. 6; the Optional Protocol to the Convention on
the Elimination of All Forms of Discrimination against Women (OP-CEDAW), art. 8). The CESCRs,
the HRC’, and the UN CRC'’s inter-state communications mechanisms allow states to complain
about human rights violations carried out by another parties (OP-CESCR, art. 10; ICCPR, arts.
41-43; OP-CRC, art. 12). One possible difficulty of using inter-state communications proce-
dures relates to their optional character (states should declare whether they agree applying this
mechanism to themselves). In addition, individuals rarely benefit from these procedures because
inquiry procedures have a very high threshold (‘grave and systematic’ violations), while using
inter-state communications is considered by states to be an ‘unfriendly act’ towards other states
(Vandenbogaerde 2016, p. 184).

Since there is no judicial body addressing individual complaints at the international level,
the significance of individual communications procedures provided by the treaty bodies cannot be
overstated."” With regard to ETOs, this mechanism has so far been most commonly used by the
HRC. Individual communications procedures have been applied to hold states accountable in
various extraterritorial cases, including kidnapping and unlawful detention by security forces on
the territory of another state (HRC 1981a; HRC 1981b; HR C 2009); discrimination in paying
pension allowances on the basis of nationality/race (HRC 1989); states’ refusal to issue/renew
passports to their citizens living abroad because of their political views (HRC 1980a; HRC
1980b; HRC 1983b; HRC 2004Db); alleged violation of the right to vote of citizens residing
abroad (HR C 2003a); discriminatory denial of a migrant’s visa (HR C 2003c); state’s responsibil-
ity for human rights violations during an individual’s custody in another state and for executing
the sentence of a foreign state (HRC 2016); responsibility of states for human rights violations
committed by private corporations overseas (HRC 2017); and failure to repatriate children
whose parents are linked to terrorism activities (UN CRC 2020a; UN CRC 2021a).

The treaty bodies also consider numerous territorial cases with the so-called ‘indirect extra-
territorial effect’ (Skogly 2006, p. 155; Da Costa 2012, p. 57), such as extraditions or other
removals of asylum seekers, refugees, migrant workers, and prisoners to states where their human
rights may foreseeably be seriously violated or they may face real and personal violence or a
more severe punishment, including the death penalty (HRC 1994; HRC 1993; HR C 2003b;
UN CEDAW 2013b; UN CEDAW 2013c; UN CEDAW 2014b; UN CEDAW 2014c; UN
CRC 2019¢; UN CRC 2019d; UN CRC 2019¢; UN CR C 2020c). Additionally, treaty bodies
also consider communications from individuals who fled a state because of the human rights
violations happening in its territory and reside abroad (HRC 1982; HRC 1983a; HRC 1983c;
HRC 1984).

It is necessary to point to the limitations of some individual complaint mechanisms in
relation to ETOs.? First, although there are no jurisdictional limitations in the ICESCR, the
CEDAW, and the CRPD, the Optional Protocols to these instruments, which allow individual
communications, impose the criterion of jurisdiction (OP-ICESCR, art. 2; OP-CEDW,, art. 2;
OP-CRPD, art. 1). These jurisdictional restrictions contradict the very nature of states’ obliga-
tions under the treaties, narrow the scope of application of these instruments, and impose on
claimants the burden of proof that a human rights violation occurred within the jurisdiction of
the state (Courtis and Sepualveda 2009, pp. 57-58). Second, individual communications may be
submitted to the HR C, the CESCR, the UN CR C, the UN CEDAW, and the UN CRPD only
against states that have ratified relevant Optional Protocols. Since states have been quite reluctant
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to do so, for most individuals in the world, these mechanisms are still not available.?! Additionally,
states can make reservations and thereby limit individuals’ capacities to complain about violations
of certain human rights. Third, the subject-matter jurisdiction of individual communications
procedures is restricted to states’ remedial obligations and there might be difficulties with claim-
ing breaches of global obligations through them.* For instance, according to the OP-ICESCR,
‘communications may be submitted by or on behalf of individuals or groups of individuals, under
the jurisdiction of a state Party, claiming to be victims of a violation of any of the economic, social
and cultural rights set forth in the Covenant by that state Party’ (art. 2; emphasis added). Non-
compliance with global obligations that is not deemed to be a violation of human rights cannot,
therefore, be claimed through this mechanism. Communications submitted by subjects other
than victims may be considered only if they raise ‘a serious issue of general importance’ (art. 4).

Conclusion

The role of the UN treaty bodies in the interpretation and enforcement of ETOs can hardly be
overestimated — they are significant global norm-setters and institution-designers and provide
major international monitoring and accountability mechanisms. Among the most important
contributions of the treaty bodies in relation of ETOs are the following:

First, the treaty bodies have extended states’ human rights obligations, both remedial ETOs
and global obligations to respect, protect, and fulfil human rights, beyond their borders. Addi-
tionally, they have specified interactional and institutional as well as relational and distributive
ETOs, while emphasising obligations to guarantee the full-fledged and meaningtul participation,
inclusion, and consultation with disadvantaged individuals and social groups and their repre-
sentatives in the design, realisation, and monitoring of all extraterritorial projects and programs.

Second, the treaty bodies call for the application of a human rights-based approach to extra-
territorial assistance as well as a substantial improvement of contemporary mechanisms and
practices of international assistance in order to integrate several essential ETOs: obligations to
increase the effectiveness of assistance and ensure its sufficiency; obligations to seek assistance
if states cannot fully realise the human rights of its people; obligations to conduct systematic
HRIAs of assistance programs with the participation of the most vulnerable individuals and
social groups; and remedial ETOs for violations of human rights through foreign aid projects.
Moreover, the UN CRPD has recognised the principal limitations of state-centred international
assistance and suggested its supplementing with human-centred global assistance addressed
directly to those in need.

Third, the treaty bodies have clarified states’ obligations to regulate the extraterritorial activi-
ties of private and public NSAs, with which they have a ‘reasonable link’, and to cooperate
with them for the realisation of human rights. In addition, they have acknowledged that ETOs
binding various NSAs (IGOs, TNCs, and civil society) go beyond obligations to respect human
rights (including obligations to exercise human rights due diligence and consult with local com-
munities before conducting any extraterritorial projects) and obligations to provide effective
remedies to victims in case of human rights violations connected to their activity; NSAs’ ETOs
also embrace certain obligations to protect and fulfil human rights.

Fourth, through periodic reporting and individual communications procedures the treaty
bodies have substantially increased the international accountability of states for extraterritorial
violations of human rights and breaches of their ETOs.

Despite general state-centrism of their approach and certain limitations, the UN treaty bod-
ies have a potential to contribute to the shift from a state-centred to a human-centred and
polycentric global order. This would require several significant steps: first, further attribution of
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dire

ct ETOs to IGOs and NSAs (in particular through demanding states to regulate the ETOs of

these actors); second, the reconceptualisation of international assistance, i.e., the recognition that

people, not states, are the actual addressees of assistance and should be empowered to partici-

pate in and control over the processes of international assistance, and its supplement with direct

global assistance to vulnerable individuals and social groups; and third, removing the existing

restrictions of individual complaint mechanisms to ensure their effectiveness in providing rem-

edies for victims and holding states accountable for extraterritorial violations of human rights

and
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breaching their global obligations.

tes

I would like to thank the editors and other authors of this volume for their valuable comments and
suggestions.

. Other UN treaty bodies include the Committee on the Elimination of Racial Discrimination, the

Committee against Torture, the Committee on Migrant Workers, and the Committee on Enforced
Disappearances.

. Two general instruments — the ICESCR and the ICCPR — recognising fundamental rights of all

human beings, designate the basic focus of the CESCR and the HRC on ETOs corresponding to
social, economic, cultural, civil, and political rights. Since three special conventions — the CRC, the
CEDAW, and the CRPD — determine additional measures of protection for children, women, and
persons with disabilities, the UN CRC, the UN CEDAW, and the UN CRPD concentrate on ETOs
towards these most vulnerable categories of right-holders. It is important to add that the treaty bod-
ies’ output concerning ETOs reflects their general intention to prioritise the interests and needs of
the most disadvantaged individuals and social groups, including minorities, indigenous people, Roma,
those in poverty, refugees, asylum seekers, migrants, older people, and conflict-affected populations,
which has been recently reaffirmed in the context of the global pandemic (CESCR 2020a, para. 19;
UN CRC 2020b, para. 7; UN CEDAW 2020a & 2020b; UN CRPD 2020).

. Being ‘younger’ in this context means not only having less practice but also a capacity to be more pro-

gressive; cf., e.g., the UN CRPD’ model of ‘inclusive equality’ and recognition of global obligations
to assist (see the next Section).

. ‘Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within

its territory and subject to its jurisdiction the rights recognized in the present Covenant’ (ICCPR, art.
2(1), emphasis added). The HRC interprets components of this clause disjunctively, i.e., territory or
jurisdiction. The CRC’ jurisdictional clause does not mention territory: ‘States Parties shall respect
and ensure the rights set forth in the present Convention to each child within their jurisdiction without
discrimination of any kind’ (CRC, art. 2(1), emphasis added).

. The Maastricht Principles on Extraterritorial Obligation of States in the area of Economic, Social, and Cultural

Rights (Maastricht Principles) classify ‘obligations relating to the acts and omissions of a state, within or beyond
its territory, that have effects on the enjoyment of human rights outside of that state’s territory’ and
‘obligations of a global character that are set out in the Charter of the United Nations and human rights
instruments to take action, separately, and jointly through international cooperation, to realize human
rights universally’ (Principle 8, emphases added).

. ‘Reasonable link’ means that a NSA ‘has its centre of activity, is registered or domiciled’ or has the main

place of its substantial activities in the state (UN CRC 2013b, para. 43).

. Applying the CESCR GC 3 to ETOs, the immediate ETOs of conduct and result are the following:

obligations aimed at eliminating discrimination; obligations to ‘take steps’, in particular, to cooperate
and assist (para. 2); minimum core obligations (para. 10); relatively low-cost targeted programs for
vulnerable individuals (para. 12); obligations corresponding to human rights that are not subject to
progressive realisation (para. 5).

. Interactional and institutional global obligations are based on two fundamental entitlements embedded in the Uni-

versal Declaration of Human Rights (UDHR): first, the entitlement of an individual ‘to realization, through



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

ETOs in the United Nations

national effort and international co-operation and in accordance with the organization and resources of
each state, of the economic, social and cultural rights indispensable for [individual’s] dignity and the free
development of [individual’s] personality’ (art. 22); and second, the entitlement ‘to a social and interna-
tional order in which the rights and freedoms set forth in this Declaration can be fully realized’ (art. 28).
Inclusive equality embraces: ‘(a) a fair redistributive dimension to address socioeconomic disadvantages;
(b) a recognition dimension to combat stigma, stereotyping, prejudice and violence and to recognize the
dignity of human beings and their intersectionality; (c) a participative dimension to reaffirm the social
nature of people as members of social groups and the full recognition of humanity through inclusion
in society; and (d) an accommodating dimension to make space for difference as a matter of human
dignity’ (UN CRPD 2018a, para. 11, emphasis added).

Cf.:any system of support should be based on ‘giving effect to the rights, will and preferences of those
receiving support rather than what is perceived as being in their best interests’ (UN CRPD 2018a,
para. 49(b)).

Obligations to assist are interpreted as an integral part of obligations to cooperate. For example,
the CRPD states that obligations of international cooperation involve duties of technical and
economic assistance (CRPD, art 32 para. 1) that is reaffirmed by the UN CRPD (2018b, paras. 92,
94(r)). Even if it is not specified in the ICESCR and the CRC, the CESCR and the UN CRC
treat obligations to assist as part of obligations to cooperate (CESCR 1990, paras. 13—-14; UN CRC
2013a, para. 88).

Thus, the CESCR recommended to Spain that it ‘redouble its efforts to increase official development
assistance to at least 0.7 per cent of GDP, in line with the goals assumed at the international level’
despite austerity measures adopted by the state (CESCR 2012, para. 10). The CESCR also emphasises
simultaneous character of territorial and global obligations to ensure universal and affordable access to
vaccines against and treatment for coronavirus disease (CESCR 2020b; CESCR 2021).

Elsewhere, I demonstrated the inadequacy of these clauses for determining the scope of ETOs to assist
and suggested using instead the principles of sufficiency and a decent minimum sacrifice, which may
be balanced through a fair distribution of the burdens of assistance among all members of the interna-
tional community (Pribytkova 2019, pp. 289-299).

The CESCR requires states to report on how their participation in the decision-making and norm-
setting of IGOs affects the enjoyment of socio-economic rights worldwide (CESCR 2009b, para. 3).
States’ obligations to regulate and influence the conduct of NSAs and individuals should not be con-
fused with states’ responsibility for the conduct of NSAs and individuals in cases when the latter are
directed and controlled by the state (International Law Commission 2002, art. 8).

As opposed to the UN Guiding Principles, the UN Norms on the Responsibilities of Transnational Corpora-
tions and Other Business Enterprises with Regard to Human Rights acknowledge that TNCs, ‘as organs of
society’, should protect and ‘promote and secure the fulfilment’ of human rights (pmbl., arts. 1, 13—14).
Christian Courtis and Magdalena Septlveda suggested that the CESCR’s inquiry procedure ‘might
prove to be the best mechanism to supervise compliance with the extra-territorial obligations under
the ICESCR’ (Courtis and Sepalveda, p. 63).

The two world courts, the International Court of Justice and the International Criminal Court are
able to act only on the basis of applications made by states (or other special subjects) and not individu-
als. As the Office of the High Commissioner for Human Rights affirms, ‘the ability of individuals to
complain about the violation of their rights in an international arena brings real meaning to the rights
contained in the human rights treaties’ (OHCHR).

For further critique, see Vandenbogaerde and Vandenhole 2010.

For instance, only 26 states have ratified the OP-ICESCR meaning that 172 states cannot be held
accountable through the CESCR individual complaint mechanisms. The OP-CRC is ratified by 48 states;
the OP-CRPD — by 99 states; the OP-CEDAW — by 114 states; and the OP-ICCPR — by 116 states.
The possibility of bringing individual claims regarding states’ non-compliance with their obligations
to cooperate and assist was discussed in the process of elaboration of the OP-ICESCR. Committee
members asserted that though the CESCR had never considered such cases, ‘in theory’ they might
arise (Commission on Human Rights 2004, para. 45; Commission on Human Rights 2005, para. 79).

105



Elena Pribytkova

References

Alston, P. and Quinn, G. (1987) ‘The Nature and Scope of states Parties’ Obligations under the Interna-
tional Covenant on Economic, Social and Cultural Rights’, Human Rights Quarterly 9, 156—229.

Committee on Economic, Social, and Cultural Rights (CESCR)
CESCR (1990) GC 3 on the nature of states Parties’ obligations (art 2., para. 1 of the Covenant), E/1991/23.

(1991) GC 4 on the right to adequate housing (art. 11(1) of the Covenant), E/1993/23.

(1998) COB:s: Israel, E/C.12/1/Add.27.

(1999a) GC 2 on the right to adequate food (Art. 11), E/C.12/1999/5.

(1999b) GC 13 on the right to education (Art. 13), E/C.12/1999/10.

(2000) GC 14 on the right to the highest attainable standard of health (Art. 12), E/C.12/2000/4.

(2002) COBs: Georgia, E/C.12/1/Add.83.

(2003) GC 15 on the right to water (Arts. 11 and 12 of the Covenant), E/C.12/2002/11.

(2008) GC 19 on the right to social security (Art.9), E/C.12/GC/19.

(2009a) COB:s: the Democratic Republic of the Congo, E/C.12/COD/CO/4.

(2009b) Guidelines on treaty-specific documents to be submitted by states parties under articles
16 and 17 of the International Covenant on Economic, Social and Cultural Rights, E/C.12/2008/224.

(2010) COBs: Columbia, E/C.12/COL/CO/5.

(2011a) Statement on the Obligations of States Parties Regarding the Corporate Sector and
Economic, Social and Cultural Rights, E/C.12/2011/1.

(2011b) COBs:Yemen, E/C.12/YEM/2.

(2012) COBs: Spain, E/C.12/ESP/5.

(2014) COBs: China, including Hong Kong, China and Macao, China, E/C.12/CHN/CO/2.

(2016a) COBs: France, E/C.12/FRA/CO/4.

(2016b) COBs: United Kingdom of Great Britain and Northern Ireland, E/C.12/GBR/CO/6.

(2016¢) Statement on Public Debt, Austerity Measures and the International Covenant on Eco-
nomic, Social and Cultural Rights, E/C.12/2016/1.

(2017) GC 24 on State obligations under the International Covenant on Economic, Social and
Cultural Rights in the context of business activities, E/C.12/GC/24.

(2018) COBs: New Zealand, E/C.12/NZL/CO/4.

(2019) Sixth periodic report submitted by Norway under articles 16 and 17 of the Covenant,
E/C.12/NOR/6.

(2020a) Statement on the coronavirus disease (COVID-19) pandemic and economic, social and
cultural rights, E/C.12/2020/1.

(2020b) Statement on universal and equitable access to vaccines for the coronavirus disease
(COVID-19), E/C.12/2020/2.

(2021) Statement on universal affordable vaccination against coronavirus disease (COVID-19),
international cooperation and intellectual property, E/C.12/2021/1.

Commission on Human Rights (1997) The Realization of Economic, Social and Cultural Rights, Final
Report on the Question of the Impunity of Perpetrators of Human RightsViolations (Economic, Social
and Cultural Rights), prepared by Mr. El Hadji Guissé, Special Rapporteur, E/CN.4/Sub.2/1997/8.

Commission on Human Rights (2004) Report of the Open-Ended Working Group to Consider Options Regard-
ing the Elaboration of an Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
on Its Second Session, E/CN.4/2004/44.

Commission on Human Rights (2005) Report of the Open-Ended Working Group to Consider Options Regard-
ing the Elaboration of an Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
on Its Second Session, E/CN.4/2005/52.

Committee on the Elimination of Discrimination Against Women (UN CEDAW)
UN CEDAW (2005) COBs: Israel, CEDAW/C/ISR/3.
(2010) General Recommendation no. 28 on the core obligations of states parties under article 2
of the Convention on the Elimination of All Forms of Discrimination against Women, CEDAW/C/
GC/28.

106



ETOs in the United Nations

(2013a) General Recommendation no. 30 on women in conflict prevention, conflict and post-
conflict situations, CEDAW/C/GC/30.

(2013b) M.E.N. v. Denmark, CEDAW/C/55/D/35/2011.

(2013c) M.N.N. v. Denmark, CEDAW/C/55/D/33/2011.

(2014a) COBs: India, CEDAW/C/IND/CO/4-5.

(2014b) N. v. Netherlands, CEDAW /C/57/D/39/2012.

(2014c) S.O. v. Canada, CEDAW/C/59/D/49/2013.

(2015) COBs: Spain, CEDAW/C/ESP/7-8.

(2016a) COBs: Canada, CEDAW/C/CAN/8-9.

(2016b) COBs: France, CEDAW/C/FRA/CO/7-8.

(2016¢) COBs: Switzerland, CEDAW/C/CHE/CO/4-5.

(2016d) General Recommendation no. 34 on the rights of rural women, CEDAW/C/GC/34.

(2017) COBs: Norway, CEDAW/C/NOR/CO/9.

(2018a) COBs: Australia, CEDAW/C/AUS/CO/8.

(2018b) General Recommendation no. 37 on the gender-related dimensions of disaster risk
reduction in the context of climate change, CEDAW/C/GC/37.

(20202) Guidance Note on CEDAW and COVID-19.

(2020b) Call for Joint Action in the Times of the COVID-19 Pandemic.

Committee on the Rights of Persons with Disabilities (UN CRPD)
UN CRPD (2013) COBs: New Zealand, C RPD/C/NZL/CO/1.

(2014) GC 2 on Article 9: Accessibility, CRPD/C/GC/2.

(20152) COBs: European Union, CRPD/C/EU/CO/1.

(2015b) COBs: Germany, CRPD/C/DEU/CO/1.

(2015¢) COBs: Turkmenistan, CRPD/C/TKM/CO/1.

(2016) GC 4 on the Right to Inclusive Education, CRPD/C/GC/4.

(2017) GC 5 on living independently and being included in the community, CRPD/C/GC/5.

(2018a) GC 6 on equality and non-discrimination, CRPD/C/GC/6.

(2018b) GC 7 on the participation of persons with disabilities, including children with disabilities,
through their representative organizations, in the implementation and monitoring of the Convention,
CRPD/C/GC/7.

(2019a) COBs: Australia, CRPD/C/AUS/CO/2-3.

(2019b) COBs: India, CRPD/C/IND/CO/1.

(2019¢) COBs: Iraq, CRPD/C/IRQ/CO/1.

(2020) Statement on COVID-19 and the Human Rights of Persons with Disabilities.

Committee on the Rights of the Child (UN CRC)
UN CRC (2002) COBs: Israel, CRC/C/15/Add.195
(2003) GC 5 on general measures of implementation for the Convention on the Rights of the
Child, CRC/GC/2003/5.
(20102) COBs: Ecuador, CRC/C/ECU/4.
(2010b) COBs: Sri Lanka, CRC/C/LKA/CO/3-4.
(2011a) COBs: Cambodia, CRC/C/KHM/CO/2-3.
(2011b) COBs: Cuba, CRC/C/CUB/CO.2.
(2013a) GC 15 on the right of the child to the enjoyment of the highest attainable standard of
health (art. 24), CRC/C/GC/15.
(2013b) GC 16 on state obligations regarding the impact of the business sector on children’s
rights, CRC/C/GC/16.
(2017) Combined fourth and fifth reports submitted by Singapore under article 44 of the Con-
vention, CRC/C/SGP/4-5.
(2018) Combined fifth and sixth periodic reports submitted to the CRC by Australia under
article 44 of the Convention, CRC/C/AUS/5-6.
(20192) COBs: Australia, CRC/C/AUS/CO/5-6.

107



Elena Pribytkova

(2019b) COBs: Republic of Korea, CRC/C/KOR/CO/5-6.

(2019¢) D.D. v. Spain, CRC/C/80/D/4/2016.

(2019d) R.K. v. Spain, CRC/C/82/D/27/2017.

(2019e) Z.H. and A.H. v. Denmark, CRC/C/82/D/32/2017.

(2020a) L.H. et al v. France, CRC/C/85/D/79/2019—-CRC/C/85/D/109/2019.

(2020b) The Committee on the Rights of the Child warns of the grave physical, emotional and
psychological effect of the COVID-19 pandemic on children and calls on states to protect the rights
of children.

(2020¢) VA. v. Switzerland, CRC/C/85/D/56/2018.

(2021a) EB. et al v. France, CRC/C/86/D/R.77/2019.

(2021b) GC 25 on children’s rights in relation to the digital environment, CRC/C/GC/25

Courtis, C. and Sepulveda, M. (2009) ‘Are Extraterritorial Obligations Reviewable under the Optional
Protocol to the ICESCR?’, Nordic Journal of Human Rights 27, 54—63.

Da Costa, K. (2012) The Extraterritorial Application of Selected Human Rights Treaties, Martinus Nijhoff
Publishers.

Human Rights Committee (HRC)
HRC (1980a) Guillermo Waksman v. Uruguay, CCPR/C/OP/1.
(1980b) Samuel Lichtensztejn v. Uruguay, CCPR/C/18/D/77/1980.
(1981a) Delia Saldias de Lopez (on behalf of Lopez Burgos) v. Uruguay, CCPR/C/13/D/52/1979.
(1981b) Lilian Celiberti de Casariego v. Uruguay, CCPR/C/13/D/56/1979.
(1982) Carmen Amendola Massiotti and Graciela Baritussio v. Uruguay, CCPR/C/16/D/25/1978
(1983a) Elena Quinteros Almeida and Maria del Carmen Almeida de Quinteros v. Uruguay, CCPR/
C/19/D/107/1981.
(1983b) Mabel Pereira Montero v. Uruguay, CCPR/C/18/D/106/1981.
(1983c¢) Miguel Angel Estrella v. Uruguay, CCPR/C/18/D/74/1980.
(1984) Antonio Viana Acosta v. Uruguay, CCPR/C/21/D/110/1981.
(1989) Ibrahima Gueye et al. v. France, CCPR/C/35/D/196/1985.
(1993) Kindler v. Canada, CCPR/C/48/D/470/1991.
(1994) Chitat Ng v. Canada, CCPR/C/49/D/469/1991.
(1998) COBs: Israel, CCPR/C/79/Add.93.
(2003a) Déithi O Colchiiin v. Australia, CCPR/C/77/D/1038/2001.
(2003b) Roger Judge v. Canada, CCPR/C/78/D/829/1998.
(2003¢) Sunil Dixit v. Australia, CCPR/C/77/D/978/2001.
(2004a) GC 31 on the nature of the general legal obligation imposed on states Parties to the
Covenant, CCPR/C/21/Rev.1/Add.13.
(2004b) Loubna El Ghar v. Libyan Arab_Jamahiriya, CCPR/C/82/D/1107/2002.
(2009) Mohammad Munaf v. Romania, CCPR/C/96/D/1539/2006.
(2011) COBs: the Republic of Korea, CCPR/C/KOR/CO/4.
(2012) COBs: Germany, CCPR/C/DEU/CO/6.
(2014) COB:s: the United States of America, CCPR/C/USA/CO/4.
(2015) COBs: Canada, CCPR/C/CAN/CO/6.
(2016) David Hicks v. Australia, CCPR/C/115/D/2005/2010.
(2017) Basem Ahmed Issa Yassin v. Canada, CCPR/C/120/D/2285/2013.
(2019) GC 36 on Article 6 of the International Covenant on Civil and Political Rights, on the
Right to Life, CCPR/C/GC/36.
International Law Commission (2002) ILC Articles on Responsibility of States for Internationally Wrong-
ful Acts, A/RES/56/83
Langford, M. and King, J.A. (2008) ‘Committee on Economic, Social and Cultural Rights: Past, Present and
Future’ in Langford, M. (ed.). Social Rights Jurisprudence, Emerging Trends in International and Comparative
Law, Cambridge University Press.

108



ETOs in the United Nations

Milanovic, M. (2011) Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy, Oxford
University Press.

Office of the United Nations High Commissioner for Human Rights (OHCHR) (n.d.) ‘Human Rights
Bodies - Complaints Procedures’, http://www.ohchr.org/EN/HRBodies/ TBPetitions/Pages/HRTB-
Petitions.aspx [accessed 24 January 2021].

Pribytkova, E. (2019) Global Human Rights Obligations Relating to a Decent Standard of Living, J.S.D. disserta-
tion, Columbia University.

(2020) “What Global Human Rights Obligations Do We Have?’, Chicago Journal of International
Law 20, 384-449.

Shue, H. (1996) Basic Rights: Subsistence, Affluence and U.S. Foreign Policy,2nd ed, Princeton University Press.

Skogly, S. (2006) Beyond National Borders: States’ Human Rights Obligations in International Cooperation,
Intersentia.

Sepulveda, M. (2003) The Nature of the Obligations under the International Covenant on Economic, Social and
Cultural Rights, Intersentia.

Vandenbogaerde, A. (2016) Towards Shared Accountability in International Human Rights Law. Law, Procedures
and Principles, Intersentia.

Vandenbogaerde, A. and Vandenhole, W. (2010) “The Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights: An Ex Ante Assessment of its Effectiveness in Light of the Draft-
ing Process’, Human Rights Law Review 10(2), 207-237.

109


http://www.ohchr.org
http://www.ohchr.org

8

Extraterritorial obligations
in the inter-American human
rights system

Clara Burbano-Herrera and Yves Haeck

Introduction

The conduct of states may affect the human rights of individuals located outside their
borders. In the inter-American human rights system (IAHRS), the scope of extraterrito-
rial obligations is linked to the universality principle and the jurisdiction clause. States
are internationally responsible for not only human rights violations that were attributed
to them within their own territory, but also for actions or omissions perpetrated outside
their territory but within their jurisdiction. This chapter explores the criteria developed
by the Inter-American Commission on Human Rights JACmHR; Commission) and the
Inter-American Court of Human Rights JACtHR; Court) to establish the international
responsibility of states in the framework of extraterritorial obligations in specific cases and
identifies the types of situations in which extraterritorial responsibility has been established.
First, following some background on the IAHRS, the provisions related to extraterrito-
rial jurisdiction and obligations will be dealt with. Second, the Commission’s and Court’s
case-law under the Declaration and/or the Convention will be examined. We will end with
some conclusions.

Brief background to the inter-American system

The IAHRS has three protection levels: states which have not ratified the ACHR have obliga-
tions under the Declaration and are supervised by the Commission; states having ratified the
ACHR are obligated under it and are supervised by the Commission; states having ratified the
Convention and having accepted the IACtHR s jurisdictional competence are obligated under
the Convention and are supervised by the Commission and Court.

The Charter of the Organization of American States (OAS), the American Convention and
the JACmHR Statute provide that the Commission is an OAS organ created to promote the
observance and defense of human rights. The Commission interprets not only the American
Convention (1969), but also the American Declaration (1948). The Declaration is not a treaty,
but it imposes indirectly obligations upon all 35 states, through their OAS membership. The
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IACmHR was created through a political decision of the Ministers of Foreign Affairs of the
American states (1959). The Commission started to document violations and promote human
rights applying the Declaration, being the only existing regional instrument at that time. Sub-
sequently, the Commission was granted competence to examine individual petitions alleging
human rights violations (1965). Thus, the Commission, when examining the complaints, also
started to apply the jurisdiction clause to all OAS states (see infra). The Convention, which
entered into force in 1978, has not been ratified by all OAS states (e.g., the US; Canada; some
Caribbean states), while others have even denounced it (e.g., Trinidad/Tobago). The Conven-
tion created the IACtHR, which started to work in 1979 but only began to exercise its judicial
competences in earnest in 1988.

In general terms, the international obligations of the states to the IAHRS are contem-
plated in Articles 1 and 2 ACHR, and can be classified into: (1) Obligation to respect human
rights; (i1) Obligation to guarantee human rights; (iii) Obligation to adapt the domestic
law. These obligations are sufficient to structure the responsibility of the states. Besides, the
rights under the Declaration are also a source of similar international obligations for the
OAS states.

In the Americas, the supervisory bodies connect the extraterritorial application of human
rights with the recognition of the principle of universality and the so-called jurisdiction clause.
The universality principle affirms that all people must enjoy all human rights anywhere in the
world, while the jurisdiction clause indicates under which circumstance states are obligated
beyond their territory. While the Declaration does not explicitly contain a jurisdiction clause,
the American Convention does.

Extraterritorial obligations in the American Declaration

The Declaration does not include an explicit mention of limitation of its territorial scope,
nor any other explicit jurisdiction clause. Curiously, the Declaration drafts prepared by the
Inter-American Juridical Committee did contain a jurisdiction clause. Article XVIII 1945
Draft linked it to the principle of equality. The 1947 final Draft Declaration of the Committee
submitted to the Bogota Conference still contained the reference to jurisdiction in the equality
clause (Art. XVIII(2)). Eventually, the reference to jurisdiction was deleted in the renumbered
Article II:

All persons are equal before the law and have the rights and duties established in this
Declaration, without distinction as to race, sex, language, creed or any other factor.

The Working Group Human Rights chose not to include the duties (of the state), conclud-
ing that to do so would exceed its mandate and that it would detract from the forcefulness
and clarity of the Declaration (Report Rapporteur, in Buergenthal and Norris 1982-1983,
p. 16).

The general human rights obligations on OAS states under the Declaration and the absence
of a reference to jurisdiction have not precluded the IACmHR from using the provision as
the basis for assessing the extraterritorial responsibility of states under the Declaration. In the
IAHRS, most cases concerning extraterritorial application have been decided by the Com-
mission under the Declaration, applying the universality principle together with the (implicit)
jurisdiction clause.
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Extraterritorial obligations in the American Convention

The American Convention does not contain a provision on extraterritorial human rights obli-
gations, but contains an explicit jurisdiction clause, which is almost identical to that in the
European Convention on Human Rights. Article 1(1) says:

The states Parties to this Convention undertake to respect the rights and freedoms recog-
nized herein and to ensure to all persons subject to their jurisdiction the free and full exercise
of those rights and freedoms, without any discrimination for reasons of race, color, sex, lan-
guage, religion, political or other opinion, national or social origin, economic status, birth,
or any other social condition (emphasis added).

An IJACmHR draft, adopted by the OAS Council (12 October 1968), was based on three drafts.
The subsequent draft Convention adopted by the OAS Council in 1968 referred to ‘all persons
within their territory and subject to their jurisdiction’ and its similarity to Article 2(1) ICCPR
was mentioned in the IACmHR s annotations on the draft Convention. The IACmHR and the
US agreed with the text and did not propose any amendments, and the JACmHR did not even
comment on the wording of the phrase concerned.

During the San Jose Conference, the main change proposed by a Working Group of Com-
mittee I was the deletion of the words ‘within their territory’. Panama wanted to delete the
phrase in order to protect the human rights of residents in the Panama Canal Zone which was
subject to US jurisdiction but was not US territory, and the US apparently did not oppose.

The draft Working Group text of Article 1(1) was subsequently unanimously adopted by the
Committee.

The interpretation of the jurisdiction clause in the Convention and the implicit clause in the
Declaration, as developed by the Commission and Court through country reports, the individ-
ual and interstate petition system procedure, precautionary measures and an advisory opinion,
will now be examined. As will be shown, a broad range of rights and freedoms have been given
extraterritorial application by the IACmHR (Cassel 2004, p. 176), while the IACtHR has until
now only done this in a single situation.

Extraterritorial obligations under the American
Declaration and Convention in practice

The Commission has adopted the same interpretation regarding extraterritorial obligations and
therefore extraterritorial responsibility with respect to states that have ratified the Convention
and those which have not yet done so. In other words, these cases are not decided differently
from the ones submitted under the American Declaration (Cerna 2004). Moreover, the Com-
mission has held that in order to establish state responsibility for extraterritorial human rights
violations, it is necessary to prove the exercise of state jurisdiction and therefore there needs to
be ‘authority and effective control’. Overall, the essential tool in determining jurisdiction and
establishing the responsibility of a state for acts committed by its agents abroad, is the ‘exercise
of authority over persons’ by state agents, without necessarily requiring the existence of a for-
mal, structured and prolonged legal relation in terms of time. The Commission has indicated
that a state’s international responsibility may refer to extraterritorial actions when the person is
present in the territory of a state but is subject to the control of another state, generally through
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the actions of that state’s agents abroad. It has therefore recognized the exercise of extraterrito-
rial jurisdiction in cases relating to military interventions, operations in international airspace
and on the territory of third states, as well as in detention facilities outside a state’s territory.

In Saldanio, the first petition decided by the Commission on extraterritorial responsibil-
ity in the framework of the American Convention, an Argentinian sentenced to death in the
US, argued that during the trial certain rights under the Declaration (rights to life; liberty and
personal security; fair trial; petition; due process of law) and the Convention had been violated.
Under the latter, the petitioner alleged that Argentina had an obligation to present an interstate
complaint against the US, and the failure of doing this rendered it responsible for human rights
violations (rights to life; fair trial; judicial protection). The Commission held:

(...) a state party to the American Convention may be responsible under certain circum-
stances for the acts and omissions of its agents which produce effects or are undertaken
outside that state’s own territory.

(IACmHR 1999a, para. 17)

Furthermore, (...) the understanding of jurisdiction and therefore responsibility for non-com-
pliance with international obligations (.) is a notion linked to authority and effective control, and
not merely to territorial boundaries (emphasis added).

(Ibid, para. 19)

In casu, there was no proof that Argentina had exercised authority or control over Saldafio under
Article 1(1) ACHR, and he was thus not within Argentinian jurisdiction prior/subsequent to
his arrest in the US, or that Argentina had exercised authority or control over the local US offi-
cials involved in the subsequent criminal proceedings, and the mere bond of being Argentinian
was not sufficient either (ibid, paras. 21-23). Argentina also had no Conventional obligation to
lodge an interstate complaint against the US (ibid, paras. 1-3 and 32-34).

Extrajudicial killings and harassment by state agents

The Commission has implicitly established the extraterritorial scope of the Declaration and the
responsibility of OAS states for extrajudicial killings and harassment by state agents in a Country
Report on Chile (1985) and another one on Suriname (1985), when fulfilling its general moni-
toring function (Cerqueira 2015, p. 19).

In the Chile Report, the Commission referred to the murder on Chileans outside Chile,
more specifically two former high-ranking officials of the Allende government, namely, the for-
mer Minister of state and Ambassador Orlando Letelier, and the former commander-in-chief of
the army, general Carlos Prats IACmHR 1985a, paras. 80-91), respectively, in Washington DC
and Buenos Aires, by Chilean secret agents (right to life). The Commission explicitly held that
the seriousness of these events °(...) lies in the method used in the respective crimes and in the
fact that they took place beyond the frontiers of Chile’ IACmHR 1985a, para. 80).

Similarly, in its Suriname Report, the Commission referred to the attacks on and harassment
of Surinamese in the Netherlands by Surinamese agents. The Commission took special note
of (...) the numerous and serious allegations made by Surinamese citizens both in the Neth-
erlands and Suriname that the Government of Suriname, through its Consulate at the Hague
and through its agents in the emigrant community, [had] threatened members of the refugee
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community with reprisals against their relatives remaining in the country if their anti-govern-
ment activities didn’t cease’. The Surinamese citizens were prevented from obtaining passports
and returning home (right to a passport) if they were considered to be opponents IACmHR
1985b, ChapterV, Introductory Section).

Use of force by state agents during military operation/intervention

The extraterritorial scope and the responsibility of OAS states under the Declaration was first
implicitly and later explicitly recognized by the Commission in cases concerning US military
interventions in Grenada/Panama, as well as Ecuadorian and Colombian military operations on
each other’s territory.

Disabled Peoples’ International (DPI), the first petition submitted against a state in the Ameri-
cas alleging extraterritorial responsibility under the Declaration, was filed following the US
intervention in Grenada in 1983 (IACmHR 1987) and more specifically the bombing of a
psychiatric institution, killing 16 and injuring 6 persons (rights to life; preservation of health and
well-being). The applicants held that, since Article 112 OAS Charter provides that the Com-
mission’s main function was to promote the observance and protection of human rights, the
complaint was within the Commission’s competence.

The Commission declared the petition admissible in 1986, indicating that it had jurisdiction
to examine the allegations, without explicitly touching upon the extraterritorial jurisdiction
issue, as none of the parties had alleged anything in that regard (IACmHR 1987).

The US position was that the Commission lacked competence because the facts concerned
a country with an internal armed conflict, and the Commission is only allowed to apply the
Declaration but not the Fourth Geneva Convention which regulates actions within the politi-
cal context concerned — a position maintained ever since (infra). Eventually, the merits of the
case were not assessed because a friendly settlement was reached (IACmHR 1996, Background
para. IV).

Coard was also related to US military actions during its intervention in Grenada, but this
time the petition was submitted by 17 Grenadian petitioners who had been actively involved
in deposing the government (IACmHR 1999b). In October 1983, rival members of the prime
minister’s party murdered the Grenadian prime minister and some government members and
established a Revolutionary Military Council (RMC). Some days later, the US and Caribbean
armed forces invaded Grenada, deposing the RMC. During the US-led operation, the petition-
ers had allegedly been unlawfully detained by US forces, held incommunicado for many days
and ill-treated, and they contended that the US corrupted the Grenadian judicial system thereby
depriving them of their right to a fair trial (ibid, paras. 2—4 and 17-20).In 1994, the Commission
admitted the case IACmHR Coard 1994, unpublished).

In order to determine US jurisdiction, the Commission considered the ‘effective control and
authority over the presumed victims’ (‘personal jurisdiction model’), thereby reading into the
Declaration a state jurisdiction requirement which is actually not included into the text itself.
Geographic location and territorial jurisdiction did not play a (decisive) role. Indeed, while the
petitioners were detained on US military ships, which could basically be seen as bringing the
persons concerned under US jurisdiction, the Commission did not say a word on this, nor did
it hold that from the moment that the petitioners had been detained, US military had already
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gained full control over Grenada. As a reason for its standpoint, it held that ‘individual rights
inhere simply by virtue of a person’s humanity’. More specifically, the Commission said:

While the extraterritorial application of the American Declaration has not been placed at
issue by the parties, (...) jurisdiction over acts with an extraterritorial locus will not only
be consistent with, but required by the norms which pertain. The fundamental rights of
the individual are proclaimed in the Americas on the basis of the principles of equality and
non-discrimination (...). Given that individual rights inhere simply by virtue of a person’s
humanity, each American state is obliged to uphold the protected rights of any person subject to its
jurisdiction. While this most commonly refers to persons within a state’s territory, it may, under given
circumstances, refer to conduct with an extraterritorial locus where the person concerned is present in the
territory of one state, but subject to the control of another state usually through the acts of the latter’s
agents abroad. (...) the inquiry turns not on the presumed victim’s nationality or presence
within a particular geographic area, but on whether, under the specific circumstances, the
state observed the rights of a person subject to its authority and control (emphasis added).
(IACmHR 1999b, para. 37)

Given that the victims had been subjected to the extraterritorial authority and control of the
US authorities, the US was found in violation of the Declaration (rights to life; protection of
juridical personality; protection from arbitrary arrest), in view of the victims ‘(being) held in the
custody (...) for approximately nine to twelve days, including six to nine days after the eftective
cessation of fighting’, while ‘the petitioners were not afforded access to a review of the legality
of their detention with the least possible delay’ (ibid, paras. 60—61). Furthermore, the Commis-
sion reiterated the legal basis of its competence deriving from the OAS Charter, its Statute and
Regulations (ibid 1999, paras. 9 and 36). The US once again contested the admissibility of the
case asserting the Commission’s lack of competence to examine the legal validity of its military
actions in Grenada as this fell beyond the scope of its mandate, particularly with regard to a
non-state party to the Convention. The Commission (IACmHR Coard 1994) dismissed the US
objections related to the alleged lack of competence to examine the US actions and reiterated
that the Declaration ‘is a source of international obligation for member states not party to the
American Convention’, and that its Statute authorizes it to examine complaints under the Dec-
laration, an approach which it has maintained ever since.

In a subsequent case decided under the Convention related to the alleged extra-judicial
execution of an Ecuadorian by the Colombian army on Ecuadorian territory IACmHR 2010),
the Commission explicitly stated that

(...) [u]lnder Inter-American human rights law, each American state is obligated (...) to

respect the rights of all persons within its territory and of those present in the territory of
another state but subject to the control of its agents.

(Ibid, para. 91, referring to IACmHR 1999¢;

further: IACmHR 2011b, para. 23; IACmHR 1993)

Rejecting the Colombian argument that the alleged victim was not subject to Colombian juris-
diction, the Commission held that according to the Vienna Convention the term jurisdiction
in Article 1(1) must be interpreted in good faith and be understood and applied in its ordinary
meaning as a term of international law, because it is clear that the parties did not intend other-
wise (IACmHR 2010, para. 88;Vienna Convention on the Law of Treaties, Art. 31(1) and (3)
(c)). Also, the Convention’s drafting history did not indicate that the parties intended to give a
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special meaning to ‘jurisdiction’ (ibid, para. 89). Moreover, they omitted the reference to ‘ter-
ritory’, thereby widening the scope of protection to the extent that the states not only may
be held internationally responsible for the acts and omissions imputable to them within their
territory, but also for those acts and omissions committed wherever they exercise jurisdiction
(ibid, para. 90).

In its case law, the Commission stresses that it had to be established whether there was a
causal link between the extraterritorial conduct of a state through the actions or omissions of its
agents and/or persons who have acted under its orders or acquiescence and the alleged viola-
tion of the rights and freedoms (rights to life; humane treatment; fair trial; due process) of an
individual (IACmHR 2010, para. 99; also: IACmHR 2011b; IACmHR 2018).

Downing of civilian airplanes by state agents

In Armando Alejandre Jr, which involved the 1996 downing in international airspace of two
unarmed civilian light airplanes belonging to the organization ‘Brothers to the Rescue’ by the
Cuban military resulting in the immediate death of four persons on board, the Commission
reaffirmed — implicitly — that it was clearly competent with respect to the alleged human rights
violations committed by Cuba despite the fact that Cuba was not a state party to the American
Convention (IACmHR 1999c, paras. 1 and 23).

Following its jurisprudence in the US-related cases, the Commission held that although a
state’s jurisdiction ratione loci is primarily territorial, exceptions exist in limited circumstances
based on the principle of universality and when the victims were under the control or authority
of the foreign agents. The Commission held more specifically:

(...) the Commission is competent to consider reports alleging that agents of an OAS
member state have violated human rights protected in the inter-American system, even
when the events take place outside the territory of that state. (...) Because individual rights
are inherent to the human being, all the American states are obligated to respect the protected rights
of any person subject to their jurisdiction. Although this usually refers to persons who are within the
territory of a state, in certain instances it can refer to extraterritorial actions, when the person is present
in the territory of a state but subject to the control of another state, generally through the actions of
that state’s agents abroad. In principle, the investigation refers not to the nationality of the
alleged victim or his presence in a particular geographic area, but to whether, in those spe-
cific circumstances, the state observed the rights of a person subject to its authority and control
(emphasis added).

(Ibid, para. 23)

The Commission considered that the victims died as a consequence of direct actions taken by
Cuban state agents in international airspace (ibid, para. 25). It was clear that the power and con-
trol exercised by the state agents had provoked jurisdiction. The Commission said:

(...) The fact that the events took place outside Cuban jurisdiction does not limit the Com-
mission’s competence ratione loci, because, as previously stated, when agents of a state, whether
military or civilian, exercise power and authority over persons outside national territory, the state’s
obligation to respect human rights continues, in this case the rights enshrined in the American
Declaration. The Commission finds conclusive evidence that agents of the Cuban state,
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although outside their territory, placed the civilian pilots of the ‘Brothers to the Rescue’
organization under their authority (emphasis added).
(Ibid, para. 25)

The Commission declared Cuba responsible for violating the Declaration with respect to the
four persons who had died as a result of the direct actions of its agents while flying through
international airspace (rights to life; freedom of movement).

Use of force by state agents when arresting and/or abducting a person

The Alikhani case, which concerns a transnational abduction, allowed the Commission to assert that
such abduction cases also amount to the exercise of extraterritorial jurisdiction by an OAS state.

The petitioner, a dual citizen of Iran and Cyprus, was lured to the United States by US
agents from an airport in the Bahamas on the false premise that he would be flying to another
Bahamian island for a business meeting and some fishing. After the plane had left the run-
way, the petitioner was arrested for violating US sanctions against Libya. The applicant held
that the Bahamas had not authorized his arrest on its territory. In its admissibility report, the
Commission asserted its competence ratione loci, given that:

The petition indicates that Mr. Alikhani was under the jurisdiction of the United States at

the time of his arrest, detention and subsequent criminal proceedings.
(IACmHR 2005, para. 42)

While the case has been declared admissible with regard to the rights to life, residence and
movement, right to petition, protection from arbitrary arrest and due process of law, the case has
not yet been decided on the merits.

Use of force by state agents when detaining persons on board of naval
vessels on the high seas, sending them to an overseas detention centre
or returning them to country of origin

In Haitian Centre for Human Rights, the exercise of extraterritorial jurisdiction over persons
detained and/or deported by a state on the high seas was implicitly but clearly established. In
establishing the jurisdiction of the US, the Commission used the control over person’s test.

The petition alleged that Haitians fleeing their country had been stopped at sea (interdicted),
taken on board US vessels and returned to Haiti or Guantanamo Bay, thereby preventing them
from landing on US shores and acquiring certain procedural rights to apply for asylum and
thus without affording them an opportunity to establish whether they qualified as refugee
(IACmHR 1997).

The Commission found that the US act of interdicting Haitians on the high seas and plac-
ing them in vessels under its jurisdiction, sending some of them to Guantanamo and returning
others to Haiti and leaving them exposed to acts of brutality by the Haitian military and its
supporters, amounted to a violation of the right to security of the Haitians, as well as the rights
to life; liberty; equality before the law; fair trial; and asylum under the Declaration (IACmHR
1997, paras. 171 and 183).

Subsequently, the US responded by letter, stating that ‘(...) the Commission’s analysis is
legally flawed. For example, it was error to hold that the 1967 Protocol to the UN Convention
on the Status of Refugees applies to Haitian migrants interdicted on the high seas. It was also
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error to interpret the non-refoulement obligation to require high seas interdicts to receive the
same hearing on their asylum claims as they would receive if they were present within the ter-
ritory of the interdicting state (...)" (ibid, para. 82). The US did not recognize the competence
of the Commission and its interpretation of the Declaration about US extraterritorial acts
occurring outside its territory but within its jurisdiction on the high seas.

Use of force by state agents when detaining
persons in overseas detention centres

The indefinite detention of persons outside the territory, in overseas detentions centres by the
US within the inter-American espace juridique (post-9/11 detainees in Guantanamo Bay) but
also beyond the inter-American espace juridique (Bagram airbase, Diego Garcia, etc.) amounts to
an exercise of extraterritorial detention.

In the Guantanamo detainees case, the Commission adopted precautionary measures in 2002
in favour of detainees held by the US at Guantanamo Bay, Cuba (IACmHR 2002, p. 16; Bur-
bano Herrera and Viljoen 2015, p. 182), thereby implying that they were under US jurisdiction.
Approximately 254 detainees were at that moment being held in Guantanamo (IACmHR
2011a (extension)) following their capture in Afghanistan. The detainees were allegedly at risk
of irreparable harm because the US refused to treat them as prisoners of war until a competent
tribunal determined otherwise in accordance with the Third Geneva Convention (IACmHR
2002). According to the petitioners, the detainees had been held arbitrarily, incommunicado
and for a prolonged period of time and had been interrogated without access to legal counsel.
Because certain detainees were at risk of trial and possible death sentences before military com-
missions, the US had in their view failed to comply with established principles of international
law (ibid).

The Commission requested the US to take the urgent measures necessary to have the legal
status of the detainees determined by a competent tribunal. Without prejudging the possible
application of international humanitarian law to the detainees, the Commission considered that
precautionary measures were both appropriate and necessary in the circumstances, in order to
ensure that the legal status of each of the detainees was clarified and that they would be afforded
the legal protections commensurate with that status IACmHR 2002). The Commission held that:

(...) no person, under the authority and control of a state, regardless of his or her circum-
stances, is devoid of legal protection for his or her fundamental and non-derogable human
rights.

(Ibid, p. 16)

Subsequently, precautionary measures have also been issued in partially similar cases IACmHR
2006 (detained Canadian with regard to prohibition of torture and right to integrity); IAC-
mHR 2015a (detained Saudi in Guantinamo with regard to right to life and personal integrity
due to detention conditions)).

The existing precautionary measures in Guantanamo cases have subsequently, on different
occasions, been amplified, even beyond the inter-American espace juridique.

In 2003, the Commission, following an additional request for precautionary measures from
Guantanamo detainees’ representatives in connection with unnamed individuals alleged to
have been detained in Guantanamo, but also at Bagram Air Force base in Afghanistan, the
island of Diego Garcia and other similar US facilities, confirmed its earlier precautionary
measures order and also requested the US for special information concerning allegations of
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ill-treatment of detainees, in particular regarding ‘the location, status and treatment of indi-
viduals detained by the US in other facilities” IACmHR 2003; further IACmHR 2004). Sub-
sequently, the measures were amplified to take account of the alleged danger of rendition to
third countries where the victim could be ill-treated JACmHR 2005; also 2015b). On mul-
tiple occasions, the JACmHR has also called on the US to close Guantanamo (e.g. IACmHR
2012a; IACmHR 2015b).

In 2013, having been informed of US non-compliance with existing safeguards, the Com-
mission requested information from the US government on the unnecessary and demeaning
searches, the force-feeding of prisoners and the increasing segregation and isolation of prisoners,
and mandated the US to extend the scope of safeguards to protect the life and integrity of the
166 remaining detainees IACmHR 2013a).

Ameziane concerned an Algerian detainee held in 2008 at Guantanamo (IACmHR 2012b),
who had been captured by the US military in Pakistan in 2002, detained at the Kandahar
Airbase in Afghanistan for more than a month and later transferred to Guantanamo. While in
Guantanamo, he was, among others, allegedly subjected to torture, cruel and degrading treat-
ment and at risk of being transferred back to Algeria where he would be at risk of serious harm.
The decisive element to establish the jurisdiction of the state over the apprehension of Amezi-
ane was that the actions implied an exercise of physical power and control over him performed
by US agents (ibid, paras. 31-32). The US exercised total and exclusive de facto control over this
prison and the individuals detained there. As to the facts that took place in Guantanamo, the
Commission indicated that the US had exercised its jurisdiction there (de jure and de facto) for
more than a century (ibid, para. 33). As Guantanamo Bay fell under US jurisdiction, a precau-
tionary measure directed to protect all prisoners detained in the Guantanamo Bay Detention
Facility had been adopted by the Commission (ibid, para. 34; also: IACmHR 2002). In 2020,
the JACmHR concluded that the US has violated the Declaration IACmHR 2020, paras. 5
and 285).

Khaled El-Masri concerned the capture by Macedonian intelligence agents acting at the
behest of the US Government, following which he was being held incommunicado in
Macedonia for three weeks and subsequently transported (extraordinary rendition) to a
prison in Afghanistan. With regard to El-Masri’s apprehension, the IACmHR deferred its
decision as to jurisdiction to the merits stage (IACmHR 2016, para. 25), but with regard
to the alleged acts committed against Mr El-Masri during his transfer and detention at
the Afghanistan ‘Salt Pit’ prison, the Commission held that the petitioner was under US
jurisdiction due to the ‘total and exclusive de facto control over the prison’ in Afghanistan
(IACmHR 2016, para. 25).

Extraterritorial environmental obligations

The Inter-American Court has not yet addressed extraterritorial obligations through its con-
tentious jurisdiction. However, in its 2017 advisory opinion on the environment and human
rights, the Court interpreted the concept of state obligations within Article 1(1) ACHR, in
response to a request made by Colombia concerning state environmental obligations, particu-
larly in relation to conduct outside the national territory of a state, or with effects beyond the
national territory of a state (IACtHR 2017). The Court stated that the protection of human
rights under the Convention includes situations beyond the territorial limits of the states, and
links that concept, as the Commission has done, with the principle of universality and the
jurisdiction clause (ibid, para. 78).
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The Court referred to extraterritorial obligations, emphasizing that states’ human rights
obligations extend to all people, even those outside of a state’s borders. According to Article
1(1) ACHR, states are obligated to respect and guarantee the rights therein to all persons
subject to their jurisdiction. The Court clarified that the term ‘jurisdiction’ in the American
Convention is broader than the territory of a state, holding that a person can bring a claim
if they are within the state’s territory or outside the border but under a state’s authority or
effective control, if the state’s actions caused environmental damage, and that damage resulted
in a violation of a human right. The Court also indicated that states must cooperate in good
faith with other states, which involves notifying, consulting and negotiating with other states
whenever the state is aware that an action planned within their territory or under their control
or authority may generate significant transboundary environmental harm (ibid, para. 173 and
paras. 181-210).

In order to explain the scope of extraterritorial obligations within Article 1 ACHR, just
like the IACmHR had done earlier, the Court also referred to the rules of interpretation for
treaties, the ordinary meaning of the word jurisdiction interpreted in good faith and taking
into account the travaux préparatoires as well as the context, object and purpose of the Conven-
tion (ibid, paras. 40—42) and held that the concept of jurisdiction encompasses any situation in
which a state exercises effective authority or control over an individual or individuals, either
within or outside its territory. Consequently, the Court emphasised that states must respect and
ensure the human rights of all persons subject to their jurisdiction, even if they are not within
its territory:

(...) the use of the word ‘jurisdiction’ in Article 1(1) of the American Convention signi-
fies that the state obligation to respect and to ensure human rights applies to every person
who is within the state’s territory or who is in any way subject to its authority, responsibility or
control.

(Ibid, para. 73)

(...) Accordingly, the margin of protection for the rights recognized in the American Con-
vention was expanded insofar as the states Parties’ obligations are not restricted to the geographical
space corresponding to their territory, but encompass those situations where, even outside a state’s terri-
tory, a person is subject to its jurisdiction. In other words, states may not only be found interna-
tionally responsible for acts or omissions attributed to them within their territory, but also for
those acts or omissions committed outside their territory, but under their jurisdiction (emphasis added).
(Ibid, para. 77; also Minutes 1st session 1969, p. 145 and 147

and Minutes 2nd session 1969, pp. 156—157)

It held that the Commission had also consistently given this interpretation to the fravaux prépara-
toires of the Convention with regard to the word ‘jurisdiction’ in the Convention. In sum, the
Court followed the interpretation already developed by the Commission’s case law (IACtHR
2017, para. 75, referring particularly to: IACmHR, 2011c, para. 91; IACmHR 1999a, paras.
15-20; IACmHR 1999c, paras. 23-25; IACmHR 1999b, para. 37).

Likewise, the Court (IACtHR 2017, para. 79) referenced cases where the Commission
had recognized extraterritorial jurisdiction generally through the actions of that state’s agents
abroad (i.e. IACmHR 1999¢; IACmHR 1993), particularly cases relating to military interven-
tions (JACmHR 1993, paras. 14-15 and 17; IACmHR 1999b, para. 37), military operations in
international airspace (IACmHR 1999¢) and on the territory of another state IACmHR 1993;
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IACmHR 2010, para. 98), as well as in military facilities outside a state’s territory (IACmHR
2012b, para. 35). According to the Court:

(...) most of these situations involve military actions or actions by state security forces that
indicate “control”, “power” or “authority” in the execution of the extraterritorial conduct.
(IACtHR 2017, para. 80)

While the effective control test remains essential, the Court held that, with regard to cross-
border damage, the exercise of jurisdiction occurs ‘when the state of origin exercises effective
control over the activities carried out that caused the damage and the resulting violation of
human rights’ in the foreign state. This basically implies that ‘effective control’ is no longer
only something to be exercised over territory (‘spatial jurisdiction’) or over individual victims
(‘personal jurisdiction’), but also over the activities responsible for harm (ibid, para. 104(h); see
Berkes 2018, para. 1). The effective control test is based on the factual, the causal nexus between
conducts performed on the territory of the state of origin and a violation of rights and free-
doms occurring abroad (ibid, para. 95 and paras. 101-102). A home state can eventually be held
responsible for failing to exercise its obligation of ‘due diligence’ within its territory (Berkes
2018, para. 2).

However, the Court also emphasized that extraterritorial obligations and therefore the exer-
cise of jurisdiction outside the territory of a state is an ‘exceptional situation’ that must be
examined restrictively in each specific case, thereby referring to a number of cases decided by
the European Court of Human Rights (i.e. Al-Skeini, Ilascu, Catan, Chiragov, Bankovic¢) (ibid,
para. 88, 104(d)).

Specifically, in the context of environmental obligations, the Court indicated that states must
ensure that their territory is not used in any way that may cause significant damage to the envi-
ronment of other states or of areas outside their territorial limits. States have the obligation to
prevent causing transboundary damage. Furthermore, states are obligated to adopt all necessary
measures to avoid that activities — carried out on their territory or under their control — affect
the rights of individuals within or outside their territory. Thus, to examine the possibility of
extraterritorial exercise of jurisdiction in the context of compliance with environmental obliga-
tions, the obligations derived from the Convention must be analyzed in light of state obligations
in that regard. In addition, the possible grounds for jurisdiction that arise from this system-
atic interpretation must be justified based on the particular circumstances of the specific case
(IACtHR 2017, para. 81).

In that context, the Court held that state obligations include the obligation to take measures
to prevent significant environmental harm, within and outside of their territories. The Court
defined ‘significant’ as any harm that could result in a violation of the right to life and personal
integrity. As preventative measures, states should regulate, supervise and monitor activities that
could cause environmental harm, conduct environmental impact studies when there is a risk
of harm, establish contingency plans and mitigate harm, if it has occurred despite the state’s
preventative actions. Furthermore, states have procedural obligations, which include guarantee-
ing access to information related to possible environmental harms, securing the right to public
participation in decision-making processes about environmental impact and ensuring the right
to access to justice to enforce state obligations regarding the environment (ibid, paras. 123-243).

Opverall, the advisory opinion is very important because the Court broadened the scope of
what extraterritorial jurisdiction implies, and it is for the first time that the Court explained its
understanding of extraterritorial obligations, thus strengthening its jurisprudence in relation to
the scope of states” human rights obligations.
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Conclusions

The IACmHR has established that the Declaration and the Convention have extraterritorial
application, notwithstanding that the latter contains a jurisdiction clause whereas the former
does not (have an explicit clause), and the IACtHR seems to have endorsed this position.
The IACmHR has emphasized that the responsibility of member states is not confined
to actions inside their territories, but rather extends, in addition, to circumstances occur-
ring in the territory of another state, in international airspace or on the high seas. States
in the Americas are obligated to uphold the protected rights of any person subject to their
jurisdiction.

In the IAHRS, the scope of extraterritorial obligations is linked to the universality principle
and the jurisdiction clause. According to the supervisory bodies, human rights are inherent to
all human beings, they are not based on their nationality or location. States can be held interna-
tionally liable for deeds or omissions that were attributable to them within their own territory,
but also to those perpetrated outside their territory but within the sphere in which they have
jurisdiction.

This chapter examined 16 situations in practice within the IAHRS on the issue of extrater-
ritoriality (in the ambit of country reports, contentious decisions, precautionary measures issued
by the Commission and an advisory opinion issued by the Court). In most matters the facts
occurred during military interventions or operations in international airspace and in the ter-
ritory of another state, as well as in detention facilities outside a state’s territory. In those cases,
civil and political rights were violated. Only three cases before the Commission were related
to violations of the American Convention, while the remainder concerned violations of the
American Declaration. Once, in the ambit of an advisory opinion on the international obliga-
tions in the framework of the environment, the JACtHR has been able to deal with the issue
of extraterritorial obligations. In short, most cases concerning extraterritoriality have been dealt
with by the JACmHR under the Declaration.

In order to establish extraterritorial jurisdiction and ultimately responsibility, a person must
be under the ‘effective control or authority’ of the foreign state, whereby the ‘personal juris-
diction model” has been adopted as an alternative to the ‘spatial jurisdiction’ of control over a
foreign territory. Since the extraterritorial application of human rights has been connected
by the JACmHR with the recognition of the principle of universality, the threshold for the
extraterritorial application of the Declaration and Convention seems to be quite low.

The Commission also stressed that, when examining the scope of the Declaration or Con-
vention, the ‘authority and control test’ is based on causality. It must more specifically be
ascertained whether there was a causal link between the extraterritorial conduct of a state
through the actions or omissions of its agents and/or persons who have acted under its orders or
acquiescence and the alleged violation of the rights and freedoms of an individual.

In its Advisory Opinion, the Court has taken things a step further, as it has broadened what
constitutes extraterritorial jurisdiction by recognizing a new extraterritorial jurisdictional link
based on control over domestic activities with extraterritorial effect, thereby departing from
the two existing criteria to establish extraterritorial jurisdiction. While the effective control
test remains essential, the Court held that, with regard to cross-border damage, the exercise of
jurisdiction occurs when the state of origin exercises effective control over the activities carried
out that caused the damage and the resulting violation of human rights abroad. This basically
implies that ‘effective control’ is no longer only something to be exercised over territory (‘spatial
jurisdiction’), nor over individual victims (‘personal jurisdiction’), but can also be something
only to be exercised over the activities responsible for harm. The effective control test is based
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on the factual-causal nexus between conducts performed on the territory of the state of origin
and a violation of rights and freedoms occurring abroad.

This novel interpretation of what constitutes ‘effective control’ seems to imply that home
states, when awarding an oil or mining exploitation concession on their territory or within their
waters, will in the future not be able to argue anymore that such activities are wholly beyond
their ‘effective control’, and they can thus eventually never be held responsible for subsequent
environmental degradation in case of an environmental spillover effect towards neighboring
countries.

Even where the Court has clearly held that extraterritorial obligations are ‘exceptional’, the
new jurisdictional link has opened a clear pathway to future transnational human rights claims
when a state is factual-causally linked to extraterritorial situations, without it having physical
control over a territory or over persons, and where a home state has the knowledge about the
risk of wrongful acts and is capable of providing protection as a result of its effective control over
activities within its territory. One might for example think of a home state’s responsibility for
the extraterritorial human rights violations by one of its (transnational) companies.

In the ambit of the earlier-mentioned situations examined by the IAHRS case law, a very
broad range of rights and freedoms has been given extraterritorial application, including: the
rights to life; liberty and personal security; humane treatment; preservation of health and well-
being; equality before the law; work; a passport; property; petition; residence and movement;
juridical personality; religious freedom and worship; freedom of expression; protection of honor,
personal reputation and private and family life; protection of mothers and children; right to fam-
ily and protection thereof; assembly; protection from arbitrary arrest; fair trial/judicial protection;
due process of law; and a healthy environment.

While most alleged violations have happened within the ‘inter-American espace juridique’,
some cases relate to actions beyond the confines of the ‘Inter-American legal space’, imply-
ing that the inter-American monitoring bodies, and certainly the IACmHR, have adopted an
expansive view — probably also in view of the case law of the European Court of Human Rights
which is regularly referred to — thereby extending the scope ratione loci of inter-American instru-
ments and its obligations beyond the American continent, although the latter instruments were
originally adopted for this specific region.
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Extraterritorial obligations in the
European human rights system

Yves Haeck, Clara Burbano-Herrera
and Hannah Ghulam Farag

Introduction

The conduct of state authorities may affect the human rights of individuals located outside their
territory. In Europe the scope of extraterritorial obligations is closely tied to the jurisdiction
clause in the European Convention on Human Rights (ECHR). States will be internationally
responsible not only for human rights violations attributed to them within their own territory,
but also for actions and omissions perpetrated outside their own territory but within their juris-
diction. This chapter explores the criteria developed by the European Court of Human Rights
(ECtHR) and the former European Commission on Human Rights (ECmHR) to establish
the international responsibility of states in the framework of extraterritorial obligations in
specific cases and identifies the types of situations in which extraterritorial responsibility has
been established. It will first deal with the provision related to extraterritorial jurisdiction and
obligations. Subsequently, it will elaborate on the specific extraterritorial instances under which
a state can be held responsible under the ECHR for acts of its agents outside its territory, as
well as the extraterritorial obligations this entails. It will do so under two jurisdictional models
used by the Court and ECommHR, namely the personal model and the spatial model. We will
end with the concurrent jurisdiction in case of the spatial model and with some conclusions.

Extraterritorial obligations within the ECHR in a nutshell

The general international obligation of the ECHR states is enshrined in Article 1 ECHR.
This clause defines the scope of application of the ECHR and the obligations of the Member
States. The European Court links the extraterritorial application of human rights (explicitly or
implicitly) with this so-called jurisdiction clause.

(Extra)territorial jurisdiction

The ECHR contains a so-called jurisdiction clause (on its history: Gondek 2009, pp. 84-92;
Mallory 2020, pp. 15-23), which holds that every ECHR state is obliged to guarantee the rights

DOI: 10.4324/9781003090014-12 125


https://doi.org/10.4324/9781003090014-12

Yves Haeck et al.

and freedoms in the ECHR to everyone within its own ‘jurisdiction’. Article 1 ECHR reads
as follows:

The High Contracting Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of this Convention.

This implies that the exercise of ‘jurisdiction’ of a Member State over an act or omission is a
prerequisite — a threshold criterion — before a state can be held responsible under the ECHR
(ECtHR 2004c, para. 311; Milanovic 2011, p. 19). State responsibility or attribution to a state
only arises after it has been asserted that the matter complained of is within the jurisdiction of
the Member State concerned (O’Boyle 2004, p. 131). So, the term ‘jurisdiction’is an autonomous
concept, distinct from the issue of attribution of responsibility for an internationally wrongful act,
that is a violation of the Convention (ECtHR 2012a, para. 115; Karakag and Bakirc1 2018, p. 132).

In Strasbourg case-law, jurisdiction under Article 1 ECHR is primarily a territorial matter,
confined within state borders (ECtHR 2004a, para. 139).

In case of acts which have taken place outside the territory of a Member State but have led
to civil proceedings in the state concerned, a jurisdictional link has been established (ECtHR
2003a, para. 54). This also counts as to the instigation of a criminal investigation or proceedings
within that Member State concerning the death of a person outside that state (ECtHR 2019a,
para. 188) or the ill-treatment or deprivation of liberty (ECtHR 2019b, para. 157).The existence
of a ‘jurisdictional link’ was also established between the applicants and Belgium, i.e. the respond-
ent state, failing to fulfil its positive, procedural obligation to cooperate following a European
Arrest Warrant issued by Spain regarding a suspected ETA member living in Belgium allegedly
implicated in the murder of the father of the applicants (Romeo Castaito 2019, paras. 38—42).

In exceptional circumstances, however, Member States may also be held responsible for
extraterritorial acts (ECtHR 2001b, para. 67; ECtHR 2011b, para. 131), in light of the particular
facts of the case. Over the years the Court has indeed found in a number of instances that states
exercised jurisdiction extraterritoriality concerning acts of their authorities producing effects
beyond their own territory (ECtHR 2011b, para. 133).

The Court, in Al-Skeini, i.e. the leading judgment on extraterritoriality, established a state’s
extraterritorial jurisdiction and therefore possible responsibility through the use of two models,
i.e. (1) when an individual is located within a territory or area over which the state has effective
control (spatial jurisdiction); (2) when an individual is subject to the authority or control of a state
agent (personal jurisdiction) (Milanovic 2011, p. 127 and 173).

Opverall, the case-law on extraterritorial jurisdiction has received a good deal of criticism.
The most outspoken is judge Bonello, who held that it was ‘a patch-work case-law at best’, with
‘case-by-case improvisations, more or less inspired, more or less insipid, cluttering the case-law
with doctrines which are, at best, barely compatible and at worst blatantly contradictory’. He
pleads for a ‘functional test’ to jurisdiction, whereby ‘[jJurisdiction arises from the mere fact
of having assumed those obligations [under the ECHR] and from having the capability to fulfil
them (or not to fulfil them)” and states that a state is effectively exercising ‘jurisdiction’ ‘when-
ever it falls within its power to perform’) (Bonello, Concurring Opinion in ECtHR 2011b,
paras. 3—20). Judge Motoc speaks of the case-law as ‘one of the most problematic in terms of
its application’ and with ‘several contradictions in the manner in which the Court has inter-
preted it’ (Motoc, Concurring Opinion in Jaloud 2015, para. 2; further criticism Hampson 2008,
pp. 570-571; Mallory 2020, pp. 8—10). The ECHR states, however, prefer the Court to take a
more cautious approach and give a more restrictive interpretation to Article 1 ECHR than it is
proposing today (Karakag and Bakirc1 2018, p. 113).
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(Extra)territorial obligations

Once control and authority of ECHR state agents over an individual is established, and there-
fore jurisdiction, the state has the obligation to secure to that individual the rights and freedoms
under the ECHR that are relevant to the situation of the individual concerned. In this sense,
therefore, the rights can be ‘divided and tailored’ (ECtHR 2011b, para. 137; a position which is
plainly in contradiction with ECtHR 2001b, para. 75). In Al-Skeini, for example, the UK had
the obligation to guarantee the victims only those rights and freedoms which were relevant to
their situation, i.e. the right to life (ECHR, art. 2).

When an individual is within a territory or area over which the state has effective overall
control and is thus within the state’s jurisdiction, the state has the obligation to refrain from
actions in contravention of the ECHR or its positive obligations to guarantee the rights and
freedoms under the ECHR (ECtHR 2004c, para. 322). This concerns the entire range of sub-
stantive rights set out in the ECHR and the additional protocols ratified by the respondent state
(ECtHR 2001a, para. 77).

The existence of positive obligations in an extraterritorial setting was established for the
first time in Isaak, where the Court held that Turkey had an obligation to protect the life of the
victim (ECtHR 2008a, para. 119).

In what follows, we examine the personal and spatial model of jurisdiction in more detail.

State agent authority and control — personal model

There is extraterritorial jurisdiction in case a state exercises effective control over a person
outside its national territory. Such an exercise of effective control over a person may occur in
different ways.

Acts of diplomatic personnel abroad or acts
of state agents on aircraft or ship

In specific situations, customary international law and international treaties have recognized the
extraterritorial exercise of jurisdiction by states (ECtHR 2001b, para. 73). This includes cases
involving the activities of diplomatic/consular agents abroad and on board of aircraft and vessels
registered in, or flying the flag of a Member State.

Activities of diplomatic or consular agents abroad
as exercise of extraterritorial jurisdiction

Activities of diplomatic/consular agents abroad, when they perform certain duties with regard to
nationals who are domiciled or resident abroad (ECmHR 1965), amount to the exercise of extra-
territorial jurisdiction, when they exercise authority over such nationals (ECtHR 2011b, para. 134)
or their property and their acts or omissions thus affect such nationals or property (ECmHR 1977b)
The applicants were within the jurisdiction of a state when German consular staff in Casa-
blanca and Tanger allegedly acted against a German couple, asking the Moroccan authorities
to expel the applicant from the country (ECmHR 1965), where the British consul in Amman
allegedly failed to provide assistance to a British woman, whose husband had abducted their
daughter to Jordan, to restore her custody over her child (ECmHR 1977b), or where the Danish
Ambassador in the then DDR requested the police to take a group of 18 East-Germans who
had entered the Danish embassy in an attempt to leave their home country (ECmHR 1992).
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However, persons simply entering an embassy of a Member State are, by the fact alone that
the state exercises administrative control over the premises of its embassies, not brought within
that state’s jurisdiction. The applicants having submitted a visa application at the embassy of a
Member State, are not within the jurisdiction of a state, as — unlike aforementioned case-law —
it concerns non-nationals and the diplomatic agents did not exercise a de facto control over the
applicants, which indeed had freely chosen one embassy above another one and were subse-
quently free to leave the premises without any hindrance. The Court deemed it irrelevant that
the diplomatic agents had, as in the present case, merely a ‘letter-box’ role, or to ascertain who
was responsible for taking the decisions, the Belgian authorities in the national territory or the
diplomatic agents abroad (ECtHR 2020b, paras. 114 and 118-119).

Activities on board an aircraft and vessels of a Member
State as exercise of jurisdiction

Activities of state agents on board an (air)craft and vessels registered in, or flying the flag of a
Member State, are expressions of extraterritorial exercise of jurisdiction, in conformity with
customary international law and treaty provisions (ECtHR 2001b, para. 73). The death of a
sailor on a Lithuanian merchant vessel off the Brazilian coast did not absolve Lithuania from an
obligation to carry out an effective investigation into this death, as the ship belonged to a Lithu-
anian company, was registered in Lithuania and sailed under a Lithuanian flag, and the relations
between the crew and the captain, including those related to safety at work, were determined by
Lithuanian law (ECtHR 2016b, para. 63).

Use of force by state agents operating outside state territory

When state agents operating outside the territory of a Member State use force against a person,
such person(s) may be subject to the authority or control of the state and may therefore be
brought under the jurisdiction of the state (ECtHR 2011b, para. 136).

Use of force by military in or immediately next to a military buffer zone

When a Greek-Cypriot man was kicked and beaten to death by private citizens and at least
four Turkish soldiers or soldiers from the north during a demonstration in the UN buffer zone
between the North and South of Cyprus, the deceased was deemed to be under the author-
ity and/or effective control of the Member State (Turkey) through its agents, even though the
acts complained of took place in the neutral buffer zone. Therefore, the matters complained of’
fell within the jurisdiction of Turkey (ECtHR 2006). When a petitioner near a Greek-Cypriot
checkpoint was hit by a bullet fired cross-border by a Turkish soldier, although he was injured
in territory over which Turkey did not exercise control, the opening of fire was the direct and
immediate cause of those injuries, and consequently the applicant had to be regarded equally as
within Turkish jurisdiction (ECtHR 2008b).

Use of force by police or military when arresting
or abducting a person abroad

Following Ocalan’s being handed over by the Kenyan authorities to the Turkish agents in the
international zone of Nairobi airport and his subsequent arrest on the plane, the PKK (Kurdistan
Workers Party) leader was under Turkish authority and control and therefore within Turkish
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jurisdiction (ECtHR 2003Db, para. 91). Turkey was, with the approval of Kenya, exercising effec-
tive control over the applicant within Kenyan territory. In the case of a person who had been
detained in Ukraine and handed over to or abducted abroad by Russian state agents — even if
the latter were only presumed to be such agents; it also did not matter whether the latter were
operating lawfully or unlawfully — jurisdiction had been established, as such person was subject
to Russian authority or control allegedly exercised through its agents operating abroad (ECtHR
2019b, para. 161).

Use of force by military when arresting a person on/taking
persons on board of naval vessels on the high seas

The sailors of a commercial vessel suspected of drugs smuggling, intercepted and boarded by the
French navy on the Atlantic, were brought under French jurisdiction as from the subsequent
taking of full, exclusive, uninterrupted, at least de facto control by the French military over the
vessel and its crew, until the latter were taken off board in Brest (ECtHR 2010, paras. 66—67).
Similarly, migrants trying to cross the Mediterranean who were taken on board ships of the
Italian navy were under the continuous and exclusive de jure and de facto control of the Italian
authorities, in the period between boarding the ships and their handing over to the Libyan
authorities (ECtHR 2012b, paras. 81-82).

Use of force by military over persons held in detention centres abroad
or killings during a military security operation abroad

Al-Skeini concerned the killing of six Iraqis in Basra by British soldiers in 2003, when the
UK had the status of occupying power. Four persons died following gunfire during military
security operations, one drowned after being shot and obliged to jump into a river and
the last victim died while being tortured at a British military base. It was alleged by the
victims’ relatives that the British authorities had not conducted a decent investigation into
the killings.

The Court noted that following the removal from power of the previous regime and until
the accession of the interim Iraqi government at the end of June 2004, the UK (together with
the US) assumed in Iraq the ‘exercise of some of the public powers normally to be exercised by
a sovereign government’. More specifically, the UK assumed authority and responsibility for the
maintenance of security in south-east Iraq. In these exceptional circumstances, the UK, via its
troops in security operations, exercised authority and control over persons killed during such
security operations, so that a jurisdictional link was established between the UK and the persons
killed (ECtHR 2011b, paras. 149—-150).

Although Al-Skeini set the stage for further findings of extraterritorial jurisdiction in
the Iraqi context, the Court did not fully overrule its decision in Bankovi¢ (on this case,
infra). While a personal model of jurisdiction was applied to the killing, this was done so
exceptionally, because the UK ‘exercised public powers’ in Iraq. By focusing on the ‘exer-
cise of some of the public powers normally to be exercised by a sovereign government’, the
Court merely framed the case as an exception to Bankovié¢ (Milanovic 2012, pp. 130-131;
also Karakas and Bakirci 2018, p. 131 (holding this is ‘a drawback’)). A contrario, if the UK
had not exercised such public powers, the personal jurisdiction model would not have been
applicable. And Milanovic pursues: ‘[w]hile the ability to kill is “authority and control” over
the individual if the state has public powers, killing is not authority and control if the state is
merely firing missiles from an aircraft. Under this reasoning, drone operations (...) wherever
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would be just as excluded from the purview of human rights treaties as under Bankovic’
(Milanovic 2012, p. 130). In our opinion, it remains unclear whether the present-day Court
would now rule differently on extraterritorial jurisdiction for bombing without boots on
the ground or without these vague ‘public powers’. However, it could also be argued that this
line of reasoning is justified. According to Besson, the jurisdiction threshold requires effec-
tive, overall and normative power and control, normative indicating that there are reasons
for the action with a claim to legitimacy, not just mere coercion (Besson 2012, pp. 872—-874).
This criterion would manifest itself in the public powers the Court referred to in Al-Skeini
(Besson 2012, p. 873).

With regard to the merits, namely that the UK allegedly failed to comply with its pro-
cedural obligation to investigate the killings, while logically finding a procedural violation
of the right to life (ECHR, art. 2) (except for the last victim), the Court was pragmatic and
sensible where holding that in circumstances such as in (post-conflict) Iraq at the time ‘the
procedural duty under Article 2 must be applied realistically, to take account of specific
problems faced by investigators’ (ECtHR 2011b, para. 168), herewith implying that the pro-
vision could not be applied in an identical manner as in a country in peacetime, given the
difficult conditions in situ. So, the Court interpreted Article 2 flexibly, and did not impose
unrealistic burdens on the UK, while eventually still finding a violation (ECtHR 2011b,
paras. 169-177).

Two Iraqis suspected of involvement in the murders of British soldiers and detained by
the British army in a UK-managed military detention centre in south-east Iraq in 2003 were
deemed to be under UK jurisdiction until being handed over to the Iragi authorities in 2008.
The Court based itself on the total and exclusive de facto and later also de jure control of the UK
over the detention centre and the detained Iraqi’s there (ECtHR 2009Db, paras. 86—89), although
the de facto control was decisive (Karakas and Bakirc1 2018, p. 128).

In the case of the internment of an Iraqi citizen in a British-run detention centre from
October 2004 until December 2007, the UK exercised exclusive control over the facility and
the detention was decided upon by a British soldier. Therefore, the Court concluded that the
applicant was placed within the authority and control of the UK and the detention was ulti-
mately attributable to the UK (Al-Jedda 2011, para. 85). Strasbourg was not persuaded by the
argument that the detention should have been attributed to the UN, since the organization did
not have effective control or ultimate authority over the acts of the troops in the Multinational
Force (ECtHR 2011c, paras. 78-84).

In Hassan, an Iraqi citizen, between being captured somewhere in 2003 by British troops
in the morning and his admission to a detention camp later that afternoon, was within the
physical power and control of the UK soldiers and therefore fell within UK jurisdiction. In
the ensuing period in a US-run detention camp, Hassan continued to fall under the author-
ity and control of UK forces as he was admitted as a UK prisoner. Moreover, shortly after his
admission, he was taken to a compound entirely controlled by UK forces. While under UK
jurisdiction in accordance with the US-UK MOA concerning the detainees, the UK was
responsible for the classification of its detainees and for the decision to release them. While
certain operational aspects relating to Hassan’s detention were transferred to US forces, in
particular as to the escorting and guarding Hassan, the UK retained authority and control
over all aspects of the detention relevant to the case. Hassan remained in the custody of armed
military personnel and under the authority and control of the UK until his release from the
bus that took him from the detention camp to the drop-off point, so that Hassan fell within
the UK’s jurisdiction from the moment of his capture by UK troops until his release (ECtHR
2014b, paras. 76-78).
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Use of force by military over persons at a checkpoint abroad

In Jaloud, an Iraqi citizen died in 2003 when soldiers at a Dutch/Iraqi-manned checkpoint in
south-east Iraq under the command and direct supervision of a Dutch officer had opened fire
at the vehicle in which he was occupying the front-seat. The fact that the Dutch soldiers at the
checkpoint functioned under the operational control of the UK did not absolve the Nether-
lands of its responsibilities under the Convention (ECtHR 2014a, para. 143).The Court empha-
sized especially that the Netherlands retained ‘full control’ over the Dutch soldiers, who had
not been placed ‘at the disposal’ or ‘under the exclusive direction or control’ of any other state
(ECtHR 2014a, paras. 143—151).The alleged victim was deemed to be under the jurisdiction of
the Netherlands, since the Netherlands exercised its jurisdiction within the limits of the Stability
Force in Iraq Mission and for the purpose of asserting authority and control over persons pass-
ing through the checkpoint (ECtHR 2014a, paras. 152—153).The control over the checkpoint
was clearly enough for jurisdiction to materialize (Mallory 2020, p. 181), and effective control
over the related territory was therefore not necessary to have jurisdiction (Karakas and Bakirci
2018, p. 132). This seems to be corroborated in a separate opinion, which speaks of authority
and control over persons passing through the checkpoint (concurring opinion Spielmann and
Raimondi in ECtHR 2014a).

Foreign individuals exercising state authority with its agreement

The Court has recognized the exercise of extraterritorial jurisdiction by a Member State when
the Member State, through the consent, invitation or acquiescence of the local government of
that territory, exercises all or some of the public powers normally to be exercised by that govern-
ment (ECtHR 2001b, para. 71; ECtHR 2011b, para. 135). Therefore, where, in conformity with
custom, an international treaty or another agreement, the authorities of the Member State carry
out executive or judicial functions on the territory of another state, the Member State may be
responsible for violations thereby incurred, as long as the acts in question are attributable to it
rather than to the territorial state (ECtHR 2011b, para. 135; ECtHR 2014b, para. 74). In Drozd
and Janousek, two convicted criminals alleging that an Andorran court, composed of judges
appointed by Spain and France, was incompatible with the right to a fair trial, did not fall under
French or Spanish jurisdiction. The judges did not act as French or Spanish judges, the court
was independent from both countries, which did not interfere with the proceedings (ECtHR
1992, para. 96). When an arrest warrant containing an irregularity is issued by an ECHR state,
the requesting state is responsible under the ECHR for the detention in the other state, even if
it was executed by the other state in compliance with its international obligations, as long as the
requested state could not have detected this irregularity (ECtHR 2009a, para. 52).

Effective control over an area — spatial model

There is extraterritorial jurisdiction in case a state exercises effective control over a territory
outside its national territory, either through a military occupation or through a subordinate or
separatist local administration (ECtHR 2012a, para. 106; ECtHR 2016a, para. 98). This assess-
ment will primarily depend on military involvement, i.e., the strength of the state’s military
presence in the area (ECtHR 1996, para. 56), but other indicators, such as military, political
and economic-financial support to a separatist or subordinate local administration may also be
of relevance (ECtHR 2012a, para. 107). According to Mallory, the duration of time a state will
need to have spent exerting such influence or support may appear to be the determining factor
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before the jurisdiction it exercises moves from the personal ground to the spatial ground (Mal-
lory 2020, p. 191).

The Court now accepts that there can be extraterritorial jurisdiction within but also beyond
the territory (‘espace juridique’) covered by the CoE states (ECtHR 2011b, paras. 138—142).

Initially, in Bankovié, where the applicants complained about a NATO (North Atlantic
Treaty Organization) bombing of Serb radio and television premises in Belgrade in April 1999
and claimed that the 17 respondent NATO states had exercised effective, extraterritorial con-
trol through the bombing, which created a jurisdictional link with the applicants, the Court
disagreed with this argument, stating that such an approach to jurisdiction would go too far
(ECtHR 2001b, para. 75). The dropping of bombs from the air on persons outside an ECHR
state’s territory did not create a jurisdictional link in the sense of Article 1 ECHR.The Court
also stressed that the ECHR operates in an essentially regional context and notably in the
espace juridique of the contracting states, which Yugoslavia was not a part of (ECtHR 2001b,
para. 80). The Court received heavy criticism for its inadmissibility decision (e.g. Altiparmak
2004, pp. 242-243; Leach 2005, p. 57; Loucaides 2006, pp. 398-399 (all criticizing the espace
Jjuridique criterion)). These statements set a sombre stage for extraterritorial human rights protec-
tion in non-Member States.

Subsequently, the Court rejected the notion of espace juridique in a number of cases on Turkish
military operations in Iraq and Iran (ECtHR 2004b, paras. 73-81; ECtHR 2007, paras. 54-55),
but especially in its ensuing Al-Skeini Grand Chamber case concerning British military security
operations in Iraq. Ruling on the killing or fatally wounding of a number of Iraqi nationals in
Southern Iraq in 2003, the Court retraced its steps in Bankovi¢ by denying that jurisdiction can
never exist outside of the territory of the CoE states. It first confirmed that where the territory
of an ECHR state is occupied by the armed forces of another ECHR state, the occupying state
should in principle be held accountable under the ECHR for human rights violations within
the occupied territory, because to hold otherwise would be to deprive the population of that
territory of the rights hitherto enjoyed and would result in a ‘vacuum’ of protection within the
‘legal space of the Convention’. However, the Court thereafter said that the importance of estab-
lishing the occupying state’s jurisdiction in such cases does not imply, a contrario, that jurisdiction
can never exist outside the territory covered by the CoE states and underscored that it had not
in its case-law applied any such restriction (ECtHR 2011b, para. 142; Milanovic 2012, p. 129).

Moreover, in Issa, the ECtHR held that it did not exclude that effective control could be
exercised in a temporary manner (ECtHR 2004b, para. 74).

The application of the ECHR to military operations abroad has in turn led to certain unease
with some ECHR states, and certainly within the UK, which is concerned about its military
operations abroad, and in 2016 floated the proposal of entering an ‘extraterritorial derogation’
(Rooney 2016, pp. 656—663; pro: Milanovic 2016, p. 55 and Wallace 2019, p. 193; nuanced con-
tra: Mallory 2020, pp. 134-136 and 203-204).

Military occupation

A Member State may exercise extraterritorial jurisdiction in case of a ‘traditional’ military occu-
pation. The Court thereby refers to Article 42 of the Hague Convention (IV) respecting the
Laws and Customs of War on Land (1907), which reads as follows: “Territory is considered occu-
pied when it is actually placed under the authority of the hostile army. The occupation extends
only to the territory where such authority has been established and can be exercised’. However,
the qualification as an ‘occupying power’ is not per se determinative to conclude whether certain
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facts fall within a state’s extraterritorial jurisdiction (ECtHR 2014a, para. 142).There is no direct
correlation between occupation and effective control of an area (Mallory 2020, p. 188).

In order to establish whether a state has effective control over an area, it seems that the
strength of the military presence and extent to which a state supports a regime militarily, eco-
nomically and politically play a role (ECtHR 2011b, para. 138), while the size of the occupying
military forces also seems to play a role (supra) (also Mallory 2020, p. 190). Anyway, Al-Skeini
(ECtHR 2011b, paras. 143—150) and subsequent cases (e.g. ECtHR 2014a; ECtHR 2014b)
seem to demonstrate that the Court avoids the question of extraterritorial jurisdiction based on
effective control over territory in Al-Skeini-like cases, approaching these cases from a perspec-
tive of individual personal jurisdiction instead. It has also been pointed out that, as individual
personal jurisdiction had already been established in Al-Skeini, and that in its subsequent Hassan
judgment, the Court itself indicated that factual info available (under ‘Facts’) in Al-Skeini simply
tended to demonstrate that the UK was far from being in effective control of the area which it
occupied, the Court had deemed an analysis of extraterritorial jurisdiction based on effective
control over territory unnecessary (Guide 2019d, para. 54).

Unrecognized subordinate or separatist local administration

The acquiescence or connivance of the authorities of an ECHR state in the acts of private indi-
viduals which violate the ECHR rights of other individuals within its jurisdiction may engage
the state’s responsibility (ECtHR 2001a, para. 81), especially in the case of recognition by the
state concerned of the acts of self-proclaimed authorities which are not recognized by the inter-
national community (ECtHR 2004c, para. 318).The responsibility of states has been examined
with regard to such authorities in Northern Cyprus, Transdniestria and Nagorno-Karabakh.

The responsibility of Turkey has been examined as to facts which took place during its
military intervention in the north of Cyprus in 1974 and the subsequent establishment of the
Turkish Republic of Northern Cyprus (TRNC). On different occasions the Court has said that
the alleged acts have taken place under the jurisdiction of Turkey.

In Loizidou, the Court held that the fact that the Greek-Cypriot applicant had lost control
of her property in Northern Cyprus stemmed from the occupation of that part of Cyprus
by Turkish troops and the establishment there of the TRNC, as well as the fact that she was
prevented by Turkish troops from gaining access to her property (ECtHR 1995, paras. 63—64).
It was not deemed necessary to determine whether Turkey actually exercised detailed control
over the policies and actions of the authorities of the TRNC, as it was obvious from the large
number of troops engaged in active duties that the Turkish army exercised effective overall
control over the north of the island. Such control entailed its responsibility for the TRNC
policies and actions. Consequently, persons affected by such policies or actions came within
Turkish jurisdiction (ECtHR 1996, paras. 56=57). In Cyprus v. Tirkey, it was confirmed that as
Turkey had effective overall control over Northern Cyprus, its responsibility was not restricted
to the acts of its own soldiers or officials, but was also engaged by virtue of the acts of the
local administration which survived by virtue of Turkish military and other support (ECtHR
2001a, para. 77).

In turn, Russia has been examined as to its jurisdiction and eventually responsibility for
various alleged ECHR violations taking place in the Moldavian Republic of Transdniestria
(MRT), a breakaway territory within Moldova not recognized by the international com-
munity. In Ilascu a petition was lodged by a number of persons as to the imposition of the
death penalty, ill-treatment following the arrest and detention and some other issues. The
Court found that, in view of Russia’s military and political support to setting up a separatist
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regime in Transdniestria (1991-1992) and the subsequent continued military, political and
economic support to the separatist regime, Russia’s responsibility was engaged with regard
to the unlawful acts in which Russian state agents participated and those committed by the
Transdniestrian separatists. The MRT remained under the effective authority, or at the very
least under the decisive influence, of Russia, and survived by virtue of the Russian military,
economic, financial and political support. Therefore, the applicants were within the jurisdic-
tion of Russia (ECtHR 2004c, paras. 379-394). In the follow-up case of Ivantoc, which was
lodged by two persons being kept in prison despite their detentions having been found in
contravention of the ECHR in the previous judgment, the Court did not see any changes as
to the Russian policy and collaboration with the MRT, nor did it see a Russian attempt to
end the applicants’ situation brought about by its agents. After the July 2004 Ilascu-judgment
and at least until the applicants’ release in June 2007, Russia had continued to enjoy a close
relationship with the MRT, amounting to providing political, financial and economic support
to the separatist regime. Besides, the Russian army was at the date of the applicants’ release still
stationed on Moldovan territory in breach of Russia’s undertakings to withdraw completely
and in breach of Moldovan legislation. Finally, Russia continued to do nothing to prevent
the alleged violations after July 2004 nor to terminate the applicants’ situation brought about
by its agents. Consequently, the applicants continued to be within Russian jurisdiction until
their release (ECtHR 2011a, paras. 116, and 118-120). In Catan, which concerned a petition
concerning the closure of a number of schools by the local administration because the schools
had continued using the Latin alphabet notwithstanding a prohibition, as well as harassment,
the Court basing itself on the evidence presented and relying on its llascu and Ivantoc findings,
held that during the period concerned (2002—2004) the separatist local administration enjoyed
continued Russian military, economic and political support. Therefore, although there was
no evidence that Russian state agents were involved in the actions against the schools, Russia
exercised effective control over Transdniestria, and the alleged facts thus fell within Russian
jurisdiction (ECtHR 2012a, paras. 116—123). In turn, Moldova’s jurisdiction was limited to
certain residual positive obligations (ibid, paras. 109—110 (see infra)). Since then, on multiple
occasions, similar conclusions were reached in further cases (e.g. ECtHR 2016a, paras. 109—
111; ECtHR 2020a, paras. 44 and 48).

Finally, Armenia has also been assessed as to acts which had taken place in the Nagorno-
Karabach region in Azerbaijan. In Chiragov the petitioners held that they were unable to access
their homes as a result of their displacement due to the conflict between Armenia and Azerbai-
jan during the first half of the 1990s.While Armenia said that it could not be held responsible for
acts of the autonomous Nagorno-Karabach Republic (NKR), the Court held that on the basis
of the evidence presented that firstly, as to military involvement, the Armenian military support
had been/was decisive for the conquest of and continued control over the territories concerned,
and the evidence showed that the Armenian armed forces and the NKR forces were highly
integrated; secondly, there was clear political and legal integration, given the general political
support given by Armenia to the NKR, the interchange of prominent politicians, the need
for NKR residents to acquire Armenian passports for travel abroad, the adoption of Armenian
legislation in the NKR, the presence of Armenian law-enforcement agents and the exercise of
jurisdiction by Armenian courts in the NKR; and thirdly, as to finances, the Armenian financial
support was substantial, to the extent that the NKR would not be able to subsist economi-
cally without this support (ECtHR 2015, paras. 172-185). The Court concluded that from the
beginning of the conflict, Armenia had had a significant and decisive influence over the NKR,
that the two entities are highly integrated in virtually all important matters. The NKR and its
administration survived by virtue of the military, political, financial and other support given to
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it by Armenia which, consequently, exercised effective control over Nagorno-Karabakh and the
surrounding territories. The matters at the basis of the application therefore came within the
jurisdiction of Armenia (ibid, para. 186).

Concurrent jurisdiction in case of the spatial model of jurisdiction

Acts which have happened in an ECHR state confronted with a military occupation or a subor-
dinate or separatist local administration, are, as a starting point, still presumed to have happened
within the jurisdiction or competence of the ECHR state concerned. However, this presump-
tion of jurisdiction or competence is rebuttable (ECtHR 2004a, para. 139).

The territorial jurisdiction may be limited where a state is prevented from exercising its
authority in part of its territory as a result of military occupation by the armed forces of another
state which effectively controls the territory concerned, acts of war or rebellion, or the acts of a
foreign state supporting the installation of a separatist state within the territory of the state con-
cerned. If such a situation is proven, the state’s responsibility is limited to the positive obligations
to take all the appropriate measures still within its power to take (‘residual positive obligations’),
i.e. to take the diplomatic, economic,judicial or other measures in accordance with international
law to secure to the applicants the ECHR rights (ECtHR 2004c, paras. 312-313 and 331). It
must endeavour, with all the legal and diplomatic means available to it vis-a-vis foreign states
and international organizations, to continue to guarantee the ECHR rights (ibid, para. 333).
While it is not for the Court to indicate which measures the authorities should take in order
to comply with their obligations most effectively, it must verify that the measures taken were in
casu appropriate and sufficient. When faced with a partial/total failure to act, the Court must
determine to what extent a minimum effort was nevertheless possible and whether it should
have been made, especially in Article 2 and 3 cases (ECtHR 2004c, para. 334; for criticism:
Milanovic and Papic 2018).

Conclusions

In a globalizing/globalized world, extraterritorial acts by ECHR states may easily lead to extra-
territorial human rights violations. In Europe the scope of extraterritorial obligations is closely
tied to the ECHR's jurisdiction clause. States will be internationally responsible not only for
human rights violations attributed to them within their own territory, but also for actions and
omissions perpetrated outside their territory but within their jurisdiction. It is therefore inter-
esting to explore to what extent the obligations incumbent on states under the ECHR extend
beyond the national borders or territorial waters of its Members. Over the past decades, the
Court has, through its case-law, gradually broadened the application and protection offered by
the ECHR, be it not always in a clear and coherent way, but still beyond the confines of Europe.

The Court, in its leading Al-Skeini judgment on the issue of extraterritoriality, which was a
unanimous decision of the Grand Chamber, has established a state’s extraterritorial jurisdiction
under Article 1 ECHR — jurisdiction being the threshold issue before issues of state responsibil-
ity — and therefore possible responsibility through the use of two models of jurisdiction, namely
the ‘spatial model’ (when an individual is located within a territory or area over which the state
has effective control) and the ‘personal model’ (when an individual is subject to the authority
or control of a state agent).

Importantly, the Court has also underscored in the same judgment that jurisdiction can exist
outside the territory (‘espace juridique’) covered by the CoE states, thereby setting aside its
earlier Bankovic decision on this point (but which has in turn led to certain unease with some
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ECHR states, and certainly within the UK, which — concerned about its military operations
abroad — in 2016 suggested to enter an ‘extraterritorial derogation’).

During the past decade, the Court has been generous as to its understanding of extraterrito-
rial jurisdiction. The Strasbourg case-law provides ample illustrations of extraterritorial situa-
tions which are dealt with under the ‘personal jurisdiction model’. It concerns extraterritorial
cases such as acts of diplomatic personnel abroad or acts of state agents on aircraft or ship as
exercise of extraterritorial jurisdiction in accordance with principles international and Article 1
ECHR, the use of force in a regular, classic wartime scenario (e.g. Iraq) by state agents operating
outside state territory as exercise of extraterritorial jurisdiction, such as force used by military
personnel in or immediately next to a military buffer zone, by police or military when arrest-
ing or abducting a person abroad, by the military when arresting a person on/taking persons
on board of naval vessels on the high seas, by the military over persons at a checkpoint or over
persons held in detention centres abroad, or killings during a military security operations abroad,
as well as where foreign individuals exercise state authority with the latter state’s agreement. In
contrast, bombing abroad does not amount to jurisdiction.

In turn Strasbourg cases handled under the ‘spatial jurisdiction model” exclusively relate
to situations where a subordinate, breakaway administration receives support from an ECHR
Member State (Transdniestria, Nagorno Karabakh, North Cyprus). The sparing application
by the Court of the ‘spatial model’ is due to the fact that the threshold to find that a Member
State has effective control and therefore exercises jurisdiction over a region or territory is
quite high.

Opwerall, it is to be expected in the mid and long term that the Strasbourg case law will fur-
ther expand and broaden the extraterritorial application of the ECHR in the ambit of the ‘per-
sonal jurisdiction model’. A range of upcoming cases concerning the conflict between Ukraine
and Russia in East-Ukraine and the Crimea, extraterritorial assassination attempts or targeted
killings through the use of drones beyond the borders of the ECHR states, an extraterritorial
environmental case, and extraterritorial pullback migration cases in the Mediterranean, as well
as surveillance cases will undoubtedly lead to further refinement of the Strasbourg case-law on
extraterritorial jurisdiction and extraterritorial obligations.

‘Which indeed brings us to the key issue of extraterritorial state obligations under the ECHR.
The state’s jurisdiction, and its exercise, is closely tied up to its ECHR obligations. Member
States are obliged to guarantee the protected rights. More specifically, where control and author-
ity of state agents over an individual and therefore jurisdiction abroad have been established, the
state has the extraterritorial obligation to secure to that individual the rights and freedoms under
the ECHR which are relevant to the situation of the individual concerned. However, where
effective control over an area has been established, therefore bringing that area and the persons
there within the state’s jurisdiction, the state has the extraterritorial obligation to refrain from
actions which go against the full range of ECHR rights and must also comply with its positive
obligation to guarantee those rights and freedoms.

While the Court’s present-day case-law following Al-Skeini has shed light on a number of
issues, its case-law remains very contextual and has attracted criticism in that regard, to the
extent that next to, or even instead of the two existing jurisdictional models, i.e. the ‘spatial
model’ and the ‘personal model’, some former ECtHR judges (e.g. Loucaides, already far ear-
lier than Al-Skeini, in a Concurring Opinion in ECtHR 2004a; and Bonello in a Concurring
Opinion in ECtHR 2011b), as well as certain legal doctrine (Gondek 2009, p. 375; Lawson
2011, p. 70; Mallory 2020, pp. 205-211), have been arguing in favour of a third, ‘functional
jurisdiction model’ (while often proposing different variations but connected with a state’s
power). This model would grosso modo imply that a Member State must respect and protect
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ECHR rights and freedoms of persons with regard to whom it is in a position to respect and
protect, to the extent it is in a position to do so (see also Milanovic 2011 and Mallory 2020, pp.
206211 (who advocate for a division between ‘negative obligations’ — which should automati-
cally be falling under the jurisdiction of a Member State — and ‘positive obligations’ — which
Milanovic restricts to areas where a Member State exercises effective control — while Mallory
proposes a functional test of whether the action required was one within the power of the
Member State).

Meanwhile, across the Atlantic, in its 2017 Advisory Opinion on Environment and Human
Rights, the Inter-American Court of Human Rights has broadened what constitutes extrater-
ritorial jurisdiction by recognizing a new extraterritorial ‘functional jurisdiction model or link’
based on control over domestic activities with extraterritorial effect (even where the Inter-
American Court has said that extraterritorial obligations are ‘exceptional’), thereby departing
from the two existing criteria to establish extraterritorial jurisdiction. While the functional
model has thus as such been given certain traction by the Inter-American Court, it remains to
be seen whether the European Court will follow suit, especially in times where human rights
are experiencing a certain backlash and the Court might be wary of losing chunks of its built-
up legitimacy.

Whereas a functional approach would extend the scope of protection offered by the ECHR,
implying that certain issues such as extraterritorial assassination attempts or targeted killings
through the use of drones beyond the borders of the ECHR states, and extraterritorial pullback
migration cases with the distanced assistance of ECHR states on the high seas, would be within
the jurisdiction of the implementing state, and maybe even impact extraterritorial or cross-
border environmental cases or actions of the Member States (transnational) companies abroad,
this might ultimately also push back against the European human rights system, or even lead to
withdrawals from the ECHR altogether.
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Enforcement of extraterritorial
human rights obligations in the
African human rights system

Anne Oloo and Wouter Vandenhole

Introduction

This chapter focuses on the enforcement of extraterritorial human rights obligations in the
African Union by its human rights monitoring bodies. The main human rights instrument of
the African Union is the African Charter on Human and Peoples’ Rights (ACHPR, Charter or
Banjul Charter), which was adopted in 1981 and entered into force in 1986.The Banjul Char-
ter is monitored by the African Commission on Human and Peoples’ Rights (ACmHPR or ‘the
Commission’) and the African Court on Human and Peoples’ Rights (ACtHPR or ‘the Court).
The ACtHPR was only established in 1998 due to lack of support for a judicial enforcement
mechanism of the Charter at the time of drafting (Plagis and Riemer 2020, p. 16). It then only
became fully operational in 2008 due to the slow ratification of the Protocol establishing the
Court (Ssenyonjo 2011, pp. 9-10). At the time of writing, only 30 out of 55 AU member states
have accepted the Court’s jurisdiction, and only 7 member states have made a declaration allow-
ing individual complaints and NGOs direct access to the Court (African Union 2017). This
explains the low number of judgments so far.

The 2014 Malabo Protocol creates an African Court of Justice and Human and Peoples’
Rights, thereby merging the ACtHPR with the African Court of Justice, but has not yet entered
into force. Another influential human rights instrument is the African Charter on the Rights
and Welfare of the Child (ACRWC 1990), which is monitored by the African Committee of
Experts on the Rights and Welfare of the Child (ACERWC or ‘the Committee’).

Our interpretative approach in this chapter can be explained as follows: we seek to identify
whether, and if so, which unique African perspective has been adopted on extraterritorial human
rights obligations. It is worth noting that unlike other international and regional human rights
treaties, neither the ACHPR nor the ACRWC contain any reference to jurisdiction, let alone
extraterritorial jurisdiction. Since the legal instruments in themselves neither exclude (through
restrictive notions of jurisdiction) nor explicitly include extraterritorial obligations, we look
primarily at the (teleological) interpretation given by the monitoring bodies. A comprehensive
review of the Commission’s, Court’s and Committee’s work has been undertaken. Since we did
not have access to the travaux préparatoires — in fact, many documents on the preparatory work
are generally inaccessible (Plagis and Riemer 2020, p. 8) — we have not been able to look into
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the intentions of the drafters. In order to structure the analysis and to contextualise it within the
global ETO discussion, we have sought to draft this chapter in analogy with the other chapters
on regional enforcement in this Handbook.

In the first section, we look at the way human rights obligations are attributed to states other
than the territorial state. In the second section, we examine the nature and scope of extrater-
ritorial obligations under African human rights instruments. The third section zooms in on the
division of responsibility for human rights violations between the territorial and one or more
foreign states. The fourth section concludes and offers a forward-looking perspective.

Attribution of obligations (jurisdiction)

The most common concept for attributing human rights obligations is the notion of jurisdic-
tion (see also Chapters 7,8 and 9 in this Handbook). The starting point in much of human rights
law is that jurisdiction is territorial: a state is duty-bound towards those who find themselves
on the territory of a state. We refer to this state as the territorial state. At least three models of
extraterritorial jurisdiction have been identified and employed by human rights monitoring
bodies: the personal model, the spatial model, and the cause-and-effect model. These refer to
control over persons, control over territory, or a merely causal relationship (see Chapter 9 in this
Handbook; see also Vandenhole 2019).

The literature on extraterritorial jurisdiction in the African system has not reached a consen-
sus, as some have argued for a strictly territorial approach, whereas others have suggested to fol-
low the principles adopted by the European Court of Human Rights (ECtHR) (Pascale 2014,
p. 646). This is partly because neither the ACHPR nor the ACRWC contain any reference to
jurisdiction, let alone extraterritorial jurisdiction. Article 1 ACHPR simply states that the state
parties must recognise and give effect to the rights in the Charter, without any limitation as to
legal space or people concerned. In other words, the general obligation incumbent on states does
not limit the scope of their obligations un