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Examining diversity as a fundamental reality of empire, this book explores European colonial
empires, both terrestrial and maritime, to show how they addressed the questions of how to
manage diversity.

These questions range from the local to the supra-regional, and from the management
of people to that of political and judicial systems. Taking an intersectional approach
incorporating categories such as race, religion, subjecthood, and social and legal status, the
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INTRODUCTION

Elisabeth Heijmans and Sophie Rose

‘Diversity’ is a term frequently thrown around in twenty-first-century parlance, from
college recruitment campaigns to corporate and government policies, and usually
in a decidedly celebratory way, explicitly avowing an embrace of previously mar-
ginalized groups. As such, it is often used in conjunction with the social concept
of ‘identity’, connoting the qualities that meaningfully impact the groups and cat-
egorizations that someone belongs to, as well as the implications this has for social
status, societal roles, power, and influence. As trendy as the terms may be, however,
questions around diversity and social identity are not new. The creation, administra-
tion, and contestation of difference have been a matter of concern for populations
and their rulers in a wide variety of historical contexts, for thousands of years. This
book will approach diversity not as a value, but as an analytical tool, and apply it in a
specific type of context: empires, and specifically early modern to modern European
empires.

This is not an arbitrary choice. Diversity is a fundamental reality of empires,
and conversely, many of the tenets of diversity as we understand them today found
their origin in an imperial setting. Generally speaking, empires, whether terrestrial
or maritime, by definition bring together a range of political entities and social
groups. Consequently, imperial authorities invariably address questions of how to
manage this diversity. These questions range from the local to the supra-regional,
and from the management of people to that of political and judicial systems. The
current volume explores the different ways of shaping diversity and using already-
existing markers of difference in European imperial contexts through the interaction
between imperial authorities and subject groups. Through a variety of angles and
thematic lenses, the contributions in the volume will demonstrate that questions

of diversity, or, as some scholars have put it, the ‘politics of difference’,’ are key to
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understanding the dynamics of empires — and vice versa. Central in this argument is
an understanding of diversity as marked by four essential features:

Firstly, diversity is not an objective, fixed reality, but historically and politically con-
stituted. Or, perhaps more accurately, specific manifestations of diversity can be seen
as the by-product of community formation and identification. In order for any kind
of belonging to be meaningful, some form of exclusion is required, and criteria for
defining the boundaries between groups need to be established. What these criteria
are varies historically, but in imperial contexts, they have frequently included factors
such as place of origin, ancestry, wealth and labor relations, color and other charac-
teristics through which race came to be understood, religious practice or dogma, and
the qualities constituting sex and gender. Because of this constitutive nature, it may
be more useful to speak of ‘diversity formations’ than of diversity as such.

Secondly, this constitution is not a unilateral process. Although the creation of
difference, in divide et impera fashion, has certainly been an important aspect of many
imperial authorities’ strategies, such impositions never happened in a vacuum. As
the contributions in this volume will show, imperial subjects actively took part in
the formation of difference through outright resistance, lobbying tactics, petitions,
communal practices, migration, and the creation of personal networks through mar-
riage, reproduction, commerce, and friendship. Diversity and imperial projects were
thus both contentious and mutually constitutive: one the one hand, the condi-
tions of the empire created divisions between people through official categoriza-
tions (such as racial classifications and designations of subjecthood) and through
discriminately applied extractive policies, from taxation to slavery. On the other
hand, imperial subjects, communities, and polities within and adjacent to the empire
asserted themselves through a diverse range of affiliations and identities that chal-
lenged any notion of a unilateral, universal imperial authority. Appreciating this
dynamic requires an examination of both sweeping imperial visions of race, religion,
property, and power, and local, on-the-ground contestation of status. This volume
seeks to showcase the interaction between colonial administrations and individuals
under their power within different avenues such as court rooms, legislation, politi-
cal treaties, and administrative apparatuses. Using diversity as a guiding concept,
oscillating between the global and the micro level, and between longue durée and
historically specific analyses, sheds light on the interconnectedness between empires’
political and economic tools and strategies on the one hand, and the social realities
and ramifications of empire on the other.

Thirdly, diversity formations can be highly resilient throughout time. Even
though empires, and the way in which they organize differences, are subject to
the constant change in the face of ongoing contestation, changing interests, and
demographic developments, specific modes of understanding differences have been
shown to leave a residue even where the imperial conditions that gave shape to them
are gone.? This applies both where colonial control of an area switched from one
empire to another — such as in several South Asian and Caribbean colonies, where
Northern European powers, after their conquest, retained earlier Iberian modes of
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racial classification — and in post-colonial and post-imperial contexts.” An example
of the latter is race, which, centuries after the abolition of racial slavery and in the
wake of formal policies of racial segregation, continues to be a meaningful category
of difference in much of the world.

Fourthly, the ‘axes of difference’ through which diversity is shaped overlap and
interact, thus changing each other’s meaning.* Just as religion was rarely ever just
about faith, race was never just about color: each could become intertwined with
political allegiance, class, enslavebility, sex, and more. Thus, the stigma of slavery could
stick to racialized free people in the Americas, just as political and religious suspicions
stuck to generations of New Christians in post-Reconquista Spain. The ‘stickiness’ of
diversity formations, therefore, lies not just in their resilience through time but also in
the remnants that categorizations left on each other and on people’s identities.

While the present volume focuses primarily on European empires, it has been
shown, and it is our conviction, that similar mechanisms of differentiation existed in
other empires during other periods of time. In their volume Empires in World His-
tory, Jane Burbank and Frederick Cooper explore how empires used the politics of
difference as a governing strategy across the world from Antiquity to modern times.
This process varied from one empire to the other: in some, the strategy was to rec-
ognize the culture and customs of a wide variety of social groups, while for other
empires it involved creating sharp distinctions between colonizers and colonized.’
The latter case, where difference not only had to be created but also maintained, was
by no means self-evident or natural and involved efforts from colonial administra-
tions to regulate social, sexual, or other relations between colonizers and colonized.
In the former case, the distinction is not so clear-cut, since empires could be a com-
bination of a variety of peoples with their own religion, culture, or legal traditions
under one imperial authority. Here, the recognition of the different social groups
and their authority helped the empire function by assisting with administrative tasks
such as tax extraction and the local maintenance of order. However, Burbank and
Cooper stress that all empires relied to some extent on both ‘incorporation and dif-
ferentiation’ strategies.® Indeed, while these different strategies are relevant to our
understanding of imperial management of diversity, they are more often than not
combined rather than mutually exclusive. The creation of difference happened not
only between colonizers and colonized but also among colonized groups.

In a similar vein, a recent work on the government of ‘others’ analyses the con-
struction of alterity in the Portuguese Empire and argues that imperial configuration
where the difference is perceived and constructed as ‘the other’ was necessary to
keep colonial power in place. Colonial administration exercised power through the
creation of legal and social alterity and the management of these differences.” While
this top-down ‘divide to rule’ approach is a source of inspiration for our volume, we
seek to widen it and complement it by including as much as possible the reaction
and contestation of individuals living under European colonial rule.

Historians have addressed the paradox of the high frequency of the use of the term
‘diversity’ and the great difficulty to define it, as is also pointed out by Margret Frenz
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in her piece in this volume. The term describes the long-existing phenomenon that
individuals of a wide variety of cultures, religions, classes, origins, or ethnicities live
together in a society, but it is how diversity was managed by authorities and used by
various individuals and social groups that changed over time. Early modern Euro-
pean empires administered diversity, took over already-existing modes of classifica-
tion or created boundaries between groups under their authority to facilitate their
capacity to assert power over people, extract labor, and exploit lands. These societal
boundaries were by no means specific to the early modern period, as they were the
origin of some modern colonial administrative strategies and have been inherited by
new nation-states after decolonization.

In taking diversity as a guiding concept, this book aims to move beyond several
conceptual dichotomies that have pervaded the historiography of empires. One,
particularly applicable to the study of (early modern) colonial empires and of slavery
and the slave trade, is the division between ‘East’ and “West’, or between the Atlantic
and the Indian Ocean Worlds. In bringing together contributions on both hemi-
spheres, we are following in the footsteps of a recent body of scholarship that has
begun to challenge what it argues is an artificial divide.® This approach leaves room
for meaningful differences between regions, while simultaneously revealing similar
patterns in imperial dynamics and formations of diversity across and between global
empires.

Secondly, the book challenges dichotomous thinking with regard to colonial
categories, and especially the colonizer-colonized binary. This mode of categoriz-
ing people has been used both as an epistemological tool by empires themselves and
as an analytical tool by post- and de-colonial scholarship, and as such is far from a
meaningless abstraction. However, as the myriad chapters in this volume will show,
using the many axes of diversity as a starting point in the study of empire sheds a
new, multi-faceted light on its social hierarchies, revealing complexities and interac-
tions that a binary view belies. When viewed in this light, significant distinctions
emerge not just within so-called colonized populations (enslaved, free indigenous,
etc.) but also within ‘settler’ groups (based on religion, national origin, class, etc.),
while for other groups, it becomes clear that such a dichotomy is problematic to
begin with, as with indentured servants, convicts, and non-European migrants. Sim-
ilarly, using an intersectional approach, incorporating race, class, religion, gender,
and other aspects of social diversity (or, put differently, modes of exclusion), not only
avoids privileging one at the expense of another but also shows their interaction and
co-constitution.

Finally, the volume aims to build bridges of inquiry between early modern
empires and those of the nineteenth and twentieth centuries which, as a result of
methodological as well as institutional demarcations, are often studied in a vacuum.
This is understandable if regrettable: the challenges, ideas, and conflicts of the six-
teenth century were not the same as those of the early twentieth century; nor do
they constitute separate universes, however. The modes of exclusion and inequality
that formed in early modern empires are marked by continuity even in the face of
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transformation — in other words, by resilience. In modern imperial and post-colonial
contexts, categories of difference such as race and subjecthood changed their mean-
ing, but did not disappear or emerge out of nowhere. Thus, while the core of this
book focuses on early modern colonial empires, one section — Part 4 — is dedicated
to long-term approaches highlighting modern reverberations of diversity forma-
tions. This combination, we hope, can offer scholars and students of empires not just
a concrete insight into long-term historical continuity but also a theoretical handle
for approaching a multitude of imperial contexts across time and space.

The book is made up of four parts, each highlighting a particular way in which
aspects of diversity can intertwine in imperial settings. The first departs from reli-
gion as a central lens through which difference and belonging were understood in
the early modern world, and shows that this understanding was rarely a straightfor-
ward matter of religious affiliation. Tamar Herzog demonstrates how, in the wake
of the Spanish Reconquista and subsequent Iberian forced Christianization campaign,
conversion became a problematic concept and the relative ‘newness’ of one’s Chris-
tian status became a meaningful distinction. She shows how elements of this old-
new axis can also be identified in other approaches to social difference, such as civic
status, ethnicity, and race, in various historical contexts. Angela Barreto Xavier and
Alexander Geelen’s pieces, then, turn to eighteenth-century coastal India, to show
the complex interplay between conversion to Christianity, the resilience of caste as
a meaningful mode of social difference, and colonial power. Xavier, working on the
Portuguese Estado da India, focuses on marriage rites as a site of contestation not just
between but also among different colonial factions and local and regional population
groups. Geelen, for Cochin on the Malabar coast (Kerala), examines the implica-
tions of the Dutch East India Company’s self-appointed role as ‘protector of Chris-
tians’ in its area of control for the region’s agrestic slavery system and vice versa, and
what this interplay meant concretely for individuals of so-called slave castes as they
navigated domestic authorities (i.e. masters) as well as colonial judicial authorities.

The relation of slavery to other modes of differentiating status as well as to indi-
viduals’ agency in navigating (colonial) legal systems is explored further in the sec-
ond section. André Luis Bezerra Ferreira takes a clear bottom-up perspective and
tells us how enslaved individuals in the Portuguese Amazon region used the impe-
rial categories of the judicial system for their own interest: their access to freedom.
According to this legal system, individuals who could prove their Indigenous ances-
try could petition for freedom. The ‘enslavebility’ of Indigenous and African people
is also a theme explored by Rafaél Thiebaut in his chapter comparing the Cape with
the Guianas. Ferreira and Thiebaut show the imperial rules surrounding who could
(not) be enslaved, but most importantly, how these rules played out in practice in the
context of the high demand for (enslaved) labor. Fereira demonstrates that imperial
categories were often applied to Indigenous people and African individuals indis-
criminately. This is echoed in Stef Vink’s chapter which shows that racial categories
were above the legal distinction between free and unfree people on the island of
Curagao. According to Vink, the administration of justice was a tool to implement
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social control and keep people of color, both free and unfree, under colonial author-
ity. Fereira complements this perspective on imperial justice, showing that the judi-
cial system could also be used by enslaved people.

The third part, focusing on questions of subjecthood and belonging across impe-
rial lines, shows how diversity formations are strongly context-dependent and tied
to material concerns: intra-European differences, in colonial contexts, could change
or even lose their meaning, with other modes of forming communities and creat-
ing distinctions taking priority. As Timo McGregor shows in his analysis of two
moments of inter-imperial transfers of control (New Netherland and Suriname),
local politics of property and debts tied individuals of different nationalities together,
playing a more important role in settlers’ and authorities’ negotiations than distinc-
tions between ‘English’ or ‘Dutch’ colonists. Tessa de Boer, asking who was consid-
ered ‘foreign’ in the context of the early modern French Caribbean, demonstrates
that mechanisms of inclusion and exclusion in Europe were not transferable in colo-
nial contexts.

The last two chapters open the volume to the nineteenth- and twentieth-century
empires and post-imperial situations looking at two different contexts: South Africa
and Russia. In her chapter, Margret Frenz chooses a theme where diversity forma-
tion and its evolution are highly visible: the education system. Through her focus
on the Indian community of South Africa, Frenz shows the different phases of the
management of diversity by the state and the ways the Indian community attempted
to negotiate this diversity. According to Frenz, the control over education was a tool,
more specifically a weapon, to implement social control and white supremacy over
the South African population. The system was based on pseudo-scientific theories
of racial categories. Turning to the longue durée analysis of Russia, from the Rus-
sian Empire through the Soviet era to the modern age, Jane Burbank also examines
contemporary theories of diversity, but here twentieth-century Russian theorists
focused on ethnic and religious diversity of the Russian territories. While diversity
is fundamentally a part of empires, the way diversity was managed varied widely.
Burbank argues that the Eurasian style of diversity management and its resilience
come in stark opposition with European universalism.

Finally, Jean-Frédéric Schaub, in his concluding chapter, draws on the approaches
to the diversity introduced in the preceding chapters to interrogate racialized modes
of conceiving human difference as a political tool used by governing authorities
throughout history, and then takes a step back, offering a methodological reflection
for historians of empire and other diverse historical settings. Stressing the limitations
of making universalizing claims from limited empirical perspectives, Schaub makes
the case for an interdisciplinary, collaborative approach that draws on a diversity of
linguistic and cultural competencies. He points to the study of empire, moreover, as
a way to move, even within institutional and intellectual confines, beyond traditional
frameworks such as that of the nation-state and toward more globally spanning ques-
tions of social plurality and power.

The goal of the book is not to give an exhaustive, or even strongly representa-
tive overview of European empires, but rather to open up a line of inquiry that
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can also be applied to other imperial contexts. Theoretically, the proposed frame-
work could even be extended to ancient and non-European empires, if more in
form than content: the dynamics of diversity formation, as being historically con-
stituted, multidirectional, resilient, and intersectional, can arguably be applied to
a variety of imperial contexts. The specific themes that come to the fore in this
volume (the construction of race, the opposition of Christianity to other belief sys-
tems, the economic exploitation of individuals, and continents to Europe’s benefit),
being more historically contingent, would be less relevant to such applications, and
as such are what binds the contributions in the volume together: each deals with
questions and conflicts around belonging, exclusion, and categorization that in one
form or another laid the foundations for modern imperial and, later, post-colonial
approaches to diversity and modes of inequality.

Notes

1 Jane Burbank and Frederick Cooper, Empires in World History: Power and the Politics of Dif-
ference (Princeton: Princeton University Press, 2010).

2 This notion is derived from the collaborative research project “Resilient Diversity: The
Governance of racial and religious plurality in the Dutch empire, 1600-1800,” funded by
the Dutch research council NWO, which formed the inspiration for this volume.

3 See also Catia Antunes and Miguel Bandeira Jerénimo, “The Inequalities of Empire: Com-
parative Perspectives,” in The Routledge Handbook of Contemporary Inequalities and the Life
Course (London: Routledge, 2021), 396-97.

4 On the concept of intersectionality that this point draws on, see Kimberle Crenshaw,
“Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women
of Color,” Stanford Law Review 43, no. 6 (1991 1990): 1241-300; Jennifer C Nash, “Re-
thinking Intersectionality,” Feminist Review 89 (2008): 1-15; Joya Misra, “Categories,
Structures, and Intersectional Theory,” in Gender Reckonings: New Social Theory and Re-
search, eds. James W. Messerschmidt et al. (New York, NY: NYU Press, 2018), 111-30.

5 Burbank and Cooper, Empires in World History, 11-12.

Ibid., 13.

7 Angela Barreto Xavier and Ana Cristina Nogueira da Silva, O governo dos outros: poder e
diferenga no império portugués (Lisboa, Portugal: Imprensa de Ciéncias Sociais, 2016), 22.

8 Examples of this include the special issue “Free and Unfree Labor in Atlantic and Indian
Ocean Port Cities (Seventeenth-Nineteenth Centuries),” International Review of Social His-
tory 64, no. S27 (2019); Isabel Hofmeyr, “Southern by Degrees: Islands and Empires in the
South Atlantic, the Indian Ocean, and the Subantarctic World,” in The Global South Atlantic
(New York: Fordham University Press, 2017), 81-96; Richard B. Allen, “The Constant
Demand of the French: The Mascarene Slave Trade and the Worlds of the Indian Ocean
and Atlantic during the Eighteenth and Nineteenth Centuries,” The Journal of African His-
tory 49, no. 1 (March 2008): 43—72; Pepijn Brandon et al., De slavernij in Oost en West:
Het Amsterdam-onderzoek (Uitgeverij Unieboek: Het Spectrum, 2020); Amélia Polénia and
Citia Antunes, eds., Mechanisms of Global Empire Building (Porto: Citcem, 2017).
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OLD AND NEW MEMBERS

Religious and civic conversion
in the Iberian worlds

Tamar Herzog

Introduction

Within Iberian history, the late medieval campaigns that first sought to forcefully
convert Jews to Christianity and then expelled those who refused are extremely well
known. Also extremely well-known is the fact that those who converted were iden-
tified as “New Christians” and, as such, were both integrated and rejected as their
contemporaries constantly questioned whether their conversion was sincere and
whether it was complete. This questioning reached a climax in the mid-fifteenth
century with the adoption of limpieza de sangre decrees that permanently excluded
converts of Jewish descent from occupying certain offices and positions. As a result
of these decrees, it became necessary to distinguish Spaniards according to whether
they were Old or New Christians.'

Many scholars suggested that these developments were a nativist response to eco-
nomic, cultural, political, and social competition. Others concluded that they were
propelled by anti-Jewish prejudice, perhaps even an early form of antisemitism. Yet
a third group linked them to sincere religious anxieties.” In what follows, I take
another route. I ask what “new” and “old” meant, and how our narrative changed
if we placed these developments in a larger perspective and a longer context. Most
particularly, I wish to demonstrate that the use of “old” and “new” was not particular
to this case, but instead was a technology used in many other instances. It operated in
both the religious and the civic sphere, in both Europe and the Americas. Applied to
different individuals and groups in different moments and settings, it expressed the
desire to reserve certain benefits to members who allegedly had always been a part
of the community, and restrict eligibility to those considered newcomers.

I begin by reviewing canon law debates regarding the discrimination of new con-
verts. I then examine how these debates were applied to former Jews who converted
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to Christianity. This application, I argue, alongside new theories regarding the con-
sequences of coerced conversions and of family and inheritance enabled discussants
to imagine that entire groups rather than individuals could be “new” regardless of
the date in which they had converted. Applied in the Americas with regard to both
the indigenous populations and persons of African descent, new and old became a
marker of otherness also in the civic sphere, allowing to distinguish between Old
and New Castilians, Old and New Spaniards, and Old and New Whites. By using
such designations when observing those around them, Spaniards not only obeyed
the logic of canon law but also adopted as their own distinctions established by ius
commune jurists who from the twelfth to the fourteenth centuries constantly debated
whether Italian municipalities could admit new members and how.

The aim of this exercise is twofold. On the one hand, I wish to demonstrate what
we stand to learn from setting our study case in a wider and longer context. On the
other, and as I have done before, I wish to suggest that categories of diversity are
in themselves diverse.> Race and ethnicity certainly mattered, and mattered more
over time, but contemporaries also used plenty of other methods to justify giving
differential treatment to some social members. One such method was the powerful
fiction according to which some members are original, while others are not. This
fiction, which largely depended on what society wished to remember and what it
preferred to forget, operated in Europe and was applied in the colonies, Spain being
an excellent (but not unique) example of how this transpired. I, therefore, begin by
reviewing pan-European debates regarding new converts. I then study how these,
alongside new theories, justified the discrimination of converts of Jewish origin,
how these debates crossed the Atlantic, how they operated in the civic sphere, and
how all this was closely related to remembrance and forgetfulness.

Old and New in Canon Law

The categorization of some Christians as old and others as new was tied to debates
within the church, debates that originated in antiquity, but which were particularly
virulent from the late Middle Ages into modernity. At stake was answering the
question of how to promote conversion while also ensuring that it would be both
genuine and complete. The search for a response that would balance these seem-
ingly contradictory impulses (maximum conversion but minimum jeopardy) led to
the development of several rules. First and foremost, jurists and theologians cited the
directive that cautioned the church against granting full privileges to new converts.
Additionally, believing that the application of this directive was particularly impor-
tant in the aftermaths of forced conversions, jurists suggested that there were good
reasons to suspect the sincerity of those who were induced to convert. Third, with
regard to the growing stigmatization of converts of Jewish decent, jurists debated
whether the propensity to heresy could be inherited, and they described how gene-
alogy and blood could aftect judgment regarding the authenticity of belief.
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Managing New Converts

The directive cautioning the church against new converts was already included in
the New Testament, where it was specified that those who were not born Christians,
nor had converted at a young age, were “neophytes,” in Greek, “newly planted.”*
The directive set the rule according to which these individuals should be subjected
to greater supervision and be discriminated against, for example, by their exclusion
from priesthood. While marginalized in some ways, in theory at least, neophytes
also merited a greater protection. Considered young in the faith, they were to be
treated as children, their conversion being considered a re-birth and their re-education
eliciting constant care and instruction.

Initially, converts were mostly discriminated against by their exclusion from office
holding. However, by the late Middle Ages, additional measures were also consid-
ered. For example, in the mid-twelfth century, the Italian jurist Rufinus concluded
that while it was legitimate for Old Christians to share meals with gentiles, neo-
phytes who were recently baptized should be prohibited from doing so.” Following
suit, other medieval jurists extended these prohibitions to social relations and mar-
riage ties, most particularly, between recent converts and their former coreligionists.®

Although repeatedly asserted, these measures usually failed to define when
the newly converted would cease being considered thus. This lack of definition
unleashed constant debates, with different authors suggesting different solutions.
By the late Middle Ages, many envisioned conversion not as a one-step experience
but as a “lifelong journey” or a “work in progress.””” According to this view, the
initial rite of entry and recognition, that is, baptism, was but the mere beginning of
a much longer process because experience demonstrated that a real change of heart
required several steps and a lengthier temporality. Because at stake was the question
of whether a true transformation had taken place, many concluded that constant
proofs should be required of converts before they could be constituted as full-proof
Christians.

In line with the casuistic thinking of medieval jurists, what completeness meant
depended on whom, when, and where, as different individuals and contexts mer-
ited a differential treatment because each were said to display a distinct set of cir-
cumstances, including a distinct aptitude for change. Satisfaction that completeness
had been achieved thus depended on the conditions of each case, but, according
to jurists, it also depended on the question of whether at stake was discrimination
(which, in theory, required a more stringent interpretation) or benefits (that allowed
for a broader, more generous, reading). Also important was an emerging distinction
between wide-ranging discrimination (which should terminate early) and limiting
the access of neophytes to leadership roles, which could justify the adoption of a
longer period.

Despite constant disagreements, most jurists adopted sixty years or the passing of
three generations as the maximum length of time providing a satisfactory guarantee
for a real change of heart. Nonetheless, in the fifteenth and sixteenth centuries,
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some authors began arguing that in certain cases, suspicion should last forever. These
authors also stated that suspicion, which in theory depended on individual behavior,
could become attached to groups, which were said to exhibit certain tendencies.® By
the end of this process, newness could refer to chronology, but it could also refer-
ence characteristics that allegedly barred certain types of converts from ever being
truly modified. Presented as an exception to the general rule, this understanding
was applied by some discussants to converts of Jewish descent. Their newness, these
authors argued, should last forever. They were to remain New Christians independently
of the date on which they or their forefathers had converted.’

Jurists who supported these views explained this paradoxical conclusion —
permanent newness — by referencing two main arguments. The first was the long-
term consequences of forced conversions. The second was the ways by which group
membership was telling.

New Converts and the Long-Term Effects of Forced Conversion

Historians have long remarked that the discrimination of converts, which was justi-
fied by the need to ensure the sincerity and completeness of their transformation,
was particularly pronounced in periods that followed forced conversions because
campaigns to impose Christianity on non-believers habitually produced social anxi-
eties regarding the prevalence of apostasy.'’ Answering to the urgent need to sup-
ply guidance, jurists turned to examine the theological and juridical consequences
of forced conversions. In the twelfth century, many pointed to the canons of the
Fourth Council of Toledo (633), which prohibited employing force to obtain a con-
version, but which nonetheless stipulated that those forcefully baptized should be
compelled to live as Christians because, regardless of this illegality, they had received
the “divine sacrament and partook of the body and blood of Christ.”!!

But how could a coerced act (forced conversion) produce legitimate legal con-
sequences (the obligation to live as a Christian)? Juridical explanation rested with a
new distinction between absolute and conditional coercion. According to twelfth-
century Huguccio, an absolute coercion existed only where actors had absolutely
no choice, for example, when they were held down while baptismal water was
poured onto them. While this type of coercion indeed produced no valid results,
conditional coercion, on the contrary, could. Conditional coercion existed in cases,
in which individuals acted under severe intimidation, for example, the admoni-
tion that they would be beaten, robbed, injured, or even killed if they failed to
obey. Though these menaces seriously limited their options, according to this view,
they did not entirely eliminate their will. After all, these individuals willfully chose
to convert rather than perish. The conclusion was that, even if there was no free
choice, following Roman law dictum coacta enim voluntas voluntas est, forced will was
nevertheless a will.'> Hence, a forced conversion could be valid whenever coercion
was conditional rather than absolute, that is, allowing for some measure, even if
tiniest, of choice.
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In the following centuries, this interpretation became the most widely accepted
opinion. Although some continued to express the conviction that true free will must
be present for conversion to be valid, most suggested otherwise." Pope Innocent II1
(1161-1216), for example, concluded in the early thirteenth century that “he who is
dragged violently by torture and fear and accepts the sacrament of baptism to avoid
loss, (nonetheless) receives the impressed character of Christianity. . . . Such a per-
son is to be compelled to observe the Christian faith as one conditionally willing.”'*
Even as late as the mid- sixteenth century, the distinction between absolute and con-
ditional coercion stood firm, cardinal Pietro Paulo Parisio (1473—1545) advising the
pope to adopt it, and the Italian jurist Marquardus de Susannis (1508—1578) arguing
that only absolute force (coactio praecisa) that rendered the convert completely passive
(pati quam agere) invalidated conversion.'

On occasions, these guidelines produced debates regarding their concrete applica-
tion, namely, how to distinguish absolute from conditional coercion and whether the
information considered should be individual to each case, or could be learned from
what “usually” happened. Nonetheless, in most instances, most jurists concluded
that most forced conversions were valid and therefore produced individuals who

could be compelled to live as Christians.'®

At the same time, most jurists also admit-
ted that, in such cases, vigilance was particularly pertinent because it was credible
that, regardless of their juridical status as Christians, those who did not exercise free
choice might not be true believers. Thereafter, jurists agreed that there should be an
a priori distinction between converts according to whether they converted by force
or exercised free will. While the first type (converts by force) could not be trusted
and should be presumed to have falsely converted, the second (willful converts)
could enjoy the protection of a legal presumption that they were true believers.

The distinction between coerced and free converts was the way most jurists who
supported the continuous discrimination of converts of Jewish descent (against oth-
ers who resisted it) justified the differential treatment allotted to Iberian converts."”
In Iberia, they argued, Jews were compelled or at least “strongly advised” to convert.
Thus, while under normal circumstances no permanent distinctions should be insti-
tuted between old and new Christians, such a distinction was nonetheless justified
in the case of Iberian Jews because they had converted under duress. Because their
conversion was involuntary, they should be permanently suspected.

New Converts, Blood, and Inheritance

Hesitation regarding the status of former Jews as permanent neophytes was thus tied
to debates concerning the juridical effects of forced conversions. Yet, if the circum-
stances under which Iberian Jews converted were deemed relevant, so were theories
concerning who could change and how fast.'® Medieval jurists tended to agree that
the application of rules regarding neophytes required attention to the circumstances
of each case. But which characteristics made certain people more accepting or resist-
ant to conversion? Did family? Did inheritance?
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Here too, the late Middle Ages were crucial for the development of new
theories that substantially modified contemporary practices. In antiquity,
families were perceived as voluntary unions allowing individuals to associate
with one another. The willful decision to form a family — or to accept a new
member — had wide-reaching social, economic, legal, and political consequences
because it was understood to express the intention to enable the transmission of
inheritance between those belonging to the unit, including name, reputation,
relations, traditions, rights, responsibilities, and material goods. In the Middle
Ages, however, with the adoption of new rules regarding marriage as well as a
new understanding regarding procreation, family units were radically redefined.
No longer voluntary social structures, families were now reimagined as natural
bodies dependent on biological reproduction.'” Thereafter, jurists began argu-
ing that the Roman concept of consanguinity, which despite appearances did
not describe blood relations, should no longer apply to individuals who associ-
ated with one another voluntarily but, instead, should only designate those who
shared an ancestry. With the same token, parentage was no longer presented as
a flexible and modifiable status, which could or could not depend on biological
ties. Instead, in the late Middle Ages, it became the automatic and involuntary
byproduct of procreation.

The combined result of these developments was that, by the late Middle Ages,
both family and inheritance were no longer associated with free choice but instead
depended on natural filiation. They could thus not be terminated by agreement or
even law.?* This new jussanguinism (as some have called it) championed the natural
and inevitable transmission of a multiplicity of things, among them, a shared adhe-
sion, indeed a propensity, to certain ways of being. Thereafter, it became possible
to imagine that, by virtue of their common descent, people could share certain
attributes. Among these would eventually be a permanent inclination to heresy, an
incapacity to truly convert, and a belligerent attitude toward Christianity, which
Jews were now said to have inherited from their ancestors.”'

Those who espoused this understanding said surprisingly little about the mix-
ing of former Jews with non-Jews. The general assumption among historians of
the Jewish experience was that during this period, even a drop of Jewish blood
would produce these harmful effects.”? Thus, although procedures instituted to ver-
ify Jewish descent mostly restricted the inquest to two or three generations, asking
only about the identity of parents and grandparents, this limitation was understood
by these historians as practical rather than theoretical. It expressed the conviction
that going backward in time beyond three generations would be highly unfeasible.
Nonetheless, if information regarding earlier generations was available, then an ear-
lier ancestor would matter ad infinitum.

Despite the general silence in most historical sources regarding mixing, there are
nonetheless ample proofs that inquisitorial proceedings against suspected heretics
did take mixing into account.” These proceedings, for example, distinguished those
who fully descended from Jewish converts from others with only a partial Jewish
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descent. Employing terms such as “New Christian on four sides” (quatro costados) or
only “two sides” and referring to individuals as “half” or “quarter” New Christian,
inquisitors usually applied a different treatment to each category. They thus estab-
lished a presumption linking religious orthodoxy to the percentage of Jewish blood,
assuming that heresy was proportional to that ratio. Anténio Vieira did the same
when he observed that the author of a crime that produced calls for the elimination
of former Jews from Portugal was an Old Christian that only had “diluted converso
blood” in his veins.** He equally argued that, eventually, because of mixing, Jewish
blood would go “unnoticed.”

The few contemporary authors who dealt with these issues reached similar
conclusions. For example, in 1613, Pedro de Valencia (1555-1620) asked whether
mixed offspring should be classified as Old or New Christians.” He advised to
consider them “old” because this would be the best method to eliminate pernicious
divisions. Furthermore, given frequent mixing, if distinctions were to be main-
tained, overtime, the logical conclusion would be that all Spaniards would be by
definition neophytes. Colonialism pushed others in the opposite direction. In 1614,
his contemporary Prudencio de Sandoval (1552-1620) asked if the mixing of men
of African descent with European women produced dark descendants, why assume
a different result with those who mixed with former Jews??

The late-medieval reimagination of family and inheritance also affected conver-
sion in other ways. For example, canon law jurists agreed that baptism was a sacra-
ment that conferred belonging. However, by the late Middle Ages, many argued that
it operated differently depending on whether those baptized were or were not of
Christian descent. According to this vision, if aversion to the church could be inher-
ited, so could inclination. Under this guise, ties to the church could be envisioned as
hereditary and innate because naturally springing among descendants of Christians.
Indeed, they could even persist without baptism. The implication was that, in the
case of individuals of Christian descent, baptism only operated to acknowledge as
members individuals who were already thus. These individuals were “natural” rather
than artificial, or adopted, Christians.”’

Jurists who elaborated on these arguments used them to explain why the church
had rights over the children of Christian parents regardless of the question of
whether they were baptized or not, and why Christian parents could be com-
pelled to baptize their offspring. While this was the original intent, eventually,
this new interpretation also affected the status of the newly baptized who were
not of Christian descent. It allowed for concluding that if the baptism of individu-
als of Christian descent was in essence the sacramental transmission of an existing
Christian identity, then in the case of individuals who did not descend of Christian
parents, baptism necessarily had a different function: it was a means to create new
ties. Furthermore, converts who had no-Christian descent were not Christians by
nature, but they were Christian by adoption. As a result, their baptism could carry
radically different consequences, as would be the case with an adopted compared
to a natural child.”
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From Europe to the Americas

Discussions regarding the effects of forced conversions and inheritance, which led
to the emergence of permanent neophytes, clearly affected former Jews, but they
were also applied to other social sectors. Particularly famous was their use against
converts from Islam, but equally interesting was how they were applied vis-a-vis the
indigenous populations of the Americas. As is well known, in the sixteenth century,
many indigenous peoples were baptized in ceremonies of mass, if not also outright
forced, conversion. Those that had converted as adults were considered neophytes,
that is, new in the faith and suffered the consequences, including exclusion from
priesthood on the one hand, and constant instruction on the other.

The image of the indigenous as neophytes was clear in contemporary records.
Solérzano Pereira, the famous seventeenth-century Peruvian judge and author of
the most commonly cited textbook of colonial law, for example, concluded that
they were new vine shoots planted in the vineyard of the church that required con-
stant watering in order to ensure that they established deep and safe roots and grow
to maturity.?” In their condition as “recently converted,” he argued, indigenous indi-
viduals must be protected and awarded all the corresponding privileges.

Other similarities between Europe and the Americas were also evident. As hap-
pened in Europe, indigenous forced conversion was prohibited, yet could carry
valid consequences if coercion was conditional rather than absolute. This led, for
example, to the conclusion that inducing fear to compel indigenous individuals to
convert, though illegal, nonetheless produced individuals who could be obliged to
live as Christians.”” Furthermore, as happened in Europe, although in theory the
indigenous could not be compelled to convert, they could be forced to listen to
preachers. These convictions, which rejected forced conversion, yet allowed coerc-
ing non-believers to attend to missionaries, were pan-European in origin and dated
back to Thomas Aquinas (1225-1274). They were closely followed in Spain, where
in the thirteenth and fourteenth centuries, the kings of Aragon decreed that Jews
and Muslims must congregate to listen to preachers “silently and patiently””*' Royal
officials were to guarantee that this would be the case, and they were allowed to use
force to make sure it would.

Building on these experiences, in the 1530s, Francisco Vitoria (1483—1546)
explained that the “natural partnership and communication” that Spaniards enjoyed
included the right to preach (ius praedicandi).*> While Spaniards were free to preach
even against the wishes of locals, refusal to listen would be an “unpardonable mortal
sin,” which would merit punishment. Thereafter, in order to ensure that the indig-
enous would listen, Spaniards would be authorized to forcefully congregate and
relocate them to new colonial centers and mission towns.™

Similar questions were asked with regard to individuals of African descent, but
these had no simple answer. On the one hand, the church often considered such
individuals “Old World peoples” who had converted before they crossed the Atlan-
tic and rarely categorized them as New Christians.> On the other, it was well
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known that at least those arriving directly from Africa, even if they had converted,
were mostly baptized in haste, at the last moment, and without true instruction.
Many contemporaries also suspected that some Africans at least might have had
contact with Islam, or were even outright Muslims whose conversion would cer-
tainly produce neophytes, perhaps even permanent New Christians.” Yet, because it
was impossible to verify if such was the case — the conditions under which enslaved
persons arrived to the Americas made any inquiry as to their genealogy or religion
unfeasible — the question contemporaries faced was whether to err on the side of
prudence or overconfidence.*

Taking all this into account, several seventeenth-century authors concluded that
individuals of African descent were necessarily neophytes. Others, however, either
did not adopt an unequivocal decision or assumed that they were not. Histori-
ans have also hesitated as to which result was more accurate. Many pointed out
that regardless of their formal classification, African-descent individuals were often
treated as new converts either because policies devised in the Peninsula against Jews
and Muslims were applied to them or because they were outright granted the privi-
leges and burdens of neophytes.”” Others argued on the contrary that the subjection
of those of African but not indigenous descent to the inquisition implied that the
former but not the later were recognized as Old Christians.*

Although individuals of indigenous (and sometimes of African) descent were
classified as neophytes, contemporaries constantly asked — as they did with regards
to other groups — whether their newness was transitory or it should stigmatize them
forever, leading, for example, to their enduring exclusion from priesthood.”” The
initial tendency was to reject permanent discrimination yet, in 1555, the church
council meeting in Mexico adopted the rule that no person descending of mestizos,
indigenous individuals, or mulatos could ever become a priest. Similar prohibitions
were also adopted by the second council of Lima (1576-1568).* On occasions,
measures were taken by the Spanish kings to forbid the ordination of indigenous
individuals or mestizos, and even as late as 1698, some could still argue that descend-
ants of both individuals of indigenous and African descent were permanent neo-
phytes, the passing of multiple generations changing nothing.*

As always, not everybody agreed. For example, in the mid-seventeenth century,
the already-mentioned Solérzano Pereira expressed his conviction that one should
distinguish between privileges and prohibitions. While privileges granted to indig-
enous individuals because of their status as neophytes, such as several dispensations
from onerous religious duties, marriage prohibitions, or religious surveillance by the
inquisition, should last forever, discrimination on the contrary should not. Solor-
zano also explained that in the case of the indigenous, exclusion from priesthood
should continue only as long as they would be judged unfit for office, or during the
first ten years after conversion.*” Soldérzano was silent regarding the status of indi-
viduals of African descent, but he nonetheless suggested that individuals of indig-
enous descent and Mestizos (a term in which he also sometimes included mulatos),
even if neophytes, should be allowed to hold office. This he reasoned by arguing that
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the original sixteenth-century prohibitions were enacted because it was “too soon”
to do otherwise, but that conditions in the mid-seventeenth century when he was
writing were radically distinct and merited a different conclusion.®

The colonial application of debates regarding neophytes also unleashed discus-
sions as to the juridical results of biological mixing.** If not only forced conversion
but also blood and inheritance determined the ability to convert, then it was vital
to understand who was whom and which was their ancestry. And when would the
so—called stigmatized blood dilute sufficiently to justify ending discrimination?

Here again, ideas regarding family and inheritance intersected with discussions
concerning the exclusion of neophytes. Spanish American church councils tended
to agree that heresy and neophytism could both be inherited, but they also con-
cluded that mixing could gradually lead to their disappearance. Following the deter-
mination of the Fourth Lateran Council (1215), according to which four degrees
of separation between spouses allowed for a union that would not be considered
incestuous, American speakers often suggested that the lesson was that a shared
ancestry beyond four generations was irrelevant.* As a result, a candidate who was
either three-quarters or sometimes seven-eighth or fifteen-sixteenth Spanish should
not be considered neophyte, nor be discriminated against.

These conclusions were on occasions seconded by the Spanish monarchs and
even the popes, who declared in the seventeenth and early eighteenth centuries
that indigenous individuals and “mestizos and those who have some part of Indi-
ans, except the cuarterdn” (i.e., a person with only a quarter indigenous-blood),
were permanent neophytes. Others concluded that individuals who had more than
a third-degree relation to indigenous or African ancestry were permanent neo-

phytes.* Their argument, like Sol6rzano’s, returned to the vineyard: these individu-
als were like wine. When mixed with only a slight amount of water, it could still

serve for the performance of sacraments.

Old and New in the Civic Sphere: Europe and Elsewhere

These debates, which sought to establish when outsiders who became insiders be
allowed to enjoy full rights as members, what could faithfully account for this trans-
formation, and which was the role of blood and inheritance in these processes,
were a part of a much larger inquiry that preoccupied many Europeans. If religious
conversion could lead to the formation of neophytes, and if it justified enduring
distinctions between New and Old Christians, across Europe discussions regarding
civic conversion were just as important and just as prominent. They too indicated
the social, political, and juridical difficulty in defining the moment in which the
transition from outsider to insider had been completed, a moment that theoretically
justified —perhaps even compelled — the receiving community to allot equal privi-
leges to the newly admitted.

Jurisprudence from late medieval Italian city states speaks to some of these
issues. Italian city states admitted newcomers to citizenship, yet many instituted a



Old and new members 21

discriminatory regime that generated permanent distinctions between “true and
original citizens” and newly adopted ones, “birthright members” and naturalized
immigrants. In some places, such as sixteenth-century Venice, these distinctions
metamorphosed into incredibly idiosyncratic characterizations that not only distin-
guished old from new but also classified original members according to the num-
ber of generations their forefathers were citizens and created multiple categories
for newcomers.”” In tune with debates regarding religious conversion, during this
period, one of the fundamental differences between old and new was the right to
hold public office. At stake in judging civic neophytism was the period of residence
in the new city but also, often, descent.

The distinction between old and new citizens, and the discrimination of the
latter, placed newcomers (novi cives) in a meddling position between foreigners and
true citizens. Discrimination was often explained by competition for resources,
yet contemporaries nevertheless insisted that it was justified by reference to loyalty.
When can newcomers be trusted to care sufficiently for the new community? When
did they sufficiently convert, having abandoned their allegiance to the community
of birth and having acquired fidelity to the community of reception? While some
cities allowed newcomers to achieve full rights after a year-long citizenship, others
demanded a longer probation, sometimes as long as ten or twenty years, the assump-
tion being that such a prolonged test period would enable the community to evalu-
ate the newcomers best. New citizens who failed the test would be de-naturalized.

In accordance with the emerging view of the family as a natural unit dependent
on procreation that led to inheritable traits, initially, debates among Italian jurists
departed from the assumption that newcomers should and must be discriminated
against. Following such convictions, in the twelfth century, many jurists insisted that
birth and descent had a strong imprint that no individual could easily undo. Azo
of Bologna (1150-1230), for example, suggested as much when he concluded that
citizenship should automatically pass from father to son regardless of the intentions
and, often, the wish and behavior, of both.* Birth to a citizen, he argued, created
a unique tie, which was cultural, emotional, and identarian that even the passage of
1,000 years could not undo. Similarly, Alberico da Rosciate (1290-1360) affirmed
that one was born citizen. That is, even if local statutes recognized naturalized indi-
viduals as citizens, they were not true citizens. They were only held as if they were.*’

Nonetheless, in the thirteenth and fourteenth centuries, seeking to endorse local
sovereignty and facilitate commerce, as well as influenced by intellectual currents
that insisted on the importance of intent and the freedom of choice, some jurists
began adopting a more volitional view of citizenship. Typical of this mutation were
the opinions of Bartolus de Saxoferrato (1313—1357), the most notable jurist of his
time. In the fourteenth century, Bartolus concluded that the distinction between
true and naturalized citizens was utterly absurd.” Cities, he stated, could legitimately
institute several types of citizenships, each with a different set of rights and duties.
However, it was illogical to pretend that some citizens were more natural than oth-
ers because citizenship was instituted by human conventions, and was introduced by
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civil, not natural, law. As a result, no one was born a citizen. Rather, it was munici-
pal recognition that made them thus. Because cities made and unmade citizens and
because citizenship was created by the sovereign power to legislate, all citizens were
equally artificial, and none was more artificial than the other.

Following suit, Baldus de Ubaldis (1327-1400) rejected the claim that the natural
inclination (habitus) toward the community of origin, born out of repeating acts over
a long-time span by a long line of progenitors and gained through inheritance, was
by definition stronger than the ties newcomers could form with the community of
reception.’’ His argument was simple: the practice of citizenship in a new community
could become a “second nature” that could be as strong, perhaps even stronger, than
the first nature, inherited through birth. Individuals, he said, were like transplanted
trees. They could take perfect roots in a foreign territory, roots that could grow deeper
than those they had allegedly obtained in their place of origin. According to Baldus,
it was even possible to imagine that individuals were more citizens of the place where
they performed as such in both body and mind, than in their place of origin.

Back to Iberia: Old and New in the Civic Sphere

Discussions regarding civic integration were just as prevalent in Iberia, where they
also indicated to the difficulty in determining the moment in which newcom-
ers became worthy of privileges as full members. Although in these debates, dis-
crimination was sometimes based on chronological newness, often, it hinged on
the descent. One famous example was the case of the Roma, known in the early
modern period as Gypsies. In the sixteenth, seventeenth, and eighteenth centuries,
repeating royal orders instructed the Roma to change their way of life, admonishing
them that, unless they did, they would be persecuted, incarcerated, or even sen-
tenced to death.’® The orders prohibited the Roma from residing in separate neigh-
borhoods, using distinct clothing, or speaking their language. The expulsion of the
Roma from Spain was decreed in 1695 of which only Roma residing permanently
in large municipalities and occupied in agricultural activities would be exempt.

The decrees censoring and potentially punishing the Roma identified them as
“Gypsies.” Yet, those who sought protection against these harsh measures used the
terminology of old and new, suggesting that, in Spain, there were Old and New
Castilians (castellanos viejos and castellanos nuevos). While the first were “ordinary”
Spaniards, who should not be punished nor banned, the second were Gypsies,
that is, New Castilians, who merited the unforgiving treatment mandated by the
decrees. Those making these arguments of course insisted that they belonged to the
first rather than the second type and therefore should be allowed to remain in Spain
and enjoy all the privileges of Spaniards.

As was the case with neophytes, none of the speakers who invoked these cat-
egories (Old and New Castilians) defined newness or distinguished it unambiguously
from oldness. Nonetheless, the ensuring discussions clarified that at stake was not
chronology. The distinction between one type (New Castilians also called Gypsies)
and the other (Old Castilians) was not linked to the length of residence in Castile.
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Instead, it demarcated a status that allegedly depended on individual behavior, but
that, in reality, was tied to prejudice linked to group membership.

Old and New were also employed in Spain and Spanish America to advocate for
a permanent distinction between natives of Spain and naturalized foreigners or, said
differently, between esparioles antiguos and esparioles nuevos. This distinction, which
was already invoked in the seventeenth century, became central to eighteenth-
century debates regarding the naturalization of Catholic foreigners of European
descent.”® These debates pitted locals against foreigners who had immigrated to
Spain and Spanish America and who had requested to benefit from the privileges of
Spaniards, for example, the right to hold public office or ecclesiastical benefice, or
to trade in Spanish America. Naturalized individuals, locals argued, could never be
equal in rights to “real and original” natives (verdaderos y originales naturales) because
they were new rather than old Spaniards.®* Old Spaniards should be preferred to
New Spaniards because their Spanishness was more perfect and more complete. They
descended from Spanish families who had lived in Spain and were in the habit of
obeying the king for hundreds of years. Their love of the community was more radi-
cal, and they were thus more trustworthy.

By the late eighteenth century, the language of new and old also permeated
debates regarding the status of individuals of African descent. While many of them
argued that they were worthy of the privileges of Spaniards, those who opposed
these requests stressed their enduring foreignness. They suggested that, even if Afro-
Spaniards were born in the territory to locally born parents, they could not be trusted
because they were new rather than old whites (nuevos y viejos blancos). Far from look-
ing to Spain as the center of their interests, those of African descent allegedly “kept
their eyes on the dark people of Africa,” from where they had originated.” Those
who wished to bar Spaniards of African descent from obtaining privileges asked: was
it sensible to pretend that the new whites were more loyal to Spain than the old
whites? Could those of African descent ever wish the well-being of the country as
those who truly originated in it? If such were not the case, why should they qualify
for the benefits reserved to old whites?

Paradoxically, the well-known fact that the immigration of individuals of African
descent to Spanish territories was involuntary helped justify discrimination. As hap-
pened with those coerced into Christianity, these individuals did not freely choose
to become Spaniards. Instead, abducted from their home countries and reduced to
slavery, they were forced into the residence in Spanish territories. Their eventual
conversion to Spaniards by virtue of this residence was therefore by definition unfree
and justified — as in the case of forced religious conversions — the suspicion that it
was both incomplete and insincere.

Remembering and Forgetting

Old and new were of course categories that depended on what society (and its indi-
vidual members) chose to remember and what it (and they) chose (or pretended)
to forget. Both recollection and oblivion merit an examination impossible here.
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However, they can be quickly described by bringing in yet another example, that
of Iberian Muslims. As is well known, in the seventeenth century, several decrees
ordered the expulsion from Spain of all Christians of Muslim descent.*® Although
the decrees did not specify who these individuals were, it was usually assumed both
at the time and by historians that their identification would be easy because former
Muslims continued to exhibit several cultural and social traits that clearly distin-
guished them from other social members, such as the use of Arabic, the wearing of
different clothing, and the ongoing association with former coreligionist.

Despite these observations, we have ample proof and multiple examples that
while those who preserved such distinctive traits were easily targeted and indeed
expelled, others, whose behavior was normative or whose ancestry was forgotten
(or considered irrelevant), were left untouched.’” The distinction between those
who were expelled (those easily identifiable as descendants of Muslims) and those
who were not (because their Islamic past was not easily recognizable or was deemed
irrelevant) led some scholars to conclude that the orders mandating expulsion were,
paradoxically, the final and perhaps most successful attempt to assimilate Spaniards
of Muslim descent. These scholars reasoned that the expulsion guaranteed that no
one looking like a Muslim, behaving like a Muslim, or having a known Muslim past,
would remain in Spain. Rather than truly eliminating the presence all individuals of
Muslim descent, what the decrees did was to mandate the removal of all indications
for their subsistence. The hope was that, after this would be accomplished, recollec-
tion would also cease.

Yet, the order to forget was accompanied by the revindication of memory. It
was precisely at this conjuncture that some social actors, preoccupied with oblivion,
sought to ensure remembrance. As the actual numbers of subjects categorized as
former Muslims diminished from historical records, most particularly in Castile
where integration was particularly successful, the memory of their once-upon-a-
time existence, some argued, had to perdure. The instrument selected for this pur-
pose was limpieza de sangre, now applied also to former Muslims by instituting them
as New Christians precisely because of the fear (and perhaps the reality) of recollec-
tion fading away.

If accusations of newness rested on memory (or supposed memory, or efforts at
remembering), claims for antiquity were based on oblivion (or supposed oblivion).
Discussions regarding old and new adopted as historically true the phantasmagoric
convention that all communities, whether religious or secular, had some members
(but not others) whose ancestors had always belonged to the community.*® Affirma-
tions of authenticity and fantasies of purity depended on such fictions, which, in
turn, were contingent on either the absence of information or the unwillingness to
look for it, as those pushing for discrimination remembered who others were, but
generally refused to recollect whom they and their forefathers had been. Eventu-
ally, the recognition that there were limits to what could possibly be (or should be)
remembered led to the conclusion in Spain that even Old Christians were only
“immemorially” believed to be thus.*
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In Guise of a Conclusion

Observing the discrimination of Iberian New Christians from a juridical perspec-
tive, its extension to the Americas, and the tying of religious to civic newness, adds
new dimensions to already-flourishing and -fascinating debates. Placing specific
conversations in larger contexts and searching for how similar discussions could
mutually illuminate one another, these new dimensions suggest that the question of
how to certify the transition from one status — that of outsider — to another — that
of insider — was an interrogation that many European communities faced both in
Europe and overseas as they wished to receive newcomers yet feared the conse-
quences of their arrival. The need to balance these seemingly contradictory desires —
opening and closure — led to the production of a great variety of practices meant
to explain, justify, but also regulate, both acceptance and rejection. These practices
produced a multiplicity of results, which were then debated, interpreted, and, some-
times, abandoned. They also led to the emergence of new distinctions regarding
existing or new groups.

Debates regarding old and new formed a part of a wider repertoire that sought
to justify the privileging of certain members over others. Encompassing what could
be described as a legal, political, and social technology, they enable one to imagine,
comprehend, and impose diversity, whether real or inexistent. Among other things,
old and new explained the colonial paradox that had colonists insist on the need to
convert, even civilize, the indigenous populations, yet rarely allowed for a true inte-
gration precisely because of the permanent horizon of inequality tied to newness. In
other words, old and new send us to much larger questions regarding the propensity
of outsiders to become insiders, and the willingness of communities to allow for,
facilitate, impede, or hinder this mutation.
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IN AND BEYOND THE PORTUGUESE
EMPIRE

Coping with marriage ritual diversity
in early modern Goa

Angela Barreto Xavier

Introduction

Between the 16th and 18th centuries, the Portuguese crown attempted the cultural
conversions of many populations of its overseas territories as a way of reducing
diversity in its empire. If in certain places méfissage was unavoidable to implement
the Portuguese power, Christianization was the most important strategy to homog-
enize the imperial populations and establish Portuguese-like communities in dif-
ferent lands. Following the attempts to convert the kingdom of Kongo, by the end
of the 15th century, Goa was the first Asian laboratory where Christianization as a
political tool was observed.

As highlighted by scholarship, the Christianization of the Goan population
involved various devices, from law and institutions to language and education and
from health to rituals. Among the multiple attempts to transform the local ritual
order, the transformation of marriage rituals of Goa’s Christian and non-Christian
inhabitants was crucial. However, these attempts were simultaneously successful and
unsuccessful. For example, when the Portuguese rule ended in Goa in 1961, the
marriage festivities of Goan Catholics entailed practices that did not belong to the
Catholic tradition: they assembled hundreds of people and involved the celebration
of two parties, one in the house of the groom (boda) and another in the house of
the bride (forna-boda), including other ‘Hindu’ rites, too. On the other hand, only
in the Civil Code of 1867, which applied to Goa in 1869, the practice of ‘Hindu
marriages’ was formally accepted in the territories of Goa.'

Why was Christianizing and controlling marriage rituals central to the Portu-
guese authorities, and why were these policies simultaneously a failure and a success?
How did they reflect the Portuguese attitudes toward diversity? Furthermore, what
role did the local populations play in these processes?
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This chapter tries to answer these questions by examining the many debates, con-
flicts, setbacks, and solutions designed to cope with the ‘gentile’ marriage rituals in
early modern Goa. Firstly, I consider the Portuguese crown’s problems in managing
marriage rituals of the different populations under its rule. Then, directly interlinked
with this aspect, I observe the role played by the local populations in this process
from a perspective from within. This perspective focuses on the experiences of the
established (the local populations) when facing simultaneously the challenges posed
by the arrival of the outsiders (the Portuguese/European imperial, religious agents,
etc.) and those already part of their lives before and beyond the empire. The same
is to say: it tries to overcome the binomial colonizers/colonized embodied in the
perspective from below, by imagining the various populations and colonial factions as
pieces on a chessboard engaged in multiple clashes of power, rather than conceiving
of either as homogenous entities.”

The relevance of controlling marriage (and marriage rituals) in Goa transcended
the classical race and desire theories, which associate colonial desire with intermar-
riages and métissage.> While this dimension was also present in some Goan discus-
sions about marriage, the Portuguese’s obsession with controlling ritual diversity was
also related to other issues: Controlling ritual diversity was fundamental for shaping
a new political community since rituals were fundamental for social cohesion and
old rituals re-enacted memories that the Portuguese wanted to obliterate. Simulta-
neously, the ritual debates taking place in Europe, after the Protestant divide, had
consequences for the Catholic general perception of rituals, framing, the debates
that happened in loco concerning which ‘Indian’ cultural rituals were ‘civil’ (therefore
permitted) or ‘idolatrous’ (therefore forbidden). At the same time, and as a counter-
point, certain castes’ ritual performance — namely the Brahmans’ — was also under
local and regional control. Therefore, keeping their wedding rites was critical in
maintaining their local and regional identity for the Brahmans.

The centrality of the links between marriage rituals and empire in Portuguese
Asia is attested by the extensive ‘marriage archive’ in many libraries and historical
archives that maintain this period’s documents. At least four bodies of information
and knowledge were produced between the 16th and 18th centuries concerning
marriage rituals. This ‘marriage archive’ is constituted by: written accounts and
visual representations provided by travelers, missionaries, merchants, Portuguese or
other Europeans during all the periods under analysis; debates and norms produced
in the ecclesiastic, administrative, and political contexts; petitions made by the local
people concerning their right to maintain their marriage rituals*; and the early mod-
ern ‘Indian’ marriage encyclopedia, that is to say, data on the worlds of reference of
the inhabitants of Goa concerning their marriages and their ritual practices, which,
in some cases, had a textual tradition that lasted for two thousand years.®

The following pages are divided into two parts to discuss these aspects. The first
part focuses on the several layers of problems involved in performing local marriage
rituals in Christian lands and the solutions proposed by the Portuguese authorities
to cope with them. The second part focuses on the relevance of keeping marriage
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rituals for the non-Christian social groups, namely the Brahmans. The final section
discusses the difficulties the Portuguese encountered in coping with diversity in
Goa as an emblematic case that invites us to think about the rest of the Portuguese
Empire.

In empire: reasons of God versus reasons of state

The attempts to transform the marriage practices of the local population of Goa
started in the 16th century. For the Portuguese, who shared a political culture with
Aristotelian roots, where the government of the self, the government of the house,
and the government of the polis were interlinked, marriage was a central moment in
constituting a political community.® This centrality turned marriage into an object
of what we would term ‘public policy’ today. One of the first problems to solve was
the necessity of ‘making empire respectable’ by controlling the sexual behavior of
the Portuguese themselves. Albuquerque’s intermarriages between Portuguese men
and local women were simultaneously a way of ‘legalizing’ the many free unions,
and concubinage and as a form of physically and culturally rooting the Portuguese
in those places.” However, Lisbon’s negative perception of these intermarriages led
to an alternative way of building the polis locally: the Christianization of the local
population, their marriages, households, and families included. Since then, the mar-
riages of the Indians, whether Christianized or not, were for political, legal, and
religious reasons, under systematic observation and interference.®

The outcomes of the Council of Trent were essential for this turn: there were
several decrees concerning marriage as a sacrament, and many others about marriage
as a ritual, attempting to simplify and homogenize Catholic ritual practices. On
the one hand, they responded to the criticisms made by Protestants, who accused
Catholics of being idolatrous, a debate well described by Edward Muir and others.’
These debates entailed changes in understanding the function of the rituals and
specific rites, either as sites where the secular and the divine were interconnected
or, as Protestants asserted in what concerned the Eucharist, as mere symbolic rep-
resentations. On the other hand, they increased with extra-European evangeliza-
tion, being crucial to creating a Catholic community worldwide that shared the
same beliefs (orthodoxy) and practices (orthopraxy). As Sabine Pavone put it, these
debates led to ‘an ambiguous dichotomy between highly structured doctrine and
actual church rituals . . . considering idolatrous everything ritual that conflicted
with doctrinal standards’.'” Trent’s spirit and norms were explicitly adopted in Goa
from 1567 on and framed many decisions concerning the relationship between the
Portuguese Crown and the populations under the jurisdiction of the Archbishop of
Goa. For theologians and canonists, it was crucial to decide which local marriages
were legally valid before the conversion to Christianity and how to solve situations
of bigamy."" Subsequently, it was necessary to Christianize the unions of those that
had converted to Christianity. Finally, it was also necessary for the new Christian
unions to follow the proper rites to fulfill the Christian sacrament, abandoning all
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rites considered idolatrous. With regard to the parts of the Goan population that had
not been Christianized, theologians and canonists stressed the importance of forbid-
ding local ceremonies and punishing the local population with imprisonment when
they engaged in such practices."?

A case on the island of Chordo in 1559, even before the reception of Trent’s
decrees, is illustrative. By then, circa 500 non-Christians imprisoned while par-
ticipating in a local wedding and persuaded or obliged to convert to Christianity."
That situation, Luis Frois wrote on the 14th of November of 1559, led the Goan
Brahmans to celebrate their wedding ceremonies during the night, at 10 or 11 p.m.,
when they could not be seen.™ Yet, one year later, the Portuguese discovered five
other big weddings and imprisoned those who participated in them, too."

The wedding rites of the ‘gentiles’ were defined as lavish, devilish, and idola-
trous in the decrees of the 1st and 2nd Provincial Councils of Goa of 1567 and
1575. In decree 4 of the ‘Reform of Customs’ of 1575, it was explicitly stated that
any idolatrous or superstitious ceremony, dancers, theater plays, and ‘gentile’ songs
were prohibited in the marriages of those that had converted recently.'® Similar
words had already been used in the decrees and laws of the Crown of the decade of
1550, which prohibited local marriage ceremonies. Moreover, the visual hierarchy
between colonizers and colonized was inverted in those ceremonies, which was
unacceptable for the Portuguese. In his Itinerario, published in 1596, Jan Hugues van
Linschoten explained that the Portuguese marriages assembled only 50 to 100 peo-
ple and had a light meal following the religious ceremony. In contrast, as we know
from missionary letters and other correspondence, the locals assembled more than
500 people and engaged in festivities that lasted for 10 or 15 days in the bride’s and
groom’s houses.

To counteract this asymmetry, the 3rd Provincial Council of Goa, in 1585, urged
the Goan Catholics to be discrete in their marriage ceremonies,'” and royal decrees
tried to stop the Portuguese ‘from imitating the heathens’, that is to say, from cel-
ebrating opulent weddings.”® In 1596, for example, King Filipe II of Spain (I of
Portugal) decreed that one day of festivities was enough to celebrate marriages."
However, the effectiveness of these decrees was limited, as evidenced by the constant
warnings of the same type. Thus, in the third quarter of the 17th century, we still
find a royal order restricting the number of guests present at the weddings of the
‘gentiles’: the Brahmans, Chardos, and Vaisyas could have 30 guests; the other castes
were limited to 15.%

In any case, in the second half of the 16th century, theology and politics saw a
general convergence, with regard to marriage issues, between ‘reasons of God” and
‘reasons of State’ — expressions that I use here to contrapose positions that were
frequently mingled in the Portuguese monarchy of this period, even if they were
not used by the historical actors involved in these disputes. In other words: in this
period, and in general, the political conservation of the overseas territories was not
in contradiction with the politics of evangelization and Catholic orthodoxy.
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However, this convergence was challenged during the 17th century. Conflicts
between the ecclesiastic and secular jurisdictions became increasingly frequent, each
party trying to revendicate their authority to judge certain situations that others
also considered under their tutelage, as a document produced by the Portuguese
crown in 1578 to respond to several complaints done by the ecclesiastic authorities
testifies.”

Diversity of opinions already characterized the group of theologians, other eccle-
siastic authorities, and missionaries discussing marriage rites and rituals of the ‘gen-
tiles’ of Goa. As Ines G. Zupanov has said recently, “The disputes about rituals were
a global phenomenon in the early modern Christian world . . . and in the long run
ended in more division than ever’.>> However, ritual disputes also characterized the
early modern Indian subcontinent in various parts, and Goa was located at the cross-
roads of these multiple debates.

Invoking the doctrine of Saint-Thomas and historical examples, a group of cler-
ics and lay people that I call the ‘liberals’ considered that marrying was a natural right
enjoyed by the ‘gentiles’ of Goa. Therefore, they defended the suspension of the
previous prohibitions against local marriages, considering that their celebration did
not compromise the Christian community and the salvation of their souls. Headed
by the theologians and canonists of the Goan Inquisition, another group, the ‘strictly
orthodox’, defended a radical position: None of the wedding ceremonies of the
‘gentiles’, private or public, should take place in the lands of a Christian king unless
the King did not care about his conscience and the salvation of Christian souls.”
A third group, the ‘legalists’, proposed a via del mezzo. For them, the ‘gentile’ mar-
riages were composed of private and public parts. They considered that the private
rituals were the only ones needed to legalize the marriage contract. Therefore, it
was sufficient that the ‘gentiles’ uttered, in private, ‘some words’ and made ‘some
signs’ to express their will to marry to make their contract valid. Consequently, all
the public rituals, namely the homa (a fire ritual that the locals considered essential to
make their marriages valid, in its form of saptapadi), the presence of Brahman priests,
dancers, banquets, and other festivities were unnecessary.

In the same years, other debates over rituals characterized the Iberian presence
in different parts of the world, forging a ritual encyclopedia that was constantly
changed, adding new information.?* But, precisely at the end of the 16th century
and first decades of the 17th century, two situations heightened the debates in India:
the one that concerned the Syrian Christians and their particular rituals, textualized
in the decrees of the Synod of Diamper of 1599, which aimed at their obedience to
Rome,” and the debates taking place in South India, in Madurai, in the beginning

% known as the

of the 17th century (which went well on into the 18th century),
Malabar rites controversy.”’

The marriage issue was also discussed in this debate, even if it was not its central
topic. The protagonists of the Malabar rites controversy, the Italian Jesuit Roberto

di Nobili and the Portuguese Jesuit Gongalo Fernandes Trancoso, disagreed about
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the meanings of upanayana (the ceremony of imposition of the Brahman’s thread),
the sikha (tuft on the head) and the filakam (the spot of sandal and vermillion on the
forehead). However, they somehow converged regarding marriage. The attitude of
Roberto di Nobili toward the marriage of Sivadharma — converted by him to Chris-
tianity and named Bonifacio — is enlightening. Bonifacio ‘had performed certain
pagan rituals on the occasion of his wedding’ since ‘performing the rites . . . allowed
him to remain a member of his Brahmanical community’.?® However, Nobili was
unhappy with this situation, proposing the Christian marriage as samskara, accom-
panying it with local devotional music.”” Since the 12th century, many considered
marriage a samskdra, that is, a sacrament that linked the microcosmos populated by
humans to the macro cosmos populated by gods, making it a justified compromise
for Nobili.

Albeit from Madurai, Bonifacio’s case illustrates the Goan dilemmas well. Like
Bonifacio, the upper-caste locals wanted to keep their caste status after converting,
so they had to keep previous rituals, namely marriage rituals. However, many of
these rites were considered pagan even by the most liberal clergy, which Nobili
represented. The same is to say, in contrast with the upanayana, the sikha and the
tilakam — which Nobili considered civil and not idolatrous rites — wedding rites
posed more of a problem.

Some Malabar rites controversy debates took place in Goa precisely in the same
years when the ‘gentile’ weddings were discussed. The intertextualities between
both debates have not been studied yet, but it is reasonable to think that theologians,
ecclesiastic authorities, and missionaries involved in one debate were also interested
(or involved) in the other.*

On 23 March 1604, after a Jesuit’s request, King D. Filipe III of Spain (I of Por-
tugal) asked the Archbishop of Goa whether the ‘gentiles’ could pay a sum of money
to celebrate their marriages in Goa. The money collected should entirely be used in
the conversion.” Unfortunately, we cannot access Archbishop D. Aleixo de Men-
eses’ answer. However, nine years later, in 1613, viceroy D. Jerénimo de Azevedo
issued a decree allowing those marriages to take place in the parishes of the Estado
da India in the presence of their priests, even if these ceremonies were prohibited
during Advent (November/December) and Lent (February/March/April), without
any monetary transaction involved.*

Many did not welcome this decree, which led to a Junta, an assembly convoked
by the viceroy of Estado da India to help him decide on particular issues of political
interest. Taking place in 1617, this assembly congregated ‘liberals’, ‘legalists’, ‘strict
orthodox’, and ‘politicians’ (i.e., decision-makers who perceived this question from
the perspective of the ‘reasons of State’) to discuss the dilemmas involved in the
practice of ‘gentiles’ wedding rituals. In that assembly, ‘politicians’, ‘liberals’, and
‘legalists’” converged, defending the ‘gentiles’ right to perform their marriage ritu-
als in the lands of Goa. However, the ‘strict orthodox’ insisted that they should be
forbidden.
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The next decade witnessed a meandering of decisions, from suspending Azevedo’s
decree, reintroducing it, or even demanding money in exchange for the authoriza-
tion of ‘gentile’ weddings in Goa. In 1624, viceroy D. Francisco da Gama informed
the King on the 23rd of January of that year that the ‘gentiles’ had given 32,000
xerafins to the Royal Treasure for being allowed to celebrate their weddings. This
money was not channeled to conversion but to the Treasury to alleviate the finan-
cial problems of Estado da India. The viceroy D. Miguel de Noronha supported the
same idea a few years later, but the King was not entirely convinced of its morality.
Azevedo, Gama, and Noronha were genuine ‘politicians’, for whom the ‘reasons
of State’ superimposed the reasons of God. For the conscience of the King, how-
ever, this hierarchy was not so clear. His hesitation in supporting Noronha’s view
expresses his moral dilemmas even after receiving a collection of documents intend-
ing to persuade him of its validity.*

The same is to say: there was no linear sociological division between religious and
lay people. Instead, the groups of ‘liberals’ and ‘politicians’, for example, assembled
some religious and secular people, as did the ‘strict orthodox’. For clergy and lay
people alike, a diversity in attitudes toward the role played by religion in relation to
politics was the rule, complicating decision-making throughout the 17th century.*

The ‘politicians’ continued to defend the celebration of marriages of the ‘gentiles’
and the wedding rituals associated with them in lands of Christian rule, and Goa in
particular: Inside the houses, in boats in the river, in deserted places, where nobody
could see them (with the presence of a Christian guard or not), many were the
solutions proposed. Some clergy agreed with them. A Junta celebrated in December
of 1677 had the majority of the ecclesiastics favor the ‘gentiles” rights to celebrate
their weddings inside their houses to avoid public scandal. Among them was none
other than the Archbishop of Goa, the Dominican Fr. Anténio Brandio.*® Two years
later, the Governor Anténio Paes de Sande allowed ‘gentile’ marriages in public: in
boats, in the rivers of Goa, on the border between Christian and Muslim lands, with

a priest and without a Christian guard to control them.*

In 1681, however, a royal
letter from Prince D. Pedro (the future D. Pedro II) canceled this decision, allow-
ing these marriages to take place only inside the houses, ‘as portas fechadas’ (behind
closed doors).*”

The decisions of these Juntas and the Crown were always contested by the ‘strict
orthodox’, who were consistent in their idea that these ceremonies should not occur
in Goa. Already in the Junta of 1617, they had considered the decision of viceroy D.
Jerénimo de Azevedo unacceptable, arguing that the marriages of the ‘gentiles’ were
only valid with the public ceremonies and rites associated with them. Therefore,
they had to be celebrated outside Goa to avoid public scandal. Their rhetoric was
so convincing that Governor Fernio de Albuquerque revoked the decree of 1613 in
1620, adding that the Christians and other ‘gentiles’ that were not directly involved
in the ceremonies were prohibited from leaving the territory to participate in those

ceremonies.*®
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The ‘strict orthodox’ clergy was also behind the reports sent to the King of
Portugal to convince him to suspend decisions favoring the ‘gentiles’ interests. That
happened, for example, in the decade of 1630 and 50 years later, when, still discon-
tent with the 1681 decision, the inquisitors of Goa assembled a new Junta, asking
for its suspension.” They convinced the Council of State of Goa to suspend these
marriages, a decision later sanctioned by a royal order of 1 February 1683.%

The exchange of letters and documents between Goa, Lisbon, and Madrid,
between the ‘gentiles’ and the government of Goa, and vice versa, concerning the
marriages of ‘gentiles’ did not stop; neither did the new Juntas convoke to dissolve
previous decisions or to make different ones. On the contrary, the tension between
the inquisitors, their ‘reasons of God’, and the Crown, and its ‘reasons of State’, was
evident. Moreover, as stated in the royal letters of 1701, 1704, 1705, 1709, 1715, and
1717, the boycott in loco of royal decisions favoring the ‘gentiles’ demonstrated that
the King’s will was frequently not respected.*!

During the 18th century, the Crown was more and more consistent in this mat-
ter, allowing the ‘gentiles’ to perform their marriages in the lands of Goa. However,
the gap between royal decisions and local practices illustrated the weakness of the
power of the Crown, which continued to characterize the first decades of the 18th
century.* For example, between 1721 and 1740, the government of the Archbish-
opric by Fr. Inicio de Santa Teresa fueled the opposition between the Crown and
the Church, as clearly expressed in Santa Teresa’s report Estado do Estado da India, of
1725.% It was not by chance that the Inquisition’s edict of 1736 prohibiting the con-
verted Indians from performing certain rites in their Christian marriages was issued
during Santa Teresa’s government. In the same years, the viceroy D. Jodo Saldanha
da Gama explained to the King that if the Archbishop’s arguments prevailed, the risk
of having the ‘gentiles’ abandoning Goa, again, was considerable, compromising the
very survival of Estado da India.* By then, for the Portuguese Crown and secular
agents, the State’s reasons clearly superseded God’s reasons.*

Beyond empire: the Brahman’s questions of rites

The 18th-century decision-making scenario was favorable to the interests of the
‘gentiles’, specifically of the Brahmans. However, it is difficult to assess the number
of ‘gentile’ Brahmans that inhabited Goa by that time. At the beginning of the 17th
century, the majority of the population of Goa was ‘gentile’. However, this num-
ber progressively declined. In the counting of the population of Goa in 1718, they
were c. 10% of the total. Among them were Brahman merchants, financers, and
scribes, especially those whose collaboration was crucial for the political, financial,
and administrative survival of Estado da India and who thus had been able to keep
their faith.* The progressive decline of Estado da India, attacked by the English
and Dutch East Indies companies, the Mughals, the Sultanate of Bijapur, and the
Marathas, increased even more its dependency on the Brahman elites. Keeping them
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‘quiet’ and ‘confident’, as stated in a 1617’ letter of King D. Filipe III of Spain (I of
Portugal), was, therefore, fundamental.

Before that, when the reasons of State and the reasons of God converged, the
destruction of local temples, the expulsion of priests and temple officers, the burn-
ing of sacred books, the transfer of lands, people, and other properties to the Chris-
tian church, and the prohibition of local cults and rituals had prevailed. By that time,
those that remained ‘gentiles’ (or those that had recently converted) had to practice
clandestinely or reconstruct the temples and other structures to be able to perform
their dharmic religious duties outside the territories of Goa, like in the taluka of
Ponda, or places in today’s Maharashtra, Karnataka, or Kerala.*

Nevertheless, it was impossible to eradicate the ritual framework and wedding
practices that operated in Goa and, of course, the marriage imagination of the locals.
Among other sources, today difficult to recover, were the Goan versions of the
Vedas — where ritualization of life was central — and the Puranas, which circulated in
Goa during the 17th century.*® Also, local versions of the Mahabharata, Ramayana,
and Krishna history included marriage models common to other parts of India,
namely, the stories of Rama and Sita, Draupadi and the five Pandava brothers, and
Krishna and Radha.®

Documentation produced under the Portuguese rule, like the Foral de Mexia
of 1526, the Codex Casanatense, the inventories of lands and other properties that
belonged to the temples, as well as missionary chronicles, histories, and letters, not
only from the time of the Portuguese arrival but also from later periods, also helps
us access some of the practical dimensions of the ritual order in Goan villages. Big
villages concentrated on ritual officers and services, then provided to small villages.
Many parcels of land were given to village temples to finance ceremonial needs and
several festivities. Besides rice (much used in sacrifices), there was financial support
for singers and trumpeters, drummers, tanglers, dancers, theatre writers, men hang-
ing on hooks during the festivals, the performance of fire sacrifices, buffalos and goat
sacrifices,” as well as for those officers responsible for plants and flower decorations.
There were also specific rituals to be performed to the village’s elders.”!

Some of the rituals associated with marriages were visually represented in the
Codex Casanatense, in three folios that depicted a wedding of ‘canarins’. ‘Canarins’
was a word used to describe either the (poor) inhabitants of Goa, in general, or
those of Kanara, the regions in the neighborhood of Goa. Whatever the meaning
intended by the compiler of Codex Casanatense, these images are one of the first
visual representations of a wedding in the region of Goa.

The first image depicts the groom’s cortege arriving at the marriage venue,
including dancing by ‘professional’ dancers (bailadeiras), friends, and guests. A sec-
ond image represents part of a mandapa, the four pillars construction under which
the bride and groom were seated, taking their vows and receiving the blessings of
the elders. A third image depicts some guests bringing gifts (dana) to offer the new
couple. Unavailable, a fourth image perhaps included the most important ritual,
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FIGURE 2.1 “Professional dancers participating in the groom’ cortege”, Album di dis-
egni, illustranti usi e costumi dei popoli d’Asia e d’Africa (Codex Casanatense),
Biblioteca Casanatense, Roma, Ms. 1889, cc. 100-101.

By permission of the Biblioteca Casanatense, Rome, MiC

the saptapadi, a fire ritual essential to making the union official: the couple took
seven steps around a fire (the sacred Agni) and declared seven vows. These vows
represented nourishment, strength, prosperity, happiness, progeny, long life, and
harmony.*

At the beginning of the decade of the 1630s, a report sent by Buru Chatim to
King Filipe IV of Spain (III of Portugal) about marriage rituals referred to some of
these ritual traditions. Consciously or unconsciously using some marriage regula-
tions present in the classical texts, Chatim (who presented himself as a Brahman but
belonged to the caste of goldsmiths, considered Dayvadnya Brahmans, degraded
Brahmans) described Brahman ceremonies preceding the marriage, the marriage
itself, and the ceremonies taking place immediately after. For example, Chatim said
that when a man looked for a wife for his son, he sent messengers to the girl’s
house, whose heads were then covered with caps to signal the future alliance. After
that, Chatim explained, both families” Brahman Joshis consulted the stars to verify
whether the bride and the groom were compatible and which was the auspicious day
to celebrate the wedding. The groom went to the bride’s house that day, followed
by his relatives and guests (probably a cortege similar to the one depicted in Codex
Casanatense). When arriving there, the bride’s father and the groom exchanged a
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FIGURE 2.2 “Couple seated under the mandapa receiving the blessings from the elders”,
Album di disegni, illustranti usi e costumi dei popoli d’Asia e d’Africa (Codex
Casanatense), Biblioteca Casanatense, Roma, Ms. 1889, c. 99.

By permission of the Biblioteca Casanatense, Rome, MiC

piece of coconut to seal the moment. Then, the groom was taken to wait under an
arbor prepared for the occasion. After that, he and his closest relatives were taken
inside the bride’s house, waiting for the precise time when the marriage would be
celebrated. At that moment, the Brahman Joshis declared the bride’s and the groom’s
will to marry each other. Only then did the couple, who had been hiding behind
two curtains, see each other and hold hands to go out and perform the saptapadr.
After that, the guests arrived to greet the new couple with rice, and the marriage
was considered complete. Chatim admitted that the other ceremonies and banquets
that followed were superfluous and that their opulence depended on each family’s
wealth.>

Another report of the same period reminded, however, that there were differ-
ences between the Brahmans’ marriage rituals, of those that, like the Baneanes,
wanted to imitate them, and the marriages of the low castes, like the Sudras, the
Chaudharins, the shoemakers, the painters, and the farazes (the untouchables of
Goa). Pero Amaral Pimenta, the author of this second report, argued that the latter
did not perform the saptapadr. For him, the ‘gentile’ marriage problem was only the
Brahmans, arguing that ‘where we found Brahmans, all is superstition, ceremonies,
offerings and sacrifices that are devilish and songs praising their false deities’.”*
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FIGURE 2.3 “Cortege of guests bringing gifts”, Album di disegni, illustranti usi e costumi dei
popoli d’Asia e d’Africa (Codex Casanatense), Ms 1889, c. 98.

By permission of the Biblioteca Casanatense, Rome, MiC

The dismantlement of these religious and ritual orders, with all their subtleties
and social differences, had dramatic consequences for the population of Goa. In par-
ticular, the social pre-eminence of the elites depended heavily on the links between
power and ritual, which were annihilated for those who had not converted to Chris-
tianity. They were prohibited from wearing the traditional power insignias, like pal-
anquins (palakhi), umbrellas (abadagira, catri), and tails to whisk flies (cavari) and from
being the recipients or the officers of ritual sacrifices and other ceremonies. In short,
they were prevented from performing the dharmic sacrifices that distinguished them
from the rest of society.”

Therefore, it is not surprising that many abandoned the Goan lands and that those
who remained in Goa and who were bestowed with the power of negotiation — like
the Brahman merchants and financers — did all they could to keep their rituals. We
know that in the first decades of the 17th century, public purification rituals (like
bathing ceremonies) in the river in front of the Goan island of Divar were still per-
formed, against the will of the Inquisition, of course. In the same period, a group
of Goan Brahmans from the village of Kunshashtali in Salcete went to Banaras to
persuade their guru, Shrimat Bhavananda Saraswati Swami Gaudapadacharya, who
had left Goa during the campaigns of destruction, to return to the Kaivalya Mutt
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Samsthan in that village. Refusing to return, Gaudapadacharya bestowed one of
the representatives of the village, the Brahman Shri Vittal Shyama Sharma Shenavi
Ranganekar, with the status of swami. From that moment onward, he had the right
to perform all sixteen rituals of purification, returning to Goa to teach and initiate the
Brahmans of Kunshashtali and the rest of Goa in the different life stages, namely the
brahmacharin (the chaste student of the Tedas), instituted by the upanayana ritual, also
under attack in the same period, and the grihastha (the houscholder), instituted by
marriage, a status that was fundamental for the constitution of families, performance
of caste duties, and the rituals associated with them.*® Marriages were also the central
locus of the cult of ancestors, linking the past, the present and, the future. Because
of all this, marriage was central for building or keeping local and regional alliances.”’
However, the new swami ended in the Shantadurga temple and mutt of Kavle, in
Ponda (in the Sultanate of Bijapur), established in 1630, to host the deities of the
neighboring village of Keloshi.®® Even if unsuccessful, his case illustrates the attempts
of the ‘gentiles’ to keep their religious and ritual order simultaneously when inquisi-
tors and many missionaries tried to annihilate it.>

These dynamics affected Brahmans’ interests in the neighborhood polities, like
the Sultanate of Bijapur and others. As Noelle Richardson has pointed out, Goan
merchant family networks extended through various territories of South India.
Goan Brahmans also occupied administrative and business positions in the neigh-
borhood kingdoms, namely in the Sultanate of Bijapur. However, rival Brahmans
did not always welcome their regional expansion, who frequently accused them of
being lesser because they did not perform all the rituals that identified a true Brah-
man.” In this context, one bone of contention was rituals, as the internal conflict
that opposed Smartas and Vaishnavas of Goa in the first decades of the 18th century
also demonstrates. In this conflict, the rites performed (or not performed) by either
party, each claiming a superior position to the other, led to a long-lasting process.*!

The Sahyadri Khanda, a 16th—17th century Purana presenting itself as a part of the
Skanda Purana, subsisting in a Goan version of 1700, and the Konkana Khyana, com-
posed in 1721, helps us to understand the extension of the Goan Brahmans’ prob-
lems. These two treatises illustrate the regional rivalries among four Brahman groups
of today’s Maharashtra, Karnataka and Kerala, supporting the claims of supremacy
by Goan Brahmans, namely their Shenvi branch. Urmila Patil argued that the Goan
Brahmans were challenged by other Brahmans, like the Kharadas Brahmans. These
alternatively argued that the Goan Brahmans were only trikarmi and not sat karma;
that is to say, they were only able to perform three Brahman duties (to learn the
Vedas, to give alms and to propitiate sacrifices through others) and not all the six
(adding to those, to teach the Vedas, to receive alms and to perform sacrifices, the
homa included). For this reason, they were considered lower Brahmans. In 1664, this
alternative perception of Goan Brahmans’ identity led to a dharmasabha (assembly),
ordered by the Maratha ruler Shivaji, where Brahman intellectuals came from vari-
ous parts of India, mainly from Banaras, discussing the Brahmanhood of the Shenvi
Brahmans of Goa.”? In the Sahyadri Khanda and the Konkana Khyana, this dispute
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was favorable to the Brahmans of Goa, while in other treatises, like the Nirnaya, it
was the opposite.”

To be a lower or an upper Brahman, entailed considerable consequences for
Goan Brahman’s recognition at the local and regional levels and, therefore, for their
economic, political, and social success.* In this scenario, the Goan Brahman’s abil-
ity to perform — or not to perform — their marriage rituals was everything but
inconsequential.

These local contexts help us understand the meanings beyond the empire of the
several reports and petitions sent by the ‘gentiles’ of Goa to the viceroy and the
King of Portugal throughout the 17th and 18th centuries. Besides being part of
the imperial relationship between the King and his Goan subjects, these documents
also express the ‘Indian’ dimension of the lives of the people of Goa, their regional
interests, networks, and forms of recognition and distinction. In the second part
of the 18th century, when the territories of Goa more than doubled, integrating a
population that was totally ‘Hindu’, the complaints were even louder.®® At that time,
some ‘gentiles’ were granted unexpected privileges, like marrying twice (with two

% Nevertheless, as mentioned at the

living wives) if the first wife could not procreate.
beginning of this essay, only in the 19th century was their right to celebrate their
marriages in lands under Christian rule definitively and legally recognized without

future setbacks.

Conclusion: the impossibility of controlling marriage
ritual diversity

Controlling marriage and marriage ritual diversity was crucial for an imperial
power interested in homogenizing society through Christianization. However, as
the aforementioned examples demonstrate, that was neither an easy task nor a con-
sensual one.

Since the end of the 16th century, while some theologians, decision-makers,
and Brahmans attempted to find a consensus about which marriage rituals could
be performed in Christian lands, the Inquisition, other theologians and ecclesias-
tic authorities tried to prevent their performance. However, contrasting with the
second half of the 16th century, when the alliance between theology and politics,
Church and political power, was solid, since the 17th century, the reasons of God
and the reasons of State rarely converged, frequently due to the fragile situation of
Estado da India and its dependence on the local elites, primarily (but not exclu-
sively) the Brahmans.

Nevertheless, even in a context where the ‘strict orthodox’ paths were submitted
to the will of the ‘politicians’, there were still attempts to convert the ‘gentiles’ and
completely control the orthodoxy and orthopraxy of those already converted to
Christianity.”” The edict of 1736, issued by the Inquisition of Goa, which imposed
ritual restrictions on converts and has already been studied by Rowena Robinson, is
a good testimony of these attempts and their failure.®®



In and beyond the Portuguese Empire 47

Almost two centuries after the process of Christianization had begun in the Goan
lands, the local Christians continued to practice marriage rituals considered idola-
trous (many of which continued to be performed well through the 20th century).
Albeit the rite of saptapadi had been abandoned, there were at least 27 other rites
that the inquisitors wanted to prohibit: Rites of reverence to the elders of each fam-
ily and of the village that invoked the cult of ancestors®’; rites of purification of the
bride and the groom, such as the ritual bath before the marriage’™; greeting rites
with flowers, aromatic rice, flowers, milk, and saffron; protection rites, like covering
the couple with a cloak when arriving at home; fertility rites related with eating
specific foods in specific days; and so forth. Also forbidden was the singing of vovids,
songs with particular metrics that the elder women sang at the weddings.”!

Besides its synchronic depiction of Goan Catholic marriage practices that enacted
the previous ritual order, the Inquisitorial edict of 1736 invites further reflection
for other reasons. The documents produced in the previous centuries, namely the
Brahman reports and the pastoral visits by the Archbishops of Goa, were much more
schematic, giving us the impression that the Portuguese authorities were unaware
of the dozens of marriage rites that characterized the Goan scene (or these had
been successfully concealed from them). It is known that abolishing life-cycle ritu-
als like marriage rituals is difficult. However, that still does not explain why the
‘ethnographies’ of Goa concerning this issue are so scarce, while those produced for
other parts of South India, like Nobilis or Jacopo Fenicio’s treatise, are compara-
tively much more detailed. The same is to say: in a territory like Goa, where the
Portuguese rule was quotidian, affecting the lives of all their inhabitants, the knowl-
edge shared by the Portuguese about fundamental institutions of the local society
seemed to be limited. Is it possible that the Portuguese authorities thought that their
knowledge was enough, convinced as they were that their political and military
power (more imposing in Goa than elsewhere in Estado da India) sufficed for them
to impose their will? However, how were Portuguese authorities to control ritual
diversity if it was not evident for all, what this diversity was?

One explanation for this contradiction relates to the intellectual, political,
institutional, and sociological fragmentation of the Portuguese colonizers and
their understanding of which diversity mattered for the (financial) survival of
the colonial order. Maybe the political authorities (among which we can find
the ‘politicians’) were not particularly interested in the subtleties of local ritual
diversity and the persistence of idolatrous behavior among the local Catholics if
these did not menace Christianity and the relationship between ‘colonizers’ and
‘colonized’. In that sense, turning a blind eye to the multiple rites that marked
the local people’s daily life was probably the wisest decision. In contrast, the ‘strict
orthodox’ (headed by the inquisitors), always keen on completing their catalogue
of idolatry and persecuting those that practiced it, had a different perspective on
the same issues. Most likely, the multiple rites identified in the Edict of 1736 were
already of their knowledge. Nevertheless, its publicity that year resulted from
a particular moment in the Goan church, which allowed them to strike more
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repressive policies again. The intermediate space between one and other positions
allowed for different knowledge, understandings, and behaviors, which are dif-
ficult to access from the remaining documentation.

Not accessible to most colonizers, the internal diversity and the particularities
of their rituals were crucial for the Brahmans and other local castes. Ironically, and
particularly in the case of Goa, we have access to part of these particularities due
to the several conflicts that arose around them and ended up in the colonial courts
and institutions. Moreover, the converted Goans frequently denounced the ‘gen-
tiles’ to their benefit, providing information about them to missionaries, priests, and
inquisitors.

That said, it is not surprising that treatises on idolatry were more frequent on
mission territories where Christian political power was not directly present, like
the Malabar coast or, later, China. In these missions, conversion and Christianiza-
tion could be fully achieved only by knowing the local populations’ religious struc-
tures. In Goa, in contrast, the daily and long-lasting presence of the colonial power
allowed for a different relationship with the local situation.

The difficulty in controlling marriage ritual diversity in Goa increased when we
look at this problem, again, from the perspective of its ‘gentile’ inhabitants, namely
the Brahmans. As mentioned earlier, when the Goan Brahman identity was dis-
puted regionally, the ability to perform their rituals, namely life-cycle rituals like
the upanayana and marriage, was critical. Although there was no consensus in Goa
about which rituals and rites they could perform or not, the financial dependency of
Estado da India on these Brahman elites empowered them in the moment of nego-
tiating the protection of their ways of living in Goa. Their lives and interests beyond
the empire help to explain the normative meandering of the 17th and 18th centuries
that I have tried to describe in this essay.

This case also invites us further to understand the peculiarities, tensions, and
contradictions generated by the government of diversity in imperial contexts. In
particular, we should continue to complement our imperial histories, frequently
too focused on the relationship between ‘colonizers’ and ‘colonized’, with a deeper
understanding of the horizontal ties that linked the different ‘colonized’, as well as
the relationships they had with other authorities, polities, and social and cultural
spaces. To deepen this understanding, adopting a perspective from within becomes
more and more crucial. Finally, the fragmentation of positions among the ‘coloniz-
ers’ and the balance between ‘liberals/politicians’, ‘legalists’, and ‘strict orthodox’,
between reasons of State and reasons of God, is also enlightening. It was almost
impossible to find a consensus regarding this hot issue, and this impossibility exem-
plifies the difficulties the Portuguese found, in different parts of its empire, at the
moment of controlling cultural diversity.

Only after understanding the lives beyond the empire can we produce better histo-
ries of imperial experiences and the difficulties found by different political and reli-
gious authorities at the moment of managing cultural diversity. Today, as in the past.
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BARRIDO: A THIEF, CHRISTIAN, AND
PULAYA

The implications of categorization on the
eighteenth-century Malabar coast

Alexander Geelen

Introduction

On a night in 1752, a man called Barrido was apprehended trying to break into a
shop.! This event occurred in Baijpin (present day, Vypin), an island next to the city
of Cochin on the Malabar coast, the most important settlement of the VOC (Dutch
East India Company) in the region. Barrido was brought to the VOC Court of Jus-
tice and in the trial that followed, much was revealed about Barrido’s background.
During the trial, Barrido was categorized as a slave, a Pulaya, and a Catholic Chris-
tian. All these categorizations influenced Barrido’s court case, but also his experi-
ences on the Malabar coast, which were, in turn, strongly impacted by the presence
of the VOC. Through the lens of this court case, this chapter will unpack what it
meant to be a Pulaya, a slave, and a Catholic and what the Company’s relationship
with all these separate categories were. What did it mean for Barrido to fall under
these three categories, and how did the VOC interact with them? These questions
reveal an entanglement of the VOC with traditions and institutions, caste, slavery,
and religion on the coast. These entanglements are revealed through sources from
the macro level — memoirs of governors and legislation — but also through the micro
level — the court case against Barrido, which shows how this involvement of the
VOC had impact on people’s daily lives. The case also displays Barrido’s agency and
voice, and how he maneuvered in this world of local kingdoms and the Company.
Slavery on the eighteenth-century Malabar coast was defined by what has been
called ‘agrestic slavery’, whereby certain castes, mainly Pulaya and Bettua, were seen
as ‘slave castes’ and were purportedly attached to the land owned by members of the
elite. A large percentage of the population consisted of people who could be sold,
mortgaged, and rented like chattel slaves. Agrestic slaves were vulnerable to abuse
and lived in a completely subjugated state. Catholics, on the other hand, were a
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privileged group under VOC rule, who fell under the protection of the Company.
What did it mean for Barrido to belong to these categories that were seemingly
at odds? By discussing each of Barrido’s categorizations in detail, this chapter will
detail the far-going involvement of the VOC with the existing institutions of the
Malabar coast. Barrido’s story brings into focus the institutions of caste, slavery, and
Catholicism, and the VOC’s interaction with him reveals much about the VOC’s
interaction with these institutions. These interactions are often ambivalent, inferred
by the Company’s desire for profit, but also by a desire to rule and attempts to adhere
to centuries-old contracts and even older traditions, both local and imported by the
company. They reveal the tensions that occurred when the Dutch Merchant Com-
pany interacted with the local society, coming there intending to profit from the
pepper trade, but having to deal with caste, a political landscape of competing local
kingdoms, and the heritage of the Portuguese.

Categorization or identification is an important recurring theme throughout
VOC court cases on the Malabar coast. Categorization was usually done through
references to membership of a community, like a caste or religious group. One
reason categorization was deemed so important was due to the frequent issue of
‘enslavebility’ (a literal translation of the Dutch word slaafbaarheid). The word refers
to the question of whether or not a person could be enslaved or if an enslaved person
could be legitimately transacted. The legitimacy of the transaction was partly deter-
mined by how the enslaved person was categorized: a transaction would only be
deemed legitimate if the transacted person belonged to a category that was deemed
enslavable. Categories that determined a person’s enslavebility include caste and reli-
gion: the majority of enslaved people belonged to the traditional agrestic slave castes
of the Malabar coasts and were not Christian.? How a person was categorized by the
Company could therefore have an enormous impact on people’s lives. Since who
could be enslaved was largely determined by local traditions of caste-based slavery, it
could be argued that this is another example of the VOC negotiating law with local
communities, because as a ‘marginal empire’ the VOC was incapable of imposing its
own policy in full.? It has often been argued that the VOC took a passive stance in
its dealings with local powers and peoples, as its main goals were profitmaking and
not ruling. This view is also found in Winius and Vink’s Merchant-Warrior Pacified.
‘Winius and Vink describe the Dutch as ‘the best-behaved and most beneficent of all
the major European powers once present on Indian soil’.* The VOC is described as
emporialist, rather than imperialist; the Company did not intend to create a territorial
empire but targeted emporia (markets).

Yet, the fact that so few Christians were enslaved and enjoyed protection of the
Company implies that the Company was employing what Burbank and Cooper have
dubbed the ‘politics of difference’, describing the various ways in which empires
dealt with diversity among their subjects, for example how colonizers differentiated
between colonized and colonizers, creating a ‘self/other’ distinction.” In this par-
ticular context, rather than only making a distinction between European company
employees and locals, the VOC made distinctions between local groups, including
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Christians and local castes. Christians were important local allies for the VOC, as
they were employed as soldiers (lascorins) and were important links between the
Company and other local communities. The Company used the Christian popula-
tion as their intermediaries, which was a recurring imperial strategy.® The VOC was
therefore not just adhering to local traditions when it categorized certain peoples as
enslavable or not, but was pursuing an active strategy of differentiation. The special
status of Christians was in fact inherited from the Portuguese, who in their contract
with the king of Cochin stipulated that all Catholics fell under their protection and
rule. As shall be discussed in further detail, this arrangement was a cause of great
headache for the VOC rulers, as many subjects used the special status of Christians
to escape prosecution of the king of Cochin through baptism, who, in turn, accused
the Company of stealing his subjects. Yet the fact that the Company held on to this
policy throughout their presence on the Malabar coast shows that they saw the value
in this strategy.

With these ‘politics of difference’ in mind, Barrido’s status of being enslaved and
Catholic seems paradoxical. How could a person belong to two categories, where
one was privileged and one was disadvantaged by the VOC? Another court case that
will be discussed concerns the enslaved woman Cali, who had converted to Catholi-
cism. Although she belonged to the same categories as Barrido, her court case had
a very different conclusion. Whereas Barrido was punished, Cali was treated with
leniency. This chapter will explore the politics of difference as described earlier
through these two cases and explain the different outcomes. Through Barrido’s
and Cali’s testimonies, we gain insight about their condition from their own sto-
ries. Combining these with travel accounts, inquiries, laws, and memoirs provides
a detailed description of life as a slave, Pulaya, and Christian on the eighteenth-
century Malabar coast. This will also reveal how both Barrido and Cali were able
to contest their imposed differentiation and reveal their agency. This chapter will
first discuss the historiography on agrestic slavery and the status of Christians on the
Malabar coast, before turning to a description and in-depth analysis of the men-
tioned court case involving the capture and interrogation of Barrido and a brief
discussion of the case of Cali.

Agrestic slavery

As mentioned, the Pulayas made up what was called the slave caste. In the literature,
they have been described as agrestic slaves, owned, bought, and sold like property,
working as agricultural laborers.” Most of the literature written about Pulayas (or
Cherumans as they are also often called in English sources)® is based on English
sources from the early nineteenth century like census reports and writings of com-
missioners and travel accounts, like Francis Buchanan Hamilton’s A Journey from
Madras through the Countries of Mysore, Canara, and Malabar (London 1807). Dutch
sources, which can offer insight into the functioning of slavery and caste and the
intermingling of the colonial state, remain underused. Consistently missing from
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British sources are the voices of the Pulayas themselves. Nevertheless, works that
focus on the early nineteenth century provide some insight into how slavery and
bondage functioned in the previous period.

Basing much on Buchanan’s account, Benedict Hjejle gives an extensive descrip-
tion of bondage in Malabar in the early nineteenth century.” What was denoted as
Malabar in the nineteenth century does not completely correspond with the Dutch
idea of Malabar in the eighteenth century: the state of Travancore conquered a large
chunk of the southern region and by the nineteenth century had become a British
princely state. Hjejle explains that a large percentage of the population in Malabar,
between 9 and 15 percent, consisted of slaves. These slaves were almost all members
of the Paraiya and Cheruman (Pulaya) castes. Besides these major groups, enslaved

people consisted of members of ‘mountain tribes’.!” According to Hjejle:

It was quite common among the slave owners to mortgage or rent out the ser-
vices of their slaves. If this was done the borrower was responsible for providing
the slaves with subsistence as long as they worked for him; but having no perma-
nent interest in their welfare he generally exacted as much labour as possible on
the smallest provisions conceivable.

Dharma Kumar, writing much earlier in 1965, based much of his work on the
writings of Buchanan but also on that of the British commissioner H.S. Graeme,
who described slavery in a report on the revenue administration of Malabar in 1822.
Kumar also describes the three modes of transferring slaves:

(1) janmam or sale, where the full value of the slave was given and the property
entirely handed over; (i) kanam or mortgage, where the proprietor got a loan
and a quantity of rice, to show that his property in the slave was not extinguished,
but could be resumed once the loan was repaid; (iii) pattam or rent, where the
slave was hired out for an annual sum, the hirer paying the cost of maintenance.'?

Slaves were often bought and sold separately from the land they lived on, but accord-
ing to Kumar, there were restrictions: in some areas, they could not be removed too
far from their village and the wife and husband could not be separated."

Kumar argues that the agricultural systems in which Cherumans labored for a
landowner can be called ‘slavery’, but the close connection with the caste system
makes it different from a European view of ‘slavery’ or ‘serfdom’. ‘In fact, the caste
system not only confirmed the economic and social disadvantages of the agricul-
tural laborer, but also gave him some rights, some economic, others of a social and
ritual nature’.' Kumar mentions that Cherumans had fixed daily wages and that
they could escape from a master if their wages were not paid. Though they could
not escape their caste or servile state, they could find work with another master."
Though Kumar gives a somewhat optimistic account of the Cherumans’ circum-
stances, a common theme in British historiography is the abominable condition in
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which the slaves lived. Buchanan for example wrote: ‘“The slaves are very severely
treated; and their diminutive stature and squalid appearance show evidently a want
of adequate nourishment’.'®

Saradamoni, writing in 1980, also bases much on Buchanan and Graeme when

she gives a bleak account of the circumstances in which Pulayas lived:

Pulayas in the beginning of the 19th century did not have a life of their own. They
never worked or earned a living for themselves. Their entire life was dependent
on the masters. They did not even own their children. They begot children so
that the master could have a continuous supply of workers.'”

Regarding the wages she writes:

The slaves were given a subsistence allowance by the landlords. Buchanan found
that in South Malabar, a man or woman while capable of work received two
measures of paddy weekly. This was two-sevenths of the allowance that Buchanan

considered reasonable for ‘persons of all ages’."®

Saradamoni describes how some Pulayas were able to find extra sustenance by work-
ing in towns or villages, and lived in better circumstances, but those that lived fur-
ther inland in more remote parts could not find anyone that needed their labor and
lived in extreme wretchedness. Furthermore, they were subject to cruelties and
punishment by their owner who was ‘not accountable to any person for the life of
his own Cherumas. He was the legal judge of their offences and could punish them
by death if they should appear to deserve it’."” Saradamoni relates the conditions of
the Pulayas to their caste status, which ‘condemned them to slavery and abject pov-
erty, and made their degraded existence harsher than that of animals’. Saradamoni
describes how Pulayas were considered polluting and impure, meaning that they
could not even approach or enter the houses of members of higher castes, lest they
pollute them. The ‘untouchable castes’ themselves were further divided into many
sub-castes, separated by rigid rules and special customs, whereby a Pulayan would be
seen as a higher than a Parayan and practice ‘polluting distance’ with them, meaning
they kept their distance lest they too be ‘polluted’.”

From the descriptions of Pulayas in literature based on the British sources set out
above a certain image appears of Pulayas living in early nineteenth-century Kerala:
a large percentage of the population consisted of the agrestic slave castes, occupied
primarily with agrarian labor. They could be sold, mortgaged, and rented like chat-
tel slaves and were completely dependent on their masters for sustenance. Caste
played an important role in the subjugated status of Pulayas, as they were deemed
untouchable and impure and not allowed near the members of the higher castes. It
also functioned as a kind of divide-and-rule system, whereby the untouchable castes
were divided amongst themselves through the concepts of purity and pollution.
Importantly, it appears that being a Cheruman or Pulaya automatically meant being
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someone’s slave, so much so in fact, that the word Cheruman became synonymous
with slave.

Let us now turn to Dutch primary sources to complement the nineteenth- and
twentieth-century British perspective. Any mention made of Pulayas in Dutch
sources is usually in association with slavery. In 1756, the Governor Weijerman
described them in his memorie when he discussed the VOC territory of Paponet-
tj (also known as Paponetty or Paponette), which they had conquered from the
Zamorin of Calicut in 1717. The land was developed by the VOC for agricultural
purposes. Weijerman writes:

[My successor]| wants further elucidation about wherefrom the slaves of the con-
quest [meaning Paponettij] are, and therefore I hereby note that those people
according to the nature of their caste named Pulayas are born slaves of the land-
lord under whom they belong, this right has, with the transfer of this land from
the power of the Zamorin, transferred to the noble Company, and these subservi-

ent souls now work under the tenants of the noble Company’s grounds’.?!

An account detailing what land was rented to whom in Paponettij reveals that each
plot of land had a certain number of Pulayas living on it, who were rented out
together with land. One section of an account from 1736, for example, states: “To
the Christian Ittoepoe 40 Th: and 1128 Mallabarian Parras of sowing lands rented
for 109.5 fanums and 2600 neljj, including 53 slaves of the Pulaya caste and 9 slaves
of the Bettua caste’.”

Another source in which Pulayas are often mentioned is in the acts of transport;
these documents were meant as a proof of the transaction of an enslaved person.
They typically contain information about the buyer and seller but importantly also
about the enslaved, showing their age, gender, and caste.”® Table 3.1 shows the caste

TABLE 3.1 Caste of enslaved people in acts of transports

1753-1793
Caste Numbers Percentage
Pulaya 2,818 45%
Chego 1,136 18%
Bettua 882 14%
Parea 467 7%
Canaka 300 5%
Naijro 255 4%
Moor 197 3%
Oeclada 93 1%
Mocqua 89 1%
Total 6,237 100%

Source: van Rossum, Matthias; Geelen, Alexander; van den Hout,
Bram; Tosun, Merve, 2018, “Slave Transactions (Acten van Transport) —
VOC Cochin, 1706—-1801,” IISH Data Collection, V1
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of transacted slaves between 1753 and 1793. The acts of transport show that a very
large percentage of the traded enslaved people were of the Pulaya caste.

The Dutch on the Malabar coast were active in the slave trade and exported great
numbers from Malabar to other regions under VOC control, which contradicts the
view voiced in literature based on British sources that it was impossible to move
agrestic slaves away from their community of origin. The Memorie van Overgave of
Fredrik Cunes (who also signed Barrido’s verdict in 1752)* written in 1756 makes
a brief mention of this trade. A memorie van overgave was an instruction a governor
wrote to his successor when he left his post, describing the economic, political, or
religious situation he deemed relevant. Caspararus explains:

Slaves are brought from the Mallabarian inlands in plenty of numbers, but those
miserable are often killed by smallpox, which often rages here, and to avoid the
spread of pestilence and disease in ships and places to which the slaves are trans-
ported, the high honorable have ordered to not send any slaves to Batavia that
are unpoxed. . . . I have therefore ordered that the letters of transport should
proclaim that the slave can be transported, only if he has already had the pox, so
that the transporter cannot feign ignorance.?

The letters of transport Cunes refers to are permissions for exporting slaves off the
Malabar coast. These letters were how the VOC made money off the slave trade:
they did not actively trade the slaves themselves but required a toll to be paid. A let-
ter of export was required to export slaves off the coast, for which the transporters
had to pay the VOC. An account of all the profits made from tolls and rents made by
the VOC on the Malabar coast in 1770 reveals that in that year, they earned 2,000

26

Ropijen® from tolls for the export of slaves, which is around the same they made of
renting out lands in Paponettij.”’” The same account includes instructions for how
the toll should be calculated, showing that for each slave, eight Ropijen were to be
paid. The right to collect toll for each slave was leased to one person each year, for
instance, in 1770, the right to collect toll was leased for 2,000 Ropijen to the Jew-
ish merchant Salomon Saddij.®® From these sources, it becomes clear that the VOC
facilitated a substantial export of slaves of the Malabar coast, of which many were
of the Pulaya caste. In Cochin itself, there were many slaves: throughout the second
half of the eighteenth century, they amounted to over half of the population (see

Table 3.2).

TABLE 3.2 Slaves in fort Cochin in Kerala

Year 1760 1790
Total population of fort Cochin 2,040 2,317
Total number of slaves 1,275 1,299
Slaves per 100 inhabitants 62.5 56.1

Source: Anjana Singh Fort Cochin in Kerala 1750-1830 (Leiden 2010) 97.
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Travel accounts also contain mentions of Pulayas. The preacher Jacobus Canter
Visscher described Pulayas in a letter in the early eighteenth century. He described
how Pulayas were allowed to sell their own children if they were in need of money,
but never for more than 60 fanums. When Pulayas married, the first child would
become the property of the owner of the father and the others would become the
property of the owner of the mother. The owner of the mother was allowed to sell
the first child that came into his ownership for 16 fanums, and the owner of the
father was not allowed to refuse this. Furthermore, outside of Cochin, owners of
Pulayas were allowed to kill them whenever they saw fit. When Pulayas were into
the ownership of Europeans, their children were into the property of the owner of
the mother, because the owners did not recognize a marriage between the slaves as
legitimate. Though the owners of the slaves in Cochin were allowed to punish them
in any way they wished, they were not allowed to kill them. According to Canter
Visscher, the slaves did have the right to file a complaint about their owners at the
Court of Justice and would be freed or resold if the court deemed their complaint
justifiable. Whenever a slave attacked his owner, they were punishable by death.”
With this context in mind, a description of the court case against Barrido will fol-
low below.

Barrido the thief

It was a dark July night in 1752 when the Christians Raijmoend and Coetje Pedro
arrived at Baijpin on their boat. Raijmoend had invited Coetje Pedro to his house
and in order to find their way they lighted a torch. During their walk home, they
came upon Barrido sitting in front of a store. It seems the Christians thought Bar-
rido was out of place, sitting in the dark in front of a store, because they asked him
what he was doing there. The 25-year-old Barrido explained that he was simply
waiting for a friend. Raijjmoend and Coetje Pedro feigned to be convinced, but
called for another Christian, Choemi, who was sleeping in another botig (store) and
returned to the botig where they found Barrido. In their testimony, they said that
upon returning, they found Barrido attempting to break in by removing a plank
from the store. They immediately apprehended him and bound him with a rope. He
was brought to the VOC court of Cochin the next day.*

In the court case that followed, the prosecutor seemed to be primarily concerned
with the question of whether Barrido was onnosel, a fool attempting his first crime,
or a professional thief. During his hearing, the 25-year-old Barrido claimed to be
the former. He furthermore confessed to be a slave in the ownership of a Toepas
named Chichi who lived in Angecaijmaal (Toepas being a word used to describe
people of mixed Indian and Portuguese descent who were usually Catholics).” Bar-
rido stated that he did not commit his crime alone, but with his friend and fel-
low slave of Chichi, Matthaij. Barrido explains that they had sailed from Paroe*
to Baijpin together, where they sought shelter under an overhang of one of the
botigs. There Matthaij used a wrench to open the store and took a container with
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chestnuts, which he gave to Barrido to hide, which he did. Upon returning to the
botig, Barrido found that Matthaij was gone and replaced with four or five persons
who immediately apprehended him.* It is clear that Barrido attempted to shift the
blame on his friend and try to appear as onnosel as possible. Matthaij himself was not
arrested and seems to have fled the scene before the Christians arrived. When asked
whether he and Matthaij came to Baijpin to rob stores Barrido answered ‘No, but
my friend said to me, we shall open a botig here and then we shall steal something
and then leave’.** When asked whether Barrido had the tools that he used to break
open the botig made for him he answered ‘I am an onnosel young man, I have no
knowledge of such things, but my friend does know more of this’.*

An important detail that is revealed in this hearing is that Barrido was a Christian.
The interrogator asked where and by whom he was baptized, but made no further
inquiry. Barrido explained that he was baptized by his owner in Poetenchera. It is
likely that this is another spelling for Pattencherij (modern-day Puthenchira). The
fact that Barrido was a Christian and a slave appears to be no issue.* It is highly
likely that this is because Barrido’s owners were also Christian, an important distinc-
tion that will be explained in more detail further. Though the fact of his baptism is
hardly discussed, it is still telling that the prosecutor felt the need to ask. It implies
that in some way the fact that Barrido was a Christian was important to the case.
The prosecutor is not just inquiring into Barrido’s background and past to figure
out whether or not he was onnosel but also to find out more about how he should
be categorized. This categorization, in turn, could impact how Barrido was tried
and perceived by the court.

One way through which the prosecutor sought to find out more about Barrido’s
past was by questioning the son of his previous owner named Pasqual the Costa.
Pasqual, described in the source as a Toepas, told the prosecutor that he knew Bar-
rido, and explained that Barrido was indeed a slave of his father Chichi, and had
lived with him at Angecaijmaal three years ago. When asked if the ‘prisoner sought
and gained his freedom through flight’, Pasqual responded that his father had freed
Barrido.”” This is peculiar, as Pasqual did not deny that Barrido had run away, stat-
ing that he fled together with the slave Matthaij after stealing goods out of Pasquals
sister’s house in a similar manner, by removing a board from the wall and crawling
in. The stolen goods included five rupias worth of silver, three rupias worth of cash
and a silver spoon, which Pasqual remembered quite well even after three years.*®
When asked if Matthaij helped Barrido in his crime, Pasqual answers that he does
not know, though as Matthaij ran away at the same time as Barrido, it is not unlikely
that he was somehow involved. Though this hearing answers the prosecutor’s most
burning question — whether or not Barrido had a history as a criminal — it leaves
us with more questions: why was Barrido freed by Pasqual’s father? Why were the
authorities not involved when he ran away three years prior?

It is possible that Chichi took pity on Barrido and did not want to add escaping
from slavery to his crimes, while protecting Matthaij in a similar way by denying his
involvement in the break-in of his sisters’ house. It is also possible that he released
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Barrido in order not to lose face, making his getaway seem like a magnanimous
gesture on his part? Another reason could be that Pasqual thought that the VOC
would not be happy knowing that Chichi let Barrido and Matthaij get away with-
out notifying the Company and perhaps lied about Barrido’s manumission in order
to stay out of trouble. Whatever Chichi’s motivation may have been, his testimony
convinced the prosecutor that Barrido was a runaway slave who committed similar
crimes before. In the eyes of the prosecutor, he was anything but onnosel.

In a later hearing, Barrido confessed that this assessment was correct and explained
that he ran away because Chichi used to beat him.*”” The prosecutor asked Barrido:
‘If the prisoner now three years ago on a certain night made a hole in the wall of the
house of his owner, and stole from this [a collection of goods]’.*” To which Barrido
responded: “Yes, during that time I was still in the house of my owner, but because
he beat me once, I did so, and after that I ran away’.*' The prosecutor used this as
evidence that Barrido was a professional thief, arguing that he lied in the previous
hearing. The prosecutor asked if Barrido ‘shouldn’t confess that he isn’t onnosel [. . .]
but in fact has better knowledge than his friend Matthaij?’.** Barrido had to admit
that indeed he was not onnosel. A week later Barrido was interrogated one last time
(on the nineteenth of August 1752). During this confession, he admitted once again
that he robbed the house of his lijfheer’s daughter and botiq in Baijpin. On the basis
of his confessions, the council of justice condemned Barrido to be flogged and to
work as a forced laborer for the Company for ten years. It was noted that Barrido
stated: “The Lord God gives to the lords all that is good’.*

Notably, Barrido was convicted for the crime of theft, not for his desertion two
years previously, nor was he returned to his owners. It is possible that this is because
Pasqual testified that Barrido had been released by Chichi, but Barrido himself
attested that this was a case of running away rather than manumission. If Barrido
had been prosecuted for ‘desertion’, his punishment would likely have been much
more severe, as these cases usually ended with the death penalty.* It is possible that
Barrido’s category played a role in this verdict. But why was his status as a Christian
barely discussed? As was mentioned, the status of Barrido’s owners plays an impor-
tant part. It is possible that Barridos Christianity was a less urgent issue because he
was baptized while in the ownership of Chichi who was himself a Christian. How-
ever, this does not mean that his categorization as Christian had no impact. More
context and information regarding Christians and their status on the Malabar coast
will provide more insight into this possible influence. It should further be noted that
despite the prosecutor ignoring Pasquals statement that Barrido had been freed,
rather than being returned to Pasqual de Costa’s ownership, Barrido became a forced
laborer for the VOC.

Barrido’s caste was another important factor. Barrido was a Pulaya, which is
defined as an agrestic slave, but he worked as a house slave. It is unclear whether
his caste identity could be discerned from his physical appearance. The fact that the
Christians who apprehended him saw him as ‘out of place’ could imply this, but it
could also be the time and place where they found him that made them suspicious.
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Barrido’s caste identity could be an explanation for his crime as it may have been
difficult for a Pulaya to find work, and it forced Matthaij and Barrido into a life of
crime. Even so, despite their caste, they appear to have been able to move freely
from place to place until Barrido’s capture, implying that social control was relatively
weak. The case against Barrido raises more questions than answers, but a closer look
at other primary sources reveals more about his circumstances.

Barrido the Christian subject

Barrido was a catholic, owned by a catholic on the Malabar coast. This meant that
officially he was under the protection of the VOC. Why that is, has been described
succinctly by the Governor Johan Gerard van Angelbeek in his memorie van overgave
to his successor Jan Lambertus van Spall. It should be noted that governors had to
personally approve the verdict in each criminal court case, meaning that the views
they describe in their memories not only impacted how they governed Malabar but
also had a very direct consequence for the people tried before the Court of Justice
(including Barrido). This particular memorie explains that the VOC was the pro-
tector of the Catholics on the coast as they had taken over this tradition from the
Portuguese. In 1663, they signed a contract with the king of Cochin (essentially the
VOCs vassal and most important ally on the coast) that stipulated that the VOC
had sovereignty over and protected all Catholics, this specifically did not include
the Syrian Christians (also known as Saint Thomas Christians or Mapoeles) who
were already present on the coast before the arrival of the Portuguese.”® Angel-
beek explains that this contract caused the VOC to be in conflict over sovereignty
with the king of Cochin, as the Catholics living in his land were officially also his
subjects. The ‘protection’ of the Catholics, Angelbeek explains, meant that “These
Christians, if they have committed crime or accused of any crime, shall not be
judged by the ministers of the king nor by his highness himself, but by us’.** Angel-
beek explains that besides conflicts with the king of Cochin, their protection of the
Catholics caused trouble for the VOC because it was used as a kind of loophole for
criminals:

Of this, the heathen subjects of the King frequently took advantage, since, when-
ever they had committed some type of crime they would travel to Verapoli [a
Catholic stronghold as the seat of the Bishop], and let themselves be baptized, to
by that way escape from the king’s jurisdiction, and we cannot deny, that the king
has lost many subjects in this way, and that the Roman Catholic municipalities
are filled with as many evildoers as well as scoundrels.*’

Besides this right to be judged by the VOC, Christians were not to be burdened
by new taxes unless there were extreme circumstances (such as war), furthermore
Christians were protected from imprisonment by the king of Cochin and their pos-
sessions, like their houses or plantations, could not be impounded.” Angelbeek,
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seemingly practically inclined, quite honestly remarks what downsides this protec-
tion had for the VOC:

The Company has no advantages to gain from this protection of her vassals, not
from any income nor any personal services, and the [Company] has nothing but
the greatest effort and conflicts with the court [of the King of Cochin], which is
constantly acting against these privileges and tries in any way to regain authority
of the Christians.*

Indeed, the conflicts with the king of Cochin over the Christian subjects were so
frequent that Angelbeek devised a set procedure to placate him whenever he com-
plained. Angelbeek explains:

[The Christians] make themselves guilty of drunkenness, theft, stealing and
other violence against the King’s subjects. If there are any complaints about this,
a prompt inquiry and a fitting punitive expedition, should convince the King that
the Company does not seek to maintain her vassals unjustly, but is prepared to

punish them appropriately.®

The position of the Catholics can be described as privileged, with some protec-
tions from the king of Cochin, but at the same time, the VOC appears as an unwill-
ing master, and did not refrain from punishing Catholics in order to keep the peace
with the king of Cochin. It is interesting to note the ambiguity with which the
VOC officials describe their role as protectors of the Christians of the coast: on the
one hand as noble protectors of the one true faith (but not the Syrian Christians),
and on the other, as unwilling masters who seem to think that their subjects are
more trouble than they are worth. They seem to deem the Catholics as unequal to
the Protestants, often denoting them as superstitious or poorly educated. It is also
noteworthy that the VOC seems to lack control over who was baptized and who
was not, since many priests and bishops who baptized individuals were outside VOC
control. Angelbeek describes how he tried to make a deal with the bishop of Vera-
poli, commanding him that if any ‘heathen’ tried to be baptized, that he should first
research if that person did not do so with any malicious intent.”'

The baptizing of any willing person, including criminals or enslaved people
wishing to escape persecution and prosecution by the king of Cochin, was by no
means a new problem in Angelbeek’s time. Governor Moens, one of Angelbeek’s
predecessors as governor of Malabar, wrote the following ten years earlier:

The protection of the Christians is a delicate matter in which one has, so to speak,
to give and take, because experience teaches that most of the Christians rely too
much on the protection of the Company and try with the help of this influence
to get out of paying what they are bound to pay their king. On the other hand,
however, as the Christians are much despised by the heathen they would have to
suffer much humiliation and ill-treatment if we did not protect them.>
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Moens mentions that the protection extended further, and that

if they are obstructed in the exercise of their religion, or ill-treated in other
matters and come and complain to the Company or seek relief, the company
espouses their cause and may be induced to take their cases to heart and make
even the king or his ministers listen to reason.>

Moens also makes mention of the tendency of locals to convert to Christianity in
order to avoid punishment for crimes punished less severely by the VOC, an exam-
ple that he puts forward was the killing of cows, which according to local law meant
that the accused would be executed, even if the killing was not premeditated.>
Moens even received a letter from the pope Clement XIV, commending the Dutch
governor for his efforts to protect the Christians on the Malabar coast, bestowing
upon Moens the Apostolic Blessing.*

What did this mean for Barrido? In the court case against him, the prosecutor
specifically asked him whether he was a Christian and where he had been baptized.
It reveals that this categorization was indeed important to the prosecutors. He would
be tried as a subject of the VOC and with the privileges of being a Catholic in mind.
A detail that can be easily overlooked is how Barrido was described. Though the
men who apprehended him, Raijmoend and Coetje Pedro consistently described
as Christen (Christian), Barrido is described as Christen geworden, literally meaning,
someone who became a Christian, a recent convert. This way of describing Barrido
indicates that he was not baptized at birth but later in life. Recent converts were
not looked upon favorably, mostly seen as potential troublemakers and thugs that
were trying to escape justice. Even so, as a Christian, Barrido was entitled to all the
privileges Catholics enjoyed. Knowing that the VOC was keenly aware of Barrido’s
status, what role did his caste and slave status play? How did it interact with his other
identities? Did one of these categories override the other?

The Placards issued by the Hoge Regering in Batavia shed some light on these
questions. These placards were meant as legislation and instructions and were usu-

ally extracted from the resoluties™

of the Raad van Indié in Batavia, officially acting
as an advisory council for the governor general and one of the highest governing
bodies of the VOC in Asia. The placards were often specifically written for Batavia
but applicable to all VOC settlements. A stipulation from 1714 stated that no slaves
could be sold to Moors (meaning Muslims) or heathens.” A later placard from
1759 stated that no local Christians could be sold into slavery, reasoning that this
stipulation would be ‘the most adequate way to motivate the heathens to convert to
Christianity’.”® A placard issued on 31 March 1778 decreed that any slave who was

baptized was no longer allowed to be sold.

The masters or mistresses, at their passing or when they leave these regions, shall
have to release all slaves out of slavery . . . or be given to those who would be
willing to take them and then free them, or allow the slaves to buy their own
freedom, if a tax is paid.”
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Another placard from 1770 mentions that preachers in Batavia were refusing to bap-
tize any slaves unless they were released:

Since preachers refused to baptize child-slaves before they were declared to be
free, the Government declared that those, who want to baptize one or more
child-slaves and incorporate them into the Christian church, shall not have to

free the slaves.®

From the placards, it follows that no Christians could be enslaved, but slaves
could be baptized and become Christians. When slaves converted, they could not
be sold to non-Christians, as only Christians were allowed to keep Christian slaves.
The reason the VOC stipulated these specific rules is related to its ‘politics of differ-
ence’. The Christians of the Malabar coast and the other regions where the placards
applied were an important group for the Company. In Malabar, Christians were
favored with a privileged position because they functioned as the Company’s inter-
mediaries on the Coast. They functioned as the Company’s soldiers (called lascorins)
and, because they spoke the local language, functioned as a link between the Com-
pany and the world outside of the VOC forts. Furthermore, when locals converted
to Christianity, this meant that they became subjects of the Company, loyal to the
VOC alone. It was therefore in the interest of the Company to protect Christians
and encourage locals to convert. This explains why, despite the many headaches it
caused the Company officials, the VOC continued the Portuguese policy of claim-
ing jurisdiction over Catholics. Stipulating that Christian slaves could only be owned
by Christians further reinforced the division between Christians and non-Christians.
Christian slaves had a greater potential to be freed and were guaranteed to be owned
by Christians, whom the VOC believed would be better owners than ‘heathens’.
All this helped to remove potential barriers to conversion and potentially expand the
local population of Christians. It might be argued that the placards were issued to
conform to the social reality on the ground: Enslaved people converted, which did
not fit with the idea that Christians were to be a privileged group. However, the fact
that the VOC benefited from a larger Christian population indicates that protect-
ing and privileging Christians, including Christian slaves, was a purposeful strategy.

Being a Christian slave, therefore, meant that you belonged to a more privi-
leged group than non-Christian slaves in the eyes of the VOC government. Yet
the status of being enslaved and belonging to the Pulaya caste remained ‘stuck’ to
Barrido’s other status. What it meant to be a Pulaya has been discussed earlier. The
image that appears from Dutch primary sources is quite similar to the one that can
be found in English sources of the early nineteenth century. Hundreds of Pulaya
slaves were rented out by the Dutch together with the land they inhabited. They
were bought and sold in large numbers, to be employed on the coast but also to be
exported. Pulayas had little to no rights, were subject to punishment and cruelties,
and were completely dependent on their owners. If they had children, they would
be enslaved at birth. Furthermore, as in the English sources, the Pulaya caste was
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deeply associated with slavery, almost to the extent that Pulaya became a synonym
for slave. Governor’s Weijerman’s description of the Pulayas seems accurate: ‘born
slaves”.®" All this reveals much about Pulayas and their connotations: they were living
in the lowest rungs of society. What did it mean, then, for Barrido to be a Pulaya,
and does the image of Pulayas that is given in the other sources still hold up?

Barrido describes himself as ‘a slave of the Toepas Chichi who lives in Angicaij-
maal’. During the trial, he is frequently referred to as ‘slave jongen’ meaning slave boy.
This would indicate that Barrido lives the life of a typical Pulaya slave, as described
in the aforementioned sources. Even so, from Barrido’s testimonies also reveal that
he lived as a free man in Paroe, together with his friend Mathaij for several years after
fleeing their owner. This could indicate a few things: Pulayas were not always subject
to strict social control, allowing them to live freely in communities, or their caste
identity could not be derived from their appearance, allowing them to simply inte-
grate themselves into the local population, or Barrido and Mathaij lived as outlaws
in hiding, which would also explain their attempts at theft, as that would have been
needed for their survival. It is clear that in the eyes of the Court of Justice, Barrido
was a slave. Even after Pasqual indicated that Barrido had been freed by his owner,
he was consistently referred to as a slave. This underlines that though Barrido was
recognized as a new Christian, his caste and status as a slave remained a part of him
in the eyes of the court. Yet, despite this status, he was allowed to move relatively
freely, implying that social reality was more complex than might be derived from
English literature concerning agrestic slavery.

The case of Cali, a comparison

In another court case, against the girl Cali, the categories of Christian and slave
also overlap. In this case, however, Cali is eventually freed because of her status
as a Christian. This section will briefly reflect on, and explain the different out-
come of this court case.® Cali’s case took place in 1743 in Cochin. She was 14 or
15 years old and of the Bettua caste, a caste of land-bound slaves belonging to a
landowner. She ran away from the house of the soldier Joan Dias after she found
out that she was about to be sold. Joan Dias rented Cali, but she was in the own-
ership of the Paijencherij Naijro, a major landowner in the region. After hiding
with her mother for three days, she found out that the commander of Joan Dias
had sent out men to find her and to buy her from the Paijencherij Naijro. She fled
to Pattencherij where she was baptized by the Jesuit bishop Anthonio Pimentel
and renamed Francisca. Francisca then traveled to Cranganore, a VOC-controlled
city, where she came into service with another soldier, named Jan La Port, and
where she was found by the wife of Joan Dias, and she was brought to court.”® In
this particular case, the fact that Cali had become a Christian posed a problem for
the Court of Justice. They debated whether she had to be returned to her owner
the Paijencherrij Naijro, because as a Christian she had become the subject of the
VOC and was under the Company’s protection. There was a friction between the
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VOC’s claim of sovereignty over Christians and its relation with the local elite.
In the end, it was decided that Cali should not be returned to her owner, since
it was feared that as a Christian she would be mistreated by her owner, and she
was released from slavery.®* Where this particular fear came from is unclear, but
it seems that the VOC officials debating this case had the preconception that the
‘heathen’ Paijjencherrij Naijro hated Christians so much that he tried to harm
them when able.

This case reveals the importance of social categorization for what the VOC called
‘slaafbaarheid’: enslavebility.® In this particular case, how Cali or Fransisca was cate-
gorized by the VOC was important to how she was treated by this state and whether
or not she was eligible to be a slave. Religion was crucial in this, because of the sov-
ereignty claim by the company. The case also reveals the importance of the status of
the owner of the slave, confirming the politics of difference employed by the VOC
described earlier. As a Christian slave, Cali could not be owned by a ‘heathen’, even
if he was an important landowner. The different outcomes of the two cases can be
explained by the politics of difference employed by the VOC. Since Barrido’s own-
ers were also Christian, the fact that Barrido was a Pulaya slave and a Christian did
not represent a threat to the order envisioned by the Company. This was an entirely
different matter in the case of Cali. Cali had converted, but was in the ownership of
a local ‘heathen’, a prospect that seemed to frighten the VOC employees presiding
over the case. Therefore, though there are important differences in the outcome of
the cases, they both represent the same social order based on religion envisioned by
the Company.

Conclusion

This chapter has shown the entanglement of the VOC with slavery and religion on
the Malabar coast. The court case that was discussed concerned an enslaved man
named Barrido who was a Pulaya slave and a Catholic. These categories were seem-
ingly at odds, because of the politics of difference employed by the VOC. Catholics
were a privileged group while Pulayas were enslaved. What did it mean for Barrido
to belong to these categories, and how did the VOC interact with them?

The privileging of Catholics by the VOC was a deliberate strategy — despite the
many diplomatic headaches, the VOC held on to this strategy of favoring Christians.
Enslaved people were baptized and allowed into Christianity, thus expanding the
local population of Christians. Barrido was noted as a ‘Christen geworden’, a recent
convert. Recent converts were looked upon differently by the VOC as they were the
source of their conflicts with the king of Cochin: criminals who let themselves be
baptized in order to escape the king’s laws and fall under the Company’s protection.
Despite any associations, the VOC might have had with recent converts, Barrido’s
punishment was relatively mild and he was not returned to his owners, which could
be because the Court of Justice saw him as a Christian.
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Being a Christian slave changed Barrido’s status, but the categories of slave and
Pulaya were still ‘stuck’ to this category. Being a Christian did not cancel out the
other categories, and the court still saw him as a slave and a Pulaya. The Dutch
sources on agrestic slavery discussed in this chapter indicate that many facets of agres-
tic slavery described in British sources were already present in the eighteenth century.
Dutch sources show that a large number of Pulayas and Bettuas were enslaved and
that these castes were strongly associated with slavery. Pulayas lived lives of abject
poverty and fragile dependency and were subject to immense cruelties. Barrido had
been a slave, and according to his own testimony, he had been subject to cruelty, hav-
ing been beaten by his former master. At the same time, Barrido was able to move
throughout Malabar relatively freely, indicating little social control. He ran away from
slavery in order to build a new life together with his friend Matthaij. What this life
looked like exactly remains unclear. It is possible that they had to live as ‘outlaws’ and
survive by stealing, but it is also possible that they simply became a part of the com-
munity. Whether or not they were immediately recognizable as Pulayas or former
slaves would help answer these questions. The son of his former owner professed that
Barrido had been freed, implying that a free Pulaya was not unthinkable. Further-
more, Barrido lived as a free man for several years before his capture and court case.
This meant that despite his caste category and the fact that he was a former slave,
Barrido was able to identify himself as a free man and move within Malabar seem-
ingly unhindered. It was only the fact that he was caught during his attempted crime
that his years-long freedom ended.

Calis court case had a different outcome, though she, like Barrido, was an
enslaved person and a member of an agrestic slave caste who escaped her owners.
Both cases are however representative of the differentiating strategy employed by the
VOC. In both cases, the status of the enslaved person and the status of the owner
are important. Cali was allowed to go free because her owner was a ‘heathen’. His
ownership of the Christian Cali would represent a threat to the politics of difference
envisioned by the VOC, whereby all Catholics fell under the Company’s protection.
It was feared that her owner would harm her, which would reflect badly on the
Company. Since Barrido’s owners were also Christian, the fact that Barrido was a
Pulaya slave and a Christian did not represent a threat to the order envisioned by the
Company. In fact, as becomes clear from the placards, owners of slaves were allowed
to baptize them and were encouraged to release them at some point in order to
increase the free Christian population.

By fleeing their owners and through baptism, both Cali and Barrido were able to
change their status. By becoming Christian, both officially enjoyed the protection of
the Company, even allowing Cali to escape prosecution completely. Barrido was able
to live as a free man for years before he was apprehended. This shows that categories are
very important to how a person interacts with the Company and other local powers,
but that they are not set in stone. Through their actions, even people belonging to the
lowest social rungs of society could change their position by altering their categories.
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THE USES AND MANAGEMENT OF
INDIGENOUS, AFRICAN, AND MIXED-
RACED IDENTITIES IN THE LEGAL
SPHERE IN PORTUGUESE AMAZONIA
(18TH CENTURY)

André Luis Bezerra Ferreira

Introduction

This chapter analyzes the coexistence of indigenous, African, and mixed-race slavery
in the Portuguese Amazon during the 18th century.! I will demonstrate the agency
of these individuals within the dynamics of the society’s mestizaje by highlighting
their access to colonial justice to plead their freedoms. The research goes beyond a
polarized and dichotomous analysis between freedom and slavery and rather seeks
to elucidate the complexity and diversity of the historical, political, and social pro-
cesses that surrounded enslaved individuals’ attempts at attaining freedom in court.
I intend to point out the issues surrounding disputes over the property of litigants to
demonstrate its fundamental role in the development of the colonial society in the
Amazon region and the laws that regulated mestizaje.

Slavery was an institution that was intertwined in the formation of diverse socie-
ties around the world. However, being a social practice as well, slavery was shaped by
the surrounding contexts of each region. It developed under different types of work,
legal conditions, habits, and forms of qualification (identification) of individuals.
Regarding the Amazon, at first, the exploitation of its rivers and serfées (hinter-
lands) was sustained by the labor, free or enslaved, of indigenous people and their
descendants. Gradually, the work of enslaved Africans was included. These subjects,
in addition to being “workers”, were important agents of historical processes and in
the formation of social identities marked by the dynamics of mestizaje in the area.

In this region, connections between Amerindians, Africans, and mixed-race people
began during the 17th century, especially in its last quarter of the century, when
the State of Maranhio e Grio Pard entered a growing process of “atlantization”.
The Portuguese monarch D. Pedro 1T adopted political and economic measures to
increase the conquests of the Amazon region with the explorations of sertdes.” In
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this context, a first transformation began for Amazonian slavery: the labor force
that until then had been predominantly indigenous came into contact with African
regions.’

In the 1680s, a set of political and administrative measures related to the govern-
ment of the indigenous was promulgated by D. Pedro II, such as the Law of Freedom
of the Indians (1680), the implantation of the Court of the Junta das Missdes (1681),
the institution of the Missions Regiment (1686), and the Alvard Régio (1688).
This was a fundamental period for the formulation of indigenous legislation in the
Amazon, where these laws regulated the forms of indigenous labor, free or slave, in
the colonial dynamics. These laws were in force until 1750 when the experience of
slavery entered a profound process of transformation due to the implementation of
the political measures adopted by the Marquis of Pombal.

Daily life of the ports of Sdo Luis and Belém was deeply altered as global connec-
tions between the Amazon and Africa increased. The number of canoes continued
to rise in the Amazon River’s sertoes. On their return, they brought drugs from the
sertdes and indigenous people who, while remaining free, would come to inhabit
the settlements of the “Directory of Indians”. At the same time, slave ships crossed the
Atlantic transporting African captives by force. In the cellars of the ships, along with
the chains, various habits, customs, and, above all, human experiences were trans-
planted, which would later mix with the indigenous and Europeans and transform
the Amazonian culture.

Although there were legal distinctions, indigenous and Africans did not fail to
establish a range of sociability, whether in the context of work, in the construction
of solidarity networks, in the constitution of mixed-race families, or social conflicts.
These relationships occurred across all parts of America. Historians such as Carmen
Bernand,* Stuart Schwartz,> and Giuseppe Marcocci signaled that studies on the
history of the coexistence of these groups constitute an important perspective for
understanding the formation of American societies. As Giuseppe Marcocci points
out, to a certain extent, it is “‘a unitary history” because, “since the middle of the
16th century, especially in the Atlantic world, the living conditions of some were
closely linked to those of others. This makes room for an attempt to make a con-
nected story between Amerindian slaves and black Africans”.®

This chapter aims to shed light on how sociabilities were established between indig-
enous, African, and mixed-race individuals through the “dynamics of mestizaje” in the
Amazon. This concept was developed by Eduardo Franca Paiva in order to under-
stand historical practices — biological and cultural mixes, intersections, mobilities,
transits, overlays, markets, and so on — that shaped social relations in Ibero-American
spaces, resulting in indelibly mixed societies mainly in urban spaces. However,
the concept is not restricted to understanding the cultural and biological product
classified as mestizo. The core problem lies in the understanding, definition, and
identification of non-mixed groups — indigenous, Europeans, Africans, Creoles,
and so on — in the production processes of biological and cultural mestizaje.” Thus,
Paiva argues:
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dynamics of mestizaje, were not defined from the fusion between pure (agents,
cultures, blood) and different or between pure and impure — sometimes placed
in a kind of equation in which the sum and the fusion of the parts (that is, of the
races) resulted in a mixed product, a perspective still often triggered by evolution-

ary schemes that continue to seek “civilization”."

The choice of the concept of dynamics of mestizaje is useful to analyze petitions for
freedom by enslaved people, mostly Amerindians and mixed-race, living in the main
cities of the Portuguese Amazon in the Captaincy of Maranhio during the 18th
century. As mentioned, from 1755 onward, the slave system underwent a process of
reformulation, due to the rise of Sebastido José de Carvalho e Melo, future Marquis
of Pombal, to the post of Secretary of State of the Kingdom. He implemented a set
of political-administrative measures aimed at further developing the region. This
time, two legislative provisions were enacted — the Law on Freedom of the Indians
(1755) and the Directory of Indians (1757) — as well as the establishment of the com-
mercial company of the State of Grio-Para and Maranhio (1755). On the one hand,
these laws were aimed at making the Indians and their mixed-race descendants vas-
sals of the Portuguese Crown, by guaranteeing their freedoms and negotiating spaces
for the exercise of work in that society. On the other hand, one of the main tasks of
the aforementioned Company was to boost the economy of that region, where the
workforce from the Atlantic traffic of Africans was indispensable.

The qualification of slaves

“Quality” [pt. qualidade] is one of the main points to understand how Africans,
indigenous, and mixed-race were introduced in early modern societies. In the Old

¢

Regime in Europe, the term “quality” was used to differentiate people of “good
lineage” from those who were deprived of it. In that context, individuals of “good
quality” were those who did not have “infected” blood or who did not have a birth
defect or a disability. These aspects were used to legitimize privileges and to differ-
entiate “good men” from Moors, Jews, blacks, and mixed-race.’

During the Iberian globalization, the term “quality” came to designate the com-
plexion of individuals who were not part of the nobility. Since then, this category
has been used to qualify people through the intersection between different social
groups — indigenous, blacks, creoles, mestizos, and so on. According to Paiva, given
the possibilities, these qualities “differentiated, hierarchized and classified individu-
als and social groups from a set of aspects (family ancestry, provenance, religious
origin, traits, phenotypes, such as skin colour, the type of hair and the shape of
the nose and mouth)”. However, given the impossibility of taking into account
all these aspects, “the most apparent and/or convenient elements were activated so
that the identification could be carried out, which certainly varied from region to
region, from season to season in the same season and in the same region”. Therefore,
quality was a dynamic term that varied according to social perceptions, individual
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experiences, “which changed over the course of a lifetime, to suit conveniences and
circumstances”.'”

With regard to the “indigenous” and “African” quality, these terms conceal the
plurality of nations of the sociocultural mosaic of individuals from Africa or Amer-
ica. An important caveat must be made to the term “African” because in the colo-
nial period, it was not used to designate the quality of a person of African origin.
Usually, these were classified as “blacks”, “negros”, “gentiles of Guinea”, “gentiles
of Costa da Mina”, “tapamunhos”, and so on. Furthermore, it should be noted that
Amerindians and Africans shared the quality of “negro”. This is because throughout
Portuguese America, colonial agents used the term “negro da terra” (of the land)
to designate the native enslaved individuals of those lands, that is, the indigenous."!
In the Amazon, it is only with the declaration of the Law Freedom of 1755 that it
became forbidden to classify indigenous people and their descendants as “negros”.
According to the law,

Among the pitiful principles, and pernicious abuses, and abatement that has been
brought upon the Indians, being called Negros is undoubtedly unjust, and scan-
dalous; perhaps wanting with the infamy and vileness of this word, to persuade
them that nature had destined them for slaves of the Whites, as is regularly imag-
ined about the Blacks of the Coast of Africa. And because, in addition to being
extremely harmful to the civility of the same Indians, this abominable abuse is
unseemly to His Majesty’s Royal Laws to call Negros to some men, whom the
same Lord was served to honour, and to declare exempt from any and all infamy,
enabling them for all honorary employment: the Directors will hereafter not
consent that one calls the Indians Negros, nor that they use this word among
themselves, as until now practiced; so that they understand that they do not have
the vileness, and that they can conceive those noble ideas, which naturally instil
in men esteem, and honour.'

Regardless of what qualities they were identified with, indigenous and Africans
were producers of biological mestizaje through their sociability, which resulted in
the emergence of other qualities. In the wills and inventories of the masters of the
Captaincy of Maranhio, there is a diversity of taxonomies on the quality of enslaved
individuals. To date, twenty-six classifications have been identified: caboclo, cafirzo,
creole, black creole, gentile from the land, gentile from Pari, gentile from red black,
gentile from Costa da Mina, gentile from Guinea, gentile from Guinea de Cachéu,
indian, mameluco, mestizo, mine, mulatto, negro, negro amulated, negro creole, negro
from gentile land, negro from gentile land creole, negro from land creole, black,
born of black, black Creole, fapuia, and red.

Usually, in regions where African slave labor prevailed, categories such as “negro”,
black, Creole, and mulatto were used to designate these enslaved Africans and their
mixed-race descendants. Thus, these categories became related to individuals of
African origin in the social imagination. However, a detailed analysis of the sources
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has shown that in Maranhio, where, until the middle of the 18th century, the work-
force, free or enslaved, of the indigenous people prevailed, the different qualities
were closely related to the place and classifications of indigenous people in the colo-
nial dynamics. In this context, those classified as negros, creoles, mulattos, cafuzos,
caboclos, and other “mixed” categories started to make use of family memories to
demonstrate their indigenous origins.

Mestizaje in indigenous legislation

The processes related to mestizaje and formation of “qualities” were extremely impor-
tant aspects in the legislation referring to indigenous people and their descendants
in the Amazon. Both processes had their meanings linked to the transformation of
the context in the region and to the adaptations of metropolitan policies. Thus, in
relevant legislation, mestizaje was a constitutive element for the establishment of
the governance of the indigenous population and their descendants, being directly
linked to the socio-cultural development of the Amazon region. In the range of mes-
tizaje processes, mixed marriages constituted a key element in the establishment of
laws regulating sociability between indigenous and African individuals. In the years
after 1680, new laws prohibited and restricted mixed marriages between indigenous
people living in villages with people of other qualities. Restriction and prohibition
measures were established in the Missions Regiment (1686) regulating the introduc-
tion of villagers, thereby free or “forro” (manumitted) in colonial society.

In its fifth paragraph, the Regiment regulated marriages between free indig-
enous villagers and enslaved individuals of any quality who lived in the villages.
This was because “marriage is one of the sacraments of the Church which requires
all freedom, and the right, and deliberate will of the people who will contract it”,
but there were residents who used it as a strategy to have indigenous people under
their power. According to this Regiment, people “with the ambition to bring more
Indians to their service, induce, or persuade those from the villages, to marry male
slaves or their female slaves”. This persuasion resulted in the “injustice of taking [the
Indians| out of these villages, and bringing them to the [residents’] homes, which
is the same, as the unjust captivity” that the laws prohibited.” In this paragraph, the
Council convened by Governor Jodo Teles de Miranda to deliberate on the imple-
mentation of the Missions Regiment proposed an even more severe reformulation.
At the Summit held on July 30, 1687, in the city of Belém, the council determined:
“Indians who are married to male or female slaves cannot serve their masters or
relatives within the fourth degree”. For the counselors, this would be “the most
convenient way to avoid allowing the masters to misinterpret the Rules”, since they
could use the spouses and children of “their slaves” to fulfill their family legacies,
such as donations to heirs and payment of dowries for their daughters’ weddings.'*

However, the Council was against the restitution of free Indians to the villages of
their origins. This setback resulted in a conflict of jurisdiction with the Indigenous
Freedom Law of 1680, “which by this new Regiment is not derogated”. In the
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referred law, it was determined that all the free Indians belonging to villages “should
be conducted to them and distributed by other parties, instructing the Governor,
who would make them return without admitting a request or a reply to the con-
trary”’. But, to avoid conflicts, there was a caveat referring to people who possessed
the Indians after the law was issued, it excluded “those [Indians] who were not
from the Catholic villages or administered by missionaries”. In order to control this
situation, the council imposed the declaration of free Indians on the people who
had them in their possession. As such, “they will be obliged to give them a role
and to preserve their freedom at all times”, assuring the right of the Indians “that
when some [Indians| want to return their villages, they [Masters] could not prevent
them”.®

Marriages between indigenous villagers and enslaved individuals of different
qualities is a fruitful field for understanding important facets of the slave society in
the Portuguese Amazon showing connections between the formation of mixed-race
families, debates about their legal and social statutes, and the relations of Indians and
enslaved individuals with masters and the secular and ecclesiastical authorities. But,
above all, marriage was a religious ceremony that made it possible to receive one of
the most important Christian sacraments used for the maintenance of social order
in colonial times.'®

Despite the Missions Regiment forbidding such mixed marriages, the Church
did not fail to legitimize these unions. Since 1585, the papal bull promulgated by
Gregory XIII, under the influence of the Jesuits, regulated the marriages of Africans
and “Indians” who were married in the cultural traditions of their nations. In 1707,
the establishment of the First Constitutions of the Archbishopric of Bahia further
fostered this classic debate in canon law, since “the marriage of slaves was a human
and divine right and a religious obligation for both masters and slaves”. According
to Charlotte Castelnau-1’Estoile, in the constitution, the matter was summarized
in three propositions: “a. slaves can marry, according to the divine and human law,
with other captives or free people; b. masters cannot prevent slaves from marrying or
enjoying marriage; c. once married, slaves remain slaves”. If in R oman law there was
no concession of marriage to enslaved people, the Church began to recognize their
rights to marry based on the moral and Christian equality of the children of God."”

In a functionalist perspective, for the Church, these mixed marriages were fun-
damental strategies for outlining a profile of a Christian slave society: asserting that
slaves were able to marry was equivalent to saying that a Christian society was possi-
ble, despite the presence of slavery. According to Castelnau-L'Estoile, “[I]n this view,
trafficking and slavery gain meaning in the construction of a Christian society whose
pivot is Christian marriage, a sign of conversion, Christianization and the salvation
of slaves”. In this sense, the drafting of the constitution demonstrates the Church’s
clear adaptation to the formation of a slave society. “It tries to Christianize it, and,
in doing so, participates in the justification of slavery. The main function of these
canonical texts, the bull of 1585 and the constitutions of 1707 was then to enunciate
an ideal of a Christian slave society”."
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In the village of Sio Luis, the indigenous people who came from the sertoes
established various forms of sociability with slaves of different qualities and origins
when integrating into urban and domestic spaces. In fact, the diversity in origins,
qualities, and conditions did not prevent the marriage of forro “Indians”, from the
villages, with enslaved individuals living in the villages. This is shown by the case of
Thereza, an indigenous woman described as “forra gentile of the land”, and Jozé, a
black enslaved man of the widow Angela dos Anjos, who wished to be married in
Sio Luis. On November 18, 1753, in the Parish of Nossa Senhora da Vitdria da Sé
do Maranhio, the wedding was initially allowed. However, Jodo Marques, canon of
the cathedral of that city, raised an impediment “saying that Thereza was married in
the sertdes, or villages of the Bishopric of Pard”. The canon claimed “that he still was
not sure whether her husband was dead, since rumor had it that her husband was
still alive. Thus, Thereza would be unable to marry Jozé”."”

On January 11, 1754, in the inquiry made by the prosecutor Francisco Mata-
bosque, the canon ratified his version of the terms in the initial complaint, “and that
he knew this by hearing a black man named Jodo, a slave of the widow Ignacia da
Silva”. On January 19, the enslaved man Jodo gave his testimony stating that “he
knew the Indian woman Thereza very well because he lived in the same village,
called Sio Paulo, of the cannibal gentile of the Amazonian sertio”. There, Joio
continued, Thereza “was married to an Indian named Jodo Mirim, from the village
of Paraguary, and the said Indian, her husband, was alive when she left for this land”.
And he knew “that the said Indian was alive and after his testimony, he had left and
afterwards had no news whether Joio was deceased or not”.*

On January 21, Thereza was asked about the legitimacy of her first marriage to
the Amerindian Joio Mirim. Promptly, she declared that “she does not deny that
she was once married only to this said Indian and that he is already deceased in the
present life”. To prove the death of her first husband, Thereza asked for permis-
sion to present a certificate issued on December 5, 1753, by Father Jozé da Con-
cei¢do, a missionary who came from the village of Paraguary, on the Solimdes River.
In the missive, the missionary stated that he was “public and notorious that the
Jodo Mirim Indian had died in his so-called Paraguary village, the so-called Indian
woman Thereza being already in this City”. However, he emphasized that Thereza
“had fled from her husband” to Sdo Luis. Seeking to remedy this situation, another
missionary named Father Antonio de Si “wanted to bring him [Jodo] to this city to
live with his wife”. However, Jodo Mirim “replied that he did not leave his village
because he was born in it with the position of main [Indian]”. Missionary Antonio
de Sa “let him stay in his village and [Joao Mirim] died there”. That said, Father Jozé
da Conceicio passed this certificate to Thereza.”!

After examining the inquiry, prosecutor Matabosque issued his opinion on the
impediment. According to him, the arguments of Thereza in and of themselves “do
not fully prove the death of her husband Joio Mirim, with whom she confesses in
her petition she was married”, but the certificate of the missionary Jozé da Con-
cei¢io as a person of considerable moral authority, left more “moral certainty” .
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In fact, Father Jozé da Concei¢io’s certificate was a key element to solve that
impediment in its final decision. On January 26, 1755, Francisco Rocha Lima
pointed out the missionaries’ prudence in exercising their profession intending to
“bringing the referred Indian jointly with the impeded woman, and the provincial
would have to do the same diligence if the said Indian was alive, or to take the
said Indian woman [Thereza] to the village”. For this reason, “I judge the said
to be the unimpeded woman to receive [the wedding], as she intends, without
having any other impediment”. However, with the condition that Thereza would

113

have three years to search for some of the missionaries from those villages, “to

have the death certificate of her first husband, Joio Mirim, come to present in

this judgment”.?

Access to justice

In the Portuguese Amazon, during the transition between the 17th and 18th cen-
turies, the systematization of laws and administrative instances made it possible for
enslaved individuals to be closer to colonial justice to plead for their freedoms. The
main laws were related to the regulations of indigenous labor. However, mixed-race
descendants, including children of Africans, made use of them in their favor to plead
their freedoms. Important administrative spheres were the Court of the Junta das
Missoes, the Private Judge of Freedoms (General Ombudsman) and the position of
Procurador dos Indios [Indian Lawyer].

The Indian Lawyer was a fundamental agent in the intermediation between the
enslavesd people and the justice system. This position was instituted in the Ama-
zon in the 17th century and had the task of representing the “Indians” and their
mixed-race descendants in the colonial justice system. As the dynamics of coloniza-
tion intensified and the reliance on indigenous and mixed-race labor increased, the
Portuguese Crown extended its jurisdiction after the establishment of the Indian
Lawyer Regiment in the State of Maranhido and Grao-Para. It should be noted that
the Indian Lawyer also obtained jurisdiction to advocate in favor of African slaves.
In a royal letter dated July 12, 1748, the monarch D. Joio V determined “that any
male or female slave willing to prove the act of labor harassment that the Law allows
them to litigate their freedom, cannot do so from any other house than their own
Procurador dos Indios” ?*

The General Ombudsman also played a central role in processes related to the
freedoms of the slaves. In addition to being the main representative of metropolitan
justice in the overseas colonies, the General Ombudsman also took on the role of
Private Judge of Freedoms, following the royal order of March 29, 1735, issued
by Dom Jodo V. Since then, the magistrates, in their respective areas of jurisdic-
tion, were tasked with “when in acts of Correction, trying to declare whether the
freedom of the Indians found in captivity, was just or not, when taking corrective
measures, for their incapacity and poverty may prevent them to defend themselves

by ordinary means”.*
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This instance was also repeatedly used by African slaves to plead for their free-
doms and other demands. Marinelma Costa Meireles analyzed how the slave expe-
riences of these individuals made possible their insertions in the areas of colonial
justice. According to the author, enslaved people did not passively receive the rules
and norms that were imposed on them. As vassals of the king, when they felt injured
in some way, they resorted to the justice system to plead what interested them. Thus,
they appeared in the lawsuits in different ways: “at times they were seen as defend-
ants, other times as informants, and in some cases, they appeared as central agents
when opening legal processes through prosecutors, curators or tutors”.?’

In turn, the Court of the Junta das Missoes was part of the political strategies of the
Portuguese Crown in the process of its expansion in the Amazon region. The organ
was of paramount importance, not only for missionary activity whose purpose was
to convert the “Indians” into Christians and vassals of the king but also for economic
goals, since it was the main deliberative instance about legal forms — ranson (pt.
resgate), descents (pt. descimentos), and just wars — for the recruitment of the much-
needed indigenous labor. The court was configured as an administrative interface
of constant debate among the various colonial agents: the Crown, religious orders,
the secular ecclesiastical authority (the Bishop). Therefore, the Junta das Missoes cor-
roborated the legitimation of the colonial project expansion through the propaga-
tion of the faith and, more concretely, helped in the application of justice regarding
the (il)legality of captivity and, above all, the freedom of indigenous people and their
mestizo descendants in the Amazon.”

However, the court’s activities were directed at the indigenous and their descend-
ants but excluded enslaved Africans. For example, a request dated from March 30,
1743, written by the General Ombudsman Francisco Raimundo de Moraes Pereira
presented the petitions of freedom for the slaves of Antonio de Almeida Serram who
kept them “in prisons for too long”. However, the case was not a matter for the
Junta das Missoes because the slaves were “black” from Minas Coast and the deputies
agreed that “the records should be sent to the General Ombudsman and the Magis-
trate proceeded in the terms of justice”.”

I have mapped 114 petitions for freedoms. Far beyond the polarization and
dichotomy between freedom and slavery, these processes show the intertwined
nature of several aspects that permeated colonial society: the (un)just titles of cap-
tivity, the heritage determined by testament, indigenous marriages, mixed-race
families, illegitimate children, violence, physical inability, obtaining mercy, and the
dynamics of mestizaje.

An important caveat to be made concerns the profile of the enslaved individuals
who featured in the freedom cases in the court of the Junta das Missoes. Although
these slaves were predominantly classified as urban, domestic, and mixed-race, they
were also from indigenous groups that originally inhabited the sertées of the Amazon
and who, at least for two or three generations, were in direct contact or integrated
into colonial society. This shows how these individuals were inserted in areas marked
by cultural and biological mestizaje but did not fail to recognize their origins. When
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pleading for their freedoms toward the Junta das Missées, the indigenous individuals
and people of mixed descent routinely made use of their family memories to prove
their indigenous origins. These people in their freedom records denounced the
illegalities of the captivity they were subjected to. To this end, they reported on the
trajectories of their grandparents and great-grandparents to denounce the illegalities
in which they were imprisoned or taken from the serfées by the trans-Amazonian
slave route to colonial cities.”

The cafuzos

Among the categories of qualification of slaves, the quality of “cafuzos” is com-
monly used to designate mixed-race people of indigenous and African descent. In
the 1720s, Raphael Bluteau defined the expression “carafuz” as an adjective for cara
escura (dark face).’' According to this definition, it referred to a person of “Negro”
origin, whether indigenous, African, or from the biological mix of both. “Cafuzos”
were concentrated in regions marked by the coexistence of Afro-indigenous labor,
as was the case in Portuguese America.

In the State of Brazil, the quality of “cabra” was also used to designate the children
of indigenous people with Africans. However, Marcia Amantino stresses the impos-
sibility of restricting the conception of the term to a single meaning, because it was
operationalized in accordance with the desires of those who classified and who were
classified in the specific contexts of each region. The author notes that in the first
half of the 18th century, the quality of a “cabra” was used to designate the children of
indigenous people and Africans. Concomitantly with the intensification of cultural
mixes and the Africanization of the world of work during the second half of that
century, the term came to have new meanings, distancing itself from indigenous
ancestry. From then on, “what defined the ‘cabra’ was no longer the presence of Indi-
ans in his past, but the existence of a black ancestry mixed with any other quality”.*?

In the context of Maranhio’s captaincy, the quality of “cafuzo” prevailed to desig-
nate the mixed race of indigenous and “blacks” or the other way around. However,
in that locality, the management of this quality was not restricted to these combina-
tions but was also related to the socio-cultural dynamics and practices of urban and
domestic slavery. This is because the quality of “cafuzo” was used by administrative
authorities and residents to distinguish descendants, mixed-race or not, of indig-
enous people from the sertées who were born in the cities. Furthermore, in the
testamentary declarations, the qualification of “cafiizo” was also associated with the
transition from the legal status of the indigenous people of enslaved to “forro” (free)s.

On January 7, 1696, D. Pedro I informed Antdnio de Albuquerque Coelho de
Carvalho, governor of the State of Maranhio, about the need for concession of
“Indians of the land called Cafuzos and Cafuzas” to the farmer Francisco do Amaral,
resident of Sdo Luis city, for the production of indigo plants on his farm. The mon-
arch was not against the concession of twenty-four Amerindians, men or women, as
long as Amaral could pay for his working hours, considering the “declaration that
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these Indians will not be subjected, and they seem to keep their freedom”. If there
was any discontent on the part of the indigenous people of the land or “cafuzos”, the
royal letter emphasized the possibility of them changing their “master and service as
often as they want because otherwise, their freedom will be denied”. To this end, D.
Pedro I emphasized that care should be taken so “these wretched people [Amerindi-
ans] did not suffer extortion, and as they should be forro (free), and that was he will
of those masters who gave them this status”.*

The situation of the “cafuzos Indians” in Maranhio is similar to the “cabras” in the
State of Brazil. In other words, they were Amerindians who lived in limbo between
slavery and freedom, because “they were not free nor were they slaves”. According
to Marcia Amantino, “the administration of the Indians was a crucial point and was
directly related to the various processes of social mestizaje that occurred in colonial
society”.** On farms or in urban and domestic spaces, these subjects lived with
enslaved indigenous or Africans, and established with them various forms of socia-
bility and shared experiences. This closeness, Amantino asserts, “generated a mixed
population that formed the bases of many slave societies of various sizes in different
areas of Portuguese America”.*

The management of the categories of “cafuzos” and “cabra” elucidates how the
attribution of qualities not only were the result of mixed descent but also identified
the indigenous people who were in the process of transition from legal conditions
of enslaved into “forro”. Therefore, qualification was a complex act that linked social
practices and the Portuguese legal system. This, in turn, as Amantino points out,
“needed to be adapted to local realities and needs. This does not mean, however,
that the classification categories used to order the different social segments were
permanent or that they did not undergo adaptations whenever necessary”.*

In the captaincy of Maranhio, over the years, especially in the times when indig-
enous slavery was legitimate, the (re)insertion of the “forros cafuzos Indians” into
the dynamics of the labor market resulted in controversial debates between local
and metropolitan administrations, including, on the way these individuals would be
(re)qualified. In accordance with the royal letter of October 6, 1720, written by Dom
Jodo V, the “Indians or cafuzos labeled Manumitted, were those who their masters in
their testaments declared forro”, were born and raised in the houses of their masters,
“where they intensely worked for their own will, and were treated well, and paid for
their service”. However, after the death of the testators, the “cafuzos Indians” would
“experience the contrary”, being treated “worse than slaves”. Thus, “many masters
with this knowledge allowed some slaves to be freed, and moreover wished to make
them this benefit, but the referred slaves even refused to accept it because they had
experienced better treatment in captivity”. Therefore, in an attempt to solve the
(re)insertion of the “Cafuzo Indians” in colonial dynamics, the King ordered Ber-
nardo Pereira de Berredo, governor of the State of Maranhio and Grao-Para, not to
deter them to work “anywhere and only serve those who they want, who treated
them better and to live in their freedom, without any subordination”. Nevertheless,
there was a provision that the governor could use them “when royal services were
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needed, and once these services were finished, they [cafitzos] would return to their
free condition”.”’

However, it appears from the testamentary statements that, during the 18th cen-
tury, the practices of slavery of the cafuzos prevailed. In the set of fifty-one cafuzos
in my sample, thirty-four were declared enslaved, ten were manumitted, seven had
their manumission conditioned to the fulfillment of the legacies, and another seven
had their conditions not declared. From the second half of that century, in the
notary sources, the sales deeds and the letters of freedom of the cafuzos, constantly
refer to their maternal ancestry that reported the quality of “black™ and, in some
cases, their African origins. This was not a casual attitude. This is because, in the
context that the Indigenous Freedom Law came into force (1755), the masters and
the notaries themselves made use of these family trajectories to reaffirm the legiti-
macy of slavery that the cafirzos were in, since the maternal womb could determine
the slave condition.

The petition of freedom of the two “cafuzas”, Rita and Cecilia, residing in Sio
Luis, against Francisco Pereira of the Captaincy of Para, elucidates the controversial
qualifications of cafuzos, as being children of only indigenous people rather than
black mestizos (descendants) as this could result in their enslavement. On Novem-
ber 8, 1760, Gongalo Pereira Lobato e Sousa, governor of the State of Maranhio,
sent a letter to the Secretary of State for the Navy and Overseas, Francisco Xavier
de Mendonca Furtado, reporting the challenge made by Rita and Cecilia after being
“judged as slaves” at the court of the Junta das Missées. The “cafuzas” argued about
the need to

prove [the] enrolments concerning the quality and condition of their grand-
mother, from whom they had inherited the right of nativity, in which there is a
great favor and diligence due to Judge Manoel Sarmento, as well as other similar

causes.®®

At the meeting of the court of the Junta das Missées, held in the city of Sio Luis
on August 29, 1761, the sisters, with the intention of freeing themselves from cap-
tivity, made use of their family memories to demonstrate their indigenous origins,
since “all indigenous, and their descendants are people free from slavery”.”” Rita and
Cecilia were daughters of Brigida, granddaughters of the cafuza Clara and great-
granddaughters of the “Indian” Inés, from the sertdes of Para.

In the conflict, the objection about the indigenous origin of the appellants was
related to the legitimacy of their grandmother Clara’s quality of “cafuza”, who was
declared “black” by her master. Firstly, Rita and Cecilia argued against the master’s
declaration, making reference to their grandmother’s brother, the “mameluco” Pedro,
son of the “Indian” Inés and, supposedly, of a “white man”. Therefore, there would
be no doubt about Clara’s maternal and indigenous origin. Thus, it was proved that
the appellants were free from slavery. It could be confirmed, without controversy or
false witnesses, through documentation, that their grandmother Clara was cafuza.*
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Rita
(Cafuza)
Brigida
Clara Cecilia
Inés (Cafuza) (Cafuza)
(“Indian™) Pedro Margarida
(Mameluco)

FIGURE 4.1 Graphic representation of Rita and Cecilia’s ancestry.
Source: AHU, Avulsos Pard, Cx. 50, D. 4605.

A sinuous point for this case’s outcome was in the record of the dowry deed that
Captain Mor Jacinto de Aragjo Pestana and his wife Dona Maria made, in 1691,
to Antonio Varrigozo de Lemos, when he was preparing to marry their daughter.
At that time, Clara was declared cafuza, a designation used for both — children born
from black parents (“black” x “black”) or “Indian” parents (“Indian” x “Indian”).
One should remember that at that time, although there were some enslaved Afri-
cans, indigenous labor prevailed in Maranhio. Thus, Rita and Cecilia endorsed their
argument stating that it was a “time when there was no dispute about freedom [and]
slavery was admitted to the Indians for the sake of trade”. In Antonio Varregozo’s
own inventory, “the so-called Clara also declared cafuza”."!

However, a new obstacle to granting freedom to Rita and Cecilia arose. It con-
cerned Margarida, “aunt of the authors [who] finds herself as a slave because she is a
descendant through the maternal part of the same Clara”. On April 15, 1752, Mar-
garida, “daughter of Indian Clara”, demanded her freedom in the court of the Junta
das Missoes. As a strategy, Margarida qualified her mother directly as an “Indian”.
However, this was not enough to be successtul, since her request was “sent to the
Ombudsman as a Judge of Freedoms”, so that the case could be considered.* Unfor-
tunately, the outcome of Margarida’s case does not appear in the sources, but in 1761,
in the process of her nieces Rita and Cecilia, Margarida was designated as enslaved.

During this nine-year interval, there were significant changes in the legislation
regarding Amerindians and their descendants, guaranteeing them their freedom.
However, in social practice, the injustices of these individuals’ captivity remained,
as it was the case with Margarida. In their files, Rita and Cecilia pointed to their
aunt’s “negligence”, for “not defending herself, only harming herself”. Moreover,
they claimed that the sentence delivered against Margarida was based on “judg-
ments that law of freedom did not follow”. On August 29, 1761, after the analysis
of the records of Rita and Cecilia, the members of the court of the Junta das Missoes
judged the plaintifts “as people free from slavery, reputed without contradiction of
any person’. In addition, it was stated that Rita and Cecilia could make use of their
freedom, even though they had to work to earn a living.*
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Final considerations

There is no doubt that slavery was intertwined in the social formation of several
global communities, being legitimized by treaties, regulated by legal provisions, and
(re)modeled according to the specificities of each region. In Portuguese America,
slavery occurred in two ways, one directed toward indigenous people and the other
toward Africans. But, although there was a social and legal distinction between these
groups, on several occasions, the experiences of African and indigenous slavery were
connected whether in the dynamics of the worlds of work or in the constitution of
mixed-race families that resulted in the formation of new social identities. However,
the connections between indigenous history, Africans, and mestizos are still under-
explored by historiography. In this chapter, I have attempted to show new aspects
and nuances of colonial dynamics in the Amazon region, emphasizing the access of
enslaved individuals to colonial justice to plead for their freedom and their relations
with mestizaje.

For a long time, historiography has adopted a dichotomic view according to
which the oppressors and the oppressed were clearly separated, with any kind of
contact between them being suspected of co-option, manipulation, betrayal, and
self-interest. In this view, the exploitation inflicted by some and the resistance of
others has large dimensions, as the focus is on general structures, and less on par-
ticular experiences. In recent years, however, there has been a growing interest
in the latter and there is greater attention to the breaches within the oppressive
system, whether they are in the informal field of human relations and interactions
or in the formal field of laws and rules valid in that society. The immersion in the
sources shows that indigenous, African, and mixed race people, although subjected to a
logic that aimed to exploit them, were also perceptive agents, knowing how to take
advantage of both the ambiguities and the specificities of certain clauses within the
complex legislation of the colonizers for claiming one’s freedom.

Therefore, I emphasize the agency of these individuals in the face of a colonial
justice that kept, in view of the multiple realities within the Portuguese monarchy, a
deliberative character and even — to refer to a more recent judicial concept — restorative.
However, much remains to be done and the documentary material available
allows historiography to advance further in understanding the fundamental impor-
tance of indigenous, Africans, and mixed-race, as key agents in the expansion of the
Amazon region, because, to quote Father Antdnio Vieira, “enslaving Indians, Afri-
cans and their mixed-race descendants taking red gold out of their veins has always

been the biggest mine in that State”.**
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1 I would like to thank Professor Catia Antunes, Elisabeth Heijmans, and Sophie Rose for
inviting me to participate in the Conference, and also their detailed text review, might as
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tion and review.
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EXPERIENCES OF ENSLAVED PERSONS
WITH CRIMINAL JUSTICE AND SOCIAL
CONTROL IN CURACAO, 1730-1740

Stef Vink

Introduction

In 1740, the fiscaal (public prosecutor) of Curagao, Jan van Schagen, wrote to the
board of directors of the West India Company (WIC), the Heren X, about the chaos
that threatened the island. According to Van Schagen, Curacao was ‘bottled up . . .
with inhabitants, strangers of all kinds of nations, and a large multitude of negros and
mulattos.” To prevent ‘revolts and conspiracies’ of the latter group, people of color
should be prohibited from being on the streets after 9 o’clock, on penalty of flog-
ging. In order to control these large groups of ‘delinquents,’ the fiscaal would need
the help of additional sheriff’s officers, Van Schagen argued.!

Because the Dutch colony lacked space and fertile lands, it did not develop
as a plantation colony but established as a maritime nexus in the Caribbean and
became an important slave-trading hub in the Americas. Until 1730, the WIC had a
monopoly on the slave trade to Curacao and shipped most slaves to Spanish America
as a part of slave trade contracts with the Spanish crown, the Asiento.? After 1730,
the WIC lost its monopoly on the slave trade but remained central in the provision-
ing of enslaved labor to the Americas. Over the seventeenth and eighteenth centu-
ries, around 100,000 enslaved Africans were brought to the island of which 66,450
between 1670 and 1730.°

Although the white population of Curacao tended to overestimate the size of the
population of people of color, the group was still considerable. Due to the lack of
sources for the first half of the eighteenth centuries, it is difficult to determine its
exact size. However, it is estimated that between 8,000 and 13,000 enslaved indi-
viduals of private owners lived on Curagao in the eighteenth century’ first three
decades. In 1715, Willemstad’s white population, by contrast, consisted of 815 indi-
viduals.* As Van Schagen’s letter shows, Curacao’s white minority experienced the
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large majority of both enslaved and free black and colored inhabitants as a severe
threat to public order and their safety. Two aspects of the letter stand out. First, spe-
cific rules were imposed upon the black and colored population, making no distinc-
tion between free and enslaved persons, and second, the administration of justice was
a means to keep these groups under control. Repression and prosecution were thus
a means to maintain the racial hierarchy. However, the authorities also had to take
the enslaved population’s size into account. This size was the group’s power recourse,
allowing them up to a certain extent to ‘negotiate and bend the rules of the game.”
Consequently, the introduction, and the enforcement of rules, was not merely a top-
down process but also a result of the ‘negotiation’ of the diverse population. This
chapter will examine this process by tracing how criminal justice was employed to
control the enslaved population on Curacao.

Colonial jurisdiction

The historiography on Curagao’s administration of justice focuses primarily on
jurisdiction and legal regimes. J.A. Schiltkamp argues that the charter of 1629, titled
Ordre van Regieringe soo in Policie als Iustitie, issued by the States-General at the very
beginning of Dutch colonial expansion, enforced a relatively uniform Dutch legal
system upon Dutch colonies in America. The ‘order’ organized the colonial admin-
istration of justice and implied a juridical hierarchy. Colonial authorities were to
follow metropolitan law and in cases where this law would not suffice, colonial
administrations could turn to local customary law and additionally to Roman law.®

Other scholars have justly questioned the uniformity of this legal system. Alan
Watson points out, for instance, that there was no Dutch codification of slavery
while this institution was of utmost relevance in Atlantic colonies. France had, for
example, issued the Code Noir for that purpose. Furthermore, in practice, Roman
law was hardly used in Dutch colonies.” Indeed, in an exploration of the position of
free people of color in the justice system of Curagao, Han Jordaan shows that local
ordinances were dominant, rather than Roman or metropolitan law. According to
his study, the Dutch States-General did consider treating free colored persons equal
to a slave a deprivation of the rights of free citizens. However, the States-General did
not act against the colonial elite that treated juridically free persons as slaves — only
if mistreated free persons of color litigated up to the States-General itself. Moreover,
persons of color, both free and enslaved, had hardly any rights in court. For instance,
they could only make a case against white individuals under exceptional circum-
stances, and could only testify if a white person ratified it.* In other colonies in the
Americas, enslaved persons’ position in criminal justice was similar.’

The development of colonial justice regimes was a battleground that did not
strictly follow European legal developments. Colonial contexts stimulated the emer-
gence of various coexisting legal regimes, in other words, ‘legal pluralism.'’ Dif-
ferent regimes were imposed to enforce social order but could also be employed
by subjugated persons to consolidate their status. In Suriname, for example, many
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religious groups, such as German and Portuguese Jews, and protestants, had their
own jurisdiction until over the course of the eighteenth century, colonial authori-
ties enforced a more state-centered legal order.!" Another significant jurisdiction in
Atlantic colonies was the slave owners’ legal authority over their slaves. According
to eighteenth-century property ideals, masters should have full autonomy over their
slaves. However, colonial governments claimed the right to limit this autonomy
in light of the maintenance of public and economic order — a challenging task
in societies founded upon racial subjugation and slavery. Consequently, the bor-
ders between colonial authorities’ and masters’ jurisdictions were a continuous bat-
tleground."”” Natalie Zemon Davis has also drawn attention to the position of an
African-Creole jurisdiction in Suriname, and has shown the conflicts between the
different jurisdictions."

Despite the juridical boundaries, the Cura¢ao administration could practice jus-
tice at its own discretion. Criminal justice was closely tied to local ordinances and
aimed at maintaining the economic and racial order by controlling the majority
group of persons of color. Consequently, ordinances to control enslaved persons
often also targeted free persons of color. The authorities thus ignored the juridical
distinction between free and enslaved persons. The position of free people in the
Curacao courts of justice has received considerable attention." The relation between
enslaved people and the administration of justice, however, requires more explora-
tion. This chapter explores experiences of enslaved persons through criminal court
cases. It tries to shed light on the everyday decisions that people living under slavery
made and how the colonial authorities attempted to control the enslaved population.

Rather than a statistical inquiry of the subject, a qualitative analysis of the admin-
istration of justice will clarify the experiences with the justice system and the meas-
ures of control of the colonial administration. An examination of Cura¢ao’s criminal
court cases between 1730 and 1743 yields 27 cases against enslaved individuals."
These court cases were all supervised by the same prosecutor who took office in
1730: Jan van Schagen. Besides this fiscaal, the Council of Curagao played an impor-
tant role, since the Council both rendered justice and created legislation. After 1743,
the criminal court cases have not been documented centrally up to 1757. Although
the documents are frequently verbose, readers should be aware of some silences and
limitations. The criminal court cases contain only those offenses that the authorities
deemed threatening to public order and transcended masters’ jurisdiction. As will
be discussed later, most ‘crimes’ were not trialed by the fiscaal but settled by masters.
Furthermore, although enslaved persons give a rare glimpse of their personal lives in
the inquiries’ interrogations, they were often tortured, as was common in the early
modern world, and as a result of that their testimonies presumably contain distor-
tions of the events they reported about.

In parallel to the analysis of court cases, local ordinances of the first half of the
eighteenth century are examined. These regulations show the authorities’ concerns
about contemporary problems on the island and how they tried to control these
issues. It is important to bear in mind that only what was not considered ordinary
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features in these sources. The chapter focuses on three main types of offenses in
Curacao, which were frequently prosecuted: running away, robbery, and violence.
Lastly, the experiences with informal justices will be covered.

Running away

On 13 February 1740, several enslaved men from the plantation Altena caught a
man named Christoffel slaughtering a stolen sheep. Christoffel tried to run away, but
was brought to the public prosecutor where he was interrogated. It appeared that the
thief was a runaway slave, who had left his owner Lucas Copius eight days before.
According to his interrogation, Christoftel used to work at his master’s house, where
his food rations were sufficient. However, at times, Christoffel was sent to work
in the harbor, where he transported water and firewood on his canoe and had to
deliver Copius nine shillings a week. If he failed to do so, he was severely beaten.
In February 1740, Christoffel was beaten severely and ran away after he had turned
over with his canoe spoiling the wares. As the days passed, he became too afraid of
the prospective punishment to return to Copius. Christoffel grew hungrier, and
slaughtered two unattended turkeys and later the aforementioned sheep from the
plantation. He ate parts of the meat but also tried selling it.'®

Around the same time, two other enslaved individuals, Jamais and Tjico, ran
away too. Jamais left after an argument with the boatswain of his owner’s ship. By
hiding in a forest and on the plantation St. Jan, he managed to evade the authorities
for about three months.'” Tjico deserted as the rations his master provided were too
meager. After being expelled from the plantation St. Cruijs by the bomba (foreman of
the slaves who was enslaved himself), he encountered Jamais on his next hiding spot:
the plantation St. Jan. Together, they stole and slaughtered five sheep from the plan-
tation Klijn St. Martha, where they were apprehended. They claimed that they had
no chance to sell the meat.'" All three runaways received severe flogging and brand-
ing as a punishment, and Jamais was exiled."” Exile was a harsh punishment as one
was forced to start a new life with a stigma. Running away was considered a severe
and dangerous offense and runaways were always stigmatized by being branded. The
fiscaal, Van Schagen, had initially demanded a heavier sentence for Tjico and Jamais.
He required the death penalty, and that their corpses should remain hanging on the
gallows, ‘until [the corpses] will be consumed by air and birds of the skies” However,
as the trial was delayed for over a year and the suspects remained imprisoned, the
council requested Van Schagen to mitigate the penalty.®’

The cases against Christoffel, Jamais, and Tjico show some considerations and
strategies of runaways in Curacao. The way the master or superior treated the slave
was crucial in the decision making. Although the act of deserting was an individual
choice, if lucky, one could collaborate with other runaways. Even when working
together, however, it was hard to stay out of the hands of the authorities in Curagao.
Unlike Suriname, for example, the terrain was not fit for hiding, and the island
was too small to create distant maroon communities. So, Curag¢ao runaways tried
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to hide on plantations in the hope of not being not discovered by the bomba. The
other enslaved persons on plantations tolerated runaways among their ranks to some
extend as they were also willing to apprehend runaways who tried to steal their
owner’s goods. Most likely because other enslaved people would be held account-
able for the disappearance of livestock.

Therefore, desertion primarily had to happen overseas — which was a viable
option due to Curacao’s maritime structure. The WIC registered 585 runaways
fleeing the island or Curagao’s vessels between 1729 and 1774. Most of the men
were enslaved seamen and most female runaways were sellers. These runaways could
rely on or turn to smuggle routes, their maritime network, or hide on ships. Often,
they moved to Spanish America, where the Spanish crown promised freedom to
slaves of protestant nations if they would convert to Catholicism.?' Of course, the
Curacao Council tried to control the desertion of slaves overseas. In 1693, measures
were introduced to increase the Council’s control over ingoing and outgoing ships.
Skippers had to provide the fiscaal with a list of the officers and sailors.?* In 1710, the
council complained that both indebted (white) inhabitants and

mulattos, and negro slaves that want to escape their masters, yes even murderers
and homiciders as other delinquents, to the great detriment of justice . . ., and
sometimes with knowledge of the skippers or officers run away from this island.

Consequently, skippers now had to provide the fiscaal with a list of all passengers and
crew, everyone aboard had to carry passports and enslaved passengers had to show a
letter of permission from their owner. The fiscaal could come aboard at any moment
and hand out fines of 50 pieces of eight for any offense.

In 1714, however, the Council saw a need to tighten the rules on ships. A new
rule required that the governor should be informed if there was any slave aboard. If a
hiding slave was encountered on a voyage, the skipper was obliged to send the refu-
gee back to Curagao. Lastly, the fine for transporting undocumented persons rose
from 50 to 200 pieces of eight. The Council felt compelled to repeat the ordinance
in 1715 and 1717, which indicates that the rules were not sufficiently followed.*
The rules were extended in 1742 to all free persons of color who had to prove their
freedom with a special passport costing two reals. Again, the measures had only a
moderate effect, and the Council drew attention by repeating the ordinances in the
subsequent years.”

Another strategy of the authorities was to make free people of color take part in
further controlling slave mobility. The black and colored militia probably already
existed before 1738 but was formalized by Governor Isaac Faesch in 1740.%° A few
years later, all free men of color over 16 years old were obliged to participate in the
militia. A major assignment for the militia was to prevent marronage to the Span-
ish coasts by standing watch in the harbor. Moreover, the militia was to apprehend
and return Spanish maroons that fled to Curagao to convince the Spanish of their
‘friendship, which would help retrieve Curagao’s citizens’ runaways. Furthermore,
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the Curacao authorities tried to recapture the runaways in Spanish America by
making agreements with the Spanish and indigenous groups. In 1748, the Council
announced a trade of runaways with Venezuela and encouraged all inhabitants that
lost slaves to report the names.”” While initially the cooperation with Venezuela
played out well, from the 1750s, the alliances deteriorated.?®

For Christoffel, Tjico, and Jamais, these policies made an escape overseas
extremely difficult, except if they had the connections to escape abroad. However,
the real issue that might have decreased desertion of enslaved people would have
been the improvement of the treatment of slaves. Although the interrogators of the
three apprehended runaways were aware of the direct relation between mistreatment
and flight (one of the first questions in the interrogations concerned how their own-
ers treated the slaves), it would take up to 1750 until the Council asked its inhabit-
ants not to molest free people of color. More serious warnings to masters toward

their slaves were years away.”

Robbery

Many of the court cases against enslaved persons concern robbery. Ordinances show
that theft was a recurring problem: in nearly all regulations or restrictions regarding
people of color, the Council referred to theft. For example, a curfew had to pre-
vent burglary during the night.”” Moreover, the Council repined that many ‘negros
and other slaves commit publicly, also surreptitiously and illicitly, robberies of vari-
ous sorts of wares, which they sold to ‘malicious and greedy Christians and Jewish
people.” These actions all led to significant damages for the ‘righteous’ merchants
and shopkeepers. As merchants had the habit of sending enslaved workers with
their wares to vend on streets, one could not distinguish honest trade from ‘thiev-
ish negros and other slaves. Consequently, the Council prohibited all street vending
by people of color, except for food products, such as fruits, vegetables, and meat.”

Similarly, to desertion, these ordinances hardly helped to prevent stealing. Theft
was omnipresent and happened in domestic spheres, on plantations, in the city, and
at sea. The loot sometimes barely had any value. In other cases, it was humongous.
All convicted enslaved thieves received flogging, and most also were branded. If the
thief repeatedly committed crimes or was considered a leader, he would be banned.
In a few cases, the death penalty was given for robbery. In 1737, a man accused of
theft, Cupido, received the death penalty by hanging. He belonged to a Company
plantation and broke into the plantation’s storehouse where he stole twelve bushels
of corn. The Council recalled in the verdict that all burglars of ‘houses, storehouses,
bars, and all other private yards’ would be punished by death, although no death
penalty is given in other cases of burglary.”> However, no such ordinance has been
encountered, neither has it systematically been practiced.

That robbery was considered a serious crime, can be further illustrated by the case
of Jantje, owned by Jacob Senior. On a night in July 1740, Jantje quietly visited his
wife Toemba, who lived in the house of her owner, Juan de Palma. Around the same
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time, a window of the stockroom reportedly broke, and the lock was forced. De
Palma, alarmed by the noise, found Jantje with Toemba. Jantje admitted to De Palma
that he had broken into the stockroom and was brought to the fiscaal. However, to
the authorities, Jantje denied being responsible for breaking in and said De Palma
broke the window himself to catch the couple red-handed. Jantje had only confessed
to De Palma because he was afraid of beating. Having two contradictory stories, the
interrogators threatened Jantje with torture, who then ‘voluntarily’ admitted to hav-
ing forced the lock with a nail and stealing three bushels of corn and giving them to
Toemba to sell, but he persisted that De Palma broke the window himself in order
to catch him with Toemba. According to the fiscaal, the thief committed a severe
crime. What did not help Jantje’s case was the fact that two years prior, he had run
away and robbed an iron cup and a turkey for which he was flogged and branded.
This all attested to ‘overgiven boldness’ and the husband got beaten, branded, and
exiled.* It is possible that De Palma had set Jantje up. Presumably, De Palma was
incensed with Jantje’s nightly visits to Toemba and had to find a way to apprehend
the visitor. Although it was not ordained until 1767, it is not likely that inhabitants
could freely punish or beat other’s slaves.” After 1767, the aggressors could receive
at most a fine to diminish the financial damages of the impaired owner.” In order
to avoid being prosecuted, or trouble with Jantje’s master and the authorities, De
Palma might have decided to trap Jantje and let the fiscaal resolve a serious robbery.

As the runaways Christoffel, Tjico, and Jamais already have shown, robbery of
livestock was omnipresent. The Council considered this very problematic. In 1731,
an enslaved man named Souka chased one of his master’s costly foals outside the
plantation and slaughtered the animal. According to his confession, Souka had no
opportunity to sell the meat. As the Council wanted to deter other enslaved persons
from stealing, Souka was condemned to the gallows and would remain hanging until
his corpse would be disembodied. His co-conspirator, Juan Domingo, who helped
Souka skinning the foal and was rewarded with a piece of meat, was condemned to
severe flogging.™

Yet, the reasons why an enslaved person slaughtered livestock and which animal
was killed were considered relevant facts to the Council. For instance, an enslaved
man named Barkentijn was trialed for slaughtering livestock. He caught three horses
on two different occasions, but he ultimately got apprehended in the very act. Bar-
kentijn should be punished by death, like all thieves of cows, horses, and sheep, the
Council wrote in the verdict. However, three considerations brought the Council
not to condemn the thief to death. First, Barkentijn did not steal the horses, but
he ate the horses and his hunger was his sole motivation to slaughter the animals.
Second, Barkentijn did not choose the ‘sweet scent” of mutton, which was edible
by ‘other humans.’ Last and possibly most important, Barkentijn had no intention to
sell meat, get ‘free of chains, and refuge from his owner. Despite these considera-
tions, Barkentijn did break the rules and severe punishment should still deter others.
Although he did not receive a death penalty, he was nevertheless flogged with a rope
around his neck, was branded, and for eternity exiled to work in Bonaire’s saltpans.”’
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Barkentijn’s case illustrates many dilemmas of the Council. Even though the
authorities might have sympathized with an enslaved person due to the circum-
stances of the crime, they would never pick his or her side in a trial or demand of
the class of masters a better treatment of slaves. The Council was intertwined with
the colonial, merchant, and planter elites who had no benefit of reducing a master’s
power over one’s slave. In addition, fighting robbery by slaves meant opposing pos-
sible financial consolidation of enslaved people. This was important, because it could
result in manumission. As mentioned in Barkentijn’s verdict, the fact that he did not
choose to vend the meat and accumulate money was an alleviating circumstance.

Capital was an essential means to pursue one’s freedom. There were various for-
mal routes to freedom in Curagao. As in other colonies, manumission was relatively
more accessible for those working in urban areas, where enslaved persons often
worked as a day laborer or specialized in a craft or trade. In eighteenth-century
Curagao, some 2,787 manumission letters were handed down and around a third
of these manumissions were bought by enslaved persons. They saved up money
or received a loan from an acquaintance. Nearly 60% of the manumissions were
granted. Masters might choose to release someone from bondage, for example, as a
reward for their loyalty, because they were their own child, or, in times of economic
adversity, to dispose themselves of the costs of feeding their slaves. Lastly, from the
1740s, a pro forma manumission existed in Curagao, a temporary manumission for
seamen of color, who could be sold as a slave if pirates or privateers captured them.
Often the pro forma manumitted sailors had to make a deposit, so they were more
likely to return.*

The prospect of freedom, or hope for a better future, was necessary to keep
an enslaved population under control. If there would not be such a perspective,
enslaved persons might have more reason to revolt against their oppressors. How-
ever, if one had no means to earn money or an owner that seemed willing to release
the chains, there was little hope for manumission. Desperate needs led to desperate
deeds. Early on a summer morning in 1735, two enslaved women, Martha Patta and
Anika, sneaked into the mill and residence of Gijsbert Gales. Rather than quietly
robbing belongings, Martha and Anika left off with an enslaved African woman that
just arrived in Curagao and was recently bought by Gales. The captors hid the cap-
tive with an accomplice, an old black man. They planned to sell the hostage on the
first occasion and use the profits to buy Martha’s freedom. Presumably, afterward,
Martha would help to free her co-conspirators. However, the authorities found out
and trialed Anika. She was condemned to hanging and her corpse to remain a deter-

9
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rent.”” The court case against Martha has not been found, but it is unlikely that she

received a mild sentence.

Violence

Violence was omnipresent in Atlantic slave societies, and Curagao was no excep-
tion. Most daily violence of slave owners or white inhabitants against slaves did not
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make the records. The slave owner’s jurisdiction was hardly challenged and regulated
by the authorities. Violence originating from persons of color, however, was being
strictly controlled.

A thorn in the white population’s flesh were continuous gatherings of colored
inhabitants. In October 1740, Governor Isaac Faesh grumbled about unbearable
chaos, caused by ‘coloreds and negros, both free as slave At night, the ‘good inhab-
itants’ were being disturbed and ill-treated. Besides their unseemly lifestyle, the
population of color also dared to play their instruments all day and night while they
drunk and danced. Often, these rallies resulted in ‘fights with knives, sticks, fists and
such. Consequently, the Council saw the need to dictate ‘regulations for negros and
mulattos.” After 9 p.m., all persons of color were to carry only a lantern and, if they
had any, a sign of their master. If they brought any other belonging, it would be
confiscated. Furthermore, playing the violin, drum, trumpet, or any other instru-
ment was prohibited. This applied to streets, ships, vehicles, and even homes. The
first violation of these rules would result in rigorous flogging, the second in penal
servitude in Bonaire’s salt pans, the third in eternal exile. In addition, pubs could not
serve alcohol after 9 p.m. to persons of color. The (white) owner would be fined, or
the pub might even be closed if they did so. Presumably, customers would be con-
demned to the abovementioned punishments. Moreover, fighting would be penal-
ized. Enslaved persons would receive corporal punishment, while free people would
have to pay fines, which would increase if weapons were used. If free people had
no means to pay, they would receive corporal punishment as well. Violence against
whites would aggravate the penalty and always lead to corporal punishment, as was
‘customary’ in Curagao.*’ Similar measures against the population of color were also
enforced in other Dutch slave societies. In Suriname, for example, a curfew from
8 o’clock was eftectuated in 1747, and from 1749 onward, enslaved persons were
obliged to carry a lantern. Moreover, the Paramaribo pubs were also subject to strict
rules for nightly interactions between white and colored persons.*!

In the eyes of the Council, gatherings of people of color led to chaos, hub-
bub, and violence. Only through rigorous repression could this be contained. For
decades, the Council had already noticed a relation between late-night gatherings,
music, and violence. In 1710, the administration remarked that ‘malicious negros
and mulattos, both free and slave, on all nights to 9 o’clock occupy the streets and
alleys with bases, violins, and guitars to deliberate, rake and assemble . . . to plan
various insolences, thieveries, burglaries.’** In 1720, once more, a prohibition of
gatherings was implemented. The Council complained about the musical rallies and
felt threatened by the large stick fights held by persons of color.* In both ordinances,
the Council advocated repression.

However, these measures seem to have been ineffective. The 1740 ‘regulation
for negros and mulattos, for example, was republished in 1741, 1743, 1745, 1749,
1750, 1754, 1768, and 1794. Often an ordinance was repeated when rules were
not respected. For instance, on 6 June 1741, Juantje Metselaar attended the funeral
of Claas. After the funeral, a group of free and enslaved persons went to the free
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woman Susanna’s house. Around 7 p.m., Juantje and his buddy Barthool went
for a walk. There they encountered Codjo, who also attended the funeral, with a
bloodied knife. Juantje asked Codjo what the matter was, and the astonished Codjo
responded that Abba had cut him, but Codjo ‘gave’ Abba ‘more. Then Codjo ran
off. Juantje and Barthool rushed back to the house and, indeed, encountered a mor-
tally wounded Abba. A day after, two surgeons declared that Abba had died quickly
because the stab wound under the left shoulder cut Abba’s lung.**

The Council was outraged. Besides republishing the 1740’ regulations, a pub-
lication was spread announcing that Abba, slave of the militia, was murdered by
Codjo, who had fled after his felony. As Codjo would hardly be able to take refuge
without any help, the Council directly turned to Curagao’s inhabitants. A bounty of
25 pieces of eight was put on Codjo’s head. Helping the fugitive would be punished
firmly: white inhabitants would receive a fine of 200 pieces of eight, persons of
color, both free and enslaved, would be flogged and branded.*

In a new placard from the same date, the Council complained about the continu-
ous and increasing disorder. Free and enslaved persons, it wrote,

divide themselves into troops and parties under the presumption of being invited
to funerals, weddings, and alleged combites,* . . . employing the cry or the name
of Birosi and Japans and attacking each other with fists, sticks, stones, knives, and
other weapons’*’

The Curacao elite perceived the gathering as a nexus of aggression. Moreover, it
appeared if there was recurring violence of the groups ‘Birosi and Japans’ in play.
They seemed to attack each other with sticks and other weapons systematically.
Nonetheless, it is improbable that this violence emerged around gangs. Jordaan
points out that Curagao’s colored population held festivities with loud drum music
and traditional mock fights with sticks and that it is conceivable that celebrations,
dance, music, alcohol, and the miserable circumstances of enslaved life resulted in
conflicts that white persons misunderstood as recurring gang violence.” Neverthe-
less, the administration further constrained all gatherings of people of color with
these regulations of 1741. Combites and conventicles in houses were no longer per-
mitted, as was attendance to these gatherings. Furthermore, at most six persons of
color were allowed to attend weddings and funerals. After the ceremony, attendees
were to head home directly. Ignoring these rules would result in flogging, branding,
and banishment. All this was to be enforced by the black and colored militia.* For
Codjo’s prosecution, all these stringent measures were in vain. The murderer was
nowhere to be found. Three times the Council spread a publication to summon the
fugitive and ultimately trialed to felon by default to eternal exile.*

Most violent offenses among people of color trialed by the Curacao administra-
tion of justice were not due to cultural gatherings of festivities. The administration
only prosecuted this violence if it was excessive, involving the mutilation, or murder
of a person of color, or it had to involve white victims. The reasons for violence
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often emerged from personal grudges and happened in domestic spheres, on streets,
and at work. In 1730, for example, Juan was prosecuted for the murder of his wife,
Catherina. We can only guess the reason, as it was not mentioned in Juan’s verdict.
We only know that he wrung Catherina’s neck and then cut her throat. Juan con-
demned to be flogged and burned alive.”!

Not all violence prosecuted by the Council resulted in the death penalty. On 9
November 1742, Dianora, a woman that belonged to Samuel Fransisco Stuijlingh,
reported to the fiscaal that ‘a while ago, Cocoroco had been hitting an enslaved
woman, Mitje, with a stick. A white man that passed by tried to stop the violence
by throwing a stone at Cocoroco. ‘Thank God, Dianora said out loud, ‘because it
does not suit a big negro to hit a negress with a stick.” Another enslaved man, Juan
Pedro, overheard Dianora’s relief and responded: ‘I will find you, you who blesses
a white because he throws stones to the negro. He finished his threat with a blow
of his stick. Dianora fell on the ground, fainted, and had to be treated by a doctor
with an injury on her head.®® A while later, the son of Dianora’s master, Johannes
Stuijlingh, saw Juan Pedro passing through his father’s properties. The son followed
the enslaved man and asked him if it was not him who attacked Dianora. Naturally,
Juan Pedro denied it, but other enslaved persons of the Stuijjlingh family confirmed
it was indeed the aggressor. Johannes then detained Juan Pedro and brought him
along the way to the fiscaal. However, Juan Pedro managed to extricate himself,
throwing Stuijlingh on the ground, and ran off. He was apprehended a little later
and was condemned to flogging and branding for Dianora’s injury and throwing
Stuijlingh on the ground.”

Naturally, in a society where human beings are subjugated because of their color
or descent, much violence targeted the subjugators. Resistance against the hierarchy
and the lawlessness with which the colored population was treated was omnipres-
ent and rigorously punished. Violence from people of color, enslaved and free, was
indeed the anguish of the white population. Whether some crimes happened as
ascertained by the administration of justice or whether they were wrung a confes-
sion by torture, some stories must have stimulated the fears of Curagao’s white
inhabitants. In 1734, Louis was held captive for three months by his master Nico-
laas Willemsz after running away. According to the verdict, Louis asked Annika to
‘invent a means’ to get him out of the chain and provided Louis with poison, which
he then cooked through a cauldron of water. The water was used to prepare a plate
with beans and cornmeal porridge sent to Nicolaas Willemsz. Another white man,
Hendrick van Purmerent, visited the caboose and got provided with tea of the same
poisoned water by Louis. Both Nicolaas and Hendrick ended up vehemently vom-
iting, losing consciousness, and ultimately demising. Whether Louis and Annika
were responsible for the death of the two men or not, they awaited a grim fate.
The council wanted to show other ‘malicious’ people what happened to murder-
ers. Louis would be ‘broken upon the wheel vividly, furthermore, his body cut to
pieces and the head put on a stake, after that the pieces put to hang on the gallows
on the roads’ The accomplice Annika was humiliated too. Although she passed away
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in prison, her corpse was to be mutilated and displayed similarly to Louis’s and her
organs were to be cut out and thrown in the sea.>

Enslaved persons stood up for each other when mistreatment occurred. Aletta
Elisabeth Thielen reported on 1 November 1742 that three enslaved women
attacked her. Around 5 o’clock in the afternoon, Thielen saw two enslaved women
fighting. According to her own and other witnesses’ statements, Thielen tried to
interfere by hitting the fighters with a bull’s pizzle. Three other enslaved women
who lived nearby, Agnietje, Grasie, and Lucresia, noticed the scene and tried to
prevent Thielen from further beating the fighters. Lucresia grabbed the bull’s pizzle
out of Thielen’s hand, Agnietje slapped the assaulted woman in her face, and Grasie
hit her twice on the shoulder. If Agnietje and Lucresia had not held Grasie back, she
would have attacked Thielen more fiercely, two witnesses remarked. While retreat-
ing, the three attackers loudly called out ‘abusive terms and malicious expressions’
against Thielen and her family. Agnietje, Grasie, and Lucresia were condemned to
flogging and branding.>®

As was custom on the island and in slave societies, violence against the subjuga-
tors could not be tolerated, so Louis and the three women’s punishment was also
meant as a deterrent for other people of color, both free and unfree. Heavy pun-
ishments awaited any person of color attacking white inhabitants. White people
were, however, not entirely above the law and they were prosecuted for committing
violent crimes against other white persons. Some punishments consisted of fines
that would turn into corporal punishment if the payment would not be fulfilled.>
Others were condemned to flogging and exile, like people of color.”” The death
penalty could also be imposed, although less painful and gruesome than executions
of persons of color. In 1735, a firing squad executed a white man condemned for
murder.”® However, no white individuals were trialed for violence against people
of color, either free or enslaved. Only in 1774, an assault from a white inhabitant
against another inhabitant’s slave made it to court, but merely because of invasion of
the master’s jurisdiction and devaluating of his properties.*

The loss of ‘capital’ due to the mutilation or death of enslaved persons was an
issue, according to the slave-owning elite. In October 1738, the Council established
a tax, the swarte hoofdgeld, at inhabitants’ request. The Council would charge inhab-
itants for every slave they possessed and two weeks later, free persons of color were
charged with the tax too. The tax was intended to compensate owners of murdered
enslaved persons, enslaved who died in prisons awaiting their trial, or were executed.
No compensation would be given to the owners for runaways or persons commit-
ting suicide.*

Protecting the racial hierarchy was essential to the colonial elite. To that end, the
Council resisted significant pressure from the metropolitan authorities. In the late
1730s, the public prosecutor remarked that Governor Juan Pedro van Collen, who
then had to approve of any investigation by the public prosecutor, had prohibited
him from summoning Claes Vischer and Jurriaen Pool. These brothers lived on
Curagao, and according to some rumor, they had murdered the merchant of color
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Andries Sotto in Caracas. The Council argued that the murderers could not be tri-
aled as the assassination did not happen in Cura¢ao. The board directors of the WIC
in the Dutch republic contended that this argument was invalid, as it would also
imply, for instance, that pirates could not be prosecuted on the island. Consequently,
the investigation had to occur, and the board of directors demanded to be informed
about the true reason behind the opposition of the Council.”’ Neither Van Col-
len’s response, who was fired around that time, nor an investigation or a court case
against the brothers can be found. However, Van Collen’s answer would presumably
not be any different than letters the board of directors received some 30 years later
from the Council: custom dictated that whites are not prosecuted for assaulting any
person of color.

Informal justice

Only a fractional part of offenses found their way to the criminal court of Curagao.
The studied court cases and ordinances show that criminal justice was used if either
white people or public order were threatened or disadvantaged by offenses of per-
sons of color. What happened if no white person was involved? How could enslaved
individuals procure ‘ustice’> Minor offenses were likely treated under the mas-
ter’s jurisdiction, which arguably was one of the most significant jurisdictions for
enslaved persons’ daily lives. The limits of the Council’s jurisdiction and the master’s
regime were vague and difficult to reconstruct, mainly because punishments were
hardly registered. In Suriname, crimes that were deemed a threat to public order, or
crimes for which a master intended to whip an enslaved person more than 50 times,
were to be trialed by the authorities from 1759 onward.® Similar written regulations
of the master’s and the Council’s jurisdiction were not introduced in Curagao until
the 1790s.%

However, presumably more crucial for enslaved persons’ quotidian experience
with justice in slave societies were African-Creole jurisdictions. In Suriname, for
example, so-called Lukamans (diviners), Bassias (foreman who was a slave himself),
and other enslaved skilled individuals played an essential role in this jurisdiction.
The bassia introduced new enslaved Africans to the plantation, had an important
role in maintaining order, and executed punishments. He was furthermore a kind
of middleman between the slaves and their master. Offenses were investigated and
trialed by the lukaman, a diviner who was said to be able to talk to corpses and gods
and use enchantments for hunting down perpetrators. He prosecuted people for
violations or immoralities like theft (between persons of color) or adultery, mostly
between enslaved individuals.® So far, the African-Creole jurisdiction in Curagao
has hardly been studied. A rare exception is Bastiaan van der Velden’s monography
on the developments of jurisdictions in Curagao. Van der Velden describes various
African legal traditions, several African-Creole juridic organizations throughout the
Caribbean but found no empiric foundations for the existence of African-Creole

legal practices on Curacgao.*
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Nonetheless, a 1719 criminal court case confirms the presence of an African-
Creole legal tradition on Cura¢ao. Two enslaved workers of a free black inhabitant,
Anthonij Ambree, were denounced by the carpenter Jan Kock for stealing three
cedar planks. Jan Kock wrung a confession from the two workers, Manuel and
Domingo, but both maintained that Kock forced them to admit stealing the plank
and during their interrogation by the fiscaal, both denied stealing it. Their master,
Anthonij Ambree, was also interrogated by the public prosecutor and denied the
theft. A fascinating little glimpse of the existence of an African-Creole legal tradition
is given by a witness statement of Kock’s enslaved worker, Guacoe. He mentioned
that the wife of Anthonij Ambree provided him with money to hand over to the
fiscaal’s bomba to ‘practice his arts to know who had stolen the planks.” However, the
wife of Anthonij Ambree was not the only one that called for the help of the bomba.
The bomba declared to Guacoe that he would only reveal the truth if ‘he had the
money, that Jan Kock promised him but did not give’® Both Ambree and Kock
had the intention to request the ‘arts’ of the bomba to find a solution in their case.
This indicates that both white and colored inhabitants procured ‘truth’ through an
African-Creole jurisdiction. Remarkably, it was the public prosecutors’ bomba that
played a crucial role in this jurisdiction. Sadly, the interrogation does not reveal if
this was coincidental or not. Although this little glimpse raises more questions than it
answers, 1s likely that this legal tradition played a significant role in persons of color’s
experiences with justice in Curagao.

Conclusion

This analysis of Curacao’s criminal court cases, ordinances, and correspondence
with the board of directors in the Dutch Republic shows that the Council sought
to control enslaved and free people of color to prevent running away, robbery, and
violence. In order to oppose the refuge of enslaved persons, authorities primarily
focused on regulating mobility on ships: skippers had to provide lists, and people of
color had to provide special passports. Running away on the island proved difficult
as the ways to stay out of the authorities’ and slave owners’ hands were limited. Fugi-
tives had to hide on plantations and steal to provide a livelithood. This offense was
considered grave and consequently heavily punished. Although authorities noticed
the direct correlation between masters’ treatment of a slave and running away, the
Council did not intervene in the owners’ jurisdiction.

Theft by enslaved individuals was also severely prosecuted. The strong penalties,
ranging from beating to death, were meant to frighten people of color. Besides pro-
tecting white inhabitant’s property, authorities also tried to oppose enslaved persons’
financial consolidation. If they acquired capital, they might be able to buy their
freedom, which would result in a double loss for the white population. The motives
behind theft and the intentions of the person prosecuted for theft played a role in the
severity of verdicts but the punishments remained harsh.
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The most significant fear of the white inhabitants was violence by persons of
color. Any event that could lead to an eruption of violence was under close attention
of the Council. The many regulations primarily show us that the authorities failed
in repressing the population of color and indicate that many frictions took place.
Most cases of violence present in the criminal court involved severe injuries or death
of enslaved persons caused by people of color. Most cases of violence by enslaved
people were probably dealt with within the domestic jurisdiction. Most importantly,
any minor violence of people of color against white persons was severely punished.
The subjugator could not tolerate any minor breach of colonial social and racial
order. Court cases do not show the full experience of enslaved persons with justice
since the limits between domestic and authorities’ jurisdictions remain vague. How-
ever, proof for the existence of an African-Creole jurisdiction, significant for in daily
slave life, was found.

Essentially, any offense by people of color was perceived as a threat to the racial hier-
archy, public order, and white inhabitants’ properties. Criminal justice was employed
to enforce these rules. The court cases described in this chapter and the continuous
repetition of ordinances also demonstrate how people of color both free and unfree
resisted and defied repression, found ways to bend the rules and, accordingly, illustrate
experiences of enslaved persons with the criminal court in Curagao. The criminal
court cases against enslaved persons and people of color shed light on their experi-
ences with the court and daily life in Curagao, even if they remain fragmentary.
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INDIGENOUS POPULATIONS AND
LABOR IN THE DUTCH COLONIAL
EMPIRE — THE EXAMPLE OF THE CAPE
AND THE GUIANAS

Rafaél Thiebaut

Introduction

At the Dutch Cape Colony in 1761, knecht Johan Spring in ’t Veld ordered two
Khoisan, Adriaan and Cobus, as well as a slave named Hermanus to plow the land,
even though it was a Sunday. The latter criticized the fact that they had to work on
a day when they normally rest and received support from Adriaan and Cobus. This
infuriated the European knecht who grabbed his musket and shot Hermanus who fell
dead to the ground.! This case underlines the fact that the Khoisan, the indigenous
African population of the Dutch Cape Colony, of free status, worked alongside
imported slaves in similar conditions. To what extent can we suppose that their
treatment bore similarities with other colonial societies dominated by Europeans?
The Dutch Colonial Empire of the Early Modern Age extended from the Ameri-
cas via Africa to Asia. The Dutch, like other Europeans, installed themselves in these
regions, taking with them diverse institutions from the Seven Provinces. At the same
time, they mimicked practices that were introduced by the Iberian powers, like the
institution of chattel slavery and the transatlantic slave trade, which was indispensable
to develop most colonies, which lacked sufficient labor force.? So slaves were intro-
duced from different regions, often far away, to work on the land. Yet, at the same
time, a free indigenous population subsisted in the shadow of these slave societies.
This created a heterogeneous population that lived under one colonial government.
The Dutch had to find a way to manage this diversity in an effective way.
Historiography has studied extensively the diversity within colonial societies and
the role of labor in these social relations.” The Dutch Colonial Empire has been
no exemption with historians covering important colonial settlements like Batavia,
Colombo, New Amsterdam, Paramaribo and Cape Colony.* Here, the top-down
relationship between colonizer and colonized has received more attention than the
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horizontal social exchanges that existed between social groups whose coerced labor
was used in a similar way. Also, the labor role of these indigenous populations is
often omitted, while historians focused on their political and economic roles. Little
is known about the interactions between free indigenous populations and imported
servile people. What was the role of the colonizer in controlling these individuals of
different origins, ethnicity and status?

A comparative approach to the phenomenon of diversity within different Dutch
colonial societies is also lacking. The Indian Ocean and the Atlantic World, both
dominated by different Dutch political entities, the VOC for the East and the WIC
and other trading societies in the West, are still largely treated as separated worlds.
One of the points of debate concerns how diversity was regulated in both regions,
opposing the preponderance of Dutch-controlled plantation slavery and the raciali-
zation of colonial societies in the Atlantic against the heterogeneous diversity and
openness of the Indian Ocean World.® Building on the recent historiographical
trend partially refuting this dichotomy, the Resilient Diversity research project made
an important step toward a comparative approach to social history between different
Dutch colonies.® As part of this project, this chapter will analyze the developments
that occurred as Europeans organized diversity from a labor point of view. To this
end, it will compare two examples taken from the Dutch Colonial Empire: the
Dutch Cape colony and the Dutch Guianas: Suriname, Berbice, Demerara, and
Essequibo.”

Ever since Richard Elphick and Hermann Giliomee edited The Shaping of
South African Society, 1652—1840, the social history of the Dutch Cape Colony has
received important attention, also thanks to the accessibility of archival documents.?
Following this publication, a whole generation of South African historians like
Nigel Worden, Nigel Penn, Robert-Heinz Shell, Robert Ross, and Susan New-
ton-King all contributed to a better knowledge of the social history of the Cape.’
Their research has given some important reflections on the social and political role
of Khoisan over a period of 150 years. Their role as free laborers, alongside slaves,
however, lacks recent study.

Amerindian labor in the Caribbean and New World plantation slavery has
received even less attention from scholars.!” Probably also due to the political frag-
mentation of the region and to the difficulty to access the archives. And research
has only exclusively focused on “red slaves” and nearly nothing is known about the
work done by free Amerindians.'" This also applies to the Guiana region. Although
Lodewijk Hulsman wrote extensively on this topic, as well as other historians, like
Pepijn Brandon, Karwan Fatah-Black, and Alvin Thompson as well as more recently
Bram Hoonhout and Marjoleine Kars touched upon aspects of the social role of
Amerindians in the Guianas, a thorough comprehension of their labor role in the
colonies is still missing.'?

A comparison between these two regions in studying the pragmatic approach of
the Dutch to diversity is an important step forward. These two regions offer com-
pelling case studies to explore the role of labor in the relationship between European
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colonizer, indigenous free populations, and enslaved workers brought from over-
seas. Although situated on different continents, containing different flora, fauna,
and inhabitants, as well as being administrated by different entities, both case studies
show many similarities: a temporary European presence before the Dutch colonial
conquest, presence of sizeable indigenous populations, an economy dominated by
agriculture, and governance by Dutch private companies.

Indeed, as slave societies, they faced similar problems to maintain the status quo.
The reliance on enslaved workforce and the irregular influx of new captives meant
that both colonies were constantly short of manpower. In addition, it was difficult
to exert control over the servile population in these socially stratified societies, as
the extensive hinterland offered many opportunities for marooning. Finally, there
was a permanent fear of revolts as slaves outnumbered white settlers. But, although

imported slaves and European planters arrived from overseas,'

neither the Cape
nor the Guianas were ferra nullius as they were inhabited by indigenous populations.

The latter played an ambiguous role as they held a status distinct from the free and
unfree portions of these slave societies. Christoph Strobel, in one of the few works
involving the comparison between African and American colonization, analyzes
the transformation of the Amerindian and African communities in Ohio country
and Eastern Cape due to European expansion.'* Indigenous populations were seen
as a military threat, a political ally, and an economic asset. But the fact remains
that Europeans had to cope with their presence in a delicate balance so as to assure
the fragile status quo in these far-away lands. His results show the importance of a
cross-continental comparative approach, though he largely omits the labor question.
This chapter will explore the role of labor in shaping the social status of indigenous
populations in the Cape and the Guianas. Indeed, assuring sufficient manpower and
maintaining order were crucial elements in ruling these different social groups. The
need to respond to the day-to-day realities of these slave societies meant that prag-
matic local solutions were required that could diverge with metropolitan rules. This
chapter analyses how the social status of indigenous populations changed over time,
through changing social situations and with the importation of a servile workforce
and political dominance by the Dutch."

This will be done both on a macro level, by analyzing the measures taken by the
colonial authorities to manage these free and servile populations, and on a micro
level, by studying the day-to-day practices of their co-existence. Local ordinances,

16 were issued by Dutch colonial authorities, often concerning public

or plakkaten,
policy. These show how the local colonial government tried to rule over a diverse
population comprising of Europeans, free indigenous populations and slaves of
various backgrounds. Another important source consists of court records from the
Dutch Guianas and from Cape Colony. Though both were compiled by the ruling
class, they offer a view into the daily living and working conditions of the colonized.
Together they provide a unique insight in Early Modern Dutch colonial rule.

The chapter starts with a short context of the Dutch overseas possessions in

question, then analyzes the role of the Amerindian and African free indigenous
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populations within these colonies. Thirdly, it explores their working relations within
these regions and their relations with the other workers. Finally, it shows the changes
that occurred in respect to the status of autochthones as free laborers.

Context of the Dutch colonization in cape colony
and the Guianas

Both regions were initially sites of temporary European presence before becom-
ing Dutch colonial possessions. The Cape Colony started as a refreshment stop
for English and later Dutch ships en route to and from the East Indies. In the first
half of the seventeenth century, contacts with the indigenous African inhabitants,
the Khoisan, remained limited to the barter of cattle. Khoisan is the generic name
for the Khoikoi, herders, and San, hunter-gatherers, respectively called Hottentot-
ten and Bosjesmannen by the Dutch.” The Khoikoi’s silvo-pastoral communities
had been living off cattle and sheepherding in the Western Cape. While being
reluctant to exchange their precious livestock, they were interested in tobacco,
copper, and iron provided by foreign merchants.'® At the Cape, the Dutch, eager
to assure a continuous trade and better control the prices of cattle, decided to settle
there under the command of Jan van Riebeeck in 1652. The goal was to develop
agriculture in wheat and wine as well as livestock as cheaply as possible for passing
VOC ships.

During the same period, Europeans explored the coast of Guyana and engaged
in limited trade with the Amerindians, especially the Kalina.'"” The latter were inter-
ested in ironware and textiles, which were exchanged for tropical products like
cacao, tobacco, indigo, letterwood, balsam copaiba, and annatto.” Nevertheless, this
volatile trade situation changed in the middle of the seventeenth century, and in
1651, the trading posts that the English had created on the Paramaribo River were
converted into sugar plantations modeled on the European slave societies of the
Caribbean. During the Second Anglo-Dutch War, in 1664, the Dutch took Suri-
name by force.

While Cape Colony was governed by one institution, the Dutch East India
Company, the Dutch Guianas were divided in four distinct colonies, each governed
differently. Berbice and Essequibo were founded respectively in 1627 and 1616.
Essequibo was governed directly by the Dutch West India Company or WIC, and
Berbice was ruled from 1720 by the Sociéteit van Berbice. This society was created
by rich Dutch entrepreneurs similarly to the Sociéteit van Suriname some 37 years
earlier. These societies were private colonial enterprises that organized and ruled
these territories with as goal to make profit. They were granted the right to issue
legislation, which all inhabitants had to comply with. Demerara became a separate
colony from Essequibo in 1745, and was mostly settled by English planters from
Barbados and Jamaica. Essequibo and Berbice remained very modest colonies in
plantation slavery terms: a couple of thousand slaves each at most.”! Both the Dutch
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Guianas and Cape Colony remained in Dutch hands until the Republican and
Napoleonic wars.

Violence was common during the first decades of Dutch presence in both regions.
At the Cape colony, it took three Dutch-Khoikoi wars for colonial authorities to
install themselves durably in the area as the dominant political and commercial actor.
Up to the 1680s, the Dutch authorities in Paramaribo fought against the Kalina peo-
ple, who were finally forced to make peace. From then on, relatively stable coexist-
ence between colonizers and indigenous populations was effective, with the Dutch
preventing these local communities from growing too powerful.”? The terms of
peaceful coexistence were different in both regions. While the Amerindians seem to
have been treated with caution, the Africans at the Cape were forced to either submit
to Company rule or leave.” Indeed, their lands were simply taken over by the Dutch
on their eastward expansion, while land that was in the possession of the Amerindi-
ans could theoretically only be obtained through cession or purchase. They retained
the right to settle, hunt, and fish anywhere they wanted and could live according to
their own laws, customs, and systems of justice.”* One of the reasons that explains the
greater need for cooperation in the Guianas, which contrasts with the Cape, is the
lack of a solid European population and the presence of tropical diseases.

Dutch territorial expansion was essential in the role of the indigenous population
vis-a-vis the European colonizer. As more land was colonized, and the imported
number of slaves lagged behind, the economic development of the colony was hin-
dered. Private planters were regularly complaining about the lack of manpower.
Development was also hampered by an important number of runaway slaves. Indeed,
territorial expansion and marooning went hand in hand as the more distant from the
seat of power, the more difficult it was to control the servile population without help
from the indigenous population.

While both the Amerindian and the Khoisan populations were demographically
quite substantial, this changed over time. At the Cape, the indigenous population
was more and more driven to the outskirts of the colony. The smallpox epidemic
of 1713 killed many Khoisan, but at the end of the century, it is estimated that the
Khoisan still made up half of the population inside VOC-controlled territory or
more than 20,000 individuals.®® The Amerindians must have numbered more than
100,000 before the arrival of the Europeans in the Guianas, and they remained a
majority among the free population in most of the Dutch Guianas, numbering

20 In

more than 5,000 in Berbice for example against only a few hundred Europeans.
comparison, at the end of the eighteenth century, slaves numbered around 15,000 in
Cape Colony and some 10,000 in Essequibo.”’

The indigenous population was thus demographically important and was consid-
ered a potential labor force. In both the Guianas and the Cape, the Dutch struggled
to determine how to make use of these laborers without forcing them. Their legal
status within these social stratified societies was both essential and subject to change

for the benefit of the colonizers.
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Legal status

In these Dutch colonial possessions, under Roman-Dutch law, slavery was institu-
tionalized. In these colonies, governed by local colonial authorities, the status of
the indigenous population was problematic for the Dutch. Indeed, they often lived
outside of the effective colonial control and the political boundaries of the colo-
nies changed regularly. At the Cape Colony, the land of the Khoisan was gradually
absorbed by the expanding colony to the north and east. As a result, the Khoisan
were either pushed eastward and northward or forced to live in VOC-controlled
territories.®® The situation was different on the coast of Guyana, where the territorial
power of the Dutch did not go beyond the riverbed. Consequently, the majority of
the Amerindians remained outside of the Dutch legal system. This made their legal
status when interacting with this system ambiguous at best.

The imposition of Dutch legal authority in these regions was a gradual, unplanned
process. The Dutch were not really interested in ruling indigenous populations, but
preferred controlling their leaders.” Thus, generally speaking, both groups could
exercise justice among their own subjects, but if there was a conflict between the
members of different groups, the Dutch justice system took over. This was especially
the case in the Cape during the eighteenth century as Khoikoi political power was
mostly absent. The Khoisan were convicted by Dutch courts but often through
their own customs.” The important exception was their protection against Dutch
enslavement and maltreatment. For the rest, their legal status remained fluid and
ambivalent, though different from slaves and free Europeans. For example, Khoisan
who killed a European would receive a particularly severe capital punishment, while
Europeans who killed members of the former groups would be punished with ban-
ishment and confiscation of their property.®!

Thus, the legal conception of real frontiers was blurred, creating an important
gray “frontier” zone; some kind of no man’s land where compliance with existing
bylaws was impossible to enforce as political power was slim.”> Amerindians were
clearly in a more privileged situation than the Khoisan. In case of maltreatment,
they could retreat to the interior, which was much more difficult for the Khoisan as
their lands were absorbed by the Dutch.* In Suriname, for example, the Amerindian
population enjoyed total autonomy, being exempted from the “pass” system® and
they had the right to settle anywhere in the colony. As such, they were the only social
group that remained outside of the scope of the Governing Council of Suriname.”

Legally, the Dutch prohibited the enslavement of indigenous inhabitants. Both
the VOC and the WIC wanted to keep up peaceful terms with them.*® Indeed, the
Dutch rulers feared that the enslavement of indigenous populations would eventu-
ally be counterproductive. One important difference: Amerindian slaves existed,
while Khoisan could under no circumstance be enslaved by the Dutch. This differ-
ence can be seen in locally written documents: in Guyana, they speak of vrije bokken
or indianen, as opposed to rode or indiaanse slaven. The former category denoted
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certain groups of Amerindians, like the Arawaks, Kalina, Waraus, and Akawaios,
who were living nearby enough to pose a threat to the colony, and who for that
reason were protected against enslavement in theory.”” At the Cape, where unlike in
the Guianas, slavery was uncommon prior to the arrival of the Europeans, mention
is only made of Hottentotten or Bosjesmannen.

From the beginning of European settlement in the Guianas, Amerindian slaves
played a crucial role as labor force that would be taken over by imported slaves of
Africa during the eighteenth century. While enslaving Amerindians was prohibited
in theory, the multiple repetitions of the legislation imply that it was not always
respected. For example, a 1793 plakkaat stated: “that no Person or Persons whatso-
ever shall be permitted in these Colonies either to Purchase, Possess or treat as Slaves
any of the Free Indians of this Country”.”® It was reissued in 1808. Nonetheless, the
use of Amerindian slaves by the Dutch remained authorized and desirable in food
agriculture; though they were considered unsuitable for heavy work and most of
them seem to have been women involved in domestic tasks.” And the Dutch them-
selves could not enslave the Amerindians but only buy them from local merchants,
though this phenomenon was of little economic significance and heavily regulated.*
The number of Amerindian slaves declined after 1686, becoming negligible by the
end of the eighteenth century, though the slave trade, mostly by the Kalina, never
completely stopped.*!

The social status of these indigenous populations was largely outside colonists’
control and changed over time. The — near — absence of enslavement of indigenous
populations forged the exchanges that existed between the colonizer and these com-
munities. However, in what measure did the Dutch make a real distinction between
slaves and indigenous laborers? The Khoisan, for example, though a heterogeneous
category, were all treated alike; only at the end of the eighteenth century did distinc-
tions start to be made between different ethnic groups.* In Suriname, the Dutch
obtained peace with indigenous populations especially through banning enslave-
ment of specific Amerindian groups, while others continued to be subject to servi-
tude among the Dutch.*

While diversity in most colonies was complicated, with race and social status
going hand in hand, racial stratification in the Guianas and the Cape Colony was
even more complex than in the Caribbean slave societies. Indeed, the free Khoisan
were African, though different from the wide variety of ethnicities, including
Malagasy, Indian, Malay, that composed the slave population at the Cape. At the
same time, the Dutch enslaved some Amerindians, and colonists may not always
have been able to distinguish a free from an unfree Amerindian. This gray zone
was prone to confusion and abuse, and even for the administrators, it was often
difficult to make the legal difference between these social groups. Although thou-
sands of slaves were introduced in both the Guianas and the Cape Colony, the
need for labor remained important, making these indigenous populations a pos-
sible labor force.
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Contacts between the Dutch and the indigenous populations

Trade for food was initially the most important type of contact between the Dutch
and indigenous populations of the Cape Colony and the Guianas but this gradually
changed. The Dutch, from their first arrival, heavily regulated trade with Khoisan —
and later Xhosa — especially concerning cattle or alcohol.* Trade was even banned
in 1700, because of the bad treatment of the Khoisan, who were often beaten and
stolen from, which led to Khoisan retaliations through violent raids on the outer
Dutch settlements.” Trade was reopened in 1707 up to 1727 when it was again
banned for the rest of the century due to violence in this “free for all” competition.*

Dutch trade with Amerindians in the Guianas continued to be important
throughout the first half of the eighteenth century, and became increasingly regu-
lated. In 1714, for example, trade in slaves, annatto (a condiment), and copai balsam
was prohibited.*” Some 70 years later, in the case of Suriname, all trade with free
Indians was illegal, unless the trading goods were shown to the governor.* This
was probably linked to the violence that the Amerindians experienced from the
European traders. This trade dwindled from the middle of the eighteenth century
and remained limited to a local, strictly controlled, trade.*” The contact between
Europeans and indigenous populations was often a theater of violence, even after
the wars ended well before 1700. It mostly involved individual planters and farmers
eager to obtain advantageous trading relations with these groups. Maltreatment of
indigenous people was also an important issue; we see dozens of plakkaten against
this in Suriname, Berbice, Demerara, and Essequibo.®® Similarly, bad treatment of
the Khoisan was prohibited from the first plakkaat issued by Jan van Riebeeck in
1652.5" Despite this legislation, incidents remain a recurrent problem. In 1658, for
example, the Khoisan complained about a Dutchman, Jan Reijniersz, who used
force to take goods from them.>

‘While political military action was largely absent during the eighteenth cen-
tury, the settlement of freeburghers as farmers in the Cape frontier made individual
violence between European and indigenous people inevitable. The Dutch authori-
ties tried to control this by placing a continuous restriction on the trade in guns
and powder.”> There was also a constant fear of the Amerindians, which is why
‘Whitehead states that “trade in ‘red-slaves’ was an intermittent affair of little eco-
nomic significance, but of persistent political concern”.>* This was not the case for
the Khoisan in the Cape Colony, as most of their military resistance was crushed
with the outcome of the last Dutch-Khoikoi War (1674-1677) and was completely
exterminated in the Western Cape by 1740.% The encounters between Dutch and
indigenous populations have thus been a mix of violence and trade during the sev-
enteenth century, before becoming more regularized from the eighteenth century in
both regions. Peaceful coexistence was achieved in most cases though the “frontier
zone” remained out of the Dutch authorities’ grasp due to its continuous shift.*® Still,
through bylaws, the Dutch authorities in the Cape tried to protect the indigenous
populations from abuse, especially in the Cape where the numerous sailors and
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soldiers passing did not distinguish African slaves from free Khoisan, as well as against
Dutch farmers in the interior where more Khoisan were present.”’

It is important to make a difference here between violence that occurred within
de facto Dutch territory and the frontier zone. As such, the Khoisan, who were
both controlled and protected within Cape territory could be attacked by Dutch
farmers within this frontier zone.® Or Khoisan could form a threat to the latter: in
1787, the Cape authorities were anxious about the growing number of vagabond —
unproductive — Khoisan that formed stealing gangs.>® But the frontier zone shifted,
especially with the ever-expanding boundaries. Amerindians who resided close to
plantations often worked there and were vulnerable to abuse; others could be robbed
of their trade items.®” There are multiple examples of complaints to the governor
from the Amerindians about bad treatment.®' For instance, in Essequibo, where in
1789, the posthouder — a Dutch resident administrator who manned trading forts
along the inland going river — Daniel Sternbergh and his assistant were murdered by
the Akawaios. The latter had repeatedly complained that the posthouder had taken
their trading items without payment and that he would not remunerate them for the
woodcutting they did.*

Work in service of the Dutch

‘Within the Dutch Empire, the question of labor requirements was resolved by state
measures, most importantly through the importation of slaves.®® It is interesting to
see that the Dutch did not allow for readily available labor sources to be exploited,
as did the Portuguese who had indigenous populations perform labor on large scale
or engaged in the military apparatus of the colony.* Instead, the Dutch relied pri-
marily on an imported servile population for all manual labor and more. In the
Guianas, those came in large numbers from West Africa via the transatlantic slave
trade. During the eighteenth century, more than 700 slaving expeditions took place,
accounting for more than 200,000 slaves transported toward the Dutch Guianas.®
The majority worked on plantations. At the Cape, the slaves came from many differ-
ent places in the Indian Ocean World: Madagascar, Mozambique, Malabar, Bengal,
and the Malay Archipelago, among others.

Despite this costly and extensive transport of enslaved workers, the Dutch were
still chronically short of labor. Therefore, the Khoisan and the Amerindians were
involved in multiple services for the Dutch, as both free and enslaved colonial popu-
lations were not numerous enough to fill the gap. Where Khoisan were considered
expert cattle herders, Amerindians were seen as excellent fishers and woodcutters.®
Furthermore, both Amerindians and the Khoisan were employed in recovering run-
away slaves and thus maintaining the slave society.”” Indeed, the extensive hinterland
and the isolated plantations made that many slaves marooned and some were success-
ful in creating permanent maroon societies in inaccessible terrain. Besides rewards,
called premies, for returning drosters, another motivation for the local populations
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to hunt marooned slaves was the threat they could pose to them.®® Indeed, violent
conflicts could arise between maroon communities and Amerindian villages. The
importance of Amerindians in recovering runaway slaves in the Guianas is great:
most court cases where Amerindians are mentioned concern their premie for cap-
turing maroons.”” In one case, they return as many as 26 slaves at once.”’ Khoisan
were also regularly employed to recover runaway slaves, but their success was more
limited.”

Besides recovering runaway slaves, both the Amerindians and Khoisan had a
military alliance with the Dutch. This meant that when the colony was threatened
by a European enemy, they could be summoned to arms.”” The Kalina, for example,
assisted the Dutch in defending the settlements against foreign European aggression.
Another example is the 1763 Berbice slave revolt, which was made possible because
a good number of Amerindians had left the region due to an epidemic. They later
assisted the Dutch to recover the colony from the revolted slaves.”” At the Cape, the
Khoisan composed two-thirds of the Dutch armed forces that clashed with the Brit-
ish at the Battle of Muizenberg in 1795.7

Demographically the Amerindians were only surpassed by African slaves in the
last quarter of the century and especially in Demerara and Suriname. Amerindians
formed 6% of the slaves in Berbice in 1762, and in 1788, for example, Essequibo
counted 120 Amerindian slaves against 9,558 African captives or some 1%.” The
court cases from Suriname are nearly silent on Amerindian slaves, implying that
there was only a low number of them: only one court case against an Amerindian
slave called Frans was found.” He went with his baasje, the mulatto Semboég, in
a corjaar to the plantation Dijkveld to get some bananas but, without having the
proper authorization, he was accused of marooning. Indeed, marooning by Amer-
indian slaves was also an important problem due to the extensive hinterland: in 1726,
twenty-three slaves of Pieter La Riviére, all Amerindians, escaped.”

Free Khoisan worked from the very beginning for the Dutch, mostly as herders
or to carry wood and water.”® The expansion of the Cape Colony to the interior
destroyed the social system of the Khoisan as well as their independent existence.”
Thus, they were often employed in grain and wine agriculture; especially dur-
ing the grain harvest, many Dutch farmers hired Khoisan.* In general, Khoisan
workers were fairly numerous, particularly before the eighteenth century when
the number of slaves was relatively low.®' Territorial expansion embraced more
indigenous labor. Indeed, slaves were more difficult to control in isolated frontier
districts, and there was a greater availability of Khoisan.?> Worden argues also that
Khoisan laborers were an economically more viable labor force.*> A census from
1806 indicated that more than half of all the farms included both Khoisan and slaves
as laborers.®

Contrary to the Khoisan in the Cape, free Amerindians did not seem to be gen-
erally employed for agricultural work on plantations. The Amerindians were often
hired to hunt and fish for individual planters and clearing land for planting as well
as rowing were other standard occupations.* Notably, Berbice had an important
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Arawak and Warau population who often resided close to plantations to work. The
Dutch encouraged these indigenous populations to settle close to them, especially at
the outposts where their services were required.* The posthouder in Maroco (Esse-
quibo) was summoned to salve goods from a landed ship “with all his Indians” while
in another case, they were employed to cut a path.”

The taxation of employees, both free and unfree, on plantations is another indica-
tion of indigenous labor. Berbice planters were required to pay a head tax for each
plantation worker — free or enslaved — but not for fishermen, hunters, ef cetera who
were considered independent workers.* These seem to have been mostly temporary
jobs, though some Amerindians worked on plantations on a more permanent basis
and the Dutch tried to encourage this.* In 1730, in Essequibo, instructions for plan-
tation directors of the WIC insist on the good treatment and reasonable remunera-
tion of free Indians to encourage them to work on the plantations.”” This practice
existed in French Guyana and there is no reason why it would not have been used
in the Dutch Guianas.”

It appears that the colonial organization of the Dutch at the Cape at the end of
the eighteenth century was better consolidated than was the case in the Guianas.
This can be explained by the larger European population and the territorial expan-
sion that absorbed the Khoisan communities which limited the threat they could
pose to the Dutch colonizers. And those who lived in the continuously shifting
frontier were vulnerable to local farmer settlements. In the Guianas, the depend-
ence of the Dutch on indigenous groups to safeguard the colonial system seems to
have been more important than at the Cape. Indeed, Bram Hoonhout underlines
an “interdependence” between the two groups, the Amerindians on trade, and the
Dutch on military assistance.”? However, the local colonial authorities in the former
had considerably more difficulty contracting Amerindian assistance than colonists in
the Cape, who could more easily count on the Khoisan in this respect, first volun-
tarily and later through coercion.

Working relations

We have seen that the indigenous free population was employed as laborers on dif-
ferent occasions to assist both the Dutch authorities as well as private planters and
settler farmers in their work. They did this often alongside unfree laborers, slaves,
who were the backbone of the agricultural economy of both the Guianas and the
Cape. But what was the reality of their status vis-a-vis unfree laborers? And how
did they perceive their situation? For this, I use court cases that bring to light the
working conditions of these free workers in a slave society, in order to explore the
relationship between indigenous free laborers and other workers, notably slaves as
well as their overseers.

In the Cape, most of the Khoisan were employed in agriculture and especially in
pastoralist tasks on the frontier farms where the need for labor was the highest because
of their expertise in herding, the low number of slaves and the difficulties to control
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the latter. On these farms, slaves and free Khoisan lived and worked alongside each
other.” Most of the time, both had a European overseer, called a knecht. And while in
theory, Khoisan had the same freedom and legal status as Europeans, in practice their
treatment was more akin to that of slaves. In one case, Jean de Thuillot, suspecting his
slave Andries and the Khoisan worker Kaffer from stealing, beat them both to death.”

The case of Johan Spring in ’t Veld at the beginning of this chapter showed the
solidarity between Khoisan and slaves. This is also evident in other events as maroon
societies could contain both slaves and Khoisan. And Swedish explorer Anders Spar-
rman, for example, witnessed a “drinking fest” in the frontier zone, involving a
Khoisan servant, a European vagabond, a Bastaard-Hottentot, and a slave.” Even
though they shared the same living and working conditions, there was not always the
same solidarity. In 1724, on the farm of Barend Buijs, the slave Andries van Ceijlon
was often insulted and mocked by the Khoisan worker Pieter. When Andries was
beaten by his master for stealing wine, he suspected Pieter of having betrayed him.
When Pieter came to him to make fun of him as he was in tears for the physical pain,
the enslaved man attacked Pieter with a knife and left him for dead.”

This example suggests that although slaves and Khoisan often lived and worked
together, differences in legal status and treatment resulted in frictions and sometimes
violence.” Indeed, Khoisan defended their free status, which could come in conflict
with the servile status of slaves, especially when slave mandoors — overseers — were
used to oversee the work of hired Khoisan laborers.” This was the case in 1735
when the enslaved man Titus was appointed overseer by his master Adriaen Louw to
supervise three Khoisan herders named Varken, Toontje, and Ruijter. This overseer
behaved brutally against Varken and Toontje, beating them continuously. Possibly
compounded by anger concerning the free status of the workers and the servile status
of the overseer, Varken and Toontje resolved to kill him in getting their revenge.”

A key factor differentiating slaves from Khoisan was the fact that the latter could
simply leave their employers. This is shown in a court case from 1763 where a
certain Catherina Strang exercised a real reign of terror on her farm, leading to the
death of multiple slaves and inciting all adult Khoisan to leave the farm.'"” Unfor-
tunately, we lack the same sources about Amerindian free laborers working along-
side slaves. It does not seem that many free Amerindians worked alongside African
slaves on Guyanese plantations, as they were seen “unfit” for this work and “had the

greatest aversion” to it.!"!

Maybe also because they associated this type of work with
slavery and had other ways of sustain their lives through fishing and temporary jobs.
Nonetheless, free Amerindians certainly interacted with plantation life: in one court
case, a free Amerindian shot and killed a slave on plantation Rustveld.'” Unfortu-

nately, we do not know the exact reasons for this incident.

Between free and unfree

There was only a thin line between free and unfree for the indigenous popula-
tion. Indeed, forced labor by the free indigenous people was a real concern. One
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lawsuit from 1750 Suriname draws particular attention: Johanna, a free Amerindian
woman, living among Amerindians, went to Paramaribo. The family Schoorman
had their live-in Amerindian servant Kakani lure Johanna into their house under
false pretenses, and Schoorman tried to enslave her. As a result, Johanna’s husband,
a free Amerindian named Coupa, pressed charges with the governing Council, and
it soon became apparent that this incident was only one of the many complaints
the Council had received about the Schoorman couple. They were also accused of
abuse, theft, and blackmail by other — Amerindian — litigants. Johanna was finally
liberated by a free Amerindian woman, who saw her entering the house of Schoor-
man.'” The threat of enslavement was indeed real in the practice of the Guianas. In
1736, a white settler had taken a daughter from a free Amerindian, which he had hit
during a confrontation. The white man threatened to enslave his children and “he
still keeps the daughter as a slave with him”. This much displeased the father, but the
planter argued that he had endured much damage due to the delays that occurred in
his works for which he had hired Amerindians.'

In the Cape, Khoisan were generally free. But the situation was not that clear in
the “frontier zone”. In practice, it was up to the negotiations between the individual
European and indigenous laborers that the labor contract was agreed upon. In case
of bad treatment on farms or non-payment, they could in theory simply quit their
service and leave.'” But there was no real legal protection against abuse.'” Most
importantly, they could not quit before the end of their contract. In one case, a
Khoisan left the service of his master before the end of his time and he was captured
by the slaves of his master, and taken back to him. Unfortunately, we do not know
how the story ends.'” However, often disgruntled Khoisan workers would form
raiding bands, roaming the countryside.'®

But it is clear that Khoisan were no equals to Europeans. And over time, through
local bylaws, the Dutch controlled more and more the freedom of the Khoisan
mostly due to the need for labor. Indeed, Dutch farmers often complained about
the lack of laborers.'” Shell indicated that this, combined with the expansion,
brought more and more tension between white settlers and Khoisan.'"” Therefore,
we see more and more cases of coercion where the only difference between slaves
and Khoisan workers was the fact that the latter could not be sold. It became more and
more common for them to receive no payment, receive corporal punishments and
be bound to the land."" This intensified in the 1780s with the economic depression
in the Cape: from 1787, they even had to register and could not freely move without
presenting a pass, as had already been the case for slaves since 1709."? According to
Elizabeth Eldredge, this was done to meet the labor shortfall.'?

In one court case, taking place in 1793 around Swellendam, far from Cape Col-
ony, eight Dutch vrijburgers captured an entire community of Khoisan, enslaving the
women and children and torturing the men, whom they accused of planning to mur-
der Christians of the area. The Cape authorities strongly condemned their actions
and started a judicial procedure against the Dutchmen.''* However, by this time, the
VOC authorities could not impose their authority on the frontier, creating a zone
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15 As a result, the Dutch farmers would and

where the will of the famers was law.
could perform raids on indigenous populations without much opposition. Under
vrijburger pressure, a law was passed in 1795 that made the Khoisan community the
property of the farmer who captured them and in 1809, the Caledon Code made
them serfs to their master’s land.""® Indeed, they could not leave their land without
permission, while Amerindians could move around freely in the Dutch Guianas.'”

One of the recurrent problems in both the Cape and the Guianas was the matter
of underage Amerindians or Africans who were born free and were educated by
Europeans. It happened that they were subsequently held in a state of quasi-slavery
even if authorities tried to suppress this practice. The aforementioned court case
from 1736 mentions a white settler threatening to enslave the children of a Free
Amerindian and keeping his daughter as a slave."® At Berbice, a plakkaat of 1750
indicates that these underage Amerindians have to be released upon adulthood.'”’
In Dutch Cape colony, this concerned especially the Bastaard-Hottentotten, children
of male slaves and female Khoisan. While born free, in practice, they were often
obliged to work on the farm they were born up to the age of 25. This was instituted
in 1721 and legally framed in 1775. The confusion between slaves and Bastaards was
widespread: in 1752, for example, the enslaved April van de Caab run away from
his master and took employment on another farm as a free Bastaard, until he was
recognized by other Khoisan.'

Similarities in regulating the indigenous populations include the interdiction to
trade firearms with them and the heavy regulations on trade in general and the
impossibility for Dutch to enslave either Amerindians or Khoisan. The labor short-
age is significant and the wish, especially of the local vrijburgers, to be able to force
indigenous populations to engage in slave-like conditions on their fields. This led
to several court cases and bylaws trying to prevent this. The encouragements from
local colonial authorities to treat the Khoisan gently and to incite them to employ
themselves were not successful. Nonetheless, over time, the social conditions of the
indigenous population in the two regions started to diverge. In the Cape, the colo-
nial authorities and settlers managed to restrain more and more the social rights of
the Khoisan; this was never achieved in the Dutch Guianas where the Amerindians
remained effectively outside of the grasp of Dutch legal system.

Over time, both the Amerindians and the Khoisan lost their economic inde-
pendence to European settlers.'?! As their economic survival became more and more
linked to agricultural life, the Khoisan were forced to take up quasi-permanent jobs
as agricultural workers on Dutch farms. With their working conditions steadily
worsening, there was little apparent difference between slaves and free Khoisan after
1770. White colonists often had to engage Khoisan as laborers because work force
was scarce and the latter had to accept having no other means to live.'"” Amerin-
dians followed the Dutch expansion to the interior, which took place through the
creation of posthouders. But Dutch authorities always insisted on the fact that they
could not be forced to work and were to be well threated.'* While the Amerindians
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remained mostly in their own communities, the Khoisan were over time completely

absorbed by the Dutch.

Conclusion

At the end of the Napoleonic period, the Cape Colony and part of the Dutch Guia-
nas, Essequibo, Berbice, and Demerara — later unified as British Guyana — came into
the hands of the British in 1815. Only Suriname remained a Dutch colony until
its independence in 1975. Did this change of rule alter the ruling of indigenous
populations? It does not seem so. The “pass” system for the Khoisan was abolished
in 1828, but reintroduced for the entire black population in the twentieth century.
The British seem to have abolished Indian slavery upon their arrival in the Guianas,
though cases continue to emerge during the British administration.

Both in the Guianas and at the Cape, though inhabited by culturally and ethni-
cally diverse groups and ruled by different Dutch commercial companies, we see
similar attitudes of the Dutch authorities toward the local populations. European
relations with both Khoisan and Amerindians were mostly regulated by interdictions
of maltreatment and strong regulation of trade with them. However, the strong need
for labor, incited by a constant lack of slaves, high marooning rates and regular steady
expansion, meant that the employment of free laborers recruited from the local
population became indispensable for the economic growth of both colonies. Amer-
indians assured invaluable services to the Europeans, while without the Khoisan,
agriculture at the Cape would have been in a worse state.'** Therefore, free Euro-
peans and slaves worked alongside a free — and sometimes servile — local population,
of whom the status was not always clear. This, among other aspects, created tensions
in the workplace.

The local bylaws were adapted to govern and control these diverse populations,
but also to encourage them to work in agriculture alongside slaves. In the Cape, the
local authorities could go further in this development, and private entrepreneurs in
frontier farms definitely went further. Indeed, the territorial expansion of the Dutch
absorbed the Khoisan population who became fully incorporated in the Dutch legal
system. As such, the security of the colony was assured, and keeping the local popu-
lations from being enslaved was no longer necessary. At the same time, the call for
labor became more and more urgent. To satisfy both parties, the enserfiment of the
Khoisan appeared during the eighteenth century. By the British takeover of 1795,
the difference between a slave and a Khoisan consisted only in the impossibility of
selling the latter.

The Amerindians of the Guianas, on the other hand, remained mostly outside of
the juridical apparatus of the Dutch authorities. Indeed, the areas of actual political
control were limited to the coastline and along the rivers at best. The Amerindians
were left to live their own lives, but were nonetheless important as a temporary labor
force and could be summoned in case of conflict with other Europeans and against
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the maroons. This proved vital in the 1763 Berbice uprising when the Amerindians

saved the Dutch colony from a slave revolt.

Diversity in both Cape Colony and the Guianas was organized according to the

political security and the economic profit through labor. As such, we can state that,

once the political security of the colony was achieved, the rule of labor was decisive

in bringing about diversity in these Dutch colonies.
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MAKING PEACE BEYOND THE LINE

Capitulations, interpolity law, and political
pluralism in Suriname and New Netherland,
1664-1675

Timo McGregor

Introduction

On 3 March 1667, following several hours of pitched battle, an unsuccessful retreat
into the forest, and an ultimatum from his near-mutinous subjects, William Byam
decided to surrender Suriname. Surrender was not difficult. Indeed, it was expected.
Byam had already exchanged hostages with Abraham Crijnssen, commander of the
invading Dutch fleet, whose own envoys had been spreading promises of fair treat-
ment among the planters in the English colony. Byam came to the table with a list of
27 conditions required for his surrender. Constant back-and-forth translation made
for lengthy negotiations, and Byam complained of treacherous planters who weak-
ened his hand by revealing the parlous state of the English supplies and defenses.
Nevertheless, on 6 March, Byam signed an amended list of 21 articles of surrender,
rendering Suriname a colony of the Dutch province of Zeeland.

This scene in Suriname would have seemed familiar to the inhabitants of New
York, formerly New Amsterdam. Less than three years earlier, Dutch settlers in
Manbhattan had surrendered to a similar fleet, this one English and under the com-
mand of Richard Nicolls. Those settlers had also scrambled frantically to build
makeshift defenses, only to sue for peace almost as soon as the enemy fleet appeared.
Like Byam, the Dutch director general of New Netherland, Petrus Stuyvesant, pre-
sided over a settler population unwilling to fight on behalf of their sovereign and
comfortably familiar with the process of a quick capitulation. Stuyvesant, too, soon
signed articles of surrender that established the terms of the English takeover.

The parties to the Suriname and New Netherland surrenders confronted a politi-
cal challenge that reoccurred across the Atlantic world: how to incorporate foreign
subjects into a newly conquered colony. Like many Atlantic colonies, Suriname and
New Netherland depended on a culturally diverse settler population that included
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French Huguenots, English dissenters, Scandinavian and German migrants, and
Sephardic Jews.! Such religious and cultural heterogeneity often worried colonial
officials, but they expressed particularly deep anxiety about the uncertain status and
loyalty of recently conquered subjects with political and cultural ties to compet-
ing colonies.? At the same time, officials recognized the vital importance of retain-
ing inhabitants in demographically precarious settlements, where population size
was critical to security and prosperity. Such pressures were perceived as particularly
acute in plantation colonies, where officials feared that the demographic imbalance
between free settlers and enslaved laborers would undermine the stability of bur-
geoning slave societies. Settlers, meanwhile, were wary of losing political influence
or religious and economic rights under a new regime, but could also use a change
of government to negotiate for new privileges. With competition for experienced
planters high, neighboring colonies tried to tempt these settlers away by offering
economic incentives or simply a return to more familiar government. Amid these
conflicting interests and competing jurisdictions, the surrenders in Suriname and
New Netherland marked the starting point in a gradual process of negotiating new
‘diversity formations’ to incorporate conquered subjects within composite colonial
communities.

This chapter uses the capitulations of Suriname and New Netherland as a lens
through which to examine the interplay between inter- and intra-imperial legal
arguments in this process of community (re-)formation. Capitulations provide a
revealing window onto the process of imagining and constituting colonial politi-
cal communities.> Surrenders generated a substantial paper trail, producing articles
of capitulation but also extensive (self-)justifications, accusations of treason, and
sometimes years of subsequent litigation. Such high-stakes moments of transition
between political regimes compelled participants to articulate assumptions about
the nature and purposes of subjecthood and the terms of belonging within the
colonial polity. Localised conflicts and peace negotiations also significantly influ-
enced colonial institutions and regional legal orders. Episodes of military con-
quest marked acute but not final inflection points in ongoing processes of raiding,
open warfare, and peace-making.* Articles of capitulation took on important legal
meanings in such processes, serving as quasi-constitutional documents for both the
inter-imperial legal order and the domestic government of occupied settlements.
It was here that participants drew the contours of legal and political frameworks
for governing the culturally and politically diverse populations of newly conquered
colonies.

Diversity and the politics of difference has proven a fruitful framework for ana-
lyzing the political culture and institutional development of empires. Much of this
work has focused on the hierarchies of difference produced and maintained through
imperial institutions.> Another highly influential approach has been to focus on the
role of cross-cultural encounters and intermediaries in creating the contact zones
of legal pluralism and political hybridity that characterized early modern European
empires.® Whether focused on metropolitan government or borderlands disputes,
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these approaches have helpfully illuminated the internal development of colonial
governments and served as an analytical lens for comparisons between empires.

Less attention has been paid to how the politics of diversity shaped and was
shaped by emerging inter-imperial legal regimes.” Contests over diversity within
communities frequently spilled out into wider disputes between colonial poli-
ties about migration, trade, and fugitivity across imperial boundaries. Warfare and
peace-making inevitably blurred distinctions between foreign and domestic politics,
reconfiguring legal and political institutions in the process.® Negotiating a politi-
cal settlement to retain foreign subjects in conquered colonies necessarily involved
engaging with both political actors in neighboring colonies and legal questions
about how the rights of strangers and subjects travelled across boundaries. As officials
and settlers strained to define terms of belonging and subjecthood in this protean
political space, repeated surrenders and peace negotiations contributed to an emerg-
ing inter-imperial legal repertoire for managing mobility and diversity within and
between empires.

This chapter argues that frequent capitulations contributed to a rough but widely
replicated set of protocols for establishing terms of government in pluralistic Atlantic
colonies. These protocols, I contend, centered on an expansive understanding of
private property as a global domain of political rights. I support these arguments
through a roughly chronological analysis of the stages of surrender in New Nether-
land and Suriname. Though the articles of capitulation in both colonies were brief
documents, they required lengthy justification, involved protracted negotiation, and
produced long-running contestations. At each stage of this process, colonial officials
faced a concerted challenge from settlers anxious to secure their political and prop-
erty rights or to win the right to depart the colony. The resulting articles of capitu-
lation established expansive protections for property claims and commercial rights
while leaving questions of subjecthood and political belonging deliberately ambigu-
ous. Settlers used this ambiguity to launch appeals to multiple authorities, but the
local politics of property and debt ultimately served to tie people to colonial political
communities, binding together settlers of all nationalities. I conclude the chapter
with a brief reflection on how practices of war and peace-making shaped an emerg-
ing inter-imperial legal regime for adjudicating political status and property claims.

Justifying capitulation

Capitulation was a risky business that required careful justification. Opportunistic
raiding, privateering, and the seasonal cycles of maritime warfare in the Atlantic
world made it challenging to gauge how long an occupation might last. Settlers
weighed their political allegiances with at least one eye on the future, factoring
in the possibility of a speedy reconquest by their previous rulers. Quick capitula-
tion might come to be framed as treasonous surrender or even collusion if the old
regime was restored. Such risks were especially great for colonial officials who
could face professional and legal repercussions for losing their imperial sponsors’
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colonies. Both Stuyvesant and Byam faced accusations of treason on their return
to Europe and had to pen lengthy accounts of their actions to save their lives and
careers.” Surrender thus needed to be legally and politically justified. In the days and
even months prior to their capitulations, settlers in Suriname and New Netherland
sought to convince their leaders that surrendering to a new suzerain was not only
permissible but necessary. Officials generally did not take much convincing, but
their subjects’ petitions provided a useful rationale for surrender and a degree of
legal cover in case of a quick return to the original government. However strategi-
cally deployed, these justifications for surrender reveal prevailing currents of colo-
nial thought about the relationship between ruler and subject and the constitution
of political community.

The 1664 English invasion of New Netherland was prefigured by years of legal
maneuvering and strategically targeted violence. A planned attack on New Amster-
dam had previously been averted at the last minute by the end of the First Anglo-
Dutch War. A decade later, as relations between England and the United Provinces
deteriorated once more, ambitious English colonists in Connecticut and on Long
Island saw an opportunity to expand into the Dutch colony. Officials in Hartford
insisted that several Dutch villages had voluntarily placed themselves under Con-
necticut’s jurisdiction.'” At the same time, English soldiers began raiding and extort-
ing Dutch settlements, while the Connecticut governor Winthrop Jr. petitioned
Charles II to fund an expeditionary force to capture Manhattan.'' In August 1664,
a fleet under the command of Richard Nicolls arrived in New England intending
to ‘restore’ English rule over the interlopers occupying New Netherland — a legal
framing necessary in part because England and the United Provinces were not yet
formally at war.

When the English invasion finally arrived, New Netherland’s settlers had a legal
response ready at hand. Between July 1663 and April 1664, director general Peter
Stuyvesant called three landdag assemblies to discuss how best to defend the colony
against the growing English threat. At these meetings, colonists drew up several
petitions emphasizing the importance of legal protections to secure their property
from the dangers of Atlantic geopolitics. The settlers reminded the Dutch West
India Company (WIC) directors that had ‘oblige[d]” themselves to provide ‘reason-
able protection’ for the ‘enjoyment of the bona fide property of the lands.” In return
for their defence against ‘all intestine and foreign wars, the colonists had ‘exhibited
such willingness in bearing all imports and taxes.’ Because the Company had failed
to establish a secure legal basis for its claim to New Netherland, it had left its inhab-
itants and their property rights ‘upon black ice” Nor was it only the Dutch left in
this ‘state of anxiety’ The ‘well-intentioned English’ inhabitants of the colony were
‘held in a labyrinth and maze, unsure of their legal status or how to comply with
their oaths of loyalty. As much as military assistance, the colonists thus demanded
that the Company take diplomatic and legal steps to extend its ‘fatherly care to the
protection and preservation of many hundred families’ by securing the legality of
their property claims. '
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The petitioners’ emphasis on legal protections for property rights is instructive."
They were less worried about the English killing them than about the possibility
of their land titles being wiped out as a consequence of the English argument that
the WIC had never held legitimate possession of the Hudson Valley. The inhabit-
ants of New Netherland had gambled on the institutions of the Dutch Empire as a
solid foundation for their settlements; increasingly it seemed the English empire was
a safer bet. Nor were colonists shy about making this point. ‘Most of us are now
advanced in life, explained a February 1664 petition, and ‘we have invested all our
means in the improvement of New Netherland. Without greater Company protec-
tion, they faced being ‘stripped of all our property and deprived of our land, to be
forced to wander abroad with our wives and children in poverty. With no military
or legal security, colonists declared they could no longer ‘dwell and sit down on an
uncertainty. To their ‘heart’s grief; they would be forced to ‘seek, by submission to
another government, better protection.'*

In addition to a genuine anxiety, there was a strategic legal logic to these repeated
protests and requests for WIC assistance. In establishing the unprotected state of the
colony and arguing that this voided the social contract between settlers and com-
pany, petitioners presented a pre-emptive justification for capitulation to foreign
invasion. Their vehement declarations that New Amsterdam could not possibly be
defended in its present condition foreshadowed city magistrates’ later efforts to per-
suade Stuyvesant to surrender the colony without bloodshed. Colonists may well
have viewed their petitions as a part of a documentary record that might protect
them from charges of treason down the road. Indeed, the multiple remonstrances
did end up as part of a treason trial. Following his capitulation, Stuyvesant returned
to Europe and spent the better part of two years submitting some 50,000 words of
evidence to the States General to contest the WIC’s claim that he had been negli-
gent in his duties and treasonous in his surrender.'

The Dutch invasion of Suriname came as more of a surprise, but there too plant-
ers argued for a speedy surrender in language that closely matched the New Neth-
erland petitions. When Abraham Crijnssen’s Zeelandic fleet first arrived on the coast
of Suriname and demanded that the English surrender, governor Byam resolved to
defend Fort Willoughby ‘against all opposers.” The Dutch fleet approached and the
parties ‘mutually played our guns as fast as we could, but Byam soon realized his
half-completed fort was no match for the Dutch cannons. The following day, Byam
parleyed with Crijnssen who agreed to let the English forces depart the fort, leav-
ing behind all cannons and powder as well as some of the more persuadable soldiers
who joined sides with the Dutch. Byam now retreated upriver to the settlement of
Torarica where he took stock. The English commander found his men ‘divided’
with some convinced by the Dutch promises that ‘they came not to destroy but to
build’ while others ‘were for war and would stand it out till the last” Byam called an
assembly of the planters to ask them for support and badly needed supplies. Mir-
roring Stuyvesant’s landdag assemblies, this meeting became a forum for planters to
agitate for surrender.'®
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In a show of patriotic loyalty, the Suriname planters agreed that Byam could
take what he needed from their estates to ‘serve our King, but they also submitted
a ‘humble address of representation’ suggesting that war was not the best course of
action. This petition began by enumerating the various disadvantages the planters
suffered against the Dutch invaders. Disease, food shortages, mutinous soldiers and
‘dishonest’ servants and enslaved people, a lack of medicine and munitions, and
the vulnerability of their homes and families all meant that ‘entering into blood’
promised ‘little hope of success.” If forced into ‘the miserable refuge of Flying into
the woods with our wives Children and Families for safety, the planters predicted
that eventually ‘the Necessities of nature will force us to a shameful yielding up our
selves’'” With supplies running low and little hope of relief, the planters suggested,
surrender was an inevitable necessity to preserve their families.

As in New Netherland, the debate in Suriname centered on protection and
property. Surrender was justified, planters argued, because neither proprietor nor
sovereign could provide the necessary protection for their families and the property
in land and people that they controlled. Without this protection, the planters were
incapable of ‘preserving of those fortunes and estates which many of us brought
hither and others by many years industry and the painful sweat of their brews have
attained.” Fighting the Dutch would ‘unavoidably procure the utter ruining of us,
all our Children, and posterity” As such, the petitioners requested that Byam ‘seek a
speedy accommodation’ rather than pursue a ‘war we have no abilities to perform.
The planters asked only that any capitulation would ‘secure us in our estates and
Liberties and have noe staine [sic| of dishonor or Cowardice upon us nor have any
Consequence of Abjuring that allegiance we owe to our natural Sovereign.'®

Endorsing the planters’ assessment, Byam expressed further concern about ene-
mies within. As well as increasing numbers of English defectors, Byam particularly
worried about ‘the Insolencies of our Negroes, killing our stock, breaking open
houses, threatening our women, and some flying into the woods in rebellion."’
Given a choice between external invasion and internal slave rebellion, Byam quickly
resolved to surrender to the Dutch. In his proposed articles of capitulation, Byam
further highlighted his overriding concern for maintaining the repressive order of
plantation slavery. As part of the surrender, the English governor demanded that
Crijnssen ensure escaped and captured slaves were returned to their previous enslav-
ers. Though Crijnssen did not agree to the demand, a telling clause in the final
capitulations did stipulate that the planters could keep ‘as many arms as every one
in his family shall need to keep his Negroes in awe and to defend themselves against
the Indians.®

In both New Netherland and Suriname, then, settlers sought to justify and advo-
cate for swift surrender as a licit act of desperation brought on by their government’s
inability to protect their property and families. Rhetorically, their petitions echoed
each other in striking ways. Settlers emphasized the labour and wealth they had
invested in improving their properties and the destitution that would befall their
children and families if the property were lost. These accounts positioned settlers
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as selfless investors in the common good, concerned primarily for the wellbeing of
their familial dependents and the survival of the community. More fundamentally,
these justifications of surrender drew on the idea that subjecthood was predicated on
the sovereign’s ability to protect. Insufficient protection could justify surrendering to
an invading power or even actively seeking out a new protector. Adequate protectors
had to preserve life and property against both ‘intestine and foreign wars, as settlers
put it. Such protection involved repelling raids and invasions but also preserving
domestic order and preventing slave rebellions. In colonies like Suriname, where
settlers were vastly outnumbered by enslaved Africans, planters often prioritized the
preservation of plantation slavery over imperial sovereignty.?' Blending the politics
of household, plantation, and empire, settlers framed the imperative to preserve
property as a trans-political right that superseded obligations of allegiance to impe-
rial sovereigns.

Negotiating capitulation

Though Byam and Stuyvesant penned defiant letters to their would-be conquerors,
both soon came to the negotiating table. Under pressure from their subjects and
with no hope of relief, the two officials had little choice. The resulting negotia-
tions were ‘tedious, Byam complained. Each proposal had to be laboriously trans-
lated, allowing the invading Zeelanders more time to discover the true weakness
of the English negotiating position through the ‘insinuating infidelity of some of
our men.* And yet the invading forces did not hold all the negotiating leverage.
Critically, the conquests would mean relatively little if the new government was not
able to retain a colony’ inhabitants. People and their property gave colonial spaces
political meaning and economic value. As a result, settlers’ threats to depart for other
colonies held real weight, compelling occupying forces to enter genuine if unequal
negotiations over how the new regime would operate.

The resulting articles of capitulation reveal shared currents of thought about
how to build flourishing colonies as well the political and legal institutions officials
believed necessary to retain control over a diverse population of conquered colo-
nists. Occupying forces were primarily concerned about restricting or disincentiv-
izing the departure of settlers from the colony. Anxious conquerors promised a
range of rights and privileges, intended to assure settlers they would prosper if they
remained under the new government, while also setting limits on when and how
settlers might depart if they wished. Settlers meanwhile sought to secure their exist-
ing property claims while retaining commercial privileges and a degree of political
and religious autonomy. These agendas found considerable common ground by
focusing squarely on the protection, distribution, and mobilization of property.
Seeking to render a moment of imperial rupture as social and political continuity,
both colonists and invaders sought to downplay the significance of the change in
political affiliation and emphasize the continuation of existing property rights and
social privileges.
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Richard Nicolls went to considerable lengths to convince the inhabitants of New
Netherland they would retain all their property rights under the new English gov-
ernment. The New Netherland articles of capitulation pledged that all inhabitants
and even the WIC itself would continue to ‘freely enjoy’ all their lands and property.
Dutch inhabitants could continue to ‘enjoy their own customs concerning their
inheritance, and all prior court judgements and private contracts would remain valid
and be ‘determined according to the manner of the Dutch. Perhaps most remark-
ably, Nicolls agreed to honor existing payment arrangements for any ‘public engage-
ment of debt by the town of the Manhatoes, as well as organizing the compensation
of those owed money by the WIC.? Both private property and public debts, the
articles of capitulation promised, would be respected by the new English regime.

The post-conquest accounting of property was more complex and contested in
Suriname. In part, this reflected the fact the Crijnssen expedition was fitted out for
the purpose of conquest while England and the Dutch Republic were openly at war.
Suriname would thus explicitly be a conquered province — rather than a supposedly
errant jurisdiction restored to the fold — and subject to the seizure of booty to cover
the cost of the invasion. Unlike New Netherland, English Suriname was also a pro-
prietary colony controlled by the powerful Willoughby family from Barbados, who
stood to lose considerable power and wealth from the Dutch takeover.** Crijnssen
thus faced a more complex calculus than Nicolls, but he too sought to convince the
majority of the planters that their property was safe. All inhabitants of Suriname, the
articles of capitulation promised, ‘whether they be English, Jews, &c, would con-
tinue to enjoy absolute ownership over their lands, property, and inheritances. But
absentee planters who were not resident in Suriname were ‘absolutely excluded out
of these articles’ and their estates would be confiscated for the province of Zeeland.
This measure effectively removed the Willoughbys from Suriname and supplied
the new government with revenues without alienating the smaller landholders and
aspiring planters whose support would be critical for the Dutch regime.

As well as retaining their land and property, the invaders reassured settlers they
would continue to enjoy their customary social rights and privileges. Demarcating
access to the resources of the commons and permission to carry out commercial
activities, such rights were critical to settlers’ subsistence but also formed a key
marker of membership in the political community.” The Suriname articles of sur-
render stipulated in considerable detail that inhabitants would continue to enjoy
the right to fish, hunt turtles, cut specklewood, and trade with Indigenous groups.
Beyond access and usage rights, Crijnssen guaranteed Suriname’s inhabitants com-
mercial rights in the commons with the promise that there would be ‘no prohibition
upon the Planters to make any thing a Commodity.* In New Netherland, Nicolls
similarly promised continued freedom to ‘travel or traffic’ with both Indigenous
polities and the United Provinces.” Expanded commercial privileges were a consid-
erable enticement for keeping settlers in New Netherland and Nicolls promised that
inhabitants would now gain free access to trade in England or any of its colonies.
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Alongside economic privileges, settlers sought to secure or even expand their
existing social and political freedoms. Freedom of worship was a critical concern for
settlers. The relative religious congruence between the Dutch and English and the
expectation of religious tolerance certainly influenced settlers’ appetite for a speedy
surrender. Indeed, the articles of capitulation in both New Netherland and Suriname
promised ‘liberty of conscience’ for the inhabitants. In Suriname this loose tolerance
encompassed a substantial Jewish community who had previously received similarly
nebulous religious freedoms from Byam’s English government.” Spiritual matters
were not divorced from material concerns. The Suriname document stipulated that
properties previously reserved to the Church would continue to fund an English
minister. Funds and offices of local government were also covered, particularly for
the municipal institutions of New Netherland, where Nicolls agreed to allow the
local magistrates to remain in office until replaced in free municipal elections.

The capitulations also set the terms for when and how settlers could depart the
newly conquered colonies. The New Netherland articles stipulated that any inhab-
itant would have a year and six weeks to ‘remove himself, wife, children, servants,
goods, and to dispose of his lands here.”” Nicolls also promised a safe passport for any
WIC soldiers seeking to return to Holland, although he tried to tempt them with
the promise of 50 acres of land for any willing to remain in New Netherland as serv-
ants. In Suriname, the Dutch conquerors granted all inhabitants the right to freely
depart the captured colony, but the status of their property was less clear. Two clauses
discussed inhabitants’ right to depart the colony. One declared that settlers would be
allowed to sell their estates and leave at any time while the other promised only that
inhabitants could leave with their slaves and goods if they quit Suriname immedi-
ately, along with the departing Crijnssen fleet.*” The central question was thus how
long inhabitants retained the right to leave and how many of their enslaved laborers
they could take with them. The articles also established that debts incurred prior
to the conquest would not prevent emigration but debts taken on post-conquest
would have to be settled prior to departure. As we will see, these clauses and their
seemingly minor distinctions would become critically important in the years of legal
contestation that followed the Dutch takeover.

As they sought to emphasize and secure the continuity of existing property claims
and local privileges, the negotiators of the capitulations also tried to downplay or
sidestep the political significance of their change in imperial subjecthood. The sub-
ject status of conquered colonists certainly formed a significant part of negotiations.
Byam, playing to the metropolitan galleries, claimed that the question of allegiance
to the King was the ‘first and sharpest’ disagreement in his negotiations with Cri-
jnssen.®’ But the ultimate outcome in Suriname, much as in New Netherland,
was deliberately ambiguous. Both articles of capitulation recognized that subject-
hood status was complex, sensitive, and largely unsettled. Rather than attempting
to resolve it, the negotiators opted to create a framework to accommodate such
ambiguous allegiances.
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The solution involved a kind of suspended subjecthood, in which settlers could
remain subject to their previous sovereigns outside of the colony but would owe
full allegiance to the new government inside the colony. Conquered colonists were
not required to renounce their former sovereigns or pledge permanent allegiance to
their new rulers. Instead, settlers took an oath promising obedience to local authori-
ties as long as they were resident in the colonies. This was a localized and situational
form of political belonging. Such arrangements allowed colonists to remain as fully-
fledged members of the political community, enjoying greater rights than sojourners
or visitors without having to permanently renounce their suzerain.

This tenuous arrangement could come under pressure in the event of further
military conflicts in the colonies. The oaths of loyalty, therefore, required settlers to
pledge not to take arms in support of any potential invasion by the former sovereign.
Both articles of capitulation likewise promised that no settlers would be impressed
or forced to fight against their former countrymen. In New Netherland, the articles
also stipulated that the English would peaceably surrender the colony back to the
Dutch should the Crown and the United Provinces make peace on those terms. The
distinct possibility of a later reconquest suggested that overly strong commitment to a
change in subjecthood might be unnecessary and unwise. Articles of surrender, and
the forms of subjecthood they delineated, were crafted in the expectation of future
warfare and geopolitical changes that would again realign political configurations.

The capitulations’ solution to the conundrum of how to govern conquered for-
eigners was thus to meticulously arrange the local distribution of property and com-
mercial privileges while largely bracketing questions of subjecthood and allegiance.
Just as it served as a justification for swift surrender, the imperative of protecting
property also shaped the terms by which settlers sought to define membership of
their political communities. This approach was far from unique and the terms on
which settlers eventually surrendered did not emerge in isolation. The inhabitants
of New Netherland and Suriname were well aware of political conditions in other
Atlantic settlements, which served as both examples and competitors to the negotia-
tors of the capitulations. Settlers could point to the privileges and protections on
offer in neighboring colonies as a benchmark their new government would have
to meet if it wanted to retain inhabitants. Crijnssen acknowledged this regional
competition by arguing forcefully that the English planters would not find a better
deal outside of Suriname, promising they would ‘be granted as many privileges and
libertys as ever was customary in any Country in these parts.*? Indeed, Crijnssen’s
offer to the planters of Suriname closely matched the religious freedoms, lenient
oaths of loyalty, and tax exemptions advertised by competing English governments
in Jamaica and Antigua.*

The similar terms of surrender in New Netherland and Suriname thus reflected
their adherence to an emerging consensus on the kind of government that could
create flourishing colonies out of diverse settler populations. The basic package
involved some combination of tax breaks for new planters, freedom of conscience,
expansive trading rights, a supply of cheap credit and enslaved people, and robust
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protections against external threats and internal disorder. Such terms were advertised
or advocated by officials and settlers in colonies across the Caribbean, often accom-
panied by promises that foreigners need only uphold a local oath of loyalty to settle.
Negotiations over capitulations — accompanied by the threat of leaving for neigh-
boring colonies — offered an opportunity to enshrine some of these commitments in
quasi-constitutional form. Once established, these documents became touchstones
for lengthy and expansive legal disputes over the right to move across empires.

Contesting capitulation

The articles of capitulation signed in New Netherland and Suriname were the start-
ing point of much longer processes of negotiation and contestation over the govern-
ment of these colonies and their inhabitants. As with most treaties in early modern
diplomacy, the capitulations did not finally resolve questions of subjecthood, owner-
ship, and political autonomy but simply added another layer of argument to complex
legal claimsmaking.? In this context, the capitulations had a significant legal afterlife.
Despite their ad hoc nature and origins on the outskirts of the empire, colonists and
metropolitan authorities would continue to refer to these documents for decades to
come. As late as 1760, the descendants of one English planter in Suriname referred
to the articles of capitulation in their long-standing efforts to claim compensation
for the seizure of his plantation.”

Many of these disputes centered on the unresolved issue of subjecthood. The
capitulations’ focus on the local politics of property and residence rather than impe-
rial sovereignty and subjecthood left open a potential avenue for future legal disputes,
as settlers claimed protections from multiple sovereigns. But despite the involvement
of metropolitan authorities and their rhetorical emphasis on subjecthood and suze-
rainty, local imperatives of property and debt frequently proved critical in resolving
or side-lining matters of subjecthood and loyalty.

Contests over the subject status of planters in Suriname offer a particularly vivid
example of these dynamics. The articles of capitulation allowed settlers full member-
ship in the Suriname polity while remaining subjects of the English Crown. The key
question was how long this state of suspended (and therefore suspect) subjecthood
remained valid. Early on, Willoughby had threatened planters that if they did not
leave Suriname for an English colony immediately they would be ‘excluded from
the privileges of their nation and branded with dishonor*® This threat of denatu-
ralization was a fabrication for which the Crown privately reprimanded Willoughby.
Stripping the Suriname settlers of their English subjecthood was the last thing the
Crown wanted. Without a sovereign—subject relationship, English officials would
have no legal basis to interpose with the States General on the Surinamers’ behalf.
Losing their status as English subjects would have seemed equally unappealing to
the settlers in Suriname, who maintained their potential claim to sovereign protec-
tion from the English Crown even as they petitioned for grants of greater rights and
protections from Dutch authorities. Settlers’ ambiguous post-conquest legal status
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allowed them to claim rights and protections from multiple sovereign bodies as the
circumstances demanded.

Dutch officials sought to foreclose this double-subjecthood and position them-
selves as the sole legal arbiter in Suriname. Questioning the legal validity of the
English Crown’s interventions on behalf of the Suriname settlers, the Dutch insisted
that the Treaty of Breda had settled their status as Dutch subjects. Johan de Witt, the
Grand Pensionary of Holland and de facto political leader of the Dutch Republic,
submitted a lengthy memo to the English Ambassador William Temple explaining
this interpretation. Once the Treaty of Breda converted Dutch possession into sover-
eignty, De Witt argued, all the inhabitants of Suriname became subjects of the States
General, ‘to the Exclusion of all other [sovereigns].”” De Witt offered the example
of den Bosch and Breda — towns whose conquest by the Dutch had been confirmed
by Spain in the treaty of Muenster. Following the treaty, the inhabitants of these
towns had to direct any complaints about the initial terms of their surrender to their
new sovereigns. Any attempt to appeal to Spain would render them ‘notoriously
guilty of the Cryme of Rebellion’ while any attempt at intersession by the King of
Spain would be a violation of Dutch sovereignty.®® Thus, while the inhabitants of
Breda and den Bosch had been granted the right to leave their cities in the articles
of capitulation, if that right was denied to any of them, they could only take up the
question with their new sovereigns, the States General.

The principle that the sovereign—subject relationship was unitary and exclusive
seemed necessary to de Witt for the basic functioning of international order. Given
how many territories had historically changed hands between sovereigns, ‘the whole
world would bee disturbed, and turned up syde Downe’ if previous sovereigns could
‘plead that they had a right of Protection upon their former Subjects.* An inter-
nal English response to de Witt’s memo, possibly written by the ambassador Wil-
liam Temple, suggests that these arguments carried some weight. Recognizing ‘great
Maturenesse in the discourse of my Lord De Witt, the English author agreed that if
conquered places had ‘their Jurisdiction, or Dominion soe mixed as that any beside
the present soveraigne of them should Challenge a Right of interposition, Media-
tion, or Arbitration’ there would ‘never be any peace, or any end putt to the settle-
ment of the Soveraignty or Dominion of them. ‘Mixed soveraignety, in the author’s
eyes, would ‘in it’s owne nature introduce a manifest confusion, and Create Endlesse
Disputes, about the Lawfullnesse of the said Dominion.*

However sound these theoretical objections, ‘mixed soveraignety’ — meaning
people sustaining claims to protection from multiple sovereigns — continued to be
the norm in Suriname. Following the ratification of the Treaty of Breda, English
planters submitted a petition promising ‘loyalty and fidelity’ to the States General
while they resided in Suriname. The planters requested various ‘encouragements’
and ‘immunities’ including relief from taxation and the publication of laws to secure
‘good governance’ of the colony and particularly the punishment of runaways and
maroons.*' With these promises, and with confirmation that the articles of surrender
allowed them the right to depart whenever they wished, the planters pledged to
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‘remain here with great contentment.” Crijnssen — the acting governor — agreed to
most of these demands but maintained that settlers would not be allowed to move
or sell enslaved people or sugar kettles outside the colony.*> Unsatisfied, the lead-
ing English agitator James Bannister returned with another petition in which he
demanded ‘as a free subject to his matie’ the liberty to ‘repaire to some one of his
Maties colonies’ together with ‘all his estate of what nature soever that is moveable.
If denied this, Bannister threatened to petition the King and the States General to
‘obteyne from them the Benefits and privileges common to him, with all other
English subjects’*

Crijnssen did not take this appeal to royal intervention well and promptly
deported Bannister to the United Provinces. In Europe, however, Bannister’s lob-
bying found a receptive audience with Charles II, who was eager to relocate the
Suriname planters to Jamaica. The resulting diplomatic dispute, interwoven with
the complexities of Anglo-Dutch geopolitics, eventually culminated in Bannister’s
return to Suriname in 1671. Now appointed as a royal commissioner, Bannister was
authorized by the States General and sponsored by the English Crown to transport
any English settlers who so wished to Jamaica. Crucially, they would be permitted
to ‘carry away with them all their Slaves except such as they shall have bought since
the Surrender of Surynam.*

Bannister’s appeal for royal protection appeared wholly successtul, but once again
the local politics of property would prove more than equal to the authority of impe-
rial subjecthood. Though he made a public show of compliance, the new Dutch
governor, Philip Julius Lichtenbergh, made every effort to inconvenience Bannister
and discourage English planters from leaving Suriname. He quickly determined that
the complex networks of credit sustaining Suriname’s plantation economy offered
the best means of binding inhabitants to the colony.* Invoking the terms laid out
in the articles of capitulation, Lichtenbergh declared that any departing English set-
tlers had to resolve all outstanding debts incurred since the Dutch conquest without
using promissory notes. Though the Dutch framed this policy as a necessary protec-
tion for creditors’ property, Bannister saw it as a deliberate strategy to prevent the
English from departing by ‘leaveing them noe way to pay their Debts but money’*¢
Bannister proposed various solutions but Lichtenberg insisted he could not com-
pel creditors to amend their contracts with the English, and in the end, Bannister
departed for Jamaica with far fewer planters than he had hoped.

As Bannister told it, there was something coercive about the credit contracts that
left planters ‘intangled with Debt to the Dutch. The planters had been convinced
by manipulative Dutch ‘Placcatts, and other politicke instruments’ to build up their
plantations and become ‘soe deeply indebted to the Dutch that without apparent

7 A combination of

ruine . . . it was altogether at this tyme impossible to remove.
misinformation and market pressures forced them into an economic bind they could
not escape, compromising their political rights as English subjects. But for others,
cheap credit was precisely what drew them to Dutch colonies. In 1669, the inhabit-

ants of Suriname had argued that ‘the unfailing maxim for the cultivation of these
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lands and the advancement of the same is credit.*® There was truth to both inter-
pretations of credit. As Lichtenbergh put it, cheaper credit provided ‘the means to
make this colony flourish’ and would ‘attract planters from all quarters’ to Suriname.
‘In addition to this, he observed, ‘all those people will be so fixed here that they will
never leave the country.*

A subsequent dispute in Suriname further highlights the enduring influence
of the capitulations in shaping this legal politics of inter-imperial subjecthood. In
1675, another Crown-sponsored expedition arrived in Suriname to transport more
English planters to Jamaica. The expedition’s commander, Edward Cranfield, had
learned from Bannister’s mistakes and came prepared to help settle and arbitrate
planters’ debts. With the financial obstacles removed, the Dutch governor Versterre
raised a new set of objections centering on the subject status of the colony’s substan-
tial Jewish population.®® When 12 Jewish planters requested permission to depart
with Cranfield, Dutch and English officials confronted the question of whether
the Jewish inhabitants of Suriname counted as English subjects who were entitled
to the rights and protections negotiated by the English Crown. Initially, Versterre
rejected the Jewish petition to leave, claiming his instructions were only to permit
English subjects to depart. Interposing on behalf of the Jewish planters, Cranfield
argued that this violated both the articles of surrender and the Treaty of Westmin-
ster, which had granted all inhabitants the right of departure. Cranfield presumed
these rights applied to the Jewish inhabitants as well as the English, as there had been
no separate articles of surrender for the two groups. Versterre nevertheless insisted
that the relevant clauses mentioned only English inhabitants, which did not, in his
view, include Jews.?'

Versterre, Cranfield, and the Jewish planters focused their debate on the meaning
of subjecthood and how it was established. One Jewish planter was able to produce
a bill of naturalization by the English Parliament. For most others, establishing their
status as English subjects proved much less straightforward. Versterre maintained that
unless they had received a patent of naturalization or denization, Jews in English-
governed Suriname had merely been residents and could make no lasting claim to
royal protection as natural subjects could. Cranfield and the Jewish planters argued
that as free inhabitants of English Suriname they had been granted status as ‘free
denizens’: a form of political incorporation somewhere in between residency and
full subjecthood that granted a right to Royal protection. Each side had a plausi-
ble case. Willoughby’s government had sought to attract Jewish settlers by granting
them ‘all the privileges and freedoms . . . as if they were born English.”** But this was
not explicitly an act of naturalization or denization — which could only be granted
by Parliament and the Crown respectively — and in practice, the English did not
grant the Jewish planters full political rights in the colony’s government. Ultimately,
Versterre refused to allow the Jewish planters to depart Suriname, fearing their loss
would lead to the destruction of the colony.*

Bonds of property and credit could outweigh those of subjecthood. While they
disputed the origins of their debts and their ability to settle them, Suriname’ settlers
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did not contest the underlying principle that they should be prevented from leaving
the community to which they were indebted. Protections for the private property of
creditors carried more weight than the rights of free movement granted by English
subjecthood. Meanwhile, for all de Witt’s warnings about the dangers of ‘mixed
sovereignty, settlers continued to leverage their ambiguous subjecthood by seeking
protections and privileges from multiple authorities. Yet subject status still mattered,
and, as the Jewish planters discovered in 1675, the negotiated and ambiguous nature
of colonial subjecthood carried risks as well as advantages. Despite ostensibly being
superseded by the Treaty of Breda, the articles of capitulation continued to be an
important legal resource in contests over the nature and strength of subjecthood.
Both Dutch and English officials and planters continued to refer to the rights and
categories of belonging established by the capitulations. But amid these shifting con-
stellations of subjecthood and sovereignty, the local politics of property continued to
hold the greatest gravitational pull.

Conclusion

Though particular in certain respects, the surrenders of Suriname and New Neth-
erland are indicative of influential legal dynamics and political ideas that shaped the
development of pluralistic colonies across the Atlantic world. Through the quasi-
constitutional qualities of truces, surrenders, and peace treaties, small- and large-scale
warfare shaped evolving legal and political practices for governing foreign subjects.
Surrenders were relatively common and not always permanent. Some inhabitants of
New Netherland and Suriname had previously lived in Dutch Brazil and other colo-
nies in the Guianas, where they experienced multiple occupations and capitulations.
This frequency and familiarity gave capitulations a convergent quality, as a familiar
set of protocols and demands began to emerge for securing successful takeovers.
The relative mobility and demographic importance of colonial families gave further
impetus to this convergence, as settlers threatened to relocate to competing colonies
that offered better political terms. Waves of warfare and peace-making gradually
sculpted an emerging trans-imperial constitutional landscape, subtly eroding major
differences between colonies’ treatment of diverse settler populations.

Most strikingly, the negotiations and contestations over capitulation in Suriname
and New Netherland illuminate how this emerging field of inter-imperial legal
and political practice was underpinned by settlers’ understanding of property as a
universal domain of trans-political rights. Colonists pre-emptively and retroactively
justified their surrenders by positioning their subjecthood as conditional upon the
adequate protection of their property and the households that contained it. Posses-
sion of property, in these accounts, seemed to convey not merely a right but almost
an obligation — to dependents and posterity — to seek the protection of another
sovereign when facing threats of external invasion or internal disorder. For the same
reason, occupying forces were keen to stress their commitment to preserving or even
expanding property rights as they negotiated terms of surrender. Both articles of
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capitulation focused on the distribution of property and commercial privileges as the
primary determinant of political belonging, largely side-lining complex determina-
tions of subjecthood and loyalty.

This is not to say that subjecthood and suzerainty did not matter. On the con-
trary, colonial and metropolitan officials spent a great deal of time worrying about
the suspect loyalties of their foreign subjects. Dutch officials in particular lived in
fear of repeating their experience in Brazil, where the Portuguese planters even-
tually turned on the Dutch occupiers. Such anxieties were not unreasonable. As
in Suriname, settlers did not hesitate to invoke ties to multiple sovereigns when
conditions made it advantageous — a possibility in part enabled by the ambiguous
legal precedent of the articles of capitulation. In such circumstances, the politics
of subjecthood could matter acutely. But these contests also took place within
local political frameworks geared towards protecting the property and policing the
membership of colonial communities. Processes of peace-making and capitulation
played a small but significant role in shaping and codifying the underlying vision
of political pluralism predicated on the preservation of property and policing of
mobility.
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TNA, CO 278/2/1, fol. 7 ‘Discourse by Mr. de Witt concerning Surynam. ‘None can
forme any pretence, but only the said Soveraigne and the said Subjects reciprocally, de
Witt argued, ‘noe not hee, or those who before the date of such Capitulations might have
beene Soveraignes to the same Subjects, after an entry, Cession and Confirmacon by a
Treaty of peace.

‘Discourse by de Witt; TNA, CO 278/2/1, fol. 7. ‘in soe doeing [the king of Spain]
would still attribute to himself some right of Superiority, or at least of protection over
those which have quitted his protection and Subjection’

‘Discourse by de Witt, TNA, CO 278/2/1, fol. 7.

TNA, CO 278/2/1, fol. 13 ‘Answer to Mr. de Witt’s Paper Concerning Surynam.

All quotes from ZA, 2.1, 2035.1, no. 61, ‘Requeste van Majoor Bannister.” This petition
is not transcribed in Zeeuwse Archivalia. Dutch officials took seriously the issues of social
order raised by the English petition. In 1669, the Suriname government posted the new
Dutch laws for Suriname, framing them as the product of the ‘articles of agreement with
the inhabitants” Amongst these were laws forbidding the inhabitants from insulting either
the English Crown or the Dutch States General and from using nationality as an insult or
curse word. ZA, 2.1, 2035.1, no. 114. Laddy van Putten and Philip Dikland, eds., Zeeuwse
Archivalia Uit Suriname En Omliggende Kuwartieren, 1667—1683 (Paramaribo: Surinaams
Museum, 2003), 99.

‘carrying away slaves or livestock’ was, in Crijnssen’s view, ‘directly in contradiction with
the intent of the articles [of surrender]. As he read them, the articles promised the English
freedom to depart but they would have to sell their possessions in the colony before leav-
ing. This was especially true of the enslaved laborers who were essential to the colony’s
sugar economy. Perhaps in future settlers would be permitted to sell enslaved people
outside of Suriname, but for now ‘the Colony has the greatest need [of them|” ZA, 2.1,
2035.1, no. 62.

ZA, 2.1, 2035.1, no. 67.

TNA, CO 278/2/1, fol. 21.

Dutch credit enabled less affluent English planters to expand their plantations while Dutch
planters paid premium wages to English laborers with experience of local conditions and
sugar planting. Many of these newly affluent English planters held debts to the colony’s
Dutch and Jewish settlers, with two-thirds of debtors in Suriname owing money to colo-
nists from other ethnic groups. Lichtenbergh reported confidently in February 1670 that
‘all in general say they want to remain here, and even if they wanted to [leave], they could
not do so because of the many debts in which they are entangled.” Zijlstra, Anglo-Dutch
Suriname, 43—47. ‘Brief Lichtenberg februari 8, ZA, 2.1, 2035.1, no. 204. Van Putten and
Dikland, Zeeuwse Archivalia, 159.

TNA, CO 278/2/1, fol. 33.

All quotes from TNA, CO 278/2/1, fol 58. ‘“The petition from the remaining English at
Surynam to his Matie.

‘De onfeijlbaere maxime van de culture van deese lande, ende het advancement derselven,
bestaet uijt credit, dat vergunt wert aen de planters, twelck genauwer ende besnedener
hetselve is, hoemeer dat het tendeert tot onderdrucking van den colonie, principaelijck
die maer even op de beene gewascht is” ZA, 2.1, 2035.1, no. 129. Van Putten and Dik-
land, Zeeuwse Archivalia, 116.

All quotes from ‘Brief Julius Lichtenbergh’ ZA, 2.1, 2035.1, no. 124. Transcribed in
Van Putten and Dikland, Zeeuwse Archivalia, 108. ‘Sijnde dit het rechte middel om dese
Colonie te doen floreeren, van alle kanten planters herwaerts te trecken, ende groote
quantiteijt Suickeren te maecken’; ‘en komt daer oock bij dat alle die luijden soo vast
alhier geset worden dat nimmermeer van t’ lant sullen afgaen.’

Around 60 Jewish settlers lived in Suriname, largely concentrated in a cluster of plan-
tations, the Dutch called the ‘Jodensavanne’ [Jews’ savannah]. Like the colony’s other
inhabitants, many of these Jewish settlers came to Suriname by way of other colonial
ventures. Some had been part of Dutch colonies, in Brazil, Tobago, and Essequibo, or
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came from other Atlantic colonies including some from French Guiana. Zijlstra, Anglo-
Dutch Suriname, 90; Wim Klooster, “Networks of Colonial Entrepreneurs: The Founders
of the Jewish Settlements in Dutch America, 1650s and 1660s,” in Atlantic Diasporas: Jews,
Conversos, and Crypto-Jews in the Age of Mercantilism, 1500—1800; Ben-Ur, Jewish Autonomy
in a Slave Society.

51 To some extent, this was a question of translation. Cranfield pointed out that the Dutch
copy of treaty specified Englishmen, but the English copy and — crucially — the Latin orig-
inal referenced English subjects. In Cranfields view, the Jewish inhabitants surely had to
be considered subjects of the King for if cultural or ethnic origins precluded subjecthood
then inhabitants of Scottish or Irish descent would also be barred from leaving. TNA,
CO 278/3, fol. 142. Also available in print: J. H. Hollander, “Documents Relating to the
Attempted Departure of the Jews from Surinam in 1675,” Publications of the American_Jewish
Historical Society, no. 6 (1897): 9-29.

52 Quoted in Zijlstra, Anglo-Dutch Suriname, 121: ‘alle de privilegien en vrijheeden, de
burgers ende inwoonders van dese colonie vergunt, als oft sij Engelse gebooren waeren’

53 For a longer account of this dispute, see Jacob Selwood, “Left Behind: Subjecthood,
Nationality, and the Status of Jews after the Loss of English Surinam,” Journal of British
Studies 54, no. 3 (July 2015).
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IMPERFECT STRANGERS

Frenchmen, foreigners and illegality
in 18th-century Guadeloupe

Tessa de Boer

Introduction

On 1 February 1727, Guadeloupe Governor Alexandre Vaultier de Moyencourt sat
down to compose an update on the island to Versailles." He was, literally and figura-
tively, not in a happy place. The letter seeps utter exhaustion. Guadeloupe is ailing.
Its inhabitants are starving and dying — those with some vivacity left are either emi-
grating or revolting. Currency is becoming a rarity. However, there might just be a
lifeline. Foreign ships, freighted to the brim with basic necessities, have appeared on
the horizon and have gently nudged Guadeloupe’s ports: would its population per-
haps be interested in purchasing or trading some of their wares on offer? However
interested the population might have been, de Moyencourt would not have it. He
proudly announces his staunch refusal to give permission to these foreign ships to
trade in Guadeloupe — all of them, no exceptions. To provide some extra reassur-
ance to the metropole, he vouches for the following: if even a single barrel of foreign
merchandise should be found on Guadeloupe, he would voluntarily commit himself
to the Bastille for life.

De Moyencourt’s decision to refuse foreigners to introduce their wares onto the
island despite the desperate necessity for these same wares seems paradoxical. How-
ever, the economic governance of the French Empire goes a long way — though not
all the way — in explaining this decision. From the late seventeenth century onward,
the French Empire was subjected to increasingly protectionist policies aimed at
eliminating foreign stakeholders and keeping the empire’s gains within the French
sphere. This (and especially its long-awaited ‘official’ codification in Letters Patent
of October 1727) came to be known as the Exclusif colonial®> For the French West
Indies, this concretely meant that foreign trade and provisioning was prohibited, and
all supply circuits had to run between the metropole and the French colonies, on
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French vessels, operationalized by French armateurs. However, putting these ideals
into practice resulted in a fundamental commercial imbalance within the French
Empire, and particularly in smaller colonies such as Guadeloupe: metropolitan arma-
teurs consistently neglected to supply it, and thus French provisioning would but
rarely meet the inhabitants’ needs. The structural lack of it would (in case of non-
intervention) result in incessant famine and shortages of industrial supplies. This, in
turn, threatened the entire social and economic cohesion of the colonial society in
question.

Foreign merchandise, brought on foreign ships and sent by foreign entrepreneurs,
could significantly alleviate these shortages. Indeed, a myriad of foreign merchants
had identified this as an opportunity for economic gain, as basic necessities would
beget premium prices. However, the Exclusif was the institutional barrier that had to
be overcome. Thus, (senior) administrators in Guadeloupe such as de Moyencourt
found themselves in an impossible position. There was a clear discrepancy between
the law of I’état and the law of necessity’ — between metropolitan ideology and
colonial reality. In the day-to-day governance of Guadeloupe, they were to carefully
assess and tread this balance. Regulating foreigners, and specifically their attempts
at trade, was at the heart of this. For Guadeloupe, even more neglected than more
impressive colonies such as Martinique and St. Domingue, and geographically posi-
tioned at a crossroads with foreign-held colonies crawling with opportunist vultures
waiting to sell their wares, this regulatory task was at its most challenging.*

The challenging nature of regulating foreign activity on Guadeloupe was not
solely due to the delicate realities on the island. The very letter of the law, too com-
plicated this decision-making process. The Exclusif of 1727° and the ordonnances,
edicts and regulations that pedigreed it were as staunch in their insistence on the
respective privileges of ‘Frenchmen’ over ‘foreigners’, as they were utterly vague in
what those categories actually entailed. Extensive historiographical discussions on the
conceptualization of subjecthood in the early modern have above all else revealed
that it was not easily defined.® What exactly determined who was to be consid-
ered ‘French’ and who was ‘foreign’, especially in the context of the West Indies,
where individuals amalgamated in the mishmash of ever-shifting imperial spheres,
and (attempts at) metropolitan categorizations were at best awkwardly applicable to
colonial societies, which were much more diverse to begin with? Subsequently — if
a ‘foreign’ element could be indisputably identified — what specifically was ‘illegal’
about it in the context of the Exclusif? Was it tied to the individual’s ‘foreign’ iden-
tity, to the ‘foreign’ production of his merchandise on offer, to the ‘foreign’location
of the port of provenance? Historiographical analyses of the Exclusif but rarely seek
to pinpoint the exact source of illegality on foreign trade, and instead generalize it
as an illegal activity at large. However, as we will see, this can be (and was) subjected
to considerable nuance.

This chapter investigates the understanding of the notions of ‘foreignness’ and
‘illegality’ in eighteenth-century Guadeloupe in the context of the Exclusif colonial,
wherein they were closely interrelated. It takes as its principal source the series of



Imperfect strangers 157

correspondence from its governors and other senior administrators, and seeks to
contrast this with the integral texts of the Letters Patent, ordonnances and edicts
whose application they describe in this correspondence. As senior administrators
(such as the governors) were tasked with the execution and supervision of the
Exclusif, it was their understanding and interpretation of these notions that resulted
in concrete impact on the daily realities in the colonies, because they pertained to
the obtainment of basic necessities. This chapter argues that these everyday decisions
(and, as time progresses, the precedent/repertoire) on regulating foreigners and their
possibly illegal activity on Guadeloupe provide a much more grounded understand-
ing of early modern colonial subjecthood than legalistic sources.” This case study,
furthermore, is found in a context wherein a specific subjecthood could create sub-
stantial (economic) privileges; therefore, it also contributes to a better understand-
ing of how early modern individuals were able to access or create opportunities in
the realm of business, judicial support, and privileges in general, as the gray areas of
subjecthood could be exploited in the face of institutional barriers.

The French Empire and Guadeloupe: historical background
and exclusionary policies

The French colonization of the Americas began in the sixteenth century, in tandem
with similar activities by several other European states. Most early efforts focused
on Canada; however, by the mid-1630s, the French also took possession of sev-
eral islands in the West Indies that would later play a crucial role in the (political)
economy of the French Empire by means of its cash crop output — most famously,
sugar. Guadeloupe was among them, and in the decades that followed its settle-
ments were increasingly expanded and operationalized. After formal ownership had
passed through the hands of several up-and-coming monopoly companies, in 1674
the colony was formally transferred to the French state. As slavery was increas-
ingly institutionalized, the sugar plantation complex developed to maturity in the
late seventeenth century, and cash crop output generally flourished throughout the
eighteenth century.®

From the earliest stages of the systematic colonization of Guadeloupe, the colony
sparked the interest of foreign and especially Dutch entrepreneurs, who sought to
obtain a share of the potential profits in different sectors of exploitation.” For exam-
ple, as early as 1650, freight contracts to dispatch ships from Amsterdam to trade in
Guadeloupe (and neighboring Martinique) are steadily found,'* as are accounts of
Dutchmen physically traveling to the island to ‘make their fortunes’ as merchants or
craftsmen,'! or powers of attorney to claims due on the island, evidencing the early
incorporation of Guadeloupe into transimperial credit networks.'? These activities
are generally representative of the prominent share that of foreign stakeholders occu-
pied in the first few decades of French colonization in the West Indies at large. In
the West Indies themselves, the Portuguese reconquista of ‘Dutch’ Brazil in 1654
triggered a diaspora of Dutch (sugar) planters seeking to apply their skills elsewhere,
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settling among others on the French isles and aiding in the setup of what would later
become its ruthlessly efficient sugar plantation complex." In Europe, as evidenced
by Jonathan Webster’s study on colonial entrepreneurship in Bordeaux in the sev-
enteenth century, communities of foreign merchants and armateurs in metropolitan
ports were often more willing to take on the risks of colonial trade than their French
counterparts, as they had (in case of the Portuguese and the Dutch) observed and
participated in the booming colonial trade conducted in and by their respective
home states, and were financially and infrastructurally (ships) better equipped to
expedite these enterprises.'

From the mid-seventeenth century onward, institutional anxieties about foreign
stakeholdership of one’s ‘own’ empire started to emerge. As mercantilist thought
matured, as English trade was subjected to protectionist Navigation Acts, and as
Jean-Baptiste Colbert acceded as the leading minister in France, increasingly exclu-
sionary policies were implemented in the political, social and economic governance
of the French Empire."” For example, an ordinance of June 1670 issued a general
prohibition for foreign vessels to dock or come within one league of French colo-
nial coasts. In addition, coming into contact with foreign merchandise (introduc-
ing it into the colonies or trading it on) also became a punishable offense. Another
significant addition to the legal corpus prohibiting foreign trade was the réglement
of August 1698, meant to re-install the protectionist measures after they were tem-
porarily eased due to the Nine Years’ War (1688—1697). Again, this stipulated the
general prohibition for foreign vessels to dock in a colonial port, as well as trading
in or being in possession of foreign merchandise, or to lend one’s name to act as a
front for foreign businessmen and armateurs. The Letters Patent of April 1717, too,
proscribed these mechanisms.'® Whether these 1717 Letters Patent can be viewed
as the establishment of ‘the’ Exclusif, as some literature presents it, is debatable."”
Equally rigorous and content-wise comparable regulations were already in place
before 1717. In addition, in documentation post-1727, it is the Letters Patent of
October 1727 that are consistently synonymized/identified with the Exclusif. In
referring to anti-foreign, protectionist measures, senior administrators nearly always
cite the Lettres Patentes d’Octobre 1727,'® even after significant modifications or newer
regulations were issued, suggesting that these Letters Patent were considered the
unequivocal standard or basis of the Exclusif, and that 1727 was not merely an addi-
tion to 1717. On a more methodological level, this also justifies the selection of the
Letters Patent of 1727 as the central legal framework in this chapter to investigate
notions of foreignness and illegality.

To some extent, the Exclusif did what it ought to do. The concentrated (though,
as we will see, not watertight) transter of colonial cash crops to the metropole caused
tumultuous economic growth in France. The quick saturation of its domestic mar-
kets (around 1730) triggered the large-scale and profitable re-export of French colo-
nial resources abroad, creating a large trade surplus, one of the principal aims of
mercantilist economies.'” However, the flow of merchandise from the metropole to
the colonies was not as impressive, and was one of the causes of the aforementioned
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structural imbalance: Guadeloupe, for example, was chronically undersupplied
and could barely sustain its population and industry without additional foreign
resources.”” At several points in the eighteenth century, these problems were exac-
erbated when France and Britain went to war: massive losses to British privateering
rendered French shipping all but impossible, which crippled the already meager sup-
ply of necessities to the French West Indies. Under these circumstances, the Exclusif
would be formally or informally suspended, and ‘neutral’ foreigners in possession of
passports would be openly welcomed to trade in the colonial ports.

The devastation caused by the Seven Years” War (1756—1763) in particular left
an impression.”! Guadeloupe had been invaded and occupied by the British, but
was returned to France in exchange for Canada with the Treaty of Paris in 1763.
The lessons learned on the fragility of the Exclusif, the commercial networks and
innovations introduced by the British occupiers, and by then, proven benefits of
(some types of) foreign trade to remedy supply deficits did not leave policy makers
unmoved. Several ordinances, edicts and regulations liberalizing certain aspects of
the Exclusif were implemented from the late 1760s onward — for example, certain
free ports were established (in case of Guadeloupe, the island of St. Lucia) and trad-
ing certain types of products was allowed there. The number of these ports and
products increased steadily, and in the late 1770s, free trade (within limitations) was
established in Guadeloupe.” Foreigners were finally granted significant leeway, and
their close association with illegality started to unravel.

Defining illegality

The central tenet of the Exclusif colonial, or the Letters Patent of 1727, was its general
prohibition of commerce étranger. All individual articles of the document were instruc-
tions on how to enforce this: which activities were illegal, what punishments would
those nevertheless partaking in these activities meet, and under which very specific
circumstances would normally illegal activities be sanctioned?

Curiously, for a document so vehemently interdicting ‘foreign trade’, it is dif-
ficult to pinpoint which element of it made it unacceptable. “Trade’ by definition at
minimum involves more than one actor and a product. In the context of colonial
trade in Guadeloupe, it generally involved multiple actors, things and geographies. Any
of these elements could be ‘foreign’, and thus be ‘the’ source of illegality. A typical
transaction could also involve non-foreign elements: crudely put, French actors,
things and geographies. Did French involvement in a transaction have a permeable
impact on the degree of illegality?

Before delving into the specifics of the illegal nature of foreign trade, it is impor-
tant to acknowledge that not all foreign presence or activity in the French West
Indies was outlawed. The Letters Patent outline one important sector where foreign-
ers could in fact exist: basic settlement. Foreigners were allowed to own property
(real estate and land) and reside in the French West Indies, and thus in Guadeloupe.
No comments are made regarding the professions they could exercise or the ways
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they could earn their keep, aside from the repeated assertion that they could not
involve themselves in any kind of merchantry, brokerage or trade, the exception
being the sale of crops that they would grow on their own land. Any foreigner that
was involved in merchantry at the time of the issuing of the Letters Patent was to
cease operations within three months.?

As it comes to foreign trade, close reading of the Letters Patent allows the distil-
lation of four potential ‘bases’ of illegality. Simply, four ingredients had the potential
to make trade ‘foreign’ in the context of the Exclusif. One of these ingredients was
sufficient, but a combination of them could only further incriminate the transaction.
Even then, with every single ingredient, one can subsequently wonder what made
this particular ingredient foreign in the first place.

Firstly, the foreignness of the ship that entered the French West Indian port was
arguably the most important factor. Numerous articles contain references to ‘vais-
seaux & autres batimens de mer estrangers’ or ‘navires estrangers’. Their very pres-
ence within one league of the colony’s coast was prohibited; entering the port was
equally condemnable.” The only exceptions were foreign ships in distress, seeking
entry to get essential repairs. However, they would be subjected to considerable
paperwork and surveillance.”” Complications immediately arise with a ship-based
assessment of foreignness. The Letters Patent at no place define what makes a ship
foreign, and instead seems to assume this as an essentialized characteristic. However,
it is (and was) not as straightforward an exercise as it seems to determine a ship’s
‘nationality’in the early modern era. The flag was in many cases the prime indicator,
but what determined the flag? The subjecthood of the captain? That of the owner?
The location of the shipyard? The harbor of provenance? It appears that this was to
some extent not legally standardized; it was also vulnerable to opportunistic fraud —
many incidents of flag-swapping are recorded, including in Guadeloupe.*

Secondly, the foreignness of the merchandise that is destined for trade was con-
sidered. It was not permitted to introduce ‘Negres, effets, denrées & marchandises’
from a foreign source in the colonial ports. By extension, it was also forbidden to
have it in one’s possession in the colony in general, either with the purpose of con-
cealing/storing it, or to trade it on.”” Again, what exactly made merchandise foreign
is not consistently explained in the Exclusif. Was it the location of its production
(and then, which stage in the commodity chain?)? The last port that it was trafficked
through? The owner or seller of the merchandise? The bottom it was transported
on? With merchandise, an added difficulty was that more often than not, its origin
was not clearly identifiable — try and distinguish, at first glance, British flour from
French flour. This was a widely recognized problem, judging from the contempo-
rary reflections of Emilien Petit, a creole lawyer and judge from St. Domingue®: he
recommended paying extra attention to small merchant’s markers on the packaging,
or, in case of enslaved people, analyzing the language(s) they speak. However, he
admits that after some time passes or the merchandise changes hands a few times,
these subtle clues would soon fade, and it would be impossible to establish any (for-
eign) origin.”
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Thirdly, the foreignness of the location that was involved in the transaction mat-
tered. The Letters Patent certainly seem to take the fact whether a transaction or
activity in trade was conducted in ‘pays estrangers’ or ‘colonies estrangers’ into
account when assessing its legality. For example, several articles explicitly forbid
sending merchandise to these foreign places or importing merchandise from these
places to the French colony (‘nosdites isles & colonies’).”” Out of all four ‘foreign’
ingredients in trade, location is arguably the least ambiguous when it comes to what
exactly made it foreign in the first place. Territorial sovereignty was relatively well-
established and well-defined in peacetime, and aside from the occasional shift or
dispute in wartime, it would be clear which locations and ports could be considered
‘foreign’.

Lastly, the foreignness of the actor(s) conducting the trade seems to be taken into
account. Several types of actors reoccur/are explicitly mentioned in the Letters Pat-
ent’ discussion of illegal activity: among others, the operations of captains, crews,
merchants, factors and commissioners are subjected to its regulations. There are
surprisingly few articles that, in discussing these actors, identify them as ‘foreign-
ers’ (‘estrangers’)’’; in other words, there are not many instances where the foreigners
themselves are identified as the core of what made trade foreign. However, it seems
unlikely that this factored so little in the assessment. What is more probable is that,
particularly as it pertained to the labeling of ships or merchandise as foreign, the
actors themselves were a base condition: the involvement of a foreign freighter,
buyer, seller, commissioner, captain, crew and so forth went a long way in sub-
sequently identifying these other ingredients as foreign. This might have been so
self~evident, that it escaped any explicit clarification in the literal text of the Letters
Patent. Nevertheless, the ‘classic’ problem remained — who was a foreigner, and who
was not? What determined this?

What emerges from these discussions is that, while any of these ingredients was
independently sufficient to make an attempt at trade ‘foreign’ in the eyes of the
Exclusif, they were highly interrelated, and rarely occurred in isolation. In most
articles (and in historical practice), the illegality of a stint of foreign trade was com-
posed of multiple foreign ingredients. The appearance of foreign ships carrying
foreign merchandise, sent from a foreign port by a foreign entrepreneur, was a daily
occurrence in the French West Indies, and attempting to define the intricacies of
foreignness in these cases was a superfluous exercise — even the admittedly vague
terminology of the Exclusif was clear enough to condemn these instances.

One important question arises however when it comes to the ‘composition’ of
trade. Again, with a typical (foreign) trade transaction in the French West Indies
consisting of more than one actor, thing and geography, what happens when foreign
elements mix with French ones? The Letters Patent extensively take this mixing
into account, and a variety of different scenarios and combinations are sketched out
and appropriately interdicted: French merchants exporting French merchandise to
foreign localities,” foreign merchants corresponding with French commissioners®
and so forth. Analyzing this ‘mixed’ trade further affirms the central assertion of
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this section, namely that any detectable foreign element (a ship, merchandise, loca-
tion or actor) was enough to incriminate the procedure — French involvement was
not enough to ‘whitewash’ the transaction. In fact, it was the contrary: implicated
Frenchmen were equally as condemnable and punished even more severely than
foreigners that were caught in the act. In this particular regard, the Exclusif was more
rigorous than comparable systems of British commercial legislation of the time.
Whereas the British maintained similar restrictions on foreign trade with(in) its West
Indian territories, British law only sought to penalize the foreign elements, rather
than any British subjects that were found to be complicit.**

Defining foreignness

It is more than evident that the supposed illegality of trade in the French West Indies
was inextricably tied to the involvement of foreigners. Equally as evident is the lack
of somewhat comprehensive definitions on what exactly is foreign, or a foreigner,
in this context. In the Letters Patent, there is but one characteristic that sets apart
Frenchmen from foreigners — subjecthood. Frenchmen are consistently identified as
‘nos(dits) Sujets’, or, in some minor instances, as the adjective ‘Frangois’ (e.g. négo-
cians Frangois). Foreigners are ‘estrangers’.

Thus, in the eyes of the law, Frenchmen were French subjects, and foreigners
were not. Subjecthood was what divided them, in the metropole and in the colo-
nies alike, in law and in practice. In the early modern age, subjecthood determined
whose sovereignty an individual fell under. A certain subjecthood came with a set
of institutions to utilize, obligations to fulfill and privileges to claim. A typical site
where all of these things manifest is the judicial system (physical courts, but also
legislation): one’s subjecthood to a large extent determined which system was avail-
able or chosen to channel personal or property-related injustices, and which would
administer justice when one was caught trespassing the law.™ The institutions and
obligations, but especially the privileges, were not only dependent on domestic
affairs. Developments in international relations could exercise a significant influence
on the privileges of a particular subjecthood beyond ‘its’ territorial borders. For
example, a commercial treaty between two countries could attribute collective priv-
ileges to each other’s merchants on each other’s markets: from slightly lower tariffs,
to entire monopolies on the exploitation of valuable resources. The opposite could
also be true: trade embargoes, a staple of early modern and modern history alike, are
a mechanism to exterminate the privileges of another’s subjecthood.*® What follows
is that in the context of early modern mercantilist political economies and empires,
these subjecthood-related discussions are extremely relevant. The Exclusif was a sys-
tem that privileged or restricted actors based on subjecthood, and stakeholdership
in the French Empire was nominally reserved for French sujefs, as evidenced by the
terminology of the Letters Patent.

‘What were the legal bases of French subjecthood in the early modern age? French
subjecthood could be sourced from either jus soli (being born on French territories,
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including the colonies) or jus sanguinis (being born wherever, but to French par-
ents).” Jus soli is also referred to in the Letters Patent, in the only instance wherein
‘sujet’ 1s slightly elaborated upon: ‘tous nos Sujets nez dans nostre Royaume & dans
les Colonies sofimises a notre obéissance’.*® For those not meeting these requirements, a
third avenue toward French subjecthood was available, namely naturalization. How-
ever, this was a rare occurrence at approximately 45 cases per year between 1660 and
1789, and generally, the only applicants were elites.”” Additionally, as we will see,
naturalization was all but invalid in colonial contexts.

Those non-subjects that remained were foreigners. While dwelling on French
territory, they encountered barriers in their professional as well as personal
environment — for example, they could not hold royal office. The most important
general restriction was their subjection to the droit d’aubaine — the inability to pass
assets on to any heirs, and instead have those assets automatically transferred to the
state upon their passing while on French soil.*" This was a significant hindrance for
foreign entrepreneurs to establish their business in France: the droit d’aubaine was a
sword of Damocles to ‘foreign’ business organizations, because the risk of seizure of
assets if (unexpectedly) deceased while in France limited the sustainability of more
long-term accumulation of assets.*!

As Silvia Marzagalli rightly points out, these general principles were the subject
of numerous exceptions.” Droves of individuals treaded the margins of French
subjecthood in the metropole and in the colonies alike, and had to make their case
as to why in fact they would qualify for subjecthood and its adjacent privileges.
The Huguenot diaspora loomed at the core of many of these cases, especially in
the eighteenth century as second or third generation of descendants emerged.
Anti-Huguenot legislation of the mid-to-late seventeenth century generally con-
tained terms that competed with the (mostly Renaissance period) principles of
French subjecthood, and there were plenty of Huguenots (and their descendants)
who still wished to make a claim to the privileges of French subjecthood while
on French soil.

Diplomatic documentation is rife with these cases, and excellently illustrates
the chaotic situations that could arise from stringent, but non-comprehensive laws,
especially when large sums of money and assets were on the line.* For example, in
1724, a dispute arose between the Dutch States General and the French state after
a petition by Pierre Testas Jr. He was a prominent merchant born in Amsterdam
to a Huguenot father, and a prominent ‘Dutch’/‘foreign’ interloper in the French
West Indies. Testas Jr. desired to claim his grandfather’s inheritance in France, but
this was rejected. The French authorities cited regulations dating to 1669 and 1698
that offered Huguenots (such as Testas Jrs father) the opportunity, after renounc-
ing their heresy, to repatriate to France and have their property rights fully restored
‘on an equal basis to natural subjects’, once again evidencing the close connection
between property rights and subjecthood, but keeping the subject status of Hugue-
nots vague.* This is further complicated when the authorities add a subtly threaten-
ing reminder that all those Huguenot ‘subjects’ who had not made the decision to
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repatriate under these olive-branched conditions, had caused great offense to the
French King, implying that they were still considered to be accountable to the King’s
sovereign power. The Dutch ambassador writing on this case specifically states that
he and all others involved found the matter highly confusing: he was personally
unable to deduce whether the French authorities ultimately considered the foreign-
born offspring of a Huguenot as legitimate foreigners, or just disobedient/estranged
subjects.”” With many similar or even more complicated situations detailed in dip-
lomatic and stately documentation, it is evident that while the legal dimension of
French subjecthood readily distinguished between Frenchmen and foreigners, this
difference was not always clear in practice.

Turning back to the colonial sphere, these matters were subject to even more
exceptions and complications. It has been thoroughly established that European,
metropolitan classifications of subjecthood — but also social classifications in general —
were not applicable to colonial societies, which were inherently more diverse.
For example, the presence of large, enslaved or free(d) colored populations could
provoke endless debates on the subjecthood status of these people, and what the

* When it comes to

political, legal, social and moral consequences of this would be.
the rights of non-subjects, or foreigners, the Exclusif and the Letters Patent are also
inherently symptomatic of the different legal situation in the metropole versus the
colonies: it ensured that non-subjects had substantially more economic and com-
mercial rights in metropolitan France, compared to the West Indies.

A very concrete difference that can be established between the legal bases of
French subjecthood in the metropolitan versus the colonial sphere is the nonrec-
ognition of naturalization. Whereas in France itself, a foreigner could attain French
subjecthood and all its attached privileges through naturalization, this was not the
case in the French West Indies. On two separate occasions, the Letters Patent explic-
itly invalidate naturalization as a mechanism to circumvent the barriers imposed on
foreigners:

Les estrangers establis dans nos Colonies, méme ceux naturalisez, ou qui pourroient
Pestre a ’avenir, ne pourront y estre Marchands, Courtiers & Agens d’Affaires de
Commerce, en quelque sorte & maniere que ce soit."

Faisons deffenses a tous Marchands & Négocians establis dans nosdites Colo-
nies, d’avoir aucuns Commis, Facteurs, Teneurs de Livres, ou atres personnes qui
se mestent de leur commerce, qui soient Estrangers, encore qu’ils soient naturalisez.*®

These articles seem to go as far as to consider those naturalized still ‘foreigners’ after
all, unable to get rid of this essence with a piece of paperwork.

Some remarks remain on the regulations regarding religion in the French West
Indies, and the role it played in attempts to distinguish foreigners from Frenchmen.
As previously discussed, Huguenots and their descendants very much complicated
the notion of French subjecthood. At the core of this was, of course, religion:
Catholicism was an integral part of French monarchical identity and sovereign
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power, and protestant/Huguenot subjects fit but awkwardly into this constellation,
and their possibly divided loyalties were a liability.*” Whereas Catholicism was not
an absolute prerequisite to French subjecthood, it was very closely associated with
it.* In the West Indies, and particularly on Guadeloupe, the association between
‘Frenchman/Catholic’ and ‘foreigner/Protestant’ was especially strong, because
(as we will see) the two major groups of foreigners interacting with Guadeloupe
were the Dutch and the British, both of them famously protestant. What followed
from all this is that the anxiety surrounding foreign presence in the colonies was
not exclusively economically motivated — socially, too, foreigners could negatively
impact French colonial society through their adverse religious beliefs. To negate
these potential liabilities, non-Catholics had limited rights in France and the French
West Indies alike. For example, whereas non-Catholic religious beliefs were not
prohibited as such, only the Catholic religion could be exercised in public.”' These
policies stand in stark difference with the British or the Dutch Americas, where
religious diversity was not as much regarded as an issue, and freedom of religion was
more widely guaranteed.*

Attempting to define foreignness in France and the French West Indies is, all
in all, a challenging endeavor. As with illegality, the legal terminology is strict and
concise: subjecthood 1s what sets apart a Frenchman from a foreigner, and privileges
access to (the resources of) the French West Indies to one, but not to the other.
However, subsequently attempting to define the next step — subjecthood — is much
more convoluted, and it is evident that metropolitan legal frameworks did not nec-
essarily provide for the diversity of backgrounds and identities on the ground, cer-
tainly not with regard to religion, and especially not in colonial settings.

Putting ideas into practice: foreign trade on Guadeloupe

The vast majority of physical foreign presence and the regulation of it in the French
West Indies is found in the context of trade; differently put, most direct foreign
engagement with a colony such as Guadeloupe was commercial in nature. The legal
texts constituting the Exclusif, such as the Letters Patent, do/did not provide a com-
prehensive enough definition of illegality and foreignness to account for all subtle
varieties and shades of ‘foreign trade’, opening plenty of windows for opportunity
for Frenchmen and foreigners alike. French administrators could exploit loopholes
to justify urgently needed foreign provisioning, and foreign merchants could reason
their way out of perceived illegality. Close analysis of this rhetoric and behavior will
grant more nuanced and grounded insights into notions of illegality and foreign-
ness in the French West Indies. Patterns of decision making by the governors, and
the justification thereof, when confronted with ‘illegal’ foreign activity, is especially
revealing. In order to administer justice, a governor had to take the abstract law,
actively interpret and mold it, and could only then apply it — sprinkling personal
and professional prejudices throughout this process was an option.” Arguably, the
collective of these judgments is a more accurate and dynamic indicator of notions
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of illegality and foreignness in the French West Indies and the historical Systeme de
I"Exclusif than any legal text.

Before moving onto a couple of specific instances, it is important to provide
an outline of foreign activity (primarily trade) in Guadeloupe. It has been widely
recognized, both in contemporary sources as well as in historiography, that foreign
trade in the French West Indies was widespread in spite of the Exclusif>* As we
have seen, foreign stakeholdership in the French West Indies and in Guadeloupe
had been present from the beginning, and increased exclusionary legislation as time
progressed did not succeed in exterminating this phenomenon — it perhaps pushed
it to more covert corners and coves, but even that is somewhat debatable when
reading the daily reports of happenings on Guadeloupe. The presence of foreign
vessels, ranging from large frigates to small canoes, in and around its ports and coast
was structural, especially in times of great dearth, typically the result of wars, natural
disasters or imbalances in the Exclusifitself (no supplies from France). Foreign entre-
preneurs and companies steadily identified Guadeloupe’s general lack of resources
as an opportunity to attempt to sell wares at premium prices; these premium prices,
in turn, further increased Guadeloupe’s foreign ties, because many of its inhabitants
were subsequently burdened by significant debts to foreign parties. This included
the Dutch West India Company, who at several points sent a dedicated debt col-
lector to the island. Nearly all recorded instances of foreign activity in Guadeloupe
concern either British or Dutch actors; generally, the British feature most frequently,
but depending on developments in the generally volatile Anglo-French relations,
the Dutch could take the upper hand.

The British generally had their basis (vessels, commissioners) on Dominica,
the Dutch on St. Eustatius. Dominica in particular was excellently positioned for
both legal trade and smuggling to Guadeloupe: the stretch of water in between
the islands was crossable in small, inconspicuous barks and in a relatively short
time, as Guadeloupe’s governors wearily complained.® Foreign trade was con-
ducted both openly and covertly. Plenty of times, the foreigner would present
himself and his wares in the port, and seek permission to openly trade — the
bare continued existence of this phenomenon evidences that there was a real-
istic chance of success for getting permission to openly trade on Guadeloupe
despite the Letters Patent prohibiting it. However, the majority of trade was
covert — smuggling — and absolutely endemic throughout the West Indies.> The
governors’ correspondence evidences that most of the time the infrastructure
and motivation to combat it was lacking, and that as a result, foreign smuggling
found continuation despite the authorities being well aware of its existence.”’
Overall, the ambitious Exclusif seems to have been but tepidly enforced. A mid-
eighteenth-century Dutch treatise on Dutch trade in the French West Indies even
seems to consider it so inconsequential in fact, that the fundamental illegality of
it is not even touched upon once — it happily outlines the large volume of trade,
and announces that the French coast guard in the West Indies are known to never
stop Dutch ships.?®
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This does not necessarily match the governors’ own reflections on their dealings
with foreigners — of course, the fundamental difference is explained by the respec-
tive source audience. The governors’ correspondence was addressed to the relevant
ministers in Versailles, and primarily served to advance their own personal and pro-
fessional standing. Generally, the governors express their zeal to combat all foreign
activity on Guadeloupe in line with the King’s law. They detail the confiscation of
ships suspected of foreign trade, or the arrest of foreign merchandise or individuals.
In instances where they do not succeed in preventing foreign trade, they sketch it
as force majeure, blame it on fellow administrators, or — most interestingly — point
to the dysfunctionality of the law that they were handed (‘forcing’ them to permit
to foreign trade to prevent a worse disaster), and openly criticize the metropole’s
policies.” Their accounts of the (non-)punishments dealt to those involved in for-
eign activity, are revealing when it comes to investigating illegality and foreignness
on Guadeloupe. The respective decisions and the rhetoric to justify it unravel the
understanding of these notions in French colonial contexts.

Intercepting foreigners and their trade on Guadeloupe was — according to the
Letters Patent — the prerogative of any French subject, not just the authorities.*’
Any seaworthy Frenchman was allowed to chase vessels engaged in illegal activity,
and Frenchmen snitching on foreigners were to be rewarded with (half of) the fine
money that the foreigner would be forced to pay.”’ However, these incentives did
little to encourage the population and even the administration to do their part in
combating foreign activity in Guadeloupe. The personal benefits to letting foreign
provisions onto the island were just too great — avoiding starvation was but one of
these many benefits. To the stated frustration of the governors, there appears to have
been a broad mutual understanding among Guadeloupe’s society that reporting for-
eign activity to the authorities was not desirable.®* Mutually assured destruction also
factored into this: as significant chunks of society were actively or passively involved
in foreign trade, not reporting one’s foreign-buying neighbor or corrupt colleague
was often an act of self-preservation. This significantly hindered the authorities’ abil-
ity to catch foreigners in the act. Catching them in the act, however, was almost an
essentiality to be able to administer justice, because establishing proof of illegal activ-
ity in retrospect was exceedingly more difficult.”” The difficulty (and rarity) of con-
structing an actual case is evidenced in the correspondence. Only in 1731, decades
after the introduction of anti-foreign legislation and years after the implementation
of the Letters Patent, an administrator writes about a judicial first on Guadeloupe:
for the first time, three men suspected of foreign (slave) trade had been prosecuted
to the very end, and had now received sentencing — Rousseau (from Guadeloupe),
Ruotte (from Martinique) and Billard (their skipper) were the unlucky convicted in
this legal triumph.®*

Most of the time, the patrols, inspections and arrests were performed by vessels
and officers of the French West Indian tax farm, the ferme d’Occident. The ferme was
the bureaucratic agency responsible for overseeing and collecting tax — critically,
customs revenue — in New France and the French West Indies, including Guadeloupe.
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However, they too had insufficient means to establish a watertight surveillance
of the coasts and ports of the ferme’s jurisdiction, and frequently, governors had to
write to France to beg to provide the ferme with more (navy) ships.®® If a successful
arrest was made, however, the next step was to administer the appropriate amount
of justice. The administration of justice is very closely tied to subjecthood. Did a
sovereign entity, in this case, the French state, have (or claim) the prerogative to sub-
mit non-subjects to its own laws, and dole out the punishment accordingly? In the
Letters Patent, we can already distill that there is a clear difference in the measure of
justice that one could administer to subjects versus non-subjects caught in foreign
trade. Four types of penalties are prescribed: a monetary fine, confiscation of assets
(mainly vessels/merchandise), imprisonment, or the galleys. The particular mix and
intensity of each penalty varied per specific infraction. Foreigners could expect to
receive any of the first three punishments; the galleys, however, are exclusively added
to the arsenal for punishing French subjects in breach of the Exclusif. As the galleys
were generally regarded as a particularly brutal (non-capital) punishment,* it is a
testament to the limited jurisdictional power that the French state claimed over for-
eigners in breach of its law, compared to natural subjects, in colonial settings.

Accepting the premise that the full extent of the law could only be unleashed
onto subjects, analyzing the judicial treatment of some individual cases will reveal
the nuances of the subject versus non-subject distinction in the French West Indies.
Aside from the measure of punishment, the bare fact that the case was judged to be
illegal in the first place is also an important indicator. Upon assessing the corpus of
‘foreign incidents’ mentioned in the governor’s correspondence, three themes/cases
emerge as particularly elucidating.

Firstly, the hunt for St. Eustatius slave traders. The Dutch colony of St. Eustatius
was a hotbed for illegal slave trade, due to its location at a crossroads of impe-
rial spheres, its neutrality, and (from the mid-eighteenth century onward) its status
as a free port.”” Governor’s complaints about the presence of illegally introduced
enslaved people in Guadeloupe nearly always concern those brought in from St.
Eustatius. Two slave traders were particularly prolific in this scheme and taunted
the Guadeloupe administration by brazenly conducting an open illicit slave trade
for years on end. The first, who was mostly active during the 1730s, is identified
as ‘Coms’, ‘Come’ or ‘Combes’ by the governors.”® This likely refers to John/Jan
Combes, a merchant and slave trader based on St. Eustatius, attested to in Amster—
dam powers of attorney around the same date. The French authorities had difficulty
in establishing whose subject Combes was, but eventually designated him as Dutch.®
All four ‘ingredients’ of Combes’ trade were illegal: he is attested to have used British
ships, carrying British-grown crops (in his non-slaving endeavors), operated from
Dutch soil, and was a foreign entrepreneur. It is therefore easy to identify his activities
as illegal, per the Letters Patent. At several points, Combes’ enterprises were inter-
cepted and penalized, mostly through confiscation. His status as a repeat offender
eventually turned the authorities to targeting his person, as opposed to his assets,
and sought his arrest. In early 1730, something resembling an international arrest
warrant was issued on Guadeloupe: public orders to arrest Combes, and announcing
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a punishment for all those found to conceal him, were nailed on the doors of every
church on Grand Terre. Evidentially, the French authorities were not deterred from
taking drastic action against a foreigner; however, as a non-resident of Guadeloupe
(or the French West Indies at large), Combes was safe and sound in the Dutch West
Indies, and the governor begrudgingly admits that the warrant had produced no
results whatsoever.”

The second culprit for illegal slave trade from St. Eustatius, around the mid-
1750s, similarly sought refuge in the Dutch West Indies — however, this time the
fugitive was a French subject. Estienne Ricord seems to have been somewhat
more mobile than John Combes, and is mentioned to have frequently traveled
between Guadeloupe and St. Eustatius in person to arrange the illegal shipments
of enslaved persons.”! The perceived illegal nature of his trade seems to have been
firmly based on location, as both Ricord and his accomplices were Frenchmen,
but they sourced their ‘freight’ from a foreign colony. Ricord was arrested by a
local officer in March of 1755, and his assets were seized and sold. However — as
the local officer in question details in a complaint to the Minister — rampant cor-
ruption and nepotism in the government of Guadeloupe (up to governor Mira-
beau) ensured that Ricord got all opportunity to conceal himself, ‘escape’, and
flee back to St. Eustatius.” This case evidences an oft-mentioned complication
with the penalization of subjects versus non-subjects: pre-established relation-
ships, especially in relatively small-scale societies such as that (among whites) in
Guadeloupe, could drastically corrupt the administration of justice. This could
swing both ways. The harsh sentencing of an upstanding, wealthy or well-con-
nected member of the community (as merchants could very well be) was always
awkward, evidenced by the general lack of galley sentences.”” On the other hand,
the numerous individual rivalries attested to in the administrators’ correspond-
ence — the local officer calls governor Mirabeau ‘his worst enemy’ — ensured
that many were very much willing to eliminate and incriminate their kin.”* This
dynamic featured overall less in cases concerning foreigners, who were bound
to be (relative) strangers. In all, the cases of foreigner Combes and Frenchman
Ricord evidence that similar illegal activities could count on similar penalties
(confiscation of assets, and arrest of the person); however, the difficulties encoun-
tered when attempting to execute the penalties could differ with subjects versus
non-subjects.

Secondly, the reactive nature of judgments on cases of foreign activity in Guadeloupe.
In many instances, the administrator explicitly states to have taken into account the
possible reaction of the sovereign power to which the foreigner belongs; for exam-
ple, would the sentencing of a British subject anger Great Britain? Could France and
French subjects expect retaliation? As a general rule, many decisions were made on
the basis of perceived bilaterality. Harsh French sentencing of a foreigner would mean
that the foreigner’s sovereign would likely retaliate by harshly sentencing French-
men in its custody, caught for similar crimes; consequently, warmer relations would
ensure smooth prisoner exchanges in respectful recognition of each other’s sovereign
power to judge their own. Guadeloupe’s authorities generally swung between these
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provocative or complacent modi. This had concrete consequences for the decision
making on foreign activity and its perceived illegality. A case of deliberate provo-
cation is found in May of 1731, after seven Irish soldiers presented themselves in
Guadeloupe. They had deserted from the British army whilst stationed in Antigua
and were now requesting asylum in the French colony. Writing on the case, a cer-
tain administrator called de la Chapelle states that, although the Letters Patent forbid
foreigners to settle in Guadeloupe (an interesting misinterpretation, as this was in
fact very much allowed”), he and governor du Poyet still granted the Irishmen the
asylum they requested. De la Chapelle states that his main motivation for this was
the staunch British refusal to extradite French deserters — in that case, they would

certainly not return the favor.”

Evidentially, it was even worth ‘breaking’ French
laws on foreign presence in the colonies for this. In an attempt to win the authori-
ties for his controversial decision, he adds that the soldiers were very well-behaved,
had never pillaged or stolen anything, were not armed, and were even to be pitied,
because they only deserted due to the brutal treatment they received from British
army officers. One Irishman among them had even more virtues than just good

character — he might just be a compatriot:

I s’en est trouvé un qui quoyqu’irlandois d’origine, est natif de Rouen, ou
il a esté elevé, il a demandé a servir dans les trouppes, M. Dupoyet la engagé
pour 6 ans.

Though described as Irish in origin, the man in question was a ‘native’ of Rouen
and was brought up there. Although serving in the French forces was not exclusively
beholden to French subjects in this era,” this particular man’s request to serve among
the French troops serves to further strengthen his perceived ‘French’ identity. The
granting of asylum to the Irish soldiers is not the only ‘foreign incident’ in which
a decision was justified to the French authorities using the (potential) British reac-
tion as its main reason. In 1728, governor du Poyet’s anxiety was heightened by the
appearance in the port of a British vessel claiming distress.”® He first pondered for
a long time whether to permit the British ship access for repairs, eventually decid-
ing in favor because the King, in his goodness, would surely want them to help all
those in distress. However, after a thorough inspection by the ferme’s officials, it was
concluded that the boat would still need to be arrested. This caused further hesita-
tion with du Poyet, who realized that the arrest would set a precedent for foreign
authorities to be similarly hostile to French ships in distress. Moved by his ‘zeal to
combat foreign trade’ he eventually sanctioned the arrest but did ask for further
guidelines/introductions on these situations to be sent over in order to avoid pro-
voking conflicts in the future.

Four years later in 1732, the aforementioned de la Chapelle similarly details his
hesitation to arrest British vessels, this time those blown near Guadeloupe’s coast
in a storm, technically violating the prohibition of coming within one league of
the island’s shore — he feared that petty arrests such as these would surely spur the
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British to retaliate against French ships in similar, non-purposeful navigational dif-
ficulties.” Navigational difficulties were also the cause of a serious conflict in 1767
when a British slave ship — sailing from Dominica to Montserrat, according to its
crew and owner — docked in Guadeloupe for repairs, possibly after having been
attacked by a French ship.*” The ship and (human) cargo were subsequently arrested
and confiscated by the ferme, not only for coming into Guadeloupe’s waters, but
also for fraudulent flagging — it was at first flying a French flag, then a white one,
and was eventually exposed as a British vessel. Its owner filed a complaint with
the British governor of Dominica, who transmitted to the Guadeloupe authorities
that the arrest was an insult to British subjects, and demanded that a full restitution
would take place. However, this time Governor Pierre Gédéon de Nolivos and his
subordinate de Moissac stood their ground. They argued that while their actions
undoubtedly damaged the Franco-British relationship, if they refrained from seizing
ships such as these, they could simply not combat foreign trade. There was even a
slight benefit to be had — Nolivos promised to claim the ‘six most beautiful’ among
the 98 enslaved persons for the King.*!

Lastly, a closer look at the administered justice in some cases of specifically stated
collaborations between foreigners and Frenchmen will provide some insight into how
these were viewed and handled. In a 1728 recapitulation of his common dealings
with foreigner-related incidents, councilor Mesnier recounts that he usually settles
on confiscation, but recounts a recent incident wherein a Spanish corsair — a rare
instance of non-British/Dutch infractions — was arrested, and its captain, a French
‘mulatto’, was sentenced to life on the galleys, with an interesting added remark that
the death penalty was not uncommon in cases such as these.*? Evidently, the French
subjecthood of the captain did not determine Mesnier’s estimation of the ship’s (for-
eign) nature; on the contrary, his French subjecthood did not cancel out the ship’s
foreignness and thus illegality. Mesnier’s references to the death penalty seem tied
to the French captain’s race, as he goes on to describe the executions of specifically
black people caught in similar situations, adding complex, but well-known dimen-
sions to the varied measure of administered justice ‘within’ subjecthoods, hinging on
other characteristics such as race or sex.

That the involvement of French parties was not enough to whitewash certain
types of foreign-associated trade of its illegality is further evidenced in a case from
1744, as described by governor Gabriel-Mathieu Francois D’ceus de Clieu.® It
equally evidences the influence of wider political and military considerations that
could override all of these factors. De Clieu was confronted with a vessel he deemed
Dutch, due to it having been freighted in Curacao; however, its freighters were
French merchants on Martinique. The ship claimed to dock to stock up on drinking
water. However, the (Austrian Succession) wartime situation made him suspicious,
and de Clieu guessed it was actually a spy mission to gauge whether some other
ships close by were British privateers. The abnormal circumstances due to the war
caused him in the end to not perform an arrest or a routine confiscation, but instead
order the ship to stay and sell its merchandise (flour, ropes and gunpowder) on
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Guadeloupe, to alleviate existing shortages and to prevent the provisions from falling
into the hands of the British. This is also symptomatic of the general dilution of the
Exclusif during wartime, in response to intensified provisioning issues.

The final case to be discussed must also be viewed in this context. During the
Austrian Succession War, Dutch ships were expedited and permitted on a regu-
lar basis to trade in Guadeloupe — despite the Dutch Republic and France being
on opposing sides of the war. One of these, De Dageraat (1746, from Amsterdam),
had a mixed Anglo/French/Dutch crew and had first attempted to dock in Mar-
tinique, where they were denied entry (even after faking damage to the ship) and
where some of the French crew deserted. In Guadeloupe, however, they were able
to covertly trade a bit. The remaining Dutch crew was very uncomfortable with
their complicity in trade deemed illegal by the local authorities, and conducted an
‘unfree port’. Their demands for increased wages were met with the skipper’s wrath,
who sent them ashore, causing them to be arrested and imprisoned by the French
authorities.* It is heavily implied in the crew’ testimony that skipper Lieve Lolkes
van Nes collaborated with the French administrators to conduct the scheme of their
arrest, signaling further traces of institutional corruption as it pertained to matters of
foreign trade, and the enforcement of the Exclusif. The showy arrest was mutually
beneficial — for the officers to keep up appearances of anti-foreign zeal, and for the
skipper to terrorize his crew into obedience, as both enjoyed the fruits of foreign
trade on Guadeloupe.

Conclusion

The French Empire, and particularly its commerce, was regulated by a legal frame-
work that included or excluded individuals based on their status as respectively a
French subject or a foreigner. While these categorizations were seemingly very clear,
and historiography has often employed them as a given, a close comparison of the
foundational legal texts and precedents found in historical reality (administrators’
decision making) demonstrates that metropolitan legal categorizations were not
readily applicable to complex, colonial realities. This was a regular cause for confu-
sion, opening up a gray area that was promptly exploitable by Frenchmen and for-
eigners alike. Ultimately, each case required an individual assessment regarding the
privilege that was to be distributed, or the punishment to be administered.

By studying these cases, and the decision-making process of those central to them,
we can come to a more nuanced understanding of how rigid laws pertaining to diversity
(in this case, foreigners versus subjects) were applied in practice. It can even be argued
that practice and precedent (instead of the law) offer a more grounded and dynamic
view of how early modern subjecthood was understood and therefore regulated. Many
more individual cases still await discussion, but all aid our understanding of how (non-)
subjecthood was defined, operationalized, and exploited in the French colonial sphere.
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COLONIAL SEGREGATION, APARTHEID
STATE, AND RAINBOW NATION

Negotiating diversity in twentieth-century
South Africa

Margret Frenz

The genius of apartheid was convincing people who were the overwhelming ma-
jority to turn on each other. Apart hate, is what it was. You separate people into
groups and make them hate one another so you can run them all.’

Introduction

Trevor Noah’s sharp analysis of apartheid reflects on how human diversity has been
used as a divisive tool to achieve power and wealth. Though separating and seg-
regating people on the basis of their ‘diverse’ physical appearance was a strategy
employed in colonial times already, the South African apartheid state took segrega-
tion to unprecedented extremes. ‘In addition to denoting spheres of physical and
social demarcation, [apartheid] carries with it a sense of moral or spiritual impera-
tive’, as Saul Dubow contends.” The South African government invested large sums
of the national budget to implement their policies, which were based on a negative
attitude towards human diversity.

As the chapters in this volume have yet again demonstrated, the term ‘diversity’
as such is quite opaque and open to many interpretations. Over and over again, the
term has been used as a negative foil to justify segregation policies — like in South
Africa. At the same time, ‘diversity’ has also been envisioned as a utopian concept for
societies. Either policy, be it aiming at negating diversity or striving for the beauty of
diversity, has shaped many a society around the globe. Diversity is, as Jane Burbank
outlines in her chapter, a fact of life.

Therefore, some reflections on how diversity is perceived, lived, and dealt with
by individuals, groups, and rulers, and how state governments use diverse char-
acteristics of groups in order to ascribe certain qualities to them, is in order here.
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Conspicuously, the term ‘diversity’ is used as frequently as adjectives of basic colors
such as ‘red’ and ‘blue’. Despite the high frequency of its occurrence, it remains dif-
ficult to define exactly what ‘diversity’ means — both in practice and as a historical,
sociological, or ethnographical idea or concept.

‘What has changed over time is the perception, description and practice of diver-
sity in and by societies — and the way in which it is dealt with and employed by gov-
ernments. That is, the phenomenon has been around for a long time, but its framing
and application have been transformed, as has the discourse on diversity. Discourses
on diversity have been used to administer ‘otherness’ and, in so doing, have opened
up the possibility for the development and implementation of differentiated forms of
power relations. Today, ‘diversity’ is seen as a normative, positive category or even as
a metanarrative.* According to the UNESCO, diversity is ‘vital to the well-being of
the human race’, is crucial to exercising cultural freedom, and has a unifying func-
tion ‘defined by a global ethics’.?

This chapter opens a window into how ‘diversity’ was practised, understood,
framed, and conceptualized across imperial, union, apartheid, and post-apartheid
phases in South Africa. In this chapter, I take South Africa and the educational
policies employed there during these eras as a case in point as it offers distinct
local insights that reflect more general considerations. Looking at the situation in
South Africa across a time span of about 150 years is particularly instructive due to
its highly differentiated society. Whilst attempting to keep in view South African
society as a whole, the main focus of my chapter will be on Indian communities
and their quest for education. The field of education is decisive in any society,
because every generation is shaped by curricula and structures of educational insti-
tutions, the opportunities and limitations offered by them, and how diversity is
negotiated. I argue that diversity was seen, employed, and implemented in quite
distinct ways over the span of the four phases in South African history mentioned
earlier, and that throughout the past century, diversity, that is (dis)similarities of
communities and how these were/are negotiated, differed significantly over space
and time. To illustrate my argument, I look at the developments in the educational
sector in South Africa with a particular focus on what these meant for Indian
communities.

Diversity and Education in South Africa

By the late nineteenth century, imperialism entered its high phase: European colo-
nial regimes of whichever nationality introduced rigid measures to ensure the seg-
regation of communities and established top-down state structures intended to
secure their rule, governing diversity through separating and dividing societies,
often under the guise of providing security.® Conducting demographic surveys and
creating categories and classifications were procedures intended to allow European
colonial governments to rule and exploit their empires ‘more eftectively’. Perhaps
the most well-known survey of this kind is the census the British carried out in
their Indian and African colonies since the nineteenth century. Recensements were a
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regular feature in French Algeria and French West Africa, in which information
on social, economic, and cultural aspect of the local population was collected. In
the German empire, the main focus of the surveys in the so-called Schutzgebiete
(protectorates) was to note their economic condition and how they could benefit
Germany’s economy.”

Towards the end of the nineteenth century, all European empires employed the
‘rule of colonial difference — of representing the “other” as inferior and radically
different’.® This often encompassed an essentializing of identity markers such as
race, caste, religion, gender, and others, ascribing to them static characteristics of
‘otherness’. In order to be able to recognize differences, it was deemed necessary
to establish systematic classifications, hierarchies, and assigned qualities.” In practice,
the divisions became palpable in the segregation of villages, towns, and cities, layered
legal systems, and (non-)opportunities for education, to name just three areas of
daily life that were affected profoundly.'’

In South Africa, competition between Dutch and British settlers as well as their
conflicts with local kingdoms ran high during the nineteenth century, culminating in
the Boer wars at the turn of the nineteenth to the twentieth centuries. Indians came to
South Africa for trade, and as indentured laborers to work on plantations. In case they
were indentured, they were free to stay in South Africa or return to India after com-
pleting their term. The majority remained as they had put down roots over the years.
Roughly, Indian individuals made up around 3 per cent of the population across South
Africa. In Natal, they constituted around 10 per cent of the population, and made up
about a quarter of Durban’s and its surrounding area’s inhabitants."" Whether it was the
colonial, the union, or the apartheid state, individuals of Indian descent were catego-
rized into one group, ‘the Indians’, although they hailed from different regions in India,
were affiliated to various religions, spoke multiple languages, and had various economic
and social backgrounds. It is difficult to get away from this terminology of categorizing
people into certain compartments. In this chapter, I mostly write about ‘Indian com-
munities’ to denote how diverse they were and are, and to illustrate that they did and
do not represent one monolithic bloc. Actually, everybody was assigned a group along
racial categories by the colonial and apartheid states. I would prefer not to reproduce
these labels, but have to refer to the terminology when writing about historical periods.

Looking at diversity in South Africa with a particular focus on education crosses
several fields of research: as governments were very influential in how the educa-
tional sector developed, political history provides one of the main entry points into
the topic. Secondly, the field of education, its conceptual framework, and prac-
tical operationalization in forms of creating curricula and building schools form
another important aspect. And last, but certainly not least, social and cultural aspects
such as questions of identity and community are significant factors. Literature on
South Africa is remarkable in that it replicates its segregated society almost across all
themes: Studies often deal with one or two communities only, leaving out others.
Frequently, it is pitting racially denoted groups against each other. It means that infor-
mation has to be gleaned across a broad range of literature. In terms of sources, gov-
ernment and other official reports are valuable as they offer the official point of view.



184 Margret Frenz

School brochures and other grey literature are not easy to get, but are occasionally
available; and newspapers such as Indian Opinion discussed the topic of education
frequently.'? Ernst Malherbe’s hefty two-volume history of Education in South Africa
can be seen as the pioneering study of the topic, providing analytical and statistical
insights.”> Peter Kallaway has most widely researched and written on educational
history in South Africa, individually and with different colleagues. He and Rebecca
Swartz note that ‘the investigation of the impact of those forces [educational change]
on imperial or colonial contexts has not kept pace’."*

In the following, I analyze how diversity and education intersected, and how
these intersections changed over time. I explore how different political frameworks
and changes in territorial affiliation affected how diversity was approached in South
Africa. The multifaceted history of South Africa, shaped by a variety of political
powers, offers particularly rich insights into the process of negotiating diversity.
I distinguish four major phases: The first phase encompasses Dutch and British
colonial times in the nineteenth century up to the founding of the Union of South
Africa in 1910. The Union of South Africa and its continuation of colonial poli-
cies forms the second phase. In a third phase, the apartheid state took segregated
education to an unprecedented level. The fourth phase in which education has been
recalibrated begins with the foundation of the Rainbow Nation in 1994. My exam-
ples are taken from across South Africa, with a focus on Natal.

Colonial Segregation in Dutch and British (Imperial) South Africa

Colonial segregation was established successively in Dutch and British Imperial
South Africa. As in other colonies, this happened in all walks of life, with education
building one of the focal areas of imperial policy. As Peter Kallaway and Rebecca
Swartz note, schools and other educational institutions provided a space where colo-
nizer and colonized came in close contact with each other, and where colonial
rulers intended to mold the minds of the colonized.” Policies of education were
contested — and debates on how to best educate young people in the colony and in
the metropole continued throughout the nineteenth century. Depending on politi-
cal inclinations, answers to questions of who should receive which type of education
for what purpose in which local context varied significantly. One example of a
contested discourse on education in colonial South Africa is John Herschel’s initia-
tive to establish education for children in government schools irrespective of race or
class in the Cape in the 1830s. This approach did not go down well with the settlers
who did not want their children to learn side by side with children from families of
formerly indentured or enslaved parents. Unsurprisingly, such debates did not only
take place in the colonies but in the metropoles as well, where joint education of
children of all backgrounds in one classroom certainly was not the norm during the
nineteenth and much of the twentieth century. Herschel’s approach was not success-
ful, as in the long run, politicians who favored the ‘politics of difference and exclu-
sion’ and asserted their claims.'
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In contrast to government and its exclusionary policies on education, mission-
ary societies founded schools that included Indian and African children. Anglican,
Catholic, and Wesleyan societies were given grants-in-aid by the colonial govern-
ment to run those schools. This remained the case throughout the colonial period.
In the Cape Colony, for instance, missionary societies insisted on using the same
curriculum for any children attending their schools as the one used in schools for
Europeans. Individuals who had received such an education were deemed ‘eligible
to be citizens of the Colony’."”

Turning back to education provided by the government, African and Indian chil-
dren in British colonial Natal did, for some time at least, enjoy co-education with
their white peers. First steps towards taking children of different skin color apart in
schools was the foundation of an Indian immigrant school board in 1878 to take care
of schooling for children of indentured parents. In 1893, the Council of Education
passed a resolution that put an end to the co-education of European, Indian, and
African children. This is generally seen as the beginning of segregation at schools
in Natal along the category of race. The often-quoted, pseudo-scientific rationale
behind the government’s policy was the assumption that human ‘races’ were equipped
with widely differing intellectual capabilities and thus had to be offered schooling in
accordance with these imagined variations. Curricula were developed along those
lines.” In addition, non-white children were to be provided with fewer years of
schooling than their white peers. Until 1899, schools for children of Indian descent
went up to grade 4 only. Subsequently, Indian communities in Durban took up vari-
ous initiatives to improve the educational landscape for their children. For instance,
they were successful in having school years extended to standard 7 through com-
munity pressure, and with sizeable financial philanthropic support from local Indian
merchants. By 1909, five government schools and 31 aided schools had opened their
doors for Indian children."” These figures reflect how little the Natal government
invested in educating Indian children. Thus, Indian communities continued to write
and submit petitions to open more schools for their children. They also appealed to
the British Indian government across the ocean to support their quest.

Initiatives for and financial support of educational institutions from members
of all Indian communities at the time are remarkable, even though a debate arose
within the communities as to whether Indians did enough to increase educational
opportunities. One of the more well-known political activists pressing for further
opportunities in the education of Indian children was Mahatma Gandhi.*® He had a
two-pronged approach, aiming to create even more awareness among Indians about
the significance of education, and demanding more financial support by the govern-
ment to facilitate the building of schools and employment of teachers. The topic
of Indian education across the South African regions was debated frequently in his
journal Indian Opinion. For instance in 1912, the opening of a government Indian
school was announced — and the conditions under which the government was will-
ing to open such a school: the Indian community had to provide ‘a suitable building’,
including payment for its rent and all utility bills as well as for Indian — male — teachers;
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the — white (!) — principal of the school would be selected and paid for by the gov-
ernment and simultaneously act as a superintendent; government would equip the
school with furniture and school material; and finally, the school would be open
to all Indian children irrespective of caste, creed, language, or other background.
These conditions were accepted ‘gratefully’ by the Indian community, and the task
of establishing the school was undertaken.”

Throughout the debates on which child should receive which type of education,
perhaps the two most characteristic questions were firstly, how many grades a school
could or should make available to pupils, and secondly, what a curriculum should
entail to equip pupils with the desired skills. The authors of articles on Indian educa-
tion in the weekly Indian Opinion also refer to the hugely disparate amount of money
the government spent on children of different communities. At the same time, the
issue of whether co-education was appropriate, or whether girls should rather be
schooled separately from boys led to heated discussions for a number of years.*

Another recurrent theme in the discussions between Indian communities and
government with respect to schools was the language question: Should Indian lan-
guages be taught alongside English in schools? In Natal, the government’s Education
Board employed a firm policy of ‘English only’ schools for Indians. Representatives
of Indian communities did not have the same stance towards this aspect of schooling:
some advocated for English as the medium of instruction for everyone, others insisted
on Gujarati, Punjabi, or Tamil as a medium of instruction. Language was seen as an
identity marker, a bridge to the ancestral country, and at times, was perceived as an
important factor for business. The language debate continues to this day; over the
past 120 years or so the pendulum swung between permission for schools to teach
Indian languages or even use them as a medium of instruction to not allowing any
so-called vernacular to be spoken in schools.?

In the early years of Dutch and British colonial rule, education played a marginal
role. At that time, education was mostly provided by missionary societies which
in their schools offered a relatively open space for all children, irrespective of their
background. With increasing efforts of both colonial regimes to regulate the edu-
cational sector, schooling was seen as one of the instruments to operationalize the
overarching policy of ‘divide et impera’. Consequently, children were taught from
an early age that diversity equaled inequality, with most privileges being accorded
to individuals of European extraction. However, across the four southern African
states, schools designated for Indian and African children were by far not enough
to cater to their numbers. In turn, this led to community initiatives: Indian com-
munities made efforts to compensate for the strategic neglect by the colonial rulers
and established schools for their children themselves. These schools had to be paid
for and maintained by Indians themselves to a large extent. Only comparatively
little financial aid flowed from government which shows how ambivalent state rep-
resentatives were towards education for non-whites, even if this was paid for out of
private pockets.
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Looking at education in colonial Dutch and British South Africa shows how
during the late nineteenth and early twentieth centuries, education came to be used
as a tool to govern the diversity around of the Cape of Good Hope. Both colonial
regimes increasingly regulated the educational sector, thus shifting the focus away
from missionary schools, where children of any background had been welcome.
Education had now become a means for state authorities to manage diversity and
thus, to compartmentalize a diverse society into ‘neat’ categories that suited the
state’s policies.

Colonial Segregation Continued in the Union of South Africa

After lengthy negotiations, the Union of South Africa was established in 1910 as a
self~governing dominion of the British Empire. It included Natal, the Transvaal, the
Orange Free State, and the Cape Colony. From 1931, the political entity of South
Africa was accorded the status of a sovereign nation-state. Arguably, the Union gov-
ernment ruled the newly united provinces along similar lines as the previous two
governments, following colonial policies — just under a different flag. In practice,
colonial policies continued to shape the Union government’s rule, with Dutch
and British colonial legacies intersecting and remaining visible. In order to placate
Dutch and British interests in the educational sector, the Union government estab-
lished single-stream bilingual schools for white children as opposed to ‘native’ and
‘Indian’ schools. The significantly uneven financial investment in schools for differ-
ent communities was also kept in place. It disadvantaged all non-European children.
Education was not the only contested issue between the government and Indian
communities. Actually, it was the Indian communities’ very existence in South
Africa that was disputed. Throughout the 1920s, the so-called Indian question pro-
duced — and was a product of — growing tensions in the population.?*

Even in this tense climate, there was room for maneuver: Although Indian com-
munities did not receive the same investment per one childs education from the
Union government, they could — and did — invest in education themselves. New ini-
tiatives to improve the education of their young sprang up. For instance, the Durban
Indian Educational Institute opened its doors to pupils in 1911. The institute was
the first educational institution to provide education beyond standard 7 for Indian
children. It had an interreligious outlook and taught boys and girls co-educatively.
Nearly a decade later, the Durban and District Indian Educational Committee was
created to ‘secure education for Indians in the Province not inferior to that provided
for other sections’ (Indian Opinion, 1921).

The year 1927 saw the passing of the so-called Cape Town Agreement, reached
after the Round Table Conference. The agreement stipulated that Indians were now
to be seen as a permanent part of the population of and in South Africa, a major change
in the government’ attitude towards Indian communities. They should now receive
‘adequate education’, promised in one of the agreement’s paragraphs that became
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known as the ‘upliftment-clause’. However, at the same time, Indians were given
incentives to return to India. One representative of Indian communities pinned
down the language of promise, which did not commit to concrete action: “There
are very many vague and misty sentences’.®

Representatives of Indian communities contested the Cape Town Agreement
because of its ambivalence towards them. Nevertheless, it made the establishment
of institutions for tertiary education for young Indian adults possible. College
education for Indian young men and women was achieved in the 1920s for the
first time. However, the funding needed to come from the communities like
previously under the colonial governments. Still, the ascribed limits of education
opportunities could be pushed further. For instance, the Orient Islamic Edu-
cational Institute was founded in 1927. It imparted secular education as well as
Muslim faith in equal parts.”® A couple of years later, Sastri College was opened.
It was a boys’ secondary school and teacher training college, and was mostly
funded by Indian merchants. The successful establishment of higher education
institutions for Indians deepened educational achievements and broadened pro-
fessional opportunities. It also strengthened the social and economic position of
many individual Indians in particular and South African Indian communities in
general.

Although the Cape Town Agreement was ambiguous from the outset, Indian
communities managed to push the limits of education further towards higher edu-
cation for a sizeable number of their youth. Representatives of Indian communities
did so by investing large sums, and by lobbying in political circles for their goals.
Their achievements were substantial and, included social and economic aspects.
Within larger society, Indians continued to find themselves in mid-ranking positions
between ‘African’, ‘Coloured’, and ‘white’ communities.

Although the Union government administered education in a way that played
into its segregationist leanings, communities could maneuver within a certain frame
to create their own schools. Indian communities were able to navigate within the
educational sector and to open higher education institutions, at least for some of
the young adults. Despite the government’s mechanisms of employing social control
through a school system based on racial categories, diversity could flourish in certain
urban quarters such as District Six in Cape Town and Sophiatown in Johannesburg.
This should change profoundly in the decades ahead.

Separate Development in the Apartheid State

In 1948, the Afrikaner-aligned National Party won the elections with a narrow
margin against the British-aligned United Party. With this election result, politi-
cal fault lines between both parties, which represented the two different groups
of European descent in South Africa, deepened. The National Party set out to
ensure white supremacy, to hold up Christian civilization, and to achieve these
two goals by employing racial populism. Saul Dubow illustrates that in this setting,
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anti-Indian sentiment ‘featured high on the agenda’, as did anti-Coloured senti-
ments.”” The apartheid state in some ways continued policies of racial segregation
established during colonial times. On top, the South African apartheid state added
its own policies that were based on a strict division of human beings according to
attributed racial categories. Looking at political developments across the globe, this
rather particular understanding of diversity in South Africa happened around the
same time at which the Universal Declaration of Human Rights was passed at the
United Nations in 1948.

In the years after taking over, the new South African government ensured that
its policies were implemented at good pace through new legislation. The apart-
heid state established statutory racial discrimination through a series of legal acts.
One example is the Group Areas Act of 1950. It decreed the forceful removal of
mostly ‘Black’, ‘Coloured’and ‘Indian’ inhabitants across South Africa to newly laid-
out, often poorly connected areas according to a new grid which was to ensure —
strictly — segregated living quarters for everyone according to the ‘color scheme’ of
the state. Going even deeper into every individual’s life was the Population R egistra-
tion Act of 1950, which entailed the ascription of a racial category to every child
at birth. The two acts of 1950 were tools with which operationalize the National
Party’s vision of segregating people according to skin color. From these also followed
strictly segregated opportunities for learning — at the same time as rapid industriali-
zation and urbanization created a significant need for education.

The apartheid state’s educational policies turned out to be an ideological break
with the pre-1948 educational policies. In practice though, existing and new meas-
ures were blended. In one respect, the new policies stood out: the National Party
explicitly strove to bring education to the masses. This goal was achieved in parts.
Still, both policy and practice in the educational sector showed continuities in that
educational policies corresponded with a strict division of the population along
racial categories. Every ethnic group was assigned specific characteristics, which
were linked to imagined (cap)abilites. These, in turn, determined the government’s
approach to the type of education an individual was to be offered. The apartheid
state did not only distinguish its inhabitants by the color of their skin but invented
further sub-categories: there were separate schools for Afrikaans- and English-
speaking white children, separate universities for Zulu-, Xhosa-, and other African
language-speaking youth, and schools and universities for ‘Coloured’ and ‘Indian’
young adults. The rigid compartmentalization of South African society was seen as
a step towards controlling the country’s social and cultural diversity and to ensure
white supremacy — the ultimate aim of the apartheid state.

Consequently, one of the steps to achieve this compartmentalized approach to
education was for the apartheid government to disentangle responsibilities in order
to regulate the educational sector. Education for ‘Indian’, ‘Coloured’, and ‘African’
children was outsourced from the Ministry of Education. Instead, the oversight
over education of non-whites was distributed across three units: the Department of
Indian Affairs, the Department of Coloured Affairs, and the Department of Native
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Affairs. The latter was established after the passing of the Bantu Education Act in
1953. From then on, education for ‘African’ children was moved from under the
care of mission schools to the new Bantu Education Department, that is, under
direct state control. Mission societies decided to step away from schooling children
as they did not wish to be a part of the endeavor of ‘Bantu education’. It was to be
part of the larger vision of the apartheid government to establish a segregated soci-
ety both in social and economic respects. Individuals who wished to go beyond the
standardized low-level education provided under the 1953 Act needed to look for
alternative education in night schools, at non-governmental organizations (NGOs)
and in exile.”® In the end, all measures were part of the state’s ambition to ensure
social control over each and every individual.

During the apartheid era, education was strictly segregated. In addition, cur-
ricula were what was perceived as ‘culturally adapted’ for different sections of soci-
ety. Whilst apartheid brought education to the masses, the quality of education left
much to be desired. In addition to the lack of quality-teaching, numbers of high
school leavers or university graduates among non-white youth and young adults
remained far behind numbers for whites, deepening the gaps in education created
by colonial and union policies. Peter Kallaway contends that education under the
apartheid regime was ‘a great evil’.”" Even so, Indian communities carried on with
their support for their educational institutions. They played an important role in the
fight against apartheid.

Also, the apartheid government set out to standardize higher education institu-
tions along their vision of a segregated nation with the 1959 Extension of Univer-
sity Education Act. The Act stipulated that non-whites were no longer allowed
to attend universities that had kept their doors open until that point. Instead, the
government decreed that even at university level, ascribed racial, ethnic, and lin-
guistic categories would outweigh intellectual curiosity and the ability to study.”
Consequently, the University College at Durban was restricted for Indians, the Uni-
versity of the Western Cape for Coloured, the former University College of Fort
Hare for Xhosa-speaking Africans, the University College of Zululand at Ngoye for
Zulu- and Swazi-speaking Africans, and the University of the North at Turfloop for
Sotho-, Venda-, and Tsonga-speaking Africans. Up to this point, four Afrikaans-
speaking universities had existed in South Africa which had a strict whites-only
policy, and three English-speaking universities which offered seats for non-whites,
albeit with partly segregated facilities and restrictions on attending events. This rela-
tively liberal policy of Southern African English universities were stopped. As with
schools, the main aims of the apartheid state was the implementation of social con-
trol and a fully segregated population — even if it did not make much sense, as Kogila
Adam remarks: “While in terms of acquiring intellectual and academic expertise
ethnic grouping is an irrelevant category, it was obviously an important aspect of the
Government’s tribal fragmentation scheme’.”? The actual reason behind this move
was the impetus to ensure social control — as was the case with respect to sending
children to segregated schools.
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Besides the segregation along racial, ethnic, and linguistic categories, the geo-
graphical location of non-white universities was not conducive for students’ easy
access to study. The curricula of non-white colleges and universities oftered, accord-
ing to Kogila Adam, an ‘implicit anti-intellectual trend [that] rejects theoretical
exploration and social criticism in favour of guided efforts’.*> The gaps between the
curricula of the segregated higher education institutions were remarkable.

Although the state spent comparatively more on the education for ‘African’ chil-
dren from the mid-1950s, the spending per child remained at a massive imbalance.
In 1960, the annual spending per child added up to R20.40 for ‘whites’, R4.89 for
‘Coloureds’, R5.08 for ‘Indians’, and R0.72 for ‘Africans’.>* The overall levels of
education of non-white children remained at a fraction of that of white children. In
1970, for instance, 82% of ‘white’, 73% of ‘Indian’, 68% of ‘Coloured’, and 51%
of ‘Bantu’ children attended school in the age bracket 6 to 19.% These few figures
illustrate how unequal and inadequate education was for non-white children and
how this impeded their opportunities in life.

With the division of education into the different ministries based on racial cat-
egories, the curricula were made to fit the projected occupations for each ethnic
group. In the apartheid logic, this meant ‘adjusting’ the curricula for ‘Coloureds’,
‘Indians’, and ‘Africans’ to suit the compartments of society the apartheid state
pushed everyone into. The curricula for the different groups were ‘adapted’ to corre-
spond with their ‘appropriate’ place in society that the government ascribed to them.
Unsurprisingly, many students perceived state education to be oppressive as it put
‘people into different racial and cultural groups and thus political compartments’®
However, people resisted this compartmentalization on several levels: school strikes,
university strikes, and the activities of political organizations were often organized
across communities. They characterized the 1960s, 1970s, and 1980s South Africa.
For instance, the Durban Women’s League, a cross-ethnic activist group, organized
marches in Pietermaritzburg in 1952 to fight for free and compulsory education for
all South African children.””

An outstanding example of political activist groups working together across
boundaries is the Congress of the People of 1955, a meeting of the African
National Congress (ANC) and its partners, the South African Indian Congress,
Coloured People’s Organisation, women’s organizations, and the Congress of
Democrats. At this meeting, around 3,000 delegates passed the Freedom Charter.
It was based on liberal-democratic principles and the idea of a multi-racial nation
in which individuals would be free irrespective of race, color, or sex; in which
they had, as a people, the right to govern; and in which they would have equal
access to education, housing, and medical care. Although some aspects of the
charter were contested by a few individuals, the Freedom Charter was to be the
conceptual crystallization and pillar of the anti-apartheid opposition for the fol-
lowing four decades until 1994.%

The strong administrative grip of the government executing apartheid poli-
cies through its segregated departments also included some community-based
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educational initiatives of Indian communities to operate within official structures.
For instance, the ML Sultan College, founded in 1927, was transformed into the
first Indian technical college in 1956, and named the ML Sultan Technikon. Today
it is part of the Durban University of Technology. It was upgraded to a full tertiary
education institution in the 1980s. In line with the state policy of establishing ethni-
cally separate higher education institutions, the University College for ‘Indians’ was
opened in Salisbury in 1961, and the University of Durban-Westville in 1972. The
latter remained the only university in South Africa individuals of Indian descent
could attend during the apartheid era. In 2004, it was merged with the University of
Natal and now constitutes one of the campuses of the University of KwaZulu Natal.
During the apartheid years, government financial support to higher education insti-
tutions varied significantly: Whereas between 1960 and 1970, annual spending per
student increased from R0.10 to R2.64 for ‘Indians’, it only tripled from R0.07 to
RO.11 for ‘Africans’, and slightly more than doubled for ‘Coloureds’ from R0.20
to R0.44. In stark contrast, the apartheid state spent R11.55 per white student by
1970, fourfold the amount of 1960.%

Like in other countries of the global South, universities in South Africa offered
spaces not only for intellectual exchange but also for political awareness. Universities
became meeting places for activists fighting against discrimination by the apartheid
state. A sizeable core of young activists committed to non-racialism and the overthrow
of the apartheid regime, inspired by the education boycotts of the 1980s, joined the
underground ANC, the South African Indian Congress (SAIC), and the burgeon-
ing union movement."” Thus, universities even in their South African incarnation
gave young adults the opportunity to use them as ‘a basic for the unification . . .
by virtue of the confrontation with, and rejection of, white structures, as well as
an increased sense of moral dignity in being non-white’.*!

Why was the apartheid state so keen on controlling education? Better educa-
tion led to better job opportunities which, in turn, led to higher income which, in
turn, led to better life opportunities. Or, if reversed, a lower quality of education
led to lower job prospects and opportunities for life choices. The majority of the
South African population was caught in this vicious cycle. Jeremy Seekings argues
that ‘education was central to the state’s project of ensuring that all white people
enjoyed advantaged positions in society. Differential education was integral to the
apartheid distributional system. . . . Education was important because it ensured that
white South Africans were given huge advantages in the labor market, which in turn
meant higher incomes’.*

Rather than seeing diversity as an asset, during the apartheid era, diversity was
used as a weapon. It was instrumentalized to widen the gulf between different
groups of society as much as possible, with the calculated potential of turning
members of different ethnic groups - based on racial categories but deepened
through divisions between people of the same skin color - against each other. The
apartheid state engineered all areas of life in such a way, that animosities between
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individuals and groups inevitably had to arise. Educational policy came in handy
as a major tool to achieve separation and segregation. Over and over again it
resulted in putting each and every one into their ascribed corner. Diversity was
projected as the greatest obstacle of a functioning society — which by the apartheid
state was seen in terms of maintaining white supremacy. Thus, the aim to control
diversity was channeled into segregating people in order to ensure that privileges
would only go to whites, and non-whites would be economically exploited and
politically ignored.

Recalibrating Education in the Rainbow Nation

The first ever democratic elections in South Africa took place in 1994. In his inau-
gural speech, President Nelson Mandela proclaimed the birth of ‘a rainbow nation
at peace with itself and the world’.* In line with Mandela’s vision of transforming
South African society into a multi-racial, multi-ethnic, multi-lingual, peaceful soci-
ety offering equity to all, educational policies were to be given priority to achieve
this. Consequently, the African National Congress (ANC) promised ‘to make edu-
cation a priority in building a nonracial society. It would introduce a single free
schooling system to replace the racially divided apartheid system and a new curricu-
lum to promote humane ideals’.*

Following the election manifesto, the racially divided education departments of
the apartheid era were brought together under one roof: the Ministry of Education.
Moreover, all provincial departments of education became a part of this ministry.
The White Paper of 1995 regulated the shift from education based on racial cat-
egories to an envisaged integrated education with equal opportunities for all South
African children. Perhaps most importantly, the finances were now to be distributed
equally.®

A year later, the South African Schools Act of 1996 decreed school education
to be compulsory for every learner up to ninth grade.* The declared aim of the
ministry was and still is the provision of non-racial schools across the country, as
well as reaching equity in the allocation of finances to schools. Given the legacy
of the apartheid system with its highly segregated living quarters, this became a
major challenge: if pupils continued to go to their local schools, this would mean
a perpetuation of the existing division; if pupils needed to be ferried to schools
outside their neighborhoods, this would mean additional financial costs.*’ In the
years that followed, new challenges to implementing equality appeared: the growing
disparity between rural and urban schools as well as a disadvantageous teacher-pupil
ratio with up to 40 pupils to one teacher in state-run schools in the early 2000s.*
In addition, the distinction between private and state schools became more pro-
nounced over the past couple of decades. Despite the claim that access to schools
now is merit-based, reality shows that access is market-based. Thus, the category of
race has re-entered the picture via class: Those who have the money to pay for their
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children’s school education can make the best choice, in contrast to those with-
out the financial means.* Consequently, the educational sector has seen profound
changes on all levels, including higher education, in the past 25 years. The govern-
ment’s declared goal is integration. The post-apartheid reforms are aimed at remov-
ing disadvantages of the previous decades. Indeed, the employed measures have led
to a partial deracialization of privilege, but so far have not achieved a fundamental
reduction in inequality. Nowadays, inequality is mostly no longer based on skin

color but on economic status.”

Despite new legislation and the already visible trans-
formation process, the overall quality of public education remains poor. Thus, young
people in South Africa still receive an education with huge differences from one to
the other end of the spectrum of schools, colleges, and universities. Mark Hunter
even contends that education in South Africa ‘remains one of the (or perhaps the)
most unequal in the world’.”!

What do the developments since 1994 mean for Indian communities in South
Africa? For the majority of families of Indian descent, education has been attributed
the highest priority. Their focus was and is on facilitating the best possible education
for their young. If families of Indian descent can afford to pay the fees, their children
go to private schools, which are mostly formerly ‘white’ schools. Children of less
well-off parents continue to visit what were formerly ‘Indian’ schools.”

In line with the educational policy of the rainbow nation, community-based
institutions of learning have been integrated into the grid of state-run education,
overcoming previously segregated structures. Whilst this transformation benefits
society as a whole, not all mergers in tertiary education institutions were welcomed.
For instance, in 2002, the ML Sultan college was merged with the erstwhile Natal
Technikon, also known as the Durban Technical Institute, to form the Durban Uni-
versity of Technology (DUT). Efforts of the Sultan family to retain the founder’s
name were rejected.”® Nonetheless, the centenary brochure of 2007 states that the
DUT ‘takes its place among the distinguished seats of learning in our country and
on our continent’.” Currently, a quota system operates at all higher education insti-
tutions in order to achieve equity between communities. This has been met with
apprehension by students of Indian heritage, as it means that they need to achieve
significantly higher scores in their matric exam than other non-white students.”
The dissatisfaction with curricula in higher education became more than obvious
with the #RhodesMustFall Movement: students demanded the decolonization of the
education system in South Africa in terms of easing access to higher education and
in terms of decolonizing the curriculum.>

Despite all reforms and despite partial success in restructuring institutions, Kalla-
way notes, ‘very little direct attention has been placed on issues like curriculum
reform or direct school level intervention to rectify the racial and class bias in edu-
cational provision’.”” Overall, the transformation from a compartmentalized to an
integrated society has encountered various issues. In order to improve the oppor-
tunities for formerly oppressed groups, the democratic state refers to the same cat-
egories along racial lines as the colonial and apartheid states did. Kathryn Pillay
argues that ‘the changes in political power in South Africa then did not alter the
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psyche of “race” thinking that is still profoundly engrafted in South African society,
as the racial discourse is also entrenched firmly in legislation’. Pillay emphasizes that
in everyday life, individuals encounter racialized spaces at every nook and corner: in
their neighborhoods, in schools, at universities.*®

The fault lines the apartheid regime has imprinted on South African society
to estrange groups from each other run deep. How Nelson Mandela’s message
of diversity being an asset for South African society will be put into practice
and ensure that everyone plays an equally respected role in society will remain
a challenge. The practical implementation of letting everyone partake in educa-
tional and other life opportunities has, so far, been to manage diversity through
positive discrimination. The objective of the first South African democratic state
of creating an integrated society that carries with it a long history of being com-
partmentalized has proven more complex, difficult, and challenging than seems to
have been imagined. In order to ‘connect the dots’ between segregated neighbor-
hoods, segregated schools, segregated universities, and segregated work places, it
would be necessary to get away from classifications based on racial categories. At
the same time, however, it is politically and practically necessary to acknowledge
past disadvantages. Bringing these opposing requirements together come close to
squaring the circle.

Conclusion

In this chapter, I have argued that education was used as a tool to channel the diver-
sity of South Africa’s communities during colonial and apartheid times to suit the
state’s objective of segregating its inhabitants. Since 1994, education is envisaged to
enable people to move away from the legacy of apartheid.

Education in early colonial times in South Africa was mostly offered by mission
schools. They welcomed children of any background and taught them side by side.
‘With increasing control of the educational sector by the colonial Dutch and British
governments, the sector became increasingly formalized and regulated. Thus, the
colonial state channeled diversity through education, basing its ideas on pseudo-
scientific projections and on an evolutionist discourse of racial categories. Diversity,
then, was perceived as an indicator of different abilities which had to be assigned dis-
tinct levels in a society. The apartheid state cemented the divisions between different
sections of society, based not only on racial categories but also on ethnic and linguis-
tic criteria. The main aim was to establish a state in which people were segregated
from each other. The apartheid state was to exercise maximum social control in
order to maintain white supremacy. After the end of the apartheid state, since 1994,
diversity has been heralded as an asset. In the rainbow nation-state, every individual
is meant to be offered equal opportunities, particularly in education. Despite pro-
found changes in the structure of educational provision and in access to schools and
universities, education remains contested and commodified with streaks of colonial
and apartheid features still visible to this day. Diversity continues to be negotiated —
in the educational realm as well as in all other spheres. Throughout the analyzed
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time period, communities in South Africa contested these categories, as well as
claimed and asserted what they saw as their entitlements to education.

Trevor Noah’s statement, with which I opened my chapter, can be applied not
only to apartheid times but can also be seen as an appropriate description of colo-
nial times, even if in different measure. Beneath gradual variations of segregation,
the same pattern appears: diversity is employed in order to take people apart from
each other, or in other words, to differentiate between and to segregate people. The
hope remains that current approaches to diversity in the rainbow nation and to the
education of its people valorizes diversity within a society and thus enables unity in

diversity.
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DIVERSITY AS A FACT OF IMPERIAL LIFE

A long-term perspective from Russia

Jane Burbank

Introduction

Diversity was a normal, accepted, and, for centuries, unexamined condition in
Eurasian empires. This chapter focuses on Russia, an empire that took shape in the
aftermath of the Mongol conquest and continued for the next six centuries and
still counting to govern a multitude of different ethnic, social, and religious groups.
Starting out as a small princely domain under Mongol overlordship, the Russian
empire expanded over an enormous geographical space, across Asia to the Pacific,
onto European territory, and into conflicts against and among European empires.
The polity’s borders with Europe remain unstable to this day and Russia’s relation-
ship to Europe has been a matter of controversy for both Russians and others since
the 18th century.

Russia offers a strong case for the long-term resilience of attitudes toward diver-
sity, both those of the populations of this Eurasian space and those of their imperial
rulers. I argue that diversity was an ordinary, demanding, and defining presence in
Russia’s imperial politics. The incorporation of different societies was formative for
the Russian state from the start. Both Russian and European rulers of empires had
to confront the challenge of controlling multiple peoples, bringing particular and
dissimilar experiences and expectations to this task. The resource environment and
spatial dimensions of Russia’s Eurasian terrain made effective inclusion of unlike
peoples essential to any large-scale political project but did not generate widespread
demands for equality and likeness. Instead, both imperial rulers and imperial sub-
jects engaged in a politics of distinctive group rights. Structures designed to contain
and give expression to diverse populations in Russia’s space have both overlapped
and shifted over time, from regional military rule, division into provinces and ter-
ritories, designation of ethnically named dependent “republics” (the USSR), to
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mixtures of regional and national subunits (the Russian Federation). What remains
intact is the commitment to diversity, as a foundation for Russia’s internal coherence
and external projection of power.

This chapter is about both practice and theory. I examine both the politics of
diversity that have inflected Russia’s succession of imperial regimes over the long
term and theories about diversity produced by Russian intellectuals in the 20th
century. I first trace out the characteristics of Russia’s imperial governance, arguing
that the empire interacted with its populations in a Eurasian mode. In the 14th cen-
tury, the makers of what would become the Grand Princedom of Muscovy shared
assumptions about power and sovereignty with their Mongol overlords and with the
peoples who inhabited the sparsely populated spaces of the Eurasian north (Siberia,
Mongolia, Central Asia, most of today’s Russian Federation). The political cul-
ture that underpinned Russia’s later success as an empire was honed when Russian
princes were dependent on the Mongol khan. The recognition of multiple religions
and the devolution of authority to disciplined local elites were part of the Mongol
way of rule; these practices entered the habits of governance as the Russian empire
took its various shapes from the 16th to the 20th century.

The second, more empirical, part of this chapter engages with explicit consid-
erations of ethnic and religious diversity produced by 20th-century Russian theo-
rists and political figures. It was only in the last decades of the Romanov empire
that diversity became a matter of political concern for Russian elites, rather than a
normal condition. Rebellions and tensions among the empire’s multiple minority
populations were major factors in the breakdown of tsarist regime during World
War I. After taking control of the war-torn state, Bolshevik leaders reconfigured
the polity to recognize ethnic diversity and to incorporate representatives of the
major national groups into Communist party rule. As the “fact” of diversity acquired
political salience in Soviet and post-Soviet times, intellectuals developed theories
that wove diversity in new ways into representations of Russia’s historical tradition,
way of life, and future as a great power.

Part I: empires of difference

Diversity as a default condition

According to most definitions of empire, diversity is a requisite condition of this
type of political formation. Empires exist because ambitious regimes succeed in
extending their power over other groups, externalizing sources of wealth — in many
forms — for the imperial leadership. The maintenance of distinctions among the
peoples of an empire is an ordinary strategy of imperial rule.'

But if diversity is the default condition of empire, the task of managing difference
has no single answer. Empires took various approaches to their unlike populations,
and their repertoires of power could change over time. The politics of distinction
might tend in the direction of strong hierarchy, dividing the “civilized” from the
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“barbaric,” or toward a more horizontal approach that recognizes multiple social
groups, each with its particularities. In an earlier publication, Frederick Cooper
and I described what we regarded as two contrasting styles of imperial rule. The
“Roman” model emerged through the extension to qualified subjects of citizenship
and access to a civilization presumed to be superior; this practice produced a sharp
divide between insiders and outsiders in relationship to Roman culture. The “Mon-
gol” approach was manifold belonging. Mongol khans recognized the multiplicity
of their populations, did not try to alter traditions internal to each group, and, as
paramount rulers, facilitated peaceful and productive co-existence among their vari-
ous subordinated peoples.?

Empires over time changed their tactics; they could combine these two ideal types
of integration in multiple and fungible ways. The Russian state in its many guises —a
Grand Princedom, a domain of the Tsar, the Russian Empire, the Union of Soviet
Socialist Republics, and the Russian Federation — has retained and exploited its
multicultural composition. Diversity could be manipulated, but not done away with.
This Eurasian style offers a contrast to the uneasy relationship of sovereignty to
diversity in European states of imperial descent.

A Eurasian pathway to a Russian empire

The Mongols expanded in an area — a great transcontinental steppe region — where
federations of nomadic peoples had produced empires in the past. The critical
resources for nomads were grasslands for their animals, productive relations with sed-
entary peoples, and long-distance trade. Nomads’ adaptations to their environmental
condition included a flexible politics of alliance and subordination that allowed spa-
tially distanced and mobile units to coordinate both acquisition and distribution of
wealth. Leaders of nomadic empires sustained their control by creating or absorbing
dependent power brokers, including spiritual leaders. Leaving local customs alone
and vaunting the khan’s protection of subjects’ various religions and laws was an
effective tool of imperial rule. This “Eurasian” style was woven into the practices of
empires in the steppe region and beyond. Difference in these empires was a fact of
life, not something to be overcome.’

Russian empire took shape on the western edge of the Eurasian plain. A first try
at wide-ranging control was centered in Kiev, under the Riurikid dynasty. In the 9th
century, the Rus’ clan expanded their power along trade routes, capturing towns and
controlling scattered tribes as they tried to make the most of the eastern connection
between the Baltic and Mediterranean. Defeated by the Mongols and undermined
by Byzantine decline, in the 13th century the dynasty survived in the small towns of
what is now central Russia. As subordinates of the khans of the Golden Horde, the
Moscow branch of the Riurikids gradually secured their position as Grand Princes
over the various populations who lived in an area of little importance to their Mon-
gol overlords.
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Mongol administrative practices and Mongol approaches to difference facilitated
Moscow’s success and enabled the formation of a state that would become the world’s
physically largest empire. Administrators of both the Riurikid and the subsequent
Romanov dynasties were able to ingest tribes, territories, religions, and resources
with a fluid politics of diversity. Elites of non-Slavic ethnicity could be assigned
privileges and appropriate degrees of localized authority. For the most part, the
Orthodox Church held back from aggressive campaigns of conversion. This mul-
tiplex approach facilitated Russia’s expansion to the east. With the conquest of the
Khanate of Kazan in 1552, Russia absorbed a largely Muslim population, along
with various animists, Christian monks, Buddhists, and practitioners of other faiths.
Exploration and conquest in Siberia brought in an even more motley array of unlike
populations. As the vestigial Mongol khanates weakened, Russian rulers promoted
their connections to a different empire and its glories: in 1547, Grand Prince Ivan
IV (the Terrible) took the title Tsar — Caesar.

Expansion outward from Moscow eventually put Russia at odds with the great
powers outside the borderlands of the imperial upstart’s growing domain. After
formative centuries of contestation with Mongol, Lithuanian, Baltic, Tatar, and Tur-
kic competitors, by the 17th and 18th centuries, Russia was embroiled in conflicts
and deal-making with China, the Ottomans, Persia, and a number of powers to the
west. As European empires launched themselves into history, Russia’s rulers took
notice. Peter the Great appreciated the technological advances of his European rivals
and pushed his noble servitors into “western” clothes, entertainments, and educa-
tion.” He claimed the formal status of “Emperor” in 1721.°

In the 18th century, European fashion, arts, and sciences became the obsessions
of Russian elites. As Russia competed with rival empires, and as the imperial family
acquired German genes, history and ethnicity became entangled in a search for a
“Russian” past. Connecting the Slavs to the glories of antiquity, to the founding of
the Russian state (in Kiev), and to Christianity provided a distinguished lineage in
the European style.”

But this effort to belong to Europe did not mean and could not mean the crea-
tion of a Russian nation. The empire was already too multi-ethnic for a nationalist
ideology. As Russia continued its conquests to the south and east, even more Mus-
lims would become subjects of the empire. Still, a European vocabulary could have
its uses. In 1773, Catherine the Great, informed by her enlightenment education,
issued a “decree on tolerance.” This law declared that the sovereign would act in
accord with “eternal God, who tolerates all beliefs, languages, and confessions on
the earth,” to protect, among other things, the building of mosques from interfer-
ence by Orthodox clerics.?

As the Mongol past fell into oblivion or opprobrium, Russian administrators
continued their practice of recognizing and naturalizing the multiplicity of the
empire’s peoples. Russian law, collected and codified in the 19th century, was plural-
istic, with myriad allowances for variations in civil and criminal adjudication across
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the empire.” Scholars confronted with the task of designing a “national” museum
struggled with how to manage the myriad cultures and their artifacts in a way that
would somehow turn out to be “Russian.”'’ Count Sergei Uvarov’s ideological
formula for Emperor Nicholas I's conservative regime was “Orthodoxy, Autocracy,
Nationality,” but it did not suggest that the nationality was Russian."" (The Russian
word, “narodnost,” translates literally as “peoplehood.”)

It was only in the late 19th century that the multiplex politics of Russian empire
came into question — from two directions. Liberal reformers assaulted the autocracy
with calls for change. Alienated by inequality, their notion was, in principle, the
same rules for all. The other attack came from nationalists, who since the 1880s
had pushed for “Russification” and the suppression of cultural endeavors of non-
Russian activists. Publications in Ukrainian were forbidden in connection with the
Polish revolt against Russian rule in 1963."* After the revolution of 1905, political
organizers were able to campaign for the rights of “their” ethnic or religious group
in the elections to Russia’s parliament, the Duma," but Russia’s first experiment
in democracy also mobilized Russian nationalists who defended the claims of eth-
nic Russians against Jews, Poles, Germans, and others." The successes of several
nationalist parties in the elections to the Dumas came as a shock to the imperial
administration, as did the outburst of pogroms against Germans in Moscow during
the world war.”

Although most of the peoples of the empire demonstrably supported their gov-
ernors in the first years of what was imagined to be a short-lived conflict,'® by 1916,
the stresses of the war had shredded the skein of Russia’s protected diversity. The
drafting of Central Asian Muslims, earlier not subject to conscription, triggered a
massive rebellion of native populations against Russian settlers in this region.'” Lib-
erals took the opportunity of wartime failures to discredit the Romanovs; popular
resentment in St. Petersburg led to the emperor’s abdication. The Provisional gov-
ernment’s refusal in 1917 to recognize the demands of Finns, Poles, and Ukrainians
for autonomy or more contrasted with the Bolsheviks” support for the slogans of
self-determination. After the Bolshevik takeover, the new regime adroitly played on
ethnic (but not religious) sentiments in the civil war. By 1922, the Soviet Union
was configured as a Union of Soviet Socialist Republics. Diversity as a principle of
governance was back in a Communist reconfiguration of the Russian empire.'®

Part Il: theorizing difference

Trubetskoi: diversity versus European imperialism

The federal and national/ethnic form of the Bolshevik state was the most conspicu-
ous result of a half-century of political adjustments and struggles over the manage-
ment and status of Russia’s diverse populations.”” But intellectual reflection upon
Russia’s multicultural foundations and desirable affiliations was not new and not over.
The significance and interpretation of Russia’s complex composition had concerned
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Russian scholars and writers since the early 19th century and continued into the
20th century. For many engaged commentators, the empire’s diversity was not just a
fact; it had to be understood, interpreted, and theorized.

A major concern in the first half of the nineteenth century had been Russia’s
relationship with Europe. Did the empire’s history and culture permit it to be con-
sidered a European state, or was Russia a polity apart, with its own values, inferior or
superior (depending on the writer’ stance) to those of Europeans? This was a painful
question for intellectuals who became known as “Slavophiles” or “westernizers” in
the 1840s.”” The angle of self-reflection tilted as the Russian empire moved further
east and south, incorporating with targeted violence the huge region we now call
Central Asia, and vying with Japan for the best bits of vulnerable Chinese territories
and ports.?' The new territories and their histories became topics of archaeological,
artistic, and anthropological interest, inspiring philosophers, writers, and artists to
reimagine Russia’s past and its place on the globe.? This fascination with “Russia’s
Orient”® persisted through World War I, the 1917 revolutions, and the ensuing
civil war.

In the 1920s, as the murderous wars for and against Communist power were
extinguished by the Red Army, an explicitly “Eurasianist” group of theorists and
commentators emerged in the Russian emigration. Many of the ideas promoted
by these emigrés had been introduced earlier,? but their aggressive appropria-
tion of the term Eurasia,” the post-revolutionary timing of their publications,
and their targeted political claims turned them into the founders of a “Eurasian”
movement.

The foremost theorist of Eurasianism was Prince Nikolai Sergeevich Trubet-
skoi, a brilliant young linguist who had been teaching and doing research in south-
ern Russia and the Caucasus since 1918; he was evacuated from Crimea with the
retreating White army in 1920.% That same year, from his refuge in Bulgaria, Tru-
betskoi published a small book, entitled Europe and Humanity.”® The book was a
sustained argument against European hegemony — against what Trubetskoi called
“Romano-Germanic” culture, European imperialism, and in particular against the
European notion that their civilization represented “universal” values. Trubetskoi
seemed to be positing an opposition between diversity and empire, but as we will
see his analysis used the “fact” of diversity to advance the cause of Russia’s kind of
multinational state.

The diversity of humanity was the principle underlying Trubetskoi’s argument in
Europe and Humanity. People lived in multiple “organic civilizations,” each with its
distinctive culture. It was impossible, he argued, for one culture to ever become the
same as another and not desirable. A “borrowing” culture would always lag behind.
In a verbal cartoon, he sketched out the consequences of Europeanization:

Exactly like a man trying to match stride for stride a fellow traveler who walks
faster and who therefore resorts to the strategy of periodic leaps, and in the end
inevitably wears himself out and falls down in total exhaustion, the Europeanizing
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people, having started on the path of evolution, inevitably perishes, having point-
lessly wasted its national forces.?

Trubetskoi insisted that the idea of a single universal culture was a particularity of
European culture. European “cosmopolitanism” was just the result of the historical
trajectory of the Europeans’ unique “ethnographic-anthropological unit.” This “civ-
ilization” had been created by the merger of Romanic and Germanic peoples and
nourished the ideals of classical antiquity. To Europeans, the idea of universal values
came naturally, but in fact this notion was just a myth derived from their “Romano-
Germanic chauvinism.”* Moreover, attempts at Europeanization were devastating
for any other civilization. As European values were differentially diffused, they cre-
ated generational, class, and other divides within the assaulted society. People from
another culture who tried to Europeanize themselves looked down on those who
did not, and simultaneously lost their own self-respect.”!

‘What were the alternatives to predatory Europeanization? Trubetskoi concluded
Europe and Humanity with a blustery call for an uprising of all “real” humanity —
“Slavs, Chinese, Indians, Arabs, Negroes and all tribes, all those without distinctions
of the color of their skin, who groaned under the heavy yoke of the Romano-
Germans.” To organize this, though, a “revolution in the psychology of the intel-
ligentsia of the non-Romano-German people” was essential. Elites who had been
trying to Europeanize themselves had to free themselves from the mystique cast
by the Romano-Germans, begin to appreciate their own culture, and expose the
“unconditional evil” of Europeanization.™

In a series of essays published in the 1920s, Trubetskoi fine-tuned the provoca-
tions of Europe and Humanity. The way forward, he argued in a Eurasian manifesto,
was not nationalism in the narrow one-people/one-territory sense. The “self-
determination” of nations was just one more European invention that would destroy
the cultures of others. The “national” cultures of emergent states would be sacrificed
to their leaders’ efforts to emulate the Europeans. After “independence,” even the
local languages on which political activists had staked their claims would become
distorted by a “huge quantity of Romano-Germanisms and awkward neologisms”
and become “almost incomprehensible” for the “real people, who had not yet been
denationalized and depersonalized by ‘democracy for all””’%

Rather than promoting nationalism with its divisions and dependencies, Tru-
betskoi asked Russian intellectuals to liberate themselves from their fixation on
becoming European and to recognize instead their own cultural and political line-
age. Russia’s historical mission was to take up the “legacy of Chinggis Khan” and to
unite the peoples and territories that the great conqueror had once ruled. A “whole
rainbow of Eurasian cultures” could be nurtured and united if Russians “embarked
on their natural historical path” after the “too long diversion of imitating western
European models and teachings.”** A key element of this conceptual turn was the
recognition of Russia’s multi-ethnic, multi-confessional past, expressed both in its
myriad peoples — with their Turkic-Mongol, Finno-Ugric, as well as Slavic roots



Diversity as a fact of imperial life 207

and in the ideals that Russian leaders had absorbed and blended into a resilient rul-
ing practice.

Several elements of Trubetskoi’s proposals are relevant to this book’s theme of
empire and diversity. First, despite Trubetskoi’s stand against European imperialism,
his proposals promote empire, in the form of a great, multiethnic Eurasian state. The
question for him was not how to destroy the Bolshevik polity — by this time it had
taken, nominally, the form of a union of nationally designated republics — but how
to put the Russian empire back together on what he saw as morally and scientifically
correct principles. He liked Bolshevism’s capacity to scare Europeans. But commu-
nism, for him, was yet another alien European philosophy imposed on Russia. In its
stead, he proposed that Russia become a religiously inspired multiethnic Eurasian
polity; in short, he advocated a return to empire, but on a different conceptual basis
from that of the Romanov past. Empire was the desirable form of state, but not if
founded on European principles.

Second, Trubetskoi offered his propositions for how a state should incorporate
diversity into its cultural projects. That a great state had to have guiding ethical prin-
ciples was a given for Trubetskoi; he credited Chinggis Khan for his instantiation of a
“system” of ideals and practices.” Chinggis valued “truth, loyalty, and hardiness,” and
chose people who valued honor above material well-being and personal safety to

be his military commanders and administrators.

Trubetkoi described Chinggis as a
“deeply religious man, always aware of his personal tie to the divine,” who supported
multiple faiths and “actively supported” the multiple religions of his subjects.”

Russia’s leaders inherited the practice of religious tolerance from the Mongols,
but they had enhanced the spiritual dimension of their way of rule. Shocked by the
Mongol conquest into an outburst of creative engagement with their own Christian
heritage, the Muscovite princes gave their budding polity a suitable state religion.
The Mongol idea of a great state based on a religious principle was transformed into
“the Orthodox Russian idea.”

Trubetskoi’s description of this “miraculous”™

Y reconfiguration of state power was
consistent with his theory about how a great state could emerge in a multicultural
region. Elements of different civilizations — in Russia’s case, Mongol and Byzantine —
could be absorbed creatively into an evolving state culture. The foundation for
this vision of a manifold politics was the existence of large geophysical units,
where over time peoples had interacted to produce shared, but specific, civiliza-
tional conditions. Both history and environment shaped the possibilities for future
configurations of allegiance and daily life. What took hold in any cultural arena was
a blend of elements that was psychically satisfying and hence lasting. There was no
national kernel that produced one kind of fruit. Instead, there were proclivities and
affinities that were allowed to develop over time into an absorptive, diversified, yet
strong cultural sphere.

Applied to Russia, Trubetskoi insisted that the cultural space in which Russian
people had always lived was not exclusively Slavic, but a specific geographical zone
also inhabited by Finno-Ugric and Turkic peoples. This zone spread gradually into
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the steppe, making contacts with Turkic-Mongol peoples — the “Turanian East”™—
and continuing on to the cultures of Asia.* On the western edge, the zonal culture
extended over Belorussians and White Russians into uneasy relations with western
Slavs. (Here the problem would turn out to be Catholicism — for Trubetskoi, the
church was the West in one of its pernicious guises.)*' Russia’s intermediate condition
meant strong affiliations with Finns, Volga Turks, and steppe peoples. These geograph-
ical intersections with multiple cultural formations had created “Russian” culture.

But how, internal to the transforming polity, could the multiple peoples and
cultures be linked to projects of the rulers? Why would these many peoples become
loyal and contributing members of a multicultural state? Trubetskoi tackled this
problem in his essay, “The Heights and Depths of Russian Culture,” published in
the Eurasian miscellany, Exit to the East in 1921. Elaborating his theories of cultural
transmission and transfiguration, Trubetskoi proposed that each cultural formation
possessed a “top” and a “bottom” floor. (A culture was a “building” in his metaphor.)
The bottom floor was the “store of cultural values that satisfy the needs of the wide
layers of the national whole, the so-called popular masses.” The top story contained
cultural elements that are more “refined,” the collective product of individuals who
bring values from the bottom and adjust them to the more complex tastes of those
in dominant positions. A “normal culture,” he insisted, fosters an ongoing exchange
and interaction between the bottom and the top.*

Trubetskoi’s design for the multicultural state recognized, without apology, a
divide between what we might call elite and popular culture. But neither cultural
realm was supposed to be homogenous, and both were spaces of cultural creativity.
The bottom story of daily life with all its different particularities produced cul-
tural artifacts, attitudes, and ideas. The top story of refinement attracted talent from
below and reworked a multiplicity of inputs into ideas and policies that could be
shared out across the diverse polity. Trubetskoi’s explicit designation of “lower” and
“upper” stories flew in the face of nationalist (and democratic) conceptions of “the
people” as the source of sovereignty: it placed the responsibility for ideology with
elites, and blamed them, not the bottom story, for the disastrous and divisive choices
made in the past.

The top story, where cultural creations were taken in, sorted out, and harmo-
nized, was also a place where phenomena from outside the national arena could be
absorbed. But, Trubetskoi observed, this process could impact the top and the bot-
tom layers equally or differently. In a healthily interactive culture, innovations intro-
duced in the “heights” could penetrate to the “depths.” An example was the Russian
church: Byzantine Christianity, introduced from outside, had been absorbed by
Russian culture, and transformed and enracinated into the people. But if an import
from a foreign culture caused a rift between the top and the bottom, this meant that
the “source of the foreign influence is too alien to the given national psyche.”* The
Russian elite’s devotion to European culture since the 18th century was Trubetskoi’s
evident reference.
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The top layer is not static or permanent in content or membership. Talented
individuals from the “depths” can enter it. But if a ruling “part of the national
whole” loses its “prestige” — its capacity to inspire imitation — another social group,
closer to the bottom, can take its place, bringing with it values from the lower story’s
reserves.* This formulation fit the recent changes in Russia’s elites that had taken
place after the 1917 revolution.

Each element in Trubetskoi’s theory of culture — its origins in difference, its
transformations in interaction, its layerability — was an assault on nationalist con-
ceptions of political organization and legitimacy. He rejected the notion of fixed
national cultures, with their distinctive starting points and well-defended bounda-
ries. Cultures were not static, impermeable, or homogeneous spaces: they formed
and transformed over time. The critical factor was geography — the physical proxim-
ity of groups of humans, each with inherently unlike habits, who then interact with
their neighbors, sharing activities, language, music, techniques of daily living, and in
so doing create larger identifiable cultural worlds.

Trubetskoi insisted that people could have two kinds of loyalties — to their par-
ticular cultural sphere and to a larger polity that recognized the diversity of its popu-
lation. According to his theory, cultural transmission inside the state should facilitate
these dual attachments. The distinctions between the “top” and the “bottom” need
not be fatal or disruptive, he insisted, as long as there is communication and inter-
change between the two levels. Those at work in the high culture are supposed to
be absorbing, refining, making choices about cultural values, and accepting talented
individuals from the “depths” into their ranks. Problems arise when the two levels
are out of touch, and when the top’s values do not click with those of the bottom.
This can bring down the building.

In his Eurasianist publications, Trubetskoi made intriguing propositions about
complex kinds of political belonging. He recognized and celebrated the multiplicity
of differentiated cultures, while insisting on the fluidity of the ways that they could
change, combine, and transform in interaction with each other. Nationality was not
fixed at any point in time, but nationalisms did have histories that impacted their
indeterminate futures. Nations could be reconfigured and they could combine into
large units without losing their particularity. Rather than accepting the convention
that a great state must homogenize its subjects into nationhood, Trubetskoi drew the
opposite conclusion. A great state would bring together different nations, celebrate
their distinctive qualities, and be the more “unique,” precisely because of its multiple
components.

Eurasianism in the early twentieth century was more than a negation of European
achievements; it offered an alternative way of thinking about politics. Political imag-
ination did not have to be limited to the nation; political loyalty was not reserved
for those who think and speak alike. Instead, people could find satisfaction in a great
overarching polity that recognized unlikeness and celebrated it. National feeling
could be both local and trans-continental, and the two could augment each other.
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Gumilev: the origin and life course of ethnic diversity

In the 1930s, Eurasianism as a political project seemed to vanish into the graves of
Nazi terror and camps of Stalin’s Russia or to sublime into artistry and historical
scholarship in the “west.”” Trubetsko1, who had moved to Vienna, was interrogated
by the Gestapo in March 1938, and died three months later. Other founding mem-
bers of what was nominally a movement perished in the USSR. The geographer
Petr Savitskii, who pioneered a theory of “place development” of knowledge and
culture, spent 10 years in the Gulag, returned to communist Czechoslovakia, was
arrested again in 1962, released in 1964, and died in 1968.%

But in Russia intellectual concern with the “fact” of diversity was perennial. The
multiplicity of nations inside the polity was recognized in the structuring of the
first communist state as a federation of republics, each purportedly the homeland
of a different ethnic group.* In the 1920s, efforts to educate each of these myriad
“peoples”in their spoken languages unleashed campaigns of alphabetization, school-
ing, and cultural awareness. “National” elites were incorporated, conditionally, into
positions of power in the units and subunits of the USSR.*" The study of the diverse
population was encouraged in the reformed Soviet academic and research institu-
tions. Ethnography, a discipline inherited from imperial Russia, continued to attract
and sometimes endanger Soviet researchers.” Taking the wrong line during Stalin’s
murderous campaigns could result in the loss of position and much worse.* In 1939,
the Academy of Sciences formed a committee to study efrogenez — “ethnogenesis.”
The goal was to uncover the ancient roots of each group and its geographical
origins.*

In the Soviet cauldron of intellect and persecution, Lev Nikolaevich Gumilev
developed what would later become a theory of ethnic diversity with widespread
impact in the Soviet Union and Russia in the 1990s. His writings set forth proposi-
tions about ethnic development, state formation, and world history that inspired
Russian nationalists, Eurasianists, environmentalists, critics and preservationists of
Soviet power, theorists of Russian governance, and makers of Russia’s foreign policy.
Gumilev promoted a totalizing account of how ethnicities formed, transformed,
and, in the case of great powers, provided the basis for cultural coherence. For
Gumilev, diversity was both a fact and a process.

Gumilev was the child of superstars of Russian Silver Age poetry. His father,
Nikolai Gumilev, was accused of participation in a monarchist conspiracy and exe-
cuted by the Bolsheviks in 1921. His mother was the famous Anna Akhmatova, who
survived Stalin’s purges. Lev Gumilev was arrested three times, in the 1930s, and
after his military service in World War II; he spent 13 years in the Gulag. Educated
in Leningrad as best as he could manage with this compromising parentage, he even-
tually received doctoral degrees in history and geography. His academic research
focused on steppe peoples — the Xiongnu, Khazars, Mongols, and Turkic khanates.
Assisted by supportive academics, he held research positions, but never received an
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appointment as a professor. He lived to see the end of the Soviet Union, an event he
did not celebrate, and died in June 1992.%'

It must be noted, as we turn to Gumilev’s theories of diversity, that his work,
while it attracted interest from scholars, has been rejected by professional historians,
both Russian and foreign.>® On the other hand, his theories became wildly popular
and widely known in late Soviet and post-Soviet times.” As Mark Bassin points
out in his superb study, Gumilev’s ideas were malleable and adaptable; advocates
for various, sometimes conflicting, causes have extracted or emphasized useful ele-
ments from his works or his imagined positions, and exploited his fame to enhance
their own.”

Gumilev gave the “fact” of ethnic difference between a past and a future, and, in
accord with this processual approach, entwined diversity and empire into an expla-
nation of world history. Seemingly taking up where Trubetskoi left off,> Gumilev
turned to the question of where ethnic groups came from in the first place, before
they could be grouped into the cultural formations that had interested the Eura-
sianists. Gumilev defined the basic unit of human society as the efnos, a group based
on shared behaviors and habits. An efnos was not determined by race or genetics; it
emerged in a particular geographical environment that nurtured its particular “ste-
reotypical” behaviors. These then were then passed on from generation to genera-
tion; the transmission and sustenance of ethnicity was cultural not biological. But
what triggered the formation of such a group?

Here is where Gumilev’s ideas become a bit wild, although he insisted that they
were grounded in science. He postulated that all ethnic groups were the result of
cosmic energy, from the “biosphere.”*® His major book, Ethnogenesis and the Biosphere
of the Earth, was published in the USSR in 1990.5” According to Gumilev’s theory,
cosmic interventions energized dynamic individuals who subsequently stimulated
the formation and development of ethnic groups. He called this energy passionar-
nost’, a neologism that caught the imagination of many a Gumilev disciple. Alexan-
der the Great had passionarnost’, Chinggis Khan had it, Mohammad had it, and so
on. Ethnic groups were thus the product not of race, but radiation.”

But this was not the end of the story. Gumilev gave diversity a destiny: ethnic
groups had life stages. After an initial mutation inspired the formation of an etnos in
a particular environment, this group would follow a life cycle of incubation, growth,
intensive activity, entrance into world history, well-being, followed by breakdown,
stasis, and finally disappearance. The time frame for an ethnic group’s passage into
each stage was not fixed: bursts of “passionarnost,” interactions with other groups,
invasive destruction by a parasitical etnos — all this could speed up or slow down the
life course of an ethnic unit.>

Gumilev’s theories went far beyond this summary sketch. He described, among
other topics, the layering and interlacing of ethnic groups, the creation of sub-
groups within an etnos, and, most important for the empire, the formation of a
super-etnos made of several ethnic groups in the same geographical region. These
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large units, based on shared systems of values, cannot merge with one another. They
are in an antagonistic relationship with other super-etnos formations.®

World history was driven by these ethnic processes, in Gumilev’s account. The
interactions of ethnic groups could destroy or enhance the energies of each. The
outcomes of these civilizational encounters were not pre-determined. While the pro-
cess of ethnic growth and decline was “natural,” and applied to all ethnic units,
people living in strong ethnic “systems” had choices about how to engage with
other groups. On a large-scale peaceful co-existence was an option.®" A threat, but
also an inspirational push, to an ethnic system could come from purposeful assault
by an outside group. In Gumilev’s worst case, a dislocated and degenerate ethnic
group could invade and subvert a super-etnos. The energy of the outsider etnos, which
had lost its original geographical homeland, is negative; it is hostile to the cultural
transmission ongoing in its host efnos and produces an “anti-system” effect.® (This
concept of an invading deterritorialized “chimera” caught on with Russian anti-
Semitic nationalists.) In the longer run — and Gumilev’s perspective was eternal, it
seems — the energy of the cosmos and the responses of natural life on earth would
keep our human ethnic creativity in motion.®?

Gumilev thus put diversity — the diversity of human collectivities — at the center
of not just Russian, not just world, but cosmic history. In the concluding pages of
his masterwork, he cited an American scientist’s observation of sunspot activity over
5,000 years; the data showed that outbursts of passionarnost’ and ethnic mutations
coincided with the penetration of cosmic rays.* This mix of scientific claim with
singular and insistent social theory put Gumilev beyond the pale, so to speak, of
what we like to think of as real scholarship, but his narratives, abundant in imagi-
native formulations and creative terminology (much of it with “western” echos),*
proved enormously influential in Russia.

Diversity and ideology in Russia today

To conclude, let us go to post-Soviet space, where the linkage of diversity and
empire is both taken for granted and worried over. Gumilev’s theories of ethnicity,
historical process, and cosmic connection appealed to people making their ways
through the years of uncertainty and fearful state reconstruction. And not just to
Russian ethnics. In 1996, the Kazakh president Nursultan Nazarbaev created the
Lev Gumilev Eurasian National University in Kazakhstan’s new capital, Astana.®
The most well-known of the Russian Eurasianists, or neo-Eurasianists, as some
want to call them, is Alexander Dugin.”” Dugin entered the political scene in the
late 1980s as an activist with right wing nationalist and anti-semitic youth groups.
Before the fall of the Soviet Union, he was in contact with extreme nationalists
in western Europe. He founded his own printing house during perestroika and in
1991 published Mysteries of Eurasia, a lengthy exploration of spiritualism and ethnic-
ity.®® Dugin claimed the Eurasianist label, but in his publications gave the concept a
new twist. His version of the Eurasian civilizational domain ranged beyond those of
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Trubetskoi and Gumilev: for him, the main political divide was between Eurasia and
the “Atlantic powers.”® Russia’s Eurasian qualities gave its leadership the capacity to
lead an alliance against the Atlantic threat, that is, the US.

By the early 2000s, Dugin had managed what no Eurasianist had accomplished
earlier or even tried to do: insert his theories into the policies of the Russian admin-
istrative elite.”’ His textbook, The Foundations of Geopolitics,”" began to be used in
Russian institutes. Meanwhile the Russian government took up Nazarbaev’s project
for a Eurasian Union. Initially a customs union between Russia, Kazakhstan, and
Belorussia, the Eurasian Economic Union now includes Armenia and Kyrgyzstan,
with other countries in the wings.”

The reorientation of Russia’s politics toward the east in the 21st century con-
stituted a sharp break with the European orientation of most reformist politicians
in the last years of the Soviet Union.”” A favorite slogan of Gorbachev had been
“Our Common European Home,” but Putin repositioned Europe as Russia’s enemy.
This anti-western ideology pervaded Russian media from well before the attack on
Ukraine in 2022; it is a prominent theme in the massive exhibit, “Russia, My His-
tory,” that has been displayed since 2017 in cities across the empire. Gumilev figures
as a highlighted philosopher in the multimedia reconstructions of historical events.
The Mongols are no longer blamed, as in conventional accounts, for Russian back-
wardness; instead, it is Europe that has assaulted Russia and its people repeatedly.
The Romanovs are presented as martyrs, victims of yet another dangerous European
import — Marxism. The expansion of the empire is shown as grand and life-enhancing
for its subjects. Their diversity is highlighted in folkloric glory.™

Vladimir Putin, Russia’s de facto and mostly de jure President since 2000, has put
extensive effort into developing a suitable ideology for the Russian Federation. The
structure of the state, like that of the USSR, is nominally “federal,” uniting multiple
territorially distinguished subdivisions represented in a Federation Council. Initially,
the state was composed of 89 “federal subjects”; since that time some units have been
merged; others, in Ukraine, have been annexed without international recognition.
These federal components vary in their degrees of devolved sovereign powers; most
of them are named for the majority ethnic group in their territory. But the number
of ethnicities far exceeds even these units: the 2010 census included data on 193 dis-
tinct nationalities.” As in Soviet times and earlier, most nationally identified groups
inhabit multiple regions; no ethnicity can be completely isolated from others inside
a homogeneous territorial unit. In the absence of the Communist party’s control
over political levers throughout the country, the leaders of Russian Federation must
struggle with an old dilemma: how to ensure the loyalties of the myriad regional
and local authorities in this highly diversified and nominally federalized structure.

The re-imagination of post-Soviet empire in the 21st century is a highly con-
scious effort, in which leading political figures and scholars collaborate and compete.
Vladimir Medinskii, Minister of Culture from 2012 to January 2020, produced a
Plan for a State Cultural Project that explicitly located Russia’s “unique civilizational
identity” in a global struggle for power. In Medinskii’s telling, both the Communist
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revolution of 1917 and the “Liberal-Western path” of the 1980s and 1900s were
attempts (failed) to change Russia’s “cultural-civilizational identity” “Multi-
culturalism” and “tolerance” — maligned as western slogans — are to be rejected as the
state takes up its task of carrying out a “unified state cultural policy.””

But what could that state cultural policy be? From his early years in power, Putin
has followed the traditional strategy of incorporating entitled and loyal representa-
tives of Russia’s ethnicities into state governance. The trick was to overcome the
explosive centrifugal pressures released by the engineered dismemberment of the
USSR.

An example of this dualism is the central government’s engagement with the
affluent Republic of Tatarstan. Tatarstan is a typically diverse, but atypically wealthy
component of the Russian Federation. Its ethnic majority used to be Russian, but
is now Tatar; in 2021, the republic’s official site lists 37 national groups.”” Tatarstan’s
inhabitants speak many languages — Turkic, Finn-Ugric, Altaic, as well as Slavic —
and belong to various Muslim, Christian, and other confessions.

After 1991, Tatarstan’s leaders — ethnic Tatars and veterans of compromise with
Russian power” — managed to retain a significant slice of sovereignty for themselves.
They did not like the Russian constitution as drafted in 1993, and did not sign it.
Instead, they were able to insist on drawing up bilateral agreements with Moscow.
But after Putin’s accession to power, Tatarstan’s sovereignty shrank. Under pressure
from the central administration, the Tatar Republic’s constitution was amended to
bring it in line with the Constitution of the Russian Federation. The Tatar admin-
istration’s decision to use Latin letters for writing Tatar was sacrificed to the Rus-
sian Federation’s insistence on Cyrillic. There were carrots accompanying Putin’s
stick. Putin supported the proposed millennium celebration of Kazan’s founding in
2005 — a controversial project because it made Kazan older than Moscow — with
funds for Kazan’s new metro and for the costly festivities. Appearing at the celebra-
tion, Putin opened his speech in Tatar and presided over a special “Kazan” session of
the Russian Federation Council alongside Tatarstan’s long-term strongman, Mint-
imer Shaimiev.”” This vision of friendly collaboration appeared to validate both the
cooperative relations between Russia and the Tatar Republic and the multiculturalist
policies that some were bold enough to call the “Tatarstan model.”®

Putin’s demonstrative celebration of Tatar history and culture signaled his embrace
of multi-ethnicity as an essential component of Russian governance. Within a few
years, Putin was applying the full Gumilev treatment to his description of Russian
culture and Dugin’s rhetoric to Russia’s foreign relations.®! In speeches for both
internal and external consumption, Putin emphasized the need for a “new national
idea” that could not be copied from abroad. Addressing the Valdai Forum in 2013,
he proclaimed that “extreme, western-style liberalism” was “far from reality.” Simi-
larly, a return to Soviet ideology and a conservative idealization of pre-1917 Russia
were both inadequate. Citizens had to be able to “identify with their own history,
values, and traditions,” and this required recognition of our “multi-ethnic character.”



Diversity as a fact of imperial life 215

Calling this multi-ethnicity into question or exploiting nationalism and separatism
would mean “that we start to destroy our own genetic code.”®

In his 2013 speech, Putin repeatedly stressed his and Russia’s devotion to
multi-culturalism:

This multiculturalism and multi-ethnicity lives [sic] in our historical conscious-
ness, in our spirit and in our historical makeup. Our state was built in the course
of a millennium on this organic model. . . . [The] state civilization model . . .
has always sought to flexibly accommodate the ethnic and religious specificity of
particular territories, ensuring diversity in unity.*

Russia has outdone the west in protecting minorities, Putin insisted. In contrast to
the Europeans’ struggles over multiculturalism: “Over the past centuries in Russia . . .
not even the smallest ethnic group has disappeared. And they have retained not only
their internal autonomy and cultural identity, but also their historical space.”” Moreo-
ver, “Christianity, Islam, Buddhism, Judaism and other religions are an integral part
of Russia’s identity,” and the Russian constitution defends the right to freedom of
conscience for all.%

Putin claimed Eurasia as the “major geopolitical zone” where these values could
be defended on an even larger scale. The Eurasian Economic Union was to be built
on the “principle of diversity”; it is to be a “union where everyone maintains their
identity, their distinctive character and their political independence.”®

This program took many pages from Gumilev’s book — the notion of a Russian
genetic code, the creation of a super-ethnos that would unite multiple groups, the
organic growth of a civilization, and the antipathy toward other civilizations — without
an inkling of ethnic decline. As Russia’s civilizational world transgressed state
borders and extended into international politics, Putin’s Eurasianism, like that of
Trubetskoi, turned into a recipe for imperial enlargement. This tendency became
reality the following year with the annexation of Crimea and the start of Russia’s
war on Ukraine. In 2014, Crimea was made into a republic of the Russian Federa-
tion (like Tatarstan) and its capital city, the famous Sevastopol, became a “federal
city” (like St. Petersburg).%

The flexible capacity of the multiethnic tradition figures in the ideological stance
Putin took on Crimea after the annexation. Speaking in March 2021, by video-
conference with “representatives of society of the Republic of Crimea and the federal
city Sevastopol,” Putin adroitly integrated Crimea into Russian history well before
the earlier annexation by Catherine the Great in 1783. The critical date in Putin’s
speech turned out to be the putative baptism of Prince Vladimir as a Christian in
988 in the ancient city of Chersones, next door to Sevastopol. This, according to
Putin, made Crimea the “cradle of our spiritual self-awareness.” From that time
began the “creation of one Russian nation from the many Slavic tribes that lived on

this territory.”?’
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Putin conveniently cut off his chronological story at that point, but lest his audi-
ence might imagine that he was taking an ethnic Russian or Christian perspective
on culture, he made it clear in his responses to a Tatar questioner that Crimea was
a multinational space:

It is important that all people who live in Russia in general . . . and Crimea
specifically — the multinational territory of Crimea — feel themselves on their
land as if really part of their homeland. And that they help each other, feel the
support of their neighbors, no matter to what confession they belong. That they
feel their common homeland — is Russia which relates to all citizens of our country
as to its own children.®

Putin went on to say that he “regularly attends . . . religious institutions, Orthodox,
Muslim, Jewish and those of our other confessions.” In response to questioners, he
supported construction of cultural “hearths” for all of Russia many cultures.*

In his remarks on Crimea, Putin made a point of contrasting Russia’s treatment
of its populations to conditions in the US. While Russia incorporated the natives of
Siberia, the Americans carried out a genocide of Indian tribes; the US then suffered
through the “cruel, long, terrible period of slavery,” leading to the injustices of the
present, expressed in the “Black Lives Matter movement.” He insisted that Russians
are “different people, we have a different genetic and cultural-moral code.””

Just how far back in time Russia’s history extended was not taken up with preci-
sion in Putin’s televised answers. But he avowed, in response to a request for support
for scientific projects, that “in general this territory was developed by our ancestors
in pre-historic times, even when they weren't called our ancestors. All the same, our
ancestors were Huns and Scythians and other peoples and so on.” These were Rus-
sia’s ancestors, even if it was only in the 10th century “that a part of this territory
became part of the Old Russian state.” Russia, it seems, can put all the peoples who
ever lived in Crimea into its multi-ethnic composition.”!

Conclusion

Putin’s speeches on Crimea underline a dominant narrative of Russian history: the
state is the protector of multiple populations. Nationality and ethnicity in post-
Soviet space are not just residues of Communist politics: they have a long-term role
in a powerful imperial culture. The representation of difference is a field on which
politics is played, both internally and externally, as elites jockey for their fungible
share of allocated resources and rights. The emperor retains ultimate authority over
the whole in a highly personalized version of controlled democracy, but councilors
are quick to do the work of refashioning ideology to fit the commander’s demands.

Putin announced all-out war on Ukraine on February 21, 2022, with a heart-
stopping, mind-blowing spew of hatred that may seem to undermine the multicul-
tural premise of the Russian Federation.” On March 4, a historian followed up with
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a nine-part recipe for genocide in the official Russian international news agency.
The false Ukrainians (Nazis) should be eliminated, the rest reeducated, and even
the name Ukraine obliterated; it would take 25 years to reprogram the next genera-
tion.” This plan to eradicate Ukraine and Ukrainians may see hard to square with
the required diversity of the “Russian World” Putin claims to defend. But Putin’s
repeated mantra that Ukraine had never possessed sovereignty and that Ukrainians
were really the same people as Russians is compatible with his Eurasian take on Rus-
sia’s history and culture.

Following both Trubetskoi and Dugin, Putin condemned Ukraine for falling into
a too-close relationship with Europe and moving out from under Russia’s rightful
imperial control. Calling Ukrainians Nazis was a perverse shorthand for their ties to
the West. At the same time, Putin continues to highlight Russia’s connections to the
East — to the Central Asian states and to China — and to drag people of the Federa-
tion’s multiple ethnicities into pro-war propaganda and army service. A full break
with Europe and a demonstrative turn to the East are the Russian president’s latest
variants on a Eurasian configuration of empire and difference.

Today’s Russian Federation is a reconfiguration of imperial governance, based
on the incorporation of distinctive groups whose distinctiveness will be recognized
and accommodated to the extent that they are perceived to be loyal. An unremarked
but underlying condition throughout most of Russia’s history, ethnicity emerged as
a topic for theorists in the 20th century. Trubetskoi’s anti-European stance stressed
Russia’s amalgam of Eurasian peoples; Gumilev provided a “scientific” explanation
of where ethnic groups came from and how they developed; Dugin managed to
educate post-Soviet elites in the geopolitics of great power along a Eurasian axis.
As in Trubetskoi’s formulation, the resilient diversity of Eurasian-style power has
provided both ideas and resources for resisting European universalism and for the
ongoing transformation of the Russian empire.
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CONCLUSION

Diversity and empire — old question, new answers

Jean-Frédéric Schaub

From the end of the 1970s and during the following three decades, legal historians
from Spain and Portugal — countries of the first overseas empires in Europe — and
from Italy — land of legal renaissance since the end of the eleventh century — forged
the notion of legal pluralism and demonstrated its relevance for understanding the
normativity in Ancien Régime societies. The importance of this discovery can be
gauged by the welcome it has received from twenty-first-century US and North-
European historians. But neither in the legal history of the 1970s nor in its more
recent revivals is the idea of pluralism subject to confusion. The composite character
of the legal order did not govern pluralistic societies where modern freedoms would
have developed. On the contrary, legal pluralism went hand in hand with the execu-
tion of Giordano Bruno, with the persecution of Romanis, with the hunting of
witches and sorcerers in the Andes, and with the intensive chattel slave trade.
Among political historians, the institutional structures of empires have been the
subject of reflection and research because they were seen as an alternative to our
nation-states, in which the sovereignty of the people is only acknowledged if it is
manifested in the form of a strong collective cultural identity. The study of empires
has made it possible to describe political regimes characterized by the plurality of the
governed populations. But here again, the plural character of empires is not subject
to confusion. Internal diversity does not mean that imperial structures anticipated
our cosmopolitanism, our forms of hospitality, our multicultural compositions, and
our pluri-national constitutions. In empires, as the preceding chapters have shown,
diversity often took the form of a hierarchy of differentiated statuses for different
groups within the same political society, along with prohibitions of all kinds. In what
follows, these threads of hierarchy and difference will be connected to two larger
discussions: firstly, that concerning processes of racialization as a political tool and
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the question of their spatial and temporal location within and beyond the history of
empires; secondly, concerning the methodological problems that come with diver-
sity in (world) history and the imitations posed by scholars’ positionality within it.

Racialization as a tool of empire

At the very end of Ancien Régime, Abbé Grégoire published in Paris the famous
work De la Littérature des négres (1808), translated into English in 1810 under the title
An Enquiry Concerning the Intellectual and Moral Faculties, and Literature of Negroes. His
translator was David Bailie Warden, an Irish patriot who had taken part in the rebel-
lion of 1798, who became a citizen of the United States in exile, and then consul
in Paris. In reaction to the re-establishment of slavery by Napoleon and to the racist
arguments of the “colonial party,” Grégoire, cofounder of the Société des Amis des
Noirs, demonstrated that African societies had given birth to writers and artists. But
his argument did not only draw from French history: he also thought of the perse-
cution of the Jews in Spain, of the Irish by the English, and of the enslaved Africans
in the Atlantic. Grégoire thus erased the distinction between racial persecutions of
local, imperial and colonial origin:

The same reflections apply to . . . Jews of all colours, for there are also blacks of
this profession at Cochin, whose history since the dispersion, is nothing but a
bloody tragedy; to the Irish Catholics, condemned, like the negroes, by a black
code, the popery laws. Thus a resemblance offers equally injurious to the inhabit-
ants of Africa and of Ireland, who are represented as hordes of brutes, incapable
of self~ government. The latter like the oppressed of other countries, were to
submit irrevocably to the iron sceptre, which, for so many ages, has been kept
suspended over them by the English government. This infernal tyranny will exist
till an epoch, not far distant, when the brave sons of Erin shall erect the standard
of liberty, adopting the sublime invocation of Americans — an appeal to the justice
of Heaven. Irishmen, Jews and negroes, your talents are yours; your vices are the
work of nations called Christians.’

The excerpt from Grégoire’s text is interesting because it reflects the presence in his
reasoning of several historical layers that add up without canceling each other out.
Discrimination, segregation and persecution have afflicted Jews, Irish, and Blacks in
the long-term history of Europe. The embodiment of diversity within the European
monarchies, these populations had suffered greatly under the regimes of the empires.
These political phenomena have taken place within medieval and modern societies
on the scales of kingdoms, intra-European imperial expansions, and overseas colo-
nization. The question we can ask is whether the processes of the racialization of
minorities in the metropolis and of colonized populations overseas are related to the
imperial nature of the regimes.
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The discrimination according to race is a political weapon whose use can be
detected on the domestic scale (the Jews and converted from Jewish ancestry), in
close neighborhood imperialism (the Irish), in faraway overseas imperialism (the
Amerindians or the Indians of Goa), in the trans-imperial dimension of the Atlantic
slave trade (enslaved Africans).?

Spain (and later Portugal) was one of the places where racialization was in the
first place a domestic issue. After the 1391 pogroms and the theological disputes that
Vincent Ferrier had imposed on the Jewish authorities in the 1410s, many Jewish
families accepted to convert. The first to submit to it belonged, in general, to the
wealthiest and best-educated circles. They gave in under the constraint of violence,
but some were convinced that the law of their ancestors was obsolete, others finally
acted out of interest. Whatever the mix of these three components for each family,
between the last decade of the fourteenth century and the first three of the fifteenth
century, many converts proved to be able to establish matrimonial alliances in the
most elite old Christian circles — especially in the aristocracy — and as applicants had
access to the most desirable positions. First, families whose resources were declining
found it interesting to join forces with formerly Jewish lines with capital. An enthu-
siasm of a millenarian nature had then taken hold of Christian society. It wanted to
achieve the conversion of the Jews, that is, of all the Jews, who until then had been
obstinate in not identifying Jesus as the Savior son of God. For if all the Jews admit-
ted their error, then the end of history, the return of Christ, and the Last Judgment
would take place. Finally, after the dream of a conversion of all Jews had failed, there
remained faith in the effectiveness of the grace and sacrament of baptism.® After
about four decades, when the children of the children of the first alliances between
new and old Christians came of age, that is, when descendants of converts with one
or both parents of converse origin appeared throughout society, hostile reactions
occurred. In all kinds of institutions or communities, it was the time of the creation
of the “clean blood statutes,” which intended to reject the applicants whose lineage
was stained by the existence of an ancestor who converted.* After one generation
their genealogy, that is, the presence of Jewish blood, even if diluted by the effect of
marriages, in the veins of candidates for places or matrimonial alliances. The Portu-
guese Jesuit Antoénio Vieira in 1674 wrote:

A Portuguese baptized the day after his birth, grandson and great-grandson, of
fourth, fifth, sixth and seventh generations of baptized ancestors is still considered
a new Christian! What a misfortune! What a pain! This goes against the senti-
ment of the Holy Fathers and against natural reason. All new things grow old
with time; here we see just the opposite, for he who once had a reputation for
being a new Christian, no matter how much time passes, all his descendants will
be new Christians and will remain so for ever.’

To understand Antonio Vieira’s indignation, the reflection proposed by Tamar Her-
zog in this volume offers an extraordinary insight. She goes beyond the narrow
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confines of the exclusively Iberian relationship between Christians free of any doubt-
ful origin and Christians of converted lineage. The “old” versus “new” Christian
labels had the capacity to effectively change the fate of persons and families during
centuries. Her proposal places this divide in a broader, anthropological framework.
It shows the social, political, and institutional consequences of the phobia of the
new and its counterpart, the valorization of the old. In so doing, she allows us to
understand the persecution to which converts from Judaism and Islam were exposed
in the Iberian empires, a variant of a broader classification that favors the timeless
rootedness of identities, which is a fiction, just as autochthony is fictional. As Tamar
Herzog’s argument shows, the authority of the ruling elite rested in large part on
the monopoly of invoking and interpreting earlier times. Thus, control over the
experience and meaning of time was one of the major sources of authority in early
modern (and modern) societies.

This link between time, ancestry, and the politics of difference also becomes clear
in the Irish experience as an example of neighborhood imperialism. In the context
of English imperial expansion in the East of Ireland, segregation rules also took a
formalized shape. In 1366, the English Parliament of Ireland adopted the Statutes of
Kilkenny, that forbade mixed marriages, concubinage, the fosterage of children, and
sexual intercourse between Irish and English settlers. The Anglo-Irish lost the right
to speak Gaelic. These rules aimed to put an end to the social process by which the
families of the Anglo-Norman chivalry settled in Ireland had come to transform
their way of life in contact with the Gaelic society. The bonds of service, affec-
tion, or companionship, illicit love, and many other phenomena of social life had
come to transform the families described as “Old English,” that is, long established
in the Pale. The aim of the Kilkenny statutes was therefore to re-establish natural
differences where the spontaneous movement of community life had built bridges
between people from different ancestry and reduced the sense of social, political, and
cultural distance.® The main tool for re-establishing this difference was the prohibi-
tion of all family ties, starting with marriage, the birth of mixed-race children and
the trans-racial wet nursing. Edmund Spenser’s A View of the Present State of Ireland
(1599), with its ruthless racism, is direct fruit of this conception of Gaelic otherness.”

But the bulk of this volume is about how diversity has been managed in distant
empires. One of the most obvious interests of the Leiden meeting that prepared this
book is the significant attention given to the history of the Ancien Régime Dutch
Colonial Empire, which is given less attention than the Spanish, Portuguese, British,
and French Empires in the general historiography. Rafaél Thiebaut’s comparative
approach to labor and exploitation in two Dutch colonies, Guyana and the Cape of
Good Hope, proves how the undertakings of the WIC and the VOC deserve the
attention of all historians interested in the long-term history of European colonial-
ism. Similarly, Timo McGregor’s meticulous research provides a close-up under-
standing of the inter-imperial shifts that occurred between English Surinam — which
Aphra Behn made unforgettable — and the WIC on the one hand, and between New
Amsterdam and the English settlers on the other. Finally, Stef Vink takes advantage
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of the judicial records of the prosecutor of the Dutch island of Curacao in the 1730s
to draw a portrait of a Caribbean slave trade hub and a society in which the number
of Europeans was tiny compared to the black and mulatto populations. These three
studies focus on the Atlantic dimension of the Dutch Empire. Two conclusions can
be drawn about the place of Dutch endeavors in the Atlantic. On the one hand, on
the ground the social systems they created did not deviate in their functioning from
the solutions adopted by the other European powers in colonial situations. On the
other hand, in comparison with the other four empires, the Dutch colonies in the
Americas settled in the interstices of an inter-imperial system that allowed them
to prosper, but without managing — with the exception of the period of Dutch
Brazil 1630-1654 — to establish a colonization as powerful as that of the VOC in
the Indonesian world. Finally, Alexander Geelen’s research on the “enslavability”
(slaafbaarheid) of Catholic individuals in the shared sovereignty relations between the
VOC and the King of Cochin on the Malabar coast is an example of the complexity
of colonial relations in the Dutch Empire.

But earlier, in the Americas, within a few decades, three populations, Amerin-
dians, Europeans, and Africans, deported by the latter, formed a common society
on a large demographic scale. From these processes, for about a century, the idea
has been derived that Latin America is the historical model of universal miscegena-
tion that awaits humanity.® This has been the dominant framework for interpreting
the phenomena of classification that have organized these societies since the arrival
of the Spanish and Portuguese. However, the archival sources that come closest to
recording people’s lives, namely church records and notarial documents, paint a
social landscape marked by discrimination not only according to social but also natu-
ral differences. In the absence of European women, the majority of first-generation
Iberian conquistadors fathered mixed-race children with Indian women.” This was
the result of sexual exploitation and relationships motivated by shared desire, but
more importantly, it was the desire of the conquistadors to secure the transmission
of the estates and status that the conquest had earned them to a subsequent genera-
tion. However, the vast majority of these children were not legitimate, even though
they were recognized and raised in their father’s house as if they were Europeans.
Indeed, only the sacrament of marriage between the parents conferred the status of
alegitimate child. Most Spanish fathers were either already married in the peninsula
or they were betting on the possibility of European women coming to America
to marry. Illegitimate children were excluded from blood purity because of their
bastardy (although the mothers, pagan converts to Roman Christianity, were con-
sidered pure-blooded)."” On the one hand, in each phase of the conquest, openness
to mestizos ceased after an initial phase in which legitimate mestizo daughters (rarely
boys) married a Spaniard, often of lower rank than the father, and gave birth to legit-
imate children. Subsequently, “Spanish” society reproduced itself within a racially
defined circle that no longer favored the inclusion of mestizos. On the other hand,
the social and spatial mobility described in relation to the American cities (Mexico
City, Lima, Cuzco, Trujillo, etc.) still concerns the society of the subalterns, that is,
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all those for whom belonging to the Spanish society of America and its privileges
remains inaccessible.!! In this sense, these societies are not static, but the border that
separates the “Spaniards” from the others remains watertight.

Considering the case of the Portuguese Empire, André Luis Bezerra Ferreira’s
meticulous work in the secular and ecclesiastical archives of the Portuguese Amazon
draws a fascinatingly complex historical sociology of enslaved populations. Attentive
to the agency of slaves, but without falling into the excesses of such an approach,
he shows us that Amerindians, Africans, and mestizos played many social roles in an
imperial context. On the one hand, without denying that an equivalence between
black color and slave status was made in the Portuguese language, the author gives
due importance to the history of the enslavement of Amerindians up to the eight-
eenth century, which makes it possible to avoid a naive Afrocentrism. It should be
noted that Rafaél Thiebaut’s comparative description of the Cape and Dutch Guy-
ana colonies shows that it was possible to enslave the Amerindians of the Amazon
but not the Khoisan in Africa. On the other hand, Ferreira shows that the mark
of emancipation or freedom, in a society that links autonomy and whiteness, can
be achieved for Afro-descendants or mestizos of Amerindian origin through the
ownership of slaves. The analysis of this complexity does not, however, seck to
undermine the appalling harshness of the slave trade system or the brutality of labor
exploitation.

Finally, the trans-imperial racism against Africans is closely linked to the phe-
nomenon of the slave trade, which started to be increasingly controversial in the late
seventeenth century. Indeed, from the earliest times, that is, the sixteenth century,
Catholic theologians and jurists questioned the compatibility of this large-scale social
practice with Pauline universalism. When the enslavement of an individual was the
consequence of an accident in his life, either because his society has sentenced him
or because he has been defeated in war, there was no contradiction between the
ethics derived from the Gospel and the practice of slavery. But while slavery may
not be incompatible with the Gospel, the slave status of the unborn child of a preg-
nant slave woman, even if based on the tradition of Roman law, cannot be covered
by the category of the accidental.'? It is thus an essentialization of the character of
slave, which entails the imperative to extend the ownership of the slave beyond the
person purchased, that is, to the pregnant woman and the children born. The chat-
tel slavery must essentially be justified by the assertion that blacks are of an inferior,
even subhuman nature. Indeed, since the promise of equality among men in the eyes
of God is at the heart of the Gospel, it is essential to exclude from humanity those
men whom one wishes to enslave, if one wishes to trade and remain a Christian."® In
order to carry out this ideological operation, driven by the necessities of plantation
exploitation, the Europeans who practiced the slave trade and slavery could resort
to all sorts of means: the Bible (the myth of the curse of Ham, the son of Noah),
medical treatises, references to Aristotle, epic poetry, drama, and others.

The particular case of blacks in America is the subject of an immense historio-
graphic literature in the United States on African Americans descended from slaves
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in the former British colonies. Among the lines of research on Africans in Latin
American history, there has long been a tendency to emphasize the fact that Iberian
slave societies were less harsh than English, Dutch, and French societies." This belief
is based on the fact that Iberian slaveholders manumitted a large proportion of their
slaves, much more than their counterparts in other American colonial empires. In
addition, beginning with the wars between Portuguese and Dutch colonists in the
Northeast in 1630 and 1654, colonial rules prohibiting blacks from carrying arms and
riding horses were broken. In the eighteenth century, “black militias” were formed to
protect colonial cities from foreign invaders on the coasts and even from unsubdued
Indian populations in the interior.”” These military formations had been portrayed as
avenues of social advancement available to descendants of slaves. It is doubtful that
such a conclusion is correct. Other colonial and racist regimes formed defense units
composed of members of some of the most discriminated populations without deny-
ing racial supremacy. As Stef Vink’s research on the prosecution of enslaved in the
Dutch trade hub of Curacao shows, life courses of the victims of the Atlantic slave
trade are not limited to one pattern. Nevertheless, in the context of such an unbal-
anced society, ruled by a tiny minority of white people, the fear of colored men,
enslaved or freed, first-generation Africans or mulattoes, drove the behavior and deci-
sions of the authorities. Different research has focused on the existence of a Hispanic
model of passing. That is, the sale of “whiteness” certificates by officers of the Crown
to descendants of blacks or Native Americans whose skin was white enough to pass
for European.'® This institution has also been interpreted as a manifestation of the
flexibility of the racial system. But one can see the limitation of this argument: if you
try to escape your racial condition, and if you succeed, it is because it was intolerable.

As Tessa de Boer shows, in the context of the Exclusif colonial of the Kingdom
of France, the definition of the foreign and the natural, be it the ownership of the
ships, the nature of the cargoes, the country of departure or the identity of the crew,
can depend on circumstances. Careful study shows that it is difficult to determine
exactly when the prohibition of trade with foreigners was enacted, and to what
extent it was enforced. The fact that company owners who had become naturalized
French citizens on French soil continued to be considered foreigners in the French
colonies shows that the standard was meant to be strict. But arrangements brought
about by necessity and, in the case of Guadeloupe, by terrible shortages, seem to
work in the opposite direction. In the end, prohibitions were neither ignored nor
always respected: legal pluralism and space for negotiation do not mean anomie.
The same conclusion can be reached from the inter-imperial legal arrangements that
Timo McGregor has studied, between English and Dutch, metropolitan and local
legality. As in the previous case, the property rights of the colonists and the necessi-
ties of trans-imperial trade were elements of identification of individuals and firms
that were sometimes as decisive as whether the individuals were born or naturalized
into the English monarchy or the Dutch republic.

Thus, it is not certain that the overseas colonies and the miscegenation that
occurred there gave rise to more open societies or more fuzzy or negotiable



Conclusion 231

classification systems than in the old world."” Anglo-centric historiography mis-
takenly imagines that only Protestantism fueled a sectarian and utopian mentality
among settler communities." In reality, it can be argued that, for the most part,
Catholic colonization and its missionary work were equally utopian." But this uto-
pia was nothing other than the creation of a Catholic society in the Spanish or
Portuguese style, but even more intransigent, because it could detach itself from a
peninsular past that the Jewish and Muslim presence made not very honorable. The
mestizos and mulattos had no other place than marginal, even when they were the
most numerically important part of the society.

One of the regions where this utopian project of a newly formed Catholic soci-
ety confronted the reality posed by local (converted) inhabitants was Goa, the capital
of the Estado da India, that is, of Portugal’s Asiatic empire. Angela Barreto Xavi-
er’s research focuses on the conditions of insertion of Goa Indians who converted
to Roman Christianity into a political society that conforms to the norms of the
Church. With great subtlety, her research shows that the celebrations that follow the
marriages are indicative of a greater or lesser proximity to the standards expected
of new Christians. The surveillance refers, for example, to the number of guests
invited to the banquet: too many guests would indicate an attachment to the rites
of the pre-Christian era. The magistrates of the Inquisition Court of Goa, the only
overseas inquisitorial court in the Portuguese Empire, have identified no less than
27 rites associated with the celebration of weddings that denote an attachment to
an orthopraxy (and perhaps a spirituality) that remains underlying after conversion
to Christianity: purification of the bride and groom, and reverence for the ances-
tors in particular. The study shows the gap between the norms laid down in Lisbon
and their implementation locally, but also the tensions within Portuguese society
between pragmatists and orthodox: these differences were in large part due to the
need to find common ground with the Brahmin elites in order to make Goa func-
tion as the capital of an empire. Once again, in an imperial context, copping prag-
matically with diversity and deploying brutal policies went hand in hand. Alexander
Geelen’s work calls for a comparison with the Goa situation, as it is a case study of
the condition and tribulations of an individual, Barrido, of Pulaya or Cheruman
caste, slave status, and Catholic religion, who was tried for burglary by a VOC
court in the mid-eighteenth century. It should be noted that Barrido is defined as
a Christen geworden, that is, as a convert and not as a Christian by birth, which raises
the suspicion of a conversion aimed at emancipation. In any case, this distinction is
an interesting indication that the religious and normative categories in the Dutch
Empire were not so different from the longer experience of classifying diversity in
the Iberian Empires.

While the contributions of this volume thus far have primarily focused on Euro-
pean colonial empires of the Ancien Régime, the often violent and hierarchical
modes of creating difference are not unique to empires of this type. Neither the
Sinicization of East Asia by the Han Empire, nor the Incaisation of the Central
Andes, nor the various avatars of the Islamic Empire up to the Ottoman Empire,
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among many other examples, escape the model of conquest by force of arms. Eve-
rywhere we find the administrative domination of the conquered populations, even
if it remains indirect. Everywhere we find the seizure or even confiscation of the
best economic resources. Everywhere we find the imposition of ideological models,
if only to distinguish the elite that conforms to the model on the one hand, and a
large part of the colonized abandoned to their beliefs and previous mores, on the
other hand. One can, in exactly the same way, demonstrate that the naturalization of
social differences, that is to say racialization as a political weapon, is not a European
specificity.

The works presented in this volume on the management of diversity in colonial
empires provide the best demonstration that neither the legal pluralism of the Ancien
Régime nor the composite character of empires can be understood as the forerun-
ner of our contemporary preference for plurality, for hybridity, for the fluidity of
identities. As the two chapters that address contemporary times, Jane Burbank’s on
pre- and post-Soviet Russia and Margret Frenz’s on pre- and post-colonial South
Africa, show, the question of diversity remains at the heart of the study of empires
and colonial situations. The first case, that of Russia, remains disconcerting insofar as
respect for the diversity of peoples governed by an imperial political structure is no
guarantee of respect for individual freedoms and social equity. The second case, that
of education within South Africa, demonstrates to anyone who might doubt it that
any colonial situation, is based on a differential organization of the status of people
according to their assignation to an ethnic or racial identity, and has no relation to a
universalist conception of humanity and citizenship.

Diversity and universalism: a methodological critique

Finally, it is worth addressing a much larger question. This is a question for all histo-
rians who study empires, whether these empires are the result of territorial aggrega-
tions or whether they are the result of colonization far away. As soon as historians
work outside the limits of their country of birth, they face all sorts of methodologi-
cal challenges. As seen earlier, the first challenge consists in making two movements:
one is to abandon the framework of the nation-state in which and for which history
as a scholarly discipline was constituted during the nineteenth century, the other is
to improve historian’s capabilities by getting knowledge that is not given in the most
intimate heritage — starting with the mother tongue. In the pantheon of reflection
on the future of historiography, several models have been presented since the after-
math of the Second World War.

In the first place, a great effort has been made to criticize Eurocentrism and
the cultural hegemony of the West in the wake of the processes of decolonization.
A decolonial movement was born in Latin America, a few decades after Indian
universities developed the program of Subaltern Studies. The soil in which these
proposals, so different from each other, took root was the deconstruction of the
straitjacket imposed by the structuralist program of the 1950s and by the Marxist
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orthodoxy. The not-so-recent post-colonial tradition creates expectations that it is
unable to satisfy, the largest of which being the pretension of opening the way to an
alternative, that is a non-Western, epistemology. One can object to this program on
the following terms: (1) It does nothing but transfer the old aporias of a confron-
tation between elite culture and popular culture to a “global” geopolitical scale;
(2) it produces a Westernism similar to the Orientalism denounced by Edward Said,
inventing a West that never existed; (3) it cannot deny the inevitable asymmetry of
available records from past societies; (4) its virulence is most impressively manifested
by researchers who, unlike the conservative Claude Lévi-Strauss, the progressive
Marshall Sahlins, or the Marxist Maurice Godelier, do not learn the native languages
of the cultures they study; (5) it accepts the epistemology of the “North” when it
comes to launching satellites and producing vaccines, but claims an epistemology of
the “South” when it comes to studying societies. By promoting this double standard,
it sacrifices the aspiration of the humanities and social sciences to be recognized as
scientific knowledge. Once researchers have invented a daunting neologism, such
as “epistemicide,” they have nevertheless produced no solid knowledge about the
societies or fractions of societies that they intend to protect from the risk of being
analyzed through the concepts of social sciences. It should be added that the obses-
sive hunt for Eurocentrism ends up by forgetting the immense production of reflex-
ive and self-critical discourses that the West has not ceased to produce on itself for
at least five centuries.

Unrelated to this first trend, for the last 20 years or so, the ambition to print a
global history has come to the fore. The only common point that could be detected
between the two tendencies is a common will to reduce the weight of European
societies and of the social sciences they have produced thanks to the diffusion of
a discourse on a world scale. Global history intends to emancipate itself from the
intellectual tradition of universal histories written during the nineteenth and the first
half of the twentieth century, which operated in the mode “the West and the rest.”*
Again, it should be remembered that while these universal histories were being writ-
ten from the point of view of the European conception of the world, philologists,
historians of religions, and archaeologists, among other scholarly disciplines, from
Lisbon to St. Petersburg and from Edinburgh to Vienna or Leipzig, accumulated
treasures of competence and firsthand knowledge about the societies of the world
through the mastery of vernacular languages. There is no doubt that the Eurocen-
tric biases of universal histories needed to be corrected. There is no doubt that the
juxtaposition of self-centered histories of different regions of the world drew a world
made of discrete societies, in the mathematical sense of the word. We must therefore
welcome the emphasis placed over the last 30 years on the connections between
societies at different scales and without presupposing the respective weights of the
societies in contact.?!

Very commendable efforts have been made to define, in theory and a priori,
what a global story might look like. But whatever the solutions brought to this
debate, it remains that the implementation of a narrative posited on the scale of the
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whole world could, in practice, neither rely on the erudite study of the primary
and vernacular sources from the societies described in such a narrative, nor even
(what is more worrying) be nourished by the researches scholars are conducting in
a large variety of vernacular scientific languages. Therefore, such a current does not
explicitly claim to be universal, certainly because universalism is nowadays portrayed
as one of the most insidious forms of Eurocentric colonialism. Nevertheless, the
dominant form of global history writing and the overarching system of references
on which it is based responds to an academic model standardized by Euro-American
universities and is deployed from a very small number of Northern and Western
European languages.”” Everything rests on the choice of a scale, the world, which
historians intend to address by repudiating any universalistic claim but, in most cases,
without having the means of a sincere dialogue with the researchers of the different
regions of the world, at least those who conduct their research in their regions of
belonging and in their mother tongue.

In many European countries, the universities are now at a crossroads. They criti-
cize the way in which the US academia segments its own labor market by paying
attention to the development of specific “studies” (the global one being, ironically,
one of them) or by marking the novelty through the identification of “turns.” But,
at the same time, not enough intellectual and institutional means are made available
throughout European universities to study histories other than that of the nation of
belonging. From this point of view, the history of empires has served as a very useful
propaedeutic by offering the opportunity to do research beyond the modern borders
of the Nation-States. The example of Spain is striking: on the one hand, the Span-
ish medievalism has opened the door to the study of Arabic polities and culture; on
the other hand, Hispanic imperial history in early modern period has opened doors
to the history of Italy, Portugal, the Netherlands, France, Ireland, the Ottoman
Mediterranean, the native societies of the Americas, Chinese, and local populations
in the Philippines. The same can be said about the rediscovery of overseas history
in Portugal. In most of the cases, the expansion of Iberian historians’ curiosity by
following the imperial path and past has opened ways toward the history of race rela-
tions, xenophobia, xenophilia, hybridity, and so on. But a distinction must be made
between research on empires that relies exclusively on sources produced by imperial
administrations and those that are able to mobilize sources from the societies under
the authority of empires, in their vernacular expressions. It is perfectly futile to be
ironic about global history, while remaining fixated on one’s national history. What
is needed today is to demand much more from global history. And to do this, we
must learn from the contemporary development of social anthropology.

Outside of these scholarly tendencies, quite powerful in today’s academia, it is
worth resurrecting an older alternative, which is still illuminating for historians. In
1952, the French anthropologist Claude Lévi-Strauss was invited by the recently
founded UNESCO to publish a short book, Race and History. The purpose of this
book was to delegitimize forever the racialist and eugenicist reasoning that has played
such an important role in the consolidation of the nation-states, both dictatorships



Conclusion 235

and democracies, in Europe and the Americas since the mid-nineteenth century.
Nineteen years later, in 1971, once again invited by UNESCO to open the inter-
national year of the struggle against racism, Lévi-Strauss delivered a lecture entitled
Race and Culture, which provoked a scandal: the French anthropologist was accused
of justifying — even approving — racist behaviors and policies, after having con-
demned them in 1952. Given the firmness of the definition of racism Lévi-Strauss
gave as late as 1988, this accusation is totally unfounded. I quote:

As an anthropologist, I am convinced that racist theories are both monstrous and
absurd. But by trivializing the notion of racism, applying it this way and that, we
empty it of its meaning and run the risk of producing a result counter to the one
we seek. For what is racism? A specific doctrine, which can be summed up in
four points. One, there is a correlation between genetic heritage on the one hand
and intellectual aptitudes and moral inclinations on the other. Two, this heritage,
on which these aptitudes and inclinations depend, is shared by all members of
certain human groups. Three, these groups, called “races,” can be evaluated as a
function of the quality of their genetic heritage. Four, these differences authorize
the so-called superior “races” to command and exploit the others, and eventually
destroy them.

Now, here the passage that provoked scandal and outrage in 1971:

It cannot be denied that, despite the practical urgency and high moral purpose
of the struggle against all forms of discrimination, it none the less forms part of
the movement driving humanity towards world civilization, itself likely to destroy
that ancient individualism to which we owe the creation of the aesthetic and spir-
itual values which make our lives worthwhile, and which we painstakingly accu-
mulate in libraries and museums because we feel less and less sure of ever again
being able to produce anything so outstanding. . . . But if humanity is not to
resign itself to becoming a sterile consumer of the values it created in the past and
of those alone, capable only of producing hybrid works and clumsy and puerile
inventions, it will have to relearn the fact that all true creation implies a certain
deafness to outside values, even to the extent of rejecting or denying them. For
one individual cannot at the same time merge into the spirit of another, identify
with another and still maintain his own identity. Integral communication with
another, if fully realized, sooner or later dooms the creative originality of both.

Now, for anyone who has read the 1952 text closely, Race and History, one knows
that Lévi-Strauss’ denunciation of racism ended with these words:

The need to preserve the diversity of cultures in a world which is threatened by
monotony and uniformity has surely not escaped our international institutions.
They must also be aware that it is not enough to nurture local traditions and to
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save the past for a short period longer. It is diversity itself which must be saved,
not the outward and visible form in which each period has clothed that diversity,
and which can never be preserved beyond the period which gave it birth.*

In other words, one of the main architects of structuralism, that is to say of an ultra-
universalistic epistemology for the humanities and the social sciences, pleaded for the
distinction between cultural heritages, between languages, between artistic produc-
tions, and between codes of behavior. He called for curbing the culturally devastat-
ing effects of a cosmopolitanism that was undoubtedly politically desirable. In other
words, the French anthropologist defended on the one hand the universal design and
ambition of one of the most formalist methods produced within the humanities and
the social sciences, and on the other hand, he pleaded for the attention that should be
paid to historical and cultural singularities through the observation of human societies
from their diversity that only the learning of vernacular symbols makes possible.

Conclusion

The lesson we can take from Lévi-Strauss is that the ambition of the human
sciences — for us here history — to be sciences and not simple feelings and opinions
paired with footnotes, supposes a universal ambition and a plurality of competences
to approach the human diversity as close as possible to its reality. The history of
empires, as several of the historians participating in this volume have shown in their
work, offers the appropriate opportunity to develop such an intellectual program.

Empires are extremely appropriate objects and scales of analysis when, for exam-
ple, we are interested in the management of diversity. Many other political, economic,
social, and cultural phenomena benefit from being observed in the framework of
empires, which offer a much richer range of repertoires than national histories.
This work must be conceived from the outset as a collaborative enterprise, insofar as
the command of a very limited number of languages imposes today the most seri-
ous bias when approaching the diversity of the world’s societies. The studies that
Elisabeth Heijmans and Sophie Rose have gathered in this volume demonstrate
the effectiveness of a collaborative framework between researchers who are able to
work with firsthand sources, far from the compilations of compilations that present
themselves as original works and are only textbooks with a cosmetic presentation.

It is worth remembering the candor and modesty of Max Weber when trying to
compare several civilizations in his attempt to compare the way religions shape the
socioeconomic evolution of societies. A century ago, in the prefatory remarks of his
Collected Essays in the Sociology of Religion, Max Weber noted:

Scholars in the fields of Sinology, Indology, Semitic studies, and Egyptology will
certainly find nothing in them that is substantially new to them. It is merely to be
hoped that at least they will find nothing essential that they would have to judge
to be untrue to the facts. The author cannot tell to what extent he has succeeded
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in at least approaching this ideal as closely as a layman is able. It is perfectly clear
that anyone who is dependent on the use of translations, and must learn to use
and assess monumental inscriptions, and documentary and literary sources, in
order to find his way about the often highly controversial specialist literature, the
value of which he himself is unable to judge independently, has every reason to
be very modest about the value of his achievement. . . . Nowadays, fashion or the
yearnings of the literati encourage the belief that the specialist can be dispensed
with or reduced to the level of subordinate provider for the “viewer.” Almost all
the sciences owe something to the dilettante; they often owe him very valuable
insights. But dilettantism as a principle of science would mean the end of science.
Those who desire a “show” should go to the cinema.?

Are we, a century later, wiser? Are we strong enough to resist the charm of the

show?
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