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Liberty-restricting measures are basic measures in combatting any pandemic. But whose liberty should be
restricted? One standard response in public health ethics is to appeal to the “least restrictive alternative”
necessary to achieve a public health goal. The problem is that in practice, greater restriction of liberty can lead to
greater control of the pandemic and save more lives, though with increasing burdens to others. Liberty
restriction is thus a question of the distribution of benefits and burdens in a population, a question of
distributive justice. In this chapter, I argue that in some pandemics, such as COVID-19, it may be a more
proportionate restriction of liberty to restrict the liberty of certain groups, rather than the population as a whole.
Two arguments were given in the COVID-19 pandemic for liberty restriction: (1) protection of the vulnerable;
(2) protection of the health service. These are, however, more fundamentally issues about distributive justice. I
explore how several approaches to distributive justice can support the differential restriction of liberty. In
addition, I argue that the commonly accepted justification for liberty restrictions (that liberty restrictions may be
justified to prevent direct harm to others) - can be overly simplistic, as illustrated by the COVID-19 pandemic. I
argue that where risk groups (such as the elderly in the COVID-19 pandemic) are more likely to utilise limited
health resources, they pose an indirect threat to others during the pandemic that warrants coercion. I argue
there should be a side-constraint on justice of non-maleficence. This requires that there is a limit to harm which
can be imposed on individuals for others, best captured by a collective duty of easy rescue. For groups such as
the young, vaccination or lockdown may not constitute an “easy rescue” of those at greatest risk. I address the
issue of whether selective restriction of liberty constitutes unjust discrimination and I propose an algorithm for
making decisions about selective restriction of liberty.

1 This chapter is a development of (Cameron et al. 2021)
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2 Pandemic Ethics: From COVID-19 to Disease X

Introduction

Restriction of liberty or coercion is an essential response in any pandemic. Measures such as quarantine have
been utilized for centuries to prevent the spread of disease.(Kass 2001) Other measures include: lockdown,
mandatory use of health protection measures such as masks, prophylactic treatment, treatment upon exposure,
and vaccination. Throughout the COVID-19 pandemic, it was usually applied at a population level. For example,
in the UK lockdown applied to everyone equally. There are some exceptions in other countries. Sweden did not
close lower secondary and primary schools. (Pashakhanlou 2021) Austria and some regions of Russia (2021)
applied selective mandatory vaccination to the elderly. Italy and Greece introduced fines for those over 50 and 60
resepectively who were not vaccinated (Joly 2021; Amante, Fonte, and Jones 2022). Another example is Turkey
which selectively locked down 65+ for an extended period to allow younger and working population to go out
(although they also locked them down on weekends). (Koca-Atabey 2021)

Whilst liberty restriction was generally applied to the population, what was striking about the COVID pandemic
was the age stratification of its direct health burdens. It was the elderly who were most at risk of dying from
COVID-19, particularly those over the age of 65. (Verity et al. 2020) There were other groups who faced higher
risks including males, the obese, those with co-morbidities, some ethnic minorities and people with particular
disabilities. (Williamson et al. 2020) For the purposes of simplicity, I will focus mainly on the aged, though at the
end of this chapter I will address the implications for other at-risk groups.

Should those at low risk be subjected to the same liberty restrictions as those at higher risk?

The usual basis for the use of coercion in a pandemic is to prevent transmission. With colleagues, I used the
example of a child taking a bottle of toxic bleach to school. The bleach can be taken away from the child not
merely because it is a threat to the child but because it is a threat to others. (Bambery et al. 2013)

In the COVID-19 pandemic, population-level liberty restriction was said to be justified because everyone was
assumed to capable of transmitting the virus and posing a threat, and everyone was seen to be at some risk. “We
are all in this together” was a slogan frequently used to describe this situation. However, I will argue that there
are reasons to doubt whether this analogy applies to all groups in a pandemic. As the example of driving shows,
we can pose a lethal threat to others provided the threat is reasonable, including that it is proportionate to the
individual and collective benefit.

In this chapter I will consider the philosophical arguments for selective restriction of liberty. I will not consider
in detail whether the facts justified such selective restrictions of liberty in the COVID-19 pandemic, though I
will cite some suggestive evidence. I will not consider public opinion, though this should play some role in
formulation of policy. (Savulescu, Gyngell, and Kahane 2021)

The Harm Principle and Liberty Restriction

John Stuart Mill argued the sole ground for interference in liberty is to prevent harm to others and that harm to
self is never a sufficient ground. (Mill 1859) This recognises that people should be free to make their own
decisions, including to identify and weigh risks to their own health. The challenge of infectious diseases is that
people are not just the victims, they are also the vectors, and so their infection poses a risk of harm to others.
(Mill 1859) This challenge is amplified in a pandemic, as people pose a risk to others through the potential
spread of the disease and by contributing to overwhelming the healthcare system if they become ill.!

During the COVID-19 pandemic, a number of liberty-restricting measures were justified on the basis that they
would limit the spread of the disease and so prevent the health system from being overwhelmed.? Various

1 See, for example, (lves 2020; Di Blasi 2020)
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coercive measures were adopted, including quarantine, isolation, lockdown, and surveillance. (Selgelid 2009)
Under this framing, the extent to which liberty-restricting measures are justified depends on the level of risk and
potential severity of the harm to others. (Selgelid 2009)

The problem with this principle is that it does not address the level of liberty restriction which is justified to
prevent harm or reduce risk. This could be defined in several ways by appealing to the impact on individuals’ or
groups’ rights or the harms to them. In this chapter, I will explore the perspective of non-maleficence as a side
constraint on justice.

Others have noted the problem of quantifying a just liberty restriction. As Verweij identifies, this creates the
challenge of delineating between reasonable steps and ‘excessive precautions. (Verweij 2005) One popular
approach in public health ethics has been the “least restrictive alternative”. (Bioethics 2007; Viens, Bensimon,
and Upshur 2009) This states that for a given public health goal, we should adopt the measure which least
restricts liberty to achieve that goal.? The problem with this is that in many cases, greater liberty restrictions will
achieve greater benefits. For example, no social contact with friends a family will save more lives than limited
contact. So which policy is justified? If the goal is to prevent deaths in a pandemic, ever increasing liberty
restrictions might seem justified and a slippery slope ensues.

Childress et al propose five ‘justificatory conditions’ to proceed with coercive public health measures:
effectiveness, proportionality, necessity, least infringement, and public justification.2® Each of these conditions
involves value judgements.

I have elsewhere created and defended an algorithm for when mandatory vaccination is justified, similar to
Childress et al's conditions. This involves evaluating:

Gravity of public health emergency

Safety and effectiveness of vaccine

Comparative expected utility compared to less coercive policies

Proportionality of cost associated with refusal to comply with the mandate in relation to 1-3

L .

In the paper and elsewhere, (Giubilini, Savulescu, and Danchin 2022) I consider whether these 4 conditions are
satisfied by COVID vaccinations. In that paper, I described the range of liberty restrictions from withholding of
benefits, fines, to outright imprisonment. I also described the range of measures that can be employed other than
liberty restriction to contain contagion.

For the purposes of this chapter, it is important to merely point out that this algorithm is typically only applied at
a population level. Governments ask: is the cost of coercion justifiable given the safety and effectiveness of the
intervention compared to other alternatives, at a population level?

But given the age stratification of COVID, the vaccines had a favourable risk-benefit profile for one group (the
old), but a less favourable profile for another (the young). It was ethically easier to justify a mandatory policy of
vaccination for the elderly than it was for children or infants. The elderly clearly benefitted from vaccination
(and its net expected cost was lower) compared to children who benefitted little, if any. For children, the risks
and costs of coercion loomed large.

It might be objected that while the direct risk posed by COVID to children was low, there were risks to their
wellbeing from an ongoing epidemic (through impact on education, parents’ health & income, etc.). If
vaccinating all of them reduced these risks to them then it may be to their advantage that all of them are

2 See, for example, (News 2020)

3 For example, Upshur suggests four principle for justifying public health interventions: the harm principle, the least
restrictive means principle, the reciprocity principle and the transparency principle. (Upshur 2002)
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vaccinated. I will later argue that “preserve the health system” argument, of which this is a variant, likely failed
because it could have been preserved through less restrictive means. In the case of children, the harm of closure
of schools was also the result of a decision to close schools, a decision which not every country made — Sweden
kept open primary schools.

So it is possible that, if one took an individual or group-specific approach (groups can also be proxies for
individuals), mandatory vaccination could have been justified for some individuals or groups, but not others, as
some countries like Italy and Greece recognised. If one takes a more individualised or group-oriented approach
rather than population level approach, we should then ask — how much does one group owe another? In a
pandemic, we are sometimes addressing the issue of how much expected disutility or harm is the government
entitled to cause to one group to benefit or prevent harm to another group.

Easy Rescue Consequentialism?

Another way to approach the question of coercive measures is to ask: how much should governments require
their citizens to sacrifice for each other? Or how much should one group be required to sacrifice to benefit a
different group? How much harm can the State cause to an individual to benefit another?

According to utilitarianism, very large sacrifices are required. Indeed, provided the utility to another or others is
greater than the sacrifice to an individual, that individual ought to make that sacrifice. Thus, if one can eliminate
an elderly person’ risk of dying of 15% by taking on a 10% chance of dying, one should take the risk. Indeed, a
young person should take on a 10% chance of dying even if she only reduced the chance of a group of elderly
people dying by 1% provided that group was larger than 1000, according to utilitarianism (assuming they would
both live as long, though the numbers can be adjusted to yield the same conclusion if they have different life
expectancies).

One familiar objection to utilitarianism is that it is too demanding (Wolf 1982). The classic instantiation of this
the Survival Lottery (Harris 1975). In the survival lottery, the government randomly picks a healthy individual
and kills that individual for their organs. Those organs could save the lives of up to 8 individuals. This could be
justified on either utilitarian or contractualist grounds (Savulescu 2002). Here is a cartoon of a Pandemic version
of the Survival Lottery. (Fig 2. Dylan Matthews, The Washington Post) ((Savulescu 2013)

Even though this sacrifice might be justified on contractualist or utilitarian grounds, there is limit to the costs
government should be allowed to impose on individuals to benefit others. This can be called a constraint of non-
maleficence which places an upper limit of expected harm on an individual.

Note this constraint of non-maleficence should apply whatever theory of justice is employed to distribute
benefits and burdens. For example, prioritarianism requires giving priority to the worst off. That is, benefits
matter more when they accrue to those who are worse off. However, liberty restriction in a pandemic has
winners and losers, it provides benefits and imposes burdens. According to prioritarianism, it could be justifiable
to impose large burdens on the well off for small benefits to the worst off. Non-maleficence will impose some
limit on how much harm can be caused to individuals to bring about the just (or best) outcome.

How great should that limit be? Easy rescue consequentialism provides a plausible answer.

According to easy rescue consequentialism, when I could do something that entails a very small cost to me, and
a significant benefit to others, I have a moral obligation to do it. Peter Singer provided the most famous
characterization of the duty of easy rescue in his article Famine, affluence, and morality, through the well-known
example of a child drowning in a pond. According to Singer,

2 Parts of this section on Consequentialism are developed from Giubilini, Douglas and Savulescu 2018)
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Figure 1. (Savulescu 2021)

“if T am walking past a shallow pond and see a child drowning in it, I ought to wade in and pull the child out.
This will mean getting my clothes muddy, but this is insignificant, while the death of the child would presumably
be a very bad thing” (Singer 1972, p. 231).

A formulation of the duty of easy rescue has been provided by Scanlon, according to whom, “[i]f we can prevent
something very bad from happening to someone by making a slight or even moderate sacrifice, it would be
wrong not to do so” (Scanlon 1998, p. 224).

In Reasons and Persons, Derek Parfit extends a principle for attribution of individual moral obligations to
contribute to collective effects. Parfit asks us to consider the following collective example:

“a large number of wounded men lie out in the desert, suffering from intense thirst. We are an equally large
number of altruists, each of whom has a pint of water. We could pour these pints into a water-cart. This would be
driven into the desert, and our water would be shared equally between all these many wounded men. By adding
his pint, each of us would enable each wounded man to drink slightly more water - perhaps only an extra drop.
Even to a very thirsty man, each of these extra drops would be a very small benefit. The effect on each man might
even be imperceptible” (Parfit 1984, p. 76).

The principle illustrated in this example is the following:

When (1) the best outcome would be the one in which people are benefited most, and (2) each of the members
of some group could act in a certain way, and (3) they would benefit people if enough of them act in this way;,
and (4) they would benefit people most if they all act in this way, and (5) each of them both knows these facts
and believes that enough of them will act in this way, then (6) each of them ought to act in this way (Parfit 1984,

p.77).
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We might call this the principle of “Group Beneficence” (Otsuka 1991). According to this principle, each
individual member of the collective has a moral obligation to make her contribution to enable the desirable
collective effect. But what is absent is this specification of group beneficence is the cost that should be exacted
from one individual to benefit the group.

A duty of easy rescue can take a similar collective form which specifies the limits of the cost. I have formalised
the collective form of the duty as follows:

“If a group of people (X1...Xn) could all perform some act, V, which would collectively provide a large benefit to
Y, then this group (X1 ... Xn) ought to V, provided that the cost to each of them of V-ing is small” (Savulescu
2016, p. 331).

I call this a duty of “collective easy rescue”. While these arguments describe moral obligations, it is plausible that
if a government is morally justified in imposing harms on individuals for the benefit of others, it is most justified
in imposing those harms when conform to a duty of easy rescue.

We saw an example of the duty of easy rescue in Parfits example of the relief of dehydration by those who have
plenty of water. The cost to them is small. Vaccination is an example of an action that typically entails at most a
small cost to individuals and can significantly benefit others. Vaccines are typically safe and effective, the risks of
side-effects or iatrogenic diseases is small, and there are typically also significant benefits for the vaccinated
individual (Andre et al 2008). Accordingly, being vaccinated is typically comparable to getting one’s clothes
muddy in Singer’s example (or perhaps, one could argue, even less costly), or giving a pint of water in Parfits
example.

Now one difference between Parfit’s example and a pandemic is that harms and benefits are certain in Parfit’s
example, while a pandemic involves risk and uncertainty. Thus in the case of a pandemic we should consider the
expected utility or disutility, which is the probability of an outcome multiplied by the value. So where I write
harm and benefit in connection with a pandemic, that should strictly be expected utility and expected disutility.

Another difference between Parfit’s example and a pandemic is Parfit’s example involves benefitting whereas in a
pandemic we are concerned with one individual not harming another. Of course, for consequentialists, failing to
benefit is equivalent to harming. But even for non-consequentialists, the issue is what level of harm or expected
disutility can be imposed on one individual to reduce the very small or negligible risk of that individual harming
another. The issue of collective rescue becomes, in a pandemic, the issue of collective “not harming”.

One difficulty with the collective duty of easy rescue (or not harming) is that it implies that members of the
collective X1...Xn could have a duty to V even if their own V-ing would be irrelevant to the production of the
benefit to Y because it would be sufficient to produce the benefit that some subset of X1...Xn perform V. Of
course, as an individual or group represents a higher risk to others, there is more justification for greater
infringement of their liberty (for this reason, those who returned from high risk areas were subjected to
quarantine).

However, in the case we are discussing of the COVID pandemic, we should find the smallest group or the group
defined by conditions of fairness, such that it is sufficient to provide the benefit (or prevent the harm to a
significant enough degree). In Parfits case, there is just a group of 1000 donors. If there had been 10 000, but
9000 had 2 pints of water, and 1000 had 5 pints, arguably the donation of a pint each should come from those
with 5 pints.

I will now argue that the elderly are, in one way, like those with 5 pints of water and the young are like those with
2 pints. While vaccination is an easy rescue for the elderly, it may not be an easy rescue for the young.
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Figure 2. Dylan Matthews, The Washington Post

Applying Easy Rescue Consequentialism to the Pandemic

An easy rescue consequentialist approach is preferable to the harm principle because it enables a balancing
exercise at a population level that aligns more closely with the aims of public health. Public health aims to
protect and promote the health of the population. (Selgelid 2009) Public health measures are not simply aimed at
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ensuring people do not harm others and achieving this in the least restrictive manner. An ethical framework is
needed that defines the circumstances in which it would be appropriate to pursue population-wide benefits in
light of the costs of doing so. This may be achieved by first considering the consequences of a measure at the
population level and then considering the costs to relevant individuals of achieving these benefits. It is necessary
to assess the net utility of a measure across the population and the cost to individuals separately because
although the individual may be part of the population, imposing measures on particular individuals may result
in disproportionate costs to those individuals As the Black Lives Matter movement shows, we should consider
the costs and benefits to groups, and ultimately individuals. Public health ethics frequently adopts a utilitarian
approach which can be insensitive to the impact on individuals.

Population level consequentialist assessment

Rather than simply assessing whether there is a sufficient risk of harm to warrant liberty-restricting measures, it
is necessary to consider the total utility of the population of a measure and whether the net utility is greater than
other available options. Three factors are relevant to this assessment:

o The gravity of the threat to public interest;
o The expected health gains of the measure compared to other measures;
o The extent to which the expected health gains outweighs the restriction of liberty.

At a population level, a measure will be justified if the comparative expected health gain justifies the restriction
of liberty. For example, requiring everyone to wear masks might be a reasonable restriction for everyone, even if
some are unlikely to become ill or pass on the virus. Such an intervention has the potential to reduce disease
burden and is a small liberty restriction. It is like requiring motor cyclists to wear helmets.

Individual costs

Utility at a population level cannot always be given priority. (Selgelid 2005) A key objection to a utilitarian
approach is the risk that it will result in utilitarian calculations in which people’s liberty and well-being will be
sacrificed whenever this would result in a net overall benefit to society.13. This may mean that particular groups
of individuals can be forced to make significant sacrifices in order to achieve marginal social gains or that the
burdens of achieving public health aims may continually fall on the same group. This would be unfair. This issue
may be overcome by considering the outcomes at an individual level both in terms of well-being and liberty to
an individual compared to the benefits to others.

As T have argued, ‘If the cost (including foreseeable risk of significant disability or death) to someone of
performing an action X (or of refraining from performing an action Y) is sufficiently small to be reasonably
bearable, and the resulting benefit to other people (or harm that is prevented) is large relative to the cost, then
the agent ought to do X (or not do Y)’. (Giubilini et al. 2018) This is a case of ‘easy rescue’ and this provides a
stronger basis for state intervention to compel the person to do perform some action, such as getting vaccinated.
(Giubilini, Douglas, and Savulescu 2018)

For example, one modelling exercise conducted by our group in 2020 prior to the introduction of vaccines
suggested that restricting the liberty of those over the age of 50 (while allowing free mixing under the age of 50)
would have saved over 400,000 lives in the UK compared to the unmitigated scenario at the height of the
pandemic.! This would not have saved as many lives as the blanket lockdown of all age groups, the model
suggested, but it would have kept mortality at a level experienced at the peak of the pandemic in April and have
prevented the collapse of health systems.? For an individual over the age of 50, this benefit is achieved at the cost
of their liberty. But the liberty restriction also benefits them by preventing their exposure to a disease that poses

3 Of course, households mix and care workers have families. The extent to which a selective policy could effectively
shield the vulnerable is an open and vexed empirical question.
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a particular risk to them. Importantly, this age group is also the most vulnerable to COVID-19 and so the benefit
to them is significant. Arguably, it is a net overall benefit to them compared to a policy of no liberty restriction
for the over 50s.

At an individual level, whilst the cost of the liberty restriction may be great, this must be weighed against the
personal benefit of avoiding the disease. There may even still be a net expected cost to the individual, but this
may be outweighed by the benefit to others and reasonable if the net cost is small. For people over the age of 50,
this may be a net benefit or at least a case of ‘easy rescue, in which the overall cost to the individual of saving
others is relatively small, compared to the benefit to others.(Giubilini, Douglas, and Savulescu 2018)

At an individual level, the weighing of costs and benefits for those under the age of 50 is different. This is because
imposing liberty restrictions on people under the age of 50 will not directly benefit them in the same way
because COVID-19 does not pose the same risk to them. Despite this reduced personal benefit, those under the
age of 50 would still incur the same costs from liberty restrictions as well as costs to their well-being in other
ways. For example, the closure of schools during the COVID-19 pandemic significantly harmed children and
substantially impacted their development.(Christakis, Van Cleve, and Zimmerman 2020). One analysis of the
UK’s lockdown using the QALY method found that it was likely to have a cost-benefit ratio significantly outside
the NHS’ standard range (Miles, Stedman, and Heald 2021). As there are fewer benefits for someone under the
age of 50 in being isolated, the relative cost of liberty restrictions may outweigh the potential benefits to others.
For those under 50, liberty restrictions may be a more difficult rescue.

Considering the costs and benefits of a measure at both a population and individual level ensures that
individuals are not forced to bear disproportionately high costs either in terms of liberty or well-being to achieve
marginal social gains and, ideally, benefit from them. It satisfies a constraint of nonmaleficence. An easy rescue
consequentialist approach may have supported age selective liberty restrictions in the COVID-19 pandemic.
There are of course challenges in identifying relevant costs and benefits and making generalisations across the
community about the value of different costs and benefits to individuals.(John 2020) For example, the cost of
liberty restrictions may vary significantly across individuals, including among people of the same age. But this
challenge also arises under the application of the harm principle and least restrictive model. In the assessment of
the impact of any policy across a population it is necessary to make generalisations.

One objection is that liberty restriction of those under 50 nonetheless benefits most people because COVID-19
still represents a lethal risk. One could argue that the young giving up certain freedoms still constitutes an easy
rescue. This objection ignores other non-COVID-19 related costs to a person’s wellbeing from liberty
restrictions.

If COVID-19 did not affect those over the age of 50 at all, but affected those under the age of 50 in the same way,
we would not think liberty restrictions were justified in the under 50s. So those liberty restrictions are for the
benefit, in the actual case, for those over 50.

Another common objection to selective restriction of liberty is that more utility will be generated by general
restriction of liberty (Nix 2022). More lives would be saved by a general lockdown or mandatory vaccination of
all in COVID-19. This may well be true. But we should ask whether the additional restriction of liberty
represents a case of easy rescue for those adversely affected by it. If the harm to younger people is more than
minimal, it may be a difficult rescue.

They key issue is whether moving from a selective liberty restriction to a general restriction of liberty generates
enough expected utility to the vulnerable group to justify the costs to the less vulnerable group. According to
easy rescue consequentialism, the government can only impose expected harm on the less vulnerable if it were
an instance of easy rescue. (Of course, utilitarians would impose costs on the less vulnerable as long as they were
even slightly less than the costs to the more vulnerable.) In the case of COVID-19, it is arguable that targeted
measures were sufficient to reduce deaths without a generalised liberty restriction, as the experience of Sweden
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showed: whilst their nearest neighbours achieved slightly better results through more restrictive measures, the
benefits were relatively minor (see Fig 3).

Resource Use and Indirect Harm

I will now consider a second argument in favour of selective restriction of liberty in the case of the COVID-19
pandemic.

‘Lockdown was the only way to stop the NHS being broken’ - The Times Weekend Essay

Comment piece from the Chancellor of the Duchy of Lancaster, originally published in the Times on Saturday
28 November 2020.” (Lancaster 2020)

“The single most important action we can all take, in fighting coronavirus, is to stay at home in order to protect
the NHS and save lives.” (2020)

The commonest justification for general lockdown was that it was necessary to “flatten the curve” to prevent
overwhelming health services such as the NHS. This was captured in the UK government slogan, “Stay Home,
Save the NHS, Save Lives” which was repeated over and over during the height of the pandemic.

The traditional justification for coercion and liberty restriction is to prevent transmission to others. This is the
harm to others justification. However, at the time of John Stuart Mill, there was no national health service or
social welfare state. But with the advent of health care, particular public health care, pandemics cause a second
kind of harm, indirect harm. Those who fall ill use limited health care resources and put pressure on health
systems.

The stratification of risk in the COVID pandemic means that different groups are likely to put different pressures
on the health system. It was primarily the elderly, not children, putting the NHS at risk. Of course, if the health
system is overwhelmed, everyone is at risk.

Thus the probability of falling ill represents a second kind of harm during a pandemic: it indirectly threatens the
health of other people (both the vulnerability to COVID and all other diseases) by consuming limited health
resources and threatening the health system.

It is to prevent this harm that coercion could also be justified. But this would only justify coercion of those
groups which are likely to put pressure on the health system. In the case of COVID, the group most likely to put
pressure on the health system was the elderly. This could justify a selective lockdown or vaccination policy
applied only to the elderly (or to other at risk groups).(Savulescu and Cameron 2020)

Now one immediate objection would be that this argument could apply to using coercion whenever someone is
more liable through their behaviour to use health resources. It might be thought that people could be forced to
give up smoking, drinking, skiing, over-eating, taking drugs, being sedentary etc. However, we all contribute to
the health system in order, partly, to pursue risky lifestyles. And moreover, life involves taking risks. Climbing a
mountain or discovering a new habitat involve risks. The difference is that a pandemic represents an extreme
and unusual emergency for which the health system is not set up. We as citizens do not contribute sufficient
resources to keep a health system running while allowing significant liberty during a pandemic. Thus, as an
exception, to keep the system running, we should be able to appeal to indirect harm as a basis for coercion.

It might be objected that we should simply devote more resources to the health system and stop it being overrun.
However, there are a number of responses. Firstly, it may not be possible to quickly improve the health system to
a sufficient degree. The UK built a number of “Nightingale hospitals” but these failed partly because there were
insufficient staff to service them (Marsh and Campbell 2020).
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Figure 3. Cumulative excess deaths during the pandemic, Our World in Data

Secondly, resources are limited. Even they are increased to health, they must be taken from other areas, which
will then cause other harms. And at some point, no matter how much is thrown at the problem, a limit will
sometimes be reached whereby difficult triage or priority decisions must be made.

Thus rather than focusing on preventing harm to others through reducing transmission, a consequentialist
approach also recognises it is possible to limit the harm caused by the disease by focusing on the victim. An
individual has limited control over whom they infect, but public health measures may limit the extent to which
those most at risk are exposed to the disease. This was called “shielding” the elderly.

Moreover, in COVID-19, the vaccines developed were comparatively better at reducing serious illness than
preventing transmission. Current estimates are that they reduce mortality by about 90 %, which remains high
over time, and but that their ability to prevent infection (symptomatic or asymptomatic) wanes sharply, to a
lower range estimate of as little as zero by 6 months after booster (Agency 2022). When it comes to transmission,
one recent study found that “[t]he SARs [secondary attack rates] in household contacts exposed to the delta
variant was 25% in vaccinated and 38% in unvaccinated contacts.” Moreover, the same study found “SAR among
household contacts exposed to fully vaccinated index cases (25%; 95% CI 15-35) was similar to household
contacts exposed to unvaccinated index cases (23%; 15-31).” (Wilder-Smith 2022)

It might be objected that we should give weight to restricting the liberty of those who cause harm rather than
their victims. We should put potential victims of murder in lockdown rather than murderers, even if the second
route was less costly and more successful in stopping harm.*

I have discussed on constraint - non-maleficence — on the pursuit of utilitarian or other justice based public
health policies. There may be other constraints, such as human rights, which provide other important
considerations.

Consistency: Compare with Children

Imagine that a future pandemic had the reverse mortality across age groups: young children who contracted
Disease X would have a 15% chance of dying and the elderly would have a negligible chance. Society would not
hesitate to remove children from school and social interactions and shield them as being vulnerable.

Children cannot consent whereas the elderly can. But we are discussing non-consenusal liberty restriction or
coercion. So the autonomy or consent of a group is largely irrelevant.

4 Thanks to Frances Kamm for this objection.
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In the childhood version of Disease X, should society impose a blanket lockdown? It is not immediately obvious
that it should - it would depend on whether children could be sufficiently shielded without a blanket lockdown.
The default should not be to restrict everyone because of the catastrophic social, economic and non-pandemic
medical effects of general lockdown, as several pandemic plans constructed before the COVID-19 pandemic
predicted, including by the WHO (Programme 2019). Yet in the COVID pandemic, such selective restriction of
liberty was barely countenanced and when implemented by Sweden, roundly pilloried.

Generally society adopts a targeted and selective approach towards vaccination. For example, children are
vaccinated against meningitis but the elderly are not. This is because children and young people most frequently
contract meningitis, and sufficient protection can be obtained by Now older people occasionally develop
meningitis and can be a vector. Vaccination of everyone would reduce total deaths. But the incremental benefit is
not worth the cost. So a selective approach is adopted.

Objections

1. Discrimination and the value of equality

If these arguments are correct, selective liberty restrictions may be imposed to reduce the disease burden. This
leaves the question of whether it would be acceptable to restrict the liberty of a group of people on the basis of
particular characteristics in order to reduce the disease burden? For example, age selective restriction of liberty
could be said to be ageist.

The extent to which discrimination is acceptable is identified as a separate consideration because, as Childress et
al identify, moral concerns that justify public health goals, such as producing benefits and preventing harms may
conflict with other moral concerns, such as equality.(Childress et al. 2002) Equality has value because it
demonstrates respect for a person as a distinct individual. Hellman argues discrimination is wrong when and
because it demeans the person affected. (Hellman 2011) This is because it reduces them to merely being the
particular characteristic that was the ground for discrimination.

While consequentialists such as utilitarians do value equality as equal consideration of interests, selective
restriction of liberty may appear to violate Aristotle’s principle of equality to treat like cases alike, unless there is
a morally relevant difference. Failing to treat like cases alike constitutes unjust discrimination.

2. Relevant differences

However, there can be relevant differences that a selective liberty restriction policy. During the pandemic, people
returning from high risk areas were routinely been required to quarantine on the basis of being at higher risk of
infecting others. This is not discrimination against these people because the feature — return from a high risk
area — tracks a relevant feature associated with elevated risk of carrying COVID-19.

In a similar way, those who are at higher risk of becoming ill and placing pressure on the health system could be
required to “shield” or selectively lockdown. If the aim of a measure is to reduce disease burden, it may be
acceptable to differentiate between people based on their risk as a relevant criterion. In the case of COVID-19,
there was a clear correlation between age and risk of death. The risk of a 20-24-year-old dying as a result of an
episode of infection with SARS-CoV-2 was estimated to be 4/100,000 or 0.004%; (O’Driscoll et al. 2021) lower
than the yearly risk of dying in a car accident in the United States. (Levin et al. 2020) Considered in isolation,
this risk does not warrant liberty-restricting measures. But the risk of a person over the age of 85 dying was
estimated at 7%.(Levin et al. 2020) This is a significant risk of death that may warrant liberty-restricting
measures. What the age-based mitigation strategy highlights is that it is not necessary to impose the same
restrictions on the whole population in order to avoid this risk. Instead, measures may focus on preventing those
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most at risk from contracting the virus. This would mean restricting the liberty of those who face a 7% risk of
death, but not those who face a 0.004% risk.

Restricting everyone’s liberty to avoid the same risk is levelling down equality.(Savulescu and Cameron 2020)
People at significant risk of death from a pandemic disease are likely to need to submit to liberty restrictions in
order to avoid this risk, but this does not necessarily mean everyone should be subjected to the same liberty
restrictions. It is common for governments to impose liberty-restricting measures on particularly vulnerable
groups for paternalistic reasons but it is also preventing harm to others through use of limited hospital resources.

But implementing such measures every time a particular group was identified as posing a risk to others would
significantly undermine equality. The issue is when such discrimination is justified.

As I have pointed out, the annual risk of dying in a car accident for someone under 30 is about the same as dying
of an episode of COVID-19.(Schaefer et al. 2020) Now the risk of other groups dying in car accidents is much
higher: those who are drunk, abusing drugs, have epilepsy or other underlying medical conditions, and the
elderly. However the response is not to ban all driving of cars because some groups have a higher chance of
dying or being injured in a car accident. The response is to ban those at a sufficiently higher risk.

There is one obvious disanalogy between driving and COVID-19. In the case of driving, those at higher risk are
both a higher risk to themselves and to others. This is not the case for most of the lower risk age groups in
relation to COVID-19 - they are not at a significantly higher risk of harming themselves, but do put others at
higher risk. On this basis, everyone’s liberty should be restricted because everyone is at an elevated risk of
harming others.

This is an important point, but there is a relevant response. In both COVID-19 and driving, there are two kinds
of harm that may be caused. The first is the direct harm: colliding in a car or passing on the virus. The second is
using limited health resources for hospital care following a not immediately fatal incident. Now generally, we
allow people to take risks that expose them to utilising health resources. Health care is there to facilitate people
realising their plans of the good life, which may require driving a car. But unlike driving, as I have pointed out, a
pandemic is an extreme emergency. In such a situation, the state is entitled to restrict freedom to prevent
overwhelming of the health system in order to ensure people can continue to access healthcare. This is not the
case in ordinary driving where no extreme emergency exists.

So while we don’t normally take “use of limited health resources” to be a decisive factor in restricting liberty, in a
pandemic I assert that it can sometimes be. And it is on this ground that those who are more at risk (over 50)
present a kind of harm that others who are under 50 do not present (even if both present the same risk of
spreading the virus). And it is on this ground their liberty can be restricted just as in the driving case. Age is
different, in one way, to “driving while drunk” It is a characteristic of a person over which that person has no
control or responsibility. It is also a characteristic that is protected by law (2010) which prevents discrimination
on the basis of age, sex, race, gender orientation, etc

But being young also falls under “age”. The young expect to gain far less from general liberty restriction than the
old and may lose a lot. This is to discriminate, in one way, against the young. An egalitarian application of liberty
restriction should aim to distribute expected benefits and burdens equally or fairly across age groups.

3. Reinforcing Structural Injustice and Further Disadvantaging the Worst
Off

The argument outlined so far could be extended to justify selective restriction of liberty of those with other risk
factors, such as in COVID-19 those who are immunosuppressed, males, the obese, and certain ethnic groups.
Gostin and Berkman argue ‘in the exercise of compulsory powers, distributive justice requires a fair allocation so
as not to burden unduly particularly vulnerable populations’(Gostin and Berkman 2007) One objection to a
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policy of selective restriction of liberty is that those at increased risk may be at increased risk as a result of pre-
existing structural injustice. This is particularly the case for racial, ethnic minorities, those in lower socio-
economic groups, and to a lesser degree, the aged.

The flip side of this is that the most vulnerable, for example the aged, would be better oft if there was blanket
rather selective liberty restriction. Prioritarianism, or giving priority to the worst off, requires general liberty
restriction.

There are several responses to these arguments.

Firstly, although it may be true that it is better for those who are vulnerable to COVID for there to be blanket
restrictions it is far from clear that it is better for other vulnerable people, eg those with cancer, for there to be a
blanket restriction of liberty. And many of the most disadvantaged were hardest hit by the socioeconomic and
health effects of lockdowns (Palomino, Rodriguez, and Sebastian 2020).

Secondly, even if it were the case that it is better for the most vulnerable to have a blanket lockdown or other
coercive policy, as I have argued before, we must ask whether it is worth the incremental utility compared to a
selective approach. Indeed, although prioritarianism requires giving some priority to the worst off, it doesn't
require giving absolute priority. To take an extreme example, if moving from selective to blanket lockdown saved
100 85 year old lives for one year, would it be worth 20 000 cases of severe depression, or 10 billion pounds, or 20
suicides of young people, etc? The issue of proportionality looms large.

4. Historically wrong discrimination and symbolic value of equality

In discussions about quarantine and other coercive measures to limit the spread of an infectious disease, concern
about past practices has encouraged a focus on equality. Fairchild et al explain ‘One way to understand the past
approach to disease and containment is to read it in a story of blame and social division. (Fairchild, Gostin, and
Bayer 2020) For example, the suspicion of a plague-related death in Chinatown in San Francisco in 1900 led to
the evacuation of white residents while Chinese residents were blockaded within the district. (Fairchild, Gostin,
and Bayer 2020) Such treatment is plainly wrong. People were treated differently on the basis of their ethnicity
even though this had no effect on the spread of the disease.

These historic wrongs have justifiably encouraged a focus on equality. For example, Selgelid argues that liberty-
restricting measures must be used in an equitable manner.!3 Selgelid suggests this may be achieved by avoiding
applying such measures in a discriminatory manner against marginalized groups or by requiring that such
measures are only used in a discriminatory manner when there is strong justification. This would recognise that
some members of society require special protection.!3 Viens et al argue that if liberty-restricting measures are
employed in a discriminatory fashion this will violate a state’s obligation not to discriminate and so is
unjustifiable.(Viens, Bensimon, and Upshur 2009) Viens et al suggest this is the case ‘even if restrictive measures
are implemented in a way that makes them measurably successful overall in containing the contagion’ (Viens,
Bensimon, and Upshur 2009)

These broad statements appear to overstate the extent to which it is wrong to implement measures that treat
people differently. Discrimination on the basis of a particular characteristic may be morally permissible when
that characteristic correlates with a morally relevant difference. For example, during the COVID-19 pandemic,
people living in the Australian state of Victoria faced significantly harsher restrictions on their movement than
the rest of Australia. (Victoria, Australia 2020a and 2020b) This was not unjust discrimination against
Victorians, but rather reflected the fact that the virus was more prevalent in Victoria, such that it was appropriate
to differentiate on the basis of geographic location. If other States experienced similar rates, similar restrictions
would have been justified.
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Differential treatment on the basis of relevant differences is not just permissible, but is necessary to achieve
equitable outcomes. Universally applied social distancing measures during COVID-19 created a superficial
equality, but the impact of the measures were ‘profoundly unequal’33 Restrictions on when it is acceptable to
leave home have a different impact on someone who has a stable home environment and has the option to work
from home, compared with someone who has neither. Just as there are relevant differences in assessing the
impact of liberty restrictions on particular groups, there are also relevant differences in assessing the risks of
particular groups contracting the disease.

Nonetheless, segregating a group risks stigmatising that group, sending the (wrong) message that some groups
are less deserving of liberty than others. This is particularly egregious if applied to racial or ethnic minorities
who have seen liberty unjustifiably restricted in the past. Some would argue that the symbolic value of equality is
worth its costs.

Indeed, returning to structural injustice, it is doubly egregious if a group’s vulnerability is the result of past
injustice and that group now experiences greater liberty restriction.

There are, as usual, possible responses to these objections. Firstly, measures should be taken to “send the right
message” about why selective restriction of liberty is being employed and to promote the interests of those who
lose their liberty in other ways, perhaps even through financial compensation.

Secondly, this may be a good argument against selective restrictive liberty of some racial groups. But age is
different to race (and other risk factors such as being male or obese). We will all be old one day, if we are lucky.
This is a feature of all of our lives, generally. Yet we cannot change our race (unless one believes these categories
are socially constructed). And even if we could change race, we would not all share the common feature of being
in one racial group, in the way we do with older age. There maybe reasons to treat some groups differently to
others;n there may be a reason to treat age differently. The old have been young, but the young have not been
old.

Elsewhere I have shown widespread support for the use of age in allocating ventilators and vaccines when these
are limited resources (Wilkinson et al. 2020) and this has been demonstrated in other trade-off situations
(Savulescu, Kahane, and Gyngell 2019). Indeed, giving a lower priority to age is supported by both utilitarianism
and contractualism. From behind a veil of ignorance (where one does not know who in society one will be), it
would be rational to prefer priority to be given to the young in allocation of life saving resources because each of
us would stand to live longer. There is weaker utilitarian or contractualist support for using other protected
characteristics like sex or race (Savulescu, Gyngell, and Kahane 2021). Indeed, the public support for using such
characteristics is much weaker than for using age (Kappes et al. 2021).

Another reason is that age is necessarily associated with some degree of vulnerability and that vulnerability is
not entirely socially constructed. As we age, our body slowly deteriorates and dies. That is what makes the aged
vulnerable. It will happen to all of us at some point if we live long enough. This is different to the vulnerabilities
associated with race, ethnic minority and lower socioeconomic class which are in part, or large part, socially
constructed.

So while concerns about the symbolic value of equality, expressivism, reinforcing past injustice and
disadvantaging the worst off have some force, they apply less to age than to other risk factors.
5. Proportionality

The identification of higher risk groups is not necessarily a sufficient basis to discriminate. It will always be
possible to identify a particular group that is at higher risk from an infectious disease and accepting liberty
restrictions in each of these cases would significantly undermine equality. The issue is identifying when the
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difference is significant enough to warrant discrimination. This may be understood in terms of proportionality.
When would discrimination be a proportionate response?

Human rights law recognises that a human right may be limited when this would be proportionate. The tests
developed under human rights law to determine whether the limitation of a right is proportionate may provide
practical guidance in determining when a discriminatory measure is appropriate. Human rights instruments
such as the European Convention on Human Rights recognise the right to equal enjoyment of human rights,
including the right to freedom of movement, and so are relevant to discriminatory liberty-restricting measures.*
There are a number of variations of the proportionality test, but the four limb test developed in the UK is
discussed here.(Bjorge and Williams 2016; Ramshaw 2019)° This suggests that a measure will be proportionate
if:

1. the objective was sufficiently important to justify limiting a fundamental right;

2. the measure designed to meet the objective was rationally connected to it;

3. the means used to impair the right or freedom were no more than is necessary to accomplish the
objective; and

4. the measure strikes a fair balance between the rights of the individual and the interests of the community.

If these tests are applied to the historic instances of discrimination discussed above (such as the Chinatown
example), it is clear they would fail on the second and third limb. This is because there was no rational
connection between ethnicity and those diseases and because it was no more necessary to restrict the liberty of
these groups than others. However, this does not mean it will never be proportionate to discriminate.

The measures proposed in the age-selective liberty restriction may be proportionate under this test. Limiting the
number of deaths that occur during a pandemic may be sufficiently important to justify limiting the right to
equality and so may fulfil the first limb. Under the second limb the disease modelling described previously
demonstrates there may be a rational connection between restricting the liberty of one group of people and
limiting the negative impacts of a pandemic.

The application of the third limb raises a number of issues. If the objective is to limit morbidity and mortality, an
age-selective restriction strategy is not strictly necessary as there are a range of other options, such as non-
selective strategies. But each of these options also have negative effects and conflict with other moral concerns.

The fourth limb is the broadest and may create some ambiguity, as the relevant ‘interests of the community’ are
undefined. In relation to the age based mitigation strategy, this would achieve substantial benefits in reducing
morbidity and mortality and preventing the health system from being overwhelmed.

The proportionality test may provide guidance about the acceptability of future discriminatory liberty-restricting
measures. The measure may be acceptable if:

1. The objective is to limit the disease burden
2. The measure is designed to prevent those who are most at risk from contracting the disease.
3. The liberty restrictions imposed must be no more than are necessary to limit exposure to the virus.

4 Convention for the Protection of Human Rights and Fundamental Freedoms, open for signature 4 November 1950, 213
UNTS 221 (entered into force 3 September 1953), arts 2 and 14. This is not intended to be a legal analysis of the
application and discussion of proportionality tests applied under human rights law. As the concept of proportionality has
been developed under human rights law and been the subject of significant debate, the test is discussed here to
determine whether they may provide normative guidance for policy makers during a pandemic.

5 Bank Mellat v HM Treasury (No 2) [2014] AC 7000, [20];
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4. Liberty-restricting measures on high-risk groups would significantly reduce the utilisation of limited
health resources and the mortality rate of the disease, which would otherwise result in a large number of
deaths.

This test recognises the value of equality and that the issue should not be reduced to a question of health benefits
vs liberty restrictions. It is important that each person is respected as an individual and that they are not
arbitrarily discriminated against.

An algorithm for decision making

Below is an algorithm (Figure 2) which captures these considerations for determining when liberty-restricting
measures may be acceptable. This recognises liberty-restricting measures should only be implemented when the
threat posed is sufficiently grave, that the costs and benefits must be weighed at the community and individual
level, and that discriminatory measures should only be imposed if they would be a proportionate response.

Conclusion

In this paper, I have not sought to decisively argue that selective restriction of liberty should have been employed
in the COVID-19 pandemic. Rather I have created a framework where selective restriction of liberty could be
justified in a future pandemic X. Whether it is, or not, will depend on the relevant empirical facts. There are no
doubt other arguments (some based on intergenerational desert and justice arguments) which would support
age selective liberty restrictions, but in this paper I have concentrated on when consequentialist considerations
could justify selective restriction of personal liberty, particularly age-selective liberty restrictions. I have also
considered the extension of such arguments to other at risk groups, such as males, immunosuppressed, obese
and ethnic minorities. I did not consider the implications for those who were infected prior to vaccination, but
the arguments presented here would justify selective restriction of liberty of the non-immune and immunity
passports (Brown et al. 2021; Brown et al. 2020).

In order to identify appropriate responses to a pandemic, governments should adopt a consequentialist approach
with the aim of reducing the disease burden to an acceptable level of harm. What constitutes an acceptable level
of harm will depend on a range of factors, including the morbidity/mortality impact of an unmitigated epidemic,
the extent to which this harm could be reduced with selective measures, the extent to which the disease has
spread already in a population, the political and geographic features that impact the ability to eliminate and
prevent re-introduction of the virus, the harms of countermeasures, and the resources available to the
government. Selective restriction of liberty is justified when the problem is grave, the expected utility of the
liberty restriction is high and significantly greater than the alternatives and the costs of the liberty restriction are
relatively small at an individual level. That is, when the need for liberty restriction is considered an ‘easy rescue.
Discrimination can be justified under these conditions when it is proportionate and limited to a very specific
public health challenge.

I have outlined easy rescue consequentialism as a basis for just liberty restriction in a pandemic and set the
constraint of non-maleficence at a low level: only small costs should be imposed. However, the key is
proportionality - in a very grave emergency large costs might be placed on individuals to bring about very large
benefits, as the cartoon of the Epidemic illustrates. But the COVID-19 was not an extremely grave emergency:
Sweden (which imposes fewer liberty restrictions) experienced a —2% excess mortality during the pandemic and
Norway —8%. However, if COVID-19 had been as lethal as Ebola, then much more significant liberty restrictions
would have been justified.

What level of harm can be imposed on individuals for the sake of public health is a deep ethical not scientific
question. We ought to begin with the least demanding requirement of easy resuc consequentialism: when the
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harm imposed on individuals is small, and the benefits to others are great, liberty should be restricted. This
satisfies a constraint of non-maleficence.

This would have implications outside of pandemics. For example, it would justify opt-out or even mandatory
blood or posthumous organ “donation” It would justify the use of data for research purposes for public health
without consent. A collective duty of easy rescue would have significant implications for public policy generally.

In the introduction to this volume, we considered on version of Pandemic X. It was H7N9 avian influenza with
human to human spread (bird flu). It had high mortality in people in their 20s, like Spanish flu. Whose liberty
should be restricted in such a pandemic through lockdown, quarantine, mandatory vaccination or other
coercive measures will be determined by how transmissible such a virus is, how much reduction in transmission
is achieved by coercive measures, whether those who are vulnerable can be protected without liberty restriction
of others, how likely an individual who contracts the virus is to require hospitalization and the capacity of the
health system. We require both ethics and science to decide whether liberty restriction should be general or
selective.
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