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“This latest work of Sumudu Atapattu is a much-needed contribution to the field

of study of climate change and human rights. The devastating impacts of climate

change are worsening as actors around the world engage to safeguard human life

and protect the rights of all, including those most vulnerable and exposed. Pro-

fessor Atapattu helps the academic as well as the policy and activist communities

better understand how a human rights framing helps victims of environmental

degradation. In whatever environmental arena one finds oneself, this book is a
required tool and an important asset.”

—Ambassador Dessima Williams,

Formerly, Special Advisor on Sustainable Development Goals

and Director, Office of the President of the UN General

Assembly, Ambassador and Permanent Representative

of Grenada to the UN & Chair, Alliance of Small Island

Deweloping States

“UN Human rights institutions are increasingly addressing the human rights
impact of environmental degradation including climate change and unsustain-
able development, despite their mandates’ silence on these issues. In this vol-
ume, Sumudu Atapattu lends her expertise to this emerging field and provides a
comprehensive overview of how these human rights bodies have addressed these
interlinkages. This volume fills a gap in the scholarly literature and should be
of interest to scholars, students, activists, government officials, think tanks, and
practicing lawyers.”
—Professor Carmen G. Gonzalez, Morris I. Leibman,
Professor of Law, Loyola University Chicago School of Law

“This brilliant survey by Sri Lankan international lawyer Sumudu Atapattu

comes at a propitious moment — viz., the adoption by the UN General Assembly

of Resolution on ‘the human right to a clean, healthy and sustainable environ-

ment’, preceded by a UN Human Rights Council Resolution. As explained by the

author, it is not the intention of this study to engage in a discussion of scholarly

writing or a literature review of the multiple global and regional human rights

institutions so surveyed, but to examine the practice of these institutions in rela-

tion to environmental issues and whether there are any principles, standards and

consistencies, giving birth to a new interdisciplinary area, and concluding with

a critical analysis of the potential fragmentation and cross-fertilization in this
emerging field.”

—Professor Peter H. Sand,

Institute of International Law, University of Munich,

Formerly Legal Adviser for Environmental Affairs,

World Bank, Commissioner for environmental damage,

UN Compensation Commission, Geneva
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UN Human Rights Institutions
and the Environment

This book presents an in-depth analysis of how UN human rights institutions and
mechanisms have addressed environmental protection, sustainable development,
and climate change.

Despite the increasing involvement of UN human rights bodies in addressing
environmental degradation and climate change, a systematic review of the con-
vergence between human rights and the environment in these bodies has not
been carried out. Filing this lacuna, this book surveys the resolutions, general
comments, concluding observations, decisions on individual communications
and press releases. It identifies principles that have emerged, explores the ways in
which human rights charter-based and treaty-based institutions are interpreting
environmental principles and examines how they contribute to the emerging field
of human rights and the environment. Given the disproportionate effect that pol-
luting activities have on marginalized and vulnerable groups, Atapattu also dis-
cusses how these human rights mechanisms have addressed the impact on women,
children, indigenous peoples, people with disabilities, and racial minorities.

Written by a world-renowned expert on human rights and the environment,
this book will be of great interest to students and scholars researching and teach-
ing in this important field of study.

Sumudu Atapattu is Teaching Professor and Director of the Global Legal Stud-
ies Center at the University of Wisconsin Law School. She is also the Execu-
tive Director of the campus-wide interdisciplinary Human Rights Program. She
serves as the Lead Counsel for Human Rights at the Center for International
Sustainable Development Law based in Montreal, Canada, is on the advisory
board of the McGill International Journal of Sustainable Development Law and Pol-
icy, and is affiliated faculty at the Raoul Wallenberg Institute for Human Rights
and Humanitarian Law, Sweden. She has published widely in the fields of inter-
national environmental law, climate change and human rights, environmental
rights, and sustainable development.
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To
My grandson, Charlie, and children of his generation who must
bear the brunt of inaction of our generation
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Foreword

This comprehensive volume is the first to undertake a systematic study of the
practice of the major human rights treaty and charter bodies as they have dealt
with environmental matters. These bodies have opted to take a major role in
relation to environmental protection, one that extends well beyond their original
mandates. This leads to many questions that are important not only for environ-
mental protection and human rights but also for international organizations and
international law generally. Author Sumudu Atapattu expertly addresses them in
detail. They include considering how human rights mechanisms address environ-
mental degradation, sustainability, and climate change; also, how often do treaty
bodies admit and decide individual communications that touch on environmen-
tal issues. Similarly, looking at another function of treaty bodies, how do they
evaluate country reports when environmental issues impact human rights. More
generally, how effective are their decisions, resolutions, and General Comments?
As she notes, many treaty bodies have referred to states’ obligations in relation to
climate change and SDGs in their Concluding Observations.

To begin with, she reviews how during the last three decades, the topic “human
rights and the environment” has received the attention of scholars and activists,
with the publication of books, articles, and reports on the issue. In addition, a
substantial body of jurisprudence has also emerged, especially at regional and
domestic levels with many states adopting constitutional provisions and/or legis-
lation on environmental rights. Some states have even recognized rights of nature
or inanimate objects such as rivers and forests. Due to these developments, many
believe that a customary international law principle on the right to a healthy
environment is now emerging.

However, despite the increasing involvement of UN human rights bodies in
addressing issues of environmental degradation and climate change, a systematic
review of their work has not been carried out. This book fills that lacuna by sur-
veying the resolutions, General Comments, Concluding Observations, and deci-
sions of treaty bodies on individual communications. It aims to identify relevant
emerging principles and looks at how human rights treaty bodies have interpreted
environmental principles as well as the extent to which they contribute to the
emerging field of environmental rights.



xvi  Foreword

Key areas discussed are environmental degradation, climate change, and sus-
tainable development, including the Sustainable Development Goals. Given the
disproportionate impact of polluting activities on marginalized and vulnerable
communities, the book also discusses how human rights mechanisms for women,
children, indigenous peoples, people with disability, and racial minorities have
addressed these issues. The book refers to the scientific reports that human rights
bodies use in their reports and decisions.

Each chapter begins with an introduction to the human rights institution un-
der discussion, how it is constituted and its mandate. The author correctly notes
her inability to analyze the actual impact on the ground of the measures studied,
as a full systematic analysis of their impact demands a much larger undertaking.
Moreover, actual impacts are usually a long-term matter to measure and evaluate.
The concluding chapter takes up the more wide-ranging issues about the frag-
mentation of international law as well as cross-fertilization.

The author is to be thoroughly congratulated on successfully undertaking such
a huge project and doing such a masterful job in addressing the complexities in-
volved in overlapping, if not merging, the fields of environmental law and human
rights law.

Dinah Shelton
Manatt/Ahn Professor of International Law Emeritus
George Washington University School of Law
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1 UN Human Rights
Institutions and the
Environment

Framing the Issues

1.1 Introduction

The atrocities committed during World War II were the impetus for the adoption
of the UN Charter with its strong emphasis on human rights.! Its preamble spe-
cifically reaffirms “faith in fundamental human rights, in the dignity and worth of
the human person, in the equal rights of men and women and of nations large and
small....”” The international community also sought to promote social progress
and a better standard of living in larger freedom,’

To achieve international co-operation in solving international problems of
an economic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language, or religion.*

Chapter XI of the Charter is devoted to international economic and social co-
operation. Article 55 emphasizes the need to promote, inter alia, higher standards
of living, full employment, and economic and social progress and development,
and universal respect for human rights and fundamental freedoms. All members
have pledged to achieve the purposes in Article 55.° The Economic and Social
Council (ECOSOC), established under Chapter X, was tasked with, inter alia,
making recommendations to promote human rights and fundamental freedoms,
and preparing draft conventions.®

While the promotion of human rights, raising the living standards of people,
and promoting social progress were central to the purposes of the UN Char-
ter, environmental protection was not. It was not until the late 1960s that the
negative consequences of economic development in the form of environmental
externalities were beginning to surface which led to the convening of the Stock-
holm Conference on the Human Environment in 1972.7 Neither the Universal
Declaration of Human Rights (UDHR) nor the two human rights covenants that
followed include a reference to environmental protection.

Human rights law has flourished since the adoption of the UN Charter with
an enviable body of courts, institutions, and treaties. Despite these developments,
and the clear link between the enjoyment of human rights and environmental
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degradation, international human rights law took almost 50 years since the Stock-
holm Conference to adopt a right to a healthy environment as a distinct right.®
This is certainly not due to the lack of action on this right. Scholars have been
writing on this link for decades’ while over 80% of states have included some
form of environmental rights in their constitutions.!® Likewise, national judiciar-
ies have interpreted existing rights expansively to include environmental rights'!
and regional human rights treaties and institutions have specifically incorporated
or pronounced on this right.!” The UN itself recognized the link between human
rights and environmental protection when it appointed a special rapporteur to
study the link in 19901 and, more recently, created another special mandate to
study the link."* This mandate has been alive for the past ten years and both
the past mandate holder (John Knox) and the current holder (David Boyd) have
called upon the UN General Assembly to recognize a right to a healthy environ-
ment."> The Framework Principles on Human Rights and the Environment, ap-
pended to the final report of the former Special Rapporteur contain a set of human
rights obligations relating to the environment, including the obligation of states
to ensure a safe, clean, healthy, and sustainable environment.'© Finally, on the eve
of the World Environment Day in 2021, a group of over 50 UN experts issued a
joint statement calling on the UN to recognize a right to a healthy environment:

The world is currently facing a climate emergency, pervasive toxic pollution,
dramatic loss of biodiversity, and a surge in emerging infectious diseases of
zoonotic origin, such as COVID-19. The environmental crisis has negative
impacts on a wide range of human rights including the rights to life, health,
water, sanitation, food, decent work, development, education, peaceful assem-
bly and cultural rights, as well as the right to live in a healthy environment.

The adverse effects have a disproportionate impact on women and girls
and the rights of billions of people, especially those who are already vulner-
able to environmental harm including people living in poverty, minorities,
older persons, LGBT persons, racially and ethnically marginalized groups,
indigenous peoples, people of African descent, persons with disabilities, mi-
grants, internally displaced persons, and children."

Although environmental protection is not mentioned in any of the human rights
treaties, the institutions established under them are increasingly confronted with
human rights violations caused by environmental degradation. Moreover, hu-
man rights provide the overarching framework for Agenda 2030 and Sustainable
Development Goals (SDGs) adopted by the international community in 2015.'8
These human rights bodies have undertaken an oversight role in relation to envi-
ronmental protection that was not part of their original mandate. How do these
human rights mechanisms address environmental degradation, sustainability and
climate change? How do they decide individual communications that impinge
upon environmental issues? How do they evaluate country reports when environ-
mental issues impact human rights? How effective are their decisions, resolutions,
and General Comments? Many treaty bodies have referred to states’ obligations in
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relation to climate change and SDGs in their Concluding Observations. For ex-
ample, in its Concluding Observations on the country report of Australia in 2017,
the UN Committee on Economic, Social and Cultural Rights expressed concern
about the increase of carbon dioxide emissions in the state party despite its com-
mitments under the United Nations Framework Convention on Climate Change
(UNFCCC) and the Kyoto Protocol, and its nationally determined contribution
(NDC) under the Paris Agreement. The Committee also noted that climate
change is disproportionately affecting Covenant rights of indigenous peoples."”

The Committee recommended, inter alia, that Australia: revise its climate
change and energy policies; take immediate measures to reverse the current trend
of increasing greenhouse gas emissions and pursue alternative and renewable en-
ergy production; review its position in support of coal mines and coal exports; and
address the impact of climate change on indigenous peoples, with their partici-
pation. Except for the last recommendation, none of the other recommendations
directly impact human rights. Furthermore, the Committee called upon Australia
to take steps to ensure that when implementing SDGs its obligations under the
Covenant are fully taken into account.?

The growing trend of human rights bodies addressing environmental protec-
tion and climate change is a fairly recent phenomenon. The first comprehensive
report on the link between climate change and human rights was compiled by the
Office of the High Commissioner for Human Rights (OHCHR) in 2009%! pursu-
ant to a request made by the UN Human Rights Council (HRC).%? Since then,
the HRC has adopted several resolutions on climate change and human rights.??

Of course, the work of the Independent Expert (later Special Rapporteur) on
Human Rights and the Environment appointed in 2012 and that of his successor
is directly relevant here.?* Their work elevated the status of environmental rights
and culminated in the adoption of a distinct right to a healthy environment by
the HRC in October 2021 followed by the UN General Assembly in July 2022.2°

In the last three decades, the topic “human rights and the environment” has
received considerable attention with books, articles, and reports published on the
topic, including textbooks. A substantial body of jurisprudence has also emerged,
especially at regional and domestic levels and many states have adopted constitu-
tional provisions on environmental rights. Some states have gone to the extent
of recognizing rights of nature and some national courts have accorded rights to
inanimate objects such as rivers and forests. Due to these developments, many
believe that a customary international law principle on the right to a healthy
environment is now emerging.

Despite the increasing involvement of UN human rights bodies in environ-
mental degradation and climate change, a systematic review of their work has
not been carried out. This book seeks to fill that void. It will survey the resolu-
tions, General Comments, Concluding Observations, and decisions on individual
communications (where applicable). It will identify any relevant principles that
have emerged, how human rights treaty bodies are interpreting environmental
principles and how they contribute to the emerging field of environmental rights.
Key areas that will be discussed are environmental degradation, climate change,
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and sustainable development including SDGs. Given the disproportionate impact
of polluting activities on marginalized and vulnerable communities, the book
will discuss how the human rights mechanisms on women, children, indigenous
peoples, people with disability and racial minorities have addressed these issues.
Moreover, as environmental issues are based on science, the book will refer to the
scientific reports that these human rights bodies use in their reports and deci-
sions. Each chapter will start with an introduction to the human rights institution
under discussion, how it is constituted and its mandate.

One of the drawbacks of the book is the inability to analyze the actual impact
of these works on the ground as a full, systematic analysis of their impact will
be a much bigger undertaking. It often takes time to see the actual impact on
the ground. In addition, given that these issues are intrinsically intertwined with
politics, some of the critiques of non-compliance go to the very heart of the inter-
national legal system itself. The concluding chapter will discuss fragmentation of
international law as well as cross-fertilization.

However, one caveat should be noted at the outset: it is not the intention of
the book to engage in a discussion of scholarly writings or do a literature review of
the human rights institutions surveyed in the book. Where possible such writings
are cited, but the intention of the book is to examine the practice of these insti-
tutions in relation to environmental issues and whether there are any principles,
standards, and consistencies or even contradictions or inconsistencies across the
different institutions surveyed in the book.

1.2 Environmental Issues Covered

1.2.1 Environmental Pollution, Environmental Degradation and
Environmental Protection

The book adopts a wide definition of environmental pollution, environmental
degradation, and environmental protection to encompass all aspects of environ-
mental deterioration, including the pollution of air, water, soil, and land as well as
the impact of mining, deforestation, depletion of natural resources, availability of
clean water, sanitation, and conservation efforts in general.

1.2.2 Climate Change

As one of the biggest challenges facing the international community (if not the
biggest challenge), the book considers climate change as the phenomenon that
has resulted from the human interference with the climate system, mainly due
to the accumulation of greenhouse gases (GHGs) in the atmosphere emitted by
countries since the industrial revolution. The UNFCCC defines climate change
as “a change of climate which is attributed directly or indirectly to human activity
that alters the composition of the global atmosphere and which is in addition to
natural climate variability observed over comparable time periods.”*® The objec-
tive of the UNFCCC is the “stabilization of greenhouse gas concentrations in the
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atmosphere at a level that would prevent dangerous anthropogenic interference
with the climate system.”?” While the UNFCCC does not define what “dangerous
anthropogenic interference with the climate system” is, the Copenhagen Dec-
laration set this level as not exceeding the temperature increase by 2 degrees
Celsius. At the insistence of small island states, the Paris Agreement lowered
this to 1.5 degrees Celsius?® as a 2-degree increase would mean the extinction of
most small island states. It is important to remember that the world’s temperature
has already increased by 1.1 degrees Celsius since the industrial revolution? and,
therefore, we do not have much wiggle room here.

The consequences of climate change are far reaching and range from increased
severe weather events to water and food scarcity, mass displacement of people,
melting of glaciers and sea level rise. The world is already witnessing the conse-
quences of scorching temperatures, droughts and water scarcity.’® Two of the most
serious consequences of climate change are forced migration’' and inundation of
small island states with serious ramifications for human rights.** Reference will
also be made to disasters whether in the context of climate change or generally.

1.2.3 Sustainable Development and Sustainable Development Goals

Sustainable development has been on the global agenda since it was first popu-
larized by the World Commission on Environment and Development (WCED)
in its seminal report in 1987. Called Our Common Future, the report called the
international community to action to change its destructive development prac-
tices and to adopt a more sustainable development pathway. It defined sustain-
able development as “development that meets the needs of the present without
compromising the ability of future generations to meet their needs.”** Although
roundly criticized for being vague, sustainable development has had a huge impact
on both environmental protection and human rights to the extent of potentially
giving birth to a new area of law called International Sustainable Development
Law (ISDL).**

Despite its critiques, sustainable development has developed into an umbrella
term encompassing both substantive and procedural components. Some consider
it as “a contestable concept” which has meaning at two levels — at the first level, its
meaning is amorphous, similar to concepts like democracy and justice. At the sec-
ond level, it depends on other principles to be meaningful. Moreover, sustainable
development consists of three dimensions — society, ecology, and the economy —
and requires their balancing in a given situation. However, critics argue that the
environment is not a component or pillar of sustainable development but is the floor
upon which both society and economy rest. Without a stable environment, neither
society nor the economy can flourish.”> Sustainable development received a new
lease of life with the adoption of Agenda 2030 and the SDGs in 2015. Agenda 2030
makes it clear that human rights underlie the entire agenda and the SDGs.*®

We reaffirm the importance of the Universal Declaration of Human Rights,
as well as other international instruments relating to human rights and
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international law. We emphasize the responsibilities of all States, in con-
formity with the Charter of the United Nations, to respect, protect and pro-
mote human rights and fundamental freedoms for all, without distinction of
any kind as to race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth, disability or other status.’’

With 17 goals and 169 targets, the international community adopted an ambi-
tious agenda which has seen a setback due to the COVID-19 pandemic. However,
Agenda 2030 clearly linked human rights, environmental protection, and sus-
tainable development and is the first time that all three dimensions of sustainable
development were included in one global agenda.

1.2.4 Other Issues Covered

Other issues covered include indigenous rights, including the Free, Prior and
Informed Consent (FPIC) principle, ancestral lands and land rights, renewable
energy, references to environmental rights, environmental health, food security,
healthy environment, environmental impact assessments, and (environmental)
disasters.”®

1.3 Methodology

Each of the chapters will survey and analyze the following foundational docu-
ments to ascertain how the three categories identified above are addressed: (a)
General Comments; (b) Concluding Observations; (c) individual complaints (if
any) and their decisions; and (d) resolutions and press releases. In addition, each
chapter includes a summary of the mandate of the human rights body discussed
in that chapter.

These documents were surveyed utilizing the search function for the four key
words/phrases identified above. Other words/phrases searched include: indigenous
rights including FPIC, right to water and sanitation, right to food, extractive in-
dustries, natural resources, and transnational corporations. OHCHR website was
the main source for the documents surveyed. The mapping reports prepared for
the former Special Rapporteur on Human Rights and the Environment were used
as background reports.

1.4 Outline of the Book and Overview of Chapters

The typology of rights — respect, protect, and fulfill — is used as the framing for the
book. The proposed chapters and an overview of each are given below. Of course,
it is impossible to cover the work of each and every UN human rights mecha-
nism in a volume of this nature so only the most relevant bodies were selected
for this analysis. Each chapter will have an overview of the human rights body
discussed, and its structure and mandate under the relevant human rights treaty.
The book is divided into three parts — Part I consists of the Introduction and an
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overview of international human rights law and charter-based and treaty-based
mechanisms. Part II discusses the charter-based mechanisms and comprises two
chapters: Chapter 3 which discusses the HRC and the OHCHR and Chapter 4
which discusses the special procedure mandate holders, especially the Special
Rapporteur on Human Rights and the Environment, and special mandate hold-
ers on water, food, poverty, housing, and toxics. Part III discusses the treaty-based
mechanisms — the UN Human Rights Committee; Committee on Economic,
Social and Cultural Rights; Committee on the Elimination of all Forms of Dis-
crimination Against Women (CEDAW Committee); Committee on the Rights of
the Child; and a “catch-all” chapter surveying the Committee on Racial Discrim-
ination, Committee on Migrant Workers, and the Committee on People with
Disabilities — and consists of Chapters 5-9. It also includes the concluding chap-
ter, Chapter 10. Below is an overview of each chapter.

Chapter 2 provides an overview of international human rights law and charter-
based and treaty-based mechanisms and the emergence of environmental rights.
It introduces the reader to various human rights mechanisms at the UN level in-
cluding individual communications (where relevant), Concluding Observations,
General Comments, and resolutions. It also introduces the reader to the special
procedures such as independent experts and special rapporteurs. While, techni-
cally, the UN charter-based mechanisms include the Security Council and the
General Assembly, their work is not examined in this volume as their mandate is
not limited to human rights issues.

The HRC is the principal UN body dealing with human rights. It is the succes-
sor to the UN Human Rights Commission and was established in 2006. While
its mandate does not include environmental issues, its first resolution on climate
change was adopted in 2008. Since then, it has adopted a series of resolutions on
the topic. In addition, the Universal Periodic Review (UPR) procedure has been
used to discuss environmental degradation and climate change and make recom-
mendations. Thus, Chapter 3 will discuss HRC’s and OHCHR'’s involvement in
environmental protection, climate change and sustainable development. Apart
from referring to the mechanism of appointing special mandate holders by the
UN HRC, this chapter will not survey their work. Chapter 3 differs from other
chapters because there are no Concluding Observations or General Comments to
discuss. Thus, the main focus of the chapter is the UPR process. Since it is impos-
sible to cover all the state reports submitted, we will survey the recommendations
of working groups.

Chapter 4 goes on to examine the work of special mandate holders appointed
by the HRC. The work of the Independent Expert on Human Rights and the
Environment (later special rapporteur) and that of the current special rapporteur
is particularly important. The Framework Principles on Human Rights and the
Environment submitted by the former Special Rapporteur that consolidated hu-
man rights principles applicable to environmental protection merit mention here.
In addition, several other mandate holders have discussed environmental protec-
tion, climate change, and sustainable development in their reports or devoted
reports to these issues and their relationship to their own mandates.
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Chapter 5 discusses the work of the UN Human Rights Committee which was
established under Article 28 of the International Covenant on Civil and Political
Rights (ICCPR). Its main function is to oversee the implementation of the pro-
visions of the Covenant. Toward that end, states are required to submit country
reports and the Committee issues Concluding Observations. It also adopts Gen-
eral Comments clarifying provisions of the Covenant. For example, its General
Comment No 36 on the Right to Life refers to the need to address environmental
degradation in the context of the duty to protect life.

Under the Optional Protocol to the Covenant, individuals have the right to
refer communications to the Committee against their state if they are victims of a
violation of any of the rights embodied in the Covenant. Several environmental
cases have been brought before the Committee by individuals. A 2020 decision
by the Committee has implications for refugee status and the principle of non-
refoulement in the context of climate change. Its latest decision on Torres Strait
Islanders case held Australia accountable for damage caused to the Islanders by
climate change. When evaluating individual communications, the Committee
exercises a quasi-judicial function.

Chapter 6 is devoted to the work of the UN Committee on Economic, Social
and Cultural Rights (ESCR Committee) and discusses how it has discussed envi-
ronmental protection (degradation), climate change, and sustainable development
in its work. While the number of individual communications to the Committee is
low in number as the Optional Protocol to the Covenant came into effect only in
2013, there are several noteworthy Concluding Observations and General Com-
ments that will be discussed in this chapter.

Chapter 7 surveys the work of the Committee established under the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW).
For example, in 2018, the CEDAW Committee adopted General Recommenda-
tion 37 titled “Gender-related dimensions of disaster risk reduction in the context
of climate change” It recognized the need to take gender differences into con-
sideration when addressing disasters associated with climate change.

Chapter 8 examines the work of the Committee on the Rights of the Child
established under the Convention on the Rights of the Child. The petitions
brought before the CRC Committee in 2019 by a group of 16 children led by
activist Greta Thunberg drew considerable publicity.*’ The chapter examines in
detail the decision of the Committee in Sacchi v. Argentina (the petitions were
taken together as the subject matter was identical). It also discusses the proposed
General Comment on climate change and the expert meeting held to discuss it in
which the author was invited to participate.

Chapter 9 is a “catch-all” chapter to discuss the work of other treaty bodies
and mechanisms that have discussed these three issues within their mandates.
It discusses the Committee on Racial Discrimination, Committee on Migrant
Workers, and the Committee on People with Disabilities.

The concluding chapter — Chapter 10 — identifies principles, standards, and
frameworks that have emerged from the work of the human rights bodies discussed
in this book. It discusses to what extent they draw on each other’s jurisprudence
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and pronouncements and establish a more coherent body of law relating to the
convergence of human rights and the environment. It highlights a few signifi-
cant general comments, individual communications as well as critiques and chal-
lenges. It further offers some thoughts on fragmentation and cross-fertilization of
international law and potential areas for future research.
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of the InterAmerican Court of Human Rights in 2017. Two regional environmental
treaties also incorporate this right: Aarhus Convention (1998), and the Escazi Con-
vention (2018).

13 See Chapter 2 for a discussion of Ksentini’s reports.

14 Human Rights and the Environment, A/HRC/19/L.8/rev.1 (20 March 2012).
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15 When John Knox submitted his final report to the Human Rights Council, he called
upon it to recognize a stand-alone right to a healthy environment stating that

[ hope that all of you will support the movement for global recognition of a human
right to a healthy environment. As I told the Council, there is nothing so powerful
as an idea whose time has come, and this is an idea whose moment is here.

See http://srenvironment.org/2018/07/30/newsletter-no-28. David Boyd, the current
Special Rapporteur, spearheaded efforts to get this right recognized by the UNGA.
See https://news.un.orgfen/story/2022/07/1123142.

16 Framework Principles on Human Rights and the Environment, art. 1 (2018), available at:
https://www.ohchr.org/sites/default/files/Documents/Issues/Environment/SREnviron
ment/FrameworkPrinciplesUserFriendlyVersion.pdf.

17 Joint Statement by UN human rights experts for World Environment Day (4 June
2021), available at: https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?
NewsID=27130&LangID=E.

18 Ibid.

19 Concluding Observations on the Fifth Periodic Report of Australia, E/C.12/AUS/CO/5 (11
July 2017).

20 Ibid, T 61.

21 Report of the Office of the United Nations High Commissioner for Human Rights on the
Relationship between Climate Change and Human Rights, A/HRC/10/61 (15 January
2009).

22 Resolution 7/23, (28 March 2008).

23 See OHCHR and Climate Change, https://www.ohchr.org/EN/Issuess/HR AndClimat-
eChange/Pages/HRClimateChangelndex.aspx (2022); and Chapter 3.

24 See Chapter 4.

25 See Chapter 3.

26 UNFCCC (1992) art. 1, 9 2 (emphasis added), available at: https:/funfccc.int/resource/
docs/convkp/conveng.pdf.

27 Ibid., art. 2.

28 UN Paris Agreement, art. 2, available at: https://unfccc.int/sites/default/filesfenglish_
paris_agreement.pdf.

29 See Lindsey R. & Dahlman, L., Climate Change: Global Temperature (28 June
2022), available at: https://www.climate.gov/news-features/understanding-climate/
climate-change-global-temperature.

30 England experienced its highest ever temperature in July 2022 which saw runways
melting, parched gardens and water rationing.

31 This category of people is generally referred to as “climate refugees” even though it is
not a legally accepted term. See Behrman S. & Kent, A., eds. (2022) Climate Refugees:
Global, Local and Critical Approaches, Cambridge: Cambridge University Press, doi:
10.1017/9781108902991.

32 In the Teitiota case, discussed in Chapter 5, the UN Human Rights Committee ac-
cepted that Kiribati (and by implication other small island states) could become un-
inhabitable due to consequences associated with climate change in 10—15 years’ time.
Disappearance of small island states raises legal as well as humanitarian questions —
among the legal questions are those relating to statehood and nationality while the
biggest humanitarian question is about the fate of the populations.

33 World Commission on Environment and Development (1987) Our Common Future,
Oxford: Oxford University Press, p. 43, available at: https://sustainabledevelopment.
un.org/content/documents/5987out-common-future.pdf.

34 In fact, Principle 27 of the Rio Declaration on Environment and Development (1992)
called upon states to cooperate to further develop international law in the field of sus-
tainable development, not international environmental law.
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35 Dawe,N.&Ryan, K. (2003) “The Faulty Three-Legged Stool Model of Sustainable Devel-
opment,” Conservation Biology, vol. 17, p. 1458, doi: 10.1046/j.1523-1739.2003.02471 x.

36 Transforming our World: Agenda 2030 for Sustainable Development, A/RES/70/1 (21
October 2015), T 10.

37 Ibid., T 19.

38 References to “natural disasters” is also covered as some of these bodies still refer to
climate-induced disasters as “natural disasters.”

39 General Recommendation No. 37, CEDAW/C/GC/37 (13 March 2018).

40 Earthjustice, 16 Young People File UN Human Rights Complaint on Climate Change
(23 September 2019), available at: https:/fearthjustice.org/news/press/2019/un-
committee-on-the-rights-of-the-child-receives-first-ever-human-rights-complaint-on-
climate-change.
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2 An Overview of International
Human Rights Law and the
Emergence of Environmental

Rights

2.1 Introduction

International human rights law has developed quite remarkably since the adop-
tion of the UN Charter and especially the UDHR in 1948.' The number of hu-
man rights instruments as well as institutions have proliferated internationally
and regionally, and a large number of states have ratified these treaties. States’
human rights records have come under international scrutiny pursuant to these
international and regional efforts and these institutions and courts have gener-
ated an impressive body of jurisprudence. This chapter provides an overview of
these developments and the emergence of environmental rights.?

According to the OHCHR:

Human rights are rights we have simply because we exist as human beings —
they are not granted by any state. These universal rights are inherent to us
all, regardless of nationality, sex, national or ethnic origin, color, religion,
language, or any other status. They range from the most fundamental — the
right to life — to those that make life worth living, such as the rights to food,
education, work, health, and 1iberty.3

While not engaging in a debate on what human rights are, it is nonetheless im-
portant to point out that even the word “rights” is contested.* Rights can mean
different things to different people and range from legal rights to customary rights.
In this volume, we adopt the human rights framework as incorporated in human
rights treaties and interpreted by various institutions and courts. As the UDHR
emphasized, the notion of dignity underlies all human rights.’

2.2 An Overview of International Human Rights Law

Human rights law is one of the few areas of international law that does not govern
relations between states. Rather, it regulates the relationship between the State
and individuals under its jurisdiction or control. Thus, human rights law operates
vertically between states as duty bearers and individuals as rights holders usually
bound by the link of nationality and typically operate territorially.® Prior to the
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advent of human rights law, the only area of international law that governed in-
dividuals, with the exception of humanitarian law, related to the treatment of al-
iens.” How states treated its own nationals was not governed by international law
and was considered an internal matter subject to state’s sovereignty.® However,
this situation has changed dramatically since the adoption of the UN Charter
and the UDHR’

While historically individual rights may be traced back to the Magna Carta
of 1215 and other Bills of Rights have influenced the development of human
rights,!® the UN Charter is considered as the modern foundation of human
rights.!! The Preamble to the UN Charter is enlightening: “We the Peoples of
the United Nations, determined... to reaffirm faith in fundamental human rights,
in the dignity and worth of the human person, in the equal rights of men and
women and of nations large and small....”? In addition, Article 1 specifically in-
cludes “promoting and encouraging respect for human rights and for fundamental
freedoms...”" as one of the purposes of the UN. The Commission on Human
Rights led by Eleanor Roosevelt was established in 1946. One of the first tasks of
the Commission was to draft an international bill of rights. From a small body
comprising nine members when it was originally established, it grew to 53 mem-
bers in 2006 when it was replaced by the Human Rights Council. Its functions
remained largely limited to drafting until the adoption of Resolutions 1235 and
1503 in 1970.1

In addition, ECOSOC established the Commission on the Status of Women
in 1946" which was originally envisaged as a sub-commission subordinate to the
Commission on Human Rights.!® Additionally, the Sub-Commission on the Dis-
crimination and Protection of Minorities was established in 1946 which was re-
named the Sub-Commission on the Promotion and Protection of Human Rights
in 1999. A body of independent experts, the Sub-Commission was charged with
undertaking studies and making recommendations to the Commission on impor-
tant issues relating to human rights. The Commission was replaced by the HRC
in 2006.17

The first task of the Commission was to draft a Declaration of Rights. Three
separate working groups were established: one to work on a non-binding declara-
tion; and the other two to work on a text of a convention (binding for those who
ratified it). This allowed the working group drafting the non-binding declaration
to reach a consensus within a short period of time and the UDHR was adopted
by the UN General Assembly (UNGA) with 48 votes to none with eight absten-
tions.!® The date of adoption of the UDHR, December 10th, is now celebrated as
the World Human Rights Day.

The UDHR which embodies both civil and political rights, and economic,
social, and cultural (ESC) rights, was supposed to have been closely followed by a
treaty embodying its provisions to denote that all rights are interrelated and inter-
dependent. However, opposition to including both sets of rights in one document
grew in ECOSOC on the basis that civil and political rights require abstention by
states and can be implemented immediately whereas ESC rights require resources
to be allocated for their realization as well as positive action by states.!” In the
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end and after almost two decades, two separate treaties were adopted in 1966: the
International Covenant on Civil and Political Rights (ICCPR) and the Interna-
tional Covenant on Economic, Social and Cultural Rights (ICESCR). It would
take another ten years for the two treaties to enter into force. Despite this rather
slow start, international human rights law has evolved into a sophisticated body
of law with a plethora of treaties, soft law instruments, and institutions.

2.2.1 International Bill of Rights

Together, the UDHR, the ICCPR, ICESCR and the first optional protocol to
the ICCPR form the International Bill of Rights and embody the core, founda-
tional rights that everybody enjoys. Even though civil and political rights and
ESC rights were bifurcated and embodied in two separate treaties, the official
UN position is that all rights are universal, indivisible, interdependent, and in-
terrelated.?° Similarly, reference is made to “generations” of rights: first generation
rights refer to civil and political rights; second generation rights refer to ESC rights
and third generation rights refer to group rights or collective rights reflecting the
different stages of their emergence, rather than their hierarchy or significance.?!

Human rights are based on “the inherent dignity and of the equal and inalien-
able rights of all members of the human family” and is the foundation of freedom,
justice, and peace in the world.?? Article 1 of the UDHR further endorses the
dignity and equality principles: “All human beings are born free and equal in
dignity and rights.”*® Principle of non-discrimination is embodied in Article 2
and Article 7 endorses the principle of equality. While most rights embodied in
the UDHR found their way into the two covenants, a few rights did not — the
right to a nationality (Article 15) and the right to own property (Article 17) are
two examples.

2.2.2 Typology of Rights

Human rights are based on the dignity of the human person and the rights that
are recognized accrue to them by virtue of being born human. Some rights, such
as the right to vote and the freedom of movement, are confined to citizens while
all individuals irrespective of nationality enjoy other rights. However, rights are
not confined to human beings alone. Animals and corporations have rights, and
a more recent development is where nature, including rivers and forests, are ac-
corded legal rights.?* Even the notion of “a human being” is now undergoing
transformation, in light of technological advancements that have ramifications
for human rights.

International human rights law adopts a tripartite typology of obligations with
regard to human rights — respect, protect, and fulfill. While this typology is usually
applied in relation to ESC rights,? it can equally be relevant in relation to civil
and political rights. The obligation to respect requires States to refrain from in-
terfering directly or indirectly with the enjoyment of the right. The obligation to
protect requires States to take measures that prevent third parties from interfering
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with the enjoyment of the right. The obligation to fulfill contains obligations to
facilitate, provide, and promote and requires states to adopt appropriate legisla-
tive, administrative, budgetary, judicial, promotional, and other measures toward
the full realization of the right.?® This typology has been widely adopted in rela-
tion to ESC rights?” and is useful in relation to environmental rights as well.

2.3 An Overview of Human Rights Institutions

International human rights law and institutions have largely developed along two
tracks: treaty-based mechanisms and charter-based mechanisms. Treaty-based
mechanisms are those mechanisms established under human rights treaties as
described under Section 2.3.1 and include several specialized regimes governing
various vulnerable groups including women, children, migrant workers, and peo-
ple with disability. Charter-based mechanisms are those established under the
UN Charter itself and include special procedure mandate holders; procedure 1503
under ECOSOC; and the Universal Periodic Review (UPR).28

In addition to these international mechanisms, there are three regional human
rights systems that will not be discussed in this volume: (a) the European Court of
Human Rights; (b) the Inter-American Commission and Court of Human Rights;
and (c) the African Commission and Court of Human and Peoples Rights.29
While these regional systems have been at the forefront of developing environ-
mental rights, their jurisprudence falls outside the scope of this book.

2.3.1 Treaty-Based Mechanisms

Ten treaty-based mechanisms currently exist under the main international hu-
man rights treaties.’® These are the mechanisms established under the following
treaties: ICCPR; ICESCR; Convention on the Rights of the Child (CRC); Con-
vention on All forms of Discrimination against Women (CEDAW); International
Convention on the Elimination of All Forms of Racial Discrimination (CERD);
International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families (CMW); Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT); Convention on
Rights of Persons with Disabilities (CRPD); and the International Convention for
the Protection of All Persons from Enforced Disappearance (CED). In addition, a
Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (SPT) was established in 2007 as “a new kind of treaty
body” which has “a preventive mandate focused on an innovative, sustained and
proactive approach to the prevention of torture and ill treatment.”’!

Treaty bodies are committees of independent experts that monitor the imple-
mentation of human rights treaties. They adopt several mechanisms to ensure
compliance with the obligations covered under their respective treaties: submis-
sion of country reports;”> concluding observations on country reports; general
comments elaborating on various provisions of the treaty;”’ and an individual
complaints procedure if the treaty provides for that.** While the scope of the
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treaty bodies’ supervisory functions is defined in each of the human rights treaties,
their main responsibility is to examine reports submitted by state parties on how
they have fulfilled their treaty obligations® as states have an obligation to ensure
that everyone in the State enjoys the rights embodied in the treaty.’® Some treaty
bodies can conduct inquiries in the territory of state parties if they have reason to
believe that serious human rights violations are taking place. These treaty bodies
thus discharge functions of an administrative or investigative nature (with regard
to examination of state reports), legislative nature (with regard to the adoption
of general comments) and judicial nature (with regard to the determination of
individual complaints).

Treaty bodies elaborate on the provisions of their respective treaty through
general comments. They play several roles: (a) further interpret a particular provi-
sion of the treaty; (b) establish rules of procedure;37 (c) elaborate on the meaning
of a particular provision and its relationship to other aspects;’® (d) occasionally,
existing rights can be interpreted as embodying new rights;”® and () elaborate on
an issue that the Committee deems important and relevant.*

There are three mechanisms by which complaints can be brought before these
human rights bodies: individual communications; state-to-state complaints; and
inquiries.*! Currently, eight treaties accept individual communications: ICCPR,
CERD, CAT, CEDAW, CRPD, CED, CRC, and ICESCR.** The individual com-
munications procedure under the CMW has not yet entered into force. Together,
these reports, general comments, concluding observations and pronouncements
on individual petitions have contributed to the development of international hu-
man rights law which increasingly involve environmental issues.

2.3.2 Charter-Based Mechanisms

The UN Charter itself provides the legal basis for these mechanisms. Acting
pursuant to Article 65 of the UN Charter, the ECOSOC has established various
bodies to address human rights. These include the Commission on the Status of
Women (CSW), HRC (which succeeded the Commission on Human Rights), the
complaints mechanisms, UPR procedure and special procedures whose mandate
is either country-specific or thematic. Currently, there are 44 thematic mandates
and 11 country-specific mandates.*’

These special procedures mandate holders are called special rapporteurs or in-
dependent experts or can be a working group.** Several special mandate holders
have discussed environmental issues, especially climate change, in the context
of their mandate. These include the Special Rapporteurs on the Right to Food,
Health, Water, Indigenous rights, Poverty, Hazardous Waste, etc. Of these, the
Special Rapporteur on Human Rights and the Environment and the Independent
Expert on Human Rights and the Environment are relevant to the present discus-
sion and will be discussed in Chapter 4. In addition, the UPR is a unique process
that has proven to be an important mechanism to evaluate the human rights
situation in all UN member countries. This includes environmental obligations
to the extent that they impact human rights. It is:
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[a] State-driven process, under the auspices of the Human Rights Council,
which provides the opportunity for each State to declare what actions they
have taken to improve the human rights situations in their countries and to
fulfill their human rights obligations.*’

The HRC, UPR process and OHCHR in relation to environmental issues are
discussed in Chapter 3.

The CSW, “the principal global intergovernmental body exclusively dedi-
cated to the promotion of gender equality and the empowerment of women,”®
adopts a multi-year program of work?’ to evaluate the progress made under the
Beijing Platform for Action and to contribute to the 2030 Agenda for Sustainable
Development to accelerate the realization of gender equality and empowerment
of women. For 2022, its priority theme was “achieving gender equality and the
empowerment of all women and girls in the context of climate change, environ-
mental and disaster risk reduction policies and programmes.”*® The work of the
CSW will not be discussed in detail but significant reports and decisions will be
highlighted where relevant.

2.3.3 Office of the High Commissioner for Human Rights

The High Commissioner for Human Rights is the principal human rights offi-
cial of the UN and heads the OHCHR and spearheads UN’s work on human
rights. OHCHR's thematic priorities include strengthening international human
rights mechanisms; integrating human rights in development and in the eco-
nomic sphere; widening the democratic space; and early warning and protection
of human rights in situations of conflict, violence, and insecurity.49 In addition, it
acts as the secretariat for the HRC, and supports UN human rights treaty bodies
and special procedures, thus bridging the gap between treaty-based mechanisms
and charter-based mechanisms. OHCHR has spearheaded several efforts relating
to environmental issues, including climate change, water, health, and food and is
discussed in Chapter 3.

2.4 Rights Affected by Environmental Degradation

No global human rights treaty embodies a distinct, stand-alone right to a healthy
environment. The CRC is the only global human rights treaty that even refer
to pollution.’® The ICESCR refers to improving all aspects of environmental
and industrial hygiene in the context of the right to health.’! However, many
protected rights can be infringed as a result of environmental degradation as a
healthy environment is necessary to enjoy many rights.’? In the context of en-
vironmental degradation, the rights that have been invoked most are the rights
to: life, an adequate standard of living, including food, water, shelter, sanitation,
privacy, and family life, health, and the procedural rights of access to informa-
tion, participation in decision-making, and access to remedies.” In addition, two
regional human rights treaties embody a right to a healthy environment.>* After
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years of vacillating, the HRC finally recognized a distinct right to a clean, healthy,
and sustainable environment in 2021°° which was endorsed almost verbatim by
the UNGA in 2022 without a single negative vote.”® Although soft law, the en-
dorsement of this right by the UN’s plenary body is significant®’ as it will give the
right to a healthy environment a better footing in international human rights law,
similar to its endorsement of the human right to water and sanitation in 2010.%
The enjoyment of both civil and political rights and ESC rights can be jeopard-
ized by a degraded environment. In addition to the rights identified above, the
right of self-determination can be affected by climate change. We will elaborate
on a few rights here.

2.4.1 Right to Life

The right to life is the supreme right from which no derogation is permitted even
during times of emergencies that threaten the life of the nation. While it was origi-
nally envisaged as a negative right to prevent state’s interference with the right and
to curb arbitrary deprivation, it is now recognized that states have a duty to take
positive measures to protect life which includes the obligation to address instances
of environmental degradation. The UN Human Rights Committee recognized the
link between the right to life and environmental degradation in its General Com-
ment (GC) No 36 which replaced GC Nos 6 and 14: “Environmental degradation,
climate change and unsustainable development constitute some of the most pressing
and serious threats to the ability of present and future generations to enjoy the right
to life.”®® In addition, decisions on several individual communications recognize this
link. The work of the Human Rights Committee is examined in Chapter 5.

2.4.2 Right to Health

The link between the right to health and a polluted environment needs no spe-
cial elaboration. Many cases have established this link as have the World Health
Organization (WHOQO) and other organizations working on health issues. For ex-
ample, a group of over 200 medical journals issued a joint statement in 2021 urg-
ing world leaders to cut GHG emissions to avoid catastrophic harm to health.%°
They issued a stark warning that deaths associated with COVID-19 would pale in
comparison to the projected deaths associated with climate change. The WHO
points out that 24% of all global deaths are linked to the environment: “Healthier
environments could prevent almost one quarter of the global burden of disease.
The COVID-19 pandemic is a further reminder of the delicate relationship be-
tween people and our planet.”®! It further provides:

Clean air, stable climate, adequate water, sanitation and hygiene, safe use
of chemicals, protection from radiation, healthy and safe workplaces, sound
agricultural practices, health-supportive cities and built environments, and a
preserved nature are all prerequisites for good health.®
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2.4.3 Rights to Food, Water and Sanitation

The availability of food and water is very much dependent on environmental
conditions, and unsanitary conditions and lack of sanitation facilities also lead
to disease. Likewise, the enjoyment of many rights depends on the availability of
nutritious food and uncontaminated water. Some statistics will help put this into
perspective: every year, air pollution kills more than 7 million people, while lack
of access to fresh water and sanitation has been linked to the death of 5 million
people per year.> About 500,000 children under the age of five years die annually
due to diarrheal diseases associated with lack of clean water and sanitation facil-
ities.%** Globally, there are nearly 1.7 billion cases of childhood diarrheal disease
every year and diarrhea is a leading cause of malnutrition in children under the
age of five years.” In 2016, the world generated 242 million tons of plastic waste.®®
If present trends continue, there will be more plastic in the oceans than fish by
20507 affecting global fisheries and the marine ecosystem and the livelihood of
millions of people. This adds to the fact that over 90% of fish stocks have been
exhausted.®® Between 1945 and the present, the worldwide generation of hazard-
ous waste increased from 5 million to 400 million tons per year.%’

In this regard, the Sustainable Development Goals (SDGs) are significant.
Goal No 2 seeks to end hunger, achieve food security and improved nutrition, and
promote sustainable agriculture while Goal No 6 seeks to ensure the availability
and sustainable management of water and sanitation for all. Moreover, Goal No 3
on health and well-being, Goal No 4 on quality education, Goal No 5 on gender
equality, and Goal No 13 on climate action are also important as lack of food
and water or contaminated food and water can lead to ill-health which, in turn,
affects education. In many cultures, women and gitls engage in household chores
and collecting water. Availability of water and agriculture are being affected by
climate change which affect women and girls more as they have to walk longer
to collect water, reducing the time they have for education and other recreational
activities, and also exposing them to sexual harassment and gender-based vio-
lence. All these factors affect the rights to food, water, and sanitation as well as
education, health, and (gender) equality.

2.4.4 Right of Self-Determination
Common Article 1 to the ICCPR and ICESCR embodies the right of self-

determination by virtue of which all peoples “freely determine their political
status and freely pursue their economic, social and cultural development.”” It
further provides that all peoples may freely dispose of their natural wealth and
resources and they may not be deprived of their own means of subsistence. The
right of self-determination becomes relevant in the context of small island states
and their inhabitants who stand to lose everything they have including their state
due to adverse consequences associated with climate change. Can they rely on
the right of self-determination to preserve the statehood of their current state and
to retain the rights they are currently enjoying? It must be pointed out that this
issue has not been tested yet. In its report on the link between climate change
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and human rights, the OHCHR recognized that one possible scenario of forcible
displacement across borders is the eventual submergence of small island states
but noted that human rights law does not provide clear answers to the status of
the populations who have been displaced from these islands.” It recognized that
sea level rise and extreme weather events could threaten the habitability and
existence of many low-lying islands and the traditional territories of indigenous
peoples and their livelihood implicating the right of self-determination:

While there is no clear precedence to follow, it is clear that insofar as climate
change poses a threat to the right of peoples to self-determination, States
have a duty to take positive action, individually and jointly, to address and
avert this threat. Equally, States have an obligation to take action to avert
climate change impacts which threaten the cultural and social identity of
indigenous peoples.’

While this recognition is important, it is not clear what is meant by taking positive
action to address and avert the threat (i.e. disappearance of states). Does this mean
that it would be up to each small island state to take positive action to avert the
threat? Given that the emissions of major contributors since the industrial revolu-
tion have led to this situation and the emissions of small island states are minimal
in comparison, putting the onus on the small island states is like adding insult to
injury. What are the obligations of major emitters to take mitigation measures?
What are the obligations of major emitters vis-a-vis these vulnerable countries
and their people? Can we rely on the common but differentiated responsibility
(CBDR) principle which forms part of the legal regime governing climate change
to address this situation?”?

2.5 Specialized Treaties on Vulnerable Groups

In addition to the general human rights treaties, there are treaties that protect
groups that are vulnerable or have been historically marginalized and therefore
need special protection. These include children, women, minorities, indigenous
peoples, migrant workers, and people with disabilities. Each group has a specialized
instrument giving them additional rights. These are: the CRC, CEDAW, CERD,
UN Declaration on the Rights of Indigenous Peoples (UNDRIP), CMW, and the
CPD. The work of these treaty bodies vis-a-vis environmental issues (including

climate change and sustainable development) is examined in later chapters.’*

2.6 Emergence of Environmental Rights and the Right to a
Healthy Environment”

As in my previous work, I use “environmental rights” broadly to refer to both sub-
stantive rights that could be affected by environmental degradation, and procedural
rights that lead to better environmental outcomes, as well as a stand-alone right to
a healthy environment. Substantive rights that could be infringed by living in a
polluted environment range from the right to life (in extreme situations), to rights
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to food, water and sanitation, as well as the right to culture and self-determination.
The procedural rights include the right to information, right to participate in the
decision-making process and the right to remedies. To give effect to these rights,
states may have to promulgate legislation, put institutions in place, monitor the
activities of private individuals including businesses and punish them in the event
of wrongdoing, ensure the preparation of (environmental) impact assessment re-
ports,’® publicize those reports and facilitate public participation including con-
sultation and free, prior, and informed consent in some instances, and provide an
adequate remedy when these obligations are violated.”’

Judge Christopher Weeramantry noted the link between human rights and the
environment in the Case Concerning the Gabcikovo Nagymaros Project:

The protection of the environment is likewise a vital part of contemporary
human rights doctrine, for it is a sine qua non for numerous human rights
such as the right to health and the right to life itself. It is scarcely necessary
to elaborate on this, as damage to the environment can impair and under-
mine all the human rights spoken of in the Universal Declaration and other
human rights instruments.’®

Although the enjoyment of many rights can be jeopardized by environmental
pollution and a healthy environment is necessary to enjoy many rights, it took
the human rights community almost 75 years since the adoption of the UDHR
to recognize a distinct right to a healthy environment even though the first seeds
of the link between human rights and environmental degradation were sown by
the Stockholm Declaration on the Human Environment itself. This document,
considered to be the foundation of international environmental law, provides:

Man has the fundamental right to freedom, equality and adequate condi-
tions of life, in an environment of a quality that permits a life of dignity and
well-being, and he bears a solemn responsibility to protect and improve the
environment for present and future generations...””

While falling short of endorsing a distinct human right to a healthy environment,
Principle 1 clearly recognized that an environment of a certain quality is neces-
sary for human beings to lead a life of dignity and well-being. The Paris Agree-
ment was the first environmental treaty that incorporated the need to respect
human rights in relation to an environmental issue. However, until the adoption
of the UNGA resolution in 2022, specific recognition of a right to a healthy envi-
ronment in international human rights law was confined to two regional treaties.

2.6.1 Articulation of Environmental Rights

Two developments at the national level contributed to the convergence of the
two fields at the international level. The first is the environmental impact as-
sessment process which is subject to public scrutiny and public participation in
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many countries. This process has incorporated the three procedural rights that
were referred to earlier.30 Access to environmental information is now firmly en-
trenched in international law and is closely connected to participatory rights.®!
Principle 10 of the Rio Declaration on Environment and Development, 1992 that
incorporated these three pillars in the context of sustainable development formed
the basis for two regional environmental treaties: one adopted under the auspices
of the Economic Cooperation for Europe (called the Aarhus Convention)® and
the other adopted by Latin American and Caribbean states (called the Escazi
Agreement).®’

The second development is the environmental justice movement which origi-
nated as a response to the practice of locating polluting and hazardous industries
in low income and minority communities in the US.3# These polluting activities
had a huge impact on the lives of people and impinged on their rights. This prac-
tice is by no means over, despite the Executive Order issued by President Clin-
ton in 1994.% Examples include: Hurricane Katrina, Kivalina and Shishmarof in
Alaska, and the water crisis in Flint, Michigan. A petition alleging environmen-
tal racism is pending before the Inter-rAmerican Commission of Human Rights in
the Mossville Case.%

Indigenous rights is another area where this convergence can be seen. Indige-
nous peoples’ culture is intimately related to land and environmental degradation
has a severe impact not only on their protected rights but also on their culture.
They have an intimate knowledge of their environment and this knowledge has
been passed from generation to generation. In the petition brought by the Inuit of
Canada and the US against the United States, the petitioners claimed, inter alia,
that they could no longer rely on their traditional knowledge due to the unpre-
dictability of a changing climate.’’

The articulation of environmental rights falls into three broad categories: (a)
“greening” human rights law by using existing rights — both civil and political
rights, and ESC rights — to articulate environmental rights. Under this approach,
substantive human rights have been invoked in relation to environmental issues;
(b) using procedural rights to lead to better outcomes relating to projects that
can have a significant impact on the environment or to provide relief to victims;
and (c) recognition of a distinct right to a healthy environment as a stand-alone
right.88

The relationship between human rights and environment is two-fold — the en-
joyment of human rights can be directly affected by environmental degradation.
Moreover, human beings depend on nature for the services it provides — purify-
ing air, water, decomposition of waste etc. (referred to as “ecosystem services”
even though that term has been critiqued as being too anthropocentric). Sim-
ilarly, there could be ecological limitations to human rights such as planetary
boundaries.

The predominate approach has been greening existing rights, rather than
adopting a substantive right to a healthy environment. Some have gone to the
extent of arguing against its adoption on the ground that it could dilute existing
rights.3’ While a stand-alone right to a healthy environment under international
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human rights law was recognized only in 2021, it is clear that the international
community has come a long way since the 1972 Stockholm Conference going to
the extent of even recognizing rights of nature.”

2.6.2 Developments at the UN: The Creation of Special Mandates

The World Commission on Environment and Development (WCED) appointed
by the UN General Assembly issued its report called “Our Common Future”
which had a huge impact on the development on international environmental
law and its future trajectory. WCED called upon states to integrate environmen-
tal protection into the economic development process and advanced the notion
of sustainable development as the new policy framework for states. Defined as
“development that meets the needs of the present without compromising the abil-
ity of future generations to meet their needs™! sustainable development made a
direct reference to human beings and the need to meet their basic needs. Since
then, sustainable development has evolved to encompass three dimensions with
a definite human rights focus: environmental protection, economic development,
and social development.”? The social pillar has received less attention but recog-
nizes that without addressing social inclusion, social justice and equality, sustain-
able development cannot be realized.

The draft legal principles for environmental protection and sustainable devel-
opment proposed by the WCED Experts Group on Environmental Law articu-
lated that: “All human beings have the fundamental right to an environment
adequate for their health, and well-being”””* These draft principles, unfortunately,
did not proceed much further and continue to gather dust in the UN archives.

While the contribution of the special mandate holders will be discussed more
fully in Chapter 4, a summary will be made here in order to trace the evolu-
tion of environmental rights. When the UN Sub-Commission on Prevention of
Discrimination and Protection of Minorities (as it was then called) appointed a
special rapporteur in 1990 to study the relationship between human rights and
the environment, the UNGA adopted a resolution stating that “all individuals
are entitled to live in an environment adequate for their health and well-being.”**
It further noted that a healthier environment contributes to the enjoyment of
human rights. While this acknowledged the link between a healthy environment
and the enjoyment of rights, it fell short of recognizing a human right to a healthy
environment.

The first Special Rapporteur on Human Rights and the Environment, Ms.
Fatma Zohra Ksentini appointed in 1990, submitted a set of draft articles with her
final report in 1995.° These draft articles were never officially adopted and met
the same fate as the draft principles proposed by the WCED Experts Group on
Environmental Law. The topic remained dormant until the adverse consequences
of climate change began to surface and the human rights community lobbied for
a special mandate to be created to address the human rights impacts of climate
change. In response, the HRC created a mandate for an independent expert on
human rights and the environment in 2012, whose mandate was extended and
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converted to a special rapporteur position in 2015. John Knox, who held the in-
dependent expert position and later special rapporteur was succeeded by David
Boyd who is the current mandate holder. In 2021, the HRC created a separate
mandate for a special rapporteur on climate change and human rights and Ian Fry
was appointed to that position.”®

2.7 Other Global Efforts to Recognize Environmental Rights

2.7.1 Draft International Covenant on the Human Right
to the Environment

The Centre International de Droit Compare de I'Environnement (International
Center of Comparative Environmental Law) which has consultative status with
ECOSOC published a draft International Covenant on the Human Right to the
Environment in 2017, modeled after the two covenants. The Preamble reaffirms
that all human rights including the right to environment, are universal, indivisible,
and interdependent and it is the responsibility of states, individuals, and other
public and private entities to protect and promote these rights. Draft Article 1
provides that: “Everyone, including future generations, has the right to live in an
ecologically balanced environment capable of assuring his or her health, security,
and wellbeing””’

Conspicuously absent are obligations relating to investing in developing
countries and the protection of human rights of people in the host state. While
transboundary environmental damage is addressed in the Covenant, it does not
address the complex issue of remedies for human rights violations in neighboring
states due to transboundary environmental damage. The draft covenant was sub-
mitted to the HRC in February 2017 and the outcome remains to be seen.

2.7.2 Global Pact for the Environment

In another development, the French President Emmanuel Macron spearheaded
efforts to adopt a Global Pact for the Environment.”® Drafted by Le Club des
Juristes, the preliminary draft refers to both SDGs and the urgent need to address
climate change. The Preamble acknowledges “the growing threats to the envi-
ronment and the need to act in an ambitious and concerted manner at the global
level” and is remarkably similar to the Preamble to the Paris Agreement. Draft
article 1 acknowledges that “every person has the right to live in an ecologically
sound environment adequate for their health, well-being, dignity, culture and ful-
fillment.” It proposes the establishment of a Committee of Independent Experts
to monitor compliance focusing on facilitation in a transparent, non-adversarial,
and non-punitive manner.

A summit on the Pact was held in 2017, and in 2018 the UNGA requested the
Secretary-General to submit a technical and evidence-based report that identi-
fies possible gaps in international environmental law and environment-related
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instruments to strengthen their implementation.”” UNGA decided to establish
an ad hoc open-ended working group to consider the report and discuss possible
options to address these gaps and make recommendations. While the Global Pact
recognizes the intrinsic value of the environment especially preserving biodiver-
sity, it falls short of recognizing rights of nature.

2.8 Regional Developments

At the regional level, the proliferation of environmental rights was more rapid
and consistent. Four regional treaties embody the right to a healthy environment,
the first to do so being the African Charter on Human and Peoples’ Rights which
endorsed the right to a healthy environment as a collective right.!°C While the
European Convention on Human Rights, the oldest regional human rights treaty,
does not embody a distinct right to a healthy environment, it has articulated
environmental rights via existing rights such as the right to life, and the right to
privacy and family life.°! The right to a healthy environment in the San Salva-
dor Protocol to the American Convention on Human Rights remained unjusti-
ciable until the groundbreaking advisory opinion of the Inter-American Court
of Human Rights in 2017. Not only did the Court recognize the “existence of
an undeniable relationship between the protection of the environment and the
realization of other human rights,”'® it also endorsed that ESC rights (which
the right to a healthy environment forms part of) are enforceable in view of the
interdependence and indivisibility of rights:

The human right to a healthy environment has been understood as a right
that has both individual and also collective connotations. In its collective
dimension, the right to a healthy environment constitutes a universal value
that is owed to both present and future generations. That said, the right to
a healthy environment also has an individual dimension insofar as its viola-
tion may have a direct and an indirect impact on the individual owing to its
connectivity to other rights, such as the rights to health, personal integrity,
and life. Environmental degradation may cause irreparable harm to human

beings; thus, a healthy environment is a fundamental right for the existence
of humankind.'®®

Even more significantly, the Court articulated rights of nature — a first (and un-
precedented) for a human rights court:

The Court considers it important to stress that, as an autonomous right, the
right to a healthy environment, unlike other rights, protects the components
of the environment, such as forests, rivers and seas, as legal interests in them-
selves, even in the absence of the certainty or evidence of a risk to individ-
uals. This means that it protects nature and the environment.... because of
their importance to other living organisms with which we share the planet
that also merit protection in their own right.!%
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Noting a tendency in judgments and Constitutions to recognize legal personality
and rights of nature, the Court stated that “the right to a healthy environment
as an autonomous right differs from the environmental content that arises from
the protection of other rights, such as the right to life or the right to personal
integrity.”lo5

While there have been other regional efforts, nothing akin to these three re-
gional systems!® exists in other parts of the world. For example, Asian countries
adopted the Asian Human Rights Charter in 1998 and recommended the adop-
tion of a regional convention and the establishment of a commission or court
which can receive complaints but this has yet to materialize.'’? The ASEAN
Human Rights Declaration'®® embodies ESC rights including the right to a safe,
clean, and sustainable environment.!”” ASEAN Intergovernmental Commission
on Human Rights (AICHR) is entrusted with the task of promoting and pro-
tecting human rights in the ASEAN region but lacks a mechanism to receive
individual complaints. The Arab Charter on Human Rights, adopted in 2004 by
the League of Arab Nations''° also recognizes a right to a healthy environment
as a component of the right to an adequate standard of living.""! Under Article
45, a Human Rights Committee is established and while state parties are required
to submit reports to the Committee,'? it does not recognize an individual right
of petition.

There have been initiatives to establish other regional mechanisms,'”> but a
large portion of the globe currently remains outside regional human rights mech-
anisms. As with all international tribunals where individual right of petition is
recognized, local remedies must be exhausted before they can resort to these re-
gional bodies.

2.9 Developments at the National Level

The convergence between human rights and the environment is seen most prom-
inently at the national level. This happened in two distinct, yet interrelated ways:
many national constitutions started embodying environmental rights, including
a right to a healthy environment either as justiciable rights or as directive princi-
ples;'* and judiciaries around the world started articulating environmental rights
by interpreting existing rights expansively and creatively and by expanding stand-
ing (locus standi), paving the way for public interest litigation.!"” While the Indian
Supreme Court has been at the forefront of articulating environmental rights, the
seminal case of Minors Oposa v. Secretary of the Department of Environment and
Natural Resources from the Philippines is possibly the best known case. It involved
a challenge by a group of minors of timber license agreements on the ground that
deforestation is causing environmental damage to themselves as well as future
generations. The Supreme Court of the Philippines noted:

While the right to a balanced and healthful ecology is to be found under the
Declaration of Principles and State Policies and not under the Bill of Rights,
it does not follow that it is less important than any of the civil and political
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rights enumerated in the latter. Such a right belongs to a different cate-
gory of rights altogether for it concerns nothing less than self-preservation
and self-perpetuation — aptly and fittingly stressed by the petitioners — the
advancement of which may even be said to predate all governments and con-
stitutions. As a matter of fact, these basic rights need not even be written in the
Constitution for they are assumed to exist from the inception of humankind.!®

2.10 Conclusion

The topic environmental rights has come a long way since it was first articulated
by scholars in the early 1990s, finally culminating in the recognition of a right of
every person to a clean, healthy, and sustainable environment. In some respects,
the topic has come a full circle — from a special rapporteur on the topic who sub-
mitted a set of draft articles which went nowhere to another special rapporteur
two decades later who has submitted another set of principles on the topic to
the HRC. We urge the UNGA to formally adopt the Framework Principles on
Human Rights and the Environment submitted by John Knox in 2018."7 Now
that the UNGA has recognized a right to a healthy environment, there is no
excuse for further delay.
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3  UN Human Rights Council
and the Office of the High

Commissioner for Human

Rights

Two charter-based institutions — the HRC and the OHCHR — have been at the
forefront of articulating environmental rights, recognizing, for the first time, the
right to a healthy environment as a stand-alone right.! The High Commissioner
for Human Rights (HCHR), as the principal human rights official of the UN,? has
played a critical role in promoting environmental rights over the years.” The best
known advocate for environmental rights is Mary Robinson who was the HCHR
during 1997-2002 and was appointed by the UN Secretary General (UNSG)
as the Special Envoy for Climate Change in 2014. In this chapter we discuss
how these two institutions have addressed environmental degradation, climate
change, and sustainable development including SDGs within their mandate.’

3.1 Human Rights Council

3.1.1 Introduction and Mandate

The HRC is the principal UN body dedicated to the protection of human rights.
It was established by the UN General Assembly in 2006, replacing the Com-
mission on Human Rights and became a subsidiary body of UNGA, instead of
the ECOSOC,’ thereby raising its political standing.® The HRC has a wide, all-
encompassing mandate, including: (a) promoting universal respect for the pro-
tection of human rights for all, without any distinction; (b) addressing situations
of violations of human rights and making recommendations; (c) mainstreaming
human rights within the UN system; (d) promoting human rights education,
technical assistance, and capacity-building, (e) serving as a forum for dialogue on
thematic issues on human rights; (f) making recommendations to the UNGA for
the further development of human rights law; (g) promoting the implementation
of human rights obligations by States; (h) undertaking a universal periodic re-
view of the fulfillment by States of their human rights obligations (i) contributing
toward the prevention of human rights violations and responding promptly to
human rights emergencies; and (j) working closely with Governments, regional
organizations, national human rights institutions, and civil society.”

It is an intergovernmental body consisting of 47 States responsible for the
promotion and protection of all human rights around the globe.!® Unlike other
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human rights institutions, HRC’s mandate is not limited to a particular human
rights issue or a specialized group or limited geographically. Simply put, it is re-
sponsible for all human rights everywhere. Since its mandate is to protect and pro-
mote all human rights of everyone everywhere, it has increasingly encompassed
environmental issues, especially climate change, within its mandate, culminating
in the recognition, for the first time at the international level, of a right to a clean,
healthy, and sustainable environment as a human right in 20211 On several oc-
casions, the HRC has urged states to take human rights into consideration when
developing their environmental policies.?

The HRC has three subsidiary bodies: Universal Periodic Review Working
Group; Advisory Committee; and the Complaint Procedure.!® In addition, it has
established subsidiary expert mechanisms to provide thematic expertise and forums
to provide a platform for dialog and cooperation. They report annually to the
Council.* In addition to its own work on the environment, the HRC has cre-
ated several special procedures and mandate holders to address the link between
human rights and the environment, recognizing that a conducive environment
is necessary for the enjoyment of many of the protected rights. Their work is dis-
cussed in chapter 4.

3.1.2 Universal Periodic Review and Working Group
Recommendations

The HRC adopts several procedures to monitor and promote human rights around
the world, including the Universal Periodic Review (UPR), the complaints pro-
cedure, and the adoption of resolutions on thematic issues and countries. Among
these, the UPR is a unique process which involves a review of the human rights
record of all UN member states. It is a state-driven process which gives the op-
portunity to each state to describe the human rights situation in their country
and what action they have taken to improve the situation. It is designed to ensure
equal treatment for every country with the ultimate aim of improving the human
rights situation in all countries and addressing violations."”

UNGA resolution establishing the HRC elaborates on the UPR procedure:

The review shall be a cooperative mechanism, based on an interactive di-
alogue, with the full involvement of the country concerned and with con-
sideration given to its capacity-building needs; such a mechanism shall
complement and not duplicate the work of treaty bodies; the Council shall
develop the modalities and necessary time allocation for the universal peri-
odic review mechanism....!°

Thus, it is essentially a peer review process - states themselves evaluate each oth-
er’s reports and make recommendations. Currently, no similar mechanism exists
elsewhere. A working group is established comprising states to evaluate reports
and make recommendations. Each report has three sections: a presentation by
the state under review; an interactive dialogue and responses by the state under
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review; and conclusions and/or recommendations. The section titled “conclusions
and/or recommendations” is noteworthy: it includes recommendations that the
state party has expressed support for, recommendations that the state party be-
lieves are already implemented, and those that did not receive the support of the
state party. Thus, for example, the following recommendation made by Spain
(working group member) did not receive Bolivia’s support: “Advance in the com-
mitment to incorporate into the national human rights law the United Nations
Guiding Principles on Business and Human Rights, with special attention to la-
bour rights, rights of indigenous communities and environmental rights”?

The documents that are associated with the review are: the national report
prepared by the state; a report by the OHCHR that compiles relevant informa-
tion from treaty bodies, special procedures and UN agencies; and a summary of
civil society information prepared by the OHCHR.!® The report compiled for the
Independent Expert on Human Rights and the Environment explains the proce-
dures relating to the UPR process.!”

Since there are literally hundreds of state reports and working group reports,
only the recommendations made by the working groups during 2013-2022 are
discussed in this chapter.”’ We will use the Mapping Report No 6 as background
information for the section on the UPR process for the period prior to 2013.
According to Mapping Report No 6, a total of 45 states discussed their constitu-
tional right to a healthy environment during their UPR review during the period
surveyed (until 2013).2 Mongolia, Indonesia, and Solomon Islands discussed the
impacts of climate change on the enjoyment of a right to a healthy environment
while Peru discussed the impact of mining on the right to a healthy environment.
Many countries referred to the impact of environmental harm on human health.
The sources of harm included toxic waste dumping (Ivory Coast), nuclear waste
(Belarus, Kyrgyzstan), mining operations (Ghana, Brazil, Mongolia, Nauru and
Bolivia), natural disasters (Greece), oil exploration (Nigeria), gold mining (Mon-
golia), and acid rain from volcanic explosions (Vanuatu).2

Many of the working group reports referred to environmental issues, climate
change, and sustainable development, including SDGs. While it is impossible to
discuss all the reports, most salient recommendations will be highlighted here. As
noted, these are not comments provided by experts in the field, unlike the treaty
bodies discussed in Chapters 5-9.

3.1.2.1 Environmental Protection

On the 2014 report of Bolivia, the working group recommended continuing ef-
forts on environmental protection and achieving “harmonious development of
people and nature” and incorporating UN Guiding Principles on Business and
Human Rights, with special attention to labor rights, rights of indigenous com-
munities, and environmental rights.”> On its 2019 report, the working group rec-
ommended ratifying the Escazti Agreement.”* On the report of Kazakhstan, the
recommendations included: ensuring that the environment is protected, inform-
ing people of the impact of pollutants on their health and the environment, and
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addressing environmental hazards that affect people’s health, especially children
living in environmentally high-risk areas.””> On the report of Iraq, the working
group recommended taking measures to protect the environment through its sus-
tainable development plan®® while on the report of Bosnia and Herzegovina, the
recommendations included adopting a strategy to fight air pollution which affects
the right to health, especially of children and older persons.”” On the report of
Guinea, it was recommended consulting the local communities before concluding
contracts relating to natural resources or projects which have a social and envi-
ronmental impact?® and ratifying ILO Convention 169.%

On the report of Lao, the working group recommended developing guidelines
to conduct studies on the environmental impacts of foreign investment projects’®
while on the report of Congo, the recommendations included ensuring that busi-
nesses comply with laws on human rights, labor, and environment and regulariz-
ing unauthorized mining areas.’! The working group recommended integrating a
rights-based approach to environmental protection on the report of Uruguay and
to implement programs that have positive environmental effects.*?

On the report of Chile, the recommendations included: guaranteeing the right
to a safe environment; implementing socio-environmental recovery programs,
developing environmental quality norms in accordance with WHO standards,
and applying the Guiding Principles on Business and Human Rights in relation to
natural resources; establishing a regulatory framework for companies, so that their
activities do not affect the exercise of ESC rights; adopting measures to address
the environmental impact of development projects; strengthening policies on the
right to live in a non-polluted environment; and assessing the environmental and
socioeconomic damage due to industrial activity, including mining operations.’
On its previous report, it was recommended ensuring justice and reparation for
victims of environmental degradation and adopting environmental standards for
pollutant emissions by foundries.>*

On the report of Viet Nam, the recommendations included: reducing the en-
vironmental impacts of industrialization and ensuring the right to safe water and
sanitation in rural areas; and better treatment of wastewater, domestic waste, and
industrial waste, thus protecting the environment.” On the report of Nauru, the
working group recommended establishing a regulatory framework to reduce the
physical and environmental risks associated with phosphate mining’® while on
the report of Nigeria several recommendations were made to address the damage
caused by oil pollution as well as implementing policies relating to climate change
and disaster risk reduction, and supporting communities affected by oil spills by
providing health care and education facilities, and creating alternative livelihood
options.’” On a previous report of Nigeria, the recommendations included moni-
toring the environmental impact of the oil industry on human rights of people in
the Niger Delta and taking suitable measures.”®

On the report of China, it was recommended reducing, in accordance with
the ICESCR and the Guiding Principles on Business and Human Rights, the
environmental impact of industrialization; speeding up pollution governance in
coastal waters; protecting citizens’ right to know, participating and supervising in
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the environmental field; implementing laws on environmental protection, air pol-
lution, and protection of wildlife; and addressing water pollution.”” The working
group recommended Costa Rica to enact a new water law embodying the right
to water, as recommended by the Independent Experts on human rights and the
environment, and safe drinking water and sanitation.®® Likewise, on the report of
Suriname, it was recommended taking measures to combat land and water pollu-
tion caused by dangerous industrial waste.!!

The working group recommended Ecuador to continue its policies on rights of
nature and increase efforts on its policies on a healthy environment* while on
the report of the Maldives, the working group recommended adopting legislation
to protect the environment and establishing a joint private-public partnership to
reduce the environmental impact of tourism on livelihoods and the rights of peo-
ple.¥ On the report of Macedonia, it was recommended monitoring the human
rights obligations relating to the enjoyment of a safe, clean, healthy, and sustaina-
ble environment, particularly with regard to air quality and industrial pollution.**
On the report of Bhutan, it was recommended strengthening environmental
conservation efforts, which contribute to safeguarding the common heritage of
humankind. Reference was also made to the link between massive movement of
people and environmental degradation.®’

3.1.2.2 Climate Change

Climate change was discussed in many recent reports, especially small island na-
tions both in relation to the interactive dialog and the recommendations. Thus,
on the report of Tuvalu,*® the recommendations included: raising awareness of
the population of climate impacts and involving them in decisions on mitiga-
tion and adaptation efforts; continuing to promote international cooperation to
combat climate change; working with major emitters to protect the human rights
of Tuvaluans by securing global reductions in GHG emissions; participating in
discussions on human rights and climate change to send a strong message to the
parties to the UNFCCC on the importance of reaching a global agreement on
climate change *” It was noted that the greatest threats facing Tuvalu are climate
change and sea-level rise. On its report submitted to the 24th session, it was rec-
ommended: implementing NAPA to address the impacts of climate change with
assistance from the UNDP, the Global Environment Fund and other international
stakeholders; and formulating, with regional and UN mechanisms, a plan to ad-
dress natural disasters including potential mass displacements of the population.*®
The issue of displacement was addressed on the report of Solomon Islands.*® It
was recommended creating a permanent national protection group responsible for
addressing displacements caused by climate change or natural disasters. It was also
recommended to “approve the roadmap on the reduction of emissions resulting
from deforestation and forest degradation, on the role of conservation and sus-
tainable forest management and on the reinforcement of forest carbon stocks.”*
On the report of Italy, the working group recommended engaging women, chil-
dren, and persons with disabilities in the development of legislation, and programs
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on climate change and disaster risk reduction.”’ A more elaborate recommenda-
tion was made on the report of Kyrgyzstan:

Adopt a comprehensive, gender-responsive and disability-inclusive approach
to climate change adaptation and mitigation policies, consistent with the
United Nations Framework Convention on Climate Change and the Sendai
Framework for Disaster Risk Reduction 2015-2030, to address the economic,
cultural and social impacts and challenges that climate change represents, for
the full and effective enjoyment of human rights for all.”?

On the 2019 report of Bolivia, the working group recommended promoting cli-
mate change resilience and adaptation measures to guarantee the right to food
and standard of living, particularly for the most vulnerable; and strengthening its
policies on prevention and post-disaster recovery to mitigate the effects of climate
change.”® On the report of Spain it was recommended taking measures to pre-
vent, reduce, and combat pollution as part of the national action plan for climate
adaptation,”* while on the report of Lesotho, it was recommended to ensure that
a human rights approach is reflected in the 2020 submission of its NDC.” It was
also recommended to implement the National Climate Change Policy and estab-
lish a system to monitor its implementation.

Extensive and wide-ranging recommendations were made on the 2019 report
of Fiji.’® These included: increasing awareness-raising programs for vulnerable
groups on climate change and disaster risk reduction policies; mainstreaming
climate adaptation across development activities with the assistance of the in-
ternational community; responding to the negative impacts with a focus on vul-
nerable groups, including women and children, and promoting gender equality
and adopting a gender approach to policies on climate change and disaster risk
reduction; incorporating a human rights perspective by creating mechanisms for
the participation of citizens in decision-making, access to justice and reparations;
and strengthening the legislative and policy framework for building strong and
resilient communities to ensure that all Fijians enjoy basic human rights. Recom-
mendations also included adapting to climate change within the framework of its
National Adaptation Plan; involving women in forums on climate change and
natural disasters and economically empowering women who are relocated due to
climate change; implementing legislative and policy frameworks to mitigate the
impacts of climate change and natural disasters; ensuring the enjoyment of its
people’s rights in the face of climate change and adopting an inclusive and partic-
ipatory approach to climate policy; revising building codes to increase resilience>’
to severe weather events and protecting rights to adequate housing, sanitation,
and clean water; strengthening social protection systems so that affected families
and children would receive support; supporting victims of natural disasters; and
conducting a national dialogue on climate change to outline priorities.’®

On the report of Iran, the working group recommended conducting an as-
sessment of its disaster risk reduction management and adaptation efforts taking
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into account the most vulnerable people®® while on the report of Kenya, it was
recommended ensuring that women, especially rural women, are engaged in
the development of climate change and disaster risk reduction legislation and
policies.®°

On the report of Nicaragua, it was recommended developing legislative frame-
works to address cross-sectoral environmental challenges including climate adap-
tation and mitigation and reinforcing existing frameworks by integrating climate
adaptation in planning, budgeting, and building institutional capacity, data, and
knowledge to integrate environmental and climate change considerations into
national regulatory frameworks.’! It was also recommended to cooperate with
UN bodies and other international organizations on natural disasters, especially
with regard to children and displaced persons and maintain active participation
in climate negotiations; continue to address climate impacts and promote inter-
national cooperation particularly with regard to technology development and
transfer, financial support and capacity-building.®

The working group recommended Costa Rica to develop, in collaboration with
elderly persons, persons with disabilities, and indigenous and other marginalized
groups, measures to address disaster risk reduction and climate change®® while on
the report of Democratic People’s Republic of Korea, the Committee requested in-
formation on the steps taken to include those most vulnerable to climate change
in measures to address its causes and effects.®* On the report of Comoros, it was
recommended to implement measures on climate change and disaster risk reduc-
tion, ensuring a rights-based approach, adopting a gender perspective and prior-
itizing vulnerable groups while engaging stakeholders and the public in policy
discussions and programs on climate change and disaster risk reduction.®®

Extensive comments and recommendations were made on the report of Vanu-
atu both in the interactive dialog and under recommendations.®® These included:
focusing climate efforts on vulnerable groups, including women and children; re-
viewing policies and programs on climate adaptation and mitigation to include
a rights-based approach and a gender perspective, prioritizing vulnerable groups
and seeking assistance from the international community; including women, es-
pecially those living in outer islands, in the National Advisory Board on Climate
Change and Disaster Risk Reduction, ensuring their participation in the plan-
ning, decision-making, and implementation processes; including the impact of
climate change on women in its gender policy under the UNFCCC; promoting
stronger mitigation action by main emitters to protect the fundamental rights of
the people®’; implementing the National Policy on Climate Change and Disaster
Risk Reduction, the Climate Change and Disaster-Induced Displacement Policy,
and the Strategic Plan 2016-2020; protecting the rights of those displaced by
natural disasters; and amending the emergency protocols to include support for
those who are most vulnerable to natural disasters, particularly children with
disabilities.%®

On the report of Viet Nam, the recommendations included addressing the vul-
nerabilities of women, children, persons with disabilities, and marginalized groups
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when implementing programs on adaptation, green growth, and sustainable for-
estry development; providing information dissemination and awareness-raising
on climate impacts and mitigation measures; and participating in initiatives,
within the UN system, on climate change and human rights especially by vul-
nerable people.®’

The recommendations made on China’s report deviated somewhat from the
typical pattern on most other reports. These included: promoting South-South
cooperation in responding to climate change; implementing the 2030 Agenda for
Sustainable Development, while remaining committed to the Paris Agreement
and implementing the Paris Agreement taking into account the impact on hu-
man rights;”° ensuring that development and infrastructure projects inside and
outside its territory respect human rights and the environment and sustainability
of natural resources, in line with applicable national and international law and
the 2030 Agenda for Sustainable Development; providing leadership on climate
change; and strengthening measures to combat pollution and climate change.”!

On the report of US, the recommendations included: addressing climate change
within a framework of shared but differentiated responsibility’* and together with
the international community; participating in climate negotiations to adopt a
strong legally binding outcome; and adopting federal legislation to prohibit envi-
ronmental pollution and reducing GHG emissions to control climate change.”?

Extensive comments and recommendations were made on the report of Tuvalu.
These included: implementing mitigation policies and programs ensuring pro-
tection of human rights; promoting the right to a healthy environment, and the
fight against climate change; assessing the impact of climate change and natural
disasters on human rights of low-income populations, and building their resil-
ience; formulating, with regional organizations and the UN, a plan to address the
situation of migrant children and the potential massive population displacement;
and integrating a gender perspective into all climate change and disaster risk
reduction policies.

Likewise, extensive comments were made on the report of Kiribati.” The
recommendations included: addressing the impacts of climate change on peo-
ple’s access to food and clean water, particularly the most vulnerable sectors;
strengthening the positive impact of Kiribati’s Joint Implementation Plan on Cli-
mate Change and Disaster Risk Management by training relevant stakeholders
on human rights approaches to climate change and disaster risk management;
continuing its leadership role and advocacy with the international community,
through the Coalition of Low Lying Atoll Nations on Climate Change and the
Alliance of Small Island States, on the need for ambitious and binding targets
for GHG emissions to mitigate the negative effects of climate change on human
rights; and securing assistance from the international community in relation to
adaptation and mitigation plans.”® On the report of India, the working group rec-
ommended: providing access to clean and modern energy and developing climate-
friendly green cities, implementing its commitments to achieve its NDCs under
the Paris Agreement, and promoting children’s right to education, especially cli-
mate change adaptation and mitigation.’’
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3.1.2.3 Sustainable Development and SDGs

Several recommendations addressed sustainable development’® while almost all
the working group reports since 2015 referred to SDGs. Thus, on the report of
Kazakhstan, the working group recommended protecting ESC rights, paying par-
ticular attention to achieving the SDGs and consolidating the progress made
toward reaching the SDGs.” On the 2019 report of Bolivia, the recommenda-
tions referred to several SDGs and targets as well as ensuring access to drinking
water™® while on the report of Angola, the recommendations included continuing
efforts to alleviate poverty and ensuring sustainable development; implementing
programs on rural development, and referred to SDG 3 in the context of free-
healthcare coverage.’! On the report of Egypt, the recommendations referred to
several SDGs, its 2030 Sustainable Development Strategy and the need to work
closely with relevant stakeholders in its implementation; and implementing its
socioeconomic measures to provide a dignified life for all citizens without dis-
crimination and strengthening women’s empowerment.®> On the report of Lao,
the working group recommended establishing a mechanism to link recommen-
dations made under the UPR process with the 2030 Sustainable Development
Agenda and Goals®? and to incorporate targets and goals into national plans.34
Likewise, on the report of Ethiopia, it was recommended aligning 2030 Agenda
with the human rights agenda as well as integrating the human rights recommen-
dations with the SDGs.®’ On the report of Brunei Darussalam, the working group
recommended continuing efforts to implement national priorities to achieve the
SDGs® while several references to the SDGs were made on the report of Kenya in
the context of addressing poverty, universal health coverage, and rights of persons
with disabilities.®’

3.1.2.4 Indigenous Rights

On many reports, the working group recommended protecting the rights of in-
digenous peoples, their ancestral lands according to their uses and customs®® and
ratifying ILO Convention No 169.%’ Recommendations also referred to ensuring
adequate consultations with indigenous peoples, their participation in legislative
or administrative measures affecting them and with regard to any project that
may affect their land or livelihoods, including establishing procedures for free,
prior and informed consent’® and guaranteeing their constitutional rights.”! On
the report of Brazil, the working group recommended speeding up the process of
demarcating and protecting indigenous lands and their rights’* while the need to
ensure the best interests of indigenous peoples in carrying out large-scale national
development projects was stressed on the report of Nicaragua.”’

On the report of Norway, the working group recommended inviting for coun-
try visits by Special Rapporteurs on: racism, migrants, and indigenous peoples.
Several members referred to the need to protect the rights of indigenous peoples,
ensure uniform procedures for consultations with Sami people in accordance with
ILO Convention 169, protect rights of indigenous peoples to develop their effective
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9% review mechanisms for extractive activities on Sami lands to

participation,
guarantee adequate consultation with affected Sami people, provide compensa-
tion and benefit sharing, increase efforts to protect their traditional way of life
including the culture in consultation with those communities; implement the
recommendations of the Committee on Racial Discrimination; and take meas-
ures to improve the legal framework for Sami land, fishing and reindeer rights.”>
The need to recognize the collective rights of indigenous peoples, adopting meas-
ures to ensure their full participation in public affairs, and the need to recognize
their ethnic and cultural existence and greater visibility were recommended on
the report of Uruguay.”®

On the report of Cambodia, the working group recommended: simplifying
the allocation of community land concessions/titles to indigenous peoples; im-
plementing a coherent resettlement policy and consulting indigenous groups;
and settling all land disputes, evictions and relocations in a fair and transpar-
ent manner with adequate compensation. Reference was also made to victims of
land grabbing, especially indigenous peoples.”” On the report of Chile, it was rec-
ommended to expedite the constitutional recognition of indigenous peoples and
enhance their participation and prior consultation on policies that affect them;
guarantee their rights, as enshrined in UNDRIP; and strengthen the implemen-
tation of ILO Convention 169 especially conducting an independent evaluation
of mechanisms for their consultation and participation.”®

Extensive comments were made on the report of New Zealand, both during the
interactive dialog and under recommendations. These included, in addition to rat-
ifying ILO Convention 169, protecting the rights of indigenous peoples through
law, policy and practice in conformity with human rights obligations; enhanc-
ing cooperation between the government and indigenous peoples; harmonizing
national regulations with UNDRIP and including UNDRIP and the Treaty of
Waitangi in the National Plan of Action for Human Rights; and developing, in
consultation with the indigenous peoples and if necessary with assistance of the
Expert Mechanism on the Rights of Indigenous Peoples, an action plan to harmo-
nize legislation and existing policies with UNDRIP”? On the 2015 report of the
US, the working group recommended respecting the rights of indigenous peoples
and ethnic minorities, consulting with them on their land, environment and
other issues, and correcting historical injustices and offering compensation.'®

On the report of Suriname, the working group recommended implementing
the judgments of the Inter-American Court of Human Rights regarding the Moi-
wana Community and Saramaka people, and taking measures to reduce the neg-
ative impact of mining on the environment and indigenous peoples’ lands, in line
with international standards.'®! The working group recommended Australia to
implement the recommendations made by the Special Rapporteur on the Rights
of Indigenous Peoples,'®® conduct consultations with indigenous peoples in the
formulation of policies affecting them, and ensure that Aboriginal and Torres
Strait Islander Peoples give their consent to policies and programs that affect their

communities and futures.!%
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3.1.2.5 Business Enterprises and Transnational Corporations

On several reports the working groups’ recommendations related to the activities
of businesses and transnational corporations in relation to environmental degra-
dation and human rights violations. Thus, on the report of Chile, it was recom-
mended adopting measures to implement the national action plan on business
and human rights, and ensuring its implementation in order to reduce negative
impacts on human rights and the environment.'®* On the report of China, it was
recommended establishing a legal framework to guarantee that activities carried
out by industries subject to its jurisdiction do not negatively impact human rights
abroad, and extending Chinese laws, regulations, and standards such as the Guid-
ing Principles on Business and Human rights to these companies.'®’

The working group recommended India to establish regulations to ensure that
the business sector complies with international and national human rights, labor,
environmental, and other standards while on UK’s report it was recommended
enacting legislation to ensure accountability on human rights violations and
environmental damages resulting from global operations of UK companies.'®
Likewise, on the report of Ecuador, the working group recommended continuing
claims with transnational companies to get them to repair the serious environ-
mental damage to the Amazon,'%7 while on the report of Solomon Islands, the
recommendations included ensuring that corporations, particularly those active
in the forest industry, respect human and environmental rights, based on the
Guiding Principles on Business and Human Rights.'® The working group recom-
mended Papua New Guinea to implement the accepted recommendations from
the first UPR of increasing the oversight of extractive and logging industries and
related businesses to mitigate the human rights and environmental impacts by

establishing more rigorous and transparent measures.'®’

3.1.3 Resolutions of the HRC

3.1.3.1 Enwironmental Protection/Degradation

While the HRC has adopted many resolutions relating to the environment, espe-
cially climate change and sustainable development, the pride of place must surely
go to Resolution 48/13 that recognized, for the first time, the right to a clean,
healthy, and sustainable environment as a human right.!'® After years of lobbying
by civil society groups and academics alike, it took the human rights community
almost 50 years since the 1972 Stockholm Conference!!! to recognize it. This
landmark resolution, which was years in the making, recognized that “environ-
mental degradation, climate change and unsustainable development constitute
some of the most pressing and serious threats to the ability of present and fu-
ture generations to enjoy human rights, including the right to life”!? and that
the human rights implications of environmental damage are felt most acutely by
those who are already in vulnerable situations including indigenous peoples, older
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persons, persons with disabilities, and women and girls.!"> Noting that over 155
countries have already recognized some form of a right to a healthy environment,
the HRC recognized the right to a clean, healthy, and sustainable environment as
a human right that is important for the enjoyment of human rights, and affirmed
that its protection requires the full implementation of multilateral environmental
agreements.! 4

It encouraged states to build capacities to protect the environment; share good
practices in fulfilling human rights obligations relating to a healthy environment;
adopt policies for the enjoyment of the right to a healthy environment; and take
into account human rights obligations relating to the environment when imple-
menting the SDGs. Furthermore, it invited the UN General Assembly to con-
sider the matter.!’> Granted, the resolution is only a soft law instrument, and its
wording is even softer. However, even in this diluted form, the recognition of a
stand-alone right to a healthy environment has both political and legal ramifica-
tions. It sent a clear signal to the international community that environmental
rights are important, they are justiciable, and other protected rights could be jeop-
ardized if a right to a healthy environment is not respected.!'®

This resolution is the culmination of a series of resolutions on human rights
and the environment adopted by the HRC. For example, its 2011 resolution reaf-
firmed that human rights obligations have the potential to inform and strengthen
policymaking in relation to environmental protection and urged states to take
human rights into consideration when developing their environmental policies. It
requested the OHCHR to conduct a detailed analytical study on the relationship
between human rights and the environment."” By resolution 19/10, the HRC
created a mandate for an independent expert on human rights and environment
to study the human rights obligations relating to the enjoyment of a safe, clean,
healthy, and sustainable environment; identify best practices; make recommen-
dations toward the realization of MDGs; consider the results of the 2012 UN
Conference on Sustainable Development; apply a gender perspective; and work
in close coordination with other special procedures.!'®

Resolution 25/21 urged states again to comply with human rights obligations
when developing their environmental policies. It referred to the important role
played by human rights defenders in relation to a healthy environment, and the
importance of human rights obligations when developing the post-2015 develop-
ment agenda. Noting that human beings are at the center of concerns for sustain-
able development, the resolution stated that the right to development must be
fulfilled in order to meet the developmental and environmental needs of present
and future generations equitably.!'’ By resolution 28/11, the HRC extended the
mandate of the Independent Expert as a Special Rapporteur and called upon the
Special Rapporteur to convene an expert seminar on the effective implementa-
tion of human rights obligations relating to the environment.!?° Resolution 34/20
reiterated the link between human rights and the environment:

[tlhe impact of climate change, the unsustainable management and use of
natural resources, the unsound management of chemicals and waste, the
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resulting loss of biodiversity and the decline in services provided by ecosys-
tems may interfere with the enjoyment of a safe, clean, healthy and sustainable
environment, and ... environmental damage can have negative implications,
both direct and indirect, for the effective enjoyment of all human rights...!?!

3.1.3.2 Climate Change

The HRC’s first resolution on climate change was issued in 2007 soon after
the Inuit petition was dismissed by the Inter-American Commission of Human
Rights.!?? Concerned that “climate change poses an immediate and far-reaching
threat to people and communities around the world and has implications for the
full enjoyment of human rights,”'?> HRC requested the OHCHR to conduct an
analytical study on the relationship between climate change and human rights'?*
and encouraged states to contribute to the study.

In resolution 10/4 the HRC noted that climate change has a range of impli-
cations for the enjoyment of human rights including the rights to life and safe
drinking water and sanitation, and recognized that the effects of climate change
will be felt by those who are already in vulnerable situations due to poverty, gen-
der, age, indigenous or minority status, and disability.!*> Affirming that human
rights obligations can inform and strengthen climate policy, the HRC decided to
hold a panel discussion on the relationship between climate change and human
rights, and requested the OHCHR to prepare a summary of the panel discussion
and make it available to the conference of the parties to the UNFCCC for consid-
eration. The HRC welcomed the decision of the Special Rapporteur on Housing
to prepare a report on the impact of climate change on housing and encouraged
other mandate holders to consider climate change within their mandates.!?

The HRC, stressing the importance of holding the temperature increase to be-
low 2 degrees Celsius above pre-industrial levels and trying to limit it to 1.5 degrees,
called upon states to consider human rights within the UNFCCC and to “adopt
a comprehensive, integrated and gender-responsive approach” to adaptation and
mitigation policies.'” It decided to hold a panel discussion on women’s rights and
climate change focusing on best practices and requested the OHCHR to prepare
an analytical study on the integration of a gender-responsive approach into climate
action and invited special mandate holders to contribute to the panel discussion.!?8

Resolution 41/21 referred to the importance of facilitating interaction between
human rights and climate communities at national and international levels to
build capacity, taking into account the Geneva Pledge for Human Rights in Cli-
mate Action'?’ and similar efforts, and expressed concern that climate change is
contributing to the increased frequency and intensity of both sudden-onset and
slow-onset events. It urged states to implement policies to increase the participa-
tion of persons with disabilities in climate responses and decided to hold a panel
discussion on rights of persons with disabilities in the context of climate change,
focusing on best practices. It requested the OHCHR to submit a summary report
of the panel discussion and to conduct an analytical study on the topic and in-
vited special mandate holders to contribute to it.!*°
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Resolution 47/24 reaffirmed the commitment to implement the UNFCCC and
Paris Agreement and stated that responses to climate change should be integrated
with social and economic development.'’! Recognizing that climate change
posed an existential threat to some countries, the HRC expressed concern that
adverse effects are felt more acutely by those who are already in a vulnerable situ-
ation due to geography and other factors, it called upon states to consider human
rights within the UNFCCC."*? Unfortunately, by calling upon states to consider
human rights in relation to climate action, the HRC has diluted the importance
of human rights obligations. States are legally bound to fulfill their human rights
obligations in relation to climate change, including mitigation, adaptation, and
extreme weather events. The HRC has thus denigrated the legal status of human
rights obligations which states may feel that they can disregard if they are so
inclined.

In addition, the HRC requested the Secretary General, in consultation with
states, special procedures, and relevant international and intergovernmental or-
ganizations, including the IPCC, to submit a report on the adverse impact of cli-
mate change on human rights of people in vulnerable situations.!* It encouraged
states to discuss the possible creation of a new special procedure addressing the
impact of climate change on human rights."**

3.1.3.3 Sustainable Development and SDGs

Almost all the resolutions discussed in the previous section refer to sustainable
development, SDGs and/or 2030 Agenda. For example, resolution 16/11 referred
to sustainable development eight times. Referring to the Millennium Declaration,
the resolution noted how respect for human rights can contribute to sustainable
development for which good governance is essential. It referred to the Rio Con-
ference on Environment and Development, Agenda 21, Johannesburg Declara-
tion on Sustainable Development and Principle 7 of the Rio Declaration on the
CBDR principle.

Similarly, resolution 47/24 referred to 2030 Agenda and Goal 13 on taking ur-
gent action on climate change. It recognized that poverty eradication is critical
to the implementation of SDGs, climate resilience, and the protection of human
rights including those in vulnerable situations, inhabitants of small island states,
and least developed countries who are disproportionately affected by climate
change. Resolution 48/13 that recognized a right to a healthy environment also

refers to Agenda 2030 and SDGs:

[sJustainable development, in its three dimensions (social, economic and en-
vironmental), and the protection of the environment, including ecosystems,
contribute to and promote human well-being and the enjoyment of human
rights, including the rights to life, to the enjoyment of the highest attainable
standard of physical and mental health, to an adequate standard of living,
to adequate food, to housing, to safe drinking water and sanitation and to
participation in cultural life, for present and future generations.!’
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Additionally, similar to other resolutions, it identified environmental degrada-
tion, climate change and unsustainable development as some of the most serious
threats to the enjoyment of rights. It also referred to the unsustainable manage-
ment of natural resources as interfering with the enjoyment of a clean, healthy,
and sustainable environment.

In addition to these resolutions, the HRC has compiled a document titled
“How the universal periodic review process supports sustainable development” as
part of UN Good Practices.!*® It identified three interlinked pillars that shape the
UN’s priorities: peace and security, sustainable development, and human rights. It
notes that among the multiple mechanisms available to support states in fulfilling
these pillars including achieving SDGs, the UPR process stands out. The guide
stresses that the human rights framework underpins the 2030 Agenda and over
90% of the targets align with human rights standards. Another trend is the UPR
process which can be used as a problem-solving tool to address challenges like
climate change and the COVID-19 pandemic. It noted that as of November 2021,
approximately 250 recommendations on climate change have been made during
the 3rd cycle.!¥’

3.2 Office of the High Commissioner for Human Rights

Asnoted in Chapter 2, the High Commissioner for Human Rights is the principal
human rights officer and heads the OHCHR which supports all treaty bodies and
special procedures. In this section, we will discuss the work of the OHCHR in re-
lation to environmental protection, climate change, and sustainable development
including SDGs. Since the OHCHR has addressed environmental degradation

and climate change together, this section will do the same.

3.2.1 Environmental Protection/Degradation

OHCHR believes that the human rights framework lays down the responsibilities
of duty-bearers with respect to all human rights harms, including those caused by
environmental degradation.”®® In this regard, its work on health, poverty and right
to food, water and sanitation, and land and housing is relevant. With regard to the
right to health which includes promoting rights-based climate action,”*> OHCHR
elaborates on its key aspects as availability, accessibility, acceptability, quality,
participation, and accountability.*° Relying on GC No 14 of the ESCR Com-
mittee,"*! the OHCHR points out that the right to health is an inclusive right
extending to underlying determinants of health: access to safe and potable water
and adequate sanitation; an adequate supply of safe food, nutrition, and housing;
healthy occupational and environmental conditions; and access to health-related
education and information.' It is thus clear that a healthy environment is criti-
cal to enjoy the right to health.

Closely related is access to safe drinking water and sanitation which is neces-
sary to live a life in dignity. However, 2.1 billion people lack access to safe wa-
ter while 4.5 billion people lack access to sanitation'*’ which disproportionately
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impacts the most disadvantaged and marginalized members of society.!*4 Since
the recognition by the UNGA that the right to safe drinking water and sanita-
tion is a human right, OHCHR has elaborated on various aspects of this right
by compiling report on eliminating discrimination and inequalities, preparing
a handbook on the right to water and sanitation, and compiling good practices.
The report on Eliminating Discrimination and Inequalities notes that the right
to water “entitles everyone without discrimination to sufficient, safe, acceptable,
physically accessible and affordable water for personal and domestic use.”'*’
The report notes that:

Non-discrimination and equality are fundamental principles of human rights
law. The terms ‘equity’ and ‘equality’ are sometimes used interchangeably,
yet there is an important difference: Equality is a legally defined term and a
binding principle of human rights law, while equity is a moral imperative that
is open to diverse interpretations.146

OHCHR engages with governments and local stakeholders and supports the
mandate of the Special Rapporteur on Right to Water and Sanitation, strength-
ening partnerships, integrating human rights to water and sanitation in the UN
system, and supporting the integration of human rights under SDG 6 Global
Acceleration Framework.

With regard to the right to food, OHCHR identified its four key elements as
availability, accessibility, adequacy, and sustainability and noted that food should
be safe for human consumption and free from adverse substances. Moreover, the
right to adequate food is crucial to the enjoyment of other rights including the
rights to health, life, water, adequate housing, and education.!* Similar to other
rights, the OHCHR promotes the right to food by disseminating international
human rights standards and principles; providing advice and assistance to states
on laws, policies, and action plans; engaging intergovernmental bodies, main-
streaming human rights in UN agencies work, and supporting the work of civil
society groups, including small scale farmers.

3.2.2 Climate Change

It would not be wrong to say that the bulk of the OHCHR’s work relating to the
environment has been on climate change. In line with Agenda 2030 and the
Paris Agreement, OHCHR seeks to promote a rights-based approach to climate
action. Pursuant to HRC’s 2007 resolution on climate change, the OHCHR
prepared an analytical report on the link between climate change and human
rights.!*® In its report, the OHCHR outlined the causes and consequences of
climate change and referred to IPCC reports that present scientific consensus on
climate change. It noted the unequal burden of climate change on certain coun-
tries and the role of equity and the CBDR principle.'*’ Noting that while human
rights treaties do not embody a right to a healthy environment but the treaty
bodies have recognized the link between human rights and the environment,'*°
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the report went on to discuss the impact of global warming on specific rights,
ranging from the right to life to the right to self-determination. It also discussed
the impact on specific groups especially women, indigenous peoples, and chil-
dren stating that “[tlhe effects of climate change will be felt most acutely by
those segments of the population who are already in vulnerable situations due to
"B and that

states must address these vulnerabilities under principles of equality and non-
152
and

factors such as poverty, gender, age, minority status, and disability

discrimination. The report discussed various displacement scenarios
noted that “climate refugees” do not have a right of entry as they have no legal
basis in international law. Likewise, while the eventual submergence of small
island states is a possibility, human rights law does not provide answers to the
status of these populations.!?

Moreover, the report notes that there are human rights implications of meas-
ures that states adopt to address climate change such as agro-fuel production and
the REDD program.'>* While there is broad agreement that climate change has
negative implications for the enjoyment of human rights, the report cautiously
concluded that “it is less obvious whether, and to what extent, such effects can
be qualified as human rights violations in a strict legal sense.”’” Nonetheless,
human rights obligations provide protections to people whose rights are affected
by climate change and requires international cooperation among states.!*®

In its document titled ‘key messages on human rights climate change, OHCHR
notes that climate change affects an array of human rights, both directly and
indirectly.! States as duty-bearers have an obligation to take effective measures
to prevent and redress these impacts and to ensure that all rights-holders have
the necessary adaptive capacity. It further notes that climate justice requires that
climate action is consistent with existing human rights obligations as those who
contributed the least suffer its harms disproportionately. The obligations of states
and other duty-bearers including businesses in relation to climate action include:
(a) mitigating climate change and preventing its negative human rights impacts;
(b) ensuring all persons have the necessary adaptive capacity; (c) ensuring effec-
tive and informed participation, accountability and effective remedy for human
rights harms; (d) mobilizing maximum available resources for sustainable, human
rights-based development; (e) ensuring equity, equality and non-discrimination;
and (h) protecting from violations of human rights by businesses.!*®

The 2017 report on the panel discussion on climate change, human rights,
migrants, and displacement across international borders' noted that both slow-
onset and sudden events have a devastating impact on people and the planet.
Since 2008, about 221.5 million people per year have been displaced, internally
and across borders, by weather or climate-related disasters. Unjustly, climate
change disproportionately harmed people who had contributed the least to it'®
and affected the enjoyment of rights by millions of people. The report pointed
out that migrants fled the effects of climate change not out of choice but because
of the need to escape conditions that could not provide the basic fundamental
rights. Throughout their migration they faced violations of other rights including
xenophobia. While human rights law did provide for the protection of those who
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are on the move, there are gaps with regard to those fleeing the adverse conse-
quences of climate change, especially slow-onset impacts.'°!

Moreover, the report highlighted the need to address the underlying causes of
migration. A key issue is to address the protection needs of all those compelled
to move by complex factors and to design long-term solutions, particularly when
returning home is not an option, paying greater attention to gender aspects as
48% of migrants are women.'®> While the majority of displaced persons remained
within their own country, some crossed international borders. However, in most
instances, international law did not provide a right of admission and stay. The
Nansen Initiative'®® showed that human rights played a role, by: first, reducing
displacement risks in countries of origin by addressing poverty, population den-
sity, bad governance, and discrimination; second, ensuring access to food, water,
shelter, and health for those who are migrating. Finally, a rights-based approach
could help in relation to admission to other countries in disaster-affected situa-
tions. In the absence of specific obligations to admit people displaced across bor-
ders due to climate change and other disasters, harmonizing and strengthening
national approaches is crucial.!®* Participants agreed that states should protect
the rights of migrants regardless of their status and millions of people were on the
move due to climate change with some regions and countries being particularly
affected exacerbated by the protection gap in international law.!®> They called
for “a human rights-based approach to climate change that put the interests of all
people, including migrants, at the centre...”'% Some called for initiatives at the
regional level as migration was often regional.

The participants called for a right-based approach to climate migration based
on principles of equality, non-discrimination, and the CBDR.!®’ They called
upon the HRC to contribute to the Global Compact on Migration by drawing
the linkages between climate change, migration, and human rights.'®® Likewise,
they called for the Global Compact to recognize climate change as a driver of
migration and to address migration triggers such as poverty, inequality, insecu-
rity and natural disasters.!®” They called for the urgent implementation of the
Paris Agreement and for the Task Force on Displacement established under the
Paris Agreement to integrate human rights into its work plan. Moreover, climate
change and migration policies should meet the needs of vulnerable groups, ad-
dress protection gaps, and clarify and strengthen international environmental
law. The report recommended that the human rights framework should guide the
work of bodies established under the UNFCCC. Likewise, human rights mecha-
nisms, including the treaty bodies, should support states regarding human rights
obligations applicable to climate change, including extreme weather events and
slow-onset processes.!’

Pursuant to HRC resolution 38/4, the OHCHR prepared an analytical study
on gender-responsive climate action.””! It noted that diverse factors, including
social status, gender and poverty affects one’s capacity to adapt to climate change.
While human rights law prohibits gender-based discrimination, women often face
systemic discrimination including limited access to financial assets and services,
education, land resources, and decision-making:
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In general, women are more likely to experience the adverse effects of climate
change than men, because women constitute most of the world’s poor and
are often directly dependent on threatened natural resources as their primary
source of food and income.!?

Because of the global perpetuation of discrimination and patriarchal structures,
women face a higher risk. Since climate change perpetuates gender inequality it
is essential to address the gendered impact of climate change.

The report noted that many smallholder farmers are women whose livelihoods
and food sources are at risk due to climate change which contribute to increasing
food insecurity among women. Likewise, male-dominated structures that govern
land ownership, unequitable distribution of domestic and care work as well as dis-
criminatory laws that restrict women’s ownership of land negatively impact their
adaptation to climate change. Moreover, climate change can disproportionately
affect the physical and mental health of women especially during severe weather
events due to scarcity of water, poor air quality and spread of vector-borne dis-
eases. Noting that human mobility poses unique risks to women, the report points
out that they are exposed to gender-based violence as are LGBTQ+ persons. Both
sudden and slow-onset events can drive human mobility affecting homes, lands,
and territories. The report also addressed the situation of women human rights
defenders.

Noting that states have obligations to implement gender-responsive climate
policies, the report examined the relevant provisions of the ICESCR and CEDAW
both of which prohibit gender-based discrimination. Moreover, UNFCCC and
over 60 other documents address the need to ensure gender quality. In 2017, the
parties adopted the Gender Action Plan under the Lima Work Program to guide
gender-responsive approaches to climate change.!”” A gender-responsive approach
requires the full participation of women and ensuring that a just transition to a
low-carbon economy does not perpetuate gender inequality. Climate finance is
another area that requires a genderresponsive approach.!™

Pursuant to HRC resolution 41/21, the OHCHR prepared an analytical study
on the promotion and protection of rights of persons with disabilities in the con-
text of climate change.!” Noting that impairment due to disability results from
the interaction with attitudinal and environmental barriers which hinder their
full participation in society on par with others. Thus, persons with disabilities
are at risk of harm due to climate change which has both direct and indirect
impacts on the enjoyment of rights. An estimated 1 billion people who have a
disability may experience the adverse impacts more severely than others, espe-
cially during emergencies sustaining higher rates of morbidity and mortality. Both
sudden and slow-onset events can affect their access to food and nutrition, safe
drinking water, and sanitation and health care services.'’® Unfortunately, the
majority of persons with disabilities live in poverty. As the IPCC notes, poorest
people will continue to experience the worst impacts of climate change due to
lost income, displacement, hunger, and health problems. Multiple intersecting
factors of discrimination related to gender, poverty, displacement, disability, age,
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and indigeneity increase the risks of climate change experienced by persons with
disabilities. Thus, their participation will allow for tailored action that addresses
their specific needs:

A human rights-based approach ... empowers persons with disabilities as
agents of change to address the harmful impacts of climate change in their
day-to-day lives. If persons with disabilities are left out of decision-making,
that leaves them unable to contribute by identifying risk reduction and adap-

tation measures that could be effective for, and carried out by, persons with
disabilities.[?

The report discusses health care inequities, food insecurity, access to accessible
homes, water and sanitation, livelihoods and decent work and mobility faced by
persons with disabilities. While climate-induced extreme weather events was one
of the main causes of movement of 28 million people in 2018, the ability to migrate
depends on resources and mobility and those who move may be in need of refugee
protection. However, “persons with disabilities are at risk of being left behind in
a degraded environment without social and support networks when members of
their family or community move because of climate change impacts.”'’® Those
who do move also face challenges related to mobility, accessible transportation,
accommodation and services, and resettlement possibilities are often limited. The
report noted that equality and non-discrimination are fundamental principles of
the Disability Rights Convention and are interconnected with human dignity.
The Committee on the Rights of Persons with Disabilities has recognized that
climate change exacerbates inequality and vulnerability among persons with dis-
abilities and has recommended that states mainstream disability inclusion in their
policies and programs on climate change.!” The Committee warned that the
failure to take climate action constituted a breach of human rights obligations.
Referring to the UNFCCC, the Doha work program and the 2018 report of the
Adaptation Committee, the report encouraged states to adopt a participatory ap-
proach and seek input from stakeholders including persons with disabilities for
adaptation planning. Similar to the report on gender, the report recommended
fully integrating human rights and disability into climate action.!®

Pursuant to Human Rights Council resolution 44/7, in 2021, OHCHR prepared
an analytical study on the protection of rights of older persons in relation to cli-
mate change.'®! Similar to the reports discussed above, OHCHR prepared this
report after circulating a questionnaire to member states and other stakehold-
ers including national human rights institutions and civil society to solicit their
views. Noting that by 2050 there will be approximately 1.5 billion people aged 65
years and older, the report pointed out that while age itself does not make individ-
uals more vulnerable to climate change, in combination with physical, political,
economic and social factors, older persons may be at more risk as we saw during
the COVID-19 pandemic.

Older persons do not constitute a homogenous group and there is enormous
variance among them; neither is there an agreed definition. However, they are
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often overlooked in research and data collection, and individuals may not self-
identify within the “older persons” category. Human rights impacts of climate
change are aggravated by ageism and older persons are often considered as pas-
sive and incapable. They do not have a specific treaty dedicated to them and
environmental instruments often do not mention them. At the same time, cli-
mate impacts could affect older persons disproportionately. They are especially
affected by heatwaves, extreme cold and during severe weather events. During
the 2003 heatwave in Europe, 80% of additional deaths occurred in persons over
75 while during Hurricane Katrina in the US, 75% of those who died were over
the age of 60."82 Moreover, their mental health is affected due to loneliness and
isolation.

Another area that affects older persons disproportionately is human mobility.
In emergencies, they may have difficulty reaching safety while they may not be
aware of warnings and evacuation orders, especially if new technologies are used
to disseminate such information. If they are displaced, they face additional hurdles
in accessing humanitarian aid if they are unfamiliar with new technology to ac-
cess networks and information. Other rights affected include rights to food, water
and sanitation, social protection, care and support, decent work and livelihoods,
and cultural rights. The report also discussed multiple and intersecting forms of
discrimination in relation to gender, disabilities, minorities, and indigeneity.'®?

Discussing the key human rights instruments, the report pointed out that trea-
ties such as the ICCPR, ICESCR, CEDAW and the CRPD protect older persons’
human rights even though age is not specifically identified as a prohibited ground
of discrimination. Moreover, states have legal obligations to implement climate
policies that empower all people by ensuring their full participation in climate
action'* and several general comments refer to older persons.

Similar to other vulnerable groups, we should consider older persons as agents
of change due to their knowledge, expertise and leadership and they may have
more time and resources to devote to climate action. The younger generation,
who have received attention for their innovative climate action in recent years,
can learn from the experience of the older generation and build intergenerational
solidarity in the climate movement. Older persons who are in positions of power
can amplify the voices of younger people and validate their action.

The recommendations include strengthening the international legal system by
conducting empirical research on the impact of climate change on older per-
sons and their rights; including the rights of older persons in future climate COP
decisions; adopting an international legal instrument on human rights of older
person; and taking urgent action to mitigate and adapt to climate change that
protects human rights of all.'®®

3.2.3 Sustainable Development and SDGs

While many of the reports discussed above refer to sustainable development and
SDGs, OHCHR has a separate topic titled “sustainable development through
human rights.”'® OHCHR notes that the SDGs are the blueprint to achieve a
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sustainable future for all and “they address the global challenges we face, includ-
ing poverty, inequality, climate change, environmental degradation, peace and
justice.”!8” Noting that human rights are essential to achieve sustainable devel-
opment that leaves no one behind, OHCHR stressed that 2030 Agenda is firmly
anchored in human rights principles and standards.

As part of its mission, OHCHR works with states, NHRIs, civil society and
other stakeholders in several areas: intergovernmental engagement by strength-
ening the linkage between human rights and sustainable development in the
High Level Political Forum and the HRC; designing policies with the UN system
to support SDG implementation; providing human rights analysis and content
to national sustainable development strategies and plans; advocating for human
rights sensitive indicators and a rights-based approach to the collection, analysis,
and dissemination of data; and the Addis Ababa Agenda for Action'®® to revital-
ize the global partnership for sustainable development.

3.3 Conclusion

In this chapter we discussed how the two leading human rights bodies — the HRC
and OHCHR — have addressed environmental issues within their mandate. The
discussion revealed that both take the impact of environmental degradation, cli-
mate change, and unsustainable development on the enjoyment of rights very
seriously. Indeed, it was the HRC that took the unprecedented step of recognizing
the right to a healthy environment as a distinct right.

From the working group recommendations, resolutions and reports we dis-
cussed in this chapter, it is clear that environmental rights have a firm place
on the agenda of both these institutions. Likewise, sustainable development and
SDGs are firmly entrenched. Almost all the reports compiled by the OHCHR and
the resolutions adopted by the HRC after 2015 refer to 2030 Agenda, the SDGs,
and occasionally to its targets.

The trajectory of working group recommendations from older reports to later
ones is notable. Older recommendations are not very detailed and references to
the environment almost seemed to be in passing. With the worsening impacts
of climate change, many of the recent reports have very detailed discussions,
comments, and recommendations on environmental issues, climate change and
SDGs. Some of the very detailed comments and recommendations on climate
change appear on the reports of small island states and major emitters, emphasiz-
ing the need to fulfill their commitments under the Paris Agreement and coop-
erate with other states.

Likewise, very detailed comments and recommendations have been made in
relation to indigenous rights including ratifying ILO Convention 169, implement-
ing the free, prior and informed consent principle, and consulting with them,
protecting their ancestral lands and culture, and incorporating provisions of
UNDRIP into national law. A few reports have referred to the need to adopt
legislation to control the activities of transnational corporations abroad while
many have referred to the need to adopt environmental legislation, standards and
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policies, ensure consultation with affected communities, and provide reparations
for past wrongs.
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19 Mapping Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy
and Sustainable Environment, Individual Report on the UN General Assembly and the
Human Rights Council, including the Universal Periodic Review Process, Report No. 6
(December 2013) [“Mapping Report No. 6”], available at: https://www.ohchr.org/en/
special-procedures/sr-environment/mapping-report.
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20 A keyword search of working group reports during 20142021 came up with the fol-
lowing interesting results: “climate change” was mentioned 716 times, “sustainable
development” — 692 times, “SDGs” — 289 times, “environmental” — 242 times, “indig-
enous” — 585 times, “health” — 243 times, “disaster” — 295 times, “water” — 146 times,
“food” — 81 times, “adaptation” — 63 times, and “mitigation” — 42 times.

21 Mapping Report No. 6, supra note 19.

22 Ibid.

23 Bolivia report, supra note 17.

24 Report of the Working Group on the Universal Periodic Review, Plurinational State of
Bolivia, A/HRC/43/7 (20 December 2019) [“2019 Bolivia report”]; ECLAC, Regional
Agreement on Access to Information, Public Participation and Justice in Environmental
Matters in Latin America and the Caribbean (27 September 2018), available at: https://
www.cepal.org/en/escazuagreement.

25 Report of the Working Group on the Universal Periodic Review, Kazakhstan, A/
HRC/43/10 (20 December 2019) [“Kazakhstan report”].

26 Report of the Working Group on the Universal Periodic Review, Iraq, A/HRC/43/14 (20
December 2019).

27 Report of the Working Group on the Universal Periodic Review, Bosnia and Herzegovina,
A/HRC/43/17 (19 December 2019). This is one of the few references to rights of older
persons.

28 Report of the Working Group on the Universal Periodic Review, Guinea, A/HRC/44/5 (20
March 2020).

29 A similar recommendation was made on the reports of Lao, Kenya, Nicaragua. See
also discussion in Section 3.1.2.4.

30 Report of the Working Group on the Universal Periodic Review, Lao People’s Democratic
Republic, A/HRC/44/6 (17 March 2020) [“Lao report”].

31 Report of the Working Group on the Universal Periodic Review, Democratic Republic of
the Congo, A/HRC/42/5 (5 July 2019).

32 Report of the Working Group on the Universal Periodic Review, Uruguay, A/HRC/41/18
(18 April 2019) [“Uruguay report”].

33 Report of the Working Group on the Universal Periodic Review, Chile, A/HRC/41/6 (2
April 2019) [“Chile report”].

34 Report of the Working Group on the Universal Periodic Review, Chile, A/HRC/26/5 (2
April 2014).

35 Report of the Working Group on the Universal Periodic Review, Viet Nam, A/HRC/41/7
(28 March 2019) [“Viet Nam report”].

36 Report of the Working Group on the Universal Periodic Review, Nauru, A/HRC/31/7 (16
December 2015).

37 Report of the Working Group on the Universal Periodic Review, Nigeria, A/HRC/40/7 (26
December 2018).

38 Report of the Working Group on the Universal Periodic Review, Nigeria, A/HRC/25/6 (16
December 2013).

39 Report of the Working Group on the Universal Periodic Review, China, A/HRC/40/6 (26
December 2018) [“China report”].

40 Report of the Working Group on the Universal Periodic Review, Costa Rica, A/HRC/27/12
(7 July 2014) [“Costa Rica report”).

41 Report of the Working Group on the Universal Periodic Review, Suriname, A/HRC/33/4
(1 July 2016) [“Suriname report”].

42 Report of the Working Group on the Universal Periodic Review, Ecuador, A/HRC/36/4
(10 July 2017) [“Ecuador report”].

43 Report of the Working Group on the Universal Periodic Review, Maldives, A/HRC/30/8
(13 July 2015).

44 Report of the Working Group on the Universal Periodic Review, Former Yugoslav Republic
of Macedonia, A/HRC/26/10 (26 March 2014).
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45 Report of the Working Group on the Universal Periodic Review, Bhutan, A/HRC/27/8 (1
July 2014).

46 Report of the Working Group on the Universal Periodic Review, Tuvalu, A/HRC/10/84 (9
January 2009), 9 21.

47 Ibid., T 15.

48 Report of the Working Group on the Universal Periodic Review, Tuvalu, A/HRC/24/8 (5
July 2013).

49 Report of the Working Group on the Universal Periodic Review, Solomon Islands, A/
HRC/32/14 (13 April 2016) [“Solomon Islands report”], It is not clear what a “national
protection group” is.

50 Ibid. This is the first time a reference was made to the REDD program and forest
carbon stocks.

51 Report of the Working Group on the Universal Periodic Review, Italy, A/HRC/43/4 (27
December 2019). The exact recommendation appears on the report of Gambia, San
Marino, Kazakhstan, Angola, Iran, Madagascar, Iraq, Slovenia, Egypt, Bosnia and
Herzegovina, Portugal (with an addition of indigenous and marginalized commu-
nities), Bhutan (with a reference to devising holistic strategies on managing climate
change and its impacts on livelihoods), Albania, Cote d'Ivoire, Mauritius, China, and
Belize. On the report of El Salvador recommendation was made to ensure that these
groups participate in the implementation of the National Plan on Climate Change;
take steps to mitigate the effects of climate change; strengthen the national strategy
to address climate change; and establish a mechanism to respond to droughts. While
Uruguay welcomed efforts to ratify the Escazi Agreement, it was not included in the
recommendations, Report of the Working Group on the Universal Periodic Review, El
Salvador, A/HRC/43/5 (2 January 2020).

52 Report of the Working Group on the Universal Periodic Review, Kyrgyzstan, A/HRC/44/4
(19 March 2020). The exact recommendation appears in the report on Guinea, Lao,
Spain and Lesotho.

53 2019 Bolivia report, supra note 24.

54 Report of the Working Group on the Universal Periodic Review, Spain, A/HRC/44/7 (18
March 2020).

55 Report of the Working Group on the Universal Periodic Review, Lesotho, A/HRC/44/8
(18 March 2020). NDCs are the commitments that states have made to reduce their
GHG emissions under the Paris Agreement.

56 Report of the Working Group on the Universal Periodic Review, Fiji, A/HRC/43/8 (23
December 2019).

57 Similar recommendation was made on the report of Chile, see Chile report, supra
note 33.

58 Ibid.

59 Report of the Working Group on the Universal Periodic Review, Islamic Republic of Iran,
A/HRC/43/17 (27 December 2019).

60 Report of the Working Group on the Universal Periodic Review, Kenya, A/HRC/44/9 (20
March 2020).

61 Report of the Working Group on the Universal Periodic Review, Nicaragua, A/HRC/42/16
(5 July 2019) [“Nicaragua report”]. Similar recommendation was made on the report
of Ethiopia and to strengthen national disaster preparedness plans to adapt to the
changing climate and to reduce the risk of future disasters and address risks of gen-
der-based violence; continue to implement national strategy countering the effects of
climate change, including adaptation and mitigation and integration of disaster risk
reduction, Report of the Working Group on the Universal Periodic Review, Ethiopia, A/
HRC/42/14 (5 July 2019). Similar recommendations were made on the report of Costa
Rica, Albania, Cote d'Ivoire, Equatorial Guinea, and Brunei Darussalam.

62 Nicaragua report, supra note 61. It was also recommended to protect ancestral cul-
tural identity of indigenous peoples.
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63 Report of the Working Group on the Universal Periodic Review, Costa Rica, A/
HRC/42/122 (5 July 2019).

64 Report of the Working Group on the Universal Periodic Review, Democratic People’s
Republic of Korea, A/[HRC/42/10 (25 June 2019).

65 Report of the Working Group on the Universal Periodic Review, Comoros, A/HRC/41/12
(25 April 2019) [“Comoros report”].

66 Report of the Working Group on the Universal Periodic Review, Vanuatu, A/HRC/41/10
(5 April 2019).

67 The different formulation of the recommendation by Fiji on this report is noteworthy.
On many other reports, Fiji's recommendations have been very similar, using almost
identical language. Barbados and Iceland also recommended including women in the
decision-making process.

68 The continued reference to natural disasters, even in the context of climate change
is disconcerting and misleading. This can be seen in the work of most human rights
bodies discussed in the book.

69 Viet Nam report, supra note 35.

70 China report, supra note 39.

71 Ibid.

72 It is noteworthy that the CBDR principle is referred to here (although the wording is
modified).

73 Report of the Working Group on the Universal Periodic Review, USA, A/HRC/30/12 (20
July 2015) [“USA report”].

T4 Report of the Working Group on the Universal Periodic Review, Tuvalu, A/HRC/39/8 (10
July 2018).

75 Report of the Working Group on the Universal Periodic Review, Kiribati, A/HRC/29/5 (13
April 2015).

76 Ibid.

77 Report of the Working Group on the Universal Periodic Review, India, A/HRC/35/10
(17 July 2017). On Iceland’s report, it was recommended moving towards increased
renewable energy production, in line with their pledges on climate action.

78 The formulation referred to by China on many of its recommendations is rather cu-
rious — sometimes it referred to economic and social sustainable development and at
other times it referred sustainable economic and social development and seems to
give primacy to economic and social development at the expense of the environment,
ignoring the environmental dimension of sustainable development.

79 Kazakhstan report, supra note 25.

80 Bolivia report, supra note 24.

81 Report of the Working Group on the Universal Periodic Review, Angola, A/HRC/43/11
(11 December 2019).

82 Report of the Working Group on the Universal Periodic Review, Egypt, A/HRC/43/16 (27
December 2019). Similar recommendation was made on the report of Afghanistan.

83 A similar recommendation was made on the report of Comoros and the need to
establish a national body to coordinate reports on human rights and SDGs in a com-
prehensive manner and to use the 3rd cycle recommendations to generate data to
support the implementation of SDGs and improve human rights, see Comoros report,
supra note 65.

84 Lao report, supra note 30. On the report on Spain, it was recommended promot-
ing economic, social and sustainable development to better protect rights of vulnera-
ble groups (emphasis added). It is not clear why economic and social development
was added to sustainable development as the latter encompasses both economic and
social development together with environmental protection. On the report of Lao,
reference was made to economic and social sustainable development to reduce those
living in poverty (emphasis added). Reference was made to sustainable economic and
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social development on the reports of Dominica, Cote d’Ivoire, Brunei Darussalam,
and Dominican Republic.

85 Report of the Working Group on the Universal Periodic Review, Ethiopia, A/HRC/42/14
(5 July 2019). Similar recommendation was made on the report of Cote d’Ivoire, Equa-
torial Guinea, Uruguay and Chile (also referred to integrating good practices of im-
plementing UPR recommendations into national reviews on SDGs), Cyprus (place
human rights at the heart of the framework for achieving SDGs and continue to im-
plement the 2030 Agenda with a focus on all goals that are directly related to human
rights), Vanuatu (promoting an integrated approach to human rights and SDGs and
implement the national plan for sustainable development to reduce poverty and raise
living standards).

86 Report of the Working Group on the Universal Periodic Review, Brunei Darussalam, A/
HRC/42/11 (25 June 2019).

87 Report of the Working Group on the Universal Periodic Review, Kenya, A/HRC/44/9 (20
March 2020).

88 Democratic Republic of the Congo, Belize, Russian Federation (including ratifying
the Convention against Statelessness and the Biosafety Protocol to the Convention
on Biological Diversity). Similar recommendation on the report of Philippines, Report
of the Working Group on the Universal Periodic Review, Philippines, A/HRC/36/12, (18
July 2017).

89 This recommendation was made for 42 countries. On a few reports, it was recom-
mended to ratify other treaties as well. Examples include: Dominican Republic,
North Macedonia, Cyprus, Bangladesh, Canada (ratify human rights treaties that
have not been ratified including the one on Statelessness and Convention on Migrant
Workers and Statelessness), New Zealand (ratify Optional Protocol to the ICESCR),
Russian Federation (formally endorse UNDRIP), and Zambia and Japan (sign the
Treaty on Prohibition of Nuclear Weapons).

90 Report of the Working Group on the Universal Periodic Review, Brazil, A/HRC/36/11
(18 July 2017) [“Brazil report”]. Similar recommendations were made for Ecuador, see
Ecuador report, supra note 42.

91 Brazil report, supra note 90.

92 Ibid. Similar recommendation was made on the report of Venezuela.

93 Report of the Working Group on the Universal Periodic Review, Nicaragua, A/HRC/27/16
(1 July 2014).

94 A similar recommendation was made for Venezuela, especially with regard to their
ancestral land and for Papua New Guinea, Report of the Working Group on the Uni-
versal Periodic Review, Papua New Guinea, A/HRC/33/10, (13 July 2016) [“Papua New
Guinea report”]. On Uruguay’s report it was also recommended recognizing their
identity, ethnic and cultural pre-existence, Uruguay report, supra note 32.

95 Report of the Working Group on the Universal Periodic Review, Norway, A/HRC/42/3
(28 June 2019). On Suriname’s report, it was recommended respecting the rights of
indigenous people related to their land, culture and resources, see Suriname report,
supra note 41.

96 Uruguay report, supra note 32. Similar recommendations on the report of Malaysia.

97 Report of the Working Group on the Universal Periodic Review, Cambodia, A/HRC/41/17
(5 April 2019). Similar recommendation was made on Papua New Guinea’s report
(take measures to prevent land grabbing and illegal logging and ensure that future
actions are based on respect for human rights and environmental protection).

98 Chile report, supra note 33. Similar recommendations on the report of Niger.

99 Report of the Working Group on the Universal Periodic Review, New Zealand,
A/HRC/41/4 (1 April 2019).

100 USA report, supra note 73.
101 Suriname report, supra note 41.
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102 A similar recommendation was made to Costa Rica, see Costa Rica report, supra note 40.

103 Report of the Working Group on the Universal Periodic Review, Australia, A/HRC/31/14
(13 January 2016).

104 Chile report, supra note 33.

105 China report, supra note 39.

106 Report of the Working Group on the Universal Periodic Review, UK and Northern Ireland,
A/HRC/36/9, (14 July 2017).

107 Ecuador report, supra note 42.

108 Solomon Islands report, supra note 49.

109 Papua New Guinea report, supra note 94.

110 Resolution 48/13, supra note 11.

111 United Nations Conference on the Human Environment (5-16 June 1972), Stockholm,
see: https://www.un.org/en/conferences/environment/stockholm1972.

112 Resolution 48/13, supra note 11, Preamble.

113 Ibid.

114 Ibid., 99 1-3.

115 The UNGA adopted a resolution almost identical to the HRC resolution declaring a
right to a clean, healthy and sustainable environment as a human right. The human
right to a clean, healthy and sustainable environment, AJ/76/L.75 (26 July 2022).

116 See Badrinarayana, D. (May/June 2022) “The Hard Expectations of Soft Law,” and
Atapattuy, S., “A Human Right Whose Time Has Come,” Centerpiece and Sidebar,
Environmental Law Institute’s The Environmental Forum, vol. 39, no. 3, available at:
https://www.eli.org/the-environmental-forum/hard-expectations-soft-law.

117 Resolution 16/11, A/HRC/RES/16/11 (12 April 2011), 9 1.

118 Resolution 19/10, A/HRC/RES/19/10 (19 April 2012).

119 Resolution 25/21, A/HRC/RES/25/21 (15 April 2014).

120 Resolution 28/11, A/HRC/RES/28/11 (17 April 2015). A similar request was made by
resolution 34/20 to convene an expert seminar. See also resolution 31/8.

121 Resolution 34/20, A/HRC/RES/34/20 (6 April 2017).

122 Referred to in Chapter 2.

123 Resolution 7/23, A/HRC/RES/7/23 (28 March 2008), Preamble.

124 This study is discussed in Section 3.2.2.

125 Resolution 10/4, A/HRC/RES/10/4 (25 March 2009).

126 Ibid. The work of special mandate holders is discussed in Chapter 4.

127 Resolution 38/4, A/HRC/RES/38/4 (16 July 2018).

128 Ibid. It again encouraged special mandate holders to consider climate change within
their respective mandates. The OHCHR reports referred to in these resolutions are
discussed in the next section.

129 See Mary Robinson Foundation — Climate Justice, Geneva Pledge on Human Rights
and Climate Action announced (13 February 2015), https://www.mrfcj.org/resources/
geneva-pledge-human-rights.

130 Resolution 41/21, A/HRC/RES/41/21 (23 July 2019).

131 Resolution 47/24, A/HRC/RES/47/24 (26 July 2021).

132 Ibid., 99 3—4 (emphasis added).

133 See Report of the Secretary General, The impact of climate change on the human rights
of people in vulnerable situations, A/HRC/50/57 (6 May 2022). This report is not dis-
cussed here as it is not by one of the institutions discussed in this volume.

134 A special rapporteur position was created by Resolution 48/13 on climate change and
human rights.

135 Resolution 48/13, supra note 11, preamble.

136 UNDP, OHCHR & UN Development Coordination Office, UN Good Practices: How
the Universal Periodic Review Process Supports Sustainable Development, (24 February
2022), available at: https://www.undp.org/publications/un-good-practices-how-universal-
periodic-review-process-supports-sustainable-development.
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137 Ibid.

138 See OHCHR and Climate Change: https://www.ohchr.org/en/climate-change (empha-
sis added).

139 See Contributions of the Right to Health Framework to the Effective Implementation and
Achievement of the Health-Related Sustainable Development Goals, Report of the United
Nations High Commissioner for Human Rights, A/HRC/38/37 (20 April 2018). The
report refers to specific health-related goals and targets in Agenda 2030 which include
avoiding deaths and illnesses from hazardous chemicals and air, water and soil pollution
and contamination (Target 3.9).

140 See OHCHR and the Right to Health: https://www.ohchr.org/en/health.

141 See Chapter 6.

142 OHCHR and the Right to Health, supra note 140.

143 See OHCHR and the Rights to Water and Sanitation: https://www.ohchr.org/en/
water-and-sanitation.

144 See OHCHR, Human Rights Topics: Water and Sanitation: https://www.ohchr.orgfen/
topic/water-and-sanitation.

145 UN Water, Eliminating Discrimination and Inequalities in Access to Water and Sanitation
(8 May 2015), available at: https://www.ohchr.org/sites/default/files/Documents/Issues/
Water/DiscriminationPolicy.pdf.

146 Ibid.

147 See OHCHR and the Right to Food: https://www.ohchr.org/en/food.

148 Report of the Office of the UN High Commissioner for Human Rights on the Relation-
ship Between Climate Change and Human Rights, A/HRC/10/61 (15 January 2009)
[“OHCHR report”].

149 This principle forms part of the legal architecture of the climate regime and is included
as one of the principles in Article 3 of the UNFCCC.

150 OHCHR report, supra note 148, 9 18.

151 Ibid., 9 42 (footnotes omitted).

152 Ibid., T 56.

153 Ibid., T 60.

154 REDD program refers to Reducing Emissions from Deforestation and Forest Degra-
dation, a solution put in place to address deforestation as well as climate change. See
https://redd.unfccc.int.

155 OHCHR report, supra note 148, 9 70 (footnotes omitted). This view seems to have
changed since then. See Torres Islanders case (Chapter 5) and Sacchi v Argentina
(Chapter 8).

156 Ibid., 99 84-85.

157 Key Messages on Human Rights and Climate Change (July 2016), https://www.ohchr.
org/sites/default/files/KeyMessages_on_HR_CC.pdf.

158 Ibid. In addition, several publications discuss the link between human rights and en-
vironmental degradation including desertification, biodiversity loss and COVID-19.
These documents are available here: https://www.ohchr.org/en/climate-change.

159 Summary of the Panel Discussion on Human Rights, Climate Change, Migrants and Per-
sons Displaced across International Borders Report of the Office of the United Nations
High Commissioner for Human Rights, A/HRC/37/35 (14 November 2017) [“Panel re-
port”], https:/fundocs.org/A/HRC/37/35.

160 Ibid., T 6.

161 Ibid., 9 8.

162 Ibid., 9 12.

163 Nansen Initiative, Disaster-induced Cross-border Displacement (December 2015),
https://disasterdisplacement.org/wp-content/uploads/2014/08/EN_Protection_
Agenda_Volume_I_-low_res.pdf.

164 It is noteworthy that a recommendation was not made to adopt international laws to
protect cross border migrants affected by climate change.
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165 Under the 1951 Convention Relating to the Status of Refugees, only political refugees
are protected as persecution based on certain grounds must be established. A protec-
tion gap thus exists with regard to “climate refugees” which is not a legally accepted
term either.

166 Panel report, supra note 159, T 40.

167 It is noteworthy that the CBDR principle is mentioned here in the context of human
rights principles.

168 Panel report, supra note 159, I 54.

169 Tt should be pointed out that reference is made, yet again, to natural disasters.

170 Panel report, supra note 159, q 61.

171 Analytical Study on Gender-Responsive Climate Action for the Full and Effective Enjoy-
ment of the Rights of Women, A/HRC/41/26 (1 May 2019) [“Gender study”], https://
undocs.org/A/HRC/41/26.

172 Ibid., 9 4 (footnotes omitted).

173 See UNFCCC, The Enhanced Lima Work Programme on Gender: https://unfccc.int/
topics/gender/workstreams/the-enhanced-lima-work-programme-on-gender. Other rel-
evant instruments discussed include the 2030 Agenda, Sendai Framework for Disaster
Risk Reduction, Beijing Declaration and the Addis Ababa Declaration.

174 Gender study, supra note 171, 9 47. In addition, a panel discussion was held on wom-
en’s rights and climate change, A/HRC/42/26 (24 July 2019), summary report availa-
ble at: https://undocs.org/A/HRC/42/26.

175 Analytical Study on the Promotion and Protection of the Rights of Persons with Disabil-
ities in the Context of Climate Change Report of the Office of the United Nations High
Commissioner for Human Rights, A/HRC/44/30 (22 April 2020) [“Disability study”],
available at: https://undocs.org/A/HRC/44/30.

176 1Ibid., 9 5.

177 1bid, 9 7.

178 Tbid., 9 21.

179 See Chapter 9.

180 Disability study, supra note 175, 9 39.

181 Analytical Study on the Promotion and Protection of the Rights of Older Persons in the
Context of Climate Change, Report of the Office of the United Nations High Commis-
sioner for Human Rights, A/HRC/47/46 (30 April 2021), available at: https://undocs.
org/A/HRC/47/46.

182 Ibid., T 9.

183 Ibid., T 64.

184 Ibid., T 41.

185 Ibid., I9 67-68.

186 See Human Rights Topics: Sustainable Development through Human Rights: https://
www.ohchr.org/en/topic/sustainable-development-through-human-rights.

187 Ibid.

188 Addis Ababa Action Agenda of the Third International Conference on Financing for
Development (13-16 July 2105), available at: https://sustainabledevelopment.un.org/
content/documents/2051AAAA_Outcome.pdf.
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4  Special Procedures

Mandate Holders

4.1 Introduction

As noted in Chapter 2, there are several special procedures mandate holders
whose mandate implicates environmental issues.! Of the 44 thematic mandates,
several mandate holders have discussed environmental issues especially climate
change to the extent these issues overlap with their mandates. These include
the Special Rapporteurs on: Right to Food; Cultural Rights; Right to Develop-
ment; Rights of Persons with Disabilities; Right to Health; Right to Housing and
Adequate Standard of Living; Rights of Indigenous Peoples; Extreme Poverty and
Human Rights; Hazardous Substances and Waste; and Safe Drinking Water and
Sanitation as well as the Working Group on Human Rights and Transnational
Corporations and other Business Enterprises. Some Special Rapporteurs have is-
sued special reports on the link between climate change and their mandate.’

As discussed in Chapter 2, a mandate was created in 1990 specifically on human
rights and the environment. Although several reports were submitted including
a set of draft articles, these were never adopted by the UN. With consequences
of climate change becoming increasingly visible with serious ramifications for
human beings, interest in the link between human rights and environmental
protection resurfaced with calls for the creation of a special mandate. This call
culminated in the appointment of an independent expert on human rights and
the environment in 2012 which was later converted to a special rapporteur po-
sition. A separate mandate was created on climate change and human rights in
2021. This chapter will survey these developments.

Moreover, several special mandate holders are currently working on reports on
climate change and/or environmental degradation. For example, the Special Rap-
porteur on Racial Discrimination is doing her next report on Climate Justice, Envi-
ronmental Racism, and Racial Equality and has invited comments and suggestions.>

4.2 Appointment of a Special Rapporteur on Human Rights
and the Environment

As noted, the UN Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities appointed a Special Rapporteur in 1990 to study the relationship
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between human rights and the environment. Ms. Fatma Zohra Ksentini was ap-
pointed to the position. She submitted four reports including a note during her
tenure as Special Rapporteur and a set of draft articles on human rights and the
environment.

She identified several environmental principles that have become binding on
states: assessing the environmental consequences of activities; informing other
states of potential transboundary impacts; consulting with potential victims
where there are transboundary impacts; urgently informing other states and pro-
viding mutual assistance in the event of accidents; and providing access to reme-
dies to citizens of the victim state on the basis of non-discrimination. The report
made specific reference to Principles 1 and 21 of the Stockholm Declaration and
concluded that the relationship between the environment, development, satis-
factory living conditions, dignity, and well-being “constitute recognition of the
right to a healthy and decent environment, which is inextricably linked, both
individually and collectively, to universally recognized fundamental human rights
standards and principles...”* While the Stockholm Declaration discusses these
inter-linkages, that by itself does not mean that there exists a separate right to a
healthy environment. In fact, it took the UN over 25 years since the submission
of this report to recognize a distinct right to a healthy environment.

The draft principles on human rights and the environment which were ap-
pended to the final report specifically recognized that “sustainable development
links the right to development and the right to a secure, healthy and ecologically
sound environment” and that human rights violations lead to environmental
degradation and vice versa. The draft principles endorsed a substantive right to
a healthy environment: “All persons have the right to a secure, healthy and eco-
logically sound environment. This right and other human rights... are universal,
interdependent and indivisible.”®

Other substantive rights included: freedom from pollution, the right to pro-
tection and preservation of air, soil, water, sea-ice, flora, fauna, and essential pro-
cesses and areas necessary to maintain biodiversity and ecosystems, right to safe
and healthy food and water, right to a healthy working environment, and right to
adequate housing. While some of the rights included are established rights under
international law and their inclusion here only reinforces them, the other “rights”
are clearly lex ferenda and clearly go beyond the parameters of traditional human
rights law.’

The draft articles endorsed the right of indigenous peoples to control their
lands, territories, and natural resources and to maintain their traditional way of
life. In addition, they have the right to protection against any action that may
result in the destruction of their territories. Procedural rights are also included
in the draft articles including the right to environmental and human rights
education.

The draft articles are noteworthy for the inclusion of duties of states and people
and provide that all persons have the duty to protect and preserve the environment.
Furthermore, in order to ensure the right to a healthy environment, states have to
adopt administrative, legislative, and other measures to effectively implement the
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rights in the Declaration with the aim of preventing environmental harm. The
draft articles contain an elaborate list of measures that states must take, including
disseminating environmental information; conducting the environmental impact
of activities; ensuring public participation in decision-making; providing effective
remedies; and licensing and regulation of substances and activities that are harm-
ful to the environment. The draft Declaration is unprecedented as it extends
its reach to cover activities of transnational corporations which pose significant
challenges for both international and national law and have been responsible for
gross human rights violations and severe environmental damage in host coun-
tries.® Unfortunately, the draft Declaration or even a watered-down version was
never adopted; it seems destined to gather dust in the UN archives.

4.3 Special Rapporteur on the Implications for Human Rights
of the Environmentally Sound Management and Disposal
of Hazardous Substances and Wastes

Although the work of the Special Rapporteur on Hazardous Substances is not
usually referenced when discussing the link between human rights and the en-
vironment, exposure to hazardous substances clearly has human rights implica-
tions. When creating the mandate in 1995, the Commission on Human Rights
recognized that the illicit traffic and dumping of toxic products and wastes pose a
serious threat not only to the environment, but also to the enjoyment of human
rights.”

The mandate of the Special Rapporteur was strengthened and expanded in
2011 to cover not only the illicit movement but also the whole life-cycle of haz-
ardous materials.'° The Special Rapporteur was tasked “to monitor the adverse
effects that the generation, management, handling, distribution and final disposal
of hazardous substances and wastes may have on the full enjoyment of human
rights...”!! The expanded mandate included information on: human rights issues
raised by transnational corporations and other business enterprises by hazardous
substances and wastes; support and assistance to victims of human rights vio-
lations; and ambiguities in international instruments that allow the movement
and dumping of such substances.!? In 2012, the mandate was further expanded to
cover the protection of human rights defenders given the increasing incidents of
their victimization."

Five special rapporteurs have been appointed to date under this mandate. The
previous Special Rapporteur, Okechukwu Ibeanu, noted in his report that de-
veloping countries accept hazardous products and toxic wastes due to poverty
but lack disposal facilities placing the human rights of local populations at risk.
Moreover, women, children, and youth are particularly at risk because they are
often among the poorest and therefore likely to work in polluting industries and
the Special Rapporteur called for greater attention to the gender and age aspects.
He pointed out that states, corporations and other private entities do not share
vital information about the potential effects of pollution and irreversible dam-
age to the environment and even when an incident occurs, they are reluctant to
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divulge information and often give false information misleading the public. The
Special Rapporteur considered that rights to information and participation are
both rights in themselves and also essential for the enjoyment of other rights and
play an important role in the context of illicit movement and dumping of toxic
products. He pointed out that the rights to information and participation in rela-
tion to both human rights and environmental protection are well reflected in the
international legal framework under both areas of law.1

The current Special Rapporteur, Baskut Tuncak, noted in his preliminary re-
port that his mandate reflects current issues in both environmental and human
rights laws!” and that modern laws “increasingly embraced a life-cycle approach
to chemicals management, helping to reduce the human rights implications of
hazardous substances and wastes.”'® This mandate overlaps with that of the Inde-
pendent Expert (now Special Rapporteur) on Human Rights and Environment,
to which we now turn.

4.4 Independent Expert on Human Rights and the
Environment

The HRC, by resolution 19/10, established the mandate for an independent expert
on human rights and the environment in 2012. The mandate included: studying
the human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment; identifying best practices relating to the use of human
rights obligations in relation to environmental protection; and preparing a com-
pendium of best practices."” John Knox was appointed as the Independent Expert.

In his first report the Independent Expert noted that environmental rights are
a latecomer to the human rights field but in recent years environmental concerns
have moved from the periphery to the center of human efforts. The close relation-
ship between human rights and the environment has led to two developments:
the recognition of an explicit right to a healthy environment; and increased at-
tention paid to the environment in relation to existing rights such as the rights to
life and health.'® At the global level, more attention has been paid to “greening”
existing rights, which has resulted in identifying rights affected by environmen-
tal degradation (substantive rights); and rights that support better environmental
policymaking (procedural rights).”” The obligations that human rights law im-
poses in relation to environmental protection are less clearly understood and need
further clarity so that states can fulfill those obligations fully.?

In his second report (“Mapping Report”), the Independent Expert mapped
the human rights obligations relating to the environment with an extensive re-
view of global and regional sources.?! He identified three sets of human rights
obligations relating to the environment: substantive, procedural, and those appli-
cable to vulnerable groups. Procedural obligations — which are now firmly estab-
lished — include the duty to assess environmental impacts on human rights, the
obligation to provide information, facilitate participation, and provide access to
remedies. Substantive obligations include the duty to adopt legal and institutional
frameworks “that protect against environmental harm that interferes with the
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enjoyment of human rights, including harm caused by private actors.”?* More-
over, states may have additional obligations to protect particularly vulnerable
groups such as women, children and indigenous groups. The Independent Expert
concluded: while human rights obligations relating to the environment are still
evolving, they are already clear enough to provide guidance to states.”? In his good
practices report, he identified two thematic areas that need further clarification:
human rights obligations relating to transboundary environmental harm includ-
ing climate change; and those relating to protecting the rights of environmental
human rights defenders.24

4.5 Special Rapporteur on Human Rights and Environment

As noted, in 2015 the mandate of the Independent Expert was converted to a
special rapporteur position. As Special Rapporteur, John Knox submitted four
reports to the HRC — climate change (2016),%5 biodiversity (2017),%6 children’s
rights (2018),%" and the final report with Framework Principles on Human Rights
and the Environment appended (2018).2

In his report on climate change, the Special Rapporteur noted that pursuant
to the HRC resolution 7/23 the OHCHR prepared an analytical report on the
link between climate change and human rights. While acknowledging the link
between climate change and human rights, the Special Rapporteur did not read-
ily accept that climate change violated human rights law, but stressed the impor-
tance of bringing a human rights perspective to climate change.?” Of course, the
main challenge is the structure of human rights itself — because human rights
operate vertically between states as duty bearers and people as rights holders, if
damage originates from a source outside the territory, are states still liable under
human rights law?’® However, as the Committee on the Rights of the Child rec-
ognized in its groundbreaking decision in Sacchi v. Argentina, the global nature of
climate change does not absolve states of their individual responsibility to address
climate change.’! As the more recent decision of the Human Rights Committee
in Torres Islanders case indicated, states have obligations relating to both mitiga-
tion and adaptation and can be held liable for failure to fulfill them.

In his report on biodiversity and human rights, one of the first reports to discuss
this link, the Special Rapporteur noted:

The full enjoyment of human rights, including the rights to life, health, food
and water, depends on the services provided by ecosystems. The provision of
ecosystem services depends on the health and sustainability of ecosystems,
which in turn depend on biodiversity. The full enjoyment of human rights
thus depends on biodiversity, and the degradation and loss of biodiversity
undermine the ability of human beings to enjoy their human rights.*?

He was, however, careful to note that biodiversity has intrinsic value that may
not be captured within a human rights framework. He pointed out that while
the importance of a healthy environment is widely recognized, the relationship
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between human rights and biodiversity is not well understood. Human beings
depend on the environment for their very survival. However, biodiversity and
ecosystems are coming under increasing threat which, in turn, has an impact on
human beings and their rights. The rights that are at risk of being infringed in-
clude the rights to life, health, food, water, culture, an adequate standard of living,
and non-discrimination. In addition, the report points out that loss of biodiversity
often results from and reinforces existing patterns of discrimination, and some
communities are disproportionately affected.

The report also discussed procedural and substantive human rights obligations
relating to the conservation and sustainable use of biodiversity.’* While states
have the discretion to strike a balance between environmental protection and
other legitimate societal needs, the balance must be reasonable and should not
result in unjustified, foreseeable infringements of human rights. States’ duty to
safeguard biodiversity to protect rights from infringement extends to environ-
mental harm from private actors, and businesses have a responsibility to respect
the rights relating to biodiversity as well. The report highlighted the importance
of the principle of cooperation in protecting biodiversity and ecosystem services.

4.5.1 Framework Principles on Human Rights and Environment

Sixteen principles were included in the Framework Principles as well as com-
mentary to each principle. Before these principles were finalized, draft guidelines
were published and circulated among various stakeholders requesting written
comments. An expert seminar and a public consultation were also held before
the principles were finalized. Soliciting broad participation by many stakehold-
ers in this endeavor allowed many voices to be heard and many concerns to be
addressed. The Framework Principles were appended to the final report of the
Special Rapporteur and was submitted to the HRC in 2018.

The report was careful to point out that the principles included there do not
create new obligations. Rather, they reflect the application of existing human
rights obligations in relation to environmental issues. States should thus accept
the framework principles as a reflection of actual or emerging international hu-
man rights law. While not all states may have accepted all the obligations in-
cluded there, they reflect broad consensus or, at a minimum, best practices.35
When he submitted the report to the HRC, the Special Rapporteur stated that
it is high time that the international community recognized a human right to a
healthy environment*® and requested the HRC to support its recognition.’’

While the Framework Principles are a major step forward (even though they
have not yet been formally adopted), it is regrettable that many of these principles
are framed in soft language. If, as the Special Rapporteur points out, these prin-
ciples are already part of international law and in fact they are, then there is no
reason why they should be so framed even though soft language may be politically
more palatable. This could have the unfortunate effect of diluting existing obliga-
tions with states treating them as being voluntary, not obligatory.
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4.5.2 David Boyd as Special Rapporteur

David Boyd succeeded John Knox as the new Special Rapporteur and began his
term in August 2018. Since then, he has submitted several thematic reports: clean
air;’® safe climate;” good practices;40 healthy biosphere;“ global water crisis: ¥
healthy and sustainable food:® and non-toxic environment to live, work, and
play.** In his first report to the General Assembly, he summarized the develop-
ments relating to environmental rights and stressed the importance of imple-
menting and enforcing environmental standards in a non-discriminatory and
non-retrogressive manner.*’ With regard to the transboundary and/or global di-
mension of many of the environmental challenges, the Special Rapporteur noted
that the obligation of states to cooperate requires states to work together to ad-
dress transboundary and global environmental threats to human rights.

Special Rapporteur discussed the vulnerability of certain groups that are most
at risk from environmental degradation and the need to respect, protect, and
fulfill their rights. These include indigenous peoples, children, women and girls,
older persons, persons living in poverty, minorities, and displaced populations
and refugees. He noted that “these vulnerabilities often overlap... compounding
the risks of environmental harm and the concomitant violation of their human
rights”*" The report also highlighted the need to protect environmental human
rights defenders who are targeted because of their work; on average, four defend-
ers are killed every week and many more are subjected to violence.*® The Spe-
cial Rapporteur called upon the UN to formally recognize the human right to a
healthy environment, pointing out that “it is beyond debate that human beings
are wholly dependent on a healthy environment in order to lead dignified, healthy
and fulfilling lives”* He believed that if the UDHR were to be drafted today, it
is hard to imagine that it will not include a right to a healthy environment and
enumerated the tangible benefits of such recognition. He identified several ways
to recognize this right: adopt a new international treaty such as the Global Pact
for the Environment; develop an additional protocol to an existing human rights
treaty, perhaps the ICESCR; and the most expeditious approach is to adopt a
UNGA resolution. He believed that the right to a healthy environment meets
each of the substantive and procedural requirements to recognize a new right as
acknowledged by the GA in its resolution 41/120 of 1986.”° He noted that this
right is an umbrella term encompassing both procedural and substantive com-
ponents. Substantive components are: access to clean air; access to clean water
and adequate sanitation; healthy and sustainably produced food; a safe climate;
healthy biodiversity and ecosystems; and non-toxic environments in which to
live, work and play.”! The procedural components are access to information, pub-
lic participation, and access to justice.’® Each of the subsequent reports submitted
by him elaborated on the substantive components.

Boyd’s first thematic report focused on clean air as a vital element of the right to
a healthy environment.”® The report noted that air pollution causes a wide range
of health effects including respiratory illness and infections,”* and that more than
90% of the world’s population lives in regions that exceed WHO guidelines for
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ambient air quality which means over 6 billion people including 2 billion children
are breathing polluted air. Moreover, similar to most environmental issues, both
indoor and outdoor pollution disproportionately affects poor people and poor
communities. Just as there are environmental injustices within nations, there is a
widening disparity in air quality between nations. While more affluent countries
have seen improvements in air quality, it has worsened in poorer countries. More-
over, there is a relationship between air pollution and climate change and many
of the same activities that harm air quality also contribute to climate change.

Noting that poor air quality has implications for a wide range of human rights
from rights to life to an adequate standard of living, the Special Rapporteur ex-
pressed concern that while the GA has adopted numerous resolutions on the
right to water, it has never adopted one on the right to clean air.”> He pointed out
that both are essential to life, health, dignity, and well-being and that the UN
HCHR had noted that “there can be no doubt that all human beings are entitled
to breathe clean air”>® Moreover, special procedures as well as treaty bodies have
called on states to address air pollution. They are also a vital element of the SDGs
and improving air quality is essential to achieving several of its targets. In addi-
tion to evaluating state obligations relating to addressing air pollution and im-
proving air quality and standards, the report examined business obligations. The
Special Rapporteur noted that they should comply with the Guiding Principles
on Business and Human Rights as well as Children’s Rights and Business Princi-
ples but noted that there are many examples from all over the world of businesses
violating the right to breathe clean air.’’ The report pointed out that the failure
to respect, protect and fulfill the right is inflicting a terrible toll on people:

Given the devastating impacts of poor air quality on people’s lives, health
and human rights, actions must be taken rapidly and systematically, with a
priority focus on ameliorating conditions for the most vulnerable. Fulfilling
the right to breathe clean air goes hand in hand with achieving the Sustaina-
ble Development Goals, including healthy lives for all, sustainable cities, uni-

versal access to clean energy and effective action to address climate change.”®

In his thematic report on climate change, the Special Rapporteur discussed the
causes of the global climate crisis as well as its consequences.” Noting that “so-
ciety is addicted to fossil fuels,” the Special Rapporteur observed that despite 27
years of commitments dating back to the UNFCCC (now 30 years), “the world
is neither headed in the right direction, nor addressing the crisis at an adequate
pace.”® Since 1990, global energy consumption has increased by 57% while GHG
emissions have increased by 60 per cent. Instead of phasing out fossil fuels, states
provided subsidies amounting to $5.2 trillion in 2017.

The report notes that climate change is having a major impact on a wide range
of human rights ranging from the right to life to the right of self-determination.
Moreover, climate change is disproportionately affecting those living in poverty.
Referring to the report of the Special Rapporteur on Extreme Poverty who warned
about a future of climate apartheid, Boyd pointed out that these vulnerable groups
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contributed little to the problem and lack resources to protect themselves. Other
such communities include those whose vulnerabilities are caused by gender, age,
disability, geography, and cultural or ethnic background. Although at risk, they
also have the potential to contribute to climate solutions and should be con-
sidered as agents of change, not just victims. With regard to the human rights
obligations relating to climate change, the SR pointed out that states agreed, by
signing on to the UNFCCC to ensure a safe climate “which is vital to the enjoy-
ment of a broad range of human rights”®! Both the Cancun decision and the Paris
Agreement refer to the need to protect rights in the context of climate change
and the link between climate change and human rights has been explored by the
Human Rights Council, treaty bodies, judiciaries and many international bodies
with the Inuit Petition playing a catalyst role. The SR stressed that states have
obligations to protect human rights from environmental harm and the potentially
catastrophic effects of climate change require states to take immediate action to
prevent those harms:

To comply with their international human rights obligations, States should
apply a rights-based approach to all aspects of climate change and climate ac-
tion. Applying a rights-based approach clarifies the obligations of States and
businesses; catalyses ambitious action; highlights the plight of the poorest
and most vulnerable; and empowers people to become involved in designing
and implementing solutions.%?

Stressing that climate change is already harming billions of people and their
rights, and exacerbate inequality and injustice, the SR called upon states to ad-
dress the ambition gap and submit ambitious NDCs by 2020 that will put the
world on track to reducing GHG emission by 45% by 2030 as recommended by
the IPCC. They should prepare “rights-based deep decarbonization plans” to
achieve net zero emissions by 2050.%% He stressed that the “failure to fulfill in-
ternational climate change commitments is a prima facie violation of the state’s
obligations to protect the human rights of its citizens.”®* He called upon states to
immediately terminate all fossil fuel subsidies and to ramp up climate finance to
fulfill the commitment made by developed countries to mobilize at least US $100
billion per year to finance mitigation and adaptation needs of developing coun-
tries. Furthermore, states should provide financing for loss and damage perhaps
through an air travel levy, a levy on fuels used by aviation or shipping industries,
or a climate damages levy on the revenue of fossil fuel companies.®®

Continuing his exploration of proposed substantive elements of a right to a
healthy environment, Boyd submitted his fifth report on healthy and sustainable
food.%® He noted that while food is essential for life, today’s food systems are
major drivers of climate change, biodiversity loss, soil pollution, water depletion,
and zoonotic diseases. Although the world produces enough food to feed every-
body, about 2 billion people lack access to safe, nutritious food and about 800
million people suffer from daily hunger which increased to 130 million due to the
COVID-19 pandemic.®’ The report discussed the environmental impact of food
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systems and pointed out that they are responsible for 21%-37% of global GHG
emissions while agriculture accounts for around 70% of freshwater use globally of
which nearly one third is used for livestock.

With regard to the impact of unsustainable food systems on human rights, the
report pointed out that the environmental impact is primarily caused by indus-
trial food systems and interfere with the enjoyment of a wide range of rights from
the right to life to cultural rights. The report discussed the rights of children and
other vulnerable and marginalized groups whose rights may be jeopardized by the
environmental impacts of food systems: “These groups often have fewer resources,
are disproportionately impacted and have less access to health care services, in-
creasing the risk of illness or death.”®® A critical issue is lack of formal land and
tenure rights that affects the right to food of millions of indigenous peoples, peas-
ants, Afro-descendants, women, and the poor.

Referring to General Comment No 12 of the Committee on ESC Rights,* the
report pointed out that sustainability requires food to be accessible for present and
future generations. According to the Framework Principles, there are three types
of state obligations: substantive, procedural, and special obligations toward vul-
nerable populations. With regard to substantive obligations, the report noted that
states must not violate the right to food, the right to a healthy and sustainable
environment, or other human rights affected by the environmental consequences
of food systems.”® Moreover, states must take steps to protect rights from being
violated by third parties, in particular businesses, take positive action to fulfill
these rights, and avoid discrimination and retrogressive measures. Furthermore,
states should integrate the right to food and the right to a healthy environment
into national laws, and policies. They have additional obligations toward indig-
enous peoples, local communities, Afro-descendants, and peasants. Given the
important role played by agribusinesses, they must adopt human rights policies,
conduct human rights due diligence, and establish grievance mechanisms. The
Special Rapporteur concluded:

A rights-based approach, focused on the right to food and the right to a
healthy environment, is an essential catalyst for accelerating the transfor-
mation from today’s unsustainable food systems to a future where everyone
enjoys healthy and sustainable food, workers are treated fairly and degraded
ecosystems are restored. This is an obligation for States, not an option.”

The Special Rapporteur continued his examination of the substantive compo-
nents of the right to a healthy environment with his report on human rights and
the global water crisis.” Over 2 billion people lack access to safe drinking water,
785 million lack even basic water services, and over 4 billion people lack access
to safely managed sanitation. Waterborne diseases cause nearly 2 million deaths
annually with the majority being children under the age of five years. Water pollu-
tion, water scarcity, and water-related disasters affect a range of human rights from
right to life, health, food, education, culture, and a healthy environment. With re-
gard to water, states have human rights obligations which are legally enforceable.
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States must apply a rights-based approach to allocating, using, conservation,
and protecting water. Referring again to the Framework Principles, the Special
Rapporteur noted that there are three categories of state obligations: substan-
tive, procedural, and special obligations toward those in vulnerable situations.”
Moreover, fulfilling the rights to water, sanitation, and a healthy environment is
essential for achieving SDG 6 and to address climate change. Thus, in order to
implement the rights-based approach to ensuring healthy aquatic systems, states
must take: international action; maintain and improve water quality; prevent or
alleviate water scarcity; improve water governance; and achieve water and climate
co-benefits.™

In his 2022 report, the first report to be submitted after the HRC recognized
the right to a healthy environment, the Special Rapporteur focused on the right
to a non-toxic environment in which he noted that communities are exposed to
extreme levels of pollution and toxic contamination including “sacrifice zones.””
The report pointed out that pollution and toxic substances cause at least 9 million
premature deaths, 15 times more than from all wars, murders, and other forms
of violence, with air pollution being the largest environmental contributor to
premature deaths. Noting that “toxification of planet Earth is intensifying,” the
report noted that the production of chemicals doubled between 2000 and 2017
and will double again by 2030. Extraction and processing of fossil fuels as well as
petrochemicals and plastic industries produce a massive amount of pollution and
toxic chemicals. While all humans are exposed to pollution and toxic chemicals,
a disproportionate burden is borne by individuals and communities that are al-
ready facing poverty, discrimination, and marginalization:

The disturbing phenomenon of poor and marginalized communities being
more heavily affected by pollution is a form of environmental injustice. Envi-
ronmental injustices related to pollution and the production, export, use and
disposal of toxic substances are rooted in racism, discrimination, colonialism,
patriarchy, impunity and political systems that systematically ignore human
rights.’®

The Special Rapporteur defined sacrifice zones as places where residents suffer
“devastating physical and mental health consequences and human rights viola-
tions as a result of living in pollution hotspots and heavily contaminated areas””’
and most hazardous facilities tend to be located near poor and marginalized com-
munities. Stressing that sacrifice zones is “a stain upon the collective conscience
of humanity,” the Special Rapporteur pointed out that they are the antithesis of
sustainable development, harming present and future generations.”® Such areas
exist in both the Global North and South and examples abound from every part
of the world.

With regard to the human rights obligations relating to pollution and toxic
substances ranging from the right to life to cultural rights, the report pointed to
the work of UN treaty bodies, special mandate holders, regional and national
courts, and national human rights institutions. He pointed out that the recent
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recognition of the right to a healthy environment marks a turning point and
that achieving a non-toxic environment is a legal obligation, not a policy op-
tion.” Regarding substantive obligations, the Special Rapporteur noted that
states must not cause pollution or expose people to toxic substances that violate
the right to a healthy environment; protect the right from being violated by
third parties, especially businesses, and take positive action to fulfill that right
by strengthening legislation and developing plans to prevent pollution, elimi-
nating toxic substances, and rehabilitating contaminated sites. In this regard,
prevention, precaution, non-discrimination, non-regression, and special duties
toward vulnerable populations are important. To fulfill their obligation to en-
sure a non-toxic environment, states should urgently detoxify sacrifice zones and
eliminate environmental injustices; strengthen national efforts and fulfill proce-
dural rights.5°

Furthermore, the Special Rapporteur pointed out that all human rights ulti-
mately depend on a healthy biosphere: “Without healthy, functioning ecosystems,
which depend on healthy biodiversity, there would be no clean air to breathe,
safe water to drink or nutritious food to eat”®! Moreover, healthy ecosystems
regulate the Earth’s climate, filter air and water, and recycle nutrients. Most of
terrestrial biodiversity is found in forests — not only are they home to different
species, billions of people rely on natural medicines for their healthcare and half
of prescription drugs are derived from nature. The COVID-19 pandemic which
killed millions of people worldwide and made even a bigger number sick, not to
mention the socioeconomic impact, is due to the human interference with the
biosphere — the latest infectious disease to jump from animals to humans. Noting
that the damage to the biosphere is having a major impact on a wide range of
human rights such as the rights to a healthy environment, life, health, food, water,
sanitation, an adequate standard of living, development, and culture, the Special
Rapporteur urged humanity to re-evaluate its relationship with nature pointing
to the call made by scientists in 2019 for urgent and transformative change.®?
The report further elaborated on the obligations of states, responsibilities of busi-
nesses, and those of conservation organizations and stressed that while it is not

too late to respond to the global nature emergency, time is running out.®’

4.6 Special Rapporteur on Cultural Rights

The Special Rapporteur on cultural rights, Karima Bennoune, devoted one of
her reports to climate change.3* Noting that the climate emergency remains one
of the greatest threats to humanity, she pointed out that conditions that allow
all people to access, participate in, and contribute to cultural life is jeopardized
by the climate emergency. She stressed, referring to one of her previous reports:
“The universality of human rights, including cultural rights, has no meaning to-
day without a livable environment in which they can be enjoyed.”®® While most
human rights are affected by climate change, cultural rights risk being wiped out
in many instances which has not been addressed adequately in climate initiatives.
She recognized the disproportionate impact of climate consequences:
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The Intergovernmental Panel on Climate Change observed that “people who
are socially, economically, culturally, politically, institutionally or otherwise
marginalized are especially vulnerable to climate change.” Those with pro-
nounced cultural connections to land, sea, natural resources and ecosystems,
including indigenous, rural and fisher peoples, face disproportionate devasta-
tion of their individual and collective cultural lives.8

Noting that while culture is imperiled, it remains an important key to successful
climate adaptation, the report recognized that traditional knowledge and indige-
nous understanding will be crucial going forward. Moreover, climate change and
cultural rights are intrinsically linked — culture is closely connected to ecosys-
tems, especially for indigenous peoples and rural communities, and culture in-
fluences our understanding of the environment. Despite this close relationship,
many environmental policies do not address culture while many cultural policies
do not refer to the environment.®’

Noting that we cannot be passive observers of cultural extinction, the Special
Rapporteur stressed that addressing the climate-cultural rights nexus requires a
transnational approach committed to climate culture justice as those who con-
tributed least are affected most and could result in “a terrible climate culture
apartheid,” where the history and cultural traces of the biggest victims of climate
change are allowed to disappear while the traces of those most responsible are
better protected.®®

Climate change will have a grave impact on cultural heritage of all human-
kind and for related human rights of millions of people. Losses will be physical,
economic, social, and cultural. Cultural heritage is a human rights issue which
is connected to other rights including the right to education and rights of fu-
ture generations whose rights will be stolen from them by choices made today.
Moreover, tangible heritage sites face irreversible damage due to, inter alia, ris-
ing temperatures and sea levels, soil erosion, and severe weather events.® While
climatic conditions have always affected cultural heritage, climate change has
fast tracked damage and in some instances triggered disappearance. Small island
states and low-lying areas are especially vulnerable facing the destruction of their
natural and cultural heritage including cultural identities with entire nations fac-
ing cultural extinction. The threat was created transnationally, thus require a
transnational response: “Those facing such levels of damage to their cultural lives
are entitled to robust international solidarity, support, cooperation and compen-
sation.””® Furthermore, movement away from homelands could also affect cul-
tural practices that may be linked to certain cultural sites or natural resources.
Unfortunately, some heritage losses are inevitable.”!

In addition to the impact on cultural heritage, climate change could affect cul-
tural diversity and socio-cultural interactions by forcing communities to change
their ways of life or to migrate. As the UNESCO Universal Declaration on Cul-
tural Diversity notes, “cultural diversity is as necessary for humankind as biodiver-
sity is for nature.””? Climate displacement threatens cultural survival and affects
traditional livelihoods. It is hard to distinguish between forced and voluntary
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migration while some are unable to move. This leaves people with a terrible
choice — whether to remain with cultures that sustain them or move to protect
their lives and livelihoods: “Cultural losses related to migration will be especially
serious for those living in entirely unique landscapes. As one expert asked, where
can the Inuit find another Arctic environment?””> Cultural rights are a primor-
dial component of “migration with dignity”.

Another aspect negatively affected by climate change is traditional knowledge,
including the very knowledge needed to respond to such change. Women are
especially affected including the nutritional needs of breastfeeding or pregnant
women, when traditional agriculture and fishing are no longer feasible due to
climate change. The gendered impact of climate change, resource scarcity and
disasters may leave women with less time to participate in cultural life. Moreover,
nomadic pastoralism as a way of life may be entirely at risk.

Another group whose cultural rights and cultural heritage are disproportion-
ately affected comprise indigenous peoples for whom connections to place, land
and relationships with culturally important animals, plants, and ecosystems play
an important role. Lack of respect for land rights exacerbate their vulnerabilities,
especially for indigenous women who care for the land and face resource scarcity
of traditional foods and medicines.”® Not just climate impacts but also adaptation
and mitigation measures taken in response to climate consequences without free,
prior and informed consent of indigenous peoples or without their participation
could further undermine cultural rights: “Taken together, the results of the cli-
mate emergency are significant changes to the social and cultural fabric of entire
groups, and put their very cultural survival at risk.””

The Special Rapporteur, however, recognized that cultural rights may be sub-
jected to limitations in certain instances but as stressed by the ESCR Committee,
they should be the last resort and should be in accordance with international
human rights law. Social and cultural values can contribute to climate change
and certain objections to climate action on the basis of culture may have to be
overridden in accordance with human rights norms. Real tensions could arise
between environmental goals and lived cultures and traditions which require a
dialog with the relevant stakeholders and their participation.”®

Stressing that we must take a holistic approach to culture, cultural rights, and
climate change, bringing together natural, tangible, and intangible cultural her-
itage and all forms of cultural expressions, the Special Rapporteur made several
recommendations: adopt a human rights-based global action plan to save cultures
and protect cultural rights; prioritize global efforts to prevent the cultural extinc-
tion of populations facing threats from the climate emergency, such as those in
polar and coastal regions, indigenous peoples, and inhabitants of small island
states; take cultural rights and cultural impacts into consideration in climate ac-
tion; include harm to culture, cultural heritage and cultural rights in inventories
and environmental impact and climate vulnerability assessments; monitor the
impacts of climate change on cultural heritage; ensure an integrated approach
to climate change, culture, and cultural rights; promote information sharing;
develop remedies, compensation, and accountability mechanisms for damage to
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culture, cultural rights, and cultural heritage; ensure that the groups most af-
fected by climate change are involved in climate-related policy processes; ensure
gender mainstreaming throughout climate action; and incorporate cultural rights
and cultural heritage into adaption plans.”’ She called upon UN treaty bodies to
adopt a joint general comment on the climate emergency and human rights and
to draw attention to the threat to all rights including cultural rights.”®

4.7 Special Rapporteur on the Right to Food

The former Special Rapporteur on the Right to Food, Hilal Elver, discussed en-
vironmental issues, especially climate change in the context of the right to food
on several occasions. Another former Special Rapporteurs, Jean Ziegler, discussed
the issue of biofuels in his 2007 report.”® Noting that global levels of hunger con-
tinue to rise, the former Special Rapporteur pointed out that more than 6 million
children die every year from hunger and related issues before their fifth birthday
and drew attention to the potentially negative impact of biofuels on the right to

food:

The sudden, ill-conceived, rush to convert food — such as maize, wheat, sugar
and palm oil — into fuels is a recipe for disaster. There are serious risks of
creating a battle between food and fuel that will leave the poor and hungry
in developing countries at the mercy of rapidly rising prices for food, land
and water. If agro-industrial methods are pursued to turn food into fuel, then
there are risks that unemployment and violations of the right to food may
result, unless specific measures are put in place to ensure that biofuels con-
tribute to the development of small-scale peasant and family farming. Instead
of using food crops, biofuels should be made from non-food plants and agri-

cultural wastes, reducing competition for food, land and water.!%°

The World Food Program has identified climate change as one of the obstacles to
the right to food and noted that rising demand for biofuels is pushing up global
grain prices.!”! NGOs have called for a global moratorium on the expansion of
agrofuels until their social, environmental, and human rights impact can be ex-
amined. The increased interest in agrofuels has led to massive investment and
setting of ambitious renewable fuel targets in Western countries. The EU thus
requires that agrofuels provide 10% of transport power by 2020 while the US
target is to increase use of agrofuel for energy to 35 billion gallons per year. As oil
prices rise, it becomes more viable to invest in alternative sources of energy but
if no conscious effort is made to ensure that “producing biofuels does not bring
greater hunger in its wake, then the poor and hungry will be the victims of these
new fuels”!%

The report noted that the two main types of agrofuel — bioethanol and bio-
diesel — are produced from a variety of food crops such as sugar cane, maize, sugar
beet, potatoes, wheat, manioc, soya, palm or rapeseed, peanuts, coconuts, and
other oil-rich plants. Most of the plants used for agrofuels are food products and
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staple foods of millions of people in poorest regions of the world who are already
suffering from high food prices.!”> While global consumption of agrofuels is low, it
will likely rise under the targets set by the EU, US, and Latin America. However,
these targets cannot be met by agricultural production in industrialized countries
alone; thus, they are very interested in the production is southern countries to
meet these needs.

While biofuels could bring positive benefits for climate change, the former
Special Rapporteur stressed that we need to examine its negative aspects includ-
ing greater hunger: “The greatest risk is that dependence on the agro-industrial
model of production will fail to benefit poor peasant farmers and will generate vi-
olations of the right to food.”'® The report highlighted a number of key concerns:
increasing food prices; increasing competition over land and forests, and forced
evictions; deteriorating conditions of work; and increasing prices and scarcity of
water. Rather than encouraging people to use less energy, agrofuels suggest that
we can continue by changing fuels and according to studies agrofuels may not
even be carbon neutral. The Special Rapporteur recommended a five-year mor-
atorium on biofuel production; moving to second generation technologies which
would reduce competition between food and fuel; adopting technologies that use
non-food crops; and ensuring that biofuel production is based on family agricul-
ture, not industrial models of agriculture.®

Noting that climate change is already having a significant impact on approxi-
mately 1 billion of the world’s poor, the 2015 report of former Special Rapporteur
Hilal Elver noted that, without mitigation action to combat climate change, the
number of hungry people could increase by 20% by 2050'°°:

Climate change has negative impacts on agriculture while current agricul-
tural practices and food systems are responsible for harming the environment,
affecting social and environmental determinants of health and accelerating
human-induced climate change. Moreover, climate change is undermining
the right to food, with disproportionate impacts on those who have contrib-
uted least to global warming and are most vulnerable to its harmful effects.
Urgent action must be taken to prevent climate change from intensifying, to

mitigate greenhouse gas emissions and to adapt to its unavoidable effects.!?

Relying on GC No 12 of the ESCR Committee, the Special Rapporteur identified
the necessary elements of the right to food as availability, accessibility, and ade-
quacy and added a fourth element — sustainability — which implies that food will
be accessible for both present and future generations and places emphasis on prin-
ciples of participation, non-discrimination, transparency and empowerment.!%
Moreover, food sustainability and security are dependent on an adequate diet,
clean water, sanitation, and health care!’® The report identified Sub-Saharan
and North Africa, and the Middle East as being most affected while the largest
population of hungry people live in Asia. In addition, there are many vulnera-
ble groups spread across the world who are disproportionately affected by climate
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change: those living in poverty, especially in rural areas, smallholder farmers,
women, and indigenous peoples.

Just as climate change has negative consequences for the right to food, agri-
culture and food systems negatively affect climate change, also jeopardizing the
right to food. Food systems is a significant contributor of GHG emissions with
crops and livestock accounting for about 15% of global emissions. In addition to
the direct emissions, agriculture and food production are responsible for indirect
emissions (including industry, transport, and energy) as well as fertilizers, herbi-
cides and pesticides, energy for tillage, irrigation, harvesting, and transportation.

Despite the inclusion of food security in the UNFCCC, it has received scant
attention in policies and programs. A human rights framework requires states to
reduce GHG emissions with a view to reducing their negative effect on the en-
joyment of rights. In the run up to the Paris Agreement several special mandate
holders issued an open letter calling on state parties to ensure full coherence be-
tween human rights obligations and climate action — and to include human rights
language in the outcome document.

The report also discussed the adverse impact of mitigation policies on the right
to food and examined biofuel production, bioenergy, water-diversion for energy
production, and emission reduction strategies such as the REDD+ program. These
have resulted in forced relocations of smallholder farmers and indigenous peoples.
First-generation biofuels have resulted in food v. fuel conflicts while hydropower
projects have created conflicts between water for energy and water for agriculture.
The report stressed that adaptation policies should focus on helping farmers re-
duce their vulnerability and strengthen their resilience. While several funds have
been established to help developing countries, they have failed to secure adequate
funds. Moreover, there is lack of participation in allocating funding.

Given the enormous challenges in relation to meeting food security in the face
of climate change, the former Special Rapporteur proposed agroecology as an
alternative to industrial agriculture:

Agroecology is an ecological approach that integrates agricultural develop-
ment with relevant ecosystems. It focuses on maintaining productive agri-
culture that sustains yields and optimizes the use of local resources while
minimizing the negative environmental and socioeconomic impacts of
modern technologies. Recycling nutrients and energy..., integrating crops
and livestock and improving interactions and productivity throughout the
agricultural system ...are also important components of agroecology. It is a
system that foregoes the use of synthetic inputs, such as synthetic fertilizers
and pesticides, veterinary drugs, genetically modified seeds and breeds, pre-
servatives, additives and irradiation.!'

Benefits of agroecology include improving soil quality, plant health and biodiversity,
increased resilience of crops and farms and benefits to poor rural communities all of
which contribute to the enjoyment of the right to food. The Special Rapporteur’s
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recommendations included: protecting human rights in all climate-related actions;
ensuring policy coherence between the UNFCCC and other international treaties
relevant to climate change and food security to promote climate justice and the
right to food; reviewing policies that promote subsidies and production targets for
their negative impact on the right to food; a separate category of “climate refugees”
be recognized under international law to avoid human catastrophe; a human rights
impact assessment be carried out including public participation before mitigation
and adaptation projects are authorized; alternative energy and mitigation policies
be scaled back; the pivotal role in food production of smallholder farmers, women,
and indigenous and local communities be recognized; evaluating agricultural and
trade policies to avoid price volatility and financial vulnerabilities; prioritizing so-
cial protection measures to eliminate hunger and avoid food insecurity; and reduc-
ing excessive consumption and eliminate food waste.!!

The 2017 report addressed the impact of (natural) disasters on the right to
food.""? It noted that the main causes of reversing progress toward eliminating
hunger include armed conflict, natural disasters, climate change-induced extreme
weather events, economic slowdown and lack of effective social protection.!”> The
report noted that global warming-triggered natural disasters, and droughts as well
as floods affect food security, infrastructure, crops, livestock, food supplies, and
food production systems, in addition to the significant loss of lives and property.
The report notes: “According to FAO, worldwide economic losses from natural
disasters have reached a staggering average of $250 billion to $300 billion a year.
Yet, we know comparatively little about the full impact of such disasters on the
agricultural sectors.”!™* The report noted that climate change not only affects
crops and livestock but also give rise to extreme weather events which are ex-
pected to become more frequent in the future: “In times of disaster, while the
impacts on food availability are often of immediate concern, the gradual effects
of natural hazards on accessibility, adequacy and sustainability are of equal im-
portance — they may be less visible and yet more enduring””!"> The report pointed
out that natural disasters can have a long term impact on the right to food by
threatening environmental resources and entire ecosystems vital for sustainable
food production. Contamination of soil and water, salinization of water bodies, re-
ducing nature’s defense capacity, landslides, and biodiversity loss''° all negatively
affect the right to food.

The report also discussed the impact of disasters on people with special needs
as disasters affect the most vulnerable disproportionately; more than 75% of the
world’s poor depend on natural resources for their livelihoods'” and have little
savings or safety nets. In particular, local and traditional communities such as
nomadic, indigenous peoples, and peasants are especially affected by loss of access
to traditional foods, loss of traditional knowledge and loss of biodiversity. Other
groups disproportionately affected include women, subsistence farmers, those
with disabilities, the elderly, people with HIV/AIDS, children, and internally dis-
placed persons, migrants, and refugees.

Disasters created massive human suffering; while a plethora of frameworks and
treaties ranging from human rights to climate change are applicable, there is no
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comprehensive multilateral treaty with general application governing disasters.!8

Despite the fragmented landscape, there has been a positive move toward imple-
menting a human rights approach to disasters, including providing food aid and
assistance:

A human rights-based approach has crucial advantages in disaster settings,
such as avoiding discrimination, prioritizing vulnerable communities, and
providing measurable and enforceable obligations through accountability
mechanisms. Yet, accountability remains challenging at the national and in-
ternational levels due to the complexity of the humanitarian system.'"”

The report, relying on the work of the ESCR Committee, noted that states have
a joint and individual responsibility to cooperate in providing disaster relief and
humanitarian assistance in time of emergencies including assistance to refugees

and IDPs and noted that:

[tThe right to food in emergencies needs positive action by States not only
to respect and protect, but also to fulfil the normative content of interna-
tional human rights principles... Article 11 of the Covenant does not make
any differentiation about the causes of difficult times in relation to State
obligation.!2°

The report concluded by noting that climate-related disasters are increasing in
frequency and intensity and their impacts are devastating. For example, Hurri-
cane Harvey in the US in 2017 cost $85 billion. Many of the negative impacts
can be averted with planning and investment in infrastructure and addressing
the root causes. Moreover, impacts on food insecurity could lead to conflicts in
countries that have limited coping capacity, which could “become trapped in a
vicious cycle of conflict, disaster and food insecurity.”!?!

The recommendations included: developing national laws and monitoring
systems to incorporate a rights-based approach and get the participation of the
private sector in emergency situations in line with the Guiding Principles on
Business and Human Rights; adopt legislative and budgetary measures to focus
on prevention and disaster risk reduction measures to avoid environmental deg-
radation, biodiversity loss and increase forest conservation and watershed man-
agement; consider establishing “crop and disaster insurance” for victims and take
measures to protect seeds; prioritize the needs of the most vulnerable, especially
children; set policies to address the role of women in disaster and post-disaster
situations acknowledging their leadership capacity; enhance coordination among
humanitarian agencies; and consider the negotiation of a multilateral treaty on
disasters. The Special Rapporteur called upon the ESCR Committee to adopt a
general comment on human rights in times of disasters and to clarify obligations
of states and the international community.!??

The final report of the former Special Rapporteur addressed the issue of food
systems and food crises.!? In this context, she again addressed climate change
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and disasters and made extensive references to the SDGs. Noting that the current
industrial model has serious disadvantages, the report pointed out:

It generates food loss and waste, mistreats animals, emits greenhouse gases,
pollutes ecosystems, displaces and abuses agricultural and fishery workers,
and disrupts traditional farming communities. Put simply, the human rights
of food system actors, including agricultural workers, smallholder farmers and
consumers, are often ignored or their rights violated.!24

The Special Rapporteur discussed several obstacles to the fulfillment of right to
food such as trade agreements, subsidies, and neoliberalism; marginalization of
small holder farmers and peasants; land grabs; worker exploitation and exposure
to dangerous pesticides; “supermarketization” of food and increasing malnutri-
tion; and loss of biodiversity and environmental degradation. While globalization
of food systems can increase access to food and increase its diversity, in practice
it has perpetuated global inequity and undermined access to food for the most
vulnerable populations. Fiscal policies that promote farm subsidies mostly benefit
large corporations and landowners. Most heavily subsidized areas experience the
worse pollution and an increase in GHG emissions from agriculture.'?’
Similarly, globalization has enabled big agricultural corporations to dominate
the market which has marginalized smallholder farmers and peasants who pro-
duce 70% of locally consumed food. Land grabs — the acquisition of large areas
of land by companies for investment purposes often without any consultations
with local communities — is another area of concern. Commodification of land
has destructive impacts on local livelihoods, especially those without formal land
grants. Pointing out that biodiversity is vital to sustainable agriculture and food
production but is declining at unprecedented rates, the report quoted the FAO:

[flewer than 200 plant species make major contributions to food production
and just 3 crops — wheat, maize and rice — account for more than half the
world’s plant-based calories. Nearly one third of fish stocks are overfished and
nearly 26 per cent of the 7,745 local livestock breeds are at risk of extinction.!?

Although indigenous peoples are custodians of 80% of remaining biodiversity,
they are facing severe food insecurity, extreme poverty, and other human rights
violations. Moreover, hydroelectric projects, mining projects, and designation of
protected areas have jeopardized their rights, despite the protections in UNDRIP.

Stressing that climate crisis is an existential threat to human survival, the re-
port noted that it is a key driver of hunger and malnutrition leading to violations of
human rights. It pointed out that the three post-2015 frameworks — 2030 Agenda
for Sustainable Development, the Paris Agreement, and the Sendai Framework
for Disaster Risk Reduction — should provide the foundation for sustainable and
resilient development in a changing climate. Extreme weather events forcibly
displaced more than 20 million people in 2017, in addition to impacting liveli-
hoods. Massive fires have destroyed the environment and threatened the lives and
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food security of people. The Special Rapporteur made several recommendations
including: formally recognizing ESC rights in times of peace and conflict; im-
plementing a rights-based approach to governance; monitoring rights and guar-
anteeing access to justice for extraterritorial violations; financing human rights
institutions and removing the silos separating international organizations;'?’
adopting economic reform to address poverty and inequality of marginalized pop-
ulations; empowering women and girls and promoting gender diversity; investing
responsibly in technology, agroecology and traditional knowledge, and regulat-
ing innovation;'?® and enhancing the role of civil society and protecting human
rights defenders. Pointing out that the right to food is not unattainable, only
unrealized, the Special Rapporteur stressed that states must implement human
rights obligations ensuring that all players are included in the decision-making
process, not just the powerful ones.'?’

4.8 Special Rapporteur on Extreme Poverty and
Human Rights

The Special Rapporteur on Extreme Poverty, Philip Alston, devoted his 2019 re-
port to climate change'*® noting that climate change will have devastating con-
sequences for people in poverty:

Even under the best-case scenario, hundreds of millions will face food inse-
curity, forced migration, disease and death. Climate change threatens the
future of human rights and risks undoing the last 50 years of progress in
development, global health and poverty reduction.!’!

The report noted that climate change threatens the enjoyment of a wide range
of rights; while adaptation can mitigate its impact, people in poverty must be
protected from the worst impacts. Quoting World Bank data, the report stressed
that with warming of 2 degrees Celsius, 100-400 million more people could face
hunger, and climate change will exacerbate health shocks as many poor people
are uninsured.

As noted, climate change will exacerbate existing poverty and inequality
with developing countries bearing an estimated 75%—80% of the cost of climate
change. Worst still, it threatens to undo the last 50 years of progress. According to
the World Bank, climate change could push 120 million more people into poverty
by 2030 unless states take immediate action. In South Asia alone, 800 million
people live in climate hotspots. The report highlights the inequality (and the
injustice) of the situation, both in relation to the impact of climate change and
the ability to cope with them:

Perversely, the richest people, who have the greatest capacity to adapt and
are responsible for and have benefited from the vast majority of greenhouse
gas emissions, will be the best placed to cope with climate change, while
the poorest, who have contributed the least to emissions and have the least
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capacity to react, will be the most harmed. The poorest half of the world’s
population — 3.5 billion people — is responsible for just 10 per cent of carbon
emissions, while the richest 10 per cent are responsible for a full half. A per-
son in the wealthiest 1 per cent uses 175 times more carbon than one in the
bottom 10 per cent.!>?

Noting the failures to act on the part of governments and corporate actors, the
report point out that fossil fuel companies are the main drivers of climate change
with that industry accounting for 91% of global industrial GHG emissions and
70% of all human-made emissions. Although it had known for decades about ris-
ing CO, levels, not only did it not take action to change its business model, it also
embarked on a campaign to thwart meaningful action to reduce emissions. States
have been complicit with corporate actors by subsidizing the fossil fuel industry
amounting to US $5.2 trillion per year.!??

In addition to transforming the economy and society, the report also advo-
cated for transforming the international human rights regime. Stating that “an
extraordinary challenge demands an extraordinary response” the report called
upon states to acknowledge the urgency of transformational change with human
rights being part of the solution. The report urged states to acknowledge the risk
that climate change poses to democracy, rule of law and civil and political rights
in addition to ESC rights. Additionally, large-scale movement of people both in-
ternally and across borders will pose unprecedented challenges to governance and
could give rise to nationalist, xenophobic, and racist responses.

Calling on states to revitalize ESC rights, the report stressed the need to adopt
policies that ensure respect for ESC rights. In addition, the report pointed out
that corporate actors will not engage in the economic and social transformation
that climate mitigation demands. In a harsh critique of governments and human
rights bodies, the Special Rapporteur stated:

The human rights community, with a few notable exceptions, has been every
bit as complacent as most Governments in the face of the ultimate challenge
to mankind represented by climate change. The steps taken by most United
Nations human rights bodies have been patently inadequate and premised
on forms of incremental managerialism and proceduralism that are entirely
disproportionate to the urgency and magnitude of the threat. Ticking boxes
will not save humanity or the planet from impending disaster... It has also
sought to highlight the fact that the group that will be most negatively af-
fected across the globe are those living in poverty. Climate change is, among

other things, an unconscionable assault on the poor.'>*

In his interim report, the current Special Rapporteur on Extreme Poverty, Oliv-
ier de Schutter, discussed “just transition” in relation to economic recovery and
eradicating poverty within planetary boundaries'®> which was presented in the
face of the economic crisis due to COVID-19 pandemic as a result of which 176
million more people will face extreme poverty. The report pointed out that while
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adopting pro-poor policies and strengthening social protection are necessary,
business as usual is not the answer — while the impact of the pandemic is imme-
diate, we are facing a deeper emergency — the environmental crisis: “We therefore
need to “build back better,” relying on the integrated approach at the heart of
the 2030 Agenda for Sustainable Development, and to reconcile poverty eradi-
cation with planetary boundaries.”'?® While the measures proposed in the report
can help solve the triple challenges of environmental sustainability, employment
opportunities, and poverty eradication, social transformation requires moving
from unsustainable consumption-driven growth toward wealth redistribution and
fighting against obsolescence of consumer goods.!’

Pointing out that the pandemic provided us with a once-in-a-generation op-
portunity to redefine development trajectories in accordance with the SDGs, the
report stated that economic recovery plans can help transition to a low-carbon
economy while creating employment opportunities and ensuring access to goods
and services essential to the enjoyment of human rights"%:

This requires, inter alia, protecting workers and communities from the im-
pacts on their livelihoods; investing in areas such as energy, buildings, food
and mobility, to capture the “triple dividend” of a cleaner environment, de-
cent jobs and affordable goods and services; moving away from unsustainable
growth and the extractive and waste economy; reducing inequalities and un-
sustainable quest for economic growth; and adopting national action plans
on social dialogue with the participation of people living in poverty.'*’

4.9 The Working Group on Human Rights and Transnational
Corporations and Other Business Enterprises

A few reports issued by the Working Group on Transnational Corporations ad-
dress environmental issues. One of the reports examines how the business and
human rights agenda and anti-corruption efforts are interconnected."*® Noting
that corruption is a complex issue affecting all states, the report noted that it
takes many forms including bribery, nepotism, extortion, cronyism, embezzle-
ment, and fraud. It adopts the definition of corruption in the UN Convention
against Corruption.'#!

The connection between human rights and corruption has long been acknowl-
edged and corruption has devastating impacts on human rights. In the 2030
Agenda and other instruments, states have expressed their commitment to fight
corruption. The report notes that one area where corruption thrives is in relation
to land and natural resources where there is weak land governance and where
rights to land and natural resources are not properly documented or enforced.
Thus, “governments need to strengthen policy coherence regarding environmen-
tal impact assessments, large-scale development projects, land management and
forest conservation.”'#

Another area where significant corrupt activities take place is the extractive
sector. While the Extractive Industries Transparency Initiative,” and good
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practices regarding supply chains and human rights due diligence have been en-
dorsed by many stakeholders, corruption remains rampant. This has led to signifi-
cant human rights impacts especially in indigenous communities where extensive
mining and oil and gas extraction have also resulted in impacting the rights to
health and a safe environment. Granting concessions without proper environ-
mental or social risk assessments has led to human rights abuses affecting the
local population. Complaints include lack of consultations with local communi-
ties, especially indigenous peoples, and non-compliance with the free, prior and
informed consent requirement.!

The report adopted the “three pillars” approach in the Guiding Principles on
Business and Human Rights. Under the state’s duty to protect against abuse by
business enterprises the report recommended policy coherence, linked incentives,
and policy reform which, in turn, requires procurement reform, expanding the
scope of governance mechanisms and adopting mandatory due diligence regu-
lation. In this regard, the report referred to the commitment by the European
Commission to introduce rules for mandatory corporate environmental and hu-
man rights due diligence.¥®

With regard to the second pillar — corporate responsibility to respect human
rights — the report pointed out that key actors, including OECD and the UN
Global Compact, have called for a holistic, integrated approach to responsible
business conduct.'*® The report noted that companies have adopted good prac-
tices to reduce human rights and corruption risk by creating a corporate culture
of integrity, and ensuring that lawyers and managers are aware of the Guiding
Principles; adopting a code of conduct or ethics by the board; building capacity
and training; and integrating corruption risk into human rights due diligence.
The third pillar — ensuring an effective remedy — requires that the procedure for
the provision of remedy should be impartial, protected from corruption, and free
from political and other influences.'4?

4.10 Special Rapporteur on Contemporary Forms of Racism,
Racial Discrimination, Xenophobia, and Related
Intolerance

The Special Rapporteur on Racism, Tendayi Achiume, discussed global extrac-
tivism and racial equality in her 2019 report.*® She noted that the inequalities
that characterize the global political economy are present in the extractivism
economy:

Powerful States and their transnational corporations, and the political elites
of weaker States that are territories of extraction, emerge as the clear win-
ners. The populations of these territories of extraction bear the brunt of the
extractivism economy,'®” too often paying with their very lives.!*°

She noted that a defining feature of extractivism is that it involves the removal
of raw materials from territories that were previously colonized, while the sale
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and consumption of those materials benefits nations, transnational corporations,
and consumers in the global North. Territories rich in natural resources have
experienced severe forms of underdevelopment referred to as “structural exploita-
tion.”! The socioeconomic and political devastation in the global South is the
result of global extractivism economy rooted in structural inequality.

The Special Rapporteur stated that her report focuses on dominant modes of
global extractivism which are environmentally unsustainable and are a human
rights concern. While the report focuses on equality and non-discrimination, the
reality is that global extractivism economy will make our planet unlivable for
humans. Discussing the colonial racial past of extractivism economy, the report
notes that it led to environmental destruction and the exploitation of non-white
labor. Continuing sovereign inequality and constraints on self-determination are
at the core of the extractivism economy and despite the politicization of the eco-
logical crisis and climate change, the extractivist form of appropriation of nature
continues.' >

Referring to a report by the Inter-American Commission of Human Rights
which highlighted the marginalized status of indigenous peoples and people of
African descent and the human rights impact of the extractivism economy, the
Special Rapporteur pointed out that host governments and private corporations
oversee the destruction of ecosystems through, inter alia, water pollution, deforest-
ation, destruction of biodiversity, and soil pollution:

Extractivist projects can threaten the very physical and cultural existence
of these groups as peoples and, on account of their devastating environmen-
tal impact, also result in gross violations of the rights to health and life, by
causing illness and death. The recent collapse of a dam owned by an iron ore
mining corporation, Vale S.A., in Brazil, in addition to killing hundreds and
releasing almost 12 million cubic metres of mining waste, also threatens the
very existence of indigenous groups in the area.”’

Noting that the environmental and health consequences of extractivist processes
are well documented, the Special Rapporteur pointed out that using mercury and
other chemicals in gold extraction is illustrative. Examples include environmental
destruction in French Guiana caused by mercury poisoning resulting in indige-
nous children born with development disabilities; and exposing non-whites to
dangerous jobs during the colonial era and apartheid in South Africa where these
gold miners contracted silicosis.>*

Likewise, hydraulic fracking by its very nature alters the environment and there
is evidence of its harmful effects on the environment and the health of local in-
habitants. Air pollution, groundwater contamination, and surface water pollution
are some consequences that lead to health problems. In 2011, a malfunctioning
fracking well in the US spewed thousands of gallons of contaminated water into
the environment and a study found that drinking water near fracking wells had
dangerous levels of methane. Another example is contamination by oil spills — in

2008, the Royal Dutch Shell oil spill poured tens of thousands of barrels of crude
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oil into the water in Nigeria, leading to many environmental and human rights
violations. While Shell reached a settlement that paid about $3,000 to the claim-
ants, this “cannot come close to remedying the devastating effects of the spill on
the affected communities.”!

Moreover, the vulnerability of these marginalized communities in the extrac-
tivism economy is exacerbated by land grabs which entail a change in land use
and ownership from local populations’ food production to corporate and indus-
trial purposes excluding local population from access to productive agricultural
land. Sub-Saharan Africa is highly susceptible with more than 10 million hec-
tares being subjected to land grabs.!>®

Additionally, according to submissions received, within African countries,
women peasant farmers often experience worst forms of land dispossession, pol-
lution, violence, and health consequences associated with extractivist processes.
They are excluded from negotiations concerning these activities by male com-
munity leaders, state agents, and corporations. Moreover, gender is a “salient axis
of subordination and exclusion where labour rights are concerned.” For example,
women are responsible for about 80% of food crop production in Uganda. Women
in some regions of Uganda have indicated that access to agricultural land had
been affected by oil exploration.!’

The Special Rapporteur recommended that states, multilateral actors, and
transnational corporations must respect principles of sovereign equality, the right
to self-determination and right to development of all peoples. She stressed that
businesses must implement the “respect, protect and remedy” framework of the
Guiding Principles on Business and Human Rights, carry out corporate due dili-
gence, and ensure prior, informed consent of affected communities. She stressed
that procedural mechanisms should not be “untethered from the substantive
norms these mechanisms are designed to serve.” States in the global South must
ensure the permanent sovereignty over natural resources of their peoples which
should be understood to include the right of peoples, especially those negatively
affected by the extractivism economy, and to say no to extractivism. Finally, the
Special Rapporteur recommended that states should “reject color-blindness and
gender blindness.”!*8

4.11 Special Rapporteur on Indigenous Peoples

In his report on the situation of indigenous peoples in the US, the Special Rap-
porteur on Rights of Indigenous Peoples, James Anaya, discussed the evolution
of federal policy and legislation as well as the contemporary legal and policy re-
gime."” He noted that Native Americans, especially those on reservations have
disproportionately high poverty rates, nearly double the national average plus poor
health conditions, high rates of disease and illness, alcoholism, and suicide.!®
Noting that the disadvantage of indigenous peoples is not mere happenstance,
the Special Rapporteur pointed out that they stem from a history of taking vast
areas of indigenous lands and resources along with the suppression of their culture,
entrenched patterns of discrimination, forced removal from ancestral territories
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and even brutality.!! In addition to millions of acres of lands lost, extractive and
other activities'®” on or near indigenous lands, including nuclear weapons test
ing and uranium mining, have resulted in widespread environmental harm, and
serious health problems among Native Americans. During his visit to the US,
the Special Rapporteur heard concerns about several projects that could cause
environmental harm to indigenous habitats, including the Keystone XL pipeline
and the Pebble Mine project in Alaska which could seriously threaten the sockeye

salmon fisheries in the area:'®3

In many places, including in Alaska and the Pacific Northwest in particular,
indigenous peoples continue to depend upon hunting and fishing, and the
maintenance of these subsistence activities is essential for both their physical
and their cultural survival, especially in isolated areas. However, indigenous
peoples face ever-greater threats to their subsistence activities due to a grow-
ing surge of competing activities, restrictive state and federal regulatory re-
gimes, and environmental harm.'¢*

The Special Rapporteur acknowledged the attention to indigenous peoples’ con-
cerns by acts of Congress and federal programs in recent years and new initia-
tives to develop consultation policies and spaces of dialog with tribes including
cleaning up environmental pollution caused by natural resource extraction.
While consultation procedures have been improved, many indigenous leaders
complained that they have yet to see significant change in the decision-making by
government agents, particularly in relation to lands outside their controlled areas
but affect their access to natural or cultural resources or environmental well-being.
He heard concerns about lack of sufficient funding for, inter alia, environmental
remediation'® and pointed to the need to address the severed connections with
culturally significant places and sacred sites from environmental pollution.

The recommendations included addressing environmental degradation and
improving existing measures to address the concerns of indigenous peoples in the
US and for developing new measures to advance toward reconciliation. UNDRIP
represents an international standard accepted by the US and is a benchmark for
all relevant decision-making by the federal bodies, Congress, and the judiciary as
well as by the states.!%

The 2016 report of the former Special Rapporteur on Indigenous Peoples, Vic-
toria Tauli-Corpuz, addressed the violation of rights of indigenous peoples in the
context of ever-expanding conservation measures which her predecessors had
also noted.'®” The focus of the report was terrestrial protected areas'®® including
World Heritage sites. While protected areas contribute to the protection of biodi-
versity, they have also resulted in human rights violations of indigenous peoples:

For over a century, conservation was carried out with the aim of vacating
protected areas of all human presence, leading to cultural destruction and
large-scale displacements of indigenous peoples from their ancestral lands in
the name of conservation. Past conservation measures caused complex and
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multiple violations of the collective and individual human rights of indige-
nous peoples.'®

The report noted that protected areas nearly doubled over a period of two dec-
ades, from 8.7 million square kilometers in 1980 to 16.1 million square kilometers
in 2000 with a significant spatial overlap between indigenous ancestral land and
areas with high biological diversity: about 50% of protected areas worldwide has
been established on traditional indigenous lands and this proportion is highest
in the Americas, where it may be as high as 90% in Central America. Bolivia,
Brazil, Chile, and Colombia, as well as Canada and the US, have a high percent-
age of protected areas on indigenous territory.!”° Indigenous peoples have strong
spiritual ties with trees, animals, and their lands and conserving them is their
sacred duty. However, they are not seen as conservationists as they do not call
themselves that. Most indigenous territories hold intact ecosystems and they are
the most sustainable form of conservation. Yet, to date, the important role played
by indigenous peoples in conservation has not been acknowledged. According to
UNEP, in 2014 less than 5% of world’s protected areas were governed by indige-
nous peoples and local communities.!’!

In most countries, conservation efforts have been led by states, expropriating
lands, and driving indigenous peoples out of their traditional lands, depriving
them of their subsistence way of life. However, government authorities lacked
the will or the capacity to protect them which has exposed these lands to illegal
logging, extractive activities, illegal settlements, agribusiness expansion, and in-
frastructure projects, sometimes with the authorization of state agencies. While
mobilization by indigenous groups has resulted in the recognition of their collec-
tive right to their traditional territories under international law, they continue to
struggle to get legal recognition of their rights over ancestral lands, especially if
they have been declared as protected areas.

The Special Rapporteur identified several human rights obligations that states
have in this regard: the right to self-determination and land rights; participation
and free, prior and informed consent; and protection against forced displacement
and the right to reparation including restitution. These are principles that are
found in international and regional human rights law and case law.

From the perspective of indigenous peoples, the creation of protected areas
was perceived as colonialist, as the consequences for indigenous peoples who
experienced them spelled subjugation and the loss of lands, autonomy and self-
governance, livelihood resources as well as the rupture of cultural and spiritual
links. Protected areas under State control imposed new laws and forms of con-
trol by Government institutions. In this sense, protected areas were seen as a
vehicle for coercive assimilation by indigenous peoples.!’?

New approaches to conservation have emerged and at the World Parks Congress
held in Durban the international community announced a new paradigm for
conservation areas which would respect the rights of indigenous peoples and lo-
cal communities. To implement this vision, the Durban Accord and Action Plan
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were adopted. It called upon the Conference of the Parties to the Convention on
Biological Diversity to ensure that indigenous peoples and local communities par-
ticipate in the establishment and management of protected areas and that they
share the benefits from these areas.!”> However, the Durban Accord has not been
satisfactorily implemented. The report identified several challenges and opportu-
nities: forced displacement and the failure to recognize collective rights to lands,
territories and natural resources; inconsistent national legislation and their poor
application; World Heritage sites and tourism mainly because these sites have
been declared without prior consultation with indigenous groups; and providing
for indigenous management of protected areas.*

4.12 Special Rapporteur on Climate Change and
Human Rights

As noted, the HRC created a mandate for a Special Rapporteur on Climate
Change and Human Rights by resolution 48/14'” and Ian Fry was appointed to
the position in March 2022. The mandate includes: studying how the adverse
effects of climate change, including sudden and slow onset disasters, affect the
full enjoyment of human rights; make recommendations to prevent adverse ef-
fects and to integrate human rights into policymaking, legislation, and plans to
address climate change; identifying challenges, including financial challenges to
protecting human rights and make recommendations regarding protecting hu-
man rights in the context of mitigation and adaptation policies, investments, and
projects; synthesizing knowledge, including traditional knowledge and identify-
ing good practices; exchanging views on lessons learned and best practices re-
lated to the adoption of “human rights-based, gender-responsive, age-sensitive,
disability-inclusive and risk-informed approaches to climate change adaptation
and mitigation policies,” to contribute to the achievement of the Paris Agree-
ment, the UNFCCC, and SDGs 13 and 14; to raise awareness of rights affected
by climate change; to seek views from states and other stakeholders; to conduct
country visits; closely coordinate work with the Special Rapporteurs on human
rights and the environment, toxics, and safe drinking water and sanitation; and
report annually to the HRC and the UNGA.17

While the Special Rapporteur has not yet submitted a report, he has identi-
fied priority areas as: climate change displacement; mitigation, adaptation, and
finance; and loss and damage. His first country visit will be to Bangladesh. He
is currently seeking input for the report on human rights implications of climate
change displacement including legal protection of people displaced across inter-
national borders.!”?

4.13 Complaint Submitted to Special Mandate Holders on
Rights of Indigenous Peoples in Addressing Climate-
Forced Displacement

In January 2020, a complaint was submitted to ten special mandate holders whose
mandates intersect with environmental rights'’® by the Alaska Institute for Justice
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on behalf of five tribes located in Louisiana and Alaska faced with climate-forced
displacement as a result of human rights violations by the US government.””
Despite their geographic differences the tribes are facing similar human rights
violations because of the US government’s failure to protect each tribe’s right to
self-determination to protect them from climate impacts. The complaint notes
that these violations cut across several thematic mandates of the UN Special
Rapporteurs “because climate-forced displacement threatens the full enjoyment
of a wide range of human rights. These rights include the rights to life, health,
housing, water, sanitation, a healthy environment, and food, among others."180
The tribes'®! urged the Special Rapporteurs to find that climate-forced displace-
ment is a human rights crisis and requested that they make recommendations to
the US federal government and the state governments of Louisiana and Alaska
including: recognizing the self-determination and sovereignty of all tribes; recog-
nizing their collective rights to land, subsistence, and cultural identities and the
right to return to and maintain access to their ancestral homelands; assisting the
tribes in protecting and restoring their homelands to the extent possible; obtain-
ing their free, prior and informed consent for all infrastructure developments,
and coastal resiliency master plans; protecting their cultural heritage and access
to sacred sites, cultural sites, fishing and hunting sites; allocating funding for ad-
aptation measures as well as for tribal-led relocation processes and respect their
sovereignty of resettlement decisions. After highlighting the impacts of climate
change on these tribes and the human rights provisions that the US government
has violated, the complaint concluded:

The United States government’s failure to protect the Tribal Nations named
in this complaint from both the human-made and natural effects of the cli-
mate crisis has resulted in significant human rights violations that affects
these tribal nation’s ability to secure basic human rights and continue to lead
to individual and community displacement from their land. In accordance
with international law and universally held human rights norms, the U.S.
government must take immediate action to redress the human rights viola-
tions enumerated in this complaint.'®?

In September 2020, the Special Rapporteurs submitted a communication to the
US government'® informing that they have received a complaint on alleged
failure to protect indigenous peoples along the coastal regions of Louisiana and
Alaska from the impacts of climate change, development projects and oil and
gas exploration “affecting their rights to life, health, food, water, housing, a safe,
clean, healthy and sustainable environment, self-determination, cultural and re-
ligious rights, and leading to the displacement of indigenous peoples from their
traditional lands.”'®* They expressed their concern about the impacts of climate
crisis on the human rights of these indigenous communities and that measures
have been taken without the inclusion and full participation of the affected com-
munities and failed to provide them with sufficient protection. They requested a
response within 60 days on the measures the government has taken to address
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the alleged violations and to ensure the full participation of the tribes in decision-
making affecting them and to obtain their free, prior and informed consent.!®
Interestingly, the communication included an annex that summarized the inter-
national human rights law norms and standards applicable to this situation.!%

4.14 Conclusion

This chapter discussed the work of special procedures mandate holders to see
how they have addressed the issues under discussion in this volume. Of special
relevance is the work of the Special Rapporteurs on Human Rights and the Envi-
ronment but other special mandate holders have also discussed environmental
pollution, climate change, and sustainable development including SDGs to the
extent that those issues intersect with their respective mandates. There is no
doubt that they have contributed to the development and consolidation of law
in various areas. Although not binding, their reports carry significant weight as
many of the special mandate holders are leading experts in the field.!%7 After
the HRC endorsed the right to a healthy environment in October 2021, the spe-
cial procedures mandate holders issued a press release encouraging states to call
upon the UNGA to recognize the right to a clean, healthy, and sustainable en-
vironment,'®® pointing out that “A General Assembly resolution on the right to
a healthy environment would catalyse urgent and accelerated action to achieve
environmental justice, by addressing the climate crisis, protect and restore na-
ture and end toxic pollution.”'® Thanks to the tireless efforts of these mandate
holders (and scholars and civil society groups) the UNGA did adopt a resolution
endorsing a stand-alone right to a healthy environment, even though it was half a
century after the landmark Stockholm Conference on the Human Environment.
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5 UN Human Rights Committee

5.1 Introduction and Mandate

The International Covenant on Civil and Political Rights (ICCPR) was adopted
by the international community in 1966 together with its twin, the International
Covenant on Economic Social and Cultural Rights (ICESCR). Both instruments
have their foundation in the historic Universal Declaration of Human Rights
(UDHR), adopted by the international community in 1948 in the aftermath of
World War 11, all of which have their origins in the UN Charter itself.

The Human Rights Committee is established under Article 28 of the ICCPR
which provides that “there shall be established a Human Rights Committee” con-
sisting of 18 members of high moral character with recognized competence in
human rights who are elected to serve in their personal capacity. Articles 29-39
proceed to cover procedural issues such as, inter alia, elections of Committee
members, how vacancies are to be filled, and meetings of the Committee.

Articles 40-45 embody provisions of a more substantive nature detailing the
obligations of state parties, duties of the Committee, how decisions are to be con-
veyed, and reporting to the UNGA. Under Article 40, state parties have under-
taken to submit “reports on the measures they have adopted which give effect to
the rights recognized herein and on the progress made in the enjoyment of those
rights”! within one year of the Covenant entering into force for the state party
and whenever the Committee requests thereafter. After studying the reports sub-
mitted by state parties (referred to as “country reports”), the Committee is re-
quired to submit its report and comments to the state party (called “concluding
observations”). The state party may submit its observations to the Committee on
any comments made by the Committee.

Under Article 41, a state party may declare that it recognizes the competence
of the Committee to receive communications that another state party is not ful-
filling its obligations under the Covenant. If a matter referred to under this pro-
vision is not resolved to the satisfaction of the parties concerned, the Committee
may, with their prior consent, appoint an ad hoc Conciliation Commission whose
good offices will be available to the parties to arrive at an amicable solution.?

The Committee is required to submit, through the Economic and Social Coun-
cil, an annual report on its activities to the UNGA. State parties have undertaken
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to respect and to ensure to all individuals within its territory’ and subject to its
jurisdiction the rights recognized in the Covenant without any distinction of any
kind. They have undertaken to take necessary steps to adopt legislative and other
measures to give effect to the rights in the Covenant; ensure that any person
whose rights are violated has an effective remedy and their rights determined by
a competent judicial, administrative or legislative authority and that they will
enforce such remedies when granted.*

Under the First Optional Protocol to the ICCPR, the Committee can receive
communications from individuals claiming to be victims® of violations of any
rights in the Covenant and state parties have recognized the competence of the
Committee to receive such communications:

A State Party to the Covenant that becomes a Party to the present Proto-
col recognizes the competence of the Committee to receive and consider
communications from individuals subject to its jurisdiction who claim to be
victims of a violation by that State Party of any of the rights set forth in
the Covenant. No communication shall be received by the Committee if it
concerns a State Party to the Covenant which is not a Party to the present
Protocol.®

Individuals who claim that their rights under the Covenant have been violated
may submit a written communication to the Committee, provided they have ex-
hausted all available domestic remedies.” However, any communication that is
anonymous or appears to be an abuse of the rights of submission, the Committee
shall consider them inadmissible. The Committee must inform the State party
concerned any communications received who must submit, within six months, a
written explanation to the Committee clarifying the matter and the remedy it has
taken. After considering the communication in light of the written information,
the Committee will forward its view to the State party and the individual.®

As with most human rights treaties, the Covenant does not contain a provision
on environmental protection or sustainable development. It has not, however,
stopped the Committee from addressing these issues. This chapter examines how
the Committee has addressed environmental pollution and degradation, climate
change, and sustainable development, including the SDGs in its activities, espe-
cially General Comments, Concluding Observations, and decisions in individual
communications. This chapter uses as its foundation the individual report on the
ICCPR prepared for the mapping exercise undertaken by the former UN Special
Rapporteur on Human Rights and the Environment, John Knox.”

5.2 General Comments

While there is no specific general comment addressing environmental issues per
se, GC No 36 on the right to life!® which replaced GC Nos 6 and 14!! refers to en-
vironmental degradation including climate change. Noting that the right to life
is the supreme right from which no derogation is permitted, even in situations of



UN Human Rights Committee 121

armed conflict and other public emergencies that threaten the life of the nation,
the GC provides that it is most precious in its own right and a prerequisite for the
enjoyment of all other rights. Moreover, the right to life should not be interpreted
narrowly. It includes the right to enjoy a life of dignity and applies to all human
beings without distinction of any kind.

The GC elaborates on the duty to protect life which includes a duty to take
positive measures to protect life. States are under a due diligence obligation to
take reasonable, positive measures that do not impose a disproportionate burden
on them in response to reasonably foreseeable threats to life originating from private
persons and entities whose conduct is not attributable to the state.!” The duty to
protect the right to life requires states to take special measures to protect persons
in vulnerable situations whose lives have been placed at particular risk. These
include human rights defenders, victims of gender-based violence, children, indig-
enous peoples, minorities, displaced persons, asylum seekers, refugees, people with
disabilities, and stateless persons."

Moreover, the duty to protect life implies that states should take appropriate
measures to address general conditions that may give rise to direct threats to life
or prevent individuals from enjoying their right to life with dignity. These condi-
tions may include, inter alia, industrial accidents, degradation of the environment,
and deprivation of indigenous peoples’ land, territories, and resources.'* Moreo-
ver, states should develop contingency plans and disaster management plans to
address natural and man-made disasters that may affect the enjoyment of the
right to life, such as hurricanes, tsunamis, earthquakes, radioactive accidents, and
massive cyber attacks.

The final section of the GC discusses the relationship between Article 6 and
other provisions of the Covenant and other legal regimes. In this context, the
GC discusses the principle of non-refoulement and the rights of human rights de-
fenders and notes that states must take necessary measures to respond to death
threats and provide protection to human rights defenders including creating a safe
and enabling environment for defending human rights. It notes that returning
individuals to countries where there are substantial grounds for believing that
they face a real risk to their lives violates both articles 6 and 7 of the Covenant."”

The GC considers environmental degradation, climate change, and unsustain-
able development as constituting serious threats to the right to life:

Environmental degradation, climate change and unsustainable development
constitute some of the most pressing and serious threats to the ability of pres-
ent and future generations to enjoy the right to life. The obligations of States
parties under international environmental law should thus inform the content of
article 6 of the Covenant, and the obligation of States parties to respect and ensure
the right to life should also inform their relevant obligations under international
environmental law. Implementation of the obligation to respect and ensure the
right to life, and in particular life with dignity, depends, inter alia, on meas-
ures taken by States parties to preserve the environment and protect it against

harm, pollution and climate change caused by public and private actors.!®
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This paragraph clearly recognizes the link between environmental conditions
and the right to life as well as the link between human rights obligations and
environmental obligations. It calls upon states to address environmental degrada-
tion, climate change and unsustainable development in order to protect the right
to life of present and future generations and notes that international environ-
mental law principles should inform the content of Article 6. It then elaborates
on this obligation:

States parties should therefore ensure sustainable use of natural resources, de-
velop and implement substantive environmental standards, conduct environ-
mental impact assessments and consult with relevant States about activities
likely to have a significant impact on the environment, provide notification
to other States concerned about natural disasters and emergencies and coop-
erate with them, provide appropriate access to information on environmental
hazards and pay due regard to the precautionary approach.!?

Referring to the threat or use of weapons of mass destruction, especially nuclear
weapons, the GC notes that weapons that cause destruction of such a catastrophic
scale are incompatible with the respect for the right to life and may amount to a
crime under international law.'® It calls upon states to take all necessary measures
to stop the proliferation of weapons of mass destruction and to provide adequate
reparation to victims whose right to life has been affected by the testing or use of
such weapons in accordance with principles of international law.!”

GC No 23 elaborates on Article 27 of the ICCPR which embodies the rights of
minorities.?° It notes that the Covenant draws a distinction between the right to
self-determination and the rights protected under Article 27. The former is a right
belonging to peoples and is not cognizable whereas the latter is an individual
right and is cognizable under the Optional Protocol. It further notes that the right
to enjoy one’s culture may consist in a way of life which is closely associated with
territory and use of its resources which is especially true of indigenous communi-
ties.”! With regard to the issue of who is entitled to rights under Article 27, GC
No 23 provides that those who belong to a group and share a common culture,
religion, and/or language are entitled to the rights and they need not be citizens
of the state party. Thus, the obligations in Article 2, except those reserved for cit-
izens (such as those rights under Article 25) cannot be restricted to citizens alone.

The most relevant provision for the present discussion provides that:

With regard to the exercise of the cultural rights protected under article 27,
the Committee observes that culture manifests itself in many forms, includ-
ing a particular way of life associated with the use of land resources, especially
in the case of indigenous peoples. That right may include such traditional
activities as fishing or hunting and the right to live in reserves protected by
law. The enjoyment of those rights may require positive legal measures of
protection and measures to ensure the effective participation of members of
minority communities in decisions which affect them.?
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5.3 Concluding Observations

Most recommendations relating to environmental protection, climate change and
sustainable development have been made under Article 2 on the right of self-
determination (in relation to indigenous peoples) Article 6 on the right to life,
Article 25 on the right to participation, and Article 27 on rights of minorities
(mostly in relation to indigenous peoples). However, compared to other treaty
bodies that are discussed in this volume, the references to environmental issues
and climate change are fewer and less extensive.

In several Concluding Observations the Committee has noted that envi-
ronmental degradation can affect the enjoyment of protected rights. Thus, for
example, in its Concluding Observations on a report submitted by Colombia,
the Committee pointed out that it wished to receive information on measures
taken to address the ecological deterioration of the Amazon region and whether
Colombia “had encountered any problems in reconciling development of its oil
reserves with the maintenance of a balanced ecosystem.”?> Similar observations
were made with respect to Ecuador that it wished to receive information on how
ecological deterioration of the Amazon region was affecting indigenous commu-
nities and the measures taken to address that situation.”*

Similar observations have been made on the reports of Mexico,”> Guyana,
Argentina,?’ Belize,”® and Sweden.”’ These observations provide guidance as to
how to balance economic development (i.e. exploiting oil reserves) with envi-
ronmental protection. They also recognize the importance of providing affected
communities with relevant information and giving them an opportunity to par-
ticipate in the decision-making process. The fact that a human rights institution
is referring to the need to maintain a balanced ecosystem is itself a major step
forward.

26

5.3.1 Environmental Pollution, Environmental Management and
Natural Resource Management

The Committee noted, on the report of Guinea, that public participation in deci-
sion-making relating to investment projects with a social and environmental im-
pact and in natural resource management is extremely limited.*® It recommended
that the state party hold consultations with local communities before concluding
contracts on natural resource management and with regard to projects that have a
social and environmental impact in order to obtain their free, prior, and informed
consent.’!

On the report of Israel, the Committee expressed concern over water shortages
disproportionately affecting the Palestinian population of the West Bank, because
construction of water and sanitation infrastructure is prevented, and construction
of wells prohibited.*> The Committee also expressed concern at allegations of
pollution by sewage water of Palestinian land, invoking Articles 6 and 26 of the
ICCPR. The Committee recommended that the state party ensure equal access to
water by all residents, in accordance with the World Health Organization quality
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and quantity standards.”® Further, the State party should allow the construction
of water and sanitation infrastructure and wells, and address sewage and wastewa-
ter emanating from Israel.

The Committee made extensive comments on the report of USA in 2006 and
noted discriminatory practices during and in the aftermath of Hurricane Katrina
involving poor, especially African-Americans regarding evacuation plans and
reconstruction plans.’* The Committee recommended reviewing practices and
policies to ensure the implementation of its obligation to protect life and of the
prohibition of discrimination, as well as of the United Nations Guiding Principles
on Internal Displacement,” in relation to disaster prevention and preparedness,
emergency assistance, and relief measures.

On the report of Austria, the Committee questioned whether any steps had
been taken to provide the population with a healthy environment by curbing
pollution.*® In his reply the state representative stated that the Code of Crim-
inal Procedure had been amended in 1987 to impose greater penalties for pol-
lution-related offenses, but discussions were still continuing.>’ In responding to
the questions on environmental problems on the report of Poland, its represent-
ative pointed out that 11% of the territory was threatened by pollution because
of the industrialization policy of the former regime.’® A law to monitor the eco-
logical conditions was adopted in 1990 under which industrial polluters had been
closed down or penalized. Other recommendations made in a policy statement
still needed to be implemented. However, the economic situation posed serious
constraints although measures such as the conversion of foreign debt into eco-
logical investments, were steps in the right direction. On the report of Peru, the
Committee noted that a chapter on crimes perpetrated against the environment
and public health had been included in the new Penal Code.*® On the report of
Belgium, the Committed questioned whether the government was addressing the
affirmative aspects of the right to life, such as the right to health, the elimination
of epidemics and pollution-related issues.*® On the report of Ukraine, the Com-
mittee requested information on the measures that had been taken to protect the
right to life against the risk of nuclear disaster and environmental pollution, es-
pecially after the Chernobyl accident.*! In response the representative explained
that after the Chernobyl accident, a “high-risk” area within a radius of 300 kilom-
eters had been designated and the inhabitants had been moved into new housing.
The high-risk area had been extended and a decree concerning liability in cases
of non-compliance with environmental provisions had been adopted. A morato-
rium on the construction of new nuclear plants and power stations had also been
imposed.¥

5.3.2 Climate Change

The Committee referred climate change on several occasions. For example, it
welcomed the measures taken by Dominica to protect people from climate im-
pacts, including the adoption of the 2018 Climate Resilience Act, and mitigation,
and adaptation programs.®® It noted the vulnerability of the state party as a small
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island state to climate change, and the significant challenges it faced. While com-
mending the State party for the measures taken, the Committee noted that there
is no information on the steps taken to get the informed participation of the pop-
ulation in projects that affect sustainable development and resilience to climate
change. The Committee recommended continuing efforts to develop resilience
to climate change through adaptation and mitigation measures. Referring to par-
agraph 62 of GC No 36, the Committee stated that all such projects should be
developed with the meaningful and informed participation of the population.**
The Committee discussed climate change and the right to life on the report of
Cabo Verde® and expressed concerns similar to those on the report of Dominica
and made similar recommendations referring to paragraph 62 of the GC No 36. In
addition, the Committee stated that the State party should develop mechanisms:

[tlo ensure the sustainable use of natural resources, develop and implement
environmental standards, conduct environmental impact assessments, pro-
vide appropriate access to information on environmental hazards and adopt
a precautionary approach to protect persons in the State party, including the
most vulnerable, from the negative impacts of climate change and natural
disasters. 0

5.3.3 Indigenous Peoples

While welcoming the efforts made to promote the rights of indigenous peoples
in Dominica, the Committee noted the absence of information about legal and
policy frameworks regarding indigenous land and their right to free, informed,
and prior consultation in relation to programs impacting them.*” In this regard,
the Committee stated that the state party should consider ensuring that meaning-
ful consultations are held with the indigenous peoples concerned with a view to
obtaining their free, prior, and informed consent with regard to any measure that
could have a substantial impact on their way of life and culture.*®

On the report of New Zealand, the Committee expressed concern that the
replacement of the Foreshore and Seabed Act 2004 by the Marine and Coastal
Area (Takutai Moana) Act 2011 had a discriminatory effect on Maori claims to
their customary land and their right to cultural development.*’ The Commit
tee recommended revising the Act to ensure respect of the customary rights of
Maori on their lands and resources, and their cultural development. With regard
to the Treaty of Waitangi, the Committee recommended strengthening its role
in the Constitution, guaranteeing the informed participation of indigenous com-
munities in all relevant consultations and decision-making processes, and devel-
oping programs to implement SDG 5 with particular focus on Maori and Pasifika
women and girls, and those with disabilities.”®

While welcoming the decree on the sustainable development of indigenous
peoples in the North Siberia and the Far East, and the action plan for 2009-2011
in the Russian Federation, the Committee expressed concern about the adverse
impacts on indigenous peoples due to the 2004 amendment and the process of
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consolidation of territories of the Russian Federation.”! The Committee also
voiced concern over the exploitation of lands, fishing grounds and natural re-
sources of indigenous peoples through granting of licenses to private companies
for development projects such as the construction of pipelines and hydroelectric
dams. The Committee requested the state party to provide, in its next periodic
report, information on the impact of these measures on the way of life and eco-
nomic activities of indigenous peoples and on their enjoyment of rights under
article 27 of the Covenant.’

On the report of Sweden, the Committee noted that while the state party had
delegated some responsibilities for reindeer husbandry to the Sami Parliament, it
expressed concern at the Sami Parliament’s limited participation in the decision-
making process on issues affecting land and traditional activities of the Sami
people.”® It also expressed concern about the limited progress on the passage of
legislation on Sami land and resource rights. The Committee thus recommended
that steps should be taken to involve the Sami in the decisions concerning the
natural environment and necessary means of subsistence.

Similar concerns were expressed on the 2002 report of Sweden where the Com-
mittee noted the limited extent of Sami Parliament in decision-making regarding
Sami land and their economic activities such as hydroelectricity, mining, and for-
estry projects.”? The Committee recommended that the “State party should take
steps to involve the Sami by giving them greater influence in decision-making af-
fecting their natural environment and their means of subsistence.” In response
to questions, the representative of Finland explained that the difference in legis-
lation between Sweden and Finland regarding reindeer breeding was due to dif-
ferences in economic and ecological problems of the regions. When discussing
an even earlier report, Sweden pointed out that because about 2500 Sami were
engaged in their traditional livelihood and reindeer-herding involving one third
of Sweden’s land area, it was felt necessary to limit the number of reindeer-herding
groups. The state party stated that its policy was the result of careful balancing of
interests of society and respect for Sami culture.’®

On the report of the USA, the Committee noted that no action had been
taken by the state party to address its previous recommendations relating to the
termination of indigenous rights.”’ It noted with concern the situations in which
tribal property rights could be extinguished without due process and fair com-
pensation and recommended that the state party review its policy toward indige-
nous peoples as regards the termination of aboriginal rights by the plenary power
of Congress regarding Indian affairs and grant them the same degree of judicial
protection that is available to others. The Committee recommended taking steps
to secure the rights of all indigenous peoples under articles 1 and 27 of the Cove-
nant, and give them greater influence in decision-making affecting their natural
environment, their means of subsistence, and their culture.’®

In response to questions on Article 27 of the Covenant, the representative of
Colombia noted that Article 7 of the Constitution guaranteed ethnic and cul-
tural diversity of the nation and all cultures had equal status and dignity before
the law.”” The representative also pointed out that the Constitution recognized
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the inalienable right of indigenous peoples to certain lands, which had been ac-
corded the status of self-governing territorial entities. The State was required to
invest in those entities to improve the living conditions of the people, who had
full control of such funds and natural resources could be developed only with the
consent and participation of the community. Moreover, minorities are entitled
to establish special jurisdictions within their territories and provision had been
made for the protection of biodiversity and fauna and flora in the Amazon and
other regions. During the past five years the state had recognized the collective
ownership by indigenous peoples of approximately 15 million hectares of land in
the Amazon region which had curbed the influx of businesses seeking to acquire
property for development.5°

5.4 Individual Communications

As noted, under the first Optional Protocol individuals can submit a communica-
tion to the Human Rights Committee alleging the violation of their rights in the
Covenant. Although the ICCPR does not include environmental rights, several
communications filed before the Committee have involved environmental issues.
Two cases specifically deal with climate change: the Torres Strait Islands dispute
decided in September 2022 and the Teitiota case decided in 2020. Given their
significance they will be discussed in some detail in this section.®!

In one of the early cases — the case of EHP et al v. Canada — Port Hope Environ-
mental Group submitted a communication against Canada on behalf of present
and future generations of Port Hope, Ontario, Canada, including 129 Port Hope
residents who had specifically authorized the author to act on their behalf.” The
communication alleged the violation of the right to life of the residents including
future generations due to the radioactive waste remains in Port Hope. The author
claimed that it is a threat to the life of present and future generations of Port
Hope, because exposure to radioactivity is known to cause cancer and genetic
defects.® Although the petition was deemed inadmissible for non-exhaustion
of local remedies, the Committee recognized that the right to life could be im-
pacted by environmental harm® and that it raised questions about the obligation
of states to protect human life under Article 6. With regard to the reference to
“future generations” the Committee treated it as “an expression of concern pur-
porting to put into due perspective the importance of the matter raised in the
communication.”

The case of Vaihere Bordes and John Temeharo v. France®® involved the an-
nouncement by France that it intended to conduct a series of underground nu-
clear tests on two atolls in the South Pacific. The authors of the communication
were all French citizens living in French Polynesia. They claimed that the tests
represented a threat to their right to life and the right not to be subjected to ar-
bitrary interference with their privacy and family life and relied on GC Nos 67
and 14.% The latter provides that “designing, testing, manufacture, possession
and deployment of nuclear weapons are among the greatest threat to the right to
life which confront mankind today”®

66

and urged the international community to



128  Treaty-based Mechanisms

prohibit the production of nuclear weapons and to recognize it as a crime against
humanity.” They further alleged that the French authorities had failed to take
sufficient measures to protect their life and security and failed to show that un-
derground nuclear tests do not constitute a danger to the health of people and
the environment. The authors relied on studies that showed the dangers on the
health of people and the indirect risk through contamination of the food chain.

France argued, inter alia, that the authors did not qualify as “victims” under the
Optional Protocol because there had been neither a violation nor a real threat.
The Committee pointed out that the issue here is whether the conduct of under-
ground nuclear tests amounted to a violation of rights to life and family life and
noted, based on the information provided, that the authors had not proved that
the conduct of nuclear tests entitled them to be considered “victims” under the
ICCPR." Referring to the authors’ assertion that nuclear tests would deteriorate
the geological structure of the atolls and increase the likelihood of an accident,
the Committee noted that it was highly controversial even in scientific circles,
and it was not possible for the Committee to ascertain its validity.”” The Com-
mittee stressed, however, relying on GC No 14, that although the authors did not
show that they were victims, nuclear weapons presented a great threat to the right
to life.”?

The decision here is perplexing given the Committee’s own position that ac-
tivities involving nuclear weapons including testing pose a grave threat to the right
to life of people. It was no secret that France was engaged in nuclear testing and
that the complainants were living in the vicinity of these tests. The reasoning
suggests that the Committee considered the threat of harm to be rather remote
and hence the authors did not fall within the definition of a victim. Nonetheless,
this case is important because it recognized the link between nuclear tests and
the right to life. However, while it recognized that the threat of harm should not
be too remote, it was unclear why it was held to be so in this case because clearly
the complainants were living in close proximity to the nuclear test sites. This
case also raises questions about how the Committee would evaluate scientific evi-
dence. Had there been scientific consensus about the danger nuclear testing posed
to the environment of these atolls, would the Committee have taken a different
position?

In the submission in Susila Malani Dahanayake ™ the authors invoked Article
6 claiming that

the right to life guaranteed by Article 6 of the Covenant has been interpreted
by other treaty bodies, also by the Human Rights Committee, in a broad
manner, and consequently claim a violation of their right to life, which in-
cludes a right to a healthy environment.”

The subject matter of this communication related to the proposed Southern ex-
pressway by the Road Development Authority of Sri Lanka. Two possible routes
were examined by the proponent in the environmental impact assessment (EIA)
but a third route — the “final trace” — which was not examined in any EIA report
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was ultimately selected for implementation. This route affected the authors’
property and no new approval from the Central Environmental Authority (the
approving agency) was sought. When the authors complained about this in a
fundamental rights case before the Supreme Court of Sri Lanka, the Court, while
recognizing that the authors’ fundamental right to equality under Article 12(1)
of the Constitution and principles of natural justice were infringed, did not order
the project to be halted. The authors then brought this submission before the UN
Human Rights Committee claiming that no new EIA was prepared for the third
route and no opportunity was given to the authors to be heard as required by law.
The State party responded that it did not intend to interfere with the authors’
right to live in a healthy environment,’® indicating that it accepted that the right
to life included a right to live in a healthy environment. While the Committee
concluded that the authors had not sufficiently substantiated their claim that they
were victims of a violation of their right to life under Article 6 because they were
deprived of a healthy environment, both parties seemed to have accepted the link
between the right to life and the right to a healthy environment. Because they
received compensation and costs for the violation of a fundamental right by the
Supreme Court of Sri Lanka, the Committee was of the view that they were no
longer “victims” within the meaning of the Optional Protocol.

Interestingly, many of the communications under the ICCPR that relate to
the environment have arisen under Article 27 on minority rights, mostly involv-
ing indigenous groups and their right to culture. In EP et al v. Colombia,’’ the
authors invoked Article 27 on the basis that they had been dispossessed of their
lands; that the Colombian government had encouraged massive development of
the islands that caused severe environmental damage that affected the water table
making farming impossible and destroyed their traditional livelihoods; and the
government had permitted destruction of mangrove swamps by allowing electric
power plants to freely dump hot, polluted water and granted fishing rights to Hon-
duras without regard to native interests depriving them of their traditional means
of survival. They alleged that government policies and development activities re-
sulted in damage to the environment where the authors lived making farming
impossible, depleting other traditional sources of sustenance, and depriving them
of fishing rights.””® The Committee found that the communication was inadmis-
sible due to non-exhaustion of local remedies.

The communication of Lubicon Lake Band v. Canada’ involved an indigenous
group whose rights had been violated due to oil and gas development on their
traditional lands leading to environmental destruction and violated a number
of rights in the ICCPR. The author claimed that oil development had destroyed
the subsistence livelihood of its people and the delay in litigation would cause it
irreparable harm and a permanent injunction would not constitute an effective
remedy:

The recognition of aboriginal rights or even treaty rights by a final deter-
mination of the courts will not undo the irreparable damage to the society
of the Lubicon Lake Bank, will not bring back the animals, will not restore



130  Treaty-based Mechanisms

the environment, will not restore the Band’s traditional economy, will not
replace the destruction of their traditional way of life and will not repair the
damages to the spiritual and cultural ties to the land.%°

Moreover, the author alleged that the state party’s actions had led to the deaths
of 21 persons and the ability of the community to survive was in serious doubt
as the number of miscarriages and stillbirths had skyrocketed constituting a vi-
olation of Article 6. Furthermore, it was claimed that “the appropriation of the
Band’s traditional lands, the destruction of its way of life and livelihood and the
devastation wrought to the community constituted cruel, inhuman and degrad-
ing treatment within the meaning of Article 7...”8! Canada contested many of
the claims arguing that even in areas that were covered by timber leases the forest
remained intact and sustained sufficient animal population to satisfy those who
wished to engage in traditional activities. In holding that a violation of Article
27 had occurred, the Committee was mindful of the historic inequities that had
contributed to the violation of rights enshrined in Article 27 and the violations
here were serious enough as to question the ability of the community to survive:
“Historical inequities, to which the State party refers, and certain more recent
developments threaten the way of life and culture of the Lubicon Lake Band, and
constitute a violation of article 27 so long as they continue.”®?

The case of Andre Brun v. France®® involved the alleged contamination of
the author’s crops by the dissemination of genetically modified products by Bio-
gemma, a private company, and the consequent destruction of transgenic crops
by the author to protect his crops. The author, relying on the jurisprudence of the
European Court of Human Rights, argued that the Committee should proceed
by analogy and adopt an extensive interpretation of article 17 of the ICCPR®* to
encompass the right to live in a healthy environment under the ambit of private
and family life.®> He also invoked the precautionary principle and contended that
the medium and long-term risk of genetically modified organisms (GMOs) on
health and the environment should be taken into account.’® He further argued
that Article 6 was violated and that the promotion of a healthy environment
contributed to the protection of the right to life. He cited the Port Hope case® to
support the link between the right to life and the right to a healthy environment.
In conclusion, the author argued that planting of transgenic crops in open fields
resulted in the destruction of conventional crops and that the minimum distance
between genetically modified fields and non-GM fields was ineffective. Therefore,
the destruction of transgenic crops became necessary and that he had acted out
of the necessity to protect the environment.

The complainant further contended that the interference with privacy and
family life protected under Article 17 “must be justified and proportionate in the
light of the provisions, aims and objectives of the Covenant.”®® The interference
in this case consisted of the government’s failure to take the necessary measures
to prevent the threats to the author’s health and environment associated with the
dissemination of GMOs in open fields. The Committee decided that there was
no actual violation or an imminent threat of violation of his rights to life and
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privacy, family and home and, therefore, the author could not claim to be a vic-
tim and the communication was inadmissible. The Committee pointed out that
Article 2(3)(b) of the Covenant guarantees protection to alleged victims if their
complaints are “sufficiently well-founded to be arguable” under the Covenant. It
is noteworthy the author relied on the jurisprudence of the ECHR to substantiate
his claim under the ICCPR, pointing to the potential for cross-fertilization of
jurisprudence.

In Angela Poma Poma v. Peru® the author brought a claim under Articles 1(2),°
2(3)(a),”! 14(1)*? and 17%° of the ICCPR claiming that the diversion of the course
of the river Uchusuma by the government and drilling of wells reduced the water
supply for human and animal consumption. This caused wetlands to dry up where
llama-raising is practiced by descendants of the Aymara people which has been
part of their way of life for thousands of years.”* The author claimed that the state
party violated Article 1(2) because the diversion of groundwater from her land
had destroyed the ecosystem of the Altiplano and caused the degradation of the
land and the drying up of wetlands. As a result, thousands of livestock had died
and the community’s only means of survival had collapsed, leaving them in pov-
erty and depriving it of its livelihood.”” It further constituted an interference in
the life and activities of her family, in violation of Article 17 as the lack of water
had seriously affected their only means of subsistence.

The Committee, recalling GC No 23,”° noted that the right to culture man-
ifests itself in many forms, including ways of life associated with the use of land
and resources, especially in the case of indigenous peoples and may include tradi-
tional activities as fishing or hunting and the right to live in reserves protected by
law.”? Regarding the question whether the water diversion had a substantive nega-
tive impact on the author’s right to culture, the Committee noted that thousands
of livestock had died because of the degradation of 10,000 hectares of Aymara
pastureland as a direct result of a project implemented by the government:

The admissibility of measures which substantially compromise or interfere
with the culturally significant economic activities of a minority or indigenous
community depends on whether the members of the community in question
have had the opportunity to participate in the decision-making process in
relation to these measures and whether they will continue to benefit from the
traditional economy. The Committee considers that participation in the de-
cision-making process must be effective, which requires not mere consultation
but the free, prior and informed consent of the members of the community.
In addition, the measures must respect the principle of proportionality so as
not to endanger the very survival of the community and its members.”®

The Committee observed that neither the author nor the community was con-
sulted at any time by the State regarding the construction of the wells. Nor has the
state requested studies to be undertaken by a competent body. It further observed
that the author could not benefit from her traditional economic activity and,
therefore, concluded that the State’s action had substantively compromised the
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author’s way of life and culture as a member of her community.”” Here the princi-
ple of proportionality was used as the yardstick to measure whether the activities
endangered the very survival of the community. This is too high a threshold to
establish, as most measures could still have a considerable impact on the lives of
the people while not necessarily endangering the survival of the community.

A high threshold was also established in Teitiota v. New Zealand,'®° the first
time that the UN Human Rights Committee was confronted with the issue of
“climate refugees.”'®! The petitioner, Mr Teitiota, is a citizen of the Republic of
Kiribati and his application for refugee status in New Zealand was rejected and he
and his family were deported to Kiribati. The communication to the UN Human
Rights Committee was the culmination of a series of failed applications by the
petitioner for refugee status in New Zealand.!"> The 1951 Geneva Convention
on Refugees'® protects only political refugees, and climate refugees is not a legal
category recognized by international law.

Kiribati, a small island state in the Pacific Ocean and approximately 50 other
small island states, are facing the prospect of total inundation due to sea level rise
and extreme weather events associated with climate change. These islands could
become uninhabitable within the next 10-15 years. Some people have already
left the island.!® In evaluating the application for asylum, the Immigration and
Protection Tribunal of New Zealand (“Tribunal”) paid particular attention to the
National Adaptation Programme of Action (NAPA) prepared by the Republic of
Kiribati in 2007 which described many concerns including coastal erosion and
accretion affecting housing, land, and property. Despite having 60 sea walls in
place by 2005 in South Tarawa, storm surges and high tides had caused flooding
forcing some people to relocate. Additionally, food insecurity had increased con-
tributing to the deterioration of the health of the population. Expert testimony
stated that the country is in crisis because of climate change and population pres-
sure, and that conditions in Kiribati are dire.

The Tribunal rejected Teitiota’s application for asylum but accepted that envi-
ronmental degradation could “create pathways into the Refugee Convention or
protected person jurisdiction.”!®® Relying on the Committee’s previous decisions,
the Tribunal stated that the risk of a violation of the Covenant must be “immi-
nent.” The Supreme Court of New Zealand agreed, and Mr. Teitiota and his fam-
ily were deported to Kiribati. He then submitted a complaint to the UN Human
Rights Committee under the ICCPR. In his communication, Mr. Teitiota claimed
that New Zealand had violated his right to life by rejecting his application for
refugee status in New Zealand and removing him to Kiribati. He claimed that the
consequences of climate change and sea level rise forced him to migrate from his
home island of Tarawa to New Zealand:

The situation in Tarawa has become increasingly unstable and precarious
due to sea level rise caused by global warming. Fresh water has become scarce
because of saltwater contamination and overcrowding on Tarawa. Attempts
to combat sea level rise have largely been ineffective. Inhabitable land on
Tarawa has eroded, resulting in a housing crisis and land disputes that have
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caused numerous fatalities. Kiribati has thus become an untenable and vio-
lent environment for the author and his family./%

The Committee believed that the question is whether the author has substanti-
ated his claim that deportation would cause a real risk of irreparable harm to his
right to life!®” and is a ‘victim’ within the meaning of Article 1 of the Optional
Protocol. The Committee noted that the author’s claims are not hypothetical
future harm, but “a real predicament caused by lack of potable water and employ-
ment possibilities, and a threat of serious violence caused by land disputes.”'®®
Based on the information provided by the author, the Committee decided that
he had sufficiently demonstrated, for the purposes of admissibility, that due to the
adverse consequences of climate change and associated sea level rise, he faced
a real risk of impairment to his right to life under Article 6 of the Covenant
and Articles 1 and 2 of the Optional Protocol did not constitute an obstacle to
admissibility.

With regard to the question whether the author had substantiated his claim
that deportation would cause a real risk of irreparable harm to his right to life!®
the Committee examined the author’s claims that: increasing scarcity of habita-
ble land on Tarawa had led to violent land disputes leading to fatalities; saltwater
contamination due to sea level rise had resulted in lack of access to potable water;
and his crops had been destroyed due to salt deposits on the ground leading to a
violation of his means of subsistence.

The author claimed that by removing him to Kiribati, the State party subjected
him to a risk to his life and did not properly assess the risk associated with his
removal. The Committee noted, relaying on GC No 31,10
an obligation not to remove a person from their territory when there are grounds
to believe that there is a real risk of irreparable harm under Articles 6 and 7 of the
Covenant. Such risk must be personal and cannot derive from general conditions
in the receiving state, except in most extreme cases. The Committee noted that
the scope of the non-refoulement principle under Article 6 is wider than its scope
under international refugee law, since it also requires the protection of aliens not
entitled to refugee status. Stating that the right to life cannot be interpreted in
a restrictive manner and requires states to adopt positive measures, the Commit-
tee noted that the obligation to protect life “extends to reasonably foreseeable
threats and life-threatening situations that can result in a loss of life.”!!! Relying
on GC No 36, the Committee pointed out that “environmental degradation, cli-
mate change and unsustainable development constitute some of the most pressing

that states are under

and serious threats to the ability of present and future generations to enjoy the
right to life.”""? The Committee referred to the jurisprudence of regional human
rights tribunals which has established that environmental degradation can affect
the enjoyment of the right to life and adversely affect an individual’s well-being
leading to a violation of the right to life.'?

The Committee accepted that both sudden and slow onset events can trigger
the movement of people seeking protection from climate-related harm and that sea
level rise could likely render the Republic of Kiribati uninhabitable in 1015 years
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which “could allow for intervening acts by the republic of Kiribati, with the as-
sistance of the international community, to take affirmative measures to protect
and, where necessary, relocate its population.”!'* Although the Committee did
not hold that the author’s rights under Article 6 of the Covenant were violated,
its observation below indicates that in the future the situation in these islands
will become so extreme that inhabitants may likely be deprived of a life of dignity:

The Committee is of the view that without robust national and international
efforts, the effects of climate change in receiving states may expose individu-
als to a violation of their rights under articles 6 or 7 of the Covenant, thereby
triggering the non-refoulement obligations of sending states. Furthermore,
given that the risk of an entire country becoming submerged under water is such
an extreme isk, the conditions of life in such a country may become incompatible
with the right to life with dignity before the risk is realized.'®

The decision of the Committee rested on three main grounds: first, the threat to
the author’s right to life was not imminent; second, the Republic of Kiribati was
actively pursuing adaptation measures, and finally, the author failed to establish
personal injury. Given, however, the pervasive nature of climate change, it may
be difficult to establish personal injury above and beyond that experienced by
everyone else.

Despite the fact that the author’s communication was unsuccessful and the
threshold laid to establish a violation was very high, this decision breaks new
ground for several reasons: first, the Committee recognized that both sudden
events and slow onset events associated with climate change can trigger the
movement of people, essentially accepting the notion of “climate refugees;” sec-
ond, it accepted that climate change could, in extreme situations, affect the right
to life, triggering the application of the non-refoulement principle; third, sea level
rise could render the Republic of Kiribati (and, by implication, other small island
states) uninhabitable; and finally, it indirectly referred to the obligation of the
international community to assist these countries to take affirmative action, in-
cluding relocating the populations.!!®

In another groundbreaking decision, the Committee decided in favor of a group
of eight Torres Strait Islanders against Australia''’ who alleged that Australia’s
contribution to GHG emissions and its failure to adopt adaptation measures vi-
olated their human rights''® under Article 2 on non-discrimination, read alone
and in conjunction with Articles 6,17 and 27, each read alone. They also claimed
violations of the rights of named children under Article 24(D)™? read alone and
in conjunction with Articles 6, 17 and 27.!%° The authors claimed that the state
party had failed to adopt both adaptation measures (infrastructure against the im-
pact of climate change especially sea level rise) and mitigation measures to reduce
GHG emissions and to stop the promotion of fossil fuel extraction and use. They
relied on GC No 36 to show that climate change is a matter of human rights.

The complainants inhabit a group of islands off the northern tip of Queens-
land, Australia which are highly vulnerable to climate change impacts including
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sea level rise, storm surge, coral bleaching, and ocean acidification.!”! The island-
ers want Australia to do more to protect the Torres Strait from climate change
and requested Australia to: (a) provide $20 million for emergency measures such
as seawalls, and investment in long-term adaptation measures to ensure that the
islands can continue to be inhabited; (b) reduce its emissions by 65% below 2005
levels by 2030 and going net zero before 2050; and (c) phase out thermal coal.!??
Australia requested that the petition be dismissed on the ground that it cannot be
held responsible for a global problem.!”* The UN Special Rapporteur on Human
Rights and Environment, David Boyd together with his predecessor, John Knox,
filed an amicus brief.?4

The state party maintained that the communication is inadmissible because
the alleged violations of treaties such as the Paris Agreement and the ICESCR
are outside the scope of the present Covenant. Moreover, there is no basis for
the authors’ claim that climate treaties are relevant to the interpretation of the
present Covenant because they have different aims and scopes and that “inter-
preting the Covenant through the Paris Agreement would be contrary to the
fundamental principles of international law.”'?® It further claimed that the au-
thors have not substantiated their claim that they are victims under Article 1 of
the Optional Protocol as there is no evidence that they face current or imminent
threat of a violation of the rights they invoked. Neither have they shown any
causal link between the alleged violations and state party’s acts or omissions and
are relying on a risk that has not yet materialized."?® Moreover, none of the al-
leged failures to take mitigation measures fall within the scope of the Covenant
and it is not possible under international human rights law to attribute climate
change to the state party and legally, “it is not possible to trace causal links
between the State party’s contribution to climate change, its efforts to address
climate change, and the alleged effects of climate change on the enjoyment of
the authors’ rights”'?’

Turning to the requirement to exhaust local remedies, the Committee noted
the authors’ statement that the highest court in Australia had ruled that “state
organs do not owe a duty of care for failing to regulate environmental harm.”!?8
Because findings on admissibility whether covenant rights were breached cannot
be disassociated from the merits of the case and in the absence of information
from the state party whether effective domestic remedies existed at the relevant
time, the Committee believed that article 5(2)(b) of the Covenant does not pre-
clude it from examining the communication.

Examining the alleged violations, the Committee pointed out that Article 2
lays down a general obligation and does not give rise to a claim. With regard to
the state party’s claim that other international treaties are inadmissible because
they lie outside the scope of the Covenant, the Committee observed that, while it
is not competent to determine compliance with other treaties, to the extent that
the authors are not seeking relief for their violations but rather refer to them in in-
terpreting state party’s obligations under the Covenant, the Committee considers
that such interpretations relate to the merits of the authors’ claim and therefore,
Article 3 of the Optional Protocol is not an obstacle.!?’
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With regard to mitigation measures, the Committee noted that the state party
produces a large quantity of GHG emissions and also ranks high on world eco-
nomic and social development indicators. In view of this, the Committee believed
that the alleged actions or omissions fall under the state party’s jurisdiction. With
regard to adaptation measures, the Committee noted that the provisions invoked
by the authors entailed positive obligations of state parties to ensure the protec-
tion of rights of individuals under their jurisdiction.

Regarding potential future damage and the notion of “victim,” the Committee
stated:

individuals claiming to be a victim of a violation of a right protected under
the Covenant must demonstrate either that a State party has, by act or omis-
sion, already impaired the exercise of their right or that such impairment is
imminent. ..13°

It noted that the authors presented information about the real predicaments they
have actually experienced due to disruptive climate events and slow onset events
which have compromised their ability to maintain their livelihoods, subsistence,
and culture. The Committee considered that the risk of impairment of rights,
based on adverse impacts experienced and ongoing, is more than a theoretical
possibility and thus declared their claims admissible.

Regarding the merits, the Committee noted that Article 6 cannot be inter-
preted in a restrictive manner, and requires states to adopt positive measures to
protect life; this obligation extends to reasonably foreseeable threats and life-
threatening situations even if such threats do not result in the loss of life:

Such threats may include adverse climate change impacts, and recalls that
environmental degradation, climate change and unsustainable development
constitute some of the most pressing and serious threats to the ability of pres-
ent and future generations to enjoy the right to life."’!

It observed that regional human rights tribunals have also established that en-
vironmental degradation can compromise the enjoyment of the right to life and
that severe environmental degradation can affect an individual’s well-being,
thereby threatening the right to life. However, while authors have insecurity due
to loss of predictability of weather patterns and culturally important food sources,
they have not indicated that they face adverse impacts to their own health or
are exposed to a situation of physical endangerment likely to threaten their life.
Moreover, the authors’ claims under Article 6 mainly relate to their culture which
falls within Article 27 of the Covenant. Without robust national and interna-
tional efforts, climate impact may expose individuals to a violation of Article 6 in
the future. Relying on the Teitiota case, the Committee said: “...given that the risk
of an entire country becoming submerged under water is such an extreme risk, the
conditions of life in such a country may become incompatible with the right to
life with dignity before the risk is realized "3
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With regard to adaptation measures, the state party had not explained the de-
lay in seawall construction, the reduction of marine resources used for food, and
the loss of crops — elements that constitute the components of authors’ private
life, family and home. Thus, the Committee decided that by failing to implement
adaptation measures to protect the authors’ home, private life and family, the
State party had violated article 17 of the Covenant. Based on the information
provided, the Committee also decided that the state party violated article 27 of
the Covenant. Having found violations of articles 17 and 27, the Committee did
not deem it necessary to examine the claim under article 24(1). The Committee
stated that pursuant to Article (2)(3)(a), the state party is under an obligation to
provide an effective remedy:

This requires it to make full reparation to individuals whose Covenant rights
have been violated. Accordingly, the State party is obligated, inter alia, to pro-
vide adequate compensation, to the authors for the harm that they have suf-
fered; engage in meaningful consultations with the authors’ communities in
order to conduct needs assessments; continue its implementation of measures
necessary to secure the communities’ continued safe existence on their respec-
tive islands; and monitor and review the effectiveness of the measures imple-
mented and resolve any deficiencies as soon as practicable. The State party is

also under an obligation to take steps to prevent similar violations in the future.!>>

This decision breaks new ground in international human rights law, not simply
because it is the first decision to hold a state liable for the failure to take ade-
quate mitigation and adaptation measures thereby violating the rights of its peo-
ple. Other notable features include: referring to the Paris Agreement to interpret
obligations under the Covenant; recognition that conditions on islands could
become incompatible with a life of dignity long before the islands themselves
become submerged; in the event of a violation, the state is under an obligation
to make full reparation which includes adequate compensation; the need to en-
gage in consultations with the injured communities to make needs assessments;
continue implementation of measures to secure the safety of people; monitor and
review the effectiveness of measures; and importantly, take steps to prevent sim-
ilar violations in the future which means taking both mitigation and adaptation
measures and fulfilling its commitments under the Paris Agreement.

5.5 Conclusion

This chapter discussed how the Human Rights Committee has addressed envi-
ronmental degradation and pollution, climate change, and sustainable develop-
ment within its mandate. One notable absence seems to be any references to
SDGs. As discussed in other chapters, most treaty bodies, OHCHR and the UPR
process all refer to SDGs. Their absence here seems quite conspicuous.

The chapter also discussed indigenous rights to the extent they impli-
cated environmental degradation, especially their right to culture. Most of the
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communications involving indigenous rights arose under Article 27 of the IC-
CPR. As Mapping Report No 2 pointed out:

Although on its face the protection of Article 27 is not limited to indigenous
peoples, in this context the Committee has most often focused on environ-
mental degradation and exploitation in the context of its impacts on them
rather than other ethnic, religious or linguistic minorities.**

It is noteworthy that the Committee had referred to environmental degradation
and pollution as far back as 1991, mostly in the context of the right to life. Com-
pared to other treaty bodies, the number of instances where the Committee ad-
dressed environmental issues is fewer. However, because the Optional Protocol to
the ICCPR has been in existence the longest, individual communications under
the ICCPR outnumber those of other treaty bodies. The groundbreaking decision
holding Australia liable for the damage caused to Torres Strait Islanders by cli-
mate change due to its acts or omissions and the duty to provide full reparation,
will likely lead to similar claims in the future.!”® Likewise, the Teitiota case may
have opened the door (slightly) to cases involving climate refugees. These two
cases showed that the Committee will not shy away from deciding communica-
tions involving environmental (and climate) issues. However, the above discus-
sion also revealed the jurisdictional hurdles potential victims must jump through
especially with regard to global issues like climate change.
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gov/wp-content/uploads/2021/10/Report-on-the-Impact-of-Climate-Change-on-
Migration.pdf, that the US does not accept that the ICCPR includes obligations pro-
hibiting refoulement, nor does it interpret article 6 as encompassing a positive duty to
protect life in the face of all possible external threats. Moreover, it does not consider
its international human rights obligations to require extending international protec-
tion to individuals fleeing the impacts of climate change.

16 GC No. 36, supra note 10, T 62.

17 Ibid. (emphasis added).

18 The difference in nomenclature here and GC No. 14 which this GC replaced is quite
striking. GC No. 14 clearly stated that production, testing, possession, deployment
and use of nuclear weapons should be recognized as crimes against humanity whereas
here the wording has been watered down.

19 GC No. 36, supra note 10, I 66.

20 General Comment adopted by the Human Rights Committee under Article 40, paragraph
4, of the International Covenant on Civil and Political Rights: Addendum, CCPR/C/21/
Rev. 1/Add.5 (26 April 1994), available at: https:/fundocs.org/CCPR/C/21/Rev.%201/
Add.5.

21 Ihid., 9 3.2.

22 Ibid., T 7 (footnotes omitted). Article 27 has been used extensively by indigenous
(and other minority) groups to protect their rights, especially culture. See section 5.4
and Mapping Report No. 2, supra note 9.

23 Mapping Report No. 2, p. 15, supra note 9, quoting Consideration of reports submitted
by state parties under Article 40 of the Covenant: Colombia, A[47/40(SUPP) (9 October
1992) [“Colombia report”], I9 378-379.

24 Tbid., p.16, citing Colombia report, supra note 23, 9 257-258.

25 Concluding observations of the Human Rights Committee: Mexico, CCPR/C/79/Add.109
(27 July 1999), 9 19.

26 Concluding observations of the Human Rights Committee: Guyana, CCPR/C/79/
Add.121 (24 & 27 March 2000), 9 21.

27 Concluding observations of the Human Rights Committee: Argentina, CCPR/C/ARG/
CO/4 (31 March 2010), T 25.

28 List of issues prepared in the absence of the initial report of Belize, CCPR/C/BLZ/Q/1 (23
November 2012), 9 28.

29 Concluding observations of the Human Rights Committee: Sweden (24 April 2002)
CCPR/CO/74/SWE [“Sweden report”], T 15.

30 Concluding observations on the third periodic report of Guinea, CCPR/C/GIN/CO/3, (7
December 2018), 9 49.

31 Ibid., 9 50. It is noteworthy that the Committee points to the need to obtain free,
prior and informed consent of local communities, not just indigenous communities
with regard to natural resource management and projects that have a social and envi-
ronmental impact whereas on the report of Dominica the Committee referred to the
free, informed and prior consultation in relation to indigenous peoples.

32 Concluding observations of the Human Rights Committee: Israel, CCPR/C/ISR/CO/3 (3
September 2010), T 18.

33 Ibid. The Committee relied on WHO standards here.

34 Concluding observations of the Human Rights Committee: USA, CCPR/C/USA/CO/3/
Rev.1 (18 December 2006).
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35 Adopted by the Commission on Human Rights in 1998, https://www.unhcr.org/en-us/
protection/idps/43celcff2/guiding-principles-internal-displacement.html.

36 Second periodic report of Austria, CCPR/C/51/Add.2 (24-25 October 1991), T 94.

37 Ibid., T 95.

38 Third periodic report of Poland, CCPR/C/58/Add.10 and Add.13 (28-29 October 1991),
q 145.

39 Second periodic report of Peru, CCPR/C/51/Add.4 (31 March-2 April 1992),  321.

40 Second periodic report of Belgium, CCPR/C/57/Add.3 (7 April 1992), 9 408 (emphasis
added). This is consistent with GC No. 6 which noted the positive aspects of the
right to life and E. H. P. v. Canada, Communication No. 67/1980, CCPR/C/OP/1
at 20 (1984) [“Port Hope case”], http://hrlibrary.umn.edu/undocs/html/67-1980.htm,
discussed in section 5.4.

41 Third periodic report of the Ukrainian Soviet Socialist Republic, CCPR/C/56/Add.B (5-6
November 1990), 9 199.

42 Tbid., T 202. Panama was asked to describe its environmental policy under the provi-
sions on right to life, Second periodic report of Panama, CCPR/C/42/Add.7 and 11 (4-5
April 1991), T 431.

43 Concluding observations in the absence of the initial report of Dominica, CCPR/C/DMA/
COAR/I (24 April 2020), 9 24.

44 Tbid., T 25.

45 Concluding observations on the initial report of Cabo Verde, CCPR/C/CPV/CO/1/Add.1
(3 December 2019), 9 17.

46 Ibid, 9 18. It is noteworthy that the Committee referred to the need to develop envi-
ronmental standards, conduct EIAs, and adopt a precautionary approach to protect
people including the most vulnerable.

47 Dominica observations, supra note 43, 9 47. Here the formulation adopted by the
Committee is different from what is required under UNDRIP which requires the free,
prior and informed consent (FPIC) of indigenous peoples in certain instances. Cf.
Chapter 6 where the ESCR Committee has consistently referred to free, prior and
informed consent of indigenous peoples and even local communities and Chapter 7
where the CEDAW Committee has applied this in relation to rural women.

48 Ibid., T 48 (emphasis added). While the Committee refers to FPIC here, it calls upon
the state to consider taking such measures.

49 Concluding observations on the sixth periodic report of New Zealand, CCPR/C/NZL/
CO/6 (28 April 2016), T 43.

50 Ibid., 9 45-46.

51 Concluding observations of the Human Rights Committee: Russian Federation, CCPR/C/
RUS/CO/6 (24 November 2009).

52 Ibid.

53 Concluding observations of the Human Rights Committee: Sweden, CCPR/C/SWE/
CO/6 (7 May 2009), T 20.

54 Sweden report, supra note 29, I 15.

55 Ibid.

56 Third periodic report of Sweden, CCPR/C/58/Add.7 (27-28 March 1991), T 322.

57 USA report, supra note 34.

58 Ibid. See also the comments on the report of Ecuador where the Committee noted
that following the largest uprising of indigenous peoples in Ecuador’s history in 1990,
a dialog was undertaken which resulted in far reaching reforms, including the dona-
tion of over 1 million hectares of land, Third periodic report of Ecuador, CCPR/C/58/
Add.9 (67 November 1991), T 222.

59 Third periodic report of Colombia, CCPR/C/64/Add.3 (2-3 April 1992), 9 382.

60 TIhid.

61 This section draws from author’s book chapter (2019) “Environmental Rights and
International Human Rights Covenants: What Standards Are Relevant?” in
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Environmental Rights: Development of Standards, Turner, S., Shelton, D., Razzaque,
J., Mclntyre, O., & May, ]., eds., Cambridge: Cambridge University Press, p. 17, doi:
10.1017/9781108612500.

62 Port Hope case, supra note 40.

63 Ibid.

64 Ibid.

65 Ihid.

66 Communication No. 645/1995, CCPR/C/57/D/645/1995 (30 July 1996).

67 GC No 6 elaborates on the right to life (replaced by GC No 36)

68 CCPR General Comment No. 14: Article 6 (Right to Life) Nuclear Weapons and the Right
to Life (9 November 1984), https://tbinternet.ohchr.org/_layouts/15/treatybodyexter-
nal/Download.aspx’symbolno=INT%2fCCPR%2fGEC%2f4723&Lang=en.

69 Ibid., T 4.

70 Ibid., T 6.

71 Communication No. 645/1995, supra note 66, T 5.7.

72 Ibid., T 5.6.

73 Ibid., T 5.9.

74 Susila Malani Dahanayake and 41 other Sri Lankan citizens v. Sri Lanka, CCPR/
C/87/DJ1331/2004 (25 July 2006), https://undocs.org/CCPR/C/87/D/1331/2004, re-
ferred to in Mapping Report No. 2, supra note 9.

75 Ibid., 9 3.2.

76 Ibid., T 4.7.

77 E. P. et al. v. Colombia, Communication No. 318/1988, U.N. Doc. CCPR/C/39/D/
318/1988 (1990), http://hrlibrary.umn.edu/undocs/session39/318-1988.html.

78 Ibid., 8.

79 Communication No 167/1984 (26 March 1990), http://hrlibrary.umn.edu/undocs/ses-
sion38/167-1984.html. U.N. Doc. Supp. No. 40, A/45/40, (1990) at 1.

80 Ibid., 9 11.2.

81 Ibid., T 16.2.

82 Ibid., T 33. In several other communications where the Committee did not find a viola-
tion of Article 27, it nonetheless acknowledged the link between the right to culture and
environmental degradation. Ilmari Liansman et al. v. Finland, CCPR/C/52/D/511/1992
(26 October 1994), https://thinternet.ohchr.org/_layouts/treatybodyexternal/Down
load.aspx?symbolno=CCPR%2FC%2F52%2FD%2F511%2F1992&Lang=en; Jouni
Lénsman et al v. Finland, CCPR/C/587/D/671/1995 (30 October 1996), http://hrlibrary.
umn.edu/undocs/html/671-1995.html; and CCPR/C/83/D/1023/2001 (17 March 2005),
http://hrlibrary.umn.edu/undocs/1023-2001.html, where the Committee decided that
logging activities authorized by the state were not extensive enough to threaten the sur-
vival of reindeer husbandry, Mapping Report No. 2, supra note 9, 9 19. See also Mahu-
ika v. New Zealand, CCPR/C/70/D/547/1993 (27 October 2000), http://hrlibrary.umn.
edu/undocs/547-1993.html and Angela Poma Poma v. Peru, CCPR/C/95/D/1457/2006
(27 March 2009) [“Poma Poma case”], https:/fundocs.org/CCPR/C/95/D/1457/2006.

83 Communication No 1453/2006, CCPR/C/88/D/1453/2006 (18 October 2006), https://
undocs.org/CCPR/C/88/D/1453/2006.

84 ICCPR, supra note 1, art. 17 embodies the right to privacy, family, home and
correspondence.

85 Communication No 1453/2006, supra note 82, T 3.1.

86 Ibid., T 3.2.

87 Port Hope case, supra note 40.

88 Communication No 1453/2006, supra note 82, I 5.2.

89 Poma Poma case, supra note 82.

90 ICCPR, supra note 1, art. 1(2) embodies the right of all peoples to freely dispose of
their natural wealth and resources and provides that a people cannot be deprived of
its own means of subsistence.
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91 Ibid., art. 2(3)(a) embodies the right to an effective remedy.

92 Ibid., art. 14 embodies the right to equality before courts and tribunals.

93 1Ibid., art. 17 embodies the right to privacy, family, home or correspondence.

94 Poma Poma case, supra note 82, I 2.2.

95 Ibid., I 3.1.

96 General Comment No. 23: Article 27 (Rights of Minorities), CCPR/C/21/Rev.1/Add.5 (8
April 1994), https://lundocs.org/ CCPR/C/21/Rev.1/Add.5.

97 Poma Poma case, supra note 82, T 7.2.

98 Ibid., I 7.6 (emphasis added).

99 Ibid., 9 7.7.

100 This section draws from Atapattu, S., (2022) “Human Rights and the Environment,”
in Goodhart, M., ed., Human Rights in Theory and Practice (4th edn.), Oxford: Oxford
University Press, p. 297 [“Atapattu (2022)”]; and (2022) “Migrating with Dignity: Pro-
tecting the Rights of ‘Climate Refugees’ with the non-refoulement Principle,” in Behr-
man, S., & Kent, A., eds., Climate Refugees: Global, Local and Critical Approaches,
Cambridge: Cambridge University Press, p. 127.

101 The term “climate refugees” is not a legally accepted term. It simply describes those
who are compelled to move due to adverse consequences of climate change. At the
Paris Conference in 2015 (COP21) the parties requested the Executive Committee of
the Warsaw International Mechanism on Loss and Damage to establish a taskforce
on “displacement related to the adverse impacts of climate change,” Decision 1/CP.21,
“Adoption of the Paris Agreement,” FCCC/CP/2015/10/Add.1 (2015), T 49, https://
unfccc.int/resource/docs/2015/cop21/eng/10a01.pdf#page=2.

102 See Behrman, S. & Kent, A. (2020) “Climate-Induced Migration: Will Tribunals
Save the Day?” Hong Kong Jowrnal of Law and Public Affairs, vol. 2, no. 2, doi: 10.2139/
ssrn.3682504; and Buchanan, K. (July 2015) “New Zealand: ‘Climate Refugee’ Case
Overview,” Law Library of Congress, Global Legal Research Directorate, available at:
https://www.loc.gov/item/2016295703.

103 Convention Relating to the Status of Refugees, Geneva (1951) and Protocol of 1967,
https://www.unhcr.org/4d934{5f9.pdf.

104 The “disappearance” of these states raises several legal issues, such as those relating to
statehood, nationality, and the right to self-determination of the people. See Gerrard,
M. & Wannier, G., eds. (2013) Threatened Island Nations: Legal Implications of Rising
Seas and a Changing Climate, New York: Cambridge University Press; Atapattu, S.
(2016) Human Rights Approaches to Climate Change: Challenges and Opportunities,
London: Routledge, Chapter 9.

105 loane Teitiota v. New Zealand, CCPR/C/127/D/2728/2016 (24 October 2019), 9 2.2,
https:/fundocs.org/CCPR/C/127/D/2728/2016.

106 Ibid., 7 2.1.

107 Ibid., T 8.5.

108 Ibid.

109 Ibid.

110 GC No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant, CCPR/C/21/Rev.1/Add.13 (26 May 2004), https://undocs.org/ CCPR/C/21/
Rev.1/Add.13.

111 Ibid., 9 94.

112 Ibid. The exact wording was used in the Torres Strait Islanders case.

113 Ibid., T 9.5 (footnotes omitted).

114 TIbid., 9 9.12.

115 Tbid., T 9.11 (emphasis added). Again, exact wording was used in the Torres Strait
Islanders case.

116 Atapattu (2022), supra note 100.

117 This is the first climate change legal action against Australia alleging a violation of
human rights and the first legal action filed by the inhabitants of a low-lying island
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against a national government for inaction on climate change. See Cullen, M. (27
June 2019) “Climate Change and Human Rights: The Torres Strait Islanders’ Claim
to the UN Human Rights Committee,” Groningen Journal of International Law blog,
available at:  https://www.grojil.org/blog2/2019/06/27/climate-change-and-human-
rights-the-torres-strait-islanders-claim-to-the-un-human-rights-committee; see also,
Cullen, M. (September 2018) “Eaten by the sea” Human Rights Claims for the Im-
pacts of Climate Change upon Remote Subnational Communities,” Journal of Human
Rights and Environment, vol. 9, no. 2, pp. 171-193, doi: 10.4337/jhre.2018.02.03.

118 Views adopted by the Committee under article 5(4) of the Optional Protocol, concerning
Communication No. 3624/2019, CCPR/C/135/D/3624/2019 (22 September 2022), Ad-
vanceunedited version [“Communication No. 3624/2019”] https://tbinternet.ohchr.org/
Treaties/ CCPR/Shared%20Documents/AUS/CCPR_C_135_D_3624_2019_34335_E.
docx.

119 Article 24(1) deals with non-discrimination of children.

120 Ibid., 9 3.1.

121 Ibid.

122 Ibid.

123 See Sacchi v. Argentina, Decision adopted by the Committee on the Rights of the Child
under the Optional Protocol to the Convention on the Rights of the Child on a commu-
nications procedure in respect of Communication No. 104/2019, CRC/C/88/D/104/2019
(8 October 2021), https://undocs.org/CRC/C/88/D/104/2019, discussed in Chapter 8,
where the CRC Committee stressed that the global nature of climate change does
not absolve states of their individual responsibility to address climate change (emphasis
added).

124 Faa, M. (10 December 2020) “Torres Strait Islander complaint against climate
change inaction wins backing of UN legal experts,” Pacific Beat, https://www.abc.
net.au/news/2020-12-11/torres-strait-islander-complaint-against-climate-change-
inaction/12972926.

125 Communication No. 3624/2019, supra note 118, T 4.1.

126 Ibid., T 4.2.

127 Ibid., T 4.3.

128 Ibid., I 7.3.

129 First Optional Protocol, supra note 6, art. 3 refers to anonymous or frivolous claims or
claims that are an abuse of the rights of submission.

130 Communication No. 3624/2019, supra note 118, I 7.9 (emphasis added, footnotes
omitted).

131 Ibid., 9 8.3. See identical language in the Teitiota case.

132 Ibid., T 8.7. Identical language was used in the Teitiota case.

133 Ibid., 9 11 (emphasis added). Several Committee members added individual opinions.
Member Duncan Laki Muhumuza while agreeing with the Committee decision, rely-
ing on the Urgenda decision, believed that there is a violation of Article 6 because the
State party failed to prevent foreseeable loss of life from the impact of climate change.

134 Mapping Report No. 2, supra note 9, I 24.

135 See Erin Daly, “The UNHRC’s Torres Strait Islands Decision: A Major Advance
and a Roadmap for the Future” (3 October 2022), https://gnhre.org/community/the-
unhrcs-torres-strait-islands-decision-a-major-advance-and-a-roadmap-for-the-future.
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6 Committee on Economic,
Social and Cultural Rights

6.1 Introduction

The human rights treaty that comes closest to environmental issues is the Inter-
national Covenant on Economic, Social, and Cultural Rights (ICESCR)! even
though it does not refer to environmental pollution. Many of the rights recog-
nized in the Covenant rely on a healthy and sustainable environment for their re-
alization and cannot be enjoyed in a degraded environment. The rights protected
under the ICESCR that are closely related to a healthy and sustainable environ-
ment include: the right to work (Article 7); social security (Article 9); adequate
standard of living, including adequate food, clothing and housing and the right to
be free from hunger (Article 11); right to physical and mental health (Article 12);
and the right to take part in cultural life (Article 15).

Unlike civil and political rights, economic, social, and cultural rights (ESC
rights) are to be realized progressively, subject to available resources.” This has
led some states and scholars to argue that ESC rights are not justiciable, thereby
creating a hierarchy of rights.” Many older constitutions embody only civil and
political rights while newer constitutions embody ESC rights, including environ-
mental rights* and even rights of nature.’ Parties have undertaken to ensure the
equal right of men and women to the enjoyment of all ESC rights embodied in
the Covenant. Thus, principles of equality and non-discrimination underlie the
entire Covenant.®

The Committee on Economic, Social and Cultural Rights (ESCR Committee)
oversees the implementation of the ICESCR. It was established by a resolution
of the UN Economic and Social Council (ECOSOC) in May 1985 which re-
named the Working Group established by ECOSOC in 1978 as the “Committee
on Economic, Social and Cultural Rights”’ to carry out the monitoring functions
assigned to ECOSOC under Part IV of the ICESCR. The Committee is a body of
independent experts. However, unlike the UN Human Rights Committee whose
mandate is included in the ICCPR itself, the ESCR Committee was established
by an ECOSOC resolution.® Despite this distinction, its mandate, procedure, du-
ties, and powers are very similar to those of the Human Rights Committee.

This chapter discusses how the ESCR Committee has addressed environmental
issues, climate change, and sustainable development including the SDGs. It uses
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the individual report on the ICESCR prepared for the UN Independent Expert
on Human Rights and the Environment, John Knox, as part of his mapping exer-
cise in 2013 as background for this chapter.’

6.2 General Comments

Several General Comments adopted by the ESCR Committee are relevant to
the present discussion. GC No 3 elaborates on the nature of state parties’ obliga-
tions.!° It notes that Article 2 has a dynamic relationship with other provisions
of the Covenant and describes the nature of the legal obligations undertaken
by states which include both obligations of conduct and obligations of result.!!
While the differences between the nature of obligations in the two Covenants are
often highlighted, the similarities are rarely pointed out. The ICESCR provides
for the progressive realization of rights, but it imposes obligations which are of
immediate effect. Of these, two are of particular importance: (a) the principle of
non-discrimination; and (b) the obligation to take steps toward the full realization
of rights:

Thus while the full realization of the relevant rights may be achieved pro-
gressively, steps towards that goal must be taken within a reasonably short
time after the Covenant’s entry into force for the States concerned. Such
steps should be deliberate, concrete and targeted as clearly as possible towards
meeting the obligations recognized in the Covenant.!?

States are required to take all appropriate means, including the adoption of legis-
lative measures to implement the obligations under the treaty. Legislative meas-
ures are often indispensable for the fulfillment of obligations, especially those
relating to non-discrimination but it is not the only measure. Rather, “all ap-
propriate means” must be given its full and natural meaning. While states must
decide for themselves which means are most appropriate under the circumstances,
the ultimate determination whether all appropriate measures have been taken
rests with the Committee. These measures may include judicial remedies, access
to remedies and standing, as well as administrate, financial, educational, and so-
cial measures.®

The GC notes that the term “progressive realization” is used to describe the
intent; it recognizes that full realization of ESC rights will not be achieved in a
short period of time. In this sense, the obligation differs from that in Article 2
of the ICCPR which embodies an obligation to ensure their immediate realiza-
tion. However, this should not be misinterpreted as depriving the obligation of all
meaningful content:

[t]he phrase must be read in the light of the overall objective, indeed the raison
d’étre, of the Covenant which is to establish clear obligations for States par-
ties in respect of the full realization of the rights in question. It thus imposes
an obligation to move as expeditiously and effectively as possible towards that
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goal. Moreover, any deliberately retrogressive measures in that regard would
require the most careful consideration and would need to be fully justified by
reference to the totality of the rights provided for in the Covenant and in the

context of the full use of the maximum available resources.4

The Committee believes that a minimum core obligation to ensure the minimum
essential levels of each right is incumbent upon every state party.”” Similarly, any
assessment as to whether a state has discharged its minimum core obligation must
consider the resource constraints in that country. With regard to taking steps “to
the maximum of its available resources,” it must demonstrate that “every effort
has been made to use all resources that are at its disposition in an effort to satisfy,
as a matter of priority, those minimum obligations.”'®

Finally, the Committee noted that the phrase “maximum available resources”
was intended to refer to both the resources existing within a state and those avail-
able from the international community through international cooperation and
assistance. Relying on Articles 55 and 56 of the UN Charter, the General Com-
ment emphasized that international cooperation for development and therefore
for the realization of ESC rights, is an obligation of all States, particularly of those
states which are in a position to assist others.!”

Of the 25 General Comments so far adopted by the ESCR Committee, several
refer to environmental pollution and/or the need for environmental protection.
GC No 4 on the right to adequate housing notes that “adequacy” is determined in
part by social, economic, cultural, climatic, ecological and other factors and iden-
tified certain aspects that must be taken into account: (a) legal security of tenure;
(b) availability of services, materials, facilities and infrastructure; (c) affordabil-
ity; (d) habitability; (e) accessibility; (f) location; and (g) cultural adequacy. The
Committee elaborated on some of these aspects:

An adequate house must contain certain facilities essential for health, secu-
rity, comfort and nutrition. All beneficiaries of the right to adequate housing
should have sustainable access to natural and common resources, safe drink-
ing water, energy for cooking, heating and lighting, sanitation and washing
facilities, means of food storage, refuse disposal, site drainage and emergency

services.!8

In addition, it encourages state parties to apply the Health Principles of Housing
prepared by the WHO as housing is the environmental factor most associated
with disease. With regard to accessibility, the GC refers to the need to provide
full and sustainable access to adequate housing resources to disadvantaged groups
who include, among others, victims of natural disasters and people living in dis-
aster-prone areas.

GC No 12 on the Right to Food recognizes that adequate food is crucial for the
enjoyment of all rights.!” Regarding the normative content of Article 11, it elabo-
rates that the right to adequate food should not be interpreted narrowly and while
it is to be realized progressively, states have a core obligation to take necessary
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action to alleviate hunger even during natural and other disasters. Moreover, the
concept of adequacy underlies a number of factors that must be taken into ac-
count when determining whether particular foods or diets that are accessible is
the most appropriate and introduced the notion of sustainability:

The notion of sustainability is intrinsically linked to the notion of adequate
food or food security, implying food being accessible for both present and
future generations. The precise meaning of “adequacy” is to a large extent
determined by prevailing social, economic, cultural, climatic, ecological and
other conditions, while “sustainability” incorporates the notion of long-term
availability and accessibility.?°

It called upon states to formulate a strategy to implement the right to food, ad-
dress issues such as sustainable management and use of natural resources for food;
and protect vulnerable populations even where states face severe resource con-
straints whether caused by economic adjustment, recession, climatic conditions
or other factors.

GC No 14 elaborates on the right to health and recognizes that it is indispen-
sable for the exercise of other human rights, including the rights to food, housing,
work, education, dignity, and procedural rights.?' In a direct reference to a healthy
environment, the General Comment notes that:

[tlhe right to health embraces a wide range of socio-economic factors that
promote conditions in which people can lead a healthy life, and extends to
the underlying determinants of health, such as food and nutrition, housing,
access to safe and potable water and adequate sanitation, safe and healthy
working conditions, and a healthy environment.??

The Committee recognizes that the notion of health has undergone substantial
change and more determinants of health are being taken into consideration such
as resource distribution and gender differences. Thus, the underlying determi-
nants of health include access to safe and potable water and adequate sanitation,
an adequate supply of safe food, nutrition and housing, and healthy occupational
and environmental conditions.”> Moreover, the participation of the population in
health-related decision-making at all levels is an important aspect.

Interpreting Article 12(2)(b), under the caption “The right to healthy natural
and workplace environment,” the Committee noted that the improvement of “all
aspects of environmental and industrial hygiene” comprises, inter alia, preventive
measures in respect of occupational accidents and diseases; ensuring an adequate
supply of safe and potable water and basic sanitation; reducing the population’s
exposure to harmful substances such as radiation, chemicals, and other detrimen-
tal environmental conditions that impact upon human health.?*

The General Comment further noted the importance of protecting vital me-
dicinal plants, animals, and minerals necessary for the full enjoyment of health
of indigenous peoples. Moreover, developmentrelated activities that lead to the
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displacement of indigenous peoples from their traditional territories and environ-
ment, denying them their source of nutrition, and breaking the symbiotic rela-
tionship with their lands, have a detrimental impact on their health.

With regard to the specific legal obligations of states, GC No 12 notes that
states “should refrain from unlawfully polluting air, water and soil, e.g. through in-
dustrial waste from State-owned facilities, from using or testing nuclear, biological
or chemical weapons if such testing results in the release of substances harmful
to human health...””> With regard to the violations of the obligation to protect,
the Comment refers to the failure to enact laws to prevent the pollution of water,
air, and soil by extractive and manufacturing industries.2® It further recognized
the need to give priority to vulnerable and marginalized groups when providing
medical and financial aid, and distributing resources such as potable water, food,
and medical supplies.

GC No 15 on the Right to Water’” adopted in 2002 also refers to environmen-
tal conditions. This is the first time that water was recognized as a human right. It
recognizes that water is a limited natural resource and a public good and that the
human right to water is indispensable for leading a life of dignity. Similar to rights
to health and food, it is a prerequisite for the realization of other human rights.
Article 11 on an adequate standard of living provides the legal basis for the right
to water which has been recognized in other instruments as well.

GC No 15 recognizes the importance of ensuring sustainable access to water
resources for agriculture to realize the right to food, paying attention to disadvan-
taged and marginalized farmers, including women farmers. In addition, environ-
mental hygiene, as an aspect of the right to health, requires taking steps to prevent
unsafe and toxic water conditions. Thus, states must ensure that natural water
resources are protected from contamination by harmful substances.’® It provides
that water should be treated as a social and cultural good, not primarily as an eco-
nomic good. The realization of the right must be sustainable, “ensuring that the
right can be realized for present and future generations.””” The quantity of water
available for each person should correspond to the WHO guidelines; with regard
to quality, water must be safe, free from micro-organisms, chemical substances
and radiological hazards that constitute a threat to health. Moreover, the right to
water should be realized without discrimination with special attention being paid
to marginalized groups, including women, children, rural people, nomadic com-
munities, and indigenous peoples. States must ensure that access to traditional
water sources in rural areas should be protected from unlawful encroachment
and pollution.’® Likewise, indigenous peoples’ access to water resources on their
ancestral lands must be protected from encroachment and unlawful pollution.’!

Regarding the nature of states’ obligations, the obligation to respect requires
states to refrain from arbitrarily interfering with traditional arrangements for wa-
ter allocation and unlawfully diminishing or polluting water, for example, by test-
ing weapons.”> Relying on principles of humanitarian law, the Committee noted
that during armed conflicts, emergency situations, and natural disasters, state
parties must protect objects indispensable for survival of the civilian population,
including drinking water installations and protection of the natural environment
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against widespread, long-term, and severe damage.’> With regard to the obliga-
tion to protect, states are required to prevent third parties from interfering in the
enjoyment of the right which includes adopting necessary legislation and other
measures to restrain third parties from “polluting and inequitably extracting from
water resources, including natural sources, wells and other water distribution
systems.”# With regard to the obligation to fulfill, states are required to protect
water sources and facilitate sustainable access to water, particularly in rural and
deprived urban areas. Moreover, states must adopt comprehensive strategies and
programs to ensure sufficient and safe water for present and future generations>
which may include: (a) reducing depletion of water resources through unsustain-
able practices; (b) reducing contamination of watersheds and water-related eco-
systems (c) monitoring water reserves; (d) ensuring that proposed developments
do not interfere with access to water; and (e) assessing the impacts of actions “that
may impinge upon water availability and natural-ecosystems watersheds, such as
climate changes, desertification and increased soil salinity, deforestation and loss
of biodiversity...”¢

Another relevant General Comment is No 21 on the right to cultural life’’
which may be exercised individually or collectively. Culture encompasses, inter
alia, ways of life, rites and ceremonies, natural and man-made environments. >
There are several necessary conditions for the full realization of the right based on
equality and non-discrimination: availability, accessibility, acceptability, adapt-
ability and appropriateness. Availability includes the shared open spaces essential
to cultural interaction, such as parks, and natural areas including seas, lakes, riv-
ers, mountains, forests and nature reserves and their flora and fauna, which give
nations their character and biodiversity.*

Similar to other rights, the right to culture is also closely linked to the en-
joyment of other rights. Thus, states have a duty to implement their obligations
under Art 15(1)(a) together with other obligations. While account must be taken
of national and regional particularities and historical, cultural, and religious
backgrounds, it is the duty of states to protect all human rights. Thus, “no one
may invoke cultural diversity to infringe upon human rights guaranteed by in-
ternational law, nor to limit their scope.”40 The Committee recognizes women,
children, older persons, persons with disabilities, minorities, migrants, indigenous
peoples, and people living in poverty as requiring special protection. The pro-
visions on indigenous peoples are worth reproducing here which recognize the
strong communal dimension of indigenous peoples’ cultural life:*!

Indigenous peoples’ cultural values and rights associated with their ancestral
lands and their relationship with nature should be regarded with respect and
protected, in order to prevent the degradation of their particular way of life,
including their means of subsistence, the loss of their natural resources and,
ultimately, their cultural identity. States parties must therefore take meas-
ures .... protect the rights of indigenous peoples to own ... and use their com-
munal lands, territories and resources, and, where they have been otherwise
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inhabited or used without their free and informed consent, take steps to re-
turn these lands and territories.

It further recognizes the importance of their traditional knowledge, access to ge-
netic resources, seeds, medicines and knowledge of fauna and flora and the need
to respect the principle of free, prior, and informed consent (FPIC) of indigenous
peoples in all matters covered by their specific rights.?

The Committee notes that the States are obliged to protect indigenous peo-
ples from illegal and unjust exploitation of their lands, territories and resources
by state entities or private or transnational enterprises.d'dr States must encourage
the participation of minorities, indigenous peoples, and other communities in
the design and implementation of laws and policies that affect them and obtain
their free, informed, and prior consent when their cultural resources and cultural
expression, are at risk.*

The ESCR Committee is currently working on two General Comments that
are relevant to the present discussion: draft GC No 26 on land and ESC rights,*
and GC on sustainable development and ESC rights.*’ The draft GC No 26 is
currently open for comments. The draft notes that access to land is an impor-
tant precondition for the realization of several rights in the Covenant including
adequate food, water and housing, and health. Moreover, the sustainable use of
natural resources depends on how people have access to land and how land use
is governed.*® With environmental degradation and climate change, the availa-
bility of land is diminishing, while the increasing populations require more food.
Land tenure systems are becoming important in this context. However, compe-
tition for land is increasing in both rural and urban areas with competing uses,
large-scale development projects, and urbanization. Other factors that compound
the problem include unsustainable agronomic practices, unsustainable land man-
agement, climate change, growing demand for agricultural commodities for food,
bioenergy, fiber and feedstock, and large-scale industrial agriculture. Moreover,
land has cultural value. The GC refers to the obligations of states, especially non-
discrimination and equality, participation, consultation and transparency, and
obligations to respect, protect and fulfill including extraterritorial obligations to
respect, protect, and fulfill.

The draft GC notes that the impact of climate change on access to land will
be severe in many countries and sea level rise will impact housing, agriculture,
and fisheries. Plus, extreme weather events such as droughts and floods will affect
access to land. States should thus comply with their commitments under the
Paris Agreement and design adaptation policies taking into consideration land
use changes induced by climate change, and use maximum available resources to
address the impacts of climate change, particularly on disadvantaged groups.’
Main contributors to climate change should assist those countries that are most
affected but are unable to cope with the impacts. States must also support mit-
igation and adaptation measures with environmental and social safeguards to
ensure that human rights are not affected, provide access to information and
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facilitate consultations, and respect the free, prior, and informed consent of in-
digenous peoples.”®

With regard to the second proposed General Comment,’! the Committee
notes that although sustainable development is not explicitly mentioned in the
Covenant, its significance was recognized in the 1992 Rio Declaration on Envi-
ronment and Development®? and is at the heart of the 2030 Agenda and SDGs.
The drafting group has identified ten key themes to be explored in the GC in-
cluding: natural resource governance, equity in access and limitations in the use;
environmental degradation and biodiversity loss; climate change; gender equality;
indigenous peoples, peasants and others in rural areas; private actors; and the re-
lationship between sustainable development and key concepts in the Covenant.”
It has prepared an issue paper as a discussion guide and will continue regional
consultations with academics, civil society, practitioners and experts.

6.3 Concluding Observations

By ratifying the ICESCR, state parties have agreed to submit reports on the meas-
ures they have adopted and the progress made in protecting the rights recognized
in the Covenant as well as the difficulties in fulfilling the obligations and the
factors that contribute to those difficulties. This section discusses the Concluding
Observations of the ESCR Committee as they relate to climate change, sustaina-
ble development including SDGs and environmental pollution. In addition, refer-
ence will be made to indigenous rights and the free, prior, and informed consent
principle, environmental impact assessments, disposal of natural resources and
preservation of forests and related issues.

6.3.1 Climate Change

The majority of the Concluding Observations from around 1999 make references
to climate change, at times in relation to indigenous peoples’ rights’* and the
SDGs.” In a few instances, reference was made to climate change and extra-
territorial obligations.”® In this section, we will discuss some of the noteworthy
statements that the Committee made in its concluding observations.

On the report of Norway, the Committee expressed concern about the licenses
Norway had issued for the exploration and exploitation of petroleum and natural
gas reserves in the Arctic Ocean and the Barents Sea and their impact on global
warming.”’ It noted Norway’s contribution to the Green Climate Fund and its
efforts to meet its 2030 targets to reduce its GHG emissions. The Committee
recommended that Norway:

[ilntensify its efforts to achieve its nationally determined contribution under
the Paris Agreement to reduce emissions by at least 50 per cent and towards
55 per cent compared to 1990 levels by 2030, and to promote alternative and
renewable energy sources. It also recommends that the State party reconsider
its decision to increase oil and natural gas exploitation and take its human
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rights obligations as a primary consideration in its natural resource exploita-
tion and export policies.’®

The reference to the Paris Agreement, the recommendation to reduce GHG
emissions by 50% compared to 1990 levels by 2030, promote alternative energy
sources, and to reconsider the decision to increase oil and gas exploitation are
significant especially given that they are made by a human rights body.

Similar sentiments were expressed in its Concluding Observations on the re-
port of Switzerland.” The Committee expressed concern that Switzerland was
not making an effort to meet the GHG reduction target for 2020 and that the
emission reduction target of 50% by 2030 compared to 1990 is not compatible
with the mitigation objectives set by the international community. It recom-
mended that:

the State party intensify its efforts to meet its greenhouse gas emission re-
duction targets for 2020 and raise the target for 2030 so that it is consistent
with the commitment to limit temperature rise to 1.5°C. The Committee
also recommends that the State party take the measures necessary to re-
duce public and private investment in the fossil fuel industry and to ensure
that such investment is consistent with the need to reduce greenhouse gas
emissions.%

The Committee discussed climate change and extraterritorial obligations on the
report of Ecuador.t! While taking note of the mitigation and adaptation meas-
ures included in Ecuador’s first NDC, the Committee expressed concern that the
increase in extractive activities “runs counter to the State party’s commitments
under the Paris Agreement”® and would have a negative impact on the enjoy-
ment of ESC rights by people and future generations. It recommended that Ecua-
dor reconsider the increase in oil development and large-scale mining in light of
its commitments under the Paris Agreement.®> This recommendation is significant
because of the reference to the Paris Agreement. The Committee also encouraged
Ecuador to promote alternative and renewable energy sources, reduce GHG emis-
sions, and set national targets with time-bound benchmarks, drawing attention to
its 2018 statement on climate change.®

Similarly, the Committee referred to climate change and extraterritorial ob-
ligations on the report of Argentina.®’ It expressed concern over the plans for
large-scale exploitation of unconventional fossil fuels through hydraulic frac-
turing because this would consume a significant percentage of the entire global
carbon budget for achieving the 1.5°C target in the Paris Agreement. It further
expressed concern that the hydraulic fracturing plan would run counter to the
commitments under the Paris Agreement and would have a negative impact on
global warming as well as on the enjoyment of ESC rights by people and future
generations. The Committee thus recommended that Argentina reconsider the
large-scale exploitation of unconventional fossil fuels to ensure compliance with
the obligations under the Covenant in light of the commitments under the Paris
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Agreement. It encouraged Argentina to promote alternative and renewable en-
ergy sources, reduce GHG emissions and set national targets with time-bound
benchmarks® and drew attention to its 2018 statement on climate change.

On the report of Mauritius, the Committee noted that natural disasters, in the
face of climate change, have had a serious impact on the enjoyment of Covenant
rights, especially for those affected by sea level rise in the southern part of the
country.®’ It recognized Mauritius’ negligible contribution to climate change and
recommended: strengthening its response to disasters and disaster risk reduction
methods; adopting a human rights-based approach and establishing monitoring
mechanisms; allocating financial resources; strengthening the disaster prepared-
ness of communities, especially those living in the south; and seeking interna-
tional support to mobilize financial and technical support “which it is entitled in
mitigating and responding to the effects of climate change”®

Several points are of note here: the Committee recognized the negligible con-
tribution of Mauritius to climate change; the need to adopt a rights-based ap-
proach to disasters and risk reduction methods; that Mauritius (and by implication
other developing countries whose contribution to climate change is negligible) is
entitled to receive financial and technical support. It is, however, unfortunate
that the Committee continues to refer to these severe weather events as “natural
disasters.”

On the report of Cabo Verde, the Committee expressed concern about the
impact that natural disasters and cyclical droughts have on the most vulnerable
populations and their Covenant rights, which could be exacerbated by climate
change.®’ It recommended strengthening policies and strategies for mitigating
the impact of disasters and reducing the vulnerability of communities and whose
livelihood is dependent on climatic conditions; improving infrastructure and
structural safety of houses; and updating contingency and relocation plans in
consultation with the communities concerned.”’ While the reference again to
“natural” disasters is unfortunate, the emphasis on community participation on
relocation plans and the impact on vulnerable communities is important.

The Committee expressed concern that climate change would affect the enjoy-
ment of ESC rights by people in the Russian Federation’! and noted that climate
change in the Arctic region will also affect other parts of the territory and impact
people including indigenous peoples living in that region. It encouraged the state
party to monitor and provide information on the impact of climate change on the
enjoyment of ESC rights and recommended increasing efforts to reduce GHG
emissions and set national targets with time-bound benchmarks.”?

The Committee made extensive comments and recommendations relating to
climate change on the report of Australia:

The Committee is concerned about the continued increase of carbon diox-
ide emissions in the State party ... despite the State party’s commitments as
a developed country under the United Nations Framework Convention on
Climate Change and the Kyoto Protocol, as well as its nationally determined
contribution under the Paris Agreement. The Committee is also concerned
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that environmental protection has decreased in recent years as shown by the
repeal of the emissions trading scheme in 2013, and the State party’s ongoing
support to new coal mines and coal-fired power stations. The Committee is
also concerned that climate change is disproportionately affecting the enjoy-
ment of Covenant rights by indigenous peoples.”?

The Committee recommended revising climate change and energy policies, tak-
ing immediate measures to reduce absolute emissions of GHGs, and pursue al-
ternative and renewable energy production. It also encouraged the state party to
review its support of coal mines and coal exports and recommended addressing
the impact of climate change on indigenous peoples and engaging them in policy
design and implementation.”

On the report of Canada, the Committee voiced its concern that climate
change is affecting the enjoyment of ESC rights by indigenous peoples’ and noted
that environmental regulations have been weakened, notably by the enactment
of the Budget Bill C38 (2012) and in the context of extractive industries. The
Committee recommended: addressing the impact of climate change on indige-
nous peoples and engaging them in policy design and implementation; ensuring
that before the use of non-conventional fossil energies, affected communities are
consulted and impact assessments carried out; pursuing alternative and renewable
energy production; strengthening legislation and regulations in accordance with
international human rights obligations; and ensuring that environmental impact
assessments are carried out in relation to extractive industries.’®

On several occasions, the Committee commended member states for their
positive action on climate change. It commended Cambodia for launching a
project for carbon credits for community forestry under the Clean Development
Mechanism and the REDD program of the UNFCCC.”” Similarly, it commended
Argentina for adopting a law to protect and safeguard glaciers and periglacial ar-

as’® while the Committee welcomed the adoption of legislation on climate pro-
tection by Ukraine and giving effect to the Kyoto Protocol and the UNFCCC.”
The Committee welcomed the establishment of the Climate Change Trust and
the Climate Change Resilience Fund, and the adoption of the Climate Change
Strategy and Action Plan of 2009 in Bangladesh.®°

The Committee expressed concern about the impact of climate change on the
enjoyment of ESC rights by people in Bangladesh, despite the negligible contribu-
tion of the State party.3' It recommended that the state party integrate human
rights into plans on climate change and disaster risk reduction with the partic-
ipation of the affected communities and civil society. Moreover, the state party
should strengthen international cooperation in order to mobilize financial and
technological support to which it is entitled in mitigating and responding to the effects
of climate change.¥? On the report of Mongolia, the Committee acknowledged
the needs of people exacerbated by the extreme climatic conditions®® and noted
the growing food insecurity among vulnerable groups such as children, older per-
sons, female headed households, pensioners, and small herders compounded by
drought and harsh winter, which killed more than 2 million heads of livestock.3
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6.3.2 Environmental Pollution, Environmental Degradation, and
Environmental Impact of Mining Operations and Extractive
Industries

The Committee addressed environmental pollution in several of its Concluding
Observations, with issues ranging from mining operations to the use of pesti-
cides, and from access to safe drinking water® to air pollution. A large number of
comments had been made in relation to the impact of mining, deforestation, and
development activities on indigenous peoples and their lands. These are discussed
later in the chapter.

On the report of Guinea,®® while noting the revisions to the 2013 Mining
Code, the Committee expressed concern about the negative effects of extractive
activities on the environment and the health of local communities and about
populations being displaced without adequate compensation by mining and hy-
droelectric companies.®” The Committee recommended: ensuring compliance
with the Mining Code and that communities share in the economic benefits of
the mining industry; preparing independent studies on the effects of extractive
and hydroelectric activities on ESC rights prior to undertaking investment pro-
jects; guaranteeing the quality of water sources, and holding those in mining
activities accountable for polluting water sources; and where property has been
expropriated, ensuring that landowners and those with usage rights are consulted
and paid adequate compensation.

On the report of Senegal,%® the Committee commended the inclusion of the
rights to a healthy environment, natural resources and land in their Constitu-
tional Act of 2016 but expressed concern about the lack of measures taken to ad-
dress atmospheric pollution, particularly in Dakar, dumping of household waste,
and the discharge of wastewater in urban and peri-urban areas, and the pollution
from the use and disposal of plastic bags.%” The Committee encouraged the state
party to take immediate steps to address environmental hazards that affect the
health of the population by regulating polluting vehicles; improving wastewater
monitoring and management; and enforcing the law on plastic bags.”®

The Committee voiced concern about reports that Israel had given licenses
to Israeli and multinational companies for oil and gas extraction and renewable
energy projects in occupied territory without consulting the affected communities
while prohibiting Syrians and Palestinians from accessing and developing their
natural resources.”! The Committee recommended immediately ceasing the issue
of licenses for the exploitation of natural resources in the occupied territories. In
addition, the Committee expressed concern about the hazardous impact of aerial
herbicide sprayed by companies hired by the Ministry of Defense adjacent to the
fence between Israel and Gaza, especially the impact on crops and soil. It further
expressed concern about the restrictions imposed on Palestinians to access their
agricultural land, water sources, irrigation facilities, and marine resources, and
the confiscation of fishing boats, depriving Palestinians of their means of subsist-
ence.”” The Committee recommended carrying out an assessment of the impact
of herbicide spraying on the livelihoods, health, food security of Palestinians and
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the environment and, based on the precautionary principle, cease such spraying
and ensure that farmers and fishermen have free access to their land, irrigation
facilities and marine resources.”’

On the report on Kazakhstan, the Committee recommended preparing human
rights and environmental impact assessments before entering into investment
and trade agreements or licensing investments.”* The need to conduct social,
environmental and human rights impact assessments prior to granting licenses
for extractive activities and providing fair and adequate reparation to those nega-
tively affected by extractive activities were among the recommendations made on
the report of the Russian Federation.”

The Committee voiced concern at the excessive amount of fluoride and boron
in the water supply system in Estonia and the high radon content in groundwa-
ter in northern Estonia reported to be closely associated with cancer which may
put those cleaning the filers at risk.”® The Committee, drawing attention to GC
No 15, recommended: ensuring that the content of fluoride and boron remains
below the limit in all water supply systems; providing those exposed to radon-
contaminated water with alternative drinking water sources; revisiting legal reg-
ulations on radon in drinking water to ensure compliance with EU and WHO
standards; and enforcing laws on water treatment and monitor compliance.”’

The Committee expressed concern at the lack of instruments in Cameroon to
ensure the protection of ESC rights when granting permits for projects for eco-
nomic development or exploitation of natural resources.”® It referred to reports on
the negative impacts of these projects on the traditional lifestyles of population
groups, including indigenous peoples, and on their access to land, food supply, and
an adequate standard of living. The Committee recommended adopting guide-
lines for evaluating the impact of development projects on ESC rights and the
environment, including those implemented by private actors, and especially those
involving the territories and natural resources of indigenous peoples.”

On the report of Mali, the Committee expressed concern about the negative
impacts of mining operations that cause irreversible damage to the environment
and infringe the right to health and an adequate standard of living of affected
communities.!® It recommended developing guidelines for assessing the impact
of mining projects on human rights and the environment; providing compen-
sation to those affected by mining activities and ensuring they benefit from the
revenue from such activities; and demanding mining companies to take steps to
prevent water and air pollution and soil degradation resulting from their activities
and to reclaim damaged areas.°!

Similar concerns were voiced on the report of Argentina:

The Committee is concerned about the negative impact that the use of spe-
cific methods of unconventional oil and gas exploitation, such as hydraulic
fracturing, may have on the environment, water, health and the risk of earth-
quakes, and about the fact that the local impact of these forms of exploitation
has not been adequately assessed and the local populations have not been
duly consulted.!®?
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The Committee recommended that the state party adopt a regulatory frame-
work for hydraulic fracturing, including impact assessments, consultations with
the communities with appropriate documentation of its effects on air and water
pollution, radioactive emissions, occupational health and safety, effects on public
health, noise and light pollution, potential to trigger seismic activity and threats
to agriculture, soil quality, and climatic system.!”> Furthermore, the Committee
expressed deep concern about the increased use of pesticides and herbicides that
contain glyphosate, despite their serious adverse effects on human health and
the environment and despite WHO’s identification of glyphosate as a probable
carcinogen. It recommended adopting the precautionary principle as part of its
regulatory framework with regard to the use of pesticides and herbicides, in par-
ticular those that contain glyphosate to avoid negative health impacts and envi-
ronmental degradation.!%

The Committee addressed exploitation of natural resources on the report of
Colombia and commended the State party for setting up consultations with com-
munities that may be affected by projects that exploit natural resources, including
agro-industrial projects.'® However, despite the opposition of the communities,
the projects go ahead and the Committee voiced concerned about the adverse
effects of these activities on the environment, including deforestation which has
a negative impact on the enjoyment of ESC rights.!°® It recommended that the
state party give due weight to the public concerns; undertake social and envi-
ronmental impact studies on activities that exploit natural resources; ensure that
licensing agreements with private entities include measures to mitigate their im-
pact on the enjoyment of ESC rights; provide adequate compensation to affected
communities; and take appropriate measure to preserve forests.'%’ Moreover, the
Committee expressed concern over the disproportionate use of water for mining
activities, and the pollution of rivers which has resulted in serious violations of
rights to water, food, and health and caused damage to the environment.!%® It
recommended, drawing attention to GC No 15, that the state party take measures
to protect water resources and ensure the use of water by mining industry does not
jeopardize access to safe drinking water, particularly for affected communities and
that water is properly treated by the mining companies.'*?

Soil and groundwater pollution caused by landfill methods of waste disposal
as well as extensive use of agricultural chemicals and persistent organic pollut-
ants, including pesticides and insecticides were among the topics addressed by the
Committee on the report of the Republic of Moldova.'® It recommended that
the state party use environmentally-friendly methods to manage, monitor, collect,
and treat waste as an alternative to landfill; adopt appropriate waste-recycling
programs; and promote sustainable consumption and production patterns. It
urged the state party to regulate and monitor the use of harmful chemicals in
agriculture.!!

The Committee expressed concern about the high use of agrochemicals seri-
ously affecting the health of farming communities on the report of Sri Lanka.!?
Noting that although glyphosate pesticide was officially banned in 2015, it is still
used in plantations, the Committee recommended urgently addressing the very
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high use of agrochemicals, taking steps to enforce the ban, and extending the ban
to cover all agrochemicals that adversely affect the health of the population and
the environment.!?

On the report of the Netherlands the Committee addressed activities leading
to pollution both domestically and abroad.!'* While welcoming the adoption
of the national action plan on business and human rights, the Committee ex-
pressed regret that the plan only contains guidelines for companies operating
abroad and does not provide for formal monitoring mechanisms. It referred to
the reports of damage to people’s homes in Groningen due to gas extraction, the
polluting oil refinery in Curacao, serious damage to the environment, and to
the livelihoods of indigenous peoples by a company domiciled in the state party.
The Committee recommended, referring to GC No 24, that the state party take
measures to ensure the safety and mental health of the people residing in the
area of gas extraction in Groningen, provide compensation to the victims, pre-
vent future damage, expedite an overhaul of the oil refinery industry in Curacao
to avert pollution, and remove the legal obstacles to holding companies account-
able for violations of ESC rights resulting from their operations domestically and
abroad.!’®

On the report of Burkina Faso, the Committee expressed alarm at the impact of
businesses on the rights of rural communities, small farmers and agro-pastoralists
that exploit the natural resources of their territories, especially the serious im-
pact on rights to health, environment, education, housing and water, particularly
in the Essakane community, where the mining company has not compensated
the displaced populations.!'® The Committee recommended implementing the
Environmental and Social Management Plan to ensure that no land is trans-
ferred to investors or used for economic development projects before conducting
a full evaluation of the impact on the ESC rights of peoples and their free, prior,
and informed consent obtained.!? It further recommended that the Mining and
Environment Code is enforced and that those who have their rights violated have
access to remedies, as required under the Constitution.!'® The Committee also
expressed concern at the lack of access to safe drinking water, particularly in rural
areas, and the lack of a national strategy for the sanitation system, in particular
with regard to the treatment and disposal of solid waste and wastewater. Drawing
attention to GC No 15 and statement on the right to sanitation, the Committee
recommended that safe and affordable drinking water and sanitation is provided
for all, especially those in rural areas.!!’

The Committee expressed concern about continued land-grabbing in the Phil-
ippines and that the Comprehensive Agrarian Reform Program Extension with
Reforms has been phased out, leaving many farmers landless while women farm-
ers were among the minority who benefited.!”® The Committee recommended
taking measures to stop land-grabbing, facilitating the distribution of land to
landless farmers, and ensuring that women are not discriminated against in land
distribution.””! On the report of Kenya, the Committee voiced its concern at the
lack of implementation of ESC rights of those internally displaced by disasters,
development projects, and environment preservation projects.122
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On the reports of Kyrgyzstan, the Committee was concerned about pollution
and ground contamination'?® and the adverse effects on health and the envi-
ronment caused by the high level of industrial pollution and by a wide range of
sources and activities: ground contamination from uranium tailings, toxic waste
dumps, and burial sites for pesticides that are persistent organic pollutants; import
of obsolete, prohibited, or poor-quality pesticides; the location of a residential
area near burial grounds for cattle with anthrax; and mining, including the op-
eration of the world’s lastknown mercury mine in Khaidarkan. Concerned that
people’s awareness about health and environmental risks of radioactive and toxic

124 the Committee made extensive and detailed recom-

substances was very low,
mendations: relocating uranium tailings, pesticides that are persistent organic
pollutants, and radioactive and hazardous waste; closing the mine in Khaidarkan
and providing access to other economic activities in the region; ensuring that
residential areas are not located near contaminated ground; reducing industrial
pollution and enforcing prohibited pesticides; establishing normative frameworks
on radiation and nuclear safety, pollution, and chemicals management, in line
with international standards; and raising awareness on risks of radioactive and
toxic substances and safety measures.!?>

On the report of Mongolia, the Committee discussed the issue of herders who
lost their livestock and are engaged in artisanal and small-scale mining activities
which are not regularized and have poor working conditions, involving the use
of dangerous chemicals such as mercury.!?® The Committee recommended taking
measures, including a legal framework, to protect their rights especially enforcing
regulations on mercury-free processing plants and securing access to land and
licenses for them. Concerned about the large amount of pesticides in vegetables,
the Committee recommended taking measures to prevent and investigate cases
of pesticides in food.!*” Regarding safe drinking water and sanitation, the Com-
mittee expressed concern about the disparity between rural and urban areas and
about soil and water contamination caused by mining activities.'*® Referring to
GC No 15 and the statement on sanitation, the Committee urged the state party
to address this disparity and the impact of mining on water and soil.'”” Further
more, the Committee was extremely concerned about the levels of air pollution
leading to respiratory, heart, and lung diseases and recommended that the state
party take measures to address air pollution and its health impacts and introduce
new energy efficient heating systems.*°

The Committee expressed concern at the shortcomings in the implementation
of environmental regulations and industrial activity in Thailand."’! Reminding
the state party’s obligations under Article 12(2)(b) of the Covenant, the Com-
mittee recommended that it regulate environmental protection and ensure en-
forcement of its environmental legislation, to prevent harmful health effects. On
the report of Montenegro, the Committee expressed serious concern over Roma
communities that live in deplorable conditions in environmentally polluted areas
without access to electricity, running water, and sewage disposal.!*?

The Committee made extensive comments on water and sanitation, mining,
and land-grabbing on the report of Indonesia.'*® It expressed concern that, in
rural areas, about one quarter of the population does not have access to safe
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drinking water and sanitation despite the adoption of the National Policy for
Community-Based Water Supply and Environmental Sanitation. Referring to GC
No 15, the Committee called upon the state party to improve access to safe and
clean drinking water and sanitation, particularly in rural areas. The Committee
further expressed concern at human rights violations in mining and plantations
sectors, including rights to livelihood, food, water, and labor and cultural rights
and that the free, prior, and informed consent of affected communities is not al-
ways sought. However, even where consultations have taken place, their informed
decisions have not been guaranteed.

The Committee not