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Preface

At the time of writing this text, the historic demonstrations in Oslo on the 500+ days
of inaction on the Fosen Supreme Court verdict have just concluded. In Finland,
the day after the occupation of Sdmi youth and allies at the Norwegian Ministry of
Petroleum and Energy started, we received news that a third government in a row
failed to renew the act on the Sdmi Parliament, thus continuing the human rights
violations caused by the current act.

These are times of ambivalence for Sami rights. On the one hand, we have had
major victories on Sami rights. In Supreme Courts in the three Nordic countries,
we have the recent Girjas case from the Swedish side, concluding that the Sami vil-
lage has the right to govern hunting of small game and fishing in their territory; the
fishing rights cases on the Finnish side in Ohcejohka and Veahcajohka, concluding
that Sami have constitutionally protected right to fish in their home rivers; and the
Fovsen verdict on wind power encroachment violating the right of Sdmi to practice
their culture.

What is overshadowing these victories is the inaction of the Nordic states to fol-
low up on the rulings. Although each of these cases is about a specific community,
the relevance extends to the whole of Sapmi: If one Sdmi community has the right
to govern fishing and hunting of small game in their territory, why would another
Sami community not have the same historic rights to their territories?

Disregarding the recommendations and conclusions of international human
rights bodies is also an unfortunate but evident trend in the Nordic countries. The
protests in Oslo would not have needed to take place, if in 2018 Norway would
have respected the request from the UN Committee on the Elimination of Racial
Discrimination (CERD) to suspend construction of the wind power plant in Fosen.
Instead, Norway decided to ignore this request and allow the encroachment to take
place.

Both the Human Rights Committee and CERD have concluded that the current
act on the Sami Parliament in Finland causes human rights violations. Currently,
Finland is violating the Sami right to free political representation and is engaged
in hybrid influencing of our representative institution, the Sami Parliament. Rul-
ings of human rights bodies do not seem to weigh much when it comes to political
decision-making. Marginalisation of Sami and continued violation of our right to
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self-determination seem to serve the interests of certain political parties, and thus,
our free political representation is under attack.

The Supreme Court rulings on Fosen wind power and Ohcejohka and
Veahcajohka fishing rights are on cultural rights: We Sami have the right to prac-
tice our culture, which means that no legislative process or encroachment should be
allowed when it makes it impossible for us to continue practicing our culture. Fish-
ing, hunting and reindeer herding are manifestations of Sami culture, which means
that our rights to these practices must be protected. The informal estimate is that
around 30 laws in Finland should be updated due to the Ohcejohka/Veahcajohka
fishing rights case. There is a long path ahead for making the necessary legislative
changes to ensure that we will be able to practice our culture in the rapidly chang-
ing world.

Of course, the victories in Supreme Courts and human rights bodies bring hope:
We can ensure our rights via courts. One big question that remains is how to make
these local victories mainstream without each community having to go to court.
I do not hold much faith in the political will to do that. Another question is actu-
ally making the rulings into laws: How do you ensure Sami rights to traditional
practices, such as fishing, hunting and reindeer herding, are protected? How do you
define the thresholds where the right to practice one’s culture is broken?

While the cases on cultural rights are significant, do they provide sufficient basis
for us to develop our societies and ensure a thriving Sami culture for the future?
If the legal argument is that we should not be denied the right to practice our cul-
ture, where does this leave legislative measures and encroachments that signifi-
cantly harm our cultural practices but might not completely deny the possibility
to practice some aspects of our cultural practices? Where do you draw the line to
ensure that traditional practices are not harmed and to make it possible for the next
generation to engage in the work and learn the necessary knowledge about those
practices? Many of these questions will be discussed in this anthology—which
makes it an especially timely publication.

In 2023 the Meahcceduopmostuollu (the Land tribunal) for Finnmark, as the
Finnmark Commision in 2019, has found that the people of Karasjohka own the
former assumed state land in the municipality. This year we are also starting the
implementation of the Montreal-Kunming Global Biodiversity Framework, which
reflects a paradigm shift in conservation. Never has a global conservation instru-
ment to this extent recognised the importance of Indigenous peoples and our rights
to territories as an important tool for conservation. Sdmi rights to data governance
and our immaterial property are also very timely and developing topics.

Thank you to all the scholars who have contributed to this anthology! Many
of you have done invaluable contributions to the work to ensure Sami rights are
respected and protected. I am sure readers will expand their knowledge on Sami
rights by reading this book.

Aslat Holmberg
President of Sdmiraddi—Saami Council
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1 The significance of Sami rights
in the Nordic countries—an
introduction

Dorothée Cambou and Oyvind Ravna

Sapmi, the motherland of the Sdmi people, is situated in four states: Finland,
Norway, Russia and Sweden. This is one of the reasons that recognition, concep-
tualisation and implementation of the rights of the Sami is imbued with multi-
ple challenges. While the Nordic countries over time have implemented laws and
signed treaties in protecting these rights, the situation in Russia is more challeng-
ing, and the ongoing Russian war of aggression against Ukraine does not paint the
picture brighter. Already several years before the outbreak of full-scale war, it was
no longer possible to have academic collaboration with Russia, and it has therefore
not been possible to include the situation of the Sami in Russia in this anthology.
It can be agreed that the protection of Sami rights and their effective realisation
has made significant progress in the Nordic countries. In recent years, also several
ground-breaking Supreme Court judgments have been ruled in the Sdmi favour.
Nevertheless, Sami traditional use of lands and resources are not uncontested, in the
courts, the governments and among legislators. Lack of protection is particularly vis-
ible when it comes to interventions in pastures and nature areas caused by extractive
industries and the establishment of wind power plants. Such interventions may con-
stitute threats to the livelihoods of many Sdmi communities in the Nordic countries.
Addressing these issues has for several years been under the focus of the Nordic
Research Network for Sami and Indigenous Law (NORSIL). The attention was for-
malised with the research project titled Transitioning towards a sustainable Nordic
Society: Assessing and monitoring the implementation of the rights of the Indig-
enous Sami people as a means to achieve inclusive and sustainable development.
With the financial support of a grant allocated by the Nordic Research Council, the
NORSIL network organised a series of workshops to examine what societal and
legal changes must occur over the next generation to ensure the legal protection
of the Sdmi culture in order to achieve an inclusive transition to sustainability in
the Nordic countries. The workshops were organised between 2019 and 2021 at
the universities of Umed, Tromse and Helsinki. Adopting a human-rights-based
approach to sustainable development, this workshop series provided a platform
to assess the progress and challenges towards the implementation of the rights of
the Sami in order to promote a sustainable and inclusive transition in the Nordic
countries. It also created an opportunity for Sdmi and non-Sami scholars to discuss
those matters and exchange as well as convey knowledge on the issues with NGOs,

DOI: 10.4324/9781003220640-1
This chapter has been made available under a CC-BY 4.0 license.
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representatives of states’ institutions and the wider public during workshops and
public events. The present volume is one of the outcomes of this project.

Building upon the research of the previous years, including The proposed Nor-
dic Saami Convention: national and international dimensions of indigenous prop-
erty rights and Indigenous Rights in Scandinavia: Autonomous Sami Law,' this
anthology continues to focus on the significance of Sami issues from a legal per-
spective while taking into consideration environmental challenges and the limits of
the law to ensure justice and sustainability. In this regard, this anthology has two
objectives: First, it entails an analysis of the significance of the rights, or, more
precisely, the legal protection the Sami culture enjoys through legislation. Second,
it entails an assessment of the implementation of that protection, which implies an
evaluation of the actual legal protection of the Sdmi communities, including their
traditional lands, resources, and future as Indigenous people.

Against this backdrop, the anthology offers a timely review of the legal pro-
gress and challenges faced by the Nordic countries. Although the purpose is not to
provide a complete assessment of these issues, its chapters offer a timely picture
concerning some of the most recent trends and matters that feature the legal devel-
opment of the protection of Sami culture in the Nordic countries.

Noting the contextual diversity of the Sdmi experiences at the national levels and
the various scholarly approaches concerning the issues, all the contributors were left
with a wide margin of methodological and theoretical appreciation in the preparation of
their study. This is not to say that the situation of Sdmi communities is not comparable
across the different parts of Sapmi but just a reminder that the Sdmi deals with different
historical, political and legal contexts that also influence the legal situation at the differ-
ent national levels. Despite the attempts to adopt the Nordic Sdmi Convention which
could coordinate the protection of the Sdmi rights and cultures in the Nordic countries,
the realisation of the protection continues to differ from one state to the others.

Considering these differences, the anthology reflects the diversity of Sami legal
experiences in the Nordic states and various academic approaches to study it. As a
result, this book includes chapters targeting separate but intertwined issues such as
the recognition of land rights in different contexts,? the comparative analysis of the
Sami influence in conservation governance and management® and the difficulties
raised by the interpretation and implementation of legislations supporting the legal
protection of the Sami people at the national level* in relation to the governance of
lands, resources and education.

In this context, this anthology also features human rights law as a backdrop to
study the legal protection of the Sami culture. Historically, international law was ‘a
legitimizing force for colonisation and empire rather than a liberating one for indig-
enous peoples’.’ However, the recent development of human rights has opened an
avenue to promote the protection of the culture of Indigenous peoples and guarantee
their rights against the negative impacts of development significantly affecting their
traditional land and resources. The 2022 decision by the Human Rights Committee,
which has found that Australia has not sufficiently protected the Indigenous people
of the Torres Islands against adverse climate impacts,® also emphasises that interna-
tional human rights law is now taking an emerging place in ensuring protection for
Indigenous peoples against the harmful effects of climate change. Hence, human
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rights law constitutes one of the main and evolving yardsticks to evaluate and discuss
the recognition and implementation of the protection of Indigenous people’s cultures.

Although international human rights law does not have the same status all over
Sapmi, its relevance is increasingly becoming grounded in national court decisions.
As mentioned, we have recently had several landmark Supreme Court rulings in
the three Nordic countries, each of which refers to human rights law instruments.
Between 2019 and 2022, the Supreme Court decisions of Veahcajohka, Fosen and
Girjas in Finland, Norway and Sweden, respectively, have determined that there has
been a violation of the Sami right to enjoy their culture and livelihoods.” In those judg-
ments, the courts clearly referenced the International Covenant on Civil and Political
Rights, the International Labour Organisation (ILO) Convention 169 and the United
Nations Declaration on the Rights of Indigenous Peoples to justify their decisions.
The importance of the ILO Convention No. 169 was also evidenced in the Karasjok
report of the Finnmark Commission and the Land Tribunal subsequently confirmed
the importance of the Convention.® Even though it can be argued that this develop-
ment is tempered by a reluctance to endorse progressive or transformative interpreta-
tions of the rights of Indigenous peoples,’ the corpus of international human rights
instruments has thus become a tool for supporting the protection of Sami culture.

Yet it is also important to acknowledge that most of these decisions remain in
a state of indeterminacy and their outcomes have not brought fully fledged rem-
edies for guaranteeing the protection of the Sami culture in practice.!® In effect,
governments are still lagging in terms of taking action for implementing the court
decisions, and, as already mentioned and noted in several chapters, there remains
discrepancies between the promises of national legislations and the realisation of
the rights of the Sami people in practice.

From this perspective, the book is premised on one main paradox. Whereas the
legal protection of the Sdmi has gained increasing significance in law, its relevance
and effective realisation remains contentious in practice. Over the last decades, a legal
apparatus recognising the rights of the Sdmi people has been consolidated. Yet Sami
representatives, researchers and international human rights bodies continue to testify
from the lack of practical changes that would allow the Sdmi communities to maintain
their culture and develop their livelihoods within and across the borders of the Nordic
countries. These shortcomings are particularly salient in the promotion of the legal pro-
tection of the Sami people to enjoy their culture, which often lack clarity in articulating
or guaranteeing the protection of the rights of the Sami as an Indigenous people.!!

Furthermore, this paradox also transpires in the sustainability field, where Nor-
dic states appear deficient for promoting a transition that is both just and sustain-
able. At the forefront of this challenge is a knowledge gap concerning the situation
of the Sami people which, in the words of Krawchenko and McDonald, is ‘perhaps
best summarised by the phrase “no data, no problem, no action”’.! In other con-
texts, this is simply a lack of resources that may hamper the implementation of
sustainability policies and law in a way that reflects and supports Sdmi culture,
education and pedagogical needs.!® Finally, this challenge is also more contro-
versially embedded in the goal of the Nordic government to promote the green
shift, without taking fully into account the legal protection of the Sdmi culture. As
illustrated by several chapters, there is an increasing tension between the policies
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which favour sustainable development, and the rights of the Sdmi. Whereas Nordic
governments favour the green shift, national policies and law are increasingly chal-
lenged by their negative impacts for the culture and livelihoods of Sdmi communi-
ties.' In this context, it can be questioned whether law is a tool supporting a green
and just transition that will ‘leave no one behind’ or an instrument which maintains
a status quo facilitating or further entrenching green colonialism.

Ultimately, the legal protection of the Sami people is in a state of transition. The
development of the protection of Sdmi culture over the last decades coupled with
the novelty of the court rulings in the Nordic states, demonstrate that changes are
taking place at the judicial levels. At the same time, much remains to be done. This
development will undoubtedly continue, although experiences show that it will
vary both in speed and direction. From an academic and social point of view, it is
important that the scholarly focus does not weaken in the coming years.
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2 The relevance of the UN Declaration
on the Rights of Indigenous Peoples
to vibrant, viable and sustainable
Sami communities

Mattias Ahrén

1. Introduction

Evidence suggest that domestic laws do not ensure vibrant, viable or sustainable
Sami communities. Indeed, rather than shielding Sami communities from harmful
inroads into their lands, national legislators may facilitate such. In Rénnbdicken
(2020), the UN Committee on the Elimination of Racial Discrimination (CERD)
held that Swedish mining and environmental legislation structurally discriminates
Sami reindeer-herding communities by not prohibiting but rather paving the way
for mining activities causing unproportionate harm." In Girjas (2020), the Swedish
Supreme Court found that domestic legal sources on Sami land and resource rights
shall be interpreted so to as far as possible dovetail with international Indigenous
rights. The court thus signalled a concern that by itself, domestic law does not
meet international standards and fails to acknowledge and protect Sami land and
resource rights.? In Fosen (2021),? the Norwegian Supreme Court ruled the estab-
lishment of a wind power plant in a Sdmi reindeer-herding community’s traditional
land unlawful as at odds with the International Covenant on Civil and Political
Rights* (ICCPR) article 27. Had the ICCPR not been incorporated into domestic
law,® and the court, therefore, only had recourse to ‘purely’ domestic legal sources,
the wind power plant would have been held lawful. These examples suggest that
vibrant, viable and sustainable Sdmi communities rely on international Indigenous
rights finding their way into the national legal systems. Domestic legislators seem-
ingly cannot be trusted with this task.

The foregoing shows how international law entering the national legal systems
is a prerequisite for thriving Sami communities but also that such imprints are pos-
sible. Nordic courts are open to internationalisation and national law on Sami rights
to influences of international law.® Will and means are, however, not sufficient for
such impregnation. Knowledge of the law is needed too. Girjas and Fosen could be
precursors of a development to come but remain rare examples of international law
impacting on domestic law. Assumingly, the inertia can in large part be ascribed to
a lack of cognition of Indigenous rights, as distinct from capacity to cite isolated
Indigenous rights sources or conjuring mythical creatures such as ‘FPIC’.”

In an effort to shed light on how international Indigenous rights law can pro-
mote vibrant, viable and sustainable Sami communities, the chapter aspires to
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outline the basis of the Indigenous rights regime, assuming that the specific rights
it contains are only properly understood against the backdrop of its fundament.
For that purpose, the article identifies two tangled norms at the nucleus of that
base. Both stem from who Indigenous peoples are—from their core traits. It is
explained how Indigenous peoples are (legally) identified by an intrinsic connec-
tion to their historically used lands, and by having formed distinct societies on
these, and elaborated how these de facto recognitions have prompted the further
acknowledgement that Indigenous peoples then hold legal rights to such lands and
societies. The chapter further explores how it follows from that Indigenous peo-
ples’ core rights derive from their core traits that a principal objective of the inter-
national Indigenous rights regime is to protect those traits, in other words to protect
Indigenous peoples’ distinctiveness. Put otherwise, a right to be different is at the
regime’s nucleus, aligning it with the aspect of the right to non-discrimination
calling for differential treatment of those different. The chapter highlights how
the international Indigenous rights regime first crystalised through an interplay
with the deliberations on the UN Declaration on the Rights of Indigenous Peo-
ples® (UNDRIP or the Declaration) and, following the UNDRIP’s adoption, has
continued to be influenced by it. As a consequence, both the regime’s discussed
fundament and the concrete rights which sprout from it are, first and foremost,
manifested in the Declaration. It follows, the chapter submits, that those aspiring
to understand and operationalise international Indigenous rights law in a Sdmi con-
text are well advised to consult the UNDRIP as a baseline. It concludes by pointing
to what basic rights then appear, in support of Sdmi communities seeking to remain
vibrant, viable and sustainable.

2. Briefly on the UNDRIP’s legal status

Identifying the UNDRIP as a keystone of the international Indigenous rights regime,
one may pre-emptively strike at a likely counterargument. As a declaration adopted
by the UN General Assembly (UNGA), the UNDRIP is not in itself legally bind-
ing. Those eager to point this out tend to overlook, however, that it does not follow
that the same is true for the rights the Declaration enshrines. A couple of examples
illustrate. The Universal Declaration on Human Rights’ (UDHR), too, is a declara-
tion adopted by the UNGA: It has the same legal status as the UNDRIP. Notwith-
standing, it is generally agreed that essentially all the rights the UDHR reflects are
binding upon states as customary international law.!® Pursuant to UNDRIP article
2, ‘Indigenous . . . individuals are . . . equal to all other . . . individuals and have
the right to be free from . . . discrimination’. This right thus appears in a formally
non-binding instrument. Obviously though, one cannot, based on that, infer that the
right is not binding upon states and that these may treat Indigenous individuals as
unequal human beings and discriminate against them.

Remarks that the UNDRIP is non-legally binding are thus formally correct but
also factually uninteresting. What is legally relevant is whether the rights the Dec-
laration enshrines are binding; not the legal status of the instrument in which they
appear. Whether the rights the UNDRIP reflects are legally binding or not must in



The relevance of the UNDRIP to Sami communities 7

turn, as the UDHR exemplifies, be established on a case-to-case basis, by resolving
whether they form part of binding customary international law.

The following explains how the UNDRIP has interplayed (also as a draft) and
continues to interplay with other international legal sources. The product is not
seldom customary international norms. Hence, a substantial number of the rights
the Declaration enshrines are legally binding upon states. As is also clear from
the following, this is for natural reasons particularly true for those rights most
immediately emanating from the fundament of the international Indigenous rights
regime.'" As indicated, the chapter returns to which those rights are. At this point
is merely underlined that its assertion that the UNDRIP is at the axis of inter-
national Indigenous rights law is not dismissed by referring to its legal status.
The rights which appear in the Declaration are not binding because of appearing
there. Rather, the UNDRIP is the instrument through which customary interna-
tional law on Indigenous rights binding upon states is most accessible. Conversely,
the described interaction implies that the UNDRIP cannot be read in isolation. To
ascribe UNDRIP provisions correct meanings, these must be apprehended in light
of other international legal sources.'?

3. The international legal framework

3.1 Classical law

To understand what international Indigenous rights are at their core, a comparison
with minority rights is helpful. International law confronted minorities and Indig-
enous peoples' at its infancy, when essentially a European affair. To the European
states, Indigenous peoples (and other peoples in foreign continents) were groups
external to Europe; populations they encountered in their colonial aspirations.
Minorities, or more accurately members of groups in minority, were internal to the
continent; individuals with certain traits different from those of the majority but
‘European’ nonetheless. The European states responded very differently to these
‘collectives’.

From the outset, international law embraced certain rights of members of
certain minority groups.'* Hence, not all smaller groups were considered ‘legal
minorities’. The groups the European state law-makers identified as such were pop-
ulations with certain religious, cultural and/or linguistic characteristics which sepa-
rated them from the majority. This understanding in turn identified which rights the
law bestowed on members of such minority groups. As minorities were distinct
in terms of religion, culture and/or language, minority rights were rights of the
members to practice their religion, exercise their culture and use their language.'

The European law-making states’ initial stance towards Indigenous peoples
stemmed from an aspiration to legitimise placing them and their lands and resources
under European hegemony.'¢ International law was promulgated to that effect.
It proclaimed Indigenous peoples’ societal structures insufficiently developed,
structured and sophisticated to constitute states, thereby disqualifying Indigenous
peoples from sovereign and other political rights."” 1t further declared their land
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and natural resource uses underdeveloped too, barring them from private rights.'®
In short, the nature of Indigenous peoples’ societal organisation and of their land
and resource uses was invoked to proclaim them without rights, both political and
private (and as lacking status as international legal subjects).

For the present purposes, classical international law’s distinction between Indig-
enous peoples and minorities is of interest for two reasons. It is pertinent that the
international corpus juris from its inception (1) viewed Indigenous peoples and
minorities through different lenses and (2) derived both populations’ rights (or lack
thereof) from their respective traits. Minorities being marked by religious, cultural
and/or linguistic characteristics prompted the conclusion that their members have
the right to practice their religion, exercise their culture and use their language.
For their part, Indigenous peoples’ societal structures and land and resource uses
caught the international law-makers’ attention, but initially were utilised to deprive
them of rights to both. International law’s positions on Indigenous peoples and
minorities got entrenched over time. They were hence essentially the same post—
World War II as when emerging post-Westphalia.

3.2 Contemporary law: a sui generis Indigenous rights regime

Contemporary international law has essentially continued the minority rights of the
classical period. It, too, thus understands ‘minorities’ in terms of religion, culture
and language," and identifies minority rights based on that definition, i.e. as rights
of members of such groups to practice their religion, exercise their culture and use
their language.?

At first, the contemporary international normative order also embraced classical
international law’s position on Indigenous peoples; i.e. it ignored them.? In the
late 1970s, however, it commenced revisiting this stance. At this juncture, there
were two basic options. International law could have treated Indigenous peoples
as minorities. This would have entitled Indigenous individuals to minority rights
but blocked the development of Indigenous rights—and indeed Indigenous peoples
from emerging as legal peoples. This path was not pursued though. Instead, the
UN and its member states embarked on elaborating a legal regime sui generis to
Indigenous peoples. This development maintained international law’s distinction
between Indigenous peoples and minorities but placed the two rights regimes on
very different trajectories.

International law continued to distinguish between Indigenous peoples and
minorities also when incorporating the former group into the international nor-
mative order because it identified Indigenous rights through the same method it
already identified minority rights. The Indigenous rights regime happened because
Indigenous peoples were held to differ from minorities. And the perceived differ-
ences, i.e. Indigenous peoples’ core traits, became the basis for Indigenous peo-
ples’ core rights. In other words, Indigenous rights derive from who Indigenous
peoples de facto are (or at least were perceived to be [as minority rights derive from
the understanding of minorities]).
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4.  The fundaments of the international Indigenous rights regime
as manifested in the UNDRIP

4.1 The making of the UNDRIP

Authored during a decade around 1980, the ‘Cobo report’ heralded the emergence
of an international Indigenous rights regime.??> Consisting of a series of progress
reports with sets of conclusions and recommendations, it profoundly impacted on
how the regime unfolded.”® Immediate recommendations were that the UN should
adopt an Indigenous rights declaration, and establish a body within its human rights
system solely focusing on the rights of Indigenous peoples. In response, the UN
Working Group on Indigenous Populations (WGIP) was established, holding its
inaugural session in 1982. As essentially its first action, it embarked on elaborating
a draft UNDRIP. Following a decade of deliberations, the WGIP presented a draft
UNDRIP in 1993.% Fourteen years of further negotiations ensued, whereafter the
UNGA adopted the Declaration in 2007.

The making of the UNDRIP is significant. Common grounds and arguments
emanating out of the UNDRIP deliberations influenced how international Indig-
enous rights took form, at the same time as these rights informed the UNDRIP
process. This interplay was pivotal for how the Declaration unfolded and for the
trajectory of the Indigenous rights regime in general.”® As elaborated in the fol-
lowing, that the UNDRIP crystalised in this manner, coming to embrace the same
or similar norms as other international legal sources, is the main reason that many
of the rights the UNDRIP enshrines reflect customary international law binding
upon states and that these can only be properly understood against the backdrop of
international law in general.

4.2 Fundaments of the international Indigenous rights regime: facts

The international Indigenous rights regime taking shape following the Cobo report
in parallel with the UNDRIP deliberations thus departed from who Indigenous peo-
ples are. Two tangled core traits came to the fore. Indigenous peoples are (legally)
populations whose cultures, ways of life (including traditional livelihoods) and
ultimately very identities are inexorably and inalienably interwoven with their
historically used lands and who have established distinct societies on such lands.
These core traits were reflected in the earliest sources forming the Indigenous
rights regime and have subsequently been affirmed and reaffirmed.

As to the first, the Cobo report includes a working definition of ‘Indigenous peo-
ples’, still the by far most cited and used of its kind.?® It identifies Indigenous peo-
ples as populations marked by a resolve ‘to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples’ [italics here].”” The Cobo definition thus places on
par preservation of identity and land, should Indigenous peoples be able to remain
as distinct peoples. Loss of either precludes their continued being, it assumes. The
Cobo report contextualises that it is critical to understand the profound and special
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relation Indigenous peoples have with their lands, as a basis for their value systems,
customs, traditions and cultures—and very existence as Indigenous peoples.?®
Similarly, the first 1993 draft UNDRIP article 25 provided that

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual and material relationship with the lands, territories, waters . . . and
other resources which they have traditionally . . . occupied or used, and to
uphold their responsibilities to future generations in this regard.

The drafting of the UNDRIP thus started from a perception of Indigenous peo-
ples as populations marked by a unique and inalienable relationship with their his-
torically used lands. (Only populations with such a tie can maintain and strengthen
it.) “Spiritual” should not be read literary. It encapsulates how Indigenous peoples
and their lands are inseparable in an all-encompassing manner, including in terms
of culture and identity.?’ Article 25 appears in the adopted UNDRIP essentially as
in the 1993 draft. Save some editorial changes, the only difference is that the refer-
ence to ‘material’ has been deleted. To the extent this at all changes the meaning of
the provision, it does so in ways not relevant here.

That Indigenous peoples’ cultures, ways of life and, ultimately, identities are
inexorably and inalienably tied to their historically used lands thus entered the
realm of the Indigenous rights regime from the outset. It has been consistently reit-
erated. By example, the UN Committee on Economic, Social and Cultural Rights
(CESCR) has underscored that

Indigenous peoples’. . . ancestral lands and their relationship with nature
should be . . . protected, in order to prevent the degradation of their particular
way of life, including their means of subsistence . . . and, ultimately, their
cultural identity.*

For its part, the CERD has succinctly and pointedly observed that it is generally
accepted that Indigenous land rights are unique in that the right identifies the holder.*!
The presence of a link between land and people thus engenders both the conclusion
that the entity with the link is an Indigenous people and that the link shall (therefore)
be protected by law. As a final illustration, reference can be made to the jurispru-
dence of the Inter-American Court on Human Rights (IACtHR). It has repeatedly
underlined how Indigenous peoples are characterised by an inherent tie to their his-
torically used lands. For instance, in Sawhoyamaxa, the court pronounced that

[t]he culture of . . . indigenous communities reflects a particular way of life . . .
the starting point of which is their close relation with their traditional lands and
natural resources, not only because they are their main means of survival, but
also because they form part of their . . . cultural identity.*?

In short, Indigenous peoples ‘are indigenous because their ancestral roots are
embedded in the lands’.*
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The second core trait, that Indigenous peoples are populations who have estab-
lished distinct societies on their historically used lands, saturates the Cobo report,
albeit perhaps mostly implicitly so. By example, according to the Cobo defini-
tion, Indigenous peoples are populations marked by a determination ‘to preserve,
develop and transmit to future generations their existence as peoples, in accordance
with their own cultural patterns, social institutions and legal systems’.>* A natural
presupposition for Indigenous peoples’ identified resolve to preserve societal fea-
tures, such as cultural patterns, social institutions and legal systems, is that they
possess such. The Cobo report further identifies self-determination as a ‘basic pre-
condition for [Indigenous peoples’] . . . determination of their own future’.’ Simi-
larly, associating self-determination with Indigenous peoples presumes a societal
organisation capable of being self-determining.

That the authors of the 1993 draft UNDRIP understood the Declaration to
pertain to populations organised through their own distinct societies is reflected
throughout. Perhaps most explicitly, article 4 proclaimed that ‘Indigenous peoples
have the right to maintain and strengthen their distinct political, economic, social
and cultural characteristics, as well as their legal system’. As with the Cobo defini-
tion, embedded in the articulated right is the assumption that Indigenous peoples
are populations with such features. Further, article 3 postulated that ‘Indigenous
peoples have the right to self-determination’. Again implicit is the existence of
societies which can be self-determining. Article 3 appears verbatim in the adopted
UNDRIP. Article 4 (now 5) is essentially intact too. Beyond certain editorial
changes, the only difference is that ‘institutions’ has replaced ‘characteristics’, ren-
dering it more explicit that the provision refers to features of societies.

In sum, as with their attachment to land, Indigenous peoples entered the realm
of international law based on an understanding that they are populations charac-
terised by having rooted distinct societies in their historically used land. This trait
too has been confirmed by a spectrum of subsequent international legal sources, in
addition to by the adoption of the UNDRIP.*

4.3 Fundaments of the international Indigenous rights regime: facts
identify rights

Establishing what factually distinguish Indigenous peoples carries no legal impli-
cations in itself, even if done by legal sources. However, it was clear from the
outset that attendant to these facts (established by law) were legal consequences.

Following article 25°s observation that Indigenous peoples are de facto tied to
their lands, 1993 draft UNDRIP article 26 proceeded to postulate that ‘Indigenous
peoples have the right to own . . . and use the lands . . . they have traditionally
owned or otherwise occupied or used’. Thus, coupled to the acknowledge-
ment that Indigenous peoples are factually interwoven with their historically
used lands was recognition that they are then also legally tied to these. Article
26 underwent certain changes and reconstructions during the final stages of the
UNDRIP deliberations, but the cited language appears largely verbatim in the
adopted article 26.2.
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The outlined connection between facts and law is manifested in a large number
of subsequent international legal sources (in addition to in the adopted UNDRIP).
Reference can, inter alia, be made to the previously mentioned conclusions by the
CERD and the CESCR. The TACtHR, too, has repeatedly affirmed that Indigenous
peoples’ de facto ties to their lands entail that they hold rights to these. By example,
in Sawhoyamaxa, the court underscored that ‘the close ties . . . indigenous commu-
nities have with their traditional lands and the natural resources . . . must be secured
under . . . the American Convention’.” The African Commission on Human and
Peoples’ Rights (AfCommHPR) has aligned itself with this conclusion, following
a thorough examination of international legal sources relevant to the matter includ-
ing, in addition to the IACtHR’s and its own case law, jurisprudence from UN
treaty bodies and the European Court on Human Rights (ECtHR).*

Also, the recognition that Indigenous peoples have distinct societies has been
accompanied by acknowledgement that they then hold rights to these. Following
the recognition that Indigenous peoples are marked by possessing their own socie-
ties (articles 3 and 4), the UNDRIP proceeds to provide that they have the right to
‘maintain and strengthen’ (article 5) and determine these (article 3). Several other
international legal sources too affirm that attendant to Indigenous peoples having
distinct societies is the right to preserve, develop and govern these.®

4.4 Fundaments of the international Indigenous rights regime: facts
motivate protection of rights

Recognition that Indigenous peoples’ cultures, ways of life and ultimately very
identities are tied to their historically used lands has not only engendered acknowl-
edgement that they hold rights to the lands. An additional immediate corollary
to this recognition of fact was an understanding that these rights shall be legally
protected. The 1993 draft UNDRIP article 26 provided not only that Indigenous
peoples hold rights to lands traditionally used but also that they have the right
to ‘control’ (access to) such lands. This aspect of the provision too is retained in
the adopted UNDRIP article 26. Thus, also the acknowledgement that Indigenous
peoples’ factual ties to their historically used lands requires that the right which
follow from that link shall be protected entered the rubric of the international
Indigenous rights regime essentially from its inception. And again, not only the
subsequent adoption of UNDRIP article 26 but an array of additional international
legal sources have subsequently confirmed the norm.

By example, in Saramaka, the IACtHR first recalled its earlier acknowledge-
ment in, inter alia, Sawhoyamaxa that Indigenous communities hold rights to tra-
ditionally used lands because ‘[w]ithout them, the very . . . cultural survival of such
peoples are at stake’. It then added that ‘[h]ence the need to protect the lands and
resources they have traditionally used to prevent their extinction as a people’.** The
AfCommHPR has concurred with the IACtHR’s conclusions, again based on an
extensive analysis of relevant law.*' Similarly, in Ronnbcicken, the CERD reiterated
that Indigenous land rights are unique in that the subject matter protected consti-
tutes central elements of the right-holders’ cultural identities. This, the Committee
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inferred, called for protection of the Sdmi reindeer-herding community’s right to
land.** As a final example, CESCR affirmed that Indigenous peoples’ identities are
tied to their lands. It has added that this obligates states to ‘take measures to . . .
protect the rights of indigenous peoples to . . . control . . . their communal lands . . .
and resources’.®

4.5 Fundaments of the international Indigenous rights regime: summary

The international Indigenous rights regime as manifested in the UNDRIP and
confirmed by other sources of authority took shape based on recognition that
certain core traits distinguish Indigenous peoples (from minorities). In particu-
lar, two tangled features were understood to characterise such peoples. First,
their cultures, ways of life (including traditional livelihoods) and, ultimately,
very identities are inexorably and inalienably interwoven with their historically
used lands, waters and natural resources. Second, Indigenous peoples are marked
by having established distinct societies on such lands. From these de facto core
traits have been derived Indigenous peoples’ core rights. Attendant to such peo-
ples’ factual tie to their traditionally used lands is that they hold rights to the
lands, which shall be protected. That Indigenous peoples possess distinct socie-
ties is accompanied by rights to continuously preserve, develop and determine
these.

4.6 A principal objective of the international Indigenous rights regime

The international Indigenous rights regime having as point of departure what
makes Indigenous peoples Indigenous peoples identifies its principal purpose. As
Indigenous peoples core rights derive from their core traits, the regime must protect
those distinct traits. Put differently, at the nucleus of international Indigenous rights
law is a right of Indigenous peoples to remain different. This feature aligns it with
the aspect of the right to non-discrimination which calls for differential treatment
of those significantly different.

As conventionally understood, non-discrimination meant equal treatment
of equal situations.* Differential treatment was allowed only as a means for
elevating those different in the meaning ‘less developed’ to the same level as
the population in general.* Subsequent developments have, however, furnished
the right to non-discrimination with an additional understanding. First was
acknowledged that differential treatment need not amount to discrimination,
are there reasonable and objective reasons for differentiation.*® But not only
has differentiation been allowed. In Thlimmenos the ECtHR first recalled how
it ‘has so far considered the right to [non-discrimination] . . . violated when
States treat differently persons in analogous situations’. It then proceeded to
proclaim that ‘it now considers that this is not the only facet of the [right]. The
right not to be discriminated against . . . is also violated when States without
an objective and reasonable justification fail to treat differently persons whose
situation are significantly different’.*” The court thus went beyond affirming that
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not all differential treatment is discriminatory, postulating that failure to treat
those differently who are in a significantly different situation can in itself be dis-
criminatory, absent reasonable and objective justifications not to differentiate.
Having reiterated this position in a few subsequent cases, the ECtHR recapitu-
lated that there is discrimination if a state either (1) treats those in analogous
situations differently or (2) in certain situations fails to treat those differently
whose situations are significantly different.*® Other human rights institutions
have concurred. By example, the CERD has held that ‘[t]o treat in an equal man-
ner persons or groups whose situations are objectively different will constitute
discrimination in effect, as will the unequal treatment of persons whose situa-
tions are objectively the same’.*

International judicial institutions have highlighted the relevance of this norm
in Indigenous contexts. In Rénnbdcken the CERD recalled that to deprive Indig-
enous peoples of their lands constitute a particular form of discrimination target-
ing them® and is thus prima facie discriminatory. While the Committee added
that this does not shield Indigenous lands from infringements of any sort, it under-
scored that not only do exceptions from the general rule require proportionality.
The proportionality test must also be accustomed to Indigenous communities’
cultural background, as Indigenous property rights to land are unique in that they
protect Indigenous communities’ cultural identities and ways of life. The Com-
mittee accentuated that states must avoid discrimination, not only in theory but
also in practice. Therefore, resolving whether there is proportionality must not
be done in abstracto. On the contrary, such assessments shall be based on who
the property rights holder is, namely an Indigenous community.’! In sum, assess-
ing whether an inroad in an Indigenous community’s land is proportionate shall
be conducted based on that damage to the community’s land is damage to its
culture, way of life and very identity. As these are weighty values, the societal
aim which motivates the infringement must assumingly be massive for it to be
lawful. The TACtHR, too, has held that the right to non-discrimination involves
a need for differential treatment when applied to Indigenous peoples,** as has the
AfCommHPR.%

The UNDRIP manifests also this aspect of the international Indigenous rights
regime. An affirmation in the preamble that ‘indigenous peoples are equal to all
other peoples’ comes with a specifier that this embeds a right to be different and
to be respected as such (paragraph 2). As human rights instruments in general, the
Declaration’s operative part, including the non-discrimination provisions (articles
1 and 2), shall be understood in light of the preamble.

In sum, innate in the international Indigenous rights regime is a right of Indig-
enous peoples to remain distinct, with a corresponding duty on states to treat them
differently so that they can preserve and develop those distinct core traits which
make them, them. Here, the regime finds robust support in the aspect of the right
to non-discrimination which calls on states to in certain situations treat those dif-
ferently who are significantly different. As mentioned, Indigenous peoples are not
only significantly but singularly different. They must be said to epitomise those
‘certain situations’ which call for differentiation.
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4.7 Conclusions

International law never viewed Indigenous peoples and minorities through the same
lenses. As it derives both collectives’ core rights from their (identified) respective
core traits, the minority rights and Indigenous rights regimes have taken very dif-
ferent trajectories. The former targets individuals within the majority society. At
its nucleus, the latter bestows Indigenous groups, and by extension their members,
with rights to exist in parallel with the same.

The Indigenous peoples’ core traits from which their core rights derive are that
their cultures, ways of life and, ultimately, very identities are inexorably and inal-
ienably interwoven with their historically used lands and that they have established
distinct societies on these lands. Being de facto tied to their lands, Indigenous
peoples are also legally bound to the same, a link which is protected from sever-
ance. Having distinct societies, Indigenous peoples also have the right to preserve,
develop and govern these. Corresponding to these core rights, a principal purpose
of the Indigenous rights regime is to allow Indigenous peoples to preserve and
develop their distinctiveness; the core traits which make them them. This feature
of the regime aligns it with the part of non-discrimination law which calls for dif-
ferential treatment of those significantly different. The two legal frameworks in
chorus require states to treat Indigenous peoples as Indigenous peoples, allowing
them to remain as distinct peoples, through preserving and developing their distinct
societies, cultures, ways of life (including traditional livelihoods and other land and
resource uses) and, ultimately, distinct identities.

This is the fundament of the international Indigenous rights regime. It was blue-
printed in the very first documents to map out the regime, including the 1993 draft
UNDRIP, and has subsequently entered the realm of law. This international law-
making in large part occurred first through an interplay between the draft UNDRIP
deliberations and other processes and institutions and, following the adoption of the
Declaration, through the UNDRIP serving as a benchmark for or at least inspiring
such processes and institutions.* Due to these interactions, the fundament of the
Indigenous rights regime and the rights which sprout from it are first and foremost
enshrined in the UNDRIP, as reflected in its preambular paragraph 7. It identifies an

urgent need to respect and promote the inherent rights of indigenous peoples
which derive from their political, economic and social structures and from
their cultures, spiritual traditions, histories and philosophies, especially their
rights to their lands, territories and resources.

As the layout for the fundament of the Indigenous rights regime appeared imme-
diately and then served as the keystone upon which the regime was built, it is only
natural that there is broad agreement that it forms part of customary international
law.* Indeed, one can hardly talk about an international Indigenous rights regime
absent this base. Concrete Indigenous rights can only be fully and properly grasped
if understood against the backdrop of this fundament and must be realised in ways
loyal to and supportive of it.
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It may assist this understanding if mindful of that the law being a coloniser’s
weapon for centuries does not evidence an eternal condition. While, under classical
international law, Indigenous peoples’ unique ways of using lands and organising
their societies barred them from their rights, under contemporary law the same
qualities qualify them for such. It is precisely Indigenous peoples’ unique relation-
ship with the land which has engendered recognition that they hold private rights
to these. And the resilience of their unique societies has granted them status as peo-
ples with (political) rights as such. In short, international law has transcended from
an instrument of colonialism to a supporter of Indigenous claims for equal rights
to land and self-determination.’® A sui generis international Indigenous rights law
has antiqued colonial law.

5. Conclusions: the relevance of international Indigenous
rights as manifested in the UNDRIP to vibrant, viable and
sustainable SAmi communities

If allowed to impregnate the domestic legal systems, the rights springing from
the fundament of the international Indigenous rights regime as manifested in the
UNDRIP can be tools for Sami communities who wish to remain vibrant, viable
and sustainable. In particular, such rights entitle Sdmi communities to control their
lands, deciding who enters these and for what purposes. Put differently, the rights,
both private and public, bestow Sdmi communities with autonomy.

The UNDRIP reiterates that Indigenous communities hold property rights to
lands, waters and natural resources historically and traditionally used, exclusive
or shared, depending on the circumstances (article 26.2). The right to differential
treatment prescribes that the use which has established these rights is that which
follows from the Sami culture and tradition. If a Sdmi community has used land in
accordance with that culture and tradition, a property right has been established.
Domestic law is not allowed to prescribe that the community has used land in
other manners (e.g. such common to the majority culture) for property rights to
materialise.

The differential treatment requirement applies also to domestic rules of evi-
dence and similar norms. These, too, must be accustomed to Sami communities’
cultural background. This entails, inter alia, that the presence of a Sdmi cultural
landscape in the environment evidences historic use (also when only visible to an
initiated eye) (compare article 27).

The UNDRIP confirms that Indigenous communities not only hold property
rights to lands, waters and natural resources historically and traditionally used but
are also entitled to have such rights protected (article 26.2). This side of the right
to property also recruits its reach from the right to be different and to differential
treatment. This entails, inter alia, that the proportionality test innate to the right to
property shall be accustomed to a Sdmi community’s cultural background. Conse-
quently, when resolving whether an inroad in such a community’s land is propor-
tionate, the damage the infringement would cause an anonymous property rights
holder is of no import. Legally relevant is the damage the infringement would
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cause the Sdmi community because it is a Sami community, i.e. the damage it
would cause to the community’s culturally based land uses, such as reindeer hus-
bandry, and to the land as a basis for such.’” Since, under international law, a Sami
community’s land and traditional land uses are inseparable from its identity, few
infringements of scale assumingly meet this proportionality test. Monetary com-
pensation does not achieve proportionality with respect to Sdmi communities in
ways it does in non-Sami contexts. Absent proportionality, the infringement may
only proceed with the Sdmi community’s consent. The outlined norm applies irre-
spective of whether inroads take the form of resource extraction, other industrial
activities, infrastructure, residential or recreational settlements, tourism, military
activities, presence of predators due to state action, or other. Such is the scope of
Sami communities’ private autonomy.

The UNDRIP reflects that the Sami people, as a people, is bestowed with
the right to self-determination, encompassing an entitlement to freely pursue its
economic, social and cultural development (article 3). Sdmi communities may
realise this right at the local level. While the ramifications of the right to self-
determination when exercised by Indigenous peoples remain largely untested, the
principle of equality between peoples provides that it attaches equally to the Sami
and Fennoscandinavian peoples (article 2, preambular paragraph 2). The right to
self-determination may be operationalised through different processes. Of these,
self-governance/autonomy (as distinct from consultation) is expected to be the pro-
cess of choice among Indigenous peoples (including the Sdmi) (article 4). Hence,
Sami communities may be self-determining and autonomous at the local level, the
ambit of which must be resolved taking the principle of equality between peoples
into account. This political autonomy compliments the private autonomy Sami
communities enjoy based on the right to property. The former should also allow
Sami communities to shape their local societies, economically, socially and cultur-
ally, so to remain vibrant, viable and sustainable.
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3 The survey of property rights
in Sami areas of Norway—with
focus on the Karasjok case

Oyvind Ravna

1. Introduction'

On 11 December 2019, the Finnmark Commission presented the first of two
partial reports for the outlying fields in Karasjok Municipality,? a municipality
with a majority of Sami inhabitants, situated in the Inner parts of Finnmark. In
this report, which chronologically is the commission’s sixth, the Commission
concludes that the people of Karasjok own the former assumed state land in the
municipality.

The purpose of this chapter is to examine the Karasjok report, to see how the
Commission anchors its findings, which significantly contradicts the five previ-
ous ones, not only because the commission for the first time concludes that the
inhabitants in an investigation field collectively own the land but also because
the state’s previous activities as assumed landowner are assessed differently
from the previous reports. The purpose is also to assess how the findings meet
the requirements of international law, particularly ILO Convention No. 169 on
Indigenous and tribal peoples® and thus whether they are suitable to fulfil Nor-
way’s international obligations towards the Sami. As both property rights and
the right to enjoy the culture of a people are important human rights, the chapter
will reveal how Norway relates to its human rights obligations and sustainable
development in this area.

The reindeer husbandry rights are not a controversial topic in the first partial
report of the Karasjok field. As in previous reports, the Commission concludes,
on the basis of immemorial usage, that there is a general reindeer husbandry right
established within the field of Karasjok that will not be affected by changes in
land ownership.* The assessment of internal reindeer husbandry rights is recently
presented in the second partial report on the Karasjok Field.> Reindeer husbandry
rights is therefore not a topic for this chapter.

The legal sources for this analysis will primarily be the Finnmark Act,
its preparatory work including the reports of the Sami Rights committee,
as well as relevant case law and international law, such as ILO Convention
No. 169. The empirical material of the study is the reports of the Finnmark
Commission.

DOI: 10.4324/9781003220640-3
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2.  The background of the judicial survey of Finnmark
and the Karasjok case

The judicial survey of land rights in Finnmark, as well as the Finnmark Act
itself, are results of the political development and cognitions that originated
during the Alta case.® The case encouraged the government to appoint the Sami
Rights Committee in 1980.” During the next two decades, the Committee pro-
posed several measures to safeguard Sami language, culture and way of life,
including a Sami Parliament and a constitutional amendment. The next step for
the Committee was to discuss the right to land and natural resources, including a
draft land act for Finnmark.® The draft meant that the state-owned land in Finn-
mark, which was found to be unlawful, should be transferred to an independent
body, owned and governed by people in Finnmark. The Sdmi Parliament and
Finnmark County Council were to appoint an equal number of representatives
to the board of the body. A survey of land rights was, however, not part of this
proposal.

At the same time as the Sdmi Rights Committee developed a new governance
model for the state-owned land in Finnmark, the Norwegian Parliament ratified
ILO Convention No. 169 (ILO 169). The ratification meant that Norway was
legally bound to recognise the rights of ownership and possession of the Sami over
the lands which they traditionally occupy, cf. article 14 (1), to take necessary steps
to identify the lands which the Sami traditionally occupies, and to guarantee effec-
tive legal protection of such lands, cf. article 14 (2) and (3).

The ratification of ILO 169 was not, as other measures adopted to safeguard
Sami culture, based on proposals of the Sami Rights Committee. The Committee
considered, however, that Norway would meet the requirements on rights of own-
ership and possession of the Sami over the lands which they traditionally occupy,
without dividing the county into a specific Indigenous area. Based on an opinion
that the inner parts of Finnmark, including Karasjok, were traditionally Sami areas,
while the coastal areas were mainly Norwegian,’ the Committee meant the obliga-
tions of the ILO 169 could be met without dividing Finnmark if the Sdmi gave up
50% of their property rights of inner Finnmark in exchange for a corresponding
right of shared control over coastal Finnmark. Consequently, a joint ownership
body (the Finnmark Land Administration) was proposed with equal board repre-
sentation of the Sami Parliament and the County Council of Finnmark.'°

In addition, the Sami Rights Committee proposed a locally based outlying field
management board to meet the requirements of the local inhabitants’ impact on
the use of their natural goods." The governance of usufruct rights would then be
transferred to local communities, while property rights would be controlled by the
Finnmark Land Administration. This meant that usufruct rights in the Sdmi munici-
palities were governed locally by the Sami, while ownership rights were governed
jointly by the people of Finnmark. The Sami Rights Committee assumed that the
arrangement then complied with the requirements set out in Article 14 (1) first
sentence of ILO Convention No. 169.12
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When the Finnmark Act came into force on 1 July 2006, the lands held by the
State Forest Company, were transferred to the Finnmark Land Administration, now
under the name Finnmark Estate (FeFo). FeFo was in the same act defined as an
independent legal entity where the Sdmi Parliament and Finnmark County Council
each appoint three of six board members, cf. sections 6 and 7.

Significant parts of the Sami Rights Committee’s proposal were not continued by
the government in its draft Finnmark Act. This included, among others, the local gov-
erning bodies. The Sami Parliament did not accept the draft act due to shortcomings
in international law." To strengthen the loyalty to the ILO 169, a judicial commission
to identify existing rights in Finnmark was established after consultations. The locally
based outfield management board with possibilities to establish local commons was,
however, not included in the act. From the Sami Parliament, it was understood that
areas for local governance would be revealed as part of the judicial survey.!

The task of the judicial survey was assigned to the Finnmark Commission,
which was mandated to investigate rights to land and water in Finnmark in order to
‘establish the scope and content of the rights held by Sdmi and other people on the
basis of prescription or immemorial usage or on some other basis’, cf. section 5,
para. 3. The mandate is anchored in ILO 169, which is sector-monistic incorpo-
rated in section 3 of the act, which reads:

The Act shall apply with the limitations that follow from ILO Convention No.
169 concerning Indigenous and Tribal Peoples in Independent Countries. The
Actshall be applied in compliance with the provisions of international law con-
cerning indigenous peoples and minorities and with the provisions of agree-
ments with foreign states concerning fishing in transboundary watercourses.'?

The Supreme Court of Norway has in the Stjernoya case nonetheless concluded that
the incorporation of ILO 169 is limited to precede the provisions of the Finnmark
Act only, which means that ILO 169 ‘does not regulate the substantive rules on
which the rights are to be clarified on the basis of”.!® In other words, ILO 169 does
not precede the rules to be used to clarify the land rights on the Finnmark Estate.!’
The five reports that the Finnmark Commission has completed up to Decem-
ber 2019 have all concluded that Finnmark Estate (FeFo) in general owns all the
land areas covered by the investigations. In 2011, the Finnmark Commission
selected Karasjok as investigation field no. 4. Karasjok is in the core Sami area,
which until 1751 was under Swedish jurisdiction. After almost nine years of inves-
tigations, the Commission concluded that people living in the municipality owned
the land which in 2006 was transferred from the state to the Finnmark Estate. This
investigation will be the subject of the further analysis in this chapter.

3.  The Finnmark Commission’s report for field 4 Karasjok

3.1 People in the field of study have collective property rights

The first partial report for field 4 Karasjok was, as already mentioned, presented
on 11 December 2019. That is more than four years after the previous report,
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Field 6 Varangerhalvaya vest, was issued. During this period the Commission
has done a significant amount of work. This is not only shown by the fact that
the report counts as many as 676 pages in two volumes but also evidenced by
the length of the investigation, which took almost nine years. In comparison,
the five previous investigations were all together completed in less than seven
years.

The report concludes that people in the municipality of Karasjok are owners in
common of the land, which in 2006 was transferred from Statskog SF to the Finn-
mark Estate. This is the first time the Commission concludes that a group of people
in Finnmark enjoys collective property rights to their traditional natural resource
areas.

As in previous reports, the Commission refers to the Svartskog case, where a
local community won property rights to an outlying area in a dispute with the state.
In that case, the Supreme Court describes the use in the disputed area as ‘character-
ized by continuity, that it has been all-encompassing, intensive and flexible’.!® The
Commission assumes that this is also the situation in Karasjok. It means that the
requirement for use and duration for the acquisition of property rights, was met. As
in previous reports, the Commission states that the question of whether the people
have collective ownership to an area, depends not only on the people’s use (accord-
ing to the requirements of the concept of immemorial usage), but also on the use of
others and the State’s actions.

However, in contrast to previous reports, the Commission concludes unani-
mously that the people in the area, for many hundreds of years, have used and
possessed the natural resources in a way that essentially corresponds to having col-
lective property rights.!” The question is thus not whether the people have acquired
property rights through immemorial usage. Instead, it is a question of whether the
established rights are extinguished, so that the state’s alleged ownership in the
years from 1751 to 1980 has become a settled legal situation.

Furthermore, it is considered whether the local use had a basis in a legal opinion
that corresponds to collective property rights, and in addition, it must be considered
what significance the state’s activities have for the current legal situation. In other
words, whether the activities have affected the local legal opinions in a way that has
led to the original rights having changed in character or disappeared.

3.2 The emphasis on the previous state activities

The Karasjok report differs significantly from previous reports in terms of empha-
sising the state’s dispositions. In discussing these, the Finnmark Commission first
shows that the UN special rapporteur on the rights of Indigenous peoples, Victoria
Tauli-Corpuz, has been critical to the Commission’s conclusions weight on the
state’s disposition of land and resources.?® After a review of Norwegian case law,
and in particular the case of HR-2018-456-P (Nesseby), where the Supreme Court
places considerable emphasis on the state’s dispositions, the Commission finds
that such dispositions must be included in the assessment in ‘an ordinary way’.?!
More specifically, ‘a broad assessment must be made where “the local population’s
actions and opinions” are held up against the State’s (and others”) dispositions’.
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With such a starting point, the Commission assesses the state’s dispositions in
Field 4.

A unanimous commission initially states that the historical sources show that
the state to a small extent has acted as an owner over land and resources in the
area until the end of the 19th century. The Commission finds that the surveying
of property parcels that took place, the oldest dating back to 1811-1814 when ten
parcels were measured and registered, were formalisations of established use.?
There are good reasons to believe that this is a correct assessment, partly because
it is supported by other recent research which have shown that the land resolution
of 1775, was a land subdivision and registration act rather than an act that allowed
the King’s land to be given for free to people in Finnmark.?

At the same time, the assessment of the Commission deviates significantly from
how the Commission has previously assessed such dispositions.

A significant number of properties were surveyed out of presumably state land
after the Land Sales Act of 1863 came into force.”* After a review of these, the
Commission assumes that this is mainly a survey and registration of already exist-
ing parcels® and thus not an expression of state ownership. It then assesses the
period 1902 to 1965, which is the period where the next land sales act (1902), was
in force. During this period, 771 plots of private properties were established in
Karasjok,* which, according to the Commission, shows that the state’s disposition
of land and resources in Karasjok increased considerably after 1902.7

The state’s exercises over land that has not been surveyed and sold to indi-
viduals, however, was modest. Although the state, until 1945, leased out relatively
many outlaying hayfields, some of these leases were formalisations of established
use. Beyond that, the state has only made a few more typical private law disposi-
tions of the unsold land in Karasjok.?

Thereafter, the Commission discusses the opinio juris that local people may
have had. Here, too, reference is made to the Svartskog case, where it was not deci-
sive that 14 persons in 1921 had entered into agreements with the state on hayfield
leases, as it could not be

considered as evidence that these persons accepted that they were without
rights in Svartskogen. The reason may as well be that they more easily than
others accepted a demand from the authorities, or that they saw advantages
in being assigned a specific plot.?

Nor was it decisive that five individuals had entered into such agreements in
1928 or that contracts for logging and hay-cutting were made between individuals
and the state in the 1940s.%

The Finnmark Commission then assumes that also in Karasjok, someone may
have considered it advantageous to have their ongoing usufruct rights formalised
or to be allocated as a separate plot of land or hay field. In this respect, the Com-
mission places significant emphasis on case law expressed in the Svartskog case.
The opinion that the state’s landowner actions have been of a modest scope, and
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the way in which the local people’s legal opinions have been assessed, differs sig-
nificantly from previous investigations.’!

Furthermore, the Commission discusses the uncertainty associated with the fact
that the disposals were originally considered to have a basis in the king’s property
rights. According to older Norwegian common land law, the king was not the ‘sole
owner’ of the commons but the rights holder together with other use rights hold-
ers.’? Based on this, the Commission finds that disposals of the commons did not
necessarily take place by virtue of a property right but were the result of a right of
governance, based on a royal privilege.”

The Commission further states that ‘the State dispositions over the unsold land
in Karasjok were modest in content and scope and may therefore have been under-
stood within the framework of such a privilege idea’.** Furthermore, the Commis-
sion states that in recent times, doubts have been raised about the state’s ownership
to parts of the land in Finnmark, such as when the mandate of the Sdmi Right Com-
mittee was formulated in 1980, as well as in the preparatory work for the Finnmark
Act, which states that at least ‘parts of Inner Finnmark’ are areas to which ‘the
Sami are entitled to ownership and possession rights’.*

In an overall assessment, as mentioned by the Commission, the state’s dis-
positions must also be held up against the local people’s use and dispositions.
The Commission refers here to the fact that the people of Karasjok throughout
the period after 1751 have exercised a widespread, intensive and versatile use of the
local outfield resources:

This use corresponds in content and scope to the use that the holder of a collec-
tive ownership right of the relevant areas will have exercised. It also appears
that the population has exercised a significant degree of self-management with
the utilization of resources, in that various internal distribution schemes have
been in place, among other things for hayfields, cloudberry-picking and fish-
ing lakes.*

The Commission then finds that the land use of the people of Karasjok has been
dominant until the first decades after World War II: ‘During this period, the popula-
tion, with the exception of the use of the forest [for logging], also exercised sig-
nificant control over local resource utilization’.’” Reference is then made to the
Svartskog case, where the court-appointed experts stated that Svartskogen had a
status as commons for all residents in Manndalen and which people have mainly
managed on their own: ‘The way this has happened, without any formal govern-
ance, and with extensive and very active use, is rare elsewhere in the country’.®
The Commission then states,

The population of Karasjok has at least previously managed the local resource
utilization in a comparable way. Although the State gradually became estab-
lished and the population has complied with the State’s dispositions, local
use still has a significant scope.*
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Furthermore, the Commission mentions that the inhabitants did not have Norwe-
gian as their mother tongue. It means that a large part of the people at the time did
not speak Norwegian well, which must be emphasised in the assessment. There-
fore, as in the Svartskog case, it must be taken into account that misunderstandings
could arise in communication between Norwegians and Sami:

It can therefore not be considered decisive that the Karasjok population has
applied for purchase or lease of land in accordance with the various land
sales acts or entered into other contracts with the State. This is not necessar-
ily an acceptance of the State’s land ownership. It may rather have been a
consequence of the fact that a precondition for farming, was to apply for the
purchase or lease of land.*

The Commission then points out, with the exception of forest resources, that the
use, to a small extent only, has been subject to state regulations beyond what is
based on public law regulatory legislation on utilisation times and tool use. After
this, it cannot be assumed that the Karasjok people’s lack of protests against the
state’s dispositions have had the character of law-extinguishing passivity.*!

The Commission assesses the situation differently when it comes to the state’s
commercial forestry. Linguistic and other factors may, however, have contributed to
the fact that dissatisfaction with the forestry administration has not been expressed,
at the same time as forestry alone cannot provide a basis for the acquisition of
property rights. Emphasising that the state’s dispositions of land and resources in
Karasjok, except for the period from 1902 and 1965, had a relatively limited scope,
while the use of the local population has been continued to this day, the Commis-
sion finds it difficult to see that the state’s dispositions have implied that the right
of the local people from 1751 has expired. Nor can it be seen that the right signifi-
cantly had changed its character.*

Moreover, the Commission points out that parts of the state’s disposition that
have a private law character have been exercised in a way that appear as public
administration. That the dispositions were a result of the state’s assimilation policy
also weakens their weight:

It must therefore be assumed that the State’s dispositions when the Sami
Law Committee was established in 1980 had not broken down the local legal
opinions that had been established in Karasjok when the area became subject
to Danish-Norwegian Crown’s exclusive jurisdiction in 1751.4

The majority of the Commission (Gauslaa, Henriksen and Magga) thereafter
expresses that the state’s dispositions of land and resources in the study area for
a long period had a modest scope. Towards the end of the 19th century, and espe-
cially after the Land Sales Act of 1902 came into force, the state’s dispositions
became somewhat larger:

However, they have not had a content that has been able to establish the
State’s property rights as a settled legal situation or a right on a customary



The survey of property rights in Sami areas of Norway 29

basis. The dispositions have had a public law character and have not broken
down the legal opinions of a strong local collective right. Nor have they
helped to establish a sufficiently broad acceptance of the State as a private
landowner by the local population.*

This acknowledgement leads the majority to conclude that there are not sufficient
indications supporting that the state’s ownership to the unsold land in Karasjok was
established as a settled situation when it was transferred to the Finnmark Estate on
1 July 2006:

This amassment of property is therefore not subject to the Finnmark Estate’s
property right under the Finnmark Act but is collectively owned by the local
population in Karasjok.*

The state’s dispositions have consequently not broken down opinions of strong
local, collective rights to land and outfield resources by the majority of people in
Karasjok.

The majority further concludes that the rights lie not with the municipality as
such but with everyone who at any time are registered as residents of Karasjok.
These inhabitants have an equal share in the property right, regardless of residential
time and ethnic origin. The majority also points out that local rights of use ‘must be
respected’. This means that the recognised property right must not be exercised in
such way that rights holders to particular property plots for, e.g., hunting cabins or
fishing places are displaced from their rights.

The Commission’s minority (Andersen and Heggelund) agrees with the major-
ity that the right in Karasjok is reminiscent of a collective property right that could
be traced back to 1751. However, the state’s later dispositions in the form of prop-
erty sales, leases and other transactions have affected the local legal opinions to
such an extent that the state’s ownership rights have been established as a settled
legal situation. According to the minority, this has meant that the local people’s
original collective right has been extinguished and replaced by the right of use that
is currently regulated in the Finnmark Act. This right is governed by the Finnmark
Estate, but in such a way that the Estate must respect local rights holders in Karas-
jok to avoid these being displaced from their traditional uses.

3.3 The importance of ILO 169 and its restorative function

In the Stjernaya case, the Supreme Court concluded that the ILO 169 does not
regulate the substantive rules for clarifying the land rights in Finnmark. In the
Karasjok investigation, the Finnmark Commission in contrast finds reason to place
considerable weight on ILO 169, stating that the convention means that no particu-
larly strict requirements can be set for the inhabitant’s legal opinions for rights to
be considered established. This means that

[t]he State’s expressed ownership claims will not alone be enough to deprive
Sami claimants of their good faith. In order to break down established rights
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by State dispositions, a relatively large amount must be required in terms of
duration, firmness, and content.*®

This is repeated later in the report, where the Commission refers to ILO 169 Article
8 (1) as well as Article 26 (3) of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) and expresses that these provisions mean that due
regard must be put on Indigenous peoples’ customs and legal opinions in national
law. Consequently, no particularly strict requirements can be set for legal opinion
or attentive good faith in recognising Sami rights when applying national property
law.¥’

The Commission also uses ILO 169 to support other parts of its conclusions. As
shown, the Commission has assumed that the state’s dispositions had not broken
down the local rights that was all-existing in Karasjok when the area became sub-
ject to the Danish-Norwegian Crown’s jurisdiction in 1751. A reason for this is that
the Commission emphasises that ILO 169 Article 14 (1), first sentence, concerning
the right to ownership and possession, has a restorative function.*® The Commis-
sion refers to the Nesseby case, where the Supreme Court states that ‘such a starting
point must generally be correct and has support in the preparatory work for ILO
Convention No. 169’. According to the Supreme Court, this means that ‘it will not
be decisive whether the State or others for a certain period have controlled areas
that previously have been possessed by the indigenous population’.* Due to the
factual circumstances in the Nesseby case, where the state’s dispositions allegedly
had lasted ‘for several hundred years’, the Supreme Court abstained from going
further into the restorative function.

The Commission has found that the state’s dispositions in Karasjok are not as
long-lasting as in Nesseby and that the dispositions that are relevant to include as an
expression of ownership, took place in the period from the early 20th century until
the 1970s. In this regard, the Commission states,

If the Sami use had ceased during this period, and there was no longer any
connection between the use and the control that was originally exercised and
the current situation, around 70 years could have been sufficient depend-
ing on the circumstances [for loss of property rights]. However, the wording
‘traditionally occupy’ in the first sentence of Article 14 (1) implies that it is
no requirement that the indigenous peoples’ exercise and use of authority
must have been of the same scope and content as it originally was, in order to
establish right to ownership and possession under Article 14.%°

In addition to the ILO Guide of 2009, the Commission refers to the Sami Rights
Committee’s International Law Group to substantiate the statement. The Interna-
tional Law Group assumed that in order to fulfil the condition of ‘traditionally
occupy’, it would be sufficient ‘if the use invoked as a basis for the right’ had
existed a few years into 1900-century.’! The Commission also refers to the Minis-
try of Justice, which prior to the ratification of ILO 169, assumed that the situation
must have persisted ‘until our days’.>
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The Commission then states that it is hardly necessary to go further into this:

In the same way as in the question of whether there is a settled legal situa-
tion or a formation of customary law, this [the question of property rights]
will depend on an overall assessment. However, it is clear that the use of the
Karasjok population has been dominant until the first decades after World
War 1133

The Commission has found that the inhabitants, except for the forest, to a large
degree have controlled the local resources. Furthermore, the Commission states
that the local legal opinions that the right to land and outfield resources lies with
the local population and not with the state are still strong. According to the Com-
mission, this means that

[tThe unsold land in Karasjok must therefore be considered covered by the
criterion ‘traditionally occupy’ in the first sentence of Article 14 (1). The
restorative function of the provision must mean that around 70 years of rela-
tively extensive exercise of State control from around 1900 will not be suf-
ficient for the State’s dispositions of land and resources to have broken down
the right that existed in 1751.%*

The Commission further state that this also have to be the result if, in addition to
the state’s dispositions in this period, one includes more than 40 years with fairly
limited exercise before 1900 and barely 10 years until 1980 with dispositions that
have less weight due to objections to state property rights.

The fact that both the Commission and the Supreme Court has emphasised the
restorative function in ILO 169 Article 14 (1), means that ILO 169 holds a signifi-
cant importance not only for the Karasjok study but for the overall judicial survey
of Finnmark. This may also expand the narrow interpretation set by the Supreme
Court in the Stjernoya case in such way that ILO 169 will have a greater signifi-
cance in the judicial mapping in the future than it has had so far.*

4. A brief analysis and conclusions

In the Karasjok investigation, the Finnmark Commission has assessed both the
legal situation and the legal history with a different approach than in previous
investigations. Although the result is different from the outcome of the Supreme
Court Nesseby case, there is little reason to doubt that the Commission has applied
the law in compliance the framework of contemporary Norwegian law, interna-
tional law and its purpose. The fact that the report’s main conclusion is presented
with dissent does not change that view.

The Commission concludes that the government or the king’s officials in the
past have not exercised ownership disposition, but rather public authority over the
lands located in Karasjok. This is in accordance with other research and appears to
be an apt finding. It is also not possible to find specific documentation that the king
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of Denmark and, later, the king of Sweden was considered as owner of the land in
Finnmark; beyond the position he may have as a territorial lord or royal highness,
which supports the Commission’s findings.

That the Commission concludes that the surveying, and registration of proper-
ties in the 19th century was a formalisation of established use, and not a transfer of
property, is also in line with such a realisation.

When the minority of the Commission argues that state dispositions in the 20th
century have affected local legal opinions to such an extent that the state’s owner-
ship rights have been established as a settled legal situation, it does not consider
the asymmetric balance of power between state and local people and that the locals
in any case continued to adhere to their own traditions and customs. In this sense,
there is greater reason to emphasise the majority’s conclusion that the local popu-
lation retains the collective property rights they had when the Karasjok area came
under Norwegian sovereignty in 1751.

Considering Norway’s obligations under ILO 169 to recognise ‘the rights of
ownership and possession of the peoples concerned over the lands which they tra-
ditionally use’, the Commission emphasises the Convention in a way that gives
it practical significance for the judicial survey. At the same time, some may say
that the Commission has challenged the Supreme Court’s understanding of the
scope of ILO 169 in the Stjernoya case. This application of law must, however, be
considered appropriate, not least because the Supreme Court, in the Nesseby case,
has confirmed that the right to restitution is a part of the ILO 169 article 14 (1) and
thus is legally binding for Norway. The Supreme Court has in that case also stated
that ILO 169 is of significance, regardless of its incorporation through Section 3,
first sentence, of the Finnmark Act, both as a result of the second sentence and the
general presumption principle in Norwegian law (para. 166). This means that the
Commission’s application of law follows the norms the Supreme Court has drawn
up in the Nesseby case.

The Finnmark Commission’s application of law has contributed in giving ILO
169 increased relevance for judicial survey, as assumed by the majority in the Par-
liamentary Standing Committee of Justice when the Finnmark Act was adopted. In
this way, the Commission may, perhaps to the same extent as the Supreme Court,
have helped to establish a kind of precedent, also for the courts.

Furthermore, other legal questions are posed in a different way than in previous
reports, as the Commission recognises the original property right for the inhabit-
ants and asks whether this right is retained or has been extinguished by the state’s
presumed dispositions of ownership. In the Nesseby case (para. 146), the Supreme
Court has considered such a question to be inappropriate. However, with the clear
examination of the historical facts, this can hardly be viewed as such an approach.

In summary, this chapter has shown that the Finnmark Commission in Karasjok
has come to a different result compared to its previous investigations. The differ-
ent result is, to some extent, more a consequence taking a different approach to the
legal history and international law than substantive differences in factual circum-
stances of the investigation fields. This ‘adjustment of course’ has been necessary
in order to meet Norway’s obligations under international law. It has probably also



The survey of property rights in Sami areas of Norway 33

strengthened the legitimacy in the Sami societies. Additionally, the adjustment has
contributed to the alignment of the application of the rules on immemorial usage
with a situation that reflects the historical realities in Finnmark, and further to the
Sami context, as it was done in the cases of Selbu and Svartskog.’® At the same
time, questions remains to be answered concerning other interest holders than the
Sami, and probably from parties in previous investigations, regarding, among oth-
ers, previous practices, assessments and the predictability of the investigations.”’

5.  Aftermath and legal proceedings

The Commission’s conclusions have raised considerable debate both in the press
and in political circles, where the contours of fronts that have been little visible
since the Finnmark Act was adopted in 2005, now become more evident. A part
of the picture is that the Finnmark Estate’s administration has worked actively to
ensure that the board of the Estate does not approve the Commission’s conclu-
sion. On 25 November 2020, however, a dissenting board of the Finnmark Estate
approved the conclusions with the chairman’s vote—a chairman appointed among
the representatives chosen by the Sami Parliament.*® At the beginning of 2021, the
leadership position of the board went from the Sdmi side to the county council-
appointed representatives, as the Finnmark Act section 7, para. 6 requires for odd-
numbered years. The new appointed board, on a rather thin basis, immediately
reversed its decision, which meant that Finnmark Estate no longer accepts the con-
clusions of the Commission.

Whether the property rights of the Karasjok inhabitants will be recognised and the
titles transferred over to them is thus now a question for the courts of law to decide.
In accordance with procedural rules in the Finnmark Act, the people of Karasjok
must bring their claims for the Uncultivated Land Tribunal, suing the formal title-
holder, the Finnmark Estate, to have a chance to have the title recognised, transferred
and registered. When the deadline for filing lawsuits was reached on 11 June 2021,%
many did so, for as many as 13 lawsuits were received. Two of them distinguished
themselves with claims of collective property rights to all the land of the Finnmark
Estate in Karasjok. The claims were raised by the Karasjok municipality on behalf of
the municipality’s inhabitants, the Karasjok Sami Association, as well as five smaller
community associations. A similar claim was put forward by the Guttorm group and
two reindeer husbandry districts, claiming that it is the Sdmi population in Karasjok
who holds the title to the land of Finnmark Estate in Karasjok.

In addition, there were nine claims which concerned property rights to cabin
grounds, traditional turf houses grounds and larger or smaller delimited property
plots that were applied for. There were also claims for the right to extract wood
for Sami handicrafts and for the right to fish and outfield use that were requested.

It is an open question what the outcome of the disputes on collective property
rights will reveal. The Land Tribunal chose to hear the smaller cases first. These
were all concluded by the end of 2022, where the judgments in the Land Tribunal
went in varying directions. One of these was appealed by the Finnmark Estate to
the Supreme Court, which was unable to deal with the case.®
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In January 2023, the court proceedings in the two cases regarding collective

property rights to all former state land in Karasjok were processed jointly by the
Land Tribunal.®! After that, there was great anticipation attached to the outcome of
the case, to whether everyone living in the Karasjok municipality, the Sami in the
municipality or the Finnmark Estate owns the former state land in Karasjok. The
judgment of the Land Tribunal was presented on 21 April 2023.%
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4 Indigenous peoples’ right to fish

Recent recognition of Sami rights in
Finland through civil disobedience
and criminal trial

Martin Scheinin'

1. Introduction

As in many countries, the recognition of Indigenous peoples’ rights in Finland
has been far from linear. In recent decades there have been important victories,
such as the inclusion in the Constitution in 1995 of a provision that recognises the
Sami as the Indigenous people in Finland? and affirms their rights in line with Arti-
cle 27 of the 1966 International Covenant on Civil and Political Rights (ICCPR).
Contemporaneously, the Sami Parliament Act was enacted.® Since early 1990s,
we also have seen gradual but incoherent judicial recognition of Sami rights in
respect of issues such as the granting, pursuant to the Mining Act, of area reserva-
tions or exploration permits within Sami reindeer-herding lands,* or the logging
of ancient forests on Sami lands.’ By and large, the judgments in question have
affirmed the relevance of Sami Indigenous rights in the application of the law of the
Finnish state, but they have rarely entailed that Sami rights would have prevailed
over competing interests. At international fora, a series of cases before the Human
Rights Committee, starting from the first Linsman case® has, somewhat similarly,
represented progress-in-principle when these cases have assisted the Committee in
establishing and developing its test for what constitutes prohibited ‘denial’ of the
enjoyment of a culture under Article 27 of the ICCPR.”

Negative developments have occurred, first and foremost in the issue of Sami
membership, as the Supreme Administrative Court has, in respect of the Sami Par-
liament elections of 2011, 2015 and 2019, persistently ignored the right of the
Sami to internal self-determination, replacing that right by the court’s own opinion
on who is a Sami.® Both the Human Rights Committee’ and the Committee for
the Elimination of Racial Discrimination'® have, however, established that through
those judicial decisions, Finland (in respect of the 2015 Sami Parliament elections)
violated the human rights treaties in question. Once again, efforts to put an end to
those violations failed in March 2023 as the four-year term of the national Parlia-
ment came to an end."

To formulate these inconsistencies in Finland’s approach in institutional terms,
one can say that the Ministries of Justice and Foreign Affairs have committed them-
selves to internationally recognised Indigenous peoples’ rights, while the Ministries
of Agriculture and Forestry and of Trade and Industry have stubbornly prioritised
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competing economic interests. Parliament, in turn, appears to have become hostage
to the views of the members of Parliament elected from the northernmost electoral
district of Lappi, which includes the Sdmi Homeland but where the dominant Fin-
nish population is in numerical majority over the Sdmi. These institutional features
have prevailed, irrespective of changes in the political composition of the govern-
ment coalition.

Although there have been clear victories for the Sami and their rights as an
Indigenous people, the question arises whether the advances are coincidental and
temporary, or transformative and sustainable. In this chapter a claim is made that
some or many of the achievements have transformative potential with long-lasting
effect.

This chapter focuses on one specific new area of positive developments that
entails the judicial recognition of Sami rights through the criminal process. Insist-
ing on the cultural significance of fishing in a family’s respective traditional home
river and on the capacity of the Sami to secure that their fishing can be ecologically,
economically and culturally sustainable, Sami individuals have resorted to a form
of civil disobedience by ignoring certain restrictions imposed by the state upon
their traditional fisheries and fishing, in some cases self-reporting their presum-
ably illegal conduct to the authorities. What follows will include a presentation of
two cases decided in 2022 by the Finnish Supreme Court (the Veahcajohka case
and the Ohcejohka case)'? and a third case decided by the regional court of first
instance, the Lappi District Court (the Juvduujuuhd case), also in 2022. In all three
cases, the Sami defendants were acquitted through reasoning that in significant
ways acknowledges and respects their fishing rights as constitutionally protected
fundamental rights and internationally protected human rights of Indigenous peo-
ples and demonstrates the constitutional significance of Sami rights in the legal
order of the state of Finland.

The following discussion combines the perspectives of an academic scholar of
Indigenous peoples’ rights, a human rights practitioner and litigator, and a non-
Sami friend of many Sami, including the defendants in all three cases discussed.

2.  Indigenous fishing in and under international human rights
instruments

Before delving into the three cases, a brief presentation of international and com-
parative sources is justified. International Labour Organisation Convention No.
169 on Indigenous and tribal peoples (1989), yet to be ratified by Finland, expli-
citly mentions fishing as one of the traditional or typical forms of Indigenous eco-
nomic life that are of great importance for the preservation and sustainability of
Indigenous cultures. Article 23 (1) of the Convention prescribes,

Handicrafts, rural and community-based industries, and subsistence econ-
omy and traditional activities of the peoples concerned, such as hunting,
fishing, trapping and gathering, shall be recognised as important factors in
the maintenance of their cultures and in their economic self-reliance and
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development. Governments shall, with the participation of these people
and whenever appropriate, ensure that these activities are strengthened and
promoted.

In contrast, the United Nations Declaration on the Rights of Indigenous Peoples
(2007) makes no mention of fishing or any other specific forms of livelihood that
would be constitutive for Indigenous cultures. That said, Article 26 (1) of course
protects the right of Indigenous peoples to the ‘lands, territories and resources’
which they have traditionally owned, occupied or otherwise used or acquired, and
Article 20 (1) makes explicit and comprehensive reference both to ‘subsistence’
and ‘traditional and other economic activities’:

Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of
their own means of subsistence and development, and to engage freely in all
their traditional and other economic activities.

The Human Rights Committee, the treaty body overseeing the implementation of
the ICCPR, has been very clear that fishing by Indigenous peoples often is a central
element in their way of life and therefore protected by the ICCPR Article 27, the
right of members of Indigenous peoples—as belonging to an ethnic, linguistic or
religious minority within the state concerned—*to enjoy their own culture’ ‘in com-
munity with the other members of the group’. A path-breaking case in this respect
was Chief Bernard Ominayak and the Lubicon Lake Band v. Canada'® where the
gradual destruction of the fishing and fisheries, as well as other traditional liveli-
hoods of the tribe because of concessions related to oil, gas and timber resources
in the area gave rise to the Committee establishing a violation of Article 27. As
the Committee in 1994 adopted its General Comment No. 23 on Article 27, this
finding was relied upon when the Committee articulated the relationship between
ICCPR Article 27 and traditional or otherwise typical forms of economic life by
Indigenous communities, as follows:

With regard to the exercise of the cultural rights protected under article 27,
the Committee observes that culture manifests itself in many forms, including
a particular way of life associated with the use of land resources, especially
in the case of indigenous peoples. That right may include such traditional
activities as fishing or hunting and the right to live in reserves protected by
law. The enjoyment of those rights may require positive legal measures of
protection and measures to ensure the effective participation of members of
minority communities in decisions which affect them.!*

Another important Human Rights Committee case where fishing was established
as falling under the notion of culture in ICCPR Article 27 is Apirana Mahuika et al.
v. New Zealand."> Through this case, the Committee affirmed that also modernised,
commercial or industrial forms of fishing or fisheries management may fall under
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the notion of culture in Article 27 when they represent the continuity and evolution
of a traditional Indigenous culture, as indeed was the case for the Maori of New
Zealand.'s

The Mahuika case is also important because of the recognition by the Commit-
tee of the interpretive effect of ICCPR Article 1 upon Article 27 rights of Indig-
enous peoples,'” supporting the idea of Indigenous self-determination in respect
of traditional livelihoods and resources. Here, the Mahuika case, decided in 2000,
built upon the Human Rights Committee’s then very recent recognition of ICCPR
Article 1 on all peoples’ right to self-determination being applicable to the benefit
of Indigenous peoples. That recognition had surfaced in the Committee’s Conclud-
ing Observations in the consideration of a periodic report by Canada in 1999,
inspired by a remarkable judgment issued by the Supreme Court of Canada in 1998.
This court had held that there may, within the territory of a state, be more than one
‘people’ that enjoy the right of self-determination of peoples. In that context, the
court also had made a specific reference to the aboriginal (Indigenous) peoples of
Quebec as potential beneficiaries of the right of peoples to self-determination.®
One year later, the UN Human Rights Committee followed suit.

3.  Canadian case law as a source of inspiration

As was just seen through the Ominayak/Lubicon case, the 1999 Concluding Obser-
vations on Canada and their influence in the Mahuika case, the experiences of
Indigenous peoples in Canada have been important for the development of interna-
tional law through the ICCPR and the Human Rights Committee as its supervisory
body. Both the recognition of traditional or otherwise typical forms of livelihood—
including fishing—as ‘culture’ (under ICCPR Article 27) and the quest for Indig-
enous self-determination (under ICCPR Article 1) were spearheaded by aboriginal
(Indigenous) peoples in Canada. The 1998 judgment by the Supreme Court of
Canada in the Quebec Secession Case triggered nothing less than a paradigm shift
concerning the understanding of the right of peoples to self-determination. In short,
the court held that the predominantly French-speaking population of Quebec might
be a ‘people’ for purposes of the right of self-determination, but if that was the case,
then there were also other ‘peoples’, including aboriginal (Indigenous) peoples, pre-
sent in the same territory. Hence, an eventual process of Quebec’s secession from
Canada would need to respect the rights of all peoples and should proceed through
a process of constitutional negotiation rather than unilateral declaration by one
group. When in 1999 reviewing Canada’s periodic report on the implementation of
the ICCPR, the Human Rights Committee joined the paradigm shift by acknowl-
edging that some or all of Canada’s Indigenous peoples were ‘peoples’ for the
purposes of ICCPR Article 1 and therefore enjoyed the right of self-determination,
including the Article 1, paragraph 2, the right to be able to freely dispose of their
natural wealth and resources and not to be deprived of their own means of subsist-
ence.” Since then, the same approach has been applied in respect of other states
where there are Indigenous peoples, in the reporting procedure under the ICCPR,
and gradually also in the procedure for individual complaints when dealing with
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cases initiated by Indigenous peoples. In 2018, the Committee acknowledged not
only that ICCPR Article 1 has relevance in the interpretation of other provisions of
the Covenant but that it also gives rise to reading into ICCPR Articles 25 and 27,
the right of Indigenous peoples to ‘internal self-determination”.?!

Besides this indirect influence through the practice by the Human Rights Com-
mittee, the experiences of Indigenous peoples in Canada of invoking and defending
their right to fish in domestic courts also served as a direct inspiration for Sami
individuals in Finland who in 2017 resorted to civil disobedience to challenge the
tightened state-imposed restrictions on their fishing in ways that they experienced
as a denial of their right to enjoy their own culture. This inspiration is documented
in an expert witness opinion by the author of this chapter, submitted to the Lapland
District Court in November 2018, as part of the proceedings in the Veahcajohka
and Ochjejohka cases discussed in the following sections.? In addition to address-
ing issues of Finnish constitutional law and Finland’s international human rights
treaty obligations concerning the protection of the fishing rights of the Sami, this
opinion also cited three rulings by the Canadian Supreme Court concerning crimi-
nal cases against members of aboriginal (Indigenous) tribes who were prosecuted
for unlawful fishing,” as well as two other cases by the same court where the right
to fish had been addressed in the wider context of Indigenous peoples’ rights.>

4.  The Veahcajohka (Vetsijoki) case

In July 2017, four Sami individuals—three women and the teenage son of one of
them—engaged in fishing for salmon from the shores of Veah¢ajohka, one of the
tributaries of the Deatnu (Teno) River that forms the border between Finland and
Norway and is known as the best salmon-fishing river in Europe. The women, who
also are Sami politicians or activists, one of them an internationally recognised
Indigenous leader, are local Sami with recognised title to fisheries in the area. They
invoked their right to fish in their home river, following a cultural tradition in their
families over several generations, even centuries. Irrespective of their title-based or
traditional fishing rights, the state of Finland had decided that fishing in their tra-
ditional places at traditional times would have required a daily fishing license sold
for profit by Metsdhallitus, the state enterprise for forest management. In order to
protect the salmon stock in Deatnu, Norway and Finland had revised their bilateral
treaty concerning the management of the river, resulting in new and stricter restric-
tions on fishing. In Finland, new regulations were adopted through bypassing the
statutory requirement of negotiations with the Sami, and in substance imposed very
heavy restrictions on traditional and other fishing by the Sdmi while making room
for tourist fishing. No license quota was reserved for the Sdmi, resulting in that
the licences were sold out early in the year to tourists on the basis of their holi-
day plans, leaving nothing for those Sdmi who would adjust their fishing to actual
weather conditions and movements of the salmon.

The four individuals, including the teenager who was of the age of criminal
culpability, were prosecuted for illegal fishing. In March 2019, the Lapland District
Court acquitted them on the basis of constitutional and human rights enjoyed by
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them as Indigenous Sami. Due to the precedent value of the case, the prosecutor
sought, and was granted, leave to appeal directly to the Supreme Court. On 13
April 2022, the Supreme Court acquitted the four defendants of all charges.

The Supreme Court ruling, officially known as KKO 2022:26, is a remarkable
precedent, not only concerning Indigenous peoples’ rights but also from a consti-
tutional law perspective.? It is one of the very rare cases where the Supreme Court
has set aside a provision of an act of Parliament to give primacy to the Constitution
of Finland. Traditionally, any form of judicial review of parliamentary legislation
was considered prohibited in Finland, but the reform of the Constitution in 1999
included a new Section 106 that provides to courts the power to set aside (but not to
declare null and void) an act of Parliament in a concrete case where its application
would be in ‘manifest conflict’ with the Constitution.

The Supreme Court first established that the applicable provision of law in the
case was Section 10 of the Fishing Act, as amended and in force at the time of the
alleged criminal offence,”® and that this entailed that also Sdmi individuals had to
carry a valid fishing license for the kind of fishing the defendants had engaged in.”
Therefore, the question for the court was whether the application of the law in force
as basis for a criminal conviction of the defendants was in manifest conflict with
the Constitution, as was claimed by the defendants.

The Supreme Court recapitulated that Section 22 of the Constitution, which
establishes an obligation for all public authorities to ensure the enjoyment of
human rights and fundamental rights, entails a duty for courts to strive for an inter-
pretation of the law that is human-rights-friendly and constitution-conforming.
Such an interpretation would, however, need to remain within the limits available
under the wording of the provision that was being interpreted.?® Separately from
that, Section 106 of the Constitution provided for a court the possibility of giving
primacy to the Constitution over another provision of law if the application of the
latter would in a concrete case be in manifest conflict with the Constitution.” The
requirement that the conflict must be manifest resulted in a high threshold.*

Next, the Supreme Court cited Section 17 (3) of the Constitution, according to
which the Sami, as an Indigenous people, have the right to maintain and develop
their own language and culture.’' Salmon fishing in the Deatnu River was firmly
associated with Sami culture, and the method of using a fishing rod, as in the case
under consideration, was a part of this fishing culture.*? The traditional right of the
local Sami population to fish also was a proprietary interest that fell under the con-
stitutional protection of the right to property.** The Supreme Court cited an opinion
by the Constitutional Law Committee of Parliament that had, at the time of the
adoption of the new stricter restrictions for fishing in Deatnu, stated that the restric-
tions should have been more strongly focused on such fishing that does not enjoy
the protection of Section 17 (3) of the Constitution or of ICCPR Article 27.3* With
reference to the case law by the Human Rights Committee, the Supreme Court
affirmed that he notion of ‘culture’ in the latter provision included, in particular in
the context of Indigenous peoples, their traditional forms of economic activity.*

The Supreme Court then engaged itself in a lengthy and rather deferential dis-
cussion about how the legislator, including the Constitutional Law Committee of
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Parliament, had over several decades affirmed the constitutional status and con-
tents of the rights of the Sami as an Indigenous people.* It addressed the content
and relevance of Section 20 of the Constitution that establishes both a right to
the environment and everyone’s general but abstract duties in respect of the envi-
ronment.”” The Supreme Court also cited the preparatory works of the legislation
challenged by the Sdmi defendants where it was claimed that proposed fishing
restrictions, including those covered by Section 10 of the Fishing Act, were closely
connected with the implementation of Section 20 of the Constitution. As some
fisheries were in a poor state, fishing needed to be subjected to restrictions, in order
to secure the ecological sustainability of fish stocks. The Fishing Act served secur-
ing the sustainability of fish stocks and biodiversity. It also helped in enhancing
the protection of vulnerable or declining fish stocks. It was thought that through
geographic, temporal and quantitative restrictions of fishing it was possible to revi-
talise weakened fish stocks and create conditions for profitable fishing of other
species. The preparatory works had further expressed specific concern over the
ecological sustainability of migratory fish stocks.?® In the preparatory works, it had
also been stated that the restrictions served legitimate and weighty purposes that
were related to Section 20 of the Constitution. After lengthy paraphrasing of the
materials, the Supreme Court quoted verbatim the relevant government bill that
in 2014 had asserted, ‘The restrictions do not prevent the enjoyment of traditional
Sami culture but instead in part protect the existence of sustainable fish stocks as a
precondition for such enjoyment”.*

Moving to its own assessment, the Supreme Court stated that pursuant to Sec-
tion 10 of the Fishing Act, Sdmi individuals had been put in the same position as
others, including tourists, as to the requirement to purchase a fishing licence. Due
to high demand, all licences had been sold out as soon as they had become avail-
able.”® The requirement of a fishing licence in Section 10 of the Fishing Act was
clear and did not leave room for interpretation.*! The Supreme Court stated that the
constitutionally protected fishing rights of local Sdmi were not unlimited, as also
their fishing could be restricted pursuant to the right to the environment provision
in Section 20 of the Constitution, in order to protect stocks of migratory fish.*

The Supreme Court took the view that the market-based price of the fishing
license, 30 euro per day, already in itself amounted to a fundamental rights restric-
tion upon the Sami, for whom fishing was an essential part of their culture.** Fur-
ther, the practical administering of the selling of fishing licenses, where there was
no quota reserved for the Sami and all licenses were quickly sold out due to high
demand, led to the application of Section 10 of the Fishing Act to result into a sub-
stantial restriction upon fishing as a part of the culture of the Sami as an Indigenous
people.* The Supreme Court then concluded, taking into account the obligation
imposed through Section 10 of the Fishing Act to purchase a specific fishing licence
and the resulting actual restrictions upon the fundamental cultural rights of the
Sami, that it would be in manifest conflict, as understood under Section 106 of the
Constitution, with the fundamental right enshrined in Section 17 (3) of the Consti-
tution, to apply the provision of the act in the current case. Section 10 of the Fishing
Act was set aside and not applied in the case.” All four defendants were acquitted.*
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5.  The Ohcejohka (Utsjoki) case

On the same day as the Veahcajohka case, the Supreme Court issued its judg-
ment also in another case of civil disobedience by Sami acting to defend their
fishing rights.*” The defendant, a prominent Sami rights advocate over several dec-
ades, had engaged in salmon fishing in Ohcejohka, another tributary of the Deatnu
River, by putting fishing nets in the traditional location where his family always
had fished. He put out his net at the same time of the year as he in earlier years had
done lawfully but now subject to a new government ordinance that in 2017 had
prohibited any fishing with a net in the first half of August, a time when salmon
could actually be caught at the location in question and when local Sami with a
share in the fisheries in earlier years had been allowed to put fishing nets for a part
of the week. The defendant fished together with his children, thereby seeking to
transmit the practice of fishing to the next generation as a constitutive element of
the local Sami culture, including concerning the methods, locations, equipment,
vocabulary and significance of salmon fishing in Ohcejohka.

Criminal charges were presented against the father but not his underage chil-
dren. Similar to the defendants in the Veahcajohka case, the defendant was fully
acquitted by the Lapland District Court on the basis of constitutionally and inter-
nationally protected rights of the Sami as an Indigenous people. The prosecutor
sought and was given leave to appeal directly to the Supreme Court, which issued
its ruling on the same day as in the Veahcajohka case.

What was reported about the Supreme Court ruling in the Veahcajohka case by
and large also applies to the Utsjoki case. However, there is one significant differ-
ence: In the Veahcajohka case the defendants had fished without a license at a time
for which a license, in principle, could have been purchased. Therefore, they were
prosecuted under an act of Parliament, Section 10 of the Fishing Act. As a conse-
quence, the Supreme Court needed to resort to the notion of a ‘manifest conflict’
in Section 106 of the Constitution in order to set aside a law passed by Parliament.
In contrast, the prohibition against the use of a fishing net in the Ohcejohka case
was derived from lower-level regulations which could be declared unconstitutional
by a court pursuant to Section 107 of the Constitution, without a need to establish
a ‘manifest conflict’ as the setting aside of a parliamentary statute would require.

The Supreme Court found it proven that the first half of August was a par-
ticularly important time for the exercise of Sami fishing culture in the Ohcejohka
River and held that the shortening of the net fishing season had targeted a time and
method of fishing that were of essential significance from the perspective of the
Sami fishing culture.*® Those facts did not exclude the possibility of restrictions
but required an assessment of whether they remained proportionate.*” Moving to
the facts of the case, the Supreme Court stated that while the status of several
salmon subvariants was unsatisfactory in the Deatnu River itself, the stocks were
strong in the lower (northern) tributaries, including Ohcejohka,* and the situation
did not call for new restrictions on fishing there.>' The salmon stock in Ohcejohka
appeared to tolerate the current level of fishing and sustain its salmon stock.’ The
Supreme Court held that the status of salmon stocks in the Deatnu River system
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did justify stricter restrictions of fishing for the purpose of securing ecologically
sustainable fish stocks but that the question to be assessed in the case was whether
the shortening of the net fishing season in the tributary Ohcejohka had remained
proportionate when applied in respect of such fishing that was a part of the funda-
mental cultural rights of the Sdmi.>* The Supreme Court also referred to statements
made by the Constitutional Law Committee of Parliament that securing the sustain-
ability of fish stocks was beneficial also for the continuity of the Sami culture in
the future and that the fishing restrictions should have been designed so that they
would more heavily have impacted fishing that did not enjoy the protection of Sec-
tion 17 (3) of the Constitution and ICCPR Article 27.%

The Supreme Court held that the protection of the fish stocks could have been
achieved through other means than the prohibition against the use of fishing nets by
the Sami throughout the full month of August. Hence, the new restriction at issue
was disproportionate.’® The court summarised,

The Supreme Court concludes that the restrictions during the month of
August which was significant for the enjoyment of traditional Sdmi fishing
culture, were so substantial that they cannot be regarded as proportionate
in relation to their aims, or as necessary for the protection of migratory fish
stocks. Even if Section 9 of the Ordinance on Deatnu Tributaries was related
to legitimate aims associated with the constitutionally protected right to the
environment, the Supreme Court finds that the said provision is in contradic-
tion with Section 17 (3) of the Constitution that guarantees to the Sdmi the
right to their culture.*

As Section 9 of the said ordinance was in contradiction with Section 17 (3) of the
Constitution, Section 107 of the Constitution required that the provision must not
be applied and the criminal charge shall be rejected.”’

6.  The Juvduujuuhd (Juutuanjoki) case

On 12 August 2022, the same court of first instance that had decided the two cases
discussed previously gave its verdict®® in a third case of civil disobedience by
Sami individuals who were prepared to face criminal charges in order to protect
their fishing rights and culture. Again, the defendant was a prominent member of
the Sami community, this time the vice president of the Sami Parliament. He had
engaged in fly-fishing for trout on 1 August 2020, following the long tradition of
his family. The judgment has significance beyond the two earlier cases that reached
the Supreme Court, as the Lapland District Court here addressed some of the ques-
tions not answered in the earlier cases. As the prosecutor did not appeal, the judg-
ment by the court of first instance became final, even if it does not enjoy the same
perception of authority as a Supreme Court judgment would.

Before presenting some citations from the judgment, it is worth pointing out that
the case of the defendant, a Sami individual prosecuted in a criminal trial for illegal
fishing, was extremely strong. The law lives and develops both through hard cases
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where the outcome could go either way and through cases where one party, here
the defendant, has all the trump cards. Among the matters that the defendant was
able to demonstrate were (1) that his family had been fishing at the exact location
for more than 500 years; (2) that Finnish law acknowledged Sami fishing rights
as constitutionally protected property; (3) that the trout stock, which was at issue,
was very strong and sustainable in the river in question; and (4) that he had learned
the exact methods and locations for fishing trout in the river as a child and it was
essential for the transmission of Sdmi fishing culture to new generations that fish-
ing could be conducted at specific locations at a specific time and during specific
weather conditions. This was not a hard case for the judge as to the outcome.

Exactly for that reason it is admirable that the court did not choose an easy way
out by acquitting the defendant on narrow or technical grounds but was prepared
to address the question of Indigenous Sami rights in substantive terms. The most
remarkable passage in the court’s verdict reads,

Through the Inari fishing regulations of 2020, the right of local Sdmi to
exercise their traditional fishing in their traditional fisheries and during well-
known traditional times of their fishing has been rendered nugatory, and the
transmission of the tradition of Sdmi fishing to future generations has been
prevented. The defendant would not have been allowed to fish, even had he
purchased a fishing permit. The question pertains to the very core of Sami
rights protected by the Constitution . . .

Here, the court affirmed the intergenerational nature of Indigenous peoples’ rights
and the crucial aspect of transmitting a living culture, represented in the practice
of traditional or otherwise typical Indigenous livelihoods, to new generations. The
two Supreme Court rulings discussed, although favourable to the Sami defendants,
had missed this important aspect.

As to the question of reconciling the sustainability of Sami culture and liveli-
hoods with the ecological sustainability of fish stocks, the court did find the protec-
tion of fish stocks as such as a legitimate aim that could justify subjecting also Sdmi
fishing to some restrictions. But the fishing regulations challenged by the defendant
failed the test of permissible limitations upon constitutional or human rights on
multiple grounds. On this issue, the court stated,

The restrictions imposed upon traditional Sdmi fishing culture have been so
substantial that they cannot be regarded as proportionate in respect of their
aim. It has not been shown in the case that the restrictions, as imposed upon the
Sami, would at the time in question have been necessary as measures serving
the protection of fish stocks, taking into account that restrictions could have
been directed more heavily towards persons whose fishing does not enjoy pro-
tection under Section 17 (3) of the Constitution or Article 27 of the ICCPR.

The ordinance containing the 2020 fishing regulations—i.e. not an act of
Parliament—was found to be in conflict with Section 17 (3) of the Constitution
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concerning fundamental cultural rights of the Sdmi. Pursuant to Section 107 of the
Constitution, the court was under an obligation not to apply the ordinance, and the
criminal charges had to be rejected.

7.  Significance and limitations of the three judgments

The three recent Finnish court cases represent remarkable progress in the judicial
recognition of the Sami people’s rights as an Indigenous people. Five important
positive features of the cases can be listed as follows: (1) Fishing as an activity was
recognised as an important aspect of the Sami culture, whose recognition extended
to the place, time and methods of fishing. (2) The Finnish courts did not find it
necessary to resort to constructing a ‘frozen rights’ doctrine that would seek to
limit the recognition of fishing as constitutive for Sami culture, to specific tradi-
tional fishing practices which might not even exist today.*” (3) The three judgments
presented affirm the justiciability of the Sami rights clause in Section 17 (3) of the
Constitution and of ICCPR Article 27, which has been incorporated into Finnish
law, with the consequence that as constitutional rights the rights of the Sdmi as
an Indigenous people can be relied upon with the effect of setting aside and not
applying also statutory law adopted in the form of an act of Parliament. (4) As the
Supreme Court made explicit in the Veahcajohka case, treating Indigenous Sami
exactly as non-Indigenous persons may in itself constitute a violation of Sami
rights. Here, the Supreme Court followed the approaches of the European Court
of Human Rights in the Thiimmenos case® and the Committee for the Elimina-
tion of Racial Discrimination in the case of Lars-Anders Agren et al. v. Sweden®'
in that treating differently situated persons identically may amount to prohibited
discrimination. (5) The Finnish courts made an effort to include ecological sustain-
ability and everyone’s responsibilities over the environment in their assessment of
Sami rights and their permissible restrictions, thereby affirming that reconciliation
is possible between the imperatives of ecological sustainability and the sustainabil-
ity of an Indigenous people’s culture.

Despite these important positive, and in part even transformative, features the
three judgments discussed also demonstrate shortcomings and weaknesses. Finnish
courts missed important opportunities for clarifying and applying Indigenous peo-
ples’ rights in at least three respects: (1) The Supreme Court failed to address the
issue of the transmitting of a culture from generation to generation as a key aspect
of the very notion of culture.® Its two judgments are totally silent of the important
fact that the defendants were not only fishing but also were teaching their children
to fish, thereby transmitting a living Sami fishing culture to new generations. This
aspect was, however, addressed by the Lapland District Court in the Ohcejohka
case,” as well as in the Juvduujuuhd case,** where the defendant did not have his
children with him on the occasion for which he was prosecuted.® (2) The courts
treated fishing by Sami as a culturally important activity, but still just as an activity,
rather than a form and forum of social life: They did not address the role played by
fisheries and fishing in the community life of the Sami,* including its importance
for the preservation and development of Sdmi languages, or the social, spiritual,
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ceremonial or artistic significance of fish, fishing or fisheries. (3) The courts made
no reference to Sami self-determination over their traditional fisheries as a possible
pathway to the reconciliation between ecological sustainability and the sustain-
ability of the Sami culture. The underlying paternalistic assumption of the Finnish
courts in question still appears to be that it is for the authorities of the Finnish state
to determine what is needed to protect the environment, while the principles of
necessity and proportionality require that some space is left for cultural activities
of the Indigenous Sami.

The three Finnish court cases discussed in this chapter contain a promise of a
transition, with a potential of transformation. Through civil disobedience by indi-
vidual Sami, the district court with jurisdiction over the Sdmi Homeland as well
as the Supreme Court were positively challenged to elevate the recognition of the
right of the Sami, as an Indigenous people in Finland, to a new level. The right of
the Sami to enjoy their own culture was recognised as justiciable, to the degree that
its protection may require setting aside laws passed by the Parliament of Finland.
Whether this transitional promise will materialise as a transformation that allows
for the reconciliation between environmental sustainability and the sustainability
and transmission to new generations of the Sami culture will depend on whether
Finnish courts and Finnish society will be prepared also to accept the idea of Sdmi
self-determination.

A true transformation in the recognition of Indigenous peoples’ rights would,
particularly in the age of climate change and the threat it poses in the Arctic, entail
respect for the right of the Sdmi people to self-determination, including concerning
the reconciliation between ecological sustainability and the sustainability of living
Sami culture and its transmission to new generations. It is for the Sami themselves
to retain their Indigenous distinctiveness and to adapt their living culture to chal-
lenging new circumstances. The close connection of the Sdmi with the ecosystem
and their accumulated knowledge of the status of it should give rise to the state and
all public authorities trusting in Sami self-determination over their fisheries as a
cornerstone in the inclusion of intergenerational sustainability in the management
of fisheries, including any decisions concerning the targeting of eventual fishing
restrictions.
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1. Introduction

On 11 October 2021, the Supreme Court of Norway, in the form of its grand cham-
ber, ruled unanimously that the decision to construct the Fosen wind energy project,
one of Europe’s largest land-based wind energy projects, violates the cultural right
of the Sami people to reindeer husbandry.” The Supreme Court decision is a land-
mark ruling because it established for the first time a violation of the cultural rights
of the Sami people as protected under Article 27 of the International Covenant on
Civil and Political Rights (ICCPR). Completed in 2020 after numerous protests
by Sami communities and environmental organisations, the project’s impacts con-
cerns two of the six wind farms included in the Fosen project, which are located
in the grazing district where Ser-Fosen sijte and Nord-Fosen siida (Sami herding
communities) have practiced reindeer husbandry since time immemorial. Against
the project, the Sdmi communities have claimed that the project violates their
cultural rights to reindeer husbandry owing to the loss and deterioration of their
reindeer pastures caused by the construction and operationalisation of the Fosen
power plants. As they explain, with its numerous turbines, the industrial complex
threatens to jeopardise the sustainability of their livelihoods including their minor-
ity language and way of living.}

At the same time, the Fosen wind project, which is owned in majority by the
state of Norway together with foreign investors,* was approved by the government
in the light of its negative impacts on Sami reindeer husbandry but also its sig-
nificance for the green shift.’ During the licensing process, public authorities (the
Norwegian Water Resources and Energy Directorate and the Ministry of Petroleum
and Energy) recognised that the large-scale project would have a negative impact
on the conduct of reindeer husbandry but not so much as to entail a violation of
the rights of the Sami reindeer herders as protected under Article 27 of the Inter-
national Covenant on Civil and Political Rights (ICCPR) and other relevant legal
instruments such as the International Convention on the Elimination of All Forms
of Racial Discrimination.® In opposition to the project, several claims have there-
fore been raised in petitions by Sami communities and non-governmental organ-
isations in national courts and at the international level.” After a petition to the
Committee on the Elimination of Racial Discrimination (CERD), the committee
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requested in 2018 that the Norwegian government halt the project temporarily.®
However, the project went ahead over those objections while national lawsuits
were still pending.’

In opposition to the decision of the Court of Appeal,'° the Supreme Court found
in 2021 a violation of Article 27 of the ICCPR. In its judgment, the court estab-
lished that the Fosen project constitutes a threat to the survival of reindeer hus-
bandry and distinctively concluded that the proposed mitigation measures, in the
form of winter-feeding, could not compensate for the harm because these measures
deviated significantly from traditional herding practices and were not adequately
assessed by public authorities.!! Although the court did not clarify whether the
wind turbines should be dismantled, this ruling therefore concluded a lengthy judi-
cial battle that established the invalidity of the licences of the Fosen project as its
construction violates the human right of the Sdmi to enjoy their own culture.

The purpose of this chapter is to examine the content of the Fosen decision and
assess its contribution to interpret Article 27 of the ICCPR, which protects the right
of the Sami to culture. To this aim, the chapter first provides the background to
the case by focusing on the protection of the rights of the Sami people in Norway,
and more particularly as enshrined under Article 27 of the ICCPR. Subsequently,
the chapter examines the main tenets of the court decision in interpreting Article
27 of the ICCPR in the light of international law and describes its main specifici-
ties. From this perspective, the chapter underlined that the Fosen judgment is a
landmark case which features significant elements for applying and interpreting
Article 27 of the ICCPR in relation to the protection of the culture of the Sdmi. This
includes the admissibility of the Sami as party to the case, the methods to interpret
the impacts of development projects on the livelihoods of the Sami, the definition
of the right to benefit from reindeer husbandry, the significance of consultation and
the importance of the green transition to interpret the right to culture. However,
the chapter also concludes by questioning whether the judgment is not too little
too late, more specifically as the government procrastinates on taking action for
upholding the judgment of the Supreme Court. Although a landmark case, the sig-
nificance of the Fosen judgment is therefore yet to be further contemplated.

2.  The protection of the cultural rights of the Sami people
in Norway: a background

2.1 The rights of the Sami people in Norway

Nearly 40 years after the Supreme Court decision in the Alta-Katokeino case," the
Fosen decision re-actualises the centrality of human rights in responding to the
claims of the Indigenous Sdmi people, as well as its uncertainties. In 1982, the Nor-
wegian government decided to authorise the construction of the Alta hydroelectric
dam, an instrumental project to increase the energy supply and self-sufficiency of
northern Norway. In its decision, the court indicated that the loss of winter graz-
ing caused by the flooding of their area was not severe enough to cause a human
rights violation.!> Owing to a demanding threshold of violation, subsequent court
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cases have similarly rejected Sami claims that decisions affecting their cultural
livelihoods are in violation of their human rights to culture.'* At the same time,
recognition of the rights of the Sami people has also improved over the years.
Despite its judicial outcome, the political controversy of the Alta conflict marked
a turning moment in the history of the Sami people as it drove important national
legal reforms for recognising the rights of the Sdmi in Norway. Under Norwegian
law, the rights of the Sdmi are now enshrined in the Constitution, which stipulates
in its Article 108 the government’s responsibility to ‘create conditions enabling
the Sdmi population to preserve and develop its language, culture and way of life’.
ILO Convention No. 169, concerning Indigenous and tribal peoples in independ-
ent countries, also forms an important backdrop against which Norwegian law has
consolidated recognition of the rights of the Sami as an Indigenous people to con-
sultation, land and natural resources.!® In 2007, the government of Norway also
endorsed the UN Declaration on the Rights of Indigenous Peoples (UNDRIP),®
together with 144 other nation-states. Despite its status as a soft law instrument,
the UNDRIP formalised the international recognition of the right of the Sdmi peo-
ple to self-determination. Finally, the ICCPR, with its Article 27, which formally
protects the right to culture of persons belonging to minorities, provides one of the
main legal bases for protecting the cultural rights of the Sami to their traditional
livelihoods.!” Since the incorporation of the ICCPR through the Norwegian Human
Rights Act in 1999, the provision is part of Norwegian law and takes precedence
over other legislations.!® As a result, despite its focus on the individual protection
of persons belonging to minorities groups, Article 27 has been increasingly used
as a basis for Sami herding communities to claim the protection of their collec-
tive rights against development projects threatening their culture and livelihoods in
Norway, more particularly the right to practice reindeer husbandry."

2.2. The right to culture as protected under Article 27 of the ICCPR

From an international legal perspective, the protection afforded by Article 27 of
the ICCPR goes beyond the mere duty of the state to respect the right to culture
of the members of minority groups. In effect, the interpretation of the provision
has evolved over the years towards the obligations for states to protect the rights
of the members of Indigenous groups ‘in community with the other members of
the group’, ‘to enjoy their own culture including their traditional economic activi-
ties”.?® As ascertained by the Human Rights Committee (HRC) in charge of super-
vising and interpreting the ICCPR, Article 27 guarantees the rights of members
of Indigenous communities constituting a minority to their traditional livelihoods
such as fishing, hunting and reindeer husbandry as well as its modern develop-
ment.?! To protect the enjoyment of those rights, the HRC has also established that
the provision may require from states parties ‘positive legal measures of protection
and measures to ensure the effective participation of members of minority commu-
nities in decisions which affect them’.?2 Importantly, the HRC has also gradually
recognised the interpretative effect of ICCPR Article 1 upon Article 27 in support
of the idea that Indigenous peoples have the right to self-determination,? including
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their right to freely dispose of their traditional resources.?* These changes reflect
the increasing influence of the UNDRIP to interpret the Covenant provisions in a
manner that favours the collective aspects of Indigenous peoples’ rights. However,
the HRC has not clearly defined what measures states parties should take to con-
solidate the right of Indigenous peoples to self-determination in practice.

In effect, the main contribution developed by the HRC concerns its clarification
of the requirements for assessing what interference with a minority culture consti-
tutes ‘denial’ in the sense of Article 27. According to the HRC, ‘measures that have
a substantive negative impact on the author’s enjoyment of her right to enjoy the
cultural life of the community’ amount to a denial of the right under Article 27.%
Conversely, this also means that measures which have ‘a certain limited impact on
the way of life of persons belonging to a minority will not necessarily amount to a
denial of the right under Article 27°.%¢ In this context, the crux of judicial conflicts
concerning Article 27 lies in defining what types of measures constitute an interfer-
ence of the right to culture and, more controversially, whether those measures have
crossed the threshold for violation.

To define what type of interference may constitute a violation of Article 27,
the Committee has established a combined test of ‘meaningful consultation of the
group’ with an assessment of ‘the sustainability of the Indigenous or minority eco-
nomy’.?” While the test has been used consistently by the HRC in its decisions, the
substantial and procedural requirements to implement it have also evolved over the
years. With regard to the standards of meaningful consultation, the HRC interpre-
tation has evolved from a weak understanding of the right to consultation towards
an interpretation that supports the principle of Free Prior and Informed Consent
(FPIC).2® As contended in the 2009 Poma Poma v Peru decision, where the HRC
found a violation of Article 27, in order to ensure meaningful consultation, ‘par-
ticipation in the decision-making process must be effective, which requires not
mere consultation but the free, prior and informed consent of the members of the
community”.” With this ruling, the HRC marked a breakthrough by underlining
the importance of FPIC in its decisions for the first time. Although the decision did
not further clarify what the duty to consult based on FPIC implies in effect, with
its statement the HRC made an additional contribution to the development of its
interpretation of the rights of Indigenous peoples, which buttresses the importance
of FPIC as a cornerstone of the rights of Indigenous peoples and the protection of
their right to culture as recognised in the UNDRIP.*

In relation to its sustainability test, the HRC interpretation has also developed
in light of its decision concerning development projects that affect Indigenous
groups, most specifically Sami communities. In its Ldnsman decisions issued in
the 1990s, the HRC has clarified that authorities must consider the past, present
and future effects of projects in order to assess the magnitude of interference with
the rights of the members of minority groups.?! From this standpoint, it is now
argued that certain projects with minor impacts may entail a violation of Article 27
of the ICCPR because their cumulative impacts, taken together with other projects,
can lead to breaching the threshold of violation of the provision.”> However, there
are very few instances in which a violation of the right of Indigenous peoples to
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culture has been established in practice. And whether this is a positive sign can be
called into question.**. In effect, authorities benefit from a wide margin of discre-
tion in assessing the impacts of projects and apply legal rules ‘based on the best
possible judgment’.** Establishing the best possible judgment is however a difficult
exercise. As the Norwegian Water Resources and Energy Directorate notes, it is
‘difficult to say specifically about which interventions entail an excessive burden
on Sami culture, and what it means to “deny” Sami cultural practice in relation to
the UN Convention on Civil and Political rights Article 27°.% Furthermore, beyond
the interpretation of law, establishing the best possible judgment is also difficult
because authorities relies upon challenging assessments and balancing of interests
among parties who often share contradictory positions and asymmetrical relations.

This situation is particularly salient in the licencing process of wind energy,
which involves important knowledge controversies regarding the impacts of wind
turbines on reindeer husbandry. In summary, scholarship, which does not stand
in agreement regarding the extent of the impacts of wind turbines on reindeer
husbandry, is divided between two schools. One school has argued for several
years that the impacts of wind turbines on reindeer is not as significant as for-
merly assumed,*® while other researchers have demonstrated that wind turbines
can have significant negative effects on the conduct of reindeer husbandry.”” Owing
to the lack of knowledge consensus in the field, it has been noted that ambiguities
over the impact of wind projects are strategically used by companies to promote
their projects®® and that the decisions of Norwegian authorities pertaining to the
licencing process of wind energy projects in conflict with reindeer husbandry have
been inconsistent.** To justify their decisions to support wind projects, Norwegian
authorities usually give reasons ranging from material to procedural and global
ecological considerations. From a material perspective, licencing authorities rec-
ognise the negative impacts of wind energy projects to some extent, but usually
prescribe remedial measures to alleviate possible interferences. This includes miti-
gation measures in the form of construction adjustments, winter feeding and trans-
port to alternative pastures, which often translates into monetary compensation for
reindeer-herding communities and allegedly prevent a breach of Article 27 of the
ICCPR. From a procedural perspective, consultation procedures are also used to
legitimise the licencing process.*’ In accordance with Norwegian law, Sami com-
munities, including the Sami Parliament, must be consulted in the licensing process
of wind energy.*! National standards are enshrined in ILO Convention No. 169 and
further explicated in the consultation agreement and sectoral legislations.** Using
this framework, Norwegian authorities have indicated that Norwegian law is in
compliance with international law and supports self-determination requirements as
enshrined in the UNDRIP via its consultative procedures established with the Sami
Parliament.*® Finally, justifications for authorising wind energy projects are further
grounded in the policy aim to promote the green shift, whose benefits according to
the Norwegian authorities ‘outweigh the disadvantages this may have for reindeer
herding’.*

While those arguments formed the basis for the licensing approval of the Fosen
project, each one of them has however been called into question by the Supreme
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Court in its decision over the validity of the licences for the project. In that regard,
the next sections focus on examining the specificities of the judgment.

3. The conclusions of the Fosen decision and its contributions
to interpret Article 27 of the ICCPR

In assessing the validity of decisions on licensing and expropriation for the Fosen
wind power development, one of the key issues for the Supreme Court was to
decide whether the development of the project was in violation of the reindeer
herders’ rights as guaranteed under ICCPR Article 27. In this regard, the court
decision rejected both the contentions from Fosen Vind and the Ministry of Petro-
leum and Energy to support the project as it found a violation of the provision. The
next sections examine the court’s arguments and its contributions for interpreting
Article 27 of the ICCPR both in the light of the interpretation of the HRC and the
former Supreme Court rulings.

3.1 The significance of collective rights and access to justice

At the outset of the Fosen case, the question of the admissibility of the siida as party
to the case was rather surprisingly raised as a point of contention. Specifically, the
Ministry of Petroleum and Energy, as an intervener for Fosen Vind, claimed that
the siidas were not in the capacity to invoke the minority protection provided under
the human rights covenant because ‘Article 27 ICCPR protects physical persons
only, not groups of individuals’.** As it explained in its contention, the siidas were
not entitled to appeal to the HRC because they were neither conferred with indivi-
dual rights nor were they ‘allowed under procedural law to represent their members
in a lawsuit’.*

However, these arguments were rejected by the Supreme Court. Considering
obligations under international law, which according to the court ‘have great sig-
nificance in this regard’, it concluded instead that siidas, as bearers of collective
rights can invoke individual reindeer herders’ rights under Article 27 in Norway.*’
Against the Ministry’s assertion, the court recalls the interpretation of the HRC,
which has already several times specified that Article 27 entails that individuals
who belong to minorities have the right to enjoy their own culture ‘in community
with the other members of their group’.*® As argued by the court, such understand-
ing has been confirmed in several decisions of the HRC, including the Lubicon
case, where the Committee has upheld the collective protection afforded by Arti-
cle 27 of the ICCPR to the concerned Indigenous community as a whole.* While
human rights law traditionally focuses on the protection of individual rights, it is
thus well established that Article 27 of the ICCPR protects both individuals in a
minority and the group as such.*

Against this background, the Supreme Court was therefore able to confirm that
the two siidas have the capacity to invoke the minority protection in Article 27 of
the ICCPR on behalf of the reindeer herders. As the court explained, it was already
clear from previous court rulings and the Reindeer Husbandry Act that siidas ‘may
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have a limited capacity to sue and be sued’.’! However, it has not been confirmed in
previous rulings whether siidas could act as a party and invoke individual reindeer
herders’ rights under Article 27 on their behalf. With its conclusion, the Supreme
Court therefore dispels any doubts concerning the right for siidas to claim protec-
tion for the cultural rights of Sdmi reindeers so that the entire arguments presented
by the Ministry that tempered with the right of the Sami to access to justice should
now also be ruled out once and for all.

3.2 The significance of interference

Beyond the question of its subject, as already explained, one of the main issues
concerning the interpretation of Article 27 of the ICCPR concerns its threshold for
violation, a threshold that had never been found to be breached in former Supreme
Court cases. To determine this threshold in the Fosen case, the Supreme Court
made a comprehensive review of several cases,” including four rulings from the
HRC that clarify what it takes to violate the right to cultural enjoyment under Arti-
cle 27.3 Unsurprisingly, the court found that these rulings provided little indication
about the definition of the threshold, other than specifying that the impact of meas-
ures involving a violation must be substantial in order to count as a violation.>
Based on this finding, the court therefore concluded that the threshold for violation
is therefore high but also underlined that it is not limited to violations that would
cause a total denial of the right to benefit of culture.’® Instead, the first voting judge,
in line with the HRC interpretation, found that there will be a violation of the rights
in Article 27 of the ICCPR if the interference has a substantive, negative impact on
the possibility of cultural enjoyment.> In its decision, it also noted that ‘the effect
does not need to be as serious as in Angela Poma Poma v. Peru, where thousands
of livestock animals were dead as a result of the measure, and the author had been
forced to leave her area’.’’

On this basis, the Supreme Court makes four contributions. First, it rejects the
contention of Fosen Vind that a violation would require a total denial of the right.
Second, it also suggests an interpretation of a threshold for violation in less demand-
ing terms than what has been ascertained by the HRC in the Poma Poma case. At the
same time, the Fosen decision also confirmed that the impact must be ‘considerable’
or ‘significant’ in order to breach the threshold for violation. In this context, what is
perhaps a more remarkable feature of the Fosen decision is its clarification of the
means for assessing the significance of the harm rather than the definition of the
threshold. In this regard, the court has now confirmed in line with the HRC that meas-
ures impairing the rights of the Sami must be assessed in context with other meas-
ures, both previous and planned. As stated by the court, ‘[i]t is the different activities
taken together that may constitute a violation’.*® In this respect, Ravna also explains,

The Fosen judgment clarifies that it is the overall, cumulative effects that are
to be used as a basis for assessing whether an intervention has a significant,
negative impact, which now probably also applies when assessing whether
an interference is to the significant disadvantage of the reindeer husbandry.®
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In other words, with such interpretation, the Fosen decision confirms the impor-
tance of considering the cumulative effects of projects to assess possible violation
of Article 27, something that the Supreme Court had been unwilling to consider or
acknowledge in its former decisions.*

Finally, an important but concealed contribution of the Fosen decision lies in
its consideration of Sami knowledge for assessing the significance of the impact.
Specifically, the Supreme Court emphasises on the fact that ‘The court of Appeal
has placed significant weight on a presentation held by senior lecturer Anna Skarin
from the Swedish University of Agricultural Sciences in Uppsala’ and had also
‘relied on several other expert witnesses and reindeer herders with experience from
windfarm areas’.! In her capacity as expert witness for Nord-Fosen siida, Anna
Skarin, whose identity was specifically pinpointed by the court, shared an expert
assessment that did not only contrast in result but also in methods with the assess-
ment provided by experts working for Fosen Vind and national authorities. The
reports presented by Skarin have shown that impacts from wind power on reindeer
are severe and that the cumulative impacts of the Fosen wind project will threaten
the future existence of reindeer herding in the area. In addition, Skarin’s findings
included both scientific and Indigenous knowledge, as they were co-produced
with Sami reindeer communities, which importantly contrast with the methods
employed by Fosen Vind consultants.®

In this regard, the decision of the court in the Fosen case exhibits the importance
played by knowledge co-production for assessing the harm caused by wind pro-
jects on the livelihoods of Sdmi communities.®* The use of Sami knowledge and its
importance for the court ruling is also further upheld by the Supreme Court judg-
ment as it decided to set aside the conclusion of the Court of Appeal concerning the
impact of mitigation measure on the cultural right of the reindeer herders because
‘[t]his issue has not been given a broad and thorough assessment, and general rein-
deer husbandry interests have not been heard’.* In other words, because the Court
of Appeal acted with discretion and without regards for scientific expertise or tra-
ditional knowledge, the Supreme Court consequently concluded that it could not
validate its decision.

Hence, noting its first emphasis on scientific expertise, the Fosen decision none-
theless signifies the importance of including both scientific and traditional knowl-
edge for assessing the impacts of measures on the cultural rights of the Sami.®
In this respect, the Fosen decision is important because it does not fully sustain
the dominance of the Western orthodox knowledge system that usually constrains
Sami Indigenous claims in courtrooms.®® From this lens, the significance of the
Fosen decision lies, therefore, in the fact that it may provide a basis to question
how Sami knowledge is taken into account in future cases and, perhaps a means
to challenge the prevalence of epistemic injustices in the Norwegian legal system.

3.3 The significance of the right to benefit from reindeer husbandry

The contribution of the Fosen decision for interpreting Article 27 of the ICCPR
is also connected with its interpretation of the cultural right of the Sdmi to benefit
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from reindeer herding which, as explained by the court, ‘entails the protection of
the traditional economic activities of the Sami’.%” In line with the HRC interpreta-
tion which also underlined the importance of ‘the sustainability of the Indigenous
or minority economy’ as a basis to protect Indigenous culture,*® the determining
element for assessing the interference of the Fosen power plants on the cultural
rights of the Sami was therefore whether the siidas ‘will continue to benefit from
their traditional economy’.%

On this basis, the court made several distinctive points that are useful for inter-
preting the right to benefit from reindeer husbandry. First, it asserted the signifi-
cance of economic profitability as one of the central factors in its decision. As it
explained, because reindeer husbandry is a form of cultural practice while at the
same time a way of making a living, it entails considering how the profitability of
business was impacted by the Fosen project to assess the interference of the right
to cultural enjoyment.” This finding reflects the HRC conclusions that the mate-
riality of a violation in relation to the cultural rights of the Sdmi communities can
be demonstrated through the loss of income, which in the case of the protection of
the rights of the Sami people can be triggered by the reduction of the number of
reindeer due to the loss or deterioration of available land pastures. On this basis,
the Supreme Court was therefore able to establish a violation of Article 27 because
the ‘development project will ultimately eradicate the grazing resources to such an
extent that it cannot be fully compensated by the use of alternative pastures’.”' As it
also explained, the loss of pastures caused by the Fosen project would likely cause
a significant reduction of the number of reindeer, which entailed that the herders
‘may no longer benefit from the business, or at least profit from it to an extent that
is proportionate to the efforts’.”> With this conclusion, the court therefore rejected
the argument of Fosen Vind that contended that the interference of the Fosen pro-
ject was not the cause of the negative effect on the economy of reindeer herders,
who have always been dependent on subsidies and would arguably never be able
to make a living regardless of the interference.” In contrast, the court concluded
that reindeer herders had always managed with subsidies and that the interference
caused by the Fosen project was therefore the cause of the negative impact on the
economy.” Henceforth, the court concluded that the impact on the business activ-
ity of the reindeer-herding communities caused an interference with their right to
benefit from their culture.

But the lack of business profitability was not the only factor considered by the
court in establishing whether the right of the Sdmi to benefit from reindeer hus-
bandry had been violated. While making profit and the question of financial com-
pensation was a central piece of the Fosen case, the judgment of the Supreme Court
also alludes to an interpretation of the right to benefit from reindeer husbandry
that exceeds this understanding. This is most notably reflected in the discussion
concerning mitigation measures to alleviate the impact of the Fosen project on
the conduct of reindeer herding. In their claim, Fosen Vind had also argued that
compensation for winter feeding costs would prevent a violation. In this regard,
the remaining question for the court to assess was whether the substantive nega-
tive effects caused by Fosen wind turbines could be mitigated by way of providing
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compensation. To this question, the Court of Appeal had ruled, ‘with some doubt’,
that such a loss could be compensated by using artificial feeding.” As it explained,
monetary compensation to support winter feeding would notably provide the herd-
ers a guarantee for the reindeer’s survival in late winter and therefore avoid a loss of
profit linked to the reduction of the number of reindeer.’® In contrast, the Supreme
Court examined the question of using the proposed remedy of winter feeding—a
method that is not traditionally used by Sami reindeer herders—to mitigate the
negative impacts of the Fosen project, and decided that such mitigation measures
were not an adequate scheme to prevent a violation of Article 27.”7 In its assess-
ment, the court stressed that this ‘model deviates considerably from traditional,
nomadic reindeer husbandry’ because it would entail keeping half the herd within a
relatively small fenced-in area for around 90 days each winter.”® In addition, it also
underlined the lack of information on such a model for either reindeer husbandry
or animal welfare, based on experience from other countries, as well as the lack of
consultation with reindeer herders themselves.” Although the court did not con-
clude that winter feeding was per se in violation of the right to culture, it indicated
that this measure was ‘burdened with so much uncertainty’ that it could ‘not deter-
mine whether Article 27 of the ICCPR has been violated’.%

On this account, the Supreme Court therefore opposed the finding of the Court
of Appeal for its inadequate consideration of the importance of the ‘traditional’
aspect of the economy of the Sdmi communities. This is a noticeable finding inso-
far as it emphasised the importance of looking beyond the question of profitability
to assess a possible violation of the right of the Sami to their traditional economy
and livelihoods. Protecting the economy of Indigenous communities does not only
requires upholding their right to benefit from their business. It also includes the
obligation to protect them against measures that would force their cultural adapta-
tion into an economic model that challenges their subsistence activities. As Kuok-
kanen describes, ‘[B]esides an economic occupation, subsistence activities are an
expression of one’s identity, culture, and values’.®! In relation to the Sami, the right
to benefit from reindeer husbandry should therefore entail the protection of the
sustainability of the Indigenous or minority economy in a holistic sense that goes
beyond monetary consideration and the characterisation of reindeer husbandry as
a meat producing business.®? The right should be interpreted to include protection
for the ecologic and knowledge systems that form the basis upon which Sdmi com-
munities practice reindeer husbandry.

While such an interpretation may seem logical given the focus of Article 27
on the protection of right to culture, the fact that the validity of companies’ com-
pensation schemes in the form of winter feeding had never been decisively chal-
lenged in national court before implies that the Fosen decision could also influence
future decisions.®® With its conclusions in the Fosen case, the Supreme Court may
therefore open the doors to novel considerations regarding the protection of rein-
deer husbandry that will require courts to assess in future cases what the protec-
tion of the ‘traditional” aspects of this activity entails and whether compensation
schemes such as winter feeding are compatible with Article 27 of the ICCPR. More
generally, the court decision displays the importance of looking beyond financial
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profitability to define what the right to benefit from a ‘traditional’ economy entails
and therefore also challenges the prevalent reductionism that characterises what
Indigenous economy and the right to benefit from it means under Western law.

3.4 The significance of consultation

The duty to consult Indigenous peoples is part of customary obligations recognised
in several human rights instruments.® It is also part of the requirements established
by the HRC to establish whether an interference of cultural rights qualifies as a vio-
lation. As indicated by the HRC, ‘[T]he enjoyment of those rights may require . . .
measures to ensure the effective participation of members of minority communities
in decisions which affect them’.® In line with the HRC interpretation, the Supreme
Court recalls in the Fosen decision the importance of consultation to assess pos-
sible violations of Article 27 of the ICCPR. In its decision, the court explains that
‘it is essential whether the minority has been consulted’ but also notes that ‘whether
and to which extent the minority has been consulted cannot be decisive’.®® From
this perspective, the premise of the court argument is that ‘[c]onsultation with the
minority is an important factor, but cannot in itself prevent violation if the negative
effects are substantive’.®’

As the court explains, ‘[i]f the consequences of the interference are sufficiently
serious, consultation does not prevent violation’.% With this finding, the court ascer-
tains the instrumentality of consultation to assess a violation of Article 27 but also
underlines that consultation in the form of ‘close dialogues’ are by no means suf-
ficient to ensure protection to the cultural rights of the Sami.** In other words, with
this statement the decision also implies that the government is not allowed to consult
itself away from its responsibility to protect the culture of the SAmi.” Whereas the
conduct of consultation is often used by states parties and companies to demonstrate
that the right of Indigenous groups has been guaranteed, the court statements but-
tress that the right to culture is a substantive right that must be protected at its core.
In short, consultation procedures do not legitimise substantive harms.

At the same time, the Supreme Court also indicates in a more ambiguous state-
ment that ‘it is not an absolute requirement under the Convention that the minority’s
participation has contributed to the decision, although that, too, may be essential in
the overall assessment’.”! In this regard, the court argument is in line with its pre-
vious jurisprudence according to which there is no requirement that consultation
based on an informed prior consent must be obtained.”? However, it also contrasts
with a more progressive interpretation of the HRC as it seemingly plays down the
obligation to consult Indigenous peoples in affairs that concern them. In particular,
the court statement contrasts with the Poma Poma decision, which requires FPIC
from Indigenous communities in order for participation in decision-making to be
effective.” From this standpoint, it can therefore be concluded that the Fosen deci-
sion does not ascertain the duty to consult based on FPIC as recognised in instru-
ments concerning the rights of Indigenous peoples, such as the UNDRIP.

On the other hand, the court decision perhaps went as far as necessary for the
purpose of the case. By establishing a violation of the human rights of the Sdmi in
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the Fosen case with a unanimous quorum, the conclusions did not warrant further
specification about the interpretation of the duty to consult. In its judgment, the
court simply recalls ‘that, with effect from 1 July 2021, provisions on consulta-
tion have been included in chapter 4 of the Sdmi Act’ and that ‘[i]n Proposition to
the Storting 86 L (2020-2021) paragraph 4.2, the Ministry accounts for the Sami
right to self-determination and the significance of consultations’.** On this basis the
court concluded that it saw ‘no reason for going into more detail on this topic’.”> In
accordance with the court judgment, the question of the right of consultation based
on FPIC, which remains a central issue of contention for the Sami, other Indig-
enous communities and human rights scholars more generally, remains therefore a
matter to be tackled elsewhere.

3.5. The significance of the ‘green shift’ and the human right to a healthy
environment

In the context of the race towards carbon neutrality, what also makes the Fosen
judgment significant is the fact that the decision features the conflict between the
protection of human rights and the promotion of the green transition. In the light
of the objectives to curb carbon emissions,” Fosen Vind has argued that the green
shift should be considered in assessing interferences with the human right to cul-
ture of the Sdmi communities,’” a claim supported by the Ministry of Petroleum and
Energy as it had also concluded that ‘the benefits of renewable energy production
outweigh the disadvantages this may have for reindeer herding’ when authorising
the licence for the Fosen project.”® Such position, contested by Sami representa-
tives as an assertion of green colonialism,” was on the other hand also rejected by
the Supreme Court decision.

As the court recalls in accordance with international human rights law, the fact
that the right to culture is absolute implies that governments cannot curtail its pro-
tection through discretionary measures. In contrast with several other provisions of
the UN Covenant, Article 27 does not allow the state to limit the application of the
protection to certain conditions or pursuant to its margin of appreciation.'® In this
regard, the Supreme Court has also indicated in the Fosen decision that Article 27
‘does not allow for a proportionality assessment balancing other interests of society
against the minority interests’.!! As also explained by the Sami Right Committee,
‘this is a natural consequence of the justification for the provision. Its minority
protection would quickly become ineffective if the majority population were to be
able to limit it based on an assessment of their legitimate needs’.!? Therefore, as
implied in the Fosen decision, this also means that the state is not allowed to trump
the right of a minority to enjoy its culture for the purpose of economic develop-
ment, regardless of its legitimate support by the democratic majority or its crucial
importance for society.

Based on the interpretation provided by the HRC, the court, however, also
explains that the green shift may be relevant when the right to a good and healthy
environment constitutes a conflicting basic right with the right to culture. As
explained by the court, ‘in situations where the rights in Article 27 conflict with
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other rights in the Convention, the conflicting rights must be balanced against each
other and harmonised. A possible outcome of this is that Article 27 must be inter-
preted strictly’.!®® Furthermore, because the HRC also ‘allows for a balancing in
cases where the interests of an individual in a minority group stand against the
interests of the group of as a whole’, the court also indicates that the same balanc-
ing of interests may be necessary if the provision conflicts with other basic rights,
more specifically the right to a good and healthy environment’!* As explained by
the first voting judge, ‘In a given case, the right to a good and healthy environment
may, in my view, be such a conflicting basic right. In other words, the consideration
for “the green shift” may be relevant’.!%

Notwithstanding, the court did not ultimately find a conflict between the right
to a healthy environment and the right to culture in the Fosen case. In particular,
it pointed out that the Norwegian authorities had considered a number of wind
projects in the Fosen area but decided to grant a license for these projects despite
having knowledge of their negative consequences for reindeer husbandry. Thus, if
the court recognised the potential relevance of the green shift for assessing interfer-
ence with Article 27, it also concluded in the Fosen case that ‘the green shift could
also have been taken into account by choosing other—and for the reindeer herders,
less intrusive—development alternatives’.!% On this basis, and notwithstanding the
urgency of the climate situation, the decision in the Fosen case indicates that the
public interest in supporting the green shift cannot override the rights of members
belonging to minority groups.'®’ Instead, public authorities should ensure that the
implementation of the human right to a healthy environment takes the rights of
minority Indigenous groups into account and protect them against the substantive
negative impacts caused by the development of renewable energy projects. While
the Fosen decision may thus be read as a judgment fostering the call for a green
and just transition, it remains to be seen whether such decision will act as a catalyst
for change in the way public authorities make decision about future wind projects
affecting the traditional territories of the Sdmi communities.'%

4. Conclusion

Until the Fosen case, never in Norway, or in any country with Sami people, had
the Supreme Court established a violation of the human rights of the Sdmi people
to culture based on Article 27 of the ICCPR. With its decision in the Fosen case,
the Supreme Court therefore provides a landmark ruling which has both legal and
political ramifications. In this chapter, the analysis focused essentially on the legal
analysis of the court and its significance to interpret Article 27 of the ICCPR. In
this regard, the Fosen decision is significant for at least five main reasons.'?” First,
the decision has confirmed that siidas, as bearers of collective rights, have the
capacity to act on behalf of individual Sdmi reindeer herders for claiming protec-
tion of their right to culture.

Second, the Fosen judgment provides clarification about the threshold for viola-
tion of Article 27 of the ICCPR and the methods to assess such violations. In line
with the HRC interpretation, the Supreme Court has confirmed high requirements
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for proving a breach of the provision: ‘there will be a violation of the rights in
Article 27 ICCPR if the interference has a substantive, negative impact on the
possibility of cultural enjoyment’.!!? At the same time, it has also specified that the
interference does not require to be a total denial of the right and confirmed that an
assessment of an interference of the right to culture requires to take into considera-
tion the cumulative impacts of projects—that is, the effects of past, present and
planned future projects. The fact that the court decision displays both scientific
and traditional knowledge as a basis for its ruling is also an important aspect of the
judgment as it challenges the dominance of Western knowledge in the assessment
of projects affecting Sami Indigenous communities and therefore counteract the
prevalence of epistemic injustices in court decisions.

Third, the Fosen decision also clarifies the meaning of the cultural rights of the
Sami people and the importance of protecting their subsistence economy. As the
Fosen decision underpins, the right to culture entails both the right to profit from
reindeer husbandry as an economic livelihood and to sustain its cultural aspects. As
a result, mitigation measures that compensate for a lack of profitability, but which
are culturally inappropriate to compensate for the substantial negative effects
on the right to benefit from reindeer husbandry are inadequate for preventing a
human rights violation. In comparison with other national decisions, in Norway
and Sweden, this finding is important because it challenges the current prevalence
of mitigation schemes in the form of winter feeding, which have frequently legiti-
mised projects interfering with the conduct of reindeer husbandry.!"! From this per-
spective, the Fosen decision also ascertains the importance of looking beyond the
status of reindeer herders as business meat producers, whose rights to benefit from
their livelihoods would be limited to the profit engendered by the reindeer industry.
Thus, although the court does not displace the idea of modernity, it can at least be
credited for seeking to protect the Sdmi Indigenous economy in a way that does not
confine their livelihoods to the model of Western economic development.

Fourth, the Fosen decision also underlines that consultation does not prevent
violation. In other words, procedural safeguards in the forms of close dialogues
between project developers and Sdmi communities cannot justify a breach of the
right to culture. With this finding the Fosen decision offers an important finding
that challenges consultation procedures and corporate dialogues as the predomi-
nant governance prescription for mediating conflict between Indigenous communi-
ties and business developers.!? In the context of the green transition, consultation
is assuredly considered a necessary instrument for guaranteeing human rights, but
as the Fosen case illustrates, it is a double-edged sword that can either support
Indigenous self-determination or legitimise green colonialism when it perpetuates
decisions that deprive Indigenous communities from the benefits of their lands and
livelihoods. On this note, even if the Fosen judgment does not support the right
of the Sami to consent, the decision is significant because it calls into question
the instrumentalisation of consultation as a means to guarantee the protection of
human rights.

Finally, the Fosen decision also underlines that the ends do not justify the
means. As the judgement indicates, while the green shift is relevant to assess the
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impact of wind energy projects on the rights of minority groups, in the case of
Fosen, the project could have been promoted by choosing less intrusive devel-
opment for the reindeer herders. In other words, the Fosen decision suggests
that a balancing of rights between the right to culture and the right to a healthy
environment cannot displace the responsibility of the state to protect the cultural
rights of Indigenous minorities against substantial interference, even when such
interference would be legitimated by the public interest in addressing the climate
emergency. From this perspective, the decision provides an important illustra-
tion of the limitations that lies in the sustainable development discourse when
it is applied at the expense of the human rights of minorities and Indigenous
groups. The decision is therefore a valuable contribution for developing the inter-
pretation of human rights to a healthy environment and the discourse on just
sustainabilities. !’

At the same time, the contributions of the Fosen decision pale into insignifi-
cance so long as the authorities do not take the judgment seriously. More than 500
days after the decision, the government is still looking for a solution to ensure the
co-existence of the wind power plants with reindeer husbandry, a solution that
appears dubious since the Supreme Court has ruled that neither winter feeding nor
other measures will offer sufficient compensation.!'* The inaction of the govern-
ment has resulted in a massive mobilisation of the Sdmi communities that recalls
the Alta event four decades ago and which therefore also raises questions about
what lessons have been learnt so far. In addition, the decision has also gained
international attention as the situation seriously calls into question the Norwe-
gian government’s respect for the Supreme Court decision and its commitments
towards human rights. From a business perspective, the Fosen decision also sends
mixed signals as the court ruling demonstrates weakness in the Norwegian licenc-
ing process for wind energy projects that could challenge the legality of ongoing
and future development plans and therefore decelerates the green shift, for better
or for worse.

Hence, the ball is now out of the courtroom and the significance of the Fosen
decision is stuck in political limbo.
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6 The interplay of politics and
jurisprudence in the Girjas case

Eivind Torp

Introduction

In January 2020 the Supreme Court in Sweden announced its verdict in the
so-called Girjas case.! The case examined whether members of the Girjas Sami
village in northern Sweden or the Swedish state in its capacity as landowner, had
the right to decide upon fishing and game hunting in the traditional area of the Sami
village. Immediately after the Supreme Court gave its verdict in the case, the Office
of the Chancellor of Justice—which had represented the state in the process that
had occupied Swedish courts for more than ten years—stated that the issue was of
political nature and should have been solved through the political system.? Addi-
tionally, the verdict has been analysed to have major political consequences. Some
researchers have argued that the verdict undermines parts of the legal framework
of the Swedish state,’ others that one consequence of the verdict is that the Sami
gain expanded rights versus the state,* and that the verdict implies that the Swedish
state is subject to sections of ILO Convention No. 169.° The case has created debate
in legal circles and some lawyers have described the verdict as sensational.® It is
undoubtedly an example of juridification’ and the ruling of the Supreme Court have
had some immediate political consequences.®

In the following I intend to analyse the interplay of politics and jurisprudence in
the Girjas case. Above all, it is of interest to elucidate the political consequences of
the verdict. Firstly, I will give a few examples of how the phenomenon of juridifi-
cation has been discussed in the Swedish context. Secondly, I will clarify the legal
and political background behind the Girjas case. Thirdly, I will discuss the legal
reasoning of the Supreme Court in some questions that could be understood to
foremost be of political nature. Finally, I will focus on the political consequences
of the verdict.

1. Judicialisation—the Swedish context

Since the last decade of the 20th century, there has been an increased focus on the
phenomenon of judicialisation in different legal forums in Sweden.’ Judicialisa-
tion, however, is an ambiguous concept which has been defined in different ways.'°
In this chapter, the perspective is foremost the process that has been labelled as
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judicialisation, defined as the expansion of the province of the courts at the expense
of politicians and/or administrators.!! The EU membership, a general internation-
alisation and increasing focus on human rights have meant a more important and
powerful position for jurisprudence and the judicial system in Swedish society.!?
A result of this development is a better protection for individuals against violation
of integrity or encroachment from the state. On the other hand, it has been debated
whether verdicts from the courts go against decisions taken by the political sys-
tem.!* The general pattern is that the judicial system has gained power in the soci-
ety and reduced the room of manoeuvre for politicians.'* The development means
that politically sensitive questions are decided upon by persons without democratic
support.’® The picture indicates a potential conflict between the judicial and the
political systems where both systems claim legitimacy at the expense of the other
part. This means that the study of the judicial system has to include the importance
of political aspects or more precisely, the interplay of politics and jurisprudence.

Jurisprudence stresses the importance of differentiating between politics and
law: That which belongs in the legal sphere should be kept separate from the politi-
cal sphere, and vice versa. This essentially applies to all legal practice. One of the
areas this politics versus law-axiom plays out is in the constitutional principle that
political bodies should not interfere with judicial operations of the courts while the
courts, as well as public authorities, should be factual and objective.!® At the same
time there is an obvious connection between law and politics in that it is political
decision-making bodies that make decisions on social order in which the judicial
system and all laws are a part.

Within analytic jurisprudence, the ability to distinguish between a legal argu-
ment versus a policy argument in legal questions is important. This is particularly
relevant to legal fields that are subjects of great political interest and may therefore
be influenced by temporary or one-sided lobbying. However, what constitutes law
and what constitutes politics remains debated, especially in relation to the status of
international law. In the Swedish dualist system, which considers international law
to be a separate legal system, courts are bound to apply domestic law only. In other
words, international law does not have relevance unless it is incorporated by the
government into domestic law. Yet because it is acknowledged that Sweden must
abide by international treaties, as well as agreements and norms generally recog-
nised by international law,'” courts must grapple with whether to treat international
law as sources of law.'® In this context, the decision of the courts, including its treat-
ment of international law, is at the interplay between jurisprudence and politics.

There are several reasons for selecting the legal process as the Girjas case for a
study of the interplay of politics and jurisprudence. Firstly, the case concerns hunt-
ing and fishing rights, which automatically involves powerful stakeholder groups.*
Secondly, the case touches on fundamental rights for the Sdmi people in Sweden,
which recurrently are debated in different political bodies in the Swedish society.
Thirdly, Sweden has on several occasions been criticised on the international arena
for its insufficient handling of the question of Sami rights due to its lack of con-
sideration of international human rights law in relation to the right of Indigenous
peoples.?®
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2.  The background of the Girjas case

At the core of the litigation was the question of who has the right to administer and
decide upon the fishing and game hunting in the traditional area of the Girjas Sami
village. Is the state the landowner, or is it the members of the Girjas Sami village??!
Girjas Sami village claimed that, primarily, they had the sole right and that, second-
arily, they shared the right together with the state.

According to the Reindeer Herding Act, members of the Girjas Sami village
have the right to fish and hunt game but the state holds the right to administer and
decide upon the fishing and game hunting in the area.” This has been the regime
since the first Reindeer Herding Act of 1886.% There has been ambiguity over
whether the state holds the right to administer these rights in its capacity as the
landowner or as a consequence of the lack of organisation in the Sami society of
the late 1800s. The legal arrangement that the state holds the right to administer
hunting and fishing have been contested by the Sami villages but had not led to any
serious legal conflicts until the state suddenly, as landowner, claimed the right to
distribute additional rights to exercise fishing and game hunting in parallel to the
right of the Sami villages.?* Thus, the understanding of the actual paragraph in law
changed as a result of political action: During the 1980s the interest in game hunt-
ing and fishing had increased considerably, and hunting and fishing organisations
indicated that there was a need to expand areas to carry out these activities. The
government changed the legal rules concerning fishing and game hunting accord-
ing to its new understanding of its rights,” which resulted in an immense number
of new hunters in the areas where members of the Sami villages had previously
hunted with a limited number of competitors.

Political protests from Sami politicians had no impact on the government or other
parts of the political system in Sweden. Further, the political changes implemented
in the early 1990s resulted in an increasing number of conflicts between Sami rein-
deer herders and game hunters. Game hunting and reindeer herding in the same
geographical area proved to be much more difficult to combine than the politicians
had estimated. At the end of the 1990s, conflicts regarding game hunting in grazing
areas for reindeer were frequently reported in the local media in northern Sweden.

Eventually political support came from an unexpected source: At the end of the
1990s, a public inquiry was set up to investigate the possibilities for Sweden to
ratify ILO Convention No. 169 on Indigenous and tribal peoples in independent
countries, and in its scrutiny of the Reindeer Herding Act, the inquiry expressed,

The regulations governing reindeer husbandry, hunting and fishing have
evolved gradually. These rules have not been clearly defined, which to my
mind, has contributed to the conflicts that exist today. The rules regarding
Sami hunting and fishing rights and the regulation of the size of the winter
pasture lands are a few examples.?’

As a result of the recommendations from the inquiry into Sweden’s ratification of
ILO Convention No. 169, a new public inquiry was set up to investigate the rights
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to fishing and hunting in the traditional areas of Sami villages. With reference to the
present context, the inquiry arrived at two important conclusions:

1. The legal regulations on fishing and hunting rights for the Sdmi are unclear and
cause conflicts.”®

2. Questions concerning whether the Reindeer Herding Act reflects the fundamen-
tal rights of the Sdmi must be addressed in a court of law.?

These conclusions were naturally of great interest for the congregation of
Sami villages in Sweden. It should be remembered that at least one highly
qualified lawyer, engaged by the inquiry, concluded that the Sami hold the
rights to administer game hunting and fishing in their traditional areas.’® It is
likely that the conclusions presented by the inquiry inspired action: If no steps
were taken to change the poorly functioning regulations on fishing and hunt-
ing within the political system, steps had to be taken by the Sami through the
judicial system.

In retrospect, it is fair to say that that the Girjas case largely came about due
to specific priorities of the political system.*! The first was the change of legal
rules concerning fishing and game hunting in the traditional areas of Sami vil-
lages, and the second was the lack of response to the signals and recommenda-
tions from two public inquiries. Under these circumstances it was an obvious
step for the congregation of the Sdmi Villages in Sweden to take legal action
and identify the most suitable Sami village for a litigation process. After some
investigations they ended up with Girjas Sami village as the most suitable for
the legal process.

3.  The legal reasoning of the Supreme Court

The majority of the comments on the ruling of the Supreme Court in the Girjas
case stress the significance of the court’s statements about ILO Convention No.
169.32 As the convention has not been ratified by Sweden, such statements could
be understood as a form of political step from the Supreme Court. Consequently,
it is of interest to examine the nature of the statements made by the court. In the
following, I will discuss the statements given by the court on the ILO Convention
and, after that, investigate other areas of the court’s ruling that could be understood
to be of a political nature.

There is no doubt that ILO Convention No. 169 has been rejected by the politi-
cal system in Sweden: Parliament is not in favour of a ratification and on a number
of occasions during the ten-year period of the Girjas lawsuit process, the govern-
ment made it clear that Sweden would not ratify the convention.** Furthermore,
at the time the lawsuit was in progress in the Supreme Court, the Swedish prime
minister expressed that a ratification was not at all on the agenda for government.>
On the basis of the rejection of the ILO Convention by Swedish politicians, it
is of course of interest to examine what the Supreme Court expresses about the
convention.
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The Supreme Court refers to the ILO Convention in two specific sections of the
reasoning for its judgment. The first instance is in reference to the court’s reasoning
on customary law. The court expresses,

According to ILO Convention No. 169 article 8.1, necessary consideration
should be given to indigenous peoples’ customs and customary law when
applying national law. The convention has not been ratified by Sweden but,
in this factual issue, it must be considered to express a general principle
within international law. When solving conflicts connected to Sami land
rights the enforcement of this principle means that established Sami customs
shall be observed.”

The second time the court mentions the ILO Convention is merely as an additional
reference to the court’s primary reference in law, which is article 27 in the UN Dec-
laration on the Rights of Indigenous Peoples. The court states that article 14.2 of
ILO Convention No. 169 expresses the same understanding of evidentiary require-
ments and the entire reference is set within brackets.

The fact that the court refers to these two articles in its verdict reasoning has
been understood by some as meaning that ILO Convention No. 169 is in certain
parts applicable in Sweden, despite the rejection of the convention by the political
system.* However, this has been explained as a far-reaching conclusion.’’ In terms
of the second reference to the convention, it is quite clear that no conclusion could
be drawn beyond the obvious fact pointed out by the court: Both sources of law that
were referred to express the same understanding.

When the court refers to article 8.1 in the ILO Convention, it is done in the
context of the court discussing the importance of Sami customs. In its reason-
ing related to this question, the court refers to article 27 of the UN International
Covenant on Civil and Political Rights (1966) and article 26 of the UN Declara-
tion of Rights of Indigenous Peoples (2007). However, the starting point for the
Supreme Court’s reasoning on Sami customs is the Swedish Constitution and how
the regulation regarding the Sdmi is to be understood. The court concludes that it
is reasonable to interpret the regulations in the constitution in light of international
law, ‘even though there has been no formal incorporation’.*®

It has been argued that the court’s reasons for its verdict is an example of ‘cus-
tomary international law’, which implies that ‘states are bound without an act
of incorporation” by the ILO Convention’s provisions.*® In this regard, the most
important conclusion to be drawn comes from the Supreme Court’s approach to
its legal analysis: Regulation about the Sami in the Swedish Constitution is to be
interpreted in light of international law. From a legal perspective, this is of course
of importance to future disputes.

In the present context, it is necessary to return to the initial question: Has the
Supreme Court, through its statements regarding the ILO Convention, taken a posi-
tion on a political matter? There is of course a possibility that the argument of the
court could be understood as a political act, but it is essential to observe that the
court’s reasoning is based on legal premises. Thus, the most logical understanding
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of the court’s position on ILO Convention No. 169 is that it is a deduction in juris-
prudence rather than an indication of a political character.

I'will now deal with the sensitive topic that only those Sami who are members of
Sami village hold the rights to game hunting and fishing in traditional Sami areas.*
As the legal process only included members of the Girjas Sdmi village the Supreme
Court was not confronted by this fact as a question of importance for their verdict.
In the legal reasoning, however, the court gave some statements which might be
of importance for the understanding of the nature of this fact, which could turn out
to have political implications. As mentioned, the Supreme Court concluded that
the Girjas Sdmi village had the right to decide on fishing and game hunting in the
traditional areas of the Sami village, based on the fact that the Sdmi population
alone had been using the natural resources in the area since time immemorial.*!
This right was established at least as early as in the mid-1700s. Due to this reason-
ing, the court had to make a tenable legal link between the Sdmi population in the
area in the mid-1700s and today’s members of Girjas Sami village.** The court
thereby starts by asking itself what is required for the extinction of established
rights according to Swedish legal principles. The answer it comes to is that either
the holder of the rights must give up (submit) their rights or the rights must be
extinguished through legislation or expropriation. Furthermore, the submission of
the rights and any extinction have to be explicit and obvious.* Since the mid-1700s
there have been instances of submission of rights, but the court concludes, ‘None
of these were explicit or obvious in a way required for an extinction of established
rights’.* Furthermore, no expropriation of rights had been done. Therefore, the
question the court had to decide upon was the possible implication of the legisla-
tion on reindeer herding.

The first Reindeer Herding Act of 1886 states that the Sami had specified rights
to fish and hunt in their traditional areas. It should be remembered that the early
legislation on reindeer herding did not define or specify the Sami people. At the
time a large portion of the Sdmi population was occupied in other business than
reindeer herding. The purpose of the legislation was, however, to set up a legal
framework for reindeer herding and clarify the rights of the Sami people to land
and water, considering their traditional engagement in reindeer herding as well as
hunting and fishing. The Supreme Court summarises their understanding of first
Reindeer Herding Act of 1886 in the following words:

The 1886 Act implied an important news by the fact that the rights connected
to reindeer herding, including the rights to fish and hunt, included only the
reindeer herding part of the Sdmi population. This was indeed not expressed
in the text of the Act but appeared of the context and by later following Rein-
deer Herding Acts.®

This leads the Supreme Court to a conclusion of major importance:

The effect of the law may be considered to be that the right to exercise rein-
deer herding which before the 1886 Act belong to every single Sami in the
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area was passed over to those who became members in the Sami village in
the area, in this case the Girjas Sami Village.*¢

And consequently:

The right to fish and hunt which belonged to all Sami in the area at the time
when the 1886 Act was introduced, may be considered to have been passed
over to the members of the Sami village.¥’

The Supreme Court uses the expression ‘passed over’,* which indicates that there
has been a factual transition—something, such as a specific right, has been passed
over from an earlier holder to a new holder, and the number of rights is the same
before and after the transaction. That was, however, not the case in situation exam-
ined by the Supreme Court: No rights were passed over to new holders, who did not
already have the same rights. It is—above all in legal contexts—difficult to speak
in terms of ‘passing over rights’ in a situation where all parts at the starting point
have the same rights and some are excluded from their rights in the end. Neverthe-
less, the court sticks to this expression and, unfortunately, does not elaborate the
further effects of their understanding of the 1886 Act.

The judging of the Supreme Court is, however, explicit: The Sami who did
not exercise reindeer herding were excluded from their fishing and hunting rights
according to the 1886 Act. This means that the established rights were extinguished
for those who did not become, or were rejected as, members of a Sami village.
Unfortunately, the Supreme Court does not present any further discussion concern-
ing their own requirements—explicit and obvious—for an extinction of rights.

Just how Sami rights should be distributed amongst the Sami people has been
a controversy of a political nature for a long period of time in Sweden.* Against
this background it is plausible, even likely, that the position taken by the Supreme
Court on this question will end up having implications in the political sphere.

What could these implications be for the internal Sdmi discussions? As indi-
cated by several Sami debaters, the legislation on reindeer herding has divided the
Sami population in Sweden into two separate groups: those who are members of
Sami villages, who hold rights to land and natural resources, and those who are
not members in Sami villages, who have no rights to land and natural resources.®
Frequent requests have been made to the Swedish government to address this situ-
ation, so far without any result. The ruling of the Supreme Court indicates that the
latter group of Sami actually ‘don’t have a case’ as the regulation of rights should
be understood as explained by the court. This is of course a serious setback in the
political arsenal of this group of Sami.

Further, the Supreme Court’s decision may also mean some implications for
positions taken by the Swedish Parliament and the Swedish government. For a long
time, the understanding of Sdmi rights among the political institutions has been that
some Sami individuals who are not members of Sami villages, but who have fished
and hunted through several generations, actually have the right to carry out hunting
and fishing in traditional Sami areas.> This position is based on investigations by
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public inquiries and confirmed by political decisions.*? Furthermore, it is explicitly
expressed in legal regulations.” The position taken by the Supreme Court is in this
question not in harmony with the reasoning by different political institutions in the
Swedish society.

The position taken by the Supreme Court also confirms a legal peculiarity which
is inbuilt in the Reindeer Herding Act: As membership of a Sami village is decided
upon by the Sami villages exclusively, access to civil rights on an individual Sami
level consequently depends on the decisions taken by an assembly of a private law
nature.>*

4.  Political consequences of the Supreme Court’s verdict

An immediate effect of the verdict was that several Sami villages in Sweden started
to prepare their applications to the regional authorities to be allowed to manage
fishing and game hunting in their traditional areas.’ At least one Sami village has
submitted a lawsuit claiming its rights to administer game hunting, fishing and elk
hunting on their traditional areas, and other Sdmi villages are preparing to take
similar steps.*®

The verdict of the Supreme Court has also led to political tensions and, to a certain
degree, political mobilisation among Sami political parties. Jakt- och fiskesamerna,
the largest political party in the Sami Parliament which mainly represents Sami that
are not members of Sami villages, has expressed its disappointment in the verdict
and its concern that giving Sami villages the right to administer fishing and game
hunting is foremost a question of making money.”” On the other hand, Guovssondsti,
a party which mainly represents Sami people who are members of Sami villages,
argues that the Reindeer Herding Act should be changed so that all Sami villages
have the right to manage fishing and game hunting within their traditional arcas.™®

The most important effect of the judgment is, however, the public inquiries that
has to be done as a consequence of the verdict. As a consequence of the legal rea-
soning of the Supreme Court, the state has to examine the basics of the Reindeer
Herding Act and review the reasoning for Sdmi rights. This is of course a major
step concerning Sami rights in general but turns out to be rather complicated in
practice as the outcome of the judicial process is attached to the legal reasoning by
the Supreme Court: As the court concluded that the rights of the members of the
Sami village were based on Sami utilisation and presence in the area since time
immemorial, the rights of other Sami villages in Sweden are depending on histori-
cal conditions in each separate Sami village.** One major task for the public inquiry
assigned for the mission to sort out these questions is to clarify the historical condi-
tions in the area for each Sami village in Sweden.®® This is of course a huge and
complicated task but also an exceptional mission for a public inquiry. The inquiry’s
suggestion, that the historical conditions are the same for the absolute majority of
the Sami villages in Sweden as they are for Girjas Sami village, has already caused
impetuous reactions.®! The contraposition between Sami reindeer herders and the
general public with an interest of fishing or game hunting in the mountain area
(coincident with the traditional Sdmi areas) is increasing. Furthermore, the number
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of conflicts between representatives of tourism business in the mountain area and
Sami villages are continuously inflating. All together this makes the future situ-
ation with reference to Sadmi rights complicated and uncertain. Furthermore, the
political situation is far more complicated after the Girjas process compared to
what it was before: The political space of manoeuvring is now restricted, partly by
the verdict which clarifies that something has to be done with Reindeer Herding
Act and partly by the legal reasoning of the Supreme Court that local historical
conditions are crucial for the picture of rights of hunting and fishing. Concerning
the political system, there are reasons to believe that the Parliament will reject the
most far-reaching proposals from the public inquiry but, still, will be faced with a
situation that requires political action. Hopes have been expressed that the Girjas
case could be the event that ends the ‘fear to touch’ approach that Swedish politi-
cians have had to Sami questions.®> On the other hand, it has been pointed out that
‘factual strengthening of Sami rights’ is an unlikely outcome of the case.® Anyhow
the conflicts in the traditional Sami areas of the Sami villages can be assumed to
increase and lead to troublesome situations for the parties involved. Nevertheless,
it seems reasonable to conclude that the Girjas case is another example of an ongo-
ing shift in Sweden whereby the judicial system has gained power at the expense
of the political system.** The decision by the Supreme Court gave the question
on Sami rights to administer fishing and game hunting within the whole moun-
tain area of Sweden—coinciding with Sami traditional areas for all Sdmi villages
in Sweden—an immediate actuality in the Swedish society. Different groups—
reindeer herders, Sdmi outside Sami villages, hunters, leisure-time fishers and tour-
ist organisations—are now mobilising according to their specific interests, waiting
for decisions by the responsible political bodies. The Supreme Court’s legal clari-
fication of the question in focus in the Girjas case could, however, lead to political
decisions that divide the reindeer-herding Sdmi in Sweden into different categories
of rights holders.

A final question could be raised: Is a verdict of the Supreme Court a sustain-
able solution to a question that, in its core, is of political character? Several facts
indicate the opposite. Reverse interests have eventually questioned the reasoning
of the Supreme Court, and political pressure on the government has led to the
announcement of new terms of reference for the public inquiry.®® According to the
new terms of reference, the inquiry should consider the interests of other parts of
the population (in a local as well as in a national perspective) and regard them in all
their suggestions. In summary, there is no indication that the ruling of the Supreme
Court in the Girjas case has had any significance concerning the attitude to the ILO
Convention No. 169 among Swedish political organs.
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7 The prohibition to weaken the
Sami culture in international
law and Finnish environmental
legislation

Leena Heindmdki

1. Introduction'

In Finland, there are around 10,000 persons who are recognised as Sami, who are
granted a constitutional status as an Indigenous people to maintain and develop
their language and culture, and related linguistic and cultural self-government.
Sami traditional livelihoods, such as reindeer herding, fishing and hunting, are spe-
cifically mentioned as an integral part of their culture in the constitutional legal
preparatory works.? Sami culture is, however, very multifaceted and dynamic and
cannot exhaustively be defined. Besides the language and traditional livelihoods,
the Sami culture consists of, for instance, cultural heritage and cultural expres-
sions, handicraft duodji and gathering of natural products.’

The Sami traditional way of life is threatened by many forms of competing land
use, such as mining and forestry, as well as climate change.* The main problem for
the reindeer herding is a rapid decrease of grazing pastures.’ Furthermore, Sami
cultural landscapes and traditional knowledge and practices are threatened by the
structural changes of the societal living, loss of Sami languages, low profitability
of traditional livelihoods and the fact that many Sami families move away from
their Homeland.® Sami traditional way of living is intimately interlinked with the
sustainability of the environment, and the current environmental problems that take
place or have effects in the Sami Homeland are directly threatening the culture and
rights of the Sami.

The aim of this chapter is to analyse the legal norm of ‘prohibition to weaken
the Sami culture’ (implying the prohibition to cause significant harm), dwelling
from Sami people’s constitutional status, as well as to discuss ongoing challenges
to implement this norm in practical level. The very purpose of the ‘prohibition to
weaken the Sami culture’ in the Finnish environmental legislative acts is to enforce
the constitutional right of the Sdmi as an Indigenous people to practice and develop
their culture in present as well as guarantee the sustainability of the Sami culture
and traditional livelihoods in the future, along with the purpose of the acts to safe-
guard the environmental sustainability, which in itself aims at protecting Sami cul-
tural landscapes. An essential part of the prohibition to weaken the Sami culture is
an obligation of a respected authority/an actor in the field to carry out a cumulative
impact assessment, which defines a threshold to the ‘significant’ harm, as well as
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an obligation to negotiate and cooperate with Sdmi representatives on the matter
at hand.

This topic has so far not been thoroughly addressed in the academic research
in international level. In Finland, it has shortly been discussed in the compara-
tive research report commissioned by the Finnish government in 2017.” More
recently, the topic is addressed in Finnish language in a peer-reviewed legal jour-
nal, Lakimies, by the author of this chapter.® This chapter is based on the previous
publication, with a purpose to inform the international audience about the issue, as
it has been previously lacking. The topic is very significant since the right of Sdmi
to their traditional livelihoods is one of the most important fundamental and human
right for them as granted by Finnish Constitution (section 17.3) as well as, e.g., arti-
cles 27 and 1 of the International Covenant on Civil and Political Rights (ICCPR).’
The purpose of this chapter is to show that although the prohibition to weaken the
Sami culture is part of the fundamental and human rights of the Sdmi, central gov-
ernmental institutions, such as mining and environmental protection authorities,
as well as Metséhallitus (the national forest and park service), do not regard it as
their legal obligation to execute comprehensive cumulative impact assessment in
their actions affecting Sdmi. Hence, the prerequisite of maintaining and developing
Sami culture is not fully guaranteed, especially in relation to their traditional lands,
waters and natural resources.

Because the very aim of the prohibition to weaken the Sdmi culture is to actu-
alise the fundamental and human rights of the Sami, at the beginning of the article
it is necessary to discuss the constitutional status of the Sami as an Indigenous
people and describe the relationship of the fundamental and human rights with the
national Finnish sectoral legislation in this regard. Then, this chapter focuses on the
legal basis of the prohibition to weaken the Sdmi culture in international as well as
in national law. Finally, the article discusses the current challenges related to the
implementation of this obligation in Finnish environmental law, including relevant
case law analysis.

2.  The constitutional status of Sami and the relationship of the
fundamental and human rights to the national legislation of
Finland

The original purpose of the specific constitutional protection of the Sami people
was to create an affirmative action for equality to ensure the conditions for the
Sami Indigenous culture to flourish and remain sustainable and to be successfully
passed to the future generations.!® According to the Constitution, section 17.3,
Sami, as an Indigenous people, are granted the right to maintain and develop their
language and culture, to be in line with international human rights obligations.!!
The Finnish constitutional reform that took place in the 1990s had, as its main
purpose, to upgrade the national legislation to meet the international standards of
human rights.'? Section 22 of the Constitution states that the public authorities shall
guarantee the observance of fundamental rights and liberties and human rights. In
Finland, fundamental and human rights are regarded as complementary systems
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in which international human rights standards define the minimum level of pro-
tection.'* Fundamental and human rights constitute the basis for the application
and development of national sectoral legislation, which has to meet their require-
ments.'* Hence, national legislative acts have to be interpreted and applied in light
of fundamental and human rights, as often reminded by the Constitutional Law
Committee, meaning that the protection not only has to meet minimum standards
of international and constitutional law but also is not allowed to be in contradiction
to those standards.'® Here two recent cases in the Supreme Court serve as good
examples, where the court decided that the fishing legislation that posed limitations
to the Sami traditional fishing in the name of the protection of the fish stock was
contradictory to the Sdmi fundamental and human rights.'¢

Section 121.4 grants linguistic and cultural self-government for the Sdmi. The
provision directly relates to the previously mentioned section 17.3. According to
the legislator, the right of the Sdmi to maintain and develop their culture includes
the idea that Sdmi themselves are allowed to decide their cultural matters and influ-
ence their future development. Hence, the cultural self-government was meant to
become dynamic and that Sdmi themselves could become subjects to develop it
further."” The goal of the legislator was that more substance for the self-government
will gradually be created in the national sectoral legislation, particularly in the act
on the Sami Parliament.'® The purpose was to gradually meet the international
human rights standards'® and advance possibilities of the Sdmi to sustain, main-
tain and develop their language and culture as well as their social and economic
conditions.?® This approach relied on the premises of international human rights of
Indigenous peoples, where it is regarded that Indigenous peoples should have the
right to decide their own priorities and to exercise control over their own economic,
social and cultural development.?!

For the tasks related to the cultural autonomy, Sami shall elect from among
themselves members of the Sdmi Parliament as regulated by the Sami Parliament
Act.?? The task of the Sami Parliament is to look after the Sami language and
culture, as well as to take care of matters relating to their status as an Indigenous
people. In matters pertaining to its tasks, the Sdmi Parliament may make initia-
tives and proposals to the authorities, as well as issue statements.?> The Sami Par-
liament has no legislative or executive powers. The main way to actualise the right
to self-determination of the Sami as an Indigenous people is through engaging
in the negotiations with state authorities. According to section 9 of Sami Parlia-
ment Act, authorities shall negotiate with Sdmi Parliament in all far-reaching and
important measures which may directly and in a specific way affect the status of
the Sdmi as an Indigenous people in the Sdmi Homeland. Examples of such issues
listed in section 9 are community planning; the management, use, leasing and
assignment of state lands, conservation areas and wilderness areas; applications
for permissions to stake mineral mine claims or file mining patents; legislative or
administrative changes to the Sami cultural livelihoods; the development of the
teaching of and in the Sdmi language in schools; social and health services; and
any other matters affecting the Sami language and culture or the status of the Sami
as an Indigenous people.
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As mentioned, the protection under sections 17.3 and 121.4 includes tradi-
tional livelihoods,?* which means, as maintained by Guttorm, that traditional lands,
waters and natural resources used by the Sami are contained within the frame of
the self-government.? Paradoxically, however, when the linguistic and cultural
self-government was established in 1995, Sami land rights were not incorporated
but the issue was left for further investigations with the aim to find a solution to
meet the international human rights standards, specifically those of the ILO Con-
vention No. 169 on the rights of Indigenous and tribal peoples. Despite several
research projects commissioned by the government of Finland, Sami land rights
have not yet been established in such ways, which endorse international human
rights obligations.

Since the self-government has been granted for the Sami as an Indigenous
people, international law plays an important role in determining its essential fac-
ets. Land rights are viewed as the most important aspect of any Indigenous self-
government throughout the world. The government of Finland has regularly
received critical remarks from international human rights bodies for omissions of
the Sami self-government, especially while failing to grant Sami their rights to
lands and natural resources.?

The recognition of the Sami as an Indigenous people in the Constitution
directly links their constitutional protection to Indigenous peoples’ right to self-
determination in international law. Increasingly and specially after the adoption of
UNDRIP, human-rights-monitoring bodies have widely started to endorse Indig-
enous peoples’ right to self-determination and related free, prior and informed
consent (FPIC), which is often viewed in practice as a qualitative negotiation and
cooperation process in which Indigenous peoples have a central role from the
beginning to the end and a real influence in the outcome of the process.”’” It is
important to note that although UNDRIP does not grant an explicit vefo right to
Indigenous peoples except in some cases,?® human-rights-monitoring bodies have
declared that operations that may have significant or large-scale impacts on the
rights and culture of Indigenous peoples must not be carried out without consent
of Indigenous peoples.?? FPIC has become one of the central legal principles in
the field of Indigenous peoples’ rights via legal practice and observations of the
human-rights-monitoring bodies.*® As acknowledged in the preparatory works
of the Finnish Constitution, the specific content of international human rights is
defined by the practice of human-rights-monitoring bodies.! Scheinin maintains
that the practice of the committees monitoring legally binding human rights trea-
ties involves more than just giving recommendations, since they represent the most
authoritative interpretation of the conventions, which member states are bound to
follow.

As a follow-up to the observations and recommendations of the human-
rights-monitoring bodies, the government of Finland, together with Sami Parlia-
ment, is in a process of renewing the Sami Parliament Act. In the new proposal,
the rights of the Sami as an Indigenous people are emphasised. The right of the
Sami people to self-determination is strengthened by highlighting possibilities to
develop their self-government and an open possibility in the sectoral legislation to
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expand their decision-making powers. The negotiation duty of the state authori-
ties (section 9) is considerably strengthened to endorse FPIC, including also the
prohibition to weaken the Sami culture and related duty to assess cumulative
impacts when carrying out actions that may affect the culture and the rights of the
Sami.** However, independently whether the new proposal for the Sdmi Parliament
Act will be accepted by Finnish Parliament, according to the guidelines made by
Ministry of Justice, together with Sami Parliament in 2019, already the current
negotiation duty (section 9) has to be read in the light of human rights, specifically
referring to the requirements of FPIC.*

3.  The prohibition to weaken the Sami culture: its content and
basis in international law

The general prohibition to weaken constitutional rights prohibits the lowering of
the level of protection that already has been achieved.* Hence, the constitutional
right of the Sami to maintain and develop their culture (section 17.3) implicitly
contains the prohibition to weaken the Sami culture. The wording of section 17.3
is related to article 27 of the ICCPR, which recognises the right of the members
of minorities to maintain and develop their culture.*® Although article 27 consid-
ers the right of individuals as parts of groups, in the legal practice of the Human
Rights Committee (HRC), collective elements are recognised, as well as positive
measures to protect Indigenous peoples as groups to maintain and develop their
culture.’” Similarly, in the preparatory works of the current Sdmi Parliament Act,
it is stated that article 27 requires, similarly to section 17.3 of the Constitution, an
active obligation for the state to contribute to the maintenance and development of
the Sami culture.®

In its observations, the HRC reads article 27 together with article 1 (peoples’
right to self-determination), which is a collective right, similarly to section 17.3,
which protects the Sami as a collective—as an Indigenous people.’* Based on the
recent legal practice of HRC, it can be concluded that article 27 has to be read
together with and in the light of article 1, which strengthens Indigenous peoples’
right to maintain and develop economic and cultural lifestyle and to use and gov-
ern their traditional lands and natural resources. According to the HRC, activities
that cause ‘significant’ or ‘substantial’ harm to Indigenous peoples’ culture and
traditional livelihoods violate their right under article 27.#! This does not, however,
only mean that authorities must refrain from causing significant harm. This also
requires positive measures from authorities to secure and advance maintenance
and development of Sami cultural livelihoods so that they will be sustainable also
in the future.

Hence, the prohibition to cause significant harm under article 27 consists, on the
one hand, of substantial protection: an obligation to protect the culture of Indig-
enous peoples so that it retains its sustainability and economical profitability in
present as well as in future. On the other hand, the prohibition to cause signifi-
cant harm includes procedural right for Indigenous peoples to ‘effectively’ par-
ticipate in the decisions that concern them, in line with FPIC. The threshold of
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‘significant” harm has to be weighed case by case, taking into account the previous,
present and planned activities, of which cumulative impacts have to be assessed
by the respected authorities, together with the Sami Parliament and practitioners
of the Sami traditional livelihoods.* Also, Finnish legislators have summed up the
requirements of article 27, as interpreted by the HRC, including the duty to consult,
the prohibition to cause significant harm and related cumulative impact assess-
ments.* In Finland, ICCPR binds directly as national law and forms a legal norm
directly applicable by the state authorities.

Authorities that are responsible to decide whether certain operations are allowed
should keep in mind that single activities do not necessarily exceed the threshold of
significant harm. However, when their impacts are measured, other activities of the
past, present and near future must be taken into consideration, which means that the
threshold of significant harm may be exceeded by rather small operations. In addi-
tion, while assessing the impacts, the authorities must keep in mind the require-
ment of section 17.3 of the Constitution concerning the right of the Sdmi to further
develop their culture, which means that the Sami culture must have enough living
space so that it can evolve according to priorities set by Sdmi themselves. The
Sami Parliament has maintained that already current competing land use without
any new activities are significantly weakening the Sami culture in their traditional
Homeland.*

When section 17.3 of the Constitution is read in the light of the ICCPR, the
threshold of ‘significant harm’ cannot be set very high. This view is shared by the
Finnish Constitutional Law Committee, which stated, in relation to the renewal
of the Mining Act, that the threshold of significant harm in the Mining Act shall
not be set too high but has to be interpreted in the light of the Constitution and the
ICCPR.* This statement sets prerequisites for the economic and social activities of
the state in the Sdmi Homeland to seriously consider the Sami interests.

So far, in individual cases regarding Finland, the HRC has not viewed the
threshold of significant harm exceeded, which therefore means that article 27 has
not been violated.* It is, however, important to realise that those individual cases
concerned individual logging cases and not, for example, cumulative impacts of
the forestry in its totality. During past decades, there has been much larger-scale
logging taking place in the Sdmi Homeland than what was brought to the assess-
ment of the HRC in those individual complaints. Related to those cases, the HRC
stated that if activities of the state party were more large-scale than in the current
cases, it might lead to the violation of article 27.47 In 2019, the HRC requested
the government of Finland to report how the authorities define the threshold of
significant harm and how this is implemented in the practice when assessing
impacts of activities that directly or indirectly affect Sdmi culture and traditional
livelihoods.*

Besides the Constitution and the ICCPR, the prohibition to weaken the Sami
culture indirectly dwells on other legal instruments related to Indigenous peoples.
For instance, the Committee on the Elimination of Racial Discrimination (CERD)
has requested the government of Finland to acquire FPIC before accepting opera-
tions that affect the traditional use and development of traditional land and natural
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resources of Sami people. The state party is asked to ensure that cultural and envi-
ronmental impacts are assessed in cooperation with communities who are affected
by the concerned operations.*

As it becomes evident in the previously discussed statements of the HRC and
CERD, FPIC and the prohibition to weaken Indigenous culture by causing signifi-
cant harm and related impact assessments to measure the threshold are intimately
interlinked. According to FPIC, Sami people must have all necessary information
at hand in order to assess the impacts of the planned actions on their culture and
rights as an Indigenous people. Hence, an impact assessment has to be viewed as
an essential qualitative criterion of the negotiations as well as a procedural measure
to define the threshold of significant harm. Also, the view of an Indigenous people
about whether the concerned activity is causing significant harm to their culture
should have a strong influence on the final decision of the authorities.

3.1. The prohibition to weaken the Sami culture and the challenges of its
implementation in national environmental legislation

3.1.1. The prohibition in the mining, environmental protection and water acts

The legal practice of the HRC related to the ICCPR, which monitors the interpreta-
tion of the Constitution and sectoral legislations, was the very reason to include the
prohibition to weaken the Sami culture in the renewed Mining Act.>® Safeguarding
Sami rights, along with safeguarding environmental sustainability, is one of the
very purpose of Mining Act according to its section 1, which states that

the activities referred to in this Act shall be adapted in the Sdmi Homeland,
referred to in the Act on the Sdmi Parliament (974/1995), so as to secure
the rights of the Sami as an Indigenous people. This adaptation shall pay
due attention to the provisions of the Skolt Act (253/1995) concerning the
promotion of the living conditions of the Skolt population and Skolt area,
opportunities for making a living, and the preservation and promotion of the
Skolt culture.

In the Sdmi Homeland, mining activities mostly relate to gold digging and a few
mining mineral prospecting and reservations. The requirement of section 1 of the
Mining Act are fleshed out by the prohibition to weaken the Sami culture. Accord-
ing to section 38,

in the Sdmi Homeland, the permit authority shall—in cooperation with the
Sami Parliament, the local reindeer owners’ associations, the authority or
institution responsible for management of the area, and the applicant—
investigate the impacts caused by activity in accordance with the explora-
tion permit, mining permit, or gold panning permit on the rights of the Sami
as an Indigenous people to maintain and develop their own language and
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culture and shall consider measures required for decreasing and preventing
damage.

In this assessment, cumulative impacts have to be taken into consideration:
According to section 38, any corresponding permits valid in the vicinity of the area
referred to in the application as well as other forms of usage of areas interfering
with the rights of the Sami as an Indigenous people in the area that the application
involves, and in its vicinity, have to be considered.

The Supreme Administrative Court has confirmed that consideration for grant-
ing permits by the concerned authority shall be based on the assessment carried out
by section 38.5! According to section 50,

an exploration permit, mining permit, or gold panning permit must not be
granted if activities under the permit: 1) alone, or together with other corre-
sponding permits and other forms of land use would, in the Sdmi Homeland,
substantially undermine the preconditions for engaging in traditional Sami
sources of livelihood or otherwise to maintain and develop the Sami culture
2) would substantially impair the living conditions of Skolts and the pos-
sibilities for pursuing a livelihood in the Skolt area; 3) in a special reindeer
herding area, would cause considerable harm to reindeer herding. However, a
permit may be granted regardless of an impediment referred to in subsection
1, if it is possible to remove such an impediment through permit regulations.

The Mining Act includes a right of appeal for the Sami Parliament and Skolt
Sami Village (section 165). During the years, the permits authority Tukes (the
Finnish safety and chemical agency) and the Sami Parliament have had constant
disagreements regarding whether the impacts are assessed according to the require-
ments laid down by the Mining Act.>* According to the Sami Parliament, which
appeal against almost all gold panning permits, the permit authority usually did
not execute cumulative impact assessment as required by section 38.% In contrast,
Tukes does not view it as its legal obligation to execute any comprehensive cumu-
lative impact assessment. Instead, it has considered the request sent to the Sami
Parliament and reindeer-herding associations to give statements with relevant infor-
mation, such as maps of the area, as an adequate investigation under section 38.%*

Two years after entering into force of Mining Act, the Sdmi Parliament appealed
for the first time to the Administrative Court, which overruled the concerned gold
panning permit of the Tukes as illegal.’ The Administrative Court emphasised a
positive interpretation of fundamental and human rights by highlighting that the
purpose of section 50 of Mining Act is to implement the requirements of the Con-
stitution, the ICCPR and the Reindeer Husbandry Act.*® The decision was brought
to the Supreme Administrative Court, which enforced the decision of the Adminis-
trative Court.”” Both courts emphasised that section 38 requires a cooperative pro-
cedure, which is complementary to the negotiation duties of the Sami Parliament
Act, Skolt Act and Reindeer Husbandry Act.’® The Administrative Court stated that
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because the obligation in Mining Act is new, the means of action and procedures,
cooperation and impact assessment should have been defined and established.*

Yet a major and persisting problem of the application of the Mining Act is that
the necessary procedure for the cumulative impact assessment has not been estab-
lished to this day. In later cases brought to the Administrative Court, the court has
viewed the impact assessment as adequate when Tukes has sent Sami Parliament
necessary maps of the areas and a mere list of other competing land use in the
area with a simple statement that ‘multiple land use projects do not cause signifi-
cant harm to the Sami culture”.®’ Thus, despite the positive interpretation of fun-
damental and human rights provided by the Administrative Court in its first case,
in later cases, the court has not required the mining authority to establish a proper
cooperation or procedure for conducting impact assessments. In addition, the mul-
tiple statements of the Sami Parliament and reindeer-herding cooperatives did not
have any direct impacts on the decisions of the mining authority and the Supreme
Administrative Court.®' In the same vein, the Supreme Administrative Court has
not reconsidered the decisions but confirmed the arguments of the Administrative
Court.®

It must be concluded that the prohibition to weaken the Sami culture has been
explicitly written into the Mining Act, endorsing the fundamental and human
rights of Sami. The wording of the act provides in fact strong legal protection for
the rights of the Sami. In practice, however, as long as the permission authority,
together with the Sami, has not created a cooperation procedure, in which cumula-
tive impacts are objectively and adequately assessed, the prohibition to weaken the
Sami culture remains unactualised in mining operations taking place in Finland.

From the point of view of the protection of the Sdmi culture, the Mining Act is
also connected to the Environmental Protection Act (527/2014), which specifies
that that mining and gold panning are activities, which pose risk to pollute the
environment and hence need an environmental permit. A mining permit may also
need a water resource management permit regulated by the Water Act (587/2011).9
These permits are considered in the same process by regional state administra-
tive agency (AVI). The prohibition to weaken the Sami culture has been written
in section 49 of the Environmental Protection Act and chapter 2, section 8 of the
Water Act.*

From the point of view of fundamental and human rights of the Sami, it is
rather alarming and problematic that in permit applications, environmental and
water permit decisions or the decisions of the Administrative Court, there is no
documentation or even argumentation about whether or how the impacts to the
Sami culture have been assessed.®® Decisions may include permission orders, such
as minimising noise pollution to reindeers or prohibition to contaminate waters.*
According to Sami Parliament and Sami reindeer herders, however, these permis-
sion orders are inadequate and do not take into account cumulative impacts on the
Sami culture and rights.®’

Until recently, Supreme Administrative Court had confirmed the decisions of
the Administrative Court regarding the interpretation of the Environmental Protec-
tion Act.® However, in a decision of 25 November 2020 (KHO:2020:124), it has
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reconsidered its interpretation about section 49 of the Environmental Protection
Act. In its decision, the court stated that sections 17.3 and 121.4 of the Constitu-
tion as well as obligations under the ICCPR require that impacts of gold panning
activities are assessed holistically, not only considering, e.g., noise pollution but
also including limitations to the reindeer pastures.” The court also, for the first
time, endorsed cumulative impact assessment by stating that other gold panning
activities in the area and their cumulative impacts must be assessed and taken into
consideration. The court, however, did not overrule the permit decision of AVI
but made restrictions to it in order to safeguard free passage of reindeers to their
grazing areas.’ In contrast, the Sami Parliament had required the permission to be
overruled as being illegal or alternatively required much larger restrictions than the
ones court ruled.” Overall, however, the case is an important step forward since
the Supreme Administrative Court, for the first time, interpreted the prohibition to
weaken the Sami culture in the light of the fundamental and human rights of the
Sami people.

3.1.2. Sami rights in the Metsdhallitus Act

Metsidhallitus can be viewed perhaps as the most important state actor in the Sami
Homeland since 90% of its area is owned by the state and governed by Metséihal-
litus. Forestry, which is the core activity of Metsdhallitus, has been seen to be in
contrast to the full actualisation of the rights of the Sami people.’”? According to the
Sami Parliament and Sami reindeer-herding cooperatives, forestry has throughout
the decades substantially weakened the Sami culture and traditional way of life.”

To strengthen the protection of the Sami culture, in the renewal process of the
Metsdhallitus Act in 2015, there was a draft to include the prohibition to weaken
the Sami culture within the act. This proposal related to the national implementa-
tion plan of the ILO Convention No. 169, which eventually did not go through in
the Parliament. The deletion of the draft paragraphs, which recognised the prohi-
bition to weaken the Sami culture by the Ministry of Forest and Agriculture was
widely criticised by international human rights bodies.” This decision was also
opposed by the Constitutional Law Committee, which stated that the prohibition to
weaken the Sami culture paragraphs should be included because they are justified
by the current fundamental and human rights of Sami, independently of the ratifica-
tion of ILO Convention No. 169.7

Although the current Metséhallitus Act does not formally include the prohibi-
tion to weaken the Sami culture, the constitutional rights of the Sami are indirectly
reflected in section 6, which states,

The management, use and protection of natural resources governed by
Metséhallitus in the Sdmi Homeland referred to in the Act on the Sami Par-
liament (974/1995) shall be adjusted to ensuring the conditions of the Sdmi
people to practice their culture, and in the reindeer herding area referred to
in the Reindeer Husbandry Act (848/1990) they shall be adjusted to fulfilling
the obligations laid down in the Reindeer Husbandry Act.
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The Reindeer Husbandry Act, although not recognising the rights of the Sami,
encompasses the prohibition to weaken reindeer husbandry in the specific areas,
including Sami Homeland.” Furthermore, the Reindeer Husbandry Act includes
the duty of state authorities to negotiate with reindeer-herding cooperatives when
planning measures concerning state land will have a substantial effect on the
practice of reindeer herding (section 53). Additionally, Metséhallitus is obliged
to negotiate with the Sami Parliament under section 9 of Sdmi Parliament Act.
Furthermore, in the Skolt Sami area, the Skolt Act requires that authorities shall
hear the Skolt Sami Village Meeting in the matters that are important for the Skolt
Sami (section 56).

As maintained in the previous section of this chapter, human and fundamental
rights define a minimum standard of application to the sectoral legislations that
must be interpreted in the light of human and fundamental rights. This has been
acknowledged in the preparatory works of the Metséhallitus Act, which states that
section 17.3 of Constitution must be read together with international human rights
treaties.”” When section 6 of the Metsdhallitus Act is read together with the Con-
stitution and articles 27 and 1 of the ICCPR, it means that Metsédhallitus must, in
all its operations, guarantee that they do not cause significant harm to the right of
the Sami people to maintain and develop their culture and traditional livelihoods.
Hence, cumulative impact assessment can arguably be seen as a legal obligation
of Metsihallitus.

Metsahallitus negotiates regularly and actively both with the Sami Parliament
as well as reindeer-herding cooperatives, with whom it has made several contracts
concerning the usage of forestry areas.’® Recently, Metsdhallitus has even increased
cooperation and negotiations and aimed at improving its relationship with the Sami
people.” Metséhallitus has not, however, viewed as its legal obligation to execute
any comprehensive cumulative impact assessment, which the Sdmi Parliament
and reindeer-herding cooperatives have requested.®® However, Metséhallitus has
recently agreed with the Sdmi Parliament to apply voluntary Akwé: Kon Guide-
lines ‘for the conduct of cultural, environmental and social impact assessments
regarding developments proposed to take place on, or which are likely to impact
on, sacred sites and on lands and waters traditionally occupied or used by indig-
enous and local communities’ in the natural resource planning.®! The Guidelines
that relate to the implementation of the International Convention on the Biological
Diversity (CBD) have until now only been applied by Metséhallitus in its manage-
ment plans concerning natural parks and wilderness areas.®? It should be empha-
sised, however, that if the aim of the Akwé: Kon process is to implement or replace
the legal obligation of Metséhallitus based on the ICCPR, it should be ensured that
impact assessment is executed as extensively as is required by human and funda-
mental rights of Sami people.

4. Conclusion

The right to traditional Sami livelihoods is undisputably one of the most
essential fundamental and human rights of the Sami as an Indigenous people.
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The rights and status of Indigenous peoples have strongly evolved in interna-
tional law during the past couple of decades. Especially, Indigenous peoples’ right
to self-determination including FPIC, as codified by the UNDRIP, has become
widely accepted via legal practice and the observations of international bodies
monitoring human rights conventions. In effect, this has led the government of
Finland to a process of revising the Sami Parliament Act in order to meet the
requirements of international law, including FPIC and the prohibition to weaken
the Sami culture. FPIC is directly connected with the prohibition to weaken the
Sami culture since FPIC indicates a negotiation process in which an Indigenous
people must have adequate and timely information regarding the impacts of the
planned activities that the negotiation concerns. The threshold of significant
harm is defined by cumulative impact assessment. Although the prohibition to
weaken the Sami culture dwells from fundamental and human rights, it has been
specifically codified in the Finnish mining, environmental protection and water
acts. Moreover, even though against preliminary attempts, it was left out from the
revised Metsdhallitus Act, the current Sdmi rights provisions must be read in the
light of fundamental and human rights, which prohibit actions that cause signifi-
cant harm to the Sami culture.

In Finland, the implementation of cumulative impact assessments related to
the prohibition to weaken the Sami culture has been problematic. Neither mining
nor environmental protection authorities have established a system for cumula-
tive impact assessments. Similarly, Metsdhallitus has not viewed assessment of
cumulative effects as its legal obligation. However, without assessing the impacts
of each forestry operations, it is not possible to define the threshold for significant
harm since, in addition to large-scale forestry, there are multiple competing land
use in the Sami Homeland. As a result, the Sdmi Parliament argues that forestry
projects continue to significantly weaken the sustainability of the environment and
the culture of the Sami.

Although Metsihallitus is perhaps the most central authority in Sdmi Home-
land that has an influence on the Sami culture and rights, the Metsédhallitus Act
is not the only law that has to be interpreted and applied within the framework of
fundamental and human rights of the Sami. Examples of other essential legisla-
tions that must be read in the light of the prohibition to weaken the Sami culture
are, besides legislation relating to reindeer herding and fishing, the Nature Protec-
tion Act (1096/1996), the Wilderness Act (62/1991), the Forest Act (1093/1996),
the Land Use and Building Act (132/1999) and the Act on Environmental Impact
Assessment (252/2017). International comparative research on the actualisation
of Sami rights, commissioned by the Finnish government in 2017, recommends
that all essential legislations affecting Sdmi rights should include the prohibition
to weaken the Sami culture.®* Such recommendation seems well attended since,
e.g., the Nature Protection Act and the Land Use and Building Act, which are in
the process of revision, include draft versions stipulating the prohibition to weaken
the Sami culture. Recently renewed Climate Act (423/2022) includes rather strong
participatory rights for Sami as well. It establishes also the Sami Climate Council
with a task to submit opinions on the climate policy plans.
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However, as this chapter demonstrates, even the inclusion of the prohibition

to weaken the Sami culture in the legislative acts is not enough, especially if the
cumulative effects of the activities affecting the Sdmi culture and rights are not
measured in adequate ways. In order to safeguard the sustainable future of the
Sami traditional livelihoods as well as the sustainability of the environment, which
often go hand in hand, state authorities must acknowledge that using enough eco-
nomic and human resources to assess cumulative impacts and develop adequate
and functional procedures, together with relevant Sdmi actors, is an unavoidable
and necessary step forward.
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8 The implementation of Sami
land rights in the Swedish
Forestry Act

Malin Brdnnstrom

1. Introduction

The protection of the rights of the Sami people to land in forest areas is elemental
for guaranteeing human rights and promoting a sustainable and equitable use of
forest areas. As widely recognised in international law, respect for the land rights
of Indigenous peoples is both significant for preserving the livelihoods of com-
munities and instrumental to sustainable development and a sound management
of forest.! When the international community agreed on 17 Sustainable Develop-
ment Goals (SDGs) in 2015, the preconditions and needs of Indigenous peoples
were explicitly acknowledged.? Since access to land and resources is crucial for
the survival of Indigenous peoples, securing their title to land should be a central
part of the implementation of the SDGs.? In international law, this is declared in
Article 26 of the United Nations Declaration of the Rights of Indigenous Peoples
(UNDRIP), where it is stated that Indigenous peoples have the right to the lands,
territories and resources which they have traditionally owned, occupied or other-
wise used or acquired. It is further stated that Indigenous peoples have the right to
own, use, develop and control the lands, territories and resources that they possess
by reason of traditional ownership or other traditional occupation or use, as well
as those which they have otherwise acquired. Article 26 of the UNDRIP further
stipulates that states should give legal recognition and protection to these lands,
territories and resources. Article 32 of the UNDRIP also stipulates the obligation to
consult Indigenous peoples when development projects affect their land and natural
resources. Hence, a crucial aspect of the realisation of sustainable development is
the recognition and protection of Indigenous land rights within the various national
legal systems.

In Sweden, reindeer herding and the access to reindeer-grazing lands in forest
areas is fundamental for the Sami culture.* In 1977, the Swedish Parliament recog-
nised the Sami as an Indigenous people,’ and since 2011, a specific section in the
Swedish Constitution states that the Sami people’s opportunities to maintain and
develop their own cultural and community life shall be promoted.® The provision
aims to express that the Sami people is regarded as an Indigenous people, and that
reindeer herding is a central part of the Sami culture.” In addition, the reindeer-
herding Sami have land rights on their traditional territories, and these rights are
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recognised as private property rights.® At the same time, the forest areas in which
most of the traditional land of the Sami is situated are owned by private landown-
ers. Hence, parallel property rights exist on the same land, namely, the right of the
Sami to use the land and those of landowners, which include their rights to exploit
the forest as regulated through the Forestry Act (1979:429).

However, with an increasing number of conflicts between Sdmi communities
and landowners over the use of forest areas, it is questioned whether the Swedish
legal system is adequately protecting the rights of the Sdmi Indigenous people to
land and natural sources.’ In fact, even if the Indigenous status of the Sami people
is declared in the constitution and even if Sweden is a country with high standards
in the fulfilment of human rights, the implementation of Sami land rights has been
highly controversial.!® Sweden has so far not ratified the ILO Convention No. 169,
which is the central treaty in relation to Indigenous peoples.!! And when UNDRIP
was adopted in 2007, the Swedish government declared that it must maintain a bal-
ance between competing interests of different groups living in the same areas and
that “Article 28 of the UNDRIP does not give the Sami people the right to redress
for regular forestry by the forest owner’.!> This statement displays the complex
legal and political situation that prevails on a national level when it comes to the
implementation of Sdmi land rights. The state’s position can be explained by the
economic value that natural resources, particularly forest and minerals have for
landowners, private companies and the nation as such. It is feared that implement-
ing Sami land rights would hinder the current extensive use of natural resources.'?
As aresult, the political system has so far failed to strengthen the protection of Sdmi
land rights, despite the criticism from international human rights institutions.'*

This chapter analyses and discusses the recognition and protection of Sami land
rights in the Swedish Forestry Act. It explores to what extent Sami land rights have
been recognised and implemented in the forestry legislation and to what extent
Sami reindeer herders can influence decisions about how forest areas are utilised,
to ensure their ability to use the land for reindeer herding. In summary, the chapter
argues that the Forestry Act does not provide an adequate protection of the land
rights of the Sami. On this account, the following chapter is divided as follows.
First, the chapter describes the land use conflict between reindeer herding and for-
estry. Second, an analysis of the development of the rights of the Sami people to
land in Sweden is provided. Third, the chapter focuses on the Forestry Act and
the way that the relation between forestry and Sami reindeer herding is regulated.
Specifically, the analysis explains how the Forestry Act fails to protect Sami land
rights. In the conclusion, the chapter also proposes reforms in the legislation to
improve the legal situation to provide better protection to the land rights of the
Sami.

2.  Reindeer herding, forestry and parallel property rights

Since the inland ice melted about 10,000 years ago, reindeer have migrated
between different land areas in what is now the northern parts of Sweden. Eventu-
ally, the Sami started to domesticate the reindeer, and over time, reindeer herding
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evolved.” Today, reindeer herding constitutes a vital part of the traditional Sami
subsistence system and the Sami culture.'® Reindeer herding is also a carrier of tra-
ditional knowledge and language. Reindeer owned by Sami reindeer herders graze
in the mountain areas and the boreal forests, migrating between different seasonal
grazing areas. Access to pastures, connectivity and diversity of pasture areas, and
peaceful grazing without disturbances from human activities and predators are key
aspects within reindeer herding."” Some 50% of Sweden’s land surface is subject
to reindeer herding,'® and a large part of this area consists of forestland. During the
snow-free period of the year, reindeer graze on a wide range of plants.!” During
the winter, reindeer survive by feeding primarily on lichens, which they find under
the thick snow cover and dig for with their large hooves. Arboreal lichens grow-
ing on the tree stems and branches also contribute to their diet during winters,
especially when thick or icy snow prevents them from digging.?® Access to winter-
grazing grounds is generally the primary limitation on reindeer herding in Sweden
since it is decisive for how many reindeers that can be held by the Sdmi.?! In other
words, to continue reindeer herding in the future, access to large forest areas for
grazing is a precondition.

During the last decades, intense forest management practices have had predomi-
nantly far reaching negative effects on reindeer herding.”? Although Sweden is a
country with large forest areas, forestry have increasingly caused loss and frag-
mentation of grazing areas.”® Clear-cutting and soil scarification make the ground
lichens difficult for the reindeer to access and feed on. Moreover, a decreasing
proportion of old forests in the landscape limits the supply of pendant lichens.
Fragmentation of the landscape caused by forest roads and clear-cuts makes it also
more difficult for the herders to move and keep the reindeer herds together. An
additional problem is the choice of replantation method within forestry, where tree
species like Pinus contorta are causing problems for reindeer grazing.?* In addition
to forest activities, Sami reindeer herding is carried out in parallel with other land
uses, such as mining, hydroelectric power, wind energy, outdoor life and tourism.
During the last decades, these competing land uses and climate change have lim-
ited the grazing areas and the space for adaption.”

In Sweden, a large number of private landowners, both large forest companies
and individuals, own the forest areas. Accordingly, land ownership is a parallel
property right to land to the Sami land rights in the northern parts of Sweden.
Landownership includes the right to carry out forestry, and forest management is
primarily regulated through the Forestry Act.?® In the Forestry Act, there are spe-
cific sections stipulating how the landowner should consider the needs of reindeer
herding when carrying out forestry.”’” Hence, the meaning of the Forestry Act is
relevant for Sami reindeer herding and the implementation of Sdmi land rights.

In parallel with the Forestry Act, the voluntary certification systems Forest
Stewardship Council (FSC) and Programme for the Endorsement of Forest Certifi-
cation Schemes (PEFC), regulate how forestry can be conducted by the landown-
ers that have chosen to be affiliated. In both systems, there are rules regarding the
considerations that should be taken in relation to Sdmi reindeer herding when log-
ging is carried out. According to the Swedish Constitution, the state is responsible
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for regulating private law relationships (Instrument of Government [1974:152],
Chapter 8, Article 2, Section 1). Since the Swedish state has no influence over the
voluntary certification systems, an analysis of the certification schemes falls out-
side the purpose of the chapter. In the next sections, the chapter therefore examines
the content of the Sami rights to land and to which extent these rights are protected
under the Forestry Act, which is the most relevant legal framework for governing
relations between Sami reindeer herders and landowners in the use of forests areas.

3. The historical context and the development of Sami land rights

The complex legal situation of today, with parallel property rights to the same land,
can only be understood in the light of historical events and measures taken by the
Swedish Crown, such as the colonisation of the northern areas and the demarca-
tions processes (Swe: avvittringar) carried out. Up until the middle of the 18th
century, forest areas in the inland of the northern parts of Sweden, were mainly
used by nomadic Sami for, e.g., reindeer herding, fishing, hunting and gathering.?®
The present situation with parallel land rights is the result of a colonisation process
when the Crown encouraged people to move into these northern areas during the
18th century, for instance, by providing tax reductions.?® Through the colonisation
and the demarcation processes, forestlands became private property.® These pro-
cesses were carried out to separate private land from the land that was governed
by the state and meant that forests were divided between private landowners and
considered as private property.’!

As the importance of forestry increased and the value of forest grew, governmen-
tal control over the logging became tighter. During the first half of the 20th century,
forestry became more and more industrialised, and the way logging was carried
out changed and intensified.* From the 1950s, clear-cutting became the dominant
logging method. This means that all trees in a stand are felled and replaced with
new trees plants. Clear-cutting has affected the reindeer-grazing lands negatively.®

The conflict of interest between forestry and reindeer herding has been known
and handled by the state for more than 100 years.** However, for a long period
there was no legislation that regulated the conflict. It was not until 1991 that special
provisions about the consideration to reindeer herding were implemented into the
Forestry Act, to strengthen the protection of the Sami reindeer herding.®

Another reason for today’s complex legal situation is that the Swedish state’s
attitude towards Sami land rights has varied over time. During the end of the 19th
century, the Swedish state considered reindeer herding to be based on customary
rights.’ However, in the beginning of the 20th century the Swedish state began to
express the view that Sami land use was based on what was termed as the ‘the Lapp
privilege’,*” meaning that the law was the foundation of the right to use land and
that the state could regulate Sami land use through new or amended legislation.
Sami representatives opposed the state’s position and claimed that they were hold-
ers of real property rights and that these rights were older than the Swedish settlers,
and that this had to be acknowledged.*® Thus, the status of Sami land rights came
to be under dispute for most of the 20th century. The described unclear judicial
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situation has affected the legal situation of today since the applicable legislation is
still based on the understanding that Sdmi land use is based on ‘the Lapp privilege’.

Today, one of the most important legislations regulating the right to land of
the Sami people is the Reindeer Herding Act (SFS 1971:437), which regulates
how reindeer herding can be carried out. Reindeer herding is practiced in 51 so-
called Sami reindeer-herding communities (RHC; Swe: sameby).* Each RHC is a
legal entity, constituting a geographical area, a form of economic association and a
social community between the RHC members.*! The Reindeer Herding Act divides
reindeer-grazing land into year-round grazing land, where reindeer herding can be
carried out the entire year, and winter grazing land, where reindeer herding can
be carried out only during the winter period.*?

While the Reindeer Herding Act provides the main framework for governing
reindeer-herding activities, other legislation, such as the Forestry Act and Mining
Act (1991:45), also affects reindeer herding and how Sami land rights can be car-
ried out. However, even if there is legislation of relevance, it is primarily through
case law that the meaning of Sadmi land rights have developed during the last dec-
ades. Case law has clarified that Sami land rights are based in the longtime use of
land and that they are private property rights.* This was first elucidated in 1981
by the Swedish Supreme Court in the Taxed Mountain case (Swe: Skattefjdllsdo-
men). In 1966 several RHCs and individuals in the province of Jamtland sued the
Swedish state and claimed full ownership rights to the property in dispute, located
in the taxed mountains. They also claimed different limited rights to the same areas.
The Swedish state maintained that the state was the owner of the areas in dispute
and that the Sami only held special rights stated in the Reindeer Herding Act. In
this regard, the Supreme Court came to the conclusion that the Sami part had not
proven that it was the owner of the area. At the same time, the court also clarified
the legal nature of the reindeer-herding right as based on the longtime use of land
through the judicial concept of immemorial prescription (Swe: urminnes hévd)
and, therefore, not dependent upon a statute for its existence.* Furthermore, the
Supreme Court also concluded that this right was a civil-law-based right, protected
by the Constitution as private property against coercive measures without compen-
sation, in the same manner as land ownership.

In 2011 the Supreme Court confirmed in the Nordmaling case that the right to
graze reindeer in the coastal area was based on the longtime use of land as custom-
ary rights.* A large number of landowners had sued three RHCs in the province of
Visterbotten and claimed that they had no right to graze their reindeer on the land
of the landowners during the winter. Hence, the legal question at stake was whether
the RHCs had the right to winter pasture on the properties concerned. The RHC’s
claim that they had land rights to winter grazing was approved by the Supreme
Court. This court case therefore confirmed the legal status of Sami land rights as
private property rights.

More recently, the Girjas case in 2020, about the right to small game hunting
and fishing in the high mountain areas, has also clarified that Sdmi land rights
include a right to decide on land use that is not recognised in the Reindeer Herding
Act.* In 2009, the Girjas RHC, supported by the reindeer-herding organisation
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SSR and all RHCs, sued the Swedish state and claimed exclusive hunting and
fishing rights in relation to the state on land governed by the state. Based on the
longtime use of land, the Supreme Court found that the Girjas RHC has the right
to decide on licenses to hunt and fish in the area, even if this is explicitly prohib-
ited in Section 31 of the Reindeer Herding Act. In the judgment, the Supreme
Court also clarified that international Indigenous peoples law is of relevance when
courts and public authorities are making decisions that concerns Sami land use.’
From this perspective, the Girjas case is a landmark case that has elucidated the
need for changes in the legislation to implement and secure Sdmi land rights.* As
a consequence of the judgment, the Swedish government has appointed a public
commission to propose changes in the legislation regulating reindeer herding and
other forms of Sami land use.*

To sum up, it is clearly elucidated within the Swedish legal system through case
law that Sami land rights are private property rights, protected by the Constitution
through the Instrument of Government, Chapter 2, Article 15. This means that the
RHCs and the Sami reindeer herders have the right to use land for reindeer grazing,
the right to make decisions about land use and the right to benefit economically
from resources located on those lands. Yet as the next section demonstrates, these
rights are not fully protected in the Swedish Forestry Act.

4.  The Forestry Act and the protection of reindeer herding:
public interest and property rights

4.1 Public interests and private property rights

Sami reindeer herding is a public interest that shall be regarded when logging is car-
ried out, and at the same time, reindeer herding is based on private property rights.
In this section, these two legal elements within Swedish real estate law—public
interests and private property rights—are described. When a legal assessment is
carried out, it is necessary to distinguish these legal elements from each other since
they have different functions within the legal system. Section 4.1 describes the dif-
ferent legal functions of public interests and private property rights. In section 4.2
the dimension of reindeer herding as a public interest in the Forestry Act is ana-
lysed, and section 4.3 analyses if Sdmi land rights have been recognised and imple-
mented in the Forestry Act in a relevant way in correspondence with their character
as property rights.

The Forestry Act is primarily a public law statute, foremost governing the rela-
tionship between the Swedish state and the landowner, and the focus is on admin-
istrative measures to govern forests and its use. The Swedish Forestry Agency is
supervising that the forestry legislation is properly applied by the landowner.* In
this regard, the purpose of the Forestry Act is to govern the forest and its competing
uses, some of which are designated as public interests such as timber production
and reindeer herding.”!

The legal element ‘public interest’ is a method to designate general values and
needs that are important from a societal perspective, and that should be evaluated
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when land use measures are planned and carried out.® The political system has
appointed several public interests in the legislation, such as for example military,
environmental and infrastructural needs.” The system with pointing out public
interests also includes the balancing of different, often opposing, public interests
concerning the land use in a specific area. A public interest is not connected to a
specific rights holder, and it is the Swedish state through the public authorities
that supervises that a public interest is taken into account in various situations. As
already mentioned, both timber production and reindeer husbandry are designated
as public interests in the Forestry Act.

Private property rights, on the other hand, have the legal function within real
estate law to regulate the rights holders’ capability to use, make decisions about
and benefit economically from the specific property.** Another function of private
property rights is that they offer protection for the rights holders’ legal position
in relation to others.>> A property right belongs to a judicial person and aims to
give this subject a legal position in relation to the certain property. Legislation
should regulate the relationship between various holders of property rights, espe-
cially when there are parallel private property rights to the same land, such as land
ownership and Sami land rights. Private property rights and the protection for these
rights have had, for a long period of time, a subordinate role within the Swedish
legal system,* and the meaning of the legal implications of property rights within
Swedish real estate law has been quite unclear.’’” However, during the last decade
this has started to change, as the meaning of the constitutional protection of private
property has developed through court cases.*®

4.2 Protection of reindeer herding as a public interest

Section 1 in the Forestry Act stipulates that ‘the forest is a national asset and a
renewable resource that shall be managed so it provides a valuable yield while
maintaining biodiversity’. This reflects that timber production and environmen-
tal considerations are regarded as equal goals in the Forestry Act.** Timber pro-
duction is regarded as an important public interest because of the socio-economic
values and because it is important for the country’s exports.®* In Section 1 it is
also stated that the landowner, when using the forest shall consider other public
interests. According to the preparatory works, cultural heritage, outdoor life and
Sami reindeer husbandry is to be regarded as such a public interest.! Arguments
for defining reindeer husbandry as a public interest that have been presented in the
preparatory works are general values such as the importance of reindeer herding
within the Sami culture and the need for protection for reindeer herding in relation
to other types of land use.®? The regulation of consideration to reindeer husbandry
as a public interest in the Forestry Act is clearly influenced by arguments relating
to the protection of other public interests in the Forestry Act, such as environmental
considerations and cultural heritage.

From the wording of the relevant sections in the Forestry Act and from the
preparatory works that guides the interpretation of the law, it is clear that the legal
protection of reindeer herding is primarily based on the view that this type of land
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use is a public interest that requires protection in relation to other exploitation of
land. This follows a pattern from the 1960s onwards, where focus has been on how
to solve the balancing between various interests in relation to land use instead of a
discussion about the conflict between holders of land rights.®

Pointing out both timber production and reindeer husbandry as public interests
in the Forestry Act opens up for a balancing between these two general values.
In addition, following from the wording in the Forestry Act and statements in the
preparatory works, timber production is a prioritised value in relation to reindeer
husbandry when deciding on how forest areas should be utilised. For example, it is
stated in the preparatory works that the protection of reindeer herding should not
prevent ‘a rational forestry’, referring primarily to financial aspects.** Since finan-
cial arguments are pronounced, reindeer husbandry is considered as less important
economically than timber production.®®> Consequently, it is primarily the public
interest of timber production that motivates the legal permissibility of extensive
damages to the reindeer-grazing lands and thus on the property of the RHCs. This
way of regulating the relationship between forestry and reindeer herding through
the system of public interests clearly circumscribes the consideration that is taken
to the later and the level of protection that it is granted.

By privileging timber production and a ‘rational forestry’, the state likewise
favours the private property rights of the landowners. In addition, it also stems
from the implementation of the Forestry Act that the rights of the RHC are not
adequately protected as private property rights, an argument demonstrated in the
next section.

4.3 Protection of Sami land rights as property rights

This section analyses if Sami land rights have been recognised and implemented
in the Forestry Act in a relevant way in correspondence with their character as
property rights. The analysis is based on legal mechanisms that are usually used
when the relationship between private property rights is regulated within Swedish
real estate law: (1) a requirement of mutual consideration, (2) agreements, (3) the
right to appeal to court and (4) economic compensation if damages occur on the
property.

A central legal mechanism to regulate property rights relationships is a require-
ment of mutual consideration.®® This type of regulation means that the rights hold-
ers involved must adjust the measures carried out on the property with respect to
the other rights holder’s conditions and needs.

In the Forestry Act, there are specific sections that regulate the consideration
that the landowner should take in respect of reindeer husbandry when carrying out
forestry. Before felling, the landowner shall for instance notify the Forestry Agency
about how the planned measures will meet specific values that are specified in Sec-
tion 14, for instance, measures to meet the interest of reindeer husbandry within
the year-round area. According to Section 15, if the forest area is situated within
the high mountain area in the west, where it is considered more difficult to estab-
lish new forest, the landowner must apply for a permit from the Forestry Agency
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in order to log. In this case, the landowner must also provide information about
measures to meet the needs of reindeer husbandry.

In addition, Section 31 in the Forestry Act stipulates a general requirement of
consideration on all land where reindeer husbandry is carried out, including winter
grazing areas. In such areas, the landowner shall take designated consideration
to reindeer husbandry when logging is planned and executed. This shall be done
by adjusting the size and location of the harvesting site or by leaving groups of
trees on harvest sites as well as along migrations routes. The landowner shall also
make necessary adjustments when forest roads are constructed. When planning and
implementing the forestry measures, it is stipulated that the aim shall be that the
RHC concerned should have annual access to grazing areas and to vegetation that
is needed in areas for gathering, moving and resting the reindeer.

However, even if these sections exist in the Forestry Act, the requirement of
mutual consideration is not adequately implemented in the legislation to regulate
the relation between the forestry measures of the landowner and the reindeer herd-
ing of the RHC as a rights holder. On the contrary, it has been explicitly expressed
in the preparatory works that the protection of reindeer herding should not pre-
vent ‘a rational forestry’.®” This means that the legislation allows damages to the
reindeer-grazing land. As a consequence, the interest of private landowner pursu-
ing timber production is favoured in principle by the Forestry Act.

Another section in the Forestry Act that stipulates a requirement of considera-
tion is Section 13 b. It is stipulated that if logging leads to such an essential loss of
pasture that it affects the admitted number of reindeer that can be held by a RHC,
the logging cannot be carried out. This is also the case if the logging means that
gathering and migration of reindeer herds would become impossible. However,
the fact that Section 13 b has so far never been used by the Forestry Agency to
prohibit logging demonstrates that it is generally considered by public authorities
that forestry does not violate the interests of reindeer herding as protected under the
Forestry Act.®® To sum up, the requirement of mutual consideration is not imple-
mented in the Forestry Act.

Another legal mechanism within the Swedish real estate law that regulates pri-
vate property rights relations is the ability to enter into agreements with others.®®
However, the Forestry Act does not give the RHCs the opportunity to enter into
agreements with the landowner about the use of forest areas. Instead, a form of
consultation process is prescribed in Section 20 of the Forestry Act.” This type of
consultation gives a very weak form of opportunity to influence and protection for
the RHCs and their land rights. According to this section, it is enough if the land-
owner gives the RHC opportunity to consultations before clear felling. However,
there is no requirement that the landowner should adjust the forestry measures
according to the information from the RHC or inform the Forestry Agency about
the opinions that the RHC has presented. Furthermore, the duty to consult is cir-
cumscribed in the prescriptions issued by the Forestry Agency.”' The obligation to
consult does not apply for forestry units with less than 500 hectares of productive
woodland and if the harvested area is smaller than 20 hectares. This means that the
obligation to consult is severely limited.
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Additionally, the geographical scope of protection also restricts the duty to con-
sult RHC. Section 20 in the Forestry Act is only valid in areas where reindeer herd-
ing can be carried out during the entire year (dretruntmarkerna).” Consequently,
the requirement to consult does not include the winter grazing areas, which are of
crucial importance for reindeer herding. To sum up, the Forestry Act does not give
the RHC the opportunity to enter into agreements about the forestry measures on
grazing lands.

Other legal mechanisms in real estate law to protect private property rights is
the right to appeal to court if a decision has negative effects on the property.”
When a notification of clear felling is handed in to the Forestry Agency by the
landowner, the RHC is usually not given the opportunity to comment on the
planned logging. Neither is a written decision about the planned logging sent
out to the RHC by the Forestry Agency. Consequently, the RHC cannot influ-
ence the decision-making or appeal against a decision about logging to have the
conflict of interest tested in court. This means that the RHC is denied a relevant
legal standing in the notification process that corresponds with their property
rights. Accordingly, there is no proper access to justice for the RHC in the For-
estry Act.

An additional legal mechanism in regulations about property rights relations
is economic compensation when damages occur on the property.™ In the Forestry
Act, there are no sections about economic compensation to RHCs when loss of
grazing lands occurs. In the preparatory works, it has been concluded that the
RHC:s could have a right to economic compensation; however, to have this tested,
the RHC must turn to the courts in a civil law proceeding.” This type of court
proceeding entails many legal challenges for the RHC as a plaintiff. For example,
in a situation where the case is lost, the RHC takes the risk to pay the total costs
of the trial.” Furthermore, the RHC has the burden of proof in relation to the dam-
ages or loss of grazing lands. This means that all the necessary evidence must be
provided to convince the court that the losses of forest areas are caused by forestry
measures. This can be a difficult assignment since reindeer herding is affected of
many other land users as described earlier. And since the Forestry Act stipulates
the consideration that the landowner has to take in relation to reindeer herding,
there is a risk for the RHC to initiate this type of court proceeding. So far, there
are no national precedents where the issue of economic compensation has been
tested in court.

In summary, this analysis of the Forestry Act shows that legal mechanisms
that are usually implemented in legislation to handle property rights relationships
within real estate law are not included in the Forestry Act. Consequently, the for-
estry legislation does not give the RHCs the opportunities to dispose the graz-
ing land and make decisions about it that correspond with the Sdmi land rights’
character as property rights. On the contrary, there is an exclusion in the Forestry
Act from the decisions about how the forests are managed and utilised. Hence,
the legislation does not give the RHC the possibility to influence important deci-
sions about land use and be effectively protected against potential damages and
adequately compensated.
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5. Conclusions

As described, Sweden recognised the Sami people as an Indigenous people already
in 1977, and reindeer herding has been acknowledged as a central aspect of Sami
culture. In addition, case law has clarified that Sami land rights are private property
rights based on the longtime use of land. Accordingly, there is a general recognition
of Indigenous law and Sami land rights within the Swedish political and judicial
systems. However, this chapter reveals a gap between the general recognition of
Sami land rights and the specific legislation that regulates the relationship between
Sami reindeer herding and forestry.

During the legislative processes that have taken place since the Taxed Mountain
case in 1981, there has been an obvious lack of analysis of how Sami land rights as
private property rights should be implemented within the Swedish legal system. In
the preparatory works, there are only vague references to Sami land rights as title to
land and the legal consequences of this. Instead, the protection of reindeer herding
has mainly focused on reindeer herding as a public interest. Hence, the protection
of reindeer herding is not primarily based on the fact that there are property rights
that should be secured. Instead, the emphasis is on promoting reindeer herding as
an industry, as opposed to the right of a specific RHC to practice reindeer herding
as a rights holder. This significantly weakens the Sami reindeer herding in relation
to forestry and the landowner’s right to land.

As Sami reindeer herding is primarily regarded as a public interest in the For-
estry Act, this opens up for a balancing of opposing land uses, as timber production
is also appointed as a public interest to consider when forestry is carried out. This
way of dealing with, or failing to deal with, the conflict between land ownership
and the Sami land right constitutes a manifest deficiency in the forestry legislation
from a private property rights perspective. This means that the RHCs are given
only a limited opportunity through law to influence the outcome of the most critical
question of all, the access to enough grazing lands for the reindeer. This manifests
a failure to implement Sami land rights in the Forestry Act, which represents a
regulatory framework that neglects rather than enforces the protection of Sami land
rights.

The analysis shows that Sami land rights to a very limited extent have been rec-
ognised and secured in the forestry legislation. Sami land rights and the duty of the
state to provide the Sami with influence over decision-making have not been prop-
erly implemented into the forestry legislation. These shortcomings of the Swedish
forestry regulations are not unique. On the contrary, studies of other parts of the
legal system, such as the Swedish Mining Act, has visualised a general lack of rec-
ognition of Sami land rights within the Swedish real estate system.”

As described in the beginning of this chapter, securing Indigenous land rights
and giving Indigenous peoples influence on decision-making is a central part of
the implementation of the rights of Indigenous peoples as recognised international
law. The various nations where Indigenous people live must find ways to secure
Indigenous land rights within their national political and legal systems. Hence,
the failure to implement Sami land rights in the Swedish Forestry Act can also be
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described as a deficiency in endeavouring human rights as well as in a sustainable
and just use of the land.

To achieve a just and sustainable development in line with the rights of Indig-
enous peoples, there is an urgent need for a legislative reform. Both adequate pro-
cedural regulations and substantive regulations concerning the protection of Sami
land rights are required. There are several legal mechanisms that could be incor-
porated in the Forestry Act to regulate the relationship between the landowner and
the RHC in a more sustainable way, which also would correspond with the existing
property rights regime within Swedish real estate law. One legal mechanism that
could be implemented is a requirement of negotiations instead of the weak consul-
tation process of today in Section 20 of the Forestry Act. Negotiations would mean
that the landowner and the affected RHC would have to collaborate on how forest-
lands should be utilised. The Consultation Act (2022:66) that has been adopted in
2022 does not strengthen the RHCs’ legal position in this respect since consulta-
tions is only required by public institutions.

Another legal mechanism that could be included in the Forestry Act is a require-
ment of agreements, with a consent mechanism that also corresponds with the prin-
ciple of free prior and informed consent.”® A third legal mechanism that could be
implemented in the forestry legislation is economic compensation for damages to
and loss of grazing land. A fourth legal mechanism that could be implemented is
access to judicial review. For instance, a special instance could be adopted that
could mediate between the parties and announce a judgment on the matter if an
agreement cannot be reached by the parties involved. This type of legal mecha-
nisms would give the Sdmi RHCs a stronger position to influence how forests are
managed, leading to a more sustainable land use.

The RHCs and their members are not satisfied with the situation of today since
they cannot influence decisions on how the forest is used in a proper way. This has
led to a situation where the conflicts between the forestry industry and the RHCs
have increased during the last years. As the politicians have failed to implement
Sami land rights in the Forestry Act, many RHCs believe that mobilisation and
protests are the only alternatives, and the conflict level is getting stronger by the
day. If the Swedish politicians choose not to engage in reforms, a continued high
level of conflict about forestry in Sapmi is to be expected. To contribute to a sus-
tainable use of the natural resources in the north of Sweden and to realise the rights
of Indigenous peoples, there is an urgent need to implement Sami land rights in a
better way in the Swedish forestry legislation.
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9 Navigating conservation currents:
conditions for Sami agency in
collaborative governance and
management models

Elsa Reimerson and Linn Flodeén

1. Introduction'

The conservation of natural resources and biological diversity is a core aspect
of global environmental efforts and policies, including the United Nations’ 2030
Agenda for Sustainable Development and its Sustainable Development Goals
(SDGs). Setting aside areas for protection continues to be an important part of
efforts to fulfil these global goals of biological diversity and the conservation of
coastal, marine and terrestrial ecosystems, as well as an important national and local
environmental policy instrument.? Moreover, protected areas are viewed as poten-
tial contributors to a range of other goals and targets for sustainable development—
from climate change adaptation to food and water security, disaster risk reduction,
and human health and well-being. However, there are ongoing debates over the
possibility to combine environmental and socio-economic development goals in
and through protected areas.?

Historically, protected areas have commonly been implemented and managed
based on a strict and exclusive view of environmental protection, departing from
understandings of certain natural landscapes as ‘wild’ or “‘untouched’—often with
severe consequences for traditional owners and local users of those landscapes.*
Recent decades have seen significant shifts in dominating conservation discourses,
with collaborative and participatory governance approaches now being held for-
ward as potential vehicles to reach a range of goals (including the SDGs).’ It has
also been argued that Indigenous peoples’ rights to self-determination are essential
to sustainable development, as sustainability and conservation of biological and
cultural diversity rest on Indigenous peoples’ knowledge of and stewardship over
key ecosystems.® Nonetheless, protected areas often continue to be sites of contes-
tation and conflict—not least in relation to the rights of Indigenous peoples.’

In Sapmi, the set-aside of large tracts of land for nature protection impacts Sami
reindeer herding and other Sami land uses in several ways. These impacts differ
between countries, forms of protection and individual protected areas. The shift
in dominating conservation discourses towards a preference for collaborative and
participatory approaches is visible here, too, but opportunities and mechanisms
for Sami participation and influence vary, depending on the national contexts. In
this chapter, we will discuss the intersection of conservation and Sami rights on
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the Norwegian, Swedish and Finnish sides of Sapmi, with a particular focus on
collaborative arrangements for protected areas and the ways in which discourses
on conservation, collaboration and Indigenous peoples shape conditions for Sdmi
agency in relation to the governance and management of landscapes for environ-
mental protection.

We use ‘governance’ to refer to the overarching processes of political negotia-
tion and decision-making that result in objectives for, and legislation and regulation
of, conservation and protected areas. ‘Management’ refers to the activities carried
out to fulfil the objectives, implement the legislation, and enforce the regulation.®

By ‘discourses’, we mean systems of rules or practices, produced and reproduced
through language, that form the meaning and identity of objects and subjects.” We
understand political agency to be shaped through the discursive positioning and
categorisation of individuals and groups, and through the articulations of the con-
textual conditions for their actions.'

2.  Indigenous peoples and conservation

Across the world, there is considerable geographical overlap between areas set
aside for nature conservation and Indigenous peoples’ lands, and the social, eco-
nomic, and political consequences of protected areas for Indigenous communities
have often been extensive.! Discourses of conservation also converge with dis-
courses of Indigenous peoples, and both share a legacy of colonial constructs and
relationships. Protected areas have, in general, been regarded as a means for state
authorities to protect and secure ‘untouched’ and ‘wild’ natural landscapes from the
perceived threats of human activities, civilisation and modernisation. Colonial dis-
courses have constructed Indigenous peoples as ‘primitive’ and ‘uncivilised” and
their traditional lands as ‘wild’, ‘unused’ and ‘empty’. Conservation policies have
ignored and suppressed Indigenous peoples’ presence, practices and ways of relat-
ing to their lands—including successful environmental stewardship and systems of
self-determination and governance.'? The ideal of protecting pristine, people-free
‘wilderness’ and the strict spatial separation between conservation and use fail to
realise and acknowledge the ways in which Indigenous and local peoples have
interacted with and shaped highly diverse landscapes.'

During recent decades, the criticism of traditional, hierarchical nature conser-
vation governance and management practices has increased.'* The conservation
policy field is undergoing a paradigm shift, where strict management forms without
consideration of local knowledges and effects for local communities are increas-
ingly being replaced with collaborative and decentralised modes of protected area
governance and management. Collaborative approaches are associated with a
range of potential benefits for both environmental and social outcomes, including
the strengthening of local stewardship, local empowerment and the recognition
and protection of Indigenous rights." This paradigm shift also includes greater
recognition of the links and mutual reinforcement between biological and cultural
diversities and acknowledgement of the potential contributions of traditional and
ecological knowledge to conservation.'
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Furthermore, the colonial legacies permeating nature conservation are being
criticised and scrutinised by researchers and Indigenous rights advocates, and con-
servationists increasingly acknowledge the need for nature conservation policies to
be implemented and managed in collaboration with Indigenous peoples, in ways
compatible with their rights, governance systems and knowledge.!” Connected to
international advances in human rights and a result of Indigenous political mobi-
lisation towards and within international bodies, these shifts have opened up new
opportunities for Indigenous peoples in relation to protected areas on their lands.'®

However, collaborative conservation governance and management arrange-
ments do not always deliver the positive social outcomes expected.!” Nor do they
always or automatically lead to equal inclusion of Indigenous peoples—or entail
adequate recognition of their status as self-determining peoples.?’ Discourses of
protected areas still hinge on a separation of nature and culture, which remains vis-
ible in notions of conservation and use as conflicting concepts and works to justify
the prioritisation of conservation objectives over Indigenous control over their ter-
ritories. Continued critical scrutiny of the contexts and conditions for inclusion and
participation, the distribution and relationships of power and the consequences of
collaborative conservation arrangements for the political agency of actors involved
is therefore necessary.?!

3.  Protected areas in Sapmi

A large proportion of the areas set aside for conservation in Norway, Sweden
and Finland are located on Sami lands, and large parts of Sdpmi on the Nor-
wegian, Swedish and Finnish sides are thereby set aside under some form of
environmental protection.?> The main forms of protection in all three countries
include national parks and nature reserves, although the definition and content of
the conservation categories differ between the countries, particularly concerning
nature reserves. Nature reserves in Norway and Finland are smaller and more
strictly protected than in Sweden, where they can be much larger and may have
less restriction on human activities.?®* The protected area categories of ‘protected
landscapes’ in Norway and ‘wilderness areas’ in Finland add a less restrictive
form of area protection in these countries, including protection of cultural land-
scapes and with the possibility to allow for traditional use to continue in the
protected area.?*

All three countries have taken on international conservation commitments
through the Convention on Biological Diversity (CBD) and the World Heritage
Convention (WHC) and are members of the International Union for Conservation
of Nature (IUCN). Sweden and Finland, as member states of the European Union
(EU), are bound by EU conservation policies and are part of the Natura 2000 net-
work.? All these international frameworks widely promote or prescribe collabora-
tion and local participation in protected area governing. The CBD, the IUCN and
the WHC also have guidelines or other mechanisms specifically targeting states’
responsibilities towards Indigenous peoples and Indigenous peoples’ inclusion and
participation in conservation governance and management.?
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Protected areas in Norway are designated by the government (after approval by
the Parliament) under the Nature Diversity Act of 2009.%” The Norwegian Environ-
ment Agency (NEA) has delegated authority to approve management plans and
monitor implementation of the Nature Diversity Act. The management of protected
areas has traditionally lied with the county governors (CGs; regional state authori-
ties). About 17% of the land area is under statutory protection, mostly as national
parks (representing about 56% of the total area set aside for protection), nature
reserves (13%) or protected landscapes (30%).%

In Sweden, protected areas are primarily designated under the Environmental
Code of 1998.° National parks are designated by the government after approval
by the Parliament. Other protected areas are commonly established by the county
administrative boards (CABs; regional state authorities) or the municipalities.
The Swedish Environmental Protection Agency (SEPA) monitors and coordinates
implementation of the Environmental Code, and management authority for most
protected areas lies with the CABs. Sweden’s protected areas amount to almost
15% of its total land and inland water area, the majority set aside as national parks
(12% of the total protected area) and nature reserves (84%).%°

In Finland, protected areas are established by the government (after approval by
Parliament for national parks and larger nature reserves, independently for smaller
areas) under the Nature Conservation Act of 1996.3' The 12 wilderness areas in
the northernmost part of the country were established pursuant to the Wilderness
Act of 1991.%2 Implementation, management and monitoring duties for areas under
both legislations lie with the state-owned enterprise Metsdhallitus. Finland has set
aside about 10% of its area for nature protection, of which national parks represent
the largest proportion (approximately 40%).*

The mountainous areas of Sdpmi on the Swedish and Norwegian sides comprise
a large proportion of the total area set aside for protection in those countries—
for example, Norrbotten County holds over 85% of the total national park area
in Sweden, and almost 60% of the national park area in Norway is situated in the
officially recognised Sami reindeer-herding area.** In Finland, over 60% of the area
recognised by the Finnish government as the Sami Homeland area® is set aside as
protected areas or wilderness areas.*

The impact of protected areas on Sdmi land uses varies between countries,
forms of protection and individual protected areas, as site-specific regulations
can be stipulated in management plans for each area.’’ Previous research on Sami
rights and conservation issues® suggests that protected areas may benefit Sami
interests, when they safeguard against industrial development and other encroach-
ments. However, dominating discourses of nature and conservation do not always
correspond well with Sdmi environmental notions, and Sami rights are often subor-
dinated other environmental goals and commitments. Moreover, Sami use of land
and natural resources may clash with the interests of other parties, and protected
areas can—from a Sami perspective—be perceived as intrusive, difficult to influ-
ence and obstructing Sami land uses.

The relationship between Sami rights and conservation also needs to be under-
stood in relation to Sami experiences of colonisation and to current developments
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of Sami rights.* From the late 1800s until the mid-1900s, the states’ Sami policies
built openly on colonial and racist assumptions of the Sami as ineligible for land
ownership and unqualified for self-government.* The remnants of these construc-
tions are still present in contemporary legislation and policy.*! While Norway has
come significantly further in the recognition of Sami rights, none of the states have
fully realised Sami rights to self-determination and self-management of natural
resources in practice. The last decades have seen significant progression towards
recognition and realisation of Sami rights, but the development is uneven across
Sapmi, and the mechanisms in place for Sami rights in relation to conservation
issues differ between the countries.*?

4.  Conservation governance and management in Sipmi

In Norway, Sweden and Finland, environmental governance and management has
historically been largely centralised, with low levels of local influence and con-
trol. They are all part of and influenced by the global paradigm shifts in conserva-
tion governance and management and have—to varying degrees—moved towards
more collaborative and participatory approaches.* The national implementation of
international commitments and the impact of discourses articulated in and through
international arenas also vary between the countries.*

Norway and Sweden have both recently issued new legislation on Sami consul-
tation rights—Norway through the amendment of the 1987 Sami Act* and Sweden
through a new law.*® However, the policy trajectories of these laws differ between
the countries. Norway ratified the ILO Convention No. 169 (ILO 169) in 1990,
and a general consultation agreement between the Norwegian government and
Samediggi has been in place since 2005.4” In addition, Sami inclusion and partici-
pation in protected area governance and management in Norway has been regu-
lated through a separate agreement on consultation on nature conservation matters
between the Norwegian government and the Norwegian Samediggi since 2007.%
After the introduction of new legislation for nature conservation in 2009 and a new,
decentralised management model for large protected areas in 2010, Sami participa-
tion in protected area management has taken place in the form of Sdmi representa-
tion on local national park boards (NPBs).*

Sweden has not ratified ILO 169, and before the 2022 consultation law, state obli-
gations to consult the Sdmi in decision-making processes concerning or affecting
land and natural resources on Sami lands has been lacking.® As will be discussed
in the following, Sami reindeer-herding communities have secured influence over
the management of the Laponia World Heritage Site, but outside of Laponia, means
and mechanisms for Sami influence over protected area governance and manage-
ment have been limited.”! The new consultation law marks a potentially important
change. As this chapter will discuss, there are also other recent events and ongoing
processes that might indicate a potential change in both discourse and policy prac-
tice regarding the governance and management of protected areas on the Swedish
side of Sdpmi—although the effects of this remain largely to be seen.



Sami rights and conservation issues 121

In Finland, Sami rights to consultation and influence in protected area govern-
ance and management are specified in the Sami Parliament Act.>> They are geo-
graphically limited to the Sdmi Homeland area in the northernmost part of the
country. In addition, since 2011, the Finnish Samediggi and Metséhallitus use
jointly established working methods based on the Akw¢é: Kon Voluntary Guidelines
for protected area planning and management in the Sami Homeland area.>

In the following sections of this chapter, we will use the 2010 Norwegian decen-
tralisation reform of protected area management, the potential change in both dis-
course and policy practice indicated by developments in Sweden, and Finland’s
implementation of the Akw¢: Kon Guidelines as a basis to discuss spaces for Sdmi
agency in protected area governance and management.

4.1 Norway: large-scale decentralisation

The 2010 reform allows the Ministry of Environment and Climate to delegate the
management of national parks and other large, protected areas to inter-municipal
NPBs, if a majority of the affected municipalities in each area agrees. The NPBs
are appointed by the ministry after nominations from municipal councils, county
councils and the Sdmediggi, with the degree of Sami representation determined
based on each area’s importance for Sami culture and industry. Of the 42 NPBs
established as of 2022, the Samediggi has appointed representatives in 21. The
Samediggi appointees represent Sami interests and the Sami people in their capac-
ity as Sami persons and are not subject to instruction from the Samediggi.*

The NPBs’ mandates can include development and revision of protected area
management plans, assessments of individual applications for exemption from pro-
tected area regulations, and management activities to safeguard the conservation
values of protected areas.*® Management plans are subject to approval by the NEA.
The county governors have the right to appeal NPB decisions to the NEA. The
ministry has the power to instruct the NPBs and may revoke an NPB’s authority
and mandate if it finds its decisions or activities inconsistent with relevant legisla-
tion or regulations.’’

An analysis of the 2010 reform® shows that Sami space for agency is both
enabled and restrained by the discourses of decentralisation and local protected
area management in Norway. Connections to international Indigenous rights law
and the promotion of Sami rights within existing structures enable space for Sdmi
agency through consultation and consideration of Sami interests. Emphasis on
Sami contributions to conservation objectives enables space for the protection and
promotion of Sami traditional knowledge. However, the analysed material® also
emphasises that conservation will be prioritised over user interests and that pro-
tected areas are not a means to protect any form of use, industry or cultural prac-
tice over others.® This could limit or qualify recognition of Sami rights, traditions
or knowledge on its correspondence with or perceived contributions to conser-
vation objectives. Sami participation under the reform mainly takes place within
arrangements modelled on conventional, centralised structures, leaving less space
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to fundamentally change or challenge dominating relationships of power, divisions
of responsibilities or management objectives.°!

Studies of the reformed management model have pointed out that different
goals, aims and priorities between local and national levels have led to conflicts
and that different understandings of both the meaning of conservation and how
management should be organised have affected the implementation and legiti-
macy of the model.? Tension has also emanated from different opinions of the role
and function of the NPBs, and there is some disagreement on whether the reform
does, in fact, increase local control over conservation.®* Sami representatives on
NPBs seem to be more critical of the functioning and results of the management
than others. They also express that non-Sami NPB members and other actors in
advisory capacities lack sufficient understanding of reindeer herding and other
Sami land uses.®

4.2 Sweden: from singular examples to substantial shift?

In 2013, the Swedish government delegated significant management authority
over the Laponia World Heritage Site to Laponiatjuottjudus, a non-profit organi-
sation consisting of representatives from the reindeer-herding communities
(RHCs) in the area, the two municipalities within whose territories Laponia is
situated, the CAB and the SEPA.% This arrangement constituted a break from
the traditionally centralised Swedish structure of protected area governance and
management and was the first in its kind in terms of Sami influence and control
on the Swedish side.®

Laponia includes four national parks, two nature reserves and the lands of nine
RHCs.®" It was inscribed on the World Heritage List in 1996 based on both natural
and cultural criteria, with the living cultural heritage of the reindeer-herding Sami
a central argument for the nomination. After almost 15 years of negotiations, the
RHCs were able to secure significant influence and control over the management
of the site through a collaborative management arrangement where Sami repre-
sentatives hold the majority on the board of directors of the managing organisation,
Laponiatjuottjudus,® and where efforts have been made to adapt the management
structure to traditional Sami organisational practices.®” The arrangement is not yet
permanent. Its current term ends in June 2025. In recent years, the future of Laponi-
atjuottjudus has at times seemed uncertain, as both municipal and Sami actors have
considered leaving the organisation over disagreements on its order of operation
and division of positions within the board.”

While it has been critically discussed, not least as regards Sami influence and
control,”! the Laponia management arrangement still stands out, both nationally
and internationally, as a novel policy initiative that actively engages with Indig-
enous and Sami rights. As it was first implemented, involved actors consistently
described Laponiatjuottjudus and its working methods as a unique and extraordi-
nary arrangement, intimately tied to the specificities of that site. Previous research
has suggested that this could make it harder to use Laponia to argue for strength-
ened Sami rights and influence over other protected areas.”
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However, developments in recent years might indicate a shift in conservation
policy and practice on the Swedish side of Sapmi. In 2008, the SEPA identified
the Valddalen-Sylarna-Helags area in the southern part of the Swedish mountain
range as suitable for a new national park. The proposed park would be Sweden’s
largest and almost entirely made up by core reindeer-grazing areas. In 2015, the
SEPA and the Jdmtland CAB initiated a collaborative national park process. During
the following years, a committee comprising several local actors and three RHCs
jointly developed goals and overarching objectives for a potential park. In 2019,
the process ended with a decision to not establish a new national park in this area.”
The demands, claims and opposition of the RHCs appear to have been crucial for
that decision.”

In studies of both Laponia and Valadalen-Sylarna-Helags, we have found a
tension between inherent and instrumental values accorded to Sami influence and
participation, which may affect the space for Sami agency. In Laponia, arguments
for Sami influence rely both on the positioning of the Sdmi as an Indigenous peo-
ple with rights according to international law and on a positioning of Sami cul-
ture, knowledge and practices as conditions for the World Heritage values of the
site. The latter, which ascribes a more instrumental (rather than intrinsic) value
to Sami influence and participation, could work to limit Sdmi space for agency,
as it qualifies Sami influence in a more far-reaching way.” In Valaddalen-Sylarna-
Helags, state actors similarly tend to connect the inclusion of local Sami actors
to the assumed contributions of reindeer husbandry to conservation values.” The
national park process and its collaborative form does not appear to be significantly
influenced by Indigenous rights discourses—instead, it tends to reproduce notions
of the Sami as a minority in Sweden and local Sami actors as one among other
groups of local stakeholders.”

The national park process in Véalddalen-Sylarna-Helags appears to be influenced
by dominating discourses on nature conservation and states’ control over Indig-
enous peoples’ territories, but the analysis of the process indicates that the domi-
nating positions of those discourses may be transforming. In the final stages of the
process, agreement from all involved stakeholder organisations on the purpose and
goals for the national park was established as a requirement for continuation. When
some of the RHCs opposed the park, the process was terminated. While the govern-
ment agencies do not frame this as an implementation of free, prior and informed
consent (FPIC) as a right of the Sami as an Indigenous people, this could be under-
stood as an expansion of space available for Sdmi agency and claims within Swed-
ish nature conservation policy and practice.’

4.3 Finland: Akwé: Kon Guidelines

The Akwé: Kon Guidelines provide a voluntary mechanism for the implementation
of Article 8(j) of the CBD. They outline a protocol for cultural, environmental and
social impact assessments regarding developments on, or likely to impact on, tradi-
tional lands of Indigenous peoples and prescribe involvement of Indigenous people
in all stages of the management and land use planning process.” In 2010, Finland
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became one of the first countries worldwide to pilot the practical application of the
Akwé: Kon Guidelines in the preparation of a management and land use plan for
the Hammastunturi Wilderness Area. The Hammastunturi pilot followed the rec-
ommendations from a national working group on implementation of Article 8(j) of
the CBD, which also included the objective of adopting a permanent procedure for
the implementation of the Akw¢é: Kon Guidelines in Metsdhallitus’ operations, and
was carried out in cooperation between Metsédhallitus and the Finnish Samediggi.®
Departing from this work, the Sdmediggi and Metséhallitus have developed an
operating model®! based on the Akwé: Kon Guidelines, which has been used in
several wilderness areas and other protected areas since 2011.%

A central tenet of both the Hammastunturi pilot and the jointly developed oper-
ating model is the appointment by the Samediggi of an Akw¢é: Kon working group
of Sami traditional knowledge holders, in addition to nominating members to a
broader collaborative stakeholder panel required under Metséhallitus’ planning
procedures. During the process of drafting or revising management and land use
plans, these working groups assess the impacts of the proposed plans on Sami
culture and traditional land use.®* Before the implementation of the Akwé: Kon
Guidelines, environmental impact assessments were included in management and
land use plans, and the Sdmediggi carried out their assessment of impacts on Sami
culture after the finalisation of such plans.®

The application of the Akwé: Kon Guidelines in Hammastunturi and subse-
quent cases has been described as representing a significant step to improve Sami
participatory rights®® and as having the potential to develop into a collaborative
management practice that leads to equity and efficiency in decision-making, legiti-
macy and increased local capacity.’ The application of the Akwé: Kon Guidelines
also seem to have promoted the use of Sami traditional knowledge in planning.®’
The Samediggi and Metsahallitus have both been generally pleased with the
process.

However, work under the Akwé: Kon Guidelines struggles with a lack of
resources.® Previous research has also highlighted challenges related to the (lack
of) recognition, acknowledgement and integration of Sami cultural values, custom-
ary governance and management rules and practices, and traditional knowledge in
the Finnish legal and political system, and has criticised the limitations of Sadmi
influence on the outcome of decision-making.”® Moreover, some raise concerns
about articulation of Sami land use practices (in particular, reindeer herding) as
negatively impacting conservation objectives.’!

Studies of the application of the Akwé: Kon Guidelines on the Finnish side of
Sapmi thus indicate that it has widened the space for Sami agency in and through
participation in management planning, as the appointment and influence of Akwé:
Kon working groups works to create arenas for Sdmi influence and control over
protected area management in the Sdmi Homeland area. The application of the
Akwé: Kon Guidelines seems also to have increased the space for use of traditional
Sami knowledge in the management of protected landscapes. However, the space
for Sami agency appears circumscribed by the organisation of Sami participation
and influence in and through conventional governance and management structures,
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by a lack of resources on part of the Sadmediggi, and by understandings of how
Sami land uses relate to conservation objectives.

5. Conclusion: spaces for Sdmi agency in protected area
governance and management

As discussed, the examples of policies and practices concerning protected areas in
Sapmi on the Norwegian, Swedish and Finnish sides can be understood as some-
what different adaptations of the shift towards collaborative arrangements for pro-
tected area governance and management—and illustrate the countries’ partially
different approaches to Sami rights. They show that different articulations of Sdmi
rights, participation and influence construct partly different spaces for Sdmi agency.

Understandings of Sami rights, both in relation to Indigenous rights and in rela-
tion to conservation objectives, appear to be important for Sami space for agency
across Sapmi. In Norway, we have argued that connections to international Indig-
enous rights law work to enable space for Sami agency but that there is a tension
between conservation and Sami use that might limit or qualify Sami discretion in
relation to protected areas. In Sweden, the parallel articulations of inherent and
instrumental values as the basis for Sami influence and participation might—
depending on which becomes more prominent in the discourse—enable certain
spaces for agency while limiting others. The reproduction of notions of the Sdmi
as a minority or a group of stakeholders among others, rather than an Indigenous
people, likely also has consequences for Sami agency in governance and manage-
ment processes.”? Finland’s application of the Akwé: Kon Guidelines means that
the space for Sami agency has been considerably widened in relation to most of the
land and environmental governance and management in the Sdmi Homeland area,
since protected areas make up such a large proportion of the land use there.

While connections are consistently made to international Indigenous rights
law and the status of the Sami as a people, the dominating discourses on Sami
rights in relation to protected area governance and management tend to focus on
participation and influence in and through conventional, state-centred structures.
Norway structures Sami participation in protected area management mainly within
arrangements modelled on conventional Norwegian structures, which might limit
the space to challenge these structures or argue for radically different alternatives.”
In Finland, critics point to a lack of recognition of Sdmi rights and culture in other
land-use legislation as a challenge also to the work under the Akw¢é: Kon Guide-
lines, and question the actual influence of the SAmi on decision-making outcomes.”
On the Swedish side, the Laponia management organisation still stands out, and
the general Swedish mechanisms for participation and influence have, until very
recently, included little explicit recognition of Sami rights.”

This tendency to frame the realisation of Sami rights as something primarily
done through incorporation of Sami participation into national systems and col-
laborative structures can be critically discussed in terms of what Ragnhild Nilsson
terms ‘a political dilemma’: to what extent is it possible for Indigenous peoples to
define and constitute themselves, and to set up their own procedures and institutions,
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within the confines of the norms and frameworks of the states?*® Collaborative and
participatory arrangements for protected areas on Indigenous peoples’ lands do
seem to create spaces for Sami agency and recognition of Sami rights and thus to
development that could be sustainable both for the Sdmi and for the landscapes and
biological diversity of Sdpmi. On the other hand, such arrangements do also entail
risks of qualifying, limiting or closing spaces to speak and act from positions that
radically differ from or question dominating discourses of sustainability, human-
nature relationships, environmental stewardship and Sami rights.
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10 A human-rights-based approach
to Sami statistics in Norway

Peter Dawson

1. Introduction’

The collection and disaggregation of statistical data to allow for comparison
between different segments of the population has long been regarded as an impor-
tant component of the fulfilment of states’ human rights obligations, and more
recently the Sustainable Development Goals.” Despite this, Norway does not disag-
gregate statistical data by ethnicity or Indigenous status, citing concerns over pri-
vacy and data protection, quantifying ethnic group representation and the potential
for misuse of data. The few Sami-specific data sources that are available in Nor-
way are fragmented and do not provide an adequate evidence base for monitoring
human rights and sustainable development, preventing discrimination or improv-
ing policy and service delivery on issues of importance to Sami communities.
While there are legitimate risks and challenges associated with the collection and
disaggregation of Indigenous data, in Norway they are often presented as insur-
mountable. The consensus among international human rights bodies, however, is
that they can be addressed through institutional, legal and technical safeguards.
According to the human-rights-based approach, Indigenous peoples are not only
entitled to disaggregated statistical data but also to adequate safeguards and data
governance arrangements to protect and control their data. This chapter draws on
existing research and document analysis to discuss the human rights framework in
relation to the collection of Sami statistics in Norway.

2.  General human rights obligations concerning statistical data

There is no legally binding human rights obligation to disaggregate statistical data
by ethnicity or Indigenous status, but it is difficult for states to fulfil their human
rights obligations without such data. Firstly, states are required to take necessary
steps to give effect to human rights and to submit regular reports to UN treaty
bodies, which are established to monitor their progress over time.* This requires
states to provide UN treaty bodies with relevant statistical data to help them make
an informed assessment, including data concerning the segments of the population
that are most vulnerable to human rights abuses.* Secondly, states are required
to guarantee the enjoyment of all human rights without discrimination, pursue a
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policy of eliminating discrimination and adopt special measures to secure substan-
tive equality of disadvantaged groups.’ Without disaggregated data, it is difficult to
determine whether there are inequalities between groups in the enjoyment of their
human rights and whether adequate steps are taken to address them.®

In light of this, most UN treaty bodies, both in their reporting guidelines and
general comments, note that states should disaggregate official statistics by ethnic-
ity and/or Indigenous status.” In addition, six UN treaty bodies have recommended
that Norway disaggregate official statistics by ethnicity and/or Indigenous status,
highlighting that the absence of such data prevents Norway from monitoring Sdmi
and minority rights, measuring discrimination and developing adequate measures
to overcome it.®

While the obligation to collect adequate statistical data for human rights moni-
toring was implied in earlier human rights treaties, more recent treaties contain
specific provisions regarding data disaggregation. Most notably, Article 31 of the
Convention on the Rights of Persons with Disabilities (CRPD) and Articles 11 and
12 of the Council of Europe Convention on Preventing and Combating Violence
against Women (Istanbul Convention) require states parties to collect disaggre-
gated statistical data, including data concerning vulnerable ethnic minorities.’

The UN Office of the High Commissioner for Human Rights (OHCHR) has
developed a comprehensive framework and methodology to assist states in devel-
oping statistical indicators to monitor human rights.! The OHCHR framework
emphasises that human rights indicators require both administrative data and sur-
vey data that is disaggregated by the prohibited grounds of discrimination, includ-
ing ethnicity and Indigenous status. Otherwise, the situation of the people most
vulnerable to human rights abuses remains invisible."

3. Indigenous rights and statistical data

Disaggregated statistical data is crucial in enabling Indigenous peoples to exercise
their distinct collective rights under international and national law, including rights
to self-determination, equality and non-discrimination, lands, resources, cultures
and languages. As distinct peoples with a collective right to self-determination,
Indigenous peoples are entitled to adequate statistical data to inform their decision-
making processes and development planning.'> Without such data, it is difficult for
Indigenous peoples to measure the changes that are occurring within their com-
munities for planning and policy purposes, to present their needs and priorities to
government and to assess the effectiveness of existing programmes.'?

Since its first session in 2002, the UN Permanent Forum on Indigenous Issues
(UNPFII) has called on states to ensure that self-identification questions for Indig-
enous peoples are included in statistical collections and that Indigenous peoples
fully participate as equal partners in all stages of data planning, collection, analysis
and dissemination.'* In response, all UN member states have committed to ‘work-
ing with indigenous peoples to disaggregate data’, but ‘the particular situation of
indigenous peoples often remains invisible within national statistics’.!®
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The principle that Indigenous peoples have rights to access, use and exercise
governance over the collection, ownership and application of their own data is
increasingly referred to as ‘Indigenous data sovereignty’.! Premised on the UN
Declaration on the Rights of Indigenous Peoples (UNDRIP), Indigenous data sov-
ereignty emphasises the central role that data plays in empowering Indigenous peo-
ples to exercise their self-determination and is increasingly being recognised in
international human rights forums.'” This work has been driven by the research and
advocacy efforts of the Global Indigenous Data Alliance (GIDA) and the national
Indigenous data sovereignty networks in Australia, New Zealand, Canada and the
United States. Researchers from the Nordic countries have also been involved in
GIDA and steps are being taken towards establishing a similar network for the
Sami area.

Indicator frameworks and data analysis tools for monitoring the implementation
of Indigenous peoples’ rights have also been developed by various stakeholders.
At the international level, the Indigenous Navigator project includes a framework
of statistical indicators and open-source tools for monitoring Indigenous peoples’
rights under the UNDRIP, including rights to lands and territories, cultures, lan-
guages and traditional economic activities.!* A notable example at the national
level is the New Zealand Treasury’s Living Standards Framework, which includes
a set of Indigenous-specific indicators based on Maori rights, perspectives and
worldviews."

4.  The role of data in the 2030 agenda for sustainable development

State’s human rights obligations regarding data disaggregation are also reflected
in the Sustainable Development Goals (SDGs), many of which are linked to core
international human rights standards and overlap with the recommendations of UN
treaty bodies.?® The 2030 Agenda for Sustainable Development pledges to ‘leave
no one behind’ and emphasises the need for data disaggregation to measure pro-
gress towards its implementation.?! In SDG target 17.18, for example, states com-
mit to ‘increase significantly the availability of high-quality, timely and reliable
data disaggregated by income, gender, age, race, ethnicity, migratory status, dis-
ability, geographic location and other characteristics relevant in national contexts’.

Both the OHCHR and the UNPFII highlight that states’ official statistical col-
lections should include Indigenous-identifiers, particularly self-identification and
language, to capture any inequalities faced by Indigenous peoples across all the
SDGs.?? Similarly, the UN General Assembly encourages states to include disag-
gregated data on Indigenous peoples in their voluntary national reviews.?* While
there have been some improvements in addressing data gaps concerning the SDGs
in recent years, the situation of Indigenous peoples often remains invisible.*
A global framework of statistical indicators to monitor the implementation of the
SDGs and ensure accountability was adopted by the UN General Assembly in 2017
and available data for each state can be accessed from an online platform launched
in 2021.%
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5. Ethnicity data in Europe

Studies indicate that approximately 66% of countries include some form of eth-
nicity variable in their official statistical collections.?® The regions where an eth-
nicity variable is most common are Oceania (84%), North America (83%), South
America (82%) and Asia (64%), while countries in Europe (50%) and Africa (41%)
are the least likely to collect data on ethnicity. Of the 90 countries that are known
to include Indigenous peoples, about half (51%) separately identify Indigenous
peoples in their national statistical collections.”

Human rights bodies within the Council of Europe and the European Union
have expressed concern over the lack of disaggregated ethnicity data in the
region. The European Commission Against Racism and Intolerance (ECRI)
has been the most active, publishing several general and state-specific rec-
ommendations on the topic.?® For example, in its fourth report on Norway in
2009, ECRI recommended that the Norwegian authorities collect ethnicity data
to monitor the human rights of different ethnic groups and their experiences
of discrimination and disadvantage, while ensuring that this is done with due
respect for the principles of confidentiality, informed consent and voluntary
self-identification.”

In a 2007 study, ECRI noted that concerns over data protection and privacy are
often raised by European states as barriers to the collection of ethnicity data, when
the opposition may be based on political beliefs regarding the legitimacy of ethnic-
ity as a descriptive category, even for anti-discrimination purposes.*® Others note
that the scepticism towards ethnicity data in Europe may be related to the abuse
of ethnic registers during World War II and the fact that some European countries
have had ethnically homogenous populations for much of their history.’' Simon
notes that despite a significant increase in the number of countries collecting eth-
nicity data over the past decade in response to recommendations from international
human rights bodies, there is still an ‘enduring resistance of “statistical blindness”
to ethno-racial diversity in Europe’.*

The European Commission has raised similar concerns in its reports to the
European Parliament and the Council.** It has also published a Handbook on
Equality Data and a review of data collection practices in EU member states,
which note that despite improvements in ethnicity data collection in Europe,
there is no systematic approach within or between states, the sharing of best
practices is uncommon and existing data is often inadequate or underutilised.*
The Commission says this is due to a lack of awareness among European
states about how ethnicity data can be collected, the benefits this can bring
and misunderstandings regarding the privacy and data protection implications.
They also highlight the complexity of the issues at hand, which often require
expertise in multiple areas of law and social science.* To harmonise national
approaches across Europe and address the imbalances in data collection for
different vulnerable groups, the Commission established the Subgroup on
Equality Data in 2018, which produced a set of guidelines, practical tools and
other resources.*
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6.  The historical development of Sami statistics in Norway

From the mid-19th century until the mid-20th century, the Sami people and Nor-
way'’s five national minorities—the Jews, Kvens/Norwegian Finns, Forest Finns,
Roma and Romani/Tater—were subjected to invasive and discriminatory research
based on pseudoscientific theories of racial superiority. These theories, now widely
discredited, sought to separate humans into racial categories and place them on
an evolutionary scale from the most ‘primitive’ to the most ‘civilised’ based on
physio-anthropological features.’” Official population statistics produced in Nor-
way during this period, while separate to race research, were influenced by the
same theories of racial superiority.*® In particular, census data was used to inform
policies which attempted to assimilate the Sami and national minorities into an
ethnically homogenous Norwegian population, as well as security policies aimed
at demonstrating a uniform national identity in the regions bordering Finland and
the former Soviet Union.

From 1845 to 1930, most Norwegian censuses registered the number of Sami
and Kven people based on ancestry/descent. From 1890 to 1930, questions on
Sami and Kven languages were also included. The number of people registered as
Sami in Norway throughout this period ranged from around 15,000 to 20,000, but
the exact methods and criteria used to identify individuals during census counts
varied.” Although Sami and Kven people were formally recognised as Norwegian
citizens, they were never referred to as Norwegian in official statistics because
Statistics Norway adopted a race-based definition of nationality.*!

In the 1946 census, it was deemed inappropriate to include specific questions
on ancestry/descent due to their association with biological theories of race and
the use of population registers to identify minorities during the Nazi occupation of
Europe in World War II. However, in the lead up to the 1950 census, several public
authorities urged Statistics Norway to resume the collection of statistics regarding
the Sami and Kven. Statistics Norway decided as a compromise to include ques-
tions on Sami and Kven languages in some selected municipalities within the three
northernmost counties of Norway. As a result, only 8,778 people were registered
as Sami in the 1950 census and this figure was never accepted as accurate. In the
1950 Census Booklet, Statistics Norway justified this approach by arguing that
Sami and Kven people who did not speak their language were largely assimilated
into broader Norwegian society.*

In 1970, at the request of the Nordic Sami Council, Statistics Norway included
an additional four questions on Sami ethnicity and languages in a separate census
questionnaire for residents of 45 select municipalities within the three northern-
most counties of Norway. The main reason for including the separate questionnaire
was that ‘Sami organisations believed that to perform their work they needed bet-
ter statistical information on the scope and distribution of the Sami population and
data on their living conditions’ (translated by the author).* The 1970 census was
the last to collect any Sami-specific data.

The results, analysed by Professor Vilhelm Aubert, showed that of the 113,874
people living in those three counties, there were roughly 28,000 people registered
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Main Sources of Sami Statistics in Norway Today

Data Source

Geographical Scope

Criteria or Data Criteria or

Based on Sami Data Based on

Ethnicity/Descent

Sami Language

in the Population

Sami Parliament National \/ \/
Electoral Roll
Sami language variable | National

engaged in Sami

Register

STN Area Register Data | 21 municipalities and 10 sub-
municipal areas in Nordland,
Troms and Finnmark counties

Register of individuals Reindeer herding areas in

Innlandet, Trendelag,

schools offering Sami

language education

reindeer herding Nordland, Troms and

Finnmark counties
Register of children in National \/
kindergartens offering
Séami language education
Register of students in National \/
primary and secondary

SAMINOR II Study

25 municipalities in
Trendelag, Nordland, Troms

and Finnmark counties

with some Sami ancestry or language affiliation, and 9,175 people that self-
identified as Sami.* However, Aubert stressed that there were underreporting issues
due to the social stigma associated with publicly identifying as Sami, the way the
questions were framed and the exclusion of several significant Sami areas.* On
this basis, he said there were probably at least 40,000 people in Norway with Sami
ancestry or language affiliation.*® Aubert also speculated that Oslo, which was not
included in the questionnaire, could have one of the largest Sami populations in the
country.”’ In the absence of more recent and robust data, Aubert’s rough estimate
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of the total Sami population in Norway and his speculation regarding Oslo are still
used today.*

Aubert noted that the effects of assimilation policies, which he measured in
the shift from Sami to Norwegian language between generations, varied greatly
between different areas.* In the areas where Norwegian settlement had historically
been most noticeable, especially along the coast, descendants of Sdmi speakers
were far less likely to self-identify as Sdmi or report speaking a Sami language.*
For example, in the 1930 census, 61% of people in the Kvenangen municipality
were registered as speaking a Sami language or having Sami ancestry.”! However,
in 1970, only 5.1% of people in Kvanangen reported speaking Sdmi and 1.1%
self-identified as Sami.*

In the 1970s and 1980s, protests over the damming of the Alta/Kautokeino river
put Sami rights on the national political agenda for the first time in Norway, trig-
gering a series of institutional and legal reforms. One of these reforms was the
establishment of the Sdmi Parliament in 1989 and the Sami Parliament Electoral
Roll (SER) as an official register of the individuals who are eligible to vote and
stand as candidates in Sami Parliament elections. The criteria for enrolment in the
SER, as set out in section 2—6 of the Sami Act (1987), combine elements of Sami
ethnicity, ancestry and language use, with applicants required to make a declara-
tion that they both self-identify as Sami and have a familial connection to the Sami
language within three generations. With these reforms, ‘the framework for “being
Sami” in Norway had changed significantly’, and it became increasingly accepted
to publicly acknowledge one’s Sami affiliation.

At the same time, there was a growing need for statistical data on the Sdmi people to
monitor living conditions and inform evidence-based policymaking. In 1995, an offi-
cial report highlighted the lack of adequate statistics on the health and living conditions
of the Sami people as a barrier to improving health services.** In 1999, the first presi-
dent of the Sami Parliament, Ole Henrik Magga, highlighted the need for statistical
data to assess the implementation of Sami policy and to bolster arguments for reform.
However, the demand for Sami statistics could not be reconciled with the scepticism
towards ethnicity data among both public authorities and Sami communities.

As a compromise, official reports started to include statistics relating to all resi-
dents, both Sami and non-Sami, within municipalities in northern Norway that
were included in the Sdmi Parliament’s Business Grant Scheme.*® This geographic
approach was then adopted by Statistics Norway in 2006 when it began producing
a biannual publication called Sami Statistics (Samisk Statistikk) and the relevant
geographic area, known as the STN Area, has since been expanded several times.
While the STN Area was never intended to provide a representative sample of the
Sami population, it is still used as a proxy for Sami settlement areas in northern
Norway and as the basis for official Sami statistics today.

In addition, the Directorate of Agriculture maintains a register of individuals
engaged in Sami reindeer herding and the Directorate of Education maintains reg-
isters concerning children who undertake Sdmi language education in kindergarten,
primary school and secondary school. Statistics from these registers are presented
together with the STN Area data in the Sdmi Statistics publication.
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Given the limitations of official Sdmi statistics, the evidence base for Sami pol-
icy in Norway has mostly been built on academic research. A key development in
this regard was the establishment of the Centre for Sami Health Research at the
Arctic University of Norway in 2001, which conducts a population-based study on
health and living conditions in central and northern Norway known as the SAMI-
NOR Study. Unlike official statistical collections, the SAMINOR Study includes
11 questions regarding self-perceived ethnicity, ethnic background and home lan-
guage for Sami and Kven respondents, allowing the data to be disaggregated for
these two groups. The Centre has completed two surveys, one in 2003-2004 with
16,865 participants and one in 2012-2014 with 11,600 participants, about 35% of
whom report having a Sami background.”” A third SAMINOR survey will be con-
ducted between 2023 and 2025.

Another key development was the establishment of the Expert Analysis Group
for Sami Statistics in 2007, which produces an annual report called Sdmi Numbers
Speak (Samiske Tall Forteller) aimed at analysing available statistical data and
identifying knowledge gaps.*® Several articles in this publication have discussed
the limitations of the geographic approach to official Sami statistics and the poten-
tial benefits of an ethnicity variable in administrative registers.*

Proposals to compile some form of register-based statistical data on the Sdmi
population have been discussed within the Sami Parliament for many years.® These
discussions have generally focused on the need for higher quality Sami statistics on
the one hand, and the risks associated with collecting ethnicity data on the other,
particularly in light of historical misuse.®! Nevertheless, there seems to be general
agreement within the Sami Parliament that the current geographic approach to offi-
cial Sami statistics in Norway has significant shortcomings and that proposals for
improvement should be investigated.®

6.1  The current approach to Sami statistics in Norway
and options for reform

Like its Nordic neighbours, Norway no longer conducts a traditional census and
instead compiles official population statistics by linking data from the country’s
extensive administrative registers, supplemented by smaller population surveys
where necessary. This approach has several benefits, including reduced costs, a
lower response burden on individuals and more regularly updated high-quality
data. However, Sami statistics largely sit outside this system, relying on a patch-
work of sources that are either underutilised, restricted to small geographic areas
or cannot be disaggregated by Sami ethnicity.

Statistics Norway has access to over 80 administrative registers, several of
which include variables that identify people by immigrant status, refugee status,
gender, age and disability, allowing official population statistics to be disaggre-
gated for these specific groups. Aside from the SER, which is not currently used
for general statistical purposes, information on citizens’ ethnic backgrounds is not
collected in administrative registers, so official population statistics cannot be dis-
aggregated for the Sami people.®
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As a result, we do not know the size of the Sami population in Norway, the
geographic, age or gender distribution of Sdmi people or how any of these char-
acteristics change over time. There is no basis for producing official statistics on
the socio-economic status of the Sami population, so there are no national figures
on topics such as Sami health, housing, employment, education, social security or
economic development. Nor are there national figures on Sami people’s access to
and interactions with public services, comparable to those available for the broader
Norwegian population and for immigrant groups.

For example, there is no available data on the number of Sdmi children in the
child welfare system in Norway and whether their rights to Sdmi language and
culture are adequately safeguarded. This makes it difficult for the Child Welfare
Services to implement their obligations under Articles 30 and 20(3) of the UN Con-
vention on the Rights of the Child and Section 1-8 of the Norwegian Child Welfare
Act, and for the Sami Parliament and others to monitor the situation over time.

While the STN Area data currently used to produce official Sdmi statistics is
compiled from administrative registers, it is not disaggregated by Sami ethnicity
and is limited to a small number of rural areas in northern Norway.** This raises
serious questions about the relevance and representativeness of the sample given
that it includes a substantial number of non-Sami residents and excludes all the
larger towns and cities in northern Norway, all the Southern Sami areas and the
rest of southern Norway.®® The exclusion of urban areas is particularly concerning
given the evidence that a growing proportion of Indigenous peoples worldwide are
living in cities, including the Sami people.®

The SAMINOR study goes some way towards addressing the gaps in official
statistics and provides valuable insights into the health and living conditions of
the Sami people. It has also pioneered the development of Sami self-identification
questions, which are now used in the Public Health Surveys of Nordland County
(January 2020) and Troms and Finnmark County (May 2019), as well as the Rural
to Urban Living Survey (2014) and the Arctic Adolescent Health Study (2003—
2005). However, public health surveys alone do not provide an adequate evidence
base for monitoring human rights and sustainable development as they focus
mostly on self-reported health issues, are limited to selected municipalities, and
are only conducted once a decade. The surveys are also resource intensive as they
often involve sampling all residents within a particular geographic area, making it
costly to increase their frequency or scope.

Academic research studies like SAMINOR indicate that Sami people face
unique human rights challenges in areas such as health, disabilities, violence and
abuse, language and culture, discrimination and hate speech, among others. But
without national register and survey data, it is difficult to assess the prevalence
and extent of these issues, how they are changing over time or whether policy
responses are effective. These knowledge gaps have real consequences for Sami
people and communities, perhaps best summarised by the phrase ‘no data, no prob-
lem, no action’.

The specific data sources and collection methods that are required to moni-
tor Sami rights vary depending on the issue in question. For example, the most
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effective way to monitor the rights of Sdmi children in the child welfare system
would be to introduce Sami self-identification questions in the data collection
forms used by the Child Welfare Services. Similar questions could be added to the
data collection forms used by the police and other support services to monitor cases
of hate speech or domestic violence against Sdmi people, but these would need to
be supplemented by nationally representative survey data to capture experiences
that have not been formally reported.

The only existing administrative data source capable of providing a nation-
ally representative sample of the Sami population in Norway is the SER. As of
June 2021, there were 20,541 Sami people registered on the SER, spread across
329 of Norway’s 356 municipalities, a figure which has increased by more than
300% since 1989. While there are Sami people in Norway who are not registered
in the SER, either because they do not meet the eligibility criteria or because they
choose not to vote in Sami Parliament elections,®” the SER would still provide a
more representative sample of the Sdmi population in Norway when compared to
the STN Area data. In fact, about half of the Sami people registered in the SER do
not live within the STN Area and are thus not represented in Statistics Norway’s
only official publication of Sami statistics.

There are two main ways the SER could be used to compile Sami statistics: (1)
a sample of individuals registered on the SER could be invited to participate in
surveys and/or (2) the SER could be linked to data in other administrative registers,
such as health, education or employment registers. In a legal and technical sense,
the SER can be used for both purposes if the Sami Parliament chooses to do so.
When an individual is added to the SER, this is already linked to their personal data
in the Central Population Register, which is then processed and maintained by the
Norwegian Tax Administration (Skatteetaten).’® Section 81 of the Regulations on
Sami Parliament Elections sets out the conditions for access to and use of the SER
and specifically allows the Sdmi Parliament to grant access to public bodies and
researchers for scientific purposes.® While the SER was renamed in 2008 to clarify
its primary purpose as a Sdmi electoral roll, the committee that recommended the
name change underscored that it would have no impact on the ability of the Sdmi
Parliament to approve access to the SER for research purposes.”

The Sami Parliament has, for many years, granted access to the SER to Statistics
Norway for the purpose of publishing statistics on the number and distribution of
Sami voters and to academic researchers conducting surveys on issues related to
voting, political participation and civil society.”’ The SER is also made available
for public inspection prior to Sami Parliament elections.

However, use of the SER for broader research purposes has been more conten-
tious. Between 2005 and 2009, the Sdmi Parliament’s Executive Council granted
the public broadcaster (NRK Sapmi) access to the SER to conduct media use sur-
veys, but subsequent requests were denied once this responsibility was transferred
to the Plenary Leadership in 2010.7? The politicians who drove this shift in policy
argued that granting access to the SER for purposes other than electoral research
may be perceived as a breach of trust and lead to less confidence in the Sami Parlia-
ment and potentially fewer enrolments in the SER. Similar concerns were raised in
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2019 when the Sami Parliament considered a proposal to register Sami ethnicity in
administrative registers and in 2020 when the National Human Rights Institution
published a report highlighting the need to improve Sami statistics.”> While some
members of the Sdmi Parliament believe these concerns can be addressed through
appropriate safeguards and data governance arrangements, others are opposed to
any form of register-based Sami statistics.

As was the case in 1950, allowing people to self-identify as Sami in official
statistical collections remains controversial in Norway, while allowing people to
self-identify as a Sami language speaker is less contentious. In 2017, in response
to an expert report highlighting the need for more adequate statistics on Sami
languages,™ the Sami Parliament asked Statistics Norway for advice on poten-
tial solutions. Statistics Norway recommended constructing a sample of the Sami
population by linking existing and historical data sources, including the SER and
the reindeer-herding register, which could then be used to conduct national surveys
on language use.” Their proposal was not adopted, and instead legislation was
amended making it possible for individuals to register their use of up to three Sdmi
languages in the Central Population Register.”® A secure online registration form
was then developed and launched by the Tax Administration and the Sami Parlia-
ment in 2019.77 While this is a positive step forward, it is not intended to provide
a representative sample of the Sami population for broader statistical purposes,
particularly as there a substantial number of Sdmi people who do not speak a Sami
language.

In 2021, the Sdmi Parliament in Sweden granted researchers from Umea Uni-
versity access to its electoral roll to produce both survey data and register data on
a range of topics.”® The Sami Parliament was involved in all stages of the project,
and given the high response rate and the lack of pushback from Sami communities,
the researchers concluded that most Sdmi people in Sweden viewed this particular
design as safe to participate in.”” This may encourage the Sami Parliament in Nor-
way to consider a similar approach in the future.

6.2  The risks and challenges associated with Sami statistics

When asked by UN human rights bodies, the Norwegian government provides the
following reasons for not disaggregating official statistics by ethnicity: difficul-
ties in quantifying Indigenous and ethnic group representation, concerns regarding
privacy and confidentiality, the potential misuse of statistical data, and scepticism
towards ethnicity data collection among the Sami and other minority groups.®
While these are all legitimate concerns, the consensus among international human
rights bodies is that they can be addressed through institutional, legal and techni-
cal safeguards that are built into the human-rights-based approach and guarantee
participation, self-identification, transparency, privacy and accountability.®!
Regarding difficulties in quantifying Indigenous and ethnic group representa-
tion, the main challenge is deciding whether to use subjective, objective and/or sur-
rogate measures of ethnic identity.® Another related challenge is that many people
identify with multiple ethnicities and an individual’s ethnic affiliations may change
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over their lifetime. While these issues are complex, they have been considered in
detail by several UN and European human rights bodies, which all recommend that
the identification of Indigenous peoples and ethnic minorities in official statisti-
cal collections should be based on voluntary self-identification by the individuals
concerned, who should also have the option of indicating multiple or no ethnic
affiliations.®> Self-identification questions should primarily relate to ethnic identity/
self-perception, ethnic origin/ancestry and language use so that statistical samples
of the Indigenous population can then be compiled using one or more of these vari-
ables. The Sami ethnicity questions used in both the SAMINOR Study and the SER
are consistent with this approach, but the SER criteria require individuals to both
regard themselves as Sdmi and have an affiliation with the Sami language within
three generations.

Several stakeholders in Norway have also expressed concerns regarding privacy
and confidentiality should an ethnicity variable be introduced in official statistical
collections. However, national statistics offices are obligated to respect the right
to privacy under both Norwegian and international law, which includes adopting
effective measures to ensure that any personal data they collect is anonymised,
confidential and used exclusively for statistical purposes.®

Personal data is also protected under the EU General Data Protection Regula-
tion (GDPR), which is incorporated into the Norwegian Personal Data Act.®* Under
GDPR Atrticle 5, personal data must be processed lawfully, fairly and transparently,
consistent with the ‘purpose limitation’ and the principles of data minimisation,
accuracy, storage limitation, integrity, accountability and confidentiality. The law-
ful bases for processing personal data and special categories of sensitive personal
data (including ethnicity data) are set out in GDPR Articles 6 and 9, supplemented
by Chapter 3 of the Norwegian Personal Data Act. These include situations where
the data subject has given consent, where the processing is necessary for the state
to carry out its legal obligations or where the processing is necessary for research
or statistical purposes and the public interest in the statistics project clearly out-
weighs any potential risks or disadvantages for the data subject. The collection of
sensitive personal data must also ‘be proportionate to the aim pursued, respect the
essence of the right to data protection and provide for suitable and specific meas-
ures to safeguard the fundamental rights and the interests of the data subject’.%

Despite this, there is a common misconception in Norway and some other Euro-
pean states that the collection of ethnicity data is prohibited under European pri-
vacy and data protection law.®” However, several UN and European bodies have
confirmed that European data protection law establishes conditions under which
the collection and processing of ethnicity data is allowed.®® The director of the
Norwegian Data Protection Authority has also confirmed that Norwegian data pro-
tection law allows for the collection of ethnicity data, provided that appropriate
safeguards are in place.®

The potential misuse of statistical data is also a consideration, as history shows
that when ethical and human rights safeguards are not in place, ethnicity data can
be misused for discriminatory purposes.” Today, it is prohibited under both interna-
tional and Norwegian law to use statistical data to discriminate against Indigenous
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peoples and other minority groups, and several institutional safeguards are in place
to prevent this.”! However, there may still be instances where the misuse of statistical
data to stigmatise a vulnerable group does not reach the threshold of unlawful dis-
crimination. For example, statistical data is sometimes used reductively to perpetu-
ate negative stereotypes, and figures are sometimes published without explanation of
the factors accounting for disparities.”? National statistics offices are expected to take
steps to prevent predictable misinterpretation or misuse of data in this regard, such as
by providing supplementary information to contextualise the data.”

Misuse of Sami statistics can also be prevented by implementing data governance
arrangements that ensure effective participation of the Sami Parliament, in accord-
ance with the principle of Indigenous data sovereignty. In 2019, the Sami Parliament
adopted Ethical Guidelines for Sami Health Research, which among other things state
that Sami collective consent must be obtained before initiating Sdmi health research
projects.” The Sami Parliament has delegated the authority to grant such consent to
an expert committee which meets monthly to assess research applications.”® Similar
data governance arrangements could potentially be adopted for other uses of Sami
data outside the health field, including, for example, the use of the SER or other regis-
ter data by academic researchers, the national statistics office and other public bodies.

Discussions regarding the potential risks and challenges of collecting data on
Sami ethnicity are often based on an incorrect assumption that no such data is col-
lected today, when in fact there are Sami identifiers in several population surveys,
the Central Population Register, the reindeer-herding register and the education
registers. Paradoxically, the risks and challenges associated with Sami ethnicity
data already exist in Norway, but because the available data sources are so frag-
mented and underutilised, we have seen few of the benefits.

7. Conclusion

The human rights framework outlined in this chapter provides detailed guidance on
the rationale for and the methodology of Indigenous data collection, as well as the
safeguards that must be in place to protect Indigenous peoples’ data. Implementing
this framework in Norway will require the cooperation of several institutions with
different mandates and expertise, alongside community awareness-raising efforts.
If the human-rights-based approach is adopted, statistical data can be a powerful
tool in empowering the Sdmi people to claim and exercise their rights and to pursue
their self-determined economic, social and cultural development.
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11 Rendering the invisible visible

Sami rights and data governance

Tamara Krawchenko and Chris McDonald

1. Introduction

The Sami are the only Indigenous people in Sweden and have an estimated popu-
lation of around 20,000 to 40,000. A more precise population count is unknown
as Sweden does not collect any statistical information based on ethnicity. Across
the broader Sapmi region, the Sdmi population is estimated at around 70,000 to
80,000, with the majority residing in Norway.! Sweden does not collect official sta-
tistics based on ethnicity or Indigenous status, and as a result, data limitations make
it difficult to provide an assessment of the well-being of Sami people in Sweden.
There is data related to the occupation of reindeer husbandry, which enables statis-
tical analysis related to this activity (e.g. size, gender and prices), but this is only an
estimated 15% of the total Sami population in Sweden. The geography of the Sami
can also be delimited by the 19 municipalities that belong to the administrative arca
of the Sami language, and the 51 sameby areas, but many Sami live outside of these
areas, including in the largest cities.?

Statistics can be one element of an overall approach to advancing the rights
of Indigenous peoples. It is important to note that statistics are more than just
numbers—they construct power relations, shaping social realities and thus con-
veying a powerful truth.® The racist and discriminatory manner in which the Swed-
ish census has historically treated and enumerated the Sami is a reason for ongoing
distrust. For example, historical state census has defined Sami as an “unproduc-
tive’ group alongside prisoners and later on, narrowly defined ‘authentic’ Sami as
only those who participate in reindeer husbandry.* State enumeration has ignored
self-identity and instead imposed colonial categories and values. This history is
important to recognise as it shapes relations today. More generally, statistics are by
necessity an abstraction of socio-economic practices and the natural environment
and therefore inadequately capture key elements that Indigenous people value,
such as culture and traditional knowledge.

There are ongoing debates as to whether statistics are ontologically antitheti-
cal to Indigenous worldviews. Weighing in on this debate, Walter and Andersen,
in Indigenous Statistics: A Quantitative Research Methodology, reject this
notion, asserting that quantitative methodologies are simply tools that can be
shaped in different ways, including in ways that are compatible with Indigenous

DOI: 10.4324/9781003220640-11
This chapter has been made available under a CC-BY 4.0 license.


https://doi.org/10.4324/9781003220640-11

Rendering the invisible visible 153

worldviews and that the failure to engage with such methodologies grants colo-
nial actors power.’ This chapter takes a similar perspective, arguing that, in the
case of Sweden, a lack of visibility of Sami peoples in official statistics can be
problematic as it obscures group identity and conditions. Statistics are used by
governments to inform policies and the allocation of resources and are used
by civil society organisations to advance their interests in political and policy
debates. The rights of the Sdmi people are linked to statistics and data govern-
ance and the quest for sustainability in its multiple forms—from understanding
economic participation of the Sami people to cultural reproduction, well-being
and environmental sustainability. Indigenous data sovereignty ultimately means
that Sdmi should decide whether data collection is in the first instance important
and needed and, if it is, how that data should be structured, produced, owned and
shared, thus overcoming historical legacies of discrimination in the collection
and use of statistics.

This chapter shares research and findings that are part of a programme of
research on Linking Indigenous Communities with Regional Development by
the Organisation for Economic Co-operation and Development (OECD)—an
international institution whose country membership is composed of 38 of the
world’s advanced economies, including Sweden. This research was conducted
under the authority of the OECD’s Regional Development Policy Committee
(RDPC) with the inclusion of Indigenous leaders and communities in multi-
ple countries.® Indigenous leaders were included as peer reviewers in the pro-
ject team, through workshops and meetings, and providing comments on draft
reports and papers. This included representatives from the Sami Parliaments of
Norway, Sweden and Finland and the Saami Council.” The Swedish case study
was made possible through the support of the Ministry of Enterprise and Inno-
vation of Sweden and involved the close cooperation of the Sdmi Parliament of
Sweden.® This chapter shares findings from the Swedish study alongside com-
parative practices.

The OECD’s comparative work has focussed on how to include Indigenous
assets, community infrastructure (physical capital), the transmission of traditional
knowledge (human capital), control over access and use of traditional lands (natural
capital) and Indigenous language and culture (cultural capital) in regional develop-
ment strategies. This work recommended four areas to enable the participation of
Indigenous peoples in regional development policies:

1. Statistics and data governance—consistent identification, disaggregation of
data, specific population surveys and data inclusion and ownership.

2. Entrepreneurship—place-based approach, access to finance, entrepreneurial
skills and preferential procurement.

3. Activating and supporting land development—Iocal planning authority, data,
coordination with other land regulators, acquisition and leasing, and support for
agreement-making.

4. Local institutions—policy coherence, intergovernmental coordination, mean-
ingful participation and local capability.
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The landscape of data collection for, with and by the Sami people in Sweden is
extremely limited. This chapter proceeds in three parts: (1) outlines the links
between Sami rights and data governance in Sweden, (2) provides an overview of
the data landscape for Sami statistics and (3) reflects on how data collection and
data governance could be improved in Sweden. Please note that the term ‘Sami
people’ is used here to mean Sami society as a whole.

2.  Sami rights and data governance

Sami rights are inextricably linked to data governance—they structure how the
Sami are officially recognised in Sweden and how data about them and by them
is collected and used. The Sami are recognised in Swedish law as both a national
minority and as an Indigenous people as well as within the framework of com-
mon legislation for all Swedish citizens. While the Sami are a singular Indigenous
group, their identity is diverse and is complicated by the fact that the treatment of
the Sami in national law across the four countries of Sapmi differs. The way Sami
identity and rights are recognised in law has wide-ranging implications for such
matters as self-determination, land rights, public support for Sdmi education, lan-
guages and cultural programming. These rights also matter in terms of the ways in
which they shape and reproduce traditional Indigenous livelihoods such as reindeer
husbandry.

The Swedish Parliament recognised the Sami as an Indigenous people in 1977
and as one of Sweden’s five national minorities in 1999.° Internationally, Swe-
den has not yet ratified the International Labour Organization (ILO) Convention
No. 169'° concerning Indigenous and tribal peoples, which sets self-identification
as the fundamental criterion for determining indigeneity and associated rights to
self-determination, land and natural resources for Indigenous peoples. In 2011, the
Swedish Constitution was amended to explicitly recognise the Sami as a people
and the importance of preserving and developing a cultural and social life of their
own. Sweden also voted in support of the 2007 United Nations Declaration on
the Rights of Indigenous Peoples (but with a note of explanation); supported the
2014 Outcome Document of the World Conference on Indigenous Peoples and has
supported several other United Nations resolutions and initiatives concerning the
rights of Indigenous peoples.!! In 2005, an expert group representing the govern-
ments of Finland, Norway and Sweden and the respective Sami Parliaments of
these countries agreed to develop a Nordic Saami Convention which would outline
joint Nordic approaches to safeguard and strengthen Sami rights to preserve and
develop their language, culture, livelihoods and community life with the least pos-
sible hindrance of national borders. This convention has yet to be ratified by all
countries and is not yet in force.

In terms of national minority rights, the state has an obligation to promote
the ability of Sdmi and other national minorities to maintain and develop their
culture and language in Sweden. However, when it comes to the expression of
the rights of the Sami people as an Indigenous people, a major distinction is
made between those Sdmi with membership in samebyar and those without. The



Rendering the invisible visible 155

term sameby (or samebyar for plural), which translates to Sami village or Sami
reindeer-herding community, is used to describe the economic and administrative
association created to organise reindeer husbandry within its geographic area.
Samebyar are not villages in the sense of being built up communities; rather, they
are an economic and administrative association (cooperative enterprise) created
to organise the reindeer husbandry within its geographic area and its members
retain certain hunting and fishing rights (but not control over fishing and hunt-
ing).!? There are 51 samebyar in Sweden covering approximately one-third of
the surface area of the country. These constitute areas/lands where the traditional
trade of reindeer husbandry is permitted and carried out (reindeer husbandry
area/renskétselomrdde). The Royal Decree of 1683 has often been used to verify
the state’s claim that the land in the north is the property of the state of Sweden.
In 2020, Sweden’s Supreme Court affirmed the Girjas Sami district’s exclusive
rights to hunting and fishing, thus concluding a 30-year struggle to control their
ancestral land.

Reindeer husbandry has great cultural and economic significance for the Sdmi
people and has been declared a matter of Swedish national interest (in the environ-
mental code), emphasising the possibility of preserving reindeer-grazing rights on
private and state-owned land, according to law. According to Sweden’s Reindeer
Husbandry Act (1971:437), the right to conduct reindeer husbandry and its related
trades is based on prescription from time immemorial and belongs exclusively
to the Sami people (as in Norway). However, only Sdmi who are members of a
sameby are, according to the act, allowed to exercise this right. As such, Sweden
has largely interpreted Indigenous rights as based on one aspect of traditional live-
lihoods. The sameby decide for themselves who can be a member. Most of the
Sami are not members of a sameby and, as such, are legally prevented to practice
reindeer husbandry and do not have hunting and fishing rights on the sameby land.
In other words, they are on equal footing with other Swedish citizens by law. The
special treatment of reindeer herders descends from the first Reindeer Grazing Act
in 1886 and has caused great opposition and division among the Sami. If one has
not inherited a right to reindeer husbandry within a sameby, it is very difficult to
become a member of one due to the shortage of reindeer-grazing lands and hence
a hesitancy of sameby members to open activities to more members; it is up to the
sameby to accept new members. On the other hand, this can also have contributed
to the fact that it still is possible to make a living from reindeer herding and there
are those who work full-time as reindeer herders. The 1971 Reindeer Husbandry
Act implemented ‘a herding fee and a voting system that favoured the larger herd-
ers; this eventually drove out the smaller herders and caused them, and subse-
quently their children, to lose the land and water rights associated with sameby
membership’.® In practice, membership to sameby is passed down to family mem-
bers.!* Further, there are state-mandated thresholds on herd size in each area which
limit the expansion of these activities. The thresholds are set with consideration
to the long-term sustainability of the grazing lands. In sum, the rights to reindeer
husbandry, hunting and fishing structure community identity and economic behav-
iour alike.
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With respect to reindeer husbandry, the application of these rights fundamen-
tally requires access to land and has led to growing land use conflicts between,
for instance, reindeer herders and mining and energy developments, the forestry
industry, private landowners in areas of reindeer winter grazing and between those
practicing small-game hunting on crown land above the cultivation line. For exam-
ple, the clear-cutting of large areas of forests has been shown to reduce tree lichen
for reindeer grazing.'> Research by Hahn (2000) finds that Sami rights have eroded
since the time of the first Reindeer Grazing Act in 1886 when the Swedish state had
a clear position on conflicts (and associated rights) that was relatively favourable to
the Sami.'® Competing land uses in these territories have increased—particularly in
the case of developments that are considered a matter of national interest, such as
forestry, energy infrastructure and mining.

While the Swedish state identified the Sdmi as a linguistic minority and as Indig-
enous rights holders stressing fishing and hunting rights alongside reindeer herd-
ing, Sweden’s Sami Parliament Act (an elected political body and a government
agency that carries out mandated administrative tasks) has its own more encom-
passing definition of who is Sami: A Sami is a person who

» considers himself/herself to be Sami (subjective), and

» ensures that he or she has or has had the Sami language spoken at home, or

» ensures that any of his or her parents or grandparents have or have had the Sdmi
language spoken at home, or

* has a parent who is or has been listed on the electoral roll of the Sami Parliament
(objective).!”

This definition includes both subjective (self-identification) and objectives ele-
ments. In carrying out its administrative responsibility of reindeer husbandry, the
Sami Parliament presents annual statistical summaries on reindeer herding and
sameby and collects data about the types of businesses its membership.!® Mean-
while, the Swedish government’s recognition of Sami rights and identity stress
the importance of cultural reproduction (language and culture rights) alongside
Indigenous rights associated with traditional activities (hunting, fishing, rein-
deer herding). Given that data on ethnicity is not collected by the Swedish state,
how can the state know that these rights are being met? How can one understand
changes in conditions over time? The following section provides an overview of
statistical studies that address the Sami in Sweden, highlighting significant gaps in
knowledge.

3.  The data landscape—what is known

There are few comprehensive statistical studies of the Sami, and in particular, a
lack of studies that examine multiple dimensions of well-being over time. The
Swedish Agency for Economic and Regional Growth has developed municipal
level well-being data, but it is not possible to distinguish the Sami people within
it.!” There are, however, smaller studies—qualitative case studies, sample surveys,



Rendering the invisible visible 157

etc—which have examined socio-economic indicators for the Sdmi and the non-
Sami populations that can offer some insights. For example, a 2015 study on the
living conditions and quality of life of Indigenous peoples included assessment of
the Sami in Sweden.?® The sample for the study was drawn from the voter regis-
tration list of the Sami Parliament of Sweden and, although limited, does provide
some important insights about the well-being of the Sdmi people.

In 2021, the Sami Parliament in Sweden commissioned researchers from Umea
University to conduct a national survey called S&miHET using the Sami Parlia-
ment’s electoral roll and the Swedish reindeer-herding register.?! The survey con-
tains questions regarding self-reported health, access to health services, exposure
to violence and discrimination, as well as Sami identity and languages. In another
project called SAmiREG, the researchers will link the electoral roll with data in
Sweden’s health registers to assess ethnic inequalities in cardiovascular disease,
cancer and mental health.

The majority of studies about Sami well-being have focused on health out-
comes, including mental health.”? A 2019 systematic review by Mienna and Axels-
son of somatic health in the Sdmi population across Norway, Finland, Sweden
and the Kola Peninsula in Russia provides a good overview of the range of health
related studies to date? as does the 2011 overview of the state of Sami health and
living conditions by Sj6lander, who together with colleagues at the Southern Lap-
land Research Department in Vilhelmina have developed a number of important
studies in this area.?* There is no official statistical data on the Sami people as busi-
ness owner managers Sami. Far more is known about those Sdmi who participate
in what are considered traditional livelihoods and who live in the reindeer hus-
bandry area situated in the Swedish parts of Sapmi, foremost the regions of Norr-
botten, Visterbotten, Jamtland and the northernmost part of the region of Dalarna,
because these activities are captured by reindeer industry codes in official statistics
(as opposed to ethnic identification). However, it has been estimated that less than
20% of the Sami population is connected to reindeer herding.?

There are several recent government-funded studies that help to fill in some of
the knowledge gaps on Sami well-being. For example, in 2015, the government
commissioned the Sami Parliament to compile knowledge about psychosocial ill
health among the Sami people in Sweden. This knowledge overview was con-
ducted to provide support to the Public Health Agency of Sweden and the relevant
county councils in work to design culturally appropriate psychological interven-
tions. In 2017, the government granted Vasterbotten County Council, together with
Jamtland County Council, Norrbotten County Council, the Sdmi Parliament and
Swedish Sami organisations SEK 3,000,000 to develop a knowledge-based net-
work about Sami health outcomes. The three-year project will be used to develop
a Centre for Sami Health, which will work to increase the availability of culturally
relevant healthcare that is accessible in the Sami language. In 2018, the Swedish
government supported a population-based study (Health and living conditions in
Jokkmokk Municipality, HALDI) led by Per Axelsson at Umeé University, which
seeks to establish the health status of the Sami and Swedish populations in the
municipality of Jokkmokk. The study will be structured in a manner that is like that
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of an earlier Norwegian health study led by the Sami Centre for Health Research
at the Arctic University of Norway (UiT)—thus facilitating comparability between
the two countries. This project and the previously mentioned studies address the
need for improved understanding of Sami healthcare needs and enhanced capacity
to deliver culturally adapted health services. However, significant knowledge gaps
remain in a wide variety of other subject areas.

The lack of statistical data on the Sami in Sweden makes it very difficult to
understand group characteristics—e.g. how many individuals self-identify as Sami
in the country—and to capture both the nature of their economic activities and
to provide an assessment of well-being and potential inequalities. For example,
within Sweden’s official statistics system (SOS system), businesses owned by
Sami people cannot be separated from Swedish ones. Hence, there are no statistics
on Sami enterprises in the Swedish statistical system, nor is data collected at the
programming level (e.g. how businesses owned by the Sdmi access government
programmes). The exception to this is data on reindeer-herding companies which
have their own identity marker in the Swedish Standard Industrial Classification
(SNI) system of the SOS. Consequently, there are far more economic studies of
Sami based on reindeer-herding identity than that of the broader Sdmi commu-
nity due to ease of identification. There are, for example, no studies or in-depth
assessments concerning economic participation of the Sami people residing in the
country’s urban areas.?® The ECRI has recommended that ‘the authorities carry out
a study on the possible needs of members of the Sdmi community residing in urban
areas, in particular in Stockholm, in the areas of education, health, employment
and housing’.?” Reindeer-herding Sami, therefore, have much greater prominence
in the academic literature on contemporary Sami conditions and outcomes. This,
in turn, shapes community identity and politics. This greater visibility can lead to
the assumption that those who practice reindeer herding are ‘true’ and ‘authentic’
in contrast to other Sami people.?

4. Improving data collection and data governance

The lack of comprehensive and comparable longitudinal data renders the condi-
tions and experiences of the Sami people largely invisible. Sweden, by law, has
specific obligations to Sami in terms of the protection of their language and culture,
to ensure that they are not discriminated against and to ensure land rights. A lack
of data on how these rights are being realised and respected makes it difficult to
know if they are being fulfilled.”” Where data does exist to serve this role, it is
often fragmented or siloed in such a way as it is not useful to inform policies. For
example, samebyar collect their own land use data in their reindeer management
plans, but there is no Swedish agency with the responsibility of publishing that
data within Sweden. Samebyar are careful about sharing and making these plans
public as they might be used by the industry or other stakeholders in a wrongful
manner. Consequently, when a local municipality makes a land plan, they often do
not know which samebyar should be contacted as stakeholders in the process (as
reported in interviews).
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Sweden is not alone in having a lack of statistical data on its Indigenous popu-
lation. In 2018, only 6 of the 12 OECD member countries with Indigenous popu-
lations collected disaggregated data on Indigenous peoples, whilst 16 collected
data on race or ethnicity and all collect data on proxies such as country of birth.*
Data collection in these countries is centralised in national statistical agencies,
such as Australian Bureau of Statistics in Australia, Statistics Canada, Mexico
National Institute of Statistics and Geography, Statistics New Zealand, and the
United States Census Bureau, which are responsible for the data on Indigenous
peoples in the population census. For many countries, this is the only source of
data on Indigenous peoples. Only few countries have sample surveys that are tar-
geted to collect socio-economic information on Indigenous peoples.?! Data avail-
ability has many limitations across OECD member and non-member countries
and many of the existing data sources are not specifically designed for Indigenous
peoples.

Within Scandinavia, both Norway and Finland also do not collect data on eth-
nicity in official statistics. In some cases, a lack of an Indigenous identifier in the
statistical system can be compensated with geographic data based on where Indig-
enous peoples live. This is only applicable in the case where there is clear delinea-
tion of an Indigenous territory with a predominately Indigenous population, which
in most jurisdictions is not the case. This approach has been utilised by Statistics
Norway, together with the Sami Parliament and the Nordic Sami Institute (Sami
Instituhtta), to develop statistics relating to residents of particular areas in north-
ern Norway that qualify for support from the Sami Parliament’s Business Grant
Scheme, despite the fact that a significant number of non-Sami Norwegians also
live in those areas. Geographical parameters are also inadequate proxies for the
Sami population in Sweden since they do not live in distinct communities separate
from the broader population. Rather, their sameby land rights relate to use across a
wide territory. Meanwhile, in Finland, reindeer herding is not solely a Sdmi occu-
pation, and as such, the system of identification through industrial codes cannot
be used as a proxy identifier. This raises the broader issue of a lack of comparable
statistics across Sapmi.

There are ongoing discussions on the need for statistics on minority and ethnic
groups in Sweden.* Participants in the study noted that they believed the collection
of Indigenous data was either not possible or difficult under the European Union’s
General Data Protection Regulation (GDPR) (as reported in interviews). Although
the GDPR does prohibit the collection of data based on ethnicity as a general rule,
it is possible to collect such data if at least one of several exceptions apply, includ-
ing where the data subject has given consent or where the processing is necessary
for research or statistical purposes and the public interest in the statistics project
clearly outweighs any potential risks or disadvantages for the data subject. Pro-
vided ethnicity data is collected under at least one of these lawful bases, it is then
subject to additional conditions and safeguards under the GDPR.* If these condi-
tions were met in Sweden with the Sami people, then the information could be
potentially collected through Sweden’s survey on living conditions which exam-
ines a range of variables over time and which would facilitate comparative analysis
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between groups. The following section elaborates on some potential avenues for
action.

5. Potential avenues for action

The landscape of data collection on Sami people and communities (and all other
ethnic minorities) are fragmented. Resources are needed to determine what is
currently captured and known and by whom and to analyse how data from these
sources could potentially be compiled in a comparable manner to develop a more
robust picture of the socio-economic conditions of the Sami people. Potential data
sources include Sami schools, centres of Sami health, the Sami Parliament, sameb-
yar, Sami business associations, municipalities, granting agencies and universities/
academic institutes. The range of actors involved presents a coordination challenge,
and there is further a need to develop guidance involving the Sdmi people, local
communities, and organisations on how data collection and dissemination might
proceed in an ethical, culturally sensitive and useful manner. University research
institutes fulfil this role in part. These efforts require long-term funding to produce
comprehensive and longitudinal data. Moreover, there is a need to better connect
these efforts and instrumentalise them to improve public policy and interactions
with industry in northern Sweden.

While there are a wide range of academic studies that examine the Sami, these
studies tend to be small in scale, with limited geographic and community represen-
tation and are rarely structured to facilitate comparisons between the Sami versus
non-Sami of outcomes or longitudinal analysis. Given the lack of official statistics
in Sweden, there is a particular need for research grants directed to fill this gap.
The public sector in Sweden finances research and development through grants
paid directly to higher education institutions and through support for research
councils, sectoral research agencies and research foundations. County councils and
municipalities also fund research, mainly in healthcare and social services. Swe-
den’s largest research funding agency—the Swedish Research Council—does not
have any targeted funding programmes for Sdmi researchers or the study of Sami.
This stands in contrast to the research granting councils of Australia, Canada and
Norway where there are specific funding streams for research on Indigenous peo-
ples and communities and, in the case of Canada, funding directed specifically to
Indigenous researchers.

Another hindrance to improved research and data on Sami livelihoods and well-
being of the Sami people is a lack of clear ethical guidelines on Sami research.
There is uncertainty among researchers on ethical guidance and how to relate to
current legislation around research ethics as well as a need for directions on how to
conduct research in a culturally appropriate manner. The need for ethical guidelines
in the conduct of research on the Sami has been raised by the Sdmi Parliaments
in Finland, Norway and Sweden; however, guidelines have yet to be developed.**
Research ethics guidelines for Indigenous research in Canada, New Zealand and
Australia serve as useful examples of how this could be pursued; however, any
Swedish guidelines need to be uniquely adapted. For example, Sami research ethics
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guidelines may be best structured to facilitate comparative research across the four
countries encompassing Sapmi. Norway’s Sami Parliament has developed ethical
guidelines on health research which could form the basis of a broader Sapmi-wide
framework.*

The Sami Parliament is responsible for the production of some statistics (e.g. on
the reindeer industry) but has limited resources and a limited mandate with which
to develop and monitor indicators in such areas as industry/business, culture and
social development. The Sami Parliament reports having difficulty fulfilling exist-
ing requirements for reporting and analysis—a point which the Swedish Office of
the Auditor General has reiterated on several occasions.* In its most recent budget
reporting (2018), the Sami Parliament has noted a growing need for data and sta-
tistics on a wide range of measures related to mining and forestry in the northern
regions, climate change impacts and the need to better understand the nature of
Sami businesses, language and culture.’” While the Sami Parliament has a voting
list of 8,700 people which could be a useful source of data, it cannot use this list to
produce statistics due to the prohibition of government agencies collecting data on
ethnicity. The Sdmi Parliament of Sweden has advocated taking on a larger role in
data collection which would require additional resources and staff. There is no res-
olution with the government on this issue. This connects to broader debates about
the importance of Indigenous data sovereignty—that is, having Indigenous peoples
in control of their own data content.’® Allocating a competency to the Sami Parlia-
ment for S&mi economic statistics and reporting for policy development and regu-
latory decision making (with resources) could include (1) a standardised approach
to reindeer husbandry plans (which describe how samebyar use land for reindeer
husbandry), which could be extended to include strategic priorities for future land
use, and (2) a report on the annual state of the Sami economy, which provides
an overview of trends in reindeer and non-reindeer related economic activities,
and that highlights best practices innovations in different categories (e.g. reindeer
herding, duodji, women, youth, etc.). A cooperation agreement between the Sdmi
Parliament and other key state, regional and local economic development agencies
(e.g. Agency for Economic and Regional Growth) on economic statistics to govern
cooperation on data and information and share expertise/secondment could support
such efforts. Such endeavours would require enhanced capacity within the Sami
Parliament to fulfil this expanded role and, in the case of reindeer husbandry plans,
would need to involve all samebyar.

Finally, there is a need to better reflect/capture Sami practices in official statis-
tics. For example, the lack of industry (SNI) codes for other Sdmi-owned compa-
nies makes it difficult to maintain and update data and to demonstrate the value of
Sami business activities. Sdmi handcrafters cannot use national statistics as a busi-
ness rationale because Sami duodji are not identifiable therein. To show the extent
of Sami entrepreneurship, a business inventory on each specific sector would be
required. Sami sector organisations have their own membership registers, but there
are many companies that are not affiliated with any trade association. Were a prefix
for Sdmi businesses and commercial activity to be added to the SNI system for sta-
tistics, relevant data could be collected and changes over time could be monitored.
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This would make it possible to describe and demonstrate the importance of Sami
businesses. Furthermore, while the Sami Parliament collect information on Sami
businesses through a voluntary process (business self-identify), this information
could be expanded by developing a searchable directory. As an example, Indige-
nous business directories have been established in Canada and Australia to increase
procurement opportunities for businesses and to increase business visibility.

6. Conclusion

A lack of quality and disaggregated data on Indigenous peoples has long been
raised in international fora such as the United Nations Permanent Forum on Indig-
enous Issues. As noted by Kukutai and Taylor in their edited volume on Indigenous
Data Sovereignty,

The absence or lack of data that reflect where and how many Indigenous
peoples there are, and how they are faring in relation to the realisation of
their individual and collective rights is directly related to the weakness of
governments and intergovernmental bodies in formulating and implementing
Indigenous-sensitive decisions and programs.*

This has raised the growing need for more effective and inclusive forms of data
collection and data disaggregation on Indigenous peoples, including measures that
could help to support the implementation of the Sustainable Development Goals in
relation to realising Indigenous peoples’ rights. This is inclusive of the collection
of data on issues that are priorities for Indigenous peoples, such as access to land
and waters and the transmission of traditional knowledge and language, which may
not be included in these mainstream frameworks. What these researchers empha-
sise is that ‘any such initiative must be firmly positioned in an Indigenous (rights)
approach, including the right of the Indigenous peoples to themselves determine,
define, and hold ownership over such initiatives and databases’.

In Sweden, genuine and equal partnerships with Sami institutions, and in par-
ticular the Sami Parliament, should be front and centre for any discussions on what
data should be collected and how it should be utilised to advance the rights of
the Sami people, if at all. This discussion includes the identification of the Sami
and how that is operationalised in statistical frameworks and discrete research pro-
jects, the priorities for Sami research and data with Sami people and organisations,
and the governance of this data (ownership and use). Reindeer husbandry land
use plans are a case in point. Samebyar presently hold their own detailed data on
land use, while the Sami Parliament has a different data set which is less detailed
and which is critiqued for representing the view of the Swedish state. These plans
are government-financed. Samebyar can be hesitant to share their detailed data on
how land is used by their herders because it can be misconstrued; reindeer herd-
ing needs to be extremely adaptable to changing conditions and data from one or
even several years does not necessarily represent future use. Furthermore, while
this data captures the movement of reindeer herds, it does not capture the depth
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of traditional knowledge which is not mapped and yet equally important to under-
standing the industry and how land is used. Traditional knowledge that has been
accumulated through a deeply historical and ongoing physical and spiritual con-
nection that the Sami have with the landscape is essential to sustainable land and
water management. However, it may not be captured through point in time data, or
consent may not be given for it to be shared in a format that is used for regulatory
decision-making. If land use is viewed as static by industry or governments and
mechanisms do not exist for control and use of traditional knowledge in regula-
tory decision-making, this could result in sub-optimal land-use decisions and ero-
sion of Indigenous rights. It is thus important to consider from the perspective
of the Sami how data can be interpreted and what restrictions and possibilities
there should be in terms of access and use. Similarly, slaughter statistics are readily
available but are also sometimes critiqued for not capturing ‘non-monetary’ val-
ues and thus framing herding as an industry as opposed to a traditional livelihood
and cultural carrier. Genuine partnerships with Sdmi people and organisations are
essential to resolving questions about what data is collected and how that data is
constructed, collected and used. As stated in the introduction, statistics construct
power relations. Through Indigenous data sovereignty and effective partnerships
there is potential to reconstruct these power relations to meet Sdmi goals for rights
recognition and well-being.
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12 Sami rights and sustainability in
early childhood education and care

Sustainability in everyday practices
in Norwegian kindergartens

Ingvild Amot and Monica Bjerklund

1. Introduction'

The chapter explores how everyday practices in Sdmi early childhood education
and care institutions (ECECs) play a role in promoting values, attitudes and prac-
tices for more sustainable communities.”> The article also underlines how Sami
ECEC practices can inspire ECECs in general how to develop a more sustainable
environment in everyday life.

Norway is founded on the territory of two peoples: Norwegians and Sami. The
Sami, the minority population, are defined as Indigenous people. The concept of
Indigenous peoples in international law underlines a strong relationship with nature
and the preservation of traditional Indigenous institutions. This distinguishes
Indigenous peoples from other minorities.’ Furthermore, Indigenous peoples share
norms and values that are important for sustainable livelihoods.* In general, Indig-
enous societies” knowledge of sustainable and resilient ways of living is often
manifested in the use of multiple natural resources and a high diversity of crops, as
well as in specific techniques and technologies for executing activities in environ-
mentally friendly and cost-effective ways.*> Indigenous knowledge can be seen as
living processes passed on from generation to generation with a close relationship
to nature, tradition and the past.° These processes retain a spiritual relationship
with nature, a continuity with a mystical past and a holistic worldview—including
environmental wisdom.

From this perspective, education is also primordial for maintaining and devel-
oping Indigenous cultures and is conceived as a learning-for-life experience often
based on learning by doing. Experiential learning is typically used, such as prac-
tical demonstrations and oral approaches through storytelling, myth narration,
metaphors and songs. Women and elders also play a special role as custodians of
traditional knowledge, culture and biological diversity.

Bearing this in mind, Indigenous environmental values can be described through
five principles that highlight the connection between the present and the past, hon-
ouring traditions leading to respect for the environment, connecting and identi-
fying with nature, seeing that health and well-being depend on the environment
and understanding that the environment provides sustenance.” Similarly, Sami
claim that their most important values are nature, use of nature, family traditions,

DOI: 10.4324/9781003220640-12
This chapter has been made available under a CC-BY 4.0 license.


https://doi.org/10.4324/9781003220640-12

Sami rights and sustainability in early childhood education 167

traditional Sami industries and the Sami language.® While the Sami concept of time
is cyclic,” Sami values can also be divided into four dimensions: traditional Sami
values, modern Sami values, contact with nature and the experience of marginali-
sation.!” These values might also be important values in the socialisation of Sami
children, which must then be also considered in their education.

In Norway, all ECECs are regulated by the Norwegian Framework Plan for
Kindergartens."! This plan lays down statutory regulations for kindergartens based
on the act relating to kindergartens (the Kindergarten Act)'? and the UN Conven-
tion on the Rights of the Child (UNCRC)."* The regulations for operating ECECs
lay down specific values, which are connected to the development of sustainable
communities, starting at the first step along young children’s educational path. Spe-
cifically, it is noted that ‘Kindergartens shall promote democracy, diversity and
mutual respect, equality, sustainable development, life skills and good health’.'*
According to these regulations, sustainability is, therefore, an important subject in
Norwegian ECECs where children shall learn to ‘look after themselves, each other
and nature’.’> Concomitantly, this also means that Sami ECECs play an important
role in promoting values, attitudes and practices for more sustainable communities.

In addition, the Norwegian legal framework includes regulatory instruments that
establish that the government has a particular responsibility for safeguarding the
interests of Sami children and their parents. This includes Article 108 of the Norwe-
gian Constitution,'® which stipulates that the authorities shall create conditions ena-
bling the Sami population to preserve and develop their language, culture and way of
life. Concerning education, it can also be inferred from Indigenous and Tribal Peoples
Convention (No. 169), which was adopted by Norway in 1990, that the government
should guarantee that Sdmi communities ‘have the opportunity to acquire education
at all levels on at least an equal footing with the rest of the national community’ while
at the same time ensuring that ‘education programmes and services are developed and
implemented in cooperation with them to address their special needs’."” According
to the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),
which Norway adopted in 2007, this also means that education programmes and ser-
vices shall incorporate Sami ‘histories, their knowledge and technologies, their value
systems and their further social, economic and cultural aspirations’.'®

In effect, these provisions are further specified in the regulations for the Frame-
work Plan." In the Framework Plan, it is noted that,

On account of the special rights extended to indigenous peoples, Norway
has a particular responsibility for safeguarding the interests of Sdmi children
and their parents, cf. Article 108 of the Norwegian Constitution, Article 30 of
the UNCRC and the ILO Convention.?® Sami kindergarten children shall be
supported in preserving and developing their language, their knowledge and
their culture irrespective of where in Norway they live.

The framework also establishes that ‘Sami kindergartens shall promote the chil-
dren’s Sami language skills, strengthen their Sami identity, and promote Sami
values, culture and traditions’.?! It also provides general pedagogical guidelines
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including the requirement for kindergarten to ‘adopt traditional learning and
working methods on the children’s terms and in a present-day perspective’. As
for sustainability, the framework plan also states that Sdmi ECECs ‘shall build
on a Sami understanding of nature to help ensure that the children can live in har-
mony with nature, make use of and harvest the land and develop respect for natural
phenomena’.?

However, a recent study from NORCEZ? points out that ECECs find ambiguities
in the terms used in the Framework Plan for the Norwegian Kindergarten relating
to the content of Sami ECECs. In addressing terms such as ‘Sdmi understanding
of nature’, resources are needed to provide more content and recommendations
for practice in the ECECs. In other words, the Norwegian Framework Plan does
not further specify how Sami education and pedagogy should be implemented in
practice, which also translates in the feeling of teachers working in Sdmi ECEC
being ‘trapped between demands made by the national curricula and their desire to
implement culture-based teaching’.*

This chapter aims to show how terms from the Framework Plan are turned into
practical work to ensure the development of a Sdmi understanding of nature and
sustainability in Sdmi ECECs. In other words, this chapter discusses how Sami
ECEC practices contribute to a more sustainable community by addressing the
following research question: How do Sami ECECs’ practices aim to contribute to
a more sustainable community and a Sami understanding of nature and sustain-
ability? In this context, the chapter mainly focus on sustainability in nature and
the environment and on social inclusion and culture. For this purpose, the chapter
briefly presents the background of and historical lines for this study and describes
the theoretical and methodological perspectives at the heart of this analysis. Sub-
sequently, the following sections describes its findings and then discuss in which
ways ECECs contribute to foster sustainable education for the Sdmi communities.

2.  Background: Sami ECECs in Norway

In 2016, almost 1,000 children were attending Sami kindergartens in Norway.?* In
recent years, the number of Sami kindergartens has increased, and in 2019 there
were 65 establishments that were either Sdmi kindergartens or had a special Sdmi
department. The Regulations for the Framework Plan lay down that

all children shall learn to look after themselves, each other and nature. Sus-
tainable development covers the natural environment, economics and social
issues and is key to preserving life on earth, as we know it. Kindergartens
therefore play an important role in promoting values, attitudes and practices
for more sustainable communities.?

As already mentioned, the Framework Plan also states that Sami ECECs ‘shall
build on a Sami understanding of nature to help ensure that the children can live
in harmony with nature, make use of and harvest the land and develop respect for
natural phenomena’.?” According to these regulations, sustainability is therefore
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an important subject in Norwegian ECECs where children shall learn to look after
themselves, each other and nature.

In general, environmental education is becoming an increasingly important
learning area in ECECs and resonates with a wider acknowledgement of and appre-
ciation for the role of knowledge in early childhood education.”® There has been
an increase in sustainability issues in early development research over the last dec-
ade.”” Most research on children’s understanding of the natural environment has
been conducted on children living in urban contexts, often close to universities.*
However, little research has been conducted on the usefulness of early childhood
education programs that focus on environmental sustainability in the context of
ECECs.*! One study does, however, show that children attending ECEC develop
more nuanced understandings of the environment through systematic pedagogical
approaches teaching them how to take care of nature.? Another study of children’s
awareness of the environmental components in sustainable development in Nor-
way also shows that children in general are most aware of the importance of cor-
rectly disposing waste.** They are also concerned about the negative consequences
of cutting down animals’ forest habitats and air pollution from fossil-fuel vehicles.
Some research has been conducted on the traditional approach to ecological aware-
ness in different ethnic groups.**

However, the authors have not been able to locate research on Sami ECECs’
emphasis on environmental sustainability, other than Nutti’s study which shows
how Sami teachers ‘between demands made by the national curricula and their
desire to implement culture-based teaching, but . . . nevertheless had many ideas
for themes via which culture could be linked to teaching’.3® This might indicate
that the national curricula is not perceived as sufficiently open for the Sdmi teach-
ers to conduct education in accordance with the Sami population’s own needs and
culture. In this regard, the following study is an attempt to fill in this research gap.

3.  Theoretical perspectives and methods

The authors find support for this research in a socio-cultural perspective on learn-
ing.3¢ Learning and taking part in knowledge development depends on cultural
context. Humans are cultural beings who interact and reflect with others in eve-
ryday activities. Socio-cultural perspectives on learning and human thinking and
action are concerned with how individuals and groups acquire and exploit physi-
cal and cognitive resources. The main issues here are what can be achieved in a
culture or society and what can individual members manage to do: How is collec-
tive knowledge reproduced in individuals, and what parts of collective knowledge
will the individual come to master? Learning from a socio-cultural perspective
means focusing on (1) the development and use of intellectual, psychological and/
or language tools; (2) the development and use of physical implements or tools;
and (3) communication and the different ways people develop types of collabora-
tion in their collective everyday doings. These three aspects interact, where socio-
cultural resources are created and passed on to children through communication.
In a socio-cultural perspective, it is not possible to avoid learning; the question is
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rather about what the child learns. Learning means taking part in the imparting of
knowledge and skills and developing the ability to use them productively in new
social practices.

This chapter is empirically based on group and individual interviews with Sdmi
ECEC practitioners that were conducted during the project Sami ECECs as a
health-promoting arena, where the main focus was on Sdmi ECECs promoting of
children’s well-being.

This study has been conducted in Sami ECECs that were established to ensure
the specific rights of Sdmi children. Sami children live all over Norway and just a
minor portion of them attend specialised Sdmi ECECs. The authors have no data
to show how Sami or other Norwegian ECECs in general work to promote Sadmi
values and contribute to a more holistic perspective on nature and sustainability.

Seven ECECs participated. As they were spread around different regions of Nor-
way, they offered varying research contexts. Some were in local Sdmi communities
in the north, and some were ECECs in more populated areas: three urban (>20,000
inhabitants) and three rural (<5,000 inhabitants). The study proposal was approved
by the Norwegian Centre for Research Data (NSD) and the project complied with
the ethical guidelines established by the National Committee for Research Ethics
in the Social Sciences and the Humanities (NESH) (2018).3” An information and
invitation letter that was sent to the ECEC directors was approved by the local
authority and distributed to the staff. The staff were anonymous to us until they had
given their consent to participate and the parents had consented on behalf of their
children. Participation in the study was voluntary.

The analyses are conducted by stepwise-deductive induction as a qualitative
research strategy. In this approach, the qualitative research was aimed ‘at develop-
ing concepts, models, or theories according to a paradigm that gradually reduces
complexity’.3® It is grounded on an inductive principle, meaning that the analy-
sis began with raw data and then moved towards concepts and theories through
incremental deductive feedback loops. A focus on sustainability was grounded in
the data, as this appeared to be an important issue when it comes to how the staff
described the Sami ECECs as health-promoting arenas. To synthesise the excerpts
presented in the data material (relevant due to their focus on sustainability), they
were grouped under inherent terms as ‘in vivo’ codes. The next step was to sort
this material into empirically based focused codes and then into three main catego-
ries to show how sustainable practices are conducted in ECEC practice: (1) myths
and narration, (2) traditional knowledge passed from one generation to the next
and (3) Sami markers.* During this process, the authors knowledge on substantial
perspectives about sustainability and Indigenous lifestyle increased, and inductive
categories were developed.*

From a methodological perspective, this study also carefully took into consid-
eration historical and personal background that may influence research linked with
the subject of Sami right and culture. Since only one of the two researchers leading
this study is Sami, it has been crucial to treat this subject area with respect and
to bear in mind the historical fact that research and the school system have been
part of the colonisation of the Sami people.* Together with most other Indigenous
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peoples, Norwegian Sami share a history of forced cultural assimilation and a
recent history of political mobilisation and revival. The colonisation and assimila-
tion of the Sami people culminated in the nation-building policies primarily based
on monocultural norms, called Norwegianisation. Due to the assimilation policy
and colonisation processes, the Sami population has not have been able to pro-
mote their own understandings of sustainability and nature in institutions created
in a Norwegian context. This include those related to Sami education such as the
ECECs, which is the object of this study.

4.  Findings

The ECECs, spread around Norway, have a variety of environmental and geo-
graphical conditions: from being in the centre of big towns, depending on buses for
access to nature, to locations close to the woods, mountains, fishing spots and other
natural resources. Different environmental conditions mean different challenges
when conducting what is often referred to as Sami pedagogy. Even so, there are
also many similarities when it comes to how the staff aimed to contribute to a more
sustainable community and a Sdmi understanding of nature and sustainability.

What this study’s findings demonstrate is that the staff in Sdmi ECECs promote
values, attitudes and practices for more sustainable communities by integrating
traditional Sami culture in their ordinary everyday pedagogy. In addition, they also
adapt traditions to fit the different ECECs’ environments and contexts. The find-
ings are divided into three categories showing approaches to pedagogical practises
promoting sustainability: (1) myths and narration, (2) traditional knowledge passed
from one generation to the next and (3) Sami markers.

All three categories are related to protecting nature and sustainability. Primarily,
protecting nature and sustainability appears to be the essential theme in the find-
ings and is the overarching perspective in the pedagogical practices used by Sami
ECECs. The informants state that the most essential value base in the ECEC is
awareness of and respect for all life on earth and not overusing natural resources.
As one informant puts it,

It’s also about taking care of nature, not leaving our carbon footprints. . . .
Just this thing about life and death, I mean experiencing good and bad things
that happen throughout the seasons. Coming across dead animal carcasses,
that and hunting. Gathering, harvesting. That this is part of us, it’s not some-
thing unnatural. Rather it’s a natural part of being human and living on earth.
But still, we must respect all living beings.

In other words, the value base in the ECEC is about learning to live in nature and
manage natural resources in a sustainable way. When the staff explain how they use
natural resources by harvesting potatoes, collecting seaweed and gathering fruit,
berries and grain for one’s own use, they are implicitly imparting the sense of close
contact with natural resources. Fishing is also mentioned by several ECECs as an
important resource. All the ECECs make it a priority to be aware of butchering
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reindeer and utilising the meat, intestines and hides of reindeer in the traditional
way. One of the staff member says, for instance,

Reindeer butchering is an annual ECEC activity every autumn. In recent
years we have taken the children on overnight trips for this. Afterwards they
prepare various Sami dishes in the ECEC, and in accordance with tradition
they use the whole animal. They prepare not only meat dishes, but for exam-
ple also food made from animal blood. The children ask for pancakes mixed
with animal blood in the ECEC.

In this processing of reindeer meat, the staff also tell us that they adapt to recent
Norwegian food traditions, such as using reindeer meat in tacos served in the ECEC.

One of the staff members who belongs to an ECEC which focuses on presenting
its education philosophy in a global context describes how they highlight sustain-
ability thematically:

How to work with this idea about sustainability? It can be a bit hard to
understand. So we need to help the children understand that this is not only
about Sami ECECs. We have to think holistically. We have to think about
and include everyone. Everything is connected to everything. We’re really
dependent on playing on the same team with everyone else. That we can
make the children understand that we’re mutually dependent on each other.
So, we often look at the globe: there’s Africa. How do people live in Africa?
What kind of challenges might they have that we don’t? So, we expand the
children’s horizon, but remain anchored in Sami values and ways of thinking
without losing ourselves when considering others.

In this context, the educator explains the importance of connecting Sami traditions
with the concept of sustainability, describing it in this way:

We often tell children that we must not overconsume and pollute. We knead
this in with the themes we’re working on. Because this is so obvious today.
Sustainability and pollution are so relevant today. But these are words the
children don’t really understand. So you need to bring it down to earth. Like
making up fairy tales about pollution and sustainability. Make fairy tales, use
concrete objects with them. And then you need to present this to the children
in a good, understandable, and very concrete way.

As described here, many of the ECEC staff members relate this focus on sustain-
ability to traditional ways of presenting existential and salient topics to the children
in connection with their upbringing and cultural identity.

4.1 Mpyths and narrations

While the Sami markers make a visible connection to the Sami inheritance, the
use of mythical narrations and storytelling brings the Sami culture to life as they
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are intertwined in the daily activities as a kind of life perspective, focusing on the
importance of the interdependence between human beings, nature and religion. In
one of the ECECs, the educator stated,

Today, when out walking and after taking a break, when we were emptying
the rest of the coffee, which was still warm, I said ‘Now you need to watch
out, because now I’m pouring out warm coffee or warm water here’. And this
of course means I’'m telling the ‘subterrestrial’ so they won’t get warm coffee
over them. And it’s that type of thing. We put them into so many stories, and
there are many Sami tales where the mythical subterrestrial help us humans.

Here the mythical stories are connected to everyday practice, thus vividly illustrat-
ing the Sami culture’s clear focus on the connection between humans and nature.
In this context the staff also talked about how these tales function as methods for
supporting the children’s upbringing:

The telling of fairy tales is part of children’s upbringing, at home and in the
ECEC. Scaring the children is putting it too simply. So, they don’t do what
they might have wanted to do. We have to spend a lot of time on under-
standing the underlying intention. It’s part of the culture that we can say has
worked, and that it is also done with a touch of humour: that the children
know it’s really nonsense. But they still develop respect and don’t go into the
river because they know Stallo* is there. They can be caught by the current.

In small everyday actions, the mythical narratives are linked to the activities in the
ECEQC, as one of the educators tells us when describing what they did when remod-
elling their physical-activity room,

We asked the room for permission to build, you know, a play corner in the
room, where the youngest can wander in and out. In this nook we have vari-
ous animals from Sami mythology, and things that are found as part of the
fauna and flora. The fox, wolverine, wolf, bear and reindeer. In this way the
children can go and feel the hide of the various animals, sense them.

The mythical narratives are clearly present in the everyday chores, while the staff
attach varying degrees of importance to specific activities that bring Sdmi mythol-
ogy to life:

Today I arranged a meditation journey with the children. I told the children
that today we’re going to travel with our thoughts. [In a secretive voice.] Then
they lie there, and I take them on a drum trip where I joik [joik: Sadmi song
or singing] softly. And then I guide them through the animals we can meet:
reindeer and a Sami goddess. Then we sit up afterwards. And hold hands in
a circle. And I interview the children, one by one. I ask them if they would
like to share what they encountered on their trip. ‘Yes’, a boy said. ‘Today
I met Jesus on my trip’. Then he told us in detail about Jesus. And I turn to
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the next child. She had met Sarakka. We have talked a lot about the goddess
in the ECEC. And Sarakka caressed her chin. I tell them ‘Do you know what
I saw; Sarakka told me that I needed to put my ear close to the ground. And
there, there the Wind God had hidden. And the Wind God breathed lots of
new energy into me. And the Wind God told me that the children in the Sdmi
ECEC were really good at going on meditation trips’. So I take things and
bind everything together. It’s a great way to work with children!

All this shows how mythical narratives work as part of the upbringing itself—in
teaching what is perceived as right or wrong—but they also function as a link
between humans and nature and as a reinforcement of human responsibility for lis-
tening to and looking out for the forces found in nature. Several ECECs report how
older generations, such as grandparents, bring mythical narratives and traditional
knowledge into the ECEC.

4.2 Traditional knowledge passed from one generation to the next

This category underlines the importance of family ties. As one of the informants
states,

I just have to listen to the grandparents, because that’s what we grew up
knowing, that they have power and are powerful.

Several of the staff highlight the relevance of incorporating the older generations
when working on preserving and developing Sami culture in the ECEC. In the
words of one of them,

Grandmothers have also been invited into the ECEC with traditional knowl-
edge, for example sewing skaller (traditional Sami footwear).

Here it is also important to note the Sami perspective on raising children in the way
that participation is encouraged, where the focus is on learning by doing and using
real tools and natural materials in play and activities. They all describe how tradi-
tional activities with the children tend to stand out as the opposite of the traditional
Norwegian ECEC, as one staff member says,

Sami children do not use play kitchens—they take part in the activities in the
kitchen. They are accustomed to taking part in preparing food. This is part of
our educational philosophy, that the children take part in what we do.

There is a common expectation and descriptions of how children learn by doing, by
participating in adult work and work processes:

Children are allowed to take part in adult activities and work processes.
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This way of working in a didactic way is linked closely to what is described as
closeness to nature and coping on one’s own:

It is special for our ECEC that the children learn how to handle a knife, and
that they can start a fire. Yes, and managing outdoor life, or managing life.
And to be independent.

The goal of autonomy and the ability to support oneself recurs in many statements,
and in various ways this is emphasised using Sami markers in the ECECs.

4.3 Sami markers

When the staff in the Sami ECECs focus on sustainability and traditional know-
ledge, they are engaged in how Sami markers underline the connection to Sami
traditions and Sami culture.

Bearing in mind that the ECECs are spread across Norway, the opportunities for
experiencing the local sense of Sami belongingness vary widely. In ECECs with
less natural contact with nature, extra importance is attached to making Sami cul-
ture visible in the physical indoor environment by, for example, having a rocking
reindeer instead of a rocking horse, having a lavvo (Sami tent) and sleigh indoors,
and generally making very many Sami artefacts available to the children, including
posters on the walls, the use of colours and dolls with kofer (Sami costumes). They
describe how Sami ECEC educational philosophy is an identity marker that is close
to mythology, nature and traditions:

We have to create the optimal spaces. We have reindeer hides, we have sheep
fur, we have loads of Sami props on the walls. We have drums. This week we
worked a lot with images of gods—goddesses and gods—in Sami mythol-
ogy. We have posted images of gods, the children are allowed to draw pic-
tures of gods, and we have arranged an art exhibition and hung pictures of
gods on the walls in the section.

The technological world has also gained a foothold in the Sami ECECs. One of the
urban ECECs told us how they used YouTube as a source to expand the children’s
repertoire of Sami belonging by searching for and showing video clips of Sami
things.

5. Discussion

Through the research question, we have explored how Sami ECECs’ practices aim
to contribute to a more sustainable community and a Sami understanding of nature
and sustainability. From international law we know that the concept of Indigenous
peoples underlines a strong relationship with nature, the preservation of some tradi-
tional institutions (including reindeer herding) and other land and water uses. This
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distinguishes Indigenous peoples from other minorities. In this chapter we have
pointed to the overarching perspective on environmental sustainability as a main
value in the Sami ECECs’ pedagogical work. Furthermore, we have described how
this perspective enters the practical work by using myths and narrations. Having
a focus on how traditional knowledge passes from one generation to the next and
Sami markers seems to be essential in facilitating Sdmi values and traditions. In
this discussion, we will focus on the way pedagogical work for a sustainable com-
munity takes form.

5.1 From policy to pedagogical practice

Educational institutions are important arenas for decolonisation efforts and serve as
a counterbalance to colonisation, both within and outside the ECEC.* At the same
time, Sami ECECs are governed by the same laws and regulations as Norwegian
ECECs, but they have their own description in the Regulations for the Framework
Plan (2017).** Decolonisation in ECECs might take place on many levels, one of
them being how the teachers transform laws and regulations into pedagogical prac-
tices that aim to impart a Sdmi-culture-based perspective on sustainability.

ECEC teachers’ didactics and approaches to teaching have great impact on their
practices. The Kindergarten Act (2005) and the Framework Plan (2017) underline
the Sami children’s right to learn about their Sami culture and inheritance.* The
staff put much effort into constructing the children’s knowledge of Sdmi culture by
focusing on environmental sustainability, with close connections to social inclu-
sion in the Sdmi community. These aspects are closely linked to the values pro-
moted in ILO Convention No. 169 that establishes the right of Indigenous peoples
to have control over their social and cultural development.*

Bearing this in mind, the authors examine the findings through a socio-cultural
approach and highlight Indigenous environmental values while also pointing out
some challenges and limitations in the study. It seems that the ECEC staff in this
study are mainly impacted by the statutory use of Framework Plan in their prac-
tices, as they engage in activities described there (for example, to ‘make use of and
harvest the land”). The right of the Sami to education as defined in ILO Convention
No. 169*" is hence implemented on a practical level in the ECECs in this study
through national law (the Kindergarten Act).

At the same time, there is a missing link between the national and international
regulation of the Sami ECEC and the everyday practice. The teachers strive to fill the
missing links by implementing their knowledge of Sami culture and practices concern-
ing nature and sustainability in the education practice. They develop Sami didactics
that frame sustainability. Yet the teachers have little or no guidance from pedagogy in
mainstream ECECs in making the pedagogy Sami. However, this is an important issue
because adopting mainstream pedagogy will also imply a risk of colonisation of the
Sami ECEC, which translates in their feeling of being trapped between the require-
ments in the national curricula and the desire to implement culture-based teaching.*®

At the same time, this study also shows how the informants interpret and trans-
form cultural knowledge into pedagogical practices according to connection to
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nature and environmental sustainability. The autonomy of the staff seems to grow,
and the cultural heritage they activate generates a culturally adjusted pedagogy
implying a decolonisation of the pedagogy.® In this regard, this chapter describes
the way staff members communicate about the Sami culture and traditions to a
socio-cultural approach to learning.® Through myths, narrations and the active
use of the Sami language, they stimulate children’s intellectual, physiological and
Sami-language development. Sdmi markers, tools and handicrafts accentuate cul-
tural identity and values. The transfer of Sdmi knowledge provides platforms for
managing life, being independent and generating cultural heritage for the children.
These aspects interact. Socio-cultural resources are created and passed on to chil-
dren through communication, learning by taking part in the imparting of knowl-
edge and skills, and developing the ability to use them productively in new social
practices, such as when they serve reindeer meat in tacos, use snowmobiles and
search YouTube for a variety of examples of Sami life. In a way, by using and inte-
grating sustainability education with the creative and expressive myths, art and
music (joik) in Sami culture, a holistic picture of sustainability is presented to the
children.”!

Culture-based teaching gives Sdmi children the opportunity to learn about their
heritage and thus gain a strong Indigenous identity. In this socio-cultural learning
process, it appears to be essential for the staff to mediate sustainable ways of living
by passing on knowledge of how humans and the ecosystem are linked together.*
For example, by warning the ‘subterrestrial’ of the hot coffee and highlighting a
holistic worldview, the staff make the Indigenous culture of the Sami people part of
the daily life in the ECEC and in that way they intertwine their daily practices with
a societal foundation based on Sami values. In the excerpts from the interviews,
staff members exemplify how they stress the importance of preservation of bio-
diversity and regenerative capacity and emphasise the importance of reusing and
recycling nature’s resources. All this is then clearly linked to Morelli’s operation-
alisation of environmental sustainability.”® He describes this as a three-legged table
comprising environment, economy and society. There is a dualistic relationship
between human beings and the ecosystem they inhabit, serving as the foundation
for a responsible socio-economic system. The informants in this study seek to bal-
ance this relationship in practice in their everyday life in ECEC.

5.2 From Sami traditional areas to urban areas

Mainstream understandings of pedagogical strategies that encourage sustainability
in ECECs are often based on instrumental program approaches® and in cities close
to universities.” However, this study, covering the long country of Norway, reveals
that different contexts requires different practical arrangements, which should
allow that sustainable pedagogy in Sami ECECs support the building of a personal
and political identity of Sami children as members of an Indigenous people.* In
this regard, all the Sami ECECs strive to fulfil the requirements in the national
curricula while also seeking to adapt the daily practices to fit into the local environ-
ment. For this purpose, when access to nature is limited, the staff uses Sdmi outdoor
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gear indoors and tries to build a sense of belonging to the Sami markers in other
ways than the Sdmi ECECs located in established Sdmi districts. In addition, the
ECEC teachers model sustainable practices concerning food traditions by teaching
children to exploit all parts of the reindeer for food production and by supplying
the children with toys based on natural materials to use in their play. Using all parts
of the reindeer and harvesting food in nature might also be linked to economic sus-
tainability by addressing the level of (over)consumption in modern society.
However, ECECs in big cities do not have the same opportunity as ECECs in
Sami core areas to participate, for example, in the reindeer slaughter. The inform-
ants solved this pragmatically by buying slaughtered reindeer meat: Sustainability
practices are therefore adapted to the context of the ECEC and unite old traditions
with today’s possibilities in rural and urban areas. Yet this also highlights educators’
challenges when trying to follow Sami traditions in an urban environment, while
those children who grow up close to traditional Sdmi areas retain traditions much
more naturally.’” This can affect the children’s identity as Sami and undermine their
legal rights as Indigenous people. An innovative way to address this is to allow
children from Sdmi ECECs in an urban context to travel on cultural trips to Sapmi
to experience their own language and culture in the north, as already practiced in
some Sami ECECs in Norway. It must be taken into consideration that this is an
expensive practice, often depending on governmental funding to make it possible.®
The findings constitute a counterbalance to the exotification of Sdmi culture.
There is variation in how the Sami ECECs teach children to be self-reliant and to
look after each other and nature and in how these ECECs promote values, attitudes
and practices for more sustainable communities. Nonetheless, there are undeniable
similarity in how the staff in ECECs underline the sustainable perspectives based
on so-called Indigenous environmental practices.”® Examples of these are how
elderly people in our data actively participate in some of the Sdmi ECECs in our
samples (as paid ‘Sami grandmothers’) and how myths and narrations focus on the
connection between present and past and the holistic approach to life and nature.
Respect for traditions leads to knowledge of handicrafts and the ability to work
with tools. Having a high degree of respect for the environment requires a keen
focus on connecting and identifying with nature, as health and well-being depend
on the environment. Nature and sustainability are parts of Sdmi culture and identity
and play an important role in the quality of life.®® However, arguments concerning
a special relation to nature do not always rely on a real relation to nature but are
more about building a personal and political identity as an Indigenous people.*
The ECEC staff discuss with the children how different cultures have different
approaches to sustainability practices and to the environment. In this way, they do
not stop at presenting Indigenous perspectives on sustainability; they also have a
multicultural approach—preparing children for a global and diverse society.

6. Conclusion

Some of the major global challenges in our time, such as global warming and cli-
mate change, require cooperation across established cultural and national divisions.
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Indigenous peoples’ perspectives are an important part of understanding what these
challenges entail.? In this regard, international and national law®® supports in some
extents the right of the Sami to their own education, which also mandates that Sdmi
ECEC shall focus on sustainability and the relationship with nature. The future
trend is that all areas in society—both the majority population and Indigenous
peoples—will increasingly focus on sustainability issues as well.** In this context,
Sami perspectives and the way Sami kindergartens highlight sustainability in a
holistic perspective can be a guide for how ECECs in general can draw attention
to this subject area.

There is no single education and learning model for environmental sustainabil-
ity in the international and national regulations of education for sustainability. Each
community should tailor content to the interests of its inhabitants.®> In general,
ECECs have a clear role in preparing current and future citizens and in aiding
societies to make the necessary transitions to sustainability.®® Orienting children
in ECECs towards sustainable development must begin from birth, both at home
and in the wider community. Both the international and national legal frameworks
mentioned here must be addressed holistically. They need to be translated into the
ECEC context, to reflect culture, ethnicity and Indigenous rights, to support chil-
dren’s right to participation and to be fulfilled as they are intended. That education
for sustainability based on the exercise of discretion in the interpretation and appli-
cation of the legislation is thus both a challenge and a strength.
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13 Sami rights in the sustainable
transition—concluding remarks

Christina Allard

1.  Introduction: connecting Sami territorial rights, sustainable
development and SDGs

This chapter brings some of the topics addressed within the chapters of the book
to the forefront, topics that have united across the texts. Before embarking on that
voyage, it is necessary to sketch a context to the connections between Sami ter-
ritorial rights, sustainable development and the Sustainable Development Goals
(SDGs).

Ancestral lands are fundamental for Indigenous peoples—any threat to their
ancestral lands is a threat to their way of life. Thus, the protection of their territories
is of utmost importance to Indigenous peoples. Within this vein, Indigenous peo-
ples have unique and sacred relationships with their lands, territories and resources,
and these relationships are essential to Indigenous peoples’ survival, identities and
well-being.

The United Nations Declaration on the Rights of Indigenous Peoples' (UNDRIP)
recognises the importance of land for Indigenous peoples and affirms their right to
own, use, develop and control their lands and resources. The UNDRIP includes the
rights to maintain and strengthen their spiritual, cultural and economic ties to their
lands, as well as to participate in decision-making processes that affect their lands
and resources.? Indigenous peoples’ connections to land are based on their deep
understandings of the natural world and the interdependence between humans and
the environment. Any infringement on Indigenous peoples’ land rights is a viola-
tion of their human rights and undermines their ability to maintain their cultural
identity and ways of life.?

The International Labour Organization (ILO) Convention No. 169,* which Nor-
way has ratified but Sweden and Finland still have not, also stresses the importance
of recognition and protection of rights pertaining to traditional territories.® The
UNDRIP and ILO Convention No. 169 are the most comprehensive human rights
instruments relevant for illuminating the fundamental importance of recognising
rights to land and waters for Indigenous peoples, including for the Sami in Scan-
dinavia (Norway, Sweden and Finland). In this concluding chapter, the concept of
‘territorial rights’ is applied as an umbrella term for Sami traditional activities—
such as reindeer herding, hunting and fishing—that take place on Sami ancestral
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lands.® These continued Sami traditional activities, are also protected as cultural
rights under article 27, the International Covenant on Civil and Political Rights
(ICCPR),” since ‘culture manifests itself in many forms, including a particular way
of life associated with the use of land resources’, and is especially true with respect
to Indigenous peoples.®

Due to multiple pressures over the last century, Sami access to reindeer-grazing
areas has diminished; industrialisation, infrastructure development and climate
change are the primary factors behind this phenomenon. Warmer winters have led
to an increase in snow and ice formation, making it challenging for reindeer to find
food, and building of roads, mines, and wind farms has also fragmented the natural
habitat, making it difficult for the animals to move and find new grazing grounds.
Combined, these factors have severely impacted traditional Sami reindeer herding
ways of life and are threatening the cultural identity of the Sami people.

A recent study mapping cumulative pressures and climate changes in northern
Norway, Sweden and Finland concluded that 60% of the lands designated for rein-
deer grazing were affected by multiple land use pressures; even more concerning
is that only 15% of this vast area remains undisturbed from competing human land
uses.” The pressures included in the analysis were intensive forestry, land-based
industrial facilities (e.g. wind power, mines), road and railway networks (includ-
ing other types of human infrastructure), outdoor tourism, predator presence and
temperature change.!® These infrastructures and other types of pressures are frag-
menting the landscape, making it more difficult to access available grazing areas.
Herders are, as a result, increasingly forced to use trucks to move reindeer between
pastures, causing, in turn, changes to their traditional practices. Due to multiple
pressures and decreasing grazing lands, the adaptation capacity and flexibility of
options for the reindeer herders are seriously diminished."

Thus, the cumulative effects of existing and planned industries and other com-
peting land and water uses are real and pressing; land use conflicts are by no means
declining. Moreover, conflicts over land in northern Scandinavia are expected to
increase due to the ongoing sustainability transition for combating climate change
(commonly referred to as ‘green transition’), which will intensify the cumulative
pressures and further reduce grazing lands; new ‘green’ projects require lands for
their industries and infrastructure. This sustainability transition is increasingly
referred to as ‘green colonialism’ by Indigenous politicians and individuals.'? The
notion of green transition instead reinforces existing power imbalances and may
further result in the displacement and marginalisation of Indigenous communities
that have been sustainably managing their lands and resources for generations.

The diminishing lands for reindeer herding in northern Scandinavia have signif-
icant implications for sustainable development. Following the Brundtland report,
sustainable development aims to meet the needs of the present without compromis-
ing the ability of future generations to meet their own needs. The reindeer herding
livelihood, including hunting and fishing, has been an integral part of the Sami
culture and heritage for centuries. Not only does the loss of grazing lands affect the
livelihoods of the Sami people, but it also poses a threat to the sustainability of the
entire region’s ecosystem. For example, reindeer herding is often seen as a means
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to preserving the mountain landscape in accordance with national environmen-
tal objectives of Sweden and Norway, and free-ranging grazing may counteract
climate-driven changes on vegetation.!*> The Sami people have developed unique
knowledge and practices for the management of the natural resources and ecosys-
tems that are critical for the sustainability of the region. Therefore, it is essential to
recognise the role of Sdmi communities in sustainable development and the man-
agement of natural resources and biodiversity, as well as to support their efforts to
maintain their traditional livelihoods and culture.

The 17 Sustainable Development Goals (SDGs), established by the United Nations
in 2015 to address global challenges, not the least to eradicate poverty, are intercon-
nected and aim to balance economic, social and environmental sustainability while
ensuring that human rights are respected, protected and fulfilled. The SDGs connect
sustainability issues with human rights objectives, which is of the utmost importance
for Indigenous peoples and not least because they face specific social, economic
and environmental vulnerabilities and unique challenges related to cultural preser-
vation and the recognition of territorial rights.'* The individual SDGs recognise the
importance of Indigenous knowledge, rights and participation in decision-making
processes, ' but there are critiques about how they have been implemented and given
effect so far.!® Indigenous peoples have a wealth of knowledge and practices that can
contribute to sustainable development, including traditional ecological knowledge,
and their involvement is crucial for the effective implementation of the SDGs.

This takes us to the aim of this concluding chapter; based on the different contri-
butions within this book, this last chapter addresses topics that have united across
the texts and highlights the progress and challenges faced in the Scandinavian
states to secure the rights of the Indigenous Sdmi people in a broader sustainability
context. This exercise is done through illuminating three themes that ‘stood out’ in
the chapters: (1) the increased significance of human rights law, (2) competing land
and water uses within Sami territories, and (3) Sami invisibility within the larger
society. The following text unfolds accordingly and lastly provides both a brief
conclusion and discussion.

2.  Increased significance of human rights law

This section highlights the increased significance of international and domestic
human rights in Norway, Sweden and Finland in dealings with Sadmi territorial
rights. Several authors have addressed and commented on this potential shift emerg-
ing in domestic case law and in relation to mapping of rights in Finnmark, Norway.
This has great importance for solving cases mindful of Sami as an Indigenous
people and may tip the scales in the favour of the Sami party, as well as in issues
concerning competing interest with ‘green’ industries. One part of this alleged shift
is that domestic courts, to a larger extent than before, interpret and apply consti-
tutional provisions and international human rights law. This is shortly addressed
in subsection 2.2. The Swedish Girjas case in 2020, in which the Supreme Court
stated that certain parts of the ILO Convention No. 169 were binding despite Swe-
den not being party to the Convention, has caused discussion.
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2.1 Interplay between international, foreign and state laws

Several of the authors of chapters in this book highlight the increasing role of inter-
national legal norms in solving domestic cases concerning Sami territorial rights.
With respect to the assessment of potential collective property rights in Finnmark,
Norway,'” Ravna expresses that the result of the Finnmark Commission’s report
on the Karasjok field study, released in 2019 and through which the Commission,
for the first time, found that collective ownership existed, was due to the Com-
mission taking a different approach to legal history and international law and not
differences in factual circumstances of the Karasjok area. In said report, the Com-
mission refers to both ILO Convention No. 169 and the UNDRIP in support of its
findings.'® Ravna states that this change in interpretation of circumstances is neces-
sary to meet Norway’s obligations under international law." Of particular interest
is that the Commission for the first time applies the restorative function (right to
restitution) in the ILO Convention No. 169 Article 14 (1), which the Land Tribunal
for Finnmark also does in its hearing of the case.

Evident from Ravna’s chapter, the Karasjok report was unique. According to
the Commission, the inhabitants of the Karasjok municipality, with a SAmi major-
ity, owned the former state land; this decision was appealed, and in spring 2023
the Land Tribunal for Finnmark released its verdict—the majority of the Tribunal
(three of the five judges) held that the registered inhabitants of Karasjok hold col-
lective property rights to the area.” The decision is appealed to the Norwegian
Supreme Court.

The landmark case Fosen*' concerns the interpretation of Article 27 of the
ICCPR. The Norwegian Supreme Court, in this case and for the first time ever,
held that there was a violation of ICCPR Article 27; the wind energy project in
question was found to be in violation of the cultural rights of two Sami reindeer
herding communities within the affected southern reindeer herding area. In her
chapter analysing the Fosen case and in terms of Sami rights in the ‘green transi-
tion’, Cambou puts forward that the Fosen decision features unique elements in its
interpretation of Article 27.22 Cambou discusses that the Fosen decision suggests
an interpretation of a threshold for violation in less demanding terms than what
has been ascertained by the HRC.?* She also explains that the Norwegian Court
has, in Fosen, declared that activities interfering with reindeer herding in the area
examined must be assessed together with previous and planned measures, thus
including cumulative effects in the overall assessment of a possible violation, while
it also declared clearly that ICCPR Article 27 does not allow for proportionality
assessments that balance the majority population’s needs as superior to minority
interests.”* In relation to addressing mitigation measures, Cambou points to the
significance of the fact that the court held that winter feeding in fences could not
compensate for the harm from the wind farms because such a measure deviates
significantly from traditional reindeer herding practices and thus would not prevent
a violation of Article 27.% The court’s interpretation, she emphasises, amounts to
a protection against measures that would force Sami reindeer herders to adopt an
economic model that would alter their subsistence activities.?
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In addition, Cambou highlights the Norwegian Supreme Court’s position in
Fosen that the right to culture is a substantive right and thus must be protected at
its core—consultation procedures conducted by the state and companies with the
affected Sami and the Sami Parliament of Norway, however inclusive and effective,
do not, according to the court, legitimise substantive harms done within Sédmi ter-
ritories.?” As a landmark case applying international human rights law in Norway
and within the context of ‘green energy’ developments, Fosen is, indeed, impor-
tant. An obvious outcome of the Fosen case is also that it will influence future
decisions in Norwegian courts concerning interpretation of ICCPR Article 27, and
my understanding is that Fosen most likely will, as well, have some influence on
the application of the Article 27 in Finland and Sweden; this development is par-
ticularly important when assessing the threshold for violations under the ICCPR
Article 27 as now clearly includes cumulative effects into the equation.

The Girjas case (NJA 2020 s. 3), decided in early 2020 by the Swedish Supreme
Court, generously refers to international human rights instruments in its decision,
such as the ILO Convention No. 169, ICCPR and UNDRIP.%® Torp discusses the
Girjas case in his chapter, and in contrast to the other authors commenting on
international law on Indigenous rights, he, on the one hand, seems to argue that this
decision poses a challenge to the supremacy of the Swedish legal order, rather than
viewing it as necessary progress to support the recognition of Sami territorial rights
(see the next subsection for more on this).?> On the other hand, the current Swed-
ish situation, he argues, is a consequence of the lack of political action to recog-
nise Sami rights, which, as a result, transforms political questions into litigations.*
Therefore, he continues, durable solutions from the political system are needed.’!

In relation to recent Finnish case law, both Heindmaéki and Scheinin stress the
importance of applying international human rights law to Sami cases.*? Heindmaéki,
in her chapter, assesses the legal norm ‘the prohibition on weakening Sami cul-
ture’ in Finnish sector legislation (the mining, environmental protection and water
acts).** This norm means a prohibition against causing significant harm, arising
from the constitutional status of Finnish Sami. She argues that since environmen-
tal sustainability and sustainability of the Sami culture go hand in hand, Finnish
sector legislation, aiming at safeguarding sustainability, includes a prohibition to
weaken Sami culture.’* Heinamaki highlights the importance of Finland’s Supreme
Administrative Court decision (KHO 2020:124) from 2020, a case concerning gold
panning.® In this case, Finland’s Supreme Administrative Court held that consti-
tutional provisions protecting Sami rights, along with the obligations under the
ICCPR, must be interpreted holistically when considering any effects on reindeer
pasture relating to the planned gold-panning activities (and not only limited to gen-
eral effects of noise pollutions and such).

For the first time, Heindmaéki states, the court endorsed using cumulative impact
assessment to evaluate other activities in the area, taken into consideration together,
which is in line with Article 27 of the ICCPR.* Even though the permit in ques-
tion was not overruled, Heindmaki explains, this case is an important step forward,
because the court did interpret the national provision in the light of both the Finnish
constitutional and international human rights of the Sami people.”’
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In his chapter, Scheinin discusses three Finnish cases from 2022 concerning
Sami fishing rights.*® What is especially interesting here is that these cases came
about as an act of civil disobedience by Sami individuals to ‘stress test’ the legal
system, and the Sdmi defendants were all acquitted of the criminal charges. In all
three cases, the Finnish courts refer to both constitutional provisions and inter-
national human rights obligations of Finland, in addition to acknowledging the
importance of fishing as a part of Sdmi culture. Two of the cases were decided by
the Finnish Supreme Court and one by the District Court. Within this, Scheinin
refers to the Veahcajohka case (KKO 2022:26) as a particularly remarkable case,
whereby the Supreme Court, as a result of judicial review, actually set aside a provi-
sion of a Finnish act because it contradicted the Constitution of Finland.** Scheinin
concludes that these three cases display the important relationship between eco-
logical sustainability and cultural sustainability, along with a promise of a legal
transition (setting aside acts of Parliament).*

Equally interesting is that Scheinin, in his chapter, reveals influence in these
cases in Finland from Canadian case law, thus also exhibiting foreign law as a
source of legal inspiration in domestic cases.*! Thus, in his analysis, legal influ-
ences in these three decisions come from three directions.*? First, as an inspiration
from Sami individuals who fished while knowingly contravening state-imposed
restrictions, many of the cases from the Supreme Court of Canada concern crimi-
nal law cases regarding fishing and have substantially advanced Indigenous rights
in Canada.* Second, Scheinin himself had submitted an expert witness opinion in
two of the three cases, to the District Court in 2018, wherein he referred to a few
Canadian Supreme Court criminal cases against members of First Nations who
were prosecuted for unlawful fishing.** Third, experiences from Indigenous com-
munities in Canada and Canadian cases have been important for the development
of international law through ICCPR Article 27 and the Human Rights Committee
(e.g. Ominayak/Lubicon and Mahuika cases).” Scheinin argues that this has all
amounted to a paradigm shift concerning the understanding of the right of peo-
ples to self-determination; the Human Rights Committee has acknowledged the
importance of ICCPR Article 1 in interpreting other provisions of the Covenant,
reading into (ICCPR) Articles 25 and 27 a right to ‘internal self-determination’ for
Indigenous peoples.*

This interplay with foreign (other states’) law in Scandinavian states is espe-
cially significant due to the fact that the legal status of the Sami people differs
between the three Scandinavian states despite being one people. It is thus deducible
and highly recommended that courts keep up with the case law and legal develop-
ments in neighbouring countries, even if case law and precedents are not formally
binding. One example of such an inspiration can be seen in the Nordmaling case
(NJA 2011 s 109),*” whereby the Swedish Court of Appeal explicitly referred to
the similar Se/bu case (Rt 2002 s 769) from the Norwegian Supreme Court; the
Swedish Supreme Court, in resolving the matter in 2011, however, did not do the
same. It is, nonetheless, obvious in the manner that the Swedish Supreme Court
reasoned the case that it was knowledgeable in regard to the content of the Norwe-
gian Court’s reasoning.
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Ahrén, in turn, firmly suggests in his chapter that S4mi communities must rely
on international Indigenous rights in finding their way in the state legal systems;
he argues that domestic legislators cannot be trusted with this task.*® Courts in
the Scandinavian states are, today, open to include international law concern-
ing Indigenous rights, such as has been done in the Girjas and Fosen® cases.
Another example Ahrén provides is that of Rénnbdicken (2020), whereby the
UN Committee on the Elimination of Racial Discrimination (CERD) stated that
Swedish mining-related law discriminates against Sami reindeer herding com-
munities through promoting mining activities and, in turn, causing disproportion-
ate harm.>

Ahrén emphasises two international norms to be of key relevance in his
chapter: (1) the recognition of land rights, and (2) the protection of Indigenous
people’s distinctiveness, or a right to be different, flowing from the principle of
non-discrimination.’’ Both norms are also manifested in the UNDRIP. The lat-
ter norm relates to the wish of Indigenous peoples to remain distinct, and with
it comes a corresponding duty of states to treat them differently, as such, so that
Indigenous peoples can, in fact, preserve and develop those distinct core traits.
Ahrén also recalls that, historically, international law never viewed Indigenous
peoples and minorities through the same lenses, having established two branches
of rights, and that minorities exist within the majority society, whereas Indigenous
peoples, as peoples with recognised (internal) self-determination, exist parallel to
the majority society.>

In their chapter on S&dmi rights and protected areas in the three Scandinavian
states, Reimerson and Flodén interpret the critique against colonial discourses
happening on the international arena and current responses therein as a paradigm
shift.>® States have previously described Indigenous traditional territories as ‘wild’,
‘unused’ and ‘empty’, and Indigenous peoples as ‘primitive’ and ‘uncivilised’,
which in some instances continues today. Quite recently this international shift
has started to permeate Scandinavian discourses on protected areas, replacing ste-
reotypes that top-down conservation forms with collaborative and decentralised
models. This shift is another example of the influences of the international legal
framework on national practices, a theme of this section.

As these authors explain, collaborative approaches have potential benefits for
both environmental and social outcomes, including, for example, the recognition
and protection of Indigenous rights.* Nevertheless, discourses regarding protected
areas still hinge upon the separation of nature and culture, causing potential con-
flicts with Indigenous communities’ holistic view of the natural world, such as with
the Swedish Laponia World Heritage Site. Reimerson and Flodén point to the fact
that, in Finland, the Akwé: Kon Guidelines® have proven to be a success; these
guidelines provide a voluntary mechanism for the implementation of Article 8(j)
of the UN Convention on Biological Diversity (CBD).* Finland became one of
the first states to apply the Akwé: Kon Guidelines, in the preparation of a manage-
ment and land use plan for the Hammastunturi Wilderness Area with cooperation
between Metsidhallitus and the Finnish Sami Parliament, substantially improving
Sami participatory rights.
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2.2 The role of national courts

How a national court tackles the case before them has immense importance for the
outcome and especially so for Sami communities that, to a larger extent, rely on
international human rights for protecting their rights and culture. In his chapter,
Torp brings attention to the roles of the courts and, by extension, whether national
courts should have increased authority or not (‘the expansion of the province of the
courts at the expense of politicians and/or administrators’, at p 73).” As a way of
example, Torp refers to the Girjas case (NJA 2020 s. 3), which was decided in early
2020 by the Swedish Supreme Court. This landmark case concerned the exclusive
small-game hunting and fishing rights of the Girjas reindeer herding community
vis-a-vis the Swedish state, addressing whether Girjas had the right to lease out
these rights to third parties or not and despite an explicit prohibition to do so in an
act. The Swedish Supreme Court held unanimously that Girjas, in fact, has such
rights, based on protracted uses via immemorial prescription. The Girjas case is
long and complex.*® Within this context, Torp rightfully questions if it is prudent
that courts, instead of broadly based public law commissions, solve such complex
matters pertaining to Sami territorial rights. Indeed, courts only solve the issues
at hand and, thus, deliver on a patchwork of cases while leaving remaining issues
for another day.

On the other hand, and in line with what Ahrén suggests, while Scandinavian
Sami traditionally have relied upon states’ governments’ commissions and bills,
this trust has increasingly grown thin.®® At least in Sweden, law proposals have not
passed the Parliament, and as a result, many issues remain unresolved for decades.
Controversy regarding small-game hunting and fishing in the mountain areas of
Sweden was one of these unsettled issues; if the national legislator does not have
the ambition to tackle an issue, who then shall solve the matter? Matters of conflict
and the protection of fundamental rights that may be at stake are the task of courts,
particularly supreme courts, to set a precedent for. In other words, the Sami may
not have an alternative path but to turn to the courts for an authoritative solution.

In his chapter, Torp aims to analyse the interplay between law and politics within
the Girjas case; he argues that the case is an example of ‘juridification’, or ‘judi-
cialisation’—that politics have influenced the interpretation of relevant law, which
rather could be expressed as judicial activism following Torp’s argumentation.®!
However, Torp finally concludes that the court’s reference to the ILO Convention
No. 169 in the decision must be understood as based on legal interpretation, not a
political position by the court concerning the Convention, and this author agrees.

The matter of the court’s potential for activism (i.e. law-making functions) must
be placed into context.®> The Swedish Supreme Court has, for more than a dec-
ade, begun to approach some cases with what could be labelled as a ‘rights-based
perspective’; Brannstrom refers to a few of these cases in her chapter analysing
property rights of forest owners and reindeer herders.®® These cases have nothing
to do with Indigenous Sami rights but, rather, the protection of property rights from
unlawful infringements, based on Swedish constitutional provisions and the Euro-
pean Convention on Human Rights. Such an approach by the Swedish Supreme
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Court, to rely upon both the Constitution and international human rights, is prob-
ably a game-changer in Sami rights cases both today and in the future. Addition-
ally, Scheinin has stressed the importance of such approaches in the three recent
Sami fishing cases in Finland (see the previous subsection).®

Historically, Swedish (and Finnish) courts have had a weak position within the
political and legal system—compared to Norway—but that is now changing.®’
Some of the recent Swedish Supreme Court cases have been viewed by some
as controversial and have thus spurred legal debate among Swedish lawyers as
to whether the Swedish Supreme Court has overstepped its original mandate to
interpret the law and not make law.*® In this light, the Girjas case, as well as the
cases referred to by Scheinin and Heindmaki, must be understood as part of a shift
towards an increased autonomy of the higher courts in Sweden and Finland, with a
focus on the respect for Indigenous peoples human rights. The chapters by Cambou
and Ravna attest to the immensely important steps taken in Norway, concerning
competing land uses on Sami reindeer-grazing lands from new wind farms, decided
by the Supreme Court, and the recognition of collective territorial rights in Kar-
asjok, decided by the Finnmark Commission and the Land Tribunal for Finnmark
(see section 2.2).¢7 Also here a national court along with the Commission/Tribunal
was responsible for the shift.

3.  Competing land and water uses on Sami territories

Section 3 engages with the seriousness of competing land and water uses on tradi-
tional Sami territories, which several chapter authors bring to the forefront. This is
accentuated by the sustainability transition that currently happens in Sapmi. Sami
communities across Scandinavia continue the battle to preserve their rights and
cultures in multiple arenas and by all means available; there are increasing conflicts
not only with the state, but industry proponents, local politicians and inhabitants
alike. An important aspect of preserving Sami culture and territorial rights is Sami
(ecological) knowledge, to which subsection 3.2 turns to. The Sami traditional
knowledge, transmitted from one generation onto the next, is in fact essential for
cultural survival. This is also one aspect of why Sami reindeer herding communi-
ties commonly oppose planned (‘green’) industry projects. The application of Sami
traditional knowledge is essential in assessing negative impacts of such industry
developments, balancing the dominant use of Western scientific knowledge.

3.1 Historical context, protection of rights and a just sustainability transition

Sami territorial rights are rooted in Sami historical presence, occupation of lands
and long-standing natural resource uses, something that is recognised under the
ILO Convention No. 169 and the UNDRIP. It is difficult to fully comprehend Sami
rights today without this context or contemporary Sami rights claims. Historical
dimensions from various angles are brought to light especially in the chapters by
Ravna, Scheinin, Brannstrom, and Reimerson and Flodén.®® Despite general recog-
nition of Sami territorial rights in legislation and case law having historical roots



192 Christina Allard

(particularly regarding reindeer herding rights), there is a gap between the recog-
nition of and the protection of the rights. Protective measures based on interna-
tional human rights can relate to both the protection of property and/or protecting
the culture and livelihood of reindeer herding and other forms of traditional Sdmi
industries.

Both Briannstrom and Heindméki address the above gap that is in sector legisla-
tion; Brannstrom does so in relation to the Swedish Forestry Act, 1979, which reg-
ulates the relationship between Sami reindeer herding and forestry, and Heinaméki
does so regarding Finnish sector legislation vis-a-vis the norm of ‘prohibition on
weakening Sami culture’.” In Swedish forestry legislation (and other sector leg-
islation, such as the Swedish Minerals Act), Sdmi reindeer herding is primarily
regarded as a public interest, which allows, in turn, for a balancing of opposing
land uses, especially given that timber production also is regarded a public interest
to consider in Sweden where forestry is carried out.”” This displays a regulatory
framework that neglects, rather than enforces, the protection of Sdmi reindeer herd-
ing rights within the context of Swedish forestry. At the same time, despite an effort
to implement the legal norm of prohibition on weakening Sami culture (and not
to cause significant harm) in various environmental and natural-resource-related
legislation in Finnish law, there remain deficits in the practical implementation of
this norm.”" An essential part of this legal norm of prohibition consists of an obliga-
tion of state agencies (or in some instances a proponent) to carry out a cumulative
impact assessment of a proposed project so as to assess the threshold of ‘significant
harm’, posing also an obligation to consult with Sdmi representatives. The imple-
mentation of the cumulative impact assessment in legal application has proven to
be especially difficult.

These identified gaps in Swedish and Finnish legislation (relevant also in the
context of Norwegian legislation) pose important questions for a just sustainability
transition, as discussed in section 1; who shall bear the burden of sustainability and
climate change measures? In other words, the existing legal framework does not
offer a sufficient protection for Sami territorial rights which might thus be sacri-
ficed in the ‘green transition’. Sdmi have expressed, along the lines of Indigenous
peoples around the world, that, while a green transition is needed, such a transi-
tion cannot be based on colonial practices and needs to be just and fair, thereby
extending the concept of green colonialism to the ongoing exploitation of Sami
territories.”

Cambou’s chapter, analysing the Fosen case, displays an excellent example
of how it is possible to strike a balance between the protection of Sami culture,
in this case in the form of the reindeer herding livelihood, and the large-scale
carbon-free energy production that in fact denied the right of the small Sami com-
munities to enjoy their own culture in this area.”? The Norwegian Supreme Court
indicated that the wind farm could have been proposed while choosing a less intru-
sive site, for the interest of the reindeer herders. Cambou comments, thus, that
Fosen offers a valuable contribution to the development of the interpretation of
the human right to a healthy environment while, at the same time, mainstreaming
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a discourse on just sustainabilities and vis-a-vis Sdmi communities.” Hence, Sami
territorial rights are not only about recognition but, equally important, effective
protection in relation to opposing land and water uses. As Heindmaéki puts it, the
Sami traditional way of life is seriously threatened by multiple forms of competing
land uses, such as forestry and mining, and, on top of that, the effects of climate
change.” Several of the authors of the chapters in this book refer to increased land
use conflicts.

Because of insufficient protection and haste due to the sustainability transition,
Sami communities across Scandinavia are fighting hard to preserve their rights and
cultures in multiple arenas and on multiple platforms; there are increasing conflicts
with the state, with industry proponents and, quite often also, with local politicians
and inhabitants who support new industries providing work opportunities and state
tax revenues.

3.2 Sdmi (ecological) knowledge

To understand why Sami communities often oppose planned industry projects,
one must take into account Sami holistic worldviews that have been passed
down for generations. Amot and Bjerklund, in their chapter on early Sami child-
hood education and sustainability practices, are thereby touching upon the fun-
damental questions of Sami (ecological) knowledge and how it is transmitted
to younger generations (intergenerational exchange).”® According to their study,
the protection of nature and environmental sustainability appear to be the cen-
tral themes in the teachers’ everyday pedagogy.”’ One essential value that was
emphasised, they observed, was respect for all life on earth and not overusing
natural resources.” In particular, Amot and Bjerklund saw that Sami narratives
and myths were being used to teach Sdmi children and with a clear focus on the
interconnectedness between humans and nature.” Moreover, they observed there
was a focus on ‘learning by doing’ and using real tools and natural materials and,
within that, with a clear goal of autonomy and the ability to support oneself if
needed0.%

This intergenerational exchange, the transmission of traditional knowledge—
including knowledge related to the environment and use of resources—is essential
for cultural survival. Scheinin has, in relation to the Juvduujuuha case, which was
decided by the Finnish District Court in 2022, highlighted that the court determined
that fishing restrictions in fact prevented the tradition of Sami fishing that was to
be passed on to future generations—namely, for the children themselves that had
joined the fishing trip.®! In other words, the Finnish District Court affirmed the
intergenerational nature of Indigenous peoples’ rights as represented in the practice
of traditional or otherwise typical Indigenous practices, as well as the importance,
therein, to next generations. The two Finnish Supreme Court rulings discussed by
Scheinin had, in fact, missed this important aspect.

There are more general aspects of the use of Sdmi ecological knowledge
equally important, such as the inclusion of other knowledge systems but the
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Western-oriented. With respect to the application of the Akwé: Kon Guidelines
in Finland, Reimerson and Flodén comment that the process, itself, seems to have
promoted the use of Sami traditional knowledge in dealings and cooperations with
state agencies.®?> Apart from new practices in Finland, the Norwegian Fosen case
emphasises the importance of Sdmi traditional knowledge; Cambou discusses this
aspect of the decision in her chapter.®

In Fosen, the Norwegian Supreme Court heavily relied on one expert witness,
Anna Skarin, and the research presented, which econmpassed both Western science
and traditional Sdmi knowledge. These inputs highlighted the significant adverse
effects of wind farms on reindeer and the studies included the results of ‘co-produc-
tion of knowledge’ involving Sami reindeer herders. Therefore, Cambou concludes
that another important aspect of the Fosen case is that it raises the question of
Indigenous knowledge for assessing negative impacts of development projects; it
off ers an avenue to challenge the dominance of Western science causing injustices
that Sami usually face in litigations, constraining Sami claims in impact assess-
ment processes and in courtrooms.3

4.  Sami invisibility within the larger society

This section draws attention to Sami invisibility in society at large, meaning sta-
tistical invisibility and the focus is placed on the lack of comprehensive statisti-
cal data related to Sami as an ethnic group. In fact, statistics are more than just
numbers. Governments are informed by statistics to implement policies and use
such data in decisions regarding the allocation of resources. Statistics are used
by civil society organisations to advance their position in policy and legislative
processes. The lack of statistical data in the Scandinavian states has wide-ranging
consequences related to the Sami. Nonetheless, gathering statistical data is still a
controversial issue among Sami.

Within Scandinavia, neither Norway, Sweden nor Finland collect data on eth-
nicity in official statistics, meaning that there are serious deficits in statistics related
to Sami as an Indigenous people as well as significant gaps in knowledge in all
three states. As Krawchenko and McDonald discuss in their chapter, concerning
Sweden but nevertheless relevant for all three states, the lack of comprehensive and
comparable longitudinal data means that it is precarious knowing whether Sami
rights, in general, are being realised and respected within the state.® Indeed, with-
out such data, it is very difficult to understand, for instance, how many individuals
self-identify as Sami in the state or the extent of Sdmi entrepreneurship, which, in
turn, makes it almost impossible to assess potential inequalities.®® In his chapter
relating to Norway, Dawson attests to similar experiences.®’” Under such condi-
tions, the actual legal and economic situations of the Sami are, to a great degree,
invisible within the larger society.

As indicated, the lack of comprehensive disaggregated or Sdmi-related data has
far-reaching consequences,®® not least in the prevention of assessments of imple-
mentations of Sadmi-related policies. Such an absence of data surely has widespread
repercussions on Sami culture, identity, and progress in society. Without reliable
ethnicity-related statistics, it becomes almost impossible to direct policies towards
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the Sdmi community or know the effects as such because there is no understanding
of the conditions of their daily life, well-being or changes over time. Both chapters
in this book that are devoted to ethnic data (Dawson and Krawchenko & McDon-
ald) argue that having proper statistics is a crucial element to an overall approach
in advancing the rights of the Sami.®

Data governance is closely linked to Sami rights in the sense that the two co-
determine how Sami are officially perceived and how their rights are recognised in
law. Under Swedish law, Krawchenko and McDonald explain, the Sami are recog-
nised as a national minority, as an Indigenous people and, as well, under general laws
applicable to all Swedes (the latter applies especially those Sdmi who are not mem-
bers of a Sami reindeer herding community).”® An additional consequence, then, may
be that, in some respects, where extensive data does exist regarding a segment of
the Sami population (such as the reindeer herding Sami in Sweden), such data, in
turn, creates biases when not considering other Sdmi groups within the Sami soci-
ety. Greater visibility for Sami reindeer herding, argue Krawchenko and McDonald,
can lead to the assumption that those who practice reindeer herding are ‘true’ and
‘authentic’ in comparison to other Sami groups.”’ Such disproportionate visibility
amongst different groups within the Sami society can therefore produce problems.

Evident from the chapters by Dawson and by Krawchenko and McDonald, the
importance of Indigenous data has been discussed internationally for some time,
such as in the United Nations Permanent Forum on Indigenous Issues.”> Today,
statistics on Indigenous peoples are seen as an important tool for ensuring that
states monitor and meet their human rights obligations, including most recently in
relation to the UN Sustainable Development Goals (SDGs). In one guide published
by the UN Office of the High Commissioner for Human Rights (OHCHR), it is
stated that, in relation to the 2030 Agenda, states have collectively stressed the need
for more systematic data disaggregation to help achieve and measure the SDGs.*”
Within this context, each state should support the protection, respect and fulfilment
of human rights.

The OHCHR guide provides ‘general guidance and elements of a common
understanding’ on a so-called human-rights-based approach to data (HRBAD).*
Such an approach brings data stakeholders together to develop communities of
practice that improve the quality, relevance and use of data and statistics consist-
ently, all in accordance with international human rights norms and principles.”® The
roles of Indigenous peoples in these processes are important, such as in the data
collection process as a means to improve data quality; the OHCHR guide stresses
the need for involvement of Indigenous communities in the processes, in particu-
lar because such inclusion, in turn, might support capacity-building and helps to
ensure the relevance and accuracy of the data collection.”®

The importance of claiming sovereignty over Indigenous data as a means of
reclaiming control over Indigenous knowledge and ways of knowing is important
today is evident from the chapters by Dawson and by Krawchenko and McDonald
and has been discussed in literature. These shifts are essential to challenging the
ways in which Indigenous peoples have historically been excluded from decision-
making processes related to their own lives and communities. Therefore, Indig-
enous communities must assert their sovereignty over data and other forms of
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knowledge production in order to promote Indigenous self-determination.”” This
understanding is, today, known as Indigenous data sovereignty.”® The concept
‘Indigenous data sovereignty’ is becoming increasingly important as Indigenous
communities seek to reclaim their autonomy and self-determination in the digital
age. In short, Indigenous data sovereignty is crucial for Indigenous communities to
exercise their right to self-determination, protect their cultural heritage and chal-
lenge the ongoing legacy of colonialism and discrimination.”

Indigenous data sovereignty is of course relevant also for the Sami people.
Concerning data collection and governance, Dawson, Krawchenko and McDonald
emphasise the need for Norway and Sweden to establish genuine and equal part-
nerships with Sami institutions, in particular the Sdmi Parliament, and that the con-
cept of data sovereignty should apply to any discussions regarding how data should
be utilised to advance Sami rights.!® Although the section focuses on Sweden and
Norway, similar challenges exist in Finland.

Given the importance of such tools, why do comprehensive Sami-related sta-
tistics not exist? One answer to this deficit is scepticism from the Sami society in
gathering such data. Anchored in historical events, there is an ongoing distrust on
the Sami side regarding the states’ intentions.!”" For example, the Swedish state
censuses historically have defined Sami as an ‘unproductive’ group, alongside
prisoners, and, later on, restrictively defined ‘authentic’ Sami as only those who
participate in reindeer herding—which was a racist and discriminatory manner in
which to manipulate data.!®> Unfortunately, the same history applies to Norway.
During the last part of the 1800s and the former half of the 1900s, the Norwegian
state population statistics produced were invasive and discriminatory and based on
pseudoscientific theories of racial superiority; the 1970 census was, in fact, the last
of its kind to collect any Sami-specific data in Norway.!”® The three Scandinavian
countries no longer conduct traditional state censuses but compile, instead, official
population statistics by linking data from extensive administrative registers which
are, in turn, supplemented by smaller population surveys where necessary.'* This
data collection process is not helpful for creating comprehensive Sami statistics, as
such statistics would be found largely outside the administrative systems. Instead,
existing Sdmi data is often restricted to small geographic areas or cannot be disag-
gregated by Sami ethnicity. As a result, even the sizes of the Sami populations in
these states are unknown.

To summarise, statistics are power and can be used as means to an end, to back
Sami claims; therefore, statistics are more than just numbers. Statistics are used by
governments to inform policies and the allocation of resources, and statistics are
used by civil society organisations to advance their interests in political and policy
debates.!® Therefore, there are wide-ranging consequences related to the lack of
statistical data regarding the Sami, not only in Norway and Sweden, which are the
focuses of the two related chapters in this book, but also in Finland. If ethnicity-
related data is not collected, Krawchenko and McDonald ask, how can a state know
that rights are being met or understand changes in conditions over time?'% Lastly,
this also means that there exist no comparable statistics across these three states in
Sapmi.
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5. Brief conclusion and discussion

The individual chapters of this book cover a wide range of topics; this concluding
chapter brings some of the topics addressed within those chapters to the forefront,
themes that have united across the texts. This chapter has displayed both progress
and challenges faced in respect to the recognition and protection of Sami territo-
rial rights within the three Scandinavian states, and it is evident that all three states
have problems, as such, but in different ways and depending on the legal contexts
of each state.

A general insight from state-specific reports by chapter authors of this book is
that domestic courts, today, seem more willing than before to address constitutional
and international human rights law in resolving the cases before them, and it is
likely that this development will continue and even increase. This trend seems to
apply, also, to the Finnmark Commission and its appellate body, the Land Tribunal
for Finnmark, at least concerning the recent Karasjok case, whereby collective
ownership had been acquired by immemorial usage (alders tids bruk in Norwe-
gian). That state courts interpret and apply international law regarding Indigenous
rights is today becoming more common and should not be understood as an act of
politics or overstepping the courts’ authority (see section 2.2).

A rather new theme in the Scandinavian Sami rights discourse is the matter of
reliable and comprehensive Sami statistics. The lack of such data has noticeable
consequences. For example, it is difficult to assess the effects of new or established
Sami-related policy or whether Sami rights are recognised and respected within a
country. This is a remarkable deficit. Measures should also be put in place for Sami
data sovereignty, especially as means to exercise their right to self-determination,
protect their cultural heritage and challenge the ongoing legacies of colonialism
and discrimination in the Scandinavian states. This is also important as Indigenous
communities around the world seek to reclaim their autonomy and self-determina-
tion in the digital age.

Something that is particularly worrying is the haste in which the new industri-
alisation and sustainability transitions are taking place in the Scandinavian North,
whereby Sweden has a clear ambition to be the leading state in such changes from
a European (and global) perspective. The protection of Sami territorial rights is
not established firmly yet, and with multiple land use pressures, the landscape will
become even more fragmented. Reindeer herders are being forced to accept new
industries and infrastructures on their grazing areas, in turn needing to adapt and
change grazing patterns as well as provide their reindeer with supplementary food
(especially during winter). Here, the Norwegian Supreme Court’s interpretation of
Article 27 of the ICCPR in the Fosen case can be helpful for moving away from
currently standard mitigation measures, such as compensatory winter feeding for
reindeer, towards the direction of supporting ‘traditional’, nature-based measures,
such as the reindeer’s winter grazing. With an increased fragmentation of grazing
areas, flexibility with respect to alternative areas for grazing is, however, diminish-
ing; available grazing areas have, over the past decades, substantially decreased
year by year. This change is a serious and real threat to the future of the Sami
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reindeer herding culture, Sami languages and Séami traditional knowledge and ways
of life. To properly assess cumulative pressures, which Heindméki emphasises in
her chapter, it is necessary to make cumulative impact assessments in relation to all
permitting processes, to then monitor whether the threshold of Article 27 (ICCPR)
is met in an area, denying Sami in their community the right to enjoy their culture.!’

Because of the seriousness of these issues, we can expect an increase of land use
conflicts within Sami traditional territories and in appeals made regarding permit
decisions. The role of the state courts becomes paramount, then, in the respecting
and protection of Sami territorial rights and their rights to enjoy their culture, as
well as in the providing of a fair and just balance between the differing rights and
interests, environmental protection and climate change needs. This is within the
scope of the courts’ role. However, the states also need to follow and implement
the Supreme Court decisions protecting Sami territorial rights and culture, some-
thing that has proven to be difficult for the Norwegian government concerning
the two wind farms in the Fosen case that have yet to be dismantled despite the
court’s decision. The aftermath of the Swedish Girjas case has, so far, led to the
establishment of a Public Law Commission in Sweden to, for instance, analyse if
Sami reindeer herding communities other than Girjas, within the Swedish North,
have acquired the same rights as Girjas to lease their rights to small-game hunting
and fishing to other persons. So far, the existence of the necessary political will to
change the relevant legislation is dubious,'® and most likely a lack of political will
result in a series of new lawsuits against the Swedish state on the matter.'®

Finally, to come full circle to where we started: Land is essential to Indigenous
peoples, and so it is to Sami communities. The protection of their territories and
rights is of the utmost importance; any threat to Sami lands is a threat to their way
of life, including their distinctiveness as an Indigenous people, which is put for-
ward by Ahrén in his chapter. Even if a sustainability transition to combat climate
changes indeed is necessary, there is an evident risk that new industries in the Scan-
dinavian North easily trump in a balancing of interests vis-a-vis the protection of
Sami territorial rights and culture—industries benefit from a larger public support
both in terms of a ‘greening’ industrialisation and increased employment in rural
areas. Should we really accept such unjust violations for ‘the greater good’?

Notes

1. United Nations Declaration on the Rights of Indigenous Peoples (adopted 13 Septem-
ber 2007) UNGA A/RES/61/295 (UNDRIP).

2 ibid arts 25-26, 32.

ibid art 8.

4 ILO Convention No. 169 concerning Indigenous and Tribal People in Independent

Countries (adopted 27 June 1989, entered into force 5 September 1991)1650 UNTS 383

(ILO Convention No. 169).

See, e.g., ibid arts 14-15.

cf. James Anaya, Indigenous Peoples in International Law (OUP 2004) 143.

7 International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR).

W

AN



10

12

13

15
16

17

18

19
20

21
22

23
24

25
26
27
28

29

Sami rights in the sustainable transition—concluding remarks 199

UN Human Rights Committee, ‘CCPR General Comment No 23: Article 27’ (8 April
1994) UN Doc CCPR/C/21/Rev.1/Add.5, para 7.

Marianne Stoessel, Jon Moen and Regina Lindborg, ‘Mapping Cumulative Pressures on
the Grazing Lands of Northern Fennoscandia’ (2022) 12(16044) Scientific Reports. The
study considers changes over the last 60 years of grazing lands for reindeer and sheep;
effects caused by hydroelectric dams or power lines are not included.

ibid.

ibid. For more information, see e.g., Asa Larsson Blind, ‘Pathways for Action: The
Need for Sami Self-Determination’ in Tim Horstkotte and others (eds), Reindeer Hus-
bandry and Global Environmental Change—Pastoralism in Fennoscandia (Routledge
2022).

Including during the recent 22nd session of the Permanent Forum on Indigenous Issue
at the UN headquarters in New York City on 20 April 2023. See Jenni Monet, ‘ “Green
Colonialism”: Indigenous World Leaders Warn Over West’s Climate Strategy’ The
Guardian (23 April 2023) <https://www.theguardian.com/world/2023/apr/23/unindig-
enous-peoples-forum-climate-strategy-warning™> accessed 28 April 2023.

Stoessel, Moen and Lindborg (n 9).

Rishabh Kumar Dhir, Sustainable Development Goals—Indigenous Peoples in Focus
(International Labour Organization 2016).

See particularly the SDGs 12—17 that are important for Indigenous peoples.

See, e.g., Johannes M Waldmiiller, Mandy Yap and Krushil Watene, ‘Remaking the
Sustainable Development Goals: Relational Indigenous Epistemologies’ (2022) 41(4)
Policy and Society; Jacobo Ramirez and Steff en Bohm, ‘For More Pluralistic Critiques
of Colonialism: A Response to Dunlap’ (2021) 82 Energy Research & Social Science;
Dorothée Cambou, ‘Uncovering Injustices in the Green Transition: Sdmi Rights in the
Development of Wind Energy in Sweden’ (2020) 11 Arctic Review on Law and Politics.
This assessment system exists due to Norway’s obligations regarding the land rights
provisions in ILO Convention No. 169. The Finnmark Commission is tasked to investi-
gate the existence of Sami land rights in Finnmark County and was established via the
Finnmark Act 2005.

@yvind Ravna, ‘The survey of property rights in Sadmi areas of Norway—with focus
on the Karasjok case’ in Dorothée Cambou and @yvind Ravna (eds), The Significance
of Sami Rights: Law, Justice, and Sustainability for the Indigenous Sami in the Nordic
Countries (Routledge 2023).

ibid.

The Land Tribunal of Finnmark, UTMA-2021-086077 and UTMA-2021-086497,
decided on 21 April 2023.

Supreme Court of Norway, HR-2021-1975-S (Fosen).

Dorothée Cambou, ‘The significance of the Fosen decision for protecting the cultural
rights of the Sdmi Indigenous people in the green transition’ in Cambou and Ravna
(n 18).

ibid.

Although there is also no room for a proportionality assessment, it may, according to the
Supreme Court, be necessary to strike a balance if Article 27 conflicts with other basic
rights, such as the right to a good and healthy environment.

Cambou (n 22).

ibid.

ibid.

See also Christina Allard and Malin Brannstrom, ‘Girjas Reindeer Herding Community
v Sweden: Analysing the Merits of the Girjas Case’ (2021) 12 Arctic Review on Law
and Politics, chs 4-5.

Eivind Torp, ‘The interplay of politics and jurisprudence in the Girjas case’ in Cambou
and Ravna (n 18).


https://www.theguardian.com
https://www.theguardian.com

200 Christina Allard

30
31
32

56
57
59
60

61

62

63

64
65

66

ibid.

ibid.

Leena Heindméki, ‘The prohibition to weaken the Sami culture in international law
and Finnish environmental legislation’ in Cambou and Ravna (n 18); Martin Scheinin,
‘Indigenous peoples’ right to fish: recent recognition of Sami rights in Finland through
civil disobedience and criminal trial’, in Cambou and Ravna (n 18).

Hendmaéki (n 32).

ibid.

ibid.

ibid.

ibid.

Scheinin (n 32).

ibid.

ibid.

ibid.

ibid.

ibid.

ibid.

ibid.

ibid.

The case concerned winter pasture rights, on private lands, for three reindeer herding
communities.

Mattias Ahrén, ‘The relevance of the UN Declaration on the Rights of Indigenous Peo-
ples to vibrant, viable and sustainabile Sami communities’ in Cambou and Ravna (n 18).
The case concerned the lawfulness of a large wind farm. See Fosen (n 21).

Ahrén (n 48).

ibid.

ibid.

Elsa Reimerson and Linn Flodén, ‘“Navigating conservation currents: conditions for Sami
agency in collaborative governance and management models’ in Cambou and Ravna
(n 18).

ibid.

These are voluntary guidelines on how to assess cultural, environmental and social
impacts, regarding development projects likely affecting Indigenous traditional territo-
ries, including sacred sites.

Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 Decem-
ber 1993) 1760 UNTS 79 (CBD); ibid.

Torp (n 29).

Allard and Brénnstrom (n 28).

Torp (n 29).

See also Christina Allard, ‘Some Characteristic Features of Scandinavian Laws and
Their Influence on Sami Matters’ in Christina Allard and Susann Funderud Skogvang
(eds), Indigenous Rights in Scandinavia—Autonomous Sami Law (Ashgate 2015) 51.
Torp (n 29)

See, e.g., Mattias Derlén and Johan Lindholm, ‘Judiciell aktivism eller prejudikatbildn-
ing? En empirisk granskning av Hogsta domstolen’ (2016) vol 2 Svensk Juristtidning
(SvJT) 143-58.

Malin Brannstrém, ‘The implementation of Sami land rights in the Swedish Forestry
Act’ in Cambou and Ravna (n 18).

Scheinin (n 32).

Christina Allard, Renskotselrdtt i nordisk belysning (Makadam 2015) 311-15 with ref-
erences; Allard (n 60) 52-55.

See the individual articles in the special issue (‘Hogsta domstolen—S50 &r som prejudi-
katinstans’) in Volume 5-6 2022 of Svensk Juristtidning (SvJT), as well as individual
articles in the special issue (‘Svensk Juristtidning 100 ar’) 2016. See also e.g., Fredrik



67
68
69
70
71
72

73
74
75
76

98

100
101
102

Sami rights in the sustainable transition—concluding remarks 201

Wersill, ‘En off ensiv Hogsta domstol. Nagra refl ektioner kring HD:s rittsbildning’
(2014) vol 1 Svensk Juristtidning 1-8; Ola Wiklund, ‘Om Hogsta domstolens réttsska-
pande verksamhet—I&per domstolen amok?’ (2014) vol 4 Svensk Juristtidning 335-47.
Cambou (n 22); Ravna (n 18).

Ravna (n 18); Scheinin (n 32); Briannstrém (n 63); Reimerson and Floden (n 53).
Brinnstrom (n 63); Heindmaki (n 32).

Bréannstrom (n 63).

Hendmaiki (n 32).

See the Samiraddi/Saami Council declarations: Vahtjer Declaration 2022, preamble p
3 and Traante Declaration 2017, para 26 < https://www.saamicouncil.net/en/declara-
tions> accessed 13 May 2023.

Cambou (n 22).

ibid.

Heindmaki (n 32).

Ingvild Amot and Monica Bjerklund, ‘Sami rights and sustainability in early child-
hood education and care: sustainability in everyday practices in Norwegian kindergar-
tens’ in Cambou and Ravna (n 18).

ibid.

ibid.

ibid.

ibid.

Scheinin (n 32).

Reimerson and Flodén (n 53).

Cambou (n 22).

ibid.

Tamara Krawchenko and Chris McDonald, ‘Rendering the invisible visible: Sami
rights and data governance’ in Cambou and Ravna (n 18).

ibid.

Peter Dawson, ‘A human-rights-based approach to Sami statistics in Norway’, in Cam-
bou and Ravna (n 18).

Data disaggregation means breaking down large data categories into more specific
subcategories. When data are broken down, such as by ethnic groups, they can show
the unique differences among groups and reveal significant disparities.

Dawson (n 87); Krawchenko and McDonald (n 85).

Krawchenko and McDonald (n 85).

ibid.

Dawson (n 87); Krawchenko and McDonald (n 85).

UN Office of the High Commissioner for Human Rights (OHCHR), ‘A Human Rights
Based Approach to Data’ (2018) 2. Data is here used as ‘a generic term, including
but not limited to statistics. It is seen as encompassing a wide range of quantitative or
qualitative standardized information compiled by national statistical offi ces as well as
other governmental or non-governmental entities, whether at local, national, regional
or global level’. See ibid fn 1.

ibid.

ibid.

ibid 3, fn 8.

See further Linda Tuhiwai Smith, Decolonizing Methodologies: Research and Indig-
enous Peoples (3rd edn, Zed Books 2021); Tahu Kukutai and John Taylor (eds), Indig-
enous Data Sovereignty: Toward an Agenda (Australian National UP 2016); Marie
Battiste (ed), Reclaiming Indigenous Voice and Vision (British Columbia UP 2000).
Dawson (n 87); Krawchenko and McDonald (n 85).

ibid.

ibid.

ibid.

Krawchenko and McDonald (n 85).


https://www.saamicouncil.net
https://www.saamicouncil.net

202

103
104
105
106
107
108

109

Christina Allard

Dawson (n 87).

ibid.

Krawchenko and McDonald (n 85).

ibid.

Heindmaki (n 32).

At the time of writing (Summer 2023), unity among the political parties for forward-
ing legal proposals on Sami small-game hunting and fi shing in the Law Commission
is lacking. See Jorgen Heikki, ‘Ingen enighet i Renmarkskommittén—M, SD och KD
reserverar sig’ (Sameradion, 19 June 2023) <https://sverigesradio.se/artikel/ ingene-
nighet-i-renmarkskommitten-m-sd-och-kd-reserverar-sig> accessed 20 June 2023.
The Talma reindeer herding community has already on 18 May 2020 handed in a law-
suit against the Swedish state claiming their exclusive hunting and fi shing rights.


https://sverigesradio.se
https://sverigesradio.se

Index

African Commission on Human and
Peoples’ Rights (AfCommHPR)
12, 14

Ahrén, Mattias 189, 190, 198

Akwé: Kon Guidelines 94, 121, 12325,
189, 194

Alta-Katokeino case 23, 53—54

Amot, Ingvild 193

Angela Poma Poma v. Peru 55, 58

Apirana Mahuika et al. v. New Zealand
39-40

Arctic Adolescent Health Study 141

Arctic University, Norway 140, 158

Aubert, Vilhelm 137-39

Australia: data sovereignty networks
135; Indigenous rights 2—3;
research ethics guidelines/granting
councils 160

Bjerklund, Monica 193
Brannstrom, Malin 190, 191, 192

Cambou, Dorothée 186—87, 191, 192, 194

Canada: case law 40—41, 188; data
sovereignty networks 135;
Indigenous people 40; research
ethics guidelines/granting
councils 160

Centre for Sami Health Research 140

Chief Bernard Ominayak and the Lubicon
Lake Band v. Canada 39

Climate Act, Finland 95

climate change: Australia and Human
Rights Committee 2—3; impact on
reindeer herding 84, 103, 116, 161,
184, 198

Cobo report 9, 11

collaborative governance 116-26, 189

collective rights 29, 57-58, 88, 134

colonial structures 7, 16, 117—18, 119-20

Committee on the Elimination of Racial
Discrimination (CERD) 5, 10, 12,
14, 52-53, 88—-89

Committee on Economic, Social and
Cultural Rights (CESCR) 10,
12-13

Convention on Biological Diversity (CBD)
118, 189, 194

Convention on the Rights of Persons with
Disabilities (CRPD) 134

Convention on the Rights of the Child
(UNCRC) 141, 167

Council of Europe Convention on . . .
Violence against Women 134

culture, right to: in Fosen case 65;
International Covenant on Civil and
Political Rights (ICCPR) 5457,
see also Fosen Supreme Court
decision (Norway)

data independence: data governance
and Sami rights 152—63; data
sovereignty networks 13435,
145,196

Dawson, Peter 194, 195, 196

Deatnu (Teno) River 41, 42, 44—45, 51n65

early childhood education and care
institutions (ECECs) 166—79;
culture-based teaching 176—77;
and decolonization 176—77;
Framework Plan, Norway 167—68;
socio-cultural perspectives 169—71;
in urban contexts 177—78

environmental issues: environmental
legislation 83—91; healthy



204  Index

environment, right to 63—64;
Indigenous values 166—67; Sami
ecological knowledge 193-94;
and Sami values in early childhood
education 171-75

Environmental Protection Act, Finland
92-93

ethnicity data 136, 14445

EU General Data Protection Regulation
(GDPR) 144, 159

European Commission Against Racism and
Intolerance (ECRI) 136

European Court on Human Rights (ECtHR)
12, 13-14

experiential learning 166, 193

Finland: Act on Environmental Impact
Assessment 95; Akwé: Kon
Guidelines 94, 121, 123-25, 189,
194; Committee for the Elimination
of Racial Discrimination
37; Constitution 37, 42, 47,
constitutional reform (1990s)
85—-86; environmental legislation
84-91; Fishing Act 42, 43, 44;
fishing rights 37—48; Human
Rights Committee 37; Mining Act
89; Nature Conservation Act (1996)
119; protected land 119; Supreme
Court 42—43; Wilderness Act
(1991) 119

Finnmark Act (2005) 32, 33

Finnmark Commission 3, 22, 24, 25-29,
32-33, 186, 191, 197

Finnmark Estate (FeFo) 24, 33-34

Finnmark Land Administration 23-24

Fishing Act, Finland 42, 43, 44

fishing rights 37—-48, 74—75; Judvuujuuha
case 45—47; Ohcejohka case 38,
44-45, 47; Veahcajohka case 38,
41-43, 47

Flodén, Linn 189, 191, 194

Forest Act, Finland 95

forestry, commercial 28, 93—94

Forestry Act, Sweden 101-12; and
property rights 106—10; and
reindeer herding as public interest
107-8, 111; Sami land rights/
property rights 108—10

Forest Stewardship Council (FSC) 103

Fosen Supreme Court decision (Norway) 3,
5,52-66, 186—87, 192, 194; green
shift 63—64; ICCPR Article 27,
threshold for violation 58—59

Free Prior and Informed Consent (FPIC),
principle of 55, 87, 88, 89-90,
95,123

game hunting see hunting rights

Girjas Supreme Court decision (Sweden)
3,5,72-80, 1056, 155, 185, 187,
190, 198

Global Indigenous Data Alliance
(GIDA) 135

“green colonialism” 4, 63, 65, 184, 192

green shift/transition 4, 63—64; cultural
rights in Fosen case 52—66; see
also sustainability

Guovssonasti (Sami Parliament party) 79

Hammastunturi Wilderness Area 124

healthy environment, right to 63—64

Heindmaéki, Leena 187, 191, 192,
198

human-rights-based approach to data
(HRBAD) 133-45, 195; European
ethnicity data 136, 14445

Human Rights Committee (HRC) 2-3,
54-55, 88, 89

human rights law 185-91

hunting rights 7475

Indigenous data sovereignty 134-35,
145-46, 152-63, 195-96

Indigenous Data Sovereignty (Kukutai &
Taylor) 162

Indigenous knowledge systems 166—67,
174-75, 185, 194-96; Sami
ecological knowledge 193-94

Indigenous Navigator project 135

Indigenous people: and conservation
policies 117—18; consultation
with, significance of 62—63, 65;
contrasted with minority groups
in classical law 7—8; core traits
and core rights 6, 8, 9—11, 13-15;
cultural transmission 47—48;
definitions of 9; land rights 10;
right to self-determination 11, 40,
48, 55; see also Sami people

Indigenous Statistics (Walter &
Andersen) 152

Inter-American Court on Human Rights
(TACtHR) 10, 12, 14

International Covenant on Civil and
Political Rights (ICCPR) 3, 5, 37,
39-41, 184; Article 27, 52, 53,
54-64, 8889, 18687



International Labour Organization (ILO)
Convention No. 169 3, 22-23,
29-32, 38, 54, 56, 74-717, 102,
120, 154, 167, 176; and territorial
rights 18384

International Union for Conservation of
Nature (IUCN) 118

Istanbul Convention 134

Jakt-och fiskesamerna party 79
Juvduujuuhd case 38, 45—-47, 193

Karasjok case 22—-34, 197, field 4 and
collective property rights 24-25;
Karasjok field study 186; Karasjok
report (Finnmark Commission) 3;
previous reports 25—29

kindergartens see early childhood education
and care institutions (ECECs)

knowledge systems: Indigenous knowledge
systems 166—67, 185, 194-96;
Sami ecological knowledge
193-94; Western vs. Indigenous
59, 65

Krawchenko, Tamara 3—4, 194, 195, 196

Kuokkanen, Rauna 61

Kven people 137

land rights 101-12; Karasjok case,
Finnmark 23—-24; Sami land rights
as property rights 108—10

Land Sales Act (1863) 26

Land Sales Act (1902) 28—-29

Land Use and Building Act, Finland 95

Ldansman case 37, 55

Lapland District Court 41-42, 45

Laponiatjuottjudus 122

Laponia World Heritage Site 120,
122-23, 189

Lappi district 38; Lappi District Court 38

Lars-Anders Agren et al. v. Sweden 47

Linking Indigenous Communities with
Regional Development 153

Lubicon case 57

Magga, Ole Henrik 139

Mahuika case 39—-40

Maori people, New Zealand 40

McDonald, Chris 3—4, 194, 195, 196

Metséhallitus Act (2015) 93-94, 124

Mining Act 90-92

mining activities 5

minority groups: contrasted with
Indigenous groups in classical law

Index 205

7-38; inequality and data/statistics
133-34; see also Indigenous
people:

National Human Rights Institution 143

Natura 2000 network 118

Nature Diversity Act (Norway) 119

Nature Protection Act (Finland) 95

Nesseby case 25-26, 30

New Zealand: Living Standards Framework
135; Maori people 40; research
ethics guidelines 160

Nordic Research Council 1

Nordic Research Network for Sami and
Indigenous Law (NORSIL) 1;
see also NORSIL network

Nordmaling case 105, 188

NORSIL network: workshops (2019-2021)
1-2

Norway: Child Welfare Services 141;
decentralisation and land
management 121-22, 125;
Human Rights Act (1999) 54;
human-rights-based approach
to Sami data/statistics 133—-45;
Karasjok case 22—34; Kven people
137; Norwegian Constitution 167,
protected land 119; Samediggi
120-21, 124; Sami statistics
137-45; Uncultivated Land
Tribunal 33-34; see also Fosen
Supreme Court decision (Norway)

Norwegian Environment Agency
(NEA) 119

Norwegian Framework Plan for
Kindergartens 167

Office of the High Commissioner for
Human Rights (OHCHR) 134,
135,195

Ohcejohka case 38, 44—45

Organisation for Economic Co-operation
and Development (OECD) 153

Programme for the Endorsement of Forest
Certification Schemes (PEFC) 103

property rights 106—10; collective 24-25;
Karasjok case, Norway 22—34

proportionality tests 14, 16—17, 186

public interest: as legal element 106—7;
and protection of reindeer herding
107-8, 111

Quebec, Canada Secession Case, 40



206 Index

racism: toward minority groups in Europe
137; toward Sami 196

Ravna, @yvind 186, 191

Regional Development Policy Committee
(RDPC) 153

Regulations for the Framework Plan 176

Reimerson, Elsa 189, 191, 194

Reindeer Grazing Act, Sweden (1886)
155-56

Reindeer Herding Act 74, 77-78, 105

reindeer husbandry: grazing and lichen
103; grazing areas 101-2, 105—6,
197-98; impact of climate
change 184; land rights/land use
plans 155-56, 162—63; reindeer
butchering in educational contexts
171-72; reindeer herding as public
interest 107—8, 111; reindeer
herding communities (RHCs)
105-6, 109-10, 111-12, 122-23;
right to benefit from 59—-62; in
Sweden 102—4; wind power plants
5,52,57

Reindeer Husbandry Act (Finland) 91-92,
93-94

Reindeer Husbandry Act (Sweden) 155

Ronnbdcken case 5, 12, 14

Russia 1

salmon fishing see fishing rights

samebyar (Sami villages) 154-55, 158,
160, 161, 162

Samediggi 124

Sami Climate Council 95

SamiHET survey 157

Sami Homeland 38

SAMINOR Study 140, 141, 144

Sami Parliament 23, 45, 79, 86, 8788,
139, 14243, 145, 157, appeals
to Finnish Administrative Court
91-92; Business Grant Scheme
139, 159; data collection 160—61;
elections 37-38

Sami Parliament Act 37, 156

Sami Parliament Electoral Roll (SER) 139,
142, 144

Sami people: background and overview
84,152, 166—67; communities
and international Indigenous
rights 16—17; cultural markers
172-74, 175; cultural significance
of reindeer herding 102-3;
culture, prohibition to weaken

84-91; definitions, Swedish law
156; early childhood education
166—79; Finnish court cases and
fishing rights 47—48; gap between
legal rulings and implementation
3—4; health 157; Indigenous
knowledge 59, 65; Indigenous
rights 37; invisibility to larger
society 194—96; land rights and
use 23-24, 104-6, 108-10,
191-94, 197-98; languages 28,
47-48, 86, 143; legal rights in
Norway 53—54; political parties
79; reindeer-herding communities
(RHCs) 105-6, 10910, 11112,
122-23; Sami agency and
governance models 116—26; Sami
rights and sustainable development
183-98; Sami-specific data/
statistics 133—45, 152—-63; Sami
village membership 77-79;
self-government 86—87; siida
(herding communities) 52, 57-58;
and traditional livelihoods 87;
traditional Sami values 166—67; in
urban contexts 177-78; see also
Indigenous people

SamiREG project 157

Sami Rights Committee 23—24

Sapmi territories 1, 117, 163n1;
conservation governance 120-25;
land and water use 191-94;
protected areas 11820

Saramaka case 12

Sawhoyamaxa case 10, 12

Scheinin, Martin 87, 187-88, 191, 193

Selbu case 33, 188

self-determination, right to 87, 95, 116

Skarin, Anna 59, 194

Skolt Act 90, 94

Southern Lapland Research
Department 157

Stjernoya case 24, 31, 32

sustainability 3—4; sustainable development
22, 183-98; transition 184

Sustainable Development Goals (SDGs)
101, 116, 135, 162, 185, 195

Svartskog case 25,26-27, 33

Sweden: Consultation Act 112;
Environmental Code (1998)
119; Forestry Act 101-12, 192;
judicialisation 72—73; land
management 122—-23, 125;



Mining Act 111; protected land 119;
recognition of Sami as Indigenous
people 154; Reindeer Husbandry
Act 155; Supreme Court 72, 75-80,
105, 190-91; see also Girjas case

Swedish Environmental Protection Agency
(SEPA) 119

Swedish Research Council 160

Tauli-Corpuz, Victoria 25

Taxed Mountain case 105, 111

Taylor, John 162

Thlimmenos case 13, 47

timber production 107-8; see also
Forestry Act

Torp, Eivind 187, 190

Umea University 143, 157

UN Committee on Economic, Social and
Cultural Rights (CESCR) 10,
12-13

UN Committee on the Elimination of
Racial Discrimination (CERD) 5,
10, 12, 14, 5254, 88—89

UN Convention on Biological Diversity
(CBD) 118, 189, 194

UN Convention on the Rights of Persons
with Disabilities (CRPD) 134

UN Convention on the Rights of the Child
(UNCRC) 141, 167

Uncultivated Land Tribunal 33

UN Declaration on the Rights of
Indigenous Peoples (UNDRIP) 3,

Index 207

5-17, 39, 87, 154; Article 26 30,
101; Article 27 76; Article 28 102;
Article 32 101; core rights and
core traits 13—16; creation of 9;
endorsed by Norway 54; facts and
law, 11—-12; facts and protection
of rights 12—13; fundamental
principles 9—11; Indigenous data
sovereignty 135; Indigenous land
rights 183; legal status of 6—7; and
Sami communities 16—17; and
Sami education in Norway 167

UN Human Rights Committee (HRC) 23,
54-55, 88, 89

UN Office of the High Commissioner for
Human Rights (OHCHR) 134,
135, 195

UN Permanent Forum on Indigenous Issues
(UNPFII) 134, 135

UN Working Group on Indigenous
Populations (WGIP) 9

Utsjoki case 44

Valadalen-Sylarna-Helags, Sweden
123

Veahcajohka Supreme Court decision
(Finland) 3, 38, 4143, 188

Walter, Maggie 152

Wilderness Act, Finland 95

wind energy see Fosen Supreme Court
decision (Norway)

World Heritage Convention (WHC) 118



	Cover
	Half Title
	Series
	Title
	Copyright
	Contents
	Preface
	Acknowledgements
	List of contributors
	1 The significance of Sámi rights in the Nordic countries— an introduction
	2 The relevance of the UN Declaration on the Rights of Indigenous Peoples to vibrant, viable and sustainable Sámi communities
	3 The survey of property rights in Sámi areas of Norway— with focus on the Karasjok case
	4 Indigenous peoples’ right to fish: recent recognition of Sámi rights in Finland through civil disobedience and criminal trial
	5 The significance of the Fosen decision for protecting the cultural rights of the Sámi Indigenous people in the green transition
	6 The interplay of politics and jurisprudence in the Girjas case
	7 The prohibition to weaken the Sámi culture in international law and Finnish environmental legislation
	8 The implementation of Sámi land rights in the Swedish Forestry Act
	9 Navigating conservation currents: conditions for Sámi agency in collaborative governance and management models
	10 A human-rights-based approach to Sámi statistics in Norway
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