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Police Cooperation and Sovereignty 
in the EU

The State and the police are tradi tion ally seen as closely connec ted phenom ena. Today, 
however, rapid EU legal devel op ments mean that European police forces are no longer tied 
to a specific national legal context or a specific territ ory in the way they used to be.

Norway is not a member of the EU. Or is it? This book shows that although it lacks 
formal member ship status, Norway has become part of almost all of the major EU police 
cooper a tion meas ures and agree ments. Not only does this mean that foreign police forces 
may operate on Norwegian territ ory and vice versa, but in addi tion, a wide range of EU 
regu la tions and cooper a tion instru ments are incor por ated directly into Norwegian law. 
With the increased focus on inter na tional and transna tional police cooper a tion in mind, 
what does it mean to be a sover eign state in Europe today?

This book combines strong legal and theor et ical analyses of a specific national system to 
show how this country is tied to and depend ent on a wider inter na tional and supra na tional 
system of legal rules, tech no lo gies and concepts. This makes the book relev ant not only for 
the Norwegian prosec u tion and police author it ies, but also for readers outside Norway 
inter ested in explor ing how and whether the police as a modern state func tion has changed 
through the imple ment a tion of inter na tional cross- border cooper a tion mech an isms.
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Section 1. Responsibility and purpose
The State shall provide the police service needed by the community. Police duties shall 

be performed by the police and lensman services.
The police shall, through prevent ive, enfor cing and support activ it ies contrib ute to 

society’s overall effort to promote and consol id ate the citizens’ secur ity under the law, 
and their safety and welfare in general.

The Norwegian Police Act, section 11

A modern police force has a wide variety of tasks and oblig a tions. The police are control lers 
and helpers. They are service providers and enfor cers of legit im ate viol ence. They are the 
factot ums of modern soci et ies. The police main tain social order, safety and (a percep tion of) 
secur ity. A police force is charged with having an over view of what needs to be done, and 
where and when it should be done, in the community that has been made its respons ib il ity. 
A core char ac ter istic of the police is the link to the partic u lar communit ies they work in.2 
The link may be relev ant for several reasons. One is the neces sity for intim ate know ledge of 
the partic u lar community’s features to under stand where the factotum’s efforts are needed. 
Another is the fact that the police’s atti tudes and prac tices should be shaped by cultural 
values shared with the popu la tion they control and serve. A third reason concerns the legit-
im acy of the police role: the police force is respons ible for citizens’ needs and is account able 
to the law.3

The theme of this book is Norway’s situ ation as an insider and outsider of the EU. The 
police have tradi tion ally had a mono poly on enfor cing state viol ence. The state is composed 
of its citizens, so at least to some extent, they should decide what the police do. The inter-
na tional agree ment, Schengen, was the start of a ground- break ing change of the possib il it ies 
for the Norwegian police and poli cing of Norway. What I argue in this book as being one 
of four chal lenges to Norwegian sover eignty, concerns the import ance of the citizens under-
stand ing the state’s action on their behalf.

Policing is gener ally acknow ledged to be a central func tion of sover eign nation- states.4 A 
state is often seen as funda ment ally depend ent on both its police force and its citizens to be a 
‘state’; one might say that, accord ing to this view, a state without a police force is not a proper 

1 INTRodUCTIoN

 1 Act of 04.08.1995 no.53 (Police Act [PA], unof fi cial trans la tion by the Ministry of Justice and Police).
 2 Bittner 1990:249.
 3 Bayley and Shearing 2001.
 4 Wallace 1999:509–510.



2 Introduction

 5 In line with Hobbes 1998 [1651]:114, no.13, see also Walker 1993:37–38.
 6 Weber 1958; Marenin 1982.
 7 Manning 1977:105. E.g. Hobbes 1998 [1651]:7, also Luhmann, see Hagen 2010. Also, Neocleous 2003 and 

Ringmar 1996 on society as a body with differ ent parts.
 8 Deflem 2002; Deflem and Sutphin 2006.

state. The last 20 years or so have, however, seen crime and mobil ity trends that have contrib-
uted to changes across nation- state borders, whereby national police forces are faced with new 
sorts of crimes and disorder and a greater number of non- citizens in their territ or ies.

A range of cross- border police cooper a tion instru ments has been estab lished to target 
these new prob lems. The Norwegian Police Act sect. 1, quoted above, remains the same as 
it was before the changes follow ing the imple ment a tion of Norwegian affil i ation agree ments 
to cross- border police cooper a tion. The legal and social context has, however, changed in 
many ways.

The state admin is tra tion is direc ted by the govern ment. It has at its disposal a large public 
organ isa tion to admin is ter laws and regu la tions as set out by the govern ment itself, and 
scru tin ised by the courts and parlia ment. The nation- state has these features, but is also 
defined by why a govern ment controls this partic u lar area, and why citizens accept this 
control. Schengen member ship and other affil i ations, I argue here, bring into ques tion 
whether the state still has an ulti mate respons ib il ity for poli cing, crime control, and the 
general provi sion of secur ity and welfare to its citizens. The main concepts in this book are 
closely related to each other. There is no community without indi vidual citizens. Without 
citizens, there is no state. The borders within and surround ing Europe have changed with 
the broad cooper a tion entit ies such as the EU. The citizens referred to in the Police Act are 
not neces sar ily exclus ively Norwegian citizens any longer. The kind of police service that is 
currently considered to be ‘needed’ may be some thing else than the desired police service 
of previ ous eras. Norway is the case examined in this study, but the find ings are of general 
interest in today’s Europe. The Brexit refer en dum and a seem ingly general anxiety in Europe 
about national extrem ism, less EU loyalty, etc., make the case of Norway, an outsider state, 
pertin ent at several levels.

A signi fic ant defin ing char ac ter istic of the modern nation- state is sover eignty. My use of 
the concept will be explained in full in Chapter 1.3. For now, it is suffi cient to remind 
readers that sover eignty refers both to the fact that a sover eign state has its territ orial bound-
ar ies respec ted by other states (external sover eignty) and to its respons ib il ity for protect ing 
its subjects on that territ ory (internal sover eignty).5 Further, a demo cratic state has its sover-
eignty consti tuted by the citizens of that state, which is often termed popular sover eignty. 
One point of depar ture is the Weberian notion that the police is the state’s ‘tool’ of coer cion 
within its territ ory and the only legit im ate enfor cer of viol ence against persons.6 This legit-
im ate force is made oper a tional by and through the police. For Weber, this is a defin ing 
feature of the state. According to Manning, the police is “the insti tu tion form ally charged 
by states to lawfully execute the mono poly over means of coer cion”.7 In one view, the police 
consti tute the state in a modern sense, because a state that cannot get anything done is not 
a state. The histor ies of the state and of the police are to a certain extent inter twined. The 
histor ical account of the police given in this book is there fore also the story of a chan ging 
state. There are signi fic ant vari ations both in the way soci et ies have insti tu tion al ised the 
police func tion across socio- historic circum stances and the extent to which these police 
insti tu tions have been mono pol ised and perceived to be legit im ate.8 It is, however, gener ally 
assumed in demo cratic states that the police act on behalf of a partic u lar state (govern ment) 
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 9 Walker emphas ises, however, that the contem por ary idea of an inde pend ent police power is also an import ant 
symbol of autonom ous state hood (Walker 1993). This is not contra dict ory; my point is that the police do not 
have complete autonomy.

10 E.g. Bayley 1975:328–9. The milit ary may also be considered to have been central in main tain ing internal 
stabil ity before the early 20th century Norwegian state was suffi ciently estab lished to main tain order based on a 
civil police force.

11 Harding 2012.

within state territ ory, while milit ary forces exert state power outside or on the borders of the 
territ ory. While these two entit ies may both use coer cion or viol ence on behalf of the state,9 
the signi fic ant differ ence between them is that the armed forces are normally respons ible for 
protect ing the external borders and main tain ing the secur ity of a state, while the police are 
respons ible for internal secur ity and general order.10 When a state’s police exer cise powers 
outside a certain territ ory, as in the case of inter na tional police cooper a tion in the general 
Schengen Area, the notion of state is chal lenged, so also the other central concepts in the 
Police Act sect. 1. The police’s func tions encom pass more than the enforce ment of state 
coer cion. This aspect is high lighted, however, because the police can always resort to viol-
ence, legit im ately, on behalf of the state. This aspect is also what is chal lenged when the 
police moves across the borders of its ‘legit im at ing’ state.

This book argues that the notion of the state’s mono poly on legit im ate viol ence on its 
territ ory is now, if not obsol ete, then at least chal lenged. This might not be a new devel op-
ment: the increased use of private secur ity guards and the build ing of private prisons in 
many juris dic tions may be seen to ques tion the very notion of a state mono poly on viol-
ence.11 Perhaps such a mono poly never actu ally existed in prac tice. In the Norwegian 
context, however, this mono poly is argu ably the very found a tion of the Police Act sect. 1, 
and in this book, the section is taken seri ously.

There is not a great deal of research on the Norwegian police, and their role in cross- 
border European Union (EU) police cooper a tion. One reason for this may be the fact that 
Norway is not part of the EU. But as this book shows, Norway is defin itely part of EU 
police cooper a tion. This book seeks to give a compre hens ive account of the regu la tion of 
Norwegian parti cip a tion in that cooper a tion. It does not, however, deal only with the legal 
state of affairs. Another aim is to analyse how the police force has developed, and to under-
stand how the tradi tional rela tion ship between the police, the state and citizens may be seen 
to be chan ging in modern European soci et ies. This makes the book of relev ance to readers 
outside Norway, who may be inter ested in an explor a tion of how the police as a func tion of 
the modern state has been affected by inter na tional cross- border cooper a tion mech an isms 
– those of the Schengen area and EU in partic u lar.

There are three central find ings. One is the chal lenge to the Norwegian sover eignty. The 
instru ments of police cooper a tion imply, at least in a formal sense, that Norway has trans-
ferred some of its juris dic tional sover eignty to other coun tries. While it is frequently claimed 
that poli cing remains ulti mately within Norwegian state compet ences, it can be argued that 
several aspects of police cooper a tion, at both the prac ti tion ers’ and the polit ical level, call 
this claim into ques tion. The book also argues that aspects of inter na tional police cooper a-
tion may have effects other than the appar ent, desir able goals. The other two find ings 
concern the fact that, while the cooper a tion instru ments of the EU, the European Economic 
Agreement (EEA) and the Schengen Agreement all have as a main purpose the increased 
circu la tion of people and ‘freedoms’, they also imply a shift in the state’s focus on its internal 
secur ity situ ation. This in turn implies, 1) an increased emphasis on poli cing crimes with 
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some kind of inter na tional aspect, includ ing those simply involving police cooper a tion 
instru ments, and 2) that police cooper a tion largely results in limit a tion of the circu la tion of 
many groups of indi vidu als.

1.1 CoNTExT ANd ThE ISSUES AT STAkE

In the 21st century, soci et ies are inter con nec ted with and influ enced by each other in ways 
unima gin able a hundred years ago, when each state (or community within a state) was 
respons ible for poli cing its territ ory, or for stop ping (or deport ing) crim in als (or poten tial 
crim in als) at the border. While various forms of informal commu nic a tion between police 
officers happened centur ies ago, espe cially in border regions, form al ised inter na tional 
cooper a tion across borders did not start to take substan tial form before the late 19th 
century. Issues such as the white slave trade and coun ter feit ing were, however, mutual 
concerns of several govern ments even then. International cooper a tion gained momentum 
after the Second World War. The early regional European Community treat ies of the 1950s 
were primar ily inten ded to unite the European states in trade rela tions, and prevent acts of 
hostil ity. These early initi at ives did not include meas ures on the police or crime control; 
poli cing remained a national preserve.12 Terrorist attacks in the 1970s and ’80s, however, 
encour aged initi at ives on police and crime control cooper a tion. Internationalisation and 
glob al isa tion increased through out these decades, along with rapid tech no lo gical devel op-
ment and the expect a tion that the law should be up- to-date and able to regu late these areas, 
as it did the more tradi tional norm at ive areas of society.13

The EU is central to this book, both as an agree ment, or collec tion of agree ments, as an 
organ isa tion and as a polit ical entity. The EU is the single most signi fic ant actor for Norway 
in terms of inter na tional and transna tional police cooper a tion. It is also central because of 
its status, and devel op ment as a – to some extent – supra na tional entity. The economic 
cooper a tion leading to the EC in the 1950s has developed radic ally, espe cially during the 
past three decades. There have been great changes since the early begin nings of informal 
cooper a tion in the 1960s and ’70s in the area of justice and home affairs between member 
states, when there was no EC insti tu tional direc tion, and only tradi tional public inter na-
tional law instru ments to build on when drawing up contracts (most states did not regard 
such agree ments as an essen tial part of their legal system14). During the 1990s, the role of 
human rights was strengthened, espe cially by the growth of the activ ity of the Court 
(ECtHR) based on the European Convention of Human Rights (ECHR). The devel op-
ment of the EU Area of Freedom, Security and Justice (AFSJ) may be seen as focus sing on 
indi vidual rights such as those sover eign states were commonly viewed as respons ible for 
safe guard ing. In addi tion to some degree of harmon isa tion of crim inal law, the poli cing and 
secur ity cooper a tion initi at ives within, and linked to, the EU accel er ated, as regards both 
the role of the European Police Office (Europol) and the legal grounds for such decent ral-
ised police cooper a tion as that occur ring through the Schengen Convention15, the Prüm 
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Cooperation and the prin ciples of mutual recog ni tion, avail ab il ity and data- exchange. To 
return to the mission state ment of the Norwegian Police Act as quoted above – when the 
EU is supposedly the fore most area in which freedom, secur ity and justice are to be exper-
i enced, the ques tion may be raised as to how ‘the state’ can be the provider of the police 
service needed by the community.

While not a member of the EU, Norway has entered into, or is in the process of enter ing 
into, several EU police cooper a tion and other crime control agree ments. Central meas ures 
and mech an isms described in part II of the book, include controlled deliv er ies across 
borders, covert invest ig a tions abroad, joint invest ig a tion teams consist ing of police from 
several coun tries and joint patrols of police in territ or ies beyond their home state.

In sum, there are a number of oper a tional and inform a tion- related police cooper a tion 
instru ments, designed to prevent crime and to uphold the wider public order. In other 
words, police cooper a tion mission state ments very often appear to target core tasks of the 
Norwegian police. These inter na tional cooper a tion meas ures, then, seem to blur what is 
implied in section 1 of the Police Act. If police employed by one state do police work in 
other states, is ‘the state’ still the provider of the police service? Which state? Will foreign 
police officers have a differ ent under stand ing than domestic officers of what it takes to main-
tain public order outside their territ or ies and normal cultural contexts? How import ant is 
the tradi tion ally strong link between a national police force and its state? These issues are 
included in the over arch ing ques tion: Does the police still presup pose the state? In what 
way? And how will the answer to these ques tions impact on our under stand ing of the 
concept of ‘sover eignty’?

Historically, it has been argued that the European state system made possible a “higher 
level of moral community within the territ ory of each single state” by offer ing each state a 
certain measure of safety from external inter fer ence from others; in other words, in the 
making of their domestic good order.16 And under such condi tions, a ruler was less likely to 
be over thrown by dissat is fied subjects. A recur ring theme in this research project is the 
tension that arises when this distinc tion is blurred by police working outside the state 
territ ory, on tasks formerly reserved for the milit ary.17

In this book ‘police’ refers to the police force – an organ isa tional defin i tion – i.e. the 
persons employed by the state to perform the activ it ies the state finds neces sary. This is 
meant to emphas ise that it is a specific func tion organ ised in and by a state. The police do 
not always act with coer cion, as already mentioned, but the coer cive poten tial entrus ted 
them by the state, is always present. The poli cing tasks performed by other actors, such as 
private secur ity person nel etc., are not dealt with here. Outside the tradi tional police force, 
a func tional defin i tion of poli cing will include police activ ity performed by, for example, the 
coast guard, the coastal super vis ory author it ies, the armed forces, the customs author it ies, 
and the state health author it ies. The func tion of some of these bodies is discussed when they 
act as police as described in the Police Act.

The police are currently depend ent on a specific govern ment, both to be given tasks and 
compet ences, and for these tasks and compet ences to be legit im ate – meaning that these are 
deleg ated by the citizens in a demo cratic society. Citizens need secur ity, and are willing to 
give up certain aspects of freedom in order to achieve this; this is the core of classic social 
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contract theory. Citizens decide, when elect ing polit ical leaders, which legis la tion is to be 
upheld and created, and consequently what limits there should be on their freedoms, and 
which actions consti tute crimes. The state, and the concept of state legit im acy, only make 
sense in the context of a specific territ ory, a concep tual change often pinpointed as follow ing 
the peace of Westphalia in 1648.18 Although police organ isa tions can be more or less 
attached to, influ en tial for, and power ful within, various struc tures, there are no examples 
of police organ isa tions acting completely inde pend ently of a state struc ture. Such an organ-
isa tion might look like a police force, but would be some thing else entirely (where, for 
example, armed groups of state offi cials join in or carry out revolu tion ary activ it ies outside 
state struc tures, they are milit ary or para mil it ary groups). Security guards, on the other 
hand, may have uniforms and tasks that make them look like police forces, but they have no 
legit im ate author ity or compet ence beyond that of ordin ary civil ians.

The EU over the past 60 years has developed many traits similar to those that developed 
in modern states from the 17th century onwards. These devel op ments have consequences 
for the very concepts of citizen, nation- state and police, as I argue in the last chapter of this 
book. The rela tion ship between state, territ ory and citizen should be seen as signi fic antly 
changed when viewed through the lens of the changes in poli cing, and more specific ally, 
through inter na tional, cross- border police cooper a tion in what may be seen as a regional 
‘community’ of Europe: the Schengen Area. This is the subject matter of the book.

1.2 INTRodUCINg ThE NoRWEgIAN PoLICE

If one wants to under stand the func tion of the police, and its organ isa tion, an exam in a tion 
of its histor ical devel op ment may supply insights. The earli est police force was local, 
informal, and privately run. Today the police are a cent ral ized force that is governed 
accord ing to formal laws, rules and regu la tions on behalf of a state. From this perspect ive, 
the devel op ment of a modern police force can be said to be a form of state craft: the police 
and the state have been mutu ally constitutive of each other. The devel op ment of police 
forces, as a more specific (and specific ally modern) phenomenon, has been depend ent on 
the polit ical devel op ment of the nation- state. Different nation- states have differ ent stories.

1.2.1  The devel op menT of ‘The police’

The meaning of ‘police’ is often taken for granted, with an assump tion that there is a 
common under stand ing. ‘Police’ and ‘poli cing’, however, are multi fa ceted concepts with 
complex mean ings. Those perform ing what have been under stood as police tasks, come  
in diverse forms through out history and across geograph ical areas. This is neces sary to 
under stand if we want to compre hend how the present police force and its tasks became 
what it is. The term ‘police’ pre- dates the modern state. It derives from the Greek word 
politeia, denot ing, among other things, good order and welfare within a community. 
Understood in such a broad sense, the police existed long before the modern state system, 
ever since early communit ies began to exer cise some kind of control over their members.19 
The historic meaning of the term is, as seen above, still present in today’s Norwegian  
Police Act.
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The police organ isa tion does not act on behalf of itself: it possesses certain compet ences 
deleg ated to it by someone. This depend ence on a partic u lar community is well formu lated 
in Tilly’s obser va tion: “[T]he manner and form of poli cing register with extraordin ary 
clarity the history of the inter ac tion between the state makers and the people they seek to 
control”.20 It seems also to be commonly agreed that whoever performs poli cing activ it ies, 
does so with specific aims. The aims and purposes of poli cing have to some extent also 
changed with the devel op ment of ‘the police’ in modern times.

In the ‘politeia’ sense, the police existed in very early communit ies, includ ing in Norway. 
The modern police, however, have more narrow char ac ter ist ics. Bayley char ac ter ises it as 
“public, special ized, and profes sional”. Bayley’s defin i tion of ‘public’ is that police work is 
done on behalf of a collect ive community, and is also paid for by this collect ive (it is not 
privately funded).21 Policing tasks, on the other hand, may be performed by private entit ies 
or indi vidu als. The focus here is on the police force, as developed in rela tion to the state 
system and the citizens. This goes along with defin ing the police through their prerog at ive 
to employ coer cive force against citizens on behalf of a govern ment.22 The limited territ ory 
of a king or feudal lord may not make up the ‘community’ that is neces sary for the police to 
match this defin i tion, one that is depend ent on an author isa tion in the name of a community. 
Modern states (from the 17th century) grew out of communit ies that had evolved into 
towns and cities in the Medieval period. The ‘inven tion’ of the modern police is often seen 
to coin cide with the birth of the modern state and there after with the nation state.23

The aim here is to provide the basis for an assess ment of how the Norwegian police have 
turned out the way they have, the relev ance of the changes to poli cing result ing from EU 
cooper a tion, and how these may impact the state and the Union in the future.

1.2.2  The hisTory of The norwegian sTaTe and iTs police

The Norwegian atti tude to its rela tion ship with the rest of Europe, is closely connec ted with 
the country’s historic devel op ment as a state, outside and inside unions. During the last 600 
years, Norway’s history has been closely inter twined with that of its Nordic neigh bours 
Denmark and Sweden. Norway and Sweden shared the same kings (‘personal union’) 
through out the 14th century, and all three coun tries entered into the Kalmarunion, a 
similar form of shared- monarch union, from 1397. While Sweden left in 1523, Norway 
remained, with various degrees of autonomy, in this ‘personal union’ with Denmark until 
1814. From the 1660s, Norway to some extent had separ ate laws and insti tu tions: it had, 
for example, its own army. Despite these elements of inde pend ence, however, Norway was 
ceded from Denmark to Sweden after the Napoleonic wars in 1814, and remained under 
Swedish rule in a forced personal union until 1905. The country nonethe less kept its consti-
tu tion, drawn up in 1814, and separ ate parlia ment ary insti tu tions, except for the Foreign 
Service, which was shared with Sweden.

Another point to be considered is whether one sees the state as a set of rules, policies and 
regu la tions – an ideal system made up of differ ent agen cies – or the various prac tices of state 
agents in ‘the real world’. As stated by way of intro duc tion, this book considers the state as 
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a central govern ment, whether run by a king or an elected body. But the ‘state’ is also taken 
to describe the nation- state, where a people possess the power over a certain territ ory. The 
history of the nation- state in the present chapter is relev ant because it shows that a percep-
tion of Norway as a sover eign state flour ished even while the country was part of various 
Nordic unions. This point will be taken up again later to elucid ate why the present- day 
Norwegian state acts as it does in rela tion to inter na tional agree ments and unions, in both 
general state areas and specific ally police ones.

During the three centur ies before the peace of Westphalia, the modern state was evolving, 
in that there was a continu ous struggle to gain sover eign power over a certain area and to 
defend this area against other lords or kings. This did not involve the police while the 
struggle concerned the expan sion or protec tion of borders: this task belonged to milit ary 
forces. Until the Westphalian peace, there was a long series of wars in Europe.24 As a result, 
much of the avail able resources went to the armed forces, either to arm soldiers to expand 
the realm, or to protect a community against attack. However, the devel op ment of the 
police resul ted in a more perman ent and stable state, as the general welfare and order of the 
community was given prior ity, instead of milit ary defence, or increased imper i al ist expan-
sion taking up most of the resources. No inter na tional treaty could be agreed upon unless 
all the signat or ies were reas on ably secure at home. An offi cial could not be trusted when 
enter ing into agree ments on behalf of his state, if the internal hier arch ies or power struc-
tures back home were not stable and trust worthy.25 At the same time, the fact that states 
were able to alloc ate more resources to poli cing their internal territ or ies, rather than just 
protect ing or expand ing external borders, contrib uted to the safety and secur ity felt by a 
partic u lar community within a partic u lar state territ ory.26

The estab lish ment of police forces proper is often seen as a new discip lin ing measure 
intro duced by the newly rein forced abso lut ist sover eigns of European states in the 1660s. 
Stevnsborg, however, argues that strong, autonom ous police author it ies were created 
bottom- up, by muni cipal prime movers, as a response to local needs, and not as a result of 
monarchs’ and lords’ desire for control.27 In the case of Norway, the police func tion in the 
form of the state’s (then, the King in Copenhagen) control of its inhab it ants had defin itely 
been present since the 17th century. The bylaws may have been the most import ant form of 
control, however, and these were created locally. The mid- level posi tions in the stead ily 
growing admin is trat ive appar atus in Norway were more often occu pied by Norwegians.28 
Due to growing profes sion al isa tion, educa tion was neces sary, and the University of the 
Dano-Norwegian Union was located in Copenhagen. Similarly, the officers of the Norwegian 
army that developed from the mid-17th century were recruited via Copenhagen from 
Denmark, or else where on the European contin ent. From one perspect ive, the Dano-
Norwegian situ ation is char ac ter ised by the King’s placing of strong (Danish) leaders in 
(Norwegian) admin is trat ive posi tions.29

One reason that local communit ies and citizens were not affected too heavily by the fact 
that the Danish occu pied posi tions of power may be that there was a divi sion between the 
tasks of the ‘low’ police and of higher admin is tra tion. (A view that may be compar able to 
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present- day percep tions of rela tions with the EU.) This was prob ably less import ant, 
however, than the fact that the lensmen, volun tary watch men or other people perform ing 
police tasks closest to indi vidu als, were locally connec ted. The police were part of the 
communit ies they policed. Especially in rural, undeveloped areas, small towns may have 
seemed far away from the wealthy elites. This may also pinpoint the differ ence between 
contrast ing concep tions of the meaning of the police, who might be seen as an instru ment 
of power employed from above, or a safety provider managed from below. According to 
Andenæs, the general Norwegian popu la tion were not resent ful of Danish rule, as it was 
perceived as a protec tion from unfair rule by more local nobil ity and civil offi cials.30

The idea of the nation-state is often thought to have been born at the time of the French 
Revolution of 1789. In contrast to the sover eign state, which dates from the mid–17th 
century, the nation- state presup poses a common iden tity, a percep tion of being Norwegian, 
and exper i en cing belong ing ness and even love for one’s country.31 The sover eign state 
could easily be abso lut ist: those living there were mere subjects. The nation- state, however, 
is made far stronger and more stable when perceived as consist ing of citizens who are self- 
identi fy ing national subjects.

The police can be seen to have acted as a form of ‘iden tity marker’ in this situ ation. States 
by no means provided equal rights (or even equal oblig a tions), and those regarded as 
citizens were only a small percent age of the popu la tion. One may, however, see a change 
from the use of the police to control the popu la tion, to its use for the common good of the 
popu la tion, now seen more as the state/ruler, under the inspir a tion, for example of the 
social contract theor ies of Rousseau and Locke that emerged in this period. One import ant 
element is the idea of people poli cing them selves. When citizens give up some of their 
freedoms to obtain secur ity and protec tion from the sover eign, the coer cive power wielded 
over them based on this deleg a tion needs to be located not too far from them. Power 
wielded from too great a distance may prevent the sover eign from under stand ing what kind 
of secur ity and protec tion citizens want. Such an under stand ing is neces sary to keep citizens 
suffi ciently satis fied that they will not revolt against the sover eign.

Seeing the tradi tional concept of ‘police’ in terms of the good order of a territ ory implied 
a concep tion of ‘order’ similar to what today consti tutes general welfare state tasks, accord ing 
to, for example, Foucault.32 And a read i ness to under take welfare tasks implies that viol ence 
or lawless ness have given way to a more peace ful society where the author it ies do not simply 
control, but also care for, subjects.33 The growth of an expand ing admin is trat ive state in 
these territ or ies was char ac ter ised by the classic under stand ing of politeia – good governance 
and admin is tra tion of the citizens in every area of life possible to regu late. Thus, the state 
admin is tra tion had to concern itself with the well- being of every one – in every way it could 
be ensured by control and regu la tion. In such a system, the police force repres en ted the 
unlim ited power of the sover eign.

Along with the rest of Europe, Denmark-Norway exper i enced more unstable and rest less 
times from the late 18th century onwards. The estab lish ment of the first Norwegian modern 
corps of constables in Kristiania (Oslo) in 1858, which replaced the watch men that by then 
were deemed insuf fi cient, exem pli fies this general tend ency.34 When consid er ing the impact 
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of the police on the devel op ing state and its internal affairs, there are two elements that seem 
to deserve atten tion. On the one hand, there are the coer cive powers of any type of police 
(lensman, etc.) over offend ers in the community, such as indi vidu als commit ting offences 
like murder, theft, drunken and disorderly beha viour and failure to appear in church on 
Sunday. On the other hand, there are coer cive powers given to the police to control the 
people en masse. During the 18th century, abso lute monarch ies sought to quell popular 
riots and anti- monarch ist rebels, and this deman ded a kind of police work quite differ ent 
from what the police, either in rural or urban areas were equipped to do. The police were 
now tasked with protect ing the state, which hitherto had been the job of the milit ary, but 
against its citizens, rather than external forces.35

There are contem por ary comments on the signi fic ance of the ‘new’ powers of the police, 
and debates about what kind of police force was not desir able. The police were obliged to 
be clearly iden ti fied by uniforms. The French semi- milit ary gendarm erie was considered 
through out the 17th and 18th centur ies as a possible model in Denmark-Norway, espe cially 
follow ing clashes between students and police in Copenhagen in the 1780s and ’90s and 
other occa sions when the milit ary was called to assist the police.36 This police model was, 
however, even tu ally rejec ted.37

At the end of the Napoleonic wars at the begin ning of the 19th century, there were radical 
changes in Norwegian society. Embargoes and food short ages contrib uted to polit ical and 
social unrest, and growing xeno pho bia. Various factors brought more migra tion from rural 
areas to the towns and cities. The organ isa tion and nature of police work in urban areas is 
differ ent from that in in rural areas, and a major increase in the popu la tion of cities all over 
Europe created new needs for urban police systems. New justice and police depart ments 
were estab lished during the early 19th century, and a director police chief was made respons-
ible for law and order enforce ment for the entire Dano-Norwegian kingdom.38 While the 
police could previ ously be seen as a tool for admin is ter ing the affairs of the state, it was now 
turning into a more specific ally prevent ive force defend ing the state against internal enemies.39 
An increas ingly import ant police task was more thor ough iden tity control, espe cially of 
foreign ers.40 In 1814, despite the move from Danish to Swedish ‘part ner ship’, the Norwegian 
capital achieved its own Norwegian govern ment, in line with its own consti tu tion. Norway 
resisted being ceded from Denmark to Sweden, prefer ring its inde pend ence in part ner ship 
with Denmark. Although the ceding went ahead, this only happened after a brief war, and 
the Norwegian govern ment managed to obtain a large degree of sover eignty, that laid the 
found a tion for the sover eign nation- state of Norway in years to come, and the final seces sion 
in 1905. The ceding in 1814 was made depend ent on Norwegian approval. Norway claimed 
to be an inde pend ent kingdom – the Norwegian part of a separ ate nation – and that the 
prin ciples of natural and inter na tional law preven ted ceding.41

Before the liberal devel op ments in the era of the Enlightenment, the divi sion between the 
milit ary and the police was largely func tional: their aims could be similar and only their 
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specific tasks differ en ti ated them. In the Enlightenment era the concept of citizens’ rights 
developed, and inspired consti tu tions, such as that of Norway, which gener ally prohib ited 
the use of force by the army against citizens.42 But all avail able forces in the service of the 
king would be deployed in cases of riots or public disorder threat en ing to over turn the state 
itself. The divi sion of forces may be seen as being connec ted initially to the devel op ment of 
sover eignty as a manner of power divi sion in the emer ging nation- states, and later to demo-
cratic consid er a tions.43 When the use of coer cive force is regu lated, the possib il ity for the 
king’s personal abuse of the armed forces is dimin ished, i.e. when Parliament controls the 
legis la tion regu lat ing milit ary inter ven tion or assist ance to the police.44 Different poli cing 
systems within Europe have differ ent histor ies. Different versions of milit ary police forces, 
such as the French gendarm erie, also make the divid ing lines between police and other 
coercive forces of the state less obvious when viewed in an inter na tional context. It has  
been argued that a police force presup poses a peace ful situ ation. The milit ary and the police 
respect ively take care of the external and internal secur ity of a territ ory. Such divid ing lines 
may be based on power divi sion consid er a tions, or simply on the divi sion of tasks. More 
prac tic ally, however, as Brodeur argues, it may have been that the methods and weapons of 
the milit ary were simply increas ingly unsuited to narrow urban streets.45

The most import ant implic a tion of 1814 the sover eignty change for Norway may have 
been increased respect from those beyond its territ orial borders. Although Norway largely 
kept her own laws and tradi tions in the admin is trat ive field and else where, and was thus 
never fully integ rated into Denmark, sover eign rule in the uneven Dano-Norwegian Union 
had been firmly situ ated in Denmark since the late 14th century.46 There was no Norwegian 
Council; the polit ical leader was Danish and based in Copenhagen. Although the wealthy 
famil ies of Norway were quite close to the Danish rulers, the chief admin is trat ive posi tions 
in Norway were occu pied by Danish expats, be it in cities or the smaller towns.47 Norway 
was in prin ciple an inde pend ent kingdom in union with the more domin ant Denmark until 
1814, albeit subject to Danish polit ical and economic rule.48 The Danish-Norwegian chan-
cellery had ulti mate super vis ory respons ib il ity for the police until 1814, when the Norwegian 
Police Ministry took over.49 According to Imsen, however, there are strong indic a tions that 
local Norwegian communit ies were in prac tice relat ively autonom ous, and able to regu late 
them selves and their inhab it ants.50

The regu la tions concern ing police activ ity seem to have been largely inde pend ent of the 
sover eign, or the inter na tional legal posi tion of the Norwegian state. While the 17th and 
18th centur ies saw a certain cent ral isa tion of control over the police across Denmark-
Norway, the regional and local ordin ances appeared to with stand, to some extent, 
‘governance at a distance’. One could perhaps expect signi fic ant consequences from 
Norway’s move from being a subor din ate in a ‘union’ with Denmark, to being a country in 
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a personal union with Sweden. The highest admin is trat ive body for the police of Norway, 
which had been the Danish-Norwegian Cancelli, was not trans ferred into the Swedish 
union. Instead, this respons ib il ity was given to the Norwegian Police Ministry.

1.2.3  modern police sysTems

The history of neither the Norwegian state nor the Norwegian police should be seen in isol-
a tion: the history of the modern nation- states is a European history. Bayley argues that it is 
impossible to pinpoint the emer gence of modern police at a specific moment in time. A 
modern police force does not appear simul tan eously across Europe: rather, the features of 
modern police appear at differ ent times in differ ent coun tries.51 Both the French and English 
pre- modern and modern police systems had local and regional, central and decent ral ised 
char ac ter ist ics.52 The ‘modern police’ in its general present- day form is considered to have 
been born in early 19th century England. The French model, which had some of modern 
traits, had roots in the 17th century, and Brodeur argues it was the first police force in the 
modern sense, having a partic u lar focus on so- called ‘high poli cing’, i.e. ‘state protect ing’ 
poli cing. This was rein ven ted, he argues, although in a less polit ical way by the British 150 
years later.53 Either way, the Norwegian police share features with both models.54 
Nonetheless, the modern British police force more clearly bears the char ac ter ist ics of today’s 
modern police. The British model was an expli cit inspir a tion for the 1912 Norwegian Police 
Committee that did the ground work for the first Norwegian Police Act of 1927.

As in France and Britain, since the 19th century, the Norwegian state admin is tra tion 
system and the police force have been divided into various agen cies with special ised func-
tions. These special ised police tasks seem to have developed in a similar way, inde pend ent 
of the categor isa tion of the various coun tries’ police agen cies.55

Criminal invest ig a tion at this time was a some what novel func tion of the police. 
Investigative police were not distin guished from ‘normal’ police or city guards before the 
18th century. Policing primar ily meant low poli cing; main tain ing peace and order, and 
protect ing people’s life, health and prop erty. The role of the police expan ded, from 
uphold ing the king’s peace and collect ing the king’s taxes, to include the enforce ment of 
general order. The French police was some times infam ous for achiev ing a very orderly 
society, but employ ing methods that did not neces sar ily ensure order was combined with 
secur ity or safety. Comparison with the English model may be flawed because it inev it ably 
involves the risk of anachron ism: one is compar ing very differ ent periods of time. The 
English ‘model’ mainly evolved after the Enlightenment Era and is thus affected by a 
differ ent view of the value of the indi vidual. Either way, the English model was the inspir a-
tion for the first Norwegian national Police Act, espe cially in its discus sions of the prox im ity 
and equal ity of police person nel vis-à-vis the people being ‘policed’.

Irrespective of country, police tasks are char ac ter ised by the fact that they are seen as 
arising within a specific territ ory. Some tasks upheld the polit ical order, for example the 
arrest of polit ical oppon ents, the collec tion of taxes to finance the ruler, or the outlaw ing of 
people, to main tain control over the territ ory. Other types of task were those that to a lesser 
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degree were for the benefit of the ruler.56 The former, high poli cing, in a modern sense 
means protect ing the secur ity of the nation. Low poli cing thus turns the focus inward on 
the nation itself. It will be argued here that inter na tional police cooper a tion was origin ally a 
form of high poli cing, target ing crimes seen as threat en ing the secur ity of the cooper at ing 
nations. However, in recent years, inter na tional poli cing may be seen to have ‘turned low’: 
the monarch’s or sover eign state’s secur ity is not always the prime target of cooper a tion, 
which also focuses on the communit ies ‘below’ the nation, as in the case of public order 
poli cing.

In the context of this book, the import ant ques tion is whether the under stand ing of what 
the police is and should be, is locally anchored.

1.3 oN SovER EIgNTy

During the Schengen and EEA nego ti ations, it was frequently reit er ated that Norway 
should main tain its sover eign status as an outsider to the EU. Norway is obvi ously still a 
sover eign and autonom ous state in that the Government can veto any EU devel op ment, 
which, in only slightly differ ent circum stances, accord ing to both the Schengen and EEA 
agree ments, would prob ably termin ate Norway’s member ship.57 As a member or asso ci ate 
member of these two agree ments, Norway is bound to obey and imple ment Schengen- 
relev ant and EEA meas ures decided by EU bodies. Among the agree ment expan sions 
concern ing, for example, joint invest ig a tion teams, some are considered Schengen- relev ant, 
some are not.58 Although Norway’s hybrid status means it has little influ ence and no 
decision- making compet ence, I will show in this book that Norway usually becomes, or tries 
to become, a member of any and all police cooper a tion instru ment that is launched within 
the EU. This simple fact may call into ques tion the claim that Norway has sover eign status 
as an EU outsider. Given a semi- consti tu tional binding, this has few legal consequences. 
One could ask, however, whether the devel op ments discussed in this book may have de facto 
consequences for how the state acts as sover eign, and how the popu la tion can demon strate 
its sover eignty, there un der the factual effect of various police meas ures in the society and for 
the police.

Sovereignty is one of the concepts in polit ical philo sophy and the polit ical and legal 
sciences that has received most schol arly atten tion. There are entire librar ies devoted to 
discus sions of various aspects of this concept. This is not a compre hens ive theor et ical treat ise 
on sover eignty. This, rather, is a book about a specific polit ical and legal devel op ment 
(European cross- border police cooper a tion) seen from a partic u lar perspect ive (that of 
Norway). I am going to use this ongoing devel op ment to discuss certain aspects of sover-
eignty, under stood as a prac tical phenomenon. ‘Sovereignty’ is used here as a ‘sens it iz ing 
concept’ which gives meaning to the phenomenon under study, and direc tion to the discus-
sion. The treat ment of the concept of ‘sover eignty’ is informed by this choice; I have chosen 
to high light the aspects that I feel will be most useful in a discus sion of the specific devel op-
ment under study.
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Sovereignty is a defin ing trait of the modern state. But the struggle to define sover eignty 
has been on- going for centur ies. State sover eignty may imply national sover eignty, involve 
elements such as legal and polit ical sover eignty, external and internal sover eignty, the notion 
– expressed in section 1 of the Norwegian Constitution – of indivis ible sover eignty versus 
divis ible sover eignty, and govern mental and popular sover eignty.59 Sovereignty is not the 
preserve of inter na tional law. It is central to many fields of social and histor ical research, to 
much of polit ical science, includ ing inter na tional rela tions, and, of course, to public law.60 
It hinges on issues such as the condi tions for the exist ence and exer cise of sover eignty, of 
who should exer cise it and what forms these entit ies should take.61 A tradi tional under-
stand ing of sover eignty is that it implies the full autonomy of rulers to act as they choose 
within a certain territ ory, without legal limit a tion by any super ior entity.62 It is thus 
import ant to the indi vidual, because it determ ines who is in charge of her or him, posit ively 
and negat ively, at any given time and in any given place. The ques tion of sover eignty, then, 
funda ment ally raises the issue of author ity on a specific territ ory.

1.3.1  TerriTory and auThor iTy

Theories on the nation- state hold that the state derives its territ orial rights from the prior 
collect ive right of a nation to that territ ory. Nations are groups defined by cultural char ac-
ter ist ics that their members perceive them selves to share, such as language or a common 
culture, combined with an aspir a tion to polit ical self- determ in a tion.63 The concept of 
‘state’ presup poses a territ ory limited by geograph ical borders. The borders are key to the 
defin i tion. Within these borders, certain rules apply; beyond them other rules apply. The 
territ or ies are never given, they are demarc ated in the way they are, at any given time, 
because of human action. A territ ory is fixed because someone claims it – what Jessop calls 
the “territ ori al iz a tion of polit ical power”.64

After roughly the year 1500, the nation- state became the domin ant struc ture in Europe; 
it had four partic u lar features: “1) it controlled a well- defined, continu ous territ ory; 2) it 
was relat ively cent ral ized; 3) it was differ en ti ated from other organ iz a tions; and 4) it rein-
forced its claims through a tend ency to acquire a mono poly over the concen trated means of 
phys ical coer cion within its territ ory”.65 State bound ar ies were defined by inter na tional 
agree ments, through which sover eign states acknow ledged and guar an teed each other’s 
exist ence.66 Internally, state power enabled sover eigns “to define and enforce collect ively 
binding decisions on the members of a society in the name of the common interest or 
general will”.67 The general will was less ‘volun tary’ or expressed before the 18th century, 
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but the weight attached to the common interest and general will must have been one  
factor in a state’s success: becom ing and remain ing an autonom ous state relied upon a 
state’s ability to homo gen ise its popu la tion.68 This involved, for example, the adop tion 
of state reli gions and the expul sion of minor it ies, and later, the insti tu tion of the police, 
which was one of the final build ing blocks in the struc ture of modern exec ut ive govern-
ment.

Territorial border control is a clear sign of sover eignty. The EU Commission has estab-
lished a new supra na tional EU border and coast guard service with a command and control 
centre that is inde pend ent of national author it ies.69 In some circum stances, the agency may 
operate on the borders of a Schengen member state regard less of its consent. The EU 
Frontex border guard system consists of national members, working outside national juris-
dic tions. I would argue that a supra na tional entity with control over who may cross the 
external borders of an area indic ates both a decrease of the import ance of the member 
states’ demarc ated borders, and an increased import ance of the European area borders, 
controlled by the EU. I will return to the mono poly of viol ence within this territ ory below.

The state system contrib uted to estab lish ing state sover eignty. Fast- forward ing to the 
20th century, we could ask whether the contem por ary ‘state system’ of Europe may dimin ish 
sover eignty. In the 20th century, trade- related agree ments prolif er ated, both because of 
various modern devel op ments, and because, at least in the western world, the state system 
enjoyed greater stabil ity in its struc ture than ever before.

The concept of the state requires a ruler, someone who can take decisions, to protect a 
territ ory, and to allow or prohibit activ ity within it in order to main tain it in the way the 
ruler sees fit. Bartelson argues that the core of the concept of sover eign power moved from 
divine right in the medi eval era, via the monarch in the renais sance, to man in the modern 
era; a final move often thought to have begun in 1789.70 In the Enlightenment period, the 
figure of the ‘citizen’ came to the fore, imply ing that the subjects of the state were sover-
eign; this was later termed popular sover eignty. Contractarian theory had already been 
developed by Hobbes followed by Locke, but the strengthened posi tion of man in social 
contract theory came in this period, with thinkers such as Rousseau.

In the Hobbesian and Bodinian sense, the prin ciples of justice and order would be best 
provided by modern demo cratic states whose organ ising prin ciples are anti thet ical to the 
idea that sover eignty means uncon trolled domestic power.71 For Hobbes and Bodin, there 
should be one abso lute author ity as the sover eign. This fits poorly with the current system 
of modern demo cratic states in Europe. Krasner high lights four differ ent facets of sover-
eignty: internal sover eignty, meaning domestic control; external sover eignty, in the sense 
that other states respect the sover eign’s right to govern internal affairs; sover eignty as 
control over trans- border move ments; and external sover eignty under stood as the right to 
legit im ately enter into inter na tional agree ments.72 In other words, it is unne ces sary for a 
sover eign to claim to be the one omni po tent power on a territ ory. Trans- border sover eignty 
is import ant because of the diffi culties arising from transna tional trade and crime., which is 
central to our topic, and will be discussed shortly. What such contem por ary theor ists do, 
one may argue, is to replace the sover eign abso lute with a series of contend ing, over lap ping 
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sover eignties.73 There is nothing in this notion, then, that presup poses one nation state or 
govern ment as sover eign. The ques tion that we must turn to is how these other sover-
eignties may be estab lished and how they may best be studied and under stood.

1.4 METhodS

An over arch ing purpose of this book is to ques tion some of the terms, presup pos i tions and 
links in the purpose state ment of the Police Act, section 1, quoted above. The research 
design is, briefly put, to analyse the recent devel op ments in the field of police cooper a tion 
by explor ing how import ant changes have impact on the content of central concepts in the 
Police Act, like ‘police’, ‘state’, ‘citizen’ and ‘community’. I am going to discuss the meaning 
of these concepts and the dynamic rela tion ship between them. The main frame work for the 
analysis is based on changes in the Norwegian situ ation upon the country’s parti cip a tion in 
the Schengen cooper a tion and some subsequent or related inter na tional police cooper a tion 
instru ments such as Europol. An import ant contri bu tion of this book, is to give a thor ough 
account of the police cooper a tion meas ures that are avail able (or may be avail able) to the 
Norwegian police today.

Methodologically, large parts of the book is an analysis of govern ment policy docu ments; 
docu ments that may show what the state admin is tra tion has inten ded the police to be. 
Travaux prépara toires or white papers are inter na tional terms for what in Norwegian is 
referred to as forarbeid. This broadly includes propos als, reports (offent lige utred ninger), 
other debates and consid er a tions forming the back ground to new or amended legis la tion.74 
The stand ard legal dogmatic meth od o logy in Norway to analyse the current legal situ ation, 
implies placing heavy emphasis on these forarbeid docu ments. Such policy docu ments have 
a partic u larly strong posi tion among Norwegian legal dogmatic sources, far more than in 
many other juris dic tions.75 The quality of these works is also more even and thor ough than 
in other coun tries, also compared with similar EU docu ments. To emphas ise this, and to 
avoid confu sion with similar sources in other juris dic tions, I have chosen to use the 
Norwegian word forarbeid through out the book when refer ring to these docu ments. The 
specific refer ences will obvi ously be to the type of forarbeid in ques tion.

The term ‘police’ refers here to the insti tu tion and func tion of civil ian public police forces 
that are form ally legit im ated within the context of national states with the tasks of crime 
control and order main ten ance.76 The aim is thus not to analyse what is imman ent in the 
term; it is to compre hend how it has been presen ted, the way the state under stands the link 
between itself and the police. The forarbeid are well- suited for this type of analysis.

When discuss ing inten tions presen ted in policy docu ments, the ‘state’ is used along side 
‘govern ment’ and ‘Ministry’77 to refer to the state admin is tra tion of Norway. The state term 
in the book is, however, also, to some extent used in a more complex way to refer to a more 
abstract notion, imply ing also the limited territ ory and nation state of Norway; the general 
‘state concept’. Both usages are neces sary to explain the link between the state and the 
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police. The ‘state’ implied in the Police Act might, then, conceiv ably both refer to the state 
as a specific admin is trat ive body, and to ‘nation state’ as an entity distinct from other similar 
entit ies.

At this point, that should suffice as working defin i tions of import ant concepts to get the 
book started. Given that a discus sion of the dynamic meaning of these above- mentioned 
terms is in itself a purpose of this book, however, the defin it ory work will continue 
through out the follow ing 15 chapters.

1.4.1  sTudying inTer na Tional police cooper a Tion

In the 1997 forarbeid concern ing the Norwegian Schengen Affiliation Agreement, the 
Ministry of Justice and Police78 showed how broad and impre cise the term ‘inter na tional 
police cooper a tion’ can be. The term may refer to prac tical cooper a tion across borders, for 
example, in “the form of invest ig at ive cooper a tion; via the exchange of inform a tion and 
know ledge in various for a; cooper a tion through inter na tional or multi- national organ isa-
tions like Interpol and the Schengen to inter na tional agree ments such as the UN Drugs 
Convention; [. . .] directly between the police or author it ies [. . .] or through an organ isa-
tion or a forum like Interpol”; “[. . .] with the aim of crime fight ing or crim inal prosec u tion 
in an indi vidual case; to uphold general public order or provide assist ance to devel op ing 
another country’s police author it ies”.79 A general divi sion was and is made between the 
oper a tional and the over arch ing police cooper a tion.80 The former refers to the polit ical and 
admin is trat ive agree ments and nego ti ations, whereas the latter happens directly between the 
police or public prosec u tion services. After the entry into force of the Lisbon Treaty, the 
distinc tion between oper a tional and non- oper a tional police cooper a tion became very 
relev ant. According to art.87 TFEU, there are differ ent decision- making proced ures 
depend ing on which type of meas ures is adopted. This book discusses both the oper a tional 
and over arch ing cooper a tion.

Important contri bu tions in research on the Norwegian situ ation related to EU police 
cooper a tion and crime control are espe cially Kvam 2014; Karanja 2008; Boucht 2012; 
Gammelgard 2001; Kleiven 2012b, 2013; Wold 2004; Larsson 2006; Ahnfelt and From 
1996; and in Auglend, Røsand haug and Mæland 2004 (2016)81. Judicial cooper a tion in 
crim inal matters is less in focus here, see instead central authors such as Mathisen 2009, 
2010; Ruud 2016; Suominen 2008; Tønnesen 1981; Tønnesen 1978. Some Nordic 
research is drawn upon, but the book is not compar at ive as such, inter alia because of the 
differ ent posi tions as non-/members of EU. Because the lack of compre hens ive liter at ure 
in Norway (there are, for example, no Norwegian text books on EU crim inal matters or 
poli cing), central contri bu tions by Henricson 2010; Gade et al. 2005; and, for example, 
Cameron et al. 2011; Bergström and Cornell 2014 are applied. This book attempts to have 
signi fic ance also outside of Norway. I have not, however, made much use of ‘third state’ 
liter at ure in general, as this goes beyond the scope of this partic u lar study.
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While Kvam (2014) and Karanja (2008) give compre hens ive analyses of the Schengen 
Information and other EU police cooper a tion through inform a tion exchange, and Ruud 
(2016, in Norwegian) on cooper a tion in crim inal matters abroad, there is no compre hens ive 
research on the other types of EU police cooper a tion. This book attempts at provid ing that 
compre hens ive research.

This book targets a substan tial amount of policy docu ments.82 The main emphasis is on the 
legal regu la tions and their creation. There is a vast body of historic research on Norwegian 
history in general, also related to related topics like the growth of the state and the role of the 
milit ary and the church in main tain ing order. Less, however, on police history. The general 
body of historic texts grows when the inter na tional level is included. Outside sources also 
provide insight into Norwegian history, espe cially since the European history is greatly inter-
twined, albeit with distinct ive features and varying direc tions between the regions. The book 
draws only to a limited extent on these general historic accounts. Although a deeper historic 
analysis of the police as only a part of the soci et ies before they became states, and the roles of 
other control and care instru ments over the centur ies would have made the present research 
better, a more system atic and thor ough analysis has not been possible. Some Norwegian liter-
at ure is explored, along side the pertin ent European police history liter at ure.83 The book has 
to no signi fic ant degree drawn on research in German and French languages.84 While I aim 
to use the case of Norway to argue changes to the impact of the police func tion also outside 
of Norway, this does not include a compre hens ive European police history. The follow ing is 
limited to what is most relev ant to under stand the Norwegian situ ation.

I draw upon several studies that have been written on various aspects of transna tional 
crime control,85 contrib ut ing to the under stand ing of the histor ical back ground,86 the legal 
basis of both bilat eral and multi lat eral level, and the devel op ment thereof;87 formal and 
informal cooper a tion;88 the account ab il ity of the various insti tu tions,89 and the rela tion ship 
or struggle between the state sover eignty and transna tional poli cing90 (and all of the above 
inter twined).

The law has a cultural impact, and this book provides a discus sion of the impact on the 
police, the indi vidu als and the state follow ing the expan sion of police cooper a tion mech an-
isms post 1995.91 The legal discus sions on inter na tional police cooper a tion are often 
primar ily human rights related, while police soci ology often takes the police organ isa tion as 
its subject. The area of inter sec tion between the police func tion as being invest ig at ive, and 
admin is trat ive, perform ing both civil and crim inal activ it ies, is not as widely researched. And 
this inter sec tion is what the book attempts to explore: the point where not only the crim inal 
invest ig a tion func tion of the police ‘goes inter na tional’, but also the less regu lated (and 
presum ably more cultur ally depend ent) order poli cing func tion.
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‘Police soci ology’ is under stood here as soci olo gical research of areas such as police culture 
and organ isa tions,92 the occu pa tional role and the police officers’ percep tion of their role.93 
Police soci ology also often discusses the polit ical consequences of differ ent styles of poli-
cing,94 and the society’s demands and percep tions of the police.95 Also what may be termed 
‘secur ity crim in o logy’,96 concern ing the topics of risk and secur ity as they have penet rated 
main stream crim in o logy. Security crim in o logy is typic ally conduc ted by both legal and crim-
in o lo gical research ers (i.e. social scient ists/soci olo gists). The target of this school of research 
is, for example, the legal currents and devel op ments in crim inal law, but also the ques tion of 
a diffi cult balan cing act between values like personal freedom and social secur ity and safety. 
Human rights related research, (crim)immig ra tion research,97 surveil lance studies,98 research 
on the glob al isa tion of crime control,99 and research detail ing increased punit ive ness (i.e. 
increased senten cing frames) will also be drawn upon in the follow ing.100

I take Norwegian legal sources, includ ing the forarbeid and Norwegian legal liter at ure, as 
a point of depar ture, because it is the Norwegian legal situ ation that I want to invest ig ate. 
The book puts a partic u lar focus on how and in what way the EU cooper a tion mech an isms 
and instru ments apply to Norwegian police. To some extent some instru ments that are 
currently unavail able may be made avail able in the future. These are also presen ted.

The focus is on the devel op ment in regu la tions, on what the police may apply and use in 
their work – not what they in prac tice make use of. This focus area is inter est ing because it 
shows how the state nego ti ates its possib il it ies within the Schengen/EU frame work, but 
also with and within the national police. One of the book’s contri bu tions is to provide an 
inde pend ent and in- depth analysis of the relev ant forarbeid in order to under stand what the 
situ ation has been, and what it is becom ing.

Parts of this project analyses the Police Act in Norwegian law in search for argu ments in 
rela tion to the premises for inter na tional police work. The book concen trates on the debates 
and forarbeid prior to a selec tion of specific changes related to either a devel op ment of signi-
fic ance for the Norwegian situ ation (such as the Schengen and Europol cooper a tion agree-
ments) or where there was debate in connec tion with a signi fic ant happen ing at the European 
level that could or may have led to changes in the (Norwegian) percep tion of the inter na-
tional situ ation.

The national Norwegian Police Acts were enacted in 1927, 1936 and 1995. Numerous 
amend ments are made to the legis la tion without a complete replace ment. Some of these 
changes brought about much forarbeid and polit ical debate, others very little, depend ing on 
the signi fic ance the Government at the time ascribed to the amend ment.

As is shown through out part II of the book, despite its non- member ship, Norway is 
member or asso ci ated member of many EU cooper a tion instru ments. This implies that also 
EU policy docu ments and regu la tions are relev ant legal sources. It is not, however, neces sary 
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here to discuss meth od o logy specifi cs of EU law, as it is not the applic a tion of these as such 
that are targeted. The EU regu la tions in the Justice and Home Affairs area have differ ent 
impact in the Norwegian legal system than for the EU member states. The specifi cs are 
explained related to the various instru ments in part II.

1.4.2  The eu body of law and regu la Tions

EU law, regu la tions and policies are, to put it mildly, a dynamic research target. New devel-
op ments arise and change in what is the current polit ical focus. Whether or not one agrees 
with the argu ment that the European Union is sui generis a type of legal and even state 
entity, it is an indis put able fact that the EU law, includ ing the EEA and Schengen, is 
another, and added legal system on top of or paral lel to the member states’ legal systems.101 
Doing research on the EU judi cial and home affairs area has been described as aiming at a 
moving target in a crowded policy space.102 It is chal len ging to follow the policy and legal 
devel op ment, not only at the national level but also at the EU level. EU docu ments are not 
trans lated to Norwegian given the non- member ship, but the language is not a main issue. 
More prob lem atic is the partial inac cess ib il ity, at least exper i enced from the non-EU 
perspect ive. Not that various docu ments are restric ted from non- member states’ view, but 
the EU body of law and regu la tions is not ‘stand ard legal sources’ for Norwegian lawyers. 
A common chal lenge for all students of EU law is the quant ity of docu ments produced, on 
various levels and within insti tu tions. In most EU coun tries, the polit ical discus sions and 
the public debate on the police cooper a tion meas ures are continu ous and vigor ous. Norway 
seems to be an excep tion; there is, as is shown below, very little public or polit ical atten tion 
direc ted at EU police matters. There may be several explan a tions for this, where the polit-
ical system is one, and precisely the non- member ship and thus the percep tion of ‘full 
national autonomy’ another. The relev ant point here is, however, that the lack of UK-style 
debate makes the research object less obvious. Thousands of pages of Norwegian policy 
docu ments on the police have been written over the past thirty years or so. The docu ments 
and the debates relat ing to the inter na tional police cooper a tion meas ures have been far 
fewer. It is partly the case that various amend ments have followed other laws than the Police 
or Criminal Procedure Acts, for example related to the police’s access to immig ra tion data-
bases. Since this book has as a central aim to analyse what the Norwegian state has inten ded 
with its police regu la tions, much time has been spent on track ing the dynamic EU policies 
and the, where relev ant, describe the result ing Norwegian policies, either because of 
Schengen relev ance or affil i ation or asso ci ation agree ments. The book attempts to be 
updated on both levels up until December 2017. The book is based on my PhD, defen ded 
in December 2017. It has not been possible to update also the liter at ure review after that 
point in time.

1.4.3  limiTaTions

Assessing how EU cooper a tion mech an isms and instru ments apply to Norwegian police in 
prac tice does not, in this study, refer to prac tical use of these mech an isms by the Norwegian 
police, but rather the avail able prac tical meas ures in the regu la tions in Norwegian law. The 
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actual prac tice of working law enforce ment offi cials would of course be very inter est ing data 
in an analysis of how the police cooper a tion actu ally works, but that would imply a differ ent 
research outline and make for a completely differ ent book.

The focus in the book is primar ily on police meas ures, not judi cial cooper a tion. This 
means that, for example, invest ig a tion meas ures involving a court order are mostly excluded. 
Cooperation involving legal assist ance raises other issues – in addi tion, at least – as the 
‘proper’ police cooper a tion.103 These are typic ally concern ing trans fer of the crim inal 
proceed ings to another state,104 extra di tion of a wanted suspect with the purpose of crim inal 
proceed ings,105 and extra di tion with the purpose of execu tion of sentence.106 The cooper a-
tion that involves a court decision or the public prosec utor has an extra ‘safety valve’ in that 
a lawyer checks the cooper at ing meas ures, whether they are legal, propor tional, neces sary, 
etc. 

The police author ity and compet ences are mainly regu lated in the Police Act of 1995, 
which is the legis lat ive basis for most foreign oper a tional police cooper a tion.107 The focus of 
this book is, however, the police cooper a tion outside of the court system – poli cing in terms 
of general secur ity provid ing, such as main tain ing order and prevent ing crim inal acts.108 
Typical meas ures of cooper a tion, meaning which meas ures will be taken by the reques ted 
police, are search and seizure, inter rog a tion of witnesses or suspects, declar a tion of 
subpoenas, giving access for foreign police in national inform a tion data bases and systems for 
search and analysis, obser va tion and wiretap ping, and controlled deliv er ies.109

Intelligence and other forms of inform a tion- gath er ing, analysis and exchange is also subject 
for this book. There is, however, much research on police cooper a tion in the form of inform-
a tion exchange, partic u larly concerned with chal lenges such as human rights, and partic u larly 
data protec tion and the right to privacy.110 Despite the relev ance of the chal lenges to data 
protec tion and the indi vidual’s corres pond ing rights, the regu la tions of the indi vidual’s right 
to access, dele tion and complaints will not be further developed here. The purpose is to 
provide good insight into the possib il it ies of the police and to some extent law enforce ment 
more gener ally. The data protec tion field is at least as vast as the police cooper a tion itself, and 
opens an array of discus sions and weight ing of human rights such as the right to privacy. The 
body of liter at ure on this is large, and refer ence is made to other authors for this.

To sum up: The book researches forarbeid to enact ments and legal amend ments of 
Norwegian police regu la tions. In the Part I, the forarbeid are researched with the purpose 
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of analys ing the state’s argu ment a tion and justi fic a tion when intro du cing new police cooper-
a tion meas ures or instru ments. In Part II, the main research data is Norwegian legal regu-
la tions and the pertin ent trans- or inter na tional police cooper a tion agree ments and related 
docu ments. The research from central theor ists on police cooper a tion are drawn upon to 
supply the primary sources.111 Part II uses pertin ent crim in o lo gical and (legal) soci olo gical 
research to discuss the forarbeid and the devel op ment as described in the two previ ous parts.

1.5 RESEARCh qUES TIoNS ANd ThE WAy foRWARd

Sovereignty is an abstract concept that can be oper a tion al ised in many differ ent ways. 
Structurally, the rest of the book, follow ing this intro duct ory chapter, is divided into two 
parts that each ask two separ ate sets of ques tions. These four ques tions all address differ ent 
aspects of sover eignty. Broadly speak ing, Part I (Chapters 2–8) will show how Norway 
entered into the EU police cooper a tion agree ments, and her place as a sover eign state in 
this inter na tional hier archy. Part II (Chapters 9–15) will focus on the way the EU police 
cooper a tion oper a tion ally is carried out with what consequences.

In the follow ing, the book will be struc tured around the follow ing four inter con nec ted 
research ques tions:

Part I

1) Was the decision on the part of the Norwegian govern ment to seek access to EU 
inter na tional police cooper a tion meas ures and instru ments adequately founded on 
popular know ledge and senti ments (internal sover eignty)?

2) To what extent has the Norwegian govern ment ceded decision- making com - 
petence to other agents on poli cing matters (external sover eignty)?

Part II

3) In what ways may the devel op ment of oper a tional police cooper a tion regu la tions 
and meas ures impact on the Norwegian police?

4) In what ways may the devel op ment of oper a tional police cooper a tion regu la tions 
and meas ures impact on Norwegian society and the Norwegian public?

These ques tions directly corres pond to Chapters 7, 8, 14 and 15 below, respect ively. The 
remain ing Chapters (2–6 and 9–13) lay the ground work for the discus sions surround ing 
these research ques tions. They intro duce the devel op ments under study and describe the 
legal field they are part of. They thus provide the neces sary context that makes it possible to 
address the research ques tions in an informed way. A short explan at ory guide to this book 
struc ture is provided below.

1.5.1  a shorT guide To The book

In Part I of the book, I explain the devel op ment of Norway’s rela tion ship with the EU, 
along side the devel op ment of the EU on the crime control area. In Part II, I give a compre-
hens ive over view over Norway’s posi tion in and possib il it ies of police cooper a tion meas ures 
stem ming from EU, includ ing what is not avail able because of her outsider posi tion. The 
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research data mater ial, so to speak, in the first part, is thus the over arch ing agree ments 
between Norway and EU, the polit ical nego ti ations leading to these, and the legal and 
polit ical hier arch ies that Norway is placed in. The data mater ial in the second part is the 
regu la tions of the specific meas ures in the EU police cooper a tion agree ments, includ ing, for 
example, inform a tion exchange in SIS and joint invest ig a tion teams. The two data sets 
combined provide a plat form for analys ing the consequence of the devel op ment of police 
cooper a tion for Norwegian sover eignty through a discus sion of the four research ques tions 
intro duced above.

Employing the first set of data as intro duced and described in Chapters 2–6, I discuss the 
two aspects of external and internal sover eignty in Chapters 7 and 8. The first research ques-
tion concerns internal sover eignty as related to popular sover eignty. This relates to how the 
state proceeded into the Schengen Cooperation and later EU asso ci ation agree ments, 
discussed from the perspect ive of the task of justi fy ing these partic u lar state actions in the 
eyes of the Norwegian public. Was the decision on the part of the Norwegian govern ment 
to seek access to EU inter na tional police cooper a tion meas ures and instru ments adequately 
founded on popular know ledge and senti ments (internal sover eignty)? This first research 
ques tion is addressed in Chapter 7.

The ques tion of external sover eignty is raised in Chapter 8. This chapter concerns the 
Norwegian state’s (and Norwegian state insti tu tions’) posi tions in the EU hier archy. It 
raises the second research ques tion: To what extent has the Norwegian govern ment ceded 
decision- making compet ence to other agents on poli cing matters (external sover eignty)?

Part II of the book concerns the prac tical meas ures of the agree ments and their 
consequences. Regardless of whether sover eignty is main tained on paper because of proced-
ur ally correct nego ti ations, for example (an issue discussed in Part I), Part II asks whether 
the prac tical outcomes of the agree ments are consist ent with what was presen ted to the 
Norwegian public.

Chapter 14 concerns the changes to the Norwegian police follow ing the prac tical police 
cooper a tion devel op ments described in Chapters 9–13. Pertinent issues are whether it still 
is the state that enforces the mono poly of viol ence within its territ ory, if foreign police 
officers act as the prac tical enfor cers. Here, I address the third of my research ques tions: In 
what ways may the devel op ment of oper a tional police cooper a tion regu la tions and meas ures 
impact on the Norwegian police?

The fourth and final research ques tion concerns the rela tion ship between the state and 
the police in rela tion to wider Norwegian society. The forms and intens ity of poli cing in a 
society may have effects on the percep tion of belong ing ness, of risk, of safety, and of trust 
– trust in the state, and in other fellow citizens or indi vidu als in society. Norwegian society 
is chan ging, not least through the police cooper a tion mech an isms, in what is becom ing an 
increas ingly inter con nec ted world. In what ways may the devel op ment of oper a tional police 
cooper a tion regu la tions and meas ures impact on Norwegian society and the Norwegian 
public? This issue is discussed in Chapter 15.
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The 19th century saw the birth of truly global poli cing. The germinal phase primar ily dealt 
with polit ical terror ism, anarch ists and oppon ents of the estab lished regimes in general.1 
The cooper a tion between national police forces was more or less informal until the early 
20th century. According to Deflem, there was a shift from polit ical poli cing to poli cing of 
distinct crimes on the global level during the 19th century.2 Also two later decades have 
shown polit ic ally motiv ated crimes becom ing impetus for increased police cooper a tion; the 
terror ist activ it ies of the 1970s (Baader Meinhof, Rote Armee Fraktion, etc.)3 and the first 
decade of the new millen nium after the 9/11 attacks in the USA. Politically motiv ated 
crimes such as terror ism chal lenge the tradi tional bound ar ies between crime and acts of war, 
both at the national and the inter na tional level. The 1990s is also the decade when the 
Norwegian govern ment took inter na tional police cooper a tion – in partic u lar the EU related 
forms of cooper a tion – to a new level. In Part II, I map the land scape of currently avail able 
police cooper a tion meas ures and instru ments, but always from a Norwegian point of view, 
and always as these instru ments relate to the 1995 Police Act context. This is why Part I 
starts off with a chapter devoted to this Act, explain ing the Norwegian regu la tions of the 
national police work. The change in focus further in Part I does not mean that the Norwegian 
context is left behind. Second, however, in this Part I, the point is to elucid ate the process 
of Norway’s way into the EU via the Schengen Agreement. This requires showing briefly 
the devel op ment of the EU in this field, and the Norwegian posi tion in the various forums 
and agree ments. I then use the facts from those chapters to discuss the two first research 
ques tions described above. The first concerns a form of popular sover eignty; I ask how and 
to what extent the Norwegian state involved its citizens when enter ing into the Schengen 
Cooperation and subsequent police cooper a tion agree ment. The second concerns a form of 
external sover eignty. By this, I refer to the Norwegian state’s level of autonomy as a partner 
in the EU, and the extent to which the EU’s regu la tions or insti tu tion’s decisions may be 
seen to over ride Norwegian internal/national decisions, etc.

The situ ation in Norway around 1995 is taken as a main point of depar ture. That point 
in time is not chosen just because it is the year the current Police Act entered into force, but 
also because this is approx im ately the start of the Schengen nego ti ations between Norway 
and the EU. The poli cing situ ation that the current Norwegian legis la tion and the pertin ent 
inter na tional agree ments imply when seen together, may be said, in effect, to repres ent a 
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major change from the situ ation up until the mid-1990s. The Schengen cooper a tion was 
the first police cooper a tion agree ment to be assessed in depth at the polit ical level. The 
cooper a tion was, in many ways the start ing point for the rapid and dynamic evol u tion of 
many other meas ures and agree ments on the area of crime control and public order main-
ten ance, such as the widen ing and deep en ing of the Europol, the Eurojust, the Prüm, 
Frontex, and so on. This is the reason why the Schengen Agreement will get by far the 
closest focus in the book.

Norway is, I argue, in a dual posi tion, both inside and outside of the full- fledged EU 
cooper a tion proper.



2 ThE PoLICE ACT of 1995
THE MODERN NORWEGIAN POLICE 

ORGAN ISA TION

For purposes of compar ison, it is neces sary to provide an over view of the current state of  
the Norwegian police, before delving into inter na tional devel op ments and subsequent/
poten tial changes.

The most radical devel op ment in terms of inter na tional cooper a tion in Norwegian law 
took place in the early and mid–1990s. This coin cided with the imple ment a tion of the 
Police Act of 1995. The forarbeid for the 1995 Act will be assessed to the extent these are 
relev ant to the issues at stake. The aim is to explain what was considered signi fic ant, both in 
terms of import ant innov a tions, and how risks and bene fits were weighed, and to discuss 
what the amend ments and argu ments may imply for issues such as the close ness between the 
state, the police, and the citizens, and the import ance of territ orial juris dic tion, risks and 
secur ity percep tion.

Less than ten years passed between the first two Norwegian national Police Acts of 1927 
and 1936. Almost 60 years passed between the second and the third. Major social and tech-
no lo gical devel op ments took place during that period, and one would expect simil arly radical 
changes in the poli cing situ ation. Comprehensive forarbeid and debates on the devel op ment 
of the new police act began to appear as early as the 1960s.1 Several police reform commit-
tees (with varying mandates) were appoin ted. Their sugges tions were debated exhaust ively. 
The public debate on what the police should be like was lively, espe cially during the 1970s.

In the follow ing, the focus is the present- day police regu la tions, i.e. the 1995 Police Act 
with Directives. These will be the basis for the analysis of the inter na tional police cooper a-
tion meas ures in subsequent chapters. The present a tion contains a descrip tion of the context 
of and justi fic a tions for the new Police Act, but it also gives a descrip tion of the purposes, 
organ isa tion and struc ture of the present- day police. An under stand ing of the struc ture of 
the police organ isa tion, together with the relev ant insti tu tions and actors of the Norwegian 
police is neces sary to under stand the role of the police in rela tion to the state.2 As a whole, 
this chapter supplies a brief over view of the police of Norway today.

2.1 PoLICE WoRk IN NoRWAy: WhAT ShoULd ThE PoLICE do, 

ANd hoW ShoULd ThEy do IT?

To identify the tasks and purpose of the police is in a way to define ‘order’. The police must 
estab lish and main tain public order. In prac tice, the creation of order is prob ably mostly 

 1 Ot.prp.nr.22 (1994–1995):8.
 2 It is not, however, the inten tion here to provide an in- depth account of the detailed struc tural devel op ment of 

the police organ isa tion.
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unprob lem atic from the perspect ive of the indi vidual police officer, who knows when a situ-
ation is becom ing disorderly, and when it is time to inter vene. This prac tical and often tacit 
know ledge is part of what being a police officer is all about.3 This fact may, however, be seen 
as a chal lenge for the prin ciple of legal ity: indi vidu als should be informed what bound ar ies 
the state puts on their scope of action.4 International police cooper a tion, espe cially as 
regards order poli cing, may chal lenge this.

Previous Norwegian police legis la tion iden ti fied no clear purpose for the police, or limits 
to their powers. The general power of attor ney (gener al full mak ten), based in custom ary 
law, was the primary source of police powers before the 1995 Act. The police had a wide 
general author ity, without any legal basis, to inter vene in indi vidu als’ lives, in order to main-
tain public peace and order, and prevent crim inal activ it ies.5 In 1995, the custom ary gateway 
section was considered to breach the prin ciple of legal ity, because all state inter fer ence in the 
indi vidual’s personal sphere must be based in law. Both the general purpose of police work 
(sects.1–2) and some specific tasks were finally fixed in the 1995 Act. The PA sect.7 describes 
the situ ations where the police may inter vene, and the purposes of such inter ven tion. 
Although inten tion ally non- exhaust ive, it was deemed that, in lieu of more casu istic legis la-
tion, there was a need for each indi vidual police officer to have a clear value- based rule of 
thumb when execut ing discre tion as part of his or her general duties.6 Some core concepts 
need explain ing, since they will be revis ited later when discuss ing foreign police influ ence. 
Since the rules on what the police should do, and how, are relat ively open- ended, the 
purpose of the Norwegian police, and the rules of their conduct, are relev ant to examine.

The general purpose for all police work was fixed in sect.1 of the 1995 Act. It should be 
remembered that sect.1 lays down that the State shall provide the neces sary police, and that 
the police have a respons ib il ity to provide secur ity under the law, and welfare and safety in 
general.

‘Security under the law’, trans lates rett ssik ker het in the 1995 Police Act, which is a some-
what vague term.7 Preparing for the 1995 Act, such terms were sugges ted form al ised. 
Procedural rule of law guar an tees are defin itely included, but a ‘thicker’ under stand ing is 
also implied. The Police Role Committee (I) explains it as a ‘legal safe guard’ (rett s vern), 
which is a service citizens receive in return for being law- abiding.8 The core of the term, they 
argue, is the protec tion of personal safety, which suggests the clas sical liberal rights: secur ity 
for one’s person and prop erty. The police were also seen as carry ing out the state’s respons-
ib il ity to ensure that citizens enjoy the rights bestowed upon them by law, such as freedom 
of speech, civil rights, and freedom of move ment. A perfect society cannot exist, however, 
since people inev it ably have differ ent ideas of perfec tion. Society requires that every one 
must accept some restric tions, depend ing on the prevail ing ideas in the specific social 
context. The import ant link between the rights of indi vidu als and the social order is visible 
here. In more recent policy docu ments on the police role (in contrast to the docu ments 
from the 1980s and earlier), the Ministry narrowed the under stand ing of the rule of  
law. ‘Efficiency’ was considered to be less import ant than the respect for the indi vidual’s 

 3 See in depth Heivoll 2017.
 4 Op.cit.:54–5.
 5 E.g. NOU 1988:39 p.48; NOU 1981:35 e.g. pp.45–7; Castberg 1955:71–2
 6 Op.cit.:13; 16–7.
 7 On rule diver ging theor ies on the contents of ‘rule of law’; e.g. Tamanaha 2004. The aim here is to assess the 

legis lator’s version – which is broader.
 8 NOU 1981:35 p.67.
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rett ssik ker het and privacy in police work.9 In the mid–2000s, the Ministry argued that 
collect ive safety had become more import ant since the 1970s’ focus on the indi vidual, 
because of an increas ingly complex society, new tech no lo gies and new forms of crime.10 
This seems based both in the devel op ment of crime, and on the devel op ment of inter na-
tional courts’ adju dic a tion related to privacy and proced ural justice in general.11 At any 
given time the values of collect ive secur ity and indi vidual freedom are being balanced in 
prac tical police work. The balance seems to have tilted in the direc tion of the former value 
in the early 21st century, in contrast to “the currents of legal policy in the 1970s”.12 The 
fact that the meaning of rett ssik ker het changes, demon strate the import ance that a clear 
purpose should be specified in the Police Act, giving inter pret a tion guidelines for when the 
terms them selves seem unclear and inad equate.

Investigation is a central police task. The concept of ‘invest ig a tion’ refers, accord ing to 
the Criminal Procedure Act (CPA) sect.226 to such police work that has as purpose to 
retrieve the neces sary inform a tion to determ ine a ques tion of indict ment, crim inal liab il ity, 
and/or the stop ping or deter ring of crim inal activ it ies.13 The distinc tion between invest ig a-
tion, intel li gence and prevent ive work has consequences for this thesis. On a national level, 
the distinc tion determ ines the hier arch ical police lead er ship in the specific case or work. 
Moreover, police invest ig a tion has its legal basis in the Criminal Procedure Act, whilst other 
police activ it ies are regu lated in the Police Act, the Public Administration Act and other 
specific legis la tion.

In addi tion to the defin i tion of the purpose of the police, and of what this involves, the 
1995 PA contains several rules of conduct for police officers. In the forarbeid to the Act, 
ten basic prin ciples for the struc ture of the police force, and for its, activ it ies and role in  
the community were set out by the Police Role Commission and later approved by the 
Government. These prin ciples are the basis for the current Police Act, and have been reit er-
ated so many times,14 that they are argu ably funda mental to Norwegian poli cing. These 
prin ciples may be seen as describ ing the tradi tional Norwegian police. They are:

• The police force reflects the ideals of society
• The police force has civil ian char ac ter ist ics
• The police force consti tutes one unified force (“enhet spoliti”)
• The police force is decent ral ised
• The police officer is gener al ist
• The police force inter acts with the public
• The police force is integ rated in the local community
• The police force recruits officers from all levels of society
• The police prior it ise their tasks, placing emphasis on prevent ive activ it ies
• The police force is subject to effect ive control by society
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bases, thus those inter fer ing in the indi vidual’s private sphere. With such a defin i tion, meas ures of intel li gence 
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These consti tute the “essen tial needs of the community”, as stated in sect.1.15 The tasks of 
the police are formu lated in the 1995 Police Act sect.2, on the basis of these ten prin ciples. 
The 1995 Police Act (PA) and the relev ant version of the Police Directive (1990) include 
regu la tions on the meas ures avail able to the police, but say little about which measure should 
be used when, and under what circum stances. Still, a number of guidelines are laid down in 
the legal regu la tions. The PA sect.6 and PD sect.2–1(2) emphas ise the prime import ance 
of prevent ive meas ures. This obvi ously does not mean that the police should not inter vene 
in ongoing crim inal action, but that they should take prevent ive meas ures before actions 
turn into crime or disorder. This is reflec ted in the require ment that a stronger measure 
should not be taken before a less drastic one has been shown to be futile.16

The police are thus respons ible for enfor cing both what may be called partic u lar order, 
and general order in a community.17 While main tain ing partic u lar order means prevent ing, 
stop ping or deter ring specific crim inal acts, main tain ing general order helps ensure a general 
sense of secur ity in society. Of course, general and partic u lar order main ten ance will be 
closely related in prac tice: the mere pres ence of the police in local communit ies may be seen 
as import ant, both to prevent crime, and to create a feeling of safety and secur ity among 
citizens.18 Much police work is non- coer cive, and there fore the prin ciple of legal ity does not 
arise.19 This may, as discussed below, be chan ging with the increase in inter na tional police 
cooper a tion. Policing ‘order’, presup poses a relat ively clear under stand ing of the content of 
the term, and this may depend on context and time.

2.1.1  general meas ures

All police activ it ies must be in accord ance with the purpose and general guidelines of PA 
sects.1 and 2; briefly summed up: they must be part of the state respons ib il ity for the provi-
sion of welfare, safety and secur ity under the law. The police object ives should as far as 
possible be achieved by non- coer cive meas ures, i.e. through the gath er ing of “inform a tion, 
advice, order or warning or by taking regu lat ory or prevent ive action”.20 Coercion is defined 
as forced phys ical inter fer ence towards a person or prop erty.21 The Act relat ing to legal 
proced ure in crim inal cases (CPA) part IV contains the regu la tions of coer cive meas ures 
(tvangs midler) in Norway. It is common to all coer cive meas ures regu lated in Part IV that 
they are inter me di ary steps in a crim inal proced ure. When a case is closed, coer cive meas ures 
are replaced either with drop ping of the charges, a convic tion or a return of the seized 
object to its owner.22 There are, however, several types of coer cive meas ures avail able to the 
police that do not fall within the Part IV category. The police have legal bases to inter vene 
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in various ways to main tain public peace and order. According to sect.7(1) PA, such inter-
ven tion is legit im ate when the purpose is:

1 to halt disturb ances of public peace and order or when the circum stances give reason to 
fear such disturb ances;

2 to protect the safety of indi vidu als or the general public; or
3 to avert or halt viol a tions of law.

The primary avail able meas ures are listed in the same section, second para graph, estab lish ing 
that the police in such cases may inter alia “regu late the traffic, prohibit loiter ing in certain 
areas, turn away, render harm less or impound danger ous objects, turn away, remove or 
appre hend persons, order activ it ies to be halted or modi fied, enter private prop erty or area 
or order areas to be evac u ated”. The purposes and meas ures thus coin cide greatly with the 
‘general author ity’, signi fy ing the non- casu istic char ac ter istic both of the Act and of the 
police tasks in custom ary law. Outside the three purposes of 7(1), the police may also take 
action on behalf of other public bodies if the “circum stances entail or threaten serious 
breaches of the peace, if the public author ity in ques tion is not avail able or inter ven tion by 
such author ity is presumed to be impossible, futile or cannot take place in time”. In case of 
a lack of compli ance with a decree given with basis in 7(1), the police may see to it that 
neces sary action is taken to prevent the negli gence from causing damage, injury or from 
endan ger ing the general public, at the expense of the negli gent party (7[2]).

The police may use force if there is legal basis for this, and coer cion is 1) clearly neces sary 
and 2) defens ible in light of the seri ous ness of the situ ation, the poten tial consequences of 
the enforce ment and the general circum stances.23 The relev ant coer cive meas ures avail able 
to the Norwegian police outside the Criminal Procedure Act are examined in the follow ing.

2.1.1.1 Apprehension and deten tion

Being appre hen ded by the police and invol un tar ily removed from any premises is an intrus ive 
measure in the indi vidual’s private sphere. The coer cive meas ures regu lated in the CPA have 
differ ent implic a tions for whether the measure must be based on a court order, but also on 
which status the appre hen ded receives. Apprehension and deten tion based in the Police Act 
do not, contrary to follow ing the CPA proced ure, result in the status as charged, with the 
subsequent due process rights follow ing this status (sect.82[2]). This is because the measure 
has a public order purpose, not one of crim inal proced ure. Where the aim of the coer cive 
measure is unclear or not decided, the rules accord ing to the CPA should be applied.24 The 
police can legit im ately bring indi vidu als to the police station or other police premises for up 
to four hours, under certain condi tions.25 Suspicion of crim inal activ ity is not a neces sary 
require ment for the police to appre hend someone with basis in the Police Act. The deten-
tion must initially and continu ously be neces sary pursu ant to sect.8, which gives bases to 
take in anyone 1) guilty of disturb ing the peace and order or lawful traffic in a public place, 
2) failing to comply with a police order to remove their person from a public space, when 
the circum stances gives reas on able grounds for fear of disturb ance of public peace and order 
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or of lawful traffic, 3) failing to give their name, date or year of birth, posi tion and resid ence 
upon demand by the police, or who supplies details whose accur acy there is reason to doubt, 
or 4) encountered at or near a place where a crime must be presumed to have been 
commit ted imme di ately before hand.

The indi vidual’s rights in case of appre hen sion, arrest and deten tion follow from ECHR 
art.5. The first para graph guar an tees “the right to liberty and secur ity of person”, and forbids 
depriva tion of liberty except in certain cases mentioned in litri a–f, in addi tion to a require-
ment of a legally prescribed proced ure. Litra a concerns deten tion after a court convic tion, 
but litri b- f are all relev ant in the present context. The compet ences of the Norwegian police 
to appre hend and detain accord ing to the Police Act are all in accord ance with the ECHR. 
Lawful arrest or deten tion of a person is legit im ate when it is b) in order to secure the fulfil-
ment of any oblig a tion prescribed by law or c) when the action is taken to bring him before 
a compet ent legal author ity on reas on able suspi cion of having commit ted an offence or 
when it is reas on able considered neces sary to prevent his commit ting an offence or fleeing 
after having done so. Detention is further legit im ate outside of crim inal cases when d) it is 
of a minor, by lawful order, and for the purpose of educa tional super vi sion or of bring ing 
him before the compet ent legal author ity (in the Norwegian case this would also include the 
welfare author ity custody), or e) it is of a person with the purpose of prevent ing the spread ing 
of infec tious diseases, or of persons of unsound mind, alco hol ics or drug addicts or vagrants. 
The final ground is that of arrest or deten tion of foreign ers who are to be preven ted from 
enter ing the country or with the view to deport or extra dite (litra f).26

Several import ant proced ural rights are required in such situ ations (paras.2 and 4). The 
rights vary slightly, whether it is a case of arrest or deten tion, which corres ponds with the 
Norwegian divi sion between actions taken within the ambit of crim inal law or admin is-
trat ive law. In the former situ ations, there are require ments of prompt inform a tion of the 
grounds of the arrest and any charge, and for the inform a tion to be in a language the 
arrestee under stands. For both arrest and deten tion, anyone must be given the oppor tun ity 
to issue proceed ings as regards to the lawful ness of his deten tion, which must be speedily 
decided by a court of law. In case of a ruling of unlaw ful ness, imme di ate release must occur. 
This does not imply a right to bail. Bail is legally based in CPA sect.188(1), but gener ally 
not used in Norwegian legal prac tice. Unlawful arrest or deten tion further implies a right to 
compens a tion (para.5).

2.1.1.2 Search

Search implies an external obser va tion of the indi vidual’s body, in addi tion to an exam in a-
tion of cloth ing and luggage. This police search is not equi val ent to the kind of search 
requir ing judi cial decision in the CPA. It is strictly limited from for example undress ing the 
indi vidual.27 The general sect.7 allows search in public places if it is neces sary to main tain 
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the public peace and order. Section 7a is a new legal basis for the measure of search of body 
or vehicle when there is reason to believe someone is in posses sion of, or stores, guns. Being 
relat ively intrus ive, this measure can only be used if the purpose is to prevent crim inal acts 
endan ger ing someone’s life, health or freedom. This in contrast to, for example, a search 
related to any gun, such as hunting weapons, when there is no suspi cion of ille git im ate use. 
There are two addi tional altern at ive require ments; either that the search happens in situ-
ations or places where a) such crim inal activ it ies tend to take place, or b) where there is 
reason to believe that such crim inal activ it ies are planned or prepared. As such, even though 
the require ments are strict and accord ing to the prin ciple of legal ity, there is a wide margin 
of appre ci ation for the enfor cing police officers.

Search subsequent to arrest may be performed if there are diffi culties estab lish ing the 
iden tity of the appre hen ded. Any objects capable of harming the detained or others may be 
removed and retained by the police. Any person removed, detained or appre hen ded may be 
searched to locate weapons or danger ous objects in general.

2.2 PoLICE CoMPET ENCES, INCLUd INg RULES of CoNdUCT 

ANd PRoCEd URE

In the context of inter na tional police cooper a tion, a ques tion of the utmost import ance is 
whether Norwegian police can be confid ent that the prin ciples and values they are governed 
by, also are respec ted when foreign police take action either on their home territ ory, follow ing 
a request from Norwegian police, or on Norwegian territ ory, for example, as part of a joint 
invest ig a tion team. What foreign police do in their own juris dic tion is beyond the Norwegian 
author it ies’ respons ib il ity; concern about ‘foul play’ accord ing to Norwegian stand ards would 
thus only be signi fic ant from a moral point of view.28 When such concerns are voiced 
concern ing police work within Norway, it is commonly said that foreign police must in all 
cases abide by Norwegian law. This is neces sary to ensure sover eign control of the territ ory. 
Nevertheless, it seems clear that it has never been the inten tion to fix police compet ences and 
limit a tions fully in law. There has never been a desire to regu late police tasks by legal means. 
Instead there is a reli ance on train ing and guid ance of police officers to guar an tee they behave 
appro pri ately when apply ing their wide discre tion.29 The educa tion provided by the Norwegian 
police college is seen as an import ant governance tool for society to main tain the civil 
machinery of power “accord ing to the stand ard that society at any time wishes”.30 Changes in 
the train ing and educa tion of cadets are import ant, since discre tion and wide scope of action 
are bestowed upon them on the assump tion that they have the requis ite integ rity.

The state’s overall respons ib il ity for the police was further emphas ised in 1995 by clari fic-
a tions to the volun tary and/or private police func tion (1995 Act sect.26).31 The revi sion 
was made to signify that the public peace and order func tion of the police, as well as that of 
crim inal invest ig a tion, belonged at the state level. Neither private nor muni cipal actors 
should be respons ible for such activ it ies. Private parties are allowed to protect them selves 
and others in imme di ate danger, and certain secur ity func tions related to specific events or 
nature conser va tion may be carried out, within the limits set by the General Penal Code. 
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One distin guish ing char ac ter istic is that private ‘poli cing’ must be defens ive in char ac ter: to 
control, observe, and if neces sary report to the police. Another char ac ter istic is its purpose: 
if only private, and not public, interests are concerned, private poli cing may be accep ted.32

The 1995 Act brought only minor changes from the previ ous Police Act of 1936 to police 
powers (aside from fixing them in law), but also set out more closely the criteria for holding 
police author ity. Who ‘the police’ are in the 1995 Act sect.1 is relev ant to is closely related 
to the char ac ter ist ics of the state. The police are the enfor cers of state power on the state’s 
territ ory. The state, by fixing in law the require ments for obtain ing police powers, emphas-
ises its core compet ence to decide who shall exer cise them on Norwegian territ ory. For 
prospect ive officers to be given police powers, the 1995 Act sect.20 (cf.18) requires that 
they have no crim inal record, and are Norwegian citizens. Both require ments were seen in 
the forarbeid as neces sary to ensure public trust in police officers.33 As to citizen ship, the 
Ministry considered it vital that those enfor cing power in persona, as the persons who 
embody the state and are the state when exer cising their legal compet ences towards indi-
vidu als, should have strong ties both to the state they embody and the fellow citizens they 
relate to. Such bonds of loyalty were considered be formed by shared citizen ship. There 
should be abso lutely no doubt, when acute situ ations arise, that police officers share 
Norwegian values and the tradi tions inher ent in the Norwegian police’s modus operandi.34 
The 1995 Act sect.20(1) emphas ises the valid ity of the police powers within the realm. This 
makes plain both the territ orial delim it a tion of state juris dic tion, and that national police 
territ ory extends across all internal borders.

There are require ments regard ing how police activ it ies should be carried out. The PD 
sect.3–1 emphas ises the obvious: action taken must be legal. Furthermore, it should be 
deemed neces sary and propor tion ate, in view of 1) the seri ous ness of the situ ation, 2) the 
nature and purpose of the police service in ques tion, and 3) circum stances in general. 
Furthermore, police officers must be truth ful, unbiased and impar tial in their personal beha-
viour, and must act as effect ively as possible within budget ary and legal frame works. Particular 
emphasis is placed on human rights. Action taken must respect human rights, espe cially in 
rela tion to privacy and dignity as set out in human rights law.35 Arrests and other inter ven-
tions should be executed in such a way as to minim ise public humi li ation for those arres ted. 
As for all public use of author ity, the prin ciple of equal ity applies, meaning that all equal 
situ ations should be treated equally. Applying this prin ciple to day- to-day activ it ies may seem 
considered, since the situ ations the police deal with are so differ ent that the officer’s discre-
tion and the need for rapid decision- making will often prevent a full “equal ity assess ment”.36

The 1995 Act makes it a legal oblig a tion for officers to live in the district where they are 
employed, so that they can fulfil their duty to serve as police officers even when off duty 
(sects.22–23). This was considered vital, both because police officers could be imme di ately 
avail able in serious situ ations, and that they could be part of the social network in all police 
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districts, by connect ing to their local community.37 In other words; a police close to the 
people they serve.

2.3 CoNTExT ANd SyNThESIS of ThE 1995 PoLICE ACT

Christie argued that crime and crime control must be under stood in the context of a partic-
u lar social order, and that changes in this order have signi fic ant consequences for it.38 
Norway was not a wealthy state in the years follow ing the Second World War. In the 1950s 
and through the next couple of decades, there was signi fic ant economic growth and, as in 
the other Nordic coun tries and Western Europe, indus trial growth was at an all- time high.39 
Norway’s wealth increased signi fic antly after the oil industry began to develop in the 1970s. 
Economic prosper ity may be one of several reasons for Norway’s inde cis ive stance in 
ongoing public and polit ical debates on how the police should be organ ised and employed. 
Christie’s argu ments have been criti cised, for under es tim at ing the informal social control 
present in urban areas, and misun der stand ing the ‘subsi di ar ity’ of public control func tions 
such as the police.40 However, a few char ac ter ist ics of the Norwegian situ ation at the time 
when the revi sion work on the early 20th century acts commenced may clarify which points 
were emphas ised in the policy docu ments.

Two police reform commit tees were appoin ted in 1966 and 1974 (the Aulie and the 
Ekanger Committees, Police Role Committees I and II respect ively), because the poli cing 
situ ation was seen as increas ingly complex and the police organ isa tional struc ture as 
outdated. The first recom men ded a “police direct or ate” model, the second a police depart-
ment within the Ministry of Justice and Police. Both reports led to debate. In the case of the 
Aulie report, this was because it was seen as suggest ing polit ical control over the central 
police admin is tra tion should be weakened (in that moving the admin is tra tion to a direct-
or ate outside the Ministry would lead to less direct polit ical control) and also because of the 
reas on ing behind the sugges ted changes. Should the police be more or less cent rally 
controlled and managed? And why should the system change? Some critics argued that the 
sugges tions implied cent ral isa tion of the organ isa tion of the police, in a direc tion that would 
lead to a poli cing situ ation not in keeping with Norwegian tradi tions.41 In his expli citly 
polit ical book of 1978, Mathiesen gave an analysis of what he terms the “war of the police” 
(politikri gen) during the 1970s, discuss ing various sides of the debates around what the 
police should be like in the future. Despite its lack of balance, his account gives an insight 
into the contem por ary debates in the media and in the wider public. Newspaper head lines 
claimed that the police were power less in the face of enorm ous prob lems of viol ence, and 
that the nature and struc ture of the police stopped them prevent ing crime and disorder; 
they just reacted after the fact.42 The Aulie Report claimed that an “epidemic” of unrest was 
spread ing through out the world, prob ably because the mass media described events all over 
the world, and commu nic a tion between coun tries was rapidly increas ing. The police were 
faced with massive social prob lems that were expec ted to get worse.43 Police profes sion als 
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(embets menn) argued that an increase in the number of police officers was neces sary to 
ensure that people felt secure. The oppos i tion, on the other hand, claimed that the increase 
in crime was caused by changes in the social struc ture, such as a general weak en ing of 
primary social control among citizens. Both Lorentzen and Mathiesen criti cised the media 
cover age of the police and police require ments in this period, arguing that a few well- placed 
head lines (by conser vat ive forces in society) were steer ing public opinion into ‘under-
stand ing’ that the poli cing situ ation in Norway was unten able.44 This is, of course, only one 
side of the story, but it is indic at ive of the intens ity of the disagree ments at the time, 
concern ing in which direc tion the Norwegian police should develop.

There were two concur rent devel op ments in this period. On the one hand, a number of 
special police units were estab lished or form al ised, and the 1970s saw the start of a general 
reform of the Norwegian police organ isa tion.45 On the other hand, perhaps as a response to 
the first devel op ment, there was a vigor ous debate around the unity and prox im ity police 
tradi tion in (local) society.

The Police Role Committee (I) showed that there had been a signi fic ant increase in order 
poli cing assign ments in the larger cities during the 1960s and ’70s. It emphas ised that, unlike 
in earlier times, order poli cing did not mainly consist of ‘on the beat’ pres ence, but meant 
increased numbers of tactical call- outs.46 As such, it was not seen as being ‘prox im ity poli cing’.

This is the same period at which the inter na tional police cooper a tion instru ments within 
the EU (EEC) were gaining momentum. Thus, else where, there were similar concerns over 
insuf fi cient police, even at non- state levels. The Norwegian adapt a tion to European devel-
op ment is the focus of Part II.

2.4 ThE STRUC TURE ANd UNITS of ThE NoRWEgIAN PoLICE

It follows from the 1995 Police Act (PA) sects.1;15–16 that the police service is a national 
service, provided by the state, and headed by whatever ministry the King may decide 
(currently the Ministry of Justice and Public Security). This means that other private or 
public bodies cannot inter vene in the core area of police duties, but does not in itself limit 
the state’s power to estab lish more than one branch of the police.47 The police force is 
united and nation wide, although several special ised units exist. Some of these have partic-
u lar inter na tional police cooper a tion func tions, such as the National Criminal Investigation 
Service (Kripos). Other ways police compet ence may be enforced outside of the ordin ary 
forces is presen ted, to show how police author ity can be enforced within Norwegian territ ory 
outside normal situ ations, and to provide an idea of poten tial obstacles for non- national 
police force powers prepar at ory to, or outside inter na tional police cooper a tion.

2.4.1  The general sTruc Ture

The Norwegian police consists of approx im ately 13,000 employ ees, in 12 police districts, 
each answer able to a local chief of police, and to the cent ral ised bodies.48 Every district is 
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divided into local and rural police stations, at the discre tion of the king. These are subor-
din ate units managed by chief super in tend ents. According to the Ministry, police work 
should normally be managed and carried out locally, and this is ensured by this relat ively 
decent ral ised organ isa tional struc ture.49 Nonetheless, cent ral ised and special ised depart-
ments are considered neces sary to carry out crim inal invest ig a tion poli cing in partic u lar. 
These depart ments both assist the local districts, and some times concern them selves with 
more complic ated police activ it ies.

The Norwegian police are, broadly defined, organ ised in a hier arch ical three- level struc-
ture: the Ministry, Directorate and local districts. The PA sect.16(1) regu lates the manage-
ment struc ture: the Ministry and Police Directorate consti tute central manage ment, which 
takes respons ib il ity for profes sional and admin is trat ive matters. Operational respons ib il ity 
belongs to the lower levels. Governance and admin is tra tion are the preserve of the state, but 
the state- level respons ib il ity is for bigger issues: general plan ning and prior it isa tion, and 
overall control of the police func tion. The manage ment of day- to-day poli cing activ it ies is 
to be kept local. It is emphas ised that “demo cratic control” is import ant, both over the 
central lead er ship and the police in the areas where they operate.50 The Ministry of Justice 
and Public Security (the Ministry) is head of the police service, but the govern ing power of 
the Ministry since 2001 has been deleg ated (1995 Act sect.15) to the National Police 
Directorate (POD).51 Some special units, such as The Norwegian Police Security Service 
(PST), are on the same hier arch ical level as the Directorate.

The Norwegian prosec u tion and police author it ies are partly. The chiefs of police and the 
police officers with law degrees (police prosec utors) are employed in the lower prosec ut ing 
author ity within the police. The higher levels of public prosec u tion, encom passing the 
public prosec utors (stat sad vokatene) and the (Office of the) Director of Public Prosecution, 
are separ ate from the police, and are respons ible for prosec ut ing more serious crimes. While 
the chief of police is head of the prosec u tion section of his staff, he is not super ior to it in 
prosec utorial matters: these come within the remit of the Public Prosecution of the district 
or the Director.

This arrange ment is not common in other European juris dic tions. In Europe, only 
Sweden and Denmark were found in the forarbeid to have compar able systems.52 While the 
police initi ate and carry out invest ig a tions, the police prosec utors are usually in charge of the 
oper a tions, and take some of the decisions on coer cive meas ures. An example is the decision 
to arrest a person in Norway on the strength of a hit in the Schengen Information System 
(SIS).53 This more inter twined struc ture may facil it ate inter na tional judi cial police cooper-
a tion, since the prosec utorial author it ies have other compet ences, such as the power to 
request that meas ures be taken abroad.
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2.4.2  organisaTional sTruc Ture of The oper a Tional police

Police officers have a consid er able amount of discre tion over how tasks are performed in 
day- to-day work aimed at prevent ing public disorder and crime. The regu la tions are broad 
and general: officers should, for example, direct their atten tion to everything is endan-
ger ing, or might endanger, the public or obstruct ing general traffic; he must inter fere to 
protect anyone in distress or is in danger of getting involved in a fight or some thing else that 
will disturb the public peace.54

One of the ten basic prin ciples is that officers should be gener al ists. Nevertheless, it is 
argued that increased social complex ity and changes in crime are, as seen above, make 
special police compet ences neces sary. A brief over view is given here to illus trate which tasks 
ordin ary police will typic ally not perform. The special units are subor din ate to either the 
Police Directorate (like ordin ary police when perform ing police func tions), or partly (when 
perform ing prosec utorial func tions) to the Director of Public Prosecution.55 Several special 
units are located in the Oslo police district.

The struc ture of the police is determ ined by the need to organ ise the police force in the 
way best suited to achieve the purposes set out in the PA sect.1, in accord ance with the 
various prin ciples described above, such as having a decent ral ised police in close prox im ity 
to indi vidu als. Close cooper a tion with other public author it ies on prevent ive work is also a 
main prior ity.56

As part of the decent ral isa tion prin ciple, police forces are admin istered and managed 
locally.57 Despite the fact that districts are autonom ous, the way resources are alloc ated 
means that some tools or skills may not exist every where. This was supposed to be remedied 
by the 2015 police reform, which reduced the number of police districts from 27 to 12. 
Seven special units provide in addi tion services directly to the districts.58

Another core value of the Norwegian police is the united nature of the force. While a 
central aim of this book is to look at possible diver gence from this prin ciple in inter na tional 
cooper a tion, there are also internal issues that chal lenge the govern ing prin ciples. The Crown 
may allow the setting up of separ ate police agen cies for one or more partic u lar areas of police 
work (sect.16(2)). According to the forarbeid, this allows more flex ible organ isa tional solu-
tions.59 Given the wording (“one or more partic u lar areas”), it would not be possible to set 
up a new general police force. A chief of police is respons ible for the force in his district, and 
its head (sect.16[1]). He may, however, seek assist ance from neigh bour ing districts or from 
special units.60 The district usually retains respons ib il ity for police oper a tions.

A distinc tion may, as mentioned above, be made between what can be called the provi-
sion of partic u lar and general order.61 Most forms of inter na tional police cooper a tion in 
Norway involve special police units, primar ily the National Criminal Investigation Service 
(Kripos). The role of Kripos will be revis ited in the present a tion of police cooper a tion meas-
ures. Since this book discusses the police’s role in both partic u lar and general order, the 
follow ing provides a general over view of the special units concerned with this.
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The special terror ist police were estab lished within the Oslo police district in the 1970s. 
Gradually, the Ministry estab lished other such units in all the major police districts. Crimes 
related to terror ism are often considered to border on polit ical crimes, and it was discussed 
whether this func tion should be subject to milit ary control. It was not taken for granted that 
anti- terror poli cing could reflect the values of the civil ian Norwegian police force.62

The most pertin ent special units are the National Authority for Investigation and 
Prosecution of Economic and Environmental Crime (Økokrim), Kripos (the National Unit 
for Combating Organised and Other Serious Crimes) and the Norwegian Police Security 
Service (PST).63 These units are partic u larly involved in inter na tional poli cing, either in 
tasks and respons ib il it ies and/or as contact points for foreign law enforce ment. Even if they 
are often located in Oslo, all these special units have national respons ib il it ies.64 In the police 
reform of 2015, currently being imple men ted, the expert ise of the special units is inten ded 
to be more broadly avail able locally.

Økokrim is a cent ral ised unit tasked with invest ig at ing, prosec ut ing and creat ing analyses 
in the area of serious economic and envir on mental crime. It is subor din ate to the Police 
Directorate and to the Office of the Director of Public Prosecutions (in prosec utorial 
matters), but decides inde pend ently which cases to invest ig ate. The fact that it is cent ral ised 
implies national author ity, but also an oblig a tion to train and advise other public prosec-
utors and police. Several forms of police cooper a tion are carried out by Økokrim. 
Cooperation includes oper a tions, and inform a tion exchange: accord ing to the Police 
Directorate, Økokrim is a major parti cipant in know ledge and best prac tice exchange in 
various inter na tional fora.65 It may thus be considered to parti cip ate in informal network 
cooper a tion outside more form al ised chan nels.

The Norwegian Police Security Service (PST) is a secret service branch of the police. PST 
respons ib il it ies include the preven tion and invest ig a tion of crimes against the secur ity and 
inde pend ence of the state, illegal surveil lance, the spread ing of weapons of mass destruc-
tion, sabot age and polit ic ally motiv ated viol ence and terror ist- related crimes (PA 1995 
chapter IIIa). The PST has ongoing contact with ordin ary police author it ies and foreign 
secur ity services (PA sect.17c).

The PST, the police and other special services cooper ate in several ways. In some situ-
ations (e.g. in terror ist- related crimes), the PST will perform the covert invest ig a tions, while 
the ordin ary police do overt work, such as inter rog a tion and seizure.66 The PST is a part of 
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the police, but their ambit has simil ar it ies with that of the milit ary. Part of its legis lat ive 
frame work is the Security Act,67 enabling “effect ive coun ter ing of threats to the inde pend-
ence and secur ity of the realm and other vital national secur ity interests” and “safe guard ing 
the consti tu tional rights of indi vidu als” (sect.1).

The PST cooper ates with the police of other states, within their area of respons ib il ity. 
Security and surveil lance related activ it ies, and the prevent ive work done by the PST are 
seen as crucial to inter na tional commu nic a tion.68 In such serious cases the PST increas ingly 
takes advant age of cross- border commu nic a tion to cooper ate with police and secur ity 
author it ies through out the world, as well as through NATO and other inter na tional organ-
isa tions. Cooperation consists of exchan ging inform a tion, which was a consid er a tion for  
the PST threat assess ments of inter na tional effects on Norwegian society. Despite the 
autonom ous role of the PST, cooper a tion chan nels with new coun tries and services must be 
estab lished in agree ment with the Ministry of Justice.

The Military Intelligence Service (E-tjenesten) maps and coun ter acts external threats to 
national secur ity, and reports to the Ministry of Defence.69 The E-tjeneste may not, unlike 
the PST, keep Norwegian citizens under overt or covert surveil lance on Norwegian 
territ ory.70 Exceptions apply for Norwegian citizens suspec ted of provid ing intel li gence to 
foreign powers. In such cases, milit ary surveil lance may be initi ated after confer ral with the 
PST. The E-tjeneste has a legal basis for cooper a tion with the PST, for example, in inform-
a tion exchange. The E-tjeneste may also pass on to other public author it ies inform a tion they 
them selves are not entitled to make use of. As an example, the PST has its own high- 
secur ity commu nic a tions system. It was stated early on that they would not employ SIS, 
since the system is too insec ure for the kind of sens it ive inform a tion the PST deals with.71

PST inter na tional cooper a tion involves an inter est ing body of regu la tions and proced-
ures.72 This book is gener ally limited to secret poli cing and concen trates on ‘ordin ary’ inter-
na tional police work and cooper a tion. A central task of the PST is to create and publish 
open and covert threat analyses, both of threats against Norwegian society and Norwegian 
rela tions with foreign cooper at ing bodies and agen cies. These threat assess ments are 
revisited in Chapter 14.2.

The discus sion of whether the partic u lar order changes because of police work across 
borders is returned to in Chapter 15. International police work and the Norwegian regu la-
tions relat ing to it will be explored in Chapter 4 onwards.

2.4.3  everyone’s respons ib il iTy and duTy To police

The main rule of police work in Norway is that only the police do it. Before later looking at 
the inter na tional cooper a tion meas ures depart ing from this prin ciple, an excep tion to the 
rule is examined, to show that the purpose of poli cing may be more import ant than who 
carries it out.

To some extent, the Norwegian society as a whole, and each member indi vidu ally, are 
respons ible for ‘poli cing’ in terms of PA sect.1: together they consti tute the state and 



The Police Act of 1995 41

73 See e.g. Reiner 1992:8 on moral oblig a tions to use force.
74 Which is part of the police, e.g. the police depu ties (CPA sect.55), but normally not part of the oper a tional 

police who actu ally carry out arrests. Note the differ ence between police detain ing someone for a short period 
of time, cf. PA sect.8 and arrest with a legal basis in the CPA. In prin ciple, proced ural safe guards auto mat ic ally 
take effect at the point of arrest, but are not applic able to short- term police deten tion. This is returned to in 
Chapter 13.1.2.4.

society.73 Two types of legit im ate phys ical force exist in addi tion to the police mono poly, 
and ordin ary rules of proced ure: citizen’s arrest, and the police officer’s right to act outside 
the regular decision- making hier archy in emer gency situ ations. It follows from the Penal 
Code (GCPC) sects.17 and 18 that anyone is entitled to use force, i.e. to commit other wise 
illegal acts, to prevent or stop an attack or threat against them selves, or against someone 
else’s person or prop erty. The action must be neces sary, justi fied and ethic ally reas on able.

Arrest of indi vidu als should gener ally be performed by police author it ies (CPA sect.175 
cf. PA sect.20) acting on a decision by the prosec u tion author ity.74 Exceptions arise when 
delay means the offence might not be stopped or the offender might escape. In such cases, 
an officer may make an arrest without a decision from the prosec u tion author it ies. In addi-
tion, any indi vidual may, under the CPA, seize a person caught in the act, or on trail ing 
someone on ‘fresh clues’, or seize stolen goods, when delay entails any form of risk (CPA 
sects.176; 206). These regu la tions give private secur ity compan ies the right to appre hend 
offend ers caught in the act. Until recently, they were also inter preted as giving a legal basis 
for foreign police officers to exer cise such powers in Norway. The regu la tions demand that 
the person or things appre hen ded should imme di ately be surrendered to the police. Seizure 
must follow the ordin ary l require ments for appre hen sion set out in the Act: CPA sect.174 
rules that anyone caught in the act may be arres ted by police author ity (cf. sect.175) no 
matter what the minimum sanc tions are. This corres ponds to sect.176. Regarding appre-
hen sion after trail ing ‘fresh clues’, citizen’s arrest is only permiss ible if someone is caught in 
the act of commit ting a crime punish able by six months or more in prison (sect.171). This 
excludes shoplift ing, for example.

After this intro duc tion to some rules, regu la tions of prin ciples of central import ance for 
the Norwegian police, we now move to the Norwegian rela tion ship with external actors and 
agen cies. I will first briefly consider police cooper a tion outside of the EU system (Chapter 3), 
before I go into the various avail able forms of EU police cooper a tion in detail (Chapters 4–6).



Maintaining the Nordic rela tion ship was one of two main justi fic a tions from the Norwegian 
govern ment in the 1990s to join the Schengen cooper a tion. In order to later consider that 
justi fic a tion, this section gives an intro duc tion to the Nordic cooper a tion outside of the EU 
system.

Even before the Schengen Agreement, Norway was party to several formal inter na tional 
agree ments on crime control; bilat er ally and multi lat er ally. These have primar ily regu lated 
cooper a tion on the legal level, requir ing court decisions. As a general rule, the inter na tional 
police cooper a tion avenues involving Norway prior to Schengen parti cip a tion concerned 
specific cases, and took place accord ing to the regu la tions in the Criminal Procedure Act 
and the Police Directive (PD), along side guidelines of the inter na tional judi cial cooper a tion 
that Norway was a member of. The most prom in ent agree ments up until the 1990s were 
those of the UN and the Council of Europe. The subject matters were extra di tion proced-
ures, and to some extent harmon isa tion of legal systems in order to facil it ate extra di tion, for 
example the early agree ment on drugs, terror ists and white slavery conven tions.

On the Nordic level, the cooper a tion, includ ing the form al ised parts, is based on close 
ties and is in many ways as deep (meaning topical breadth and geograph ical width) as the 
EU instru ments. The partic u lar it ies of the applic able prac tical cooper a tion meas ures are 
accoun ted for in greater detail below. Operationally, the Nordic cooper a tion contains the 
same meas ures that were made avail able over the first ten years or so of EU and Schengen 
cooper a tion. Two prom in ent types are explained here, the pass port- freedom/open border 
devel op ment, and the police/customs cooper a tion (PTN).

The Nordic cooper a tion has a long tradi tion, also inform ally, either through know ledge 
exchange and best- prac tices seminars, etc., or simply via direct contacts between person nel, 
typic ally in border districts.1 The cooper a tion in the justice and home affairs areas was form-
al ised to some extent in the 1950s with the pass port and free- travel agree ments between the 
Nordic coun tries, and with the Nordic Council: the Inter-Parliamentary Committee of 
1952. The Nordic Passport Union has since 1954 been the inter na tional legal basis for  
the Nordic coun tries as a ‘free travel’ area. The removal of pass port require ments came 
along side the agree ment giving these Nordic citizens the same right as national citizens to 
reside and work in the other member states. A 1957 agree ment, dissolv ing the pass port 
control at the internal borders, also based the control meas ures on the external borders of 
the Nordic coun tries. This led to a close cooper a tion on both immig ra tion control and on 
police and customs control.2 A govern mental aim was that the general public should see and 
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exper i ence a common control prac tice irre spect ive of the national borders between the 
Nordic coun tries. And the police of the border regions are repor ted to gener ally have regular 
direct contact and exchange inform a tion with colleagues across the border.3 The Nordic 
chiefs of the national police forces (rikspoliti) have annual meet ings to discuss coordin a tion 
of the police activ it ies in the Nordic coun tries.4 In addi tion, there are frequent meet ings 
between various state instances in the Nordic coun tries to better the cooper a tion; from 
police educa tion meet ings, the inter na tional secret ari ats of the heads of the coun tries’ 
police, and also more recently meet ings on defence cooper a tion, and crisis and emer gency 
cooper a tion.

The cooper a tion further deepened with the first Nordic Police Cooperation Agreement 
in 1972.5 At the same time, Nordic agree ments on judi cial cooper a tion in crim inal matters, 
for example, concern ing extra di tion, were form al ised. The poli ciary agree ments and cooper-
a tion have primar ily been agreed upon between the chiefs of police; not legally form al ised, 
and thus not been polit ic ally or public ally debated.

The first thor ough govern mental inter na tional crime control assess ment in Norway 
(1997) concluded that the Schengen cooper a tion was import ant to comple ment and fill the 
gaps between bilat eral and over arch ing agree ments, the Nordic, and the Interpol cooper a-
tion, concern ing oper a tional and intel li gence police cooper a tion.6 At the time of the relat-
ively new EEA cooper a tion, it seems prob able that the Schengen cooper a tion was perceived 
as neces sary to follow up the intens i fied cooper a tion on economic matters: A higher level of 
freedom neces sit ated a higher degree of control.

The purpose of the Nordic agree ments has been the same all along: to facil it ate and 
improve expedi ency and commu nic a tion processes between the relev ant author it ies, 
remov ing all ‘unne ces sary’ bureau cratic proced ures.7 The Agreement gives no inde pend ent 
legal basis; it is more of a simpli fy ing guideline for prac ti tion ers on how to apply exist ing 
treat ies and provi sions under the national law of the differ ent states.8 The current Nordic 
Police Cooperation Agreement, repla cing the revi sions of 2002 and 2012, entered into 
force in 2016.

Further, the Police and Customs Cooperation (PTN) was also central for the cooper a-
tion in the Norwegian border regions prior to the Schengen Agreement. The PTN was 
estab lished in 1982 and given a perman ent board from 1987.9 The main purpose of the 
cooper a tion was the improved effi ciency of the fight against drug- related and organ ised 
cross- border crime. The focus shifted already in 1997 from primar ily drug- related crime  
to cross- border ‘organ ised crime’ in general.10 The PTN also produces an annual joint 
Nordic Organised Crime Threat Assessment. A liaison officer second ment arrange ment give 
legal basis for second ments on behalf of all the Nordic coun tries together, in coun tries 
where drug- related or other serious cross- border crime takes place. The liaison officer, inde-
pend ent of country of origin, would report back to all Nordic coun tries. In addi tion, an 
intel li gence system was estab lished for obtain ing and exchan ging inform a tion, with access 

 3 Op.cit.:24.
 4 St.prp.nr.42 (1996–1997):ch.6.2.3.
 5 1972 Nordisk polit is amarbeidsavtale.
 6 St.prp.nr.42 (1996–1997):6.9.
 7 St.prp.nr.42 (1996–1997):ch.6.2.2, 2012 Agreement no.1. See also Kleiven 2012 and Kleiven 2013 (on Nordic 

liaison officers).
 8 2012 Agreement no.1; Bull 1997:145; see also Boucht 2012:254.
 9 The current regu lat ory basis was estab lished by the Nordic chiefs of police in 2009.
10 St.prp.nr.42 (1996–1997):ch.6.2.5.
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for all the Nordic coun tries’ relev ant author it ies. The member states allot the intel li gence 
work in the various other coun tries between them selves, and subsequently share the results. 
The Kripos is respons ible for the Norwegian part of the PTN, includ ing the profes sional 
and admin is trat ive respons ib il ity for the Norwegian police liaison officers, and the contact 
with the Nordic liaison officers stationed around the world.11

The primary purpose of the liaison officer arrange ment is to estab lish contact and cooper-
a tion with the host state’s author it ies on fight ing crime that is signi fic ant to the Nordic 
coun tries.12 Cooperation should only be initi ated in the case of crimes that affect two or 
more member states. One target area has from the mid–1990s onwards been motor cycle 
crime, where cooper a tion and inform a tion exchange of inform a tion between the police and 
customs were considered vital. A ‘Nordic task force’ was set up, consist ing of a pool of 
experts from the coun tries’ police within specific crime areas, mapping the motor cycle crim-
in als of Europe, and creat ing a joint weapon register.13 Nordic cooper a tion also includes the 
Nordic Arrest Warrant agree ment, which is discussed later.

The newer instru ments, as discussed below, take things a step further, when the wider 
European oper a tional cooper a tion meas ures enter the scene. Knowledge and inform a tion 
exchange is facil it ated through similar languages in the Nordic regions. The tech no lo gical 
devel op ment and exten ded access to far more coun tries’ inform a tion through the EU 
instru ments may, however, side- line the more region ally limited altern at ives. Trust is a 
keyword also in the EU context in order to make the area of justice, freedom and secur ity a 
reality.14 In the next two chapters, the construc tion of the prac tical EU police cooper a tion 
of the Europol and Schengen instru ments is presen ted, before a consid er a tion of Norway’s 
seem ingly ambigu ous – simul tan eously both hesit ant and eager – acces sion to parts of these 
cooper a tion instru ments.

11 St.meld.nr.18 (1999–2000):ch.3.2.2.
12 St.prp.nr.42 (1996–1997):ch.6.2.5.
13 Op.cit.:pt.6.2.6.
14 Fijnaut 1995; den Boer et al. (2008); Larsson 2006.



4.1 fRoM WoRLd WAR II To SChENgEN

After each of the two world wars of the 20th century, the European coun tries faced the 
same chaotic condi tions with large numbers of displaced people, thriv ing black markets, and 
much general anxiety and despair.

Cooperation between the European states has tradi tion ally not had a police focus. The 
cooper a tion on secur ity matters on an inter na tional level has focused on peace, not crime 
control. After the devast at ing Second World War, there was a clear need to main tain peace and 
economic prosper ity in Europe. In 1949, the Council of Europe (CoE) was estab lished by ten 
states as a common European forum for cooper a tion. The European Convention of Human 
Rights (ECHR) was created the year after, an instru ment that has had great impact on the 
national human rights regu la tions. Based on the idea that trade agree ments would create closer 
contact between coun tries, and at the same time enhance a Western European cooper a tion that 
would strengthen the resist ance against the Eastern Block, a trade and economic community 
includ ing six states started taking shape from around the same time. One of the prin cipal instru-
ments of the trade cooper a tion was the removal of import and export tax between the member 
states, and the joint regu la tions would lower the level of compet i tion and enhance cooper a tion. 
Another import ant devel op ment was supra na tional bodies, includ ing a court, that could steer 
the common policy devel op ment and settle disputes between member states. The first police 
and crime control frame works were of UN origin, for example, on combat ing inter na tional 
drugs and drug traf fick ing. The UN frame works are, however, less binding. The EU and the 
Council of Europe frame works were, and have stead ily become in prac tice, more compuls ory.

The EU has under gone great changes since its post- war begin nings, from being an inter-
na tional cooper a tion to its current status as an inter na tional organ isa tion with supra na-
tional, federal char ac ter ist ics. Pelinka has described this as an ongoing process, stead ily 
moving towards a federal system. In this federal system, more or less inten ded policy and 
agree ment devel op ments follow each other as a continu ing spill- over effect.1 The ques tion 
of who or what drives the devel op ments, and for which reasons, is discussed in Chapter 8.9.

4.2 ThE EC vIA ThE SINgLE MARkET To ThE UNIoN

The three EC initial treaty bases were the Treaty on the European Coal and Steel Community 
(ECSC),2 in force in 1952; the Treaty on the European Atomic Energy Community 
(EURATOM); and the Treaty on the European Economic Community (TEC), both in 
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 1 Pelinka 2011.
 2 The ECSC was abol ished 23.07.2002, cf. the Treaty of Paris, art.97.
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force from 1958.3 In 1967, the three treat ies were merged into the EEC, but remained 
inde pend ent legal instru ments until 2002. Where the trade community agree ments (ECSC 
and EURATOM) concerned specific policy areas, the EEC had a wider focus. The purpose 
of the EEC was gener ally to facil it ate internal trade between the member states, increas ingly 
moving in the direc tion of an open internal market. While the EURATOM and the ECSC 
regu lated only the specific applic able trade meas ures, the EEC Treaty consti tuted a broader 
frame work agree ment for the general economic cooper a tion.

The Treaty on the European Economic Area contained the regu la tion of the entire insti-
tu tional compos i tion of the Community and is still the primary source of EEC law. The 
insti tu tion of the European Court of Justice (now Court of Justice of the European Union 
[CJEU]) and the European Parliament (EP) had compet ence over all three Treaty bases.

The economic chal lenge to the Community changed during the 1980s, due inter alia 
to the global reces sion affect ing the member states’ econom ies in this period. A white  
book was drafted and agreed upon in 1985 to improve the joint internal market. 
Simultaneously, the work on the Single European Act (SEA) had started.4 The SEA entered 
into force in 1987, leading to signi fic antly closer cooper a tion in the inter na tional market 
between the member states. It also led to stricter require ments of harmon isa tion of the 
national regu la tions, and to an increased number of community regu la tions. The SEA 
changed the decision mech an isms in the EEC: the qual i fied major ity result, instead of 
unan im ity, was intro duced in voting processes in many of the community policy areas. The 
require ment of unan im ity was previ ously considered to be an obstacle to swift ness in the 
regu la tion processes. Police and justice cooper a tion, however, still fell under the unan im ity 
decision- making process.

The inten tions of the 1985 white book were not considered to be suffi cient from an 
integ ra tion perspect ive. The Maastricht Treaty, known as the Treaty on the European 
Union (TEU), was signed in 1992 and entered into force in March 1993.5 The focus was 
on creat ing an economic and monet ary union with more common policies and policies of 
integ ra tion.6 It was no longer talk of simply an economic community; a stronger economic 
and polit ical Union was in the making. The Treaty did not contain the rules on the economic 
community, only the changes of the EC Treaty, which by the TEU was a Union Treaty 
(art.8). An import ant novelty in the TEU was the so- called pillar system. There import ant 
differ ences between the pillars when it came to inter ac tion between the member states and 
the Union, and to what degree the member states could influ ence the legis lat ive processes. 
The first pillar consisted of the economic community (EC; economic, envir on mental and 
social policies). Common foreign and secur ity policies were collec ted in the second pillar, 
while justice and home affairs policies (police and judi cial cooper a tion in crim inal matters) 
consti tuted the third pillar. Of major signi fic ance was the governance of the differ ent policy 
areas: On cooper a tion on first pillar issues was supra na tional, imply ing that regu la tion 
concern ing these matters could be decided with qual i fied major ity voting. Even if a member 
state (MS) was opposed to a propos i tion, it would be bound by the major ity. In the supra-
na tional policy areas, the doctrine of direct effect was applic able, imply ing that regu la tions 
are imme di ately binding within the member states, and not depend ant on imple ment a tion 

 3 Sejersted 2004:26; Fichera 2009.
 4 Sejersted 2004:27.
 5 TEU.
 6 Peers 2011:5 ff.
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by the state. The second and third pillars were more inter gov ern mental – and thus inter na-
tional – in nature. In these matters, Union decisions were made with unan im ity. Especially 
the third pillar includ ing poli cing and crime control cooper a tion was char ac ter ised by a high 
level of nation- state sover eignty and less supra na tional activ ity. Although the Maastricht 
Treaty clearly signi fied a more integ rated union, member states still resisted the inclu sion of 
poli cing and crime control into EU law.7

4.3 ThE AREA of fREEdoM, SECUR ITy ANd JUSTICE, ANd ThE 

CoNSTI TU TIoNAL ChANgES

The history of the EU treaty devel op ments shows leaps in the integ ra tion or ‘prox im isa tion’ 
of the EU cooper a tion. While the treaty changes of the early 2000s were less progress ive, 
the policy programmes in the crime control areas in these years also demon strated great initi-
at ive from the EU to deepen the cooper a tion.8 The policy programmes have differ ent char-
ac ter ist ics, suggest ing the general direc tion of the Union and the inter pret a tion that should 
be used on the treat ies. The Tampere Programme was char ac ter ised by a norm at ive and 
legis lat ive focus of the Union, rein for cing the insti tu tion al isa tion of police cooper a tion, 
giving EU insti tu tional anchor age to such agen cies as Europol and Eurojust.9 As for internal 
secur ity, mutual recog ni tion, espe cially in the field of justice, was emphas ised. The Hague 
Programme, however, was less norm at ive and more prac tical in its focus, cent ring on consol-
id a tion and, for example, coordin a tion of the police cooper a tion. The Stockholm 
Programme, goes further in a norm at ive direc tion, emphas ising more (oblig at ory) trust 
between the member states. The so- called prin ciple of avail ab il ity was the major internal 
secur ity focus, but there was also an increased invest ment in prac tical cooper a tion such as 
the strength en ing of Europol’s oper a tional role. The major expect a tions were of a better 
overall struc ture and strategy for internal secur ity, inter act ing with the strategy for inform-
a tion exchange and a greater emphasis on harmon isa tion as an integ ra tion tool. The effi-
ciency of the police cooper a tion meas ures was emphas ised, in addi tion to more dynamic 
legal tools, such as the Europol Regulation, described in Chapter 5.2.10 The Stockholm was 
the last of the police programmes, as a “more polit ical and stra tegic approach” was 
considered appro pri ate after the “EU justice and home affairs policies [. . .] have become 
‘mature’ policy areas”.11 Nevertheless, a European Agenda on Security was adopted by 
the Commission on 25 April 2015 to set out the main actions to ensure an effect ive EU 
response to terror ism and secur ity threats in the European Union over the period 2015–
2020. Target areas have been on fire arms and explos ives, border secur ity and fight ing 
terror ist finan cing, includ ing an expan sion of categor ies in the Schengen Information 
System II (SIS II is returned to in detail in Chapter 9.2). As stated in a 2016 Commission 

 7 Fijnaut 1993. The EC law regu lated only the first pillar matters, since these with the Maastricht Treaty change 
still only regu lated community law – the other two pillars consist ing of union ‘law’. Another signi fic ant differ ence 
was the differ ence in the legal instru ments used: The EC law in the first pillar applied via direct ives, regu la tions 
and decisions; with other instru ments in the third pillar such as conven tions, frame work decisions and recom-
mend a tions (Peers 2011:25).

 8 Also the stand ing commit tee on internal secur ity, COSI, was emphas ised as an import ant new body (TFEU 
art.71), with the purpose of ensur ing promo tion and rein force ment on internal secur ity. See e.g. Cornell 2014.

 9 den Boer and Bruggeman 2011:137.
10 Op.cit.:138.
11 http://europa.eu/rapid/press- release_MEMO–14–174_en.htm [30.05.17].

http://europa.eu/rapid/press-release_MEMO%E2%80%9314%E2%80%93174_en.htm
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press release: “transna tional threats such as terror ism cannot be addressed effect ively without 
a common European approach”.12 A main aim is to more effi ciently conquer terror ism in 
the EU, and the recent and, unfor tu nately, on- going terror ist attacks thus continue to spark 
intens i fied cross- border police cooper a tion.

Two EU treat ies have had signi fic ant impact for the Norwegian rela tion to the EU 
system. The Treaty revi sion of the Amsterdam Treaty (1997, in force 1999) altered the 
pillar system.13 The purpose of creat ing “an Area of Freedom, Security and Justice” (AFSJ) 
within the EU was first expli citly formu lated here (art.29). The AFSJ included increased 
cooper a tion precisely on issues concern ing crime control and poli cing. Enhanced AFSJ 
cooper a tion implied, for example, the imple ment a tion of the previ ously ‘inde pend ent’ 
inter na tional cooper a tion of Schengen into the EU Acquis, because the purpose of ‘free 
flow’ across the Union was the same as the Schengen cooper a tion. The two insti tu tions also 
had several legal, func tional and insti tu tional links. The policy content of the three pillars 
was shifted, and immig ra tion, asylum and civil law issues were trans ferred from the third to 
the first pillar, making them EC law. This implied inter alia that the Schengen Acquis, 
consist ing of both immig ra tion and police regu la tions, was split and imple men ted in separ ate 
pillars, both EC and EU legal orders. This had implic a tions for Norway as a Schengen 
member outside the EU, chan ging the mech an isms of decision shaping and making, to 
more exclud ing towards non-EU members.

Initially known as ‘the reform Treaty’, the Lisbon Treaty (LT) made signi fic ant amend-
ments to the EU Treaty bases. The Lisbon Treaty reit er ated and emphas ised that the Union 
should aim to consti tute an Area of Freedom, Security and Justice (Title V). The pillar 
system from the Maastricht Treaty of 1992 was also abol ished, turning all EU matters into 
EC matters. These changes to the major ity vote had signi fic ant consequences for the supra-
na tional aspects of the Union.

As a AFSJ policy devel op ment, a view that all police author ity of all member states should 
have access to the data of all other member states (the prin ciple of avail ab il ity)14 was 
sugges ted, making the ‘compet i tion’ between national police forces fair and equal. The 
prin ciple of avail ab il ity implies that all police officers in the Union, when they require, shall 
have access to inform a tion in the other member states, if this inform a tion is avail able to a 
national police officer of that state. The inform a tion may not be with held, except where 
ongoing invest ig a tions so require. As Kvam argues, while the prin ciple of mutual recog ni-
tion primar ily targets the cooper a tion between or involving crim inal proced ural/judi cial 
cooper a tion, the avail ab il ity prin ciple obliges police author it ies on request to supply inform-
a tion such as reports, analysis, etc.15 Due to sover eignty chal lenges, the prin ciple of mutual 
recog ni tion was estab lished as a middle way.

On the EU level, the distinc tion between oper a tional and intel li gence or other non- 
oper a tional work has consequences for the decision mech an isms in the EU insti tu tions. 
The Lisbon Treaty intro duced differ ent decision- making proced ures for these two areas of 
police regu la tion.16

12 http://europa.eu/rapid/press- release_IP–16–1445_en.htm [22.08.17]
13 [1997] OJ C 340/1.
14 Proposal for a Council Framework Decision on the exchange of inform a tion under the prin ciple of avail ab il ity 

for a frame work decision on inform a tion exchange under the prin ciple of avail ab il ity sugges ted in the Hague 
policy programme of 2004.

15 Kvam 2008:142–3; also Henricson 2010:175–6. See also Chapter 9.3.1 this text.
16 Art.87 TFEU, cf. art.84, is the general govern ing article of police cooper a tion within the EU.

http://europa.eu/rapid/press-release_IP%E2%80%9316%E2%80%931445_en.htm
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Another Lisbon Treaty change was the EU’s Charter of Fundamental Rights of the 
European Union (CFREU).17 The Charter was made a legal tool in the Union, with the 
same status as the two general treaty bases (TEU and TFEU) and a binding instru ment in 
the inter pret a tion and creation of the Union’s legal docu ments. This implies that in cases 
concern ing applic a tion of EU law, the charter is directly enforce able in national courts of 
member states (art.51 no.1 TEU). The aim of the charter is not to estab lish new rights, but 
to collect exist ing rights previ ously scattered over a range of sources includ ing the ECHR 
and United Nations (UN).18 The Charter also contains economic, social and cultural rights, 
and new rights such as the right to a clean envir on ment, and broader non- discrim in a tion 
provi sions regard ing elderly people, disabled people and so on.

The Lisbon Treaty implied several quite radical changes compared to the former treaty 
bases. Since these changes are now the present situ ation, the regu la tions concern ing police 
and police cooper a tion in a broad sense are given substan tial atten tion in Chapters 9–13. 
These chapters deal with the compet ences of the police in the various legal systems.

It was not until the EEA and the Schengen cooper a tion agree ment became real it ies that 
Norway had a formal role vis-à-vis the Union. I will return later to the way the EU policies 
and regu la tions are shaped and decided upon, and how Norway as a state has and has no 
access to these processes and insti tu tions.

The EU forms of police cooper a tion that have surfaced in the past 15–20 years are by far 
the most binding and dynamic in the Union’s history. They impact the current Norwegian 
poli cing situ ation to a signi fic ant degree. It is neces sary to have an under stand ing of the EU 
as a system to be able eval u ate the posi tion of Norway as a non-EU member. The insti tu-
tional compos i tion of the Union is there fore intro duced in the follow ing, followed by the 
Norwegian rela tion ship to these insti tu tions.

17 [2012] OJ C 326/2.
18 The charter confirms some safe guards developed in ECtHR case law, for example the right of an indi vidual 

access to inform a tion about him or herself (Xanthaki 2008). On the devel op ment of EU funda mental rights, see 
Walter 2007.



5 ThE dEvEL oP MENT of PoLICE 

CooPER A TIoN WIThIN ThE EU

The point of the book is to elucid ate the chan ging poli cing zoom, from a focus on the local, 
via a cent ral isa tion and nation al isa tion process, and towards the more supra na tional current 
situ ation, that may first be seen in the Norwegian context as of the Schengen nego ti ations, 
and to consider how and to which extent this change has affected Norwegian sover eignty in 
differ ent perspect ives. To under stand the Union’s move towards more ‘integ rated’ poli cing 
instru ments, it is neces sary to give an over view of the cooper a tion devel op ment in the 
Union. There have been two main traject or ies of the devel op ment of police cooper a tion 
within the EU proper: the TREVI cooper a tion, leading to Europol, and the Schengen 
police cooper a tion, leading to the Schengen Convention that was later incor por ated into 
EU law. Both are elab or ated on in depth below, includ ing the differ ent avail able police 
meas ures, included those that have been developed in later agree ments. Prior to that, the 
way these two first cooper a tion mech an isms were evolved, needs some explan a tion. The 
Europol track is the main focus in this chapter, while Schengen is developed together with 
the Norwegian rela tion ship to it, in Chapter 6.

5.1 CoUNCIL of EURoPE

First, however, a funda mental conven tion for inter na tional legal cooper a tion in Europe 
must be intro duced; the Council of Europe’s 1959 Convention on Mutual Assistance in 
Criminal Matters (MLA).1 Norway is affil i ated to the Convention and both proto cols. The 
Convention estab lished the oblig a tion to give such assist ance as far as possible within the 
juris dic tion of the law enforce ment author it ies in the relev ant state (art.1 no.1).2

Since the estab lish ment in 1949, the Council of Europe (CoE) has developed into a very 
influ en tial inter na tional organ isa tion with the purpose of further ing and safe guard ing the 
ideals of demo cracy and human rights, and economic and social secur ity.3 The The European 
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) has 
perhaps been the most import ant legal instru ment, with the Court enfor cing complaints on 
breaches of the Convention. The CoE does not involve police offi cials or any oper at ive 

 1 ETS 30 (1959). The Convention was supple men ted with addi tional proto cols 17.03.1978 and 08.11.2001 
(ETS 182).

 2 Although the Convention entered into force in the early 1960s, the large major ity of Council of Europe MS 
rati fied much later. Denmark, Greece, Italy and Norway were the first to ratify the Convention in 1962 (http://
conven tions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG [08.06.2014]).

 3 See, for example, Schutte 1995 and Anderson et al. 1995:220–222.

http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG
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 4 St.meld.nr.18 (1999–2000):38–40.
 5 http://conven tions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG 

[31.05.2017].
 6 Occhipinti 2003:31.
 7 Ahnfelt and From 1996:19–20.
 8 Op.cit.:19; 61; Benyon 1993. The TREVI abbre vi ation has come to stand for ‘terror ism, radic al ism, extrem ism 

and viol ence inter na tional’ (Occhipinti 2003:31).
 9 Anderson et al. 1995:56; Benyon 1993:168.
10 Benyon 1993:157.

person nel in any way. Its work takes place directly between govern ments, and in various 
commit tees consist ing either of minis ters or high offi cials and civil servants. To Norway, it 
was emphas ised in 2000, the most relev ant devel op ment in poli cing matters is the estab lish-
ment and devel op ment of conven tions in the crim inal and crim inal proced ural legal area. 
The CoE Conventions on Mutual Legal Assistance and Extradition was considered to be 
most import ant in the context of EU police cooper a tion. The CoE Pompidou Group 
(Co- oper a tion Group to Combat Drug Abuse and Illicit Trafficking in Drugs), estab lished 
in 1971, was also emphas ised as a success ful forum for an integ rated and overall approach 
to the fight against drug- related crime.4 Some of the inter na tional conven tions of the EU 
and the CoE overlap, but since the members of the organ isa tions differ, they have – partly 
– differ ent impact areas. The Council of Europe Convention has a total of 50 rati fic a tions/
acces sions.5 EU coun tries are also CoE members. Potential Norwegian chal lenges related to 
non-EU member ship is thus to some extent remedied by, for example, the 1959 Convention 
with proto cols concern ing mutual assist ance in crim inal matters.

5.2 TREvI – EURoPoL

5.2.1  Trevi

Most EU coun tries are members of Interpol. The EU (then EC) coun tries started work in 
the 1970s on estab lish ing a specific community police cooper a tion mech an ism for various 
reasons. One reason was that Interpol was perceived to be inef fi cient due to its global range 
and involve ment, with many differ ent and partly conflict ing interests to take into account. 
Another was the delim it a tion Interpol has towards police cooper a tion on crimes of reli-
gious, racial or polit ical char ac ter (except terror ist crimes [art.3 Interpol]).6 One should also 
consider the incent ive from the EU point of view to employ police cooper a tion to strengthen 
and/or protect the EU single market, and the crimes commit ted towards EU-related 
interests specific ally (this seems at least to be a point in retro spect).7

The TREVI cooper a tion was estab lished between the member states in 1975. Originally 
a consultat ive forum for discus sion on the minis ter level to strengthen the work against 
terror ism, TREVI had no common insti tu tions.8 The cooper a tion was purely inter gov ern-
mental, and separ ated from the EU insti tu tions. The Commission had no obser vat ory status 
in the TREVI meet ings; the Parliament was given only limited access. The access for the 
Commission was denied up until 1990, because the member states emphas ised the import-
ance of the pure inter gov ern ment al ity of the organ isa tion.9 The TREVI forum had varying 
influ ence in the devel op ment of polit ical atti tudes and level of commit ment within the 
police cooper a tion.10 From the mid–1980s, the tradi tional TREVI police cooper a tion was 
increas ingly integ rated into the general justice and home affairs area, and was seen as 
import ant to the devel op ment of the Union; the closer the market cooper a tion, the closer 

http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG
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11 Ahnfelt and From 1996:61.
12 Benyon 1993:154 ff. Another ad hoc group was also respons ible for devel op ing Europol in 1991, expand ing on 
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the police cooper a tion, so to speak. Up until the Union Treaty (1993), TREVI was the 
most import ant police cooper a tion forum in the EU, and the compet ence was gradu ally 
exten ded.11 There has been four main working groups through out its exist ence: on 
terror ism; poli cing, poli cing tech niques and police educa tion; on inter na tional crime in a 
broader sense; and, finally, the so- called TREVI 1992 working group, dealing with a wider 
secur ity policy program in rela tion to the removal of internal border controls follow ing the 
Single European Act.12 Although the TREVI cooper a tion was dissolved per se when it was 
incor por ated into the Union bodies, the working group struc ture was contin ued.  
The history of the organ isa tion may thus be relev ant to under stand the present state of 
affairs.13

5.2.2  edu – europol

The Maastricht Treaty’s Title VI estab lished provi sions on cooper a tion in the fields of 
justice and home affairs, includ ing a Declaration on Police Cooperation. As such, this was 
formal start of the inclu sion of poli cing cooper a tion as a ‘common interest’ in the Union. It 
was also the start of the European Police Office (Europol) (art.K.1 (9)).

The Europol Drugs Unit (EDU) was a prede cessor and in a way the first stage of Europol. 
The work of the EDU was concen trated around the collec tion and sharing of intel li gence 
regard ing the smug gling of illegal drugs and related crimes such as money laun der ing.14 
After a Council Joint Action of 1995, the role of the EDU was expan ded. It now also 
covered traf fick ing in nuclear and radio act ive substances, “crimes involving clandes tine 
immig ra tion networks” and “illicit vehicle traf fick ing”, and, later, also included traf fick ing 
in human beings.15

The latter amend ment was made to give the agency a broader field of compet ence, and – 
one may infer from the text – also because the Council was aware of the diffi culties in the 
process of getting the Europol Convention into force. Lacking a central data base, the EDU 
inform a tion exchange and trans fer was depend ant strictly on the member states liaison 
officers placed in the EDU headquar ters, and on each country’s national data protec tion 
laws. Europol, with greater compet ences both in oper at ive and inform a tion exchange capa-
cit ies, was founded already one month after the EDU. But even though the Europol 
Convention was signed in 1995, it did not enter into force before 1998, after all the required 
supple ment ary meas ures were in force.16 The cooper a tion between states direc ted through 
Europol started in July 1999.

The initial legal basis was the Europol Convention of 1995,17 later amended and supple-
men ted with five proto cols concern ing juris dic tional issues,18 immunity priv ileges of Europol 
staff,19 and changes to compet ences both regard ing substan tial crimes and oper a tional 
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compet ences.20 In addi tion to the proto cols, a series of legis lat ive acts were intro duced 
(primar ily Council Decisions21 and acts imple ment ing the Europol Convention).22 
Interestingly, there were great chal lenges in the final phase before the parties could agree to 
take the Convention into force in the first place, but very soon after the entry, substan tial 
amend ments were imple men ted to enhance the effic acy and compet ence areas of the organ-
isa tion. It was still a general reluct ance at the state level to move towards a common European 
police force, imply ing perhaps supra na tion al ism within the sover eignty core of poli cing.23

The lengthy rati fic a tion processes that all the Europol amend ments went through promp ted 
a major change to the Europol legal basis.24 The Convention was replaced by a Council 
Decision (the Europol Decision, ED),25 in force from 1 January 2010; a legal instru ment that 
could be changed much more effect ively. The Decision estab lished Europol as a Union agency. 
This implies that it is funded over the budget of the EU, and thus is under the budget ary 
control of the European Parliament. The wording also changed so that Europol was assigned 
more of a part ner ship role instead of merely support ing, facil it at ing and request ing action from 
the national author it ies.26 Art.88 TFEU allows the Council to expand the powers of Europol. 
Four such major points were proposed for improve ment: the member states’ oblig a tion to 
comply with Europol’s requests for data should be strengthened; the Europol data system 
should be restruc tured to improve the inter link ing of data on various levels; the UK-based 
CEPOL should be merged into Europol’s train ing hub (it was moved to Budapest, Hungary 
in 2014), strength en ing the common approach and increas ing coher ence, effi ciency, trans par-
ency, etc.; and finally the Parliamentary scru tiny of Europol should be strengthened by 
strength en ing its duty to report to both the EP and the national parlia ments.27

The new Europol Regulation of 2016 (in force 1 May 2017) was intro duced in The 
Lisbon Treaty (art.88; 87[2b] TFEU). This implied a mech an ism for control over Europol’s 
activ it ies by the European Parliament, together with national Parliaments.28 The new 
Regulation is meant to contrib ute to an overall enhanced coher ence of the governance of 
EU agen cies. This includes the weak en ing of the autonomy of Europol as an agency, for 
example, making the Commission, instead of Europol itself, compet ent to nego ti ate inter-
na tional inform a tion- sharing agree ments. The change reduced the member states’ rights to 
refuse to supply data to Europol, imply ing that not even national secur ity or on- going 
invest ig a tions could justify refus ing to deliver inform a tion. This was considered to be too 
radical an infringe ment into national sover eignty for some states.29

https://www.gov.uk/government/speeches/the-european-commissions-proposal-for-a-europol-regulation
https://www.gov.uk/government/speeches/the-european-commissions-proposal-for-a-europol-regulation
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The Europol organ isa tion is growing. It had over 1000 employ ees in 2017, compared 
with 323 in 2001. Included in this number are around 200 liaison officers who are seconded 
to the organ isa tion. Three officers of the total Europol force (includ ing liaison officers) are 
Norwegian.30 Although still without coer cive powers on its own per se, the increased powers 
to ‘force’ member states’ police to give data of suffi cient quality, within certain time limits, 
increases the impres sion that Europol truly has powers to decide over member state police 
forces.

5.2.2.1 Objectives and meas ures

The object ive of Europol is to

support and strengthen action by the compet ent author it ies of the Member States and 
their mutual cooper a tion in prevent ing and combat ing serious crime affect ing two or 
more Member States, terror ism and forms of crime which affect a common interest 
covered by a Union policy (art. 3 no.1)

The mandate also includes “related crim inal offences” (no.2). These are listed (a–c) as those 
commit ted in order either to procure he means of perpet rat ing acts, to facil it ate or perpet-
rate acts, or ensure the impun ity of those commit ting acts, all of which Europol is compet ent. 
There have been many changes in the compet ences of Europol. The require ment of the 
crime is that it is “serious” and affects more than one state, while the demand for “factual 
indic a tions” and an organ ised crim inal struc ture are taken out. The threshold for Europol 
involve ment has through these changes stead ily been lowered. Nevertheless, the tasks and 
object ives are still limited. The crime must be serious, and not only affect ing rela tions within 
one country. This, for example, excludes violent crime restric ted to domestic or personal 
rela tions (meaning crime that is not in any way, for example, drug- related, which one could 
often inter pret as having trans- or inter na tional links per se), or prop erty crimes such as burg-
lar ies (provided the offend ers were not taking advant age of the Schengen bene fits concern ing 
the lack of border controls, and are trav el ling between coun tries on a ‘raid’). The ‘serious 
offences’ are listed in an annex to the Decision, currently consist ing of 24 crimes.31 Certain 
specified ‘related offences’, such as facil it at ing or trying to cover an example of up one of the 
24 types, are also within compet ence.32 Note that in contrast, the Schengen cooper a tion is 
comprised of basic ally all kinds of crime.

The tasks of Europol are presen ted in art.5, with the aim to “collect, store, process, 
analyse and exchange inform a tion and intel li gence”, to inform national author it ies of 
inform a tion about crim inal activ it ies, aid national author it ies to begin or coordin ate invest-
ig a tions, provide intel li gence and support as regards major events; and draw up the threat 
assess ments and stra tegic analyses. Europol has also been given other tasks by the Council, 
and a role as the body super vising the trans fers of finan cial data to the US.33

https://www.europol.europa.eu/content/page/staff-statistics%E2%80%93159
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5.2.2.2 Accountability of Europol

Although Europol is within the juris dic tion of the CJEU, and of the EU Justice and Home 
Affairs Council (JHA), and each Minister that take parts in the Council is account able to his 
own national parlia ments, the organ isa tion has been criti cised for its demo cratic defi cits. 
Briefings from the JHA Council have often restric ted or received late, dimin ish ing the 
demo cratic trans par ency,34 and the Europol struc ture of being an informal ‘old boys’ 
network’, based on informal contacts outside of trans par ent, formal struc tures.35 Several 
account ab il ity meas ures are in place, though. In oper at ive work through JITs, the Europol 
officers are legally account able to the Court, and may testify in crim inal proceed ings in the 
member states. The European Parliament has budget ary powers over Europol (art.51), and 
the Management Board, etc. must appear before the Parliament when reques ted (art.58), 
imply ing more binding and broader inform a tion rights. The control formerly done by the 
Joint Supervisory Body (JSB) was replaced by the European Data Protection Supervisor 
(EDPS), and over sees the inform a tion gath er ing and analyses of Europol (art.43), in addi-
tion to super vi sion by national author it ies (art.42). A new Joint Parliamentary Scrutiny 
Group (JPSG) was construc ted to to “polit ic ally monitor Europol’s activ it ies in fulfilling its 
mission, includ ing as regards the impact of those activ it ies on the funda mental rights and 
freedoms of natural persons” (art.51). The general changes do not imply any changes for 
Norway. Given Norway’s non- member ship, the country does not either way have any influ-
ence in the parlia ment ary control. The EFTA Countries submit ted a resol u tion where 
enhanced parlia ment ary scru tiny should include parlia ment ari ans of the EFTA states, at 
least as “observ ers to inter- parlia ment ary meet ings where the scru tiny of Eurojust and 
Europol activ it ies will take place”, to ensure that “the demo cratic legit im acy and account-
ab il ity extend to the entire area of Eurojust and Europol cooper a tion and activ it ies”.36 
Europol’s role in the focus shift of the Norwegian poli cing situ ation will be returned to in 
ch.15.4.

5.2.3  norway in europol

As part of the ‘friends of TREVI’ group, Norway was a part of the devel op ment of police 
cooper a tion from the very begin ning in the 1970s. Cooperation outside the Schengen does 
not ‘auto mat ic ally’ include Norwegian parti cip a tion, as detailed below. In the late 1990s, 
the Norwegian govern ment clearly expressed that Norway wanted to parti cip ate not only in 
the devel op ment of the Schengen cooper a tion, but also police and judi cial cooper a tion 
outside of this frame work.37 Only EU members may be members of Europol. The Agency 
can, however, estab lish and main tain rela tions with third coun tries and third bodies (art.23). 
After Europol and Eurojust became autonom ous legal agen cies within the EU system, the 
agree ments with third parties are made directly between that party and Europol and 
Eurojust, not, as before, with the EU as a whole. This means that the agen cies’ activ ity is 
autonom ous within the legal frame work.

In addi tion to the expec ted bene fits of Europol related to meas ures that would compensate 
for the dismant ling of the internal borders, the Norwegian govern ment expressed in the 
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forarbeid to the Norwegian Europol Agreement another reason for wanting to take part in 
Europol.38 The forarbeid under scored that Norway needed to take part in the evolving 
“new unify ing polit ical concept” in the EU concern ing the area of freedom, secur ity and 
justice. Europol was expec ted to play a major role in the future cooper a tion on inter na-
tional, organ ised crime fight ing, both between the EU coun tries and inter na tion ally.39

The inter na tional legal basis for Europol has changed since Norway entered into the 
cooper a tion agree ment. From the more tradi tional Convention via the Decision, to an EU 
Regulation. The Norwegian govern ment’s atti tude has, from the early appre ci ation of its 
outsider role, been that each new devel op ment of Europol should be discussed specific ally 
in Stortinget and though consultat ive papers by the concerned Norwegian insti tu tions.40 
This was considered to be import ant precisely because the Europol cooper a tion was not of 
the tradi tional regu lat ory type, but a more dynam ic ally evolving cooper a tion on a know-
ledge and exper i ence exchange basis.41

Having gained some insight into the Europol cooper a tion, and in general specific ally into 
Norway’s gener ally enthu si astic atti tude to the European police cooper a tion instru ments, 
the follow ing gives a more thor ough account of the process of the Norwegian member ship 
in or affil i ations with the various EU cooper a tion agree ments. This process signi fies what 
may be argued to be a change in the Norwegian poli cing situ ation, exem pli fied by the focus 
change in the relev ant policy docu ments and forarbeid. The role of Norway in the Schengen 
cooper a tion is differ ent than the Europol rela tion ship. In contrast to the Schengen cooper-
a tion, there is no Norwegian parti cip a tion in the finan cing of Europol or influ en cing 
Europol’s decisions.42 Norway is less of a ‘third country’ in the Schengen cooper a tion. In the 
follow ing, the brief history of the Norwegian rela tion to the EU via the EEA agree ment is 
presen ted, and subsequently the contest a tions and justi fic a tions that were made during the 
1990s. In this period, Norway rejec ted EU member ship, but became a party to the EEA 
and Schengen.



6 NoRWAy – INSIdE oR oUTSIdE?

6.1 NoRWAy ANd ThE EEA

The Norwegian people have twice in refer enda – in 1972 and 1994 – voted against member-
ship in the European Union. Norway has, however, been a member of the European Free 
Trade Association (EFTA) since 1961, which aim “to provide a frame work for the liber al-
isa tion of trade in goods amongst its Member States”, without the polit ical cooper a tion 
EEC member ship implied.1 The Agreement on the European Economic Area (EEA), 
which expan ded the economic market to include some European non-EU states, was signed 
in 1992, and entered into force on 1 January 1994. The Agreement was imple men ted in 
Norwegian law by a specific Act.2

The EEA Agreement aligns Norway with the EU member states on the single market, 
imply ing free trade, and the applic ab il ity of the four freedoms of goods, persons, services 
and capital. The EFTA states parti cip ate in the legis la tion process by shaping and provid ing 
input, but not in the decision- making. They are, however, obliged to comply with all EU 
regu la tions concern ing the EEA, and contrib ute substan tial funds to the EU. Compliance 
is controlled by the EFTA court and the surveil lance body ESA. The EEA Agreement does 
not regu late police or other forms of crime control, but there are several regu la tions that 
require crim in al isa tion of certain activ it ies.3

The polit ical cooper a tion in the EU was expan ded beyond the strictly economic area to 
include both to some extent common foreign and defence policies, and also the social and 
home affairs areas. Police and justice cooper a tion also became a prom in ent cooper a tion 
area, includ ing immig ra tion, asylum, crim inal law and police cooper a tion issues. That being 
said, the EEA Agreement was, however also dynamic, still only an economic agree ment. In 
the mid–1990s, Norway began nego ti at ing an affil i ation to the Schengen cooper a tion. An 
agree ment was in place in 1996, the final agree ment signed in 1999. The follow ing outlines 
the forarbeid and debates taking place in connec tion with the devel op ments in the police 
area related to this affil i ation agree ment, not, gener ally, the discus sions in juridical theory. 
First, however, an intro duc tion to the Schengen cooper a tion is given.

 1 http://www.efta.int/about- efta/european- free-trade- asso ci ation [06.06.17]. See more on this e.g. in Sejersted 
2011; Fredriksen and Mathisen 2012.

 2 Lov 27. novem ber 1992 nr. 109.
 3 E.g. related to illegal breach of compet i tion rules, and thereby police control.

http://www.efta.int/about-efta/european-free-trade-association
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of 1990, the proto cols and agree ments on acces sion of Italy (1990), Spain and Portugal (1991), Austria (1995) 
and Denmark, Finland and Sweden (1996), the asso ci ation agree ments with Norway Iceland and Switzerland, 
and the decisions and declar a tions of the Schengen Executive Committee (den Boer and Bruggeman 2011:137).

6.2 ThE SChENgEN CooPER A TIoN

The inten tion of the Schengen Agreement was to achieve a “gradual abol i tion of controls at 
the common fron ti ers” between the members. An “increas ingly closer union of the peoples 
[. . .] should be mani fes ted through freedom to cross internal fron ti ers for all nation als of 
the member states and in the free move ment of goods and services”. This could in turn 
affirm the solid ar ity between these peoples.4 Built on the model of the Nordic free travel 
area cooper a tion (the Nordic Passport Union), as described above, the member ship and 
affil i ation were built on recip rocal oblig a tions and a high level of confid ence between the 
parties.

The Agreement was signed by five EU member states5 (but outside the EU frame work) 
in the town of Schengen in 1985. It had two main purposes. The first was the facil it a tion of 
the least well- func tion ing of the EC’s four freedoms: the freedom of move ment of people. 
The Schengen cooper a tion resul ted in the abol i tion of border controls between the 
Schengen members, exempt excep tional situ ations.6 It also entailed uniform regu la tions and 
common stand ards for external border control, and to some extent common regu la tions on 
asylum and visa processes.

The second purpose was the intro duc tion of the so- called compens at ory meas ures to a 
Schengen Area without phys ical checks on the internal borders. The meas ures in the cooper-
a tion were partly concerned with immig ra tion control, and partly secur ity and law enforce-
ment meas ures. The former implied coordin a tion meas ures of border control and 
surveil lance, harmon isa tion of border control instruc tions and harmon isa tion meas ures 
related to illegal immig ra tion. The latter were meas ures of cross- border police cooper a tion, 
mutual legal assist ance, for example, concern ing extra di tion, customs cooper a tion, direct 
inform a tion exchange, and connec ted privacy rules.

In 1990, the Convention Implementing the Schengen Agreement (CISA) was signed, 
and through out the years since the 1985 Agreement, the focus had shifted to advan cing the 
police cooper a tion follow ing strong compens at ory meas ures in the CISA. The articles 
concern ing secur ity and compens at ory meas ures ended up outnum ber ing the articles regu-
lat ing free flow.7 The cooper a tion entered into force in 1995, and in 1997 the Schengen 
Acquis  8 was incor por ated into the EU legal frame work. The imple ment a tion implied that 
Schengen member ship became compuls ory for all EU member states, although opt- outs 
were permit ted. Norway became ‘partner’ in the Schengen cooper a tion in 2001. The Lisbon 
Treaty’s removal of the pillar system dissolved the differ ing legis la tion proced ures in the EU 
in the Area of Justice and Home Affairs. This at least to some extent made the Union 
activ ity also on the law enforce ment area more supra na tional.

The removal of border control between the Schengen member states was funda mental to 
the cooper a tion. This idea was no novelty in the Nordic context. While the abol i tion of 
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internal border controls would lead to some what less control in Norwegian ports and 
airports, the Ministry considered that the general level of control of persons would increase, 
and, in total, a need would arise for new and increased control arrange ments.9 Several police 
districts saw it as posit ive that the Schengen required depar ture control on the external 
Schengen borders (CISA art.6), in other words, on airports, ports, and the land border 
towards Russia.10 This in fact consti tuted a rein state ment of borders control in Norway, after 
the abol i tion in 1986, and as such implied a higher control level on the borders than before.

While the border control of persons between the Schengen member states was abol ished, 
the customs control still applied. The Schengen cooper a tion did not contain regu la tions on 
customs, nor did or does Norway have customs agree ments with EU coun tries. This implied 
that customs control of goods impor ted to Norway was to continue, but the persons control 
was removed from the border areas. The police in some police districts expressed concern 
about these changes related to the ordin ary border control.11 Abolition of border controls 
required enhanced possib il it ies to prevent and defeat illegal immig ra tion and cross- border 
crime.12 In other words, although crime control was not very often performed in connec tion 
with border control in Norway prior to the Schengen cooper a tion, the formal abol i tion of 
such border controls still had to be compensated.

In addi tion to the general duty in the Schengen Agreement to cooper ate, the perhaps 
most signi fic ant measure (at least in prac tical applic a tion) is the Schengen Information 
System (SIS, SISII). In addi tion to the SIS, the member state police agen cies have access 
to data bases such as the Visa Information System (VIS), the Eurodac, and the inform a tion 
systems of Interpol and the EU’s police body Europol. Seen in total, these systems include 
vast numbers of various differ ent kinds of data on indi vidu als and objects, in connec tion 
with suspects, missing people, immig ra tion cases, analysis and invest ig at ive inform a tion, 
photos, etc. The police may, to various degrees, search and register in these data bases. They 
may also request that foreign police take certain actions on the basis of regis tra tions. Typical 
examples are arrest or searches. The details on these meas ures are given in Chapter 10. The 
process of the Norwegian member ship to the Schengen cooper a tion is first discussed in the 
next two subchapters.

6.3 fRoM ‘No’ To ‘yES, PLEASE’: WhAT ChANgEd?

For Norway, the Schengen Agreement implied a gener ally lowered threshold for police 
cooper a tion and fewer restric tions related to requests for assist ance between Norway and 
other Schengen members. Before Schengen, the letters rogat ory (rett san mod ning) could in 
general only be sent via the Ministries; so also in Norway outside of the Nordic 
cooper a tion.13

Before the Schengen cooper a tion, there was no formal connec tion between Norway and 
Europol or the EU cooper a tion on justice and home affairs. According to the Norwegian 
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Norway, the two singu lar all- time largest seizures of heroin occurred in 1997 (18kg) and in 2006 (46.9 kg) 
(http://www.toll.no/templates_TAD/Article.aspx?id=148863&epslan guage=no [10.06.2013]). According to 
a later govern ment docu ment, there was a 57% decrease in the seizure of heroin in Norway from 1998–2007 
(Meld.St.7 (2010–2011) pt.4.1.2). Drug- related crime stag nated at the turn of the 20th century (op.cit. pt.4).

21 St.meld.nr.18 (1999–2000):8–9; NOU 1997:15 ch.3.

Ministry of Justice (MoJ), several negat ive devel op ments in the mid–1990s neces sit ated a 
focus on inter na tional, cross- border police meas ures.14 Several concerns were under scored 
in the offi cial docu ments. International crimes were repor ted to have become increas ingly 
serious, espe cially various types of organ ised crime. Their numbers were also increas ing.15 
A govern ment commit tee (Sikkerhetsutvalget) was appoin ted in 1990 to eval u ate the 
Norwegian secur ity situ ation with a partic u lar focus on crimes and threats related to 
terror ism. The Committee’s consid er a tions related to the changes to ‘old- fash ioned’ crim-
inal acts show the aware ness of an increas ingly vulner able Norwegian situ ation. Norway was 
considered to, “[c]ommu nic a tion- wise as well as econom ic ally and cultur ally, [be] drawn 
into a process of increas ingly strong inter na tional integ ra tion”, which also would subject the 
country to negat ive char ac ter ist ics of inter na tional devel op ments.16

International influ ences and stronger inter na tional integ ra tion made Norway more 
vulner able. While this conclu sion concerned terror ism, the argu ment was the same when 
the Committee discussed the inter na tional crime situ ation. Reported crime increased six- 
fold in Norway from 1960 to 1990. Similar increases in crime rates could be found around 
Europe.17 While the major ity of crimes within Norway were still commit ted by Norwegian 
citizens, a “not insig ni fic ant share” of certain types of crime was commit ted by foreign ers or 
Norwegian citizens of foreign origin, accord ing to the Committee.18 The police’s invest i-
gation into inter na tional crim inal groups could some times be more diffi cult because  
of linguistic or cultural differ ences. Such chal lenges warran ted new inter ac tion with foreign 
police, in addi tion to the devel op ment of new poli cing methods. The devel op ment  
was traced to the 1989 dissol u tion of the strong border control that was the Iron Curtain, 
which func tioned, accord ing to the Ministry, as an effi cient block against crime and immig-
ra tion from Eastern to Western Europe. Combined with polit ical unrest in the former 
Eastern bloc coun tries, this led to a “radic ally new crime threat from the east”.19 Such 
tend en cies were increas ingly present in Norway as far back as the 1970s, espe cially in 
connec tion with motor cycle gang- related crime. Organised crime groups with inter na tional 
connec tions gained in strength, the use of fire arms increased and Norway saw an “explos ive 
increase” in the seizure of heroin from 1994 to 1996.20 Other cross- border crimes that were 
emphas ised were drug traf fick ing, the export of stolen vehicles, human traf fick ing, certain 
types of economic crimes and crimes related to pros ti tu tion.21 The European market after 
the Single European Act had improved access and open ness for legal and illegal ‘busi ness’ 
alike.

A more open and inter na tion al ised society, and, espe cially for the western European 
coun tries, the fact that less ‘fright en ing’ senten cing frame works and prison condi tions, 

http://www.toll.no/templates_TAD/Article.aspx?id=148863&epslan�guage=no


Norway – inside or outside? 61

22 St.prp.nr.42 (1996–1997): pt.6.1.1, also e.g. Anderson et al. 1995:21 ff. Den Boer and Doelle 2002:8–9 argue, 
however, that the pres ence of borders is advant age ous to crim in als, who may take advant age of hetero nom ous 
legis la tion – irre spect ive of border controls.

23 St.prp.nr.42 (1996–1997) pt.6.1.2–6.1.4.
24 Op.cit.:12–14.

made crim in als migrate west ward.22 Since Norway was part of this new, open market, the 
‘free move ment of crim in als’ was considered “an increas ing [. . .] threat to the stabil ity of 
[Norwegian] society”. The concept of ‘internal secur ity’ was developed, refer ring not to 
each respect ive member state, but to the common, border less European area, which Norway 
wanted to be a part of, albeit not completely.23

The growing Norwegian economy (in the late 1990s), in contrast to many other  
coun tries, was also expec ted to gener ate unwanted interest from crim in als dealing in  
inter na tional economic crime.24 In short: There was a lot to worry about.

An increas ing aware ness of inter na tional influ ence on the Norwegian ‘justice and home 
affairs’ situ ation is visible, an influ ence that makes the country more vulner able. As seen in 
the previ ous chapter, the situ ation was similar within the EU in this period of time. 
Broadened and deepened cooper a tion appeared neces sary, both in and outside of the 
Union.

Is Norway inside or outside the Union? This is a funda mental ques tion in this book. 
Norway should be considered as both inside and outside, given its posi tion in the Schengen 
cooper a tion. It seems, based on the state ments and consid er a tions in the policy docu ments 
concern ing Schengen that nothing really changed between the negat ive refer en dum decision 
and the Schengen acces sion. The state’s percep tion, as presen ted in the various forarbeid, 
was that due to the increase in inter na tional crime such as smug gling of narcot ics, Norway 
had to join. Other forms of smug gling and organ ised cross- border crime in general were 
also seen to increase quite rapidly. The only way to counter this devel op ment was to 
cooper ate more, and more deeply on the inter na tional level. Several events on a global and 
regional level were also mentioned as part of the argu ment for acces sion, in partic u lar the 
change of the polit ical scene in post-Soviet Europe, and the general economic and commu-
nic at ive changes. These traits and currents formed the back drop of the Norwegian applic a-
tion to parti cip ate in the strong EU/Schengen cooper a tion. The chan ging inter na tional 
secur ity situ ation, in connec tion with the new avail ab il ity of cooper a tion meas ures, simply 
did not leave Norway a choice in the matter.

To consider the changes that the Schengen Cooperation Agreement and subsequent 
agree ments have brought to the Norwegian police and for the Norwegian state, part II 
focuses on the actual avail able poli cing meas ures result ing from the inter na tional cooper a-
tion instru ments. In the follow ing, the process of the Norwegian member ship into the 
Schengen will be delved deeper into.



7 INTERNAL SovER EIgNTy

THE QUES TION OF MEMBER SHIP

Recall from Chapter 1.3.1 that internal sover eignty implies that the sover eign rule is estab-
lished – on an on- going basis – by the people in the community ruled by this partic u lar 
sover eign. This chapter targets whether the state did suffi ciently alert and inform the 
Norwegian popu la tion of the process and contents of Norway enter ing into the Schengen 
Cooperation. The lack of quality of the state justi fic a tions, in partic u lar, may be seen as inad-
equate for the people of Norway to make informed decisions on govern ment rule, which is 
central to enfor cing popular sover eignty. My first research ques tion is:

Was the decision on the part of the Norwegian govern ment to seek access to inter na tional 
police cooper a tion meas ures and instru ments adequately founded on popular know ledge 
and senti ments? 

Declining levels of crime may imply that cross- border poli cing works. What works in poli-
cing, however, is notori ously hard to determ ine.1 Even presup pos ing that increased target ing 
of inter na tional, cross- border crime (partly) lowers the crime level, it may be diffi cult to 
assess whether the way forward should be more of the same, or some thing else. Nevertheless, 
the justi fic a tions in policy docu ments prepar ing legal amend ments should, at least to some 
extent, reflect what is known to work. Not just what a commit tee or the Ministry ‘want to 
change’. The influ ence EU may have on these ‘wants’ is explored below. First, an explan a-
tion of why justi fic a tions are import ant, before I present the relev ant justi fic a tions. The 
analysis of sover eignty infringe ment for this section follows in ch.7.5.

7.1 BECoMINg A MEMBER

The Norwegian Police Act sect.1 under lines that the state shall supply the police service 
needed for the community. This link is, however, recip rocal or dialectic: the police contrib ute 
to shaping the citizens’ needs, they do not just react to what is expressed ‘bottom- up’. The 
national, trans- and inter na tional police cooper a tion mech an isms are developed simul tan-
eously to meet the chal lenges of more cross- border crime. In a more glob al ised world, the 
changes occur more rapidly than in the past, and legis la tion is constantly under pres sure to 
keep pace.

It is partic u larly import ant that poli cing, a form of state action that always contains the 
possib il ity of coer cive force, is founded in law. The contem por ary inter na tional situ ation 

 1 Maguire 2012.
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chal lenges the legit im acy of the police. The Westphalian sover eign state can no longer be 
easily demarc ated and defined. Bowling and Sheptycki argue that the nation state system has 
turned into a transna tional one.2 In its wide array of crimes and variety of governance and 
crime control meas ures, the global neo- liberal market – includ ing the ‘region ally global’ 
market within the Schengen Area, is more complex than what Weber reacted to when he 
construc ted his classic defin i tion of the state. It is chal len ging to consider the legit im acy of 
anything, when the notions tradi tion ally used to assess it are old, and to some extent under 
siege. Following author it ies such as Hobbes, Locke and Rousseau, the people give up parts 
of the right to posit ive freedom (freedom to self- govern) to the sover eign, in exchange for 
secur ity and negat ive freedom.3 The deal struck is ‘the social contract’. In the context of the 
EU, who make up ‘the people’, that is so vital to the produc tion of legit im acy? When rulers 
adhere to supply ing secur ity, this may thus be seen as legit im ate governance. Defining 
‘secur ity’ or ‘neces sary police’, however, may vary greatly accord ing to geograph ical or 
temporal differ ences.4

The ques tion here is whether it is possible to achieve secur ity for citizens, when the legit-
im acy they confer plays out beyond the tradi tional nation state level, in the (supra na tional) 
EU. It might not be possible to give EU citizens secur ity without pan-European cooper a-
tion in crime control. The dilemma is that, equally, it might not be possible to prop erly 
legit im ate such pan-European cooper a tion in a demo cratic (or any other) way, because true 
European demo cracy is diffi cult to achieve without a common sense of European people-
hood.5 Procedural legit im acy may be achieved through nation- state politi cians being able to 
vote at the EU level (exclud ing, of course, Norwegian politi cians), but another form of 
legit im acy may be equally import ant, namely that result ing from a common delib er at ive 
society. There is a lack of delib er at ive legit im acy because, for example there are no viable 
chan nels for citizens to express their agree ment or disagree ment.6 The European states have 
very differ ent histor ical and cultural back grounds, and face differ ent economic and geograph-
ical situ ations. Their exper i ences of wars, brutal ity, crime, more or less friendly rela tion ships 
with neigh bour ing states, and access to differ ent natural resources, and so on, are factors 
that make it unlikely that EU citizens exper i ence secur ity in exactly the same way. Questions 
about how far some people’s freedoms should be limited, to ensure a feeling of secur ity for 
others, may have many differ ent answers. Norway has a varying degree of influ ence on EU 
police and crime control devel op ments. Hence proced ural legit im acy is weak, from the 
Norwegian point of view. There may, however, be output legit im acy: the results of police 
cooper a tion, or the justi fic a tions for imple ment ing the relev ant agree ments are so good that 
they outweigh the lack of direct influ ence by the Norwegian people. I do not contest  
that the Norwegian people deleg ate, so to speak, their sover eignty to their politi cians, thus 
also making inter na tional sover eignty- trans fer ring agree ments proced ur ally legit im ate. 
Again, this under scores the import ance of justi fic a tions, and, also the effects of the various 
meas ures.
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The first two proper Norwegian debates on inter na tional police cooper a tion took place 
in 1997, as a direct consequence of the Schengen cooper a tion, and in 2000, in prepar a tion 
for Europol affil i ation. These two debates may signal a new polit ical aware ness of the  
fact that these police cooper a tion agree ments intro duced a new era, for the Norwegian 
police, and perhaps also for Norwegian society.7 While freedom of move ment was a vital 
issue in the Schengen nego ti ations, the emphasis was almost completely on crime control 
meas ures. The focus may thus be said to have shifted from being mainly on freedom to being 
mainly on secur ity. This devel op ment can be seen in both EU and Norwegian policy t. 
It may also suggest that justi fic a tions are indeed neces sary, but that their nature is  
less import ant.

There were several debates, concern ing among others sover eignty issues, in connec tion 
with the early Norwegian EU agree ments in the mid–1990s. These debates primar ily took 
place in the general context of the ques tion of EU member ship, but it also had ties to the 
Schengen and later Europol agree ments. The contest a tions and the justi fic a tions given in 
the govern ment docu ments are import ant because in one under stand ing of the concept of 
sover eignty, the citizens’ right to decide on devel op ments influ en cing on their lives is neces-
sary to legit im ise the sover eign’s rule over them. In a proced ural legit im acy perspect ive, 
justice is guar an teed by the partic u lar process by which it comes about.8 A demo cratic polity 
is depend ent on the ability to contest polit ical lead er ship and policy devel op ment.9 These 
justi fic a tions are described and discussed in the follow ing chapters. Citizens’ accept ance of 
the crim inal justice system may have several found a tions: either that they have ‘decided 
them selves’, through elec tions, so- called input legit im acy or proced ural legit im acy, or the 
output of the meas ures simply seem good. Legitimacy- wise, this may suggest that if the EU 
limit a tions on the member states give better results in terms of less crime and more secur ity, 
so- called output legit im acy, it doesn’t matter if they are not delib er ated much on the 
national level.

In the current European secur ity climate, the ques tion is whether secur ity policies, more 
specific ally on police cooper a tion and punish ment, are actu ally based on the wishes of the 
citizens of the member state in ques tion. In this perspect ive, popular sover eignty is discussed 
as under mined if the citizens are not made suffi ciently aware of current matters they should 
– or should not – consent to.

7.2 ThE oBLIg A TIoN To JUSTIfy

Justifications have partic u lar signi fic ance in the area of inter fer ence into the indi vidual’s 
private sphere. The state must give posit ive justi fic a tions for the use of viol ence or threat of 
viol ence; the kind of force that only the police legit im ately embody in modern soci et ies.10 
This follows from the Norwegian Constitution’s prin ciple of legal ity, and from the notion 
of the demo cratic state’s legit im acy: The police are put to work on behalf of the people and 
the govern ment. Whether police work concerns the special or general order, or is to do with 
invest ig a tion or main tain ing order, the pres ence of the police always imply a poten tial for 
the use of coer cive meas ures and general inter fer ence with indi vidu als’ privacy. It is in the 



Internal sovereignty 65

11 See also Barker 2001.
12 NOU 2013:9.
13 Høringss var fra Riksadvokaten 2013; PHS Høringss var 2013.

nature of the police, at the core of their func tion, that they can legit im ately inter fere in a 
situ ation. Equally import ant is the power to select, define or ignore partic u lar situ ations, 
depend ing on whether they are considered within or outside their remit. For the poten tial 
to inter vene to be considered legit im ate in the above men tioned under stand ing, I argue that 
it requires the justi fic a tion of under ly ing prior it ies and strategies.11

During the last 20 years, the devel op ment in the EU policy area of ‘freedom, secur ity and 
justice’ has been rapid and dynamic. In 2010, Norway’s Office of the Auditor General 
presen ted a crit ical report assess ing the police effort to fight organ ised crime: It showed that 
while the police constantly argued the need for more resources and for adopt ing the ‘inter-
na tional’, extraordin ary invest ig at ive meas ures such as covert search, surveil lance and 
commu nic a tion control, the actual use of such methods was declin ing. In the so- called 
Police Analysis,12 the recent Norwegian police reform was sugges ted, on the basis inter alia 
of the Audit General report. Although the level of repor ted crime both in Europe and in 
Norway had declined during the previ ous decade, accord ing to the Police Analysis, the 
crimes commit ted were more complex, danger ous, and organ ised, and frequently crossed 
borders. The analysis was widely criti cised for not consid er ing relev ant research, includ ing 
that showing that increased cent ral isa tion and special isa tion do not neces sar ily work as 
inten ded.13

The justi fic a tion for staying outside of the Union was based on a set of assump tions, both 
of a posit ive and negat ive nature. Norway is to a large extent in fact taking part in the police 
cooper a tion mech an isms that are based in the EU regu la tions. In the follow ing, the 
Government’s justi fic a tions that even (seem to have) convinced the former oppos ing 
minor ity are presen ted.

In the follow ing, we move from general concerns to how the secur ity- scene changed in 
the 1990s and subsequent years.

7.3 TWo JUSTI fIC A TIoNS: NoRdIC RELA TIoNS ANd 

CRoSS BoRdER CRIME

Initially, free travel and main tain ing Nordic rela tions were the main issues at stake in the 
Government’s view. Fighting cross- border crime soon after completely took over as the 
reason for joining the Schengen cooper a tion.

As with all histor ical devel op ments, it is impossible to have know ledge of the coun ter fac-
tual history; whether Norway would have been left on the outside of the Nordic rela tions in 
general, and whether e.g. Finland would have had to carry out a tough third- country 
border- control regime at the Finno-Norwegian border, is anyone’s guess. Some other solu-
tion would prob ably have been found, but this is mere spec u la tion. It is of course note-
worthy that both Sweden and Finland soon after became full EU members. The domestic 
polit ical import ance of Nordic cooper a tion may have decreased signi fic antly.

There has, however, been a steady main ten ance and devel op ment of the Nordic rela tions 
in the crime control area. The latest Nordic Police Cooperation Agreement was revised as 
recently as in 2017, and the Nordic Arrest Warrant (NAW) has contin ued the close Nordic 
cooper a tion on extra di tion. Norway may be some what more excluded from the ‘deepest’ 
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EU cooper a tion mech an isms that are heavily built on prin ciples of mutual recog ni tion and 
avail ab il ity, typic ally includ ing the European Arrest Warrant (EAW) and facil it ated exchange 
of evid ence. Non-Schengen member ship could, of course, have excluded also asso ci ation 
agree ments to such instru ments. Nevertheless, it seems fair to suggest that the Norwegian 
situ ation in the Nordic fratern ity looks unchanged through the lens of t the revi sions and 
renew als of the Nordic cooper a tion instru ments. Agreements that do not exist, e.g. between 
Finland and Norway or Sweden and Norway on limit a tions of hot pursuit into each other’s 
territ or ies, also tell an inter est ing story about Nordic cooper a tion. These neigh bour ing 
coun tries continue their tradi tion of high level of mutual trust, to the extent, I would 
suggest, that fewer formal legal texts are needed.

With the Nordic example in mind, the success of police cooper a tion meas ures in general 
may depend on close rela tion ships between the cooper at ing coun tries and police officers in 
ques tion, both geograph ic ally and cultur ally. This is of course what the EU project may be 
chan ging: an expan sion of the area where the police forces and govern ments shall enjoy 
trust and cooper a tion previ ously reserved for close neigh bours. The conclu sion in the 
Nordic case, however, is that this regional cooper a tion also is alive and well. While it is 
impossible to know what had happened, had Norway stayed outside of the Schengen 
cooper a tion, it is prob able that the Nordic cooper a tion on police and judi cial affairs would 
have contin ued. This justi fic a tion was thus not valid in this sense.

When police compet ences have been developed and/or expan ded, the emphas ised issues 
are histor ic ally largely the same: The risks and lack of control related to ‘strangers’, people 
believed to lack a social commit ment to the local community, have been stressed repeatedly. 
The descrip tion of the prob lems is some what differ ent in the 1912 Police Committee 
docu ments, prepar ing the first national Norwegian Police Act, compared to, for example, 
forarbeid to the amend ments in 2005. But the chal lenges mentioned are largely the 
same.14 In the 1912 Report, increased police pres ence was considered neces sary in areas 
where the popu la tion was composed of a high degree of seasonal workers and migrants.15 
The poli cing of other ‘races’ and foreign ers was more chal len ging because of their  
weak rela tion ship with the local community. The connec tions with the neigh bour ing  
Russia were stead ily increas ing, leading to new and intens i fied chal lenges.16 A police 
pres ence should give the foreign states an impres sion that Norway was ‘in control’ of its 
internal state territ ory, being a power ful and well- func tion ing state.17 These are typical 
prob lems that, as seen in the forarbeid during the past hundred years, have been targeted 
in various laws and regu la tions. The Schengen cooper a tion gave new grounds for  
poli cing foreign ers in an admin is trat ive law sense, but also at least combined with crime 
control poli cing.

Increased focus on police cooper a tion through the Schengen Cooperation was considered 
imper at ive due to the growing mobil ity, open borders, and the consequen tial crime. 
International influ ence, however, is nothing new. Norway has only been a non- union 
member, a completely inde pend ent nation for 112 years. All legal systems, perhaps partic-
u larly in the ‘Western world’, are influ enced by each other. And the same kinds of issues and 
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prob lems will arise in several juris dic tions, espe cially in regions with close geograph ical and 
cultural prox im ity.

And there were also altern at ives. As an example of formal policy influ ence, where 
Schengen to some extent is inter twined or build ing on UN cooper a tion, is the CISA 
requir ing member states to take certain meas ures to prevent their liberal polit ics on certain 
areas of drugs, such as the Dutch policy in regards to mari huana, from spread ing into the 
border less area of the Schengen.18 CISA art.70 estab lishes a duty for the member states to 
“set up a perman ent working party” to develop joint meas ures and tech niques for fight ing 
drug- related crime, and propose e.g. prac tical cooper at ive projects, crime and crim inal 
proced ure legis la tion, in this area. Art.71 requires the member states to among others adopt 
“all neces sary meas ures to prevent and punish the illicit traf fick ing in narcotic drugs and 
psycho tropic substances” (no.1). If taken seri ously, these two articles should mean that this 
inter na tional working party quite signi fic antly influ ences the national devel op ments in drug- 
related crimes. It was argued in the proposal that these provi sions on drug- related control 
are limited in form and scope, and that this was due to the more thor ough regu la tion in 
other inter na tional instru ments such as the UN conven tions.19 Art.71 also expli citly gives 
the UN conven tions on drugs and psycho tropic substances as bases for the Schengen 
member states’ ‘target area’, to which Norway already was signat ory.20

Norway has a tradi tion for low crime levels. If the same kind of concerns peri od ic ally 
resur faces and the Norwegian police and crime control situ ation is perceived as broadly a 
success, it is not obvious that the police situ ation needed chan ging. The state response has 
been that a completely new situ ation is devel op ing in the border less Schengen Area.

7.3.1  sliding jusTi fic a Tions

In 1997, the Nordic free travel arrange ments and the fear of an ‘outsider posi tion’ were the 
primary justi fic a tions for Norwegian affil i ation with the Schengen cooper a tion. In 1999, 
when the present Association Agreement was nego ti ated in Stortinget, the former second ary 
argu ment had replaced the primary; the need for enhanced police cooper a tion. It was 
imper at ive to be part of the Schengen police cooper a tion. This was considered the only way 
to stop an inter na tional crime wave that was gaining momentum. Police cooper a tion was 
seen as neces sary to compensate for the prob lems that would result from the free move ment 
of people. On the other hand, opening the borders was itself considered a measure to 
enhance closer cooper a tion in the “fight against inter na tional, cross- border crime, which is 
an increas ing chal lenge in Europe”.21 It is notable that when the Foreign Committee of 
Stortinget asked the Minister of Justice whether enhanced police cooper a tion could be 
strengthened without a weak en ing of the border control, the Minister simply respon ded 
that the “Schengen coun tries’ effort to strengthen the police cooper a tion builds on a condi-
tion of remov ing control of persons at the borders”.22 And it could not be docu mented that 



68 Norway and the EU

23 Op.cit.:69; 78.
24 St.meld.nr.18 (1999–2000):2.
25 NOU 1997:15 p.24 (my trans la tion).
26 Op.cit. p.24. The stat ist ics of repor ted (not invest ig ated) crimes were not registered before 1990.
27 Op.cit.:28–29.
28 Ot.prp.nr.64 (1998–1999):ch.6.1. The 1993 numbers were built on in the NOU 1997:15:28–29.

the level of crime gener ally had increased since the dissolv ing of the border control.23 It was 
also emphas ised that secur ity and stabil ity include the enhance ment of safety for the indi-
vidual, here un der protec tion against crime, and that this crime was becom ing increas ingly 
inter na tional and organ ised.24

To some extent, the Ministry thus employed a dual and – perhaps – para dox ical reas-
on ing: Dissolving border controls would create a need for more police cooper a tion. 
Simultaneously, the police cooper a tion was an autonom ous reason for dissolv ing the border 
controls. In other words: Was the enhanced secur ity a purpose of dissolv ing border control, 
or a consequence? Or both? This is import ant if the reas on ing is used ‘ille git im ately’. 
Continuous expan sion of cross- border police meas ures may be neces sary on the grounds 
that the open borders make crime flow much more freely across borders. It should be 
acknow ledged, however, that the police cooper a tion was already a justi fic a tion for the 
border less Schengen Area in the first place.

Considering the valid ity of justi fic a tions: Had there actu ally been a crit ical rise in numbers, 
justi fy ing the cooper a tion needs? A present a tion of the national crime and poli cing situ ation 
was given in the forarbeid concern ing general police methods in 1997. It emphas ised that 
the clear major ity of the crime commit ted in Norway was commit ted by Norwegian 
citizens.25 For some categor ies of crimes, however, a “not insig ni fic ant share” was commit ted 
by foreign citizens or Norwegians with foreign origin. The police invest ig a tion into these 
crim inal groups was partic u larly chal len ging due to the inter na tional aspects. Statistics 
Norway could show that the crime level rose almost continu ously from 1960 to 1990 – with 
almost six times as many invest ig ated crimes in 1990,26 simil arly to in Europe in general.27 
The changes were explained with several factors: typic ally char ac ter ist ics asso ci ated with 
‘glob al isa tion’ and/or modern ity traits like increased commu nic a tion, travel, new markets, 
etc. Nevertheless, the numbers applied to assess the level of crime and the analysis presen ted 
in NOU 1993:3 were criti cised from research ers for being weak and simplistic. The connec-
tion between registered and actual crime had not been considered, for example disreg ard ing 
the fact that the crime- report ing rate had risen, and that increased police control leads to 
higher registered crime numbers, nor the changes to the stat ist ical data base. Another major 
critique was the Committee’s failing to take into account the fact that the rise in crime 
primar ily consisted of petty prop erty crime, not the types of crime that the Committee 
claimed required new invest ig a tion methods. The Ministry concluded, however, that the 
crime level (in numbers) was of less import ance, and placed major weight on the appar ently 
general agree ment that crime was chan ging in char ac ter.28 While this consid er a tion 
concerned invest ig a tion methods, the numbers were gener ally applied also in consid er ing 
the need for inter na tional police cooper a tion.

The first ever Norwegian ‘working commit tee’ to Stortinget concern ing inter na tional 
police cooper a tion was appoin ted because of the Schengen cooper a tion. The second such 
forarbeid came already in 2000, concern ing the Norwegian Europol asso ci ation and around 
the same time as the second round of legis lat ive amend ments follow ing the Norwegian 
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entrance into Schengen.29 It was now simply stated that Norway would want to parti cip ate 
in future EU devel op ments. Cooperation not build ing on the Schengen Acquis would in 
prin ciple exclude Norwegian parti cip a tion, and other agree ments should thus be pursued.30 
The Nordic free- travel argu ment was no longer in focus. Intensified police and crim inal 
proced ure cooper a tion within the EU was partly the same as the motiv a tion for the police 
cooper a tion in the Schengen rela tions, i.e. compens at ory meas ures to the dismant ling of the 
internal border controls. Partly it was, since the early 1990s, the general estab lish ment of an 
“Area of freedom, secur ity and justice” within the Union, “a new unify ing polit ical concept 
in the EU rela tions”.31 And Norway wanted to be a part, albeit to no greater extent than 
before.

These two reasons were reit er ated in the 1999 forarbeid and through subsequent legal 
amend ments to the Schengen cooper a tion, the expan sion of these and other inter na tional 
police cooper a tion meas ures, and even the later 2013 changes. General social changes were 
considered in the forarbeid to result in new general trends in crime, and the posit ive effects 
of the Schengen and EEA cooper a tion – free move ment of people, goods, services and 
capital over unchecked borders, and the result ing increased profits – would inev it ably also 
make crime more inter na tional.32 The bene fits of free travel and an open market bring 
negat ive effects that require even more of the compens at ory meas ures, and the emphasis on 
these meas ures became increas ingly import ant as primary purposes of cooper a tion.33 There 
was, in other words, an imper at ive need for more cooper a tion, and more resources and 
meas ures should be made avail able to the police.

The major ity voted ‘yes’ to Schengen member ship because it would continue and expand 
the Nordic Passport Union, accord ing to the conclud ing debates. The enhanced European 
police cooper a tion, improv ing the fight against drug- related and other inter na tional crime, 
was, however, considered the primary advant age.34 In other words, the reasons had already 
in the early debates altered some what.35

7.4 MovINg IN: fRoM ThE EEA To ThE SChENgEN

The Norwegian popu la tion decided against EU member ship in a consultat ive refer en dum 
in 1994 (52.2% v. 47.7%). State sover eignty and national autonomy were among the most 
frequently voiced reasons to vote against member ship.36 Norway was already a member of 
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the European Free Trade Association (EFTA) since the 1960s. From being an altern at ive 
to the EU, the EFTA states nego ti ated an agree ment with the EU. The agree ment made 
the EFTA coun tries part of the European Economic Area (EEA) and gave the EFTA states 
compre hens ive access to the internal market of the Union. Briefly put, the four freedoms 
and the EU compet i tion regu la tions were now also applied to the EFTA states. The 
Schengen Cooperation Agreement signed soon there after was expli citly described as a 
“replace ment” for the “losses” result ing from staying outside the Union in terms of the lack 
of border controls. Norway wanted to stay outside and remain inde pend ent, but was also 
weary of the dangers and risks that inde pend ence entailed. The country wanted to remain 
fully sover eign, but at the same time, it wanted access to the bene fits of EU member ship. 
The EU debate in Norway in the early 1990s was massive. A separ ate EEA debate was, 
however, almost non- exist ent. It was, as is seen imme di ately below, uncon tro ver sial that 
some measure of sover eignty had been lost with the EEA Agreement, although not as much 
as would be the result of full EU member ship.

Entering into the EEA Agreement in 1994 implied a trans fer of sover eignty from Norway 
to supra na tional surveil lance and adju dic at ing bodies of the ESA and the EFTA Court. 
Both oppon ents and many of the support ers of the EU were crit ical to the EEA Agreement 
since it implied either too little or too much cooper a tion with the EU. Both sides agreed 
that the EEA Agreement would imply too great a loss of sover eignty with not enough 
actual influ ence. The applic able consti tu tional process shall ensure agree ments being subject 
to the highest proced ural legit im acy possible to attain in Norwegian law. This legit im acy is 
import ant both for creat ing proced ural legit im acy in itself, and more specific ally legit im acy 
for trans fer ring sover eignty. The debates concern ing which consti tu tional process are there-
fore targeted partic u larly the next sub- chapters.

The EEA Agreement does not regu late police or crim inal law. Member states may, though, 
be obliged to crim in al ise certain acts that jeop ard ise the four freedoms.37 The EEA concerns 
trade, and may thus be seen to infringe on the indi vidual’s personal sphere to a lesser extent. 
This was the imme di ate context for the Schengen nego ti ations shortly after wards. The Schengen 
Accession Agreement was decided with simple major ity. Interestingly, the debates around 
sover eignty that had raged so fiercely prior to the 1994 refer en dum had already silenced.

Norway parti cip ates in all Schengen bodies along side and on equal footing with all EU 
Schengen members, with one import ant excep tion: the decision- making process. After the 
Amsterdam Treaty, the decisions related to the Schengen Acquis lay with the EU Council. 
For the EU members, the agree ment implied a trans fer of decision- making compet ences 
and direct effect, along side many other EU community compet ence issues. It was considered 
a major chal lenge to trans fer and ‘re- create’ an agree ment between Norway and the EU 
where Norway was supposed to end up with both an insider and an outsider posi tion. The 
agree ment had to be inter na tional, without any supra na tional consequences for Norway. At 
the same time, it should ensure Norwegian parti cip a tion in the devel op ment of the EU 
frame work whenever Schengen relev ant acts would be created.38 The minor ity frac tion’s 
argu ments concern ing inter alia that the abol i tion of border controls at the internal 
Schengen borders would lead to an augmen ted risk of inter na tional crime such as drug 
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smug gling, reduced freedom to decide the direc tions of refugee and asylum policies at the 
national level, fear of lessened data protec tion and proced ural rule of law guar an tees, and 
that there would be an increased pres sure on Stortinget to approve new acts from the 
Schengen steer ing body, the Mixed Committee.39

7.5 CoNSIdERINg SovER EIgNTy INfRINgE MENTS

The ques tion is whether lack of suffi ciently good inform a tion from the govern ment consti-
tutes an infringe ment on sover eignty. To consider this, neces sit ates an account of the 
govern ment’s delib er a tion of the case at hand; enter ing into the Schengen cooper a tion. 
This also includes the Government’s assess ment of whether the agree ment as such consti-
tuted a trans fer of sover eignty. When the legis lat ive changes in connec tion with the Schengen 
Agreement were prepared in 1998 and 1999, a general govern mental view was that the 
substan tial matters of the Schengen meas ures were agreed upon. In retro spect, Norway’s 
acces sion to the Schengen cooper a tion was the start of a rapidly and dynam ic ally growing 
body of regu la tions to which Norway became member. The justi fic a tions and reas on ing in 
the follow ing amend ments and new agree ments often built upon the legal basis and 
forarbeid of the initial Schengen asso ci ation. Emphasis is on the initial proceed ings because 
it seems partic u larly prob lem atic that the first build ing block, so to speak, was placed on 
sand. This non- legis lat ive process of the SAA was met with much non- polit ical and polit ical 
critique, because Stortinget had to take a stand on the matters without the relev ant 
consultat ive hear ings regard ing the consequences of the agree ment.40 Some politi cians 
wanted to discuss the (poten tial) consequences of member ship, even though this was not 
the theme for the later process. Many similar issues were debated simul tan eously. An 
example is the second round of nego ti at ing the Norwegian Schengen Agreement, after the 
moving of the Schengen Acquis into the EU Acquis. This happened in the same period as 
the legis lat ive changes from the initial Norway-Schengen Agreement.41

There was a change in govern ment three times between the Norwegian Schengen applic-
a tion and the final isa tion of neces sary legis la tion amend ments subsequent to the agree ment. 
The presid ing govern ment during the first consultat ive rounds voted against the Norwegian 
Schengen Association Agreement in Stortinget, but were, never the less, loyal to the major ity. 
The substan tial issues were considered agreed upon and set. Nevertheless, since this rati fic-
a tion voting of 1997 happened before the Amsterdam Treaty was final ised, a new consultat ive 
round took place, also with regard to re- eval u ation of the consti tu tional ques tions that 
could arise from the roles of the EEC Court, the EU Parliament and Commission in the 
Schengen, and as such, the new cooper a tion agree ment would have proced ural and insti tu-
tional implic a tions in the agree ment.42 Eventually, there was general consensus on the 
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proposed legis lat ive amend ments. Irrespective of the later changes in Norway’s posi tion in 
the ‘contrac tual rela tion ship’: The debate concerned simply inev it able consequences.43

To shine light on what was considered to be at stake in the polit ical processes towards 
Schengen member ship, and the argu ments made related to influ ence and impact of these 
new inter na tional member ships, the follow ing targets the applic able consti tu tional rules 
when Norway enters into treat ies, the consid er a tions made through chal len ging process 
leading up to the final rati fic a tion, and finally the assess ment of what encom passed ‘signi-
fic ant sover eignty’ related to the Schengen cooper a tion.

7.5.1  The consTi Tu Tional alTern aT ives

From the Norwegian point of view, the imple ment a tion of the Schengen cooper a tion into 
the EU Acquis implied less influ ence on the Schengen matters. Although “the EU member 
states [. . .] acknow ledge that no one has the complete over view of the results of a closer 
connec tion between the Schengen and the EU Acquis”,44 the Norwegian Government 
considered that it was a major benefit if the Norwegian agree ment was estab lished before this 
imple ment a tion was final ised. Already being party to the cooper a tion before having to deal 
with the EU as a whole, would, the Government felt, give Norway a better ability to main-
tain polit ical and consti tu tional interests,45 Stortinget agreed on rati fic a tion on 09.06.1997. 
On 16–17 June 1997, the Amsterdam Treaty was agreed upon in the EU, decid ing that the 
Schengen Acquis would be imple men ted into the EU as a result. The formal rati fic a tion of 
the Norwegian agree ment took place on 30.07.1997.

While the Norwegian kingdom is indi vis ible (the Norwegian Constitution [NC] sect.1), 
sect.9346 estab lishes excep tions. A specified trans fer of sover eignty may take place to an 
“inter na tional organ isa tion” when the purpose is “to safe guard inter na tional peace and 
secur ity or to promote the inter na tional rule of law and cooper a tion”. Such a treaty may 
only be agreed upon by the Government after Stortinget has agreed with a ¾ major ity. The 
second para graph, however, states that sect.93 does not apply “in cases of member ship in an 
inter na tional organ isa tion whose decisions only have applic a tion for Norway exclus ively 
under inter na tional law”. This would typic ally be the UN. The EU and Schengen apply 
also towards indi vidu als and intra- state level, thus more far- reach ing in some respects. 
Whether or not the Norwegian affil i ation to the Schengen cooper a tion entailed trans fer of 
sover eign powers from Norway to an inter na tional organ isa tion determ ined which section 
was applic able.47

Two other consti tu tional altern at ives regu late foreign agree ments. Sect.26(1) and (2) 
entitles the Government to enter into inter na tional agree ments without consent from 
Stortinget. The second para graph makes an excep tion in cases of “treat ies on matters of 
special import ance” but also states that “in all cases, treat ies whose imple ment a tion, 
accord ing to the Constitution, neces sit ates a new law or a decision by Stortinget, are not 
binding until Stortinget has given its consent thereto”. Simple major ity is suffi cient after this 
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vote. The Schengen Agreement was considered by the Government to be unques tion ably of 
special import ance.48 The Agreement also caused the enact ing of the new SIS Act

Section 93 was not considered to be appro pri ate proced ure, as the Government meant 
that the Schengen member ship and asso ci ation would not have any other implic a tions than 
those of inter na tional law, i.e. no sover eignty infringe ments. This was not, as seen below, 
uncon tro ver sial.

The consti tu tional regu la tions on inter na tional agree ments did not fit well with neither 
the Schengen Agreement, nor the later police cooper a tion agree ments and amend ments. 
Traditional inter na tional law treat ies would adhere to prin ciples commonly agreed upon 
concern ing mutual respect for sover eign decisions, albeit within agreed upon limit a tions like 
human rights. The member ship in the North Atlantic Treaty Organisation (NATO) implies 
commit ments that limit future Norwegian state action; as does the EEA.49 The chal lenge of 
the police cooper a tion meas ures, however, was that they do not place the commit ments and 
permis sions on insti tu tions, but on other states’ author it ies. The discus sion was there fore 
whether sover eignty was actu ally trans ferred, or whether Norwegian author it ies still ulti-
mately were in charge of all police activ ity follow ing the Schengen Agreement and 
subsequent police cooper a tion instru ments. Such trans fer was not considered covered by 
sect.93.

Enforcing police power has so- called direct effect for the citizens. Enforcing foreign 
police powers on Norwegian territ ory did not in itself infringe on Norwegian sover eignty. 
If the agree ment implied, however, that Norwegian author ity pre- approved that foreign 
author ity could be used, before knowing the results or poten tial actions, this would imply 
partial trans fer of sover eignty.50 If sanc tions more or less expli citly loomed in case of ‘non- 
compli ance’, the inter na tional agree ment would be in breach with the NC sect.1.51 The 
Government emphas ised the import ance of decisions and consid er a tions being de facto 
freely and autonom ously taken.

The contro ver sial ques tion was whether the police cooper a tion meas ures implied ‘signi-
fic ant’ (inngri pende) changes to the Norwegian sover eign power of the govern ment. These 
meas ures’ impact decided the simple consti tu tional proced ure of enter ing into the Schengen 
cooper a tion. Enforcement of coer cive powers by foreign police on Norwegian territ ory, i.e. 
the provi sions on hot- pursuit and cross- border surveil lance (CISA arts.40 and 41), were 
considered infringing on Norwegian sover eignty.52 However, the degree of trans ferred 
author ity was seen as a very small part of the Schengen cooper a tion. The enforce ment of 
these foreign powers was also subject to strict legal limit a tions, making the infringe ments on 
Norwegian sover eignty in prac tice insig ni fic ant.53 Foreign police would not be permit ted 
to autonom ously enforce their national juris dic tion on Norwegian territ ory, and no 
autonom ous right to make arrests abroad was encom passed.54 This is only partly true: arrest 
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was and is allowed by foreign police officers, but only follow ing Norwegian legis la tion 
(CPA sect.176). Further, there had also previ ously been custom ary- based hot pursuit and 
obser va tion between the Nordic coun tries.55 And the continu ation and expan sion of the 
cooper a tion included in the area of Schengen police cooper a tion, was simply a mutual 
cooper a tion between equal states, ‘giving and taking’ with similar interests, and with equal 
sover eignty ‘risks’.

If Norway disagrees with a new Schengen measure, the SAA art.8 no.4 regu lates polit ical 
nego ti ations. The SAA has rules on consist ent applic a tion of the Agreement, and Norway 
has commit ted to imple ment new Schengen- relev ant regu la tions to ensure coher ence and 
unity. This in prac tice implies that the dynamic devel op ment of EU regu la tions has great 
impact on what Norwegian future regu la tions would become and entail. In the poten tial 
situ ation that Norway acted or enacted in breach with the applic able regu la tions, the effect 
would be the poten tial termin a tion of the agree ment (SAA arts.11 no.3 cf. 10 no.2). This 
was, the Government argued, not a de facto signi fic ant trans fer of legis lat ive author ity 
because of two circum stances dimin ish ing the prac tical effects.56 These were 1) that it was 
unlikely that the extent of the Schengen cooper a tion in the qual it at ive sense would develop 
much. This view was also ensured by the rules of SAA art.8 no.1 cf. art.2 no.3, that decide 
that only new regu la tions ‘amend ing’ or ‘build ing upon’ exist ing provi sions shall be imple-
men ted by (the non-EU members) Norway and Iceland. The quant it at ive devel op ment of 
the Schengen regu la tions was expec ted to be stead ily growing, but in both cases, the 
Norwegian govern ment expec ted no substan tial amend ments to take place through the 
Schengen cooper a tion. Such changes would normally happen through treaty replace ment.57 
2) The other ‘safe guard’ against the EU over rul ing the Norwegian legis lator was the degree 
of Norwegian influ ence on the processes within the EU regard ing Schengen devel op ment. 
Although decision compet ence was out of the ques tion, there would be decision- shaping 
through the nego ti ations in the Mixed Committee (SAA arts.4no.1;3 no.1; and 8no.2[a]).

The worst- case scen ario of Norway’s refus ing a measure, thus the Agreement poten tially 
being termin ated (SAA art.8 nos.2 and 4), was seen as an unlikely scen ario. Norwegian 
interests would in most cases be the same as the interests of the other Nordic coun tries, and 
that these, being EU members, would (more or less impli citly) main tain Norwegian interests 
within the EU, the Government argued. Measures would hardly be intro duced or assist ance 
reques ted that would be in breach with Norwegian interests or values.

As seen above, the Schengen Acquis was imple men ted into the EU legal frame work 
almost the very instant that Norway signed the Schengen Cooperation Agreement in 1997. 
Norway could no longer be an asso ci ated member, and a new affil i ation agree ment had to 
be nego ti ated. Norway’s influ ence on the further Schengen devel op ment was radic ally 
dimin ished. These processes were in prac tice inter twined. This is an import ant point related 
to this current sover eignty discus sion. In 1997, the Ministry argued that few de facto changes 
would follow from the Schengen police meas ures. These meas ures were in reality not new, 
but already in place via the Nordic cooper a tion agree ments. In 1999, the neces sary legal 
changes post-Schengen were seen as imper at ive given the new levels of increas ingly serious 
crime. A core ques tion was whether the enforce ment of foreign juris dic tions’ police powers 
on Norwegian territ ory was compat ible with the prin ciple that the state alone shall wield the 
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power of police. The matter was ‘solved’ in defin ing and justi fy ing the police cooper a tion as 
bound to Norwegian legis la tion, and thus within the state’s ulti mate compet ences. EU 
policies and regu la tions on justice and home affairs matters, includ ing poli cing, are dynam-
ic ally and continu ously devel op ing. And this has been an import ant recur ring justi fic a tion 
for all new police cooper a tion meas ures. The possib il ity for citizens to consider the state 
poten tial for coer cion (as inher ent in the police) must be seen as partic u lar signi fic ant when 
the policies are developed outside of the Norwegian society and largely discon nec ted from 
Norwegian public debate. The ‘found a tional’ debates and the subsequent justi fic a tions for 
the forarbeid concern ing the devel op ments trans ferred to the Norwegian poli cing situ ation, 
are thus signi fic ant for the later agree ments.

So far, we have seen that a steady govern mental view was that the Schengen cooper a tion 
was not sover eignty infringing, and even if they were, other aspects were more import ant.

The polit ical debates did not concern chal lenges related to the police func tion outside 
nation state borders. At the same time, the 1995 Police Act forarbeid were less preoc cu pied 
with inter na tional cooper a tion, and defin itely not to the degree in the forarbeid subsequent 
to the Schengen Cooperation. Because the SAA did not lead to a specific new Act in 
Norway, the propos i tion to,58 and the nego ti ations in, Stortinget59 are the only forarbeid to 
the Agreement. There were no non- polit ical consultat ive hear ings. The substan tial content 
has – argu ably – thus never been prop erly debated in consultat ive hear ings because of  
the two rounds of Norwegian Schengen nego ti ations. The only debates were connec ted to, 
the actu ally required legis lat ive amend ments to Norwegian law on the basis of the 1996 
Agreement.60

It is some what troub ling that the debates and processes concern ing what should be 
considered the first and most funda mental police cooper a tion agree ment that Norway 
entered into, may be seen to be less than thor ough, not subject to the most ‘solid’ consti-
tu tional process, and gener ally based on vicari ous argu ments.61 The final conclu sion, that 
inter na tional police cooper a tion meant, in general, an only insig ni fic ant degree of sover-
eignty trans fer, has become a found a tion for the subsequent twenty years of police cooper-
a tion devel op ment. The argu ments of those opposed to these polit ical processes are 
presen ted in the follow ing.

7.5.2  The ques Tion of signi fic anT sover eignTy

In a repres ent at ive demo cracy like Norway, the polit ical parties are an integ rated part of the 
influ ence citizens may exert. The consti tu tional process of either simple or qual i fied major ity, 
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62 E.g. NOU 2012:2 ch.22.1.
63 See the extens ive propos i tion from the Government and the recom mend a tion from the Committee of Foreign 

Affairs for an over view of the debates (Innst.S.nr.147 (1998–1999)).
64 Op.cit.:4; St.prp.nr.50 (1998–99).
65 St.prp.nr.50 (1998–1999):5. An expec ted deficit for Norwegian influ ence was that EU member states would 

discuss Schengen relev ant matters in the EU Council, regard less of the emphasis on that Schengen matters were 
to be brought up also in the Mixed Committee (SAA art.4).

66 St.prp.nr.50 (1998–1999):ch.4.1.2
67 Innst.S.nr.229 (1996–1997):7.

and the oppor tun ity to contrib ute to the debate in consultat ive hear ings, are vital in this 
rela tion. For this reason, the Norwegian Schengen debates are explored in this subchapter. 
This may also shed light on why there were hardly any debates in the new millen nium.

The consti tu tional proced ural issues at stake, and the polit ical process during the 1990s, 
relate to the funda mental rela tion ship between the state, the police, the citizens and the 
wider community, both because of the argu ment that the state chose to put forward, and 
also the lack of influ ence Norwegian citizens have been given to decide what sort of police 
service that may be said to be ‘needed’ (Police Act sect.1). Since 2001, there has not been 
any dissent in Stortinget against any of the more than 20 new propos i tions that has required 
polit ical major ity.62 This is an inter est ing and almost unpre ced en ted level of consent. On the 
one hand, the new police cooper a tion meas ures may clearly have led to increased effi ciency. 
On the other, however, the effi ciency seemed less import ant for the abol i tion of border 
controls in the first place: the police and the media showed that Schengen member ship had 
chal lenges and increased crime as consequence. In other words; once the member ship was 
a reality, most politi cians may have seen the new devel op ment with closer ties to the EU as 
a neces sity.

The issue considered here is the ques tion of signi fic ant sover eignty trans fer in the agree-
ment, when Norway lost much influ ence vis-à-vis the EU/Schengen cooper a tion, during 
the period between 1996–1999.63 Since the agree ment Norway already had made in 1996, 
no new amend ments were considered requir ing legal changes. Nor did the admin is trat ive 
and economic consequences diverge from the presup pos i tions in the original agree ment.64 
The major prac tical change, however, happened between the 1996 Norwegian Schengen 
Cooperation Agreement and the 1999 Schengen Association Agreement.65

The Government’s assess ment of the consti tu tional issues was criti cised for being super-
fi cial, and not giving Stortinget suffi cient under stand ing of the issues at stake.66 It was also 
argued to be consti tu tional chal lenges in the signi fic ant body of guidelines that the Schengen 
Agreement gave legal basis to, for example, in terms of the many guidelines from the 
Executive Committee. Many of these were exempt from the general public and the detailed 
control of the proced ural guidelines, which was seen as taking a signi fic ant piece of author ity 
from the Norwegian govern ment and other author it ies in decisions that would impact the 
Norwegian poli cing situ ation.67 Eventually, some changes were made after the consultat ive 
rounds of the initial legis lat ive propos als. A major change was that more of the Schengen 
Convention text was incor por ated in legal text, espe cially in the SIS Act related to the legal 
purposes of regis tra tion in the inform a tion system.

Although the police meas ures in CISA art.40 and 41 would directly affect the citizens, 
and there fore required legal basis, it was argued that in contrast to the EEA Agreement, the 
Schengen meas ures were less mater i ally encom passing in the Norwegian society. Norway 
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68 St.prp.nr.50 (1998–1999):ch.7.4.3.3;7.4.4.2.
69 Ibid.:ch.7.3.
70 Ibid.:ch.7.5.
71 Ch.7.4.2.4.
72 Innst.S.nr.229 (1996–1997):114–145.
73 Stortingets forret ning sorden art.13 and 13a; Sejersted 2002.
74 [2008] OJ L 138/14.

had in the latter agree ment more right to influ ence than in the EEA system.68 Given that the 
EFTA Court can over rule national decisions, enter ing into the EEA Agreement involved 
some trans fer of sover eign compet ence from the Norwegian state. The decision of EEA 
member ship there fore followed the qual i fied major ity proced ure of the Norwegian 
Constitution sect.93, and the EEA Agreement was imple men ted in Norwegian law by the 
EEA Act. The Schengen Agreement was, in contrast, even tu ally considered a hybrid, and 
the emphasis put on the, although perhaps fictive, freedom inher ent in the poten tial to 
refuse decisions taken by a supra na tional body.69 The total ity assess ment should be decis ive 
for the proced ure (NC sect.93[2]).70

The proced ure was criti cised because the meas ures direct effect ing Norwegian citizens 
from non- national bodies in terms of legis lat ive, exec ut ive or judi cial author ity, form ally or 
in prac tice, should be suffi ciently polit ic ally assessed. Whether foreign bodies would enforce 
coer cion without basis in Norwegian law was an import ant ques tion. This would entail a 
breach of the prin ciple of legal ity, but not infringe sover eignty.71 In other words, if the 
initial Norwegian Schengen Cooperation Agreement (1996) had been considered together 
with the later Association Agreement (1998), a NC sect.93 voting in Stortinget would 
prob ably have been required.

In conclu sion, while the general assess ment was that the cooper a tion entailed some 
trans fer of sover eignty, these aspects were both expec ted to be negli gible, and subject to 
reci pro city, Norway would not give any sover eignty away that was not ‘traded in’ for the 
same ‘sover eignty gain’ abroad. This is contro ver sial, seen in light of all avail able police 
cooper a tion meas ures (as presen ted below in part II). This does of course not mean that all 
subsequent agree ments are ille git im ate or flawed per se, but it may raise ques tions concern ing 
the need for and/or require ment of justi fic a tion vis-à-vis the general public. In the context 
of the later amend ments, that made the Police Act sect.20a more of an ‘open- ended’ section, 
these argu ments seem less convin cing. The govern mental argu ment that these issues were 
not uncer tain in any way, are uncon vin cing, at least in retro spect.72 It seems unfor tu nate not 
to have used the qual i fied major ity voting process when this was such a contested result. 
The perceived legit im acy of the Schengen prepar a tion and subsequent rati fic a tion would 
have been strengthened.

As argued above, the legal proced ures had some initial flaws. I would even argue that the 
flaws were trans ferred to subsequent agree ments. The Government shall consult Stortinget 
if a matter that has been dealt with before, has changed its char ac ter.73 This might be said 
to be the case with, for example, Eurojust after the new Council Decision.74 Whether a 
measure or instru ment has changed funda ment ally in char ac ter, or has just under gone 
‘minor’ changes, may be diffi cult to gauge. A cooper a tion instru ment or measure may not 
neces sar ily form ally change for the result ing prac tice involving quite broad discre tion ary 
compet ences to have changed. As long as the original agree ment is submit ted to Stortinget, 
a natural inter pret a tion is that it has accep ted the ‘leeway’ as such. If the cooper a tion 
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measure changes are dealt with super flu ously, however, the accept ance may be seen as less 
informed. It seems that the duty to consult Stortinget primar ily applies when the Government 
itself is the urging party to expand cooper a tion. If the initi at ive origin ates more bottom- up, 
or changes simply take place at the ‘bottom’, such a duty, seems relev ant only if the 
Government itself is suffi ciently noti fied.

It is hard to say whether Norway and the Norwegian police would have developed the 
same way had it not been for the Schengen member ship. The recent trend in the field of EU 
police cooper a tion has been to create instru ments outside of Schengen; instru ments Norway 
seem to want to be included in. From this perspect ive, the proced ure of enter ing into the 
initial Schengen/EU police cooper a tion might be said to be of dimin ish ing import ance. 
The debate around a possible trans fer of sover eignty result ing from the Schengen Agreement 
is consequently less inter est ing. The most import ant consequence has perhaps not yet 
appeared: the direc tion and the dynamic char ac ter of the cooper a tion may, it seems, certainly 
lead to police and crime control issues that surpass national borders. The lack of a real 
possib il ity to refuse to imple ment EU devel op ment in prac tice could be argued to render 
the NC sect.26 proced ure inap plic able. As the final conclu sion was based on a ‘total ity 
assess ment’, it was possible to disreg ard these objec tions.75

This chapter has addressed the issue of internal sover eignty. More specific ally, I asked the 
follow ing ques tion: Was the decision on the part of the Norwegian govern ment to seek 
access to inter na tional police cooper a tion meas ures and instru ments adequately founded on 
popular know ledge and senti ments? In conclu sion, many minor changes may indi vidu ally 
not change the char ac ter of the cooper a tion, but the result may, over time, amount to 
substan tial trans form a tion. It seems fair to say that the assess ment and subsequent inform a-
tion and justi fic a tions given to the Norwegian citizens, were inad equate.



Relevant rules and regu la tions build ing upon the Schengen Acquis apply to Norway as a 
result of the Association Agreement. The EU Court of Justice has ruled in a way that impli-
citly assumes juris dic tion over the Association Treaty.1 A treaty between the EU, Norway 
and Iceland has also been signed, commit ting the parties to imple ment all provi sions on the 
EU mutual assist ance and its protocol that do not fall within the scope of the Schengen 
Acquis.2 The struc ture and insti tu tions of the EU to some extent consti tute a supra na tional 
entity, and this thus also affects Norway. Some has argued its turn towards a federal state.3 
An intro duc tion to the Union insti tu tions is relev ant to compre hend Norway’s sover eignty 
in the context of the EU non- member ship, but also, at the same time, member ship in some 
of the EU police cooper a tion instru ments.

The term ‘external sover eignty’ refers to non- subor din a tion of state power to a foreign  
will, to the extent that self- determ in a tion is dimin ished.4 As shown above, the inter na tional 
agree ments are not as such sover eignty- infringing in the sense that Norway cannot with draw 
from these, if the cooper a tion is no longer wanted. The same applies, obvi ously, as regards  
the role of Norway in, or her subjec tion to, the EU insti tu tions that are presen ted in the 
follow ing. My point is, though, to under line how Norway is involved or affected by EU insti-
tu tions despite of the country’s non-EU member ship, and ask whether her external sover-
eignty may be seen as dimin ished as a result. This brings us to the second of my research 
ques tions:

To what extent has the Norwegian govern ment ceded decision- making compet ence to other 
agents on poli cing matters?

This ques tion cuts to the core of a tradi tional notion of sover eignty: Is the state still free to 
make its own decisions? The point in the follow ing is to briefly describe how the Union 
works, and what part Norway has and does not have in and with that system.

8.1 ThE EU PoLIT ICAL INSTI TU TIoNS

The EU has three central polit ical insti tu tions: the European Parliament (Parliament/EP), 
the European Council (Council), and the European Commission (Commission).

8 ExTERNAL SovER EIgNTy

NORWAY AND EU INSTI TU TIONS

 1 Case C–436/03 Van Esbroek.
 2 [2004] OJ L 26/1 (preamble no.6).
 3 Pelinka 2011.
 4 E.g. Grimm (2015): Chapter B, III.
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According to the 2012 offi cial report on the Norwegian agree ments with the EU, the 
Parliament has tradi tion ally not been an import ant contact point for Norway. After the 
Lisbon Treaty, however, there has been increased work also in the Norwegian Parliament 
(Stortinget) to influ ence the EP and debate with EP politi cians, since this is perceived as a 
more open forum, also for the Norwegian ‘outsiders’, than the Council and Commission.5

The role of the European Parliament has become increas ingly more import ant. A major 
shift occurred with the Lisbon Treaty, from the EP being a mostly consultat ive body to 
having rights of legis lat ive initi at ive and decisions along side the Council on most of the 
Union policy areas.6 The Council and Parliament also have the budget ary author ity (art.16 
TFEU, arts.294;225;314;312 TFEU), and the powers of scru tiny and over see ing powers 
over the other EU bodies (arts.233;290;291 TFEU). The Parliament must also be 
consul ted on common foreign and secur ity policies (art.36 TEU).7

As a non- member of the Union, Norway is not a parti cipant in the Council (or member 
of the European Council). The Council is made up of Minister Representatives of the 
member states, and as such repres ents the national interests to some extent. Further, 
Norway’s intake in this work is either through meet ings along side other third coun tries, 
subject to Council invit a tion; through informal meet ings and dialogues; and through formal 
contact points in the EEA context or bilat er ally with various EU coun tries. Norway has 
access to the Council struc ture, however, when Schengen- relev ant matters are discussed. 
When the Council is address ing such matters, the meet ings take place within the Mixed 
Committee (SAA arts.3–5). This implies that Norwegian offi cials parti cip ate in the primary 
prepar a tion for legis lat ive propos als; on the first commit tee level of the Council prepar a tion; 
and within the ambas sad ors’ meet ings within Coreper II. The right to parti cip a tion entails 
being present, not a right to vote. Norway may suggest propos als (art.4 no.4) and express 
opin ions on any matters (no.2). The Mixed Committee shall ensure that Norwegian (and 
Icelandic) concerns are duly considered (no.1). Representatives of the Ministry of Justice, 
the Police Directorate and other justice author it ies parti cip ate each week in Council meet-
ings in Brussels. This parti cip a tion, accord ing to the 2012 Committee, ensures that Council 
docu ments with relev ance for Norwegian policy areas linked to Schengen are thor oughly 
prepared and polit ic ally assessed also by non-EU member states.8 The Committee also 
informed that although Norway had been invited to 98 of 143 informal ministry meet ings 
in the Council in the period 2007–2011, the cabinet minis ters do not as a general rule 
priorit ise to attend these meet ings.9 There may be several explan a tions to this; a lack of 
time, a lack of prior ity, or a lack of perceived influ ence. Without empir ical studies, this  
is mere spec u la tions.

The voting of new EU actions in the Council is done accord ing to qual i fied major ity 
(art.16 nos.3–5). The Council is also in charge of coordin a tion of the economic polit ics of 
the Union; the nego ti ation with third coun tries and inter na tional organ isa tions (arts.218 
TFEU;37 TEU); devel op ment of common foreign and secur ity policies (art.22 TEU); and 

 5 NOU 2012:2 pp.181–182.
 6 The Commission may also propose laws for adop tion by the Council or Parliament. As of 2012, ordin ary citizens 

may peti tion the Commission to propose laws on their behalf, if the proposal is backed by one million people 
(art.11[4] TEU; 24[1] op.cit.).

 7 The EU Ombudsman is employed by the Parliament, who reports back to the Parliament on mistakes commit ted 
by the EU bodies (art.228 op.cit.).

 8 NOU 2012:2 pp.180–182.
 9 NOU 2012:2 p.178–179.
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the coordin a tion of the cooper a tion on the crim inal proced ural areas of courts and police 
cooper a tion (e.g. chapter 4 of Title V, TFEU). A legis lat ive ‘emer gency brake’ can be 
pulled if members of the Council consider that a draft direct ive will affect funda mental 
aspects of their crim inal law; they can demand that the direct ive be referred to the European 
Council, and the legis lat ive proced ure is suspen ded and subject to further forarbeid.10

The main task of the Commission is to carry out the decisions made by the Parliament 
and the Council (arts.17 TEU;249–250 TFEU). The Commission also super vises the 
member states’ compli ance with the treaty regu la tions. The Commission may start proceed-
ings before the CJEU, where it believes a member state is not fulfilling its oblig a tions 
(TFEU art.228). In the other EU govern mental bodies, members may promote their own 
national interests and issues, but the Commission acts inde pend ently of the member states. 
It shall solely ensure and forward the interests of the EU itself (art.17 TEU). This national 
‘disin terest’ makes the Commission the nego ti ator of inter na tional agree ments on behalf of 
the EU (Council), for example, with Norway. The compet ence to nego ti ate inter na tional 
agree ments, argu ably, emphas ises the supra na tional ‘govern ment char ac ter’ of the EU.11 

Despite the non-EU member status, Norway does have, because of the European 
Economic Area agree ment (EEA, see Chapter 6.1), so- called ‘national experts’ working 
both in the Commission and in other agen cies of the EU.12 The job of the national experts 
is to aid in the work of the various General Directorates of the Commission (DGs), with the 
same respons ib il it ies as the perman ent employ ees of the Commission. The Norwegian state 
pays the salar ies of the national experts, but has no instruc tion compet ence over them. They 
are, however, from a Norwegian Ministry of Foreign Affairs point of view, considered useful 
to gain insight in and first- hand know ledge of – and even some influ ence over – the polit ical 
processes of the EU.13 The Norwegian EU ambas sador stated in 2009 that the growing 
number of EU bodies and bureaus is a chal lenge to the Norwegian possib il it ies to influ ence 
EU policy devel op ment, since Norway rarely may claim any posi tion in these bodies when 
similar insti tu tions are not created on the EFTA side.14 The EFTA states are also entitled 
to parti cip ate in the working groups that process the legis lat ive propos als from the 
Commission, and in the comit o logy proced ures when the Commission has deleg ated legis-
lat ive compet ence.15

8.2 ThE CoURT of JUSTICE of ThE EURoPEAN UNIoN

Since Norway is not an EU member, it is not, as a point of depar ture, subject to the Court 
of Justice of the European Union (CJEU) juris dic tion. Given the require ment of uniform 
applic a tion of the agree ments’ meas ures, however, CJEU court prac tice concern ing the 
applic a tion of Schengen or EEA-relev ant meas ures may have signi fic ant impact on how the 
Norwegian courts may adju dic ate, the Government legis late, and the Public Administration 
Act. In the police and police cooper a tion matters, this is – for now – of less import ance, 
since the Court does not have juris dic tion over such activ it ies. This also follows in SAA 
art.9, as for national court prac tice. A differ en ti ated inter pret a tion or applic a tion may lead 

10 In that case, the ordin ary proced ure is suspen ded (Art.20[2] TEU, Art.329[1] TFEU).
11 Gundersen 2010 ch.3.
12 Declaration to art.100 of the Agreement.
13 Difi Rapport 2012:1.
14 Quoted in NOU 2012:2 p.177. See also gener ally Fossum and Eriksen 2014.
15 NOU 2012:2 p.180.
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to the termin a tion of the Schengen Agreement for Norway (SAA arts.10–11). The influ-
ence on and juris dic tion over Norway is discussed further below in ch.8.5–6.

According to the prin ciple of subsi di ar ity (art.5[3] TEU), the EU insti tu tions should not 
inter vene when the member states may take satis fact ory action on their own. The prin ciple 
does not apply when the EU has exclus ive compet ence. The EU may take action, however, 
when the object ives of an action are not fulfilled by the member state. This prin ciple is 
included in the treat ies to ensure that power is exer cised as close to the citizen as possible. 
To make the Union func tion homo gen ously, it has since the begin ning been considered 
neces sary to have a cent ral ised court adju dic at ing disputes between the member states, and 
between member states and the Union on applic a tion and fulfil ment of the EU law. The 
Court also gives prelim in ary rulings and advice when reques ted by the national courts, and 
may give verdicts in cases where subjects of EU law (indi vidu als, compan ies or organ isa-
tions)16 claim ‘direct action’ for some damage inflic ted by the Community. The CJEU’s 
judge ments are binding for the national courts and member states’ govern ments in general.17

EU law may be adju dic ated both in national legal systems and in the CJEU, but the 
latter has the respons ib il ity of making sure EU law is applied in the same way in all member 
states. The compet ence of the Court was origin ally limited to EC law, but the Lisbon 
Treaty exten ded the Court’s juris dic tion to include the entire body of EU law.

At 1 December 2014, the trans ition period ended of the most far- reach ing innov a tion in 
the crim inal justice area stem ming from the Lisbon Treaty. This is the exten sion of scru tiny 
power by the EU Commission and Court of Justice over the member states’ imple ment a tion 
of EU crim inal justice law.18 There are, in other words, supra na tional insti tu tions in the 
inter na tional entity the states have estab lished and joined into, that now may over rule these 
member states’ legal system. Both EU and member state legis la tion concern ing the EU 
justice and home affairs area, such as police cooper a tion and secur ity meas ures, are subject 
to judi cial review. All member state national penal legis la tion enacted to comply with EU 
regu la tions can now also be reviewed before the CJEU. Examples of EU regu la tions with a 
crim inal justice subject matter are e.g. those concern ing money laun der ing.19 The Court 
cannot, however, try the valid ity or propor tion al ity of actions by the law enforce ment agen-
cies whilst main tain ing law and order or safe guard ing of internal secur ity, i.e. the oper a tional 
activ it ies as such.20 Legality can also be reviewed when it concerns some restrict ive meas ures 
against natural or legal persons, e.g. the freez ing of accounts of suspec ted terror ists.

The CJEU also has juris dic tion over acts of the Commission, the Council, the European 
Council, the European Parliament, and insti tu tions and other agen cies of the Union.21 This 
is not directly relev ant primar ily for the police cooper a tion meas ures, given the above- 
mentioned delim it a tions to oper a tional police activ ity. It does, however, signal the increase 
in EU power in the supra na tional area, and thus gener ally the Court’s influ ence on former 
‘abso lut ist’ state sover eign areas. The exten sion in 1999 of the Court’s juris dic tion implied, 
I would argue, quite a big step on an integ ra tion scale. And this may serve to show how the 

16 Art.263(4) TFEU.
17 The general regu la tions on the Court are laid out in TFEU section V.
18 [2012] OJ C 326/1; Mitsilegas et al. 2014.
19 Framework Decision on money laun der ing and confis ca tion of 5 July 2001 2001/500/JHA (2001). The 

general trend has been that crim in al isa tion can be imposed to a certain degree when the actions may affect other 
interests within the ambit of EU legis la tion.

20 Art.276 TFEU.
21 Arts.263 and 267 op.cit.
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Schengen cooper a tion that Norway entered into in the late 1990s has become some thing 
rather differ ent than it was at the time of the asso ci ation.

8.2.1  legislaTive proced ure posT-lisbon

The removal of the pillar system intro duced the ordin ary legis lat ive proced ure (qual i fied 
major ity voting [QMV])22 also to the area of poli cing. Art.87 sets up import ant divi sions 
between the differ ent legal bases and proced ures for EU poli cing law, where some are still 
subject to what is termed a ‘special legis lat ive proced ure’. Art.87(3) opens up for a fast- 
track ing proced ure in case of non- unan im ity on issues not affect ing the Schengen Acquis. 
The proced ure in 87(3), similar to that of 86(1) is to some extent identical to the process 
of the emer gency brake rules, except in contrast to the latter, fast track ing involves MS 
request ing, not vetoing, to invoke the special proced ure. There are two distinct issues 
regard ing this ‘pseudo- veto’:23 One is that the Treaty rules do not regu late a poten tial 
failure to reach an agree ment in the Council. This is unlikely, given that the nine MS who 
have sugges ted the enhanced cooper a tion legis la tion should be inclined to accept the terms 
sugges ted. The other issue is the possib il ity for those desir ing ‘enhanced cooper a tion’ to 
change the decision- making regu la tions from unan im ity to QMV, and a special legis lat ive 
proced ure into an ordin ary legis lat ive proced ure.24 This form of enhanced cooper a tion 
among some MS is considered by the EU to be “a last resort, when it has estab lished that 
the object ives of such cooper a tion cannot be attained within a reas on able period by the 
Union as a whole”.25 The special and to some extent secluded cooper a tion must be 
further ing to the Union’s object ives, protect its interests and rein force its integ ra tion 
process, etc., and not be disrespect ive of non- parti cip at ing MS’ compet ences, rights and 
oblig a tions.26 There is no refer ence to enhanced cooper a tion agree ments outside of the EU 
legal frame work such as the Schengen cooper a tion.27 The European Public Prosecutors 
Office (EPPO) may become an example, as it so far follows the same pattern as the Schengen 
Agreement; it is in func tion within some coun tries as a ‘labor at ory’ before a prospect ive later 
imple ment a tion into the EU proper.28

While the decision- making process remains unan im ous voting in the Council and consulta-
tion of the EP as regards to legis la tion in the oper a tional police cooper at ive area,29 QMV is 
accep ted on non- oper a tional legis la tion.30 This means that all police cooper a tion meas ures 
regard ing intel li gence work and inform a tion systems and exchange may be legis lated with 

22 Art.294 TFEU.
23 Peers 2011:70.
24 Art.333 TFEU.
25 Art.20(2) TEU.
26 Art.20(1) TEU and Arts.326–27 TFEU.
27 Peers 2011:93. Although such a state ment seems to emphas ise more the commer cial aspects, and not the FSJ 

aspects, this might be a good consid er a tion of applic able values.
28 More on EPPO Chapter 10.2.2.
29 This legis la tion proced ure is now termed the ‘special legis lat ive proced ure’ in art.289(2). These proced ures 

concern approx im ately 30 legal bases in the Treaty. The Council and EP are still involved in the adop tion of 
legis la tion in these processes, but they are subject to some what differ ent rules than those govern ing the ordin ary 
legis lat ive proced ure. Contrary to the special proced ure as regards police cooper a tion (art.89), concern ing e.g. 
the enhanced powers to the European Public Prosecutor, it involves unan im ity and consent of the EP (art.86, 
see Peers 2009).

30 Art.87(2) TFEU.



84 Norway and the EU

qual i fied major ity. Operational – and as such poten tially coer cive – police work is thus still 
placed within the remit of member states’ sover eignty. There is, though, a very strong link 
between the gath er ing of and analysis of inform a tion and oper a tional activ it ies taking place 
as a consequence of shared inform a tion.31

8.3 INfLUENCE ANd ThE SChENgEN MIxEd CoMMITTEE

Norway has no say in decision- making on Schengen- related acts. Each act must, however, 
be imple men ted specific ally in Norwegian law; they do not have so- called ‘direct effect’ 
(art.8 [2]).32 Norway could influ ence and cooper ate in the decision- making proced ures 
(“decision- shaping”), but not in the decision- making itself (CISA art.140). This would 
take place through the so- called Mixed Committee (felle sor ganet), with meet ings at expert, 
civil servant and minis terial levels. While Norway and Iceland could not parti cip ate in the 
decision- making process, they had proposal compet ence, and the same rights as the member 
states to discuss the propos i tions. Decisions that were made in the EU that would have 
implic a tions for the Schengen cooper a tion, have to pass the consultat ive mech an ism in the 
cooper a tion agree ment (art.2.3 cf. art.3.[a]). All new Schengen relev ant regu la tions should, 
as a general rule, be imple men ted simul tan eously and equally within all Schengen member 
coun tries (art.8[3]). If Norway and Iceland were to not imple ment at the same speed, or at 
all, the agree ment would be abol ished within three months. Such abol i tion could be decided 
by any party to the agree ment without any further justi fic a tion, and this was a vital part of 
the sover eignty discus sion: There was no mech an ism to force Norwegian author it ies to act 
or imple ment against their will.33 Norway has not employed the right to veto up to this date. 
It has been argued that Norway in reality has a ‘veto by proxy’ in EU matters concern ing 
Schengen, since Sweden in partic u lar would go far to avoid guard ing a border towards a 
‘third country’ Norway.34

The final proposal to Stortinget briefly repu di ated supra na tional concerns as to the 
changes to police meas ures with the Schengen cooper a tion. Norwegian police will (and 
have) access to the Schengen Information System, but there would not to be any cent ral ised 
author ity that would have decis ive influ ence over the Norwegian author it ies on any level.35

As a member or asso ci ated member of the EEA and the Schengen Agreements, Norway 
is bound to obey and imple ment Schengen- relev ant or EEA meas ures decided in the EU.36 
Norway has in many ways less polit ical influ ence in the EEA Agreement (see Chapter 6.1) 
than it has in the Schengen cooper a tion within the EU. The EFTA experts have access and 
take part in some of the working parties and commit tees chaired by the Commission, but 
none of those chaired by the Council or in the Council itself. The Schengen Agreement 
gives Norway access to all levels of decision shaping, but no saying in the final decision 
making.37

31 Peers 2011:906.
32 1999 Schengen asso ci ation agree ment (SAA).
33 Innst.S.nr.147 (1998–1999):2–3.
34 Bull 1997:151.
35 St.prp.nr.42 (1996–1997) ch.3.
36 Bull argues that since Norway and Iceland share all oblig a tions of the Schengen cooper a tion, it could be a 

natural consequence that they also had a part in the decision- making (op.cit.:151).
37 The justi fic a tion seems to be that where there are prac tical prob lems to be solved, e.g. in rela tion to border 

control and crime tend en cies, the inclu sion is more relev ant also to the EU (Bull 1997).
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There have been two main chal lenges to Norwegian Schengen influ ence. Although the 
Schengen agree ment is clear on the matter – the asso ci ated members shall be consul ted in 
the same manner as the EU member states on the applic able planned meas ures – the divi-
sion between Schengen- relev ant and non- relev ant may be hard to main tain in prac tice. 
Further, the Norwegian agree ments that must be nego ti ated separ ately may be outdated, 
and that they are not auto mat ic ally updated when new instru ments are estab lished in the 
EU. This was the case with the Cooperation Agreement between Norway and Eurojust (see 
Chapter 9.4). This may also entail that Norway finds herself part of a cooper a tion that is 
differ ent than the one they nego ti ated member ship in (on the terms at the moment); 
another, the exclu sion that could result from nego ti ations that are not unsuc cess ful due to 
EU member states’ unwill ing ness. Notable, however, is that both Eurojust and Europol 
have gained legal status of their own, meaning that the EU does not, as a whole, need to 
ratify new agree ments or amend ments such as where a few coun tries are block ing Norway’s 
entry into the EAW.

The abol i tion of the pillar system in the Lisbon Treaty, and thereby the trans fer of the 
justice and home affairs matters, such as police cooper a tion matters, into EU law, was 
another chal lenge for Norway. This implied the removal of the more ‘natural’ separ a tion of 
issues that could and could not be considered Schengen- relev ant. This has led to situ ations 
where Norway has claimed issues to be Schengen- relev ant, because of a desire to join and/
or influ ence the EU, but where the EU has refused. Prominent examples are Europol, 
Eurojust and the European Arrest Warrant.38 Dissolving the pillar system also had bene fits, 
related to what has argu ably been too strong a focus on the EU crime control instru ments. 
The pillar system kept Norway completely outside of the first pillar issues, such as social 
strategies that could be promoted in addi tion to, and balan cing of, the intro duced crime 
control instru ments.

8.4 foREIgN CoURTS WITh JURIS dIC TIoN ovER NoRWEgIAN 

PoLICE ACTIv IT IES

The ques tion is whether this state of affairs chal lenges Norway and EU or Schengen member 
states’ ulti mate decision compet ence over their police forces and their crime control or 
public order strategies. Two issues are relev ant here. One is the juris dic tion of national 
courts in ‘each other’s’ cases, in other words, whether in, for example, a joint oper a tion 
consist ing of several coun tries’ law enforce ment author it ies, the parti cipants may decide for 
them selves which country shall prosec ute the other issue, which is discussed first, concerns 
whether the supra na tional courts may rule or advise in ways that over rule Norwegian 
author it ies, and thus sover eign compet ence; start ing with the EFTA Court, followed by the 
EU Court of Justice.39

8.4.1  The esa and The efTa courT

Any crim inal law provi sions or poli cing proced ures, that may affect the internal market 
regu la tions of the EU (e.g. provi sions or proced ures that may be in breach of one of the 

38 Tanil 2012.
39 The European Court of Human Rights (ECtHR) undoubtedly has this compet ence, although the extent may 

be disputed.
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four freedoms), may be subject to an EFTA Court ruling. All new relev ant EU legis la tion 
is also intro duced through the EEA Agreement. Judicial control of the EEA takes place 
through the EFTA Surveillance Authority (ESA) and the EFTA Court.

The ESA monit ors compli ance with EEA rules, ensur ing that these internal market rules 
are applied homo gen ously in the EU and the EEA. The surveil lance system has two pillars: 
EU member states are super vised by the European Commission; while the parti cip at ing 
EFTA states are super vised by the EFTA Surveillance Authority.40 Norwegian compli ance 
with the EU/EEA law is gener ally subject to four levels of controls; through Norwegian 
public admin is tra tion; through Norwegian courts of law; by the ESA (with respons ib il it ies 
similar to the Commission); and by the EFTA Court (similar to the EU Court).41 The ESA 
and the EFTA Court only have juris dic tion over the EEA Agreement, and not any other 
Norwegian agree ment with the EU, such as the Schengen Agreement. The Committee that 
prepared the 2012 report on Norway’s rela tion ship with EU emphas ised that the oppor tun-
it ies for Norwegian parti cip a tion and influ ence were far better in the original Schengen 
Cooperation Agreement (i.e. before the Association Agreement) than in the later EEA 
devel op ment.42 The Data Retention Directive43 was initially seen as one of the few contro-
ver sial Schengen- relev ant meas ures that Norway should, many believed, consider to  
veto. Instead, the Directive was re- inter preted as EEA relev ant since it was deemed to be 
a regu la tion of the tele com mu nic a tions market. The Directive was thereby imple men ted  
in Norway, only to be rejec ted by the CJEU.44 This may be seen as a symbol of the 
Norwegian ‘over- accom plish ment’ of EU poli cing and police relev ant meas ures. Norway is 
a full- fledged EEA member and thus subject to these internal market regu la tions. The 
Norwegian govern ment may of course with draw from the agree ments if it disagrees with a 
ruling or recom mend a tion, but these inter na tional influ ences do surely affect the way the 
state of affairs is conduc ted intern ally. The over- accom plish ment is argu ably a symbol of not 
exer cising the sover eign right – duty? – to debate and indi vidu ally assess the currents from 
the EU.

8.4.2  cjeu and norway

The CJEU does not have direct juris dic tion over Norway, as a non-EU member. Its 
decisions and recom mend a tions will, however, have strong implic a tions for Norwegian law, 
and for Norwegian poli cing, since Norway, through the Schengen Agreement, is bound to 
develop and main tain a homo gen ous devel op ment of Schengen- relev ant prac tice and regu-
la tions as decided by the EU. Norway will thus, regard less of its non- member ship, be bound 
by the inter pret a tions given by the Court to EU member states. In other words: the 
decisions from the CJEU are in reality binding for Norwegian author it ies, includ ing the 
polit ical govern ment, the Norwegian courts, and to some extent also Norwegian police 
officers and their work in prac tice.

Before the Lisbon Treaty entered into force in 2009, the EU Court of Justice did not 
have juris dic tion over matters of poli cing and police cooper a tion. For Norway, this implied 

40 [1994]OJ L 344/1, with amend ments up to September 2013.
41 NOU 2012:2 p.198.
42 Op.cit. p.696.
43 [2006] OJ L 105/54.
44 http://curia.europa.eu/jcms/upload/docs/applic a tion/pdf/2014–04/cp140054en.pdf [09.04.14].

http://curia.europa.eu/jcms/upload/docs/application/pdf/2014%E2%80%9304/cp140054en.pdf
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that the Schengen- relev ant matters in this field were outside the ambit of the supra na tional 
court of the EU. Non- compli ance with Schengen- relev ant meas ures would previ ously lead 
to discus sion in the Executive Committee (now the Mixed Committee), and could and can 
lead to termin a tion of the Norwegian Schengen Association Agreement. An eval u ation 
commit tee subjec ted to the Council is respons ible for over see ing the states’ compli ance 
with the Schengen regu la tions; this applies both the EU states and the non-EU Schengen 
states such as Norway. There is, however, no continu ous over sight and court control of the 
Norwegian compli ance. This may change after the Court’s increased juris dic tion over the 
Schengen/crim inal law/poli cing matters as well.45

The juris dic tion implies that the Court have given rulings on inter alia what the member 
states may and may not do in terms of poli cing in the border areas. While the actual oper a-
tional activ ity is excluded from their juris dic tion, the Court may see, for example, the setting 
up of a police patrol for tempor ary border control, which turns out to have the char ac ter of 
more constant control, as illegal. A specific example, and one that limits both the Norwegian 
legis lator and the Norwegian police’s more or less unof fi cial guidelines and prac tices, may 
be that in accord ance with the so- called Schengen Borders Code,46 member states may exer-
cise their police powers within all their territ or ies; also border zones. Nonetheless, since 
border checks of persons are abso lutely prohib ited, the enfor cing of such police power must 
not in any way be equi val ent to a border check.47 The Schengen Borders Code has set out 
guidelines on the basis of the Court’s rulings, which Norway thus should follow in order to 
ensure equal prac tice through out the Schengen Area.48

8.5 JURISdICTIoN ANd INvEST Ig A TIoN

While the CJEU may influ ence the state’s alloc a tion of police person nel and resources, and 
to some extent the regu la tion of crime control meas ures, another juris dic tional ques tion is 
relev ant in the govern ing of police oper a tions, namely that of prosec utorial juris dic tion. 
There is no single inter na tional specific prin ciple determ in ing which state has juris dic tion 
over a crim inal invest ig a tion when several states are affected by the crime/s in ques tion. 
There are far more specific rules regard ing civil juris dic tion and several prin ciples govern ing 
the juris dic tion concern ing the trial itself. It has been argued that it is harder to find a state 
with no juris dic tional claim, than figur ing out which state actu ally has juris dic tion.49 The 
result is frequent conflicts of juris dic tion, since too many states may be in the posi tion to 
start prosec u tion.50

The mandate is governed by the juris dic tional rules of the state; in the case of Norway, 
the ques tion is whether the crime in ques tion is subject to territ orial juris dic tion; to active 
(by Norwegians abroad) or passive (against Norwegians abroad) nation al ity juris dic tion; or 
to the so- called univer sal juris dic tion prin ciple imply ing that all states have juris dic tion over 

45 NOU 2012:2 p.697.
46 [2006] OJ L 105/1.
47 See also on control inside the Schengen area in Karanja 2008:384–393.
48 C–278/12 PPU Atiquallah Adil v. Minister voor Immigratie, Inegratie en Asiel; C–188/10 and C–189/10 

Aziz Melki and Sélim Abdeli.
49 Steyerlynck and Thomaes 2002:10–11. See their study for present a tion and discus sion of the various juris-

dictional prin ciples. Although the study was performed over ten years ago, there do not seem to be any clear 
solu tion(s) to these chal lenges yet.

50 See prac tical sugges tions for solu tions from a Norwegian point of view in Ruud 2016.
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some partic u larly heinous crimes such as geno cide.51 To some extent, national juris dic tional 
prin ciples may overlap, leading to poten tial lacunas, or to double crimin al ity. Chapter 3 of 
the Schengen Convention regu lates the applic a tion of the ne bis in idem prin ciple; that no 
one, as a general rule, shall be prosec uted for the same acts more than once in any member 
state. Again, this only points at the actual prosec u tion, not invest ig a tion. But any conclus ive 
final isa tion from the prosec u tion; anything that prevents further prosec u tion in one state, 
falls within this scope. Ne bis in idem is also regu lated in the ECHR seventh addi tional 
protocol 4 and the UN CIVPOL Convention art.14 no.7, but these both regu lated the 
prin ciple within one state.52 The problem with the basic territ ori al ity prin ciple in the context 
of this book – the prin ciple that any state has juris dic tion over crimes commit ted wholly or 
partly on their territ ory – is that the crimes (or, in the case of order poli cing ‘disorderly 
elements’) in ques tion will almost always to some extent be commit ted in more than one 
state, given the cross- border element. There are several inter na tional regu la tions of such 
ques tions, and some have been set out in the EU Acquis. Several meas ures have required 
EU member states to crim in al ise certain acts. This does not in prin ciple imply a prior it isa-
tion of the police’s work; it is still the public prosec utor that decides inde pend ently whether 
or not crim inal invest ig a tions shall be initi ated when a crime is repor ted to them or made 
appar ent in other ways.53 The failure to invest ig ate certain crimes that affects the inter na-
tional commit ments that Norway has through the EEA, Schengen or other agree ments, 
however, may have serious implic a tions. Art.4(3) TEU states that the member states must 
“take any appro pri ate measure, general or partic u lar, to ensure fulfil ment of the oblig a tions 
arising out of the Treaties or result ing from the acts of the insti tu tions of the Union”. The 
Commission over sees the applic a tion of Union law, cf. TEU art.17 no.2, and may bring a 
poten tial breach before the Court, cf. TFEU art.258(2). The Court may require the 
member state to comply with its verdict, and even in some cases impose economic sanc tions 
on that state, cf. TFEU art.260(2) and (3). While indi vidu als may not in person bring a case 
to the Court, they may, when directly affected by an EU measure (e.g. when it is not 
fulfilled, or such), make a member state or the Commission aware of the issue, and request 
their assist ance.54 Perhaps more import ant is the effect the Court’s case law and EU regu la-
tions have within national law, which the indi vidual may argue in national courts.55 In the 
Lisbon Treaty, the Council gained the author ity to draw up “stra tegic guidelines for legis-
lat ing an oper a tional plan ning”, and a stand ing commit tee was desig nated to follow ing up 
the promo tion and strength en ing of the oper a tional cooper a tion on internal secur ity 
(arts.71;240 TFEU).56 The European Public Prosecutor’s office may be a solu tion; so also 
recom mend a tions of Eurojust (see Chapter 10.2).

The lack of clear proced ural rules concern ing invest ig at ive ‘lead er ship’. This may imply a 
possib il ity for ‘forum shop ping’ in the choice of the appro pri ate state to lead an invest ig a-
tion. The lack of such clear rules are not directly infringing on the indi vidu als’ rights to 
fore see ab il ity of their legal situ ation. Unpredictability concern ing which state leads the 
invest ig a tion of a crime is not prob lem atic as long as the act in ques tion is crim in al ised in 

51 Peers 2011:823–4.
52 See more as regards the ne bis in idem limit a tions to prosec u tion and extra di tion in Rui 2009; Mathisen 2009.
53 Extensively and in depth of the devel op ment in Norway of the right and duty for the police and prosec u tion to 

invest ig ate and prosec ute in Kjelby 2013.
54 Gundersen 2010:119.
55 Emphasised for example in the extens ive Europautredning, NOU 2012:2, pp.198 ff.
56 [2010] OJ L 52/50.
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the coun tries concerned, and the rules on guilt and exemp tions from punish ment are the 
same. This is by and large the situ ation in the cooper at ing EU coun tries (includ ing Norway).

Still, there is some thing not quite right about a level of arbit rar i ness concern ing lead er-
ship of invest ig a tions. The decisions could favour the states with the most eager prosec-
utorial or polit ical author it ies and disfa vour the others. There may be various reasons for 
wanting and not wanting to take on cases with cross- border elements, such as the economic 
burdens for the police, a result ing decrease in ‘easy, rapidly solved cases’, corrupt police 
systems and even reper cus sions for local police from mafia- like groups in some coun tries. 
Either way one looks at it, it implies that the mono poly on invest ig a tion and prosec u tion 
decisions – integ ral parts of the state mono poly on viol ence – is chal lenged to some extent. 
It could also affect the level of punit ive ness across the states, since some law enforce ment 
author it ies may be more or less punit ive or lenient in their approach to indict ments, etc.57

This chapter has argued that the impact of the EU bodies and insti tu tions on the 
Norwegian poli cing situ ation has been greater than anti cip ated 20 years ago. The Norwegian 
poli cing situ ation needed change, accord ing to the Government in the 1990s. Although the 
change would imply a shift of Norway’s sover eign police mono poly, this was worth it, for 
two reasons in partic u lar: the main ten ance of the tradi tional Nordic cooper a tion rela tion-
ships, and the effi cient poli cing of the expec ted increase in border- cross ing crime and migra-
tion. As for the managing and steer ing of invest ig a tion oper a tions within Norway, the de 
jure compet ence is still squarely placed with the Norwegian police and prosec u tion author-
it ies. In prac tice, however, there may be a certain degree of external influ ence and even 
pres sure present. The number of provi sions regu lat ing autonom ous foreign police activ it ies 
has grown, but is not neces sar ily part of the Norwegian legis la tion (yet). The legis la tion is, 
however, becom ing increas ingly open- ended). It is no longer only serious border- cross ing 
crime that may warrant the cross ing of borders by foreign police: ‘ordin ary’ poli cing (order 
poli cing) is also increas ingly being performed irre spect ive of borders and nation al it ies.

The EFTA Court and the EU Court of Justice both have a certain level of influ ence on 
Norwegian legis la tion, also in the crim inal law and poli cing area. The juris dic tional rules are 
under developed. While invest ig a tion oper a tions must always adhere to the relev ant national 
law, the increased cross- border cooper at ing and inter na tion al isa tion of police and prosec u-
tion agen cies may, for example lead to invest ig a tion efforts (e.g. through Eurojust) being 
moved from the admin is trat ive level of the home state to another state. This devel op ment 
may, as such, be seen as a weak en ing of the link between the state and the police.

Norway is obvi ously a sover eign and autonom ous state, consid er ing that the Government has 
a veto right, which accord ing to both agree ments (follow ing only slightly differ ent processes), 
gener ally will termin ate Norway’s member ship.58 There are no other direct consequences apart 
from the termin a tion itself, although there would obvi ously be polit ical and finan cial costs.

In the follow ing, the effects of these impacts and changes are discussed.

8.6 EffECTS foR ThE STATE ANd STATE SovER EIgNTy

The dynamic and quite radical devel op ment from the early economic cooper a tion within 
the European community, to the present full- fledged Union encom passing more and  
less binding cooper at ive instru ments on all kinds of policy areas. Several very import ant 

57 See in this line also Snacken 2012.
58 EEA Agreement art.102 (termin ates the agree ment for all EFTA states); SAA art.8 no.4.
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devel op ments happened through the 1990s, includ ing the creation of the EU’s goal of 
estab lish ing and main tain ing an Area of Freedom, Security and Justice on ‘its’ territ ory.59 
The Union area is surroun ded by one common, external border towards the non-Union 
area. As mentioned already, police and crime control, which is within the core of the area of 
freedom, secur ity and justice, are gener ally also considered core aspects of national sover-
eignty. International cooper a tion on such issues is not in itself infringing on national 
sovereignty. The ques tion is whether the cooper a tion has evolved into some thing outside  
of national ‘control’, so that the nation states’ sover eignty is weakened in a manner that  
they do not want or realise.

It has been claimed by several schol ars that after the very rapid devel op ment the past 
twenty years or so in the crim inal justice area on European level, states are no longer 
exclus ive holders of sover eign power. There are two signi fic ant changes in more old-  
fash ioned cooper a tion between states. One is that the cooper a tion increas ingly involves 
indi vidu als. The other is that the inter na tional entit ies, meaning non- state actors, are 
growing in autonomy and import ance. States are still the main subjects of inter na tional law. 
However, the states do not any longer have the mono poly of produc tion of the inter- or 
transna tional law.60 The inter na tional organ isa tions have gradu ally trans formed – or are 
being trans formed – into global governance insti tu tions. And these insti tu tions no longer 
only regu late states, like inter na tional law tradi tion ally did, but increas ingly also indi vidu als, 
includ ing the way states treat their own citizens. This may be seen as rede fin ing tradi tional 
state sover eignty: As a result, states are bound by rules and regu la tions that make the old 
images of inter na tional society and the consent- based produc tion of inter na tional law appear 
anachron istic.61

While community law always had “led to the erosion of national sover eignty through 
grant ing rights to citizens”, the EU crim inal law devel op ment can be seen as revers ing this 
paradigm.62 The emphasis in EU crim inal law instru ments was firmly in facil it at ing the exer-
cise of state powers rather than bestow ing rights upon indi vidu als. This is not uncon tested: 
the very point of the AFSJ was an aim of provid ing the European citizens with an adequate 
protec tion against the threats of crime.63 Before the Lisbon Treaty entered into force in 
2009, a large part of the ‘justice and home affairs’ were outside of the communit arian sphere, 
mostly safely lodged in the third pillar out of reach of a supra na tional touch.

Connolly argued that terror ism as a form of non- state ‘war’, rather a war against a network 
instead of another state, has chal lenged the notion of the ‘inher ent’ sover eign state power.64 
The joint fight against terror ism has called atten tion to the fragil ity of territ orial order, and 
thus offers a manner for states to reaf firm the state system, quash ing the network of non- 
state power anomaly. The ques tion is whether the same logic may be used in the ‘European 
area of crim inal justice’. While there is not neces sar ily an anomaly to quash, I would argue 
that the EU and Schengen cooper a tion in crim inal justice and border control is a way of 
forti fy ing the European nation states. There are undoubtedly some serious transna tional 
crime prob lems in the contem por ary world. The nation states may well be unable to suffi-
ciently fight these alone, at home. In addi tion, parti cip at ing in inter na tional agree ments 

59 Ref. Amsterdam Treaty.
60 Cohen 2012 (1985) ch.1.
61 Op.cit.
62 Trinidas in the fore word in Mitsilegas 2009:v.
63 Nuotio 2004:177.
64 Connolly 2002:207.
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such as crim inal justice fora may, as mentioned above, in itself be a sign of vital sover eignty. 
The author ity of the ruler has been funded on perhaps first violent power, then God, the 
king or queen, and then to a greater degree man, and then man post mod ern. In contem-
por ary states, this is closely related to the popu la tion and its rights.

Although the state mono poly of viol ence is chal lenged, or at least differ ent from before, 
it is equally clear that no other entity has taken over the mono poly. The Norwegian govern-
ment argues with no less vigour that it is an inde pend ent state with ulti mate control over 
the poli cing meas ures performed within its territ ory. Part II of the book shows the expan-
sion of police cooper a tion meas ures and instru ments that Norway is or will be part of. The 
expan sion is to a limited degree initi ated or even influ enced by the Norwegian state itself. 
This sub- chapter discusses the large distance between the initi ator of these meas ures and 
instru ments at the EU level, and the citizens of Norway, from a social contract perspect ive. 
A discus sion of the devel op ment of EU into a state- like entity follows.

In 2013, the Norwegian Government aimed to clarify their current polit ical prior it ies 
related to the European cooper a tion in a Working Program for EU and EEA matters.65 The 
Working Program is not a binding legal docu ment. It does, however, give signi fic ant signals 
about how the state, meaning the supreme govern ing author it ies, perceives the relev ant 
situ ation, current chal lenges and at least an explan a tion as to how the resources of the state 
should be alloc ated.

The docu ment provides an inter est ing view point on the lack of inde pend ence the 
Government perceived that Norway has in some areas. Three main policy fields related to 
police and poli cing were prior it ised: issues of soci etal secur ity as part of the EEA frame work; 
justice and home affairs cooper a tion; and secur ity issues related to foreign affairs. The 
Government emphas ised the EU as an import ant actor for Norwegian soci etal secur ity in 
general and the state of (emer gency) prepared ness in partic u lar.66 Further, although the 
‘Area of freedom, secur ity and justice’ is limited to the EU, both the causes of the chal-
lenges to such an area, and the dealing with such causes, were to a large extent shared with 
Norway, and closer cooper a tion should be attemp ted whenever possible. Sovereignty was 
considered of para mount import ance, though; national enforce ment of juris dic tion shall 
not be impaired: The exist ing Schengen cooper a tion is the applic able frame work.67 With a 
view to the steady expan sion of the Schengen cooper a tion; this seems then as quite a flex ible 
limit a tion.

The state thus argued on the one hand that it is sover eign, on the other hand that it is placed 
in a posi tion of inter de pend ence vis-à-vis the inter na tional community and the EU in partic-
u lar. The Government sugges ted that Norway is more attent ive than the EU when it comes 
to ‘root causes’ and long- term peace keep ing work.68 Although Norway appar ently agrees with 
the EU on most crime control issues, it did not accept the EU terror ist list.69 So the state has 
not capit u lated. It may still be argued, though, that there have been changes to the tradi tional 
concept of ‘the state’ through the devel op ment as showed in Part II of this book.

65 Working program for EU/EEC matters 2013. The tend en cies are similar in the working program for EU 
matters 2017.

66 Op.cit.:44.
67 Op.cit.:56.
68 Op.cit.:77 ff.
69 Council Decision 2009/1004/CFSP of 22 December 2009 updat ing the list of persons, groups and entit ies 

subject to Articles 2, 3 and 4 of Common Position 2001/931/CFSP on the applic a tion of specific meas ures to 
combat terror ism (2009).
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8.6.1  The social conTracT

The social contract implies that citizens give up parts of their freedom to the state to achieve 
the secur ity they need to enjoy the freedom that remains. The police are thus part of the 
state’s work to secure every one’s freedom.70 The issue at hand is whether the police cooper-
a tion instru ments or any changed national meas ures should be considered ille git im ate when 
they origin ate at another level than state citizens. Does the legal ity of the inter na tional 
agree ment that is basing the inter na tional ‘legis lator’, suffice as an altern at ive?71

The produc tion of secur ity in the Union Area requires the curtail ment of citizens’ 
freedom; to some extent, posit ive as well as negat ive freedom. When freedom is curtailed on 
a supra na tional level, it becomes even more import ant that the citizens of member states 
have a demo cratic arena to influ ence or decide how they should be controlled and by whom. 
Being a full- fledged member of the EU would not solve the ‘prob lems’ of the dissolved 
mono poly of viol ence, or the sover eignty issues that have been discussed. There are clearly 
similar chal lenges for the EU members, for examples of trust and effi ciency in the imple-
ment a tion on the various developed police cooper a tion instru ments. But this is, of course, 
partic u larly chal len ging for Norway. Even though the inter na tional agree ments are correctly 
entered into, the lack of direct influ ence may be said to have loosened the tie or connec tion 
between the citizens and their relev ant contract part ners.72

This tie may be seen as espe cially import ant in rela tion to poli cing. Not only because of 
the asso ci ated constant poten tial of viol ence or intru sions into the private sphere, but also 
because the need of police services that the PA sect.1 is concerned with. I argue that this 
need may be easy to lose sight of from the perspect ive of the supra na tional level. If the lack 
of polit ical debates in Norway surround ing the imple ment a tion of new meas ures and instru-
ments is anything to go by, it seems that the inter na tional level is simply considered the 
appro pri ate one to under stand the Norwegian situ ation as well. While this might be correct, 
it is hard be abso lutely sure, given the lack of debates and discus sion.

In the follow ing, the ques tion is whether the EU may be seen to be taking over state 
func tions, which could impact whether the ‘state’ in the Police Act sect.1 is still the same 
entity, given the devel op ment the past 20 years or so.

8.6.2  The eu as a sTaTe?

The EU has compet ences only as conferred by the member states, and when conferred, only 
to the extent that the compet ences are in accord ance with the prin ciples of subsi di ar ity and 
propor tion al ity.73 Constraining the execu tion of EU powers, the prin ciple of subsi di ar ity 
delim its the EU from taking action instead of the member states, if the actions could be 
performed at the national level. Furthermore, the EU involve ment must not be of greater 

70 Berlin et al. 2002; Hobbes 1998 [1651]; Rousseau 1958 [1762]; Locke: book II. Others have claimed that this 
is a faulty under stand ing of the state- consequences follow ing the Westphalian peace; that the states are such 
under stood because they are constantly at a terror- balance or war – not respect ing territ orial borders. The territ-
orial state delim it a tion is still applic able, one may argue, regard less the process.

71 The ‘demo cracy deficit’ of the EU is not this thesis’ primary research object. See for example Moravcsik 2002; 
Føllesdal and Hix 2006; a body of research from the Norwegian ARENA Centre, e.g. Eriksen 2008; Eriksen 
and Fossum 2001.

72 E.g. Lavenex 2010:473–5.
73 Arts.4 no.1 cf. 5 no.1 TEU.



External sovereignty 93

extent than neces sary to achieve the object ives of the EU treat ies. The member states and 
the Union have shared compet ences in the prin cipal Area of freedom, secur ity and justice.74 
This implies that the member states have the right to legis late in the relev ant area of law, but 
if the EU legis lates on the same matter, the EU law prevails.

Security enact ment in the devel op ment of an area of secur ity is subsi di ary, e.g. in rela tion 
to the devel op ment of police cooper a tion at an EU level. The ques tion here is whether what 
may be looked at as dissol u tion of the mono poly of viol ence is in accord ance with the prin-
ciples of subsi di ar ity and propor tion al ity? While Norway is not an EU member state, the 
ques tion is relev ant to Norway, because Norway in many ways is acting like a member state; 
most EU instru ments are quickly incor por ated, or asso ci ation agree ments drafted. A 
growing supra na tional state- like entity that Norway has increas ingly broader and deeper 
poli cing cooper a tion agree ments with, may be said to impact the sover eignty (or percep tion 
thereof) also of Norway.

The described devel op ments described may be said to chal lenge the Weberian notion of 
state mono poly on legit im ate viol ence. A twist on this notion could be sugges ted: A state is 
a state only when it is capable of mono pol ising legit im ate viol ence within a certain area; in 
other words, is not contested unduly by other secur ity providers (private, other states, other 
entit ies). This is clearly a contro ver sial sugges tion. The inter na tional police cooper a tion 
instru ments are described and defen ded on polit ical and prac tical levels, are within the ulti-
mate control of Norwegian laws, and thus within sover eign rule. It is violent force that is 
supposed to be mono pol ised, not any other part of the field of poli cing. In many coun tries, 
the tradi tional police service and duties are spread out among several agen cies, includ ing 
state, muni cipal and civil ian entit ies. In Norway, however, there has been strong resist ance 
to dissolv ing the ‘unity police model’. The ten prin ciples of poli cing, stating inter alia that 
the Norwegian police is one, are still frequently reit er ated.

It has been reit er ated in Norwegian policy docu ments during the last 100 years that it is 
among the core tasks of the state to ensure order, peace and tran quil lity on its territ ory. 
Offering citizens secur ity and safety is one way to main tain this order, peace and tran quil lity. 
The glob al isa tion of trade, and simil arly, of crime, espe cially within the internal border less 
Schengen Area, has created a common percep tion that no EU member state has the ability 
to control border less crime by itself. Facing these chal lenges, the states are to some extent 
unable to provide secur ity and safety on their own. The found ing idea of the various systems, 
prac tices and policies of police cooper a tion is that the more than 1.2 million police men and 
women working within the member states of the EU will be far more effi cient in their work 
of prevent ing cross- border crime if they work together.

The increas ing frag ment a tion of bodies and processes within the EU through which the 
JHA cooper a tion takes place may suggest that there is a persist ent tricky balan cing chal lenge 
also between what Lavenex calls “looser trans- govern mental coordin a tion” and the increase 
in secur ity cooper a tion on internal state matters.75 There are several legal instru ments that 
have been made Norwegian law after being shaped and decided upon outside Norwegian 
territ ory, both polit ic ally and geograph ic ally speak ing (the processes were described above; 
the prac tical regu la tions follow in part II). According to Lipset,76 fledgling states are faced 
with two related prob lems: legit im at ing the use of polit ical power and estab lish ing a national 

74 Art.4 no.2 (j) TFEU. This happened after the Lisbon Treaty. See also Cornell 2014.
75 Lavenex 2010:409.
76 Lipset 1963:21.
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iden tity. Following such an under stand ing, the EU seems to be adding to the sense of 
European people hood, and thus, one may argue, legit im ising itself further. With the growth 
partic u larly of the EU police bodies such as Europol and Eurojust, one may ask whether, or 
to which degree, there is a struggle between the indi vidual nation state and the EU. 
Defending an idea of a mono poly of legit im ate viol ence is getting harder. By provid ing a 
common area of freedom, secur ity and justice, the Union is in fact making the citizens face 
risks, dangers and chal lenges that the Union in turn tries to provide secur ity from. There 
would be no need for yet another form of police cooper a tion frame work decision, one could 
argue, were all the states capable of dealing with their prob lems autonom ously.

Before a demo cratic state becomes demo cratic, it must be consti tuted in an undemo cratic 
fashion. Somebody must decide that we decide that this is the time to consti tute a state, that 
these people are its subjects, etc.77 Following such a reason, one may say that the creation of 
a public prosec utor and a stronger and more closely- knit police force, in itself consti tutes a 
community. Citizens demand from their sover eign that he shall protect his people. This 
virtual contract is agreed upon between the citizen and the nation state govern ment. If 
another actor, the EU, later shows the citizens that other risks and dangers are looming, 
other sources of insec ur ity, that the nation state supplier of secur ity cannot protect the 
citizen by himself, one may perhaps expect citizens to want to change their contract partner 
and involve another sover eign.78

It has been a common criti cism that new forms of police cooper a tion instru ments have 
been initi ated before the instru ment they are repla cing have even entered into force.79 
According to eval u ations, the Swedish Initiative did not facil it ate the exchange of inform a-
tion it envis aged, because only a few member states used it. The Prüm Decision, however, 
had proved to be very effi cient in identi fy ing crim in als and solving crimes.80 While it may be 
hard to know whether or not a police measure or new instru ment will work or is working, 
this does not exempt the Government from trying to find out. Other reasons for the 
impress ive tempo the new, often partly over lap ping cooper a tion instru ments in the EU 
have been drafted and imple men ted, may also be that the produc tion of new instru ments 
demon strates what may be called ‘polit ical vigour’.81

The body of forarbeid in general is enorm ous in Norwegian law, and it has been, it seems, 
growing increas ingly faster during the past few decades. The Norwegian society is in many 
ways far more complex than it used to be. But one could also argue that the increased regu-
la tion may heighten the complex ity. Bigo discusses how politi cians were not histor ic ally all 
that inter ested in crime, at least not in the context of indi vidual secur ity.82 The growing 
state admin is tra tion in the poli cing and police cooper a tion area may be a sign of increased 
focus on self- legit im a tion. Mitsilegas argues that the state may be seen as strengthened, not 
weakened, in the era of glob al isa tion.83 It has exten ded its reach through inter alia and 
inter na tion al isa tion of its substant ive crim inal law, and through secur it isa tion tend en cies 

77 See e.g. Walker 2004.
78 More in this line in Aas 2007 chapter 6.
79 E.g. Block 2012:99–101; Spapens 2011.
80 Report from the International Centre for Migration Policy Development (ICMPD) (Saloven et al. 2010).
81 Also the devel op ment of penal law and harmon isa tion thereof may be discussed as Union activ ity with a ‘nation 

state’ appear ance (Nuotio 2005). It acts on what tradi tion ally is within the sover eign compet ence of the nation 
states. For discus sion on this issue, see e.g. Elholm 2009; Ugelvik 2012.

82 Bigo 2000a.
83 Mitsilegas 2012.
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moving immig ra tion control aspects into the increased more general surveil lance of all indi-
vidu als on state territ ory. The follow ing up on various initi at ives by the EU bodies is a way 
for the state to achieve a type of target object ives proposed to it. The imple ment a tion of 
new EU police instru ments and meas ures may be seen as an easy way to show polit ical 
vigour also on the national level. It is, further, far easier to show the increased numbers of 
meas ures, agree ments and instru ments, than the actual results at the level of crime rates and 
stat ist ics.

This chapter has addressed the issue of external sover eignty. To what extent has the 
Norwegian govern ment ceded decision- making compet ence to other agents on poli cing 
matters? The devel op ment described may be said to signal a state that is at least as active in 
the crime control and poli cing area as it used to be, but that there are, in addi tion, more 
players on the field. Recall the focus of the Norwegian Police Act’s purpose: the police 
service shall be the police service that is needed by the community. It is an open ques tion 
whether the increased inter na tion al isa tion, is a suited gauge for what the best, ‘needed’ 
crime control and/or poli cing strategies should be. Viewed together with Norway’s de facto 
place in the hier archy vis- a-vis the EU, there are, argu ably, chal lenges to Norway’s external 
sover eignty.
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Norwegian police are the police of Norway, and ‘the police’ means those employed in the 
Norwegian police force. There are, however, complic at ing factors. The follow ing concerns 
the prac tical cooper a tion with the police of other coun tries.

There are two main types of cooper a tion. The first, in crim inal matters, primar ily consists 
of mutual judi cial assist ance, includ ing trans mis sion of cases between the courts in differ ent 
coun tries, extra di tion for prosec u tion or execu tion of punish ment, includ ing arrest decisions, 
confis ca tion and fines, and to some extent the harmon isa tion of crim inal law.1 The second, 
in police work, may take the form of joint invest ig a tion, joint patrolling or liaison officer 
cooper a tion. The two types are, however, not completely distinct. In Norway, the judi cial 
author it ies are the courts, the public prosec utor and the chiefs of police. This may not be 
the same in the legal systems of other coun tries: Norway, unlike most other European coun-
tries, has its prosec u tion author it ies partly inter twined with its police. Police cooper a tion 
thus prob ably involves cooper a tion with coun tries where also the judi cial author it ies are not 
involved. This divi sion may become blurred when the police’s ability to make requests more 
directly outside the judi cial author it ies, is increased (e.g. from the previ ous formal requests 
for access to data on crim in als, to the Prüm cooper a tion giving direct access to other national 
systems). It is not blurred in the sense ‘hard to determ ine’, but because it may reduce the 
amount of mater ial that is off limits. The state may, of course, change the areas of respons-
ib il ity and duties of state organs as it pleases. This may, however, have implic a tions for 
persons on whom data is exchanged, as regards – for example – when they will get the 
proced ural safe guards connec ted to being crim in ally charged.

Most police work is not coer cive or oper a tional, but some form of inform a tion exchange, 
between police and indi vidu als, or between police (some times across borders). This is there-
fore the first type of police cooper a tion dealt with in this part of the book. It is followed by 
police cooper a tion through liaison officers follows, before the more oper a tional cooper a tion 
is discussed. As in Part I, in Part II I will address two specific research ques tions (in 
Chapters 14 and 15 respect ively) this factual present a tion and discus sion.

Among the few legis lat ive changes considered neces sary follow ing the Schengen 
Cooperation, were 1) regu lat ing foreign police author ity, which in Norwegian territ ory was 
unreg u lated in the Norwegian Police Act prior to 2001, and 2) remov ing the regu la tions 
concern ing Norwegian border control, as the Schengen Cooperation prohib its such control 
(art.5 [1]). Immigration control was still a vital concern, but then to a greater extent had to 
be carried out in urban areas (1988 Immigration Act sect.44). External border control 
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compet ence was also changed, as the CISA rules that only police person nel may perform 
such control. Such compet ence had to be deleg ated to the milit ary person nel guard ing the 
borders.2 The arrange ment on the partial police author ity deleg ated to the milit ary forces on 
the Norwegian-Russian border was insuf fi cient accord ing to the relev ant Schengen eval u-
ation, and neces sit ated a new para graph in the 1995 Police Act sect.20. Also, the SIS Act 
with its personal data rules apply ing to the pertin ent data bases, was enacted. The Ministry 
argued, however, that the legis lat ive change was not neces sary because of the Schengen 
member ship, but primar ily because the require ments of legal bases of public action had 
become stricter around the turn of the millen nium than in the 1950s when the border- 
arrange ments were made.3 A few amend ments took place subsequently, such as one in 2012 
on deleg at ing Norwegian police power to foreign police (PA sect.20a). This will be dealt 
with below.

 2 Some years later, the legis la tion concern ing control of the border with Russia was amended signi fic antly, and 
resul ted in the 2005 Directive (05.08.2005 no.852).

 3 Ot.prp.nr.31 (2000–2001):8.



The purpose of police work in the Police Act sect. 1 is unchanged in cross- border oper a-
tions: it aims to safe guard citizens’ secur ity under the law, and their safety and welfare in 
general. To achieve this, the police have various prevent ive and oper a tional resources at 
their disposal.

In Part I, the agree ments, and the process of enter ing into them, were intro duced. Some 
details on how these meas ures developed will now be given, to show how they have changed 
since the initial agree ments Norway signed. This chapter explores police cooper a tion 
through inform a tion exchange and analysis. Chapter 10 deals with the actions that may 
follow a hit in the inform a tion data bases. Chapter 11 analyses which actions may or must be 
taken regard ing inform a tion exchange data bases. Chapter 12 gives an account of the liaison 
officer arrange ment, which is an ‘in between’ form of cooper a tion. Chapter 13 deals with 
foreign law enforce ment on the territ ory of other states, i.e. oper a tional cooper a tion such as 
hot pursuit and controlled deliv er ies. Chapter 14 exam ines joint oper a tions and special 
inter ven tion units.

Informal inter na tional police cooper a tion such as sharing wanted notices by means such 
as mail or phone has been taking place for a long time.1 The exchange of inform a tion –by 
simply talking to another police officer at an inter na tional seminar or on the phone, or 
discuss ing people, trends, impres sions, etc. – may happen without any legal basis, as long as 
the conver sa tion does not involve breaches of profes sional secrecy. Confidentiality will often 
be waived in the interests of invest ig at ing, prevent ing or avert ing a crim inal offence.2 The 
main changes brought by the inter na tional cooper a tion mech an isms and instru ments may 
be said to be tech nical systems (tech nical solu tions, expedi ence, etc.); access ib il ity; and the 
polit ical will or pres sure to use the systems.

While Norwegian Schengen member ship did not neces sar ily imply new forms of cooper-
a tion meas ures for the police, it did imply form al isa tion. Perhaps at least as import ant as the 
cooper a tion, were the data protec tion regu la tions concern ing such work, and cooper a tion 
that had previ ously taken place inform ally. Informal cooper a tion lacked trans par ency, data 
protec tion and over sight, either from the state polit ical author it ies, data protec tion bodies, 
or the public. Police cooper a tion involving inform a tion regis tra tion, and exchange between 
various crime control actors, will raise issues concern ing indi vidual rights. There are an 
increas ing number of data bases contain ing personal data on a wide range of people. Many 
differ ent police and prosec u tion actors, from many coun tries, have access to these systems. 

9 INfoRMATIoN ExChANgE ANd 
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 1 E.g. Joubert and Bevers 1996:27–9.
 2 PA sect.24(1) with refer ence to the CPA sects.61a–61e; PRA sect.22–29; Public Adm. Act sect.13–13f.
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Swifter inform a tion exchange between the police of several coun tries may chal lenge the 
ability of indi vidu als to access personal data, and, as we will see, the increas ing number of 
data bases, makes it more diffi cult for indi vidu als to know whether and/or where infor-
mation may be stored about them. Data protec tion, access to data, reten tion periods and 
dele tion of data are governed by several sets of rules,3 both nation ally,4 within the various 
instru ments them selves,5 within general regional ‘frame works’,6 or at the EU level (e.g. the 
Data Protection Framework Decision).7

The object ives of Norwegian police work should as far as possible be achieved through 
“inform a tion, advice, order or warning or by taking regu lat ory or prevent ive action” (Police 
Act sect.6(1), Police Directive sect.3-1). This means as far as possible without coer cive 
meas ures, under stood as phys ical inter fer ence with a person or prop erty (PD sect.3-2). The 
focus of EU meas ures on poli cing has also been on facil it at ing the gath er ing, trans fer, 
analysis and exchange of inform a tion. There is, however, a close connec tion between 
inform a tion- related and oper a tional police work: if a Norwegian police officer gets a hit on 
a wanted person in the Schengen Information System (SIS) when search ing for a stolen 
vehicle this person is in posses sion of, this ‘inform a tional’ police activ ity will prob ably lead 
to an arrest. There may be several situ ations where sharing and compar ing data between law 
enforce ment author it ies are relev ant or neces sary. Examples would include solving cases by 
identi fy ing persons in the DNA or AFIS data base of another member state (MS), linking 
unsolved crimes to other unsolved crimes in differ ent MS and to the same (as yet uniden ti-
fied) person, etc.

9.1 INfoRMATIoNAL PoLICE WoRk IN NoRWAy

The point of depar ture is the Norwegian legal basis for inform a tion gath er ing and exchange. 
Police inform a tion- gath er ing does not need a legal basis unless such gath er ing means 
invad ing a person’s privacy, accord ing to the prin ciple of legal ity, which protects indi vidu als 
from ille git im ate govern mental inter fer ence.8 This prin ciple, based in Norway on the 
Constitution (sect.96). ECHR art.8,9 requires public author it ies inter fer ing with an indi-
vidual’s private and family life to have a legal basis, in addi tion to the action being “neces-
sary in a demo cratic society” with regard to e.g. preven tion of crime or the protec tion of the 
rights and freedoms of others (art.8[2]).10 The ‘neces sary in a demo cratic society’ criterion 
recurs in the legal instru ments giving the EU or national law enforce ment agen cies access 
to inform a tion systems, as a limit a tion on their involve ment in cross- border crime- fight ing. 
All the European police cooper a tion instru ments adhere to the ECHR. The ECtHR has 
estab lished that “neces sary” indic ates that there is “a press ing social need”. This does not 
mean ‘indis pens able’, but neither does it mean some thing weaker, such as ‘admiss ible’, 

 3 Now PDA and The Police Registration Act (Prop.114 L (2012–2013)).
 4 Such as in the SIS Act, the Personal Data Act and the Criminal Register Act.
 5 E.g. within the Europol Regulation, and in the CISA, etc.
 6 Such as the Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data 

(Innst.S.nr.229 (1996–1997):41; 43).
 7 de Moor and Vermeulen 2010a:106; [2008] OJ L 350/60.
 8 See e.g. Andenæs 1998:176–180; Lund 1996:72–3; 302–304; Eckhoff and Smith 2006:ch.23.
 9 The Convention is Norwegian law, prevail ing over other Norwegian legis la tion (Human Rights Act 1999, 

sect.3).
10 See e.g. Arai 2006; Heringa and Zwaak 2006.
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‘ordin ary’, ‘useful’, ‘reas on able’ or ‘desir able’.11 There are several legal bases for such 
encroach ments, even when the Norwegian police do things that other wise would be illegal. 
The Criminal Procedure Act allows searches (ch.15); concealed video surveil lance and tech-
no lo gical track ing (ch.15a); seizure (ch.16); commu nic a tion control (ch.16a) and other 
audio surveil lance of conver sa tions by tech no lo gical means (ch.16b). In some situ ations, 
these meas ures can be used prevent ively (ch.17b). The Police Act also gives legit im ates such 
coer cive meas ures as phys ical searches to estab lish iden tity (sect.10).

Perhaps the most import ant legal regu la tions, espe cially as regards inter na tional police 
inform a tion exchange, concern the collec tion and storing of inform a tion. Information can 
be stored by the police, but when compu ter ised and registered, strict limit a tions apply.12 
The regu la tions govern ing the exchange of inform a tion involving judi cial meas ures, and 
that of inform a tion exchanged by other law enforce ment author it ies, followed in a 2013 
Directive.13 The general legal basis for the exchange of inform a tion with foreign author it ies 
is in the Act concern ing police regis ter ing (Police Register Act, PRA)14, where section 22 
regu lates all such inform a tion exchange outside the SIS Act.15 PRA sect.22 allows the 
distri bu tion of inform a tion to foreign author it ies when neces sary in a specific crim inal case 
(at the invest ig at ive, prepar at ory, proced ural, execu tion, follow- up or controlling stage, cf. 
sect.26), or to prevent crime (sect.22[1]).

Part 12 of the wide- ranging Directive on Police Registers covers inform a tion exchange 
under foreign legal Acts, cf. PRA chapter.16 The Directive’s chapters 70–73 concern the 
main police inform a tion exchange instru ments (Eurodac; the ‘Swedish Initiative’; the Prüm 
regu la tions; and the VIS).17 All the cooper a tion mech an isms, except chapter 72 (Prüm) and 
the DNA regu la tions have been in force per 01.07.2014. Note that the Act does not apply 
to the Schengen inform a tion exchange regu lated by the SIS Act. An in- depth analysis of the 
Norwegian regu la tions, includ ing the Police Registration Act, as concerns the police’s 
ability to share data with foreign law enforce ment author it ies (and the relev ant limit a tions) 
has been made by Kvam.18 Compared to his work on this subject, the follow ing is more 
concerned with the inter na tional possib il it ies for the Norwegian police. The focus here is 
there fore on foreign or inter na tional regu la tions; the Norwegian regu la tions will only be 
referred to when neces sary. The Norwegian discus sions on who in the police may carry out 
inter na tional inform a tion exchange are also analysed.

9.2 ThE SChENgEN INfoRM A TIoN CooPER A TIoN

The Schengen Information System II (SIS) is a data base avail able to the police and immig ra-
tion author it ies of Schengen member states. It is designed “to main tain public policy and 
public secur ity, includ ing national secur ity, in the territ or ies of the Contracting Parties” (CISA 
art.93). This purpose should be seen in context with art.39 when the SIS is employed for 

11 E.g. Handyside v. UK (1976 1 737)§ 48; Karanja 2008:114.
12 See Wold 2004 ch.6.2.
13 Forskrift om internas jon alt samarbeid i straf fe saker (2012).
14 Lov 28.05.2010 no.16.
15 Prop.97 LS (2011–2012).
16 See also the forarbeid Ot.prp.nr.108 (2008–2009).
17 Ch.70:(Eurodac) [2008] OJ L 350/60; Ch.71: [2006] OJ L 386/89; Ch.72:(Prüm cooper a tion) [2010] OJ 

L 238/1:ch.73: [2008] OJ L 218/129.
18 Kvam 2014.
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police purposes, under lin ing the oblig a tion to assist the other Schengen member states in the 
preven tion and detec tion of crim inal offences, i.e. what may be termed general police work.

The SIS was perceived as neces sary for common external border control, and to main tain 
effi cient police cooper a tion in the Schengen Area.19 It served the addi tional purpose of 
giving the controlling author it ies the tools to carry out invest ig a tions and crime control, 
provided certain require ments were met.

Schengen inform a tion and intel li gence gath er ing cooper a tion meant nothing qual it at-
ively new in Norway, as shown above. The legal basis for such inter na tional exchanges 
existed in the Act Relating to Criminal Registration (straf fere gis trer ingsloven). International 
police requests for inform a tion would go via Interpol; it would often take several weeks to 
get an answer.20

The SIS is much like an ordin ary Norwegian police register. Like the Norwegian Police 
Registration Act (sect.4), the Convention contains clear require ments as to the purposes for 
regis tra tion (arts.94, 95–100) (I return to these imme di ately in the next para graph). 
Registration must also be in accord ance with the general purpose of the Convention, in other 
words, art.94: “to main tain public policy and public secur ity, includ ing national secur ity”.21 
The latter article also gives an exhaust ive list of the personal details that may be registered.

The Swedish Initiative Decision of 2006 amended the Convention (art.39 nos.1–3 and 
art.46). The Decision was Schengen- relev ant, and thus applied to Norway. From July 2014, 
it was regu lated in Norwegian law by the Police Register Directive (ch.71). A new devel op-
ment was that the member states were to exchange inform a tion using all exist ing chan nels, 
and share inform a tion spon tan eously with compet ent author it ies in other member states 
when “there are factual reasons to believe” that this may “assist in the detec tion, preven tion 
or invest ig a tion” of crimes listed in art.2 of the European Arrest Warrant (EAW).22 A 
further proviso was that the exchange should accord with the law of the provid ing state, and 
“with what is deemed relev ant and neces sary for the success ful detec tion, preven tion or 
invest ig a tion of the crime or crim inal activ ity in ques tion” (art.7[1–2]). There are also regu-
la tions to exped ite response times.

The Decision clearly states that it does not impose any oblig a tion on member states to 
gather or store inform a tion to assist the law enforce ment or judi cial author it ies of other 
member states, or on ag state receiv ing a request for inform a tion to carry out coer cive meas-
ures because of it.23 As an agree ment between member states, this is quite a straight for ward 
inter na tional instru ment, prom ising a heightened level of inform a tion and intel li gence 
oblig a tion. It is less intrus ive (sover eignty- wise) than the mech an isms involving ‘supra na-
tional hubs’ such as Europol. The Decision repeals the provi sions of CISA art.39(1–3) 
relat ing to exchange of inform a tion for the purpose of conduct ing crim inal invest ig a tions or 
intel li gence oper a tions.

In the early 2000s, a new gener a tion SIS was planned, both to meet tech nical diffi culties 
arising from the expec ted EU expan sions of 2004, and the need for more SIS func tion al ity, 
such as the inclu sion of biomet ric data like photos and finger prints, and the inter link ing of 
alerts (e.g. a stolen car linked to a missing firearm used in a robbery). In 2005, the Prüm 
Treaty was signed. Increased oper a tion al isa tion of police compet ences, and the start- up of 

19 Ot.prp.nr.56 (1998–1999):52.
20 Fijnaut 2010:116.
21 Ot.prp.nr.56 (1998–1999):59–60.
22 [2006] OJ L 386/89 art.6(1); 7(1).
23 Op.cit. preamble (3–5).
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SIS II took place in 2007. Before that, because of anti cip ated delays in SIS II, the inter me-
di ate SISone4all was adopted.24

The Norwegian SIS Act concerns police cooper a tion within the SIS system ‘in Norway’, 
and applies only to Norwegian use of this inform a tion. It involves, however, both inform a-
tion registered by Norwegian author it ies, and the use of foreign data by them.25 The 
Schengen system is based on mutual trust between the states, and hence the police, on every 
level. A precon di tion for Norwegian ‘surrender’ of author ity has been that the control of all 
police meas ures ulti mately remains Norwegian; this ensures that no action is in breach with 
Norwegian legis la tion. This is most import ant in the case of requests for coer cive action 
from foreign police, which would be prohib ited by the prin ciple of legal ity in Norwegian 
law. This also follows from the SIS Act sect.5(3), imple ment ing CISA art.95(2), that makes 
Kripos respons ible for examin ing the legal basis of the request ing state. It also follows from 
the CISA art.95(2), but not from the SIS Act, that Kripos or the national agency respons-
ible shall, when in doubt, consult the other states involved, to make sure the require ments 
of legal ity are met in the request ing state.26

9.2.1  The schengen informaTion sysTem (sis)

The Schengen Information System consists of one central refer ence data base (C.SIS) situ-
ated in Strasbourg, which is run and main tained by a common support func tion. Each 
Schengen member state also has a national SIS data base (the N.SIS data bases) oper ated 
and controlled by the national SIRENE office; in Norway, it is located within Kripos. 
Searches take place directly in the C.SIS data base, but the N.SIS exists both to commu-
nic ate tech nic ally with the central data base, and to main tain control over all inform a tion 
registered by national author it ies.27

The data and inform a tion proced ure is decent ral ised in the SIS, meaning that, an officer 
in any police district may register an alert in the system, regard ing, for example a missing 
person or stolen firearm. The alert must, however, be checked by the SIRENE office before 
it is trans mit ted to the C.SIS in Strasbourg. Data may only be registered by an offi cial who has 
had such a compet ence in the national system. In Norway, only police officers with public 
prosec utorial compet ence may register an alert on an arrest (the SIS Directive sect.1–2). 
SIS is imple men ted as part of the national search register ELYS, and the Norwegian police 
struc ture. This means that any search in ELYS will gener ate an alert, if relev ant inform a tion 
is contained in the SIS data base.

9.2.2  sis conTenTs, access and processing rules

SIS is primar ily a search register. Originally, this was its only func tion: it allowed compet ent 
author it ies to register and search in vast numbers of hits on people and things.28 SISII has 
developed into a more invest ig at ive data base, includ ing more diverse data – more like 
traditional national police data bases.

24 Council Document No. 15801/06, pp.14–16.
25 Op.cit.:119.
26 This should have been regu lated in the Norwegian SIS Directive, but this never happened (Berg 2011 note 19 

to sect.5).
27 St.prp.nr.44 (2007–2008):2.
28 According to a press release from the EU Commission, there were approx im ately 45 million hits in the system 

during spring of 2013 (http://europa.eu/rapid/press- release_MEMO-13-309_en.htm [06.01.14]).

http://europa.eu/rapid/press-release_MEMO-13-309_en.htm
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The rules of regis tra tion and search in the data base are strict, and limited to partic u lar 
purposes, which are listed. Data referred to in art.94 no.2 (persons for whom an alert has 
been issued; objects referred to in art.100; and vehicles in art.99), may be registered for the 
purposes specified in articles 95–100 (the Norwegian SIS Act, sects.5, cf. 6–9). These 
involve: wanted persons for arrest or extra di tion; third country nation als who have been 
refused re- entry into Schengen; missing persons or persons who should be placed in police 
custody; people who are to be summonsed, or are required as witnesses in connec tion with 
crim inal proceed ings; data on vehicles or persons for purposes of surveil lance; data on things 
subject to seizure or needed for use as evid ence in crim inal proced ures. These purposes are 
accom pan ied by addi tional require ments, concur rent in Norwegian law in the SIS Act 
sects.7–10, as regards the actions requir ing to be taken by foreign police, or by Norwegian 
police. Norwegian police are encour aged to check SIS whenever, for instance, they stop and 
check someone on the street. Personal data (name, date and year of birth, address or place 
of work) may be reques ted from Norwegian citizens if there a need to do so (CPA sect.333 
and Police Act sect.8). If people seem foreign and “the time, place and situ ation give grounds 
for such a check”, police officers also have a respons ib il ity to carry out the state’s (border) 
control of immig rants and foreign ers on the territ ory, which may include a search in SIS.29

9.2.2.1 Access and control

One of the innov a tions result ing from Schengen cooper a tion was the move from mostly 
cent ral ised contact between national police author it ies to direct commu nic a tion between 
offi cials on local levels (through inform a tion exchange and data bases searches). Nevertheless, 
only a limited number of indi vidu als have access to inform a tion in the SIS when they 
perform certain police tasks. The group consists (in Norway) solely of certain Norwegian 
author it ies, and Kripos is still the general national contact point for Norwegian police in 
their deal ings with foreign coun tries. If a foreign request concerns registry inform a tion, 
Kripos must handle the request; this rule applies to all other foreign requests for police 
cooper a tion. Requests from Norwegian police to Interpol or national Interpol agen cies also 
have to be sent through Kripos. The ordin ary police may, however, exchange inform a tion 
directly with foreign police when such exchange is unob jec tion able.30 Special rules apply 
between the Nordic coun tries.31

National author it ies have owner ship only of data they them selves have registered, even 
when there are obvious errors, such as incor rect regis tra tion of someone’s gender (SIS Act 
sects.2, 5 and 24). Such limit a tion of both regis tra tion and access was insisted on by the 
Ministry as an import ant safe guard during the consultat ive rounds on the SIS Act.32

29 Art.21 of [2006] OJ L 105/1.
30 Forskrift om internas jon alt samarbeid i straf fe saker (2012) sects. 32–33.
31 Nordic Agreement on Mutual Legal Assistance (Nordic MLA 1974) and Nordic Police Cooperation Agreement 

(2016 ANPC). Nordic police rela tions are to a far greater degree built on direct contact outside inter na tional 
chan nels (Kleiven 2012b).

32 The request from the Customs author it ies to have direct access was refused at the time. It is notable that this was 
changed some ten years later by a legis lat ive decision in 2010 (Prop.94 L (2009–2010), Innst.310 L (2009–
2010), Lovvedtak 61 (2009–2010)), but the change has not yet entered into force (June 2014). The custom 
officers’ access is deleg ated to them both because the Customs Norway and the Ministry of Finance argued that 
many other Schengen member states had direct access to customs author it ies, and because Customs plays an 
import ant role in the controlling of the borders (espe cially immig ra tion control). Delegating ‘border control’ 
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The general rules of access follow from the CISA itself, but the struc tures and arrange-
ments of member states’ legal and admin is trat ive systems regu late access nation ally. 
Norwegian access rules follow in the SIS Act. While the ordin ary police have direct access 
to searches in the SIS (sect.12), this only applies to author ised offi cials, when perform ing 
border control or “other control” func tions ([1]a and [2]). The exhaust ive list in sect.12(1) 
includes such offi cials; the public prosec utors; parts of the immig ra tion author it ies; and 
author it ies respons ible for vehicle regis tra tion.

Other police author it ies may request inform a tion from the register when carry ing out 
forms of control other than border control (sect.13[1]b).33 The prin ciple of neces sity is 
embed ded in both sections: inform a tion may only be accessed when it is neces sary to carry 
out a specific task. This means, for example, that a police officer cannot search for or use 
inform a tion for unre lated purposes: SIS should not be randomly searched to see if some-
thing inter est ing turns up. The national SIRENE office with the central respons ib il ity for 
regis ter ing and controlling the Norwegian data entries into SIS is in Kripos headquar ters.

International organ isa tions also have access, either directly, or via national author it ies as 
in the case of liaison officers, based for example on CISA art.47 and on the EU Framework 
Decision of 2003.34 A national police officer accesses data follow ing the normal, national 
proced ures, but the inform a tion retrieved may be used in an inter na tional forum or mech-
an ism. Europol also has access to the SIS (CISA art.101A).35 Access is search- only, is 
purpose- limited, and restric ted to certain types of data. This implies regis tra tions based on 
CISA arts.95, 99 and 100, which are strictly police resources, not admin is trat ive resources 
such as immig ra tion regis tries. Only author ised Europol and Eurojust staff may perform 
searches. Europol may not use inform a tion from the SIS without the consent of the member 
state involved. The use itself, given consent, is subject to Europol regu la tions alone, and not 
depend ent on any national rules (art.101A nos.3;4). Europol may make use of the inform-
a tion within their compet ences (art.88 TEU), although sharing inform a tion with third 
coun tries or organ isa tions is also subject to member state consent (no.4).

Eurojust’s access to the SIS (art.101B)is even more restric ted: it is limited to national 
members of Eurojust – in other words, staff employed at Eurojust are excluded – and to 
fewer types of inform a tion than Europol can access – only inform a tion registered on the 
basis of arts.95 and 98 (persons wanted for arrest for extra di tion purposes, for prosec u tion, 
or as witnesses). Use of the retrieved data is governed by Eurojust regu la tions.

As a control measure enabling trans par ency, all searches in the SIS must be elec tron ic ally 
registered; this applies to national searches and those of Europol and Eurojust (art.103).36 One 

func tions to the customs officers because of the police’s ‘inab il ity’ to perform inter na tional borders control, brings 
a some what odd blur ring of compet ences. The differ ences between the two offices become less clear, and chal len-
ging when the customs officers, to a greater and greater degree, also in Norway, become armed. The change seems 
to have been sugges ted as a result of the long- term failure of imple ment a tion of the SIS II, see Prop.94 L 
(2009–2010) ch.2. SIS II entered into force in April 2013, many years after the insuf fi cien cies of SIS I were clear.

33 The list in sect.13(1) includes a) the police and customs author it ies and the Coast Guard when perform ing 
border control: b) police and customs author it ies when perform ing control other than border control, and the 
Coast Guard when perform ing tasks other wise done by police and customs author it ies; c) the public prosec utors; 
d) immig ra tion author it ies in cases as mentioned in sect.12(1) c; road manage ment author it ies in cases as 
mentioned in sect.12(1) d; f) the Ministry and the Police Directorate when exer cising super ior author ity.

34 [2003] OJ L 67/27.
35 An exten sion by Council Decision 2005/211/JHA ([2006] OJ L 256/18).
36 Other control meas ures include the oblig a tion to ensure data and access protec tion cf. art 118; and allow ing the 

Joint Supervisory Body control (JSB [101A]).
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issue raised regard ing these organ isa tions’ use of the SIS, is the possib il ity that the initial restric-
tions might be sidestepped. Europol and Eurojust might cooper ate with third parties and apply 
their own regu la tions, using inform a tion retrieved from SIS, in ways not origin ally inten ded.37 
This could even lead to ‘ille git im ate coup ling’ of inform a tion from the SIS to other inform a-
tion data bases (e.g. Europol’s own inform a tion and analysis data bases) or forums these agen-
cies have access to – unlike the ‘primary’ users (i.e. the member states’ police). This problem is 
acknow ledged, and a solu tion is sought to it, in articles (101A [6b] and B [4]), which prohibit 
connect ing or trans fer ring data from the SIS to any other computer system, unless, in the case 
of Europol, such use is allowed accord ing to para graphs 4 and 5 of the same article.

While the SIS is primar ily is a tradi tional police inform a tion data base, the EU police and 
prosec u tion bodies also have access to a large body of inform a tion from the police and 
immig ra tion author it ies of the Schengen member states. The easier access and exchange 
that now exists within the same data system indic ate a major change from the old slow inter-
na tional processes. While there may have been informal exchanges, which were possibly 
more effi cient, the notori ety is better. The new systems may make access more equal because 
it is less depend ent on police officers knowing each other.

9.2.2.2 Registration of data on persons and objects

I will now examine the police’s use of the SIS to obtain evid ence, or inform a tion in invest-
ig a tion or intel li gence work. Immigration control is an import ant part of SIS inform a tion 
exchange, and partly a police task. The inter op er ab il ity between immig ra tion related data 
and police use is discussed in ch.9.3.2. The meas ures that may be applied and reques ted are 
explored in depth after an over view of the kinds of data that may be registered.

Information on persons (alerts) may in certain situ ations be registered in the SIS to 
achieve the aims detailed in the CISA arts.94(1) cf. 100/the SIS Act sects.5 cf. 7. Such cases 
are when indi vidu als:

• (CISA art.94 no.1, SIS Act sect.7 no.1) are wanted for arrest and extra di tion;
• (no.2/no.2) are to be refused entry, in accord ance with the Immigration Act sects.66 

(a–c;e–f);67–68;
• (no.3/no.3) are missing, or should be taken into custody because they consti tute a 

threat to them selves or others;
• (no.4/no.4) are the object of admin is trat ive tasks which make it neces sary to find out 

where they live, serve them with subpoenas, or require them to stand trial;
• need to have a verdict pronounced against them;
• are wanted in rela tion to a custodial sentence.

It is volun tary for each state to decide whether to register a person on these terms, depend ing 
how import ant the case is. Registrations must be in accord ance with national legis la tion.

The only data that can be registered in the SIS on a person, cf. SIS Act sect.6(1) and 
CISA art.94 no.3 (in the SIS Act’s succes sion) is:

a) surname and given names, with any aliases entered separ ately;
b) place and date of birth;

37 See e.g. Boehm 2012b:162 ff.
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c) any perman ent phys ical char ac ter ist ics ;
d) sex;
e–f) photos and finger prints;
g) citizen ship;
h) whether the person concerned may be armed, violent or have escaped;
i) reason for the alert;
j) the author ity that has registered the alert;
k) the decision motiv at ing the alert;
l) action to be taken, i.e. arrest or protect ive custody;
m) links to other alerts registered in the SIS in accord ance with SIS Act sect.9a;
n) the type of offence in ques tion, when applic able (e.g. robbery).

Unlike Norwegian law, CISA art. 94 no.3 (last para graph) allows regis tra tion of sens it ive 
personal data, such as crim inal convic tions or sexual orient a tion. Such data must be care fully 
protec ted if it will be processed auto mat ic ally. The CISA art.92 no.3 formu la tion was not 
included in Norwegian law, to exclude the possible inter pret a tion that other inform a tion 
not partic u larly mentioned could be registered.38

Data on objects may have alerts registered on them in the SIS when the object is sought 
for seizure or use as evid ence in crim inal proceed ings, cf. SIS Act sect.9 and CISA art.100 
no.1. These data “shall” be registered in the SIS, although this is not an oblig a tion for the 
Norwegian author it ies. The SIS Act. sect.6(2) states that data “may” be registered in the 
case of the follow ing:

a) motor vehicles with a cylin der capa city exceed ing 50 cc, boats and aircraft;
b) trail ers with an unladen weight exceed ing 750 kg, cara vans, indus trial equip ment, 

outboard motors and contain ers;
c) fire arms;
d, e, f, h) blank offi cial docu ments, iden tity papers, vehicle regis tra tion docu ments or 

number plates, bearer bonds or credit cards which have been stolen, misap pro pri ated or 
lost;

g) bank notes with their registered numbers (in the CISA litra f, the bank notes should be 
suspect);

The SIS Act does not, in the categor ies in litri a–c, contain the phrase “which have been 
stolen, misap pro pri ated or lost”. This implies that such vehicles or fire arms may be registered 
only if the alert accords with the require ment concern ing purpose (for seizure or use as 
evidence) and if the case calls for regis tra tion (neces sity, SIS Act sect.5[1]).

The list of categor ies, the data within the categor ies, and the access restric tions have been 
amended several times since the initial Schengen Convention. It has been exten ded to 
include, for example, boats, aircraft, indus trial equip ment, credit cards and licence plates. 
The most signi fic ant amend ment was perhaps when biomet ric data – photos and finger-
prints – were included in SIS.39 Although such inform a tion, as seen above, has long been 
included in Norwegian police data bases, there have been data protec tion concerns about its 
inclu sion in the SIS, because of possible mismatches due to possible errors, and also because 

38 Ot.prp.nr.56 (1998–1999) pt.6.4.3.4.
39 See further discus sions on the SIS II in immig ra tion rela tions in Peers 2011:203–8.



108 EU regulations and their impact on Norway

it may lead to the regis tra tion in police data bases of people, such as immig rants or witnesses, 
who are not suspec ted or convicted of crime. One restric tion is that photos and finger prints 
can only be used to confirm the iden tity of a person who has already led to a hit based on 
other inform a tion; thus the police cannot, for example, use a finger print as the only search 
‘word’. There are, however, plans to make photos and finger prints ‘first- hand’ iden ti fi ers, to 
make iden ti fic a tion more precise.40

The SIS II Regulation also changed MS oblig a tions regard ing the regis tra tion of immig-
rants. Where someone is considered a threat to public policy, or public or national secur ity, 
it is mandat ory to issue an alert in the SIS, in other words, this “shall”, rather than “may” 
be done, the latter remain ing an option for regis tra tion for other poli cing purposes 
(art.24[2]). The threshold of suspi cion regard ing inten tion to commit serious crimes has 
also been lowered, from “clear evid ence” to “clear indic a tions” (2[b]).

Schengen cooper a tion implied, as we have seen, a form al isa tion of exist ing police cooper-
a tion meas ures, includ ing inform a tion exchange. This may also be seen in the long- stand ing 
Nordic police rela tions: it contin ues in ch.12.2 of the Nordic Police Cooperation Agreement 
of 2012 that all wanted notices sent between the Nordic police shall be exchanged in 
accord ance with the Schengen cooper a tion, the EAW or/and the EAW Association 
Agreements with Norway and Iceland when these are in place. Wanted notices shall also 
accord with the Nordic Arrest Warrant. The require ments are the same for these instru-
ments as in the Schengen cooper a tion.

9.2.2.3 Interlinking of alerts

Interlinking of alerts was initially prohib ited in the SIS. If, for example, a police officer got 
a hit indic at ing a person was wanted for an armed robbery, it was not permit ted to have links 
from the ‘wanted’ hit to missing bank notes and stolen travel docu ments from the robbery, 
although these would have separ ate alerts in the system. Such inter link ing is common prac-
tice in Norwegian police registers.41 Linking may only take place if there is a clear oper a-
tional need for it. Interlinking does not affect access compet ence, the meas ures that are 
reques ted taken for each hit, or the limit a tions on dele tion.42 Data may not be stored for 
longer than the specific case requires because a piece of inter linked data could still be useful. 
If, for example, a missing person is found, but the stolen vehicle used for the kidnap ping is 
still missing, the data on the person must be deleted (CISA art.112). There is no clear 
defin i tion in the Norwegian forarbeid of what “a clear oper a tional need” means, although 
this require ment is said to be stricter than the ordin ary require ment of neces sity. The 
Ministry of Government Administration and Reform argued that there should be clear 
guidelines for when there was such an oper a tional need. The Government agreed, but 
considered it would suffice to give such guidelines in an instruc tion. Such an instruc tion, or 
amend ment to the present SIS Directive, has not been made.43 Since the vehicle regis tra tion 
author it ies and the customs author it ies, for example, have partial access to the SIS, it was 
import ant to make clear their compet ences had not widened, despite the possib il it ies for 
inter link ing. One could imagine a scen ario in which the vehicle regis tra tion author it ies 

40 St.prp.nr.44 (2007–2008):2; Article 22 of the [2006] OJ L 381/4.
41 Kvam 2008:142.
42 [2006] OJ L 381/4 art.37; SIS Act sect.9a.
43 Ot.prp.nr.38 (2007–2008):14.
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(VRA) did a search for a vehicle when regis ter ing it on the national data base, and got a hit 
on the car as stolen, wanted for evid ence because it had been used in a robbery, and linked 
to several suspects. The VRA are only allowed access to inform a tion about the vehicle, to 
check whether it is stolen or missing (SIS Act sect.12[1]d;[2]). It is up to the member states 
to create links in accord ance with the SIS Regulation and their national legis la tion. This 
means that, for example, the Maltese police could have created links between a car, a stolen 
firearm, and a doctor wanted for arrest for perform ing abor tions (which is illegal in Malta). 
Performing abor tions is legal in Norway, so the Maltese link is incom pat ible with Norwegian 
law. It would then be up to the Norwegian author it ies (Kripos’s SIRENE) to ensure, (by 
flag ging it as unac com plish able) that Norwegian SIS users did not access this link.

9.2.2.4 Transmitting addi tional inform a tion

These are the basic rules concern ing data regis tra tion, searches and access. There are, 
however, various kinds of inform a tion that is relev ant during an invest ig a tion.

Although SIS contains more inform a tion than a simple hit/no- hit system, addi tional 
inform a tion cannot be registered in the data base. There are, however, rules on trans fer ring 
such inform a tion, with specific limit a tions. Such types of addi tional inform a tion are listed in 
CISA art.95 no.2a–e and art.99 no.4a–g, includ ing data on persons or objects involved in 
crime (which author ity issued the alert; the nature and clas si fic a tion of the offence; the 
circum stances of the crime; etc.). Transmission of such inform a tion is subject to two require-
ments: 1) supple ment ary inform a tion must only be used for the purpose the inform a tion 
was given for, and 2) such trans mis sion must be neces sary to achieve that purpose. The SIS 
Act (sect.11) only partly regu lates trans mis sion of supple ment ary inform a tion, while refer-
ring to the limits set out in the CISA. Since the trans mis sion is of inform a tion that cannot 
be trans ferred directly under Schengen regu la tions, in Norwegian law it is subject to the 
regu la tions in the Acts relat ing to crim inal regis tra tion and to personal data.44 Only Kripos 
can trans mit such addi tional inform a tion. Since SISII, both Nordic and European Arrest 
Warrants (EAWs) may be registered in the SIS after SIS II.45 Such inform a tion would 
previ ously have needed to be exchanged bilat er ally between member states.

One reason for not allow ing such addi tional inform a tion in the SIS is that it partly 
consists of data from the police’s working registers. Rules on indi vidu als’ access differed 
between the various registers: indi vidu als may not claim access to police working registers, 
but they are entitled to such SIS-access accord ing to SIS regu la tions. Data protec tion and 
other rules regard ing such inform a tion are regu lated outside the Schengen cooper a tion, by 
national legis la tion; in the case of Norway, in the Act concern ing the regis tra tion of data in 
crim inal cases.46 This means, of course, that there may also be differ ent rules on profes sional 
confid en ti al ity and data protec tion within the cooper at ing member states.

Several police districts and entit ies initially ques tioned how far they would need to check, 
say, the grounds for suspi cion that would justify a registered alert for purposes of discreet 
surveil lance or specific checks. The Ministry, however, ruled that the SIS should not be 
considered an ordin ary police working register, precisely because regis tra tion of ‘ordin ary’ 

44 Respectively CRA and PDA.
45 [2002] OJ L 190/1. Norway has an asso ci ation agree ment with the EAW, in addi tion to the Nordic Arrest 

Warrant (NAW) which has long facil it ated extra di tion between Nordic coun tries (Arrestordreloven 2012 [only 
in force for Nordic arrest warrants]; NAW 2005).

46 Strafferegistreringsloven of 1975; but the PRA from July 2014.
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police intel li gence was not permit ted.47 The addi tional inform a tion that such police data 
would consti tute, would only be trans mit ted the SIS. This meant that such commu nic a tion 
would need to satisfy national proced ural and mater ial require ments. Therefore, the exist-
ence of reas on able grounds for suspi cion, in the case of an alert for the purposes of a coer-
cive measure such as seizure or arrest, would be checked, in accord ance with national law, 
before an inter na tional trans mit.

The restric tions on content and access, and the processing rules means there are national 
and inter na tional require ments for data protec tion and safe guard ing people’s private lives. 
Those suspec ted or convicted of crim inal activ ity, and others, such as witnesses and others 
not registered for crime- related purposes, all have these rights. The rules also ensure some 
national control over the registered inform a tion. This helps main tain the notion that no 
police action should be outside the ulti mate control of the state, and thus outside sover eign 
compet ence. The inter twin ing of SIS and national police registers, however, may be seen to 
signi fic antly expand the geograph ical scope of Norwegian police inform a tion. It also tends 
to blur the invest ig at ive and immig ra tion control tasks of the police. While the restric tions 
mentioned above clearly limit what may and may not be done to protect the interests of 
indi vidu als and the state, it is notable that these restric tions changed during subsequent 
years, remov ing many barri ers, and this could be ‘greas ing’ a slip pery slope.

As a very large data base with inform a tion on persons and objects, the SIS was an 
import ant new tool for the Norwegian police. It made inform a tion more access ible, and 
replaced much slower formal exchange chan nels. This signi fic antly improved the access to 
inform a tion of local police. As we have seen, it has been argued that SIS form al ises previ ous 
informal contacts outside letters rogat ory and Interpol chan nels. Much of the Norwegian 
police did not, presum ably, have the same informal contact network as those working in 
Kripos, Økokrim or with officers in border regions. Thus, data base access meant, that many 
officers ‘on the beat’ through out Norway could check iden tity and poten tial alerts when 
stop ping people in their local towns.

Searches and their results could provide inform a tion of relev ance for a crim inal invest ig-
a tion. Since the SIS is designed to assist in both crime control and immig ra tion control, hits 
might have nothing to do with a crim inal invest ig a tion. The SIS thus argu ably serves to 
further the police role in immig ra tion control. Databases that may contrib ute to the blur-
ring between crime and immig ra tion control in various data bases are dealt with in what 
follows.

9.3 oThER AvAIL ABLE dATA BASES

Soon after the Madrid bomb ings, and other terror ist attacks in the early 2000s, the 2004 
EU policy programme – the Hague Progamme – iden ti fied a clear link between move ment, 
migra tion and terror ism, and emphas ised the need for a coher ent approach to regis ter ing 
data in these areas.48 One of the meas ures intro duced was the provi sion of access for law 
enforce ment author it ies to immig ra tion data bases, on the grounds that “[i]mproved border 
controls and docu ment secur ity play an import ant role in combat ing terror ism”.49 Also 
crucial was inter op er ab il ity between data systems, this being the “ability of IT systems and 

47 Ot.prp.nr.56 (1998–1999):62.
48 The Hague programme:1.7.2; Mitsilegas 2009:245–6.
49 EU Council Declaration on Combating Terrorism.
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of the busi ness processes they support to exchange data and to enable the sharing of inform-
a tion and know ledge”.50 Interoperability was sugges ted as a solu tion to various short com-
ings of SIS (II), VIS and Eurodac, data bases that were seen as under- exploited. This was 
because there were too many limit a tions on alpha nu meric searches, insuf fi cient bene fits for 
frequent bona fide trav el lers, the iden ti fic a tion of illegal immig rants was too diffi cult, entry 
and exit monit or ing of third- country nation als was incom plete, and EU citizens were not 
registered at the European level. Existing asylum, immig ra tion and visa data could not be 
used for internal secur ity purposes, i.e. poli cing.51 Mitsilegas criti cises the Commission for 
treat ing inter op er ab il ity merely as a tech nical, a not polit ical, issue, which, he argues, may 
be seen as an attempt to depol it i cise issues that may have far- reach ing consequences. 
According to Mitsilegas, the ‘war on terror’ has justi fied espe cially two main data system 
syner gies at the EU level; the enhance ment of ‘inter op er ab il ity’ between the various EU 
data bases; and possib il ity for law enforce ment agents to gain access into immig ra tion 
data bases.52

Some police data bases are tools for national police within their territ ory. Others are inter-
na tional data bases, avail able to national police. Others are national or inter na tional, with 
non- poli ciary purposes, but access for the police. The devel op ment of these data bases has, 
over the past couple of decades, signi fic antly expan ded the resources of the Norwegian 
police. This chapter sets out to give an account of the police inform a tion exchange data-
bases, and the mech an isms that are, or will be access ible, to the Norwegian police outside 
these, in the Schengen Acquis. It also seeks to show how the police have increas ingly gained 
access to admin is trat ive inform a tion data bases, partic u larly those of immig ra tion control. A 
compar at ive analysis of the data bases and systems is provided in ch.9.4.

9.3.1  prüm

The Prüm furthered the prin ciple of mutual avail ab il ity estab lished by the Hague Programme, 
which provides for data to be readily avail able to law enforce ment author it ies across borders.53 
This cooper a tion became binding EU law in August 2008 (Council Decision and the 
Implementing Decision).54 The Decision comprises only “essen tial parts” of the original Prüm 
Convention, meaning the inform a tion exchange provi sions. Three data bases for law enforce-
ment author it ies expan ded inform a tion exchange through Prüm: a DNA Database network 
(with DNA profiles; a hit/no hit- system, meaning that, if there is a hit, the regis ter ing country 
must be contac ted for inform a tion); an Automated Fingerprint Identification System (AFIS) 
data base network (finger print data, hit/no hit); and a Vehicle Registration data network 
(direct access to alpha data).55 The EU did not consider the Prüm cooper a tion to be Schengen- 
relev ant. Thus, for Norway to be included, an asso ci ation agree ment was nego ti ated with the 
EU in 2009.56 It did not come into force before 2017 because of tech nical issues. The relev ant 

50 COM(2005) 597 final:3.
51 COM(2005) 597 final:4–7.
52 Mitsilegas 2009:245–7
53 Hufnagel 2013:77.
54 [2008] OJ L 210/12.
55 Another data base, the European Car and Driving Licence Information System (EUCARIS) facil it ates the 

exchange of vehicle or driving licence regis tra tion data, and obliges MS to make their national registers avail able. 
Law enforce ment agen cies have access to it. Norway has been party to the Treaty since 2012.

56 [2008] OJ L 210/12 For the Norwegian role in Prüm and other inform a tion exchange, see Kvam 2008; 2014.
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legal regu la tion, chapter 72 in the Police Registration Directive (PRD), has still not come into 
force (September 2017).57

When Prüm Decisions do not give the Norwegian police access to other inform a tion than 
what is already avail able through the Schengen cooper a tion, they can now make direct 
searches in the DNA and finger print regis tra tion systems of the member states. Furthermore, 
the Prüm Decision obliges member states to set up DNA data bases, if none exist.58 The 
police may search directly in other Prüm member states’ (online) DNA registers to 
investig ate specific crim inal offences. In Norway, such searches are regu lated in the PRD 
(sect.72–12), which had not come into force by November 2016. On the basis of Prüm, 
in the mean time Norway and Sweden can make bilat eral ‘mutual avail ab il ity’ searches in 
DNA registers.59

The cooper a tion mech an isms of the Prüm are explored in Chapter 13.2, since they are 
partic u larly inter est ing as regards the Joint Investigation Teams (JITs).

Another data base Norway is not currently party to is the EU Criminal Records Information 
System (ECRIS). Established in April 2012, it is designed to improve the exchange of 
criminal convic tion inform a tion between EU coun tries.60 The ECRIS connects national 
crim inal records data bases, giving judges and prosec utors easier access to the crim inal 
records of all EU citizens, thus helping support verdicts or indict ments. The system is 
decent ral ised: when a MS convicts a non- national, it must to send inform a tion on the case 
to the offender’s home state, since this state holds all such data. If the convict ing state needs 
inform a tion on the crim inal record of the indicted person, this must be reques ted from the 
home state. In 2016, the Commission adopted a proposal for a Directive amend ing the 
Decision, to include inform a tion on third country nation als. So far, there are no docu ments 
confirm ing Norwegian parti cip a tion in the ECRIS (September 2017), although the 
Government has expressed interest.61 A new EU agency for the manage ment of large- scale 
IT-systems – EU-Lisa – oper a tion ally runs SIS II, VIS and Eurodac. Since 2017, there 
have been plans for a cent ral ised ECRIS third country national system includ ing inter op er-
ab il ity features. Time will tell how this affects third country Norway’s access to these data.

9.3.2  immigraTion daTa sysTems

Hitherto police access to admin is trat ive data bases such as immig ra tion registers has been 
very restric ted, and the two types of data bases have been clearly separ ated. One reason for 
this is the prin ciple of purpose limit a tion, whereby inform a tion shall only be used for the 
purpose for which it was gathered.62 A key concern is that this blur ring of bound ar ies 
between data bases contain ing inform a tion on ‘the inno cent’ and on suspec ted/convicted 
people may decrease the scru tiny and demo cratic control of the use made of data.63 In other 
words, when giving inform a tion, say, the Directorate of Immigration, people must be 

57 See Prop. 54 S (2015–2016).
58 Mitsilegas 2009:261; Bellanova 2008. See also Bigo et al. on the issue of the prin ciple of mutual avail ab il ity 

drawing the subsi di ar ity of the EU towards lowered civil liber ties for citizens (Bigo et al. 2007).
59 http://krim in al teknik.nu/bilat er alt- utbyte-och- sokning-av- dna-profiler- fran-brottmal- i-sverige- och-norge/ 

[10.09.2017].
60 [2009] OJ L 93/33.
61 Meld.St. 7 (2010–2011):24. See Stefanou and Xanthaki 2008; Mitsilegas 2009:250–2; Kvam 2014.
62 See in depth on the purpose of the limit a tion prin ciple in crime control meas ures in Norway in Kvam 2014:ch.10.
63 E.g. Mitsilegas 2009:246; and EDPS Opinion 29.04.13, with refer ence to previ ous Opinions with similar 

concerns of 2005; 2006; 2009 (fn.27).

http://kriminalteknik.nu/bilateralt-utbyte-och-sokning-av-dna-profiler-fran-brottmal-i-sverige-och-norge/
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confid ent that it will only be used for the purpose they were informed of, such as an asylum 
decision. This seems partic u larly prob lem atic when foreign police officers are allowed access, 
if seen in connec tion with the issue of national police control on national territ ory.

The gradual abol i tion of internal border controls and rein force ment of the external, joint 
border control instated by the Schengen cooper a tion brought mutual respons ib il ity for 
immig ra tion control. In the absence of checks on those trav el ling between Schengen 
member states, these states had to trust each other’s s ability to control crime within their 
juris dic tions, and will to cooper ate in fight ing cross- border crime. It also required confid-
ence in the ability of each state to carry out external border control, since the right of free 
move ment also involved third country nation als, not just Schengen citizens. The Schengen 
Information System (SIS), as we have seen, contains inform a tion on immig rants who have 
been refused entry to the Schengen Area (CISA art.96 cf. 94). The regu la tions on access to 
this data for national police are the same as for that on crim inal cases. There has also been a 
substan tial devel op ment of common data bases for immig ra tion purposes, which are not 
related to those contain ing e.g. inform a tion given in visa or asylum applic a tions.

In Norway, all asylum or visa applic ants have their photos and finger prints taken and 
stored.64 Fingerprints are digit al ised and held in the Foreign Registry at Kripos. Until 2003, 
Norwegian police could not access these registers when invest ig at ing crimes commit ted in 
Norway. Access was allowed only when inform a tion requests were submit ted by Interpol or 
foreign law enforce ment author it ies concern ing serious crimes.65 The Norwegian 
Immigration Register is a separ ate finger print data base within Kripos, estab lished in 1992. 
The Ministry argued for access because stat ist ics showed that immig rants were respons ible 
for much of the cross- border crime in Norway, and it was neces sary to prevent foreign crim-
in als and inter na tional crime taking root in Norway. Myhrer argues that the previ ous limit-
a tion was plainly misguided, since it meant the police deman ded unne ces sary resources 
when a simple search in the register could settle a case. In addi tion, the police could not 
target a whole immig rant community when they suspec ted someone within it.66 Since the 
legis lat ive change, national police have access to the data base when invest ig at ing one or 
more crim inal acts that may lead to impris on ment for more than six months.67 The Foreign 
Register and the Fingerprint Register are within the same register, which means that, if an 
asylum seeker is also a convicted crim inal, his finger prints are only registered once. The 
inform a tion is, however, separ ated, taken out and access granted under separ ate sets of 
regu la tions.68

Norway is a member of the Dublin and Eurodac cooper a tions.69 The Dublin Convention 
replaced the Schengen provi sions on asylum, because some member states feared that the 
absence of border controls would increase not only cross- border crime, but also the number 
of those apply ing for asylum in several Schengen coun tries (‘asylum shop ping’).70 The VIS 
cooper a tion is Schengen- relev ant (VIS preamble no.27), and thus also includes Norway. 
VIS was imple men ted in Norwegian law in the 2008 Immigration Act (IA) sects.32, 

64 IMD 2009 sects.18–1; 18–2.
65 Act of 04.07. no.81 2003, abol ish ing IMD 1990 sect.130.
66 Ot.prp.nr.49 (2002–2003):ct.2.1.3; Myhrer 2004a:90–1.
67 Immigration Act 2008 sect.100(3).
68 Myhrer 2004b:540.
69 [2001] OJ L 93/40.
70 Peers 2011:358. See p.357–368 for more details on the asylum aspects and the concur rent data protec tion regu-

la tions within these regu la tions.



114 EU regulations and their impact on Norway

101–102. In accord ance with the NC sect.26(2) and the Norwegian Schengen Association 
Agreement (SAA) art.8(2)c, Stortinget had to approve the amend ments. There was no 
debate on them.71 These agree ments gave foreign law enforce ment author it ies access to the 
Norwegian foreigner register, which formerly was only possible under specific extra di tion 
agree ments or after a special assess ment.72 The Dublin Convention replaced the Nordic 
pass port cooper a tion that regu lated asylum applic a tions. The Agreement also opens the 
possib il ity for Norwegian affil i ation with future Dublin amend ments, and Norwegian access 
to the 2003 Council Decision.73

9.3.2.1 Visa Information System (VIS)

Based on CISA art.9 (1), the Visa Information System (VIS) was estab lished in 2004 to 
improve visa inform a tion exchange between the Schengen member states, thus facil it at ing 
the processing of visa applic a tion and imple ment a tion of the joint Schengen visa policies. 
VIS came into force in 2011, includ ing in in Norway. In contrast to the Schengen 
Information System, where the regis tra tion of data is to the respons ib il ity of the member 
state (MS), the VIS implies a more strin gent common policy and stricter regu la tions. The 
open, border less area is open to all, which means that all MS may be affected by how 
fellow states handle visas. Just as the Dublin cooper a tion seeks to prevent ‘asylum shop-
ping’, VIS targets ‘visa shop ping’ (IA sect.102a[f]). However, member states’ internal 
policies on extend ing three months visas are, however, their respons ib il ity alone.74 The 
Eurodac Fingerprint System was an EU immig ra tion resource, but law enforce ment author-
it ies gained access to it through the Framework Decision of 2013. The purpose of the data-
base was origin ally to facil it ate the imple ment a tion of the Dublin cooper a tion, ensur ing 
applic a tions are only assessed once, in the first member state the applic ant arrives in 
(art.3[1]).75

VIS was estab lished as an immig ra tion control tool with the special purpose of 
“contribut[ing] towards internal secur ity and combat ing terror ism”; it was access ible to 
national police depart ments.76 The police do, however, also have access to immig ra tion 

71 http://www.stortin get.no/no/Saker- og-publikasjoner/Saker/Sak/?p=42405 [21.11.13].
72 Ot.prp.nr.36 (2008–2009) ch.4.1; Immigration Act 2008 sect.100 cf. IMD 2009 sect.18–3. The other national 

data systems that the police have access to when invest ig at ing crimes are: SSP (‘The central crime and personal 
data register’, consist ing of the crim inal records data base; the main person data base; the Modus data base [known 
offend ers]; the nick name data base; parts of the person photo data base, and register of who are filed with finger-
prints, photo and DNA); the BOT (contain ing all tickets, on- the-spot fines, ordin ary fines, etc.); FREG (the 
Central Register of Residents); ELYS (II) (the national register for police’s [internal] wanted notices. ELYS II 
(the central register consist ing of the ELYS, the SIS and Interpol’s Automatic Search Facility [ASF]); DUF (the 
Immigration data base); and the DNA data base (estab lished in 2008, contain ing an invest ig a tion data base, an 
iden tity data base and a track register. Police registers are gener ally regu lated in the Police Registration Act. See 
more in Kvam 2014.

73 Pedersen 2004:420. The Dublin III Decision ([2013] OJ L 180/31) was imple men ted in Norway in December 
2013.

74 Ot.prp.nr.36 (2008–2009):pt.2.2.
75 The Dublin Regulation is also revised (from 2014) ([2013] OJ L 180/60), but the refer ence here is to the 

current [2003] OJ L 50/1. Dublin is part of the Common European Asylum System (CEAS) with a general 
treaty basis in art.78 TFEU.

76 According to the EU Justice and Home Affairs (JHA) Council in their prelim in ary conclu sions (referred to by 
Mitsilegas 2009:247).

http://www.stortinget.no/no/Saker-og-publikasjoner/Saker/Sak/?p=42405
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data bases that have no crime control purpose. This is partic u larly inter est ing because it may 
be seen as blur ring of police work and crime control onto other admin is trat ive fields of law

The VIS is built up in the same way as SIS. The system consists of a central unit for all 
visa inform a tion (Central-VIS), national units for every Schengen member (Norway has 
NORVIS), and a commu nic a tion struc ture between these levels (Immigration Act [IA] 
sect.102). The member states must register and trans fer inform a tion in the form of 
alphanumeric data on the applic ant, whether a visa has been obtained or refused; photos; 
finger prints; refer ences to previ ous applic a tions; and fellow trav el lers of the immig rant  
(IA sect.102 a–b).77 Fingerprints are the search key, when a crime is being invest ig ated. As 
mentioned above, through NORVIS, the national police may have access to more inform-
a tion than the foreign police or Europol. The inform a tion avail able, in addi tion to finger-
prints, when the condi tions mentioned above are met, matches the follow ing search terms: 
VIS, cf. IA sect.102e[2–3]): name, sex, date and place of birth; nation al ity; travel docu-
ments; journey details; place of resid ence; finger prints; visa data (type, number), I.D. 
invit ing or guar an tee ing the applic a tion. If there is a hit, some addi tional inform a tion may 
be supplied: photos or other inform a tion on the visa applic a tion; and any comments noted 
in the applic a tion process.

The author it ies respons ible for visa applic a tions may register and amend inform a tion in 
the VIS (IA sect.102c[2];VIS art.6). In 2008, although origin ally an immig ra tion resource, 
VIS was opened, under certain condi tions, to invest ig at ive searches by police. The police 
cannot register a wanted- notice in VIS or link one to a person register. This func tion does 
not exist in VIS (the Norwegian police would employ SIS or Interpol, or contact partic u lar 
people or liaison officers via the PTN or Eurojust, or use the national ELYS).78 If 
visa author it ies suspect crim inal offences are being commit ted, they must alert national 
police.

Police access is subject to several require ments (IA sect.102e[1]). The crimes should be 
terror ist offences or other serious crim inal offences. This means “offences under national 
law which corres pond to or are equi val ent to” the offences in the EU Terrorist Combating 
Decision art.1–4, and the European Arrest Warrant (EAW) art.2(2).79 The police may not 
‘randomly’ or for risk- assess ment purposes search more widely: the search must be limited 
to a specific case, “neces sary” in that the police (MS police and Europol) have “reas on able 
grounds to consider that consulta tion of VIS data will substan tially contrib ute to” achiev ing 
their tasks as allowed in the VIS.80 The wording has been contro ver sial. Some have 

77 The Norwegian Data Protection Agency expressed concern about taking finger prints of chil dren (Ot.prp.nr.36 
(2008–2009) pt.6). The minimum age for regis tra tion of chil dren’s finger prints is 12. In the Eurodac finger print 
system, chil dren over 14 shall be registered (Immigration Act 2008 sect.101; Immigration Directive 2008 sect. 
18–5).

78 [2008] OJ L 218/60 art.3(4); in Norwegian law gener ally Forvaltningsloven sect.13(1)b no.6; in case of more 
immin ent danger GCPC sect.139 (but see Myhrer 2004a:95 arguing that the threshold is too high for the 
immig ra tions author it ies’ oblig a tion to notify the police).

79 [2008] OJ L 218/129 art.2(1) c–d cf. [2002] OJ L 164/3 (amended in 2008) and [2002] OJ L 190/1. 
‘Serious crimes’ are those listed in the EAW article that are also punish able under national law with a custodial 
or deten tion order for at least three years, e.g. parti cip at ing in a crim inal organ isa tion; rape, forgery, racism and 
griev ous bodily injury. ‘Terrorist offences’ are “inten tional acts” which in “nature or context, may seri ously 
damage a country or an inter na tional organ isa tion where commit ted with” certain listed aims, e.g. destabil ising 
or intim id at ing peoples or govern ments. The 2008 amend ments added recruit ment to and train ing for terror ist 
activ it ies ([2008] OJ L 330/23 art.4).

80 IA sect.102e(1); [2008] OJ L 218/60 art.3(1); [2008] OJ L 218/129 arts.4; 5(1).
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claimed that the threshold for access should be made higher, by requir ing evid ence of the 
reas on able grounds.81 In the Norwegian Immigration Act sect.102e, require ment is for 
“reas on able grounds” for presum ing that the inform a tion will, to a signi fic ant degree, 
contrib ute to the police task in ques tion. The criterion for ‘reas on able grounds’ is similar to 
that govern ing when the police may start a crim inal invest ig a tion, under the Criminal 
Procedure Act sect.224 (1). The criterion has three elements: 1) the decision to invest ig ate 
must be factu ally justi fied; 2) circum stances must indic ate that a crim inal offence has prob-
ably been commit ted; and 3) it must be propor tional, consid er ing all the elements in the 
situ ation, to subject the suspec ted person to invest ig a tion, and to employ invest ig at ive 
resources on the matter.82

Access to VIS is limited to police (and Europol) person nel respons ible for control of the 
crimes in ques tion. In prac tice, the Norwegian Police Security Service (PST) and Kripos.83 
Kripos and the PST keep a list of those in their units who have access to VIS, and strict 
proced ures must be followed (Police Register Directive sect.73–14; 73–15): when all 
criteria in IA sect.102e are met, the compet ent police and prosec utorial author it ies may 
forward a reasoned request for access to VIS via Kripos or PST (sect.73–5) as the national 
contact point, which checks the legal ity of the request before processing it. In urgent cases, 
however, the author ised police or public prosec u tion entit ies may request inform a tion  
from Kripos verbally, elec tron ic ally or in writing, and Kripos must comply imme di ately 
(sects.73–15). Purpose- limited access is avail able to ordin ary police perform ing border 
control tasks, such as. check ing the iden tity of a foreign- looking person.84 As a rule, then, 
the police may not search in the VIS; searches are limited by purpose and neces sity, and are 
performed via cent ral ised author it ies that, if there is a hit, pass back the inform a tion 
reques ted. Additional data, such as notes on a visa applic a tion, may also be sent when an 
initial search has led to a hit.85

Europol’s access to VIS is limited to the central data base, and does not include the 
national versions (e.g. NORVIS).86 Its access is other wise delim ited by its mandate, and 
like that of MS police, by the require ment for specific purposes. Europol processing of 
retrieved data must be author ised by the MS that has registered it.87 Europol access is 
under stand ably not mentioned in the Norwegian legis la tion concern ing VIS, since only 
access to the central, not the national, data base was in ques tion. Police access was not 
debated separ ately; the legis lat ive changes were treated solely as part of the immig ra tion 
author ity changes. This was seen as unsat is fact ory by, among others, the Norwegian Data 
Protection Authority.88

VIS has many of the func tions the Dublin system was designed to serve, namely to estab-
lish whether an asylum seeker has previ ously had, or applied for a visa (or other permit) in a 
partic u lar country.89 Eurodac, another immig ra tion control resource related to the Dublin 
cooper a tion has police access rules quite similar to those of VIS.

81 Mitsilegas 2009:245. This was not prob lem at ised in the Norwegian forarbeid to the imple ment a tion.
82 Myhrer 2001; RA 99–238.
83 Ot.prp.nr.36 (2008–2009):pt.7.
84 IA sect.102c.
85 IA sect.102e(3).
86 [2008] OJ L 218/60 art.3.
87 [2008] OJ L 218/129 art.7(1) and (4).
88 http://www.nytid.no/arkiv/artik ler/20071220/politiet_far_soke_i_visum base/ [26.11.13].
89 Peers 2011:361.

http://www.nytid.no/arkiv/artikler/20071220/politiet_far_soke_i_visum�base/
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9.3.2.2 Eurodac

Under Eurodac, all asylum seekers aged 14 years and over and every non-EU citizen or 
citizen of a non-Eurodac member state who crosses borders illeg ally, or who is found inside 
them illeg ally, shall have his or her finger prints taken.90 These are then sent to the Central 
Eurodac System and checked against ones sent by other member states to see whether and 
where the person has applied for asylum before and whether they should there fore be dealt 
with in accord ance with the Dublin Agreement (arts.3–10). The final iden ti fic a tion – the 
linking of the finger prints to the indi vidual – is the respons ib il ity of the member state alone 
(art.4[6]); thus it is a hit/no- hit system. Before Eurodac prints were registered in 2003, all 
searches for finger prints took place via Interpol or bilat eral agree ments.91

Eurodac was only access ible for asylum purposes. The new Regulation of 2015 permits, 
in crim inal invest ig a tions, member states’ police, and Europol, to compare finger prints  
with those registered in Eurodac.92 Only desig nated author it ies, either national or from 
Europol (art.7), are author ised to request such compar is ons, when there is “substan tial 
suspi cion” that someone has commit ted or will commit a crime, and the like li hood that 
inform a tion in Eurodac is neces sary for the “preven tion, detec tion and invest ig a tion of 
serious crimes and terror ism”.93 The Norwegian author ity with respons ib il ity for Eurodac 
used for immig ra tion control is Kripos, which will thus also be the National Access Point,  
if Norway gets an asso ci ation agree ment with the recast Eurodac FD. As of August 2017, 
this has not happened. Law enforce ment compet ences are divided between the desig nated 
law enforce ment author it ies and the veri fy ing author it ies. These act inde pend ently, without 
the former having power to instruct the latter (art.6[1]),94 as with VIS access. There 
is a strict two- instance access system, meaning there is an extra barrier between admin is-
trat ive and poli cing searches. Only the veri fy ing author ity may request access to Eurodac  
via the National Access Point, which estab lishes that all condi tions for compar ison in  
art.20 or 21 are met (art.6 no.2 cf. art.19). There are emer gency proced ures allow ing the 
condi tions to be checked ex- post, but not outside the veri fy ing author it ies’ channel 
(art.19[3]).

Safeguards are provided by the condi tions of use. In contrast to VIS, Eurodac access 
requires law enforce ment author it ies to have exhausted all avail able crim inal records 
resources, includ ing the Prüm and VIS data bases (art.20[1]).95 Searches may only concern 
indi vidual cases, and must be the last resort (art.20 [1]a and b). Searches should involve 
only those suspec ted of very serious crimes, such as murder and terror ism, since these “mean 
[. . .] that there is an over rid ing public secur ity concern”, which makes police access to the 
data base propor tion ate (a). Finally, there must be “reas on able grounds” to believe that such 
a compar ison will “substan tially contrib ute” to the preven tion, detec tion or invest ig a tion of 

90 [2003] OJ L 50/1 art.4, IA sect.101.
91 Vandvik 2004:230.
92 [2013] OJ L 180/1.
93 Op.cit. arts.5–7 cf. art.1(2); quote from the preamble (13). The crimes are those listed in the European Arrest 

Warrant ([2002] OJ L 190/1) and the Council FD on combat ing terror ism ([2002] OJ L 164/3), if they are 
punish able under national law with three years’ impris on ment or more, cf. art.2(1)j; cf. PRD sect.73–4. The 
author it ies with exclus ive respons ib il ity for “intel li gence relat ing to national secur ity” (the EOS in Norway) have 
no access (art.5[1]).

94 It may be within the same unit, but act inde pend ently (art.6[1]).
95 The Prüm search may be refused if there are “reas on able grounds to believe” that such a search would fail to 

estab lish iden tity (art.20[1]).
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the offences in ques tion (op.cit. c). The reas on able grounds are described as “substan ti ated 
suspi cion” that a search may lead to relev ant find ings in a category of the Regulation.

The condi tions for Europol’s access to Eurodac are set out in art.21. They are only 
slightly differ ent from those of the member states.96 No.1 litri b and c are equi val ent to 
art.20 no.1 b and c, but the neces sity require ment in (a) concerns the member states’ law 
enforce ment action. The crime in ques tion must fall within the mandate of Europol, which 
obvi ously includes terror ist or other serious offences (the require ment for member states’ 
action). Processing data from Eurodac for Europol requires the member state of origin’s 
author isa tion (art.21[3]). This may be seen as emphas ising the ‘non- supra na tion al ity’ of 
Europol: it has no ‘autonom ous’ interest and is merely a resource for its members.

Norway is bound by the Eurodac Regulation, which was imple men ted directly into the 
Immigration Act sect.101, except for the articles concern ing police access. These fall outside 
the scope of the present Norwegian affil i ation agree ment,97 although the new regu la tion is 
applic able in every other respect, and Norway is party to the Dublin (now III) cooper a tion. 
Negotiations are under way on the Norwegian side (August 2017).98 This non- applic ab il ity 
means that, accord ing to the new regu la tion, the Norwegian police cannot search in the 
Eurodac register, while their imple ment a tion of the Regulation in full, makes it possible for 
other member states’ law enforce ment author it ies, and Europol, to search Norwegian 
Eurodac inform a tion, without ‘reci pro city’, until Prüm cooper a tion is a reality in Norway. 
The Ministry argues that foreign law enforce ment access is nonethe less a good thing, since 
this will contrib ute to the fight against serious crime and terror ism.99 However, this lack of 
reci pro city, as we have seen, appear prob lem atic as regards main tain ing external sover eignty.

9.3.2.3 The chal lenges of inter op er ab il ity and police access

The preamble to the regu la tion recog nises that the purpose of Eurodac has changed in a 
manner that “inter feres with the funda mental right to respect for the private life of indi-
vidu als whose personal data are processed in Eurodac”. The stand ard EU require ment is 
that meas ures should accord with laws that are suffi ciently clear and have fore see able 
outcomes; at the same time, any inter fer ence has to be “neces sary in a demo cratic society to 
protect a legit im ate and propor tion ate interest and propor tion ate to the legit im ate object ive 
it aims to achieve”.100 The seri ous ness of the crimes in ques tion satis fies the require ment for 
propor tion al ity (Eurodac 2013 preamble [10]). It is under lined that safe guards are partic u-
larly import ant, because law enforce ment author it ies are search ing in registers contain ing 
inform a tion about people with no crim inal record (13) and people not suspec ted of serious 
offences (15),. Personal data is safe guarded by art.22(1–2), which requires all commu nic a-
tion to be secure and elec tronic (so phone contact is not permit ted), thus preserving a 
record of the proced ure, for control purposes.101

Much of the basic inform a tion is the same as that held in the data bases the police initially 
have access to, and in the immig ra tion control data bases. The latter may include, however, 

 96 New access from 2015 ([2013] OJ L 180/1).
 97 [2013) OJ L] 180/1 arts.5, 6, 19–22, 33, 36, 39(3), 40(7) and 43 Prop. 62 L (2014–2015).
 98 Prop.25 S (2013–2014) pt.4.
 99 [2009] OJ L 138/14.
100 Peers criti cises Eurodac for already being in breach of the purpose limit a tion prin ciple of data protec tion law, 

because it holds data too long (2011:366).
101 There are specific data processing and protect ing meas ures in ch.VII of the Regulation.
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altern at ive or more extens ive inform a tion, such as remarks made in visa inter views. Giving 
police access to this inform a tion extends police compet ence into the civil admin is trat ive 
immig ra tion control area. This may give Norwegian police access to inter view mater ial 
collec ted ‘extra ter rit ori ally’, for example as part of a visa inter view in a European border 
country – inform a tion that, prior to the new VIS access rules, would have been unavail able.

VIS and Eurodac both have a strict divi sion between local and central levels. All searches 
must go through a national control entity. Thus, they are both cent ral ised police resources, 
while they work as decent ral ised immig ra tion control tools, since immig ra tion does not 
need to go via Kripos. Police access is contin gent on its neces sity, and its import ance for 
purposes of controlling serious crime, in contrast to SIS access, for which more ordin ary 
police tasks (public order, etc.) are suffi cient.

The next chapter focuses on the inter na tional police cooper a tion data bases of Europol 
and Interpol in contrast to the i systems designed to assist immig ra tion control, and whose 
sole purpose is poli cing. We will now see if, and to what extent, Norwegian police get access 
to (and return the compli ment) ‘foreign’ police inform a tion. The struc tures and purposes 
of these entit ies in rela tion to Norway’s posi tion is also relev ant – for example, the ques tion 
of its non-EU member ship status vis-à- vis Europol cooper a tion.

9.3.3  europol inform a Tion daTa bases

Europol has, then, access to some of the data in the SIS, VIS and Eurodac, but cannot 
register data in them. The Europol Programming Document for the period 2017–2019 
stated that EU MS “should use Europol as their channel of choice for law enforce ment 
inform a tion sharing across the EU”. It is acknow ledged that there are a multi tude of 
relev ant inform a tion exchange systems in the Union, which makes inform a tion manage-
ment complex. Europol needs to “have a clear over view of the exist ing inform a tion flows, 
[. . .] espe cially in regard to SISII, PNR and the Smart border package”.102 Europol has its 
own system, and serves as an oper a tional hub for data exchange between the member states, 
itself and third parties. Apart from inform a tion “clearly obtained in obvious viol a tion of 
human rights” (art.23 [9]), most inform a tion may be held in and processed through 
theEIS, albeit with various require ments regard ing purpose and neces sity.

In May 2017, the Europol Regulation (ER) came into force and the European 
Information System (EIS) became a single large data base – an Integrated Data Management 
Concept.103 This is a novelty for EU inform a tion exchange systems, and has been viewed as 
a step towards an EU data base of crim inal data and intel li gence.104 The former system 
(TECS) was considered outdated, because it could not identify links between differ ent 
invest ig a tions within and across the three data bases. TECS had three compon ents: an 
inform a tion system (EIS); working registers for analyt ical purposes (AWFs); and an index 
func tion. In contrast to the previ ous version, there are now no refer ences to access regu la-
tions for the specific data bases and instead there is a list of legit im ate purposes for which 
Europol can process the data collec ted (Art. 18). The new legal instru ment changes 
Norway’s access to data, and while present ing the Regulation rules arising from it, I will 
keep this fact in mind.

102 Europol Programming Document 2017–2019 17.01.2017, p.4.
103 E.g. Europol Programming Document 2017–2019 ch.1.1.
104 Coudert 2017.
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Access for the MS and third coun tries such as Norway previ ously varied between the 
differ ent TECS data bases, but access rules are now depend ent on the purpose for which 
inform a tion is processed (ER art.18) – a purpose- limit a tion prin ciple. The purposes are the 
same as those served by the exist ing data bases. The data supplier decides the purpose it may 
be used for (art.19).

The change has several advant ages, accord ing to the Europol Working Programme. The 
rules for inform a tion processing are related to the data itself, rather than to systems or data-
bases.105 Processing all data in a single data base improves searches, facil it ates the iden ti fic a tion 
of links, and ensures better analyt ical support for the MS. A single system means less dupli-
ca tion of data, and fewer systems that differ ent people may have access to – or lose track of. 
It may also improve data protec tion. In contrast, the Europol Convention initially set many 
restric tions on full access by the MS, with only general inform a tion being directly access ible. 
This was cumber some, and changed in the 2009 Decision.106 Access is now even easier.

While Norwegian access to EIS is, in prin ciple, the same as under the 2001 Agreement, 
the way it differs from MS access has changed. Art.20 regu lates access by MS and Europol 
staff. In accord ance with national law and ER art. 7(5), these have direct access to searches 
in all personal data provided for cross- check ing to identify links between analyses of a 
strategic or them atic nature, and inform a tion on persons who, for example, are suspec ted  
or convicted of crimes within Europol compet ence, or who there are “factual indic a tions or 
reas on able grounds” to believe will commit such offences (art.20 [1]; 18 [2]a–b). Indirect 
access, i.e. hit/no hit, applies to oper a tional analyses (art.20 [2]; 18 [2]c). Strategic and 
oper a tional analysis mean “all methods and tech niques by which inform a tion is collec ted, 
stored, processed and assessed” either with the aim of 1) “support ing and devel op ing a 
crim inal policy that contrib utes to the effi cient and effect ive preven tion of, and the fight 
against, crime” or 2) “support ing crim inal invest ig a tions” (ER art.2 b–c).

Further processing of accessed data may only take place for the purpose of “prevent ing 
and combat ing” crimes within Europol’s compet ence, or other forms of serious crimes as 
listed in the EAW (art.20 [3]a–b). Europol staff have access to all inform a tion to the extent 
required for their duties [4]. Eurojust and OLAF has hit/no hit access to all three types of 
data, without preju dice to restric tions on MS access (art.21 [1]; art.19[2]).

Direct search is not allowed for third coun tries and third parties. There are provi sions 
allow ing the exchange and trans fer of data to them; for Norway the most signi fic ant of these 
are art.23 and art. 25. Actual searches require Europol staff to search in EIS for Norway. 
There is clearly a risk that requests from non-MS may not be prior it ies for Europol.

The inform a tion access ible to MS and Europol under art.20 [1–2] may only be accessed 
and further processed [3] for the purpose of “prevent ing and combat ing” either “a) forms 
of crime in respect of which Europol is compet ent; or b) other forms of serious crime”, as 
set out in the EAW.

The object ives of Europol are, as set out in art.3, to “support and strengthen action” by 
the member states’ law enforce ment author it ies and their mutual cooper a tion “in prevent ing 
and combat ing organ ised crime, terror ism and other forms of serious crime affect ing two or 
more Member States”. Like member states, Europol must adhere to its own set of rules. 

105 Op.cit.
106 The change was criti cised by the EDPS, who recom men ded more – not less – restric tions on data concern ing 

people not (yet) convicted of crime [2007] OJ C 255/13 pt.25, and by the Europol JSB, that emphas ised that 
access should be delim ited when the nature of the data so required (see de Moor and Vermeulen 2010a:1101).
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Nevertheless, the object ives stated signify that Europol is a resource for the MS. This is also 
shown by art.22, which makes Europol respons ible for promptly inform ing member states 
when it is aware of inform a tion concern ing them. If there is “immin ent threat to life”, 
access restric tions imposed by the data origin ator are disreg arded [2]. Along with this 
respons ib il ity, one also sees that Europol must decide what inform a tion or crime link is 
relev ant. This shows that Europol has some autonomy regard ing the police inform a tion 
systems, and may have some influ ence on which crim inal invest ig a tions are linked to which 
member states’ police forces (and third coun tries and bodies).107

Apart from publicly avail able data, Europol may only access data submit ted to them by 
sources in one of three categor ies (art.17). There are a number of regu la tions, cross-  
refer enced in a rather complex manner. Member States may give Europol inform a tion when 
this is accord ance with national law and art.7, which is a long article regu lat ing the national 
units of Europol MS (art.17 [1] a). The MS shall, for example, “supply Europol with the 
inform a tion neces sary for it to fulfil its object ives, includ ing inform a tion relat ing to forms  
of crime the preven tion or combat ing of which is considered a prior ity by the Union”  
(art.7 [6] a). How it is supplied must be in accord ance with national law (d), and not  
inter fere with national law enforce ment or secur ity (para.7). There is no oblig a tion to supply 
certain types of inform a tion (para.7 a–c), f such as inform a tion on national secur ity.

The second and third category of legit im ate Europol sources of inform a tion (art.17 [1b–c) 
are a) EU bodies, third coun tries and inter na tional organ isa tions (which applies to 
Norway), and b) private persons and parties. These may supply inform a tion in accord ance 
with Chapter V, which regu lates Europol’s rela tions with part ners: section 1 contains 
common provi sions on whom Europol may cooper ate with (art.23), (“in so far as neces sary 
for the perform ance of its tasks”, and general rules for the processing of data for these part-
ners.108 Information may be freely shared (para.2), although the sharing of personal data 
must be “propor tion ate for the legit im ate perform ance of [Europol’s] tasks” (para.5). 
Nothing is said on who will assess propor tion al ity, but the prin ciple of owner ship is strong 
through out the Regulation and can prob ably be assumed to apply here too (e.g. preamble 
paras.24–27). Art.23 [6] sets out the import ant innov a tion that the data provider has the 
prerog at ive of decid ing how the processed data should be used. If photos of a wanted man 
are forwar ded from Germany to Europol to check if he is the same person as an arres ted 
drug- smug gler in Sweden, Europol cannot release them for other purposes, or to other 
parties – unless Germany consents.

Section 2 covers the trans fer and exchange of personal data. The general require ment is 
that this should be purpose- limited, in accord ance with art.19(2)–(3), and without preju-
dice to art.67 (see fn.108). Transfer to third states and inter na tional organ isa tions must also 
be based (see art.25 [1]) on a) a Commission Decision that the recip i ent can offer adequate 
data protec tion (an ‘adequacy decision’), b) an inter na tional agree ment (pursu ant to art.218 
TFEU) on adequate safe guards on privacy and funda mental rights, or c) a cooper a tion 
agree ment made before 1 May 2017, allow ing such data exchange, under art.23 of the ED. 
The latter applies to Norway’s 2001 Association Agreement.

To safe guard data protec tion, there are limits on further use of the data (decided by  
the data supplier, art.19), on which data may be supplied (art.23, art.28, art.30), and on 
access – only to be avail able when abso lutely neces sary (e.g. art.30).

107 See also for third states in this rela tion: Hufnagel 2016.
108 The data origin ator may indic ate restric tions on access or use (art.19 [2]), and in some cases so may Europol 

[3]. Europol must apply rules on discre tion, confid en ti al ity and protec tion of sens it ive data (art. 67).
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Unlike SIS entries, there are no limits on what data may be stored and processed, except 
for data obvi ously obtained in breach of human rights. However, as in the ED, there is a 
require ment that the regis tra tion should be neces sary to perform Europol’s tasks: essen tial, 
for example, to. prevent a drug- smug gling oper a tion involving two or more coun tries. 
Purpose limit a tion is assumed to be ensured if, for example, personal data is trans ferred to 
third coun tries “only if neces sary for prevent ing and combat ing crime that falls within 
Europol’s object ives” (preamble para.34). Another safe guard is the require ment that 
“Europol should not store personal data for longer than is neces sary for the perform ance of 
its tasks” (para.41; art.31).

As in the SIS, when there is other relev ant inform a tion, the MS or Europol should 
exchange it upon request (Annex II [4]). The Europol Regulation does not oblige 
member states to offer inform a tion spon tan eously. Such an oblig a tion does follow from  
the Swedish Initiative art.7, to which Europol, Eurojust and their member states adhere. The  
Swedish Initiative does not, however, impose an oblig a tion to gather and store inform a tion 
for the specific purpose of passing it on to other parties (Decision art.1[3]). The Decision is 
Schengen- relev ant and thus applic able to Norway.109

Before 2009, Europol was not permit ted to receive inform a tion from private parties and 
persons. The Europol Decision changed this, and Europol can register and process such 
data under certain condi tions (ER arts.26–27). The ability to get inform a tion from else-
where than desig nated police author it ies, broadens Europol’s compet ence: it signals a 
change from being merely a central hub, to having tasks similar to those of national police 
on the beat, – the ones ordin ary people normally have contact with. This raises the ques tion 
whether Europol should func tion as a ‘higher instance’ – or simply another instance – when 
citizens of a member state (or third state) are unhappy with the way their national police are 
respond ing to crime. As inform a tion from private sources must be lawfully collec ted and 
processed in accord ance with national legis la tion before it reaches Europol, the Decision 
was criti cised for not being an adequate legal basis for processing such data.110 This may be 
seen as being remedied by a strict require ment that national law shall be adhered to, or that, 
at least it trans mits to or commu nic ates with national contact points follow ing art.25 [1]. 
Information from private parties outside certain categor ies is prohib ited, unless the MS, 
or third state that Europol forwards such data to, has concluded such an agree ment  
(art.26 [4]). Europol’s trans fer of personal data is also limited: it must be based on case- 
 by-case assess ment, strictly neces sary, and be one of the follow ing: a) undoubtedly in the 
data subject’s interest, (who consents or can be presumed to consent to the trans fer;  
b) “abso lutely neces sary” to prevent immin ent crime within Europol’s compet ence; or  
c) publicly avail able data whose trans fer is essen tial to support MS fight ing inter net crime, 
which concerns an indi vidual case, and where no funda mental rights or freedoms over ride 
the public interest of the trans fer. There are thus detailed regu la tions, and they seem reas-
on able. The data trans fers in ques tion are not between Europol and the police of any state, 
but between Europol and private parties. These may use such data differ ently from the 
police – for example, for commer cial purposes such as banking or insur ance.111 The Decision 
(art.25[3–5]) ruled that inform a tion from private parties or persons may only be trans ferred 
through the national contact points, if the data comes from parties in third states with which 

109 [2006] OJ L 386/89.
110 [1995] OJ L 281/31 (e.g. art.6); de Moor and Vermeulen 2010a:1108.
111 de Moor and Vermeulen 2010a:1108.
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Europol has no cooper a tion agree ment (3[c]). This may seem a limit a tion on the 
autonom ous oper a tional activ ity of Europol. Another restric tion is that Europol cannot 
contact private parties or persons directly to obtain inform a tion (Art.26 [9];27 [4]). The 
same rules apply to receiv ing and processing inform a tion from private parties as part ners. 
Personal data, however, can under no circum stances be trans ferred to private persons [5].

9.3.3.1 Operational analyses

Analysis Work Files (AWFs) were, accord ing to Europol, the “only exist ing legal tool[s] at 
the European level to simul tan eously store, process and analyse factual inform a tion (hard 
data) as well as intel li gence (or soft data)”.112 AWFs no longer exist, but art.18 [2]c and 
[3]a–c regu late the processing of inform a tion in “oper a tional analyses”, a concept that 
appears similar. The term refers to “all methods and tech niques by which inform a tion is 
collec ted, stored, processed and assessed with the aim of support ing crim inal invest i-  
g a tions” (in contrast to the stra tegic use of data to support and develop crim inal policies) 
(art.2 b–c). Operational analyses are parts of projects, i.e. not data avail able for searches in 
the over arch ing system. The Europol Executive Director must define their purpose, and 
decide on the categor ies of personal data, subjects, and parti cipants that should be involved, 
and on the condi tions for access, and inform both the Management Board and the EDPS (a). 
The use of personal data for anything other than the purpose of the specific analysis  
project is prohib ited unless it is “neces sary and propor tion ate”, and compat ible with the 
project for which the data will be processed.

The categor ies of people about whom data may be registered follow in Annex II. In addi-
tion to suspects and convicted persons (cf. also art.18 [2]a), they include those who might 
be called to testify in invest ig a tions or crim inal proceed ings; victims or poten tial victims of 
an offence; contacts and asso ci ates; people who can provide inform a tion – in connec tion 
with offences for which Europol has compet ence under art.3. Art.30 regu lates the processing 
of “special categor ies of personal data”. This includes data on non- offend ers (and non- 
suspects), such as witnesses, and minors; or sens it ive data concern ing racial or ethnic origin, 
polit ical opin ions, reli gious beliefs, health or sexu al ity. Processing these categor ies of data is 
subject to stricter require ments of neces sity and propor tion al ity for fulfilling tasks within 
Europol’s compet ence. The sens it ive data must also supple ment data already processed. 
Collection of such sens it ive data in isol a tion is prohib ited. Europol alone has direct access 
to these data, and they may not be trans mit ted outside Europol unless this is “strictly neces-
sary and propor tion ate in indi vidual cases concern ing crime” within Europol’s object ives. 
Like the old AWFs, oper a tional analysis projects (OAPs) may func tion as frame works within 
which the analyt ical cooper at ive work between Europol analysts, various organ ised crime 
and terror ism special ists, and the member states is carried on. They are, thus, more like 
internal police work files. Only author ised Europol staff may access the data, but there are 
no restric tions on the parti cipants the Executive Director may include in the OAPs. As with 
the AWFs, this prob ably means that Norwegians can still take part as third state expert 
invest ig at ive asso ci ates, share their data, and parti cip ate in larger oper a tions.113

In the past, as a third country, Norway could not be a member of the AWF groups. This 
exclu sion led to wide spread use of less formal sub- groups within the Europol struc ture in 

112 AWF 2012:4–5.
113 Op.cit.:23–41.
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which entit ies other than member states could parti cip ate.114 This has changed, and 
currently, the same require ments apply for exist ing agree ments with the entity, provid ing 
suffi cient data protec tion and confid en ti al ity exist (ER art.30 [3]). What has changed, is 
that the Executive Director now decides the frame work and contents of OAPs, rather than 
the MS in cooper a tion with Europol. In prac tice, this prob ably makes little differ ence, since 
consensus is key to success ful cooper a tion.

OAPs have some simil ar it ies with the joint invest ig a tion teams (JITs), which are open to 
Europol parti cip a tion. Europol may “assist in all activ it ies, and, for example, provide 
members and seconded members of the JITs with any inform a tion within the EIS (ER 
art.4 [1] c–d; art.5 [1];cf. art.18). Since Europol may propose a MS to estab lish a JIT, 
analysis from OAPs may influ ence such invest ig at ory groups.

‘Focal points’ are long- term, high- budget projects arising from stra tegic or oper a tional 
prior it ies. They may have a commod ity- based, them atic or regional angle, thus, they could 
involve Drugs Trafficking (commod ity), Albanian organ ised- crime groups (them atic), or 
the Baltic (geographic). Operational projects may be set up inside or outside such points. 
Norway is currently parti cip at ing in 14 focal points.115

9.3.3.2 Access to EIS and AWFs

Member states access EIS via the national contact points (in partic u lar art.7). Access is 
subject to the regu la tions of the ER, and to the rules and proced ure of the access ing party. 
Member states’ police may thus not gain access to inform a tion they would not be entitled 
to in their own country. The MS appoint certain competent authorities who may perform 
restricted searches in the EIS, receiv ing only hit/no hit inform a tion, not the full range of 
data, as in art.12 (art.13[6]). “Competent author it ies” are defined in art.2(a) as

all police author it ies and other law enforce ment services exist ing in the Member States 
which are respons ible under national law for prevent ing and combat ing crim inal 
offences. The compet ent author it ies shall also comprise other public author it ies exist ing 
in the Member States which are respons ible under national law for prevent ing and 
combat ing crim inal offences in respect of which Europol is compet ent.

The member states are respons ible for how their author it ies use the system, and this use 
must be elec tron ic ally trace able. This is one of the safe guards facil it at ing control of the 
legal ity of data processing.116 Europol has compet ence only in cases of serious crime that are 
within its mandate (art.3). The MS, however, may use the data retrieved from Europol 
data bases to combat all forms of serious crime, albeit within any restric tions noted on the 
‘hit’ by the regis ter ing state (art.20 [3] cf. [1–2]). For example: if a Norwegian police officer 
registers personal data and the circum stances around a seizure and arrest in Bergen, but 
notes that one of those arres ted is a 15-year- old boy, the data may be flagged with a warning 
that the boy should not be extra dited to any country where the age of crim inal respons ib il ity 
is less than 15, and that inform a tion registered on him should not be made avail able to such 
a state.

114 Wold 2004:50.
115 POD 2016.
116 Such checks shall be performed by the member states’ desig nated author it ies when the data is in the MS, whilst 

Europol is respons ible for the data processed by Europol (art.38).
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The compet ence of Europol has widened in other ways. An ‘on the spot’ mobile office 
provid ing direct access to all Europol data may be supplied during invest ig a tions or oper a-
tions.117 Only Europol will have direct access to these, but national units and liaison officers 
may request the files to be passed on to them, to be applied by national police author it ies 
within their national legal frame works. This means that, although Europol might have had 
access to, and registered inform a tion origin at ing in, or concern ing Norway, Norwegian 
police would not be allowed to employ this inform a tion in their invest ig a tion. When MS 
author it ies access Europol data, the national law of the partic u lar MS applies, in addi tion to 
the relev ant rules of the Regulation. There are addi tional rules to ensure data protec tion and 
legit im ate use of the EIS, for example, rules stating that Europol staff must retrieve inform-
a tion only when they are empowered to do so by the Executive Director (art.20 [4]).

Norway has two liaison officers in The Hague HQ of Europol. Within Norway, Kripos, 
as the Europol National Unit (ENU) has oper at ive dialogue with the Norwegian repres ent-
at ives at Europol. Norwegian police author it ies, unlike those of EU member states, may not 
search for data directly in the Europol Information Database.118 All inform a tion flowing 
from the Norwegian author it ies to Europol, includ ing via the liaison officer, must pass 
through Europol’s oper a tional centre for formal checks of its conform ity to Europol rules.119 
Communication takes place through Europol’s SIENA inform a tion exchange system 
(Secure Information Exchange Network Application), which is inter op er able with national 
police commu nic a tion systems, and “tailored to [the national law enforce ment officers’] 
domestic envir on ment and legis la tion”.120

Member states may bilat er ally exchange inform a tion on crimes that fall outside Europol’s 
compet ences, if this is allowed by national law (ER art.8[4]). One might ask whether 
Europol should have the task of facil it at ing such exchanges,121 and what the point is of 
limit ing Europol’s compet ences, when the limit a tions may be side- stepped, for example 
when a tip is received via Europol offices. Europol, acting inde pend ently, may not request, 
inform a tion or initi ate a Joint Investigation Team, but any MS liaison officer based at the 
Europol HQ, can do either of these things. Such inform a tion exchange does imply the use 
of Europol tech nical facil it ies and possibly the in- put of Europol offi cials, and there fore to a 
certain extent involves Europol itself.122

Europol does not have autonom ous oper a tional police compet ence, but can exert consid-
er able influ ence on oper a tional police work. Giving advice and provid ing mater ial and 
analysis in ongoing oper a tions, along side their compet ence to inter link and analyse the data 
provided to them, or that they collect inde pend ently, gives Europol a strong pres ence in 
police invest ig a tions across borders. According to Peers, the only limit on the “invest ig at ive 
and oper a tional action” of Europol is that it requires the agree ment of the member state 
concerned, and that member states are respons ible for “coer cive meas ures” (which are not 
precisely defined).123 Although lacking the compet ence to order an invest ig a tion or coer cive 
meas ures, it is clear that Europol may act as both initi ator and facil it ator of invest ig a tions, 
thus becom ing increas ingly autonom ous.

117 Information from the Europol’s web site Vaajma IntReg Report 2014.
118 St.prp.nr.98 (2000–2001):15.
119 St.prp.nr.98 (2000–2001):3.3.
120 Europol review 2012:2.3.
121 de Moor and Vermeulen 2010a:1100.
122 Op.cit.:1100.
123 Peers (2007):4. For a crit ical view of the oper a tional devel op ment, see e.g. de Moor 2012.
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Norway, as a third state, thus has two prob lems. One is that EU member states do not 
have to go through Europol to obtain data, being more able to search them selves. The 
other is that the group of third- country and -party cooper a tion part ners is growing, both in 
numbers and diversity. EU MS compet ent law enforce ment author it ies may commu nic ate 
directly with Europol, rather than through their offi cial national units (although always 
inform ing these of the commu nic a tion) (art.7 [5]). Norway, not a member state, cannot do 
so, which slows down Norwegian access.

Denmark does not take part in this cooper a tion, in accord ance with art.1 and 2 of 
Protocol no.22, annexed to the TEU and TFEU. This means that the Nordic cooper a tion 
has some of the same chal lenges to access, and also the same incent ive to seek inform a tion 
else where.

9.4 EURoJUST

Eurojust facil it ates cooper a tion between member states’ public prosec utorial author it ies, and 
seeks to coordin ate invest ig a tion and prosec u tion in cases involving serious crime, espe cially 
organ ised, crime, concern ing two or more member states.124 This EU body was estab lished in 
2002, and its compet ences were exten ded in 2008. It some times coordin ates and directs major 
police oper a tions between several coun tries where time may be of the essence. It may assist by 
direct ing requests to the right author it ies in differ ent coun tries, or exped it ing responses to 
such requests. Although this book does not gener ally discuss police actions involving the 
higher law enforce ment author it ies, a descrip tion of the role of Eurojust is required to complete 
the picture of EU police insti tu tions, and their effects and compet ences in the MS and Norway.

Eurojust is not a supra na tional body: it has no compet ence to over rule member state 
decisions, or tell them what to do, and this was clearly the inten tion of the insti tu tions estab-
lish ing the organ isa tion.125 Eurojust has, however, some compet ences that could give it 
quite a high degree of influ ence on member states’ police invest ig a tions and oper a tions. 
Eurojust can make a “motiv ated request” to the member states’ compet ent author it ies, to 
initi ate an invest ig a tion or prosec u tion of a crime that Eurojust has learned of (EJCD 
art.10). Such requests may involve trans fer ring respons ib il ity for an invest ig a tion to a more 
appro pri ate MS; taking over the lead er ship of joint oper a tions (thus provid ing supra na tional 
guid ance, though without ‘coer cive’ author ity); initi at ing joint invest ig a tions; passing on to 
others inform a tion required to carry out Eurojust’s tasks (within the legal limit a tions); 
advising national author it ies processing European Arrest Warrants; and recom mend ing 
legis lat ive changes to promote mutual assist ance in crim inal matters. Member states are not 
obliged to comply with Eurojust’s requests, but can only refuse if compli ance would signi-
fic antly endanger secur ity interests, a person, or an ongoing invest ig a tion (EJCD art.8).

The Eurojust mandate matches that of Europol (EJCD art.4), and may be expan ded if 
member states request assist ance to invest ig ate or prosec ute other crimes (art.4 no.2). The 
compet ences and mandate of Eurojust are quite extens ive, which indic ates a desire on  
the part of the EU to secure the Eurojust involve ment regard less of changes taking place in 
the inter na tional crime scene.126 In many situ ations, it may be diffi cult to locate the right 
foreign author ity quickly enough. Eurojust solves this problem. According to Henricson, 

124 [2002] OJ L 63/1; [2008] OJ L 138/14 art.3(1).
125 Bigo et al. 2008:16–17.
126 Henricson 2011:41; Mitsilegas 2009:193–8.
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this is partic u larly valu able when police cooper a tion takes place between states where prosec-
utorial func tions are not inter n al ised in the police organ isa tion, in the way they are in 
Norway and Denmark.127

Europol and Eurojust have had cooper a tion agree ments since 2004. Cooperation was 
stepped up as a consequence of the Stockholm Programme, along side other bilat eral cooper-
a tion agree ments between EU agen cies such as OLAF and Frontex.128 The present 
Cooperation Agreement, in force since 2010, requires the entit ies to share inform a tion with 
each other, and gives Eurojust access to the EIS.129 This amend ment meant that Eurojust 
may initi ate an AWF, or estab lish a target group, which is now presum ably equi val ent to an 
oper a tional analysis project (E-E art.9[2]). This extends the scope of Eurojust into an area 
that was previ ously the preserve of Europol.130

Eurojust is run by a college consist ing of members from all 27 member states. Apart from 
its stra tegic role, an import ant func tion of the college is to settle juris dic tional disputes 
(art.7). The compet ences of the national members seconded to the college vary between 
coun tries. Some have judi cial compet ence in their home state, others have only an admin is-
trat ive role. This has been criti cised for being inef fi cient. Some repres ent at ives cannot 
initi ate invest ig a tions in their home state even though they have inform a tion justi fy ing such 
action. The college has no inde pend ent oper a tional author ity over the liaison officers (LP), 
but neither does the home state have decis ive compet ence to instruct its repres ent at ive(s). 
Decision art.9(1), however, provides that all members should have the same right to access 
all national police and crim inal data bases as national judi cial author it ies.

One minimum require ment is that they have prosec utorial compet ence, since repres ent-
at ives should be able to initi ate urgent prosec utorial decisions without obtain ing national 
author isa tion (art.9a[1;2] cf. 9e). National author it ies must be informed of such decisions 
after wards. In this respect, their powers resemble the cross- border compet ences foreign 
police are given in urgent situ ations under the Schengen cooper a tion (e.g. arts.41–42 
CISA). Sending liaison prosec utors to Eurojust with national compet ence involves no 
supra na tion al ism. It may, however, influ ence which tasks are prior it ised or carried out in the 
national territ ory, when these are decided in coordin a tion meet ings in The Hague. This is 
like the Europol liaison arrange ment: the LP may phone directly to a police district in 
Norway to initi ate an arrest.

Norway has a cooper a tion agree ment with Eurojust.131 it is not a full member, because of 
its non-EU status, but this may be of little prac tical signi fic ance.132 Similarly, Norway is not 
a member of the College, and the liaison prosec utor does not have national member status 
(EJCD art.9), which means that Norway cannot form ally influ ence the stra tegic devel op-
ment of Eurojust. Meetings may be atten ded on invit a tion (art.8). Norwegian cooper a tion 
consists of activ it ies and compet ences set out in the Eurojust Decision (art.3 E-N 
Agreement). This lack of formal influ ence does not prevent the cooper a tion being considered 
very import ant. Norwegian liaison prosec utors have said that the informal coordin a tion 
meet ings (where Norway does parti cip ate) are the most product ive of the Eurojust forums. 

127 Henricson 2011:42.
128 The Stockholm progamme 2009:8; 36; 41. The book does not cover OLAF, the European Anti-Fraud Office. 
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129 Europol/Eurojust Agreement 2010.
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In them, the LP may follow invest ig at ive leads to foreign coun tries – some thing that used 
to be beset by prac tical diffi culties.133 Eurojust has insisted that Norway is an import ant 
partner, and such events as the 22/7 terror ist attacks made Norway value the part ner ship 
too.134 In its 2012 Annual Report, Eurojust uses the Norwegian case to show what Eurojust, 
Europol and MS can, could and cannot do when they join forces.135

Information exchange between Eurojust and Norway takes place via the liaison prosec-
utor (E-N art.9 no.2). All inform a tion that is “neces sary, relev ant and not excess ive” to 
enhance “the co- oper a tion between Norway and Eurojust, on combat ing serious forms of 
inter na tional crime in the areas specified in the Council Decision” shall be exchanged (E-N 
art.9 no.1 cf. art.2). The Norwegian author it ies may, when passing inform a tion to Eurojust, 
make reser va tions on what use it is put to, access or trans fer delim it a tions, and/or dele tion 
of the inform a tion, and must be noti fied if it is trans ferred to states or bodies outside the 
Eurojust member states (art.10). Similarly, Eurojust must signal such limit a tions when 
trans fer ring inform a tion to Norwegian author it ies, and it must not be passed on by Norway 
(E-N art.11).

Eurojust itself does not perform any invest ig a tions involving data gath er ing inde pend-
ently, but has, its own data system (EJCD arts.14–16), and receives inform a tion from 
member states, third coun tries, and such organ isa tions/entit ies, as the SIS; from national 
regis tries; and from EAW inform a tion. Member states are obliged to provide inform a tion 
neces sary for Eurojust to perform its tasks under arts.4–5, cf. 13 no.1. MS must also (art.13 
no.6) without “undue delay” inform their national Eurojust member of any case that 
directly involves at least three MS, and where requests or decisions on judi cial cooper a tion 
have been passed to at least two MS, and one of three categor ies of require ments are met. 
It must be either (a): an offence punish able in the request ing or issuing state (depend ing on 
the MS) by a custodial sentence or deten tion order of at least five or six years, and included 
on the list in the para graph on serious crimes;136 or (b) any offence where there are factual 
indic a tions that a crim inal organ isa tion is involved; or (c) an offence that suggests a serious 
cross- border dimen sion or possible reper cus sions at the European Union level, or that 
member states might be affected other than those directly involved. Information shall also 
be provided, although without an expedi ency require ment, if (a) conflicts of juris dic tion 
have arisen or are likely to arise; (b) controlled deliv er ies affect at least three states, at least 
two of which are member states; (c) requests for judi cial cooper a tion, or decisions on it, 
have been repeatedly refused, and obstacle put in the way of giving effect to the prin ciple of 
mutual recog ni tion.

The oblig a tion to share inform a tion was substan tially exten ded by the 2009 Eurojust 
Decision. Information may only be processed by Eurojust when a person is under invest ig-
a tion for crim inal matters, or being prosec uted under national law. In some circum stances, 
inform a tion on witnesses may also be processed (art.15[1;2]) (applic able in the E-N rela-
tion ship, art.9[1] cf. 2[2], though only in cases within the compet ence of Eurojust (EJCD 
art.4). A wide range of data that can identify a person may be stored: DNA profiles, finger-

133 Op.cit.:19, refer ring to inter views with former liaison prosec utors Kallerud and Sundet 2008.
134 Eurojust Annual Report 2007:52.
135 Eurojust Annual Report 2012:25.
136 i) human traf fick ing; (ii) sexual exploit a tion of chil dren and child porno graphy; (iii) drug traf fick ing; (iv) traf-
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prints, photos, invest ig a tions in differ ent coun tries, facts suggest ing the case has an inter na-
tional dimen sion, etc. (EJCD art.15[1] a–n). Sensitive inform a tion may only be processed 
when neces sary for the national invest ig a tion concerned and Eurojust coordin a tion 
(art.9[4]). Data processed by Eurojust may be shared with other part ners, but this needs 
approval from the data- supply ing state (art.27[1]). This approval is unne ces sary when the 
inform a tion is forwar ded to EU bodies (such as Frontex or Europol), which fall outside the 
scope of the agree ments of art.26a.

The Norway–Eurojust Agreement refers to the 2002 Council Decision that Eurojust was 
based on; not the revised version of 2008. Norway is not there fore form ally bound by the 
amended CD (E-N art.2[1] cf. 1[a]). It follows from the Cooperation Agreement art.7, 
however, that the parties shall meet regu larly (at least once a year) to assess how the 
Agreement is being imple men ted, and agree upon any amend ments (art.20[1]). Given the 
mutual interest in an ongoing cooper a tion, this must be inter preted as continu ing  
the cooper a tion based on the new Decision. The consequences of a Norwegian with drawal 
from any cooper a tion it has entered into in the police and crime control area, are hard to 
predict. It would be diffi cult to stay in some, and leave others.137 The 2008 Council Decision 
drew a distinc tion between EU member states and Norway : like Eurojust, Norway cannot 
make ‘reasoned recom mend a tions’, only less binding ‘requests’ (E–N Agreement art.3[3]). 
This may suggest that requests from, or recom mend a tions to, Norway have less force. 
Requests may be refused without giving any reason. The E–N agree ment does not specify 
which meas ures the Norwegian LP may suggest, in contrast to the specific a tions given in 
the EJCD art.6.138 The atti tude of Norway to EU or other inter na tional forums has, 
though, rarely been one of negli gence or unwill ing ness. The desire seems rather to be ‘top 
of the class’: the Norwegian liaison prosec utor is notably better endowed with compet ences 
than many EU MS national members.

9.5 dIffERENCES ANd SIMIL AR IT IES BETWEEN ThE SySTEMS

There are import ant differ ences, but also many simil ar it ies between the various systems of 
inform a tion exchange.

Norway’s inclu sion in various systems may suggest that it is no mean player in the field of 
inter na tional police cooper a tion. The key aspects for compar ison are: 1) the regis tra tion 
require ments regard ing an inter na tional dimen sion; 2) the purposes of the systems, for 
example, crime or immig ra tion control; 3) the geographic reach of the data bases, and what 
kind of inform a tion may be accessed; 4) the poten tial outcomes of the regis tra tions; 5) the 
use and access ib il ity of the various data bases; and 6) the threshold for regis tra tions.

All the police cooper a tion mech an isms may presup pose an inter na tional dimen sion, but 
this does not have the same meaning for each instru ment. The differ ent mean ings make 
poten tial over laps inter est ing because they may or may not be applied in addi tion to, or 
instead of, each other, by the same author it ies. The inter na tional dimen sion may mean that 
the registered subject or object involves some kind of cross- border element, as in the case of 
migrants from another country, a convict escap ing into another country or a stolen car 
being driven into another country. The VIS simply concerns visa applic a tions, and this is the 
cross- border element. Europol involve ment previ ously required the crime in ques tion to be 

137 See Hufnagel 2016.
138 The ques tion was not, accord ing to Efjestad, touched upon in the Norwegian forarbeid (2009:18–19).
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of a “serious, inter na tional, organ ised” nature, but the require ment for an organ ised crim-
inal struc ture was removed in 2002, and “related” crimes are now included. The crime in 
ques tion must still affect two or more Europol member states.

The SIS covers both national and inter na tional crime. The domestic crimes included in 
the system are those such as murder, theft, and illegal immig ra tion, but they must have an 
inter na tional dimen sion, as when a perpet rator has fled the country, or an expelled immig-
rant has absconded. The national aspect also covers the preven tion and detec tion of threats 
to public order and secur ity, unlike EIS, whose purpose is the invest ig a tion of more inter-
na tional serious crime.

Another differ ence is in whether the systems concern crime control alone, a combin a tion 
of crime and illegal immig ra tion control, or public order poli cing. The primary purpose of 
Europol is crime control. That of Eurodac and VIS is control of illegal immig ra tion. The 
SIS has both immig ra tion and crime control aims. A major differ ence between the SIS and 
VIS is that the latter targets third country nation als, while the SIS holds inform a tion on 
both third country and EU nation als in connec tion with crime and missing persons.139 
Europol oper ates world wide and does not discrim in ate between nation al it ies, but only 
targets crim in als or those suspec ted of crime. Eurodac holds only inform a tion on foreign 
nation als apply ing for asylum, illegal immig rants and illegal border- cross ers.

The targets of immig ra tion data bases no doubt vary because of inter op er ab il ity, and the 
access avail able to national and inter na tional police. While the SIS is concerned with both 
crime control and immig ra tion control, stat ist ics show that, in prac tice, it has been used 
primar ily for immig ra tion control,140 despite the fact that most of the provi sions in the 
CISA and the SIS Act concern crime control. The data bases origin ally dedic ated to immig-
ra tion control, such as Eurodac and VIS, are becom ing ever more access ible to the police. 
If the effects on the indi vidual’s life are de facto similar, there are good reasons to feel there 
has been a purpose- shift in these data bases to one with a police or crim inal proced ure focus. 
Such a change would strengthen the rights of the indi vidual, and the police activ ity result ing 
from inform a tion held in these data bases would be governed more strictly, accord ing to 
crim inal proced ural law.

Some of the data bases overlap in geograph ical scope and in the type of inform a tion 
registered and exchanged. SIS is a search register for many of the same types of crimes as 
the world wide Interpol and, like it, registers missing persons and objects. As for pass ports 
and travel docu ments, this overlap is regu lated in the legal basis. In the case of the poten tial 
duplic a tion of arrest warrants, the SIRENE Manual is the only written guideline, and gives 
prior ity to SIS alerts over Interpol alerts. The Interpol system should be used only in excep-
tional cases, where there is insuf fi cient inform a tion avail able to register an alert in the SIS.141 
The SIRENE Manual also recom mends that SIRENE Bureaus cooper ate with Europol 
National Units (ENU) and Eurojust, so that all exchange of ‘ordin ary’ and supple ment ary 
inform a tion, under the SIS rules or not, pass through the SIRENE office.142 These prac-
tices must take place in accord ance with national law, and the SIRENE recom mend a tions 
are non- binding. Some overlap is thus inten ded, to fill possible gaps between data bases: 
Where SIS is unavail able, Interpol may be used instead, albeit as a second best. One way of 

139 Karanja 2008:300.
140 Op.cit.:304.
141 SIRENE 2013:1.8.3 (relat ing to SIS II Decision, but identical to the former SIRENE versions).
142 SIRENE 2013:1.6; 1.7.
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seeing this is that increas ing connec ted ness and inter op er ab il ity brings them closer together, 
and makes them less distinct for users.

Eurodac was the first European police and border control cooper a tion data base that contained 
biomet ric data. Such data was also allowed in SIS in 2008, and in the VIS in 2011. Biometric 
data is also included in Europol’s registers. Changes in other data bases may suggest a spill- over 
effect: the SIS seems outdated if it does not have the same func tions as other systems. 
Alternatively, it may just be that tech nical devel op ment is an inde pend ent driving force.

These data bases are all avail able, to varying degrees, to the police perform ing law enforce-
ment tasks, either for crime control, or immig ra tion control purposes. The degree to which 
the various types of inform a tion are access ible to the police differs from data base to data-
base, depend ing on the primary purpose of the system. While Eurodac origin ally concerns 
only the preven tion of illegal immig ra tion, (and this is still the case for Norway), the SIS 
always had immig ra tion and crime control purposes, as well as a concern with secur ity in the 
broader sense, includ ing public secur ity. The VIS has immig ra tion control as its main 
concern, but since its incep tion has also allowed access for law enforce ment purposes. The 
inter op er ab il ity between the systems is viable, as with SIS, in pass port inform a tion alerts. 
The aim would be to avoid duplic at ing the use of resources, and – within legal limits – to 
make the most of the data held.

A major differ ence between SIS and Europol registers was their inten ded outcomes. The 
former was primar ily a search register, for wanted or missing persons or objects, while the 
latter included an invest ig at ive tool.143 This distinc tion has become less clear since 
the advent of more extens ive data regis tra tion possib il it ies, and SIS is now more of an 
invest ig at ive resource144, and thus more like the Europol system. The EIS has cent ral ised 
searches by author ised person nel in the HQ and national units, but the analysis files are 
closed, because they contain more inform a tion and concern ongoing invest ig a tions.

Both Europol and Schengen mech an isms contain substan tial meas ures of inform a tion 
exchange, which differs in use and access ib il ity, as well as in how it may be applied. SIS is a 
search register that also prescribes action to be taken after a hit. The Europol systems will 
also request responses, but action may be initi ated on the grounds of data in the systems that 
supple ments or supports the inform a tion held by the search ing state.145 This under lines the 
differ ence between the cent ral ised capa city of Europol and that of SIS, and the much greater 
autonomy of the Europol office with its direct and indir ect employ ees (i.e. liaison officers) 
analys ing and produ cing intel li gence that Europol may, to some extent, do them selves.

Perhaps the most notable differ ence is that the Schengen system is decent ral ised, and run, 
fed and analysed by the author it ies of the Schengen member states and asso ci ated part ners 
(includ ing Europol, Interpol, etc.).146 In contrast, the Europol data bases are tools of the 
employ ees of Europol itself, contain ing working and analysis files that are used, and amended 
by Europol offi cials (includ ing liaison officers). Exchange of inform a tion with the member 
states takes place only through the national contact point (Kripos in Norway).147 This differ-
ence is also visible in the liaison officer arrange ments; through the Schengen cooper a tion, 

143 E.g. Wold 2004:28.
144 See e.g. Boehm 2012a:279–80; 344–5.
145 On the use of such data as evid ence, see e.g. Torgersen 2009.
146 A differ ence to the other inter na tional inform a tion systems used to be that searches could only be done in the 

national data bases (N.SIS) (Karanja 2008:305). After the SIS II entered into force, however, all search is also 
in the SIS carried out in the cent ral ised base (OJ L [2006] 381/4) art.4[4]).

147 [2009] OJ L 121/37 art.8(2).
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the liaison officers are based in the member states, while liaison officers seconded to Europol 
work in The Hague.148 The differ ences in access, however, are less import ant: the Europol 
Convention decided that the direct access of national units to data related to possible future 
crime should be restric ted. Now, national units may consult theEIS directly (ED art.13; ER 
art. 20). This was a prac tical change, initially inten ded to reduce the burden on liaison 
officers,149 but also, perhaps, indir ectly facil it at ing wider access to Europol. The import ance 
of easier access later became appar ent in the new access rules of the 2016 Regulation.

For Norway, the various sections of Kripos’s inter na tional depart ment consti tute the 
contact points with inter na tional police forums. The excep tion is SIS, which is access ible for 
law enforce ment more gener ally. Kripos is still the national SIRENE bureau (SIS Act 
sect.2). The fact that the same users will often consult several systems in search of the same 
data prob ably creates a degree of synergy between them.150

Depending on relev ant articles of the CISA, there are differ ent thresholds for data regis-
tra tion determ ined by the reasons for regis tra tion, i.e. the type of crime or immig ra tion law 
viol a tion involved. The Schengen threshold was that the person had commit ted or was 
commit ting partic u larly serious crimes, or that a foreigner would in the future commit such 
crimes. This threshold was later lowered: the require ment for more than one crime was 
dropped, and the crime in ques tion had only to be serious, rather than partic u larly grave.151 
The Norwegian Ministry’s justi fic a tion for this was prag matic: it had turned out to be too 
diffi cult to main tain a uniform under stand ing in the Schengen member states of the “partic-
u larly grave” criterion, which hindered the unified prac tice that is required in the Schengen 
Area. Another reason was that the threshold for extra di tion, and the corres pond ing regu la-
tion in the European Arrest Warrant (EAW), was lower. This meant that the lowered 
CISA/SIS Act rules would not be considered dispro por tion ate.

A basic differ ence between the inform a tion systems is their geographic scope. Apart from 
Interpol, the other inform a tion systems Norway parti cip ates in are primar ily European. 
However, while the systems do include players from differ ent areas – the SIS is mainly 
access ible to the police of Schengen member states – the partial inter op er ab il ity and cooper-
a tion between the systems, at least for users who have access to all systems (e.g. person nel 
at Kripos or Europol HQ), means that inform a tion entered into the systems may reach 
further than the initial purpose for regis tra tion. As a general rule, data processed in the SIS 
(II) must not be made avail able to third coun tries or to inter na tional organ isa tions, with the 
excep tion of pass port data etc. that may be trans ferred to Interpol.152 Nevertheless, in 
accord ance with the “data owner ship prin ciple” in the SIS II Regulation art.34(2), the 
MS which registered the inform a tion may trans mit supple ment ary inform a tion to third 
coun tries. Such a trans fer may, if allowed in national provi sions, take place via Interpol.153 
Issues concern ing the prolif er a tion of inform a tion then arise, as when there is increased 
pres sure to share inform a tion with other parties.

One of the research ques tions I will address here in part II, is the impact inter na tional 
police cooper a tion may have on the work of Norwegian police, and whether this is what the 

148 Wold 2004:28.
149 de Moor and Vermeulen 2010a:1102.
150 Karanja 2008:308.
151 Ugelvik 2009.
152 [2006] OJ L 381/4 art.39; [2007] OJ L 205/63 art.54–55.
153 SIRENE 2013:1.5.1(b).
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popu la tion “needs” accord ing to the Police Act sect.1. This account and analysis of the 
inform a tion systems, access rules and possible avenues for cooper a tion, aim to show the 
range of resources avail able to the police for purposes of inform a tion exchange, retriev ing 
inform a tion giving grounds for further invest ig a tion, and estab lish ing the iden tity of various 
categor ies of people. There are differ ences in the primary purposes of the resources. Some 
are largely police data bases, others have both crime control and illegal immig ra tion control 
purposes, and others are only relev ant to immig ra tion matters, such as visa applic a tions. 
Because Norway is not an EU member, the access of the Norwegian police to data bases, 
some times depends g on whether they are Schengen- relev ant or not. In other cases, police 
access depends on the reason for seeking access: whether it is for (serious) crime control 
purposes or, say, safe guard ing public order. The breadth and the scope of the systems are 
consid er able: of partic u lar note is the Eurodac devel op ment whereby the Norwegian 
Ministry suggests allow ing foreign law enforce ment author it ies access to data that is prohib-
ited for Norwegian law enforce ment author it ies. These devel op ments chal lenge the separ a-
tion of admin is trat ive and poli ciary powers, and the link between the police and the state.

The inform a tion retrieved or exchanged through the various instru ments may be util ised 
in oper a tional police activ ity. The follow ing chapter there fore concerns the prac tical 
outcomes of inform a tion exchange.



The tradi tional notion of inter na tional cooper a tion in crim inal matters involves extra di tion 
and mutual legal assist ance, but even such cooper a tion presup poses prac tic al it ies such as 
seizure or arrest.1 Information exchange registers, such as SIS, func tion as broad search 
registers for wanted and missing persons and things. But these registers also include requests 
for foreign police to take action on behalf of the agency that made the regis tra tion. 
Information is, for example, registered to help appre hend a person wanted for a crim inal 
offence or to obtain evid ence pertain ing to an invest ig a tion. This chapter analyses the regu-
la tion of arrests and the obtain ing of evid ence, through hits in data bases. The role of the EU 
bodies Europol and Eurojust is also explored, in rela tion to arrests, after a brief look at 
requests for surveil lance or specific checks.

10.1 REqUESTS foR SURvEIL LANCE oR SPECIfIC ChECkS

Information on persons and vehicles may be registered so that surveil lance or specific checks 
will be performed abroad. The purpose of obser va tion may be to collect evid ence or analyse 
the struc ture of crim inal networks. ‘Specific checks’ means search in/of a person or object/
prop erty. The require ments for this in the original CISA art.99 no.2 refer to “prosec ut ing 
crim inal offences and the preven tion of threats to public secur ity” and “numer ous and 
extremely serious offences” (no.2 a). The wording of the Norwegian SIS Act was changed 
in 2008, follow ing the SIS II Council Decisions, to remove the require ment that the serious 
offences should be “numer ous and extremely [serious]”, thus lower ing the threshold for 
regis ter ing such requests quite signi fic antly.2 The police action reques ted must be neces sary, 
either because a person is seen as a threat or because there are other threats to internal or 
external secur ity. Information gath er ing and trans mit ting is regu lated in CISA art.94. 
Searches, like any coer cive measure, may only be performed accord ing to national rules. 
Surveillance involves direc ted, non- coer cive watch ing of and listen ing to someone or some-
thing, and includes the retrieval of inform a tion.3 Surveillance involving coer cion, such as 
wire- tapping or bugging private rooms, is not covered by the Schengen cooper a tion. This 
follows from art.40 no.3(e). The CISA does not contain rules on which obser va tion tech-
niques may be applied. The vague ness of the wording opens the way for meas ures such as 

10 ACTIoNS foLLoW INg hITS IN 

ThE dATA BASES

 1 Anderson et al. 1995:218.
 2 [2006] OJ L 381/4; [2007] OJ L 205/63. The lowered threshold, I argue else where, is poorly justi fied 

(Ugelvik 2009).
 3 Auglend et al. 2004; Joubert and Bevers 1996.
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police infilt ra tion and controlled deliv er ies. The latter are specific ally mentioned in art.73, 
which anti thet ic ally gives grounds to exclude pure “obser va tion” of the surveil lance as 
applied in arts.40 and 99.

CISA art.99 was trans ferred into the SIS Act sect.8 (1) and determ ines when requests for 
discreet surveil lance or specific checks may be registered in the SIS. The purpose must be to 
fight crime and prevent threats to public secur ity (a) when there is clear evid ence (“konkrete 
hold epunk ter”) that a person is plan ning to commit, or is commit ting, a serious crim inal 
offence, or (b) where an overall assess ment of a person, espe cially because of previ ous crim-
inal acts, makes it likely he/she will also commit serious crim inal acts in the future. In the 
second para graph, such regis tra tion is also permit ted when there is clear evid ence that 
inform a tion on a person’s where abouts, travel route, destin a tion, passen gers, etc., are neces-
sary to prevent a serious threat posed by him/her, or other serious threats to internal or 
external national secur ity. As shown above, there is a general oblig a tion to cooper ate as far 
as possible within national legis lat ive frame works (CISA art.39). Norwegian police are not, 
however, obliged to grant a request from foreign police to put someone under surveil lance. 
If they do so, this must be in accord ance with national law. This makes such requests 
compar able to ordin ary inter na tional requests for assist ance in crim inal matters, even though 
the incent ive to comply might seem some what stronger.4 The main differ ence is how the 
requests are trans mit ted, that is, via SIS instead of letters rogat ory, for example. Since the 
action taken must accord with Norwegian national law, art.99 is not analysed further here. 
This Schengen resource is less of a novelty in the Norwegian poli cing situ ation than the one 
I look at in the next subchapter.

Norway nego ti ated an agree ment with the EU on the European Evidence Warrant 
(EEW), which facil it ates the gath er ing and trans mis sion of evid ence among the member 
states.5 The agree ment was not rati fied in EU MS before the EEW was replaced by the 
European Investigation Order (EIO), in force May 2017.6 There has been no agree ment 
(as yet) on a Norwegian asso ci ation. Since these matters primar ily concern court- involved 
police cooper a tion in crim inal matters, they will not be further discussed here. The 
Norwegian Europol liaison officers have expressed concern that Norway’s effi ciency will be 
seri ously reduced by its non- affil i ation to the EIO.7

10.2 ARREST

10.2.1  arresT afTer a sis hiT

Neither the CISA nor any other inter na tional treaty provide a legal basis for foreign police 
or law enforce ment author it ies to order an arrest in Norway. There are differ ent regu la tions 
in Norwegian law, depend ing which inter na tional agree ment an arrest request is based on. 
One could say that the SIS Act regu lates the regis tra tion of data to facil it ate the exchange 
of arrest requests. Other inter na tional police cooper a tion agree ments, such as the Prüm 

 4 See e.g. Ot.prp.nr.56 (1998–1999) ch.6.2.2. The general oblig a tion to comply with inter na tional requests for 
assist ance in crim inal matters follows e.g. from ETS 30 (1959), espe cially arts.1 no.1 and 2 no.1; also and ETS 
182 (2001).

 5 [2008] OJ L 350/72.
 6 [2010]OJ C 165/22.
 7 http://www.juristkon takt.no/i/2017/2/juko-2017-02b-19 [08.09.2017]).
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cooper a tion, provide a similar basis for appre hen sion and arrest, and one might expect such 
coer cive meas ures to be collec ted into one act. However, given that the actual legal basis for 
coer cive action is the same in all cases, whether outside or within the SIS Act, this absence 
of a single act is without legal signi fic ance. The Act itself does not give any legal basis for 
appre hen sion, arrest or extra di tion such as follows from the Police Act, the Criminal 
Procedure Act and the Extradition Act.

A request to arrest a person may be registered in the SIS for extra di tion purposes (CISA 
art.94 no.1, SIS Act sect.7 no.1). If a Norwegian police officer gets a SIS hit that requires 
the arrest and extra di tion of someone, the officer may appre hend that person. Prior to the 
arrest, the legal ity of the alert in the issuing state must be examined (SIS Act sect.5 [3] cf. 
CISA art.95 no.2). The arrest must be legal in both states (art.95 no.6). The Schengen 
cooper a tion does not concern extra di tion to another member state, only arrest and deten-
tion until the neces sary proced ures can be carried out. Any extra di tion must be in accord-
ance with exist ing agree ments, typic ally follow ing an arrest order.

The prin ciple of mutual recog ni tion is a corner stone of police and judi cial cooper a tion in 
crim inal matters in the EU. The prin ciple does not apply to third states such as Norway, and 
may thus limit the scope of Norwegian police cooper a tion. The prin ciple implies a unques-
tion ing accept ance of foreign legal decisions prior to carry ing them out in the ‘host’ state 
– when, say, extra dit ing an indi vidual in response to a foreign request. During the nego ti-
ations on Norway’s agree ment with the EU on the European Arrest Warrant (see the 
follow ing), it became clear that not all EU member states were willing to put as much trust 
in Norway as the mutual recog ni tion prin ciple takes for granted. Unquestioning accept ance 
of the decisions of foreign legal systems means mistakes are more likely to happen, which 
may explain the scep ti cism of EU states towards includ ing third coun tries.8

To a certain extent, the mutual recog ni tion prin ciple does apply more gener ally in 
Norway, and the police cooper a tion systems are examples of this. A Norwegian Act imple-
ment ing the Lugano Convention gives a legal basis to the l prin ciple of accept ing foreign 
judi cial decisions without further exam in a tion.9 This only concerns civil cases, and customs 
cases are excep ted (art.1 [1]). The prin ciple guiding the Norwegian courts’ evid ence assess-
ment means that the courts are free to decide whether evid ence has weight, and – and if so 
– how much. The Norwegian Supreme Court has applied this prin ciple so as to allow evid-
ence gathered (legally) abroad that Norwegian police would not have been allowed to 
gather (Rt. 2002.1744 and Rt.2005.1524).10 The prin ciple of reci pro city means, however, 
that if a state’s law enforce ment author it ies request a certain police measure to be taken in 
another juris dic tion, for example, wire- tapping or surveil lance, they must return the favour 
when the other state asks them to. The Norwegian police should thus not request action in 
other coun tries that they would not be able to perform in Norway.11 Doing so might not be 

 8 Efjestad 2009:15.
 9 Act 08.01.1993 no. 21 art.26, with excep tions in art.27.
10 The Norwegian police may, through SIS, request evid ence to be gathered within another state, or to be allowed 

into that territ ory to collect such mater ial them selves. Such requests pass through the Ministry, and are not 
detailed further here (the Extradition Act 1975 sect.24). For the Norwegian courts’ use of evid ence gathered 
abroad through invest ig at ive meas ures that are illegal in Norway, see Rundskriv G 19/2001; Torgersen 2009; 
Bruce 2015.

(The applic able Norwegian processes follow the Forskrift om internas jon alt samarbeid i straf fe saker (2012); 
[2004] OJ L 26/3 and Nordic MLA 1974.

11 Bruce and Haugland 2014:99; 104.
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illegal, but it is a clear general rule that Norwegian police must not actively seek to evade 
national rules.12

The 2001 European Arrest Warrant was designed to facil it ate extra di tion between EU 
member states. Such warrants are auto mat ic ally legally valid in any member state. An EAW 
may be issued as an alert in the SIS (EAW Decision art.9 no.2–4; CISA art.95) and be 
equi val ent to an arrest order request until the SIS (II) is capable of holding complete arrest 
warrants. An affil i ation agree ment was made in 2006 for Norway’s parti cip a tion in the 
EAW, repla cing tradi tional extra di tion with surren der ing proced ures, and simpli fy ing the 
process signi fic antly.13

The affil i ation agree ment was finally accep ted by the Norwegian and EU parlia ments in 
2011. Ratification was expec ted to come in 2013, but the approval required has not been 
forth com ing, either from the Council or from every EU member state (art.218 TFEU). 
The Agreement resembles the EAW, but contains some vari ations allow ing, for example, 
the contin ued excep tion of ‘polit ical offences’ and the ability to refuse to extra dite one’s 
own citizens, subject to some limit a tions. The diffi culty of access ing the European Arrest 
Warrant is one example of a lack of trust between some e EU member states and Norway as 
a ‘third country’.14

Norway has altern at ives to facil it ated arrest orders, such as the 2005 Nordic Arrest 
Warrant Agreement. Apart from this, extra di tion follow ing either a Schengen- related arrest 
or through other cooper a tion mech an isms must take place in accord ance with the regu la-
tions in the Extradition Act sect.15 (before the Norwegian Arrest Warrant Act of 2012 
becomes fully applic able).15 The lack of access to EAWs directly in the SIS has no prac tical 
consequences as long as the SIS is used as an alert system: CISA art.95 still contains provi-
sions on the trans fer of addi tional inform a tion, which usually means a complete arrest 
warrant.16

The require ment to examine the legal valid ity of arrest requests was criti cised for being 
more labor i ous than other ordin ary inter na tional requests. The Norwegian legal solu tion 
was simply to give the SIRENE office respons ib il ity to review the arrest regu la tions in all 
other member states. SIRENE coordin ates the proced ure of the public prosec utor in all 
such cases.17

CISA contained restric tions on the arrest of a state’s citizens (art.95 no.3). This was 
changed for the EU member states by the European Arrest Warrant. Norwegian citizens 
too, may now be extra dited from Norway to other coun tries under the general delim it a tions 
within the Extradition Act of 1975 and the European and Nordic Arrest Warrant Act of 

12 Riksadvokatens letter of 20.01.2003 about Rt. 2002.1744.
13 [2006] OJ L 292/1, also defined in the Decision defin ing the Schengen Extradition Acquis as regards Norway 

and Iceland ([2003] OJ L 76/25) (Peers 2011:675 fn.113). The Norwegian extra di tion rules in rela tion to the 
EU rules are detailed in Mathisen 2009; and the rela tion ship between the NAW and the EAW in Mathisen 
2010. Mathisen concludes that the NAW is an improve ment on the EAW, partly because of the higher level of 
mutual trust exist ing between the Nordic coun tries than between the EU MS. This is contrary to Larsson 
2006:462, who argues that the French, Italian and Spanish systems and cultures are, for example, more similar 
than the Nordic ones. See also Hufnagel 2013 ch.3.

14 E.g. Muth 2006:ch.5.3; Kvam and Suominen 2009.
15 The Extradition Act of 1975 supplied by the Arrest Warrant Act 2012 with its 2012 Circular.
16 On the compar ison and imple ment a tion of the EAW and the Nordic Arrest Warrant in Sweden, Denmark and 

Finland, see Suominen 2011:ch.3.3.
17 Ot.prp.nr.56 (1998–1999):60–62.
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2012. The latter, however, only applies to Nordic arrest warrants, which means that other 
arrest warrants from Schengen coun tries outside the Nordic region must still must follow 
Schengen or general inter na tional extra di tion proced ures.

As regards extra di tion and surrender proced ures, the Norwegian police may thus, for the 
time being, seem to be excluded from the closer cooper a tion exist ing between EU members. 
Norway is, however, asso ci ated with both Europol and Eurojust, and we will now look at 
the process of request ing arrest through these EU bodies.

10.2.2  europol and eurojusT arresT

Neither Europol nor Eurojust are autonom ous oper a tional police or prosec u tion bodies. 
Both entit ies may, however, have signi fic ant roles in police oper a tions involving arrest. 
Eurojust is a prosec utorial cooper a tion instru ment, and there fore prin cip ally outside the 
scope of this book. To provide an integ rated under stand ing of the meas ures accoun ted for 
in the previ ous chapter, it is, however, neces sary to explore the Eurojust cooper a tion to a 
certain extent as well. As seen in Chapter 2.4, the police and public prosec u tion are partly 
inter twined in Norway. This combin a tion also explains the follow ing analysis of the EU 
police and prosec u tion bodies’ role in arrest after inform a tion exchange.

Europol does not have power to carry out coer cive police activ it ies on its own, but at the 
request of member states, may assist in such oper a tions. The Norwegian contact point is 
Kripos,18 which means it is the only direct hub for inform a tion exchange between Europol 
and the Norwegian police – apart from the contacts the Norwegian liaison officer (LO) 
makes at the Europol HQ (E-N art.14). In emer gen cies, commu nic a tion may take place 
directly between the LO and the police districts in Norway. Kripos must later be noti fied of 
such contact (art.7[2]). This could happen if inform a tion from a Europol analysis, for 
example, revealed a drug courier was driving through Norway. The Norwegian LO could 
then tele phone the Trondheim police district and request imme di ate arrest. This would be 
within Norwegian police compet ence, and carried out by them, but at the instig a tion of 
Europol.

The Norwegian Eurojust liaison prosec utor may autonom ously initi ate coer cive meas ures 
within Norway that are within his compet ence as a senior prosec utor. Most of these, (except 
in emer gen cies), are limited by a prior court decision (EP CD art.9a). In prin ciple, such 
action should take place in accord ance with the respons ible national author ity (EPCD 
art.9c). Following a coordin a tion meeting within Eurojust, or a tip from another Eurojust 
state or body, the liaison prosec utor may request that Norwegian police carry out a general 
invest ig a tion; arrest a specific person; or set up a joint invest ig a tion team to cooper ate with, 
for example, Sweden. The Norwegian Eurojust prosec utor could also, in urgent cases, 
directly suggest cooper a tion between police districts within Norway (EPCD art.9d[a]). 
He/she is entitled to all national inform a tion needed to deal with Eurojust cases (EP–N 
art.5[5]/EPCD art.9b), for example, everything pertain ing to a case which may have rami-
fic a tions in other states.

A supra na tional European public prosec utors’ office (EPPO), sugges ted on the basis of 
TEU art.86, will work (initially) only within the field of crime against the Union’s finan cial 
interests. TFEU art.86 however, opens the way to extend ing the EPPO’s compet ences to 
other areas of serious crime with a cross- border element (with similar aims to Europol and 

18 N-E Cooperation Agreement arts. 5; 7. For more detail on Eurojust, see e.g. Suominen 2008.
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Eurojust), if the Council and Parliament see fit.19 The declared purpose of the EPPO and 
the (future) Eurojust is to give bodies at the EU level compet ence to carry out invest ig a-
tions or prosec u tions them selves, since the member states’ efforts to prevent fraud are not 
as “effect ive, uniform and deterrent as required under the Treaty”.20 Since EPPO repres ent-
at ives would be empowered to carry out invest ig a tions, and prosec ute in member states’ 
national courts, this body would consti tute a new type of legal entity in the inter na tional 
system. The EPPO has met substan tial resist ance: in 2014, the Council’s proposal was sent 
to the member states for consid er a tion, but did not gain unan im ous approval.21 A so- called 
enhanced cooper a tion was initi ated instead, and in October 2017, the 20 MS who are part 
of this (per December 2017), agreed on the Regulation on how EPPO should func tion.22 
Norway was obvi ously not included in the approval phase, and will have to adapt to how 
EPPO will func tion in prac tice.

There is no supra na tional police or public prosec utor in the EU. Nonetheless, national 
repres ent at ives, includ ing from Norway’s, adhere to an EU set of rules and proced ures. 
Although these are not binding, there are strong incent ives to comply with them, as they 
are applied more or less uniformly through out the member states of Schengen, Europol and 
Eurojust, whatever their member status. The incent ives relate both to fight ing cross- border 
crime, and the polit ical advant ages of cooper a tion. Since neither Eurojust nor Europol have 
oper a tional compet ences, it is the national author it ies that carry out the recom mend a tions 
– or decisions – of these bodies. Such oper a tions take place within national law of the acting 
state. For Norway, there is the addi tional incent ive of appear ing to be an import ant partner 
to the EU and the EU bodies, since its non-EU member status makes it unclear whether it 
will be included in ongoing and future collab or a tions.

19 Press release from the Commission, http://ec.europa.eu/justice/news room/crim inal/news/130717_en.htm 
[13.09.13].

20 COM/2013/0534 final, Explanatory Memorandum ch.1.
21 http://www.consilium.europa.eu/en/press/press- releases/2017/06/08-eppo/ [15.09.2017].
22 [2017] OJ L 283/1.

http://ec.europa.eu/justice/newsroom/criminal/news/130717_en.htm
http://www.consilium.europa.eu/en/press/press-releases/2017/06/08-eppo/


11 LIAISoN offICERS

BETWEEN OPER A TIONAL AND 

NON- OPER A TIONAL COOPER A TION

Norway partakes in the arrange ment for second ing liaison officers to several forums. 
Seconding police officers (sambands menn) has been a long- stand ing Nordic tradi tion. The 
Nordic Police and Customs Cooperation (PTN) coun tries exchange liaison officers between 
them selves and have joint repres ent a tion in non-Nordic coun tries. The Schengen cooper a-
tion gives an inter na tional legal basis for such arrange ments between police author it ies in 
the member states. The Europol and Eurojust Agreements with Norway give a basis for 
second ing Norwegian liaison officers to their offices, and vice versa. Liaison officers may 
parti cip ate in oper a tional meet ings, and coordin ate such oper a tions as controlled deliv er ies 
and cross- border surveil lance. The tasks vary between states.1

The second ment meas ures in the CISA (art.47provide for bilat eral or multi lat eral liaison 
agree ments, and are nothing new for Norway.2 What was new, perhaps, was the encour age-
ment to expand the pool of second ment part ners to the rest of the Schengen Area. In the 
mid-1990s, this was not a very large or diverse group. This changed because of the bilat eral 
and multi lat eral possib il it ies for second ing police officers provided for by art.47 and the 
increase in Schengen member states during the early 2000s

The Nordic model of joint liaison officers, repres ent ing more than one country, was 
unknown in other Schengen member states (art.47 no.4). Liaison officers in the Schengen 
MS are not author ised to act on behalf of their contract ing state with autonom ous police 
author ity, but “to provide advice and assist ance”. They are not permit ted to act oper a tion-
ally abroad.3 Although it excludes coer cive meas ures, this arrange ment allows national 
police to exer cise author ity on behalf of foreign juris dic tions.

The Europol cooper a tion also has a system of liaison officers (ER art.8). Every member 
state’s national unit (e.g. Kripos) is obliged to have at least one seconded liaison officer at 
Europol’s HQ. Norway must guar an tee that the liaison officer has the neces sary tech nical 
access to the various data bases that his home- based colleagues have access to. Europol is 
also allowed to station an officer within a partic u lar police body in Norway (E-N art.14 
no.4).

Bigo calls the liaison officer “a human inter face between various police forces”; accord ing 
to den Boer, the “person i fic a tion of the foreign police of nation- states”.4 Norwegian liaison 

 1 Block 2011:169; Block 2013:105–6.
 2 St.prp.nr.42 (1996–1997):ch. 5.5.9.
 3 In contrast to the primar ily oper at ive liaison officers some coun tries, such as France, have in Interpol (Block 

2013:105).
 4 Bigo 2000b:74, den Boer 2010:57. For more general, world wide details on liaison officers see Nadelmann 1993; 

Bigo 2000b.
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 5 Council Decision of 27 February 2003 on the use of liaison officers in law enforce ment.
 6 Interview with Jan Kruszewski in Solberg 2011b.
 7 Bigo 2000b.
 8 Solberg 2011a:40.
 9 St.prp.nr.98 (2000–2001) ch.5. Kvam (2014) argues that there is no proper Norwegian legal basis for the liaison 

officers.

officers do not work as Norwegian police officers when they are posted to other coun tries 
or organ isa tions; they are seconded to the partic u lar foreign author ity.5 The police officer 
seconded to Europol works for Europol, in The Hague; the officer who is seconded to 
Serbia works in the liaison office for Serbia, Bosnia, Montenegro and Croatia. The liaison 
officer’s main task is to cooper ate, in his area of compet ence, with the author it ies of the host 
state or organ isa tion, on behalf of, but not at the behest of, Norwegian police. They thus 
give assist ance to local police author it ies, but in the interests of build ing rela tions and 
solving crime that affects Norway. They do not engage in oper a tional police work, nor do 
they carry out invest ig a tions on their own initi at ive. Instead, they func tion as an inform a tion 
link between the police in the host country and the police in the home state. For example, 
if the Nordic liaison officer in Serbia came across inform a tion he though could be import ant 
to Norwegian police, he would inform Kripos. Information may some times be so precise 
that it leads directly to an arrest. More vague inform a tion is passed on to the relev ant police 
depart ment, which may follow it up in case the inform a tion has ‘drowned’ in an inform a tion 
over flow.6 Bigo’s research shows that Europol liaison officer cooper a tion goes deeper than 
other bilat eral or multi lat eral agree ments, since all the officers work at the Europol HQ and 
actu ally get to know each other through day- to-day contact and cooper a tion.7

Liaison officers may receive inform a tion and requests for inform a tion from both the 
home and host state: thus, if customs stop two Bosnian citizens on the border with Norway 
because they ‘suspect some thing’, but the SIS reveals no hits, the customs officers may 
contact the liaison officer directly. What used to take several days to arrange through 
Interpol, can now be done by the liaison officer within minutes.8 However, commu nic a tions 
between Norway and the liaison officers must still pass through the Third Countries Office, 
which assesses the legal ity of the trans fer. Although the new Police Directive sect.1–3 no.1 
includes the Norwegian liaison officers in Europol and Eurojust, there is no legal provi sion 
author ising them to trans fer inform a tion, say, during a JIT oper a tion.

Since inform a tion from the liaison officer is not neces sar ily compu ter ised or gathered and 
analysed in the same way as data in police resources such as the Europol analysis registers, 
or in the SIS, this inform a tion exchange may, in prin ciple, happen outside Norwegian data 
protec tion legis la tion. The limit a tions in Norwegian law concern ing profes sional secrecy 
still apply. The Ministry has not considered it neces sary to provide a specific Norwegian 
legal basis for the second ment of Europol liaison officers.9 The liaison officer thus seems like 
a closer, some what more informal, contact between the coun tries in ques tion. Since there is 
ever more police cooper a tion, both oper a tion ally, and as regards inform a tion, the role of 
liaison officers as contact nodes and advisors becomes increas ingly import ant.



12 NATIoNAL LAW ENfoRCE MENT 

oN foREIgN TERRIT oRy

OPERATIONAL COOPER A TION

The state’s sover eign juris dic tion over its territ ory is presup posed in Norwegian law, as in 
the General Civil Penal Code (GCPC) sect.12(1).1 I argue that cross- border invest ig at ive 
meas ures chal lenge these juris dic tional rules. The respons ib il ity for an invest ig a tion is 
supposed to lie with the local chief of police, who may request assist ance from Kripos, if 
their expert ise and equip ment is needed. Investigative meas ures must be performed by 
Norwegian police on Norwegian territ ory (CPA sect.225; Prosecution Directive (Påtalein-
strukensen, PI) 1985 sect.7–5 [1]). The pertin ent Norwegian Acts are, however, only 
applic able with the restric tions imposed by relev ant inter na tional law or agree ments (CPA 
sect.4; PA sect.3; GCPC sect.2).

The focus has so far been on police cooper a tion in terms of inform a tion exchange, and 
on actions that may follow such exchange. The follow ing chapters are devoted to more 
prac tical police cooper a tion across borders: cross- border hot pursuit and surveil lance, and 
joint invest ig a tions and oper a tions.2 Either inform a tion- related, or oper a tional cooper a tion 
may lead to someone being arres ted or convicted in another country. Carrying out police 
oper a tions in a foreign territ ory is, however, tradi tion ally seen as more prob lem atic. A state’s 
sover eign right to exer cise coer cive author ity within its own territ ory is normally only chal-
lenged in times of war – or, on the basis of inter na tional agree ments.

I take the Schengen cooper a tion as my point of depar ture, since it is the EU cooper a tion 
forum into which Norway is most fully integ rated. The Schengen Convention is the basic 
legal agree ment for inter na tional cross- border police oper a tions, includ ing asso ci ated bilat-
eral or multi lat eral agree ments between member states and others.3 The cooper a tion obliges 

 1 There are, however, several issues outside the agreed core of the prin ciple, e.g. suspects based in other coun tries; 
crimes partly commit ted in other coun tries, or where a partial or full offence took place in differ ent coun tries. 
There is no agreed set of inter na tional rules on this, at either the UN, Council of Europe or EU level. In contrast 
to inter na tional civil law, where national courts may apply foreign law in their proceed ings, courts enfor cing 
national crim inal law will gener ally apply this alone (Peers 2011:823). As a consequence, when the law of one 
country is applied to a certain crim inal offence, the offender will not, as a general rule, be convicted by any other 
state’s court under this law. In addi tion, many coun tries will apply juris dic tion on certain offences commit ted 
outside their territ ory, regard less of whether the act was crim in al ised where it was commit ted, as follows e.g. 
from the Norwegian Penal Code sect.5.

 2 This corres ponds to the contents of the Council’s Manual of cross- border oper a tions (CBO Manual 10505/3/09 
(REV 3)).

 3 Peers 2011:934. Bilateral cross- border police agree ments have existed in Europe for a long time, between e.g. 
France and Switzerland, Austria and Prussia, Austria-Hungary and Germany (Fijnaut 1993:120–1), and later 
between e.g. the BeNeLux coun tries. Several such exten ded bilat eral agree ments exist in addi tion to the CISA. 
On the devel op ment of post-1950 police cooper a tion in Europe, see Hufnagel 2013:36–58.
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 4 Ot.prp.nr.56 (1998–1999):92.
 5 Op.cit. The Committee’s comments ch.8.

member states, under certain condi tions, to permit the exer cise of author ity by foreign 
police, either in the form of hot pursuit or cross- border surveil lance, on their territ ory. The 
specific meas ures are not neces sar ily ‘cooper at ive’ in the sense that two or more Schengen 
member states’ police officers work together. Rather, they imply that foreign police officers 
on their own may, under certain circum stances exer cise police author ity on the territ ory of 
another state. Such action may be under stood as ‘cooper at ive’, in the sense that the police 
forces are cooper at ing on a common police purpose, irre spect ive of national bound ar ies.

The Police Act sect.20a was amended in 2001 follow ing Norway’s Affiliation Agreement 
with the Schengen cooper a tion. The CISA regu la tions on police cooper a tion were largely 
trans ferred into Norwegian law, permit ting foreign police to enforce their home state’s 
juris dic tion on Norwegian territ ory. Police author ity includes issuing commands and 
prohib i tions, and, if neces sary, enfor cing these by coer cive power. This author ity was strictly 
limited: only cross- border continu ation of on- going surveil lance or hot pursuit was allowed 
in the Police Act before 2012. Substantial devel op ments have taken place in cross- border 
police cooper a tion since the Schengen cooper a tion of the 1990s. The instru ments and 
meas ures examined in this chapter, after an initial discus sion of cross- border hot pursuit and 
surveil lance, are those concern ing controlled deliv er ies, covert invest ig a tion, and joint 
invest ig a tion teams.

12.1 ThE dEvEL oP MENT ANd CoNTENT of ThE RELEv ANT 

NoRWEgIAN LEgAL BASIS

The Schengen Cooperation was the direct cause of the new Police Act section 20a, but the 
Government considered it advis able to provide a general legal basis for foreign police activ ity 
in Norway.4 Specific refer ence to the Schengen Convention was made, however, to limit the 
access of foreign police, after criti cism in the legis lat ive consulta tion rounds. This refer ence 
was seen as limit ing the extent of the new inter na tional law enforce ment on Norwegian 
territ ory, and thus also limit ing the possible infringe ment of sover eignty.5 In 2012, as 
mentioned above, the refer ence was removed.

According to the Norwegian Police Act sect.20a(1), foreign police officers may parti-
cip ate in joint invest ig a tion teams, or joint police oper a tions, or other wise perform their 
poli cing duties in Norway in so far as this follow agree ments with other states. Continued 
obser va tion or hot pursuit into Norwegian territ ory are also allowed. These require ments 
have been changed twice, most recently with a 2012 amend ment (which came into force in 
2013). The latter removed the distinc tion made between the various meas ures. Since 2013, 
sect.20a has been the legal basis for all foreign offi cials’ activ it ies permit ted by mutual agree-
ments. Cross- border hot pursuit, obser va tion, joint invest ig a tion teams and joint police 
oper a tions are specific ally mentioned, but the Act does not set out any further regu la tion of 
them. Sect.20a is simply the legal basis for any present or future cooper a tion agreed upon 
with a foreign state.

Domestically, the general rule on assist ance from other national police districts, and the 
Norwegian police special units, espe cially Kripos, is that the chief of police in the district 
remains in charge of the oper a tion in ques tion. The special units do, however, some times 
take over respons ib il ity, or have initial respons ib il ity, in complex or other wise special cases. 
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 6 Ot.prp.nr.58 (2001–2002):27.
 7 Ot.prp.nr.56 (1998–1999):96.
 8 The common prac tices and hand books of cross- border police cooper a tion are for example the Schengen 

Executive Committee’s Handbook on cross- border police cooper a tion [SCH/Com- ex (98)52] ([2000] OJ L 
239/407 restric ted docu ment); Decision with prin ciples govern ing the payment of inform ers ([2000] OJ L 
239/417). A similar resol u tion was adopted by the Council ([1997] OJ C 10/1); Best prac tice and recom-
mend a tions regard ing Schengen cooper a tion (Council doc 10842/09, Peers 2011:927).

 9 Innst.S.nr.147 (1998–1999):15; St.meld.nr.33 (1998–1999) ch.8.

If there are risks involved follow ing ordin ary – often more time- consum ing – proced ures, 
most decisions may be made outside the ordin ary decision- making hier archy. Requests for 
assist ance from other public bodies or depart ments, should be direc ted to the police chief 
of the district. There are excep tions to this rule in emer gen cies (PD sects.13–4). Urgent 
requests for assist ance from another police district, can be directly forwar ded to lower- level 
police officers, who should either get permis sion from their super i ors or, alert their super i ors 
after assist ance is been given (PD sect.7–4(2)). This accords with the regu la tions on the 
proced ure that applies when a police officer acts outside his geograph ical area of service 
without such a request (to protect persons or goods from immin ent danger, or in other 
press ing police matters) (PD sect.7–2).

Whenever excep tions are sought, assist ance must be reques ted from the proper agency, 
as soon as possible, and within 24 hours at the latest (PA sect.17d (3)). The strict proced-
ures to be followed in the case of searches are described more fully in the forarbeid.6 
According to PA sect.7a, excep tions on searches can only be made by senior offi cials.

In the case of inter na tional cooper a tion, the Norwegian govern ment did not, in the 
1990s, consider the Schengen meas ures that allowed foreign police officers to enforce their 
author ity in Norway to neces sit ate any legal amend ments. Nordic police cooper a tion already 
allowed cross- border hot pursuit and surveil lance, because of the vast wilder ness areas in the 
border lands of Norway, Finland and Sweden. Nor did the possib il ity of arrest by foreign 
police officers (CISA arts. 40–41) require new legis la tion, since anyone could already legally 
arrest someone caught in the act or fleeing after commit ting a crime (i.e. ‘citizen’s arrest’, 
CPA sect.176(1)). The Schengen cooper a tion police meas ures were thus not inten ded 
either to increase the Norwegian police’s power to make arrests, or to provide a legal basis 
for giving foreign police officers Norwegian police author ity.7 After criti cism of the lack of 
a clear legal basis for (poten tially) coer cive powers, the Police Act was amended by 
section 20a. The amended section also required foreign police officers to be subject to 
Norwegian admin is trat ive and penal law in the same manner as Norwegian police officers (in 
accord ance with CISA art.42). This, for example, implied that a foreign police officer acting 
in Norway would be crim in ally respons ible in the same way as domestic police, but also 
protec ted under the GCPC sect.155 (threats against police officers). The new legis la tion 
thus under lined the differ ence between ordin ary citizen’s arrest and the respons ib il it ies and 
duties of police officers – even ones acting outside their territ ory.

In the polit ical debates of the 1990s on the Schengen cooper a tion, concern was also 
voiced about addi tional ‘soft law’ rules. There were doubts about the hand books on police 
cooper a tion, and on main tain ing public order and secur ity.8 The Ministry main tained that 
the hand books were mere guidelines. Nevertheless, the cooper a tion implied that these 
guidelines should be followed provided they were in accord ance with national law. The 
hand book had to be distrib uted and followed by the Norwegian police.9 The ques tion as to 
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which guidelines have final author ity when those of the Schengen regu lat ory author it ies 
conflict with those of the Norwegian police, or other author it ies, does not yet have a defin-
it ive answer.

12.2 hoT PURSUIT ANd CRoSS BoRdER SURvEIL LANCE

On 7 August 2012, a brutal bank robbery took place in the small town of Töckfors in 
Sweden, a few kilo metres from Norway. The three robbers then drove across the border. 
Both Norwegian and Swedish police from neigh bour ing districts parti cip ated in the ensuing 
search. A heli copter was kept ready on the Swedish side of the border, with permis sion to 
enter Norwegian territ ory if neces sary.10 This is an example of one of the until recently only 
forms of autonom ous police oper a tions allowed on Norwegian territ ory: hot pursuit and 
cross- border surveil lance.

‘Hot pursuit’ in CISA is defined as the pursuit of someone caught commit ting or parti-
cip at ing in a serious crim inal act, or imme di ately after wards, and when there is no doubt 
that he/she is the offender; or the pursuit of someone escap ing a custodial sentence or 
provi sional custody.11 The general rule is that the home state takes over at the national 
border (CISA art.41 no.1). If the home state police cannot imme di ately do so, cross- border 
pursuit may take place to ensure that the person does not escape. Similarly, if a police officer, 
is keeping under surveil lance someone suspec ted of commit ting an extra dit able offence, or 
someone who there is good reason to believe may assist in identi fy ing or tracing such a 
person, the officer may continue the surveil lance in another Schengen country (CISA 
art.40). In the first scen ario, surveil lance may continue without noti fic a tion in partic u larly 
urgent situ ations, and borders may be crossed without prior notice when this is not feas-
ible.12 At the latest, officers must consult the author it ies of the host state as they cross the 
border. Pursuit shall cease at the first request of the host state. Hot pursuit and cross- border 
obser va tion are regu lated in the Norwegian Police Act sect.20a, which sets the require ments 
and permis sions for both meas ures. They will there fore be dealt with together in the 
follow ing, which focuses on the details that arise from the CISA rules.

Exceptions to the general rules can only be made if certain require ments are met. The 
grounds for border cross ing will be described first, includ ing the level of suspi cion neces-
sary, the type of crime, and the further consid er a tion of whether or not non- offend ers also 
may be pursued. General rules concern ing which types of police may cross borders, whether 
they can be armed, and whether they may arrest someone in other coun tries, are dealt with 
later.

12.2.1  The grounds for cross ing borders

Cross- border hot pursuit and surveil lance may be applied to those suspec ted of certain crim-
inal offences. Police may also cross borders in pursuit of someone who could identify the 
perpet rator of such crimes. Hot pursuit may also take place when someone has escaped from 
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13 Surveillance of non- suspects was added by the Council Decision 2003/725/JHA; [2000] OJ L 248/1, 
amended in the PA in 2012.

14 [1998] OJ L 351.
15 As referred to in [2002] OJ L 164/3 on combat ing terror ism. The wording was also amended for some terms; 

‘rape’ was replaced with ‘a serious offence of a sexual nature’. Boucht 2012:208 n.23 shows how art.17 in the 
second addi tional protocol has a narrower scope than the CISA.

16 Daman 2008:182.
17 Council Decision 2003/725/JHA.
18 The Extradition Act sect.3 cf. PA sect.20a (before the 2012 amend ment).
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provi sional custody, or while serving a sentence involving the depriva tion of liberty. These 
require ments are explained further in the next sub chapters.

12.2.1.1 Suspicion and offences

The original list of offences legit im ising cross- border surveil lance contained very serious 
crimes, such as murder, rape, forgery of bank notes, aggrav ated burg lary and robbery, human 
traf fick ing, and traf fick ing in narcotic drugs (CISA art.40 no.7). Two amend ments were 
made after the incor por a tion into the EU Acquis, in 2000 and 2003. The first was tech nical, 
the other more substan tial: instead of being only someone suspec ted of an extra dit able 
offence, the subject could now also be a person who there “is serious reason to believe [. . .] 
can assist in identi fy ing or tracing such a person”.13

The range of crimes that could justify ‘urgent proced ures’ in art.40 no.2, cf. no.7, was 
also expan ded to include coun ter feit ing of means of payment, smug gling of aliens, money 
laun der ing, parti cip a tion in crim inal organ isa tions,14 and terror ist offences.15 The offences 
listed in art.41 no.4(a) were origin ally the same as for cross- border surveil lance (art.40 
no.7), except that they also included the failure to give explan a tion to the police follow ing 
a serious acci dent. Daman shows how varying defin i tions of the offences may be prob lem-
atic, partic u larly in hot pursuits: in Germany, car theft consti tutes ‘aggrav ated theft’, which 
is listed in art.41 no.4(a). In France, however, it is merely theft. The many hot pursuits of 
car thieves in Germany have there fore led to a reclas si fic a tion of the offence in French law, 
while German police have reduced the number of such hot pursuits.16 With the 2003 
Council Decision,17 the list of offences ‘justi fy ing’ surveil lance was signi fic antly exten ded. 
MS them selves decide whether the list in no. 4(a) or the ‘extra dit able offences’ altern at ive 
should apply. The latter altern at ive, chosen by Norway, is a wider category.18

Requests for legal assist ance in crim inal matters are regu lated by the Norwegian 
Extradition Act, Chapter V. The refusal grounds are much the same as those in the 1959 
Convention with proto cols. Sect.23a no.3(c) makes “other weighty reasons” grounds for 
refusal, such as the fact that the suspect is under the age of crim inal respons ib il ity. Other 
grounds for refusal are certain prac tical hindrances, and the lack of legal basis in Norwegian 
law for the reques ted measure.19

The EU Convention of 29 May 2000 regu lates mutual recog ni tion and legal assist ance 
in crim inal matters between EU member states.20 Its purpose is to encour age and modern ise 
cooper a tion between judi cial, police and customs author it ies by supple ment ing and facil it-
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at ing the exist ing instru ments; the provi sions and applic a tion of the 1959 Council of Europe 
Convention MLA and its 1978 Protocol, the CISA, and the Benelux Treaty of 1962. Some 
parts of the Convention and its protocol of 2001 were defined as a devel op ment of the 
Schengen cooper a tion, and thereby applic able to Norway. The others were made applic able 
through an Association Agreement, which, along with new extra di tion regu la tions, was 
finally nego ti ated in June 2012, and came into force in early 2013.21 The rules on mutual 
recog ni tion and assist ance simplify legal assist ance and make it more flex ible regard ing the 
exchange of legal requests, witness inter rog a tion via video or tele phones, phone tapping 
and surveil lance of bank trans ac tions. In terms of oper a tional police cooper a tion, the agree-
ments provide a legal basis for joint and covert invest ig a tion.

Extradition from Norway may gener ally take place for crimes with a maximum sentence 
of more than 12 months, or where a foreign court has handed down a sentence of at least 
four months. The European Arrest Warrant has become the stand ard extra di tion instru ment 
in the EU and is decis ive and in wide spread use.22 EAWs may be issued for all acts punish-
able by a maximum sentence of at least 12 months or, where a sentence has been given of 
at least four months (EAW art.2[1]). Norway, as mentioned above, is not yet party to the 
EAW cooper a tion. The prac tical differ ences are few, but import ant: Norwegian citizens will 
not normally be extra dited outside the Nordic coun tries. And in the Nordic Extradition 
Act, the require ment for extra di tion of Norwegian citizens is that s/he has been resid ent in 
the request ing state for the past two years, or that the offence in ques tion is punish able by 
four years or more.23 Extradition of non-Norwegian citizens to other Nordic coun tries, 
however, only requires that the offence may lead to a custodial sentence, or when a verdict 
decid ing such a sentence has been pronounced (Arrest Warrant Act sect.17(1). There is no 
oblig a tion for officers to check the citizen ship of someone they are pursu ing, before cross ing 
the border; this would be contrary to the whole idea of urgency in hot pursuit. In the 
absence of indic a tions to the contrary, officers are only required to judge that the offence 
and offender object ively fall within the scope of the Nordic Extradition Act.

A clear refer ence in the PA sect.20a to the require ment for an extra dit able offence was 
removed in 2012. The refer ence is now general, simply includ ing any applic able inter na-
tional cooper a tion instru ments, under the Norwegian Agreement with the EU MLA 
Convention (MLA9 and the 2001 Second Additional Protocol to the 1959 European 
Council (ETS 182).24 The amend ment is not referred to in the forarbeid. The threshold for 
cross- border pursuit or surveil lance is presum ably the same as before, since nothing differ ent 
has been stated in the relev ant offi cial docu ments. When hot pursuit takes place under the 
CISA, the extra di tion require ment applies (cf. Norway’s declar a tion).

Under the CISA, the offence trig ger ing a hot pursuit is thus required to be serious, such 
as fleeing from a murder scene, or a robbery, rather than some thing like speed ing. Although 
an offender cannot be pursued into Norway if the offence is insuf fi ciently serious, a trial may 
take place in Norway for acts commit ted by a Norwegian abroad.25 Only the other Nordic 
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author it ies are allowed to perform cross- border hot pursuit into Norwegian territ ory, so in 
prac tice, it is the fairly wide Nordic Extradition Agreements that apply. It may be noted that 
Sweden declared in the Øresund Agreement (preamble [5]) with Denmark that hot pursuit 
into Swedish territ ory may be carried out by Danish for any offence that is subject to public 
prosec u tion.26 Going beyond CISA, the Agreement allows hot pursuit for traffic offences, 
and in the interests of public order main ten ance in this border region.27 An agree ment, 
which came into force in 2003, implies there are no restric tions between Norway, Finland 
and Sweden concern ing the applic a tion of CISA arts.40–41. There are no mater ial regu la-
tions depart ing from the CISA.28 The Agreement is not easily access ible. Following my 
request, the Police Directorate (POD) made inquir ies in police districts in the Norwegian 
border regions. The districts replied that no such agree ment exists; they contact the relev ant 
agency on the other side of the border in each specific case.29 The International Department 
at Kripos, however, imme di ately produced the agree ment when I reques ted it. So, the 
agree ment exists, but the Norwegian police in the border regions seem to be unaware of its 
exist ence. This might not be a problem in prac tice, however. Their informal atti tude towards 
the agree ment, along side the absence of restric tions, may signal a very high level of trust 
between the neigh bour ing states (or at least the police person nel in ques tion) – so high, in 
fact, that a formal agree ment is not perceived as neces sary.

The legal ity of the PA sect.20a 2012 extra di tion amend ment could possibly be chal-
lenged in a Norwegian court.30 The presid ing judge in the receiv ing state must consider the 
legal basis of the pursu ing state. Assessing this may be diffi cult, depend ing on the various 
defin i tions of the offences listed either in CISA or in other inter na tional instru ments. The 
police in border areas have repor ted that the require ment for seri ous ness is prob lem atic, 
since many of the offences commit ted by transna tional wrong do ers consist of theft, 
vandal ism and shoplift ing.31

12.2.1.2 Hot pursuit: ‘Caught in the act’ and the threshold of suspi cion

The ‘caught in the act’ require ment is met, accord ing to the Norwegian forarbeid, when a 
person is seen commit ting, or imme di ately after commit ting an act, and when there is little 
doubt that this person is the perpet rator.32 The CISA art.41 does not mention this last 
aspect of the defin i tion. PA sect.20a formerly stated that obser va tion and hot pursuit could 
take place if a person was suspec ted of commit ting an extra dit able offence. Auglend et al. 
emphas ise that the devi ation from the territ ori al ity prin ciple is so blatant in hot pursuit situ-
ations, that the level of suspi cion must be high. The forarbeid stress that the require ment for 
qual i fied suspi cion must be part of the threshold of ‘reas on able grounds’. The 2003 amend-
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ment of sect.20a exten ded legit im ate cross- border obser va tion and hot pursuit to include 
persons not suspec ted of commit ting the crime, who there was “reas on able grounds” to 
believe could identify, or contrib ute to track ing down, the suspect. The amend ment 
certainly emphas ised the high threshold required for hot pursuit and the obser va tion of 
those not them selves suspec ted of commit ting a crime.

In 2012, the require ments specific to the Norwegian legis la tion concern ing cross- border hot 
pursuit and obser va tion were removed from the PA sect.20a. It is not clear whether, or how far, 
this change was actu ally inten ded to alter the mater ial and proced ural condi tions. Since 2012, 
foreign offi cials may perform their national duties, and continue hot pursuit and obser va tion on 
Norwegian territ ory, to the extent this is permit ted accord ing to inter na tional agree ments. The 
head line of the section refers to police officers, thus presum ably limit ing para graphs 1–3. Unlike 
sect.20a before the 2012 amend ment, this is, however, not specified. Paragraph 2, giving 
foreign officers (offi cials) partial police author ity cf. sect.20(3), is not limited to police person nel. 
In other words: foreign offi cials cross ing the border in pursuit or obser va tion are not required 
to be police officers. Any kind of author ised author ity within the sending state is permit ted. This 
also seems to have been the inten tion in the Ministry Consultative Paper.33 It follows in para.4 
that direct ives may provide more detailed rules and require ments for inter na tional cooper a tion. 
Such rules do not yet exist (September 2017). The forarbeid do not appear to inten tion ally 
narrow the require ments govern ing the meas ures dealt with in section 3. The lack of preci sion 
is regret table, espe cially since this legis la tion is of relev ance to non- national offi cials who may 
have less- than perfect know ledge of the general Norwegian sources of law.34

Hot pursuit must be ‘hot’: only a relat ively short period of time must have passed since 
the act was commit ted. A situ ation where the police are called by someone who has just 
observed someone setting fire to a build ing, for example, would be suffi ciently ‘fresh’. The 
precise defin i tion of the concept is at the discre tion of the national police, thus Norwegian 
police must accept, say, the Finnish police patrol’s assess ment of the level of ‘heat’ and the 
urgency of the situ ation.35

A 2003 Schengen- relev ant Decision exten ded cross- border surveil lance to persons who 
may identify or help track down a suspec ted offender.36 In the Norwegian amend ment, this 
exten sion was also made applic able to hot pursuit. Auglend et al. show how this went unre-
marked in all the asso ci ated forarbeid.37 This exten sion is not applic able in Denmark,38 
which might suggest that it was more or less unin ten ded. Because of the new general 
wording post-2012, it is unclear whether the exten ded legal basis includes subjects of hot 
pursuit, and thus whether the previ ous Norwegian wording is applic able, allow ing also non- 
suspects to be pursued across borders. Sect.20a now only refers to agree ments with foreign 
states. Does this mean that the CISA art.41 should be considered outdated, and that the 
sect.20a refer ence is to other legal instru ments? At present, only CISA gives legal basis for 
hot pursuit into Norway, so this not, at present at least, a possible altern at ive.39 Presuming 
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the exten sion is still is applic able, the border cross ing must be neces sary to achieve the 
purposes of the invest ig a tion, not merely useful. In addi tion, there must be an absence of 
any altern at ives that do not infringe sover eignty.40 Removing this neces sity criterion for 
pursu ing a non-suspect, implied a lowered threshold for inter na tional entry into Norway.41

In contrast, cross- border obser va tion of persons not suspec ted of commit ting an offence, 
is not permit ted without prior host state consent (art.40. no.2[1]). As we have seen, the 
distinc tion between these cross- border activ it ies was not reit er ated in the Police Act, and it 
is some what unclear what the situ ation is. Although surveil lance with the inten tion of 
solving serious crime, without coer cive police meas ures, was accep ted into the CISA in 
2003, the threshold for border- cross ing is higher in these situ ations. There must be “serious 
reason” to believe s/he may identify/locate the suspect, and this know ledge must consti-
tute a “neces sary” part of an ongoing crim inal invest ig a tion. In Norwegian law, the require-
ment is that the balance of prob ab il it ies (‘sannsyn lighet sov ervekt’) should suggest this is the 
case.42

The differ ences between surveil lance and hot pursuit regu la tions vary here in two respects: 
1) there are more offences included in the list in art.40 no.7, that allow non- author ised 
cross- border surveil lance, than in art.41 no.4 (a); and 2) cross- border surveil lance must also 
be author ised in the case of those who may assist in identi fy ing a suspec ted offender (see 
above). Hot pursuit is, as we have seen, only allowed in the case of offend ers. Unauthorised 
surveil lance is, however, not permit ted in the case of non- offend ers. Furthermore, the 
wording clearly permits only repress ive, not proact ive, obser va tion oper a tions.43 Cross- 
border cooper a tion on poten tial crimes is regu lated in art.46, which also seems to be 
assumed in the Norwegian regu la tions, where the PA sect.20a previ ously specified 
“continu ing obser va tion and hot pursuit of [. . .] a person suspec ted of a crim inal offence”. 
Henricson argues that obser va tion such as of foot ball hooligans on their way to a match, 
may be contin ued as long as it is part of a crim inal invest ig a tion, and has started before the 
border is crossed.44 “Criminal invest ig a tion” may, of course, include invest ig a tion of pre- 
empted crimes. Using the word ‘invest ig a tion’ may not accord with the Norwegian divi sion 
between invest ig a tion and preven tion.45 The results of the obser va tion may of course also 
be applied to prevent ing future crimes. The suspi cion that a person will commit a murder in 
Norway is not covered. Host state author it ies must in the case of hot pursuit and of obser-
va tion be noti fied, at the latest, when the border is crossed (art.40 no.1(3); 41(1)). The 
pursuit must be stopped imme di ately if not agreed to by the host state. In such cases, the 
home state police may demand the arrest of the fugit ive, on the basis of the host state’s 
national law, while they await e.g. an order of inter rog a tion (art.40 no.6). The condi tions 
for such emer gency meas ures are listed in no.2 (a) and (b): the author it ies of the host state 
must be noti fied imme di ately when the border has been crossed, and a request for assist-
ance, and the justi fic a tion for the non- author ised border cross ing must be submit ted at 
once. Surveillance must also cease instantly if the host state so requests. Technical devel op-
ments, such as drones, may chal lenge the prac tical limit a tion of such surveil lance. The 
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general rule is still that intru sion into a person’s private sphere, whether a suspect or not, 
needs a clear basis in national crim inal proced ure law.

Art.40 no.6 gives states the option of extend ing the scope of art.40 bilat er ally. For 
example, Denmark has bilat eral border cooper a tion agree ments with Sweden and Germany, 
cf. art.40 and 41.46 The agree ments some what extend the powers of ‘foreign’ police officers 
to perform poli cing activ it ies, although these powers are less than those of national officers. 
They may not, for example, set up a cross- border police check point for blood alcohol 
content searches, but they would be allowed to stop a seem ingly drunk driver.47 Traffic poli-
cing is more widely permit ted, and more direct inform a tion exchange and commu nic a tion 
between lower- level police officers is allowed, as long as coer cive meas ures are not involved.48 
While Denmark is party to the Schengen Cooperation, it opted out of the JHA follow ing 
the Maastricht Treaty. Since police cooper a tion is now fully within the supra na tional EU 
area, Denmark has to nego ti ate special agree ments for the parts it wants to parti cip ate in. 
This may explain Denmark’s wider range of special ised agree ments and nego ti ations 
compared with what Norway seemed to need, in its initial outsider posi tion.

12.2.1.3 Persons who have escaped from custody

The pursuit of a person who has escaped from provi sional custody, or from serving a 
sentence involving the depriva tion of liberty, is also allowed without prior consent (art.41). 
There is no require ment as to the reason for, or length of, the incar cer a tion. The propor-
tion al ity prin ciple laid down in the CPA sect.170a would prob ably prevent the Norwegian 
police from start ing a hot pursuit after a shoplifter, but escap ing police custody may be 
considered more serious than the offence itself. The lack of further require ments may lead 
to differ ences in the grounds for pursu ing a fugit ive from provi sional custody. In a Nordic 
context, Auglend et al. and Gade et al. disagree on whether it is a (clear) require ment that 
the pursuit must take place in direct connec tion with the escape.49 The term ‘provi sional 
custody’ may also be applied differ ently in MS.50 Although the custody must be punit ive, in 
other words, not in a child welfare insti tu tion, there are differ ent thresholds for the extent 
and type of custody. Joubert and Bevers show how the wording in two out of three original 
languages (Dutch and German) of the Schengen Convention excludes escapes from police 
custody, and that these versions require that the provi sional custody must have been decided 
by a judge.51 In other words, a pursuit follow ing an escape from police custody could be 
legal or illegal depend ant on the wording in differ ent languages. Such custody is not 
specified in Finnish law at all,52 while the Swedish Act uses “häktad”, which also seems to 
exclude police custody.53 The Police Act sect.20a does not specify this. Police custody 
(“poli tiar rest”) seems not to be included; the specific a tion in the forarbeid – without further 
explan a tion – is “varetekt”, i.e. remand impris on ment/pre- trial deten tion.54 The lack of 



152 EU regulations and their impact on Norway

55 Op.cit.:568 n.1356.
56 St.prp.nr.42 (1996–1997):31.
57 See Auglend et al. 2004:571.
58 Prop.97 LS (2011–2012):53–54.
59 [2004] OJ L 26/3.

preci sion opens the way for chal lenges in court. Furthermore, includ ing police custody 
could lower the ‘threshold of seri ous ness’.

12.2.2  general rules for hoT pursuiT and surveil lance

The cross- border ‘autonom ous’ foreign police meas ures in CISA arts.40 and 41 are emer-
gency excep tions meant for situ ations when the national police are not avail able, or not able 
to take control of an ongoing oper a tion. The articles oblige the host state to allow foreign 
police officers from Schengen member states to continue their oper a tions in its territ ory 
(“shall be author ised”: arts.40 no.1 and 41 no.1). Furthermore, they set out the general 
condi tions for cross ing the border and give more specific rules for when ‘autonom ous’ and 
some times un- noti fied oper a tions may take place.

The pursu ing author it ies must be police officers with due author ity in their home state. 
These officers are listed (by the MS) in CISA arts.40 nos.4–5; 41 no.7. There are, however, 
also differ ences between Nordic coun tries in the types of officers permit ted to carry out 
pursuits: both Swedish and Finnish police and customs officers are permit ted to cross 
borders; in Finland border police officers can too.55 In Norway, only officers with police 
author ity may perform hot pursuit.56 Officers must be easily iden ti fi able at all times, with 
visible iden ti fic a tion such as a uniform, brass ard or vehicle access ory. Hot pursuit in civil ian 
clothes in an unmarked vehicle is forbid den, and officers must at all times be able to prove 
that they are acting in an offi cial capa city (art.41 no.5[d]). Except in the case of emer gency 
pursuits, the prior permis sion to cross the border must also be produced.

Unlike the situ ation with hot pursuit, those under surveil lance are unaware of the police 
oper a tion: border- cross ing officers are not required to have iden ti fic a tion marks on cars or 
uniforms. They must, however, be able to provide proof that they are acting in an offi cial 
capa city, as well as proof, if obtained, of the host state’s permis sion (no.3 b–c).

Both the CISA rules in arts.40 and 41, and the foreign territ ory’s laws apply to border- 
cross ing officers, includ ing any instruc tions issued by the compet ent local author it ies art.40 
no.2; no.3[a];41 no.1 [3]; no.5 [a]). Although foreign officers do not have ordin ary national 
police compet ences, they are allowed, in the same way as national officers, to break the 
national traffic regu la tions when neces sary.57

In the context of crim inal and civil liab il ity, pursu ing officers are considered to be like 
national police (CISA arts.42–43, cf. PA sect.20a, cf. GCPC sects.155–156, 265, 268). 
Individuals claim ing damages from foreign police officers acting in accord ance with arts.40 
and 41 may choose whether to put the claim forward in the host state or the sending state. 
The Ministry emphas ised in 2012 that such a respons ib il ity is a natural consequence of 
subject ing foreign officers to Norwegian law even though they are acting on behalf of their 
home state.58 Section 20a was amended to include foreign police officers acting within 
Norwegian territ ory, follow ing the affil i ation agree ment with the EU 2000 MLA59 and 
ETS 182 (2001).

The CISA does not limit the number of officers or units that may cross the border. 
According to Auglend et al., several police units may cross, even though only one unit can 
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see the indi vidual or vehicle being pursued.60 The receiv ing state may, when noti fied, object, 
and allow only one entity to cross the border, for example, if the number of pursu ing police 
cars is perceived as dispro por tion ate to the crime in ques tion.

The open ness of the PA sect.20a concern ing the ques tion of what foreign person nel may 
legit im ately cross the border into Norway, seems to allow any foreign offi cial provided with 
the neces sary author isa tion from the home state to cross. And this irre spect ive of Norwegian 
demands of police author ity for their officers. As shown below in ch.13.1, joint invest ig a-
tion teams may mean that foreign police officers outside the more famil iar Nordic police 
cooper a tion, operate in Norway.

12.2.2.1 Notification

Pursuing police officers must notify the host state police to obtain author isa tion before 
cross ing the border. The noti fic a tion must be seen as a request to continue the oper a tion, 
which may or may not be approved. The request must contain the inform a tion needed by 
the host state author it ies to assess the grounds for the cross ing. In surveil lance oper a tions, 
noti fic a tion when the border is crossed must contain a request for assist ance from the host 
state (art.40[1]).

The coun tries involved have listed their contact points in the fact sheet appen ded to the 
Manual on Cross-Border Operations. For cross- border pursuit into Norway, chiefs of police 
in the district in ques tion must be contac ted for approval. The border- region districts of 
Finland and Sweden are listed with contact details.61

Notification must always take place, at the latest, when cross ing the border.62 The border 
may be crossed without prelim in ary approval when there is partic u lar urgency. Such cases 
should be rare, given the enhanced commu nic a tion links estab lished by art.44.63 MS are 
obliged to create and sustain commu nic a tions between police units, partic u larly in border 
regions, to secure ‘the timely trans mis sion of inform a tion for the purposes of cross- border 
surveil lance and hot pursuit’ (Art.44). This may be chal len ging between differ ent languages. 
Although English is wide spread, it is not equally good on all levels in the police. And 
regard less of language, even between the Scandinavian coun tries, which use the TETRA 
network, to secure commu nic a tion between Norway and her nearest neigh bours, there have 
been serious prob lems with the imple ment a tion and use of this system in Norway. This  
was for example appar ent during the 22 July atro cit ies, where the victims did not get 
through to the police because of the high number of callers. In the case of surveil lance, 
emer gency continu ation is either limited a maximum of five hours, or subject to bilat eral 
agree ments.

Authorisation to continue pursuit may also be given when the host state police are unable 
to reach the scene in time. This means that a form of approval is given to the foreign police 
to perform host state police tasks simply because they are on the spot. This may well happen 

http://www.aftenposten.no/nodnett/Na-kommer-politiradioen-tilbake-7268664.html#.UwxZCXb
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in states such as Norway, that have a long border mainly running through remote wilder ness 
areas.64

12.2.2.2 Service weapons

Norwegian police are gener ally unarmed, unlike most other police forces in the world, 
includ ing those in the other Nordic coun tries.65 During hot pursuit, pursu ing officers have 
an uncon di tional right to carry their service weapons into foreign territ ory (CISA art.41 
no.5e). The use of the weapons is gener ally restric ted to legit im ate (self-)defence. This right 
does not apply to cross- border obser va tions, where the MS may opt to specific ally refuse 
this (no.5 d). The Norwegian Police Act does not differ en ti ate between the two meas ures. 
The nature of urgent border cross ing renders it impossible to prop erly dispose of a weapon 
before cross ing a border; accord ing to the Ministry, this applies to both pursuit and surveil-
lance.66 The forarbeid to PA sect.20a expli citly state, however, that the right to carry arms 
does not imply the right to be seen to be armed. The prohib i tion on visible service weapons 
was meant to ensure that the appear ance of foreign police officers does not conflict with the 
Norwegian tradi tion of unarmed police.67 Foreign officers breach ing the Norwegian provi-
sions on carry ing arms may be punished under the Norwegian Penal Code (CISA art.41 
no.5[a] cf. art.42 cf. PA sect.20a[2]). Before the Schengen cooper a tion, the Norwegian 
penal code regu la tions on public offi cials were not applic able to foreign officers.68

12.2.2.3 Geographical limit a tions

The CISA only allows hot pursuit over land borders. Auglend et al. assume that pursuit may 
also take place in the airspace imme di ately above land borders.69 Their state ment has no 
further refer ence, and is not to be found in other liter at ure on Schengen hot pursuit.70 On 
the contrary, several comment at ors have pointed out the differ ence between the CISA and 
Naples II, for example, where hot pursuit is also permit ted over the sea and in the air.71 Hot 
pursuit on the high seas, however, has long been permiss ible accord ing to both inter na-
tional and custom ary law.72 Danish police in hot pursuit could, for example, follow a suspect 
across the Kattegat Sea towards Norway. This would, however, be based on other instru-
ments, and the police could not cross into Norwegian territ ory without special 
agree ment.73
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Land borders include bridges and frozen lakes or rivers, thus on Norway’s south east 
border with Sweden there is the Svinesund bridge, and between Sweden and Denmark 
there are the Øresund bridges.74 While hot pursuit is simplest when it means enter ing 
immedi ately neigh bour ing territ ory, it need not be restric ted to this. If Danish police are 
pursu ing someone into Sweden, and no Swedish police are avail able to take over, the Danish 
officers may continue across the border into Norway, provided all other require ments are 
fulfilled. There may, though, be national restric tions on which actions the police from a 
non- neigh bour ing state may perform – on arrests, for example.

In the same way, Norwegian police in a hot pursuit in north ern most Norway could pass 
through Finland, and even want to continue into Murmansk in Russia. The latter is not 
included in the Schengen cooper a tion: the pursuit would thus be illegal without a special 
bilat eral agree ment or ad hoc approval. There is a police cooper a tion agree ment between 
Russia and Norway, but this regu lates cooper a tion on inform a tion and intel li gence exchange, 
not oper a tional work. Since the Norwegian–Russian border is an external Schengen border, 
unlike intra-Nordic borders, it is highly controlled by milit ary border garris ons. These 
though, may have police author ity when neces sary, which could cover situ ations where, for 
example, a person fleeing the Russian police crosses the border (PA sect.20[4]). Illegal 
border- cross ing by people in cars, or those fleeing on foot from the police, is within the 
remit of the cooper a tion between the two coun tries.75 This must, however, occur on a case 
by case basis, as it is unfeas ible, within the Schengen cooper a tion frame work, to agree 
routinely to Russian police enter ing the Schengen Area, despite the fact that the police 
cooper a tion mech an isms that exist de facto between the two states prob ably facil it ate the 
Norwegian author it ies’ consent in indi vidual cases. This appears to apply to cross- border 
obser va tion between Russia and Norway, but not pursuit, meaning that people cannot be 
appre hen ded on Norwegian territ ory.76

According to CISA art.41 no.3, the MS may declare how far into its territ ory a pursuit 
may carry on, and for how long. Norway has made no such limit a tions.77 According to 
Daman, no MS has limited the pursuit in time.78 Distance limits exist in various MS. Neither 
Sweden nor Finland has such restric tions. Denmark bans Swedish police from going further 
into the country than 25 km from the end of the Øresund, and the German author it ies from 
going more than 25 km from the German border.79 For prac tical geograph ical reasons, this 
Danish limit prevents Schengen members south of Denmark continu ing a hot pursuit into 
the other Nordic coun tries, and thus a Nordic ‘closed zone’ starts 25 km into Danish 
territ ory.

In surveil lance oper a tions (art.40), unlike hot pursuit, the host state may not impose time 
or distance limits, or stip u late that a person can only be followed across land borders. Thus 
Schengen members who do not have a border with Norway can carry out cross- border 
surveil lance in Norwegian territ ory by means of ships or aircraft. This means that. Spanish, 
Polish or Romanian police could be author ised to continue a surveil lance oper a tion into 
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Norway, in emer gen cies, without prior permis sion. The oper a tion must have started within 
the pursu ing officers’ country, but surveil lance can, of course, be carried out through several 
juris dic tions. The distance between non- neigh bour ing coun tries and Norway gener ally 
gives pursu ing officers plenty of time to request prior author isa tion. If, say, a surveil lance 
oper a tion has taken place across the entire Schengen Area, and its object suddenly crosses 
into Norwegian territ ory, one could assume Spanish police would have the right to urgent, 
‘autonom ous’ border- cross ing. In prac tice, however, in the case of such a major inter na-
tional surveil lance oper a tion, the police forces of all relev ant juris dic tions would prob ably be 
alerted before hand, and Europol and/or Eurojust would be included.

CISA arts.40 no.3 (e) and 41 no.5 (c) expli citly prohib its pursu ing police from enter ing 
private homes, and other places not access ible to the public. This means, as Damans emphas-
ises,80 that they lose a signi fic ant share of their coer cive compet ences: national police have 
wider powers to enter private homes, or other premises, when pursu ing a crim inal caught 
‘red- handed’. In hot pursuit, this means that the foreign officers must wait outside. 
However, follow ing CPA sect.176, risk of escap ing justice trig gers citizens’ arrest, and this 
would be applic able here.

12.2.2.4 Coercive powers

The only coer cive meas ures allowed are appre hen sion, together with those avail able to all 
citizens defend ing them selves, or someone or some thing. The general rule, however, is that 
foreign police officers are not entitled to appre hend those they pursue.81 Furthermore, the 
Convention does not in itself give a legal basis for home state police to hold fugit ives and 
extra dite them on the spot: normal extra di tion proced ures must be followed. A cross- border 
permit does not mean that foreign officers are given the same powers as Norwegian police 
officers. But there are excep tions to the rules for hot pursuit when the host author it ies are 
unable to reach the scene in time and have not deman ded that the pursuit should be stopped 
(art.41 no.2 [a–b]). The appre hen sion allowed to foreign officers is only tempor ary, until 
the host police can take over, or the person appre hen ded has been delivered to a host police 
station (or similar) (art.41 no.2.).82 Norwegian police may take indi vidu als into custody 
without there being any suspi cion a crime has been commit ted (PA sect.8). Such appre hen-
sion and deten tion is not a crim inal proced ural measure, and need not meet the substan tial 
require ments laid down in the CPA sect.171 for there being reas on able cause for suspi cion 
of guilt, and that the crime should be of a certain gravity. Apprehension based on the PA 
sect.20a will neces sar ily satisfy require ments similar to those in the CPA, since hot pursuit 
involves a person caught red handed or escap ing punish ment over inter na tional borders, or 
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lacking perman ent resid ence in the country. This will also lower the threshold for appre hen-
sion under CPA, cf. sect.173. The Norwegian legal basis for appre hen sion by a foreigner is 
the PA sect.20a, which is the same as the CPA sect.176, i.e. the ability of anyone to appre-
hend someone under certain condi tions.83 When foreign police officers are entitled to 
pursue and appre hend, this is depend ent on suspi cion of an extra dit able offence, or fleeing. 
These require ments accord with the rules in sect.173. The power of home state police 
officers to appre hend fugit ives is based on CPA sect.173, and there is a require ment for 
propor tion al ity. Supreme Court prac tice has decided that coer cive meas ures employed 
under the CPA must also adhere to CPA sect.170a (Rt. 2004.1826).

The person appre hen ded may be subjec ted to a secur ity search, and may be hand cuffed 
during trans port (Art.41 no. 5(f)).84 Evidence may be seized. The threshold for neces sary or 
propor tional use of force may be differ ent in differ ent coun tries. The restric tion of coer cive 
meas ures in art.41 may be seen as a precau tion ary measure to avoid even slightly wrong ful 
coer cive activ ity arising from differ ences in these thresholds. This limit a tion has been seen 
as prob lem atic:85 the strict embargo on the use of force could mean that a pursu ing police 
vehicle could not block a fleeing car, or that the use of hand cuffs was impossible. As long as 
foreign officers are subject to the law of the host state (in addi tion to their own), however, 
there is no legal basis for discip lin ing them for using ‘neces sary’ force within their national 
police compet ences. Foreign officers are subject to and protec ted by, for example, GCPA 
regu la tions. There are no sanc tions in the CISA concern ing the inap pro pri ate use of force. 
But MS are free to agree bilat er ally upon the deleg a tion of wider compet ences than those 
of the CISA. It seems that Finnish legis la tion goes further than Norwegian and Swedish 
norms in allow ing foreign use of force for appre hen sion; it allows, for example, a foreign 
offi cial to use neces sary force if a suspect resists or attempts to escape.86It may be seen as 
unfor tu nate that there are differ ent regu la tions in these three neigh bour ing coun tries: a 
Finnish offi cial could well be unaware that there was no legal basis for using force when 
appre hend ing a fugit ive in Sweden. However, since the exten sion of police cooper a tion post 
Prüm, whereby foreign police officers. may gain some police compet ences in Norway, the 
neces sary use of force in the legit im ate appre hen sion of a fleeing suspect would be unlikely 
to be deemed illegal in a Norwegian court. It could prob ably also be accord with the prin-
ciple of neces sity.

If the hot pursuit is ordered to be discon tin ued, coer cive meas ures may be reques ted to 
estab lish the iden tity of the fugit ive, so also an arrest to be made while await ing a formal 
extra di tion request or inter rog a tion request to be processed (art.41 no.1 (3) cf. no.6).

CISA’s divi sion between appre hen sion and arrest is unclear. Joubert and Bevers’ compar-
ison concludes that gener ally CISA’s “appre hen sion” means “provis ory arrest”.87 This accords 
with the Norwegian regu la tions, under which foreign police can only appre hend and detain 
in the way that is avail able as a public order poli cing measure.88 Before the 2012 amend ment, 
the right to appre hend a suspect when neces sary was specified in PA sect.20a. It is an open 
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ques tion whether arrest to identify someone other than the fugit ive, is covered. The Norwegian 
PA does not provide for the appre hen sion of a person on such grounds.89 If the person lacks 
the status as a witness that is given by the court or the prosec utor, their appre hen sion is 
presum ably illegal. This, however, could hamper the whole purpose of the hot pursuit; if so, 
this could lead to emer gency subpoenas being issued by the pursu ing author it ies, to give the 
fugit ive a certain status. (If the national author it ies have not been reached in time.)

One could imagine a situ ation where Finnish police officers pursue someone caught in 
flag rante while break ing into a house (Norwegian GCPC sect.322 cf. 321). Norwegian 
police are contac ted; they stop the getaway car, and take over the pursuit. Neither the 
Schengen cooper a tion nor the Police Act permit the Finnish police to imme di ately take the 
indi vidual back to Finland; ordin ary extra di tion proced ures must be followed. The Finnish 
police may, though, require that the person be taken into custody for up to six hours, if the 
person is not a Norwegian citizen. The time limit is exten ded if an extra di tion claim arrives 
before the expiry of the six hours. The time between midnight and 9 a.m. is not counted. 
Supposing that the Norwegian police then take over the Finnish hot pursuit, and make an 
arrest based on reas on able grounds for suspi cion (CPA sects.171 or 173, possibly cf. 176). 
Such an arrest may legally result in deten tion for up to 72 hours (sect. 183), although this 
de facto is limited to 48 hours because of relev ant ECtHR court prac tice. Either way, 
accord ing to the Police Act sect.8, however, police custody is limited to four hours. This 
means that if the fugit ive is pursued because he/she is escap ing from police custody imposed 
for such non- crim inal activ ity as public disorder, this person could be detained longer than 
a Norwegian in a similar situ ation (CISA art.41 no.6[2]), since inter na tional agree ments 
take preced ence (PA sect.3). The like li hood of such a situ ation is however, prob ably slight.

The regu la tions on appre hen sion and the use of coer cive meas ures overlap to some extent 
with those concern ing joint oper a tions (i.e. oper a tions where the foreign police author it ies 
do not work autonom ously). These are returned to below.

In cross- border surveil lance oper a tions, the home police are permit ted “neither to chal-
lenge nor arrest” the person(s) under obser va tion (art.40 no.3[f]). Situations may then arise 
where the foreign police, during their surveil lance, observe a crime taking place. Since CISA 
art.41 requires an ongoing hot pursuit by the home state, the surveil lance oper a tion could 
not change char ac ter. Police officers would not be allowed to pursue the person who is both 
under obser va tion, and has been seen in the act of commit ting a crime which could have 
legit im ised hot pursuit and subsequent deten tion. If, however, the crime about to take place 
or taking place is of a certain seri ous ness, the police officers would be allowed to inter vene 
on the same basis as anyone else, accord ing to the GCPC sects.17–18 (right to self- defence 
etc.) and/or CPA sect.176 (citizen’s arrest’). This is made expli cit in Finnish law,90 but this 
cannot be assumed to be the case in all the Schengen MS that Norwegian police could 
continue a surveil lance oper a tion into.91

12.2.2.5 Duty of report ing and assist ing

Following both hot pursuit and surveil lance oper a tions, foreign officers must report to, and 
assist the host author it ies. Arts.40 and 41 nos.3(h) and 5(h) are mater i ally identical, obli-
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ging parti cip at ing officers, when reques ted, to give further invest ig at ive and judi cial assist-
ance follow ing oper a tions. This could mean contrib ut ing local know ledge of the loca tion of 
the crime in ques tion or giving testi mony (litra h) and appear ing as witnesses if a case is 
taken before a court in the host state. But also for the host state to main tain sover eign 
control over poli cing on its territ ory.

To a greater extent than in the case of surveil lance, hot pursuit officers must be avail able 
until all the circum stances of the pursuit have been clari fied, regard less of whether it leads 
to appre hen sion. Both the pursuit itself, and the whole foreign police oper a tion needs to be 
explained, includ ing. whether further steps are planned, or if the activ ity was only a part of 
a larger process.

There is a stand ard report form in the Schengen Handbook of Cross-Border Police 
Cooperation, annex 3 to sect.2. There is no specific a tion in the CISA as to how report ing 
shall take place, which implies that it may be written or oral. According to Daman’s research, 
however, most hot pursuits (at least in central Europe) are not repor ted at all, perhaps 
because of the failure of the pursuit (the fugit ive managing to escape into unfa mil iar foreign 
terrain) or because of language diffi culties.92 Auglend et al. emphas ise that the most 
import ant thing is to be able to eval u ate the oper a tion.93 (On a more practical level, reporting 
may be seen as a precautionary measure in case pursuits have unfortunate consequences, 
such as accidents, or where a report will follow a subsequent trial.)

12.2.2.6 Initial Norwegian reser va tions towards inter na tional  
police cooper a tion

Two other inter na tional agree ments regu late transna tional cross- border hot pursuit and 
surveil lance in Europe. Norway signed the CoE 1959 Convention second addi tional 
protocol in 2001 (ETS no.182), in other words around the same time as CISA, but it was 
not rati fied until 20.12.2010. The MLA Association Agreement was signed in 2003.94 The 
Ministry wanted to legally regu late inter na tional police cooper a tion more form ally, making 
foreign police offi cials crim in ally liable under Norwegian law when acting in Norway, 
whatever the form of police cooper a tion involved. So, Norway made a reser va tion (art.33) 
on cross- border meas ures, includ ing obser va tion (art.17), and joint invest ig a tion teams 
(MLA art.13/ETS no.182 art.20) upon signing ETS no.182. The reser va tion was lifted 
with effect from 2013. Foreign offi cials cross ing into Norwegian territ ory could not neces-
sar ily be expec ted to be famil iar with Norwegian regu la tions, and the Norwegian  
Bar Association argued that a broader revi sion of the Police Act should be made before  
such a legal expan sion.95 The Ministry under lined that the ETS no.182 art.17 was less 
expans ive and far- reach ing than the Schengen arts.40 and 41 current (at the time), even 
though its contents were mater i ally the same as art.40. It was considered more “prac tical” 
that Norway should take advant age of the meas ures in art.17. The exist ence of ulti mate 
Norwegian control through the applic ab il ity of Norwegian law made the abol i tion 
uncon tro ver sial.96
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The need for cross- border obser va tion followed by arrest by a foreign police officer has 
mostly arisen when Russian police officers cross into Norway, accord ing to the Ministry.97 
The CoE 1959 Convention, however, has been rati fied by both Russia and Norway.98 The 
other expan sions of the PA sect.20a after the 1959 and 2000 proto cols, relat ing to controlled 
deliv er ies, are returned to below.99

Both the MLA Convention and the ETS no.182 have reser va tion clauses (art.14 no.4, 
and arts.33 cf. 19). Denmark, Finland, Sweden and Norway all declared a reser va tion on 
cooper a tion on covert invest ig a tion.100 As with the other reser va tions on the 1959 
Convention, Norway’s was lifted on the country’s acces sion to the MLA Convention. The 
justi fic a tion given was much the same as in other with draw als: it was prac tical for the 
Norwegian author it ies to take advant age of the bene fits of cross- border covert invest ig a tion 
cooper a tion, and that there were no fore see able risks with such oper a tions, since they would 
accord with Norwegian law.101

Against this back ground, the Ministry rejec ted the Norwegian Bar Association’s argu-
ments that such covert invest ig a tion should be more thor oughly legally regu lated before 
inter na tional agree ments expand ing the meas ures were entered into. The Association based 
its argu ment on the fact that other covert meas ures, such as commu nic a tion control, had 
been regu lated without any appar ent differ ences concern ing privacy, in much the same way 
as under cover agent meas ures. The limits on police provoca tion and the right of no self- 
incrim in a tion were, accord ing to the Association, at risk. This argu ment did not convince 
the Ministry.102

12.3 CoNTRoLLEd dELIv ER IES ANd CovERT INvEST Ig A TIoN

Cross- border covert invest ig a tion occurs when police do not inter vene in a crim inal activ ity; 
controlled deliv er ies occur when they post pone inter ven tion.103 These non- coer cive meas-
ures were previ ously based only in custom ary law, but s since the Schengen cooper a tion and 
other inter na tional instru ments, they have been increas ingly fixed in law.

12.3.1  conTrolled deliv er ies

Cross- border controlled deliv er ies mean that the police of one country are aware of illegal 
activ it ies, such as the import ing of drugs or a ship ment of stolen cars, and allow them to take 
place across (and into or out of) another country, in order to get inform a tion about a crim-
inal organ isa tion. The inter na tional aspect of controlled deliv er ies takes two forms. One is 
that foreign author it ies notify the Norwegian author it ies of, say a ship ment of drugs that 
will soon arrive in Norway. The noti fic a tion is followed by a request not to inter vene before 
the drugs reach the final destin a tion, so that the broader range of persons involved in the 
crim inal oper a tion can be iden ti fied. This implies that the police employ the ‘oppor tun ity 
prin ciple’ in not inter fer ing with a crim inal activ ity, or at least not imme di ately, to uncover 

http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=030&CM=&DF=&CL=ENG
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methods of a provoc at ive nature was considered by the Norwegian Methods Committee in 1993, and in a 
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other crimes or crim in als. A hand book with inform a tion on other states’ rules of proced ure 
has been produced, to facil it ate cooper a tion in such cases; another hand book concerns 
general cooper a tion on fight ing drug- related crime, and a third deals with police cooper a-
tion across state borders.104 As an example, Dutch customs author it ies stopped a package 
contain ing 579 grams of cocaine- chlor ide on its way from the Dutch Antilles to Norway, 
and contac ted Kripos, before ship ping the package to the Norwegian post office. Kripos 
replaced the narcot ics with fake drugs at the post office, before noti fic a tion of a package 
await ing collec tion was sent to the addressee. Norwegian police kept the post office under 
surveil lance, and arres ted the addressee when he showed up to collect the package.105

The other form of inter na tional cooper a tion occurs in the same type of oper a tion, but 
foreign police not only request non- inter fer ence, but also ask to carry out and/or parti cip ate 
in surveil lance (or arrest, or seizure) on Norwegian territ ory. Since they include requests for 
coer cive meas ures, such oper a tions normally, but not invari ably, involve the prosec utorial 
author it ies. The Supreme Court (Rt. 1986.779, p.784) states that controlled deliv er ies 
without any elements of provoca tion do not neces sit ate prosec utorial agree ment.106

Controlled deliv er ies are one of the extraordin ary or untra di tional invest ig a tion methods 
permit ted in Norway on a ‘soft law’ legal basis, when not in breach of GCPC sect. 196.107 
The proced ure was legally estab lished in the above- mentioned Supreme Court verdict of 
1986 concern ing narcotic drugs. Police provoca tion of the crim inal activ ity observed may, 
however, chal lenge the legal ity of the police oper a tion, and any evid ence might be excluded 
from court proceed ing.108

Cross- border cooper a tion on controlled deliv er ies was first form al ised in the CISA art.73, 
whereby MS permit such deliv er ies on assump tion that territ orial MS retained control, 
respons ib il ity and the right to inter vene as they wished.109 These are, then, quite similar to 
the require ments for surveil lance and hot pursuit described above, with the excep tion that 
respons ib il ity for the oper a tion is the host state’s. As we have seen, the Norwegian PA 
sect.20a was previ ously limited to hot pursuit and surveil lance. After the 2012 amend ment, 
under inter na tional agree ments foreign police are allowed to operate on Norwegian 
territ ory. Cross- border controlled deliv er ies are thus now presum ably legally based on this 
section.
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As shown above, there are no rules in the CISA on which obser va tion tech niques may be 
used in cross- border surveil lance. Controlled deliv er ies may there fore be inter preted as 
allowed under CISA art.40, although they are more specific ally regu lated in art.73. Art.73 
was repealed in 2000 and replaced with articles 12, 15 and 16 of the 2000 MLA Convention.110 
These were Schengen- relev ant and thus binding for Norway. The MLA rules permit ting 
controlled deliv er ies are prac tic ally identical to those in art.18 of the CoE ETS no.182. The 
controlled deliv ery must take place during invest ig a tion of extra dit able offences accord ing to 
national law. In Norway, this is regu lated by the extra di tion act sect.3, which has as a general 
require ment for a minimum one- year sentence for the crime in ques tion.111

Norway origin ally made a reser va tion on art.18 cf. 33 no. 2, which meant that controlled 
deliv er ies were not auto mat ic ally accep ted from non-CoE members. The reser va tion was 
lifted in 2012.112 The only differ ence from CISA art.73, is that art.73 regu lated only 
controlled deliv er ies of narcot ics and psycho tropic substances, while no such limit a tion 
exists in the MLA or ETS no.182.

The Ministry’s justi fic a tion for the change in PA sect.20a was that such oper a tions did 
not entail any trans fer of author ity or control, since they would take place in accord ance 
with national law and under the direc tion of national author it ies. There were thus no discus-
sions in the consultat ive papers of these changes.113

The inter na tional instru ments contain no clear defin i tion of ‘controlled deliv er ies’.114 
The Danish Circular on them states that the deliv er ies or trans ports may contain: a) objects 
it is illegal to possess, e.g. weapons or drugs; b) objects involving tax or toll evasion; and  
c) human beings who have no right to enter the country. This corres ponds with the 
description set out in the UN Convention of 1988.115 Art.12 and ETS no.182 and MLA 
art.18 also require that each situ ation is indi vidu ally considered and decided upon by the com- 
pet ent author it ies of the state where the crime is to be tempor ar ily ‘allowed’. The oper a tion 
must accord with the proced ures and national law of the host state. Finally, the right to “act 
and to direct and control” oper a tions lies with the host state. Thus, even though a truck 
contain ing stolen goods might be kept under close, continu ous surveil lance through Europe 
and into Norway, and be on its way out of Norway into another juris dic tion, Norwegian 
author it ies could abort the oper a tion if it did not comply with Norwegian rules.116

Several issues arise in connec tion with controlled deliv er ies. One is whether the police 
should strike at an earlier stage, in another country. Another is how free the police are to 
choose which country should be the domin ant one in the final police action; which state’s 
police should make this decision; and whether all offend ers should be trans por ted to the 
final state to be prosec uted together.

There may be various reasons for decid ing that a controlled deliv ery should pass through 
many coun tries before ending up in the state chosen for the arrest and prosec u tion. This 
could in fact amount to juris dic tion shop ping, and ques tions about how the ‘final destin a-
tion’ is chosen should at least always be asked.
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It would hardly be allowed to emphas ise the general senten cing frame works for crimes, so 
that – contrary to the popular fear that Norway may become a ‘safe haven’ for crim in als – the 
higher frame works for senten cing drug crimes in Norway could make it a ‘haven’ for police 
who want crim in als to be punished ‘as severely as possible’. The police and prosec u tion 
author it ies, however, can to some extent choose whether to invest ig ate and prosec ute. While 
serious crimes gener ally will be invest ig ated, this oppor tun ity prin ciple also allows police to 
choose the appro pri ate approach, and timing.117 From the nation- state point of view, an 
issue arises if foreign author it ies are able to decide whether the national police should invest-
ig ate or stop a crime. In the Danish DPP’s Circular, the purpose of controlled deliv er ies 
should be to learn the iden tity of the receiver of the illegal goods or persons.118 Such a 
purpose is not stated either in CISA, the MLA Convention, or the ETS no.182 protocol. 
No binding regu la tions exist for the Norwegian police: they are free to choose the purpose 
of a controlled deliv ery. The controlled deliv ery should, however, be within the general 
legit im ate purposes of the police.

Europol and Eurojust can be influ en tial through giving advice on where and how invest-
ig a tions should be carried out. Although they are not supra na tional entit ies, the over view 
and contact mech an isms they possess, make them well- equipped to assist member states on 
controlled deliv er ies. The emer gency powers of the national public prosec utors, who are 
always present in the Eurojust HQ in The Hague, make possible the prosec utorial decisions 
needed to make an arrest the moment a pursued car stops, or to search the hotel room 
where the passen gers of an observed car have spent the night. Since the decision on allow ing 
illegal goods to cross borders must be made by judi cial author it ies – ‘low level’ police 
cannot decide this – the coordin at ing func tion of Eurojust, through the seconded national 
members present in The Hague, makes a signi fic ant contri bu tion to the success of such 
cooper a tion.119

12.3.2  coverT invesT ig a Tion

Cross- border covert invest ig a tion refers to oper a tions going beyond the surveil lance 
described above. It means that foreign police officers invest ig ate a crime under cover, 
outside their juris dic tion.120 Covert police work is by nature more or less invis ible; it is 
supposed to be secret from those policed. This enables police to act without being as easily 
controlled, and is or may there fore be legally chal len ging. And this is not less chal len ging 
when non- national police are permit ted covert poli cing.

National covert invest ig a tion using secret or false iden tity, known as ‘infilt ra tion’ or ‘under-
cover oper a tions’, is unreg u lated by current Norwegian law. It is, however, considered a valid 
police method.121 It is one of various so- called extraordin ary or untra di tional invest ig a tion 
methods, which are gener ally subject to two basic require ments: 1) they must not be used if 
conven tional methods, such as surveil lance, may suffice to accom plish the invest ig at ory 
purpose, and; 2) the targeted person(s) must be suspec ted of commit ting serious crime.122 
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(I return to the level of seri ous ness in the follow ing.) The meas ures must be decided by the 
compet ent author it ies. In contrast, a decision by the police to infilt rate does not have to be 
made by a Public Prosecutor. Police infilt ra tion and controlled deliv er ies are not subject to as 
strict a propor tion al ity require ment as other covert meas ures.123

The core of infilt ra tion is that the person under surveil lance is unaware of the iden tity of 
the under cover officer. Undercover agents are passive in their inter ac tion with suspects – 
unlike agents involved in provoca tion. Provocation may, however, result from both infilt ra-
tion oper a tions and controlled deliv er ies. In prin ciple, police provoca tion is prohib ited in 
Norway, but is to some extent allowed in other states (see, however, some Norwegian 
excep tions in the follow ing).

Cross- border covert invest ig a tion involve intel li gence gath er ing before a crim inal case has 
been initi ated, and during the early stages of an invest ig a tion. It can include surveil lance; 
commu nic a tion control; bugging of private or public rooms or build ings; hidden photo-
graph ing or filming; or the use of inform ants.124 If the measure is coer cive, infringing, for 
example, privacy rights (phone- tapping, etc.), it must be in accord ance with host state law. 
If not coer cive, or where there is no contact with the suspect(s), it may be classed as surveil-
lance. There can be differ ent under stand ings of what under- cover oper a tions are, which may 
be why the details of such oper a tions must be agreed specific ally upon, partic u larly in the 
inter na tional instru ments.

Methods going beyond surveil lance were not part of the Schengen cooper a tion.125 They 
are, however, regu lated in the MLA Convention art.14 and the ETS no.182 art.19. These 
are identical, and regu late cross- border covert invest ig a tion, under stood as “officers acting 
under covert or false iden tity”. The action is now form ally regu lated in the Police Act 
sect.20a, under the general provi sion permit ting foreign duties performed on Norwegian 
territ ory. What is involved in such cooper at ive assist ance, as described by the Ministry, is 
assist ing foreign police to gain access to crim inal envir on ments as ‘under cover agents’, to 
gather inform a tion and identify and map members of a crim inal network.126

Three types of covert invest ig a tion are covered by the the applic able conven tions:  
1) foreign author it ies – the Polish police, say – ask Norway to allow a Polish offi cial to per- 
form covert invest ig a tion in Norway (or the other way round); 2) the Norwegian author it ies 
ask the Polish author it ies to send an offi cial to Norway to assist in a covert invest ig a tion; and 
3) the Norwegian author it ies request a Polish offi cial to assist Norwegian offi cials carry ing 
out a covert invest ig a tion in Poland.

The require ments for mutual assist ance in covert invest ig a tions are:

• Each request must be considered indi vidu ally by the compet ent author it ies in the 
member state receiv ing the request, paying due regard to that country’s national law, 
cf. arts.14 and 19 no.2 (in both articles).
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• The dura tion of the covert invest ig a tion, detailed condi tions and legal status of the 
officers involved shall be agreed between the member states with due regard to both/
all parties’ national law and proced ures, cf. no.2.

• The covert invest ig a tion shall take place in accord ance with the law and proced ures of 
the territ ory concerned, cf. no.3.

• All member states involved shall cooper ate to ensure the secur ity of the officers acting 
under false iden tity, and that all oper a tions are “prepared and super vised”.

It is thus not permit ted to go under cover in another country without the know ledge and 
approval of the host state.

There are no require ments as to which types of offences may warrant a cross- border 
under cover oper a tion. Boucht argues that such oper a tions are mostly connec ted with 
serious crimes, such as organ ised crime, abduc tion, forgery and weapons theft.127 In national 
law, infilt ra tion is one of the extraordin ary police methods which are only considered lawful 
when used to combat very serious crimes. Such extraordin ary methods as commu nic a tion 
control and concealed search, that are legal under the Criminal Procedure Act, require the 
crime in ques tion to be punish able by 10 years or more – which, in the Norwegian legal 
system, means that it is very serious. This could imply a de facto require ment that crimes be 
‘serious’ – which, of course, is also prac tical as regards police resources. Nevertheless, 
accord ing to Myhrer, the methods mentioned above mostly involve provoca tion, which 
raises various issues concern ing due process rights, that are less signi fic ant when it comes to 
infilt ra tion.128

Another covert invest ig a tion tech nique is the use of a police officer as a ‘stool pigeon’ 
(lokke due) to lure someone into commit ting an offence. Norwegian Appeals Court prac tice 
has allowed this even for offences with a low senten cing frame. In the absence of a clear legal 
regu lat ory require ment, the court stated, the criterion should be whether the police method 
is propor tion ate to the crime. In one such case, an under cover officer used a cell phone and 
“showed” a suspect that it was kept in an easily access ible pocket.129 Phone theft is not in 
itself considered a serious crime, but the court emphas ised that the senten cing frame alone 
does not determ ine whether certain methods of invest ig a tion are accept able. The centre of 
Oslo has seen a huge growth of pick pock et ing, with a 122 per cent increase in repor ted 
offences in the period from 2006 to 2012. It has turned into a major social problem. The 
social impact of less serious crimes should there fore also justify untra di tional invest ig a tion, 
when ordin ary methods fail (Rt.1993.473). A conclu sion follow ing this is that the offence 
in ques tion needs either to be serious in terms of its penal code clas si fic a tion or the sentence 
it attracts, or have a high social impact. Even the suspi cion of relat ively petty crimes may 
thus justify covert invest ig a tions such as infilt ra tion. The case just mentioned involved the 
use of a stool pigeon, not infilt ra tion. The same consid er a tions apply, regard ing the offences 
that may ‘legit im ise’ infilt ra tion, at least until the oper a tion turns into provoca tion.

Cross- border oper a tions must conform to the national law and proced ures of the host 
state. The above- mentioned instru ments contain no general require ment regard ing the 
purpose of covert invest ig a tions. The Norwegian Director of Public Prosecution (DPP) 
emphas ises in the circu lar concern ing police provoca tion that it should be used to “improve 
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[the police’s] know ledge of or control over a course of action”.130 Although this purpose is 
wide- ranging, it presup poses that the under cover agent is actively seeking to gain inform a-
tion in a specific case or envir on ment, thus exclud ing, say, know ledge randomly acquired by 
a police officer privately attend ing a foot ball match.131 Presumably this also applies to other 
similar meas ures.

Police agents in infilt ra tion oper a tions may be civil ian, accord ing to several Norwegian 
Supreme Court verdicts.132 Peers shows that the officers involved in such oper a tions within 
the Naples II Convention may be both customs officers and “officers acting on behalf ” of 
a member state’s admin is tra tion.133 He says the latter may include private detect ives author-
ised by a state. While the Naples II Convention is not an applic able legal instru ment in this 
context (and Norway is not a member of this cooper a tion), the Police Act and consultat ive 
works contain no regu la tions on who the officers perform ing covert invest ig a tion in Norway 
may be. The Norwegian Police Act sect.20a refers to an “officer” (tjen estem ann). An under-
cover agent who is not a police officer in his home state may also have tempor ary Norwegian 
police compet ences deleg ated to him (sect.20[3]). Thus, if a private invest ig ator in Spain is 
tasked with going under cover in a mission in Norway, Norway must be noti fied of the legal 
status of the under cover agent, and the details of the oper a tion must be agreed upon 
between Spanish and Norwegian author it ies, in accord ance with both states’ laws and 
proced ures – but in Norwegian law, there are no regu la tions limit ing the types of person nel 
taking part in such oper a tions. If agreed by the two states, a private detect ive could also be 
given tempor ary police powers, and thus perform coer cive meas ures. Though most such 
oper a tions would be subject to prosec utorial author isa tion, some will follow directly from 
ordin ary police powers. Covert oper a tions must be agreed upon, but, of course, unfore seen 
situ ations may occur. As Brown points out, it is often advis able to keep as few people as 
possible informed of major under cover police oper a tions, since the stakes are high, and the 
crimes and crim inal networks involved are formid able.134 It may there fore easily happen 
that an under cover agent is ‘too under cover’ to be trusted by ordin ary police officers,  
who then appre hend him because he is in posses sion of drugs received from the group he is 
infilt rat ing.

As a general rule, legit im ate police provoca tion cannot be carried out by civil ians under 
Norwegian law, but if a civil ian – a private detect ive, say – is given tempor ary police com- 
pet ences in the country he is engaged in the under cover oper a tion, this prohib i tion is of no 
consequence.135 The Norwegian guidelines for under cover officers are given in a direct ive 
that is clas si fied for secur ity reasons.136 This is under stand able, but implies that foreign 
under cover agents are in contact with the levels of Norwegian author it ies who can reveal its 
contents. In infilt ra tion cases, the decision to go under cover does not have to be made by a 
public prosec utor.137



Law enforcement on foreign territory 167

138 Ot.prp.nr.64 (1998–1999) ch.16.1. There must be due regard for the prosec utorial and private life rights of 
the person under obser va tion; ECHR arts.6; 8; the CPA sect.226 on covert coer cive meas ures does to some 
extent imply fewer rights for those being observed.

139 The right to access was reduced in broader covert invest ig at ive meas ures, in a CPA amend ment in 2013, 
because “certain types of crimes have developed in the past few years that in them selves may threaten soci etal 
stabil ity” (auth. trans la tion, Prop. 147 L (2012–2013) ch.3.4).

140 Rundskriv nr. 2/2000. On police provoca tion as an invest ig at ive measure in Norway, see Hopsnes 2003; and 
NOU 1997:15.

141 E.g. Rt. 1993.319; Rt. 2000.1223; op.cit.; and Teixeira de Castro v. Portugal 44/1997/828/1034, 9.6.
142 Rt. 1998.407.
143 See e.g. Bruce and Haugland 2014; Marx 1995b.
144 Lüdi v. Switzerland 12433/86 15.06.1992, Series A 238.

The legal issues arising from covert oper a tions were debated in connec tion with the legal 
amend ments in the Norwegian CPA concern ing, for example, the police’s right not to 
testify on certain aspects of their oper a tion.138 Sect.292 regu lates the right to make excep-
tions to the duty to bear witness, if inform a tion is not signi fic ant for the specific case, or a 
point has already been suffi ciently proven.139 As mentioned above, police provoca tion is 
gener ally prohib ited in Norwa. However, if covert oper a tions include an element of provoca-
tion, the Circular of the DPP no.2/2000 contains the legal guidelines applic able to the 
police.140 There may be an element of provoca tion when, for example, the police purchase 
drugs or stolen objects to prove the crim inal offence (smug gling or theft) has taken place. 
The provoca tion of crime, on the other hand, is when, say, the police ask for a large quant ity 
of cocaine, which because of the request is smuggled from Colombia to Norway – and then, 
when it arrives, the police arrest all the parties involved. In such a case, the crime would not 
have taken place if not provoked by the police. There seems to be a relat ively clear scale of 
legal ity for such invest ig at ive meas ures. Infiltration is the first step; the next is provoca tion, 
which, if it consti tutes provoca tion of crime, is gener ally a reason for acquit tal in Norwegian 
law.141 The added require ment of legal ity developed in Norwegian law, which demands 
that the police invest ig a tion should have no other serious flaws, might create further uncer-
tain ties.142 Police provoca tion may lead to evid ence which could be used in a crim inal case. 
Such evid ence may, under certain condi tions be admiss ible in Norwegian courts (Circular 
G 19/2001 on inter na tional cooper a tion in crim inal cases).

Cooperation also raises poten tial issues concern ing the ques tion of react ive versus 
proact ive crime control. Police methods should be as non- intrus ive and non- coer cive as 
possible, which makes infilt ra tion a good option. The sanc tity of private spaces and intim ate 
rela tions of course, points in the oppos ite direc tion. There are also issues to do with the 
control of covert invest ig a tion.143 If the basic require ment of no provoca tion of crime is 
met, abuse may be preven ted. And there is no partic u lar advant age in having offend ers, 
whether domestic or foreign, policed only by national police officers. This also accords with 
the ECtHR, in the Lüdi case144, in which it was estab lished that, although police infilt ra tion 
may infringe a person’s private life, as protec ted by the ECHR art.8, this right may not be 
invoked while enga ging in serious crim inal activ ity. In this case, after a tip- off from the 
German police that Lüdi – a Swiss national – was dealing in cocaine, the Swiss author it ies 
brought an under cover agent into the invest ig a tion. What he discovered, in addi tion  
to phone taps, created suffi cient evid ence to arrest Lüdi. The Court said that although 
both the infilt ra tion and the tele phone tapping infringed his privacy, he inev it ably risked 
encoun ter ing under cover agents by enga ging in cocaine dealing. Such police meas ures were 
thus seen as “in accord ance with law” and “neces sary in a demo cratic society” for the 
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tion of inno cence is chal lenged in these oper a tions. Marx 1995a also points out similar chal lenges, though he 
considers these as ethical consid er a tions in a demo cratic society.

146 Halvorsen 2003.
147 Peers 2011:538.
148 Fijnaut and Marx 1995.
149 Joubert and Bevers 1996:194.
150 E.g. Rt. 2009.567; Rt. 1999.1269.
151 Prop.97 LS (2011–2012):50–1; 53.

“preven tion of crime”.145 Nevertheless, although such police methods may be accep ted in 
the courts, both nation ally and inter na tion ally, infilt ra tion that is not coer cive may, as 
Halvorsen argues, still be morally ques tion able because the manip u lat ive element of infilt ra-
tion chal lenges the value of indi vidual autonomy.146

Peers points out the account ab il ity issues arising from extens ive under cover police oper-
a tions across borders.147 The ques tion of whether it is possible to know if an under cover 
agent is acting on behalf of the police of host state (which may or may not have been 
informed), or on behalf of police officers from abroad, is poten tially prob lem atic. Conspiracy 
theor ists might think that police officers from member states of the MLA Convention or 
the ETS no.182 could agree to be under cover agents in each other’s states, away from the 
envir on ments where they were previ ously known. If the police could be suspec ted of delib-
er ate circum ven tion of various legal restric tions legal restraints would have little effect. This 
may be more likely in some MS than others, given differ ent histor ies of poli cing. Fijnaut and 
Marx, for example, point out the under cover char ac ter ist ics of the original French police 
model, in contrast to the British tradi tion.148

It is possible that the inten tions and actions of persons within infilt rated networks may be 
manip u lated.149 Also of concern is the lack of control on how evid ence or general data 
obtained by a foreign under cover agent is applied abroad. There have been several occa sions 
on which Norwegian courts ruled evid ence inad miss ible, because it came from an infilt rator 
secretly taping conver sa tions.150 Norwegian author it ies, once they have permit ted foreign 
under cover activ ity, have little control on how such evid ence is used in foreign courts, 
where other rules may apply. The case law from the ECtHR, which is applic able in all courts 
in ques tion (within the EU and/or CoE members), does however set up strict limit a tions 
designed to safe guard due process in these matters. ECHR art.6 no.1 and 3(d) prohib its 
the present a tion of evid ence when the priv ilege against self- incrim in a tion and to contra dic-
tion in court has been broken.

The inter na tional instru ments also state, as mentioned above, that all member states 
involved shall cooper ate to ensure the secur ity of the officers acting under false iden tity, and 
that all oper a tions shall be “prepared and super vised”. The first point follows the Schengen 
cooper a tion model. Since oper a tions must follow national laws and proced ures, under cover 
agents are, under the PA sect.20a, considered crim in ally and civilly liable in the same way as 
Norwegian officers. This also follows from the MLA Convention arts.15 and 16; ETS 
no.182 arts.21–22.151 The suffi cient ‘prepar a tion and super vi sion’ by a high- level author ity 
could perhaps be argued to consti tute another require ment. It is notable that the MLA 
Convention arts.21 and 22 on the officer’s crim inal and civil liab il ity do not apply to art.14 
situ ations.
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152 Daman 2008:203–5.
153 Hufnagel 2013.

12.4 CoNSIdERINg ThE oPER A TIoNAL CooPER A TIoN

Through the Schengen cooper a tion, which has been duly incor por ated into the Norwegian 
Police Act sect.20a, foreign police officers may continue hot pursuit or surveil lance oper a-
tions started in their own country, into Norwegian territ ory. In situ ations of partic u lar 
urgency, in pursuit of persons who have commit ted serious crimes, or who are suspec ted of 
commit ting them, such border cross ing may take place without prior author isa tion from 
Norwegian author it ies. Norwegian regu la tions and laws apply, and foreign police may only 
appre hend the persons in certain circum stances.

The more detailed Schengen regu la tions are imple men ted in various ways in the member 
states, as regards, for example how far foreign police are allowed to come into the country 
or whether they may be armed and use force. There are also some differ ences in national 
defin i tions of crimes and police meas ures. The states Norway mainly cooper ates with are 
Sweden and Finland, whose regu la tions are similar to Norway’s. The major differ ence 
between Norway and Schengen and EU members concerns extra di tion regu la tions. For 
EU members, the European Arrest Warrant (EAW) sets out the applic able rules, which 
lower the threshold for the extra di tion of citizens. This threshold may determ ine which 
crimes may legit im ise hot pursuit.

Apart from extra di tion of Norwegian citizens, the relev ant Norwegian and Nordic regu-
la tions are similar in prac tice to those within the EU regime. The possib il ity of autonom ous 
foreign police author ity being enforced on Norwegian soil was contro ver sial in Norwegian 
public debate. Such enforce ment however, as we have seen, is subject to detailed regu la-
tions, and must always comply with the national law of the territ ory where the pursuit is 
carried out. Despite the obvious infringe ment of the territ orial sover eignty of national 
police, the actual encroach ment on national control appears to have been less than critics 
feared. Daman points out that the array of conven tions and treat ies in central Europe makes 
hot pursuit uncom mon.152 Hufnagel’s research, on the other hand, shows that the police 
like having a range of altern at ives, which enables them to choose the appro pri ate tool for a 
situ ation.153 It is undoubtedly import ant that the police are able to carry on the pursuit of 
an offender fleeing the crime scene, in view of the open borders between the Schengen 
members. Interestingly, in recent legis lat ive amend ments, the focus has moved away from 
the hot pursuit meas ures.

The less visible forms of police work are increas ingly emphas ised as import ant in target ing 
the most serious border- cross ing crimes, as well as ‘ordin ary’ crime. The situ ation in Norway 
regard ing cross- border poli cing has changed in recent years: there used to be restric tions on 
foreign police oper at ing covertly, but these have been removed. Alongside this wider accept-
ance, came a lowered threshold for initi at ing such meas ures, and thus making far more 
offences possible grounds for covert poli cing.

A key concern in this book is possible infringe ment of sover eignty follow ing from foreign 
police in national territ or ies. What emerges from this chapter is that there have been signi-
fic ant changes in the foreign or inter na tional police meas ures that are allowed on Norwegian 
territ ory. Hot pursuit is a long- stand ing tradi tion on the high seas, and has also happened 
inform ally over land borders. The Schengen regu la tions form al ised these prac tices. The 
same is largely true of cross- border surveil lance oper a tions, though the possib il it ies for 
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foreign police to engage in this have been exten ded since the original Schengen rules. Hot 
pursuit allows more foreign action on a host territ ory, while various surveil lance or covert 
oper a tions simply appear less intrus ive to public, and even perhaps to the state. ‘Less visible’ 
then equals less infringing on the mono poly of viol ence – because people do not get to see 
foreign police enfor cing foreign power. Another, more prac tical inter pret a tion, is that the 
tech no lo gical possib il it ies of covert poli cing and commu nic a tion between police, e.g. during 
controlled deliv er ies, have improved. Such an improve ment may be related to prac tical 
needs: inter na tional, serious crime is stead ily growing and becom ing more complex. New 
police methods and instru ments are neces sary to counter this.

One the one hand, the devel op ments may be traced to changes and even inter na tional 
and EU pres sure. New cooper a tion instru ments, such as the MLA Convention have been 
estab lished, and Norway fears becom ing a safe haven for crim in als. On the other, when it 
comes to percep tions of which police methods are neces sary, it may be hard to separ ate 
national from inter na tional currents, that arise from changes in percep tions of crime and risk 
in the general popu la tion, and fluc tu ations in crime rates.



In 2010, Operation Golf, led by the UK Metropolitan Police (MET) and Europol, involved 
a Joint Investigation Team (JIT) consist ing of officers from the Romanian National Police 
and the MET. The aim of the JIT was to stop a Romanian organ ised crime network that 
was traf fick ing and exploit ing chil dren from the Roma community in the UK. The oper a-
tion led to the rescue of 28 chil dren and the arrest of 126 indi vidu als suspec ted of offences 
such as human traf fick ing (includ ing internal traf fick ing within the UK), money laun der ing, 
benefit fraud, child neglect, pervert ing the course of justice, theft and hand ling of stolen 
goods. Europol had an active role in assist ing the national police author it ies by giving 
analyt ical support on all levels and at all times – provid ing mobile offices both in Romania 
and in the UK (with on- the-spot intel li gence to support search and arrest); identi fy ing links 
to other EU coun tries’ crim inal networks, espe cially Belgium and Spain; and giving expert 
advice on setting up the JIT and plan ning stra tegic and oper a tional activ it ies.1

The above is an example of foreign police officers actively doing police work in the 
continu ation of their home state juris dic tion. This is differ ent from the more excep tional 
Schengen regu la tions and inform a tion exchange inde pend ent of state borders. If one thinks 
of the Weberian mono poly of legit im ate force, and the idea that police work within state 
borders, and the milit ary outside them, such joint oper a tions and invest ig a tions certainly 
seem to consti tute a chal lenge for sover eignty and for Weber’s concept of the state.

The controlled deliv er ies and covert oper a tions described above are also joint oper a tions, 
to some extent. The Police Act sect.20a regu lates the cross ing of foreign police officers into 
Norwegian juris dic tion to continue hot pursuit or obser va tion, and some times to enforce 
coer cive powers on behalf of their national author ity. Such actions are not so much cooper-
a tion, as the continu ation of national police powers enforced, with limit a tions, in other 
juris dic tions. JITs involve detailed exchange of plans, and foreign police oper at ing on 
national territ or ies, along side the domestic author it ies. A specific Nordic altern at ive is also 
discussed.

While joint invest ig a tion oper a tions seek to uncover crim inal offences, joint patrols and 
cross- border assist ance are concerned with public order poli cing. Joint cooper a tion in public 
order poli cing, at least the kind form ally based in law, is a relat ively new inven tion.2 The term 
is not new: it is widely used with various mean ings through out the world.3 The main idea 

13 JoINT oPER A TIoNS ANd 

INvEST Ig A TIoNS

 1 Solberg 2011a; Solberg 2011b.
 2 Verhage et al. 2010:7–8. Similar cooper a tion exists in South-East Asia, but there too is mostly unreg u lated in 

law (Hufnagel 2014).
 3 Block 2008:78.
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behind joint invest ig a tion teams is that a police oper a tion will be more success ful when officers 
from several juris dic tions cooper ate. Joint oper a tions involve the influ ence and action of 
officers from two or more juris dic tions, and often the coordin a tion of simul tan eous oper a tions 
in multiple places. There can be many bene fits. Suppose that, as in the example above, indi-
vidu als from Romania are suspec ted of enga ging in crim inal activ ity in England; the Romanian 
police could assist in match ing corres pond ing facts and situ ations in their home state, provid ing 
inform a tion on, for instance, local patterns of child exploit a tion. If action is taken simul tan-
eously in the suspects’ home state and the ‘end destin a tion’ of the offence this may prevent 
suspects else where being alerted to the discov ery of the crim inal network.

This chapter exam ines first joint invest ig a tion teams and then joint oper a tions in the 
forms of patrolling and assist ance in mass gath er ings. The relev ant inter na tional instru ments 
are primar ily the MLA Convention and the ETS no.182 Additional Protocol (AP), the 
Nordic Police Cooperation Agreement, and – to some extent – the Schengen Agreement.

13.1 JoINT INvEST Ig A TIoN TEAMS

A joint invest ig a tion team (JIT) may be described as a team of law enforce ment offi cials 
and/or other author it ies from several states working together on the invest ig a tion of a case 
of inter na tional or cross- border crime.4 The main purpose of JITs is to facil it ate mutual 
assist ance in crim inal matters by avoid ing time- consum ing formal requests between states 
for invest ig at ive steps to be taken in other states. Avoiding possible paral lel invest ig a tions 
may also be in the interest of suspects, since it lessens the risk of multiple convic tions.5 Joint 
teams were intro duced in the 1997 Amsterdam Treaty, but were not regu lated before the 
ETS 182 art.20 and the MLA Convention art.136 with the related Framework Decision on 
Joint Investigation Teams.7 Both the EU MLA Convention art.13 and the CoE ETS 
no.182 art.20 regu late JITs. The mater ial require ments are the same: member states may, 
for specific purposes and for a limited period of time, agree to set up a joint invest ig a tion 
team to cooper ate on invest ig at ing crim inal cases in one or more of the parties’ juris dic tions 
(MLA art.13 [1]). The invest ig a tion must always adhere to the national laws of the host 
state. For the sake of brevity, the articles of the MLA Convention appear as refer ences in the 
follow ing, unless specified other wise. There are also regu la tions in the Nordic Police 
Cooperation Agreement on joint invest ig a tions.8 The follow ing describes the possib il it ies 
and pitfalls of joint invest ig a tion teams, examin ing the national and inter na tional require-
ments for such oper a tions, and compar ing them with Schengen meas ures when relev ant.

JIT mech an isms involve cross- border police and prosec u tion activ it ies, which has led, 
and maybe still leads, to some disagree ments or confu sion on what kind of legal animal this 

 4 E.g. de Moor 2009.
 5 Cameron et al. 2011:138.
 6 [2000] OJ C 197/01, with [2001] OJ C 326/1.
 7 [2002] OJ L 162/1. A speedy imple ment a tion attempt failed in March 2000. A new success ful attempt 

followed, and the Decision was estab lished after the 9/11 events. Art.13 was taken out of the MLA Convention, 
provid ing a Framework Decision for more rapid imple ment a tion provi sion than the Convention in general 
(Block 2008:78; Block 2012:91). The Decision ceases to apply when the Convention has come into force in all 
member states (FD art.5). The FD does not diverge from the Convention, but until this comes into force, there 
is an addi tional need for the EU member states to imple ment a national legal basis, since an FD cannot be an 
autonom ous legal basis for the estab lish ment of JITs (Rijken and Vermeulen 2006a:21).

 8 2012 ANPC.
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is. Some have argued that JITs should not be regu lated in the MLA Convention, since they 
primar ily concern police, not prosec utorial cooper a tion meas ures. Others hold that much of 
the cooper a tion takes place between prosec utorial author it ies in charge of invest ig a tions, 
depend ing partly on the struc ture of the police and prosec u tion system in the various states.9 
Prior to the Lisbon Treaty, the basis was (initially) art.31 of the 1992 TEU. Arts.82 and 85 
TEU (judi cial cooper a tion) are included in art.85 (within police cooper a tion), giving a 
legal basis for the Council’s condi tions and limit a tions on which judi cial author it ies can 
operate in other MS’ territ ory.10 In Norwegian legal liter at ure, at least in the stand ard 
works,11 this could explain why the inter na tional elements of prosec utorial and police regu-
la tions are treated some what briefly, it simply seems of little concern to Norway as a non-EU 
member.

Joint patrolling (i.e. various kinds of assist ance) across national police district borders is 
based in the Norwegian Police Directive sect.7–4, and in prin ciple, is compuls ory. The legal 
basis for joint invest ig a tion teams across national district borders is the Prosecution Directive 
(Påtalein struks) sect.37–5, which requires the offence(s) in ques tion to be organ ised, or 
other wise serious. In such cases, Kripos and the relev ant local police or DA may set up joint 
invest ig a tion teams. There are no further guidelines or require ments. The National Authority 
for Prosecution of Organised and Other Serious Crime (NAST) has the higher public 
prosecu tion respons ib il ity for such cases, where Kripos do not them selves have compet ence 
(sect.38–1).12 Until 2012, there were no specific regu la tions on inter na tional cross- border 
joint invest ig a tion teams, apart from those between the Nordic coun tries. The regu la tion now 
follow ing from PA sect. 20a is inter twined with the inter na tional legal basis described below.

13.1.1  requiremenTs for jiTs

The conven tions do not specify which types of offences or situ ations can justify a JIT. The 
JIT must, though, have a specific purpose set out in advance, and there must be a temporal 
limit a tion, which can be exten ded. JITs may be set up “partic u larly” when there are “diffi-
cult and demand ing” invest ig a tions that have links with other MS, or when several MS are 
conduct ing invest ig a tions that need to be coordin ated (art.13 [1] a–b).13 The require ment 
for a specific purpose and a clear time limit a tion means there must be a partic u lar crime in 
ques tion. The demand that the crime be linked to more than one state suggests that only 
serious and complex crimes are relev ant.14 There is a require ment for a proper legal basis. At 
the EU level, this is the Convention, but a JIT must also have a national legal basis. This 
follows from several para graphs in art.13, requir ing the activ it ies of the JIT to be either 
within both states’ rules, or that of the host state of the team’s invest ig a tion, and the activ ity 
of the seconded members within their respect ive juris dic tion’s rules. This only indic ates 

 9 Gade et al. 2005:457–8; Plachta 2005:285–6. De Busser argues that JITs are judi cial in the cooper a tion form, 
with refer ence to the treaty basis being the MLA Convention.

10 De Busser 2006:140–1.
11 Andenæs and Myhrer 2009; Fredriksen 2013; Kjelby 2013. More interest is shown in the most recent edition of 

Auglend and Mæland’s Politirett (2016).
12 Note that the Norwegian system has police entit ies includ ing a prosec utorial depart ment, and others that are 

solely prosec utorial author it ies. The chief and assist ing chief of Kripos have prosec utorial compet ences at the 
chief of police level (CPA sect.55[1], Ot.prp.nr.77 (2004–2005)).

13 Peers 2011:939.
14 Rijken and Vermeulen 2006b:15.
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some crim in al ised activ ity, or the suspi cion of it; in contrast to, for example, the hot pursuit 
rules, there is no require ment for it to be an extra dit able offense, or to have a cross- border 
element.15 In MLA’s Explanatory Memorandum, organ ised crime is mentioned as a partic-
u lar concern, while the Framework Decision’s preamble focuses on traf fick ing in drugs and 
human beings, and on terror ism and terror ism- related crimes.16

The JIT’s formal purpose must be clearly specified in the agree ment setting up the oper-
a tion. De Busser’s field work shows that JITs also often have informal purposes.17 Formally, 
the JIT studied by de Busser was estab lished “in rela tion to invest ig at ing the drug traf-
fick ing activ it ies of a crim inal organ isa tion oper at ing in the Netherlands and England & 
Wales”. The main purpose was to dismantle the organ isa tion in the Netherlands, using evid-
ence and intel li gence provided by the two other parties. There were also undeclared aims, 
however: to seize prop erty and assets, and gather inform a tion on other, related cases. 
Strengthening the police cooper a tion between the UK and the Netherlands was another 
informal purpose. The regu la tions do not prohibit addi tional purposes, as long as there is 
also a formal require ment.

National regu la tions on when to use JITs vary. De Busser shows member states have 
differ ent guidelines on what cases warrant a JIT.18 Dutch guidelines apply a propor tion al ity 
criterion, whereby a JIT should only be used as a last resort, when tradi tional forms of 
mutual (legal) assist ance cannot achieve the same results. Swedish and Finnish legis la tion 
follow art.13 regu la tions as described above.19 The British legis la tion show no require ments 
for the use such methods, it must just be advant age ous. There is no mention of require ments 
in the Norwegian policy docu ments, at least not in unclas si fied ones, which may imply a 
similar situ ation to the British one. Many of the specifi cs have, then, been left to the member 
states to regu late. Nevertheless, Europol and Eurojust have sugges ted a set of uniform rules 
for indi vidual agree ments.20 The sugges tions take the form of a Council Resolution, which 
is not binding. Participants and estab lish ment. In addi tion, a JITs Practical Guide has been 
developed by a Network of National Experts on Joint Investigation Teams21, in cooper a tion 
with Europol, Eurojust and OLAF. The object ive of the Guide is to provide prac tical 
inform a tion, guid ance and advice to prac ti tion ers on the form a tion of JITs.22

A request to set up a JIT may be made by any of the member states concerned (MLA 
Convention art.13 [1] a). Thus, if Norwegian police suspect that a major pick pocket gang 
oper at ing in Norway is based in a Lithuanian city, they may suggest to the Lithuanian police 
that a JIT should be set up there. The initi at ive need not come from the state where the 
invest ig a tions will be carried out.

The MLA Convention (art.13 [2]) refers to the 1959 Convention art.14, which lays 
down that the request to set up a joint invest ig a tion team shall contain inform a tion similar 
to that in an ordin ary request for mutual legal assist ance, together with a proposal on the 

15 De Buck 2007:255.
16 [2000] OJ C 379/7 p.17; [2002] OJ L 162/1 preamble 6–7 (2002/465/JHA).
17 De Busser 2006:138–9.
18 Op.cit.:138–9. See her text for the specific member state refer ences.
19 Boucht 2012; Cameron et al. 2011:140. There is no mention of it in the Danish liter at ure (Gade et al. 2005; 

Henricson 2010).
20 [2017] OJ C 18/1.
21 Council Document estab lish ing the JITs network, doc. 11037/05.
22 Joint Investigation Teams Practical Guide, doc. 6128/1/17 (https://www.europol.europa.eu/public a tions- 

docu ments/jits- practical-guide)

https://www.europol.europa.eu/publications-documents/jits-practical-guide
https://www.europol.europa.eu/publications-documents/jits-practical-guide
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compos i tion of the team. Europol and Eurojust have produced a request form contain ing 
the elements specified in art.13, to facil it ate the setting up of teams. A Model Agreement 
for a team to be set up is appen ded to the resol u tion.23 The Model Agreement asks for 
example for inform a tion on the member state, which body the officer is seconded from, 
his/her name, rank and affil i ation (judi cial, police or other compet ent author ity) – in the 
case of the leaders – and the “role” of other parti cipants.

While this is just a sugges tion from Europol/Eurojust, the docu ment is (supposedly) 
based on prac ti tion ers’ needs, and may indic ate details that should be kept in mind. JITs 
carry out invest ig a tions, and will there fore gener ally consist of police officers of various 
kinds, as well as invest ig at ive judges from states, such as France, that have them.24 Members 
from other organ isa tions, such as EU bodies like Europol, may be part of the teams, subject 
to national law and inter na tional regu la tions (art.13 no.12).

JITs can be estab lished either 1) top- down, when it is decided either at a high level of the 
police/prosec utorial hier archy, or even by a govern ment agency, that a certain area of crime 
needs inter na tional cooper a tion; 2) bottom- up, where invest ig at ing officers realise that 
transna tional joint invest ig a tion is neces sary for further success; or 3) outside- in, when the 
author it ies of other states have an on- going JIT, and ask another state to join it.25 The 
higher national level – the contact point – will in all cases be involved, before (poten tially) 
deleg at ing parti cip a tion to a local agency.

Kripos is the Norwegian inter na tional contact point. It is not specified in the Norwegian 
consultat ive works precisely who in the Norwegian police may suggest such oper a tions.26 
The Swedish Act requires that a national prelim in ary invest ig a tion should already be 
on- going, if seconded members of a JIT oper at ing in Sweden are to be allowed to take 
invest ig at ive meas ures under the simpli fied proced ure of art.13.27 Norwegian legis la tion is 
silent on this matter.

Art.13 (1) of the Convention concerns invest ig a tions within the territ ory of the member 
states. Thus, a joint invest ig a tion within a third state cannot have a legal basis in the 
Convention. As shown imme di ately below, officers of third states, or person nel from EU 
bodies may parti cip ate as members (art.13 [12]). A drug JIT could for example be invest-
ig at ing in Norway, with members from other transit and destin a tion coun tries in Western 
Europe, and even cooper at ing with a country of origin such as Colombia. While such agree-
ments with third states can be made, research suggests that police are scep tical as to the 
effi ciency of such oper a tions.28 Competent author it ies of the host state (state of oper a tion) 
may request assist ance from a state that is not party to the JIT, or from a third state, 
follow ing applic able instru ments or regu la tions (8). The conven tions do not there fore give 

23 [2017] OJ C 18/1. The recom mend a tion for such model agree ments comes from the Stockholm Programme, 
point 4.3.1.

24 Gade et al. 2005:458.
25 Mayer 2006:204–8. Both Mayer and Block 2012 argue that top- down initi at ives, for various reasons, are far less 

likely to succeed. It is likely that the parti cipants’ internal enthu si asm for the cooper a tion influ ences the success.
26 In Sweden, it is the Prosecution Authority (or a partic u lar author ity leading an on- going invest ig a tion); the National 

Police Board or the police author ity desig nated by the National Police Board; the Swedish Customs Service; or the 
Swedish Coast Guard that can set up a JIT, after consult ing other affected Swedish author it ies (Sect.3 paras. 1–2, 
referred to in Cameron et al. 2011:140 and n.553; 141). It follows that, if not specific ally agreed/allowed by 
another state, such requests from Sweden shall be commu nic ated via the Swedish Ministry of Justice.

27 Op.cit.:141–2.
28 De Busser 2006:136–7. See in depth on the cooper a tion in pre- oper a tional phases of JITs in de Wree 2006.
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extra justi fic a tion for such requests. It follows also from art.13 (11) that the conven tions 
should not be preju diced in favour of other arrange ments, or regu la tions regard ing joint 
invest ig a tion teams or cooper a tion.

There is no oblig a tion in the Convention to comply with a request to set up a JIT. As 
with all inter na tional (police) cooper a tion instru ments, it may be assumed that there is 
always, a strong incent ive to comply with requests from state parties that one wishes to 
main tain a good rela tion ship with. If, however, a JIT is sugges ted without the involve ment 
of higher- level offi cials, in other words, without ‘polit ical weight’ behind the request, 
budget ary consid er a tions may obstruct its real isa tion: the desire to ‘achieve good stats’ may 
count against comply ing with a JIT request.

13.1.2  members, lead er ship and compeT ences of seconded members

A JIT agree ment is required to set out the details of the oper a tion, specify ing it the parti-
cipants, which may include non- police offi cials and offi cials from non- state bodies such as 
Europol. The team should be organ ised and based in the MS where the (major ity of the) 
invest ig a tion is expec ted to be carried out (art.13[1]2). Deciding which state will be the 
main loca tion is import ant, since the compet ences and rights of the host and the non- host 
(seconded) members are differ ent (art.13[4]). Investigation may be carried out in all parti-
cip at ing states, follow ing the initial agree ment.

The team leader shall be a repres ent at ive of the host member state (art.13[3]a). This is 
normally also a require ment for obtain ing the neces sary police author ity. The lead er ship 
may change, several times even, if the invest ig a tion moves to another member state.29 Block 
shows that lead er ship is one of several unclear aspects of JIT oper a tions, which may lead to 
vari ations in how orders are executed. The wording of the regu la tion may be inter preted as 
meaning the JIT stays in a single loca tion, under one lead er ship (which how the Dutch 
author it ies perceive it), while the French, for instance, allow teams to be set up in differ ent 
parti cip at ing states – and these teams coordin ated their efforts. Special agree ments may be 
made: the French author it ies have stand ing agree ments on desig nated team leaders with 
Spain and Germany, and the French police may cross borders to assist neigh bour ing police, 
without further noti fic a tion.30

All parti cip at ing states’ require ments, as set out in the specific JIT agree ment, must be 
duly considered (no.3[b]). The host state is respons ible for making the neces sary organ isa-
tional arrange ments for the team to operate (no.3[c]). Team members are subject both to 
their national law and that of the host state (art.13[3]b). The invest ig a tion regu la tions for 
Norway are found in the Criminal Procedure Act (CPA) on the use of coer cive meas ures – 
in Part Four – and on invest ig a tion more gener ally in Part Five, Chapter 18. As mentioned 
above, police compet ences outside invest ig at ive meas ures are regu lated in the Police Act 
with adjoin ing direct ives and circu lars, on, for example, when to invest ig ate, police conduct 
when invest ig at ing, etc.31 The team does not have oper a tional powers outside the host state, 
but may request assist ance from author it ies in other MS (art.13 no.7).

The Norwegian regu la tion on the police and public prosec u tion hier archy is found in the 
applic able Directive, which, however, has not been updated to include JITs. Sect.2 simply 

29 Gade et al. 2005:459.
30 Block 2008:79–80, also showing how mundane issues such as working languages are unreg u lated.
31 Påtalein struk sen (PI) 1985; Riksadvokatens rundskriv 1/2014.
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states that it also applies to foreign police officers in Norway, follow ing an agree ment within 
the Schengen cooper a tion.32 The applic ab il ity of the Directive gives a direct legal basis for 
foreign police officers being subject to the Norwegian oblig a tions to obey – and in some 
situ ations, give – orders.

Foreign police may enforce home state police powers on host territ ory within JITs. JIT 
members seconded from foreign juris dic tions may be given certain police compet ences,  
and may even be allowed to take some coer cive meas ures during oper a tions. This was an 
innov a tion of the MLA Convention.33 Thus, Latvian, Spanish or German police officers 
parti cip at ing in a JIT in Norway, that was invest ig at ing a human traf fick ing case, could, 
under certain condi tions, arrest someone and seize their belong ings. Seconded members are 
entitled to be “present” during invest ig at ive meas ures taken by the JIT, unless the leader, 
“for partic u lar reasons”, and in accord ance with the state’s law, decides other wise. The 
compet ent author it ies in both host and second ing state must approve. A “partic u lar reason” 
could be the ques tion ing of a child victim of sexual abuse, where the pres ence of multiple 
police officers would be inap pro pri ate. Operational consid er a tions may also be relev ant 
justi fic a tions, accord ing to the Council’s Explanatory Report.34 Barring someone from 
parti cip a tion simply because the seconded member is not a host state national is prohib ited.

The seconded member may, accord ingly, be entrus ted by the team leader to perform 
“certain invest ig at ive meas ures” (art.13[5–6]). This is a change from the tradi tional legal 
order, that also applies in Norway. De Busser shows how differ ent member states have 
imple men ted the Convention differ ently, as regards autonom ous invest ig at ive compet ence. 
One assumes these issues are dealt with in the JIT agree ment. The type of invest ig at ive 
meas ures is not specified. It might be that the leader of the team deleg ates to the seconded 
officers the same powers as domestic officers have. These must not, however, exceed the 
powers the seconded member has in his home state, and must, of course, follow host state 
law.35 The guidelines state that such use of author ity must be approved both in the initial 
agree ment and at later stages.36 The Model Agreement37 suggests confer ring these powers 
on third state parti cipants too. But this is not, it seems, sugges ted for MS parti cipants.

In contrast to the police meas ures based in the Schengen cooper a tion, JITs make it 
possible to deleg ate coer cive compet ences to foreign officers. In JITs, foreign police officers 
are under host- state lead er ship; these compet ences are not, as with Schengen, enforced 
autonom ously.38 In both situ ations, however, enforce ment may be carried out on behalf of 
the sending state.

Much as in the Schengen regu la tions, seconded members shall be regarded, accord ing  
to art.15 of the MLA Convention, as host state offi cials during a JIT oper a tion if offences 
are commit ted by or against them. This matches the Norwegian regu la tion in PA 
sect.20a (3).39 In contrast to the Schengen regu la tions, however, there is nothing in JIT 
regu la tions that obliges seconded officers to be avail able as witnesses, or to aid the host  

32 RPOD–2010–5.
33 Block 2012:89.
34 [2000] OJ C 379/7.
35 Mayer 2006:2010–11; Boucht 2012:221.
36 Guide to EU MS JIT legis la tion p.6.
37 Appendix II no. 3 (“Specific arrange ments”).
38 Henricson 2010:191. Denmark had (in 2010) trained ten police officers to parti cip ate in a force target ing inter-

na tional ventures in which crimes relate to Denmark (ibid n.164).
39 Like covert invest ig a tions and controlled deliv er ies (see ch. 12.3).
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state in subsequent trials etc.40 This accords with some juris dic tions’ law (e.g. Dutch law), 
but not Norway’s. Cameron et al. show how the Swedish International Police Cooperation 
Act was made delib er ately vague on joint invest ig a tion teams, in the interests of flex i- 
b il ity.41 They main tain there are suffi cient restric tions in the due process regu la tions of 
Swedish proced ural law to prevent abuse, despite the vague ness of the legal text. This is 
prob ably the atti tude taken by the Norwegian Ministry in these matters, since nothing is 
said on the subject, other than “no legal amend ment required”. In contrast, the Swedish 
Act limits JITs in the same way as the Nordic Police Agreement of 2012, to those within 
the MLA Convention and the corres pond ing Framework Decision, and the connec ted 
Agreement between Norway/Iceland and the EU of 2003.42 It is note worthy, though, that 
seconded members in Swedish JITs are not allowed to carry out “exer cises of public 
author ity”, such as perform ing searches.43 No such restric tion exists in the Norwegian Police 
Act sects.20 or 20a.44

If seconded members want an invest ig at ive measure to be taken in their home state, they 
can make a request to the compet ent author it ies there, just as they could if they were at 
home (art.13[7]). For example, if, during a JIT oper a tion in Norway, a seconded Dutch 
member learned of evid ence held at a loca tion in Amsterdam, s/he could request search and 
seizure by the Dutch author it ies, follow ing stand ard Dutch proced ures. This is proper facil-
it a tion of cooper a tion with other states, compar able to what can be done through Eurojust 
or Europol. The wrong way to go about it would be for a police officer who learned of such 
evid ence while invest ig at ing in Norway, to use SIS, Interpol or Europol chan nels to request 
or suggest a search or seizure in Amsterdam, by which time it might be too late.

13.1.3  finance and funding

Article 13 of the MLA is silent on finan cial ques tions. The Explanatory Memo suggest, 
however, that the finan cial issues should be dealt with in the specific JIT Agreement.45 This 
was also included in the Model Agreement of 2010, which sugges ted for example (4.4.1) 
that the cost of tech nical equip ment (office space, tele com mu nic a tions etc.) and other 
expenses should be borne by the member state in which invest ig at ive meas ures are taking 
place. These costs are presum ably implied in “the neces sary organ isa tional arrange ments”, 
referred to in art.13(3b). Since 2010, costs incurred by Europol staff parti cip a tion are also 
included (4.4.2). As Mayer suggests, travel and accom mod a tion are the main expenses 
when police officers work abroad. Other expenses may be divided equally between the parti-
cip at ing states, or other wise, as agreed.46 This seems fair, but might create prob lems, because 
of the high cost of living of coun tries such as Norway, where foreign police forces with 
limited budgets would find lengthy parti cip a tions in a Nordic JIT finan cially burden some. 
A feas ible solu tion would be that Norway should cover more of the expenses when acting 
as host- state. Cost consid er a tions could thus influ ence where JITs are set up. It is note-

40 Plachta 2005:302; Schalken and Pronk 2002:75.
41 Cameron et al. 2011:139.
42 Op.cit.
43 Op.cit.:141 with further refer ences.
44 The Finnish legis la tion appears similar to the Norwegian (Boucht 2012).
45 [2000] OJ C 379/7 e.g. p. 18; 26.
46 Mayer 2006:2010–11.
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worthy that Eurojust may fund JIT oper a tions, thus ensur ing that finan cial prob lems do not 
hinder the estab lish ment and success of JITs.47 Norway received funding from Eurojust in 
two cases in 2016.48

In the most recent model agree ment of 2017, the direct sugges tions related to finan cing 
are taken out. Under pt.18, facil it ies and costs etc. are mentioned under “Organisational 
arrange ments”, but there are no prelim in ary sugges tions from Europol/Eurojust.

13.1.4  The role of europol and eurojusT

While Europol is clearly not an oper a tional police force, Europol officers are through JIT 
parti cip a tion part of oper a tional groups that may do police work in cooper a tion with MS.

JITs normally consist of prosec u tion and police members with varying compet ences, 
depend ing on the member states. When inter na tional coordin a tion and/or parti cip a tion are 
required or desired, JITs will there fore consist of members both from Europol and Eurojust. 
Involving these bodies in a JIT may have several bene fits. They have know ledge of invest-
ig a tions and crime situ ations in several coun tries, and can convene meet ings of author it ies 
from differ ent member states. Europol experts may also carry out invest ig a tions and analysis. 
Europol may ask member states to set up JITs, and its staff may parti cip ate in these (ER 
art.4 and 5 [5]). Eurojust has, as mentioned, signi fic ant compet ences in, and know ledge of 
the prosec utorial systems of all its member states. Both the MS’s national members and the 
Norwegian liaison members may take part in joint invest ig a tion teams and in author ising 
controlled deliv er ies (Eurojust CD arts. 9–9f), and through coordin a tion work, Eurojust 
can help identify oper a tional cases suit able for JITs. According to Groenleer, Eurojust has 
been less reluct ant than Europol to exert informal pres sure on member states, to initi ate 
invest ig a tions. Member states must provide formal justi fic a tion for refus ing to involve 
Eurojust in invest ig a tions and prosec u tions – this encour ages cooper a tion. As a result, cases 
are some times referred to Eurojust for coordin a tion purposes alone, without a formal 
request from the Agency.49

Following the MLA (art.13[12]), JIT members from EU bodies such as Europol may 
have rights similar to those conferred upon seconded members, when this is specific ally 
stated in the JIT agree ment. This means that Europol officers may assist in all activ it ies 
performed by JIT members and seconded members, and exchange inform a tion with them. 
They may not, however, “apply coer cive meas ures, in carry ing out their tasks” (ER art.4 [5]). 
The lack of clear guidelines on which actions may be legally performed, and the ‘barring’  
of Europol officers from taking part in any oper a tional task, have been criti cised.50 The 
wording of the Europol Regulation is contra dict ory, partic u larly in the unclear rela tion ship 
between “assist in all activ it ies” and the prohib i tion against coer cive action.51 It was unclear 
whether assist ing in (not apply ing) coer cive meas ures is legit im ate – could a Europol officer 
be present during the inter rog a tion of a suspect in an assist ing capa city? It was sugges ted 
that the 2003 version opened the way for Europol members to be given wider oper a tional 
rights by the leader of the team.52 But also the 2017 JIT Practical Guide makes clear that 

47 Eurojust Grant Programme for 2014. See art.3 of [2002] OJ L 63/1, amended by [2008] OJ L 138/14.
48 Eurojust Annual Report 2016 p.20.
49 Groenleer 2009:319–320.
50 Mitsilegas 2009:171.
51 De Buck 2007:260–1.
52 Op.cit.:261.
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Europol “shall not take part in any coer cive meas ures” (pt. 2.2). The 2010 and 2017 Model 
Agreement on what Europol staff could and could not do, seemed to remove this possib-
il ity. The Model Agreement states that staff could, under the guid ance of the leader(s) of 
the team, be present during JIT oper a tional activ it ies (Appendix pt. 3). The pres ence is 
purpose- limited: it shall be “in order to render on- the-spot advice and assist ance to the 
members of the team who execute coer cive meas ures”, and must conform to host state 
regu la tions.53 No further clari fic a tion on this matter followed in the new Europol Regulation.

Europol parti cip a tion requires that the JIT, unlike the general require ments for JITs, 
deals with offence(s) within Europol’s mandate (ER art.5 [1]). The threshold of crime is in 
prin ciple not high: Europol may act in cases of crime such as racism, fraud, griev ous bodily 
harm and motor vehicle crime (ER Annex 1). The inform a tion Europol officers obtain 
during the JIT oper a tions may be included in the Europol data base, as long as the MS 
provid ing the inform a tion consents, and that MS is in charge of the JIT (ER art.5 [4]). 
Legal respons ib il ity for inform a tion remains with the state that has provided it. Several 
authors have argued that, although Europol does not have oper a tional compet ences, their 
pres ence and advice have signi fic ant oper a tional impact.54 Both Europol and Eurojust may 
be assumed to have a much better under stand ing of legal differ ences than any single member 
state, drawn from wide exper i ence of cases from all its member states. Europol know ledge 
can help resolve prob lems involved in decid ing which country to set up a JIT in.55 Europol 
may have a coordin at ing role in JITs, and even satel lite track ing via Europol is allowed by 
MS to secure admiss ible evid ence that will ensure prosec u tion in various member states.56

The parti cip a tion of Europol and Eurojust in JITs natur ally affects commu nic a tion 
between them and their (seconded) members. While commu nic a tion between Norway and 
Europol mainly passes through Europol’s third country office, this will obvi ously be differ ent 
when the members of a JIT are working together. Given Norway’s general keen ness to 
parti cip ate in EU police cooper a tion instru ments and mech an isms, this is presum ably seen 
as bene fi cial. It may, however, be ques tion able in terms of notori ety and control over 
inform a tion exchange. A prac tical consequence may be that, since almost all inform a tion 
going from Norwegian police to foreign author it ies must pass through Kripos, there is a 
more or less formal require ment for the (police) officers taking part in JITs to be employed 
or ‘author ised’ by this office. Mitsilegas expresses concern about the degree of inform al ity 
in JITs, in partic u lar as regards Europol parti cip a tion.57 Formal cooper a tion has had a tend-
ency to be time consum ing and inef fi cient, and this may have motiv ated the creation of 
JITs.58 The exten sion of the inform al ity tradi tion ally exist ing between MS police officers to 
JITs (and other multina tional units), will now also include Europol officers, and, thus – as 
we have seen – have consequences for the inform a tion that will be entered into Europol 
data bases. Information gathered in this way, accord ing to Mitsilegas, lacks regu la tion that 
ensures trans par ency and control.

53 [2017] OJ C 18/1.
54 Plachta 2005:291; Schalken and Pronk 2002:74–5.
55 Plachta 2005. On the struc ture of Eurojust and compet ence towards the member states see e.g. Suominen 2008, 

partic u larly pp.222–4.
56 Gerspacher 2005:429.
57 Mitsilegas 2009:171.
58 E.g. op.cit.:117.
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13.1.5  use of inform a Tion from jiTs

The inform a tion and evid ence obtained during a JIT invest ig a tion may be fully shared 
between its members.59 JIT members may supply colleagues with inform a tion avail able to 
them in their second ing states, for use in the invest ig a tion they are conduct ing (MLA art.13 
no.9). A seconded member may ‘be present’ when certain invest ig at ive meas ures are carried 
out in a JIT host state, regard less of whether they would be legal in the second ing state. 
Information result ing from such meas ures may be used in a member state, even though it 
would be illegal to get it in that way. Art.13 nos.9–10 set out the regu la tions. Information 
gathered through invest ig a tion or intel li gence reques ted outside the territ orial state that 
would not normally be access ible to a member state’s author it ies can be used, provided that: 
a) the inform a tion is used only for the purposes for which the JIT was set up; b) the inform-
a tion sharing MS had, prior to the inform a tion gath er ing, given its consent (which could be 
with held only under very special circum stances60); c) this is to prevent an imme di ate and 
serious threat to public secur ity, and without preju dice to subpara graph (b) if subsequently 
a crim inal invest ig a tion is opened; and d) the inform a tion is used for a purpose agreed  
upon by the MS when the team was set up. As Rijken and Vermeulen argue, third states are 
prob ably also bound by the consent of the JIT member state where inform a tion became 
avail able, under no. 10(b).61

Thus, if a JIT oper at ing in Norway real ises that wire- tapping a suspect in Spain could 
greatly assist their invest ig a tion, the Spanish seconded member may ask colleagues in Spain 
to do this– under Spanish law – and then pass on the results to him (art.13[7]). Such 
inform a tion should be considered as result ing from a national invest ig a tion (in Spain), and 
thus avail able to the Spanish seconded member of the Norwegian JIT, as if he were at 
home. Rijken and Vermeulen argue that, although there is an (informal) agree ment on 
mutual trust between the members of a JIT, there are no regu la tions in the Convention 
restrict ing the inform a tion gathered in such an ‘indir ect’ manner from being used in other 
situ ations.62 This is less likely when the inform a tion or police meas ures required are from 
third states, or states outside the original JIT members. This request must be made by the 
host state’s compet ent author it ies to the other state, in other words, not directly by the 
‘ordin ary’ members (art.13[8]). Although not expli citly stated, the request will have to state 
the purpose for which it is required. They should also be informed if the inform a tion is 
re- used, or further dissem in ated, for example, because new members have joined the JIT.63

Cameron et al. argue that the limit a tions in art.13 (10) on using inform a tion could 
threaten the rights of indi vidu als, since they would mean that the Norwegian police could 
not give an accused person access to data or inform a tion that has been gained through 
another JIT member state or a cooper at ing third state.64 Although it is not mentioned 
specific ally in the forarbeid, the purposes referred to in art.13 (10a; d) that the Norwegian 
members can agree upon, must accord with Norwegian law to be regarded as legal: Norwegian 
police offi cials cannot agree with the other members of the JIT to share inform a tion for 

59 Block 2012:89.
60 Where use would endanger crim inal invest ig a tions into the Party concerned or into a serious threat to public 

secur ity, and without preju dice to litra b.
61 Rijken and Vermeulen 2006a:17.
62 Rijken and Vermeulen 2006b:16.
63 Op.cit.:17.
64 Cameron et al. 2011:142; also Jonsson 2010:122.
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purposes that are illegal in Norway. The national law still limits their activ it ies, regard less of 
their cooper a tion part ners. In theory, it is unlikely that this restric tion would be an obstacle, 
since the purposes of JITs are gener ally conson ant with the general aims of the Norwegian 
police.

Essentially, invest ig at ive meas ures are meant to be used the same way as they would be if 
the invest ig a tion team consisted entirely of Norwegian police offi cials. National regu la tions 
apply to actions performed in Norway, while ‘foreign’ rules govern those taken abroad. 
Among the prac tical bene fits of JITs is access to the general know- how and exper i ence 
states’ offi cials have of certain forms of crime or crim in als; another, regu lated in the conven-
tions, is the ability to exchange more detailed know ledge.

One key ques tion is whether prac ti tion ers differ en ti ate between inform a tion that may and 
may not legally be put to use across borders under Norwegian law when they exchange infor- 
m a tion and best prac tice with police officers or other people from foreign coun tries. The 
police have a duty of confid en ti al ity, but this duty is lifted in many situ ations, for example, 
when inform a tion is revealed to prevent or avert crime (Police Act [PA] sect.24 (4) no.2)). 
This is, of course, the overall purpose of police work (PA sect.1). The exchange of inform-
a tion with foreign police is limited: prevent ive and deterrent (avver gende) meas ures are 
included, but the main ten ance of order (ro og orden) is excluded. Furthermore, inform a tion 
regard ing the invest ig a tion or solving of specific crim inal cases is regu lated by the confid en-
ti al ity regu la tions of the General Procedure Act. However, in the forarbeid of 1995, the 
main ten ance of order was not considered a suffi ciently serious purpose for inform a tion 
exchange. The forarbeid said that to avert was appro pri ate in a situ ation where crim inal 
activ ity seemed immin ent, whereas ‘preven tion’ applied if there were no clear indic a tions, 
but the avail able inform a tion helped hinder future acts of crime.65

13.1.6  The nordic joinT invesT ig a Tion Teams

The Nordic Police Cooperation Agreement also regu lates joint invest ig a tion teams. The 
2002 Agreement, ch.8, stated briefly that “the Nordic coun tries’ police author it ies may 
estab lish joint invest ig a tion teams for purposes of crim inal invest ig a tion”. The 2012 
Agreement ch.8 (sect.21) expands this: Nordic JITs should be estab lished in accord ance 
with the MLA Convention art.13 and the relev ant Norwegian/Icelandic Association 
Agreement. The JIT chapter thus has little added value to the MLA. Until Norway and 
Iceland had an agree ment with the MLA the 2002 Nordic Agreement could, however, 
serve as an inter me di ate JIT basis. Since the Ministry in the 2012 consultat ive works states 
that the Police Act sect.20 (3) has not been applied to give police compet ences to foreign 
police, there was presum ably no basis in Norwegian law for such foreign compet ences 
before the 2012 Police Act amend ment.66

65 Ot.prp.nr.22 (1994–1995): ch.V, comment on sect.24. One of the purposes of the legal amend ments in sect.24 
was precisely to bring together the regu la tions on police confid en ti al ity and the refer ences to the applic able rules, 
in one legal section. The section refers to the general proced ure act for the regu la tions applic able when a crim inal 
invest ig a tion is started, and the general admin is trat ive act with the addi tions of the police act, for all other police 
activ ity (ibid ch.6.10.1). The admin is trat ive act sect.13 (b) no.5 was not considered to permit inform a tion 
exchange with foreign author it ies, and since this was considered imper at ive, the police act needed specific regu-
la tion of these situ ations (ch.6.10.2).

66 Prop.97 LS (2011–2012):49.
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The Agreement does not regu late police powers in such oper a tions; the focus is on the 
national contact points and inform a tion on these levels if a JIT is estab lished. This is also 
emphas ised in the section concern ing parti cip a tion in eval u at ing major events etc. in the 
Nordic coun tries. The general sugges tion is that all such recom mend a tions should pass 
through the national contact points. At present, unlike most other police cooper a tion 
measures, such recom mend a tions must pass through the Police Directorate (POD) 
(ch.13 sect.26).

13.1.7  discussing The legal changes of foreign police powers

The 2001 amend ment of PA sect.20a was pared down, during the consultat ive rounds, so 
that it gave a legal basis only for Schengen- related meas ures, despite the then govern ment’s 
assess ment that it was most prac tical to give a general legal basis for foreign police author ity 
enforce ment in Norway.67 The enforce ment of author ity was limited both regard ing the 
meas ures that could be taken, and by the Norwegian police’s control over coer cive meas-
ures. Section 20a was amended – not to give foreign police officers any wider powers – but 
to give a clearer legal basis for the exist ing right for anyone to arrest someone in flag rante 
provided in the Criminal Procedure Act sect.176. While this still applies, the argu ment 
based on a form al isa tion of foreign police officers’ access to arrest cf. sect.176 has been abol-
ished.68 In 2010, the Schengen limit a tion was considered outdated; it was more import ant 
to regu late the present situ ation and the future poten tial of foreign police officers acting in 
Norway.

Only in excep tional cases can Norwegian police author ity or powers be exten ded to non- 
police, accord ing to the Police Act sect.20(3). The original forarbeid to this section explained 
the need to do so when “the public good requires that some body be given police author ity 
within a limited field”, which mainly means surveil lance tasks in e wilder ness areas and at 
sea, where the police lack resources to operate.69 The Ministry has the power to bestow such 
police author ity. In 2012, the Ministry included the confer ral of Norwegian police author ity 
on foreign police officers in sect.20(3).

The initial agree ments estab lish ing JITs create a common judi cial space for members 
from various coun tries, in which commu nic a tion prob lems can be avoided. As seen above, 
the imple ment a tion of the regu la tions that are the basis for making JIT agree ments, 
however, differs widely from state to state. The Netherlands has intro duced quite detailed 
provi sions, while Sweden has intro duced the same general idea as Norway into its law.70 The 
perceived need for a detailed Act may be greater in Central Europe, because cross- border 
invest ig a tion is more common. Norwegian law, it seems, has still not fully accep ted that 
Norway is concerned about transna tional crime, and taking part in the fight against it. Some 
clari fic a tion is sugges ted in the proposed new Criminal Procedure Act (NOU 2016:24), 
but this is still far from having been polit ic ally approved.

Stortinget has, as we saw above, agreed almost unan im ously to every amend ment 
sugges ted since the Norwegian Schengen Agreement. Similarly, only one objec tion was 

67 Innst.O.nr.89 (1998–1999):23–24.
68 The Swedish Government put forward a similar argu ment when intro du cing the new Swedish Act on 

International Police Cooperation (Jonsson 2010:321–2).
69 Ot.prp.nr.22 (1994–1995):pt.6.4.1.
70 Block 2012:97.
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raised before the amend ment of the Police Act in 2012: the Norwegian Bar Association 
argued that the sugges ted changes that would give foreign police offi cials wider compet-
ences in Norway should be subject to far more thor ough analysis.71 The Ministry claimed 
that foreign offi cials would rarely exer cise police power, and that it was import ant for 
Norwegian officers to parti cip ate in joint invest ig a tion teams to fight crime with cross- 
border elements. Local know ledge was considered vital for oper a tions to succeed. The avail-
ab il ity of coer cive meas ures was also import ant: foreign police offi cials could be given the 
powers neces sary when JIT members lived in differ ent places, and a seconded member 
might suddenly have to follow a suspect moving into another state’s territ ory.72 Take the 
case of a Dutch offi cial parti cip at ing in a JIT based in Norway, and stationed in a city close 
to the Swedish border. At short notice he needs to pursue a suspect across the border into 
Sweden. In prin ciple, such an action would be legal on the basis of the Schengen cooper a-
tion, regard less of the amend ment of sect.20a. This would not be so if the seconded offi cial 
was part of a Norway- based JIT estab lished under the ETS no.182, and from a country 
outside the Schengen Area, such as the UK or the Ukraine.73

To some extent, the Ministry replaced the Schengen restric tion with the time and purpose 
limit a tions that follow from the Police Act sect.20(3). It is inter est ing that Norway has 
never imposed temporal or geographic limits on the cross- border police activ ity set out in 
sect.20a follow ing the Schengen cooper a tion. Sect.20(3) was origin ally under stood as 
provid ing for wilder ness super vi sion tasks, as mentioned above. In 2012, the Ministry 
argued that, in view of the inter na tional crime situ ation, the PA sect.20a was too narrowly 
limited.74 It has been replaced by the general restric tion in sect.20(3) giving ordin ary police 
excep tional compet ence. The oppor tun ity to deleg ate limited police powers to foreign 
police has thus always been present in sect.20a. What is new is the equat ing of foreign police 
with other Norwegian author it ies. The former sharp distinc tion between the inter na tional 
police work described in sect.20a, and other provi sions is removed. It seems it is of less 
import ance to the Norwegian govern ment to uphold the strict internal sover eignty aspect 
of abso lute mono poly of national police.

With refer ence to the various require ments noted above, there seems to be little regu la-
tion of joint invest ig a tion teams in Norwegian law and prac tice (in publicly avail able sources, 
anyway). The Ministry simply said that general and covert invest ig a tions by foreign officers 
in Norway should be conduc ted to the same stand ard as those performed by national police 
officers. Because there is now a possib il ity to specify the details of each oper a tion and impose 
general regu la tions, such oper a tions are considered suffi ciently subject to the rule of law.75

The Ministry thus leaves respons ib il ity for the activ it ies of JITs (and for resolv ing any 
disagree ments) to the police or prosec utorial author ity in ques tion. The Police Act contrib-
utes little to the guidelines for police cooper a tion – and even less since the legis lat ive amend-
ment in 2012, when the Schengen limit a tion applied.

The Ministry does not, then, consider that the new police cooper a tion instru ments have 
much impact on the Norwegian poli cing situ ation, at least not one neces sit at ing legal regu-
la tion. The only effect of the sect.20a amend ment is that foreign police officers, for a limited 

71 Prop.97 LS (2011–2012):50.
72 Op.cit.:50.
73 Both have rati fied the protocol; with no reser va tions on art.20.
74 Prop.97 LS (2011–2012).
75 Prop.97 LS (2011–2012):51.
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time and prob ably for a limited purpose, have full Norwegian police compet ences while 
acting on behalf of their national author ity. It is indis put able that Norwegian law applies to 
seconded members, the meas ures open to them, and the oper a tion in general. As regards 
such meas ures, there are quite substan tial differ ences between member states. This may not 
accord with one of the found ing prin ciple of the Norwegian police: that there should be a 
close link between police and place. This objec tion, of course, may be trumped by the argu-
ment that fight ing serious, cross- border crime must be prior it ised. We return to this issue in 
Chapter 15.

There are several issues that the Ministry does not discuss. JITs may consist of members 
from coun tries other than the Nordic neigh bours, and Block points out how legal differ-
ences in, for example, how invest ig at ive roles and powers are alloc ated, may result in misun-
der stand ings and iden ti fic a tion issues.76 Regardless of whether Norwegian law is followed, 
this implies that the content of import ant concepts and terms may vary. Different rules on 
applic ab il ity and the gath er ing of evid ence may also chal lenge national frame works: covert 
phone inter cep tion, for example, may be legal in Norway and the Netherlands, but illegal in 
the UK and Sweden.77 As regards proced ural rights, there are also differ ent disclos ure rules 
to consider: for example, defence lawyers are author ised to meet their clients at very differ ent 
stages of invest ig a tions in cooper at ing coun tries.78

13.1.8  The paral lel invesT ig a Tions alTern aT ive

Before the JITs were form ally inven ted, mutual legal cross- border cooper a tion could take 
place through paral lel invest ig a tions. Parallel invest ig a tions in differ ent coun tries into similar 
or corres pond ing crim inal cases is, natur ally, still used. According to the JITs Practical 
Guide (pt.3.1.2), such invest ig a tions already exist in the vast major ity of cases where JITs 
are estab lished.79 There are still situ ations in which paral lel invest ig a tions are super ior to 
JITs.80 Simplified inform a tion exchange between law enforce ment author it ies, which 
bypasses slower Interpol and Europol chan nels, was already covered by CISA art.39, and 
inform a tion exchange was further eased in 2006 (‘the Swedish Initiative’). In some situ-
ations, a JIT would simply take too long to set up, as would sending letters rogat ory. 
Parallel invest ig a tions need no written arrange ments under the FD.81 The FD was 
Schengen-relev ant, so Norway is also party to this cooper a tion. The exchange of inform a-
tion under Norwegian law is regu lated in detail in the Police Register Directive (PRD) 
sects.65–1–65–19.82 Both Block and Spapens argue that some JITs’ fail ures may be due to 
the cumber some struc ture of the project, top- down prior it isa tion, and differ ences in how 
MS imple ment JIT rules.83 Rijken points to some projects where the parties could not even 

76 Block 2012:93 ff.
77 Tak 2000:348–53, Block 2012:94.
78 Kvam chal lenges the legal ity of Norwegian exchange of inform a tion with foreign author it ies through JIT, and 

liaison officers’ compet ence to share data in Norwegian police registers (Kvam 2014:249–50). The applic able 
regu la tion is the politire gister for skrift (PRD) for Norwegian police registry inform a tion, while non- registry 
inform a tion exchange, e.g. of invest ig at ive case inform a tion (obser va tions, etc.) may be shared within the team.

79 JIT Practical Guide Doc. 6128/1/17.
80 Spapens 2011:255–6; Hufnagel 2013:216.
81 [2006] OJ L 386/89.
82 For a detailed account of the Norwegian rules on inform a tion exchange under these regu la tions see Kvam 2014.
83 Block 2008:100.
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arrive at a common under stand ing of the case to be invest ig ated.84 Many consider JITs to 
have fewer advant ages than was hoped for when inven ted. It was hoped that the JIT would 
be the “desired instru ment to facil it ate mutual assist ance”, but most eval u ations suggest 
that this hope has been disap poin ted.85

On point of interest is that differ ent rights are triggered, depend ing on which invest ig-
at ory approach is chosen. When a measure is used against an indi vidual through JIT cooper-
a tion, that person will most likely be invest ig ated in the country where the JIT is based, 
which gives him/her proced ural rights vis-à- vis that state. In the case of tradi tional mutual 
legal cooper a tion, a measure carried out in Spain at the request of Norwegian police does 
not give the indi vidual any rights vis-à- vis Norway; carry ing the measure out in Spain may 
rather give it the status of an admin is trat ive ‘oper a tion’ that does not imply any rights under 
the ECHR art.686

13.2 JoINT oPER A TIoNS

The ‘Prüm meas ures’ were estab lished to meet a perceived need for even closer cooper a tion. 
Data exchange facil it ated between police in the member states, and direct searches in 
member states’ finger print, DNA and vehicle data bases, are much trum peted bene fits of the 
Prüm cooper a tion. The Prüm Decision87 is, however, also the inter na tional legal basis for 
oper a tional cooper a tion such as joint patrols and oper a tions, and assist ance in connec tion 
with mass gath er ings, disasters, and serious acci dents. This includes noti fic a tion of such situ-
ations, coordin a tion of joint responses and sending person nel and equip ment onto the 
territ ory of another MS. The meas ures are related to the Schengen rules that have already 
been imple men ted. To combat illegal migra tion, and assist in repat ri ation, docu ment 
advisers were seconded to source or transit coun tries. Joint patrols and mutual assist ance in 
the context of major events88 imply a tend ency towards low- level police cooper a tion on low- 
level poli cing issues. It seems as though once ‘emer gency meas ures’ were in place to deal 
with serious border- cross ing offences, ordin ary poli cing meas ures followed.

13.2.1  overview

Joint oper a tions and joint invest ig a tions have differ ent purposes: the latter concern crim inal 
offences, the former belong to the field of public order and secur ity, and crime preven tion.89 
The issue to be explored here is how far police can cooper ate inter na tion ally on matters that 
do not exclus ively concern crime, focus ing on public order and secur ity poli cing in the form 
of joint patrols and cross- border mutual assist ance, in other words, chapter V of the Prüm 
Decision of 2008.90 What is partic u larly inter est ing about these police cooper a tion meas ures 

84 Rijken 2006:22–23.
85 Op.cit.:99; Spapens 2011:259.
86 Jonsson 2010:214–5, also Hufnagel 2013:216; Block 2008.
87 [2008] OJ L 210/12.
88 The inform a tion cooper a tion meas ures are widely covered and raise an array of data protec tion ques tions that fall 

outside the ambit in this book. See refer ences in ch.1.4.2.
89 As used in CBO Manual 10505/3/09 (REV 3):25.
90 The Prüm Convention of 2005 was a ‘test lab’ for some EU states in the way the Schengen cooper a tion 

was initially. The cooper a tion was incor por ated into the EU Acquis with the Prüm Council Decision ([2008] 
OJ L 210/1), with an imple ment ing Decision ([2008] OJ L 210/12).
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is that they consist of ‘ordin ary’ poli cing in other juris dic tions. Public order poli cing – 
patrolling the streets – is central to low- level poli cing, which is a vital part of internal sover-
eignty in the form of main tain ing the public’s percep tion of secur ity. The types of offences 
or situ ations that trigger such oper a tions, what their require ments are, who may be 
seconded, and what powers they may enforce abroad, will be explored.

Public order and secur ity are not easily defined, and are under stood differ ently in differ ent 
coun tries. Some meas ures related to public order and secur ity have been agreed on at the 
EU level, but remain subject to national discre tion. In the Residence Directive (art.27[2]),91 
an EU citizen may have his/her funda mental right to freedom of move ment restric ted if 
s/he is considered a suffi cient, genuine and present serious threat to one of the funda mental 
interests of society, which include “public policy, public secur ity and public health”. The 
threat must be based on an assess ment of the “personal conduct of the indi vidual concerned”. 
Although it has been diffi cult to agree on further defin i tions, the situ ations where police 
cooper a tion meas ures, for example, are allowed have been inter preted by the EU Court as 
satis fy ing this require ment.92 Public order and secur ity may be the legit im ate aim of police 
cooper a tion, for example, in the preven tion of illegal immig ra tion, in the form of joint 
patrols or specific police oper a tions in border regions, in cases of mutual assist ance in cata-
strophes or serious acci dents, and in the control of large events such as concerts or foot ball 
matches and major polit ical meet ings such as the G8 polit ical summits. Control of illegal 
immig ra tion is part of main tain ing public order and secur ity: illegal migra tion is thus 
considered part of the field of public disorder and insec ur ity. Border controls were abol ished 
after the Schengen cooper a tion entered into force and, though customs officers can search 
for illegal goods on borders, the police must control illegal immig ra tion else where. Police 
may close borders, however, and carry out targeted checks, in situ ations such as the 22/7 
bombing of the Government headquar ters in Oslo. There have been many cases of tempor ary 
border control because of the need to protect public order and secur ity, to the extent that 
this is a current state of excep tion due to the terror attacks in Europe the past few years. In 
Norway, the tempor ary control has been renewed for three months at a time for around two 
years at the time of writing (December 2017).

The Amsterdam Treaty intro duced the area of freedom, secur ity and justice that was to 
be created, safe guarded and upheld by the Union and its member states, partly through 
police cooper a tion meas ures. The aim was reit er ated in the Europol cooper a tion and in the 
Lisbon Treaty, emphas ising “peace, its values and the well- being of its peoples” (art.3 
TEU), which neces sit ated the balan cing of free move ment and “the preven tion and 
combat ing of crime”. While inter na tional police cooper a tion has largely dealt with serious 
cross- border crimes, there are other events and activ it ies that may threaten the peace, 
freedom and secur ity of indi vidu als. The Norwegian Police Act sect.1, thus lays down that 
the police shall ensure secur ity under the law, i.e. safety and welfare in general. Police work 
will often aim to prevent crimes, rather than stop ping them or react ively search ing for the 
perpet rator. Not all disturb ances of safety and secur ity, though, are of a crim inal nature, and 
not all disturb ances end in crime. Preventive work on crime control has also been done in 
the EU, relat ing both to inter na tional crime control at EU or other levels, and to how 
member states target crime in their indi vidual coun tries. Efforts intens i fied with the Lisbon 
Treaty art.84, whereby the EU was enabled to take meas ures to support states’ attempts to 

91 [2004] OJ L 158/77.
92 Henricson 2010:308.
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prevent crime that were previ ously considered the sole respons ib il ity of member states. 
There was a wide- ranging Resolution on Crime Prevention in 1998, and a crime preven tion 
network (EUCPN) whose latest legal basis is found in.93

The Prüm Decision art.18 makes it possible to assist other member states in major events 
and disasters. Additional rules on assist ance in major crises, involve other types of offi cials 
than the ordin ary police. The Council Decision on Cross-Border Intervention Teams94 
provides for foreign special inter ven tion units to enter other member states, in the case of “a 
crim inal offence present ing a serious direct phys ical threat to persons, prop erty, infra struc-
ture or insti tu tions in that Member State” (art.2[b]). The regu la tions on such oper a tions on 
the host state’s territ ory are similar to the Prüm Decision arts.17 and 18.95 This form of 
assist ance does not apply to Norway,96 so the addi tional rules on assist ance are import ant.

A common frame work for joint oper a tions and invest ig a tions has been developed, to 
which the Prüm meas ures are central. As noted above, the paral lel agree ment for Norway’s 
acces sion to the Prüm cooper a tion was accep ted by the EU in 2011. The Association 
Agreement came into force when a tech nical update of the police data bases for DNA and 
finger prints had taken place, and the Police Register Directive was fully in force, which 
happened 1 July 2014. Stortinget unan im ously agreed both on Prüm and the deep en ing 
meas ures97 in May 2016.

The Police Act amend ments of 2012 related to joint invest ig a tion teams, and were 
inten ded to encom pass the Prüm cooper a tion, so the legal frame work seems complete.98 
The agree ment has been struck. Finally, in May 2016, follow ing summary debates in 
Stortinget, this was presen ted and approved.99 Some tech nical improve ments and eval u ation 
of data secur ity meas ures are required before it comes into force.100

The meas ures on joint patrolling and assist ance in more ordin ary situ ations are inter est ing 
because they indic ate the exten sion of EU action from cooper a tion on serious crime, to 
cooper a tion on low- level public order matters.

As with joint invest ig a tion teams, foreign police may exer cise police powers on the host 
state territ ory. Art.17(1–3) of the Prüm Decision allows “desig nated officers or other offi-
cials (officers)” to parti cip ate in oper a tions in other member states’ territ ory, for example, 
police patrols. The seconded officers are obliged to follow the instruc tions of the host state 
author it ies, and are subject to host state national law.

There are many types of cross- border joint oper a tions. Europol’s Manual of Cross-Border 
Operations (CBO) lists examples of oper a tions that may be initi ated in Norway under the 
Prüm Decision art.17. The CBO is not suffi cient legal basis alone; such work is depend ent 
on addi tional provi sions or imple ment a tion in the national law in ques tion (in Norway PA 
sect. 20a and 20[3]).101 The list includes joint patrols, tourist assist ance and the secur ity of 
tourist sites, traffic controls, accom pa ny ing support ers, personal and docu ment checks, 

 93 [1998] OJ C 408/1 and [2009] OJ L 321/44, respect ively.
 94 [2008] OJ L 210/73.
 95 See e.g. Schumacher 2011; Balzacq et al. 2006; Bigo 2000b; for relev ant discus sions.
 96 CBO Manual 10505/3/09 (REV 3):466.
 97 CD 2008/615/JIS and CD 2008/616/JIS, see Prop. 54 S (2015–2016) and Innst. 225 S (2015–2016).
 98 Meld.St.7 (2010–2011):74–6.
 99 An agree ment of 08.05.2012 with the USA on intens i fied police cooper a tion, the PCSC Agreement, was 

accep ted simul tan eously. See Prop. 54 S (2015–2016).
100 Prop. 54 S (2015–2016):7.
101 CBO Manual 10505/3/09 (REV 3):26.
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(mutual) support during major events (the G8 summit, the foot ball world cup), sending 
equip ment and oper at ors (e.g. water cannons), and joint exer cises for the kind of oper a tions 
covered by art.17. The Manual recom mends that member states “provide to allow” foreign 
police officers autonom ous police compet ence (the use of such powers is returned to below), 
and that such joint oper a tions should be as prac tical and prag matic as possible.

13.2.2  regulaTions common in arTicles 17 and 18

Both for joint oper a tions (Prüm Decision art.17[1]), and assist ance connec ted with mass 
gath er ings and serious acci dents (art.18[1]), the purpose of seconded police assist ance shall 
be to main tain public order and secur ity, and to prevent crim inal offences. While the offences 
need not be serious for assist ance under art.18, situ ations should have a cross- border impact.

Joint patrols and assist ance in mass gath er ings are treated simil arly in the CBO Manual, 
and are largely subject to the same regu la tions in the Prüm Decision. Before some of the 
specifi cs of the two types of oper a tions are explained, the regu la tions common to both can 
be noted: these concern the purposes of the oper a tions, employer respons ib il ity for the 
officers, and reim burse ment rules for damages. The powers foreign police may exer cise, and 
the rules on arms and uniforms, are covered later.

There are no restric tions as to time or space for the oper a tions, which may take place in 
the air, at sea or on land, and for as long as member states see fit.102 However, oper a tional 
powers deleg ated to foreign police (in Norwegian law) must be time and purpose limited.

Host states have a respons ib il ity to provide “the same protec tion and assist ance to 
(foreign) officers perform ing their duties” as they do to national officers (art.20). Arts.21–22 
contain general rules on seconded officers’ civil and crim inal liab il ity, which are much like 
those in the Schengen and JIT agree ments. The rules on respons ib il ity for joint patrols and 
mutual assist ance are some what differ ent, however. For the former, the sending state has 
civil liab il ity for damage caused during oper a tions by the seconded officers, whilst the host 
state is respons ible for this in mutual assist ance oper a tions (art.21 nos.1; 4). Art.21 sets out 
reim burse ment rules for the host and second ing states. The main rule is that victims of 
officer miscon duct should direct their claims to the state where the activ ity took place. 
Nevertheless, there will be no reim burse ment in art.18 cases, where only “gross negli gence 
or wilful miscon duct” may lead to the host state’s reim burse ment (art.21[4]). This differ-
ence may suggest a distinc tion between the assist ance given under art.18, which may be 
considered as bene fi cial to one state – the host state – whilst joint oper a tions under art.17, 
as the term suggests, concern activ it ies that are mutu ally bene fi cial. The crim inal liab il ity 
regu la tions are the same in both cases, unless specific ally agreed differ ently (art.22).

Although seconded officers operate in foreign juris dic tions, art.23 under scores that they 
are subject to their home state’s employ ment law. Regardless of whether the host state takes 
a lead er ship role, the seconded officers are still regarded as employ ees of their own juris dic-
tion’s author ity. Employer respons ib il ity includes. the lead er ship and decision compet ence 
for the entire oper a tion, and thus what kind of risks person nel may be exposed to, and 
second ary matters such as ques tions of rehab il it a tion and the discip line and educa tion of 
officers.103 Disciplinary rules are partic u larly emphas ised in the Manual.104 While employer 

102 CBO Manual:25.
103 Nordisk samtjänstgöring s rap port 2009:16–7.
104 CBO Manual 10505/3/09 (REV 3):28.
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rela tions concern very prac tical issues, these are import ant for officers’ sense of belong ing 
and iden tity. The laws of the host state must be respec ted, but the seconded officers work 
for their home state, as in JITs – unlike liaison officers.

13.2.3  joinT paTrolling

In the Dutch border town of Venlo, where many Germans go shop ping every weekend, 
German and Dutch police patrol together so regu larly that some patrol cars have dual 
liver ies: they have the colours of the Dutch police on one side, and the German colours on 
the other.105 While Prüm Decision art.17 gives little guid ance on what joint patrolling is, 
border areas show what it may become in prac tice. According to the CBO Manual, joint 
patrols may have various aims.106 One is to facil it ate “access to law enforce ment for citizens 
from the differ ent member states” – a citizen focus. Another is to improve cooper a tion 
between author it ies and officers, by giving prac tical and linguistic assist ance. Two typical 
forms of joint patrols are envis aged: one is patrolling border areas. While border control is 
prohib ited within the Schengen Area, Prüm art.17 allows control in border areas, rather 
than at the border.107 Local author it ies should have power to set up such patrols in “a very 
quick, prag matic and effi cient way”, whenever neces sary. They thus resemble the paral lel 
invest ig a tions described above (ch.13.1.8). While member state author it ies must agree on 
the patrols, there is no require ment for patrols to consist of repres ent at ives of both (or all) 
parties. With agree ment, such patrols may act within one MS alone, or cross repeatedly 
between juris dic tions.108

The other type of joint patrol targets specific events. The CBO Manual mentions foot ball 
matches or other major events, as well as assist ance to tour ists, traffic controls, or patrols on 
inter na tional trains. For several years, Norwegian police have been present in the Swedish 
border town Strømstad when Norwegians go shop ping there in the Easter holi days.109 They 
have mainly oper ated as observ ers and liaison officers, but the Prüm Decision allows them 
to have deleg ated police compet ences. Tourist police forces operate on the French Riviera. 
In future there could be Norwegian police patrols in areas on the Spanish coast where there 
is a large Norwegian retire ment popu la tion.

There are two partic u larly inter est ing aspects of joint patrols. One is the impact the pres-
ence of foreign police may have on ordin ary or regular poli cing situ ations, in other words, 
on Norwegians’ view of the Norwegian police, or on the police them selves. This is discussed 
below (ch.14.1). Another more prac tical issue is the compet ences police officers have abroad 
when parti cip at ing in joint patrols. These powers will be assessed, after a résum of the rules 
on assist ance in connec tion with mass gath er ings.

105 Spapens 2011:174.
106 CBO op.cit:29.
107 Joint external border patrolling has long been taking place, espe cially on the Southern and Eastern external 
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and Norwegians party in the evening.

http://media.bordermonitoring-ukraine.eu/2014/02/04/during-the-joint-patrolling-border-guards-of-ukraine-and-hungary-detained-6-illegal-migrants/
http://www.nettavisen.no/nyheter/3597406.html
http://media.bordermonitoring-ukraine.eu/2014/02/04/during-the-joint-patrolling-border-guards-of-ukraine-and-hungary-detained-6-illegal-migrants/
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13.2.4  public order assisT ance

To deal with disasters or serious acci dents, and large polit ical gath er ings and demon stra-
tions, the member states’ compet ent author it ies must have in place prac tical arrange ments 
for cooper a tion with their neigh bour ing states (Prüm Decision art.18). By the Police Act 
sect.2 and the Police Directive ch.2 the police are obliged to main tain public order and 
secur ity, and protect the community against any general threat towards its secur ity; this 
oblig a tion goes further than taking action against crim inal activ ity – it is a general respons-
ib il ity for safety and secur ity, and includes prevent ing crime or threats to secur ity.110 Several 
provi sions concern mass gath er ings. The Norwegian Penal Code (GCPC) ch.35 deals with 
the disturb ance of public order, and sect.350 crim in al ises breach of the peace by fight ing, 
making a loud noise or other improper conduct. Sects.136–7 crim in al ise causing or parti-
cip at ing in a riot. The Police Act also has several provi sions for police inter ven tion in mass 
gath er ings. It may be diffi cult to draw a line between the coer cive meas ures of the crim inal 
proced ure regu la tions, and inter ven tions that are almost the same, but de jure part of the 
admin is trat ive – not proced ural – powers of the police. Provisions in the Police Directive 
(sect.8–2[1–2]) oblige the police to take action in major fights, riots, gath er ings, etc. when 
traffic or public order are disrup ted. The inter ven tion must be neces sary and appro pri ate to 
the circum stances. Such arrange ments for assist ance between national police districts exist 
in the Police Instructions sect.7–4, which obliges police from all districts to assist each other 
if neces sary. There is, however, no such legal basis for inter na tional assist ance.

It is natural there should be mutual assist ance across land borders, given the arbit rar i ness 
of borders, which should not prevent police officers from assist ing foreign colleagues if an 
incid ent is taking place close to them.111 Under art.18, MS must assist each other in three 
ways: a) by noti fy ing other states of situ ations with a cross- border impact, and exchan ging 
relev ant inform a tion; b) by taking and coordin at ing neces sary poli cing meas ures within 
their own territ ory; and c) sending officers, special ists, and equip ment if this is reques ted by 
a member state where such a situ ation has arisen. The CBO Manual (p.30) lists the follow ing 
oblig a tions in such cases: exchange of contact points and contact proced ures, noti fic a tion 
proced ures in situ ations that may have a cross- border impact, defin i tion of secur ity or 
disaster plans, and arrange ments for supply ing equip ment. If neces sary, all or any of these 
should by coordin ated by the author it ies concerned.

A similar provi sion exists in art.25 of the original Prüm Convention (the prede cessor of 
the Decision), which provides for a form of nego ti orium gestio. Art.25 allows police observing 
an urgent situ ation outside their national territ ory to inter vene to avert immin ent danger to 
the phys ical integ rity of indi vidu als. Unrequested assist ance must comply with the host 
state’s national law. This seems in line with Norwegian law: Norwegian custom ary emer-
gency law allows such inter fer ence on behalf of an indi vidual, and argu ably, in aid of the 
home state’s police, if they are not imme di ately able to inter vene.

110 Andenæs and Myhrer 2009:847.
111 O’Neill 2011:131; Spapens 2010:164. Other cooper a tion instru ments preceded the Prüm cooper a tion, 

relat ing to inter na tional foot ball matches ([2002] OJ L 121/1 and the connec ted resol u tion with require-
ments [2006] OJ C 322/1), and the protec tion of public figures [amended last in [2009] OJ L 283/62]. Both 
these police cooper a tion instru ments set out recom mend a tions for manuals to facil it ate cooper a tion in such 
matters.
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13.2.4.1 Foreign police powers

Both the effi ciency of a police oper a tion and the secur ity of the parti cip at ing officers may be 
improved if seconded officers are given police powers, either ordin ary, e.g. to direct traffic 
or instruct someone to move away from an area, or coer cive, e.g. to pin down and hand cuff 
a trouble- maker. Art.17(2) of the Prüm Decision regu lates foreign police powers, but art.18 
also concerns a form of joint oper a tions, where powers must be specific ally agreed upon. 
Art.17 regu la tions are also applic able to assist ance in mass gath er ings, setting out two 
altern at ives for foreign officers enfor cing power in host territ or ies: certain exec ut ive powers 
may be conferred by the host state, or they may be allowed to enforce those of their own 
juris dic tion. The second ing state must also agree to the deleg a tion of powers, and the 
enforce ment must comply with officers’ own national law. This means that if, say, Spanish 
police officers are called to Norway because of a public order problem involving Spanish 
immig rants, this must be legal under both Norwegian and Spanish law. There are no strict 
regu la tions on who the officers should be, as regards rank, for example, but they must have 
a state approved capa city. A private person acting on behalf of a secur ity company could not 
be given powers under Art.17.

The Norwegian Police Act sects.20(3) and 20a, allow foreign police to parti cip ate in joint 
oper a tions and perform general police activ it ies (tjen estehand linger) under inter na tional 
agree ments, such as the Prüm. In excep tional cases, Norwegian police powers may be 
conferred. ‘Exceptional’ has the meaning defined in PA sect.20(3). The forarbeid do not 
make this a strict limit a tion. While the original sugges tion was that foreign police officers 
may be given police powers, the word “excep tional” seems only to signify that such a need 
would not often arise.112 This is similar to the empower ment of non- police offi cials under 
certain circum stances in Norway (sects.20a[2]; 20 [3]) The refer ence in 20a to 20(3) 
under lines that the restric tions on national tempor ary police compet ence also apply to 
foreign police: the compet ence is ‘total’, i.e. the same as that of a Norwegian police officer, 
but func tion ally and tempor ally limited.113

Enforcement of police powers on foreign soil should, as a rule, be exer cised under the 
guid ance of host state officers, and in their pres ence (PD Art.17 [2]). The Norwegian 
Ministry emphas ised this in their remarks on the sect.20a amend ment, though primar ily in 
the context of the joint invest ig a tion teams dealing with crim inal offences, not public order. 
According to the Ministry, the key to success is often famili ar ity with national legis la tion on 
coer cive meas ures, prac tice, language, and local condi tions.114 Nevertheless, the rationale 
for joint patrols and similar oper a tions is that foreign officers have know ledge that the local 
author it ies do not possess. It is only impli cit in the Police Act, but Art.17(2) clearly states 
that seconded officers given Norwegian police compet ence under these rules are also subject 
to Norwegian law. Although the second ing state contin ues to have employer respons ib il-
it ies, the host state is respons ible for foreign officers’ actions. Situations where foreign 
officers enforce author ity on their own, without national police officers present, are expec ted 
be very rare.115

The foreign police use of force is subject to Norwegian regu la tions. After a foreign officer 
has appre hen ded someone, his/her legal status may be unclear for a time. As seen above, 

112 Prop.97 LS (2011–2012):50.
113 Op.cit. ch.9.2.
114 Op.cit. pt.9.2.
115 Op.cit. pt.9.2.
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Norwegian police may take indi vidu als into police custody without offi cially arrest ing them 
(CPA sects.176 cf. 175). The 176 provi sion also allows private persons or foreign police to 
appre hend someone caught in flag rante; this person must be handed over to the police as 
soon as possible (176 [2]). When the police, without a court or prosec utorial order, appre-
hend such a person, or when seizure has been made under sect.206, the person acquires the 
status as crim in ally charged (CPA sect.82).116 This, however, seems not to be the case if 
people lacking police compet ence, under the Police Act sect.20, take such emer gency coer-
cive meas ures. This creates an inter est ing differ ence. People may be appre hen ded in hot 
pursuit and surveil lance situ ations, as previ ously laid down in PA sect.20a, but it is unclear 
whether this is so in emer gency surveil lance situ ations, under the 2012 amend ment. Such 
appre hen sion follows the same prin ciple as that of citizen’s arrest in CPA sect.176117 and 
thus does not give the subject the status possessed by someone who has been charged. In 
joint patrol situ ations, however, the tempor ary police powers deleg ated under PA sect.20a 
are the same as those of any Norwegian police officer without prosec utorial compet ence 
(CPA sect.176 cf. PA sect.20[3]). It does not seem from the forarbeid that deleg at ing 
police compet ences to foreign police officers in joint oper a tions and invest ig a tion teams was 
inten ded to enhance the proced ural rights of those affected by them. This may be seen as an 
added benefit that should, perhaps, be added to the regu la tions on the Schengen meas ures. 
Note that, while there is an abso lute prohib i tion in the CISA meas ures on enter ing homes 
or areas restric ted from public access, JITs and joint oper a tions with deleg ated police 
powers have no such restric tion, given that officers simply become Norwegian officers 
tempor ar ily.

In prac tice, when officers patrol together, the host state officers usually enforce any coer-
cive meas ures. Joint Hit Teams (JHT) have been estab lished by Belgian, French, German 
and Dutch police to patrol border regions, partic u larly known drug courier routes from the 
Netherlands into the other three coun tries. According to Spapens, JHTs have success fully 
retrieved and exchanged inform a tion very rapidly and inform ally (they may, for instance, 
have their local offices check ing national clas si fied data systems in real time). The inter na-
tional compos i tion of the teams also means that they can ques tion people in their native 
language.118 They are like joint invest ig a tion teams (JITs), except that hit teams are less 
strictly regu lated. Interestingly, cross- border crime need not be involved: JHTs may simply 
convene to main tain “public order and secur ity and prevent crim inal offences” (Prüm 
Decision art.17).

Given the limited Norwegian legal regu la tion, it is useful to look at how neigh bour ing 
coun tries have imple men ted the cooper a tion. Both Swedish and Finnish law author ise 
giving foreign officers police powers. Finland enacted legis la tion imple ment ing these Prüm 
meas ures, with regu la tions similar to the Convention.119 Finnish police officers may assign 
foreign officers the same powers as they have them selves (sect.3). These powers may only be 
used under super vi sion, unless there is immin ent danger to life or health, and no Finnish 
officer is avail able (sect.4). The Norwegian regu la tions are thus less strict, or at least  
vaguer, with no such limit a tion on enfor cing police powers. Further regu la tions may be 
given in a direct ive when the Prüm Association Agreement is in force, as anti cip ated in the 

116 Skaflem (2014) n.458.
117 Ot.prp.nr.56 (1998–1999) pt.8.4.4.
118 Spapens 2010:175.
119 Boucht 2012:226–7; Act 277/2007 sect.3 (http://www.finlex.fi/sv/laki/alkup/2007/20070277 [28.03.14].

http://www.finlex.fi/sv/laki/alkup/2007/20070277
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PA sect.20a (4). Foreign police officers, espe cially leaders, must be famil iar with the model 
agree ments and cross- border cooper a tion manuals before enter ing into such joint oper a-
tions. These rules largely govern foreign police oper a tions, where police powers are entrus ted 
to non-Norwegian police officers. These situ ations raise serious ques tions of compet ence- 
sharing, and it seems that the regu la tions should be quite clear, and set out in the Police Act 
itself, rather than hidden away in a circu lar or direct ive.

The Swedish Act on International Police Cooperation, and the related Directive,120 differ 
slightly from the Finnish and Norwegian rules. Section 4(2) of the Directive expli citly 
prohib its Swedish officers engaged in a joint oper a tion with a Prüm basis from enfor cing 
police powers abroad. There is no mention of foreign powers enforced in Swedish territ ory. 
To judge by the Swedish Act sect.12, such enforce ment seems unwanted. Sect.12 regu lates 
the use of police powers (myndighet sutövning) by foreign police on Swedish territ ory under 
the regu la tions in the Act, which clearly deal with oper a tional powers enforced in Sweden. 
Sect.12, however, has the heading ‘common regu la tions for the Schengen and Øresund 
cooper a tion meas ures’, and this would appear to exclude the Prüm cooper a tion, which is 
dealt with else where (sects.16–23). Further details on the Prüm Decision can be found in 
the require ments for assist ance in joint oper a tions, the request for which must come from 
the state where the event is taking place. Although the Decision sets out an oblig a tion to 
cooper ate in art.18 events, sect.4 of the Swedish Directive states that such assist ance may 
only be given if the author ity in ques tion has the neces sary resources, and compet ence. This 
oblig a tion clearly has no supra na tional force, and states retain sover eign power to consider 
resource prior it isa tion and capa cit ies. Similarly, there is no oblig a tion per se for member 
states to take part in joint patrols. The fact that a state enters into the Prüm cooper a tion 
implies, however, a will ing ness to provide such assist ance upon request.121 And as with all 
inter na tional agree ments, it might seem a polit ical faux pas to refuse a reas on able request.

13.2.4.2 Arms and uniforms

Uniforms and arms are central to how foreign police are perceived on host state territ ory. 
Whether they are armed, and under what rules, are also import ant issues in joint oper a tions. 
Officers abroad may wear their national uniforms (Prüm Decision art.19). They may also 
carry arms and ammuni tion, as allowed in their home state, unless the host state has prohib-
ited this (art.19[1]), for example, if they are more heavily armed than host state officers. 
While Norwegian police are gener ally unarmed, emer gency situ ations in art.19 cases could 
justify both seconded and Norwegian police officers being armed; gener ally, though, it is 
unlikely that foreign police officers would be allowed to carry fire arms in Norway. This differs 
from the urgency in hot pursuits provi sion under Schengen rules, when weapons cannot be 
safely stored. Annexed to the manual on cross- border oper a tions are fact sheets on the cross- 
border instru ments of various EU member states, and of Iceland, Norway, Switzerland and 
Liechtenstein, which are published and regu larly updated by member states.122 Norway’s 
states that Norwegian police officers gener ally do not carry fire arms, but that

120 Law 2000:343, with Directive on inter na tional police cooper a tion.
121 Henricson 2010:321.
122 CBO Manual fact sheets (10505/4/09); op.cit. The inform a tion is not, however, fully updated. The 

Norwegian Police Act sect.20A dates from before the signi fic ant 2012 amend ment. There might be more 
up- to-date versions circu lated among the police.
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short or long batons may be included in the stand ard equip ment. The indi vidual chief 
of police may permit officers to carry a handgun on ordin ary car patrols. In that event, 
the handgun would be a revolver or pistol, with ammuni tion, and would be required to 
be kept in a locked compart ment in a sealed bag or gun case.

Conditions and regu la tions are detailed in the Ministry’s circu lar of 1989; however, the fact 
sheet also gives an over view of the specifi cs of the Norwegian police’s weapons regu la-
tions.123 For purposes other than legit im ate self- defence or defence of others, the use of arms 
and other equip ment must accord with host state law, and be allowed by the leader of the 
oper a tion (art.19[2]).

Only in urban areas are Norwegian police allowed fire arms, which are locked in a safe in 
the police vehicle. In more rural areas, officers have to get fire arms from police stations.124 
In the Nordic border regions cities and towns are small. Foreign officers parti cip at ing in a 
joint oper a tion would normally carry fire arms and so have them more readily avail able than 
their Norwegian colleagues in an emer gency.

Icelandic and Norwegian police are gener ally unarmed, unlike their Danish, Finnish and 
Swedish coun ter parts. Regulations on how and when fire arms should be used are also 
differ ent,125 which raises the issue whether Norwegian police parti cip at ing in a joint oper a-
tion in another Nordic country should carry fire arms. The Norwegian police were indeed 
tempor ar ily armed from November 2014 until February 2016, follow ing a lengthy ‘state of 
excep tion’ because of the 2014 terror attacks in Paris, etc., and risk assess ments from the 
Norwegian Secret Service. The excep tion did not lead to perman ent changes in the arming 
of police. The debate still contin ues, and the PST has recently (November 2017) recom-
men ded police arma ment – in contrast to the conclu sion from the Governmental Committee 
(NOU 2017:9 Politi og bevæpning).

Police may be more heavily armed in the case of mass gath er ings (Weapons Instruction 
sects.17–18). This is appro pri ate in partic u larly danger ous situ ations. The decision must, as 
far as possible, be taken by the chief of police. The weapons referred to in sects.17–18 are 
batons and gas. Only in excep tion ally danger ous situ ations may fire arms be considered 
(sect.19). According to the Ministry, such situ ations may arise when mass gath er ings 
become uncon trol lable and consti tute a threat to vital soci etal interests.126 In such cases, 
fire arms must only be used to disperse crowds. Arms may also be neces sary when arrest ing 
persons suspec ted of serious offences, or who are considered to endanger state secur ity 
(sect.19b). Terrorist attacks fall within this category. A major consid er a tion is whether an 
offender could give foreign author it ies inform a tion of vital import ance to Norway’s secur ity. 
When a situ ation primar ily concerns state internal secur ity, this could be seen as inher ently 
exclud ing foreign police from being involved in the oper a tion.

13.2.5  a nordic version

The Prüm meas ures are largely described innov a tions. For Norway, it is import ant to explore 
altern at ives to the EU cooper a tion meas ures, espe cially if some aspects of EU regu la tions 

123 Op.cit. p. 466–8; Politiets våpenin struks.
124 Nordisk samtjänstgöring s rap port 2009:13.
125 Op.cit. In Finland, fire arms are limited to self- defence, or, under certain circum stances, use by an officer with 

the neces sary compet ences (sect.4[2]). See e.g. Strype 2005; Knutsson 2005.
126 Politiets våpenin struks pt.19.3 (to § 19).
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exclude Norway as a non-EU member (such as EAWs). Interestingly, there was a Swedish 
initi at ive on Nordic joint patrols back in 1999, though it was aban doned, without any 
reason being mentioned, when the Schengen cooper a tion came into force,127 despite the 
absence of any regu la tions in the Schengen cooper a tion that would have prohib ited it.

According to the consulta tion paper in 2010, such an agree ment on Nordic joint oper a-
tions (samtjen estegjøring) will be agreed upon,128 but there is no sign of it yet. Such joint 
oper a tions are not mentioned in the Nordic Police Cooperation Agreement of 2012. The 
Nordic Committee’s 2009 sugges tions have not been imple men ted.129 Still, the sugges tions 
shed light on the Prüm regu la tions.

Joint patrols were defined in the Nordic report as joint police work designed to main tain 
public order and secur ity, or uncover or prevent crimes or crim inal activ ity.130 Such cooper-
a tion could prevent too many national police officers getting tied up in one place or oper a-
tion, if other Nordic police could assist. In sports events, concerts and the like, seconded 
officers are valu able in target ing persons from their home state that might create trouble. 
The report emphas ises that the mere pres ence of police officers from a person’s home state, 
in addi tion to an increased number of police officers in general, may have a prevent ive 
effect.131 Members of the public could, of course, perceive the pres ence of foreign police as 
a provoca tion, partic u larly if they are in uniform. Although police uniforms are less symbol-
ic ally loaded than milit ary uniforms, the pres ence of foreign state paraphernalia, even if it 
does not suggest a warlike situ ation, can certainly signify a form of intru sion or general state 
of unrest. Nevertheless, if the inten tion is to make citizens of the second ing state aware of 
the pres ence of their national police, uniforms are essen tial.

Rapid assist ance in more urgent police oper a tions was also envis aged. In border regions, 
foreign police might get to crime scenes quicker than national police. Such joint oper a tions 
could even be considered as a more long- term solu tion, although of course, not a perman ent 
one.132 In the event, the agree ment sugges ted by the working group of the Nordic 
Committee of Senior Officials for Legislative Issues (EK-LOV) did not go further than the 
Prüm Decision art.17.

Such cooper a tion raises inter est ing ques tions at the levels of imme di ate response, and 
more ordin ary public order poli cing, which seem to open the way to coordin at ing police 
work beyond the area of cross- border crime. In December 2013, the Norwegian Minister 
of Justice contac ted Sweden about the possib il ity of renting cells in Swedish prisons. The 
Norwegian correc tional services had a substan tial waiting list of convicted people waiting to 
serve their sentence, while the prison popu la tion in Sweden is declin ing. The request was 
declined on the grounds that it would breach Swedish legis la tion.133 Arguably, however, 
joint oper a tions for largely prac tical purposes seem some what akin to renting prison cells. 
Legal systems, however, have barri ers against employ ing or ‘renting’ other – even neigh-
bour ing – states’ system of coer cive powers, i.e. police officers and prisons cells. Further, 

127 Nordisk samtjänstgöring s rap port 2009:6.
128 Consultation paper 2010 on inter na tional cooper a tion p. 75; Politiet (2012):50.
129 Boucht 2012:227; Nordisk samtjänstgöring s rap port 2009.
130 Nordisk samtjänstgöring s rap port 2009:2.
131 Op.cit.:8.
132 Op.cit.:8.
133 http://www.svd.se/nyheter/inrikes/inga- norska-fangar- till-sverige_8955336.svd [30.04.14]. Both parties 

were ready, however, to consider creat ing such Nordic cooper a tion in the future (http://www.nrk.no/norge/
ma- endre-loven- for-a- ta-imot- fanger-1.11538718 [30.04.14]).

http://www.svd.se/nyheter/inrikes/inga-norska-fangar-till-sverige_8955336.svd
http://www.nrk.no/norge/ma-endre-loven-for-a-ta-imot-fanger-1.11538718
http://www.nrk.no/norge/ma-endre-loven-for-a-ta-imot-fanger-1.11538718


Joint operations and investigations 197

these barri ers may just repres ent system inertia, and it may be merely a matter of time before 
we see the neces sary changes in legis lat ive frame works. On the other hand, we may be 
talking about quite sturdy mech an isms that are central to state capa cit ies. It is notable that 
Norway since 2015 have rented prison cells in the Netherlands (the Norgerhaven prison). 
The legal status from Norway’s point of view, is that this is a depart ment of the Norway- 
based Ullersmo prison.

The oppor tun ity prin ciple also applies in situ ations of rapid assist ance, regard ing the 
police’s right and oblig a tion to make an inde pend ent assess ment of a situ ation and of the 
best way of resolv ing it.134 This prin ciple must be seen as inher ent in the police role; foreign 
police too (in the absence of specific orders), must judge for them selves what is the best way 
to react. The prin ciples of the least infringing measure, and propor tion al ity, follow from PA 
sect.6(2). The prin ciples of non- discrim in a tion and objectiv ity must also be respec ted. 
Auglend et al. also emphas ise the rule that the police must never take sides in a conflict, for 
example, a strike. These are all provi sions that are chal lenged in public order poli cing oper-
a tions involving foreign police, though perhaps less so in the case of Nordic cooper a tion.

The report was delivered before the Prüm was imple men ted in the EU, and, as Boucht 
argues, states may consider it less worth while to pursue a special Nordic agree ment now that 
these meas ures exist in the Prüm cooper a tion.135 It might be ‘unpop u lar’ if the Nordic 
coun tries had special local agree ments. Although more far- reach ing bilat eral agree ments are 
common in central and Southern Europe, it might be frowned upon if, say, Sweden, which 
has limited its Prüm imple ment a tion slightly, allowed more compet ences through the 
Nordic agree ments.

The govern mental percep tion of the Nordic import ance in police cooper a tion issues, is 
also seen in the deleg a tion of Norwegian police powers. In a 2004 amend ment, people 
without Norwegian citizen ship could have limited police author ity, when, for example, 
working as guards at deten tion centres or as reindeer police. The Ministry argued that cross- 
border cooper a tion with Sweden and Finland meant remov ing the abso lute citizen ship 
require ment. There was never a require ment for citizen ship for posi tions in the police not 
confer ring police powers.136 While it was considered most prac tical to give legal provi sion 
for foreign police activ ity in Norway, the Government expli citly stated that the Schengen 
conven tion was the imme di ate motiv a tion for the new police act sect.20a.137 Initially, it was 
inten ded to provide for cross- border hot pursuit and surveil lance. After criti cism from 
several consultat ive bodies, however, the power of foreign police to enforce their juris dic-
tion in Norway was limited to the use of police author ity under the Schengen Convention. 
The commit tee prepar ing the 1999 proposal emphas ised the import ance of this limit a tion, 
without any specific explan a tion of its signi fic ance.138 This refer ence was removed in January 
2013. This is a change expli citly related to the state’s percep tion of the poli cing restric tions. 
The previ ous hesit a tion about giving Norwegian police compet ence to foreign police 
author it ies, was removed, without any real justi fic a tion: it was just more prac tical.139

134 Auglend et al. 2004:851–2.
135 Boucht 2012:227.
136 Ot.prp.nr.61 (2003–2004) ch.5.4.
137 Ot.prp.nr.56 (1998–1999):92.
138 Op.cit. The Committee’s comments ch.8.
139 There is, for example, no provi sion in Swedish law to allow Norwegian police Swedish police compet ence when 

they are cooper at ing in Sweden (SOU 2011:25).
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Exercising foreign police author ity in Norway has clearly been an excep tion to the normal 
rules. The Schengen meas ures permit ting border cross ing even without prior noti fic a tion, 
are limited to emer gency situ ations, and to the (presum ably) brief period before Norwegian 
police can arrive and take over control of the situ ation. An inter est ing devel op ment is the 
growth of more routine poli cing abroad. Perhaps inspired by the central EU regions such 
as Maas-Rijn, a Swedish-Norwegian region, Vaajma, was estab lished as a Scandinavian 
InterRegion Project. It is an EU initi at ive designed to coordin ate Swedish and Norwegian 
police in efforts not only to stop cross- border crime, but to co- local ise the police forces of 
both coun tries, and thus ensure a greater pres ence of visible police (inde pend ent of nation-
al ity) through out the region.140 The 2014 Report also suggests that the Norwegian police 
should intro duce the neigh bour hood watch networks ( grannsamvärkan) run by Swedish 
police, where ordin ary citizens are trained to aid the police by, for example, sending text 
messages if they observe suspi cious cars, persons or incid ents in their neigh bour hoods. The 
Report suggests coordin at ing such a Norwegian network with the Swedish networks in 
border regions, so that the Norwegian and Swedish police may “have ears and eyes paying 
atten tion every where through out the entire region”.141 Making ordin ary citizens part of 
low- level, or volun tary poli cing may be seen as a return to the tradi tional, local police func-
tions.142 It seems, then, not to be one of the offi cial tasks of Norwegian police, which must 
still be strictly within state compet ence and the police author ity of the Police Act, at least 
when organ ised as a police service and not private secur ity. This sort of thing might be 
precisely what communit ies need: greater focus on prox im ity poli cing, and the involve ment 
of citizens to increase the percep tion of local secur ity. Possible negat ive effects will be 
discussed below.

Police cooper a tion in the form of joint patrolling is a good example of the multi- layered 
new reality, which involves a network of bilat eral, regional and EU devel op ments. Swedish 
and Norwegian culture and history are closely connec ted, thus joint patrolling and co-  
local isa tion of the police forces of the two coun tries are not perhaps a radical depar ture  
in the rela tion ship between the state, police and the citizens of Norway. However, since 
these cooper a tion meas ures also reflect devel op ments at the EU level, the next step may be 
police officers from more diverse coun tries being co- situ ated, perform ing joint patrols, and 
having citizens from all over Europe texting them when they see or hear some thing 
suspicious. This may be fine from a crime control and secur ity produc tion perspect ive, and 
there is no inten tion here to discour age such a devel op ment, but it is one the Police Act and 
the exist ing Norwegian regu la tions are not designed to fit.

13.3 MANAgINg INvEST Ig A TIoN IN NoRWAy

None of the EU police mech an isms imply supra na tional oper a tional police powers per se. As 
a clear general rule it is the national (member) states that have ulti mate control over and say 
in police matters; the police are national forces (albeit with some national vari ations). 
Although there is a general oblig a tion in the Schengen Cooperation to cooper ate (art.39 
CISA), the state, for example, receiv ing a request through SIS is not obliged to comply 

140 Vaajma IntReg Report 2014. The chal lenge of police cooper a tion between Norway and the Swedish neigh bour 
was also discussed in SOU 2011:25, partic u larly ch.3.4 on joint patrolling.

141 Vaajma IntReg Report 2014:41–42 (my trans la tion).
142 So also Garland on the public- private part ner ship in crime control (Garland 2001).
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with requests and peti tions from other coun tries because these are direc ted through the SIS. 
Such oblig a tions may, however, follow from other agree ments such as the European and 
Nordic Arrest Warrants (see, for example, Chapter 10.2.1), and may even be hard to 
consider inde pend ent of each other.

Surveillance and non- coer cive police meas ures are permit ted on foreign territ or ies, but 
foreign police may not make decisions of invest ig a tion outside of their home state. Even for 
EU member states, there are no regu la tions that give basis for, for example, a German 
prosec utor’s decision to start a police invest ig a tion in Sweden. The prin ciple of mutual 
recog ni tion could become such a basis, but it is currently not. The German prosec utor may 
send such a request, and this request should then be considered as a home- state request, but 
it must then follow home- state proced ures. Nor can a Swedish police officer call his German 
colleague and ask him to request of him, in Sweden, some thing that Swedish officers would 
not normally be allowed to do. This could imply a certain circum ven tion of original national 
proced ures.

The rules giving legal basis to request ing initi ation of an invest ig a tion could chal lenge the 
hier arch ical struc ture of the police and prosec u tion (Chapter 2.4), as well as general prin-
ciples of prior it isa tion. A relev ant aspect concerns the choice of which officer or body at 
which level that should make decisions on invest ig a tion or e.g. the use of coer cive meas ures. 
This concern is, however, in a sover eignty perspect ive, less pertin ent since there basic ally is 
no oblig a tion for the MS to comply with Europol or Eurojust requests. If the request 
implies use of coer cive meas ures, these must be performed (in Norway) accord ing to the 
regu la tions in the Police Act (PA) or Criminal Procedure Act (CPA). They could of course 
in prin ciple still be limited or altered by binding inter na tional agree ments, etc.143

It is, however, a possible chal lenge to the prin ciple of oppor tun ity: The public prosec u-
tion has no abso lute duty to prosec ute crim inal acts (e.g. the CPA sects.69 and 70), the 
police are not abso lute oblig a tion to invest ig ate any crime (CPA sect.224 and the Police 
Directive (PD) sects.7–4 and 7–5). The decision not to invest ig ate may also be legit im ated 
based on the prior it isa tion between police tasks accord ing to PA sect.6 and gener ally 
accord ing to avail able resources.144

International bodies may to some degree influ ence the initi ation of invest ig a tion within 
other states. Europol may request that the compet ent author it ies of the member states 
(MS) initi ate, conduct or coordin ate invest ig a tions (Art.6 ER). The MS are not obliged to 
comply with the requests, only to give them ‘due consid er a tion’. The compet ent author it ies 
must inform Europol of the reasons in case of refusal, unless legit im ised as harming national 
secur ity interests (art.6 no.3a) jeop ard ising on- going invest ig a tions or the safety of indi-
vidu als (no.3b). Some proced ural rules apply: Europol must inform Eurojust prior to initi-
at ing meas ures (no.4). In cases where the MS supply Europol with various results of their 
invest ig a tions, such inform a tion must as a main rule be passed through the compet ent MS 
author it ies (art.7 no.5). This would mean that a police officer who, for example, disagrees 
with his super i ors’ decision to not share inform a tion with Europol may not report this to 
the Europol office outside the offi cial chan nels.145 The regu la tion largely mirrors the 

143 PA sect.3.
144 See more on this in Auglend and Mæland 2016:657ff; Kjelby 2013; Fredriksen 2013 esp. ch.4.1–2.
145 Nonetheless, the regu la tions on liaison officers may hollow out this regu la tion, as the liaison officers may have 

less strict proced ures to adhere to.
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Eurojust Decision on the initi ation of invest ig a tions,146 and the connec tion is impli citly 
acknow ledged in the report require ment from Europol.147

In the Eurojust case, such concerns may arise, for example, when several coun tries have 
issued an arrest warrant on the same person. The sending state then determ ines which state 
will receive the wanted person, but Eurojust may act in an advis ory capa city (EJ Decision 
art.16 no.2). This gives Eurojust the role both of coordin ator of arrest warrants and of an 
expert body, possibly with a signi fic ant impact on the MS proced ures in a partic u lar case.148 
The Eurojust assist ance related to the ‘choos ing’ of juris dic tions to carry out invest ig a tion 
and/or various meas ures in, may even entail a supra na tional ‘puppet eer’ func tion, espe cially 
when Eurojust may know that they may evade trouble some hindrances to invest ig a tion a 
specific national juris dic tion.

The fact that both Eurojust and Europol may request invest ig a tion by the MS may imply 
an increased pres sure to initi ate invest ig a tion. Such pres sure may be seen as a symbol of the 
blur ring between police and prosec utorial/judi cial func tions at the EU level.149 This hints 
at the differ ences between MS’s crim inal justice and legal systems, where, in contrast to 
many other coun tries, the Norwegian police and prosec u tion are partly inter twined.

The Norwegian Europol Agreement does not base an oblig a tion for Norway to provide 
inform a tion to Europol in the same way as the Convention did (arts.3,4,10) the Decision 
and Regulation, since Norway is not a full- fledged member.150 The ‘ordin ary’ MS must 
provide reasons for their possible refusal to comply with Europol requests, unless this would 
harm essen tial national interests or jeop ard ise ongoing invest ig a tions or the safety of indi-
vidu als. (art.7[3]). Apart from the reasons given, this does not neces sar ily imply much of a 
differ ence; there are no formal consequences are involved if refus ing to comply with the 
request. The incent ives to follow up on requests would thus presum ably be the same for 
Norway as for the proper members: the common goal of crime preven tion and crime stop-
ping and the polit ical will to be seen as a ‘compli ant’ MS.

Through the harmon isa tion of crim inal law in the EU, there is a degree of supra na tional 
oblig a tion for the member states to crim in al ise certain acts.151 While this does not concern 
the prac tical lead er ship of invest ig a tions, the harmon isa tion process may imply a managing 
of national penal law contents. And this may also imply a duty for the national police to 
invest ig ate new kinds of crime. On one hand, this might inter fere with the prior it ies of the 
national police locally, but also polit ical budget prior it ies, if the EU were to de facto decide 
how the national resources should be distrib uted. This could be seen as unreas on able 
infringe ment on govern ment’s sover eign budget author ity. On another side, the harmon-
isa tion of regu la tions must be ‘taken seri ously’, and be duti fully imple men ted within national 
legis la tion. This may imply e.g. the right of victims of certain such crimes to have their cases 
invest ig ated by the police of the country in ques tion. Since the crim in al isa tion of the crimes 
in ques tion is rather uncon tro ver sial, the prac tical chal lenge may not be that serious.152 As 

146 [2009] OJ L 138/14 art.6 no.1a.
147 Mitislegas 2009:169.
148 Efjestad 2009:26.
149 Mitsilgas 2009:169.
150 E/N Agreement 2001; Wold 2004:56.
151 E.g. Perron 2005:19–20. See also Bruce and Haugland 2014:34–35.
152 Fijnaut has shown, however, that the common shaping of invest ig a tion prior it ies in the Meuse-Rhine Euroregion 

has led to conflicts, for example, when the Belgian police initi ate a large- scale invest ig a tion, and it turns out they 
need a substan tial Dutch contri bu tion, which the latter are unable or unwill ing to provide (Fijnaut 2010:117ff.).
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discussed above, the Schengen concerns raised by the minor ity frac tion were assured by the 
argu ment concern ing the imprac tic ab il ity of infringing activ it ies. If the harmon isa tion influ-
ence issue would be chal lenged polit ic ally in Norway, the imprac tic al ity of unreas on able 
outcomes could prob ably settle the matter. EU harmon isa tion does not follow de jure for 
Norway from the Schengen cooper a tion, nor from the applic able EU regu la tions, apart 
from the EEA. In stream lin ing the cooper a tion with the EU coun tries, the harmon isa tion 
expect a tion may still be considered to be an import ant devel op ment in shaping also the 
Norwegian situ ation.153

From a Norwegian point of view, then, the autonomy of the national police and public 
prosec utor to decide whether an invest ig a tion or prosec u tion should be initi ated or not, is not 
truly chal lenged. The polit ical manage ment may of course be signi fic ant in terms of, for 
example, which results are expec ted in which fields, and these may be more or less influ enced 
either by signals from polit ical cooper a tion part ners, or by a polit ical desire to appear ‘Europe 
friendly’, or gener ally ‘tough on crime’.154 This type of influ ence is discussed further in Chapter 
15.4.2 inter alia on threat assess ments along with the possible reasons for polit ical steer ing.

13.4 dISCUSSINg ThE dEvEL oP MENT of oPER A TIoNAL 

CooPER A TIoN, JoINT oPER A TIoNS ANd INvEST Ig A TIoNS

In the consultat ive works for the 1995 Police Act, the Ministry under lined the right to 
extra ter rit orial police enforce ment,155 partic u larly in the case of national ships and aircraft 
oper at ing in inter na tional seas or airspace, as well as in Norwegian Waters. Extraterritorial 
police juris dic tion in other states’ territ ory was not covered. As we have seen in this Part II, 
extra ter rit orial police enforce ment in the sense of various cross- border transna tional meas-
ures and instru ments, is far more extens ive than seem ingly presup posed then.

The aim has been to show that the pleth ora of inter na tional police cooper a tion meas ures 
and instru ments has resul ted in a new poli cing situ ation. From the Norwegian point of view, 
the Norwegian Schengen nego ti ations, which took place around the time of the intro duc-
tion of the 1995 Police Act, may argu ably mark the change from ‘old’ to ‘new’. The relev ant 
regu la tions have been explored in detail and presen ted in (approx im ately) chro no lo gical 
order, as they multi plied, and exten ded cooper a tion on more ordin ary poli cing levels, and 
increased access to a wider range of inform a tion on people in more coun tries.

Practical issues arising from the new situ ation have been analysed, such as foreign police 
officers’ right to bear fire arms in Norway when working with unarmed Norwegian police, 
and differ ent under stand ings of terms and concepts, and differ ent inter pret a tions of common 
cooper a tion agree ments. Rules govern ing the lead er ship of JITs may alter the tradi tional 
Norwegian hier archy. Norwegian police officers may find them selves, when parti cip at ing in 
a JIT abroad, subject to host state lead er ship (art.13[3a]). The rules of both the host state 
and the home state must be followed, but officers can take part in invest ig at ive meas ures 
that may be, if not illegal, at least “cultur ally differ ent”. Since the seconded officers also act 

153 It is inter est ing to note that also the Danish situ ation is criti cised for having too little influ ence in the devel op-
ment of EU crim inal law (Baumbach 2012). Albeit EU member, Denmark has opted out of several certain 
crim inal law and poli cing meas ures, which, as with Norway, entails lessened influ ence on a steady devel op ment 
through out Europe.

154 Specific steer ing of indi vidual cases is not accept able.
155 Ot.prp.nr.22 (1994–1995) note to sect.3.
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within national compet ences and national hier arch ical struc tures, conflict may arise if their 
national super ior and the JIT leader require differ ent things of them.156

A new section, 20a, was added to the Police Act in 1999 (in force from 2001), empower ing 
foreign police, under certain condi tions, to enforce their juris dic tional compet ences in 
Norway. In prin ciple this would breach the Police Act’s presup pos i tion that Norwegian 
police perform poli cing in Norway, apart from the limit a tions in sect.3 on applic able inter-
na tional law and agree ment (in line with an internal sover eignty point of depar ture). Until 
the amend ment, the only excep tion was the deleg a tion of tempor ary police compet ences in 
sect.20(3). The consultat ive notes made clear that non- police person nel may be given 
tempor ary police powers when perform ing tasks that, to a signi fic ant extent, involve the 
preven tion or invest ig a tion of crimes.157 Such extraordin ary police compet ence is described 
as limited, but this is only in time and purpose.158

The first amend ments of sect.20a exten ded the compet ences of foreign police to hot 
pursuit and surveil lance of a non- suspect in certain situ ations (2003). The year 2012 saw the 
removal of require ments that had followed in sect.20a, and, foreign police officers could 
now be given Norwegian police compet ence, such as that described in sect.20(3).

Chapter 12 dealt with national police forces’ cross- border activ it ies for home state 
purposes, includ ing hot pursuit of someone fleeing a murder scene, contin ued surveil lance 
from one country to the next, and under cover poli cing in foreign territ or ies. The present 
chapter also described a new form of police cooper a tion: joint oper a tions and invest ig a tions, 
which imply more oper a tional cooper a tion, rather than police work that crosses a border 
into the next juris dic tion. It is also new in involving coun tries which do not share a common 
border: as well as Finnish police cross ing the unguarded border into Northern Norway, 
Romanian police patrol Norwegian streets.

Both Interpol and Europol have been accused of having an inflated bureau cracy that 
prevents effi cient police cooper a tion.159 Supranational police bodies may be involved in JITs 
and joint oper a tions, but these may mainly be seen as instru ments facil it at ing more direct 
cross- border cooper a tion between national police, for example, in avoid ing letters rogat ory, 
and increas ing the pres ence of neigh bour ing police officers in each other’s juris dic tions. 
JITs, however, initially suffered from the chal lenges that inev it ably arise when real transna-
tional cooper a tion between member states is being carried out. Despite the oblig a tion to 
apply the JIT Framework Decision before 1 January 2003, only 14 member states had 
adopted it by August 2004.160 By 2005, only one JIT had been formed, increas ing to 21 in 
2006, and 38 in 2009.161 There is, however, a signi fic ant increase in the recent years: 
accord ing to Eurojust, 69 new JITs were estab lished in 2016 alone, includ ing with third 
states. Three were involving Norway.162

156 Mayer 2006:212–3.
157 Ot.prp.nr.64 (1998–1999) note to sect.20.
158 Myhrer 2007a:3
159 den Boer 2010:43.
160 COM (2004) 858, 07.01.2005; [2002] OJ L 162/1 art.4(1).
161 As far as is known. See Peers 2011:940 and Block 2012:98–99. The JITs set up concerned Basque and Islamic 

terror ism (between France and Spain); left- wing terror ism (France and Germany); and drug traf fick ing 
(between the UK and the Netherlands). Finland is repor ted (based on an inter view) to have had seven JITs, 
mostly with Sweden and Estonia.

162 Eurojust Annual Report 2016, p. 18.
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As Mitsilegas points out, having police officers from foreign states oper at ing on state 
territ ory clearly chal lenges tradi tional ideas of state sover eignty, espe cially when their oper-
a tional powers go beyond the limited Schengen provi sions on hot pursuit and surveil-
lance.163 Other obstacles to employ ing JITs in prac tical police work are the general 
uncer tainty regard ing the national imple ment a tion of the EU regu la tions, and lack of 
funding, since JITs may be expens ive to nego ti ate and operate.164 Hufnagel’s research 
shows that the processes facil it ated in the MLA Convention, were not always perceived as 
quicker and more effect ive by prac ti tion ers.165 Tak argues that lack of know ledge is a major 
obstacle, because transna tional cooper a tion is perceived as too complic ated.166 Sheptycki 
shows that skilled police officers may use the frag men ted situ ation for forum shop ping.167

It may be that there is an unwill ing ness to cooper ate on this level, perhaps because the 
primary focus is on EU cooper a tion solely between member states, and the complic a tions 
of includ ing non- full- fledged members to cumber some. If there is nothing to gain by inter-
na tional cooper a tion, there is no point carry ing out such complex processes. It may also be 
that this is perceived as too far from MS national interest, in other words (to some extent, 
at least), not in line with internal sover eignty, under stood as prior it ising full control over the 
internal territ ory. However, the rather radical increase in numbers may indic ate that the 
processes appear less complex, due to for example the facil it ated Europol and Eurojust 
guidelines, better possib il it ies for finan cing, and the options for support from the JITs 
network secret ariat. The lowered threshold for involve ment from Europol may also play a 
role, simply because they may more easily be of assist ance – and encour aging police work in 
more areas.

For Norway, the amend ment of PA sect. 20a, cf. 20 (3) clearly opens the way to the use 
of non- police officers in national invest ig a tion oper a tions (in JITs). This may chal lenge the 
national struc tures and hier arch ies of the police organ isa tion. It does not, though, neces-
sar ily raise the issue of differ ences between police forces in differ ent coun tries, since oper a-
tions have to be carried out under host state law. There are still some legal gaps concern ing 
evid ence and inform a tion obtained while taking part in JITs. A common set of suspect and 
defence rights has not yet been agreed upon at EU level. In the mean time, it seems possible 
that police officers who know juris dic tions well will go ‘forum shop ping’, and that such 
shop ping may jeop ard ise indi vidual rights.

The legal regu la tion of JITs at the EU level, in combin a tion with the other multina tional 
units mentioned, implies that much is left to the discre tion of police officers, and to ad hoc 
arrange ments made between the author it ies concerned.168 Where joint oper a tions target 
mass gath er ings, it may be a problem that host and seconded officers have preven tion as a 
common goal, but lack a common under stand ing of what consti tutes a ‘danger’. It is prob-
lem atic that seconded officers may be oper at ing alone in situ ations that are inev it ably 
stress ful and require urgent action. Norwegian police officers’ presumed close link to the 
Norwegian state and culture is the rationale for the require ment for Norwegian citizen ship 
in PA sect.20(1).169 Regardless of whether Norwegian law is applic able, or whether the 

163 Mitsilegas 2009:170.
164 https://www.europol.europa.eu/activ it ies- services/joint- investigation-teams [08.12.2017].
165 Hufnagel 2013:216–18.
166 Tak 2000; also Block 2012:94.
167 Sheptycki 2002:89.
168 Mitsilegas 2009:171 and Rijken 2006:102.
169 NOU 1981:35 p.85 ff; St.meld.nr.42 (2004–2005):10.
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leader of an oper a tion is Norwegian, it seems that the tempor ary (yet possibly lengthy) 
deleg a tion of full police compet ences to foreign police officers may chal lenge the value set 
on cultural prox im ity when it comes to perceiv ing risks and threats.170 One possible problem 
is where foreign police appre hend and detain someone, and the witness ing before Norwegian 
courts, as to the Norwegian judge’s consid er a tion of risk- assess ments, for example, how 
specific and concrete the risk to be preven ted, must be for the police to inter vene with 
various level of force. The police have wide discre tion, and police are not required to have 
grounds for suspi cion to apply the meas ures provided in the Police Act; the decision rests 
on their judge ment.

Previously, a restric tion that seems likely to be based on sover eignty consid er a tions 
relat ing to provid ing supra na tional bodies’ compet ence to start and take part in oper a tional 
invest ig a tion teams would perhaps be considered to chal lenge national sover eignty. Europol 
could not request access to parti cip ate in JITs. Actual prac tice could, though, be differ ent, 
given that those working in the EU police and prosec u tion bodies are mainly liaison officers 
who are not subject to the same restric tions. With the new Regulation, this prohib i tion is 
removed.

And on an other hand, there seems to have been little supra na tional impact on the struc-
ture of EU states’ police systems. There is a distinct ‘open ness’ under ly ing the diversity of 
the police system. Thus, there is the open- ended and flex ible word “officers” in the JIT 
Decision, instead of “police officers”, “constables”, or “persons with police author ity”. We 
clearly do not yet see an EU police force: these bodies are all still basic ally governed by their 
own national law, insofar as other police forces may not enforce their national law on foreign 
territ ory if it conflicts with this territ ory’s law. ‘Soft’ and ‘hard’ cooper a tion instru ments, 
train ing sessions, and role models, undoubtedly have effects that cross borders, however. 
What these chapters have shown is that, on several levels, there has been a ‘communit ar isa-
tion’ of the police forces of the differ ent coun tries through the devel op ment of EU instru-
ments, and there is no reason to believe that the Norwegian police remains unaf fected.

170 On the differ ent risk percep tions of citizens and police, Balvig 1987; Finstad 2000.



In Part I, Chapters 7 and 8, the way Norway entered into the EU police cooper a tion was 
considered from two sover eignty perspect ives. One perspect ive focused on internal sover-
eignty, where I argued that the Norwegian govern ment failed to justify the actual 
consequences of the cooper a tion to its citizens, and thus made the informed enforce ment 
of popular sover eignty impossible. The other perspect ive emphas ised elements of external 
sover eignty, where I argued that Norway’s place in the EU insti tu tional and polit ical hier-
archy makes the agree ments (as a whole, at least) infringing on the Norwegian govern-
ment’s possib il ity to de facto act inter na tion ally in a fully unin hib ited way.

The police were first night watch men, then suppli ers of most welfare services, then a 
detect ive force tasked with prevent ing, stop ping and solving crime. They are now still some 
of this, but also involved in a wide range of inter na tional police cooper a tion mech an isms. 
This devel op ment may suggest that there has been a shift in the notion of what sort of 
phenomenon ‘the police’ is, who they work for and where they are organ ised. The wealth 
of detail given so far in Part II will serve as a basis for a discus sion of this devel op ment 
based on two other perspect ives on internal sover eignty. This chapter and the next concern 
the ways the Norwegian police may be influ enced by the rapidly expand ing police cooper a-
tion.

Following one logic, the consti tu tion of the modern state is intim ately connec ted to the 
police, because a state that cannot get anything done, because of an unorderly internal situ-
ation, is not a state. Policing, Bayley argues, is an intensely polit ical matter, sens it ive to the 
prevail ing pattern of state- making and the prevail ing char ac ter of resist ance to it.1 And the 
point of depar ture of this book is the Weberian notion of the police as the state’s tool of 
coer cion within its territ ory, where only the police can legit im ately enforce viol ence in 
peace time. This legit im ate force is made oper a tional by and through the police. For Weber, 
this is a defin ing feature of the state.

It is easy to contest the idea of this mono poly in contem por ary European states. There 
are, for example, far more private secur ity guards than police. Private secur ity forces, 
however, are regu lated by the state, which thus, I argue, retains its mono poly. Furthermore, 
public police, unlike private secur ity staff have autonomy to carry out coer cion or threaten 
it. Except for citizen’s arrest and the right to defend oneself and others, this autonomy is an 
exclus ive prerog at ive of the police within the state’s territ ory.

Part II above described inter na tional agree ments and regu la tions on what the police 
may and may not legally do. The focus now will be on what the more general impact of the 
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 3 Sheptycki 2002:138, also Marenin 1982.
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inter na tional cooper a tion regu la tions and oper a tions may be – and more specific ally –  
on the possible effects of inter na tional police cooper a tion instru ments, meas ures and  
oper a tions on the Norwegian police (the present chapter), and the Norwegian society 
(chapter 16).

In this chapter, I will address my third research ques tion:

In what ways does the devel op ment of oper a tional police cooper a tion regu la tions and 
measures impact on the Norwegian police?

More specific ally I will discuss issues such as how these devel op ments fit with the Norwegian 
poli cing tradi tion, what sort of influ ence foreign police officers working in Norway may 
have on their Norwegian peers, and how the work of foreign agen cies, like, for example, 
Europol threat assess ments, may affect Norwegian poli cing prac tices.

14.1 ThE WIdER EffECTS of ThE NoRWEgIAN SChENgEN 

CooPER A TIoN

The Schengen cooper a tion and later instru ments, such as the 2000 MLA Convention,2 
were inten ded to permit foreign police to enforce their national police author ity on 
Norwegian territ ory, and vice versa. This was not supposed to imply a surrender of ulti mate 
Norwegian police author ity rooted in a ‘state organ’ – the national police, but the police 
cooper a tion meas ures described above, may cast doubt on this.

The ques tion here is whether these meas ures develop in line with the predic tions made in 
the Norwegian policy docu ments of the mid- and late 1990s. It was assumed that hot 
pursuit and cross- border surveil lance, and to some extent inform a tion exchange in the SIS, 
would mean foreign states’ police compet ence being enforced on Norwegian territ ory, but 
these meas ures were not expec ted to be used frequently. Other consequences were not 
considered, not to mention the breadth and depth of how the devel op ment would expand 
through the years to come. The most strik ing feature of the various forms of police cooper-
a tion chan nels and instru ments avail able to the Norwegian police today, is their topical 
breadth and geograph ical extent. The mandates of the various organ isa tions and forums 
vary, espe cially as to the expec ted outcomes. This is in no way reflec ted in the polit ical 
debates and processes, at the time of agree ment or through later amend ments.

Sheptycki argues that histor ic ally entrenched differ ences in police and justice systems in 
differ ent coun tries, along with local influ ences on police work, means that “the changes to 
the archi tec ture of poli cing is under stood differ ently in differ ent places”.3 He main tains, 
however, that homo gen isa tion can, for example, result from tech no lo gical innov a tion, 
which has similar effects across juris dic tions on how the police are organ ised. The very 
notion of poli cing has changed with the devel op ment of tech no lo gical intel li gence, which 
Haggerty and Ericson call the ‘surveil lance assemblage’.4 This book does not deal with the 
differ ences between police forces in the European states with which Norwegian police may 
cooper ate. The follow ing reflec tions are there fore based on the differ ences set out in docu-
ments relat ing to the nego ti ations and agree ments, as shown above.
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 8 Bigo 2000a.
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and those giving feed back in consultat ive docu ments, which may be a divi sion between ‘low level’ and higher- 
ranking police employ ees, but these differ ences have not been researched here.

10 Dok. 3:10 (2009–2010). There has also been a report on the fight against crime for gain (2012), but nothing 
else related to this area of police and prosec utorial efforts.

11 This was remedied soon after in Meld.St. 7 (2011–2012).

14.1.1  changes in The poli cing siTu aTion and crime focus

The Norwegian police have gener ally had a posit ive atti tude to innov a tions and amend-
ments to do with police cooper a tion. This is hardly surpris ing since any profes sional will 
want to have as many useful tools avail able as possible. A constant worry of the police (and 
some politi cians) has been that, as a non-EU member, Norway could be left outside if 
non-EU inter na tional instru ments were abol ished by the EU states, and thus liable to 
become a safe haven for crim in als.5 This may be a valid concern, but no empir ical data has 
shown that this situ ation is immin ent. Reported crime in Norway is the lowest for 20 years, 
accord ing to Statistics Norway.6 This may, of course, be because of improved police cooper-
a tion. Police success is hard to measure, since optimal police work has no posit ive, count able 
results: no crimes commit ted, no disorder repor ted. In other European states, the new initi-
at ives on cross- border cooper a tion agree ments and meas ures have been criti cised for not 
being based suffi ciently on police offi cials’ own percep tion of what is neces sary. The fact that 
the police have little influ ence on poli cing policy, makes them less effi cient, accord ing to 
Block, who argues that profes sional ration al ity is indis pens able for success, and for the 
correct assess ment of success.7 Bigo takes a similar line, point ing to a progress ive margin al-
isa tion of police prac ti tion ers in debates. Their replace ment by European special ists is justi-
fied by the advanced tech nical aspects of inter na tional poli cing.8 This is not the impres sion 
given by the consultat ive works relat ing to Norwegian police cooper a tion.9 There might, 
however, be a discrep ancy between the state of affairs sugges ted by the various legal 
propos als, and the reality of the instru ments in use.

While, then, the police response to new cooper a tion agree ments and meas ures has been 
gener ally posit ive, are these novel ties put into prac tice? The Office of the Auditor General’s 
assessed the police’s efforts against organ ised crime in 2010.10 Severe criti cism was voiced:

• The cooper a tion between national police districts was inad equate; it was diffi cult to 
make police districts take charge of invest ig a tions that went across district borders (a 
complaint made by almost all police districts).

• Several meas ures had been instated, and police budgets have increased, without there 
being any propor tional effects.

• Police districts repor ted a greater need to make use of ‘extraordin ary’ meas ures such as 
covert search, surveil lance and commu nic a tion control. Reports showed, however, a 
decline in the use of these meas ures in the period 2005–2008.

• There was no strategy to fight organ ised crime.11 Action plans and docu ments that had 
been developed, were not followed up in the districts, and their work in the area of 
organ ised crime could not be meas ured because of a lack of control para met ers.

https://www.ssb.no/sosiale-forhold-og-kriminalitet/artikler-og-publikasjoner/faerre-tyverier-og-narkotikalovbrudd
https://www.ssb.no/sosiale-forhold-og-kriminalitet/artikler-og-publikasjoner/faerre-tyverier-og-narkotikalovbrudd
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12 Bowling and Sheptycki 2012:34.
13 Op.cit.:36, see also Larsson 2004.
14 St.prp.nr.50 (1998–99):16.
15 Innst. 48 L (2013–2014), amend ing the Immigration Act sect.108.
16 Op.cit. ch.1.2.1; 3. The argu ment is also put forward in America, see such as Stumpf 2006.
17 op.cit.:19, Ugelvik 2013. See art.5 pt.1, leading to the 1988 Immigration Act new sect.27j

There may be several reasons why cooper a tion agree ments and meas ures are sugges ted, but 
then not used as much as inten ded. One might be that such instru ments are imple men ted 
hastily, without suffi cient analysis of their neces sity, to demon strate a quick polit ical  
reaction, to concerns voiced in the media, for instance, what kind of concerns become 
priorit ised and how.

Organised, transna tional crime has become a ‘great concern’ of our time. According to 
Bowling and Sheptycki, the notion of transna tional organ ised crime first emerged in the 
1970s, and was subsequently developed in offi cial UN discourse.12 Their point is that there 
has been a trend whereby ‘inter na tional crime’ which used only to cover polit ical crimes and 
terror ism, now includes ordin ary crime.13 This corres ponds with the devel op ment of EU 
inter na tional police cooper a tion instru ments.

How crime is explained and defined natur ally has a major impact on every day police 
work. Human traf fick ing and illegal immig ra tion received more atten tion after police were 
made aware that organ ised crime groups were often behind such crimes.14 It seems a fair 
deduc tion that many types of crime have increased as a result of the abol i tion of border 
controls between the Schengen/EU member states and, perhaps also, of the more 
thorough control of the borders surround ing the Schengen Area. Trafficking becomes ever 
more profi t able as the risks of punish ment and the diffi culty of ‘getting in’ increase. Tax 
rates in western coun tries, and espe cially in Norway, make smug gling and forgery of heavily 
taxed products very profi t able. Recently, the maximum sentence for breach ing an 
Immigration Act prohib i tion on entry into Norway – in other words, return ing to the 
country after being expelled – was increased from six months in prison to two years, with a 
govern ment direc tion that, in ordin ary cases, sentences of not less than one year’s impris on-
ment should be given for a first- time breach.15 The usual sentence given before the amend-
ment was 35 days. In cases of repeated breaches, the maximum increases to four years’ 
impris on ment (CPA sect.61). The reason for this radical increase, accord ing to the Ministry, 
is that illegal entry and resid ence under mines the goal of regu lated immig ra tion. Control of 
foreign ers’ iden tity and resid ence in Norway was argued to be very import ant for secur ity 
reasons, given the Norwegian author it ies’ dimin ished control post-Schengen. The growth 
in ‘entry crime’, expec ted to result from glob al isa tion and increased general mobil ity, makes 
the general and indi vidual deterrence effects of harsher punish ment seem neces sary.16

According to the Oslo police district, most cases of people smug gling were discovered 
through border control of persons. Concern was expressed about moving border controls 
to public spheres such as urban areas (see the 1988 Immigration Act sect.44), which could 
be seen by foreign ers as a more offens ive kind of control. However, ‘covert border control’ 
is not a legit im ate purpose for check ing IDs in urban areas.17 The Ministry considered it 
neces sary to include deport a tion by the police from Norwegian territ ory if it was neces sary 
because the person was a “threat to public policy, national secur ity or the inter na tional  
rela tions”. The Ministry claims that this was no differ ent to the assess ments the police 
already carried out under §27e, only the wording was differ ent (Ot.prp.nr.56 (1998–1999):
28–29).
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18 Op.cit. ch.1.2.1; 3. The Police Act (sect.14 1)) was recently amended, allow ing muni cip al it ies to prohibit 
begging under local bylaws. Aggressive begging could already be dealt with by the police under PA sect.7 (1) 
nos.1 and 3 if considered to breach public order (Fredriksen 2014:398–403). The 2013 restric tion also serves  
as an example of poor people being hindered from taking advant age of mobil ity within the Schengen area  
(Prop. 152 L (2012–2013)).

19 E.g. NOU 2012:14; Meld.St.21 (2012–2013).
20 NOU 2012:14.
21 NOU 2013:9 p.9, my trans la tion.
22 Op.cit.:18. Mathiesen (1979) even argues that the state seems to have an ever- growing desire to have over-

arch ing, cent ral ised control of the police, since this is considered to increase the Ministry’s effi ciency.

The Oslo Police District argued that there should be a distinc tion between people 
expelled for breach ing the Immigration Act (such as those over stay ing a tempor ary resi-
dence permit) and those expelled follow ing a crim inal convic tion. The Ministry emphas ised 
that any expul sion would be based on the foreigner’s lack of respect for Norwegian law, and 
under lined the correl a tion between foreign ers commit ting crimes and foreign ers breach ing 
the Immigration Act. The Ministry thus defined an area combin ing admin is trat ive law and 
crim inal law as a serious crime problem. This is, then, another example of the increased 
weight put on the inter na tional aspects of social prob lems. The general justi fic a tion is that, 
as more and more police resources are devoted to foreign crim in als with no perman ent 
connec tions to Norway, harsher sentences for the Immigration Act breaches often 
commit ted by them in addi tion to other crimes will assist the fight against organ ised crime.18 
Discussion has shifted from the bene fits of a Europe with free travel and trade to the issue 
of people without the desired status or purpose taking advant ages of open borders. Increased 
inter twin ing of immig ra tion poli cing and other forms of poli cing may also be seen in the 
inter link ing of admin is trat ive and police data bases that were previ ously kept strictly apart. 
This, I argue, can be seen as impos ing a shift in police atten tion to areas that were inten ded 
differ ently; as a posit ive, free- travel concept of a border less Europe. When it instead – or at 
least seem ingly excess ively – becomes police and poli cing concerns, this requires a more 
thor ough public and polit ical consid er a tion to main tain internal sover eignty.

The 2011 bombing of Government Headquarters, and the mass- murders at Utøya, 
shook Norwegian society to its found a tions, but the reac tions of the public were far less 
punit ive than one might have expec ted: there were few demands for more severe punish-
ment, the intro duc tion of the death penalty, or a tougher, more milit ar ised, police. The 
police, however, came under severe criti cism from the polit ical author it ies, and several reports 
followed.19 In its eval u ation of police perform ance during and follow ing the atro cit ies in 
2011, the Evaluation Committee concluded that the police fail ures did not primar ily result 
from insuf fi cient resources or legis la tion, a defi cient organ isa tion, or changes in values.20 
Like the Office Auditor General, they argued that the failure was more to do with lead er-
ship, lack of cooper a tion, and the general culture and atti tudes of the police.

The subsequent analysis in NOU 2013:9 resul ted in a call for police reform. One hundred 
years after the 1912 Committee issued its thor ough report, a new wide- ranging report – the 
Police Analysis (Politianalysen) – was published. It sugges ted major reforms, includ ing 
further cent ral isa tion of the police by redu cing the number of police districts from 27 to 6, 
as well as a general improve ment of manage ment and effi ciency. The report said that the 
police of the future must be able to “tackle complex, serious and cross- border crime, and at 
the same time deliver a good service where the popu la tion lives”.21 Like the 1912 Committee, 
it considered that the Norwegian police force was not suffi ciently cent ral ised,22 and that 
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recent social devel op ments chal lenged the Norwegian police model, and brought new 
require ments, and differ ent views on what a ‘good police service’ is.23 The analysis concluded 
that, although the crime rate through out Europe is declin ing, the crime that does take place 
is ever more complex, cross- border and organ ised.24

Organised crime has always been a key EU target area. Particular emphasis has been put 
on coun ter feit ing and other crimes affect ing the finan cial interests of the Union.25 A general 
strategy for fight ing organ ised crime was formu lated in 2005,26 and a contem por ary Joint 
Action estab lished an invent ory of compet ences to deal with it.27 A resol u tion has been 
adopted on the poli cing of inter na tional crime routes28 and another has estab lished a model 
protocol on public/private part ner ship against organ ised crime.29 There have also been 
Council decisions on target ing organ ised crime by ‘mobile groups’.30

In such a reality as this, the local manage ment of police work was considered to be inad-
equate; most north ern European coun tries had reached the same conclu sion.31 This view 
was criti cised because of its over em phasis on the value of effi ciency as against other prin-
ciples of the Norwegian police, and because the report in no way took into account national 
or inter na tional academic research on good poli cing.32 Is it valid to conclude that, despite a 
falling crime rate, crime is becom ing so serious that success ful local police models must be 
aban doned? May one anti cip ate further cent ral isa tion moving decision- making away from 
not only local and regional levels, but also from national level?33 The special nature of the 
Norwegian police argu ably results from the ten prin ciples described in Chapter 2.1):34 such 
prin ciples as that the police force should reflect the ideals of society, should be united, 
civil ian and preven tion- oriented, should inter act with the public, should have officers that 
are gener al ists, and be decent ral ised and integ rated into local communit ies. Provided the 
Norwegian police follow these prin ciples, the “needs of the community” require ment stated 
in the Police Act sect.1 should be met.35 Of course, the meaning of the ten prin ciples 
depends on how the concepts they mention are defined.36 The way these concepts have 
constantly acquired new mean ings will now be examined.

There has, I argue, been a change from more and more focus on organ ised crime, on the 
expense of more ordin ary crime, and so also more extraordin ary police meas ures and forms 
of cooper a tion. It is continu ously reit er ated that there is increas ingly more crime, and that 
the crime is more serious. The ques tion here is whether these changes in focus come also 
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from the police, or more from the external (EU) level, and whether they may have unwanted 
or unfore seen consequences on the police.

It was emphas ised above that the police force works on behalf of a state, and that this is 
a core feature of the modern police func tion. The police, however, is argu ably also made up 
of indi vidual officers, who may be motiv ated by their own interests or those of their organ-
isa tion. According to Walker, when poli cing is perceived as a matter of tech nical skill, its 
prac ti tion ers – espe cially those working inter na tion ally – are more likely to be treated as 
respec ted profes sion als and less likely to be subjec ted to close scru tiny, because they are 
experts.37 This may, in turn, influ ence how the police officers perceive their role in or oblig-
a tion towards the community. The issue here is whether inter na tion al isa tion and increased 
autonomy weaken the link between the citizens and the state.

The police may become more autonom ous through the processes of inter na tion al isa tion 
and of the devel op ment of police cooper a tion. Deflem believes that various police insti tu-
tions gained a degree of formal separ a tion from their govern ments by the estab lish ment of 
the International Criminal Police Commission in 1923.38 This embod ied a struc tural condi-
tion of insti tu tional autonomy, suppor ted by the fact that the organ isa tion was estab lished 
inde pend ently of Governments, by police offi cials alone. The same thing may of course 
happen through other forms of inter na tional police cooper a tion, such as those of the EU, 
which had a more detached role vis-à- vis nation- states’ govern ments.

Interpol has long been criti cised for being an old boys’ network which lacks trans par-
ency.39 Thus, one of the bene fits of police cooper a tion being form al ised and expan ded 
within the EU and Schengen was closer regu la tion and increased trans par ency. But do 
Europol and other inter na tional police organ isa tions extend their autonomy simply by 
enhan cing the import ance of their func tion? Den Boer and Doelle answer this by arguing 
that some EU initi at ives may even indir ectly create compet i tion between MS police, because 
eval u ation mech an isms make them strive to achieve better results.40

According to Auglend et al.,41 the growth of inter na tional police cooper a tion meas ures 
and agree ments has been driven by the police them selves. If this is true, it might go a long 
way towards explain ing the gap between the pleth ora of cooper a tion agree ments, conven-
tions and treat ies, and the actual need for or use of them. Many have thought that inter na-
tional police cooper a tion should be allowed to develop freely, unres trained by legal 
regu la tion.42 Auglend et al. argued that legis lat ors, both politi cians and minis tries, basic ally 
were unin ter ested in the matter, and left it to the police to make the most of the tools avail-
able to them, and to develop informal or lower- level cooper a tion agree ments.43 The chal-
lenges now arising from a greater involve ment of polit ics and the law in poli cing are similar 
to the general chal lenge of the so- called jurid i fic a tion of areas of society that tradi tion ally 
belonged to the polit ical sphere.44 The body of treat ies, conven tions and agree ments is 
increas ing, and the form al isa tion of police meas ures (within and across national bound ar ies) 
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may make them less access ible, both to those who might make use of them and to those 
who might be subjec ted to them. The further devel op ment of the regu la tions may also be 
entrus ted to bureau crats rather than prac ti tion ers such as police officers and detect ives.

Contrary to what Auglend et al. found, polit ical atten tion now seems to have turned to 
the inter na tional and transna tional field of police and crime control. Fighting an ‘ever- 
growing’ amount of inter na tional, organ ised and serious crime, asso ci ated with expand ing 
sections of society, has become a vital target for any polit ical party or govern ment in Europe. 
The polit ical struc ture of the EU, espe cially post-Schengen, is also more oriented towards 
govern ing cooper a tion on poli cing and justice. Regardless of whether the devel op ment of 
the police is polit ic ally driven or police driven, it seems inev it able that cross- border meas ures 
will be intro duced, and that there will be a move towards more cent ral ised control. I would 
also suggest, however, that the police are at the same time becom ing more power ful actors 
in their own devel op ment, in the context of resource alloc a tion, and of the devel op ment of 
a ‘bigger and better tool box’.

14.1.2  examining a changed norwegian police culTure

This chapter explores whether Norwegian police culture has become, or is becom ing, 
differ ent because of inter na tional police cooper a tion agree ments, and the increas ing focus 
on ‘inter na tional’ chal lenges to Norwegian society repres en ted by cross- border crime and 
increased immig ra tion. The term ‘police culture’ refers here to a shared mind- set within the 
police force: the way police employ ees make sense of their social world, use their time, and 
inter act with people in differ ent settings.45 Police culture may influ ence the law and policy 
of a partic u lar state or local community.46 The chapter considers the over arch ing ques tion 
of possible changes in the rela tion ship between the state, the community and its police 
when the police force is influ enced by new and more inter na tional devel op ments. As such, 
this clearly affects the tight ness of whether the police increas ingly work on behalf of them-
selves, rather than the state – composed by its citizens. But also on who the police, among 
them selves, perceive as part of the community they serve. This, I argue, is at core of sover-
eignty, as it relates to defin ing both who is part of the citizens and the state, in the concepts 
of the PA sect.1. The impact on police culture will be explored, includ ing ques tions relat ing 
to the arming of police officers, and the possible conflict between effi ciency and other values 
in every day police work.

14.1.2.1 Impact from joint patrols and train ing

The Norwegian Police Academy was the first state police body, and was set up before the 
1927 and 1936 Police Acts. It was considered imper at ive to have a state insti tu tion that 
would ensure a national oper a tional stand ard. The Academy was a vital part of the first wave 
of efforts of cent ral ising the police func tion towards state control. From this point, one may 
argue, the educa tion of police officers was central to the manage ment of the state mono poly 
on legit im ate violent force. The fact that police officers can be now sent abroad to train, may 
itself be said to begin the erosion of the ‘unity’ purpose of Norwegian police officer train ing.
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In addi tion to the idea that citizen ship is a safe guard, because Norwegian citizens are 
assumed to share ‘Norwegian values’, the citizen ship require ment is also meant to satisfy the 
Norwegian prin ciple of prox im ity poli cing.47 The Schengen cooper a tion and other inter na-
tional police cooper a tion instru ments depart from the prin ciple that only Norwegian state- 
employed police should enforce powers on the national territ ory. Even if the excep tions 
made to this are strictly limited, f inter na tional influ ence may chal lenge the prox im ity poli-
cing model. When the reason for emphas ising prox im ity is that it leads to an increased 
percep tion of secur ity and safety, opening the way for foreign police and foreign poli cing 
models, may be seen as a devi ation.

In Chapter 13, it was noted that, along side the legal aspects of giving foreign police 
officers Norwegian police powers in Norwegian territ ory joint patrols also had other soci-
olo gic ally inter est ing aspects. The pres ence of foreign police may have a cultural impact on 
the police. The mere pres ence of foreign officers may affect how the Norwegian police are 
perceived by citizens, or even by the police them selves. In addi tion to being members of 
Norwegian society, and thus impacted like other citizens by, for example, polit ical state-
ments on, and media cover age of, inter na tional crime, police officers may also be influ enced 
in work- specific ways. This may be as a result of policy docu ments or regu la tions that will 
have impact on resource alloc a tion and the prior it ies assigned by the Police Directorate, say, 
or the Director of Public Prosecutions. But it may also come about through changes in the 
police person nel’s percep tion of what they are supposed to do, what their role should be, 
whether they should expect their work to be danger ous, and if so, in what ways, and finally 
which people repres ent a risk, and how they can be recog nised. All these issues are conveyed 
by the term ‘police culture’.

Police prac tice can change more or less spon tan eously and by chance, because new people 
are made to work together, or indeed, simply because they are shown a tele vi sion series. 
However, there seems to be an increas ing tend ency for police in various coun tries to be 
subjec ted inten tion ally to inter na tional, cent ral ising influ ences. International train ing is not 
a new devel op ment. Interpol has, for example, police train ing and devel op ment as a core 
activ ity.48 The extent and intens ity of such efforts, however, increase when they are encour-
aged by, and take place through, the EU, as part of general policies of the Area of Freedom, 
Security and Justice. A police force controls the society and community in which it works, 
and thereby has great effect on how it is shaped and acts, what the popu la tion perceives as 
safe and unsafe. One point in this matter is the ques tion of the police carry ing weapons.

The possib il ity that foreign police officers might bring their service weapons into Norway 
when in hot pursuit of a crim inal was a partic u lar concern in the Norwegian Schengen nego-
ti ations.49 Because of the gener ally high level of trust, and informal regu la tions, between the 
Nordic coun tries, Boucht argues that, while there are not currently any meas ures agreed 
between the Nordic coun tries that are ‘deeper’ than those in EU instru ments, such meas-
ures could more easily be developed, due to cultural simil ar it ies. One of his sugges tions  
is that it should be made mandat ory for police officers in train ing to spend some time  
in another Nordic country.50 The Nordic joint cooper a tion report emphas ises that it is 
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54 See e.g. Anners 1997, Liang 1992. Germany, for example, made the first proposal for police joint invest ig a tion 

teams in 1994 (Block 2012:89). Ulrich Beck argues that Germany, through its finan cial power, has come to 
domin ate the EU (http://www.social- europe.eu/2013/03/germany- has-created- an-accidental- empire/ 
[04.07.14]). As Germany is one of the main proponents of enhanced police cooper a tion, it is likely that this 
power may help support more far- reach ing EU initi at ives.

essen tial that officers who are going to cooper ate abroad should be trained, and that 
language skills, for example, will be import ant for the success of an oper a tion.51 And the 
growth of inter na tional police cooper a tion meas ures may neces sit ate an increased focus on 
joint train ing schemes. The Schengen cooper a tion can be taken as a point of depar ture 
since, as mentioned previ ously, this led to the first form al ised oper a tional regu la tions. Even 
though the rules on hot pursuit in CISA art.41 have always been considered to be quite 
complex, the Schengen instru ments did not include provi sions on joint train ing.52 The 
European Police College (CEPOL) has relat ively recently gained the status of an EU body; 
its purpose is to serve the citizens of Europe.53 This appears similar to the purpose of the 
Norwegian police as expressed in the Police Act sect.1, except for the fact that the citizens 
involved are European, not just those of a nation- state. An increased focus on the train ing 
of Norwegian police officers with the ‘care’ of European citizens in mind may be a fine goal. 
To play devil’s advoc ate, however, one may ask whether joint train ing within the ambit of 
an inter na tional EU body such as CEPOL does not stretch the purpose set out in the 
Police Act. How the police are trained is import ant and may even be decis ive for ensur ing 
they act accord ing to the national police culture and national tradi tions. As shown in 
Chapter 2.4, Norwegian police officers must be Norwegian citizens, and this citizen ship is 
assumed to ensure that they are suffi ciently trust worthy to be granted the wide range of 
discre tion ary powers that Norwegian police officers enjoy.

14.2 ExTRATERRIToRIAL PRox IM ITy PoLI CINg

Current cultural and finan cial chal lenges are impact ing European coun tries very differ ently. 
Many of the agree ments concern ing police and judi cial cooper a tion within Schengen/the 
EU are initi ated by certain EU member states. Germany and Austria, for example, have a 
long tradi tion of active police cooper a tion. The reason is, of course, their geograph ic ally 
central posi tion in Europe, and shared cultural tradi tions result ing from their histor ical 
connec tion with Prussia, the strong (police) state.54 This tradi tion may be said to be carried 
forward in import ant European police cooper a tion meas ures.

This might lead one to think that the Norwegian police are, to an extent, enfor cing crime 
control policies that are based on other states’ tradi tions and histor ical devel op ments, rather 
than Norwegian ones. This in turn may have a signi fic ant impact on the way the Norwegian 
police devel ops, in style, tasks, and prior it ies. As with the harmon isa tion of crim inal law, this 
is not ‘hard’ influ ence: there are no legal regu la tions on how the police should and should 
not think and work. Given the tradi tion ally strong rela tion ship between citizens, police and 
state, these ‘foreign’ and/or inter na tional influ ences may still raise ques tions as to whether 
certain changes to the police are in fact needed or wanted by Norwegian citizens. On the 
other hand, with more open borders and a far more diverse Norwegian community, the 
inter na tional impact may be precisely what is needed, when citizens are less homo gen eous 

https://www.cepol.europa.eu/who-we-are/european-police-college/mission-vision-and-values
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than in the past, and the sense of community assumed in the Police Act is more diffi cult – 
perhaps impossible – to achieve. The effects of changes in the Norwegian police on the 
people being policed is the topic of the next subchapter.

One of the core prin ciples of the Norwegian police is prox im ity.55 In the 2012 DPP 
circu lar concern ing the focus of the Norwegian prosec u tion author it ies’ invest ig a tions, theft 
and burg lary are judged to be the main crimes that people are victims of. The DPP stressed 
that it is import ant for people’s general feel ings of safety, and for their trust in the police, 
that these every day crimes should be solved. The police solved for example around 13 per 
cent of burg lary cases in Norway in the period between 2006 and 2012.56 Are the 
consequences of legis la tion what citizens of the member states expect? Is legis la tion based 
on a view of secur ity that is shared by citizens? Does the law meet their needs? In other 
words, is the social contract trans fer able from the level of the nation- state to that of EU 
cooper a tion, and is whoever who is now respons ible for this contract, aware of the results 
that citizens expect to get for their trade- off? The EU legis lat ive frame works are neces sar ily 
common to all member states, and national excep tions are rarely made.57 It might be hard, 
even impossible, to anti cip ate all consequences of legis la tion. Thus, when intend ing to 
enforce their popular sover eignty, it is neces sary for citizens to be presen ted the altern at ives, 
for the govern ment to show them what the consequences may be and what the citizens 
should be aware of. These are things that signal ise that this does not unfold in the same 
manner when it takes place in or from the EU or transna tional police cooper a tion level; 
locally and/or more nation ally.

14.2.1  a skewed police focus?

Norwegian police districts have complained that the increased require ments for contin gency 
plan ning take away resources from ordin ary police work, so that serious back logs build up.58 
It is now a require ment that the police should be able to prevent major crime events or 
disasters such as the terror ist attacks in Oslo and at Utøya in 2011. International police 
cooper a tion may be well suited to prevent and stop cross- border crime. It might, though, 
lead to a skewed percep tion of secur ity and safety, if the threat and risk assess ments the 
alloc a tion of police resources is based on, focus unduly on serious, cross- border crimes 
commit ted by foreign ers. International cooper a tion instru ments now also apply to parts of 
what remains of national order poli cing. The devel op ment inter na tional police cooper a tion 
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that is more oriented towards order poli cing can be said to amount to what could be called 
a rise of ‘extra ter rit orial prox im ity poli cing’, based on the prox im ity prin ciple of the 
Norwegian police (this is returned to below).59

The modern welfare state may appear an updated version of histor ical concep tions of the 
well- ordered police state: it is an advanced bureau cracy with a complex state admin is tra tion 
that has numer ous direct ive and regu lat ory func tions.60 Such a view is in line with Neocleous’s 
‘good police’, to mean the reaf firm ing of general good order.61 Changes in the purpose, 
methods and func tion of the police may be neces sary to meet fast moving tech nical and 
social devel op ments. The ques tion is whether the changes made are ones that are wanted or 
expec ted by a partic u lar society. There are signs that more repress ive forms of control have 
taken place since the Norwegian Schengen cooper a tion came into force.

A secur it isa tion trend started in the early 1990s. Securitisation entails an expan sion of the 
secur ity focus to include the secur ity of the nation- state.62 According to Buzan, secur ity at 
the state level implies the absence of threats against the survival of the state itself – a funda-
mental need for communit ies as well as indi vidu als.63 Huysmans noted that secur ity is often 
defined merely by its oppos ites: threats are described, but not the ideal secure situ ation.64 
The concept of ‘soci etal secur ity’ also developed in this period, amid ‘the new threats’ 
assumed to be arising both intern ally, from society itself, and extern ally, from migrants.65 
Securitisation processes hinge on certain (profes sional) actors’ construc tion of (stat ist ical) 
‘truths’, accord ing to Bigo.66 In the early 1990s too, inter na tional police cooper a tion meas-
ures and agree ments really started to gain momentum. It is notable that it was only in the 
later stage of the nego ti ations on the draft ing of the Schengen regu la tions that the secur ity 
chal lenges of open borders were emphas ised.67

The point argued here is that the devel op ment has been some what skewed, over- emphas-
ising really serious, cross- border crime, at the expense of local crime which may also be very 
detri mental to people’s lives. Arguably, this is part of a general trend towards contin gency, 
‘hard’, high- level poli cing, with less atten tion to, and perhaps less alloc ated resources for, 
prox im ity poli cing and run- of-the- mill poli cing tasks. Simultaneously, however, there has 
been a move to cross- border assist ance in more low- level poli cing tasks, in the form of joint 
patrols. The devel op ment may also be seen as flawed because it disad vant ages foreign ers of 
various statuses, which seems contrary to how the cooper a tion agree ments were initially 
presen ted.

The term ‘secur ity’ has been defined and oper a tion al ised in a broader sense in later EU 
policy devel op ment,68 erasing the tradi tional borders between foreign and secur ity policy, 
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and justice and home affairs. Security meas ures include target ing crime; civil and milit ary 
crisis manage ment strategies; anti- terror polit ics; and general foreign and secur ity policies. 
Despite the fact that only parts of the Union’s work may be applied supra na tion ally (as 
discussed previ ously), its influ ence is signi fic ant because of a growing body of mech an isms 
that may have a great impact on member states – on the lives of citizens as well as on the 
devel op ment of policies and regu la tions. Formerly, cross- border police cooper a tion, 
whether inter na tional, transna tional, or includ ing inter na tional bodies such as Europol, 
concerned only the most serious, organ ised crimes. I have argued that cross- border police 
cooper a tion meas ures and instru ments now seem to cross over into public order poli cing.69 
The main purpose of the estab lish ment of Europol was to target cross- border crime, that is, 
crime thought to have a European dimen sion.

The level of trust in the police is very high in Norway today.70 Næshagen argues that one 
of the reasons for the long- stand ing tradi tion of demo cratic and ‘prox im ate’ poli cing has 
been the absence of internal conflicts and viol ence. Næshagen notes that, since the 14th 
century, there have been extremely few violent clashes between citizens and the author it ies, 
and the few examples there are (three between the early 19th century and the early 20th 
century) resul ted in hardly any phys ical damage.71 One explan a tion of the general absence 
of conflict is the fact there were no major insider/outsider divi sions.72 Norway’s relat ively 
subor din ate posi tion in polit ical unions for most of its history since 1300, created a very 
strong sense of in- group community within the country. There have always been Danes or 
Swedes to be the outsiders. A strong sense of solid ar ity has resul ted from this. The press ing 
ques tion is whether this tradi tion ally strong mutual trust, and relat ively peace ful community 
may be disrup ted by external forces focus ing on secur ity threats that require a change to a 
differ ent style of poli cing.

14.2.2  ThreaT assess menTs and The norwegian percep Tion of realiTy

A specific way of consid er ing the where the police gaze should be direc ted, is through threat 
assess ments. Such threat assess ments are produced at national, regional and ‘univer sal’ 
levels, by national and inter na tional insti tu tions (such as Kripos and Europol). They are 
designed to give prac ti tion ers and poli cy makers the best found a tions for resource alloc a tion 
and prior it isa tion in the crime control field.73 These assess ments can be seen as pure inform-
a tion, but also as a as a way of influ en cing the risk percep tions of readers. This is an import ant 
consid er a tion, because how threats are defined is a central factor in what the community 
perceives as police tasks and oblig a tions.74
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illegal immig ra tion, Synthetic drugs, Smuggling in ship ping contain ers, Human traf fick ing, Mobile (Itinerant) 
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In recent years there has been increas ing emphasis on future risk assess ments. Thus, 
instead of European Organised Crime Reports, there are Crime Assessments (emphasis 
added).75 These are based on Europol’s analysis work files, and on data from external part-
ners, member states, third coun tries, Frontex and Eurojust, along side various academic 
contrib ut ors.76 According to Europol, these threat assess ments are the basis for the devel op-
ment of an intel li gence model of European poli cing.77 One of Europol’s oblig a tions is to 
provide these annual threat assess ments for the member states and EU bodies. They include 
recom mend a tions on what to target in, for example, national crime preven tion work.78 
Eurojust also contrib utes to the assess ments. These Serious and Organised Crime Threat 
Assessments (SOCTA) are inten ded as stra tegic docu ments to aid and influ ence national 
and supra na tional decision- makers when identi fy ing prior it ies. These then shape the oper a-
tional work of law- enfor cers nation ally, region ally and locally. Until 2013, the reports 
focused on organ ised crime alone. Serious crime was included after the new multian nual 
policy cycle was estab lished in 2013 to ensure effect ive cooper a tion between the “Member 
States’ law enforce ment agen cies, EU Institutions, EU Agencies and relev ant third parties 
in the fight against serious inter na tional and organ ised crime”.79

The feeling of fear and insec ur ity is not neces sar ily directly related to actual dangers, and 
risks of crime; this is a classic crim in o lo gical finding. Individuals’ percep tion of their safety 
and welfare is depend ent on many factors – both personal, such as sex and age, and cultural, 
that is how the world (includ ing the local crime problem) is being presen ted.80 Many 
differ ent suppli ers of inform a tion influ ence the perceived level of safety or crime. Media 
cover age is one import ant factor.81 The national crime stat ist ics are another, but these may 
be less easily under stood and thus less access ible to the public.

In 2013, a new contrib utor to the assess ments appeared: the COSI (the Standing 
Committee on Operational Cooperation on Internal Security). COSI is an EU Council 
body with a mandate to facil it ate, promote and strengthen the coordin a tion of EU states’ 
oper a tional work in the field of internal secur ity. On the basis of threat assess ments, the 
Council agrees on prior it ies for their work; since the 2011 assess ment, eight prior it ies have 
been set for the period. These are then trans lated into stra tegic goals, and expli cit projects 
are launched to coordin ate the member states’ and EU bodies’ action in these policy areas.82 
Only MS’ justice depart ments are admit ted to the COSI meet ings, only in the COSI Mix 
Committee, and thus allowed to influ ence the policy cycles. While the policy prior it ies 
estab lished here are not binding for Europol MS, they are decis ive for which areas Europol 
prior it ises for funding. While this might be less import ant for Norway, funding may be an 
import ant factor in decid ing which crime types and areas to tackle in less well- off coun tries 
in Europe. This may mean that motor cycle gang crime, for example, which is seen as a 
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problem in Norway, but not prior it ised in the EU, may not be tackled in Hungary or 
Portugal – although the issue could be dealt with more effect ively by a cross- border 
approach.

A similar national coordin a tion body (the Samordningsorgan) was estab lished in Norway 
in 2010 to strengthen the national effort against serious and organ ised crime, espe cially 
organ ised cross- border crime.83 The Samordningsorgan say their decisions are based 
primar ily on national stra tegic analyses and steer ing docu ments.84 This may mean they are 
less affected by inter na tional entit ies, but since the body is composed of the assist ant chiefs 
of the Police Directorate, the Director General of Public Prosecution’s office, and the heads 
of Kripos and the Oslo Police District, it may also be that the steer ing docu ments (instruc-
tions, etc.) have already been influ enced by inter na tional assess ments.

The reason for focus ing on the actors creat ing threat assess ments is that any assess ment 
of the future is spec u la tion. Arguably, the percep tion, exper i ence and anti cip a tion of threats 
and risk are depend ent on the hege monic group most able to enforce its views.85 The threats 
believed most import ant by the EU may not corres pond to those thought signi fic ant by 
indi vidu als in a local area. Perceptions will undoubtedly vary in such a diverse area as Europe, 
Europol threat assess ments have been criti cised for being unre li able and irrel ev ant.86 Another 
consid er a tion is that organ isa tions such as Europol and Interpol depend on their members 
believ ing that inter na tional poli cing is neces sary to fight transna tional crime. Thus aware-
ness may need to be raised in the member states to ensure they parti cip ate at both policy and 
oper a tional levels in the effort against trans- and inter na tional crime.87 Without suffi cient 
aware ness, and/or too much confid ence in their sover eign national ability to deal with 
crimes on their own, the member states may reduce the effi ciency of the inter na tional police 
organ isa tions. Thus, threat assess ment is an import ant tool for raising aware ness.

Fifteen years on, the European states are more closely connec ted, at many new levels, 
than at the time of the Committee’s report of 1999. The inter na tional threat assess ment 
reports assess ing broader cross- border trends are argu ably neces sary to under stand the 
Norwegian poli cing situ ation. It may, however, also be the case that these inter na tional 
reports on crime and disorder emphas ise these issues dispro por tion ately, at the expense of 
‘national char ac ter ist ics’ or trends that have gained less atten tion.88

An import ant thing to under stand about threat assess ments is that they employ an ‘optic 
of fear’, thereby creat ing a ‘state gaze’ that focuses on threats through a lens made else-
where.89 The state focus may then affect how reality is perceived by its citizens. Crime 
policies increas ingly pass through transna tional and global insti tu tional chan nels.90 The 
meaning of central terms, such as crime, secur ity and police, are informed by the exist ing 
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legal and wider social culture. This should, of course, not be taken to imply that the 
information and percep tions in these assess ments are wrong. Threat assess ments from 
abroad should obvi ously be taken into consid er a tion. They do, however, require active 
inter pret a tion. They may help alter the rela tion ship between citizens, state and police. This 
is not neces sar ily either good or bad, but its effects should, be studied and expli citly 
discussed. And this is not visible in Norwegian public or polit ical debates over the past 20 
years or so.

14.2.3  securiTy and order

When the 1912 Committee, working on the first Norwegian Police Act of 1927, discussed 
police respons ib il ity for provid ing public order, they meant order in the broad est sense: 
whatever was neces sary for social prosper ity and safety. The police should protect society 
against all internal disrupt ive forces. The 1981 Aulie Committee’s report, towards the 1995 
Police Act, argued that this was far too wide an ambit. According to the Committee, it was 
‘unnat ural’ to give the police a task that would mean the surveil lance of all law- abiding 
citizens.91 It was further emphas ised that the police’s task of creat ing order was twofold. On 
the one hand, the police are expec ted to deliver a real situ ation of social safety and secur ity; 
on the other, they should provide a feeling of secur ity in the popu la tion.

It is gener ally agreed that the under stand ing of ‘order’ is specific to a partic u lar time and 
place. Despite the contex tual specificity of the term, it may nonethe less be useful to attempt 
to arrive at a more general under stand ing of its contents, to judge whether there are char ac-
ter ist ics that consti tute a Norwegian ‘model’, and whether a Norway- specific poli cing model 
is a neces sary condi tion for, say, the emphasis on prox im ity poli cing. On the one hand, 
expres sion must be given to society’s condem na tion of certain acts (not indi vidu als), and 
they must be punished in a way that society deems to be fair. Policing- wise, this is a chal len-
ging idea, because it emphas ises the invest ig a tion, not the preven tion of crime, and is blind 
to the impact of a crime, as long as ‘society’ perceives an act as offens ive. On the other hand, 
preven tion still had to be considered as part of the legis lat ive mix. While police prevent ive 
efforts could stop crimes from happen ing, they could also extend state control into areas 
tradi tion ally seen as outside the police ambit (such as schools and health care), and make the 
distinc tion between care, and control by a coer cive police force harder to see.92 Though 
the Norwegian police are still governed by national regu la tions, there may argu ably be a 
tend ency to move away from the tradi tional, locally oriented, civil ian police force.

The major ity frac tion of the 1997 hear ings under lined ‘normal ity’ in the CISA art.46.1: 
its wording is so similar to the 1995 Police Act sect.2 no.2 that it should only be seen as 
comple ment ing, not chan ging, the ordin ary tasks of the police.

Public order police cooper a tion is central to the Schengen cooper a tion, and the SIS 
regu la tions do indeed also focus on the preven tion of threats to public order and secur ity 
(CISA art.93). In contrast to the SIS cooper a tion, the invest ig a tion of transna tional, more 
serious crime is the main purpose of other agree ments and meas ures. Research has sugges ted 
that gath er ing and sharing inform a tion relev ant to the poli cing of events like major sport ing 
events, or import ant polit ical meet ings, was precisely what the Schengen regime was 
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inten ded for.93 Europol has also been involved in what may be termed ‘transna tional public 
order poli cing’, as in the poli cing of protests and street demon stra tions related to the G8 
meet ings in Gothenburg in 2001 and in Genoa in 2010.94 Norway is not a full-fledged 
member of Europol, but we have just seen that this is not neces sar ily a signi fic ant hindrance. 
Norway still makes use of Europol inform a tion, also that which mainly is avail able through 
parti cip a tion in Europol invest ig a tion groups. Operational inter na tional police cooper a tion 
often builds on inform a tion exchange, includ ing the SIS: the various systems work along-
side one another.

Even less serious crimes, such as burg lar ies and car thefts, are often seen as local mani fest-
a tions of cross- border, inter na tional crim inal networks that may neces sit ate “concer ted 
European action”.95 Kvam argues that Europol cooper a tion was of less consequence for 
Norway than for the EU member states, since the threshold for Europol involve ment is a 
serious crim inal activ ity that affects two or more member states.96 This wording excludes 
situ ations where the crim inal activ ity in ques tion concerns only Norway and one other EU 
state. One could, however, also argue that the EU would inter pret most of the crimes 
within Europol’s mandate as threats to the ‘internal secur ity’ of the Schengen area. The EU 
Internal Security Strategy regards various forms of organ ised crime as the first of the “most 
urgent chal lenges to EU [internal] secur ity”. In this context, it is diffi cult to imagine cases 
where the Norwegian author it ies would have an interest in cooper a tion with inter na tional 
police on crime that did not in some respect concern more than two states. It seems, rather, 
that inter na tional poli cing may extend into the local sphere in more cases than origin ally 
inten ded.

One area where the focus of inter na tional police cooper a tion has obvi ously shifted, is in 
the devel op ment of Europol compet ences: formerly, they concerned only serious, organ ised 
crime, but now even Europol may be involved in order poli cing. Different proced ures and 
rules may be applic able, depend ing on whether the cooper at ive work with Europol, or 
‘through’ Europol, has an invest ig at ive or prevent ive purpose (e.g. public order poli cing), 
but, either way, Kripos remains the national contact point. No matter if the police work is 
form ally subject to the Director of Public Prosecutions, the Police Directorate, or the 
Ministry of Justice, Kripos is still the respons ible party.97 The purpose involved may gener-
ally be said to determ ine whether a police activ ity should be seen as invest ig at ive or not. This 
ques tion is import ant because there are differ ent rights and regu la tions asso ci ated with 
differ ent kinds of police work, and the kind of meas ures involved. Among the issues that 
arise is the ques tion whether specific crim inal proced ure legis la tion is applic able both to the 
rights of the subject and the proced ures of the acting law enforce ment author it ies, or 
whether admin is trat ive law and proced ures, espe cially the Police Act and the Police Register 
Act, should be applied instead.98

It may be diffi cult to draw a line between invest ig a tion and prevent ive police work when 
the police are dealing, for instance, with crimes such as those asso ci ated with major polit ical 
meet ings or foot ball matches.99 It is note worthy that complaints cannot be made about a 
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police decision on the execu tion of meas ures with a general peace and order purpose, nor 
does a police officer need to justify his decision to the subject in such cases.100 There are few 
possib il it ies for control and legal over sight in this type of poli cing, which t may have quite 
a signi fic ant impact on the public life of many indi vidu als. A Latvian police officer might 
well arrest a Latvian citizen in down town Oslo, without that person, or any bystand ers 
being given the right to demand an explan a tion, or lodge a complaint about the decision 
(unless there is police brutal ity, which may, of course, still be repor ted to the Norwegian 
Bureau for the Investigation of Police Affairs [SEFO]).

The main ten ance of public order is a differ ent object ive than that of prevent ing and 
combat ing crime, even though they overlap in prac tice.101 De Moor and Vermeulen point 
out that the prin ciple of speci al ity, accord ing to which powers are assigned for a partic u lar 
purpose, is threatened when inter na tional police are used to (or them selves decide to) act 
outside their proper frame work or compet ence.102 Actions may breach rules and regu la tions 
concern ing, for example, data protec tion specific to the entity. Before the Europol Decision, 
assist ance with public order poli cing was considered incom pat ible with Europol’s object ive, 
i.e. in breach of the purpose specific a tion prin ciple.103 Europol has now, however, a legal 
basis for provid ing intel li gence and analyt ical support in connec tion with major inter na-
tional events with a public order poli cing impact.104

Several analyses of Europol and other forms of inter na tional police cooper a tion criti cise 
the shift in poli cing emphasis.105 Most inter na tional police work or cooper a tion focuses on 
‘high poli cing func tions’. The problem, as Anderson notes, is that the growth of proact ive 
methods – in other words, clandes tine and under cover methods – at the European level may 
inspire increased use of them on the national level. Areas of poli cing previ ously seen as 
‘ordin ary’ may now warrant ‘extraordin ary meas ures’.106 These obser va tions by Anderson 
et al. were made as early as 1995, before inter na tional police cooper a tion had really gained 
momentum. They may be said to have had a certain proph etic quality.

International or supra na tional extra ter rit orial prox im ity poli cing may not be partic u larly 
success ful. Sheptycki suggests three reasons for why changes in poli cing may contrib ute to 
growing levels of social anxiety and fear of crime and insec ur ity.107 A change ‘from above’ 
takes place because police are used to dealing with certain transna tional crimes. By contrast, 
the rise of ‘intel li gence- led’ poli cing, which uses a wide range of tech no lo gical devel op-
ments, is a change ‘from within’. The market isa tion of secur ity, with a growing middle- class 
able to pay for private secur ity provi sion, changes the police ‘from below’. Seen in combin-
a tion, these changes may distract atten tion from wider social, economic and polit ical factors 
which may under lie. transna tional organ ised crime.

What all this does not mean is that if Norway had more sover eign author ity in poli cing 
matters, and was less influ enced by the outside world, the police regu la tions described 
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above would be completely differ ent. It does not mean that the Norwegian police would be 
strictly ‘prox im ity based’, and based mainly on forms of social control other than coer cion. 
Societies, tech no lo gies and mobil ity are chan ging, and require the mech an isms and meas-
ures of poli cing to change too. On the other hand, a better under stand ing of which interests 
are actu ally being promoted, and of which should be regarded as import ant for Norway as 
a community, may shed light on the poli cing situ ation. This may be likened to Christie’s 
idea of the bene fits of informal, primary social control, in contrast to the more formal 
second ary control exer cised by the police, the courts, etc.108 Christie criti cises the devel op-
ment of the modern social order because it tends to lessen the effect of primary control, 
which is less intrus ive and more accur ate than second ary control. In his view, a low level of 
primary control creates an assump tion that some prob lems can only be solved by the 
police.109 This, in turn may engender impot ence when it comes to dealing with one’s own 
prob lems in a construct ive manner, and an increase in the fear of crime, and other prob lems, 
that one needs experts to deal with. This may also be relev ant to the discus sion of the rela-
tion ship between the fear of crime and actual crime rates.110 In the early 19th century, it was 
seen as vital for the cultiv a tion of a strong sense of trust in the police that the most local 
police, the lensmen were always seen to be the highest author it ies in their communit ies. It 
would, it was thought, break down trust between the community and the lensman service if 
this were chal lenged by non- local (‘outsider’) police offi cials.111 Does this line of reas on ing 
– old- fash ioned though it may seem – apply to situ ations where foreign police officers take 
part in, or autonom ously carry out, local poli cing tasks?

We may start from the assump tion that prox im ity poli cing is the Norwegian way, and 
vital to the success of Norwegian poli cing. A clear criti cism of Christie’s argu ments is that 
he over looks the fact that certain prob lems are impossible to solve by means of informal 
primary control.112 The ques tion is whether inter na tional cross- border crime simply cannot 
be dealt with within the frame work of tradi tional national police struc tures and policies, 
however desir able this might be. In soci et ies where they are quick to exer cise social control, 
people are also more inclined to want and use formal control instru ments such as the police. 
While the fact that states cannot act ‘autonom ously‘ implies increased police cooper a tion, 
one could argue that, in the case of. more repress ive joint police cooper a tion meas ures, or 
increased harmon isa tion leading to harsher sentences, Olaussen’s asser tion that more 
primary control also implies a high level of second ary control, means that there will be less 
cooper a tion and influ ence from below.

This chapter has addressed the issue of what how the devel op ment of oper a tional police 
cooper a tion regu la tions and meas ures may be said to impact the Norwegian police. To 
summar ise, there may be several effects of inter na tional cooper a tion regu la tions and oper a-
tions for the Norwegian police. Europol is a key example of a move towards an increased 
impact from cooper a tion on national poli cing. It has been argued that police cooper a tion, 
and meas ures and instru ments gener ally intro duced from else where may lead to more 
punit ive solu tions and greater repres sion, even when these are not neces sar ily what 
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Norwegian society requires for the best possible balance between secur ity and freedom. The 
‘soft’ impact of inter na tional or foreign threat assess ments that are increas ingly applied in 
the devel op ment of national secur ity and poli cing may have a signi fic ant impact not only on 
percep tions of risk and crime control needs within society, but also on the way the state 
under stands its citizens’ needs. And this, in total, I argue, can be seen as a possible chal lenge 
to Norwegian sover eignty, in the sense that it changes the state’s ability to define the police 
situ ation within its territ ory.



15 IMPACT oN NoRWEgIAN 

SoCIETy

The etymo lo gical meaning of polizei or police implies binding rules given for the benefit of 
the community (gute polizey). What was bene fi cial was not based on demo cratic decision- 
making ration al ity, but on the expect a tions one might reas on ably have of a good prince.1 
Today, the citizens’ accept ance of the demo crat ic ally nego ti ated powers of the state in crim-
inal matters grants legit im acy to state power. This in turn rein forces sover eignty trans lated 
into the capa city of the state to impose power.2 Thus there is a demarc ated territ ory, an ulti-
mate sover eign, and a people consti tut ing the sover eign. The people, a nation, comes into 
being in various ways: one might be a common percep tion of what consti tutes risks and 
dangers that bind people together through the creation of insider/outsider categor ies3. A 
common percep tion that signi fic ant risks and dangers are beyond the capa city of the nation- 
state to handle, may lead citizens to lose trust in the national sover eign as a supplier of 
secur ity. Sovereign power may have less to do with territ ory than with author ity.4 Hence it 
is not impossible that the EU could be a sover eign, a good prince, if it is compet ent to carry 
out the citizens’ will and create secur ity. Assuming there are some secur ity threats, such as 
cross- border crimes, for which the EU is a better crim inal justice actor than nation- states 
might be, does the notion of the EU as a sover eign crim inal justice actor present any 
prob lems?

There has been a substan tial increase in the number of EU and Schengen police cooper-
a tion meas ures. The previ ous chapter discussed the effects this devel op ment has had or may 
have on the Norwegian police, and their role in the future. There is a close connec tion 
between effects on the police, and consequences for citizens. In this final chapter I will 
addresses my fourth and final research ques tion:

In what ways may the devel op ment of oper a tional police cooper a tion regu la tions and meas-
ures impact on Norwegian society and the Norwegian public?

More specific ally, I will discuss issues such as whether citizens’ (i.e. under stood as the popu-
la tion legit im iz ing the sover eign) capa city to make informed decisions about poli cing 
policies and prac tices is dimin ished when the EU, an entity further removed from the 
general Norwegian public, becomes an import ant decision- making arena. To what extent 
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 2 Mitsilegas 2009:321.
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 4 Agnew 2009 ch.2.
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are current devel op ments in the inter na tional police cooper a tion field based on citizens’ 
exper i ence of increased cross- border crime? In what ways may this affect the compos i tion of 
relev ant insider/outsider categor ies from the point of view of the Norwegian public? And 
do the devel op ments described in this book influ ence the legal stand ing of Norwegian 
citizens vis-à- vis domestic and foreign police forces? My hypo thesis is that when the func-
tion and organ isa tion of the police changes, the service offered to the popu la tion will change 
as a result.

15.1 ThE PUBLIC

EU regu la tions and cooper a tion instru ments allow police and justice author it ies in several 
coun tries to invest ig ate indi vidu als or groups suspec ted of cross- border crime, or crimes 
that may have connec tions to other coun tries. The inter na tional police cooper a tion this 
facil it ates makes it harder for suspects to know where they may claim their funda mental 
proced ural human rights. Practical issues may arise: if invest ig at ory steps are being taken in 
several coun tries, when and where are they entitled to a defence lawyer? Instruments 
protect ing citizens’ rights in crim inal proceed ings have been extremely hard to produce – far 
harder than the repress ive meas ures states can take. EU meas ures, for instance, include 
subject ing citizens via EAWs to foreign juris dic tions for freedom of express ing opin ions 
which are crim in al ised abroad. This was the case with Holocaust denial in Denmark.5 In 
transna tional trials, the balance between the prosec u tion and the indi vidual’s resources is 
upset. Europol and Eurojust may even fund Joint Investigation Teams, which requires 
resources that an indi vidual can rarely match when prepar ing for a court trial.6 This is not an 
infringe ment of sover eignty, but could be said to chal lenge the funda mental values of a 
state’s consti tu tion.

On the other hand, if an Area of EU crim inal justice has been estab lished, it is bene fi cial 
to citizens that a supra na tional court and regu la tions ensure that proced ural and other 
human rights are atten ded to, even if people are arres ted and promptly extra dited to another 
EU member state, or if their personal data is exchanged between national police author it ies.

The EU area of crim inal justice is primar ily concerned with serious cross- border crime, 
and the notion of seri ous ness has always raised serious prob lems of defin i tion, since it is 
inter preted differ ently in the various states. This may be prob lem atic in that EU crim inal 
justice has differ ent effects in differ ent coun tries, and this might result in legal uncer tainty 
– for police, indi vidu als and states.

15.1.1  repressive effecTs

Since the 1980s, internal secur ity has increas ingly been inter preted as includ ing the fight 
against organ ised crime. This change of focus has made the protec tion of citizens from 
external threats a core concern.7 Organised crime, then, is, seen as an import ant outside 
threat.

It has been argued that the new, collect ive exper i ence of crime and general insec ur ity is 
related to factors other than the actual crime level. Garland describes how late modern 
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communit ies have developed a culture of crime control where an ever- increas ing crime rate 
is perceived to be a ‘fact of life’. It is seen as so obvious that this state of affairs will continue 
that the threshold for inter ven tion in public and private space is signi fic antly lowered.8 
Garland’s analysis draws on Beck’s notion of late modern soci et ies as ‘risk soci et ies’, char ac-
ter ised by citizens’ sense of omni present risks and dangers that they and their states are 
largely power less to ward off.9 One way of inter pret ing the prolif er a tion of police cooper a-
tion instru ments is that states are attempt ing to respond to risk percep tions by promot ing  
a tougher and more active atti tude towards crime. This, in turn, may signal the begin ning 
of a shift from Norway’s tradi tional welfare society, to a social order more in line with the 
ideas promoted in the inter na tional cooper a tion project of market liber al ism. From that 
perspect ive, crime control is more effi cient and more valued than other ways of dealing with 
prob lems in society.

It has also been argued that no partic u larly new types of crime arose in the period when 
the police cooper a tion project started making real headway, and that there must have been 
other reasons for the increased emphasis on certain types of crime. Anderson pointed out 
that organ ised crime was seen as a ‘novelty’ in the internal secur ity debate in the EU, and 
that four factors contrib uted to this: 1) The real isa tion that the ‘war on drugs’ had been lost 
meant that new methods should be attemp ted, e.g. more inter na tional police cooper a tion. 
2) The changes post-1989 in the rela tion ship between eastern and western Europe, and the 
increas ing focus on the rising threat from the east posed by mafia- like organ isa tions and 
organ ised crime. Ahnfelt and From argue that such changes can gener ally be under stood as 
linked to major social changes.10 The milit ary threat from the east, then, has been replaced 
by a crime threat, along with an increas ing flow of immig rants that the Iron Curtain used to 
keep out of Europe. 3) The general increase in repor ted crime – and in the fear of crime – 
within the EU. Open borders and increased inter ac tion may in them selves lead to increased 
insec ur ity, and such insec ur ity could chal lenge the whole Union project. 4) Finally, Europol 
as a European police force, with or without supra na tional powers and juris dic tion has  
itself had an impact.11 Ahnfelt and From’s study concludes that police cooper a tion has 
been driven by various public and polit ical projects, not a general increase in risk and  
crime.12

The term ‘harmon isa tion’ is often used in rela tion to the goal of creat ing coher ence 
between EU member states’ regu la tions. ‘Harmonisation’ and ‘approx im a tion’ are used 
inter change ably13 either way, the inten tion is to bring national legal systems closer together 
and make them more similar.14

Harmonisation of crime control and police prac tices may also be seen as bring ing the 
citizens of Europe closer together; it may even contrib ute to the devel op ment of a common 
European iden tity. The desire to make a given area more harmo ni ous may make external 
bound ar ies more import ant. The closer the resid ents of the Schengen/EU Area are, the 
more they feel like members of a community, the more they will exclude ‘outsiders’, who 
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do not belong to it. It is a basic soci olo gical insight that community and simil ar ity within a 
group is consti tuted and strengthened by differ en ti at ing and exclud ing an outsider group.15

From this perspect ive, an increased focus on transna tional crimes and the risks connec ted 
to mobil ity, strangers and open borders, may dimin ish the safety, secur ity and welfare of 
those who are not insiders, and not part of the harmon isa tion project.16 Whether it is right 
or not to differ en ti ate between insiders and outsiders in this way, may be contested, but 
history shows that such a divide is inev it able when limited resources (in the widest sense of 
the term) are being alloc ated. The issue of the ‘final goal’ of the Schengen project arises: 
How do you strike a balance between effi ciency regard ing secur ity and control, and the ideal 
of a calmer and more orderly society? It has been argued that secur ity provi sion is not a 
zero- sum game. This is not true when secur ity or order meas ures include human or mater ial 
resources; in such cases, welfare as well as secur ity goals may well run up against resource 
restric tions. And it is a convin cing argu ment that Høigård makes; the Nordic poli cing 
model is linked to the strong and gener ous Nordic welfare states.17 The ques tion is then 
whether the harmon isa tion with the EU community’s under stand ing of neces sary or appro-
pri ate police and repres sion, consti tutes an unwanted impact on the Norwegian community’s 
under stand ing of this. Not least when the influ ence – as shown in forarbeid and the polit ical 
framing of Schengen, and the EEA for that matter, was clearly mainly economic.

On the ques tion of whether harmon isa tion may lead to increased repres sion, it is argued 
here that differ ences in crim in al isa tion, and in impris on ment rates may be seen as gauges of 
general differ ences between coun tries. The original purpose of the EU was economic 
cooper a tion, albeit with peace keep ing mixed in. The EEC member states commit ted them-
selves to creat ing equal legis la tion on national areas that affected inter na tional trade. Today, 
there are extens ive regu la tions on forms of cooper a tion that go a lot further than economic 
matters. These devel op ments, and the general EU spirit of harmon isa tion, also influ ence 
Norway and the Norwegian police.

TFEU art.67(1) proclaims that the European Union consti tutes an Area of Freedom, 
Security and Justice, where the funda mental rights of citizens, and the member states’ legal 
tradi tions and systems are respec ted. To achieve a high level of secur ity in the Union Area, 
meas ures should be taken to prevent and fight crime, via coordin a tion and cooper a tion 
between police and other law enforce ment author it ies, and mutual recog ni tion of law 
enforce ment decisions, and – if neces sary – by approx im a tion of national penal law 
(art.67[3]).

Harmonisation and cooper a tion require a measure of common under stand ing of the 
issues and concepts involved. The core char ac ter ist ics of many types of crime are gener ally 
agreed upon. For others, such as terror ism, there is consensus on the gravity of the crime. 
Nevertheless, it has proved diffi cult to agree on a general defin i tion of the mens and actus 
reus, and on the kinds of related activ ity that should be crim in al ised, and the level of punish-
ment.18 Terrorism may have hideous outcomes, and the neces sary law enforce ment tools 
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should be avail able to prevent it. However, the crim in al isa tion of acts related to a terror ist 
offence, such as purchas ing large quant it ies of fertil iser that could be used to make bombs, 
raises various issues. Deciding which actions to crim in al ise, what stage in a presumed prepar-
a tion cycle should be the threshold for crim in al isa tion, and which prevent ive meas ures the 
police may apply in pre- emptive invest ig a tion (i.e. before there has been any crim inal activ ity 
as normally under stood), are diffi cult elements in the general balan cing of civil rights and 
secur ity. The core ques tion is what level of repress ive control a given society considers 
accept able, to protect the secur ity and safety of the state, the community and indi vidual 
citizens.

Den Boer and Doelle compared the conver gence between national police forces in 
Europe in the late 1990s and early 2000s to examine the degree of ‘communit ar isa tion’ 
result ing from the intens i fic a tion of EU police cooper a tion in the late 1990s.19 On the basis 
of reports from 14 EU member states, they found that, although the differ ent states retained 
signi fic ant and persist ent char ac ter ist ics, a process of approx im a tion was taking place. This 
would, they argued, follow a pattern of vari able geometry and incre mental logic, that is, it 
would vary in much the same way as the states them selves vary.20 Since then, the pace of 
harmon isa tion and approx im a tion through police cooper a tion instru ments has quickened. 
The level of crime control can be said to signify the level of general state repres sion. And 
differ ences in crime control levels may be an import ant part of the vari ations between states 
that cooper ate on poli cing and crime control.

A common way of meas ur ing the level of crime control in a country is to compare its 
prison popu la tion with those of other coun tries.21 The number of police officers per capita 
could also be used as a gauge, but since police organ isa tions are so diverse, these are more 
diffi cult to compare than prison rates.

Between 1950 and 2006, the prison popu la tion in Norway and Sweden rose from about 
50 to about 75 per 100,000 inhab it ants.22 The Dutch, and English and Welsh prison popu-
la tions increased from around 50 to 150 per 100,000 inhab it ants in the same period, while 
the German popu la tion has been quite stable, at around 100 per 100,000. Newer EU 
members have higher rates: Latvia, the Czech Republic and Poland have, respect ively, 
prison popu la tions of 314, 220, and 218 per 100,000.23 There are many reasons for the 
differ ences, some histor ical, and to do with national cultures, but some, as Lacey argues, to 
do with govern ment struc tures.24 While all the European states are demo cratic, the economic 
manage ment object ives in governance are differ ent. Arguably the intens i fied focus on EU 
cooper a tion based on economic prin ciples (both at Schengen and EEA levels) may help 
move manage ment object ives in this direc tion. According to Lacey, the vari ation between 
states in economic, polit ical and governance struc tures is so great that they are imper vi ous 
to signi fic ant outside influ ence. Her discus sion compares the US and Western Europe. The 

http://www.prisonstudies.org/
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resemb lances between EU member states are argu ably greater than those between the EU 
and the US, and these resemb lances may facil it ate harmon isa tion. Whatever may be 
inten ded, glob al isa tion and systems for cooper a tion them selves lead to a certain degree of 
simil ar ity. The ques tion is which state or inter na tional entity will repres ent the ideal that 
others seek to emulate, and in which context.

Imprisonment rates suggest that Europe in general is becom ing more repress ive. One 
reason may be finan cial: the resources of the welfare system are being spent on an influx of 
black market workers – many of them migrants. This may lead to a decrease in the general 
level of welfare provi sions. Lacey argues the change from welfare to work fare in the US 
implied a greater use of control and regis tra tion prac tices.25 We will now examine whether 
more repress ive European soci et ies may be seen as inim ical to the original ideas behind 
Norwegian parti cip a tion in the EEA and Schengen cooper a tion, because select ive secur ity 
is promoted at the expense of free travel and circu la tion.

15.1.2  policing, secur iTy and immig ra Tion conTrol

Imprisonment rates and the general purposes of punish ment may impact how threats and 
risks are perceived in a society, and thus influ ence the demands made of the police force. 
While the ten prin ciples of the Norwegian police are part of what is deemed to be the police 
service ‘needed’ by the community (Police Act sect.1), the current concerns of the popu la-
tion must also be taken into account. So far, the focus has been on harmon isa tion and 
general repres sion as possible consequence of increased police cooper a tion. Are there, 
though, partic u lar indi vidu als or groups that are being targeted as a consequence of the 
cooper a tion instru ments? Most European states have, to varying extents, seen an increase in 
their prison popu la tions in recent years. The increase has (in Western Europe) dispro por-
tion ately affected non- citizens and non- ethnic citizens of the states.

15.1.2.1 Circulation and mobil ity

The oft- reit er ated tradi tional (Norwegian) welfare- oriented goals of rein teg ra tion and 
rehab il it a tion are now ignored. Questions of inclu sion and exclu sion are of course highly 
signi fic ant for under stand ing the concepts in the Police Act sect.1; ‘citizens’ are emphas ised 
before others, and the ‘community’ seems to be reserved for those who ‘initially’ belonged 
there.

The propor tion of foreign nation als in the Norwegian prison popu la tion has increased 
signi fic antly in recent years.26 Even allow ing for a certain police bias, one must assume that 
a substan tial amount of crime is being commit ted by people who were not born in the 
Norwegian community mentioned in the Police Act sect.1.27 There may also be a percep-
tion of foreign ers as risky, a percep tion that may lead to calls for more action by the state 
and police.28 Globalisation processes are linked to risk percep tion in the risk society.29
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As shown above, the EEA, the EU and (to an extent) the Schengen cooper a tion had as 
their main purpose the improve ment of economic rela tions between the member states, 
albeit with vari ations, and by means of differ ent instru ments. Arguably the fact that these 
inter na tional organ isa tions and cooper a tion mech an isms have become as signi fic ant as they 
undoubtedly have, is because of their over arch ing focus is on trade, markets and capital. 
More neo- liberal soci et ies may adopt less inclus ive social struc tures:30 those who cannot take 
part in economic life (by paying taxes) may be not be valued. While increased circu la tion 
was inten ded to further free travel and trade (i.e. capit al ist purposes), its consequences have 
neo- liberal aspects, and thus an increased level of mobil ity control. The change in what is in 
focus may be seen as also prob lem atic for poli cing, since the increased focus on organ ised 
and inter na tional crime seems to put more people from certain groups in prison. Making the 
rein teg ra tion of the offender into society the main penal purpose is called into ques tion if 
large groups of offend ers are not seen as belong ing in the first place.31 How is rein teg ra tion 
work to be carried out if society does not want to welcome the offender back into its midst? 
This chal lenges the liberal demo cratic prin ciple that punish ment should have a purpose 
other than simple inca pa cit a tion.32 Non- citizens can more easily be imprisoned to prevent 
them from commit ting crime while they are incar cer ated. This is also the purpose expli citly 
given by the Ministry for the recent increase in sentences for immig ra tion crimes.33 From a 
wider perspect ive, the justi fic a tion and purpose of punish ment are perhaps becom ing 
increas ingly instru mental.

The modern police developed to deal with increased circu la tion and urban isa tion in the 
cities of Europe in the 18th and 19th centur ies.34 In modern times, the four freedoms of the 
EU – partic u larly the free move ment of people – seem to resemble this circu la tion. The open 
European market is designed to facil it ate circu la tion between member states in a delim ited 
market. Increased circu la tion means that the social control mech an isms that exist in smaller, 
more enclosed and stable communit ies, are weakened. Increased circu la tion brings both 
economic bene fits and chal lenges to secur ity.

The four freedoms, espe cially since Schengen, estab lish new forms of circu la tion that 
could be seen as a new type of ‘city struc ture’.35 Thus the Schengen area is a kind of city, 
where goods and people freely circu late, and where Norway is one borough among many. 
The circu la tion in the city, between boroughs, and from the suburbs and rural areas into the 
centre, is more extens ive than before. This paral lel is drawn here to ques tion the meaning  
of the term ‘community’ in the Police Act. There is a growing tension between the local  
and national community (the inten ded meaning of the term in the Police Act), and the inter- 
na tion al ised community that exists because of open borders, common policies and inter na-
tional agree ments. In terms of the city meta phor, the ‘new’ European migra tion to more 
pros per ous coun tries like Norway is hardly surpris ing. However under stand able it is, 
though, such mobil ity is not always welcome: The Norwegian Vagrancy Act of 1900, abol-
ished in the 1990s, is now being recon sidered for rein state ment, because foreign ers ‘are 
taking advant age’ of the EEA and Schengen rules on free move ment, without being qual i-
fied for proper (tax- paying) employ ment. According to many politi cians, the high number 
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of beggars and buskers of foreign origin is prob lem atic.36 The ‘migrant issue’ and the 
press ing need to control them and deal with the (poten tial or actual) social prob lems they 
repres ent, is nothing new, as is clear from police reports in the early 20th century.

There are clear paral lels to be drawn between these earlier times of indus tri al isa tion and 
urban isa tion and today’s Schengen devel op ment. The migra tion from coun tryside to cities 
that happened then is paralleled today by migra tion across territ orial borders. Improved 
commu nic a tion and more open struc tures give more people oppor tun it ies, while social 
differ ences between indi vidu als and groups are more visible. Mobility and early city plan-
ning led to the inven tion of the modern police forces. Will increased circu la tion in the 
Schengen area lead to a similar water shed in control mech an isms?37 People and goods are 
supposed to circu late; circu la tion may be under stood as a common good, and mobil ity and 
circu la tion seen as a general social resource “advan cing all human ity”, as Levi put it.38 
Nevertheless, when circu la tion is an import ant part of the struc ture of the city (state, or 
area), obstruc tions to circu la tion may be exper i enced as dimin ish ing welfare, and even as 
redu cing secur ity. The police purpose in Norway is, as described, to prevent and stop threats 
to the community as a whole.39 As Foucault said: “The object of police is everything from 
being to well- being . . . the well- being of indi vidu als is the state’s strength.”40 It may, 
however, be diffi cult to estab lish which indi vidu als who are part of the state’s respons ib il ity 
– but also, in the sover eignty perspect ive, which indi vidu als consti tute the strong state.

One might expect those being controlled by the police, and having their freedom of 
move ment restric ted, to have a percep tion of ‘outsi der ness’ – more or less delib er ate exclu-
sion from the core community.41 This might be seen in rela tion to the exper i ence of the 
legit im acy of crime control: the legit im acy of legis la tion (and the state’s power in general) 
is depend ent on its being based on an autonom ous decision by citizens in a proper election.42 
Police control exer cised on the basis of the legis la tion is hetero nom ous, but legit im ate to 
the extent that it takes place in accord ance with previ ously accep ted regu la tions. Citizens do 
not need to accept arrest by the police for an action that is not illegal. But as a citizen, 
accord ing to social contract theory, one more or less auto mat ic ally accepts the regu la tions, 
includ ing the crim inal law, set by the state.43 According to contract theory, one must also 
accept the contract follow ing volun tary entry into other states. This does not, though, 
require that the state’s legis la tion is recog nised as just or reas on able. And this is one of the 
reasons why the impact of police work is so import ant.44

What about cases when the link between state and citizens seems less clear? International 
conven tions and agree ments extend the scope for police action, and the police’s duty to act, 
both nation ally and inter na tion ally. This being so, should the group referred to in the 
Norwegian Police Act, the group that national or inter na tional police forces must protect 

http://www.agderposten.no/nyheter/vil-gjeninnfore-losgjengerloven-1.7786764
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and control, be enlarged or narrowed? The community in ques tion, one may argue, is no 
longer delim ited to include or even prefer only the Norwegian citizens.45 It seems, from the 
perspect ive of inter na tional oblig a tions, diffi cult to argue that the Norwegian police have a 
greater commit ment to the welfare of Norwegian citizens than to that of foreign ers on 
Norwegian territ ory.

According to Garland, the new ‘culture of control’ asso ci ated with crime control in the 
risk society also dimin ishes trust between citizens, and between citizens and the state. Prison 
rates may also be seen as indic a tions of the sorts of crime and other social prob lems the 
police prior it ise, and are able to ‘see’.46 Thus, there may be distor tions embed ded in police 
control that, together with other signi fic ant struc tural factors, mean there is system atic 
differ en ti ation between insiders and outsiders that favours insiders.47 Lacey suggests that 
issues concern ing citizens are redefined as welfare issues, while crim inal sanc tions are more 
often imposed on immig rants and foreign ers.48 Foreign resid ents are dispro por tion ately 
repres en ted in crime stat ist ics,49 but this does not neces sar ily say anything about the level of 
crime among Norwegian citizens. There are wide vari ations between differ ent groups  
of migrants in terms of being imprisoned: obvi ously the number of people in prison for 
immig ra tion- related crime will vary accord ing to the numbers migrat ing from differ ent 
coun tries.

The police are increas ingly used in the control of mobil ity, and many of the offences 
foreign ers are charged with relate to exploit a tion of open borders.50 States now control crime 
to do with illegal mobil ity to a greater degree than before. This devel op ment was certainly 
not an import ant justi fic a tion for the opening of borders post-Schengen member ship. Even 
though the EU project was first and fore most an economic project, it has had import ant 
social and peace keep ing side purposes, but may it also lead to increased social differ ences? 
Mobility- related crime is a fore see able consequence of the EU and Schengen; and it makes it 
chal len ging for the various nation states to consider the respons ib il it ies to non- citizens. If one 
recalls the purposes of punish ment mentioned above, it could be argued that, if fore see able 
crime and disorder result from the abol i tion of border control,51 nation states have an extra 
oblig a tion to non- citizens. Perhaps there should be ways of dealing with these chal lenges that 
include posit ive differ en ti ation? Instead, there are ever louder popular demands for stricter 
controls on immig ra tion and on crime asso ci ated with this partic u lar group. The unin ten ded 
consequence of the EU and Schengen projects seems to be the creation of an insider versus 
outsider split as regards the right to freedom, secur ity and justice.

Cultural schemas in the media involve ‘danger ous foreign ers’ rather than national crim-
in als.52 There are other tend en cies, however: a recent direct ive from the Romerike Police 
District resul ted from the fact that too many unre solved cases concerned family viol ence and 
rape; the direct ive ordered the police in the district to halt all other invest ig a tions, and 
shelve all action on a long list of crimes, such as theft (also aggrav ated), car theft, fraud, 
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simple drug offences and order disturb ances.53 This may strengthen the worry that prior i-
tising cross- border poli cing and more serious transna tional crimes takes away the resources 
from what actu ally concerns Norwegian citizens and police.

15.1.2.2 Immigration control and police work: Legitimate differ en ti ation?

The abol i tion of internal border control in the Schengen Area changed the role of the 
police: while they have always had respons ib il it ies for controlling strangers and foreign ers, 
this respons ib il ity became more import ant when borders could no longer be controlled.54 
The Police Act says the state must provide the police needed by the community. The needs 
seem altered by the changed border control regime. Arguably it is increas ingly hard to 
determ ine what sort of poli cing effort is ‘needed’ as the popu la tion becomes more hetero-
gen eous. The outcomes of poli cing may not be answer ing the needs of an increas ingly 
diverse Norwegian society.

The concepts of the nation- state and of citizen ship are inher ently discrim in at ory.55 And 
while immig ra tion control is discrim in at ory, this is gener ally considered a legit im ate form of 
discrim in a tion, relat ing to states’ respons ib il ity to care for and control citizens. This does 
not neces sar ily mean it is legit im ate seen in rela tion to the purposes set out in the Police Act.

A central police task that is not clearly described in the Police Act is parti cip a tion in 
immig ra tion control, which is part of the wider task of external Schengen border control. 
The Schengen cooper a tion prohib its, with a few excep tions, controls by the Norwegian 
state on trav el lers going to and from other Schengen coun tries. Control may take place, 
however, at a suffi cient distance from the borders.56 For example ‘regular immig ra tion 
control’ permits the police to “stop a person and request proof of iden tity when there is 
reason to assume that the person in ques tion is a foreign national and the time, place  
and situ ation give grounds for such a check”.57 This provi sion, then, gives the police the 
oppor tun ity to stop and check anyone that looks ‘differ ent’ or ‘non-Norwegian’ in the city 
streets, although there should be some other grounds for check ing, such as time, place or 
situ ation.58

The territ orial borders are thus drawn inside Norwegian territ ory, or even every where, as 
Lyon59 and others have stated. Immigration control happens within the territ ory, to protect 
the Norwegian state, Norwegian citizens and – one must assume – others with legal 
residence permits. The Circular on foreign control stresses that such control should be 
incor por ated into the general crime- fight ing activ it ies of the police.60

The police’s role today, then, involves crime control, immig ra tion control, and being the 
friendly face of the welfare state. This role is not just para dox ical; it could be considered 
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impossible, when the purposes are so diverse and the target group unclear. The purpose of 
the Immigration Act is to regu late immig ra tion: to control entry and exit, resid ence and 
expul sion, and foreign ers’ secur ity under the law (sect.1). The offi cial trans la tion of the 
Immigration Act sect.1 uses the words “ensure legal protec tion”, in contrast to “secur ity 
under the law”, the phrase used to trans late sect.1 of the Police Act. Both phrases express 
the Norwegian word rett ssik ker het. There is no indic a tion in the policy docu ments that that 
they have differ ent legal mean ings.61

The target group (includ ing citizens of EU, and third country nation als?) of the Police 
Act may be said to have changed since the Schengen dissol u tion of border controls. This has 
a bearing on the implic a tions of the word ‘needed’ in the Police Act sect.1, I argue, because 
members of Norwegian society have differ ent percep tions of, say, the value of secur ity or the 
ability to circu late. Should some needs be only those of citizens? An often reit er ated argu-
ment is that welfare state bene fits are some thing citizens have paid for through taxa tion. 
Even the wealthy Norwegian state has to set prior it ies, and ‘as much secur ity as possible’ is 
an impossible goal. The issue at stake, then, is how far it is reas on able to balance secur ity, 
seen by many as a ‘univer sal’ good against resource consid er a tions. And again, the internal 
sover eignty of ability to main tain order and secur ity in the territ ory: in whose interest is this?

If one reads the Norwegian Police Act from this point of view, one may identify a certain 
hier archy in the candid ates for the protec tion of the Norwegian state. In the context of 
policing there is no divi sion between citizens, but there is a divi sion between the citizens  
of Norway, citizens of EEA coun tries, and citizens of third coun tries. It is unclear whether 
these groups equally part of the respons ib il it ies of the Norwegian police, as set out in the 
PA purpose state ment. Given that immig ra tion control takes place on the streets of Oslo, 
and that this immig ra tion control is seen as part of inter na tional police cooper a tion to fight, 
for example, drug crime, and given the further complic a tion that foreign police officers may 
parti cip ate in these control activ it ies, more or less reas on able differ en ti ation may be expec ted 
to occur.

Concerns about discrim in a tion in immig ra tion control were also voiced in rela tion to the 
use of the Schengen Information System (SIS).62 One issue debated in the mid-1990s 
forarbeid was whether the wording of CISA art.96, giving legal basis for regis ter ing a person 
in the SIS if he or she is “a threat to public policy or public secur ity or to national secur ity”, 
should be under stood in the same way as the Police Act sect.2 nos.1 and 2. These terms, the 
Government stated, needed to be under stood in a discre tion ary, prac tical manner, the same 
way as in national and Schengen rules. The legal texts state clearly which persons may be 
registered in the SIS, and under what condi tions. While presen ted as a police invest ig a tion 
tool, the provi sion was largely used in various control efforts direc ted at foreign ers. In the 
late 1990s, Mathiesen found that the great major ity of hits in the SIS were third country 
nation als who were refused re- entry, and that an immense body of data resul ted in a limited 
number of hits retrieved by the author it ies. Mathiesen there fore did not consider the SIS a 
suit able tool to fight ordin ary (serious) crime: it worked more as an immig ra tion control 
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tool, which was not the purpose the Norwegian govern ment had in mind when they argued 
the neces sity for Norwegian Schengen cooper a tion acces sion.63 The govern ment response 
was that the SIS worked both as an essen tial tool after internal border control was dissolved, 
and as a neces sary tool for the police. Its primary benefit as a police tool was perceived to be 
its search system mech an ism, hence its value could not be meas ured in numbers.64

Schengen member states have differ ent regis tra tion prac tices. Some register anyone 
denied asylum status, while Norway, for example, only registers expelled foreign ers. Since 
the reason for an alert will be noted in the system, this should not in theory have any unreas-
on able consequences.65 According to art.96, one reason for regis ter ing an alien so that s/he 
may be refused entry to the Schengen area is that s/he consti tutes a threat to public order 
or secur ity, or the internal secur ity of the state. The police may decide to give someone the 
status of ‘threat’ on the basis of. crim inal convic tions, for assault, say, or clear evid ence that 
s/he will commit serious crim inal offences. But it may also be based on the fact that s/he is 
unwanted in the Schengen territ ory (if a third country national) or in one of the states 
because s/he has not complied with national immig ra tion regu la tions on entry, resid ence or 
deport a tion.

The regu la tions do, then, leave room for differ en ti ation. The forarbeid to neither the 
Immigration nor the Police Acts promote such differ en ti ation, which was doubt less unin-
ten ded. But the fact that there is a textual differ ence in the Police Act, may make it differ ent 
to inter pret the Act’s purpose.

Another possible effect could be a form of displace ment. If Norwegian police success fully 
target crime prob lems before they reach Nordic soil, might this not just move crime to 
other juris dic tions where other, maybe less well- equipped, police forces have to deal with 
them? In the Samordningsorgan’s 2014 report, there is an account of a Kripos project on 
Lithuanian gangs. Seven Norwegian police districts, in addi tion to Kripos, received finan cial 
support to achieve three goals: 1) to make Lithuanian crim in als see Norway as a less attract ive 
destin a tion, 2) to make them feel there was an increased risk of being caught, 3) to ensure 
their crim inal activ it ies are more severely punished.66 While it is mentioned that the local 
Lithuanian author it ies should, as part of the project, be given assist ance to improve their 
efforts to stop domestic crime, the Norwegian police focus is – natur ally – primar ily on 
remov ing the problem from Norwegian territ ory. This section has shown there has been a 
shift in how crime is viewed, includ ing the defin i tion of crime, and in what is seen as the 
most import ant secur ity concerns. The shift may result in an increased differ en ti ation 
between poli cing service for citizens and non- citizens, and even between ‘ethnic’ and ‘non- 
ethnic’ citizens. This may also be seen as a result of a situ ation where the diver ging logics of 
the bene fits of open borders, the risks these open borders entail, and the import ance of 
inter na tional markets are mixed in unpre dict able ways.

Present- day glob al ised Norwegian society is undoubtedly less limited, both regard ing its 
state borders and the compos i tion of its community. This may not result from the Schengen 
cooper a tion or the police cooper a tion instru ments in them selves. The police are, however, 
linked to the community in a way that may make it hard to provide secur ity, safety and 
welfare to those perceived as outsiders.
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It seems clear that 1) it is the Norwegian sover eign that has ulti mate control over the 
police as a legit im ate enfor cer of state viol ence, and 2) it is the Norwegian people that 
consti tute the sover eign. We have seen that the suffi cient justi fic a tions are neces sary from 
the sover eign, for the citizens to make informed choices when they enforce their sover eignty 
through popular elec tions. I have criti cised the Norwegian govern ment’s lack of honesty or 
of neces sary know ledge in this process. The ques tion is, then, whether the link between the 
police and the community, as described in the purpose section of PA sect.1 needs to be 
recon sidered in light of this devel op ment. because a limit a tion in the internal sover eignty 
perspect ive, I argue, makes this purpose incom pat ible with a suffi ciently accept able policed 
territ ory.

15.2 ThE CoNCEPTS of ThE PoLICE ACT SECTIoN 1: WhAT do 

‘STATE’ ANd ‘CoMMUNITy’ MEAN?

The nation- state mono poly on legit im ate viol ence may be seen to be chal lenged by the fact 
that other states, and state and non- state entit ies have entered the Norwegian poli cing 
scene. The first section of the Police Act, quoted above, is appar ently self- explan at ory. 
Under the title “Responsibility and purpose”, it sets out clear guidelines on how the Police 
Act’s provi sions should be under stood, by police officers, the courts, people in general, and 
those who think they have suffered unfair treat ment by the police. If one wants to under-
stand what sort of phenomenon a police service is, and what its purpose is, one import ant 
source of inform a tion is the Police Act. It is a general prin ciple that the ‘natural’ linguistic 
under stand ing of legal terms should be the basis of inter pret a tion, since anyone must be 
able to know their legal posi tion before decid ing to commit a crime. In this section, I 
discuss some of the concepts in the PA sect.1 that are central to notions of sover eignty.

The wording of an act may be unclear, ambigu ous or old- fash ioned. if so, it must be 
inter preted using legal sources, such as the act’s purpose provi sion. This book explores 
whether this seem ingly straight for ward provi sion has become more complic ated because of 
the devel op ment of more advanced and more effi cient police cooper a tion agree ments and 
meas ures, espe cially those of the Schengen cooper a tion.

Does the notion of a mono poly on legit im ate viol ence have any contem por ary relev ance? 
The state is not unbiased: it repres ents the polity as a whole, at least in prin ciple.67 A central 
goal of the welfare state is to provide safety and secur ity to all citizens. However, the police 
may also be seen as a soci etal insti tu tion constitutive for the exist ence of a modern society.68 
The police are such an indis pens able part of the state that, while most other occu pa tional 
roles of society may be dismissed, the whole soci etal order would change if the police did 
not perform its normal func tions. The police are (meant to be) blind to polit ical, economic 
and private differ ences between citizens; the respons ib il ity to protect and secure welfare and 
secur ity is public, which is designed to ensure the prin ciple of equal ity before the law. This 
accords with Bayley’s notion of public and profes sional police. In contem por ary Norway, a 
state commit ted to inter na tional cooper a tion through, for example, the Schengen and EEA 
agree ments, the ques tion is whether the social form has already changed, without the police 
func tion having been able to keep up.
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Harmonisation and stand ard isa tion may lead to the dissol u tion of the link between 
citizens’ needs and the work of policy makers and resource alloc at ors, I argue above. Also 
Loader sees transna tional police cooper a tion as imply ing a stand ard isa tion process, which 
signi fic antly disem powers those subjec ted to the partic u lar police, and its demo cratic 
legitim acy is there fore ques tion able.69

Still, the ‘state’ mentioned in the purpose state ment does not have to be the nation- state. 
Historically, there is no inex tric able link between the state and the provider of poli cing func-
tions. The defin i tion now relev ant is linked to territ orial delim it a tion. ‘The state’ is a 
geograph ical area with a sover eign ruler. This is a firm inter na tional prin ciple. The clear 
assump tion is that no entity other than the Norwegian state may legit im ately enforce coer-
cive power on Norwegian territ ory; nor may Norwegian author it ies enforce state power 
outside its borders. The state has the mono poly of legit im ate power, a mono poly that is 
connec ted to the respons ib il ity to ensure general order, secur ity, and so on, in this area, and 
for the resid ent community.70

Walker emphas ises these two char ac ter ist ics (mono poly on viol ence and the provi sion of 
secur ity) as the tradi tional instru mental links between the state and the police service, what 
I describe as aspects of internal sover eignty. He also points to two symbolic coup lings: the 
polit ical and consti tu tional integ rity connec ted to control of the police service, and to the 
collect ive iden tity marker the national police service can be said to be. These links under-
score the connec tion between the devel op ment of the nation- state, and its ongoing 
construc tion. If the mono poly on viol ence seems chal lenged, the state may appear unable to 
ensure safety and freedom inde pend ently. It is open to ques tion, of course, whether the 
creation of a mono poly was neces sary; what may be more import ant is whether the state is 
actu ally able to provide the police service needed to protect its citizens and community, 
mono poly or not. And this emphas ises even further the value of what sover eign respect and 
control outside the more form al istic arrange ments.

Understanding the concept of ‘community’ referred to in the Police Act, includes seeing 
how the Act sect.1 distin guishes between ‘citizens’ and ‘community’. Section 2, regu lat ing 
police tasks, speaks of ‘citizens’ as well as ‘persons’ when refer ring to indi vidu als: the 
Norwegian police must “protect persons, private and public prop erty [. . .] main tain public 
order and secur ity and [. . .] provide protec tion against any threat to general secur ity in the 
community”.71 The police also shall “provide citizens with assist ance and services in situ-
ations of danger [. . .] and other wise when the circum stances are such that assist ance is 
required and natural”. Are these groups distinct, or do ‘citizens’, ‘community’ and ‘persons’ 
mean the same thing? The ques tion is import ant on several levels apropos the ‘purpose and 
object ives’ in the Police Act sect.1: What is the police service ‘needed’, and how is that need 
determ ined? The percep tion of what “secur ity under the law, safety and welfare in general” 
may depend on the group, community or society in ques tion. The role of the police is para-
dox ical: they must simul tan eously protect the state as a whole, and each indi vidual, both 
from other indi vidu als, and from the state if it abuses its powers.

There is no proper defin i tion of ‘society’ or ‘community’ in the Police Act. One of the 
forarbeid implies the state simply repres ents society’s interests.72 Such a simplistic reading is 
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in line with classic soci etal contract theory. We may under stand ‘the state’ as consist ing of 
those who elect the govern ment – a govern ment that, by being elected, commits to 
protect ing its constitu ent citizens, who thus become members of the nation.73 The Police 
Act sect.1 is, in at least one reading, built on such a contract theory, and read such, the 
community referred to must consist of the group that consti tutes (or could consti tute) the 
Norwegian state through elec tions – Norwegian citizens.74 In demo cratic states, legis la tion 
binding indi vidu als is depend ent on their autonom ous consent, through consti tut ing, via 
elec tions every four years, of a legit im ate govern ment (the legis lat ive powers). Policing is 
thus a result of such an autonom ous accept ance of national legis la tion. Although police 
activ ity itself is hetero nom ous, prior accept ance makes it legit im ate. Precisely for this reason, 
the delim ited impact area of legis la tion is import ant: it is decided by citizens, and binds 
citizens on the territ ory where they live.

In earlier times, the police had respons ib il ity for all the modern welfare state’s tasks.75 
Police tasks were thus more diverse than today, even though the police do many things that 
are outside what most people asso ci ate with ‘police work’.76 There are differ ent ways, as we 
have seen, to under stand the police and their core tasks. Dubber suggests concep tu al ising 
the state in two differ ent ways, depend ing on its ways of controlling and govern ing.77 
Looked at through juridical glasses, the state is an insti tu tion al isa tion of a polit ical 
community consist ing of free, equal indi vidu als. The role of the law is to mani fest and 
protect the autonomy of these citizens. Looked at through police glasses, the state looks 
more like a house hold or large family, and the police role is that of a pater familias whose 
respons ib il ity is to ensure the house hold’s welfare.78 By clas si fy ing everything and every one 
either as a contri bu tion, or a threat to the family’s welfare, the police make sure that the 
family or house hold func tions as well as possible.

According to the Ministry, the provi sion of citizens’ secur ity and welfare is the over-
arch ing purpose of the police.79 As regards the Police Act sect.1’s safe guard ing of ‘secur ity 
under the law’, the purpose is some what more obvious: the police must prevent and stop 
crime, because crime damages and/or disturbs indi vidu als and/or general interests.80 On 
many occa sions, the Norwegian police have made good use of cooper a tion with foreign 
police. Crime control and invest ig a tion are, however, not the only things involved in the 
provi sion of secur ity. The role of the police is also to supply a subject ive percep tion of these 
values, target ing crime, and also the fear of crime. This percep tion will natur ally vary.81 In 
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the forarbeid, two main chal lenges are mentioned to the peace and safety: traffic and the fact 
that many, partic u larly senior citizens, have their freedom of move ment inhib ited by fear of 
assault in public spaces – hardly cross- border police cooper a tion issues.

15.3 AN EU SovER EIgN?

The EU differs from other inter na tional organ isa tions in many ways – in simple terms, the 
EU has gained so much power in so many areas that in many ways it looks – and acts – like 
a state. Constitutional sover eignty most often refers to the nation- state. When assess ing 
whether the EU is sover eign, meaning that it is entitled to give rights, the assump tion is that 
the EU is not a state: it is a new kind of polit ical and legal entity. It is, however, claimed by 
many, includ ing, as mentioned above, the ECJ, that the Union has become a legal entity of 
a special nature. Through case law from the CJEU, and more or less tacit unques tion ing 
with the case law and legis la tion of EU organs, the Union may be said to have achieved 
consti tu tional status82 and to have given the citizens of the member states posit ive rights, 
despite what the govern ments of the member state might think (EU rights have ‘direct 
effect’ in the member states). The Union, then, has ‘its own’ citizens – all citizens of the 
member states.83 When the Union acts at a supra na tional level, the member states could also 
be considered to resemble ‘citizens’ in a tradi tional nation state: Union bodies have power 
to legis late on behalf of the major ity of states, while the minor ity have to live with whatever 
the major ity decides, if they want to remain within the state (of the EU).

Throughout many paradigm chan ging moments in history, after lengthy wars result ing in 
great loss of life and resources, acute needs for greater stabil ity and new forms of power and 
control arose.84 Similarly, at the turn of the 19th century, anarch ists and terror ists were 
perceived as having cross- border connec tions with each other, and drug traf fick ing and 
money laun der ing were seen as crimes with inter na tional consequences that warran ted a 
concer ted inter na tional cooper a tion if they were to be success fully defeated. The nation- 
state, as ulti mate sover eign, is, it seems, inad equate to deal with the contem por ary glob al-
ised world, and coordin ated efforts must be orches trated at a higher level.

We have seen that part of the social contract is the citizens’ trade- off of freedom for 
secur ity’. Freedom’ is multi- faceted concept that may have many differ ent kinds of content 
matter. A posit ive defin i tion views freedom as the ability to actively influ ence the devel op-
ment of secur ity and justice. It may be ques tioned whether the strength en ing of the rights 
cata logue at the EU level, both through the Lisbon Treaty and the estab lish ment of the 
CFREU, create a more diffi cult balan cing act. Who determ ines how rights are balanced? 
The EU, the member states or their citizens? Do we, post-Lisbon, need a new defin i tion of 
the legit im ate use of force? Or a new concept of state sover eignty?

The EU is not a state. The EU, so far, has no army, no common police force, and no 
taxa tion author ity. In many ways, the latest treaty amend ment, the Lisbon Treaty, infringed 
state sover eignty less than did the Single European Act and the Maastricht (Union) Treaty.85 
On the basis of this analysis, the ques tion arises whether the time has come for a European 
Police Force, given that a European Public Prosecutor’s office recently has been agreed 
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upon between 20 of 28 MS (per December 2017).86 Member states still assert their mono-
poly of legit im ate viol ence, as is seen in their restric tions of CJEU’s juris dic tion regard ing 
the acts of member states’ police or law enforce ment author it ies. If there was a supra na-
tional European Police Force, it might increase secur ity by prevent ing border less crime 
more effi ciently. It would also be a big step towards the consti tu tion of a European State. 
Whether or not it did actu ally promote secur ity and justice more success fully than indi vidual 
nation- states, such a devel op ment would undoubtedly chal lenge the idea of state sover-
eignty as we know it, and thus also the concept of freedom.

The found ing treat ies of the EEC contained no refer ence to the protec tion of human 
rights or the prin ciples of the rule of law. The funda mental rights of the EU were those 
connec ted to the four freedoms: the free move ment of goods, persons, services and capital. 
Of these, freedom to do with trade has little to do with human rights as we tradi tion ally 
know them.87

Which entity is compet ent to provide which rights? The mono poly on legit im ate viol ence 
belongs to the state. At the same time, only the state or sover eign may give citizens and 
inhab it ants rights that can be claimed on its territ ory. The EU is gener ally considered to 
have developed into a new form of sover eign entity, sui generis, through CJEU juris pru-
dence in the 1960s.88 If one accepts this view, the EU is an entity that gives funda mental 
rights connec ted to the four freedoms. The bound ar ies between ‘funda mental’ and ‘human’ 
rights are blurred. EU and other inter na tional or supra na tional bodies, such as the UN, 
may call for states to give people rights. There is, however, a differ ence between more or less 
univer sal human rights and the funda mental rights given to citizens within a state. Palombella 
sees human rights as funda mental too, but while human rights such as the right to life are 
abstract, funda mental rights are tied to and form at ive of a specific society, consti tut ing “a 
basic pillar within it, and an object ive which orient ates insti tu tions and policies”.89 Yet 
another differ ence is that funda mental rights concern the self- determ in a tion of the indi-
vidual, whilst funda mental bound ar ies concern the autonomy and self- determ in a tion of 
communities.90

Giving rights and poli cing indi vidu als (constrain ing their freedom) are at oppos ite ends of 
the spec trum. The rein force ment of borders and exclu sion of third country nation als, alto-
gether denying their rights, is an increas ingly import ant part of present- day poli cing. One 
might even say, follow ing Agamben,91 that the EU is creat ing a form of cent ral ised sover-
eignty through the common project of exclud ing non-EU citizens. The area of freedom, 
secur ity and justice, and free move ment is defined by its external borders, protec ted by police 
cooper a tion organs such as Frontex, and the member states’ own police. The external 
borders are being forti fied, to compensate for the not entirely posit ive internal freedom. 
Protecting the freedom and secur ity of the citizens of the EU means also protect ing them 
from the world outside the borders. And this is tradi tion ally a core facet of sover eignty.
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The EU may, then, be said to have become an entity that has a measure of sover eignty, 
meaning that, at least in some areas, it has the ulti mate decision- making compet ence over 
its citizens. Any sover eign will attempt to legit im ate its power, as this will help stabil ise and 
increase it.92 The strength en ing of the citizens’ funda mental rights can be under stood as a 
legit im a tion of power. Part of estab lish ing the EU as an entity sui generis is that EU citizens 
are given specific rights under EU legis la tion. Eriksen iden ti fies a distinct, new type of legit-
im acy, uncon nec ted to the member states, based on this convey ance of rights.93 However, 
these rights given by the EU sover eign, are economic rights, related to the expan sion of the 
free, market in Europe. As we have seen, these rights have been considered legit im ate. Does 
this remain the case as the legal and polit ical scope of the expands far beyond the purely 
economic sphere, to include, for example, a pan-European public prosec utor, prosec ut ing 
crimes formerly dealt with by national organs, on the basis of the work of Europol, before 
member states’ national courts? This ques tion is partic u larly relev ant when the rights rub up 
against the reality of Norwegian poli cing.

15.4 CoNCEPT ChANgE IN A PoSTWESTPhALIAN SySTEM

Like the nation- states, the EU may have two legit im ate reasons for subject ing indi vidu als to 
EU crim inal justice. One regards offences harming the EU itself: it seems reas on able that 
these should be handled at EU level.94 The harm in ques tion may be to the Union as an 
insti tu tion, as in the case of euro fraud, or to all EU citizens, as in cases of envir on mental 
crime. The second regards the oblig a tion the EU, as a supra na tional entity, has to citizens 
as indi vidu als, namely to ensure their freedom and secur ity – a form of social contract 
promise made in the treat ies. The problem though, as with the notion of serious crime, is 
that there may be differ ent percep tions of what freedom and secur ity mean, how this trans-
lates in prac tice, and which meas ures and instru ments are best calcu lated to achieve these 
values. A contrary percep tion is that EU crim inal justice – or similar expres sions of EU 
sover eignty, such as border control, may have the oppos ite effects. The increase of right- 
wing nation al ism, it is sugges ted, may indic ate a sense of insec ur ity result ing from states’ 
increased parti cip a tion in integ rat ive or glob al ised sover eignty exer cise in an expand ing and 
more finan cially chal lenged Union. I want to consider whether it makes sense to say that we 
have a situ ation with compet ing sover eigns.

It is essen tial for the legit im acy of EU crim inal justice that EU activ ity does not enable 
member states to circum vent consti tu tional rights granted to their citizens.95 This may be 
chal len ging: member states may take the credit when EU crim inal justice meas ures work, 
and blame the EU when they do not. This may chal lenge the perceived legit im acy of the 
CJEU.96 Then again – if the EU did not also consti tute an area of crim inal justice – would 
it become an area facil it at ing crime and creat ing insec ur ity, while also provid ing free move-
ment of workers, capital, etc.? If citizens do not perceive their interests as being better 
served by EU crim inal justice, the whole arrange ment may be viewed as ille git im ate in an 
outcome perspect ive.97
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Chayes and Chayes argue that sover eignty in the contem por ary inter na tional system is no 
longer exer cised unilat er ally, but through parti cip a tion in regional and global regu lat ory 
regimes.98 They argue that the ‘new’ sover eignty consists of an altern at ive mana gerial model 
which relies primar ily on a cooper at ive, problem- solving approach rather than a coer cive 
one. Thus, states avoid going to war against each other because the inter na tional agree-
ments they enter into and entit ies they form together give them more power and success 
than wars. As regards (external) sover eignty, it is import ant that the exit option is always 
open, if the agree ment or entity fails to produce the desired results. While many point to the 
dimin ished import ance or content of state sover eignty, it is not claimed that states have lost 
the sover eign capa city to with draw consent to inter na tional agree ments they have entered 
into.99 The exit option is rarely exer cised, however, because staying in improves the chances 
of nego ti at ing a better posi tion than being excluded from multi lat eral fora.100 It seems 
possible, then, that sover eignties can overlap.

At least one under stand ing of internal sover eignty in any repres ent at ive demo cracy, makes 
the citizens’ right to be able to parti cip ate in public discus sions of devel op ments in the crim-
inal justice area, funda mental. There is a marked lack of such debate in Norway, both inside 
and outside polit ics. The right of citizens of EU member states to parti cip ate in elec tions 
directly influ en cing EU policy devel op ment provides proced ural legit im acy. Deliberative 
legit im acy is not perfect for citizens of either EU or non-EU states such as Norway. This 
makes the influ ence of EU crim inal justice prob lem atic from the point of view of sover-
eignty, if sover eignty is defined as a form of self- govern ment by a people that can delib er ate 
and parti cip ate in decision- making processes on current devel op ments.

My aim has been to discuss the rela tion ship between the state and other states, and 
between the state and its citizens, and vice versa. Under the current Norwegian Constitution, 
Norwegian citizens may not take part in the consti tu tion of the EU.101 Transfer of 
sovereignty does not neces sar ily mean that another state or insti tu tion ‘takes over’ this sover- 
 eignty, thus consti tut ing a new super- sover eign, but there might, be a limit to how many 
national sover eignty func tions may be trans ferred to other levels.

In Europe’s area of crim inal justice, the internal aspects of sover eignty are weakened, 
because there is less national debate on, and involve ment in, the inter na tional devel op ment 
of the crim inal justice and police regu la tions that impact on the nation- state. Does this 
mean that crim inal justice within the nation- states is of a poorer quality than would be the 
case, were the country completely outside the EU crim inal justice system? International and 
transna tional crime related to terror ism, or inter net fraud must prob ably be dealt with by 
some kind of multi level governance system. Regardless of the devel op ment of the Schengen 
or EU area border, many crimes and risks are truly border less in the contem por ary world, 
in which the strength of the EU as a crim inal justice actor is that it is a union consti tuted of 
many coun tries. While EU insti tu tions are growing more autonom ous, the union model is 
built on the idea that no one member state is power ful enough, either econom ic ally speak ing 
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or by any other measure, to dictate EU actions. Although it has its weak nesses, this idea 
implies a certain level of joint engage ment in this crim inal policy.102 Hence the cooper at ing 
nation- states may indi vidu ally stand stronger inside rather than outside f the cooper a tion.

The nation- state concept is chal lenged in many ways in contem por ary Europe – through 
trade agree ments and envir on mental regu la tions, for instance.

In my view, however, the mono poly of viol ence is central to national sover eignty, and the 
defin i tion of the nation- state. And the rela tion ship between state, territ ory and citizen has 
changed, considered in the light of the inter na tional police cooper a tion meas ures described 
in part II, and their effects and consequences described in part III. How should these 
changes in the rela tion ship between state borders and territ ory, between non- citizens, 
citizens and society, be under stood? The Norwegian govern ment has volun tar ily entered 
into various inter na tional agree ments that entail partial trans fer of Norwegian sover eignty. 
Such trans fer is within the sover eign’s compet ence. The Norwegian govern ment can agree 
to empower other entit ies to regu late the market and compet i tion regu la tions for factor ies; 
give inter na tional bodies such as the European Court of Human Rights the ‘final word’ in 
the Norwegian legal system; and through Schengen, deleg ate to other polit ical insti tu tions 
the right to decide who shall be able to move freely within Norwegian territ ory, under the 
Schengen cooper a tion. But even if agree ments entail ing trans fer of sover eignty are entered 
into legit im ately because 1) the agree ment is carried out by prop erly empowered persons, 
and 2) these are demo crat ic ally elected by the people, can all the func tions of a state be 
deleg ated to outside entit ies, and the state still remain a state? If the (nation-)state cannot, 
on its own, provide the police service that is needed by the community, does the state 
remain a state in the same sense as before?

It is hard to say the Norwegian state has a strict ‘mono poly’ on viol ence, once foreign 
police officers have acquired the compet ence to enforce other states’ police author ity on 
Norwegian territ ory. One could also ques tion the legit im acy of foreign police forces’ use of 
their powers, if legit im acy is related to voters demon strat ing approval of the powers of their 
local police through general elec tions. If the mono poly no longer exists, it may seem that 
the (nation-)state has been unable to provide the ‘needed’ police service to those who are 
members (either by citizen ship or resid ence permit) of the community in ques tion.

It seems that current Norwegian police legis la tion does not fully embrace the changes 
described in this book.103 If police respons ib il ity now includes the entire Schengen Area, it 
may no longer be legit im ate to limit the purpose of the police service to Norwegian society. 
On the other hand, the Norwegian state may simply lack the compet ence to determ ine what 
kind of police service is needed in the context of the Schengen area. ‘Circulation’ is a central 
goal of the Schengen area: the absence of borders clearly improves circu la tion, but also has 
other consequences. On the one hand the police oper at ing in a given territ ory may now be 
foreign, and may, to some extent be removed from the society that consti tutes the state they 
are employed by. On the other hand, the major ity of police person nel that remain on their 
own territ ory may look at – and must look at – foreign ers and migrants, in new ways and 
work harder at limit ing their circu la tion.

http://www.regjeringen.no/upload/JD/Vedlegg/mandat_utvalg_straffeprosesslov.pdf
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Understood thus, the purpose of the police includes control of foreign ers to ensure peace 
and order on the territ ory, while, in the case of citizens, it is more often to provide subject ive 
secur ity under the law. There is a further divide between differ ent types of foreign ers: those 
who may circu late within the Schengen Area and those who abso lutely should not.

Bowling and Sheptycki argue that the idea of a mono poly on viol ence is outdated in a 
glob al ised world where the Westphalian nation- state system has turned into a transna tional 
state system.104 The global neo- liberal market – and the ‘region ally global’ market within 
the Schengen area – is more complex than in Weber’s day, as concerns both crime, and 
governance and crime control struc tures.

Does all this have a bearing on the Norwegian Police Act? This book presents just a frag-
ment of the total forarbeid concern ing Norwegian police reform, which may seem perpetu-
ally ongoing. This might be inev it able in a dynamic era. The previ ous public law reforms 
began about the same time as the 1995 Act came into force. The social devel op ments 
singled out as partic u larly chal len ging for the police of the future are seen to relate to the 
“inter na tional dimen sion”: “glob al isa tion, migra tion, cultural and reli gious differ ences, 
tech no lo gical devel op ments and the use of drugs”.105 A two- front war is envi sioned, where 
the police are torn between demands relat ing to Norwegians’ percep tion of secur ity, and 
the increas ingly inter na tional and more brutal crime that must be dealt with in other ways, 
without these neces sar ily having much to do with the subject ive percep tions of secur ity and 
safety ‘at home’.106 Officially, there are clear expect a tions that the ‘prox im ity poli cing’ 
model, the focus on preven tion, and the strong police pres ence in communit ies will be 
main tained. At the same time, the police organ isa tion is under go ing a rapid process of cent-
ral isa tion and special isa tion, with a concom it ant growth in repress ive and ‘extraordin ary’ 
poli cing methods. One sugges tion is that this intro duces a distinc tion between the police 
service for internal ‘house hold’ affairs, and the other designed to police strangers.107

15.5 oUTLook: A RETURN To PRox IM ITy PoLI CINg

This conclud ing chapter has addressed the ques tion of in what ways the devel op ment of 
oper a tional police cooper a tion regu la tions and meas ures may impact on Norwegian society 
and the Norwegian public. In a more complex modern reality, I suggest a return to an 
emphasis on prox im ity poli cing, together with a focus on informal social control mech an-
isms. One of the most serious crimes commit ted in Norway since the Second World War, 
the 22/7 terror ist attacks, could perhaps have been avoided or dealt with more effi ciently if 
there had been more local police, with better resources. Someone could have noticed that a 
person owning a farm was buying large amounts of fertil iser, but not using it and was not 
doing any farming at all.108 The increased fear of crime, combined with the weak en ing of 

http://www.nrk.no/ho/nabo-vurderte-a-ringe-politiet-1.7726020
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informal social control and increas ing inter na tional cross- border crime, all call for a greater 
local police pres ence: officers dealing with local crime, and showing that the state is carry ing 
out its respons ib il it ies and protect ing its citizens. This would point to a state that is less 
biased than the secur ity providers normally seen in public spaces, who are private secur ity 
guards, acting at the behest of various market actors. A signal sent by the recent Police 
Analysis, although it still under scores tradi tional Norwegian police values, is that the trend 
of drastic cent ral isa tion and special isa tion will continue. One may even inter pret the wording 
of the title as imply ing this: it calls for the police to be better ‘rustet’, which means ‘equipped’, 
but also ‘armed’ or ‘prepared for war’.

The purpose section of the Norwegian Police Act was intro duced at the begin ning of this 
book. While its wording, and the purpose declared, are obvi ously just parts of the whole 
picture of police work and respons ib il it ies, it is crucial for an Act to repres ent reality, not 
least because legal inter pret a tion of the Act happens in light of its purpose. Legal texts inev-
it ably become outdated, and social changes are often rapid, while legis la tion processes are 
slow. If the purpose section is outdated, the entire Police Act becomes vulner able and its 
contents less predict able for both subjects and users. If the purpose section is outdated, one 
might even say that the entire act is outdated.

The 2005 report to Stortinget shows an aware ness of devel op ments that were chan ging 
the chal lenges facing the police: In the future, the Government stated, one should emphas ise 
partic u larly the police’s “cooper a tion with other public and private actors in contrib ut ing to 
enhanced secur ity in society. The citizens’ safety must be increased through reduced crime, 
greater access ib il ity, and targeted inform a tion.”109 Sweden published a major govern ment 
report on inter na tional police cooper a tion in 2011. A report was given in 2016 on 
Norwegian police in Schengen 1996–2016.110 This gives a contri bu tion to an over view of 
the police cooper a tion, but it does not address suffi ciently, as I see it the scope of, and 
possib il it ies and pitfalls inher ent in, Norwegian police cooper a tion with EU. The ques tion 
needs to be asked again: Who are the citizens? It has been argued that secur ity should be 
one of the funda mental, univer sal human rights,111 in other words a right inde pend ent of 
where in the world a person is. Risks in the glob al ised world, whether risks of inter na tional 
or national terror ist actions, envir on mental cata strophes or prop erty theft, do not respect 
territ orial borders. On this ground, there could be good reasons to argue that secur ity and 
safety should be glob ally avail able common goods.112 The wording of a legal provi sion is 
import ant because rights mean little if there is nowhere to claim them. There must be an 
entity that recog nises the right, and is willing to protect the person entitled to protec tion, 
or control the person threat en ing others’ secur ity. It seems doubt ful that the Norwegian 
Police Act suffi ciently reflects the current distri bu tion of respons ib il it ies.

Law is a part of society. Major changes in society, and changes of the percep tion of what 
‘society’ is, neces sar ily have consequences for law. We now see a discrep ancy between the 
purpose and the area of impact of the Norwegian Police Act, and the regu la tions in the 
Schengen cooper a tion and other inter na tional agree ments build ing on these meas ures that 
Norway is bound by. Over the twenty years or so that have passed since the Police Act was 
enacted, there have been changes in the meaning of ‘state’, ‘police’ and ‘society’. The 
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current weak en ing of national police respons ib il ity may lead to the idea that supra na tional 
actors are needed for success ful poli cing of border less territ or ies.

Norway is situ ated geograph ic ally on the outskirts of Europe, and the Norwegian atti tude 
towards EU police cooper a tion is affected by this: Norway appears to seek to compensate 
for its remote ness and small popu la tion by being the most eager parti cipant. This is a long 
Norwegian tradi tion, and one that is still import ant, for example, in Norwegian rela tions 
with the UN, the Council of Europe, and recently NATO. A problem for the EU project 
has been resist ance by member states to agree ing on meas ures and imple ment ing them; 
change has been slow. This has not been the case with Norway. Norway seems to want to 
manoeuvre towards a more central posi tion in inter na tional cooper a tion mech an isms than 
its geograph ical posi tion and popu la tion size would lead one to expect. While this may be 
inter preted as a small state striv ing for better status, it may also signify a feeling of depend-
ence. After all, Norway was part of Nordic unions from 1397 up until 1905. This book 
shows that major influ ence is exerted by the EU on the devel op ment of policy and regu la-
tions in Norway. EU police and prosec utorial bodies, as well as other states’ police forces, 
also influ ence the Norwegian poli cing situ ation. During the Swedish-Norwegian Union 
from 1814 to 1905, Norway had a great degree of inde pend ence, prac tic ally and polit ic ally, 
but was still not a fully sover eign country. The Norwegian situ ation related to the EU is 
quite similar.

In this book, I have raised four specific research ques tions in order to discuss the impact 
of EU inter na tional police cooper a tion on Norwegian sover eignty. According to the influ-
en tial Norwegian legal theor ist Aschehoug in 1866, Norway’s social order is in its nature a 
depend ent one, due to the various unions it had been part of over the centur ies.113 These 
meant that changes to the Norwegian consti tu tional situ ation had happened because of 
events or decisions made outside of Norwegian author ity and territ ory, without the neces-
sary close contact between decision- makers and society. This distance still chal lenges the 
perceived legit im acy of ‘European’ decisions that are made relev ant for Norway. This history 
of depend ency could imply both that Norway presently has an added ambi tion of sover-
eignty. But it could also imply that she more easily is comfort able with various forms of 
foreign influ ence. This book has attemp ted to shine some light on import ant chal lenges that 
may be argued to affect Norwegian sover eignty, when seen in the context of the Norwegian 
place inside and outside the EU.
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16.1 NoRWEgIAN LEgIS LA TIoN ANd PUBLIC doCU MENTS

16.1.1  norwegian legis la Tion

Lov av 17. mai 1814 Grunnloven (the Norwegian Constitution).
Lov av 22. mai 1869 om emig rantkon trol (Act on Emigration).
Lov av 6. juni 1891 nr.1 om polit ivedtægter for rigets herre der (Act on Giving Police 

Instructions).
Lov av 31. mai 1900 nr.5 om løsgjen geri, betleri og drukkenskap (Vagrancy Act, VA).
Lov av 4. mai 1901 nr.1 [tidli gere lov] om utlendingers adgang til riket og deres opphold her 

(former Immigration Act).
Lov av 22. mai 1902 nr.10 [tidli gere lov] almindelig borger lig straf felov (former straf feloven, 

General Civil Penal Code).
Lov av 13. mars 1936 nr.3 [tidli gere lov] om politiet ((former)1936 Police Act).
Lov av 15. novem ber 1963 nr.1 om fullbyrd ing av nord iske dommer på straff m.v. (Nordisk 

straf fullbyrd ingslov, Act on Enforcing Nordic Criminal Court Verdicts).
Lov av 10. februar 1967 nr.1 om behand lingsmåten i forvalt nings saker (Forvaltningsloven, 

Public Administration Act).
Lov av 11. juni 1971 nr.52 om straf fere gis trer ing (Strafferegistreringsloven, Criminal Register 

Act, CRA).
Lov av 13. juni 1975 nr.39 om utlever ing av lovbrytere m.v. (Utleveringsloven, Extradition  

Act).
Lov av 22. mai 1981 nr.25 om retter gangsmåten i straf fe saker (Straffeprosessloven, Act Relating 

to Legal Procedure in Criminal Cases, CPA).
Lov 27. novem ber 1992 nr. 109 om gjen nomføring i norsk rett av hoved delen i avtale om Det 
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