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PREFACE 

This volum e bega n wit h paper s presente d a t th e thirty-firs t 
annual meetin g o f th e Societ y hel d i n Decembe r 198 6 a t th e 
Sheraton-Boston Hote l i n conjunctio n wit h th e conventio n o f 
the America n Philosophica l Association . W e ar e gratefu l t o 
T. M . Scanlon , Jr., o f Harvar d Universit y fo r havin g organize d 
our meeting . 

Once agai n w e than k Eleano r Greitzer , Assistan t t o th e Edi -
tors, fo r he r value d services . An d ou r thank s g o also t o Despin a 
P. Gimbel , Managin g Edito r o f Ne w Yor k Universit y Press , fo r 
her efficien t assistance . 

On a  persona l note . Thi s i s th e twenty-secon d volum e o f 
NOMOS o n whic h I  hav e worke d wit h Rolan d Pennock . An d 1 
deeply regre t tha t i t wil l b e th e last . Tim e seem s t o hav e gon e 
by wit h th e spee d o f a n expres s train . Stil l I  woul d lik e t o thin k 
that we , with th e hel p o f man y others , hav e prett y muc h accom -
plished wha t Car l Friedric h ha d i n min d whe n h e founde d ou r 
Society, namely , t o establis h a  continuin g interdisciplinar y foru m 
in whic h t o conside r th e problem s throw n i n ou r pat h b y politi -
cal and lega l philosophy . 

J.W.C. 





INTRODUCTION 
J. ROLAN D PENNOC K AN D 

JOHN W . CHAPMA N 

John Gray' s chapter , whic h lead s of f par t 1 , is at onc e a  defens e 
of a  certai n versio n o f contractaria n theor y an d a n argumen t 
that hi s theory support s relianc e o n a  market capitalis t econom y 
as oppose d t o marke t socialism , whic h man y toda y find  morall y 
and politicall y attractive . These tw o components o f hi s essay ar e 
so intricatel y intertwine d tha t i t i s difficul t t o trea t the m sepa -
rately, an d ou r remark s wil l do s o only i n part . 

Gray welcome s th e developmen t o f John Rawls' s though t i n a 
contextualist direction , whic h seek s t o avoi d entanglemen t wit h 
metaphysical issues . A t th e sam e tim e h e think s Rawl s goe s to o 
far i n adoptin g a  radicall y pluralisti c positio n o n values , a  l a Si r 
Isaiah Berlin . (I n vie w o f th e fac t tha t Gra y late r denie s th e 
priority o f liberty , i t i s no t clea r ho w h e himsel f avoid s th e 
charge o f value-pluralism. ) Gra y als o accuse s Rawl s o f failin g t o 
rid hi s theor y entirel y o f metaphysics , becaus e hi s relianc e o n a 
conception o f th e person , whic h depend s i n par t o n a  theor y o f 
human nature , verge s o n th e metaphysical . 

Up t o thi s point , Andrze j Rapaczynski , ou r lega l commenta -
tor, largel y agree s wit h Gray , bu t h e wonder s whethe r Gra y 
appreciates ho w muc h h e ha s undermine d th e generalization s 
achievable b y th e contractaria n method . Althoug h Gra y argue s 
that hi s versio n o f contractin g doe s yiel d som e determinat e 
propositions—for example , th e impossibilit y o f efficien t centra l 
allocation o f capita l i s presumabl y know n t o th e contractors , 
and the y ac t accordingly—both Rapaczynsk i an d Joshu a Cohen , 
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our philosophica l critic , tak e shar p issu e wit h thi s conclusion . 
They hol d tha t Gray' s acceptanc e o f Hayek' s rebutta l o f th e 
Lange-Lerner conceptio n o f marke t socialis m move s o n to o ab -
stract a  leve l t o touc h th e rea l world . Henc e h e overlook s bot h 
the exten t o f marke t failure s unde r capitalis m an d th e possibil -
ity tha t state-socialis t bankers , subjec t t o bureaucrati c an d polit -
ical oversigh t an d influence , ma y b e a s efficien t a s fallibl e pri -
vate bankers . Perhap s Gra y woul d repl y tha t i t i s unrealisti c t o 
underestimate th e vulnerabilit y o f socialis t banker s t o bot h po -
litical an d economi c opportunism . 

As fo r justice, Gra y contend s tha t hi s Hobbesia n contractari -
anism, wit h it s minima l equalit y an d neutralit y a s t o values , 
embodies essentia l libera l value s tha t socialis m denies . Socialis m 
is unneutral i n tha t i t rules ou t an y wage-labo r system . An d i t i s 
unjust becaus e i t forbid s individual s th e righ t t o us e thei r pro -
ductive resource s a s they prefer , thu s effectivel y runnin g counte r 
to th e equalit y mandate . Gray' s opponents , fo r thei r part , launc h 
a two-pronge d counterattack : (1 ) the y sa y tha t neutralit y i s no t 
essential t o liberalism , callin g attentio n t o th e prohibitio n o f 
slavery b y bot h capitalist s an d socialists ; an d (2 ) the y asser t tha t 
capitalist economie s operat e i n unneutra l fashion , no t onl y b y 
the ba n o n slavery , bu t als o through th e prohibitio n o f practice s 
such a s th e sal e o f votes . The y argu e furthe r tha t i t i s proper , 
indeed just , fo r societie s t o tak e side s i n favo r o f certai n value s 
over others , a s they d o whe n the y subsidiz e uneconomi c aspect s 
of a  culture , suc h a s Navaj o rug-making . Moreover , Cohe n 
emphasizes tha t privat e propert y system s ar e biase d agains t au -
tonomy an d communit y i n favo r o f productiv e efficiency . Mor e 
obviously, th e notoriou s neglec t o f third-part y interest s an d th e 
public interes t b y unchecke d marke t operation s unde r capital -
ism call s fo r stat e interventio n fo r th e sak e o f value d state s o f 
affairs. 

Both o f Gray' s critics , bu t Cohe n i n particular , protes t hi s 
apparent lac k o f concer n fo r substantive , rathe r tha n merel y 
formal, neutralit y an d equality—th e weaknes s i n th e market -
place o f th e underprivileged , no t t o mention failur e t o take int o 
account th e values of power , self-respect , an d other s tha t canno t 
be monetized . Presumabl y Gra y woul d respon d tha t bot h Cohe n 
and Rapaczynsk i fai l t o appreciat e th e strengt h o f a  Hobbesia n 
understanding o f ourselve s an d ou r situation . On e feel s th e 
presence o f divergent conception s o f huma n nature . 
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As a final  mar k o f Gray' s abstractnes s an d shortag e o f empir -
ical reference , bot h Rapaczynsk i an d Cohe n note , eithe r overtl y 
or b y implication , tha t h e think s marke t socialis m woul d tend , 
in practice , t o mutat e inexorabl y int o eithe r capitalis m o r a 
command economy . Rapaczynsk i point s t o Swede n a s a  stabl e 
mixed economy . An d societie s d o chang e direction , a s unde r 
Ronald Reaga n an d Margare t Thatcher . Still , Gra y coul d fal l 
back o n hi s citatio n t o Jano s Kornai' s analysi s o f th e natura l 
bent o f bureaucrati c socialis m i n Hungary . 

Jan Narveso n ha s chose n t o devot e hi s essa y t o comment s o n 
both Joh n Gra y an d Margare t Jane Radin . Tha t essa y itsel f w e 
include i n par t 3 . I t seem s appropriate , however , t o examine it s 
contents, a s they relat e t o Gray, a t thi s point . 

While agreein g wit h Gra y i n part , Narveso n question s hi s 
conclusion tha t a  Hobbesia n contrac t woul d b e s o egalitarian a s 
to guarante e t o eac h perso n a n initia l capita l endowmen t (an d 
therefore a  productiv e syste m tha t woul d admi t o f an d requir e 
it). Universa l agreemen t o n thi s poin t a t th e contrac t stag e o f 
negotiation seem s highl y implausible . (Narveso n accept s Davi d 
Gauthier's versio n o f contractarianism, rathe r tha n Gray's. ) Fur -
ther, accordin g t o Narveson , i t i s no t correc t tha t Hobbes' s 
account contains nothing  that migh t guarantee th e absolute priorit y 
of liberty . H e says , "I t i s difficult t o se e ho w [Gray ] can sa y bot h 
that th e enforcemen t o f an y particula r syste m or , amon g mu -
tually agreein g persons , distribution , woul d b e unjust  i f i t wer e 
also true tha t libert y ha s no special claim on our attention." 

Moreover, Narveso n affirm s tha t Gra y i s mistake n i n tryin g 
to buil d liberalis m o n th e basi s of a n idea l o f th e person . Fo r n o 
such idea l coul d comman d universa l assent . Wha t ha s t o b e 
agreed t o originally an d ca n b e universall y i s simply recognitio n 
of one's ownership o f one' s natura l endowment , mutua l respect , 
and contractua l obligations . A s Narveso n pu t it , "Th e marke t i s 
not a  separat e 'institution ' i n th e fre e society . I t simpl y is  th e 
free society. " 

Less radica l form s o f individualis m tha n Joh n Gray' s infor m 
the thinkin g o f ou r author s i n par t 2 , Geral d F . Gau s an d 
Jonathan Riley . One sense s tha t ultimatel y a t stak e i s what t o d o 
about huma n inequality . Th e radica l individualist' s answe r i s 
"nothing." Le t i t work itsel f out , an d tha t i s what market s base d 
on privat e propert y do . Yo u ca n reac h thi s prescriptio n b y wa y 
of Gray' s Hobbesia n contract . (Bu t notic e tha t Hobbe s wa s no t 
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prepared t o rely on privat e charity. ) O r b y way of Rober t Nozick' s 
natural rights . John Rawls , of course , offer s a  mor e "Christian " 
interpretation o f justice i n whic h th e mor e abl e ar e oblige d t o 
help th e les s able. Gaus present s a n outloo k o n economi c justice 
that stand s a s a  compromis e somewher e betwee n th e "pagan " 
and th e Christia n attitudes . 

According t o Gaus , arrangement s i n th e jus t societ y mus t 
serve th e interest s an d value s o f all , whateve r thes e ma y be . 
These arrangement s mus t als o respec t ou r commo n morality , 
about th e existenc e o f whic h John Gra y ha s doubts , a s w e hav e 
seen. Gau s say s we experience ourselve s a s self-directing agents , 
and s o we affir m a n equa l righ t t o natura l liberty . Thi s affirma -
tion ma y wel l b e a t th e hear t o f classica l liberalism . An d w e 
believe tha t peopl e ough t t o ge t wha t the y deserve . Gau s think s 
that take n togethe r thes e basi c mora l sentiment s ar e sufficien t 
to suppor t a  market econom y base d o n privat e property , tha t is , 
capitalism. Bu t thes e arrangement s benefi t th e abl e fa r mor e 
than th e les s abl e amon g us . I t i s a s thoug h th e marke t undul y 
magnifies th e pay-of f fo r scarc e abilitie s of al l kinds . (Recal l tha t 
John McEnro e onc e pronounce d th e earning s o f th e to p tenni s 
players "obscene." ) An d s o rightl y w e mus t compromise . No -
body get s al l h e wants , neithe r th e gifte d no r th e leas t advan -
taged; al l mus t gain . Therefor e Gaus' s contractua l justificatio n 
of capitalis m incorporate s a  principl e o f fai r compromis e tha t 
dictates som e redistributio n i n favo r o f th e les s able . Ho w much ? 
Apparently les s tha n woul d b e calle d fo r b y Rawls' s "maximin " 
principle o f justice . Probabl y les s tha n goe s o n i n Sweden . I n 
line with th e "new" liberalism, Gau s seems to have in min d som e 
kind o f "basi c minimum " conceptio n o f socia l justice a s integra l 
to capitalism . 

Inspired b y John Stuar t Mill , Jonathan Rile y i s also concerne d 
about th e inequalitie s generate d b y capitalism a s we kno w it . A s 
an alternativ e h e outline s a  cooperative capitalis t idea l base d o n 
strict applicatio n o f th e principl e o f desert . Peopl e deserv e wha t 
they ca n ear n i n a  lon g ru n competitiv e equilibriu m an d als o 
whatever wealt h the y ca n accumulat e o n th e basi s o f thei r earn -
ings. Holding s abov e an d beyon d tha t ar e morall y suspect . 
Property right s i n lan d an d natura l resource s cannot b e grounde d 
on desert . Still , i t ma y b e expedien t fo r societ y t o recogniz e 
these right s a s important incentives . Gift s an d inheritance s ma y 
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also b e allowe d a s a  matte r o f genera l expedience . Capitalis t 
desert-based justice i s to be qualified b y a principle o f need . Th e 
outcome o f Riley' s eclecticism , a s h e portray s it , i s a  kin d o f 
classless, egalitaria n for m o f capitalism , somewha t aki n t o J. E . 
Meade's visio n o f a  "property-owning democracy. " 

Neither Gau s no r Rile y hav e muc h t o sa y abou t th e rol e o f 
luck i n the gam e o f life . Bu t Rile y does assume tha t whe n peopl e 
have equa l acces s t o educatio n an d job trainin g th e difference s 
between the m ar e prett y muc h a  matte r o f voluntar y choice . 
And s o by way of conclusion h e raise s th e possibilit y o f a  radica l 
and acceptabl e redistributio n o f persona l wealt h i n a  generatio n 
or two . Hi s idea l capitalis m i s clearly mor e egalitaria n tha n th e 
society Gau s ha s i n mind , an d vastl y mor e egalitaria n tha n Joh n 
Gray's Hobbesian s woul d b e willin g t o accept . I t ma y wel l b e 
more egalitaria n tha n ordinar y peopl e thin k justice requires . 

Part 3  deal s wit h question s a s t o wha t lif e i n a  marke t societ y 
does t o people . The fea r i s that i t wil l encourage peopl e t o trea t 
themselves an d other s a s commodities , t o acquir e wha t Eri c 
Fromm onc e referre d t o a s a  "marketing orientation " t o life . I n 
her chapte r "Justic e an d th e Marke t Domain, " Margare t Jan e 
Radin seek s t o alla y thi s fear , whic h sh e shares , b y wa y o f wha t 
she call s "incomplete commodification. " 

Radin open s b y attackin g th e libera l theor y o f a  "wall " pro -
tecting certai n restricte d areas , suc h a s th e ba n o n th e sal e o f 
votes, no t o n th e groun d tha t thes e matter s shoul d no t b e pro -
tected, bu t rathe r becaus e thi s settin g asid e o f domain s fo r 
absolute protectio n implie s tha t al l els e shoul d b e subjec t t o th e 
rule o f laissez-faire . Thi s sh e refer s t o a s "universa l commodifi -
cation." Thi s i s straigh t Hobbism , th e ide a tha t everything , in -
cluding persons , ha s it s price . 

The proble m wit h thi s shar p delineation , sh e says , i s tha t i t 
raises barrier s tha t d o no t exist , betwee n sale s an d gifts , fo r 
instance. A  transactio n ma y b e bot h a t on e an d th e sam e time . 
We shoul d recogniz e an d indee d foste r th e nonmarke t aspect s 
of commercia l transactions . Conside r housing . A  house i s muc h 
more tha n a  house ; i t i s a  home . M y hom e i s par t o f m y self . 
When, becaus e o f my  poverty , I  a m threatene d wit h it s loss , 
state interferenc e wit h standar d propert y right s i s justified. Wha t 
the limit s t o interventio n shoul d b e sh e doe s no t attemp t t o 
prescribe. Indeed , whe n povert y i s t o blam e i t ma y b e tha t 
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maldistribution o f wealt h i s a t th e roo t o f th e matter . Sh e see s 
no immediat e solution , bu t th e implicatio n i s that man y amelio -
rating regulation s ar e warrante d despit e runnin g counte r t o 
orthodox propert y rights . Thi s approac h t o living , whic h sh e 
recommends, i s an instanc e o f wha t sh e call s "incomplet e corn -
modification." Incidentally , sh e challenge s Michae l Walzer' s 
notion o f "sphere s o f justice " o n th e groun d tha t it , lik e th e 
metaphor o f th e wall , leave s to o muc h roo m fo r complet e 
commodification. 

Radin finds  n o "slipper y slope " o r "domin o effect " entaile d 
by incomplet e commodification , whic h migh t lea d t o gradua l 
erosion o f al l o r mos t propert y rights . Bu t sh e doe s thin k tha t 
the domin o possibilit y justifie s absolut e prohibitio n o f seriou s 
intrusions o n persona l dignity , suc h a s th e sal e o f bodil y parts . 
True, sh e says , case s ma y aris e wher e th e indignit y involve d i s 
less tha n th e need . Her e agai n societ y i s face d wit h a  proble m 
that demand s a n overal l solutio n b y means o f redistribution . 

Finally, sh e hold s tha t protectio n o f life , health , self-develop -
ment, an d als o communit y developmen t shoul d no t b e "com -
pletely monetized, " an d tha t "regulatio n tha t doe s no t [theoret -
ically] meet a n efficienc y tes t i s in principl e justified." Moreover , 
"it i s at leas t wrong t o commodify everythin g i n rhetoric. " 

Hence fo r Radi n th e bes t defens e agains t commodificatio n i s 
not t o buil d walls . Rather , i t i s t o recogniz e an d sustai n th e 
personal aspec t presen t i n marke t transactions . Ou r humanisti c 
attitudes poin t th e wa y t o greate r socia l justice i n th e shap e o f 
distributive justice an d respec t fo r personhoo d an d community . 
To foste r thes e attitude s alread y an d alway s presen t i n ou r 
dealings i s th e wa y t o sav e u s fro m th e mora l disaste r o f com -
modification. 

Eric Mac k i s muc h les s fearfu l o f rampan t commodification . 
Indeed, hi s fea r i s that misplace d worr y abou t commodificatio n 
may lea d t o unwarrante d restriction s o n th e scop e o f th e mar -
ket. H e point s ou t tha t s o lon g a s w e distinguis h betwee n th e 
intrinsic an d th e instrumenta l dimension s o f ou r lives , a s w e 
naturally do , comin g t o trea t eac h othe r a s thing s i s an unlikel y 
prospect. Moreover , accordin g t o Mack , lif e i n a  marke t societ y 
liberates. I t free s u s fro m oppressiv e an d intrusiv e relation s 
precisely b y depersonalizin g an d monetarizin g aspect s o f ou r 
lives tha t shoul d b e so defined . 
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In hi s comments o n Radin' s essay, Mac k deals principall y wit h 
her attitud e towar d domin o effects . Th e possibilit y o f universa l 
commodification i s so clearly false , h e argues , tha t on e nee d no t 
at al l b e concerne d wit h it . H e goe s o n t o poin t ou t tha t no t al l 
"external" o r instrumenta l motivation s ar e bad , an d no t al l "in -
ternal" ones , wher e somethin g i s sough t fo r it s ow n sake , ar e 
good, a s fo r example , malic e or lus t fo r power . Marke t relation s 
enable u s t o kee p on e anothe r a t arm' s lengt h wher e calle d fo r 
and s o promot e greate r freedo m an d individuality—al l t o th e 
good. 

Robert E . Lan e review s th e literatur e an d th e evidenc e tha t 
bear o n th e questio n o f market s an d character . Distinguishe d 
observers diffe r i n thei r assessments , bu t Lan e think s i t reason -
able t o doub t th e charge s levelle d agains t marke t societies . No r 
does th e evidence fro m socialist , primitive , and peasan t societie s 
lend suppor t t o th e market' s critics ; no r doe s i t wholl y refut e 
them. Perhap s thi s i s no t surprisin g i n vie w o f th e fac t tha t al l 
human choice s ar e "priced, " tha t is , hav e opportunit y costs . 
Lane remind s u s t o kee p a n ey e o n systemi c effects : economi c 
efficiency, justice , personalit y development , an d qualit y o f lif e 
are al l interconnected . 

As t o th e theor y tha t commodificatio n o f huma n relations , 
allegedly entaile d b y th e market , destroy s community , Lan e 
finds tha t i t simpl y doe s no t fit  th e facts . H e cite s numerou s 
studies i n suppor t o f thi s assertion . On e survey , fo r example , 
discovered tha t " a prosperou s life " i s ranke d thirteent h ou t o f 
eighteen "termina l values. " An d i n thi s marke t societ y i t ha s 
been foun d tha t numbe r o f friend s i s a  bette r predicto r o f lif e 
satisfaction tha n i s siz e o f income . Othe r line s o f inquir y yiel d 
similar results . Mor e generally , Lane' s analysi s lend s suppor t t o 
Margaret Radin' s belie f i n th e presenc e an d valu e o f incom -
pletely commodifie d huma n relations . 

Furthermore, accordin g t o Lane , man y choice s ar e jus t a s 
selfish an d degradin g a s marke t choices . Moreover , a  "wall " 
between th e marke t an d othe r part s o f societ y coul d neve r 
produce th e desire d resul t becaus e o f th e interdependenc e an d 
interaction tha t characteriz e ou r relation s and values . Neverthe -
less, certai n socia l subsystem s ca n b e give n protectio n agains t 
other subsystems , a s Michae l Walzer' s "spheres " migh t do , an d 
as prohibition s o f chil d labo r i n fac t do . Radin' s fosterin g o f 
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humanistic attitude s combine d wit h selectiv e "walling " shoul d 
take th e stin g ou t o f domin o effect s an d universa l commodifi -
cation. 

Jan Narveso n reenter s th e conversation . H e hold s tha t Radin' s 
conception o f "commodity " i s to o broad . I t shoul d b e confine d 
to thing s tha t ar e normall y fo r sale . This , o f course , woul d rul e 
out sal e o f onesel f int o slavery . T o hav e a  market , Narveso n 
seems to say, implies tha t no t everything i s for sale . The "marke t 
value" of somethin g I  ow n i s seldom wha t i t i s "worth" t o me — 
otherwise I  woul d sel l it . I t ma y be , h e says , tha t parent s ought 
not t o sel l a  chil d eve n i f the y kno w the y ar e poo r parent s an d 
that the y coul d sel l th e chil d t o peopl e wh o woul d b e goo d fo r 
the child . Bu t tha t i s no t necessaril y a  reaso n fo r no t permitting 
the sale . I f th e chil d kne w hi s parent s woul d lik e t o sel l him , h e 
would probabl y ru n away ! But on e mus t als o consider th e effec t 
on th e community . Narveson' s conclusio n i s tha t a  marke t de -
fender need  not objec t t o stopping th e sal e of children an y mor e 
than h e nee d objec t t o prohibition o f th e sal e of automatic rifles . 

As t o "incomplet e commodification, " notin g tha t fo r Radi n i t 
seems t o appl y t o case s o f grea t inequality , whic h sh e identifie s 
with injustice , Narveso n question s thi s identification . H e doubt s 
that regulation s foste r eithe r personhoo d o r community . O n 
the othe r hand , Radin' s humanisti c valuatio n o f havin g person s 
relate t o eac h othe r i s fostere d b y th e market . "On e suspects, " 
he concludes , "tha t i n Radin' s proposal , w e will find  communit y 
often takin g precedenc e ove r personhood. " 

In par t 4  Cass R . Sunstein an d Bernar d Saffra n tak e u s t o th e 
legal and economi c frontier s respectivel y o f thinking abou t mar -
kets an d justice . Sunstein' s "basi c goa l i s t o se t ou t a  rang e o f 
reasons fo r disruptin g voluntar y transactions , eve n i f suc h 
transactions deserv e prim a faci e respect. " Thi s h e accomplishe s 
in a  lawyerlik e manne r tha t i s bot h subtl e an d detaile d whil e 
cautioning tha t muc h wor k remain s t o b e done . Saffra n pro -
vides a  surve y o f th e lates t development s i n economi c theor y 
and research , th e upsho t o f whic h cast s seriou s doubt s o n th e 
possibility o f achievin g substantiv e o r end-stat e conception s o f 
justice. Moreover , h e finds  tha t " A just econom y ma y requir e a 
substantial reductio n i n outpu t an d efficiency. " Thi s i s a conclu -
sion tha t man y wil l fee l disturbing . 

Sunstein present s a  catalogu e o f consideration s tha t justif y 
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intervention i n markets , eithe r rea l o r potential . Som e consid -
erations hav e t o d o wit h justice, other s wit h autonom y realisti -
cally conceived , an d stil l other s wit h welfare . An d h e mention s 
cases i n whic h consideration s overlap . Hi s catalogu e goe s a s 
follows: (1 ) collectiv e actio n problem s an d externalities , fo r ex -
ample, pollution ; (2 ) preference s abou t preference s tha t ar e 
well grounde d an d widel y shared ; (3 ) adaptive preference s tha t 
are clearl y harmfu l an d ca n b e altere d fo r th e good ; (4 ) intra -
personal collectiv e actio n problem s tha t hav e t o d o wit h addic -
tion, myopia , an d th e like ; (5 ) absenc e o f information , th e pos -
session o f whic h woul d chang e behavior ; an d (6 ) protectio n o f 
goods tha t shoul d b e inalienable . O n th e basi s o f hi s analysis , 
Sunstein conclude s tha t "i n a  wid e rang e o f case s voluntar y 
transactions shoul d b e disrupted . Th e marke t outcom e i s dis -
tinct fro m th e outcom e justic e requires. " Still , h e remind s u s 
that sometime s disruptio n ma y onl y mak e thing s worse . "Th e 
case fo r interventio n . . . i s only presumptive. " 

Bernard Saffran , ou r economis t contributor , relate s a n essen -
tially cautionar y tale . Realisti c thinkin g abou t economi c justic e 
must b e informe d b y wha t Fran k Knigh t use d t o refe r t o a s 
"human natur e a s we kno w it. " I t seems appropriate , therefore , 
as Saffran bring s t o our attention , tha t recen t wor k i n economi c 
theory ha s bee n preoccupie d wit h analysi s o f incentiv e an d in -
formational effects . Strategi c behavio r i s taken t o be " a primar y 
force i n economi c behavior. " A s Olive r Williamson , whos e 
thinking display s a  blen d o f Burk e an d Machiavelli , woul d say , 
people ten d t o be "opportunists. " The y ar e guilefull y self-inter -
ested. The y disguise , obfuscate , lie , withhold relevan t informa -
tion. Thes e incentive s ma y wel l defea t effort s t o desig n 'just " 
schemes o f taxation . Mor e generally , Saffra n draw s a n impor -
tant lesson : "Sinc e ou r mora l theorie s lea d t o implication s s o 
contrary t o an y likel y behavior , the y clearl y omi t importan t 
considerations an d w e should b e sceptica l abou t thei r cogency. " 

Important ne w empirica l findings  bea r o n question s o f eco -
nomic justic e an d productivity , an d ye t motivation s remai n 
somewhat murky . Evidentl y taxatio n an d transfer s d o no t ad -
versely affec t th e suppl y o f labor . Recently , whe n after-ta x rate s 
of retur n t o saving s increased , rate s o f savin g decreased . Ac -
cording t o Saffran , "Thi s increasin g scepticis m abou t th e stron g 
effects o f changin g incentive s o n labo r suppl y an d saving s be -
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havior shoul d encourag e thos e wh o believ e i n th e possibilit y o f 
a mor e jus t distributio n o f incom e withou t greatl y decreasin g 
the potentia l fo r growth. " Still , large intergenerationa l transfer s 
of wealt h ar e takin g place . Peopl e wan t t o d o wel l b y thei r 
children. Perhap s i t woul d b e unwis e t o g o to o fa r i n limitin g 
inheritance fo r th e sak e o f greate r equalit y o f opportunity . Ou r 
world i s riddled wit h trade-offs . 

Saffran remark s that , "Historically , a  majo r sourc e o f th e 
demand fo r economi c justice wa s no t s o muc h inequalit y a s th e 
fact tha t peopl e wer e livin g i n extrem e poverty. " I t ma y b e a 
risky generalization , bu t ou r impressio n i s tha t economist s gen -
erally ten d t o b e mor e concerne d abou t povert y tha n abou t 
equality, unlik e som e egalitaria n theorist s o f justice . Saffra n 
himself woul d see m t o b e a  cas e i n point . Typicall y th e econo -
mist's perspectiv e o n justice appear s t o b e bot h utilitaria n an d 
procedural, t o maximiz e b y wa y of structurin g incentives , whil e 
providing a  basi c minimu m fo r all . Tha t bring s u s bac k t o th e 
classic libera l wa y o f thinkin g abou t market s an d justice , wit h 
the provis o tha t muc h remain s t o b e don e befor e w e full y un -
derstand ourselves . 
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CONTRACTARIAN METHOD , 
PRIVATE PROPERTY , 

AND TH E MARKE T ECONOM Y 
JOHN GRAY 

How doe s contractaria n politica l philosoph y stan d a s t o th e 
justice o f privat e propert y an d th e marke t economy ? I n th e 
work o f John Rawls , the contractaria n metho d avowedl y tell s u s 
nothing abou t th e justice o f thes e institutions . Rawl s says : 

It i s necessar y . . . t o recogniz e tha t marke t institution s ar e 
common t o both private-propert y an d socialis t regimes , an d 
to distinguis h betwee n th e allocativ e an d distributiv e func -
tion o f prices . Sinc e unde r socialis m th e mean s o f produc -
tion an d natura l resource s ar e publicl y owned , th e distrib -
utive functio n i s greatly restricted , wherea s a  private-propert y 
system use s price s i n varyin g degree s fo r bot h purposes . 
Which o f thes e system s an d th e man y intermediat e form s 
most full y answer s t o th e requirement s o f justice cannot , I 
think, b e determine d i n advance . Ther e i s presumabl y n o 
general answe r t o thi s question , sinc e i t depend s i n larg e 
part upo n th e traditions , institution s an d socia l force s o f 
each country , an d it s particula r historica l circumstances . 
The theor y o f justice doe s no t includ e thes e matters. 1 

Research fo r thi s chapter wa s conducted durin g a  perio d o f residenc e a s Distin -
guished Researc h Fello w a t th e Socia l Philosoph y an d Polic y Center , Bowlin g 
Green Stat e University . I  a m indebte d t o th e Cente r an d it s Director s fo r th e 
support the y hav e give n t o m y researc h o n thes e questions . 



14 JOHN GRA Y 

Here Rawl s make s tw o majo r claims . First , tha t private-prop -
erty an d socialis t regime s ar e bot h boun d t o adop t marke t pric -
ing a s a  centrall y importan t allocativ e institution . Fo r thi s rea -
son, i t canno t b e th e presenc e o r absenc e o f market s tha t decide s 
whether a n economi c syste m b e classifie d a s capitalis t o r social -
ist. Nor , again , ca n i t b e th e cas e tha t i t i s an assessmen t o f th e 
market i n term s o f efficienc y an d justice tha t settle s th e norma -
tive issu e betwee n capitalis m an d socialism . Her e Rawl s depart s 
radically fro m a  traditiona l understandin g o f th e debat e be -
tween exponent s o f capitalis t an d socialis t economi c systems . 
Marxism condemn s marke t institution s a s inherentl y exploita -
tive an d chaotic . I n Austria n tradition s th e Marxia n projec t o f 
suppressing o r transcendin g marke t institution s i s condemne d 
as leadin g t o calculationa l chao s an d a  syste m i n whic h labo r 
and capita l alik e ar e subjec t t o politica l exploitation. 2 Rawls' s 
first claim , then , i s tha t sinc e marke t institution s figure  promi -
nently i n bot h socialis t an d privat e propert y regimes , th e issu e 
between the m canno t b e resolve d b y a  judgment o n th e merit s 
of marke t institutions . 

Rawls's secon d clai m i s tha t justice i s neutra l a s t o th e choic e 
between capitalis t an d socialis t regimes . Wherea s element s o f 
the theor y o f justic e may , indeed , infor m ou r assessmen t o f 
rival economi c systems , i t cannot dictat e whic h i s to be adopted . 
The subjec t matte r o f justice , fo r Rawls , i s no t th e choic e o f 
economic system , bu t rathe r th e socia l distributio n o f primar y 
goods. 

I ai m t o challeng e bot h o f thes e claims . A s agains t Rawls , 1 
wish t o reasser t th e traditiona l understandin g o f th e issu e be -
tween capitalis t an d socialis t regimes . I  wil l submi t tha t a n as -
sessment o f th e merit s o f marke t institutions—a n assessmen t a s 
much i n term s o f thei r justice a s o f thei r efficiency—i s centra l 
to th e appraisa l o f alternativ e economi c systems . I  wil l d o this , 
in part , b y criticizin g th e typ e o f marke t socialis m tha t I  tak e t o 
be implici t i n Rawls' s clai m tha t marke t allocatio n mechanism s 
are presen t i n bot h capitalis t an d socialis t systems , arguin g tha t 
market socialis m i s a  hybri d tha t i s morall y indefensibl e an d 
practically unstable . M y principa l argumen t i s that , becaus e 
market socialis m lack s a  marke t fo r capital , i t i s vulnerabl e t o 
most o f th e mora l an d practica l criticism s tha t hav e bee n lev -
elled agains t comman d economies . I n th e rea l world , marke t 
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socialist institution s hav e a n inheren t propensit y t o mutat e int o 
market capitalis m o r els e to degenerate int o a socialist comman d 
economy. I t is , for thi s reason , a n illusio n t o conceive o f marke t 
socialism a s a viable tertium quid between capitalis m an d socialism . 

My secon d argumen t agains t Rawl s i s mor e fundamental . I 
shall argu e tha t justic e canno t b e silen t o r neutra l a s t o th e 
choice o f economi c system . Fo r us , th e contractaria n metho d 
yields a  definit e result , namel y tha t justice enjoin s a n economi c 
system encompassin g bot h privat e propert y an d marke t free -
doms. I  argu e this , despit e th e fac t tha t contractaria n metho d 
cannot i n genera l yiel d result s wit h th e sor t o f determinac y tha t 
Rawls expects . 

Beside defendin g thes e substantiv e claims , I  hop e t o advanc e 
understanding o f the scope and limit s of the contractarian metho d 
itself. A s w e know , Rawls' s ow n conceptio n o f tha t appear s t o 
have shifte d i n hi s recen t work . I  wil l try t o specify whic h o f th e 
conceptions of contractarian metho d adumbrate d i n hi s writing s 
is mos t consisten t wit h th e spiri t o f hi s lates t work . Further , I 
will compar e an d contras t th e variou s conception s o f th e con -
tract metho d t o b e foun d i n Rawls' s wor k wit h others , suc h a s 
those o f Davi d Gauthie r an d Jame s Buchanan . Mos t radically , 
however, m y large r goa l i n th e section s o f th e chapte r con -
cerned wit h th e methodologica l conten t o f th e variou s contrac -
tarian approache s i s to say something abou t th e scop e and limit s 
of politica l philosoph y itself . Her e I  wil l ai m t o counterpoin t 
Rawls's view , in whic h politica l philosoph y ma y hav e a  construc -
tive rol e whil e ye t distancing itsel f fro m fundamenta l questions , 
with tw o other views—th e view , found i n Wittgenstein , Oakesh -
ott an d Rorty , tha t philosoph y ma y illuminat e bu t canno t oth -
erwise chang e practice , an d th e view , whic h I  hol d myself , tha t 
philosophy ma y b e subversiv e o f practic e withou t thereb y 
founding on e se t o f practice s o r groundin g an y singl e for m o f 
life. Thoug h I  canno t her e giv e anythin g lik e a  satisfactor y de -
fence o f thi s las t positio n i n philosophica l method , a  numbe r o f 
arguments i n it s suppor t ar e suggeste d b y th e immanen t criti -
cism I  shal l develo p o f th e late r wor k o f Rawls . M y argumen t 
has, on th e whole , th e for m o f a n immanen t criticis m o f Rawls' s 
later work . A t th e sam e time , I  shal l sugges t tha t result s closel y 
converging wit h thos e issuin g fro m a n immanen t criticis m o f 
the late r Rawl s ma y b e derived fro m a n externa l perspectiv e o n 
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it tha t treat s th e proposition s o f a  Hobbesia n contractaria n mora l 
and politica l theor y a s being substantiall y true . The resul t o f m y 
inquiry, accordingly , i s the clai m tha t a n immanen t criticis m o f 
Rawls's late r theorizin g support s conclusion s tha t w e have othe r 
reasons t o accept . 

I. T H E CHARACTE R O F CONTRACTARIA N METHO D 

It is common knowledg e that , i n the perio d sinc e the publicatio n 
of A  Theory  of Justice, Rawls' s conceptio n o f philosophica l metho d 
has changed . A t th e sam e time , ther e i s very littl e agreemen t a s 
to ho w radica l thi s shif t ha s been . I n m y ow n view , t o entertai n 
radical methodologica l ruptur e i n Rawls' s though t i s exagger -
ated an d misleading . Fo r example , hi s constructivis m i n mora l 
theory, strongl y emphasize d i n th e late r writings , i s presen t i n 
the mora l epistemolog y o f reflectiv e equilibriu m i n A  Theory  of 
Justice. Here , a s elsewhere i n hi s thought , w e have developmen t 
rather tha n discontinuity . Ther e i s no t muc h basi s i n Rawls' s 
work fo r a  "two Rawlses " thesis o n th e line s advanced i n respec t 
of Mar x o r Mill. 3 Neither ca n importan t discontinuitie s i n Rawls' s 
work b e denied . 

A strikin g featur e o f A  Theory  of Justice i s the Kantia n univer -
sality o f applicatio n attribute d b y hi m t o th e theor y and , thereby , 
to the principle s tha t th e theor y o f justice yields . On an y natura l 
interpretation, Rawl s i n A  Theory  of  Justice i s concerne d t o de -
fend an d justif y principle s whos e rang e o f applicatio n extend s 
to al l mankind . Th e basi s fro m whic h th e principle s o f justic e 
are derive d i n Rawls' s boo k i s a conception o f rationa l choic e b y 
autonomous agent s i n a  hypothetica l circumstanc e o f fai r equal -
ity. I t i s clear tha t th e conception i s intended b y Rawl s to expres s 
the requirement s o f huma n mora l personalit y an d tha t i t i s no t 
conceived b y hi m merel y a s a  distillat e o f a  particula r cultura l 
tradition. Th e shif t i n Rawls' s philosophica l metho d occur s a t 
several levels . I t i s apparent , i n th e first  case , i n hi s accoun t o f 
the goals  of th e theor y o f justice. Rawl s tells us tha t "sinc e justice 
as fairnes s i s intende d a s a  politica l conceptio n o f justice fo r a 
democratic society , i t trie s t o dra w solel y o n intuitiv e idea s tha t 
are embedde d i n th e politica l institution s o f a  constitutiona l 
democratic regim e an d th e publi c tradition s o f thei r interpreta -
tion. Justice a s fairnes s i s a  politica l conceptio n i n par t becaus e 
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it start s fro m withi n a  certai n politica l tradition." 4 Late r Rawl s 
refers t o justice a s fairnes s a s "a reasonabl y systemati c an d prac -
tical conception o f justice fo r a  constitutional democracy." 5 Th e 
goal o f th e theor y o f justice, then , i s restricted t o tha t o f provid -
ing a  systematic se t o f practicabl e principle s o f justice fo r societ -
ies whose historica l tradition s ar e thos e o f constitutiona l democ -
racy. Further , th e basis  of th e theor y o f justice i s i n th e politica l 
tradition o f thos e societies . Thi s i s t o sa y tha t th e essentia l ele -
ments o f justice a s fairnes s ar e no w understoo d a s distillation s 
of thos e specifi c traditions . Thu s th e primar y goods , fo r ex -
ample, ar e no t specifie d primaril y b y any se t o f anthropologica l 
or sociologica l conjectures : the y ar e normativ e constructions , 
derivations fro m a  conceptio n o f th e perso n tha t i s itsel f a 
practical notion . So , "the accoun t o f wha t I  have called 'primar y 
goods' i s revise d s o tha t i t clearl y depend s o n a  particula r con -
ception o f person s an d thei r high-orde r interests ; henc e thi s 
account i s no t a  purel y psychological , sociologica l o r historica l 
thesis. .  . .  There i s throughout . . . a  mor e explici t emphasi s o n 
the rol e o f a  conceptio n o f th e perso n a s wel l a s th e ide a tha t 
the justificatio n o f a  conceptio n o f justic e i s a  practica l socia l 
task rathe r tha n a n epistemologica l o r metaphysica l problem." 6 

Two fundamentall y importan t these s ar e advance d here . First , 
the thesi s tha t th e tas k o f a  theor y o f justice, a s presumabl y o f 
political philosoph y a s a  whole , i s a practica l task—tha t o f con -
structing principle s o f socia l cooperation . Bu t second , th e ke y 
notions o f justic e an d fairnes s ar e themselve s understoo d a s 
practical construction s fro m element s o f th e historica l tradition s 
of constitutiona l democracies . I t mus t b e eviden t tha t th e Kan -
tian idea l o f universalit y ha s bee n relinquishe d and , likewis e 
and a s a  consequence , th e conceptio n o f politica l philosoph y a s 
a for m o f inquir y whos e telos  is the discover y o r formulatio n o f 
principles o r conception s applicabl e t o al l huma n societie s ha s 
likewise bee n abandoned . Thi s i s no t t o sa y tha t Rawls' s meth -
odological shif t i s a  tur n t o relativis m or , stil l less , tha t i t ex -
presses th e thesi s tha t philosophica l question s ar e unanswerabl e 
or misconceived . For , despit e hi s avowed debt s t o Dewey , Rawl s 
is not advancin g an y sor t o f relativis m o r pragmatis m i n philos -
ophy, s o tha t th e practica l interpretatio n o f justice a s fairnes s 
that Rawl s advance s i n n o wa y associate s hi s vie w o f philosoph y 
with tha t o f Rorty , fo r example . Rawls' s methodologica l shif t is , 
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at bottom , a  shif t t o a  positio n i n whic h politica l philosoph y i s 
separated fro m othe r area s o f philosoph y i n suc h a  wa y tha t it s 
progress doe s no t wai t o n progres s o n centra l question s in , say , 
epistemology, metaphysics , o r th e philosoph y o f mind . I t i s thi s 
project o f disseveration , an d no t an y doctrin e o f relativism , tha t 
animates Rawls' s mos t recen t work . Politica l philosoph y is , if no t 
metaphysically neutral , the n a t leas t metaphysicall y uncommit -
ted. A s Rawls puts it : 

As a  devic e o f representatio n th e origina l positio n i s likel y 
to see m somewha t abstrac t an d henc e ope n t o misunder -
standing. Th e descriptio n o f th e partie s ma y see m t o pre -
suppose som e metaphysica l conceptio n o f th e person , fo r 
example, tha t th e essentia l natur e o f person s i s indepen -
dent o f an d prio r t o thei r contingen t attributes , includin g 
their final  end s an d attachment s and , indeed , thei r charac -
ter a s a  whole . Bu t thi s i s a n illusio n cause d b y no t seein g 
the origina l positio n a s a  device o f representation . Th e vei l 
of ignoranc e .  . . has n o metaphysica l implication s concern -
ing th e natur e o f th e self ; i t doe s no t impl y tha t th e sel f i s 
ontologically prio r t o th e fact s abou t person s tha t th e par -
ties ar e exclude d fro m knowing . W e can , a s i t were , ente r 
this positio n an y tim e b y reasonin g fo r principle s o f justice 
in accordanc e wit h th e enumerate d restrictions . When , i n 
this way , w e simulat e bein g i n thi s position , ou r reasonin g 
no mor e commit s u s t o a  metaphysica l doctrin e abou t th e 
nature o f th e sel f tha n ou r playin g a  gam e lik e Monopol y 
commits u s t o thinkin g tha t w e ar e landlord s engage d i n a 
desperate rivalry , winne r tak e all. 7 

The contras t betwee n Rawls' s positio n an d tha t of , say , Rorty , 
should no w b e clear . I t i s no t tha t Rawls , i n antiphilosophica l 
spirit, i s claimin g tha t fundamenta l metaphysica l question s ar e 
rationally undecidable : h e i s leaving open th e possibilit y o f thei r 
resolution. No r i s he claiming , i n relativisti c fashion , tha t philos -
ophy canno t hel p operating withi n th e postulate s o f a  particula r 
culture, epoch , o r worldview . Instead , hi s argumen t i s that , 
since th e tas k o f politica l philosoph y i s a practica l task—tha t o f 
securing agreemen t o n basi c principle s o f socia l cooperatio n — 
it ca n an d ough t t o procee d independentl y o f controversia l 
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commitments i n othe r area s o f philosophica l inquiry . I t does so , 
when it s ke y conceptions—conception s o f th e primar y good s 
and o f th e person , fo r example—ar e conceive d a s bein g them -
selves practica l notions , construction s o f th e understandin g fro m 
elements i n ou r mora l an d politica l tradition . Again : 

the ai m o f justic e a s fairnes s a s a  politica l conceptio n i s 
practical, an d no t metaphysica l o r epistemological . Tha t is , 
it present s itsel f no t a s a  conceptio n o f justice tha t i s true , 
but on e tha t ca n serv e a s a  basi s o f informe d an d willin g 
political agreemen t betwee n citizen s viewe d a s fre e an d 
equal persons . .  . .  To secur e thi s agreemen t w e try , s o fa r 
as w e can , t o avoi d dispute d philosophical , a s wel l a s dis -
puted mora l an d religious , questions . W e d o this , no t be -
cause thes e question s ar e unimportan t o r regarde d wit h 
indifference, bu t becaus e w e think the m to o importan t an d 
recognize tha t ther e i s n o wa y t o resolv e the m politically . 
Thus, justic e a s fairnes s deliberatel y stay s o n th e surface , 
philosophically speaking. 8 

The motivatio n fo r th e metho d o f avoidanc e o f philosophica l 
controversy i n th e theor y o f justice is , then , a  practica l motive , 
and no t a  philosophica l one . I t i s a motiv e roote d i n th e histor y 
of Wester n societie s a t leas t sinc e th e Reformation . Rawl s says , 
"Philosophy a s the searc h fo r trut h abou t a n independen t meta -
physical an d mora l orde r cannot , I  believe , provid e a  workabl e 
and share d basi s fo r a  politica l conceptio n o f justice i n a  demo -
cratic society." 9 Rawls' s methodologica l position , then , i s not th e 
antiphilosophical one , perhap s foun d i n Rorty , whic h view s 
philosophical question s a s unanswerabl e o r wrongl y pose d (an d 
not a s merel y practicall y intractabl e an d politicall y irresolvable) . 
It i s instea d t o b e contraste d wit h th e antiphilosophica l view , 
because i t comprehend s n o doctrin e abou t philosophy . I t i s a 
thesis o f th e independenc e o f politica l philosoph y fro m th e res t 
of philosophy . Politica l philosophy , a t an y rate , i s a n effor t a t 
finding a  basi s o f agreemen t an d no t a  searc h fo r truth . On e 
may eve n say , no t withou t a  hin t o f paradox , tha t politica l 
philosophy encapsulate s a  contractarian vie w of truth . 

Another wa y o f framin g th e distinctivel y practica l characte r 
of justice a s fairnes s i s by contrastin g i t wit h othe r libera l theo -
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ries. Tha t Rawls' s i s a libera l theor y i s evident i n an y manne r o f 
ways, bu t a t th e simples t i t i s liberal i n tha t i t i s a response t o the 
liberal problem—the proble m o f finding  fai r term s o f peacefu l 
coexistence amon g person s wit h differen t conception s o f th e 
good. Rawls' s liberalis m differ s fro m tha t o f Kan t o r Mill , fo r 
example, precisel y becaus e o f it s insulatio n fro m metaphysica l 
commitments an d comprehensiv e mora l doctrines . Unlik e Kant' s 
or Mill's , Rawls' s liberalis m doe s no t res t upo n (thoug h i t aim s 
to encompass ) mora l ideal s o f individualit y an d autonomy , wit h 
their stron g metaphysica l presuppositions . Th e detachmen t o f 
justice a s fairnes s fro m suc h doctrine s an d presupposition s is , 
once again , motivate d b y practica l consideration s roote d i n ou r 
history. Politica l philosoph y mus t tak e a s it s poin t o f departur e 
the brut e historica l fac t o f riva l mora l outlook s an d philosophi -
cal viewpoint s i n ou r society . Thi s fac t disqualifie s fro m seriou s 
consideration an y politica l position , includin g tha t adopte d i n 
many libera l theories , tha t trie s t o argu e awa y thes e intractabl e 
differences an d whic h postulate s agreemen t o r convergenc e 
where non e exists. 10 

Rawls's varian t o f contractaria n metho d ha s clea r advantage s 
over others . I t seem s superio r t o Gauthier' s version , whic h (de -
spite it s man y importan t achievement s i n developin g th e con -
tractarian project ) i s burdened b y a  conception o f practica l rea -
soning a s maximizatio n whos e rational e i s obscure , an d whic h 
sets itsel f th e heroi c tas k o f givin g moralit y itsel f a  contractaria n 
reconstruction. Rawls' s position i n contractarian metho d i s pref -
erable becaus e i t acknowledge s explicitl y th e statu s o f th e ke y 
notions o f hi s theor y a s practical an d normativ e constructions . I 
will refe r i n th e las t sectio n t o th e relation s betwee n suc h con -
structions an d th e empirica l o r anthropologica l proposition s 
that the y stan d upo n o r presuppose . A t thi s stage , I  wis h t o 
argue onl y tha t th e metho d o f constructio n o f th e ke y term s i n 
contract theor y appear s t o hav e significan t advantage s ove r a 
method i n whic h the y ar e treate d i n quasi-naturalisti c (bu t hardl y 
realistic)11 fashion . Further , Rawls' s metho d ha s a  rea l advan -
tage ove r Gauthier' s inasmuc h a s it s goa l i s th e contractaria n 
reconstruction, no t o f morality , bu t of  political  justice. I t seem s 
inherently improbabl e tha t a  contractarian analysi s ca n b e give n 
of th e whol e o f mora l life , an d th e conceptio n o f philosophica l 
inquiry a s having a  practical character—as consistin g i n a searc h 
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for agreement—ha s it s clearest applicatio n i n political , no t moral , 
philosophy. 

The questio n remains : notwithstandin g it s advantage s ove r 
other contractaria n methods , ca n th e purel y practica l characte r 
of Rawls' s versio n b e sustained ? Havin g distinguishe d Rawls' s 
theory fro m a  genera l antiphilosophica l doctrine , an d havin g 
pointed t o it s advantage s ove r othe r variant s o f contractarian -
ism, w e ma y nevertheles s sugges t a t leas t tw o way s i n whic h th e 
purely practica l characte r o f hi s theor y ma y b e compromised . 
In th e firs t place , despit e hi s intentions , Rawls' s metho d o f 
avoidance ma y itsel f invok e substantiv e philosophica l doctrine s 
and, fo r tha t reason , prov e self-defeating . Consider , i n thi s 
connection, hi s statemen t o f "th e requirement s o f a  workabl e 
conception o f politica l justice": "Suc h a  conception, " h e tell s us , 
"must allo w fo r a  diversit y o f doctrine s an d th e pluralit y o f 
conflicting, an d indee d incommensurable , conception s o f th e 
good affirme d b y th e member s o f existin g democrati c societ -
ies."12 Thi s statemen t goe s beyon d a  shee r repor t o f th e brut e 
historical fac t o f intractabl e evaluativ e disagreemen t t o affir m 
the rationa l incommensurabilit y o f th e value s expresse d i n th e 
various mora l outlook s tha t th e democrati c societie s compre -
hend. I t affirm s a  thesi s o f value-pluralis m aki n t o tha t de -
fended b y Si r Isaia h Berlin . I t i s a straightforwardl y philosoph -
ical thesis , and th e metho d o f avoidanc e wil l hav e a  self-defeatin g 
effect i f i t depend s upo n (o r presupposes ) it . Suc h a n assertio n 
of value-incommensurabilit y appear s t o involv e just th e sor t o f 
definite positio n i n mora l epistemolog y tha t Rawl s seek s t o cir -
cumvent whe n h e tell s u s tha t "i n wha t I  hav e calle d 'Kantia n 
constructivism,' w e tr y t o avoi d th e proble m o f trut h an d th e 
controversy betwee n realis m an d subjectivis m abou t th e statu s 
of mora l an d politica l values. " , 3 

Again, Rawls' s conceptio n o f th e perso n i s a  practica l an d 
political, tha t i s to say , a  normativ e conception . H e contrast s it , 
in hi s lecture s o n Kantia n constructivism , wit h a  theor y o f hu -
man nature : "th e conceptio n o f a  well-ordered society . Lik e an y 
other ideal , i t must b e possibl e fo r peopl e t o honor i t sufficientl y 
closely and henc e th e feasibl e ideal s o f th e perso n ar e limite d b y 
the capacitie s o f huma n natur e an d th e requirement s o f socia l 
life. To thi s extent suc h a n idea l presuppose s a  theory o f huma n 
nature, an d socia l theor y generally , bu t th e tas k o f a  mora l 
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doctrine i s t o specif y a n appropriat e conceptio n o f th e perso n 
that genera l fact s abou t huma n natur e allow." 14 Her e th e rela -
tion betwee n th e conceptio n o f th e perso n an d th e theor y o f 
human natur e i s one o f compatibility. Bu t i t has no t bee n show n 
that th e theor y o f huma n natur e i s itself metaphysicall y uncom -
mitted. Recen t controvers y i n sociobiology , perhaps, 15 suggest s 
that competitio n amon g theorie s o f huma n natur e i s not merel y 
a competitio n amon g riva l empirica l conjectures , bu t als o amon g 
incompatible metaphysica l an d epistemologica l views . Insofar , 
then, a s the conceptio n o f th e perso n mus t b e compatible wit h a 
theory o f huma n natur e whic h ma y itsel f incorporat e substan -
tive metaphysica l element s an d presuppos e position s i n othe r 
areas o f philosophy , adoptin g th e conceptio n o f th e perso n wil l 
entail adoptin g o r endorsin g substantiv e position s i n philosoph -
ical inquiry . I f thi s i s so, the metho d o f avoidanc e wil l fail . 

My aim her e i s not t o settl e decisivel y whethe r th e metho d o f 
avoidance i s ultimatel y viable . I  wil l i n th e las t sectio n conside r 
how th e Rawlsia n metho d o f avoidanc e compare s wit h othe r 
recent position s i n philosophica l method . S o far , I  hav e trie d 
only t o characteriz e Rawls' s metho d justly , an d t o voic e a  fe w 
suspicions a s t o it s viability . I  hav e don e s o a s a  prelud e t o th e 
first mai n substantiv e par t o f m y argument , i n whic h I  conside r 
the bearin g o f Rawls' s late r methodologica l positio n o n th e con -
tent o f hi s theory . Throughou t I  assume th e substantia l correct -
ness o f th e historicis t o r contextualizin g mov e i n Rawls' s late r 
work. I  am presupposing , bu t no t arguin g for , th e vie w tha t th e 
move awa y fro m a  politica l philosoph y wit h universalis t preten -
sions i s a  desirable , o r a t an y rat e a n inevitabl e move . T o thi s 
extent m y criticis m o f Rawl s i s an immanen t one. 16 I  wil l i n th e 
last sectio n conside r whethe r a  metho d i n politica l philosoph y 
that explicitl y acknowledge s th e culture-specificit y o f it s postu -
lates ma y nonetheles s mak e som e universa l claims . A t thi s stag e 
I wis h t o procee d b y asking : Ho w doe s Rawls' s methodologica l 
shift t o a  strateg y o f avoidanc e affec t th e politica l substanc e o f 
justice a s fairness ? 

II. POST-KANTIA N METHODOLOG Y AN D TH E 
SUBSTANCE O F JUSTIC E 

Recall tha t th e methodologica l shif t i n Rawls' s late r wor k i s a 
shift fro m Kantia n universalit y t o Deweya n an d perhap s Hege -
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lian historicity . I t i s a shif t t o culture-specificity inasmuc h a s th e 
subject matte r o f justice a s fairnes s i s a  distillatio n o f th e civi c 
cultures an d politica l tradition s o f Wester n constitutiona l de -
mocracies. Th e theor y i s contextualize d i n anothe r sens e inas -
much a s it s applicatio n i s restricted no t onl y t o a  give n cultura l 
tradition, bu t als o t o a  definit e momen t withi n it . Th e momen t 
in whic h th e theor y applie s t o th e Wester n cultura l traditio n i s 
specified b y reference t o such crucia l event s as the Reformation , 
and th e consequen t establishmen t o f toleratio n i n religio n an d 
personal morality , an d b y referenc e t o th e emergenc e o f th e 
institutions o f constitutional democracy. 17 I n general , th e theor y 
is contextualized i n it s application t o Western cultura l tradition s 
by reference t o tha t momen t i n th e histor y o f ou r culture , sinc e 
which w e hav e witnesse d th e proliferatio n o f incommensurabl e 
value-perspectives an d worldviews . Indeed , on e ma y eve n sa y 
that, abstracte d fro m thi s momen t i n th e developmen t o f ou r 
tradition, th e centra l proble m o f th e theor y o f justice—th e 
liberal problem of establishing fai r principle s o f socia l cooperatio n 
among person s havin g incompatibl e an d incommensurabl e con -
ceptions o f th e good—doe s no t exist . 

We ca n se e ho w thi s contextualizatio n affect s th e politica l 
substance o f th e theor y o f justice b y considerin g tw o attribute s 
of Rawls' s conceptio n o f justice—that th e principle s i t yields b e 
fully determinate , an d tha t the y b e fixed.  A s Rawl s present s hi s 
project i n hi s book, h e demand s o f th e proble m o f choic e i n th e 
original positio n tha t i t b e solve d b y uniquely determinat e prin -
ciples that , onc e chosen , ar e fixed  forever . Conside r hi s accoun t 
of th e basi c liberties . The theor y o f th e basi c libertie s wa s devel -
oped b y Rawl s partl y i n respons e t o question s abou t th e deter -
minacy o f "th e greate r liberty " raise d i n criticis m o f hi s book b y 
H. L . A . Hart. 18 Suc h questions , whic h I  hav e considere d a t 
length i n th e contex t o f a n assessmen t o f th e coherenc e o f 
Rawlsian (an d other ) liberalism, 19 focu s o n th e fac t tha t compar -
ative o r on-balanc e judgments abou t libert y appea r t o presup -
pose ranking s o f th e worth , value , o r importanc e o f th e differ -
ent libertie s tha t ar e bein g aggregated . Thes e rankings , however , 
themselves appea r t o encompass controversia l judgments abou t 
the worthwhilenes s o f differen t form s o f lif e o f precisel y th e 
sort tha t Rawls—lik e othe r "neutralist" 20 liberals , suc h a s Ack -
erman an d Dworkin—seek s t o extrud e fro m th e theor y o f jus -
tice. I n othe r words , fo r Dworkin , a s fo r othe r liberal s i n a 
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Kantian neutralis t tradition , principle s o f justice mus t no t dis -
criminate amon g differen t conception s o f th e good , i f the y ar e 
to figure  a s candidate s fo r th e solutio n o f th e libera l problem . 
The difficult y fo r suc h neutralis t liberalis m i s considerable , then , 
if comparativ e judgments abou t liberty—judgment s o f th e sor t 
needed fo r th e coherenc e an d applicabilit y o f a  Greates t Equa l 
Liberty Principle—tur n ou t t o hing e upo n controversia l evalu -
ations o f th e contributio n mad e b y exercise o f th e variou s liber -
ties to the promotio n o f specifi c conception s o f th e good . 

The proble m ha s a  revers e side . If , i n orde r t o avoi d depen -
dency o n controversia l judgments , w e eliminat e the m fro m as -
sessments o f on-balanc e liberty , w e fac e a  problem of determinacy 
in a  star k form . W e wil l hav e n o way , i n man y importan t har d 
cases, to make judgments abou t th e greates t liberty . Fo r libertie s 
are no t physica l behaviors , an d canno t b e individuate d excep t 
by referenc e t o conventional , an d i n par t normative , standards . 
Without controversia l standard s o f th e choiceworthines s o f dif -
ferent option s an d lives , we cannot eve n coun t liberties , stil l les s 
weigh them . Principle s lik e th e Greates t Equa l Libert y Principl e 
fail the n fo r th e reaso n tha t the y lack determinate content . The y 
escape bein g dependen t o n controversia l judgment s abou t th e 
good onl y a t th e cos t of bein g empty . 

It i s a s a  solutio n t o thi s difficult y tha t Rawl s ha s develope d 
the theor y o f th e basi c liberties , whic h aim s t o circumven t th e 
necessity fo r on-balanc e assessments . I  am les s concerned a t thi s 
point wit h th e adequac y o f Rawls' s solutio n tha n I  a m wit h hi s 
view o f th e necessar y conditio n o f suc h a  solution—tha t i t yiel d 
a uniquel y determinat e se t of basi c libertie s that , onc e specified , 
is fixed  forever . Thi s requiremen t make s sense , perhaps , i n a 
theory committed—a s A  Theory  of Justice was—t o Kantia n uni -
versality i n respec t o f th e principle s o f justice. I f th e theor y o f 
justice i s culture-blind, founde d o n th e requirement s o f generi c 
human rationalit y an d mora l personality , i t is natural t o suppos e 
that th e principle s o f justic e wil l b e on e an d th e sam e fo r al l 
human beings. 21 Whe n justic e i s contextualize d an d restricte d 
in it s application t o a  particula r momen t i n th e developmen t o f 
a specia l cultura l tradition , th e rational e fo r th e requirement s 
of fixity  an d determinac y disappears . Tak e no w th e require -
ment o f fixity.  Thi s make s sens e withi n th e term s o f a  Kantia n 
account o f th e power s o f practica l reasoning , i n whic h i t i s 
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supposed tha t autonomou s reasoner s ca n arriv e a t maxim s fo r 
all rationa l agents . Whe n thi s Kantia n vie w i s abandoned , o r 
subjected t o drastic qualificatio n o n Hegelia n o r Deweya n lines , 
there seem s n o basi s fo r demanding , o r expecting , fixity  i n 
regard t o the basi c liberties . Ho w coul d a  varian t o f th e contrac -
tarian metho d tha t ha s a s it s subject matte r th e distille d deliver -
ances o f a  changeabl e historica l traditio n yiel d principle s that , 
once arrive d at , ar e timeless ? I t woul d see m mor e natura l t o 
suppose tha t th e se t o f basi c libertie s change s a s th e traditio n 
that i s it s basi s changes . I n othe r words , i t i s har d t o se e ho w 
something a s pre-eminentl y mutabl e a s a  politica l traditio n coul d 
support fixity  i n th e lis t of basi c liberties . 

I hav e elsewhere 22 argue d i n criticis m o f Rawls' s accoun t o f 
the basi c libertie s tha t i t hypostatize s element s o f th e Wester n 
individualist tradition—i n particular , element s havin g t o d o wit h 
political equalit y an d democrati c participation—tha t ar e recen t 
and, arguably , periphera l feature s o f it . I  argued tha t th e polit -
ical libertie s are t o be include d i n th e se t of basi c libertie s if , an d 
only if , th e accoun t o f th e Wester n individualis t traditio n i s 
confined t o the histor y o f th e pas t century , i n whic h th e classica l 
liberal deman d fo r constitutionalis m an d equa l libert y befor e 
the la w ha s bee n supplemented , an d i n som e measur e sup -
planted, b y revisionar y libera l demand s fo r democrati c equal -
ity.23 I n th e sam e paper , I  argued fo r th e inclusio n o f economi c 
liberties (tha t i s t o say , libertie s i n th e privat e ownershi p o f th e 
means o f production ) i n th e se t o f basi c liberties . I  d o no t wan t 
here t o argu e fo r a  substantivel y differen t lis t o f basi c liberties , 
since I  wil l addres s th e questio n o f th e plac e o f economi c liber -
ties injustic e i n th e nex t section . M y poin t i s instea d th e meth -
odological on e that , give n th e historicis t tur n o f Rawls' s late r 
thought, th e clas s o f basi c libertie s wil l var y a t differen t mo -
ments i n th e developmen t o f th e Wester n politica l tradition , s o 
that, a s technolog y develops , socia l an d economi c condition s 
alter, an d th e mora l an d intellectua l lif e o f ou r cultur e changes , 
the contractaria n metho d wil l yiel d a  variabl e se t o f basi c liber -
ties. Thi s wil l b e so , eve n i f w e accep t tha t withi n a  contrac t 
theory suc h a s Rawls' s th e choic e o f principle s i n th e origina l 
position i s boun d alway s t o hav e a  certai n finality. I t wil l hav e a 
character o f finality  wheneve r w e enter th e original positio n an d 
deliberate therein . Wha t i s objectionabl e i n Rawls' s metho d i s 
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not th e finality  o f it s results , bu t rathe r hi s failur e t o recogniz e 
that different  result s wil l emerge fro m th e metho d a s it is applied 
at differen t movement s i n ou r historica l tradition . Rawl s fails , 
in short , t o justify th e mov e fro m finality  t o fixity  i n th e deliver -
ances o f th e method . Ther e i s a  contras t her e betwee n Rawls' s 
requirement o f fixity  i n th e basi c liberties , fo r example , an d th e 
less conservativ e perspectiv e o f othe r contemporar y libera l 
thinkers, suc h a s Hayek , wh o argue s explicitl y tha t th e basi c 
liberties chang e a s socia l an d economi c condition s change , an d 
are, i n fact , neve r exhaustivel y denumerable . 

Consider, next , Rawls' s othe r criterio n o f adequac y fo r a  so -
lution t o th e proble m o f choic e i n contractaria n method , tha t i t 
yield a  highly , i f no t uniquel y determinat e se t o f principles . I f 
we hav e reaso n t o thin k tha t th e metho d shoul d yiel d differen t 
results a s i t applie s t o differen t moment s i n ou r cultura l an d 
political tradition , wh y shoul d w e suppos e tha t i t shoul d at  any 
time yield a  uniquel y determinat e se t o f results ? Ther e ar e sev -
eral reason s fo r supposin g otherwise . I t coul d d o so , onl y i f 
there prevaile d i n ou r cultur e a  dee p convergenc e o n funda -
mental politica l ideals , fro m whic h a  uniqu e se t o f principle s 
could b e derived . I t seem s plai n that , even i f deep consensu s o n 
certain question s i n ou r politica l traditio n exists , i t doe s no t 
cover al l questions tha t ma y becom e vita l issues in publi c contro -
versy. Som e question s o f thi s sor t ma y wel l b e rationall y unde -
cidable i n Rawls' s varian t o f th e contrac t approach : th e issu e o f 
abortion libert y ma y b e one . I n short , w e have n o stron g reaso n 
to suppos e a  dee p convergenc e o f mora l tradition s withi n ou r 
civic cultur e o n al l importan t question s havin g t o d o wit h th e 
basic liberties and th e distributio n o f th e primar y goods . 

This first  reaso n fo r refrainin g fro m imposin g a  tes t o f ful l 
determinacy o n th e result s o f th e contractaria n metho d i s ac -
knowledged b y Rawl s himsel f i n hi s recognition 24 tha t Kantia n 
constructivism differ s fro m othe r standpoint s i n mora l theor y 
in tha t i t does no t suppos e al l mora l question s t o b e answerable . 
My poin t i s slightl y different : Onc e th e subjec t matte r o f con -
tractarian choic e ha s bee n contextualized , w e lac k reaso n fo r 
supposing tha t th e politica l traditio n tha t i s its basi s wil l contai n 
resources sufficien t t o settl e al l importan t question s relevan t t o 
the principle s o f justice. A second reaso n i s that th e requiremen t 
of uniqu e determinac y neglect s th e rea l possibilit y tha t severa l 
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principles migh t tie  a s acceptabl e solution s t o th e proble m o f 
contractarian choice . On e wa y o f puttin g thi s i s to sa y th e prin -
ciples o f justice ma y b e underdetermine d b y th e contractaria n 
method onc e tha t ha s bee n historicize d i n th e fashio n o f th e 
later Rawls . No t on e set , bu t severa l set s o f principles , migh t 
present themselve s a s credibl e candidate s fo r solution s t o th e 
problem o f contractaria n choice , and th e metho d woul d the n b e 
itself neutra l betwee n them . Publi c choic e withi n th e rang e o f 
credible principle s woul d the n procee d b y referenc e t o loca l 
circumstances, politica l bargaining , an d practica l politica l rea -
soning. 

Given th e methodologica l shif t i n Rawls' s late r work , th e Kan -
tian requirement s o f determinac y an d fixity  i n respec t o f th e 
principles o f justice ar e indefensibl e an d indee d unreasonable . 
What remains , then , o f th e contrac t method ? An d wha t migh t i t 
still have t o say on centra l question s suc h a s the justice of privat e 
property an d marke t exchange ? Th e contrac t metho d ma y yiel d 
definite result s a t a  particula r momen t i n th e developmen t o f 
our politica l tradition , despit e al l tha t I  hav e argued , inasmuc h 
as i t ma y serv e a s a  filter  fo r principles , b y whic h som e ar e 
decisively rejected . Her e I  woul d wis h t o endors e Scanlon' s 
judgment,25 tha t th e contrac t metho d i s best frame d i n term s o f 
deriving principle s n o on e coul d reasonabl y reject , rathe r tha n 
in th e term s o f principle s al l mus t reasonabl y accept . Th e natu -
ral tendenc y o f Rawls' s later wor k i s in th e direction o f abandon -
ing th e agend a o f determinac y an d fixity  fo r th e result s o f th e 
method tha t h e inherit s fro m hi s book . I t i s to adop t a  humble r 
role fo r th e contractarian method , i n whic h i t has a  less radicall y 
constructive leverag e o n politica l practice . The contrac t metho d 
may eliminate certain solution s of problem s o f liberty an d distri -
bution, bu t i t wil l no t plausibl y issu e i n a  definit e solutio n fo r 
any o f them . 

It wil l b e a  disappointin g upsho t o f th e contrac t metho d i f i t 
had littl e t o sa y o n th e fundamenta l question s o f economi c 
justice. A s agains t thi s possibility , I  wan t t o argu e th e contrac t 
method doe s yiel d a  definit e resul t i n th e are a o f economi c 
justice i n tha t i t endorse s th e institution s o f privat e propert y 
and marke t exchange . I t doe s so , however , b y disqualifyin g 
their socialis t alternative s a s credible answer s t o th e proble m o f 
contractarian choice . Th e institutiona l framewor k thereb y en -
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dorsed b y th e contrac t metho d wil l no t b e specifie d i n al l o f it s 
important features . I t wil l b e a  framework , nevertheless , i n 
which th e centra l institution s o f capitalis t economi c organizatio n 
are clearl y present . 

III. T H E JUSTIC E O F PRIVAT E PROPERT Y AN D 
MARKET EXCHANG E 

We ma y begi n ou r exploratio n b y notin g th e dependenc y o f 
contractarian metho d upo n th e result s o f socia l theory . Centra l 
among th e result s accepte d b y Rawls 26 fo r th e purpos e o f hi s 
theory i s th e indispensabilit y o f marke t mechanism s fo r th e 
efficient allocatio n o f resource s i n comple x moder n economies . 
It i s important t o be clear wha t i s and wha t i s not bein g asserte d 
here. I t i s no t claime d tha t ther e canno t b e economie s i n whic h 
market institution s pla y a  smal l rol e i n th e allocatio n o f re -
sources. The economie s o f primitiv e o r traditiona l cultures , wher e 
technology i s static and preference s ar e slo w to change, wher e a 
general mediu m o f exchange i s barely develope d an d price s ar e 
largely governe d b y convention, ma y b e instance d a t once . Again , 
even i n moder n comple x economies , ther e ar e countles s area s 
of socia l lif e tha t ar e no t regulate d b y marke t mechanisms . 
Aside fro m communes , monasteries , charitabl e institutions , an d 
bureaucracies, ther e i s th e exampl e o f th e famil y o r domesti c 
household, withi n whic h marke t exchang e i s untypical.27 Again , 
all moder n government s ar e involve d i n th e suppl y o f mor e o r 
less publi c goods , whose specia l attribute s exclud e thei r produc -
tion o n th e market . Eve n wher e i t i s dominant , marke t alloca -
tion o f resource s i s never , an d perhap s ca n neve r be , all-perva -
sive. Nevertheless , i t i s a  well-establishe d resul t o f economi c 
theory, ampl y supporte d b y empirica l evidenc e fro m socialis t 
command economies , tha t i n th e absenc e o f marke t pricin g o f 
most factor s o f productio n w e ma y expec t widesprea d waste , 
malinvestment, an d discoordinatio n o f economic activity . 

The logi c of the argument fo r marke t institution s is , however , 
incompletely develope d b y Rawls , and ha s implication s tha t un -
dermine hi s thesi s tha t marke t allocatio n an d socialis t propert y 
institutions ma y coexis t i n marke t socialism . I t i s worth recallin g 
that th e mos t intellectuall y powerfu l cas e agains t centra l eco -
nomic planning , no w widel y accepted 28 bot h i n mainstrea m 
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economics an d i n Marxis t politica l economy , i s tha t develope d 
by Mise s an d Haye k i n thei r controversie s wit h th e socialis t 
economists o f th e thirties . I n it s most fundamenta l aspects, 29 th e 
Mises-Hayek argumen t agains t th e possibilit y o f rationa l eco -
nomic calculatio n unde r socialis m i s a n epistemologica l argu -
ment. I t maintain s tha t th e knowledg e tha t th e publi c authorit y 
needs fo r successfu l economi c plannin g simpl y i s not , an d can -
not b e availabl e t o it . I n part , thi s i s becaus e muc h o f tha t 
knowledge i s loca l knowledge , knowledg e o f specifi c an d ofte n 
fleeting circumstances , whic h woul d b e prohibitivel y costl y t o 
collect an d i n al l likelihoo d date d onc e gathered . Bu t mor e 
fundamentally, muc h o f thi s knowledg e i s not onl y loca l knowl -
edge bu t taci t knowledge—knowledg e embodie d i n skill s an d 
dispositions, store d i n custom s an d practice s an d expresse d i n 
use. If , a s i s likely, 30 par t a t leas t o f thi s practica l knowledg e i s 
inarticulable i n theoretica l o r propositiona l form , ther e wil l b e 
insuperable difficultie s i n th e wa y o f an y centra l authorit y col -
lecting or gatherin g i t and usin g i t fo r plannin g purposes . 

The epistemologica l cas e agains t centra l economi c plannin g 
invokes th e fac t o f th e dispersa l o f knowledg e i n society , it s 
largely practica l character , an d it s consequent irretrievabilit y b y 
central authority . Th e epistemologica l cas e fo r marke t institu -
tions i s as discovery procedure s fo r recoverin g an d utilizin g th e 
dispersed knowledg e scattere d throughou t society . Withou t at -
tempting t o centraliz e suc h disperse d knowledge , marke t insti -
tutions mak e i t availabl e t o societ y i n th e mediu m o f pric e 
information, whic h expresse s an d coordinate s loca l practica l 
knowledge o f th e structur e o f preference s an d relativ e resourc e 
scarcities. Inasmuc h a s i t allows fo r genera l socia l us e o f knowl -
edge tha t woul d otherwis e hav e remaine d loca l an d dispersed , 
the marke t proces s generate s informatio n tha t woul d no t oth -
erwise hav e existe d o f th e preference s an d resource s o f un -
known persons . Th e marke t no t onl y make s bes t us e o f dis -
persed knowledge , i t als o generate s ne w knowledge , o f whic h 
economic agent s ca n the n mak e us e fo r thei r ow n purposes . 
The ide a o f marke t institution s a s epistemi c devices , mecha -
nisms fo r th e generatio n an d transmissio n o f informatio n tha t 
would otherwis e b e availabl e onl y locally , o r no t a t all , i s th e 
central them e o f th e Austria n economists , tha t unti l recentl y 
was los t i n a n Orwellia n memory-hol e becaus e o f it s vicissitude s 
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in th e histor y o f economi c ideas. 31 I t ha s no w bee n recovered , 
partly becaus e o f th e failing s o f dominan t macroeconomi c par -
adigms an d partl y becaus e o f a  growing knowledg e o f th e disas -
trous consequence s o f attempt s a t centra l economi c plannin g i n 
command economies . But , excep t amon g Marxists , wh o remai n 
the mos t historicall y literat e amon g politica l economists , th e 
Austrian argumen t tha t suppressio n o f marke t institution s inex -
orably produce s calculationa l chao s remains unfamilia r t o main -
stream economists , especially i n th e Unite d States . 

How doe s th e calculatio n argumen t (a s th e Austria n argu -
ment ha s com e t o b e called ) bea r upo n th e prospec t fo r marke t 
socialism o f th e sor t envisage d b y Rawls ? A s the Austria n argu -
ment i s state d i n Hayek' s decisiv e paper s o f th e Thirties, 32 i t i s 
successful agains t th e Lange-Lerne r mode l o f socialism i n whic h 
a central plannin g authority simulate s marke t processe s by shadow 
prices. It s relevanc e t o th e ver y differen t marke t socialis m o f 
worker-managed enterprise s (whic h I  take t o be Rawls' s concep -
tion o f it ) should b e n o les s clear. I n thi s model , mos t factor s o f 
production, includin g labo r bu t excludin g capital , ar e subjec t t o 
market pricing . Th e wag e relatio n i s abolished i n tha t al l work -
ers ar e owner-manager s o f socialis t enterprise s tha t compet e 
with eac h othe r fo r markets , bu t worker s ma y no t alienat e thei r 
share i n thei r enterprise , an d investmen t capita l i s obtaine d 
from a  publi c investmen t bank . Wherea s marke t socialis m o n 
this mode l achieve s a  considerabl e measur e o f decentralizatio n 
of economi c decision-making , i t remain s authenticall y socialis t 
(but thoroughl y un-Marxian) 33 i n virtu e o f th e communa l own -
ership and consequen t individua l inalienabilit y o f socialist enter -
prises an d becaus e productiv e capita l i s obtainabl e onl y fro m 
state investmen t banks . Thes e aspect s o f marke t socialis m merel y 
illustrate it s constitutiv e institutiona l features—tha t th e hirin g 
of labo r b y capita l an d th e investmen t o f capita l i n enterprise s 
for th e profi t o f other s apar t fro m thos e wh o wor k i n the m ar e 
forbidden. Capitalist s an d proletarian s are , i n thi s model , abol -
ished an d replace d b y a  singl e clas s o f worker-manager s o f 
enterprises tha t remai n themselve s communall y owned . 

Market socialis m o n thi s model (a n imperfec t varian t o f whic h 
has bee n attempte d i n Yugoslavia) 34 ha s man y incidenta l disad -
vantages. Th e fusio n o f job-holding wit h acces s t o profit s fro m 
capital, whic h i s centra l t o th e system , make s enterprise s reluc -
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tant t o tak e o n ne w worker-cooperators , wh o ten d t o dilut e th e 
share o f profi t fro m capita l availabl e t o eac h existin g worker . 
Newcomers t o th e economy , suc h a s immigrant s o r ne w gener -
ations, ar e likel y t o find  i t difficul t t o obtai n employmen t i n th e 
worker-managed sector , an d hig h level s o f unemploymen t ar e 
likely t o result . Ther e wil l b e a  stron g tendenc y fo r enterprise s 
to be risk-avers e i n thei r researc h an d developmen t policie s an d 
a resultan t lo w leve l o f technologica l innovation s i n th e econ -
omy. Ordinary economi c assumptions , when applie d t o the model , 
produce a  pictur e o f self-manage d firms  behavin g ver y muc h 
like famil y partnership s i n private-propert y regimes , tendin g t o 
be conservativ e i n admittin g newcomers , an d t o functio n b y 
slowly depletin g th e capita l stoc k o f th e enterprise . Thes e theo -
retical result s ar e ampl y confirme d b y th e Yugosla v experienc e 
and shoul d rais e doubt s abou t th e desirabilit y o f marke t social -
ism fro m th e perspective s o f efficienc y an d equity . 

It i s not upo n thes e incidenta l defect s o f marke t socialis m tha t 
I wis h t o focu s here . I  wis h rathe r t o highligh t fundamenta l 
problems i n th e operatio n o f th e mechanism s fo r allocatin g 
capital unde r marke t socialis t institutions . I  hav e note d alread y 
a constitutiv e featur e o f marke t socialism , tha t (privat e owner -
ship o f productiv e capita l bein g prohibited ) al l investmen t capi -
tal othe r tha n tha t lai d asid e b y existin g enterprise s wil l b e 
allocated b y stat e investmen t banks . Th e questio n arises , then , 
How, an d b y wha t criteria , i s thi s investmen t o f capita l t o b e 
made? I t i s clear , i n th e first  place , tha t enterprise s ca n b e 
established, an d fo r tha t matte r woun d up , only b y a decision o f 
a stat e investmen t bank . Th e ban k wil l fo r thi s reaso n hav e a 
decisive effec t o n th e patter n o f economi c activit y i n th e society . 
Its allocativ e decision s wil l nee d t o b e take n wit h th e utmos t 
care. Th e fundamenta l problem s o f th e syste m appea r t o b e 
two. Ther e i s th e technica l o r theoretica l proble m o f decidin g 
upon a  rule , o r se t o f rules , fo r determinin g th e rat e o f retur n 
on capita l len t b y th e stat e bank , an d ther e i s th e politica l o r 
institutional proble m o f keepin g t o suc h rules , i f the y ca n b e 
formulated. Th e first  o f thes e problem s i s commonly neglecte d 
by thos e noneconomist s an d economist s reare d i n a  mathemati -
cal idio m o f genera l equilibriu m analysis , wh o suppos e ther e t o 
be a  simpl e formul a somewher e availabl e whereb y investmen t 
decisions ca n b e mad e almos t mechanically . I  d o no t thin k I 



32 JOHN GRA Y 

exaggerate whe n I  sa y tha t thi s suppositio n i s entirely delusive . 
It neglect s th e subjectiv e characte r o f economi c costs , th e con -
ventional an d variabl e form s o f accountin g systems , an d th e 
purely entrepreneuria l aspect s o f man y investmen t decisions. 35 

Though I  canno t her e sho w thi s t o b e so , I  shal l tak e i t tha t th e 
hope tha t a  stat e investmen t ban k coul d avoi d arbitrarines s i n 
its decisions b y reliance o n a  fixed  rul e i s vain. 

Against m y argument , i t ma y b e objecte d tha t arbitrarines s i s 
not th e onl y alternativ e t o a  fixed  rule . Th e stat e investmen t 
bank coul d b e guided i n it s decisions b y politica l an d normativ e 
principles—principles havin g t o d o wit h th e distributio n o f re -
sources betwee n region s an d industries , wit h cross-generationa l 
justice and s o forth. Thi s rejoinde r ha s the meri t of acknowledg -
ing tha t investmen t polic y i n a  marke t socialis t econom y woul d 
in practic e b e motivate d chiefl y b y politica l considerations . I t 
suggests that , eve n i f a  fixed  rul e fo r investmen t decision s i s no t 
forthcoming, thi s nee d no t concer n u s overmuch , sinc e suc h a 
rule i s neithe r necessar y no r appropriate . Th e institutiona l 
problem wit h relianc e o n normativ e standard s fo r th e allocatio n 
of investmen t capita l is , however , a  fundamenta l one . W e hav e 
no reason whateve r t o suppose tha t a  political institutio n equippe d 
with massiv e discretionar y power s (whic h i s what a  stat e invest -
ment ban k woul d hav e t o be ) woul d b e abl e t o kee p t o an d 
implement th e normativ e standard s b y whic h it s decisions wer e 
supposedly guided . Al l ou r knowledg e o f bureaucracie s sug -
gests tha t th e permanen t official s o f th e stat e ban k woul d b e 
conservative an d risk-avers e i n th e extrem e an d woul d sh y awa y 
from investmen t strategie s involvin g substantia l speculativ e risk s 
even i f these wer e dictate d b y principle s o f justice. 

Again, th e normativ e principle s suppose d t o guid e th e deci -
sions of th e investmen t ban k woul d sometime s conflic t wit h eac h 
other, an d woul d ofte n b e vagu e i n thei r practica l implications . 
Whenever roo m fo r discretio n existed , w e woul d confidentl y 
expect decision s t o be taken b y reference t o the kin d o f interest s 
identified i n governmenta l institution s i n th e literatur e o f th e 
Virginia Publi c Choic e School. 36 Fo r example , larg e existin g 
enterprises wit h politica l clou t woul d b e favore d ove r smal l an d 
struggling ones—an d certainl y ove r enterprise s projecte d bu t 
not ye t i n a  positio n t o lobb y fo r capital . I n thes e circumstances , 
malinvestments woul d b e unlikel y t o b e eliminated , bu t instea d 
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would b e conceale d b y furthe r input s o f capital . Th e pictur e 
derivable fro m theoretica l consideration s o f th e sor t develope d 
by th e Publi c Choic e Schoo l i s tha t o f a  vas t auctio n fo r publi c 
capital, i n whic h successfu l bid s woul d b e mad e primaril y b y 
entrenched enterprise s havin g politica l skill s an d connection s 
and ( a crucia l point ) wit h th e abilit y t o contro l th e flo w o f 
information t o th e centra l allocativ e institutions . (No r i s ther e 
any goo d reaso n t o suppos e tha t institution s providin g fo r th e 
democratic accountabilit y o f th e stat e investmen t bank s woul d 
improve th e situation . Give n th e historica l recor d o f th e inepti -
tude an d corruptio n o f economi c polic y i n democrati c regimes , 
market socialis m migh t wel l b e rendere d les s efficien t an d les s 
equitable b y th e adoptio n o f democrati c procedure s fo r th e 
allocation o f investmen t capital. ) Marke t socialis t institution s 
would no t i n thi s centra l are a o f th e allocatio n o f investmen t 
capital diffe r materiall y fro m comman d economies , wher e al l 
the evidenc e w e hav e support s an d corroborate s th e theoretica l 
expectations o f th e Publi c Choice School . 

Against thi s las t point , i t may b e objected tha t marke t socialis t 
institutions coul d b e decentralize d furthe r tha n i s suggeste d i n 
my mode l o f them . I n particular , i t migh t b e urged , ther e coul d 
be a  pluralit y o f stat e investmen t banks , competin g wit h eac h 
other i n th e suppl y o f capita l just a s th e worker-cooperative s d o 
in th e suppl y o f products . Wha t i s to be said o f suc h a  proposal ? 
On th e positiv e side , i t i s a t leas t possibl e tha t suc h a  syste m o f 
competing stat e investmen t bank s woul d d o fo r th e allocatio n o f 
capital wha t th e syste m o f shado w pricin g i s suppose d t o d o i n 
the Lange-Lerne r mode l fo r th e allocatio n o f resource s othe r 
than capital . I t woul d effectivel y simulat e th e mechanis m fo r 
the eliminatio n o f error s i n capital-allocation tha t exist s unde r a 
system o f privat e ownership , an d t o thi s exten t i t woul d repre -
sent a  marke d improvemen t o n othe r model s o f marke t social -
ism. Agains t thi s proposal , o n th e othe r hand , ther e i s the clai m 
(which I  mak e agains t al l specie s o f marke t socialism ) tha t i t 
occupies a n ultimatel y uninhabitabl e n o man' s lan d betwee n ful l 
liberal ownership an d th e socialis t command economy . Conside r 
the syste m o f competin g stat e investmen t banks . Wher e woul d 
they acquir e thei r initia l lendin g capital , an d ho w woul d the y b e 
wound u p i n th e even t o f insolvency ? I t seem s plai n tha t centra l 
planning o f resourc e allocatio n ha s no t bee n avoide d bu t simpl y 
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pushed on e stag e furthe r back . Lik e th e worker-cooperative s 
themselves, th e stat e investmen t bank s wil l b e dependen t fo r 
their creatio n an d liquidatio n o n centra l politica l authority . I t 
seems plai n that , give n th e similaritie s i n incentiv e structure , al l 
the problem s i n resourc e allocatio n theorize d b y the Publi c Choic e 
School i n bureaucrati c institution s woul d persis t i n a  marke t 
socialist syste m characterize d b y competing investmen t banks . 

It woul d b e possibl e t o circumven t thes e problems , perhaps , 
by conferring o n th e severa l investmen t bank s substantia l prop -
erty right s i n thei r initia l capita l endowmen t an d the n allowin g 
them t o inves t i t at will , at thei r ow n risk , i n th e variou s worker -
cooperatives. T o d o this , however , woul d b e t o abando n nor -
mative criteri a fo r investmen t an d allo w investmen t decision s t o 
be mad e (a s unde r capitalis t institutions ) b y criteria o f expecte d 
profitability. Allowin g fo r marke t allocatio n o f capita l i n thi s 
way amount s t o a  reinventio n o f on e o f th e centra l institution s 
of capitalis t economi c systems . I t i s hard t o see how suc h a  mov e 
could avoi d bringin g abou t a n unravellin g o f th e marke t social -
ist syste m itself . Onc e th e incentiv e structur e o f th e stat e bank s 
is altered s o a s t o b e oriente d towar d maximu m profits , Publi c 
Choice theor y wil l predic t (othe r thing s bein g equal ) tha t profit -
seeking lender s woul d attemp t t o uncove r source s o f profi t i n 
areas o f th e econom y a s ye t subjec t t o regulatio n an d woul d ac t 
in man y instance s a s agent s o f deregulation . Whateve r th e out -
come o f suc h developments , the y introduc e a  profound instabil -
ity int o marke t socialis m a s a  syste m an d generat e dee p doubt s 
as to it s long-term viability. 37 

The theoretica l basi s o f th e Publi c Choic e Schoo l i s i n th e 
proposition tha t huma n actio n i n the politica l dimension i s guided 
by muc h th e sam e interest s an d motivation s tha t gover n eco -
nomic behavior . Thi s assumptio n o f constanc y o f motivatio n 
will be fiercely  conteste d b y normativ e theorists , despite th e fac t 
that i t i s ampl y confirme d b y politica l experience . I  wil l no t 
attempt t o defen d i t here , bu t wil l accoun t i t par t o f tha t socia l 
theory tha t th e covenanter s i n Rawls' s origina l positio n ar e al -
lowed t o know . Onc e thi s ha s bee n done , an d th e result s o f th e 
"calculation debate " are similarly included withi n th e knowledg e 
of th e covenanters , i t i s clear tha t contractaria n metho d canno t 
be neutral , o r silent , i n regar d t o th e choic e o f a n economi c 
system. Fo r th e upsho t o f th e Austria n calculatio n debate , rein -
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forced b y consideration s fro m th e Virgini a Publi c Choic e School , 
is tha t calculationa l chaos—waste , malinvestment , an d discoor -
dination i n th e economy—ca n b e avoided , o r a t an y rat e mini -
mized, onl y i f decision-makin g i s decentralize d t o th e leve l o f 
the individua l throug h th e institutio n o f privat e o r severa l prop -
erty. Then, an d onl y then , i n a  regime i n whic h individual s hav e 
the lega l powe r t o alienat e thei r resource s fro m an y collectiv e 
body t o whic h the y hav e bee n provisionall y entrusted , ca n th e 
local knowledg e tha t i s disperse d throughou t societ y b e pu t t o 
use t o secur e a  reasonabl e degree 3 8 o f economi c coordination . 
The polic y upsho t o f th e calculatio n argument , insofa r a s th e 
institutional desig n o f th e economi c syste m i s concerned, i s thu s 
full libera l ownershi p o f th e mean s o f production . I t i s not , 
indeed, tha t malinvestment , o r waste , wil l no t occu r unde r a 
regime o f ful l libera l ownership , sinc e th e imperfec t coordina -
tion o f economi c lif e i s an inevitabl e consequenc e o f limitation s 
in huma n knowledge , bu t rathe r tha t a  decentralized syste m wil l 
promote coordination , an d eliminat e error s i n decision-making , 
better tha n a  centralize d syste m could . Thi s las t poin t i s rein -
forced b y th e insight s o f th e Publi c Choic e Schoo l int o th e 
incentive structur e o f governmenta l institution s an d th e conse -
quent lac k o f an y error-eliminatio n mechanis m fo r mistake n 
allocations o f resources . Knowin g thes e result s o f socia l an d 
economic theory , th e deliberator s i n th e origina l position s wil l 
opt fo r a  regime o f privat e propert y i n th e mean s o f productio n 
and marke t allocatio n o f al l factors , includin g capital . The y wil l 
do s o becaus e suc h a  regim e wil l mak e bes t us e o f availabl e 
resources an d i s likel y t o yiel d greates t prosperity . Indeed , 
Rawls's covenanter s wil l b e compelle d t o adop t a  privat e prop -
erty regim e if , a s i s suggeste d b y my  argument , th e Differenc e 
Principle minimu m achievabl e unde r capitalis t institution s i s 
higher tha n tha t achievabl e unde r marke t socialism . 

My argument ha s bee n tha t th e Austria n accoun t o f th e epis -
temic rol e o f marke t pricing , i n conjunctio n wit h Virginia n 
insights int o th e mechanism s o f governmen t failure , constrai n 
the operation s o f th e contrac t metho d t o th e poin t o f yieldin g 
an endorsemen t o f a  privat e propert y regime . M y argumen t t o 
this conclusio n migh t b e accepted , an d i t coul d nevertheles s b e 
denied tha t a  private propert y regim e emerge s fro m contractar -
ian choic e as  a matter of justice. Afte r all , i t might b e objected , th e 
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principal burde n o f m y argumen t ha s bee n onl y tha t optin g fo r 
private propert y i n th e mean s o f productio n i s collectively pru -
dent: I  hav e sai d nothing , o r little , t o sho w tha t optin g fo r 
socialist institution s i s unjust. T o thi s extent , I  have no t defeate d 
Rawls's thesi s o f th e neutralit y o f th e theor y o f justice i n respec t 
of th e choic e o f economi c systems . S o fa r a s m y argumen t ha s 
gone, a  differen t readin g o f th e result s o f socia l an d economi c 
theory coul d suppor t a n endorsemen t o f socialis t institutions . 
The argumen t fo r th e non-neutralit y o f th e contrac t metho d i n 
respect o f economi c systems , i f ther e i s one , mus t the n appea l 
to considerations othe r tha n thos e I  hav e invoke d s o far . 

IV. T H E JUSTIC E O F PRIVAT E PROPERT Y AN D MARKE T 
EXCHANGE: A  CONTRACTARIA N DERIVATIO N 

The conceptio n o f th e perso n deploye d i n th e late r versio n o f 
Rawls's contractaria n projec t i s a politica l construction . I t i s no t 
supposed t o b e th e bes t conceptio n o f huma n nature , o r eve n 
an empirica l generalizatio n o f person s a s w e find  them , bu t 
instead a  devic e intende d t o mode l th e circumstanc e o f person s 
as politica l actor s i n th e historica l contex t wit h whic h Rawl s i s 
concerned. Thi s contex t i s one i n whic h societ y contain s divers e 
and perhap s incommensurabl e value-perspective s an d world -
views. Fo r thi s reaso n neithe r th e theor y o f justice a s a  whole , 
nor th e particula r conceptio n o f th e perso n tha t i t encapsulates , 
expresses an y comprehensiv e mora l doctrine . Bu t thi s muc h i s 
only hal f th e story . For , wherea s ou r cultur e encompasse s in -
commensurable outlook s an d practices , i t als o exhibit s overlap-
ping consensus —a taci t convergence o n basi c values havin g t o d o 
with th e mora l claim s an d power s o f individuals . Thi s consen -
sus, thoug h i t incorporate s n o specifi c conceptio n o f th e good , 
informs th e contrac t metho d s o a s t o preven t it s upsho t bein g 
simply a  Hobbesia n modu s vivendi. 39 Rawls' s conception i s deep 
and subtle . Undergirdin g ou r experienc e o f mora l diversit y an d 
conflict, ou r cultur e contain s a  subterranea n laye r o f conver -
gence o n ho w person s ar e t o be conceived a s mora l beings . 

This conceptio n i s a remarkabl e achievement . I t aim s t o cap -
ture, an d i n considerable measur e doe s so , the moder n Wester n 
experience o f mora l conflic t amon g individual s wh o shar e a n 
underlying conceptio n o f themselves . Rawls' s representatio n o f 
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our experienc e seem s t o m e t o b e soun d i n man y o f it s mos t 
fundamental aspects . I t acknowledge s tha t w e are, non e o f us, 
radically situate d subject s — this i s t o say , mora l agent s whos e 
identity i s constituted b y membership o f a single mora l commu -
nity. I t i s tru e o f mos t o f u s tha t w e belon g t o a  comple x 
diversity o f mora l communities , s o that ou r sense o f our identi -
ties i s itsel f comple x an d eve n multiple , a  microcos m o f th e 
conflicting tradition s i n th e wide r cultur e t o whic h w e belong . 
Rawls's conception i s faithful t o our moral lif e i n its individualism 
—in it s fran k recognitio n an d acceptanc e o f th e experienc e o f 
individuality a s a  centra l an d constitutiv e elemen t i n ou r cul -
ture. Becaus e o f it s fidelity  t o th e protracte d historica l experi -
ence tha t gav e ris e t o ou r contemporar y sens e o f self , Rawls' s 
conception i s resistant t o the criticisms of it developed forcefull y 
by Michae l Sandel. 40 Becaus e o f its insight int o the strength an d 
depth o f th e experienc e o f individuality , Rawls' s conceptio n 
refutes absur d claim s abou t th e demolitio n o f moder n mora l 
life b y triumphant individualism. 41 I t captures th e common ex -
perience tha t ou r societ y doe s harbo r value-perspective s an d 
views o f the worl d tha t ar e incommensurabl e and , despite this , 
that w e do appear t o be animated b y a shared sens e of ourselve s 
as individuals . 

It i s i n th e delicat e balanc e betwee n mora l divergenc e an d 
shared value s tha t th e chief difficult y o f Rawls' s conception lies . 
It i s far fro m clea r tha t an investigatio n o f our cultural traditio n 
in it s contemporary manifestation s woul d yiel d muc h i n the way 
of a  share d conceptio n o f self . I t seem s highl y questionabl e t o 
suppose tha t an y overlapping consensu s ca n be discerned i n the 
welter o f form s o f lif e amon g whic h w e move . Ou r cultur e 
contains born-agai n Christian s a s wel l a s man y fo r who m reli -
gious belie f i s barely intelligible , thos e who cleave to science and 
some wh o hold t o magic . Indeed , i t i s not a t al l uncommo n t o 
find conflictin g commitment s o f thi s sor t i n a  singl e person , 
spread ou t ove r a  lifetime . I t i s unclea r tha t ther e i s any com -
mon denominato r amon g th e ric h variet y o f worldview s ou r 
culture contains . Fo r thi s reason , I  cannot se e that overlappin g 
consensus ha s any definite content—unles s i t be only th e mini -
mal sens e o f self , o r individuality , tha t i s preserved acros s con -
flicting commitment s an d form s o f life . Certainly , th e mora l 
content o f th e overlappin g consensu s wil l b e minimal—an d 
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there i s no reaso n t o suppose tha t i t wil l be liberal . Thi s i s to say 
that, precisel y i n virtu e o f a  constitutiv e featur e o f th e cultura l 
tradition tha t Rawl s i s theorizing , h e i s disqualified fro m erect -
ing on th e basi s of a  supposed overlappin g consensu s any libera l 
civic ideal . Ou r cultur e contain s form s o f lif e tha t embod y lib -
eral self-conception s o f person s a s fre e an d equa l agents , an d 
forms o f lif e tha t d o not . Becaus e eve n nonlibera l form s o f lif e 
are i n ou r cultur e voluntaril y assume d commitment s fro m whic h 
exit i s possibl e an d commonplace , w e canno t avoi d tryin g t o 
construct a  conceptio n o f th e perso n fro m whic h attribute s de -
rived fro m an y specifi c for m o f lif e ar e excluded . Thi s prevent s 
us fro m givin g th e conceptio n o f th e perso n th e libera l conten t 
that i t ha s i n Rawls , an d whic h i t need s i f i t i s t o suppor t hi s 
liberal politica l ideal . 

How, then , i s the conceptio n o f th e perso n t o be constructed ? 
We ar e face d wit h th e necessit y o f constructin g a  politica l con -
ception o f th e perso n i n a  for m appropriat e t o th e circum -
stances o f a  cultur e wher e member s shar e centrall y th e experi -
ence of conflict an d coexistenc e amon g incommensurabl e value s 
and form s o f life . I  sugges t tha t th e appropriat e conceptio n o f 
the perso n fo r ou r historica l circumstanc e i s closer t o tha t whic h 
Hobbes presente d a t a  tim e o f profoun d religiou s conflict . I n 
Hobbes's mode l th e perso n i s equippe d wit h desire s an d goal s 
and wit h th e dispositio n t o prevai l ove r other s i n context s o f 
material an d mora l scarcity . H e i s no t a  creatur e altogethe r 
devoid o f mora l attributes , sinc e h e ha s th e capacit y t o mak e 
and kee p promises , but h e i s not defined b y any ideal . I n Hobbes' s 
own account , th e person' s rulin g motive s are thos e o f prudence . 
We nee d no t follo w Hobbe s slavishl y i n this , since muc h recen t 
work (abov e al l tha t o f Parfit ) ha s succeede d i n callin g i n ques -
tion th e clai m o f reaso n o n prudence . Le t u s say , instead , tha t 
we thin k o f th e perso n a s bein g autonomous —as havin g belief s 
and desires , goal s an d projects . Thi s person , possessin g thi s 
autonomy o f Humea n rathe r tha n Kantia n kind , wil l hav e rea -
son t o b e prudent , i f an d onl y i f prudenc e i s dictate d b y hi s 
goals. No r nee d we , i n adoptin g thi s modifie d versio n o f Hob -
bes's conceptio n o f th e person , accep t hi s accoun t o f huma n 
psychology, whic h ca n b e improved upon. 42 

If w e wan t a  formul a fo r th e conceptio n o f th e person , w e 
may tur n fro m Hobbe s t o Spinoza , an d equi p ou r constructio n 
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with th e attribut e o f conatus —the dispositio n t o asser t powe r 
and freedo m i n th e world. 43 I f w e d o thi s i n Rawlia n spirit , 
however, w e wil l no t suppos e tha t w e are capturin g a  metaphys -
ical trut h abou t persons . W e wil l understan d ourselves , instead , 
to be grasping ou r ow n condition . 

I mak e n o pretenc e a t fleshing  ou t i n an y persuasiv e detai l 
the conceptio n o f th e perso n tha t I  believ e shoul d b e adopte d 
as a n alternativ e t o Rawls's . M y ai m i s t o mar k a  numbe r o f 
features tha t an y suc h conceptio n mus t posses s i f i t i s t o b e 
adequate a s a  politica l constructio n adapte d t o th e circum -
stances o f pluralis m i n form s o f lif e tha t i s our commo n experi -
ence. I f th e conceptio n o f th e perso n w e adopt ha s th e Hobbes -
ian (an d Spinozistic ) feature s I  hav e indicated , w e ca n discer n 
three characteristic s tha t wil l hav e direc t bearin g o n ou r prob -
lem o f th e justice o f privat e propert y an d markets . The concep -
tion o f th e perso n will , i n th e first  instance , b e individualistic.  I t 
must b e so , no t becaus e o f an y metaphysica l doctrin e abou t 
personhood, no r i n virtu e o f an y mora l doctrin e o f th e valu e o f 
individuality, bu t becaus e w e nee d politica l principle s tha t 
abstract fro m particula r attachment s t o specifi c mora l com -
munities. W e nee d thes e principle s becaus e ou r historica l cir -
cumstance i s no t on e o f mora l communitie s wit h fixe d an d 
impermeable boundaries , bu t on e o f constan t migratio n acros s 
communal boundaries . I t i s becaus e w e see k t o mirro r thi s his -
torical realit y that , i n contractaria n spirit , w e deny t o th e hypo -
thetical perso n knowledg e o f th e mora l communit y t o whic h h e 
belongs. W e conceiv e th e perso n a s a n unsituate d o r unencum -
bered individual , define d no t b y communa l attachment s bu t b y 
autonomous choices . 

Proceeding i n thi s contractaria n spirit , w e ca n se e tha t thi s 
conception o f th e perso n embodie s a  for m o f minimal  egalitari-
anism. Sinc e the y ar e denie d knowledg e o f thei r plac e i n specifi c 
moral communities , person s canno t appl y particula r concep -
tions o f th e goo d s o as t o ran k differen t form s o f life . Fro m th e 
perspective o f contractaria n choice , al l form s o f lif e ar e equall y 
worth living . Th e hypothetica l person s i n th e circumstanc e o f 
contractarian choic e wil l themselve s hav e equa l wort h i n th e 
absence o f an y criteri a tha t coul d establis h otherwise . Th e con -
struction o f th e perso n i n th e origina l position , a s of the origina l 
position a s a  whole , the n embodie s a  neutralism  i n respec t o f th e 
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claims o f particula r mora l communitie s an d thei r associate d 
conceptions o f th e good . Th e principle s o f justice tha t emerg e 
from th e contrac t wil l hav e t o b e neutral  i n respec t o f th e op -
posed form s o f lif e tha t th e societ y contains. 44 Tha t i s the ratio -
nale fo r denyin g th e contractor s knowledg e o f them . 

How d o thes e characteristic s o f individualism , equality , an d 
neutrality bea r o n th e justic e o f privat e propert y an d marke t 
exchange? Le t u s tak e neutralit y first.  I n it s applicatio n t o th e 
choice o f economi c systems , thi s require s tha t n o idea l o f pro -
ductive enterpris e b e favore d ove r an y other . Ou r societ y con -
tains man y suc h ideals , after all : the socialis t idea l o f cooperativ e 
productive activit y directe d t o th e direc t satisfactio n o f huma n 
needs, religiou s ideal s i n whic h secula r ar e subordinate d t o 
spiritual concerns , ideal s o f self-realizatio n throug h individua l 
entrepreneurship an d productivity 45 an d s o on . Certainl y n o 
consensus exists . An y economi c syste m tha t impose s o n al l a 
productive idea l tha t no t al l share mus t b e condemned a s unjus t 
from th e standpoin t o f contractaria n method . Withi n a  private -
property regime , bu t no t withi n a  socialist , individual s ma y join 
workers' cooperative s o r communes : the y ma y achiev e a  partia l 
or (a s wit h th e Amish ) a  near-tota l withdrawa l fro m th e sur -
rounding capitalis t economy . 

The argumen t i n favo r o f a  private-property regim e fro m th e 
principle o f neutralit y is , i n virtu e o f thi s permanen t possibilit y 
of withdrawa l fro m capitalis t institutions , perhap s no t bes t char -
acterized a s a n argumen t fo r capitalism . Fo r th e virtu e o f a 
private-property syste m i s tha t it , unlik e an y socialis t regime , 
permits a  diversit y o f productiv e enterprises . Recal l tha t eve n 
under marke t socialis t institution s a t leas t on e for m o f produc -
tive enterprise—tha t involvin g wag e labor—i s prohibited : 
workers ar e denie d th e lega l powe r t o alienat e thei r share s i n 
the cooperative s an d t o se t u p enterprise s o f thei r own , eve n i f 
these embod y a n idea l o f productiv e associatio n tha t the y prize . 
In a  private-propert y regime , b y contrast , no  one  ma y elec t t o 
live within capitalis t institutions . Wha t Rober t Nozic k say s of hi s 
own meta-utopia n framewor k i s true o f ever y syste m o f privat e 
property: "I n this  .  . . system i t coul d tur n ou t tha t thoug h the y 
are permitted , ther e ar e n o actually functionin g 'capitalist ' insti -
tutions; o r tha t som e communitie s hav e the m an d other s don' t 
or som e communitie s hav e som e o f them , o r wha t yo u will." 46 
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It i s i n virtu e o f it s capacit y t o permi t man y differen t form s o f 
enterprise tha t th e private-propert y regim e i s endorse d b y th e 
principle o f neutralit y an d a  socialis t economi c syste m con -
demned a s unjust . I t i s worth nothin g her e i n parenthesi s tha t 
the principl e o f neutrality , wherea s i t favor s a  privat e propert y 
system, doe s not  enjoin a  minimu m stat e {contra  Nozick) o r pre -
suppose a  Lockean theor y o f propert y rights . 

The sam e conclusion s ma y b e reache d b y wa y o f th e egalitar -
ian componen t i n the construction o f the person . An y particula r 
ideal o f productiv e associatio n coul d b e enforced o n other s wh o 
do no t shar e it , only i f th e latte r ar e denie d mora l equalit y wit h 
the advocate s o f th e favore d ideal . I f th e contractor s hav e equa l 
moral standing , any  ideal o f productiv e associatio n i s as good a s 
any othe r fro m th e standpoin t o f justice. Th e economi c syste m 
that i s favored , then , fro m th e standpoin t o f equalit y i n th e 
original position , i s tha t whic h permit s individual s t o us e thei r 
resources t o expres s thei r ow n ideal , whateve r thi s ma y be . I t i s 
evident that , becaus e o f th e constitutiv e feature s o f a  private -
property system—it s decentralizatio n o f decision-makin g an d 
the abilit y individual s hav e t o deplo y thei r resource s withou t 
recourse t o an y procedur e o f collectiv e choice—tha t tha t sys -
tem, an d tha t alone , allow s fo r suc h self-expression . A  regim e 
of privat e property , becaus e i t alon e allow s fo r diversit y o f 
productive ideals , i s dictated b y th e principl e o f mora l equalit y 
that th e origina l positio n embodie s i n it s Hobbesia n (as , i n a 
different form , i n it s Kantia n an d Rawlsian ) constructions . 

The thre e characteristic s o f th e perso n i n th e origina l positio n 
I hav e identifie d ar e no t altogethe r distinc t an d independen t o f 
one another . Conside r neutralit y an d equality . I t seem s plai n 
that th e forme r i s an implicatio n o f th e latter , an d no t a n inde -
pendent principle . I t i s important tha t thi s be so, since otherwis e 
a principl e o f neutralit y migh t mak e unacceptabl e demand s o n 
the economi c system . I f neutralit y wer e a  primordia l principle , 
it migh t deman d nondiscrimination  amon g ideal s o f productiv e 
enterprise, wher e thi s migh t b e interprete d a s meanin g tha t 
each an d ever y idea l ha s a s goo d a  chanc e o f bein g realize d a s 
any other . Tha t suc h a  principl e o f neutralit y a s nondiscrimina -
tion amon g productiv e ideal s i s impossibl e o f realizatio n i s to o 
obvious t o requir e explication . B y contrast, th e neutralit y tha t i s 
demanded b y mora l equalit y require s onl y tha t th e lega l an d 
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institutional framewor k o f societ y doe s no t favo r an y on e idea l 
over an y other : I t i s a neutralit y o f intent , no t o f outcome . Thi s 
has th e importan t consequenc e tha t neutralit y canno t b e a  fun -
damental principl e i n liberalism , eve n i n it s Rawlsia n variety. 47 

Further, i n envisagin g a  single-statu s domai n o f persons , th e 
individualist an d th e minimalist-egalitaria n component s o f th e 
Hobbesian contractaria n constructio n ar e als o clearl y interde -
pendent. 

The advantag e fro m th e standpoin t o f justice o f privat e prop -
erty ove r socialis t institutions i s that i t permit s individual s t o op t 
out o f marke t exchang e relation s i f thei r productiv e idea l s o 
dictates. A  questio n arise s a s t o th e endowment s individual s 
posseses wit h whic h the y ma y s o contrac t ou t o f marke t ex -
change. Her e tw o point s ar e cruciall y relevant . First , becaus e 
the perso n i s in th e Hobbesia n constructio n conceive d a s auton -
omous an d devoi d o f communa l attachments , n o polic y o f pur e 
redistribution ca n emerge . But , second , becaus e th e Hobbesia n 
construction doe s no t contai n proprietar y rights , nothin g i s ex -
empt fro m redistribution . Fro m th e standpoin t o f Hobbism , al l 
assets pas s fro m civi l societ y bac k int o a  circumstanc e o f no -
ownership (no t collective ownership) 48 when initia l endowment s 
are t o b e allocated . Becaus e o f it s egalitaria n element , again , i t 
is improbabl e tha t th e Hobbesia n contrac t coul d yiel d a n out -
come i n which som e hav e n o asset s at all . Rather, i t is reasonabl e 
to suppos e tha t th e Hobbesia n contrac t woul d assig n t o each a n 
initial capita l endowmen t t o dispose of . 

My ai m her e i s no t t o tr y t o theoriz e th e structur e an d out -
come o f a n Hobbesia n contract . I  hav e describe d th e person s i n 
contractarian deliberatio n a s autonomou s agents , wit h desire s 
and goals , bu t I  hav e no t aime d t o determin e whethe r th e 
principles o f practica l reasonin g the y ar e equippe d wit h ar e 
those o f maximizin g homo  economicus or other , les s stringent an d 
more realisti c principles . I  have no t attempte d t o judge whethe r 
the vei l o f ignoranc e tha t conceal s fro m th e contractor s knowl -
edge o f themselve s i s t o b e designe d i n th e stron g for m tha t 
Rawls stipulates . (Fo r wha t i t i s worth , I  believ e th e natura l 
implication o f th e Hobbesia n varian t o f th e contrac t projec t t o 
be tha t convenantor s ar e denie d knowledg e o f th e final  positio n 
they occup y i n society , bu t no t o f thei r abilities , tastes , mora l 
conceptions, an d s o forth.) 49 No r hav e I  explore d th e difficul t 
question o f th e "baseline " o f th e contract . I t seem s t o m e tha t 
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James Buchanan' s varian t o f Hobbesia n contractarianism , i n 
which th e metho d aim s t o specif y Pareto-optima l departure s 
from a  baselin e specifie d b y th e statu s qu o distributio n o f hold -
ings,50 form s a  neglecte d stran d i n politica l philosoph y tha t i s 
well worth developing . Buchanan' s approac h avoid s th e difficul -
ties whic h aboun d i n Gauthier' s attemp t t o stipulat e Lockea n 
bargaining constraint s s o a s t o guarante e a  Smithia n syste m o f 
natural libert y an d i t expresse s th e importan t insigh t that , con -
trary t o commo n intuition , redistributio n nee d no t b e a  zero -
sum game . Bu t Buchanan' s proposa l regardin g th e baselin e an d 
criteria fo r Hobbesia n redistributio n i s plainly no t th e onl y on e 
worth exploring . Th e contrac t metho d consist s i n identifyin g 
the principle s fo r distribution , filtering  ou t som e o f thos e prin -
ciples an d leavin g th e choic e amon g th e remainde r t o practica l 
political deliberation . I t seems clear that , on thi s view of contrac -
tarian method , th e distributiv e principl e adopte d migh t var y 
from Buchanan' s Paretia n liberalis m throug h principle s speci -
fying a n equa l leve l o f initia l holdings , an d s o forth . M y ow n 
judgment favor s th e forme r option , bu t I  d o no t clai m tha t i t 
can b e derive d a s a  demonstrativ e resul t o f th e applicatio n o f 
contractarian method . A t th e sam e time , I  woul d wis h t o clai m 
that an y full y worke d ou t versio n o f th e Hobbesia n contrac t wil l 
filter ou t som e principles , amon g whic h th e Rawlsia n maximi n 
principle ma y b e singled out. 51 

My argumen t i s that , whateve r principl e i s adopted, Hobbes -
ian contractarianis m wil l regar d propert y right s a s conventiona l 
and th e allocatio n o f initia l holding s a s a fundamenta l dictat e o f 
justice. I n it s application s t o economi c life , I  claim , justice de -
mands th e assignmen t o f right s t o holding s i n privat e property . 
Further, I  se e n o reaso n fo r supposin g tha t thi s deman d doe s 
not exhaus t th e conten t o f economi c justice. Indeed , onc e hold -
ings ar e assigne d a s justice dictates , i t i s unjus t t o attemp t t o 
maintain an y patter n i n th e distributio n o f income , o r t o thwar t 
freedom o f exchange . Fo r th e sam e reason , i t i s a n injustic e 
once holding s ar e assigne d t o impos e upo n thei r holder s an y 
ideal o f productiv e enterprise . Justic e i s satisfie d b y th e alloca -
tion o f initia l endowments , an d i s violate d whe n person s ar e 
denied freedo m t o exchang e thei r endowment s o r t o withdra w 
from marke t exchang e i n th e servic e o f a n idea l o f productiv e 
association tha t the y prize . 

How doe s thi s Hobbesia n theor y o f contractaria n justic e dif -
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fer fro m Rawls's ? I t share s wit h Rawls' s accoun t element s o f a 
liberal politica l morality—it s individualism , neutralism , an d mora l 
egalitarianism. Agai n lik e Rawls' s theory , bu t especiall y th e late r 
Rawls's, i t i s a  varian t o f contractaria n metho d tha t i s explicitl y 
contextualized an d historicall y situate d i n it s application. I n thi s 
it differ s fro m mos t varietie s o f liberalism , includin g almos t al l 
forms o f classica l liberalism . Th e Hobbesia n theor y o f justic e 
differs als o fro m libera l theorie s o f al l sort s i n a  respec t I  hav e 
not s o fa r discussed—namely , i t contain s nothin g tha t guaran -
tees th e priorit y o f libert y ove r othe r goods . This i s not just th e 
thesis tha t n o determinat e lis t of basi c libertie s ma y b e expecte d 
to emerg e fro m th e contract . I t i s th e mor e radica l poin t tha t 
the basi s libertie s themselve s wil l no t i n th e Hobbesia n accoun t 
be immun e fro m trade-of f wit h othe r value s suc h a s peac e an d 
security. I t i s i n thi s fac t that , eve n whe n i t issue s (a s i t doe s i n 
Buchanan's work ) i n endorsemen t o f constitutiona l limite d gov -
ernment, th e Hobbesia n contrac t differ s mos t profoundl y fro m 
liberalism, classica l a s wel l a s revisionary , i n denyin g t o libert y 
an absolut e priorit y amon g politica l good s an d interests . Thi s i s 
a resul t tha t flow s inexorabl y fro m th e chie f alteratio n tha t th e 
Hobbesian vie w make s i n Rawls' s theory—it s modificatio n o f 
his conception o f th e perso n s o as to empty i t of any distinctivel y 
liberal ideal . Th e motiv e fo r thi s evacuatio n o f th e person' s 
liberal mora l conten t is , in it s turn , tha t ver y incommensurabil -
ity i n value-perspective s tha t generate s th e libera l problem . I f 
this reasonin g i s sound , i t ha s th e consequenc e that , onc e th e 
liberal proble m i s framed i n thi s fashion , i t becomes insolubl e i n 
liberal terms . 

CONCLUDING OBSERVATION S O N CONTRACTARIA N THEOR Y 
AND PHILOSOPHICA L METHO D 

In Rawls' s late r work , reflectiv e equilibriu m expresse s intima -
tions o f ou r politica l tradition . Thi s politica l tradition—th e tra -
dition o f th e Wester n constitutiona l democracies—emerge d fro m 
the War s o f Religio n an d th e subsequen t establishmen t o f reli -
gious toleration . I n th e moder n world , ou r politica l traditio n 
harbors dee p conflict s tha t mirro r th e diversit y o f incommen -
surable value s tha t ou r cultur e displays . Rawls' s projec t i s t o 
diminish th e incoherenc e o f ou r politica l traditio n and , b y s o 
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doing, t o solv e th e libera l proble m b y specifyin g principle s o f 
political justic e tha t permi t fai r coexistenc e o f th e riva l form s 
of lif e tha t ou r cultur e contains . H e aim s t o uncove r a  conver -
gence tha t undergird s th e conflicts—betwee n libertarian s an d 
egalitarians, fo r example—tha t ou r politica l cultur e exhibits . 
He seek s t o achiev e thi s b y a  strateg y o f avoidanc e tha t extend s 
the principl e o f toleratio n t o philosophy itself . The substanc e o f 
the contract metho d i s given, no t by metaphysica l commitments , 
or b y comprehensiv e mora l doctrines , bu t b y a n overlappin g 
consensus tha t undergird s ou r culture . Th e resul t o f th e appli -
cation o f th e metho d t o thi s consensu s i s the variou s principle s 
that ar e th e prescriptiv e conten t o f th e theor y o f justice. 

In accor d wit h th e strateg y o f avoidin g fundamenta l contro -
versies, Rawl s hold s th e principle s o f justic e ar e neutra l o n 
questions o f economi c organization . The y ar e neutra l betwee n 
private propert y an d collectiv e ownership . I  hav e criticize d hi s 
argument, firstly , b y arguin g agains t Rawls' s attempte d divorc e 
of private-propert y institution s fro m marke t allocatio n o f re -
sources. Th e sam e criterio n o f efficienc y tha t dictate s marke t 
pricing o f othe r factor s o f productio n dictate s marke t allocatio n 
of capital—bu t thi s entail s privat e ownership . M y secon d argu -
ment agains t Rawls' s thesi s i s th e fundamenta l one . I t i s that , 
because i t entails imposin g a  productive idea l choice of collectiv e 
ownership i s preclude d b y justice. M y argumen t i s contractar -
ian, havin g importan t element s i n commo n wit h Rawls' s an d 
differing principall y i n it s construction o f th e perso n wh o i s th e 
subject o f contractaria n choice . Eve n wher e i t differs fro m Rawls , 
my argument thu s ha s th e for m o f a n immanen t criticism , sinc e 
it contend s tha t th e ver y circumstanc e o f value-pluralis m tha t 
frames Rawls' s proble m disqualifie s hi m fro m givin g t o th e con -
ception o f th e perso n a  specifi c normativ e content , tha t o f a 
liberal politica l ideal . When , a s i n ou r ow n case , a  cultur e con -
tains bot h libera l an d nonlibera l form s o f life , w e lac k a n over -
lapping consensu s tha t migh t sustai n suc h a n ideal . Fo r thi s 
reason, I  hav e submitte d tha t th e perso n i s bette r conceive d i n 
Hobbesian an d Spinozisti c fashio n a s being motivate d b y auton -
omous choice s an d lackin g i n communa l attachment s o r socia l 
ideals. Suc h a  constructio n preserve s som e element s o f libera l 
political morality , bu t no t all . I t endorse s wha t Oakeshot t ha s 
illuminatingly calle d civil  association, 52 but i t doe s no t alway s o r 
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necessarily suppor t libera l ideal s o f th e priorit y o f liberty . Th e 
modified versio n o f th e contrac t metho d tha t I  hav e defende d 
sponsors a  juridical an d politica l orde r tha t embodie s n o idea l 
of th e perso n an d s o no idea l o f productiv e enterprise . Suc h a n 
order i s bes t conceive d a s promotin g n o enterpris e o f an y sort , 
but instea d a s simpl y securin g th e condition s i n whic h person s 
may, howeve r the y conceiv e themselves , engag e i n thei r severa l 
and differen t projects . 

The contractaria n metho d tha t I  have develope d differ s fro m 
Rawls's, then, i n givin g a  definite answe r t o a  question o n whic h 
he aspire s t o b e neutra l o r silent . Nevertheless , i t differ s mos t 
radically fro m Rawls' s i n tha t i t does no t issu e i n definit e prop -
ositions abou t libert y an d distribution . I t i s an indeterminate  con-
tractarianism tha t leave s th e choic e o f suc h principle s largel y t o 
political practice . I t filters  ou t som e principle s a s being ineligibl e 
because incongruen t wit h th e centra l element s o f th e contrac t 
—the conceptio n o f th e perso n an d th e circumstanc e o f uncer -
tainty abou t hi s positio n i n society—an d i t ha s somethin g o f 
substance t o sa y abou t th e procedure s whereb y principle s t o d o 
with libert y an d distributio n ma y b e chosen . A  ful l versio n o f 
the Hobbesia n theory—whic h I  hav e certainl y no t trie d t o giv e 
here—would addres s an d answe r question s abou t th e circum -
stance o f contractaria n deliberatio n an d i t woul d thereb y con -
strain th e choic e o f principles ; bu t i t woul d no t identif y them . 
The choic e o f suc h principle s woul d b e a  matte r o f politica l lif e 
itself, fo r bargaining , compromise , an d ordinar y politica l rea -
soning. Indeterminat e contractarianis m acknowledge s tha t po -
litical lif e i s always radicall y underdetermine d b y theory , an d i t 
abandons th e ide a tha t th e adoptio n o f politica l principle s ca n 
ever b e solely or primaril y a  matter o f rationa l choice . I t thereb y 
abandons th e centra l moder n project , whic h i s to confe r a  priv -
ileged statu s on liberalism . 

Whereas i t ha s bee n derive d b y mean s o f a n immanen t criti -
cism o f Rawls' s late r work , th e sor t o f Hobbesia n contractarian -
ism I  have sketche d exhibit s man y point s o f shar p contras t wit h 
the contrac t approac h sponsore d b y Rawls . I t doe s no t see k t o 
privilege libert y ove r othe r politica l goods , an d i t doe s no t ai m 
to issu e i n an y specifi c principl e o f economi c justice . Again , 
whereas i t yield s a  definit e resul t o n th e justic e o f economi c 
systems, i t i s silen t o n th e merit s o f constitutiona l democracy . 
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The Hobbesia n contrac t sketche d here , unlik e Rawls' s Kantia n 
variant and , fo r tha t matter , Gauthier' s Hobbesian-Smithia n 
variant, i s no t necessaril y a  libera l politica l doctrine , thoug h i t 
may i n som e circumstance s hav e application s tha t ar e recogniz -
ably liberal . This divergenc e i n politica l substanc e betwee n Rawls' s 
contract approac h an d th e Hobbesia n approac h support s a  deepe r 
methodological differenc e an d identifie s a  poin t a t whic h im -
manent criticis m i s followe d b y externa l critique . For , b y con -
trast wit h th e metho d practice d b y Rawl s an d Gauthier , th e 
Hobbesian approac h doe s no t see k (b y a  restrictiv e desig n o f 
the origina l positio n o r stipulation s o n bargainin g rights ) t o 
derive specifi c principle s b y an applicatio n o f th e method . Rather , 
the metho d itsel f i s applied t o the salient contexts , and it s result s 
accepted a s havin g a  claim o n reason . I n th e for m i n whic h i t is 
here advanced , th e contrac t metho d ca n represen t itsel f a s a 
genuine discover y procedur e i n politica l philosophy . 

In th e Hobbesia n vision , then , th e relation s betwee n metho d 
and result s tha t hol d i n th e theorie s o f Rawl s an d Gauthie r ar e 
virtually reversed . Thi s reveal s anothe r poin t o f divergenc e be -
tween Rawls' s thinkin g an d tha t whic h I  defend here . I n Rawls' s 
work, th e theor y o f justice depend s abov e al l o n th e conceptio n 
of th e person , whic h i s a practica l construction , an d no t par t o f 
any empirica l theor y i n anthropolog y o r psychology . Fo r th e 
purposes o f my  projec t o f immanen t criticism , I  hav e no t dis -
sented fro m thi s treatmen t o f th e ide a o f th e person , no r t o th e 
contextualization o f th e res t o f th e theor y o f justice . I  hav e 
claimed tha t m y projec t o f immanen t criticis m show s a  Hobbes -
ian conceptio n o f th e perso n t o be a more appropriat e construc -
tion tha n Rawls' s fo r th e purpose s o f contractaria n theory . A t 
this stage , however , i t i s worth remarkin g tha t anothe r strateg y 
of argumen t i s ope n t o developmen t tha t yield s result s closel y 
akin t o those emergin g fro m th e immanen t criticism , bu t havin g 
radically divergen t implication s fo r philosophica l method . Thi s 
is th e strategy , powerfull y defende d b y Kavk a i n hi s recen t 
study o f Hobbesia n mora l an d politica l theory, 53 i n whic h th e 
central proposition s o f Hobbesia n theor y ar e take n a s bein g 
substantially true . I n thi s theor y w e hav e a  ric h accoun t o f 
human natur e an d th e huma n circumstanc e that , becaus e i t i s 
represented a s bein g universall y true , ma y b e applie d t o an y 
number o f historica l milieu s an d cultura l traditions . The result s 
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of th e theor y wil l b e variable , an d i n mos t case s onl y partl y 
determinate, acros s th e variou s culture s an d historica l context s 
in which i t is applied. The conceptio n o f person s a s autonomou s 
agents, wit h desire s an d goal s tha t the y pursu e i n context s o f 
material an d mora l scarcity , which i n th e immanen t criticism s o f 
Rawls's accoun t wa s treated a s a practica l construction , wil l her e 
be treate d a s a  centra l elemen t i n a n explanator y theor y o f 
human natur e havin g universa l scope . I n it s applications , how -
ever, i t will rarely yiel d universa l principles , since th e conten t o f 
the principle s yielde d b y applications o f th e metho d wil l depen d 
on th e relevan t milieu s an d circumstances , wit h thei r distinctiv e 
self-conceptions. I n ou r case , i n whic h ther e i s diversit y o f in -
commensurable self-conceptions , th e Hobbesia n accoun t o f hu -
man natur e ma y perhap s b e applie d mos t directl y i n a  contrac t 
model i n whic h th e covenanter s ar e allowe d knowledg e o f thei r 
self-conceptions, bu t no t o f thei r position s i n society . M y clai m 
is that, i f we apply th e Hobbesia n apparatu s t o our circumstanc e 
in thi s direc t fashion , w e arriv e a t th e resul t obtaine d fro m a n 
immanent criticis m o f Rawls' s theory—namely, a n endorsemen t 
of th e institution s o f privat e propert y an d marke t exchange . 

The conceptio n o f politica l philosoph y tha t emerge s fro m 
these las t consideration s differ s fro m Rawls' s i n severa l ways . 
Inasmuch a s th e Hobbesia n accoun t o f huma n natur e wil l ente r 
into th e contrac t apparatu s a t th e leve l o f th e origina l position , 
the Hobbesia n contractaria n metho d a s defende d her e wil l b e 
far les s radicall y contextualize d tha n Rawls's . Insofa r a s it s re -
sults ar e als o muc h les s determinat e i n mos t areas , i t wil l als o 
have fa r les s constructiv e leverag e o n politica l practic e tha n 
Rawls's metho d i s intende d t o achieve . Th e Hobbesia n ap -
proach wil l filter  ou t som e principle s fo r th e assignmen t o f 
holdings an d th e allocatio n o f liberties , an d i n th e cas e o f th e 
choice o f economi c system s i t wil l hav e a  definit e result . Other -
wise, politica l philosoph y i n th e contractaria n idio m return s u s 
to politica l practice , wher e th e decisiv e choice s ar e t o b e made . 
Because th e Hobbesia n approac h generate s a  vita l perspectiv e 
on ou r curren t politica l life , i t does no t leav e everythin g a s i t is , 
but no r doe s i t pretend t o be able t o govern practice . 

In generatin g a  critical perspectiv e o n ou r curren t doings , th e 
Hobbesian strateg y distinguishe s itsel f fro m th e theor y o f philo -
sophical metho d intimate d i n th e writing s o f Wittgenstei n an d 
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Oakeshott. T o b e sure , politica l philosoph y i n th e Oakeshottea n 
and Wittgensteinia n idiom s wil l no t alway s b e conservative i n it s 
effect, sinc e i n illuminatin g neglecte d aspect s o f ou r practices , i t 
may ope n u p possibilities—way s o f thinkin g an d valuing—tha t 
are genuinel y novel . Again , i n showin g u p a s element s o f loca l 
practice postulates , such a s those of liberalism, which hav e claime d 
for themselve s a  spuriou s universality , philosoph y a s Wittgen -
stein an d Oakeshot t conceiv e o f i t canno t avoi d alterin g tha t 
practice. Eve n i n thei r accoun t o f it , philosophica l inquir y can -
not b e insulate d fro m practica l life. 04 No r ca n i t hav e th e con -
structive leverag e o n practic e tha t i t seeks i n Rawls' s conceptio n 
of it . 

By contras t wit h bot h o f thes e way s o f thinking , th e Hobbes -
ian perspectiv e intimate s a  positio n o f philosophica l metho d i n 
which politica l philosoph y ma y b e genuinel y critica l an d indee d 
subversive o f practice . I t achieve s thi s critical , bu t no t construc -
tive, leverag e o n practic e inasmuc h a s Hobbesia n theor y itsel f 
confutes o r deflate s centra l element s i n ou r politica l tradition . 
In underminin g th e ide a o f a  natura l righ t t o property , fo r 
example, Hobbesia n theor y open s u p a  spac e o f criticis m o f 
existing holdings , s o t o speak , i t delegitimate s curren t distribu -
tions. Agai n b y dissolvin g th e ide a tha t ther e migh t b e a  fixed 
set of basi c liberties , immune t o revision o r trade-off , Hobbesia n 
theory compel s adoptio n o f a  critica l perspectiv e o n curren t 
conceptions o f liberty . Th e effec t o f philosophica l inquir y o n 
this Hobbesia n conceptio n o f i t i s likely t o be fa r fro m conserva -
tive, sinc e i t ma y se t i n motio n a  cours e o f change—i f no t i n 
practical life , the n a t leas t i n ou r theorizin g o f it—whos e out -
come canno t b e foretold . Whe n thi s happens , however , i t hap -
pens a s a n unpredictabl e by-produc t o f philosophica l inquiry , 
and no t a s it s goal . 

In th e Hobbesia n contractaria n standpoin t I  hav e trie d t o 
open u p b y way of an immanen t criticis m o f Rawls' s late r thought , 
political philosoph y lack s th e constructiv e leverag e o n politica l 
practice tha t i t seeks i n Rawls' s work . I t doe s no t merel y illumi -
nate practice , sinc e i s suggest s a  critica l perspectiv e o n th e his -
toric distributio n o f libertie s an d capita l holdings . Yet , becaus e 
of th e indeterminanc y o f it s result s whe n applie d t o any specifi c 
circumstance, th e Hobbesia n projec t i n contractaria n philoso -
phy ma y b e though t t o b e wanting . Excep t perhap s insofa r a s 
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certain principle s o f distributio n ar e disqualifie d b y th e filter 
mechanisms o f th e contrac t device , th e Hobbesia n approac h 
may appea r t o b e empt y o f prescriptiv e content . Thi s though t 
may b e amplifie d t o fram e a  criticis m o f contractaria n metho d 
in al l it s variants . Wher e th e contrac t metho d envisage s a  hypo -
thetical circumstanc e o f deliberatio n an d agreement , a s i t doe s 
in Rawl s an d Gauthier , i t i s unclea r ho w it s result s (whateve r 
their degre e o f determinacy ) ca n hav e a  bearin g o n practice . 
More specifically , i t i s unclea r ho w conclusion s i n idea l theor y 
about wha t i t would b e rationa l fo r imaginar y agent s i n a  hypo -
thetical circumstanc e t o adopt a s principles o f socia l cooperatio n 
can tel l u s abou t th e reason s fo r actio n agent s hav e i n th e 
nonideal worl d i n whic h w e hav e t o live . I n it s mos t radica l an d 
general form , thi s criticis m o f contrac t metho d submit s tha t 
hypothetical contrac t theorie s d o not , an d cannot , bridg e th e 
"is-ought" gap. 55 No r doe s recours e t o a  varian t o f contractari -
anism tha t postulate s a n actual , i f tacit , agreemen t a s the sourc e 
of reason s fo r actio n g o any distanc e t o answering th e criticism . 
In tha t mode l (a s develope d b y Harman, 56 amon g others ) th e 
tacit agreemen t i s postulate d a s a n elemen t i n a n a  prior i de -
scriptive mora l sociology , conceived i n empirica l term s tha t hav e 
no action-guidin g force . O n bot h th e hypothetical-consen t an d 
the actual-agreemen t models , then , i t seem s tha t th e contrac t 
method i n al l o f it s varietie s i s destitute o f prescriptiv e content . 
How powerfu l i s thi s fundamenta l criticis m o f contractaria n 
methodology i n politica l philosophy ? 

The criticis m i s a  powerfu l on e tha t stand s i n nee d o f a 
contractarian response , i f onl y becaus e nothin g i n i t turn s o n 
taking literall y th e metapho r o f contrac t itself . I n it s hypotheti -
cal-consent version , contrac t theor y i s a  specie s o f rationa l choic e 
theory, whic h i n th e Hobbesia n perspectiv e I  hav e elaborate d 
aims t o achiev e partia l determinac y i n it s solutions o f problem s 
of choice . Eve n whe n th e heuristi c fiction  o f bargainin g an d 
agreement i n a  hypothetica l initia l positio n i s dropped, th e crit -
icism stil l stand s tha t th e result s o f rationa l choic e theor y i n a n 
ideal circumstanc e hav e n o clea r implication s fo r agent s i n th e 
real world . Abov e all , suc h result s fai l utterl y t o establis h th e 
rationality o f complianc e i n th e rea l worl d wit h constraint s o n 
conduct whos e rationalit y ha s bee n demonstrate d i n idea l the -
ory. I  se e n o wa y o f answerin g thi s criticism , wit h al l o f it s fata l 
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consequences fo r th e prospect s o f Gauthier' s (i f no t Rawls's ) 
project. 

If th e argumen t I  hav e outline d i s sound , the n Hobbesia n 
theory (a s a  specie s o f state-of-nature , hypothetical-contrac t idea l 
theory) ha s n o definite prescriptiv e conten t fo r actio n i n th e rea l 
world. I t canno t enjoi n actio n o n real-worl d agents , stil l les s 
motivate the m t o ac t i n specifi c ways . I t nevertheles s ha s impli -
cations o f a  normativ e kind . Insofa r a s i t ca n sho w tha t som e 
principles an d institution s definitel y woul d no t b e chose n i n a 
hypothetical stat e o f nature , Hobbesia n theor y condemn s a s 
unjust suc h institution s i n th e rea l world . If , a s i s plausibl y th e 
case, Hobbesia n theor y ca n sho w tha t th e institution s o f slavery , 
absolutism,57 o r o f a  socialis t comman d econom y coul d no t b e 
chosen b y rationa l contractor s i n a  stat e o f nature , the n thes e 
institutions ar e morall y delegitimate d i n th e rea l world . Ceteri s 
paribus, thei r abolitio n i s the n license d a s permissibl e i n term s 
of justice (thoug h perhap s no t mandated ) b y Hobbesia n theory . 
In it s ideal-theoretica l component , then , th e Hobbesia n ap -
proach ha s normativ e fallou t eve n i f i t i s no t straightforwardl y 
prescriptive i n it s content . 

What o f th e contributio n mad e t o real-world politica l deliber -
ation b y th e Hobbesia n approach ? Tha t i t canno t b e directl y 
prescriptive follow s fro m ou r argumen t t o the indeterminac y o f 
its results. Contractarian metho d ma y nevertheles s infor m polit -
ical deliberatio n i n th e rea l worl d b y wa y o f th e insight s i t 
contains int o distribution an d constitutiona l change s whic h ben -
efit all , o r nearl y all . I t doe s so , mos t particularly , i n th e mod e 
in whic h i t ha s bee n develope d i n Buchanan' s work , i n whic h a 
thin vei l o f ignoranc e i s combined wit h a  status-qu o baseline. 58 

For Buchanan , w e approac h th e problem s o f politica l practic e 
equipped wit h th e normativ e conception s o f Hobbesia n state -
of-nature theory , an d w e see k t o rais e ourselve s fro m ou r cur -
rent distributiona l conflict s b y forgin g a  ne w constitutiona l con -
tract. Contractaria n theor y doe s no t ai m t o set th e term s o f suc h 
a contract , whic h (asid e fro m thos e whic h ar e filtered  ou t b y th e 
normative element s i n Hobbesia n theory ) mus t b e forge d i n 
practice. Nor , again , doe s contractarian theor y suppos e tha t th e 
negotiation o f a  ne w socia l contrac t i s always possible . I t recog -
nizes th e realit y o f the  political state of nature  i n whic h recurren t 
prisoner's dilemma s thro w u p overwhelmin g disincentive s t o 
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cooperation. Recurren t prisoner' s dilemma s ar e foun d i n man y 
contemporary totalitaria n states , an d hel p t o explai n th e mas -
sive stabilit y o f suc h states . I t recognizes , i n othe r words , tha t 
there ar e i n th e rea l worl d politica l dilemma s fo r whic h n o 
rational solution s ca n b e found . Wher e socia l cooperatio n fo r 
mutual benefi t i s feasible, however , contrac t theor y ma y infor m 
and illuminat e ou r effort s t o find  an d hol d t o principle s tha t 
enhance th e benefit s an d prolon g th e lif e spa n o f cooperativ e 
solutions t o socia l conflicts . Wherea s i t i s rarely , i f ever , directl y 
prescriptive i n it s content , contractaria n theor y ma y posses s a n 
indirect normativity i n whic h i t contributes t o ou r practica l strug -
gles a s i t refine s ou r understandin g o f th e worl d i n whic h w e 
find ourselves . It s telos  may, i n th e end , b e explanator y rathe r 
than practica l i n character , bu t i n assistin g u s t o understan d 
practical lif e i t cannot hel p changing it . 

The methodologica l shif t i n th e though t o f th e late r Rawl s i s 
from th e hallucinator y perspectiv e o f Kantia n universalit y t o a 
conception o f philosoph y a s th e definitio n o f th e condition s o f 
social cooperation . Thi s i s a  welcom e change . I t bring s wit h i t 
recognition tha t th e centra l element s o f though t an d practic e i n 
civil societies—such a s th e experienc e o f individuality—ar e no t 
eternal verities , bu t transitor y historica l achievements , whos e 
future philosoph y canno t underwrite . 

My ai m ha s bee n t o tak e on e furthe r ste p o n th e pat h o n 
which Rawls' s though t ha s se t us . I  have argued tha t contractar -
ian theor y ca n n o mor e giv e u s a  criterion o f politica l choic e fo r 
our contemporar y dilemma s o f libert y an d distributio n tha n i t 
can delive r universa l prescriptiv e principle s o f politica l justice . 
In it s Hobbesia n variant , contractaria n theor y i s les s radicall y 
contextualized tha n i t i s i n th e late r Rawls , bu t i t i s als o les s 
determined i n mos t o f it s results. Indeed , th e upsho t o f contrac -
tarian theory , a s I  hav e presente d it , i s to retur n u s t o practice , 
to see k i n it s vicissitude s th e condition s o f a  precariou s modu s 
vivendi.59 Th e substanc e o f m y argumen t ha s bee n i n th e thesi s 
that w e ar e mos t likel y t o achieve suc h a n accommodatio n i f w e 
accept th e institution s o f privat e propert y an d marke t ex -
change. I  hav e claime d fo r th e reasonin g i n suppor t o f thi s 
conclusion tha t i t has a  contractarian for m an d character. 60 
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ski. I  a m gratefu l fo r commen t an d criticis m t o Norma n Barry , Gerr y 
Cohen, Stephe n Darwell , Ronal d Dworkin , Joh n Finnis , Rober t Gay , 
Donald Hay , Jan Narveson , Rolan d Kley , Steve n Lukes , Fre d Miller , 
Robert Sugden, Norma n Schofield , Alber t Weale and Andre w Williams . 
Discussions with David Gauthier , Gilber t Harma n an d Jeffrey Pau l hav e 
also bee n importan t i n developin g th e idea s presente d here . Man y de -
tailed editoria l an d stylisti c suggestions b y John Chapma n hav e helpe d 
me t o make m y meaning clear . Fo r it s argument, includin g it s interpre -
tation o f Rawls' s work, I  alone am responsible . 
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THE VAGARIE S O F CONSENT : 
A RESPONSE T O JOHN GRA Y 

ANDRZEJ RAPACZYNSK I 

I understan d Gra y t o be makin g thre e points : 
1. Tha t politica l theor y i n genera l (an d th e contractaria n 

method, i n particular ) i s to be understood a s a practica l inquiry , 
embedded i n th e contex t o f particula r historica l situation s an d 
independent o f th e finding  o f solution s t o th e eterna l problem s 
of philosophy ; 

2. Tha t a n efficien t marke t econom y necessaril y entail s th e 
institution o f private property and i s incompatible with socialism ; 

3. Tha t a  marke t econom y (an d henc e privat e property ) i s 
necessary fo r a  just society—wher e b y "just " i s mean t derive d 
with th e hel p o f th e contractaria n method—eve n thoug h suc h 
things a s the primac y o f libert y ar e no t amon g th e prerequisite s 
of a  just society . 

I hav e n o quarre l wit h Gray' s first  claim , concernin g th e con -
textual natur e o f politica l philosophy . I f anythin g I  could mak e 
the poin t mor e star k an d brin g ou t mor e distinctl y it s conse -
quences fo r th e metho d o f contractarianism. Thus , whil e I  thin k 
Gray i s on th e righ t trac k whe n h e say s tha t a  contextualizatio n 
of th e contractaria n metho d make s th e result s tha t th e metho d 

I would lik e t o thank Rebecc a Berlo w fo r he r comment s o n th e firs t draf t o f thi s 
chapter. I  also profite d fro m a  discussio n wit h John Gra y an d Joshua Cohe n a t 
the annua l meetin g o f th e America n Societ y fo r Politica l an d Lega l Philosoph y 
held i n Bosto n i n Decembe r 1986 , an d fro m writte n comment s b y J . Rolan d 
Pennock. 
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yields muc h les s determinate, I  am no t sur e whethe r h e realize s 
how far-reachin g a  limitatio n o n th e utilit y o f contractarianis m 
this entails . Quit e obviously , contextualizatio n mean s tha t con -
tractarianism, lik e an y othe r metho d o f politica l philosophy , 
does no t produc e a  priori , historica l results , vali d fo r al l soci -
eties an d al l circumstances. Gra y als o argues tha t eve n whe n th e 
method i s contextualize d t o th e condition s o f ''constitutiona l 
democracies," i t stil l underdetermine s th e answer s t o mos t im -
portant politica l question s (althoug h h e believe s i t suffice s t o 
decide i n favo r o f a  free-marke t economy) , s o tha t onl y a n 
actual, rathe r tha n hypothetical , politica l discussio n ca n resul t 
in a  se t o f particula r norm s tha t giv e a  concret e shap e t o a 
political community . Bu t the n wha t does  the metho d allo w u s t o 
accomplish? 

It is , of course , a n importan t elemen t o f th e strateg y o f mora l 
and politica l argumen t t o b e abl e t o sa y tha t one' s opponent' s 
views ar e tainte d wit h self-interes t an d tha t justic e doe s no t 
admit o f suc h a  taint . I t i s als o a  ver y appealin g vie w tha t th e 
boundary betwee n coercio n an d legitimac y involve s some notio n 
of consent . Bot h o f thes e intuition s ar e deepl y embedde d i n th e 
idea o f contractarianis m an d bot h ar e entaile d b y th e Rawlsia n 
"original position. " Bu t th e broade r th e scop e o f th e particular -
istic interes t fro m whic h w e mus t abstrac t i n considerin g th e 
issues o f justic e an d th e stricte r th e notio n o f consen t tha t i s 
seen a s entaile d b y ou r concep t o f legitimacy , th e les s likel y i t i s 
that anythin g o f interes t wil l follow . Thi s seem s tru e no t onl y 
with respec t t o the possibilit y o f discovering an y "eternal " truth s 
of politica l theory , bu t als o wit h respec t t o an y context-embed -
ded conversation s a s well . Fro m a  certai n poin t on , o n th e on e 
hand, ther e i s simpl y no t enoug h t o g o o n and , o n th e othe r 
hand, th e conversatio n i s mor e an d mor e unlikel y a s a  rea l 
event. A n increas e i n th e leve l o f abstractio n ver y quickl y lead s 
not onl y t o a  multiplicit y o f possibl e solutions , bu t als o t o a 
situation i n whic h th e choic e o f th e rule s governin g th e accept -
ability o f an y give n outcom e i s itsel f underdetermined . A s con -
sent become s mor e an d mor e hypothetical , wha t on e i s sup -
posed t o consent t o becomes either mor e suspec t o r mor e inane . 

Not only i s the type of rationa l consensus concerning th e basi c 
ideas o f justice envisage d b y th e contractaria n metho d unlikely , 
but i t i s als o arguabl y unnecessary . Wha t th e contractaria n id -
iom suggest s (an d thi s i s tru e no t onl y o f Rawls , bu t als o o f 
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Gray's admittedl y i n par t nonlibera l contractaria n project ) i s 
that neutralit y wit h respec t t o different lifestyle s o r conception s 
of th e goo d i s a  morall y base d requiremen t o f politica l theory . 
But th e ide a o f neutralit y s o conceive d (a s a n inheren t value , 
regardless o f th e actuall y existin g diversity o f th e conception s o f 
the good ) i s quit e controversia l an d probabl y unnecessar y t o 
underwrite th e ver y libera l politica l theor y wit h whic h i t i s usu -
ally associated . Liberalism , i t seem s t o me , i s no t dogmaticall y 
committed t o neutralit y fo r it s own sake , bu t rathe r rest s o n th e 
(quite commonsensical ) ide a that , i n structurin g politica l institu -
tions, w e mus t no t bas e the m o n thos e principle s abou t whic h 
there i s significan t controversy , capabl e o f underminin g th e 
stability o f th e socia l an d politica l regime . Wher e ther e i s n o 
controversy, o n th e other hand , ther e i s also no need fo r furthe r 
neutrality. (Th e consensu s tha t define s th e absenc e o f contro -
versy i s als o t o b e understoo d a s a  practica l matter—a s no t 
enough dissen t t o creat e trouble—rathe r tha n a s tha t t o whic h 
every rationa l agen t mus t agre e unde r an y circumstances. ) Thus , 
many matter s o f justice tha t ar e o f grea t momen t t o u s (suc h a s 
the rule s tha t prohibi t a  governmen t fro m invidiousl y discrimi -
nating o n th e basi s o f race , extractin g confession s b y torture , 
punishing peopl e fo r bein g sick , o r allowin g som e citizen s t o 
starve) wil l (i n ou r society , bu t no t i n som e others ) b e resolve d 
to mos t people' s satisfactio n lon g befor e th e suspensio n o f ou r 
particularistic interest s reache s th e leve l o f th e Rawlsia n (o r 
even Gray's ) "vei l of ignorance. " On th e other hand , man y othe r 
issues (suc h a s whethe r revers e discriminatio n i s appropriate o r 
whether abortio n shoul d o r should no t b e allowed) wil l probabl y 
not b e resolve d fo r u s eve n i f w e tr y t o abstrac t fro m ou r 
particular situatio n i n lif e (whil e the y ma y b e relativel y uncon -
troversial i n othe r societies) . The kerne l o f trut h i n th e contrac -
tarian intuitio n seem s t o b e tha t socia l consensu s i s a  crucia l 
element o f legitimac y an d tha t a n agreemen t t o disagree i s mor e 
valuable tha n a  force d orthodoxy . Bu t wha t th e somewha t dog -
matic contractarian ide a i s inherently pron e no t t o appreciat e i s 
that th e leve l a t whic h th e norm s o f justice ar e properl y recog -
nized an d validate d i s mos t likel y t o diffe r fro m on e issu e t o 
another, an d tha t i t i s a  fundamenta l elemen t o f th e ar t o f no t 
only politica l bu t als o mora l discours e t o kno w th e appropriat e 
level a t which a  particula r debat e i s to be conducted . 

Against thi s backgroun d (whic h onl y extend s furthe r Gray' s 
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own departure s fro m Rawls) , I  a m somewha t puzzle d b y Gray' s 
claim tha t privat e ownershi p o f th e mean s o f productio n an d 
market econom y ar e see n b y hi m a s dictate d b y th e mos t ab -
stract principle s o f justice , t o b e arrive d a t behin d th e vei l o f 
ignorance. Dependin g o n context , th e ide a o f marke t econom y 
may appea r quit e uncontroversia l o r b e subjec t o f hopelessl y 
heated debates . Bu t i t strikes m e as bizarre tha t one woul d thin k 
the contractaria n metapho r usefu l i n decidin g abou t it s merit s 
or demerits . A s a  matte r o f fact , th e grea t appea l o f th e ide a o f 
the marke t ha s always bee n a s an alternative  t o the contractaria n 
approach: th e result s o f a  marke t ar e suppose d t o com e abou t 
spontaneously an d t o requir e n o conventiona l agreement . I t i s 
because marke t transaction s ar e though t t o b e consensual  tha t 
markets ar e (rightl y o r wrongly ) sai d t o b e no t onl y efficient , 
but als o just . T o pil e u p a  hypothetica l consen t designe d t o 
legitimize th e marke t i n a  contractaria n fashio n o n to p o f th e 
actual consen t involve d i n th e marke t situatio n i s unnecessar y 
for thos e wh o believ e i n th e justice o f market s an d useles s fo r 
those wh o don't . 

Not surprisingly , therefore , eve n thoug h I  am otherwis e quit e 
committed t o th e ide a o f a  fre e market , I  find  Gray' s "contrac -
tarian" argument s i n favo r o f marke t econom y unconvincing . I 
will come bac k t o thi s i n a  moment . I n th e meantime , however , 
I wan t t o addres s Gray' s secon d point , namely , tha t market s 
cannot functio n i n socialis t systems . I f h e mean s tha t market s 
will neve r functio n wel l in wha t ar e toda y calle d "socialist " state s 
of th e Easter n bloc , i.e. , i n countrie s i n whic h th e rulin g elite s 
maintain themselve s i n powe r throug h a n elaborat e spoil s sys -
tem i n whic h position s o f economi c powe r ar e distribute d a s 
rewards fo r politica l obedienc e an d support , the n I  o f cours e 
agree wit h Gray , bu t hi s clai m i s uninteresting . If , o n th e othe r 
hand, h e mean s t o includ e ever y socialis t regim e withi n hi s 
argument the n I  think w e should inquir e a  bi t deepe r int o wha t 
is meant b y "socialism" here . 

What Rawl s mean t b y sayin g tha t socialis t regime s ma y avai l 
themselves o f marke t mechanism s wa s tha t a  marke t syste m o f 
pricing doe s no t determin e a  syste m o f wealt h distributio n a 
society mus t adopt . I n thi s sense , Rawl s coul d ver y wel l hav e 
been talkin g abou t suc h countrie s a s Sweden (o r mor e advance d 
"socialist" countrie s o f thi s kind ) i n which , a s we know , market s 
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function quit e well , bu t i n whic h persona l income s ar e severel y 
circumscribed b y a  syste m o f redistributio n throug h taxatio n 
and provisio n o f socia l services . T o b e sure , som e syste m o f 
economic incentive s mus t b e preserve d i n suc h regime s (an d i n 
fact nominall y privat e ownershi p o f mos t enterprise s i s als o 
maintained), bu t i t doe s no t hav e t o b e anythin g lik e th e distri -
bution o f incom e tha t woul d b e produce d b y a free market . 

This i s clearly no t wha t Gra y mean s b y "socialism. " Bu t wha t 
he doe s mea n i s a  bi t har d t o discover . A  (the? ) distinguishin g 
feature o f socialis m fo r hi m seem s t o be the absence o f th e wag e 
system. I n som e sens e (i n whic h Marx , fo r example , understoo d 
it), th e abolitio n o f th e wag e syste m i s tautologicall y incompati -
ble wit h a  ful l sovereignt y o f marke t mechanisms ; no t just be -
cause th e marke t i s viewe d a s leadin g t o a n unjus t distributio n 
of wealth , bu t als o becaus e th e ver y ide a o f marke t pricin g i s 
viewed a s unacceptable . Eve n a  system o f marke t pricin g o f th e 
kind advocate d b y Lange * i s a system i n whic h planner s attemp t 
to adjus t productio n t o socia l deman d understoo d a s a n aggre -
gate o f individua l preferences—thi s muc h seem s t o be essentia l 
to ever y marke t system . A s lon g a s thi s i s th e case , i t doe s no t 
very muc h matte r wh o make s th e actua l decisio n whethe r t o 
produce widget s o r whatchamacallits , sinc e productio n i s sup -
posed t o trac k socia l deman d an d th e righ t decisio n wil l b e th e 
same, whoeve r make s it . I n thi s context , abolitio n o f th e wag e 
system (an d th e correspondin g creatio n o f a  system o f workers ' 
control) ma y ver y wel l mea n tha t productiv e choice s (an d th e 
underlying judgments o f socia l desirability ) ar e no t t o b e lef t t o 
haphazardly forme d individua l preferences , bu t rathe r ar e 
themselves t o becom e collectiv e decisions . I f thi s i s so , i n turn , 
that is , i f th e oppositio n betwee n socialis m an d capitalis m i s 
based o n thei r opposin g view s of th e relatio n betwee n individu -
als an d th e collectivity , the n market s an d socialis m ar e clearl y 
incompatible. 

Sometimes Gra y seem s t o rel y o n thi s kin d o f conceptio n o f 
socialism, sinc e h e ofte n appear s t o assum e tha t ever y socialis t 
economy mus t involv e a n elemen t o f centra l ideologica l plan -
ning. Insofa r a s h e make s suc h a n assumption , Gra y i s agai n 
making a n essentiall y trivia l point : plannin g an d fre e marke t 
cannot a t once govern th e same aspect s of economic production . 
But a t othe r times , Gray seem s t o be operating wit h ye t anothe r 
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conception o f socialism . Unlik e th e (Marxist ) vie w jus t pre -
sented, Gra y assume s th e individualis t positio n a s hi s startin g 
point, an d seem s t o vie w th e abolitio n o f th e wag e syste m a s 
merely a  chang e i n factor y ownership , s o tha t factorie s becom e 
worker-owned partnerships. 2 I  don' t wan t t o b e take n fo r a 
proponent o f suc h a  system—i t doesn' t see m t o m e bette r tha n 
other system s o f property , sinc e I  don' t se e wh y th e fac t o f 
employment i s an y mor e a  just sourc e o f ownershi p tha n th e 
fact o f management , investmen t o f lif e savings , inheritance, an d 
scores o f othe r factors . I  als o agre e wit h Gra y tha t i t lead s t o a 
lot o f inefficiencie s an d generationa l injustices . Bu t I  stil l fai l t o 
perceive wh y a  syste m o f thi s kin d canno t hav e a n efficientl y 
functioning marke t fo r capital . Fo r som e reason , Gra y seem s t o 
believe tha t capita l i s differen t fro m othe r goods , s o tha t th e 
same solutio n a s i n th e cas e o f factorie s (ownershi p b y th e 
employees o f a  bank ) doe s no t see m t o b e sufficien t fo r hi m 
here: I  tak e i t tha t th e ownershi p o f capita l mus t b e collective i n 
some broade r sense . So let's assume stat e ownership indeed . Bu t 
as Gra y himsel f acknowledges , stat e ownershi p o f bank s i s no t 
incompatible wit h decentralizatio n an d runnin g the m o n a  com -
petitive basis . Havin g grante d th e point , however , Gra y trie s t o 
take i t bac k withou t providin g an y ne w arguments , an d simpl y 
falls bac k o n th e ide a tha t a  trul y fre e marke t fo r bankin g mus t 
somehow "unravel " th e res t o f th e socialis t economy . Th e logi c 
of al l thi s escape s me . Afte r all , bank s d o no t functio n i n any -
thing lik e a n unregulate d manne r i n mos t capitalis t economies , 
and i n som e o f the m the y ar e indee d nationalized . No r d o the y 
function wit h anythin g resemblin g flawless  efficiency , a s indi -
cated b y thei r disastrou s lendin g practice s i n developin g coun -
tries i n th e 1970 s o r th e nee d fo r stat e bailout s i n th e 1980s . 
Undoubtedly, socialis t bankin g system s ru n o n a  marke t mode l 
would hav e thei r ow n problem s an d requir e periodi c interven -
tion a s well . Th e ineptitud e o f governmen t officials , b e the y o f 
socialist o r capitalis t states , i s quit e wel l known , s o ther e i s n o 
doubt tha t suc h interventio n i s often likel y t o do a s muc h har m 
as good . Bu t othe r tha n Gray' s ow n ips e dixit , I  se e n o a  prior i 
argument wh y a  socialis t stat e mus t b e a t a  systemati c disadvan -
tage here , a s compared wit h othe r politico-economi c regimes . 

Be tha t a s i t may , Gray' s poin t tha t a  socialis t stat e coul d no t 
avail itsel f o f efficientl y functionin g marke t mechanism s fo r 
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allocating it s productiv e resource s is , b y itself , o f secondar y 
importance. Mor e basi c i s hi s contractaria n argumen t fo r th e 
justice, a s oppose d t o mer e efficiency , o f markets . I  sai d alread y 
that th e argumen t strike s m e a s fatuous . Fo r thos e wh o believ e 
that marke t transaction s ar e essentiall y consensual , s o tha t i n 
the absenc e o f externalities , the y alway s lea d t o state s tha t ar e 
Pareto-superior t o th e state s tha t preced e them , th e contractar -
ian argumen t seem s quite unnecessary . Clearly , i f we have actual 
uncoerced consen t o f al l th e partie s affected , w e hav e n o nee d 
of an y hypothetica l one . Those , o n th e othe r hand , wh o ar e no t 
persuaded tha t th e consen t o f a  marke t participan t i s always (o r 
most often) fre e (eve n give n som e reasonabl y "just " initia l distri -
bution o f resources ) o r tha t w e ca n eve r conceiv e o f a  marke t 
which entail s n o seriou s externa l effect s o n nonparticipant s (es -
pecially i f th e worsenin g o f one' s relativ e positio n i n societ y i s 
deemed t o b e relevant ) wil l b e utterl y unpersuade d b y an y 
contractarian embellishmen t o f th e old argumen t fro m consent . 
After all , th e contractaria n consen t i s merel y parasiti c o n th e 
actual on e here , fo r i f yo u believ e tha t a  worker' s consen t t o a 
wage relatio n i s merel y Pickwickia n an d doe s no t chang e th e 
fact o f hi s bruta l exploitation , yo u wil l neve r believ e tha t i t 
would b e rationa l fo r mos t peopl e t o agre e t o th e institutio n o f 
a marke t syste m withou t knowin g tha t the y woul d no t en d u p 
among th e exploited . 

Gray's ow n argumen t involve s exactl y thi s fallac y o f petitio 
principii. First , hi s contractaria n metho d assume s a  conceptio n 
of huma n perso n tha t seem s t o be at leas t as controversial a s th e 
idea o f th e fre e marke t tha t i t i s suppose d t o support . T o b e 
sure, Gray' s expositio n o f hi s theor y o f huma n personalit y i s so 
schematic an d undevelope d tha t i t i s har d t o se e wha t i t reall y 
entails. Bu t judging fro m hi s referenc e t o Hobbe s an d Spinoza , 
Gray seem s t o vie w ma n a s a n essentiall y self-sufficien t entity , 
not "radicall y situated " bu t rathe r autonomou s an d indepen -
dent i n formin g hi s own individua l lif e plan , a  calculating maxi -
mizer fo r who m socia l interactio n i s a  matte r o f choic e rathe r 
than necessity . I  doub t ver y muc h tha t th e ide a o f politica l 
individualism need s a  groundin g i n suc h a  strang e construc t a s 
the Hobbesia n natura l ma n (eve n i f fo r Gra y h e i s n o longe r 
"natural" bu t rathe r a  projectio n o f ou r ow n historicall y contin -
gent selves) , bu t i f i t doe s the n wo e t o politica l individualism , 
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since the ide a seem s so far remove d fro m an y realit y recognize d 
by anthropologists , psychologists , o r eve n philosopher s tha t i t is 
likely t o b e muc h mor e controversia l tha n an y othe r ide a (in -
cluding tha t o f th e fre e market ) tha t i s to be derived fro m it . 

Second, Gra y i s eve n mor e puzzlin g whe n h e say s tha t th e 
social contrac t amon g individual s endowe d wit h thos e charac -
teristics o f autonom y wit h whic h Gray' s theor y endow s the m 
would no t contai n th e ide a o f libert y bu t woul d involv e a n 
establishment o f a  fre e market . Th e explanatio n seem s t o b e 
that liberty , fo r th e ma n Gra y contemplates , woul d b e just on e 
value among others , and th e contracting partie s would no t wan t 
to preclud e th e possibilit y tha t the y migh t wan t t o trad e i t fo r 
such thing s a s increase d security , peace , o r greate r prosperity . 
Now, mayb e I  a m missin g something , bu t I  fai l t o se e wh y th e 
same argumen t woul d no t hol d wit h equa l forc e abou t th e fre e 
market: i n som e situations , mos t rationall y maximizin g peopl e 
might com e t o th e conclusio n tha t a  centrall y regulate d econ -
omy woul d lea d t o s o muc h mor e power , security , prosperity , 
liberty, o r whateve r els e the y happe n t o valu e tha t the y woul d 
gladly trad e fo r the m thei r preferenc e fo r a n unrestricte d choic e 
among a  numbe r o f way s i n whic h the y coul d conduc t thei r 
"productive enterprises. " I f anything , suc h a  trade-of f seem s t o 
be more , an d no t less , likel y tha n th e trade-of f o f one' s basi c 
protections agains t politica l tyrann y fo r materia l prosperity . (Tha t 
I disagre e her e wit h Gra y als o goe s t o show , onc e again , ho w 
controversial i s hi s conceptio n o f th e perso n upo n whic h th e 
whole edific e o f hi s contractarianism s o precariousl y rests. ) 

Third, Gray' s argumen t abou t th e neutralit y o f th e fre e mar -
ket wit h respec t t o variou s ideal s o f productiv e lif e seem s t o m e 
grievously flawed.  Gra y claim s tha t market s ar e neutra l wit h 
respect t o oppose d ideal s o f productiv e lif e becaus e the y allo w 
those wh o prefe r individua l privat e ownershi p t o ru n thei r en -
terprises o n tha t basis , whereas thos e wh o prefe r commune s o r 
cooperatives ca n hav e those . I  tak e it , however , tha t th e justic e 
of th e marke t derive s no t onl y fro m th e freedo m o f choic e 
possessed b y th e variou s owner s o f "productiv e enterprises, " 
but als o from tha t possesse d b y the peopl e wh o are employe d i n 
them. Thus , i f i t were t o tur n ou t tha t th e worker s employe d i n 
capitalist enterprise s ar e i n fac t no t reall y fre e t o choos e thei r 
occupation an d if , i n addition , i t wer e t o tur n ou t tha t the y ar e 
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seriously exploite d (i n som e sens e o f "exploitation " tha t woul d 
be reasonabl y uncontroversial) , the n Gray' s hypothesi s o f th e 
neutrality o f th e marke t wit h respec t t o variou s ideal s o f pro -
ductive lif e woul d b e show n t o be groundless . Now , i t should b e 
clear tha t thi s i s precisely wha t man y socialist s (an d othe r critic s 
of capitalism ) hav e claime d al l along , an d I  d o no t se e an y 
arguments tha t Gra y ha s t o offe r agains t the m (othe r tha n 
assuming the m ou t o f existence) . T o b e sure , I  d o no t wan t t o 
sound a s i f I  set grea t stor e b y the standar d Marxis t theses , suc h 
as tha t worker s ar e systematicall y afflicte d wit h fals e conscious -
ness o r tha t individua l preference s unde r condition s o f marke t 
competition ar e effect s o f exploitativ e an d brutalizin g condi -
tions o f lif e unde r capitalism . I t seem s t o m e clear , however , 
that i f yo u don' t believ e i n an y o f thes e theories , yo u wil l neve r 
need Gray' s contractaria n argument , an d i f yo u do , Gra y i s 
mistaken i f h e think s hi s contractarian metho d wil l do anythin g 
to convince you . 

But eve n withou t suc h fundamenta l disagreement s wit h th e 
very notio n o f consen t underlyin g Gray' s accoun t o f marke t 
transactions, i t i s difficul t t o tak e seriousl y hi s clai m tha t th e 
market i s reall y neutra l wit h respec t t o differen t ideal s o f pro -
ductive life . To begi n with , some form s o f "productiv e life " ma y 
simply b e les s efficien t tha n others , an d i t i s no t immediatel y 
clear wh y the y shoul d no t b e subsidized . I t migh t b e said , o f 
course, tha t th e consume r o f a  produc t shoul d b e give n a  righ t 
to bu y i t at th e lowes t availabl e pric e an d tha t i t would b e wron g 
to forc e hi m t o pa y mor e i n orde r t o maintai n someon e else' s 
productive preferences . Bu t thi s simpl y amount s t o sayin g tha t 
justice does , after all , track th e concept o f efficiency , rathe r tha n 
requiring a  syste m i n whic h differen t mode s o f productiv e lif e 
can genuinel y coexist . Thi s ide a i s no t jus t controversial ; i t i s 
quite probabl y false . I t seem s t o m e mor e tha n likel y tha t per -
sons i n th e origina l positio n woul d believ e tha t th e cultura l 
diversity connecte d wit h variou s traditiona l way s o f lif e i s suffi -
ciently valuabl e t o requir e the m t o subsidize , say , th e inefficien t 
fishing method s o f th e Alaska n Eskimos , th e weavin g method s 
of th e Navaj o Indians , etc. , non e o f whic h coul d b e don e with -
out abandonin g a  dogmati c commitmen t t o th e fre e market . I n 
fact, i n accordanc e wit h my  previou s remarks , i t seem s t o m e 
that mos t peopl e i n Americ a toda y ar e prepare d t o agre e t o 
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these proposition s eve n withou t leavin g thei r presen t persona e 
in favo r o f th e vapi d contractor s i n th e "origina l position. " 

I wil l not , however , insis t o n a  subsid y fo r inefficien t mode s 
of production , bu t wil l loo k instea d a t th e allege d neutralit y o f 
the marke t fro m a  somewha t differen t angle . Man y moder n 
proponents o f th e fre e marke t (Gra y amon g them ) see m t o 
believe tha t marke t failure s ar e a  rather margina l phenomenon . 
I suppose , however , tha t mos t peopl e oppose d t o capitalis m 
(especially thos e wh o claim tha t exploitatio n o f some socia l group s 
or classe s i s a  foundatio n o f th e capitalis t system ) woul d b e i n 
one wa y o r anothe r committe d t o th e argumen t tha t th e fre e 
market ultimatel y fail s t o produc e a  leve l o f aggregat e welfar e 
comparable t o some other system s an d tha t thi s failur e doom s i t 
on efficienc y ground s a s much a s it makes i t otherwise unaccept -
able. Th e reason s fo r tha t failur e ar e ofte n no t state d i n eco -
nomic terms , bu t translate d int o th e languag e o f economics , 
they amoun t t o the inabilit y o f th e marke t t o provid e importan t 
public good s an d th e abilit y o f th e capitalist s t o impose externa l 
costs on th e res t o f society . 

The latte r kin d o f argumen t i s mos t likel y t o b e mad e b y th e 
most economicall y minde d opponent s o f th e market . Marxis t 
socialists, wh o migh t sa y tha t th e capitalis t econom y involve s a 
creation o f a  significant "army " o f th e unemploye d an d tha t th e 
capitalist wh o benefit s mos t fro m th e operatio n o f th e marke t 
can i n thi s wa y "externalize " som e o f th e cost s o f hi s operatio n 
(both b y bein g abl e t o pa y hi s worker s les s tha n th e ful l valu e 
produced b y thei r labo r an d b y makin g th e res t o f societ y shar e 
in bearin g th e burde n o f providin g fo r th e destitut e an d th e 
unemployed). Thi s make s th e good s produce d b y a  capitalis t 
enterprise les s expensive tha n th e good s produce d b y a  socialis t 
one, whic h woul d b e committe d t o ensurin g tha t th e worker s 
enjoy th e ful l fruit s o f thei r labor . Thus , eve n o n th e assump -
tion tha t al l th e worker s woul d rathe r wor k fo r socialis t enter -
prises (an d thu s ar e no t victim s o f fals e consciousness) , th e 
viability o f th e socialis t enterprise s woul d stil l requir e tha t th e 
consumers of good s produce d b y the m b e prepare d t o pa y fo r 
the fac t tha t thes e good s ar e produce d wit h th e hel p o f nonex -
ploitative means . Bu t eve n i f w e assum e thi s a s well , i t woul d 
still mak e n o sens e fo r a n individua l consume r t o pa y mor e fo r 
goods produce d b y socialis t enterprises , unles s ther e wer e som e 
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means o f coordinatin g th e action s o f al l th e similarl y minde d 
consumers a s a  grou p an d o f overcomin g th e free-ride r prob -
lem tha t wil l otherwis e pos e insuperabl e obstacle s fo r thei r col -
lective aims . A  compariso n wit h th e proble m o f chil d labo r 
comes t o mind here , since goods produce d b y exploited worker s 
may b e a s muc h cheape r a s good s produce d b y underpai d chil -
dren. No t onl y i s constan t relianc e o n people' s mora l virtu e 
(which i n n o societ y i s i n overabundan t supply ) require d i n 
order t o limi t th e deman d fo r good s produce d b y exploite d 
labor, bu t als o no individual' s sacrific e (i n the for m o f th e highe r 
price pai d fo r "clean " products ) significantl y contribute s t o th e 
overall goa l o f th e eliminatio n o f th e evi l i n question , an d thu s 
all hav e a n incentiv e no t t o adher e t o thei r ideologica l prefer -
ences, eve n i f the y woul d otherwis e b e willing t o pa y th e highe r 
price fo r havin g th e evi l eliminated . Thus , i n th e sam e wa y a s 
child labo r coul d onl y b e abolished b y legislation operatin g uni -
formly ove r th e whol e relevan t market , th e eliminatio n o f capi -
talist exploitation ma y requir e a  similar collectiv e decision . 

That som e specia l enclave s o f ideologica l consumers , suc h a s 
the Amish , hav e bee n abl e t o persis t i n thei r withdrawa l fro m 
the marke t despit e al l thes e disadvantage s doe s no t chang e ver y 
much here , fo r th e pric e pai d b y thes e consumer s (i n term s o f 
their lif e standar d a s wel l a s submissio n t o a  syste m o f com -
munal control s necessar y t o counteract th e otherwis e irresistibl e 
incentive t o free-ride ) ma y simpl y b e to o hig h fo r a n averag e 
person. Consider , i n fact , someon e committe d t o the Amis h wa y 
of life . Thi s perso n woul d mos t likel y sa y tha t th e environmen t 
in whic h a n averag e America n live s i s spiritually impoverishin g 
and tha t onl y b y integrating hi s productiv e activitie s int o a n all -
embracing, religiousl y inspired , communa l wa y of lif e can man' s 
dignity b e restored . Translate d int o th e languag e o f economics , 
the objectio n o f th e Amis h ca n b e reformulate d a s follows : Th e 
operation o f th e capitalis t econom y require s th e availabilit y o f a 
mobile labo r forc e that , i n turn , destroy s th e bond s o f tradition . 
These bond s ar e o f grea t valu e t o a n individual , bu t the y ar e a 
quintessential "publi c good " an d thei r preservatio n i s possibl e 
only i f very hig h coordinatio n cost s are born e b y the communit y 
and a  large numbe r o f peopl e ar e mad e t o resis t th e impersona l 
operation o f th e market . A s i t happens , th e Amish , perhap s 
because o f th e lo w valu e the y pu t o n materia l prosperity , ar e 
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willing t o pa y th e pric e o f creatin g a  separat e autarchi c societ y 
that ca n protec t thei r member s fro m th e temptation s o f th e 
market. Bu t othe r groups , fo r who m a  radica l lowerin g o f th e 
life standard s necessar y t o preserv e th e socia l bond s differen -
tiating the m fro m th e capitalis t worl d i s not a s easily acceptable , 
have n o chance o f protectin g themselve s fro m extinction. 3 

Finally, even Gra y himsel f seem s no t t o take ver y seriously hi s 
claim tha t th e marke t i s just becaus e i t allow s fo r variou s form s 
of productiv e lif e t o coexist . Afte r all , befor e comin g t o hi s 
neutrality argument , Gra y devote s a  whol e sectio n o f hi s chap -
ter t o th e argumen t tha t marke t econom y require s privat e own -
ership o f capita l an d tha t an y othe r for m o f capita l allocatio n 
must lea d t o cripplin g inefficiencies . Sinc e th e marke t i s cer -
tainly no t neutra l wit h respec t t o efficiency , fa r fro m allowin g 
the noncapitalis t form s o f productio n t o survive , i t wil l merci -
lessly eliminat e them . Gra y ma y (an d does ) say , o f course , tha t 
efficiency i s not itsel f a  morall y relevan t characteristic , an d thu s 
he ma y als o maintai n tha t th e marke t doe s no t discriminat e o n 
moral grounds . Bu t thi s doe s no t mak e th e mora l neutralit y o f 
the marke t an y differen t i n principl e fro m tha t o f th e revolu -
tionary struggl e fo r surviva l (i n whic h th e goo d ma y b e goo d 
but th e stronges t neve r fai l t o win ) o r tha t o f th e marke t fo r 
money (i n whic h th e mos t debase d coin s ar e boun d t o pus h ou t 
the mor e hones t ones) . 

All thi s i s no t t o sa y tha t Gra y i s wrong tha t market s ar e just , 
or a t leas t mor e just tha n othe r system s o f distribution . I t migh t 
also b e tha t th e successe s o f th e marke t econom y ar e no w s o 
obvious tha t it s proponent s d o no t reall y hav e t o defen d it . Bu t 
if the y do , the y wil l have t o address suc h issue s a s the voluntari -
ness o f marke t transaction s involvin g underprivilege d member s 
of society , th e proble m o f fals e consciousness , and , abov e all , 
the pervasivenes s o f marke t failure s i n moder n economies . Gray' s 
method o f avoidance , o n th e othe r hand , i s too  successful : i t 
misses th e issue s tha t ar e trul y decisive . 

NOTES 

1. Osca r Lange , "O n th e Theor y o f Socialism, " in On  The Economic 
Theory of Socialism, ed., Benjamin E . Lippincott (Minneapolis: University 
of Minnesota Press , 1938), 57-104. 
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2. Tha t someon e lik e Rawl s essentiall y adopt s th e poin t o f vie w o f 
individualism i s quite understandable , give n tha t th e mai n targe t o f hi s 
attack wa s utilitarianism . Bu t th e ver y ide a tha t on e ca n successfull y 
argue agains t socialism  by simply assuming th e poin t o f view of individu -
alism strikes m e as odd . 

3. Gra y coul d perhap s repl y a t thi s poin t tha t i f capitalist enterprise s 
indeed involv e seriou s externa l costs , the stat e coul d ta x the m t o cove r 
the valu e o f an y suc h externalities , thu s equalizin g th e chance s o f capi -
talist an d noncapitalis t entreprises . I n theor y thi s woul d b e possible , o f 
course. I n practice , however , th e externalitie s involve d her e woul d b e 
extremely har d t o measure , an d thei r ver y existenc e i s denied b y mos t 
admirers o f th e marke t economy . Th e difference s betwee n thos e wh o 
argue o n bot h side s of th e issu e go to the ver y foundation s o f economi c 
science, such a s the basi c theory o f valu e fo r example , an d thei r resolu -
tion i s precisely wha t i s at stak e i n th e disput e betwee n th e proponent s 
and th e opponents o f marke t economy. Withou t implyin g anything abou t 
who i s ultimately right , I  only wan t t o argu e tha t th e resolutio n o f thi s 
dispute cannot com e through a  simple device of the contractarian meth -
odology. 
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CONTRACTUALISM AN D 
PROPERTY SYSTEM S 

JOSHUA COHE N 

John Gray' s chapter , "Contractaria n Method , Privat e Property , 
and th e Marke t Economy, " contain s thes e principa l theses : 

1. Fo r reason s o f efficiency,  private propert y i n th e mean s o f 
production i s mandated b y Rawls' s tw o principle s o f justice.1 

2. Privat e propert y i n th e mean s o f productio n i s required a s 
a matte r o f justice. Thi s i s s o becaus e Hobbesia n contractarian -
ism—which provide s th e mos t plausibl e accoun t o f justice 2— 
requires neutralit y amon g "productiv e ideals, " an d onl y a  sys -
tem wit h privat e ownershi p o f capita l i s appropriately neutral. 3 

3. Apar t fro m requirin g market s an d th e privat e ownershi p 
of capital , a  Hobbesia n contrac t theor y i s largely indeterminate . 
It doe s not , fo r example , mandat e politica l democracy , o r th e 
protection o f libertie s o f though t an d expression , an d i s consis-
tent wit h a  wid e rang e o f distributiona l principles , thoug h em -
phatically no t wit h th e Rawlsia n maximi n principle . 

In respondin g t o Gray , I  wil l focu s primaril y o n th e first  tw o 
theses. Befor e turnin g t o tha t response , I  should emphasiz e on e 
important limitatio n t o it . I n m y no t ver y idiosyncrati c view , th e 
central argument s fo r socialis m ar e arguments abou t democrac y 
—about th e limit s on democrac y impose d b y the privat e owner -
ship o f capital , an d th e possibilitie s o f expandin g democrac y 
that migh t follo w o n th e abolitio n o f th e privat e ownershi p o f 

I woul d lik e t o than k Joe l Roger s an d Joh n Chapma n fo r helpfu l suggestion s 
on earlie r draft s o f thi s paper . 
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capital.4 Correspondingly , th e mai n argument s agains t socialis m 
aim t o sho w tha t i t i s no t a n implicatio n o f o r eve n a  plausibl e 
extension o f democrati c commitments . A s hi s thir d thesi s indi -
cates, however , Gra y i s no t committe d t o democracy . H e count s 
"political equalit y an d democrati c participation " amon g th e "re -
cent and , arguably , periphera l features " o f "th e Wester n indi -
vidualist tradition. " H e doe s no t discus s th e implication s o f 
democratic commitmen t fo r th e organizatio n o f th e economy . 
Since I  confine mysel f her e t o respondin g t o th e consideration s 
that Gra y doe s advance , I  wil l no t pursu e thos e implication s 
either. Bu t th e consequenc e o f thi s restrictio n i s tha t I  wil l no t 
be discussing th e issue s tha t are , I  think , a t th e hear t o f debate s 
about socialism . 

I. MARKE T SOCIALISM : BACKGROUN D 

In A  Theory  of  Justice Rawl s claim s tha t hi s tw o principle s o f 
justice ca n b e satisfied b y either capitalis t democracie s o r demo -
cratic, marke t socialis t systems . Gra y reject s Rawls' s clai m abou t 
market socialism , an d propose s Thesi s 1  in it s place . I  find  th e 
reasons offere d i n defens e o f Thesi s 1  wholly unpersuasive . A s 
background t o explainin g wh y I  find  the m so , I  wil l begi n wit h 
a fe w remark s abou t a  democrati c for m o f marke t socialism . 
Like Gray' s remark s o n thi s subject , m y discussio n inevitabl y 
combines larg e elements o f stipulatio n an d speculation , no t leas t 
because n o suc h form s exist . Bu t som e accoun t i s neede d a s a 
supplement t o Gray's , whic h i s bot h excessivel y abstrac t an d 
highly tendentious . 

Since Thesi s 1  addresses a n issu e internal  t o Rawls' s theory , 
the appropriat e characterizatio n o f marke t socialis m mus t b e 
attentive t o bot h o f Rawls' s principle s o f justice. Specifically , w e 
assume a  se t o f backgroun d politica l arrangement s tha t pro -
vides protectio n fo r basi c politica l an d civi l liberties , tha t secure s 
a fai r valu e fo r th e politica l liberties , an d tha t provide s fai r 
equality o f opportunity . Thu s w e assume , inte r alia , th e rul e o f 
law, competin g politica l parties , publi c finance  o f education , 
inheritance taxes , an d th e ful l employmen t an d dispersa l o f 
resources.5 

Embedding a  marke t socialis t econom y i n thi s schem e re -



74 JOSHUA COHE N 

quires a  syste m o f enterprise s satisfyin g th e followin g condi -
tions: 

1. Th e enterprise s ar e worker-managed.  Fina l authorit y i s i n 
the hand s o f workers , wh o ma y choos e t o delegat e th e exercis e 
of tha t authorit y t o managers . Al l an d onl y th e worker s i n th e 
enterprise hav e votin g right s concernin g th e operation s o f th e 
firm—including wha t t o produce , ho w muc h incom e t o inves t 
and ho w muc h t o distribut e a s wages , wha t th e distributio n o f 
earnings shoul d be , whethe r t o expan d th e scal e o f operations , 
how t o organize th e wor k itself , etc . 

2. Th e enterprise s ar e publicly  owned,  and lease d t o worke r 
cooperatives. Whil e enterprise s ca n trad e asset s wit h othe r en -
terprises, th e worker s i n th e enterpris e ar e barre d fro m sellin g 
its assets to supplement thei r incomes . 

3. Apar t fro m taxe s and interes t payment s o n loan s fro m th e 
state, n o on e outsid e th e firm  ha s an y clai m o n enterpris e in -
come. Th e onl y sourc e o f externa l finance  fo r enterprise s ar e 
state bank s an d developmen t funds , an d th e aggregat e leve l o f 
finance i s a  politica l decisio n mad e b y constitutionall y desig -
nated, electe d officials. 6 

Several element s o f thi s sketc h wil l figure  i n th e discussio n 
later on , an d s o I  want briefl y t o highligh t them . 

First, tha t a n enterpris e i s worker-controlled implie s very littl e 
about it s interna l organizatio n beyon d th e fac t tha t i t i s t o b e 
determined b y workers. 7 Th e siz e o f th e enterprise , th e degre e 
to whic h authorit y i s delegate d t o managers , th e exten t o f co -
operation i n th e organizatio n o f wor k itself , th e distributio n o f 
enterprise earnings , etc. , could al l in principl e var y considerabl y 
across worker-controlle d enterprises . 

Second, th e politica l syste m i s no t comprise d solel y o f a  bu -
reaucracy tha t provide s finance  t o firms.  I t also includes politica l 
parties, a  legislature , courts , etc . S o ther e i s n o justification fo r 
treating th e stat e ban k i n a  marke t socialis t democrac y a s a 
monopolist wit h n o limit s on it s power t o set economic policy . 

Finally, ther e ar e man y alternative s betwee n th e arrange -
ments I  hav e just describe d an d a  syste m o f "ful l libera l owner -
ship" i n whic h al l capita l i s privatel y owned . Ther e are , fo r 
example, endles s varietie s o f a  "mixe d system " i n whic h firms 
that ar e publicl y owne d an d worker-manage d exis t alongsid e 
capitalist firms,  a s wel l a s systems i n whic h enterprise s ar e coop -
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eratively owned. 8 Indicatin g th e difficultie s wit h particula r form s 
of marke t socialism , then , shoul d no t b e confuse d wit h provid -
ing a  case i n favo r o f ful l libera l ownership . 

II. EFFICIENC Y AN D MARKE T SOCIALIS M 

With thi s background , I  tur n t o Thesi s I . I  wil l begi n b y restat -
ing i t i n a  wa y tha t locate s mor e precisel y th e propose d chal -
lenge t o Rawls' s view : Give n a  marke t socialis t system , i t i s 
reasonable t o expec t tha t a n alternativ e arrangemen t base d o n 
private propert y i n th e mean s o f productio n woul d improv e th e 
well-being o f th e leas t well-off. 9 Gra y offer s severa l considera -
tions i n suppor t o f thi s thesis , an d her e I  wil l respon d t o two , a 
minor an d a  majo r consideration . 

The mino r argumen t i s tha t worker-manage d firms  d o no t 
generate a s muc h employmen t a s capitalis t firms  do , becaus e 
the forme r ai m t o maximiz e "profit " pe r worke r whil e th e latte r 
aim t o maximize aggregat e profits. 10 A s a consequence, a n econ -
omy compose d o f worker-ru n firms  i s likel y t o featur e highe r 
levels o f unemploymen t tha n a  syste m wit h privat e ownership , 
and thu s wor k t o th e disadvantag e o f thos e wh o ar e les s well -
off. Bu t eve n i f w e assum e tha t Gra y ha s th e righ t vie w abou t 
worker-run firms,  nothin g follow s abou t th e leve l o f employ -
ment i n a  marke t socialis t economy . Tha t leve l i s a  functio n o f 
at leas t tw o factors—th e employmen t policie s o f firms  an d th e 
number o f firms.  Employmen t fo r th e les s well-of f coul d b e 
expanded b y easin g th e entr y o f ne w firms,  fo r exampl e b y 
making finance  availabl e o n favorabl e conditions. 11 

Gray's majo r argumen t concern s th e determinatio n o f inter -
est rate s i n a n econom y wit h n o capita l market : I  wil l refe r t o 
this a s th e "Vienna-Virgini a argument. " Accordin g t o th e Vi -
enna-Virginia argument : (VI ) i n th e absence o f a  capital marke t 
in whic h share s i n firms  ar e trade d an d i n whic h finance  i s 
raised fro m non-stat e lenders , th e stat e ban k wil l lac k th e infor -
mation require d fo r fixing  th e rat e o f interes t i n a  wa y tha t 
promises a n efficien t allocatio n o f investment ; an d (V2 ) eve n i f 
the bureaucrat-banker s ha d th e information , the y coul d no t b e 
trusted t o fix  interes t rate s i n a n allocativel y efficien t way . Tak -
ing th e tw o point s together , (V3 ) w e can expec t greate r "waste , 
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malinvestment, an d discoordination " tha n i n a  privat e propert y 
scheme. Gra y acknowledge s tha t "th e imperfec t coordinatio n o f 
economic lif e i s an inevitabl e consequenc e o f limitation s i n hu -
man knowledge. " Stil l " a decentralize d syste m wil l promot e co -
ordination, an d eliminat e error s i n decision-making, bette r tha n 
a centralize d syste m could. " Drawin g o n (V3) , Gra y hold s tha t 
Rawls's differenc e principl e require s privat e ownershi p o f th e 
means o f production , sinc e th e efficienc y gain s tha t resul t fro m 
such a  schem e ca n b e expecte d t o improv e th e conditio n o f th e 
least well-off . 

This argumen t ha s a t leas t fou r problems . 
First, le t us assume wit h Gra y tha t th e shif t i n propert y syste m 

reduces "waste , malinvestment , an d discoordination, " an d in -
creases pe r capit a GNP . I t doe s no t follo w tha t th e leas t well-of f 
could reasonabl y expec t thei r conditio n t o improve, o r tha t the y 
could expec t th e ne w arrangemen t t o protec t fai r equalit y o f 
opportunity, o r th e fai r valu e o f politica l liberty . I n particular , 
the les s well-of f migh t expec t tha t th e shif t i n propert y system s 
would increas e th e inequalit y o f pre-tax/transfe r distributio n o f 
income an d wealth , an d tha t th e stat e woul d no t b e abl e t o 
mitigate th e consequences o f tha t increase d inequality . Thus th e 
increase i n pe r capit a GN P migh t b e associated wit h a  worsenin g 
of th e materia l circumstance s o f th e les s well-off . An d eve n i f 
increased inequalit y wer e materiall y beneficia l t o them , the y 
might expec t tha t th e greate r materia l inequalit y woul d under -
mine fai r equalit y o f opportunit y an d fai r valu e o f politica l 
liberties. Gray' s remark s abou t th e efficienc y gain s followin g o n 
"full libera l ownership " fai l eve n t o acknowledg e familia r source s 
of scepticis m abou t th e equitabl e distributio n o f thos e gains . 

Second, incom e an d wealt h ar e no t th e onl y primar y good s 
whose distribution i s regulated b y the differenc e principle ; pow -
ers an d position s o f authorit y ar e covere d a s well. 12 I n movin g 
from th e marke t socialis t syste m wit h worker-ru n firms  t o th e 
capitalist system , th e les s well-of f migh t wel l los e powe r an d 
positions o f authorit y (i n th e firm),  eve n i f the y gaine d i n in -
come and wealth . The differenc e principl e properl y understoo d 
does not , therefore , mandat e th e capitalis t arrangement , eve n i f 
there i s unifor m materia l improvement , an d n o othe r los s o f 
liberties o r opportunity . Th e switc h woul d b e inefficien t i n re -
spect o f th e non-materia l component s o f th e differenc e princi -
ple, and thi s migh t serv e a s sufficient reaso n fo r rejectin g it . 
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Third, interes t rate s ar e deepe r economi c water s tha n I  fee l 
comfortable in . Bu t i t i s not clea r t o m e why (VI. ) i s true, tha t is , 
why th e absenc e o f capita l market s deprive s policy-maker s o f 
the informatio n require d fo r settin g reasonabl e rate s of interest . 
In particular , i t i s no t clea r wh y th e stat e ban k woul d b e i n a n 
essentially wors e positio n tha n monetar y authorities , budget -
makers, o r polic y planner s i n capitalis t systems . The y woul d 
have som e informatio n concernin g growt h rates , capacit y utili -
zation, an d pas t responsivenes s t o change s i n interes t rates . 
Citizen preference s woul d b e revealed — however imperfectly — 
through representativ e institutions . I f th e governmen t sol d bond s 
to rais e revenue , i t woul d hav e informatio n abou t tim e prefer -
ences. O f course , al l o f thi s informatio n i s ver y imperfect . Bu t 
then s o i s th e informatio n transmitte d b y capita l markets , an d 
so i s th e informatio n availabl e t o centra l bank s an d budgetar y 
planners i n capitalis t democracies . Perhap s Gra y think s that , 
because o f thes e imperfections , centra l bank s i n capitalis t de -
mocracies shoul d operat e o n fixed  rules , o r tha t ther e ough t t o 
be constitutionally balance d budgets . I  wil l retur n t o thi s specu -
lation below . 

Fourth, Gray' s defense o f (V2 ) — that bureaucra t banker s can -
not b e truste d t o d o wha t i s correct , eve n i f the y kno w it—i s 
weakened b y th e lac k o f institutiona l structur e i n Gray' s ac -
count. Gra y treat s th e stat e ban k as , i n effect , a  monopolis t i n 
setting economi c policy. 13 Bu t a s I  indicate d earlie r i n th e dis -
cussion o f marke t socialism , ther e i s simpl y n o justification fo r 
this assumption . Bureau s operat e i n comple x institutiona l envi -
ronments. I n th e cas e o f a  stat e ban k i n a  democrati c marke t 
socialist system , th e institutiona l environmen t woul d includ e 
political partie s an d legislativ e committees . I n th e absenc e o f a n 
analysis o f thi s institutiona l setting , includin g th e informatio n 
available t o th e differen t actor s an d th e oversigh t power s o f 
legislative committees , nothin g specifi c ca n b e sai d abou t th e 
actions o f suc h a  bank . Furthermore , anythin g tha t migh t b e 
said i n genera l term s abou t th e untrustworthines s o f banker -
bureaucrats ca n equall y wel l b e sai d abou t stat e official s i n capi -
talist democracies . 

In respondin g t o Gray' s Vienna-Virgini a argument , I  hav e 
suggested tha t ther e ar e importan t parallel s wit h respec t t o 
information an d trustworthines s betwee n official s i n capitalis t 
democracies an d i n (hypothetical ) democratic , marke t socialis t 



78 JOSHUA COHE N 

systems. Gra y woul d not , I  think , wis h t o den y thes e parallels . 
He would , I  think , allo w tha t everythin g I  have sai d abou t the m 
is correct , an d tha t thi s just serve s t o underscor e th e commo n 
sources o f "waste , malinvestment , an d discoordination " share d 
by socialis t system s an d interventionist , welfar e states. 14 Bu t i f 
he di d allo w this , then h e woul d b e conceding tha t hi s efficienc y 
argument ha s nothin g i n particula r t o d o wit h socialism . H e 
could wit h a s much justification hav e argue d tha t Rawls' s differ -
ence principl e require s a  "non-interventionist " stat e wit h n o 
stabilization, transfer , an d distributiona l functions . Bu t i f h e 
did, the n h e woul d ow e u s a n accoun t o f th e mechanism s fo r 
ensuring distributiona l equity . I n th e absenc e o f suc h a n ac -
count—and ther e certainl y i s none i n eithe r Vienn a o r Virgini a 
—we ar e bac k i n th e busines s o f assessin g alternativ e politicize d 
economies, an d nothin g tha t Gra y say s begin s t o addres s th e 
question o f whic h o f thes e i s best suite d t o the Rawlsia n theory . 

III. JUSTIC E AN D PRIVAT E PROPERT Y 

I tur n no w t o Thesi s 2 , tha t consideration s o f justice mandat e 
private propert y i n th e mean s o f production . Gra y support s thi s 
by arguin g tha t a  just syste m mus t b e neutra l amon g differen t 
"productive ideals, " an d tha t suc h neutralit y i s achieve d b y a 
private propert y syste m bu t no t b y a  marke t socialis t system. 15 

In response , I  wil l first  challeng e th e clai m abou t th e neutralit y 
of privat e propert y systems , the n qualif y th e clai m tha t marke t 
socialism i s non-neutral , an d finally  sugges t tha t insofa r a s mar -
ket socialis m i s non-neutral amon g productiv e ideals , thi s i s no t 
an importan t objectio n t o it . 

In suppor t o f th e claim tha t system s with privat e propert y ar e 
neutral amon g productiv e ideals , Gra y appeal s t o th e fac t that , 
roughly, individual s i n thes e system s ca n for m "worker' s coop -
eratives o r communes " i f the y want . Sinc e privat e ownershi p 
"permit[s] individual s t o us e thei r resource s t o expres s thei r 
own idea l (whateve r thi s ma y be), " i t i s neutral . Thi s i s wea k 
support. Privat e propert y system s no w al l prohibi t productio n 
based o n slavery . I n thi s respec t a t leas t the y ar e no t neutra l 
among productiv e ideals , eve n i f w e follo w Gra y an d confin e 
ourselves t o a  forma l conceptio n o f neutralit y tha t "require s 
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only tha t th e lega l an d institutiona l framewor k o f societ y doe s 
not favo r an y on e idea l ove r an y other. " Bu t fo r th e purpos e o f 
evaluating th e justice o f basi c institutions , neutralit y ough t no t 
to b e interprete d i n forma l terms . I f w e d o not , the n a  variet y 
of way s emerge i n whic h privat e propert y system s appea r t o b e 
biased agains t mor e cooperativ e ideal s o f productiv e associa -
tion:16 

1. Resource  constraint. Forming enterprise s require s resources . 
Productive ideals , like all ideals of the spirit , mus t b e made flesh . 
Those wh o wan t t o for m cooperative s an d ar e resource-poo r 
may lac k th e resource s t o advance thei r associationa l ideal . 

2. Collective  action  constraint. Fo r reason s tha t ar e familia r fro m 
the theor y o f collectiv e action , i t i s easie r fo r singl e individual s 
or smal l group s t o star t firms  tha n i t is for large r groups , partic -
ularly whe n th e large r group s ar e resource-poor . A s a  result , i t 
may b e easie r t o star t a  firm  an d hir e labo r tha n t o for m a 
cooperative. 

3. Financial  constraint.  Whil e acces s t o finance  ca n overcom e 
initial resourc e disadvantages , cooperative s tha t ar e unwillin g t o 
sell votin g share s t o non-member s ar e ver y likel y t o b e a t a 
competitive disadvantage . I n particular , becaus e o f thei r unwill -
ingness, the y ma y nee d t o borro w a t especiall y hig h interes t 
rates, o r t o pa y unusuall y larg e dividend s o n nonvotin g shares . 
And thi s impose s specia l burden s o n thei r operations , makin g i t 
difficult t o compete wit h capitalis t firms. 17 

4. Managerial  constraint.  I t migh t b e that , a s a  consequence o f 
the historica l absenc e o f cooperatives , peopl e wh o woul d prefe r 
to wor k i n the m lac k th e manageria l skill s require d fo r runnin g 
them, thos e wh o hav e th e manageria l skill s woul d prefe r no t t o 
work i n them , an d privat e propert y system s d o no t hel p t o 
overcome thi s disadvantage. 18 

Determining th e importanc e o f thes e an d othe r potentia l 
sources o f bia s i n privat e propert y systems , o f course , require s 
empirical investigation , an d th e assessmen t o f alternativ e expla -
nations o f th e relativ e scarcit y o f mor e cooperativ e form s o f 
work organization . Williamson , fo r example , argue s tha t mor e 
hierarchical form s o f productiv e organizatio n exis t becaus e the y 
are mor e efficient , i n particula r becaus e the y economiz e o n 
transactions costs. 19 Bu t th e bearin g o f Williamson' s importan t 
efficiency argumen t o n th e presen t argumen t i s marginal , fo r 
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two principa l reasons . First , i f capitalis t hierarch y i s th e mos t 
efficient for m o f productiv e organization , i t does no t follo w tha t 
a syste m o f privat e propert y i s neutra l i n th e relevan t sense . 
Instead, privat e propert y system s migh t b e non-neutra l pre -
cisely i n tha t the y exhibi t a n unwarrante d bia s i n favo r o f pro -
ductive efficiency , an d agains t suc h competin g value s a s auton -
omy o r community . Second , Williamso n classifie s bot h capitalis t 
firms i n whic h capitalist s themselve s hir e labo r (th e "Authorit y 
Relation," i n hi s terms ) an d democraticall y organized , coopera -
tively owned firms  ("Pee r Group " organizations) a s hierarchical . 
He argue s tha t bot h form s o f hierarch y ar e considerabl y mor e 
efficient tha n non-hierarchical , cooperativel y owne d firms  i n 
which ther e i s n o worke r specializatio n (th e Communa l Every -
Man-for-Himself form) . Bu t th e efficienc y advantage s o f th e 
Authority Relatio n ove r Pee r Group s ar e muc h les s clear , eve n 
on Williamson' s ow n argument. 20 I n vie w o f this , i t i s a t leas t 
premature t o opt fo r th e organizationa l efficienc y explanation . 

Returning t o the mai n issue , then, i t is reasonable t o doubt o n 
the clai m tha t th e existenc e o f privat e propert y i s by itsel f suffi-
cient for neutrality . Now , some of form s o f non-neutralit y I  hav e 
indicated migh t b e mitigate d i n a  syste m wit h privat e property , 
by, fo r example , a  mor e equa l distributio n o f resources ; other s 
(e.g., proble m (3 ) concerning finance)  migh t requir e mor e com -
plex measures . Bu t al l cas t doub t o n th e forc e o f Gray' s asser -
tion tha t privat e propert y bring s neutralit y i n it s train . 

What abou t marke t socialism ? I n wha t wa y i s i t non-neutral ? 
It i s tru e tha t i n suc h a  syste m "on e for m o f productiv e enter -
prise—that involvin g wag e labor—i s prohibited. " Bu t then , a s 
I note d earlier , a  simila r poin t coul d b e mad e abou t privat e 
property systems : On e for m o f productiv e enterprise—tha t in -
volving slav e labor—i s prohibited . S o in respec t o f forma l neu -
trality, th e system s ar e o n a  par . T o pursu e th e questio n o f 
substantive neutrality , I  wan t t o refe r t o a n earlie r poin t abou t 
market socialism—tha t th e detail s o f enterpris e organizatio n 
are no t fixed  b y th e fac t i t i s worker-controlled . A s a  conse -
quence, a  wide rang e o f productiv e ideals—small/large , central -
ized/decentralized, cooperative/atomistic—ma y appea r an d 
flourish withi n thi s order . I n principl e a t leas t a  diversit y o f 
associational ideal s ar e consisten t wit h marke t socialism . I n re -
spect o f substantiv e neutrality , then , th e case i s unclear, an d no t 
at al l advanced b y Gray's analysis . 
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That privat e propert y an d marke t socialis m regime s ar e eac h 
non-neutral suggest s wha t ma y see m a  natura l solutio n t o th e 
problem o f neutrality . Ther e ough t t o be a  "mixed system " wit h 
two sectors : th e firs t compose d o f worker-managed , publicl y 
owned firms , th e secon d o f capitalis t firm s tha t hir e labor . Th e 
state woul d the n ai m t o advanc e th e goa l o f neutralit y amon g 
productive ideal s b y seekin g t o preserv e a  balanc e betwee n th e 
two sectors . Preservin g a  balanc e woul d likel y involv e measure s 
designed t o addres s th e severa l problem s o f bia s enumerate d 
earlier. Ther e would , fo r example , nee d t o b e measure s de -
signed t o maintai n a  fai r distributio n o f wealth , t o facilitat e 
enterprise formatio n amon g group s o f intereste d individuals , 
and t o subsidiz e interes t repayment s fo r cooperativ e firm s t o 
ensure tha t the y ar e no t a t a  competitive disadvantage. 21 

But suppos e tha t a  mixe d syste m i s unstable , o r tha t th e stat e 
is unable t o do wha t i s necessary t o preserv e it , or tha t peopl e i n 
the cooperativ e secto r hol d th e vie w tha t th e privat e secto r i s 
unfairly imposin g o n the m longe r workin g hour s an d mor e 
intense labo r tha n i s consisten t wit h preservin g democrati c en -
terprises. Woul d i t b e objectionabl e t o eliminat e th e privat e 
sector? I  do no t se e why , and certainl y d o no t thin k tha t consid -
erations o f neutralit y ough t t o guid e th e judgment, i n par t fo r 
resaons tha t I  hav e alread y suggested . W e no w outla w slavery . 
This i s non-neutra l amon g productiv e ideals , bu t unobjectiona -
ble. Democrati c state s al l impos e associationa l ideal s b y outlaw -
ing vot e selling , and no t requirin g citizen s t o buy thei r rights . I f 
these measure s ar e non-neutra l amon g associationa l ideals , 
then onc e agai n non-neutralit y i s unobjectionable . Th e U.S . 
Constitution contain s a  "republica n for m o f government " clause , 
thus renderin g th e constitutio n non-neutra l o n th e idea l o f 
political self-government . If , then , i n th e nam e o f advancin g a 
recognized an d firml y roote d ideal—tha t is , the idea l o f demo -
cratic association— a marke t socialis t syste m rule d ou t th e "pro -
ductive ideal " o f wag e labor , the n i t i s no t a t al l clea r wh y tha t 
would b e mor e troublin g tha n an y o f th e restriction s just can -
vassed. 

In thi s las t se t o f remarks , I  hav e appeale d t o th e idea l o f a 
democratic association . I n respons e t o tha t appeal , Gra y migh t 
argue tha t I  hav e misse d th e poin t o f th e remark s abou t th e 
contractual metho d tha t compris e a  larg e par t o f hi s essay . 
According t o Gray , th e pluralis m o f value s tha t mark s ou r con -
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dition render s Hobbesia n contractualis m th e appropriat e the -
ory o f justice fo r contemporar y circumstances . Bu t Hobbesia n 
contractualism treat s democrati c associatio n a s simpl y on e amon g 
several form s o f sovereig n authority—and , i n Hobbes' s ow n 
view, a s th e las t amon g equals . S o we shoul d no t regar d demo -
cratic orde r a s a  matte r o f fundamenta l principle , an d shoul d 
not appea l t o thi s idea l i n assessin g form s o f economi c organi -
zation. 

But a n alternativ e conclusio n seem s mor e plausible . I f i t i s 
true tha t Hobbesia n contractualis m construe s democracy a s sim-
ply on e politica l option , the n w e hav e goo d reaso n fo r thinkin g 
that Hobbesia n contractualis m i s a n inadequat e interpretatio n 
of "ou r historica l circumstance. " I n particular , w e hav e goo d 
evidence tha t Hobbesia n contractualis m doe s no t provid e a n 
adequate renderin g o f th e notio n o f equa l citizenship—itsel f 
the produc t o f th e mor e tha n thre e hundre d year s o f socia l an d 
political struggle , institutiona l development , an d cultura l trans -
formation sinc e Hobbe s wrot e hi s Leviathan—and tha t i t i s thi s 
feature o f Hobbesia n contractualis m tha t lie s a t th e root s o f th e 
agnosticism abou t a  democrati c state . Onc e w e find  Hobbesia n 
contractualism a n unsatisfactor y poin t o f departur e fo r politica l 
argument, however , w e wil l lan d bac k i n th e intrademocrati c 
disputes tha t I  referred t o earlier concernin g th e form s o f prop -
erty tha t ar e suite d t o a  democrati c order—an d I  promise d t o 
stay awa y fro m the m i n respondin g t o Gray . 

NOTES 

1. Gra y makes several additional descriptive claims about marke t so-
cialism—e.g., that i t is not stable, and fo r thi s reason i s not "ultimately" 
a genuine alternative to a "command economy " or a private ownership 
regime. Muc h tha t h e say s i n hi s analysi s o f th e allege d inefficienc y 
problem does not engage the details of Rawls's principles. I have focused 
on Thesis 1  becaus e it is the only point that is both argued in the chapter 
and consistent with its stated aim of providing "immanent criticisms" of 
Rawl's view. 

2. Gra y cites James Buchanan' s work—e.g. , The  Limits of Liberty—as 
an example of a contractarian theor y of justice in the Hobbesian tradi -
tion. Thi s rests , I  believe , on confusion . Focuse d o n Pareto-improve -
ments from an initial state of anarchistic equilibrium, The Limits of Liberty 
is not about  just distributions, bu t simply about th e importance o f some 
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initial distributio n o f right s fo r th e functionin g o f market s an d politica l 
institutions. O n Buchanan' s view , the notio n o f fairnes s i s central t o a n 
account o f jus t distributions . Se e James Buchanan , The  Limits of  Liberty: 
Between Anarchy  and  Leviathan  (Chicago : Universit y o f Chicag o Press , 
1975). Fo r discussio n o f th e common misinterpretatio n o f Limits  of Lib-
erty, see James Buchanan , "Rule s fo r a  Fai r Game : Contractaria n Note s 
on Distributiv e Justice," in Liberty, Market, and  the State: Political Economy 
in the 1980s, ed. James Buchanan (Ne w York: New York Universit y Press , 
1985), chap. 12 . 

3. I n his account of thejustice of private property, Gray actually offer s 
two arguments, one from neutrality , another fro m th e "minimal egalitar -
ianism" of th e Hobbesia n view . But th e notion s o f neutralit y an d equal -
ity deploye d b y Gra y ar e virtuall y interchangeable , an d th e argument s 
from neutralit y an d equalit y are , a s fa r a s I  can tell , virtuall y indistin -
guishable. I  see no substantive los s from focusin g o n neutralit y alone . 

4. O n socialis m an d democracy , see , among man y others , V. 1. Lenin, 
State and Revolution,  i n Selected  Works in Three  Volumes,  by Lenin , vol . 2 
(Moscow: Progres s Publishers , 1970) ; Rosa Luxemburg , Reform or  Revo-
lution (New York ; Pathfinder , 1970) ; Kar l Kautsky , The  Dictatorship of the 
Proletariat (An n Arbor : Universit y o f Michiga n Press , 1964) ; Michae l 
Walzer, Radical  Principles: Reflections of an Unreconstructed  Democrat (New 
York: Basi c Books, 1980) , chaps. 15 , 17 ; Joshua Cohe n an d Joel Rogers , 
On Democracy  (Ne w York : Penguin , 1983) ; Rober t A . Dahl , A  Preface  to 
Economic Democracy (Berkeley: Universit y of California Press , 1985) ; Samuel 
Bowles and Herber t Gintis, Democracy and Capitalism: Property, Community, 
and the  Contradictions of Modern Social  Thought (Ne w York : Basi c Books , 
1986). 

5. Fo r a full discussion, see John Rawls , A Theory of Justice (Cambridge : 
Harvard Universit y Press , 1971) , chaps. 32-38, 4 1-43. 

6. Tha t is , in additio n t o a  restrictio n o n votin g right s t o fir m mem -
bers, w e also stipulat e tha t ther e i s no marke t i n nonvotin g shares , an d 
that ther e ar e n o privat e financia l intermediarie s wh o loa n mone y t o 
firms and wh o earn interes t on suc h loans . 

7. Her e I  follow th e discussion i n Loui s Putterman, "On Some Recen t 
Explanations o f Wh y Capita l Hire s Labor, " Economic  Inquiry 2 2 (1984) : 
171-72. 

8. Fo r discussio n o f mixe d systems , see Richar d Krous e an d Michae l 
MacPherson, " A 'Mixed'-Propert y Regime : Equalit y an d Libert y i n a 
Market Economy, " Ethics  97 (Oct . 1986) : 119-38 . Fo r recen t discussio n 
of cooperativ e ownership , se e Davi d Ellerman , "O n th e Labo r Theor y 
of Property," unpublished, 1983 ; Dahl, Preface to Economic Democracy, pp. 
140-52. Other s hav e argue d fo r a  syste m o f worker-ru n firms  wit h a 
market fo r nonvotin g shares . See , fo r example , Michae l Barzela y an d 
Lee R. Thomas, "I s Capitalism Necessary : A  Critique of the Neoclassica l 
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Economics o f Organizatio n "Journal  of  Economic Behavior and  Organiza-
tion! (Sept.  1986) : 225-33. 

9. Gray' s actua l formulatio n i s this: "Indeed , th e covenanter s wil l b e 
compelled t o adop t a  privat e propert y regim e if , a s i s suggested b y m y 
argument, th e Differenc e Principl e minimu m achievable  under capitalis t 
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A CONTRACTUAL JUSTIFICATION O F 
REDISTRIBUTIVE CAPITALIS M 

GERALD F . GAUS 

1. CONTRACTUALISM , PROPERTY , AND  TH E STAT E O F NATUR E 

Contractualist politica l theor y reveal s tw o competin g account s 
of th e relatio n betwee n property , th e stat e o f natur e an d th e 
social contract . Lock e an d contemporar y Lockean s suc h a s Rob -
ert Nozic k maintai n tha t exclusionar y propert y right s character -
ize th e stat e o f nature , an d th e mai n en d o f governmen t i s t o 
secure them . "Th e grea t an d chief  end . . . o f Men' s unitin g int o 
Commonwealths, an d puttin g themselve s unde r government , is 
the Preservation  of  their  Property.  "l Althoug h som e recen t inter -
preters woul d hav e u s believe tha t Lock e did no t uphol d privat e 
property right s i n th e stat e o f natur e an d sa w privat e propert y 
in civi l societ y a s conventional o r base d o n consent, 2 I  think thi s 
is t o mis s th e rea l contributio n o f Lock e t o th e natura l la w 
tradition; i n contras t t o th e earlie r theorie s o f Grotiu s an d Pu -
fendorf, Lock e justifie s exclusionar y propert y right s withou t 
any appea l t o consent o r compact. 3 I n Lockea n theor y propert y 
rights ar e morall y prio r t o th e socia l contrac t tha t justifies gov -
ernment. Indeed , th e mai n en d o f government i s to secure thes e 
rights; consequently , Lockea n government s clearl y ar e i n n o 
position t o attac k privat e property . Althoug h Lockea n govern -

A version o f thi s chapter wa s presented a t th e 198 7 meetin g o f th e Australasia n 
Association o f Philosophy . 1  woul d lik e to thank Julian Lamont , Christin e Swan -
ton, an d Rober t Youn g fo r thei r comment s an d criticisms . 
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ments wil l recogniz e a  righ t t o chanty , the y wil l no t b e strongl y 
redistributive.4 

Rousseau present s a  differen t picture . I n th e stat e o f natur e 
one ca n posses s bu t no t own . Genuin e property , no t simpl y 
occupation bu t a  righ t o f ownership , characterize s ou r depar -
ture fro m th e stat e o f nature , an d ca n onl y b e justified b y th e 
social contract. 5 Fo r Rousseau , then , propert y canno t b e ante -
cedent t o politica l society ; indeed , "th e State , i n relatio n t o it s 
members, i s master o f al l their good s b y the socia l contract/ ' 6 

Whereas Lockean s insis t tha t propert y right s ar e morall y prio r 
to th e socia l contrac t an d s o plac e limit s o n th e contractua l 
agreement, fo r Roussea u n o suc h limit s exist . Consequently , 
those wh o ar e critica l o f capitalis m an d favo r extensiv e redistri -
bution ar e ap t t o adop t th e Rousseauea n view; 7 peopl e ar e fre e 
to organiz e productio n an d defin e ownershi p i n an y wa y the y 
deem appropriat e withou t bein g constraine d b y natura l right s 
to property. 8 

I aim t o show i n thi s chapter tha t w e need not , indee d cannot , 
simply choos e Lock e o r Rousseau . Th e Lockea n cas e i s partiall y 
successful: w e d o posses s a  righ t t o propert y i n th e stat e o f 
nature tha t th e socia l contrac t mus t respect . But , properl y 
understood, thi s righ t als o presuppose s tha t th e state , throug h 
the socia l contract , ha s extensiv e authorit y t o redistribut e prop -
erty. Th e justificatio n o f exclusionar y propert y right s an d th e 
market presuppose s th e justification o f th e redistributiv e state . 

I mak e extensiv e appea l t o th e ide a o f th e stat e o f nature . 
Many ma y find  thi s implausible . Contractua l argument s are , t o 
be sure , i n vogu e again , bu t stat e o f natur e account s ar e mor e 
suspect. "  'Tis ofte n aske d a s a  might y Objection , Where  are, o r 
ever were , ther e an y Men  in  such a State of  Nature?"9 On e o f m y 
aims i s t o demonstrat e tha t th e classica l contractualists , a s wel l 
as contemporar y theorist s lik e Jame s Buchana n an d Davi d 
Gauthier,10 rightl y se e th e stat e o f natur e a s an essentia l par t o f 
contractual justification. Unlik e Lock e o r Rousseau , however , I 
do no t se e i t a s a n historica l state , an d unlik e Buchanan , I  d o 
not depic t i t a s a  condition o f mora l anarchy . Rather , m y clai m 
is that th e stat e o f natur e i s a necessar y phas e i n mora l justifica -
tion, wha t I  wil l call the deontological  basis. Upon thi s deontologi -
cal basi s contractua l theor y develop s a  constrained  teleological ar -
gument. 
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I begi n i n section s 2  and 3  by showing wh y contractua l justifi -
cation mus t emplo y bot h thes e phases . Sectio n 4  the n argue s 
that th e deontologica l basi s include s a  quasi-Lockean accoun t o f 
property rights , whil e sectio n 5  shows ho w th e ful l justificatio n 
of thes e propert y right s require s a  contractua l argumen t justi -
fying redistribution . 

2 . CONTRACTUALIS M AN D PUBLI C JUSTIFICATION X  l 

Contractualist politica l theor y ca n b e understoo d a s advancin g 
two theses : (1 ) individual s ar e devote d t o thei r ow n valuings , 
projects, etc. , an d thes e onl y provid e wha t Dere k Parfi t an d 
Thomas Nage l cal l agent-relative  reason s fo r action, 12 an d (2 ) 
political institution s ar e justified b y appealin g t o th e agent-rela -
tive values of eac h membe r o f th e public . 

2.1. The  Agent-Relativity of  Value 
The agent-relativit y o f value-base d reason s t o ac t i s wel l illus -
trated b y Hobbes' s theory . Hobbes' s individual s ar e move d solel y 
by self-interest , an d self-interes t i s a  paradig m o f a n agent -
relative reaso n t o act . Fo r a  reaso n t o b e agent-relative , i t mus t 
necessarily refe r t o th e agen t fo r who m i t is a reason, tha t is , "R 
is a  reaso n fo r perso n P. " So , i n Hobbes' s stat e o f nature , eac h 
pursues hi s ow n interest , an d hi s interest s d o no t necessaril y 
provide anyon e bu t himsel f wit h a  reaso n t o d o anything . Bu t 
self-interest i s b y n o mean s th e onl y sor t o f agent-relativ e rea -
son. Indeed , wha t ar e ofte n calle d "subjectivist " theorie s o f valu e 
typically asser t tha t al l values, ends, goals , projects , etc . generat e 
only agent-relativ e reason s fo r action . If , then , Al f love s Betty , 
this provide s hi m wit h reason s t o ac t i n variou s lovin g way s 
toward Betty ; bu t th e mer e fac t tha t Al f love s Bett y doe s no t i n 
itself provid e Charli e wit h an y reaso n a t al l t o ac t i n suc h way s 
or t o hel p Al f secur e Betty' s love . So (roughly) thoroughgoingl y 
agent-relative account s o f value-base d reason s asser t tha t V  (b e 
it lov e o r money ) provide s a  reaso n fo r Al f t o ac t onl y i f Al f 
values V. 13 

So th e tas k o f a  contractua l theor y i s t o sho w tha t thi s agent -
relativity o f value-base d reason s t o ac t someho w provide s th e 
basis fo r a  set of rule s tha t ca n regulat e th e action s o f all . Notic e 
how thi s proble m evaporate s i f value-base d reason s ar e agent-
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neutral.14 A n agent-neutra l reaso n i s a  reaso n fo r anyon e (al -
though som e ma y b e s o situated a s t o b e unabl e t o ac t o n it) . If , 
then, Alf' s pai n provide s a n agent-neutra l reaso n t o alleviat e it , 
everyone has a  reaso n alleviat e Alf' s pain . Accordin g t o Nagel , 
agent-neutral reason s "represen t th e value s of occurrences , acts , 
and state s o f affair s themselves , no t thei r value s for anyone." 15 

Now i f al l value s provid e agent-neutra l rathe r tha n agent-rela -
tive reason s t o act , the n i f Al f rightl y value s V,  no t onl y Alf , bu t 
everyone else , has a  reason t o promote V , assist Alf i n procurin g 
it, o r whatever . Bu t thi s mean s that , essentially , w e al l ar e aim -
ing a t th e sam e goal : tha t is , the maximizatio n o f agent-neutra l 
value.16 S o th e cor e contractualis t problem—ho w t o generat e a 
common se t o f rule s fro m th e diversit y o f individua l goals—i s 
replaced b y a  ver y differen t problem—ho w bes t t o organiz e 
social lif e s o tha t ou r commo n en d — maximizing agent-neutra l 
value—is bes t achieved . 

2.2. Public  Justification 
Contractualist theor y posit s a  situatio n i n whic h individuals , 
aware o f thei r divers e ends , agre e o n a  se t o f socia l an d mora l 
principles. Bu t mor e tha n that , on e accept s th e term s o f th e 
contract because  i t advance s one' s ends . Tha t is , give n one' s 
agent-relative (bu t no t necessaril y self-interested ) values , on e 
has good reaso n t o embrace th e term s of the contract . S o under -
stood, th e contractualist' s proposa l i s striking : rathe r tha n seein g 
the diversit y o f individua l end s an d thei r essentia l agent-relativ -
ity as obstacles t o a  socia l an d politica l morality , th e contractual -
ist insist s tha t thi s divers e se t o f value s ca n generate  a  commo n 
morality. 

A contractua l justificatio n ca n b e describe d a s a  constrained 
teleology. Michael J . Sande l suggest s tha t w e understan d teleol -
ogy a s " a for m o f justification " i n whic h first  principle s ar e 
derived i n a  manne r tha t presuppose s "fina l huma n purpose s 
or ends." 17 No w ou r usua l understandin g o f teleologica l justifi -
cation—call i t unconstrained teleology—assume s agent-neutra l 
values. The unconstraine d teleologis t justifies basi c principle s o f 
right b y showin g tha t the y bes t advanc e wha t eac h an d ever y 
person ha s reaso n t o value . Bu t whe n teleologica l justification i s 
conjoined wit h agent-relativ e value , th e resul t i s rathe r differ -
ent. Fo r eac h ha s differen t value s generatin g a  differen t se t o f 
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reasons t o act : th e teleologica l justificatio n endeavor s t o sho w 
that th e value s o f eac h ca n b e advanced b y a propose d arrange -
ment. Alf' s argument s i n favo r o f a n arrangemen t wil l be teleo -
logical (e.g. , "Arrangemen t A  advance s value") , bu t hi s argu -
ments wil l b e constraine d b y th e nee d t o sho w tha t A  promote s 
the agent-relativ e valuing s o f others , valuing s tha t h e ma y no t 
share. 

The justificator y forc e o f a  socia l contrac t argumen t i s th e 
claim that , give n thei r agent-relativ e values , everyon e i s pro -
vided wit h goo d reason s fo r acceptin g th e propose d socia l an d 
political arrangement . W e can say , then, tha t th e contract assert s 
that th e arrangemen t i s publicly justified i n s o fa r a s everyone ha s 
good reason s fo r embracin g it . Consequently , th e rol e o f th e 
consent devic e i n contractualis t theor y nee d no t b e t o show that , 
somehow, politica l obligatio n i s voluntaristic . Rather , consen t 
seems bes t understoo d a s a  heuristi c devic e fo r demonstratin g 
that th e propose d arrangemen t i s publicl y justified: al l rationa l 
agents woul d accep t it . 

This suggest s a n alternativ e interpretatio n o f contractualism , 
one tha t lead s awa y fro m fixation  o n consen t an d towar d a 
notion o f th e commo n good . A  social an d politica l arrangemen t 
is publicl y justified i f fro m eac h an d ever y valuationa l perspec -
tive th e arrangemen t promote s wha t i s rationall y see n t o b e o f 
value. Give n th e agent-relativ e concern s o f each , a  socia l an d 
political arrangemen t i s justified o n th e ground s tha t i t advance s 
a commo n good . B y a  "commo n good " I  mea n simpl y tha t a 
publicly justifie d arrangemen t wil l b e on e tha t work s t o th e 
advantage o f al l in th e sense tha t i t promotes wha t eac h values. 18 

A set of principle s sanctione d b y such a  good (1 ) promotes som e 
good (though t no t necessaril y th e sam e good ) fro m ever y val -
uational perspectiv e an d (2 ) take s everyon e int o account , an d 
does no t sacrific e an y individual s t o a n aggregat e o r collectiv e 
welfare. 

3. VALU E AN D DEONTOLOG Y 

3.1. The  Incompleteness  of Teleology 
It i s difficult t o overestimate th e attraction o f teleology . To mos t 
philosophers, i t is obviously th e only sensibl e approach t o ethics . 
"It i s certainly a  doubtfu l complimen t t o th e right, " sai d Ralp h 
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Barton Perry , "t o den y tha t i t doe s no t o f itsel f d o good." 19 

Even contractua l justification i s at botto m teleological , althoug h 
it i s a  constraine d for m o f teleolog y demande d b y th e agent -
relativity o f valu e reasons . I  no w wan t t o advance a  crucial , an d 
I suppos e controversial , claim : Th e existenc e o f a  deontologica l 
morality i s presupposed b y our values . This bein g so , the philo -
sophically popula r projec t o f a  thoroughgoingly teleologica l jus-
tification o f morality—b e i t constraine d o r unconstrained—i s 
implausible. 

All teleologica l justification presuppose s tha t valu e i s prior i n 
justificatory argumen t t o principle s o f right . Teleology , tha t is , 
requires tha t w e ca n (1 ) identif y th e se t o f thing s tha t ar e o f 
value an d the n (2 ) appl y th e maximizatio n functio n tha t (3 ) 
generates mora l judgments/principles o f rightnes s an d wrong -
ness. Fo r thi s projec t t o succeed , th e se t o f value d thing s identi -
fied i n (1 ) cannot logicall y presuppos e th e validit y o f judgments 
of rightnes s o r wrongness . Tha t is , i f som e valu e V  i s onl y 
rationally soun d give n th e validit y o f mora l principl e Af , th e 
teleologist canno t kno w whethe r V  should b e included i n th e se t 
of value s t o b e maximize d unti l h e know s whethe r principl e M 
is sound . Bu t i f tha t i s so , th e teleologis t canno t appl y th e 
maximization functio n unti l h e ha s determine d o n som e othe r 
grounds whethe r principl e M  i s sound . Befor e th e pur e teleo -
logical projec t ca n begin , th e validit y o f M  mus t b e determine d 
on nonteleologica l grounds ; an d tha t seem s t o mea n tha t th e 
project fail s befor e i t can begin . 

Many o f ou r mos t importan t valuing s ar e morality-base d i n 
this way . Consider , fo r instance , friendship . Wha t Kan t calle d 
"moral friendship " i s "the confidenc e o f tw o person s i n reveal -
ing thei r secre t thought s an d feeling s t o eac h other/ ' 2 0 And , a s 
Kant realized , thi s require s tha t on e mus t b e abl e t o trus t one' s 
friend no t t o revea l thes e confidences t o others. Mor e generally , 
a frien d mus t b e confiden t tha t th e othe r wil l tak e hi s vie w int o 
account; Al f suppose s tha t Bett y wil l trea t hi m wit h du e consid -
eration an d respec t an d wil l resis t an y temptatio n t o us e o r 
exploit th e friendshi p t o promot e he r aim s an d projects . More -
over, friend s mus t trus t eac h othe r i n thes e way s eve n thoug h 
they realiz e tha t th e othe r ha s variou s project s an d aims , som e 
of whic h ma y b e mor e importan t t o th e frien d tha n th e friend -
ship. Unlik e lovers , wh o ma y b e abl e t o suppos e tha t th e othe r 
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values nothin g s o muc h a s th e beloved , an d s o n o othe r value s 
or aim s coul d b e mor e weight y i n practica l deliberation , friend -
ship doe s no t res t o n suc h intensity . Ye t friend s d o trus t eac h 
other; i f the y ar e friends , Al f know s tha t Bett y wil l no t sacrific e 
him eve n i f all  things  considered,  Betty coul d advanc e he r cher -
ished project s b y doing so . This i s possible becaus e friendshi p i s 
informed—so deepl y informe d tha t i t i s easily overlooked—b y 
notions o f respec t an d fairness . 

I hav e focuse d o n perhap s a  les s tha n obviou s exampl e o f a 
morality-grounded valuing . Bu t mor e straightforwar d exam -
ples ca n b e proffered : indignatio n a t havin g one' s bod y vio -
lated, resentmen t a t havin g one' s propert y take n withou t one' s 
consent, outrag e a t th e unjus t treatmen t o f minorities. 21 Al l 
these reaction s see m t o constitute disvaluing s o f state s o f affair s 
premised o n th e assumptio n tha t the y ar e wrong . Bu t i f the y 
are no t wrong , o r i f w e hav e n o goo d reaso n t o trus t friend s t o 
be fai r regardles s o f th e benefit s o f duplicity , the n th e corre -
sponding valuin g o r disvaluin g i s unsound. I t i s based o n a  fals e 
belief abou t rightnes s o r wrongness . If  thes e valuing s an d dis -
valuings ar e irrational , i t seem s tha t the y canno t b e include d i n 
the valu e maximizatio n calculation . Th e teleologis t someho w 
needs t o filter  hi s valu e inputs , bu t i t woul d see m tha t t o filte r 
his value input s h e need s t o b e able t o determine th e rationalit y 
of thei r mora l basis ; bu t ho w ca n h e d o tha t unti l h e ha s re -
ceived th e outpu t o f hi s calculations ? 

One wa y he can d o so is to allow everything throug h th e filter, 
that is , no t filter  a t all . Th e teleologis t ma y clai m tha t th e prob -
lem o f th e rationalit y o f value s grounde d o n mora l principle s 
can b e pu t aside : i f Al f value s Betty' s friendship , the n i t i s a 
value t o b e take n accoun t o f i n th e maximizatio n functio n eve n 
if i t turn s ou t tha t AlP s valuin g i s base d o n fals e beliefs . Thi s 
apparently wa s R.B. Perry' s view. 22 So it will make n o differenc e 
that AlP s valuin g Betty' s friendshi p i s base d o n hi s belie f tha t 
she i s a  kin d an d considerat e perso n wh o wouldn' t hur t a  flea, 
even thoug h sh e i s reall y a  sadisti c murderess , an d i f Al f kne w 
this th e friendshi p woul d quickl y die . Bu t a s lon g a s th e friend -
ship (o r Alf ) i s no t ye t dead , th e valu e i s t o b e include d i n th e 
maximization function . Thi s goe s fa r beyon d th e clai m tha t 
value-based reason s ar e agent-relativ e t o endorse, a t leas t i n th e 
context o f ethica l justification, a  strong sor t o f "subjectivism." 23 
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If Al f value s V  (o r "prefers' ' it) , no matte r ho w irrationally , i t i s 
to b e include d i n th e maximizatio n calculation . Bu t if , a s con -
tractualists do , w e understan d justificatio n a s a  reason-givin g 
activity, the n whateve r h e ma y think , i f i t i s irrational fo r Al f t o 
value Betty' s friendship , the n h e ha s n o mor e goo d reaso n t o 
endorse a  socia l syste m tha t promote s thi s friendshi p tha n doe s 
a paranoi d t o endors e a  socia l syste m tha t respond s t o hi s fan -
tasies.24 

A second , mor e typical , maneuve r amon g constraine d teleol -
ogists i s to restric t th e common goo d argumen t t o a set of value s 
that d o no t presuppos e mora l principles . Kur t Baier , fo r ex -
ample, recognize s a  wid e rang e o f valu e judgments a s reason s 
for action , ye t hi s justification o f th e mora l enterpris e focuse s 
on advancin g self-interest . Tha t is , althoug h Baie r explicitl y 
rejects egois m an d it s claim tha t self-interes t alon e move s agents, 25 

he nevertheles s conclude s tha t "Hobbes ' argumen t i s sound . 
Moralities ar e system s o f principle s whos e acceptanc e b y every -
one a s overruling th e dictate s o f self-interes t i s in th e interes t o f 
everyone alike . .  . ."26 So for Baie r th e rang e o f values that ente r 
into th e justification o f moralit y i s properl y limite d t o self-re -
garding considerations . Baie r i s not a t al l unique i n thi s regard . 
Gauthier appeal s t o onl y non-tuisti c valuings, 27 whil e Jame s 
Fishkin tell s u s tha t a  persona l pla n o f life—whic h h e take s a s 
fundamental i n justification—i s a  "constellatio n o f private-re -
garding want s an d course s o f action, " tha t is , it concerns gettin g 
and doin g thing s fo r onesel f rathe r tha n others. 28 

Examples coul d b e multiplied. 29 Basi c t o al l thes e approache s 
is the ai m o f limitin g th e relevan t value s i n justification t o thos e 
that concer n th e agent' s ow n welfar e o r interest . Unde r th e 
influence o f thi s wa y o f thinkin g libera l ethic s an d politica l 
philosophy become s base d o n a  sor t o f self-centeredness , an d 
indeed o f a  fairl y radica l sort . I f al l appea l t o moralize d value s 
is to be avoided, the n friendship , an d I  think som e sort s o f love , 
our mora l outrag e a t being treate d a s mere things , our indigna -
tion a t cruelty, al l must apparently b e excluded. An d if , a s seems 
likely indeed , thes e value s groun d ye t others , affectin g wha t 
jobs w e prefer , ou r socia l life , an d eve n ou r valuin g o f leisur e 
activities, th e se t o f value s upo n whic h justification focuse s ma y 
be limite d an d no t ver y significan t a s fa r a s som e o f u s ar e 
concerned. T o b e sure , such limitatio n make s the justification o f 



A Contractual  Justification of  Redistribute Capitalism  9 7 

liberal institution s mor e straightforward , bu t i t i s n o les s objec -
tionable fo r that. 30 

3.2. Deontological  Justification 
If ou r valu e system s presuppos e mora l principles , a n adequat e 
contractual justification wil l no t b e simpl y a  constraine d teleol -
ogy. The righ t canno t b e simply define d a s tha t whic h advance s 
the goo d o f all , fo r conception s o f righ t infor m conception s o f 
the good . Teleologica l justificatio n presuppose s deontologica l 
justification. Befor e w e ca n propos e institutiona l arrangement s 
that advanc e th e value s o f al l w e mus t determin e whethe r th e 
fundamental mora l principle s upo n whic h ou r valu e system s 
rest ar e justified . 

Contractualism i s a doctrin e abou t wha t ca n b e publicl y justi-
fied: I t seeks to show ho w th e agent-relativity o f values gives ris e 
to agent-neutra l mora l principles . S o i t i s not enoug h fo r Al f t o 
show tha t som e principl e M  i s th e bedroc k o f hi s valu e system . 
If i t is not th e bedroc k o f anyon e else' s value system, Al f ha s no t 
shown other s tha t the y to o ar e committe d t o M.  Consequently , 
the deontologica l phas e o f contractualis t justification wil l consis t 
of a n analysi s o f th e contractors ' valu e system s wit h th e ai m o f 
uncovering thos e shared , dee p mora l commitment s upo n whic h 
all thei r valuationa l perspective s depend . I f suc h commo n mora l 
commitments ar e uncovered , a  foundatio n i s provided fo r sub -
sequent teleologica l argument . Thos e valuing s tha t presuppos e 
these share d commitments , a s wel l a s thos e tha t hav e n o mora l 
presuppositions, ca n reasonabl y provid e th e basi s fo r teleologi -
cal justification . 

4. T H E STAT E O F NATUR E 

4.1. Natural  Rights  and  Duties 
A descriptio n o f th e stat e o f natur e ca n b e interprete d a s artic -
ulating th e deontologica l foundatio n o n whic h th e constraine d 
teleological argument , tha t is , th e socia l contract , builds . A n 
alternative woul d b e t o allo w tw o sort s o f argumen t i n contrac -
tual "negotiation, " argument s a s t o th e basi c mora l principle s 
we al l agre e upon , an d argument s abou t wha t socia l arrange -
ments advanc e th e value s o f everyone . Bu t thi s woul d obscur e 
the logica l priorit y o f th e deontologica l foundation . Th e clai m 
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isn't simpl y tha t deontologica l an d teleologica l argument s ar e 
distinct, bu t tha t th e forme r set s th e stag e fo r th e latte r b y 
grounding som e value s an d no t others , a s wel l a s b y constrain -
ing the se t of possibl e outcomes . 

In Lockea n theor y natura l right s an d natura l la w provid e th e 
deontological foundation ; the y ar e no t justifie d b y th e socia l 
contract, bu t posses s independen t mora l justificatio n and , in -
deed, provid e th e basi s fo r contractua l negotiation . Locke , o f 
course, essentiall y restrict s th e contrac t t o establishing a  mecha -
nism fo r protectin g thes e morall y prio r rights ; neverthless , w e 
must remembe r tha t th e Lockea n legislatur e i s empowere d t o 
advance th e publi c good , subjec t t o th e constrain t tha t i t doe s 
not violat e natura l rights , tha t is , rights tha t ar e morall y prio r t o 
the socia l contract. 31 I n an y event , th e poin t i s that a n adequat e 
contractual theor y wil l includ e tw o type s o f justificatory argu -
ment: (1 ) a  deontologica l argumen t articulatin g th e share d mora l 
presuppositions o f th e contractors ' valu e system s an d (2 ) a  con -
strained teleologica l argumen t tha t describe s a  se t o f mora l an d 
social principle s (o r a  type o f socia l arrangement ) tha t advance s 
the value s of everyone. The first  argumen t constitute s a  descrip-
tion o f th e stat e o f nature . I t i s fa r beyon d th e scop e o f thi s 
chapter t o defen d an y complet e descriptio n o f th e stat e o f na -
ture; ver y plausible , I  think , ar e th e dutie s o f truthfulness, 32 

promise-keeping33 an d fidelity  t o friends. 34 Fo r ou r concerns , 
however, thre e right s ar e o f particula r interest : (1 ) th e righ t t o 
liberty; (2 ) th e righ t t o property , an d (3 ) th e righ t t o exchang e 
holdings. 

4.2. The  Basis  of the Right to  Natural Liberty 
Consider wha t Lock e calle d man' s "Natura l Freedom. " A n agen t 
is no t b y natur e subjec t "t o th e Wil l o r Authorit y o f an y othe r 
Man."35 Lock e says that al l men ar e naturall y i n "a State of perfect 
Freedom t o orde r thei r Action s . . . a s the y se e fit .  . . withou t 
asking leave , o r dependin g upo n th e Wil l o f an y othe r Man." 36 

This startin g poin t embodie s th e mora l suppositio n tha t eac h o f 
us i s fre e t o d o a s h e wishe s unles s a  justification ca n b e ad -
vanced fo r restrictin g tha t freedom . Tha t is , the claim t o natura l 
liberty provide s a  poin t o f departur e fo r al l furthe r ethica l an d 
political justification, providin g a  presumptio n agains t interfer -
ence an d placin g th e onus o f justification squarel y o n thos e wh o 
would limi t liberty . Onc e established , i t follow s tha t al l furthe r 
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justificatory ethic s an d politica l philosoph y become s a  defens e 
of liberty-limiting  principles, duties , etc. 37 

The righ t t o natura l libert y articulate s a  basi c mora l assump -
tion o f al l self-directed  agentsy an assumptio n tha t ca n b e denie d 
only b y a  sor t o f self-destructiv e act . T o se e wha t a  self-directe d 
agent is , conside r a  contrastin g sor t o f agent . Cliffor d Geert z 
has described Balines e socia l lif e a s "a t onc e a  solemn gam e an d 
a studie d drama." 38 Wha t i s especiall y fascinatin g i s tha t th e 
main emotio n helpin g t o induc e complianc e wit h th e demand s 
of thi s drama isn' t guil t o r shame , bu t lek —a worr y tha t on e wil l 
not b e abl e t o pla y one' s part s "wit h th e require d finesse." 39 

Writes Geertz : "Wha t i s feared — mildly i n mos t cases , intensel y 
in a  few—i s tha t th e publi c performanc e tha t i s etiquette wil l b e 
botched, tha t th e socia l distanc e tha t etiquett e maintain s wil l 
consequently collapse , and tha t th e personalit y o f th e individua l 
will then brea k throug h t o dissolve hi s standardized publi c iden -
tity."40 Th e worr y i s tha t on e ma y en d u p revealin g a n individ -
ualized sel f rathe r tha n stereotype d socia l role . Th e socia l role s 
that defin e personalit y ar e designe d t o preven t th e emergenc e 
of individuate d selves . A s Geert z notes , thi s lead s t o a n illumi -
nating paradox : "Balines e conception s o f personhoo d .  . .  are— 
in our term s anyway—depersonalizing." 41 

Those acquainte d wit h Wester n analyse s o f personalit y wil l 
no doub t not e th e basi c contrast : Wester n analyse s typicall y 
identify th e perso n wit h th e individuate d self . Thi s reache s a n 
extreme i n th e wor k o f Car l R . Rogers , wher e achievemen t o f 
personhood i s identifie d wit h remova l o f mask s an d role s tha t 
prevent th e emergenc e o f "th e rea l sel f underneath." 4 2 Bu t th e 
focus o n th e sel f o r th e autonomou s eg o a s th e cor e o f person -
ality i s hardl y uniqu e t o Rogers ; indeed , i t i s centra l t o a  larg e 
body o f personalit y theory. 43 I t eve n inform s Ervin g Goffman' s 
work. Lik e Geertz , Goffma n employ s th e dramaturgica l method , 
depicting socia l interaction s a s a  serie s o f performances . Bu t 
despite th e surfac e similarit y i n method , Goffman' s analysi s i s 
different. Role s an d performance s allo w u s t o direc t an d shap e 
our self-image s an d plans , bu t the y ar e no t stereotype d script s 
designed t o preven t th e possibilit y o f self-revelations. 44 W e migh t 
say that i n Wester n pluralisti c societies , personhood i s expressed 
through th e availabl e cultura l resources , bu t i t i s no t itsel f con -
ceived a s a cultural artifact . 

Let u s us e thi s contras t t o develo p tw o idea l types . Fo r a  role-
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directed conception o f the person agenc y i s directed b y culturally 
defined role s tha t ar e no t devices o r expression s o f th e self . I n 
contrast, a  self-directed person conceive s o f agency a s expressin g 
the self , whethe r thi s require s overcomin g role s (Rogers ) o r 
employing the m (Goffman) . I  no w procee d t o m y mai n claim : 
while a  role-directe d perso n ca n rejec t th e righ t t o natura l lib -
erty, a  self-directed perso n cannot . 

Consider th e role-directed person . Prim a facie , i t seems plau -
sible tha t role-directe d person s migh t al l b e committe d t o th e 
principle: 

RD1: Al l interference s wit h th e performance s o f anothe r 
must b e justified. 

This woul d see m aki n t o the right t o natural liberty : just a s self-
directed person s woul d objec t t o an y interference s wit h thei r 
self-directed activity , role-directe d person s woul d objec t t o any 
interferences wit h th e performanc e o f thei r roles . O f course , 
even RD 1 falls significantl y shor t o f the right t o natura l liberty , 
as i t onl y concern s interference s wit h one' s role ; however , i t 
seems a t leas t roughl y analogous . Bu t RD1 incorporates a  pre -
sumption tha t actio n shoul d reflec t th e intention s o f th e agen t 
unless i t interfere s wit h others . Ar e role-directe d agent s com -
mitted t o that presumption ? Consider : 

RD2: Al l actio n mus t b e justified b y referenc e t o th e ap-
propriate script . 

This principl e i s free o f th e asymmetr y o f th e righ t t o natura l 
liberty: no t onl y interferences , bu t al l action , mus t b e justifie d 
by the relevan t script . Thi s principl e embodie s n o presumptio n 
that activit y shoul d rightl y flow  fro m th e self . Ye t i s seem s 
appropriate fo r role-directe d personalities ; i f the danger i s that 
individuated selve s ma y emerge , i t i s n o les s importan t tha t 
noninterfering actio n b e justified b y referenc e t o th e appro -
priate stereotype d script . Activit y i s no t t o reflec t th e sel f bu t 
must confor m t o th e self-containin g script s presente d b y th e 
culture. Give n thi s vie w o f th e relatio n betwee n th e sel f an d 
action, th e right t o natural libert y seem s out of place . 

The righ t to natural libert y articulate s the basic moral outloo k 
of self-directe d agents : activit y rightl y expresse s th e self. A  self-
directed agen t wh o rejecte d th e righ t woul d b e committe d t o 
allowing tha t anothe r ma y take contro l o f hi s activity , an d thi s 
would b e no cause o f indignation. Th e self a s director o f actio n 
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would b e replaced b y another self : one' s activit y becomes , strictly 
speaking, th e expression o f an alie n self . Withou t complain t o f 
wrongdoing, an d i n th e absenc e o f an y justification, th e sel f 
would allo w anothe r t o supplant i t as the source of action. Bu t a 
self-directed agen t wil l resis t this : The foundation o f his concep-
tion o f himsel f i s that his  activity i s properly a t his beck an d call . 
For anothe r sel f t o subvert thi s ti e and interpos e itsel f betwee n 
an agent' s sel f an d activit y threaten s self-direction , henc e one' s 
status a s a  person . Th e fundamenta l deman d o f self-directin g 
contractors wil l be that n o one intervene i n this intimate relatio n 
between th e sel f an d it s activity withou t justifying th e interven -
tion t o the self. 

4.3. Qnasi-Lockean  Property Rights 
If w e focu s o n th e righ t t o natura l liberty , Rousseau' s positio n 
seems vindicated : Possession , but not exclusionary propert y rights , 
characterize th e state o f nature . T o see this, say Alf picks u p an 
acorn i n th e stat e o f nature . I s i t his ? I t seem s plausibl e t o 
maintain tha t th e righ t t o natura l libert y would—i n som e cir -
cumstances a t an y rate—protec t Al f i n hi s possessio n o f th e 
acorn. A t leas t i n som e case s i t i s certai n tha t object s ar e a n 
intrinsic par t o f one' s ongoin g activity ; t o wres t possessio n o f 
them surel y constitute s a n interferenc e wit h th e agent's activity . 
And, accordin g t o th e righ t t o natura l liberty , i t i s incumben t 
upon Bett y t o justify intervention s t o Alf. So the right t o natura l 
liberty can secure Al f in his possession o f the acorn . 

But thi s reasonin g canno t b e extende d fro m possessio n t o 
ownership. Quit e th e contrary: Th e right t o natural libert y i s an 
obstacle t o justifying ownership . Le t us assume tha t Al f is culti-
vating, and constantly occupyin g a  small piec e of land, suc h tha t 
it i s reasonabl e t o depic t hi m a s i n possessio n o f it . H e the n 
makes th e proclamatio n tha t Roussea u sa w as momentous : Al f 
asserts tha t th e lan d i s his , eve n whe n h e i s no t i n physica l 
possession o f it.45 H e owns it . But this i s to assert tha t other s are 
excluded an d canno t enter , an d tha t implie s interferenc e wit h 
their actions . Th e essence o f ownership i s to restric t th e libert y 
of other s vi s a  vi s tha t whic h i s owned ; and , accordin g t o th e 
right t o natura l liberty , an y suc h exclusionar y clai m mus t b e 
justified t o those others . S o the argument fo r th e righ t t o natu -
ral libert y doe s no t lend itsel f t o a transition fro m possessio n t o 
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ownership. Th e righ t provide s a  foundatio n fo r continue d pos -
session bu t a n obstacl e t o claims to ownership . 

If th e righ t t o natura l libert y wer e th e sol e mora l constrain t 
in th e stat e o f nature , Rousseau' s positio n woul d b e unassail -
able: turning possessio n int o propert y coul d occu r onl y throug h 
the socia l contract . Bu t I  hav e emphasize d tha t th e descriptio n 
of th e stat e o f natur e i s determine d b y thos e share d mora l 
convictions tha t underli e ou r divers e valu e systems , an d s o ca n 
include a  rang e o f right s an d duties . Her e Lawrenc e Becker' s 
reconstruction o f th e Lockea n argumen t i s relevant . Becke r 
alters th e labo r theor y o f propert y i n a  way that make s claims o f 
desert fundamental . Th e "notio n o f desert, " Becke r claims , "i s 
a constituen t o f moralit y per se."46 Th e cru x o f Becker' s thesi s i s 
that th e concep t o f deservingnes s i s a  dee p presuppositio n o f 
the mora l enterpris e itself . Peopl e wh o ac t wrongl y deserv e 
blame, thos e wh o ac t i n a  worth y manne r deserv e praise . "T o 
ask whethe r deser t i s an intelligibl e concept, " say s Becker , "i s t o 
call int o questio n th e whol e enterpris e o f passin g mora l judg -
ment o n peopl e fo r thei r conduct." 47 Notic e tha t Becker' s argu -
ment i s precisel y o f th e sor t require d i f principle s o f deser t ar e 
to b e include d i n th e descriptio n o f th e stat e o f nature : tha t is , 
that th e mora l enterpris e itself—henc e al l our morality-grounde d 
valuings—presupposes th e validit y o f deser t claims . 

Some hav e charge d that , a t best , al l Becke r show s i s tha t 
reward o r praise , punishmen t o r blame , ca n b e deserve d fo r 
moral o r immora l acts. 48 Bu t I  thin k thi s i s t o mis s th e point . 
Becker's point—an d i t seem s t o m e reasonable—i s tha t ou r 
morality presuppose s th e sensibilit y o f mora l statement s o f th e 
sort: 

D: Al f deserve s X  because o f som e ac t A  tha t Al f ha s per -
formed.49 

That is , the notio n o f classifyin g peopl e a s deservin g o r undes -
erving becaus e o f som e previou s ac t o f their s i s not a  notio n w e 
are fre e t o accept o r reject : ou r morally-informe d outloo k com -
mits u s to it . 

The questio n the n become s i n wha t way s th e variable s X 
and A  ar e filled  out . Becke r believe s tha t on e deserve s benefi t 
(X) fo r addin g valu e (A)  t o th e live s o f others . Hence , h e says , 
the "followin g principl e mus t b e soun d b y definition : A  perso n 
who, i n som e morall y permissibl e way , an d withou t bein g mor -
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ally required t o do so , 'adds value * to others' live s deserves som e 
benefit fo r it." 50 Becke r insist s tha t i t i s necessar y tha t benefi t 
accrue t o others : "Deservin g a  benefi t fo r producin g somethin g 
which onl y yo u profi t fro m i s a  strang e notion." 51 Becke r thu s 
advocates groundin g deser t o n contribution  rathe r tha n effort; 
given th e difficultie s wit h account s o f deser t base d o n effor t thi s 
seems advisable. 52 Bu t car e need s t o b e exercised . Conside r th e 
following tw o principle s o f desert : 

D1: Al f deserves X because Al f ha s produce d X . 
D2: Al f deserve s X  because Al f ha s contributed t o th e pro -

ductive proces s an d X  is a suitable reward . 
Becker—and thi s i s probabl y th e dominan t position—see s D 2 
as th e fundamenta l deser t principl e o f economi c system s an d 
economic justice. Al f deserve s X  as a  rewar d fo r contributin g t o 
the collectiv e productiv e effort . Bu t th e intuitio n behin d D l i s 
rather different , althoug h th e tw o are typicall y confused . Davi d 
Miller, fo r instance , writes : "I f w e conside r a  stat e o f nature , 
such a s tha t constructe d b y Locke , w e shal l se e ho w plausibl e i s 
the vie w tha t whe n me n produc e i n isolatio n fro m on e another , 
and wit h lan d an d ra w material s i n plentifu l supply , the y eac h 
deserve t o retai n whateve r the y ca n mak e b y thei r ow n la -
bour."53 Mille r depict s thi s deser t clai m a s a n instanc e o f D 2 
(contribution); bu t i f contribution  to th e social  productive process  i s 
the groun d o f th e intuition , wh y (a s Mille r rightl y point s out ) i s 
the intuitio n stronges t unde r th e assumptio n o f isolate d asocia l 
production? Th e Becker-Mille r accoun t o f th e stat e o f nature , I 
venture, i s no t reall y tappin g D 2 a t all , bu t th e differen t intui -
tion tha t a  person deserve s wha t h e produce s or , a s i t used t o b e 
put, "th e fruit s o f hi s labor. " I t seem s t o m e misguide d t o 
suppose tha t thi s intuitio n i s t o b e reduce d t o a  rewar d fo r 
contributing t o th e live s o f others . Th e poin t i s differen t an d 
more basic : productio n o f X constitutes th e ground s fo r deserv -
ing X . Pac e Becker , yo u undoubtedl y deserv e wha t yo u hav e 
produced fo r yoursel f withou t benefitin g anyon e else , an d i t 
would b e wrong t o take i t from yo u withou t justification . 

That th e tw o desert principle s are typicall y confused i s readily 
understandable. Whe n peopl e ar e engage d i n joint productiv e 
enterprises, bot h D l an d D 2 ma y sanctio n distributio n t o eac h 
according t o hi s margina l product . Accordin g t o D 2 Al f shoul d 
get a  rewar d commensurat e wit h hi s margina l produc t becaus e 
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this i s a  fitting  rewar d fo r hi s contributio n t o th e joint endeav -
our; accordin g t o Dl i t i s an effor t t o arrive a t some determina -
tion o f wha t Alf  ha s produced . Mille r i s right tha t i n joint enter -
prises determinin g wha t Al f deserve s i s fa r mor e difficul t tha n 
in Locke' s stat e o f nature , sinc e wha t constitute s th e "whol e 
product o f hi s labour " i s fa r mor e difficul t t o determine. 54 Bu t 
this i n itsel f testifie s tha t i t i s really D l (production ) rathe r tha n 
D2 (contribution ) tha t h e ha s in mind , fo r contributio n require s 
proportionate reward s bu t no t necessaril y th e "whol e produc t 
of one' s labor. " 

A quasi-Lockean propert y righ t exist s i n th e stat e o f natur e i f 
three thing s ar e true : I t mus t b e th e cas e tha t th e concep t o f 
desert i s universall y embrace d i n th e stat e o f nature . If , a s I 
think i s reasonable , th e notio n o f deser t i s indee d basi c t o th e 
moral endeavor , deser t claim s woul d b e acknowledge d prio r t o 
the socia l contrac t (tha t is , the y ar e par t o f th e deontologica l 
foundation). Secondly , i t mus t b e th e cas e tha t vali d deser t 
claims provid e mora l reason s t o act . I f Al f ca n sho w Bett y h e 
deserves X, h e ha s provide d Bett y wit h (say ) a  reaso n t o refrai n 
from takin g X,  eve n i f takin g X  woul d bette r promot e Betty' s 
values.55 Additionally, i t must b e true tha t a  self-evidently soun d 
desert clai m i s tha t someon e wh o produce s somethin g deserve s 
to us e an d contro l i t (within , t o b e sure , specifi c limits) . Pu t 
simply, a  worker deserve s (i n som e sense ) th e fruit s o f hi s labor . 

As Becke r i s well aware , justifying propert y right s vi a deserv -
ing th e fruit s o f one' s labo r i s ver y muc h i n th e spiri t o f Joh n 
Stuart Mill . "Private property , i n ever y defenc e o f it, " said Mill , 
"is suppose d t o mea n th e guarante e t o individual s o f th e fruit s 
of thei r ow n labou r an d abstinence." 56 But , Mil l added : 

When th e "sacrednes s o f property " i s talke d of , i t shoul d 
always b e remembered , tha t an y suc h sacrednes s doe s no t 
belong i n th e sam e degre e t o lande d property . N o ma n 
made th e land . I t i s th e origina l inheritanc e o f th e whol e 
species. . . . I t i s no hardship t o anyone t o be excluded fro m 
what other s hav e produced : the y wer e no t boun d t o pro -
duce i t fo r hi s use , an d h e lose s nothin g b y no t sharin g i n 
what otherwis e woul d no t hav e existe d a t all . Bu t i t i s som e 
hardship t o b e bor n int o th e worl d an d t o find  al l nature' s 
gifts previousl y engrossed , an d n o plac e lef t fo r th e new -
comer.57 
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If w e embrac e Mill' s reasonabl e clai m tha t n o on e deserve s th e 
land—or an y natura l resource—th e desert/labo r theor y o f 
property seem s undermined . Fo r i f th e origina l appropriatio n 
of a  natura l resource—tha t is , exclusionar y right s ove r it — 
cannot b e justified vi a desert , i t woul d see m almos t al l subse -
quent desert-base d propert y claim s ar e undermined . Sa y Al f 
takes possessio n o f a  tree , cut s i t u p an d claim s desert-base d 
exclusionary right s ove r th e chai r h e produces . Bu t Bett y ob -
jects tha t h e ha s n o exclusionar y right s ove r th e tre e i n th e first 
place; h e neve r justified t o he r a  restrictio n o f he r libert y vi s a 
vis th e tree . T o thi s Al f ma y perhap s repl y tha t h e ha s mixe d 
his labo r wit h th e tree , and i f he deserve s th e fruit s o f hi s labor , 
he als o ha s claim s ove r tha t i n whic h hi s labo r i s embodied. Bu t 
as fa r a s I  can see , Bett y nee d no t accep t this . AlPs labo r o n th e 
tree ma y b e ver y muc h lik e Nozick' s tomat o juice i n th e ocean : 
by dumpin g i t i n wha t wa s no t his , h e lose s hi s labor/tomat o 
juice, rathe r tha n gainin g exclusionar y right s ove r th e tree / 
ocean. 

The intuitiv e appea l o f desert-base d theorie s o f propert y be -
gins t o evaporat e whe n w e squarel y fac e th e proble m o f exclu -
sionary right s ove r natura l resources. 59 Th e typica l respons e o f 
Lockean-inspired theorie s i s som e sor t o f quasi-Lockea n "pro -
viso" tha t justifie s takin g resource s ou t o f th e "commo n pool " 
when thi s doe s no t worse n th e positio n o f others. 60 An d thi s i n 
turn lead s t o complicate d compensatio n proposal s o r uncon -
vincing argument s tha t Alf s extensiv e exclusionar y righ t ove r 
natural resource s i s never t o th e disadvantag e o f Betty , who ha s 
no suc h rights. 61 Thes e problem s aris e becaus e whateve r th e 
stated intention s o f late r theorists , the y follo w Lock e i n conceiv -
ing o f th e stat e o f natur e as , somehow , a  conditio n i n whic h 
people ca n exist , i f onl y i n ou r imagination . A s Lock e sai d o f 
the fruit s o f th e earth , "ther e mus t o f necessit y b e a  mean s t o 
appropriate the m som e wa y o r othe r befor e the y ca n b e o f use , 
or a t al l beneficia l t o an y particula r Man." 62 I f deser t ground s 
property rights , the n w e nee d som e accoun t o f ho w thes e de -
sert-based right s coul d functio n i n th e stat e o f nature . Afte r all , 
if the y coul d not , th e inhabitant s woul d starve ! Bu t th e stat e o f 
nature i s bu t a  phas e i n justificator y argument . Th e prope r 
response t o th e proble m o f "origina l acquisition " i s indicated b y 
Mill: "Th e essentia l principl e o f propert y bein g t o assur e al l 
persons wha t the y hav e produce d b y thei r labou r an d accumu -
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lated b y thei r abstinence , thi s principl e canno t appl y t o wha t i s 
not th e produc t o f labour , th e ra w materia l o f th e earth." 63 

Desert-based propert y rights , then , canno t (t o an y significan t 
extent a t an y rate ) com e int o bein g unti l th e proble m o f acqui -
sition o r distributio n o f natura l resource s ha s bee n solved , an d 
for u s tha t wil l requir e appea l t o the socia l contract . I n th e stat e 
of nature , then , peopl e hav e a  righ t t o a  syste m o f privat e 
property tha t recognize s labor/deser t a s a  groundin g o f title. 64 

But becaus e acquisitio n o f natura l resource s require s contrac -
tual justification , n o significan t particula r propert y right s ye t 
emerge. 

4.4. The  Market in  the  State of  Nature 
Mill believe d tha t "al l th e reason s tha t recommen d tha t privat e 
property shoul d exist " als o recommend tha t on e shoul d b e abl e 
to alienat e it , includin g fre e gift s an d bequests. 65 Bu t thi s isn' t 
obvious. I f one gives away propert y tha t you deserv e t o another , 
it doesn' t follo w tha t h e deserve s it. 66 An d eve n marke t transac -
tions—which involv e a  trad e o f good s rathe r tha n fre e gifts — 
aren't necessaril y sanctione d b y desert-base d argument s fo r 
property. I f Al f deserve s X , an d s o i t i s his property , an d Bett y 
deserves Y,  and s o i t i s hers, nothin g follow s a s to the justifiabil -
ity o f exchange . Ca n voluntar y exchang e someho w transfor m 
the situatio n suc h tha t Al f no w deserves Y  and Bett y X? I t seem s 
fairly obviou s tha t a  system o f fre e exchang e doe s no t necessar -
ily assure t o each perso n just wha t h e o r sh e deserves. 67 

The proble m i s that marke t transaction s pas s on exclusionar y 
rights. Bu t i t is by no means obvious tha t they pas s on deserving -
ness. I f Al f ha d exclusionar y right s ove r X because h e produce d 
X, and s o deserved t o own it , how ca n h e pas s on thes e right s t o 
Betty, wh o did no t produc e it , and so , according t o Dl , doe s no t 
deserve t o ow n it ? An d i t wil l no t d o t o repl y tha t Al f s desert -
based righ t conjoine d wit h hi s natura l libert y i s sufficien t t o 
justify exchange ; a t issu e i s no t simpl y Al f s righ t t o engag e i n 
an ac t wit h Betty , bu t hi s powe r t o pas s o n exclusionar y rights . 
The proble m seem s t o illustrat e Nozick' s poin t tha t a  patter n 
such a s "t o eac h accordin g t o hi s deserts " wil l b e upse t b y fre e 
exchange.68 T o se e ou r wa y clea r o f thi s difficult y w e mus t first 
distinguish tw o economic deser t claims : 

DJ: Al f ha s a  propert y righ t ove r X  i f an d onl y i f h e de -
serves X. 
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PR: AlP s productio n o f X  grounds hi s desert-base d exclu -
sionary righ t ove r X. 

The first  i s a  desert-base d conceptio n o f distributiv e justice ; i t 
insists o n a  patter n accordin g t o whic h eac h get s wha t h e de -
serves. S o Betty' s possessio n o f exclusionar y right s ove r some -
thing sh e doe s not , ex  hypothesi, deserv e i s excluded b y DJ . Bu t I 
haven't endorse d thi s principl e o f distributiv e justice ; I  hav e 
argued fo r a  desert-base d propert y righ t (PR ) accordin g t o whic h 
Alf deserve s X  because h e produce d it . S o I  hav e no t endorse d 
any patter n tha t mus t b e maintaine d i n th e interest s o f justice. 

Now ther e i s certainly n o logica l ba r t o holdin g bot h (1 ) tha t 
Alf rightl y possesse s X  because h e ha s performe d ac t A,  an d (2 ) 
he ca n engag e i n som e relatio n wit h Bett y tha t passe s o n t o he r 
X eve n thoug h sh e ha s neve r A-ed.  Fo r instance , Al f migh t b e 
warranted i n believin g i n Tasmania n tiger s becaus e h e (an d h e 
alone) ha s see n one ; bu t h e ma y engag e i n a  relatio n wit h Bett y 
whereby sh e come s t o hav e a  warran t fo r believin g i n th e exis -
tence o f Tasmania n tigers , even thoug h sh e ha s neve r see n one . 
So there i s nothing craz y i n thinkin g tha t desert-base d propert y 
rights migh t b e transferre d withou t thei r ground s bein g trans -
ferred a s well . Bu t i s there an y reaso n t o thin k tha t suc h a  righ t 
of transfe r i s justified b y th e desert-base d accoun t o f propert y 
rights? O f thre e plausibl e base s fo r propert y right s i n th e stat e 
on nature , 1  wan t t o argue , th e desert-base d accoun t alon e 
presupposes th e intuitiv e notio n o f "ownership, " includin g right s 
of transfer . 

Consider first  contribution-base d justifications (D2 ) a  l a Becker . 
On thi s vie w propert y right s ar e a  rewar d fo r contributio n t o 
the socia l productiv e process . Leaving aside th e tendenc y o f thi s 
to collaps e int o a  theor y o f distributiv e justic e (DJ) , i t a t bes t 
only contingentl y sanction s a  righ t t o transfe r holdings . A  re -
ward o r hono r i s not intrinsicall y transferable ; althoug h a  down -
and-out acto r ma y sel l hi s Oscar h e canno t sel l hi s award fo r th e 
best acto r o f 1926 . To b e sure , i n orde r t o render reward s mor e 
beneficial t o th e recipien t w e ma y allo w the m t o b e exchange d 
for othe r goods , bu t nothin g intrinsi c t o th e concep t o f rewar d 
for contributio n demand s tha t thi s should b e so. Loyal member s 
of th e Part y ma y b e awarde d a  dacha , bu t i t ma y wel l b e coun -
terproductive t o allow the m t o transfe r i t to others . 

The secon d contras t i s to a  needs-base d accoun t o f property . 
Say, followin g Locke , on e o f th e argument s fo r propert y i s tha t 
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God create d mankin d t o flourish,  an d thi s mean s tha t me n need 
private property . 

This ca n easil y lea d t o prett y sever e limit s o n alienation. 69 I f 
people's need s ar e no t alway s bette r advance d b y alienation , 
then right s o f transfe r wil l no t alway s b e justified. Suc h consid -
erations ofte n li e behind provisio n i n kind , rathe r tha n i n cash , 
of welfare . 

The argumen t I  advance d i n sectio n 4. 3 support s a  mor e 
direct intuitio n tha t peopl e deserv e t o ow n wha t the y hav e pro -
duced. Ownershi p i s no t a  rewar d fo r contributio n o r a  wa y t o 
satisfy needs ; ownershi p o f wha t on e ha s produce d is , in a  ver y 
basic sense , fittin g an d appropriate. 70 An d becaus e m y accoun t 
points t o thi s mor e direc t tie , i t support s appea l t o somethin g 
akin t o wha t ha s bee n calle d "ful l ownership"—certainl y i t sup -
ports right s t o possess , use , manage , consume , transfer , an d 
destroy.71 Conjoine d wit h th e argumen t fo r natura l libert y i n 
section 4.2 , thi s constitute s a  defens e o f marke t relations . For , 
given (1 ) tha t Al f ha s exclusionar y right s ove r X  such tha t i t i s 
his, an d (2 ) Bett y ha s exclusionar y right s ove r Y  suc h tha t i t i s 
hers, (3 ) tha t eac h ha s right s o f transfe r i n relatio n t o thei r 
property, a s wel l a s (4 ) thei r intentio n t o exchang e X  an d Y, 
then (5 ) Charlie's refusa l t o recognize thei r post-exchang e prop -
erty right s constitute s a  violatio n o f AlP s an d Betty' s propert y 
rights and (6 ) Charlie's demand tha t the y refrai n fro m engagin g 
in th e exchang e constitute s a n interferenc e wit h thei r natura l 
liberty and , so , must  be  justified to  them.  Thi s isn' t t o sa y tha t 
Charlie ca n neve r provid e justification: th e socia l contrac t ma y 
no doub t protec t Charli e agains t externalitie s arisin g fro m Al f 
and Betty' s activitie s tha t impos e cost s on him . Nevertheless , th e 
rights t o ow n an d transfe r privat e property , conjoine d wit h th e 
right t o natura l liberty , yield s a  justification o f marke t relations . 

5. T H E SOCIA L CONTRAC T 

5.1. Compromise  and  the  Common Good 
Let u s assum e tha t w e hav e full y specifie d th e right s an d dutie s 
characterizing th e stat e o f nature . No w since , ex  hypothesis thes e 
articulate th e mora l foundation s o f ou r valu e systems , the y ar -
ticulate th e limit s o f th e contract . Th e contrac t mus t respec t 
them. 
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For a  teleologica l argumen t t o ignor e thes e right s an d dutie s 
would b e t o advanc e valu e consideration s whil e underminin g 
the rationalit y o f thos e values . Bu t i t doe s no t follo w tha t th e 
contract i s confine d simpl y t o protectin g o r institutionalizin g 
these right s an d duties . Onc e th e deontologica l foundatio n o f 
our valu e syste m i s appropriately recognized , constraine d teleo -
logical argument s fo r principle s o f righ t ma y commence . 

Now I  hav e sai d tha t thes e argument s mus t articulat e a  com -
mon good . Bu t thi s seem s eithe r to o wea k o r to o strong . I f i t 
means a n institutio n i s justified i f i t advance s everyone' s value s 
(no matte r ho w little ) vi s a  vi s the stat e o f nature , the n i t seem s 
far to o wea k a  requirement . Fo r nearl y an y socia l arrangemen t 
would improv e upo n th e stat e o f nature ; a s lon g a s a  perso n 
wasn't positivel y exploited , h e woul d hav e t o acknowledg e th e 
claim tha t th e syste m advance s hi s values . O n th e othe r hand , i f 
to justify mora l principle s an d socia l institution s b y appea l t o 
the commo n goo d i s t o clai m tha t the y advanc e th e value s o f 
everyone t o greates t degree , tha t is , a  syste m i s justified onl y i f 
it i s best  from everyone's  perspective, the n i t seem s tha t n o suc -
cessful constraine d teleologica l justification s wil l b e forthcom -
ing-72 

Between thes e extreme s li e compromise  justifications: Al l gain , 
but eac h mus t giv e u p somethin g t o elici t agreemen t o f th e 
others. Compromise , a s Marti n Goldin g ha s noted , presup -
poses conflic t i n s o fa r a s non e o f th e partie s ge t al l tha t the y 
want. Bu t compromis e als o require s som e coincidenc e o f inter -
ests o r valuings : Each , afte r all , doe s gai n somethin g fro m a 
compromise.73 Compromis e ca n tak e plac e whe n harmon y doe s 
not obtain , ye t som e commo n goo d exists . J . L . Macki e recog -
nized th e importanc e o f compromis e i n th e justificatio n o f mora l 
principles. "We must, " h e said , "lower ou r sight s a  little and loo k 
not fo r principle s whic h ca n b e wholeheartedl y endorse d fro m 
every poin t o f view ; bu t fo r one s whic h represen t a n acceptabl e 
compromise betwee n differen t actua l point s o f view." 74 An d 
indeed som e suc h compromis e seem s t o b e a t th e hear t o f 
contractualist justification. 73 A s Rawl s says , th e outcom e o f th e 
contract i s " a pac t o f reconciliation" 75 that , w e ca n add , articu -
lates a  common good . 
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5.2. Distributive  Shares  and Economic  Systems 
Much mor e coul d b e sai d explicatin g th e ide a o f a  compromis e 
solution. Gauthier' s recen t wor k i n particula r ha s demonstrate d 
how th e ide a o f a  rationa l bargain , wit h th e stat e o f natur e a s 
the initia l position , ca n b e mad e mor e precise. 77 However , fo r 
present purpose s th e intuitiv e ide a o f a  compromis e solutio n 
will suffice . 

I argue d that , i n th e stat e o f natur e w e hav e a  righ t t o a 
system o f privat e propert y tha t ensures on e of the fruit s o f one' s 
labor. Bu t befor e actua l holding s ca n arise , peopl e mus t als o 
have exclusionary claim s over natura l resources . Bu t th e natura l 
liberty o f eac h i s limited b y exclusionar y claim s ove r resources . 
If, then , resourc e claim s ar e t o b e justified, i t mus t b e argue d 
that a  syste m o f propert y right s work s t o th e benefi t o f every -
one. Bett y i s committed t o acknowledging tha t Al f ha s a  right t o 
a syste m o f propert y right s tha t recognize s productio n a s a 
ground o f title , bu t sh e i s no t committe d t o acceptin g Alf' s 
exclusionary claim s ove r resources . Fo r Al f t o gai n thes e right s 
he mus t justify t o Bett y limitin g he r righ t t o act by granting hi m 
right t o exclud e he r fro m som e resource ; t o d o this , Al f mus t 
show Bett y tha t sh e ha s reaso n t o embrace th e restraint , tha t is , 
that sh e to o benefits . Rawls' s differenc e principl e i s a  possibl e 
candidate (it s first  formulatio n i s a  principl e abou t inequalitie s 
working t o everyone' s advantage). 78 O n th e othe r hand , Nozic k 
could wel l b e right ; perhap s th e differenc e principl e isn' t a 
reasonable compromis e sinc e i t i s the bes t possibl e optio n fro m 
the perspectiv e o f th e leas t wel l off.79 I n an y event , i t seems tha t 
some principl e ensurin g tha t everyon e significantl y benefit s fro m 
the syste m o f propert y right s i s essential . Th e failur e o f th e 
Lockeans t o justify a  complete accoun t o f propert y right s i n th e 
state o f nature 8 0 leave s th e wa y ope n fo r follower s o f Roussea u 
to regulat e holdings , throug h th e socia l contract , t o promot e 
the commo n good . 

It migh t see m tha t th e partia l succes s o f th e Lockean s pro -
vides no rea l constrain t o n th e justifiability o f economi c systems . 
As I  indicate d earlier , Davi d Mille r argue s a t som e lengt h tha t 
desert doe s no t provid e a  practica l criterio n fo r overal l judg -
ments o f socia l justice. 81 Onc e w e conside r th e complexitie s 
involved i n joint products , accident s an d luck , an d th e impor -
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tance o f skill s an d technique s on e ha s no t discovere d fo r one -
self, i t ma y see m tha t th e ai m o f givin g eac h th e whol e produc t 
of hi s labo r become s a n unsalvagabl e muddle . Bu t w e should b e 
wary o f rejectin g a  fundamenta l clai m o f justic e becaus e w e 
cannot eve r hop e t o appl y i t precisely , especiall y whe n i t seem s 
(as Mille r admits ) s o widely accepted. 82 I f we cannot mak e sens e 
of givin g each th e ful l fruit s o f hi s labor , w e may stil l pos e grav e 
objections t o economi c system s tha t entirel y fai l t o tak e cogni -
zance o f th e justified claim s t o the fruit s o f one' s labor . 

Consider, fo r example , Olive r Williamson' s "Pee r Group " sys-
tem. I n thi s syste m o f collectiv e ownershi p al l th e wor k station s 
in a  productio n proces s ar e collectivel y owne d b y th e workers , 
and rewar d i s based o n a  non-margina l produc t principle , e.g. , 
the worker s ar e pai d th e averag e o f th e grou p product. 83 No w 
in a n econom y i n whic h Pee r Ownershi p wa s the onl y option , i t 
is plausibl e tha t som e woul d hav e significan t ground s fo r com -
plaint tha t i t violate s thei r natura l righ t t o a  syste m tha t give s 
one exclusionar y right s ove r th e fruit s o f one' s labor . Manda -
tory participatio n i n work organization s tha t rewar d o n th e basi s 
of averag e performanc e ver y plausibl y giv e other s contro l ove r 
the fruit s o f th e labor s o f thos e wh o contribut e wel l abov e th e 
mean. 

The argumen t als o cast s doub t o n th e justifiability o f marke t 
socialism (Yugosla v style) , a  for m o f wor k organizatio n an d 
ownership muc h i n vogu e today. 84 Worker-manage d marke t 
socialist firms  certainl y ca n rewar d worker s differentially , rec -
ognizing th e differentia l claim s t o the fruit s o f labor , bu t marke t 
socialism i n effec t expropriate s th e saving s o f worker s investe d 
in thei r firms. 85 If , a s Mil l said , on e ha s a  clai m t o th e fruit s o f 
abstinence, marke t socialis m tend s systematicall y t o ignor e this . 
Workers wh o hav e heavil y invested , especiall y olde r workers , 
have n o exclusionar y right s t o thes e funds , entirel y losin g the m 
on leavin g th e firm. 86 

Non-market, tha t is , command economies , are also challenge d 
by th e argumen t fro m th e stat e o f nature . Man y socialist s hav e 
aspired t o rewar d al l accordin g t o th e fruit s o f thei r labor , an d 
we ca n a t leas t imagin e a  comman d econom y tha t sough t t o 
distribute incom e wit h thi s i n min d (e.g. , accordin g t o margina l 
product).87 Bu t eve n i f thi s desert-base d clai m informin g quasi -
Lockean propert y right s coul d b e me t i n non-marke t systems , 
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prohibition o n marke t exchange s woul d infring e th e righ t o f 
transfer an d constitut e a n interferenc e wit h natura l liberty . 

The argumen t point s t o a  marke t syste m wher e peopl e hav e 
exclusionary right s ove r th e fruit s o f thei r labor . Bu t mus t th e 
system b e capitalist? Rober t Dah l think s not ; indee d h e indicate s 
that "corporat e capitalism " canno t b e justified. "Whateve r on e 
many thin k o f th e validit y o f Locke' s notio n o f labo r a s justify -
ing privat e propert y .  . . ," h e says , "i t canno t justify th e owner -
ship o f a  corporatio n b y stockholders . Fo r o n Locke' s justifica -
tion onl y thos e wh o labo r t o produc e good s an d services , th e 
workers an d employees , woul d b e entitled t o own th e goods an d 
services produce d b y th e firm." 88 Thu s i t migh t see m tha t a 
system o f worke r cooperatives—whic h wa s Mill' s dream—i s 
required b y the argument. 89 No w certainly a  cooperative syste m 
is consisten t wit h m y argument , bu t i t i s no t a t al l clea r tha t 
corporate capitalis m i s precluded. Becaus e w e hav e rejecte d th e 
desert-based conceptio n o f distributiv e justice (DJ ) i n favo r o f a 
desert-based theor y o f propert y right s includin g th e powe r t o 
transfer titl e (sectio n 4.4) , Dahl' s mai n claim—tha t thos e wh o 
do no t labo r canno t hav e justified title—ca n als o b e rejected . 
Although I  certainly hav e no t demonstrate d tha t i t i s impossibl e 
to sho w tha t i n som e wa y corporat e capitalis m i s inherentl y 
immoral, m y argumen t doe s demonstrat e (1 ) tha t an y prohibi -
tion o f capitalis t act s betwee n consentin g adult s i s a violatio n o f 
natural libert y an d s o stand s i n nee d o f justificatio n an d (2 ) 
abolishing th e righ t t o transfe r justifie d holding s i s a  violatio n 
of th e righ t t o propert y an d th e socia l contrac t canno t legiti -
mately ignor e thi s natura l right . Bu t th e capitalis m tha t i s justi-
fied i s a  distinctl y redistributiv e sort , ensurin g tha t al l gai n t o 
the exten t require d b y th e principl e o f fai r compromise. 90 

Moreover, nothin g i n th e quasi-Lockea n argumen t preclude s 
public regulatio n o f th e privat e sector . Th e quasi-Lockea n ar -
gument fro m th e stat e o f natur e provide s parameter s fo r th e 
social contract , bu t withi n thes e a  variet y o f economi c system s 
might b e justified. 

6. CONCLUSIO N 

I have sketched a  contractual justification o f an economi c syste m 
characterized b y th e market , privat e property , an d significan t 
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redistribution o f incom e an d wealt h b y th e state . Th e combina -
tion o f market , privat e property , an d redistribution , o f course , 
is no t a t al l novel . I t wa s th e hear t o f th e progra m o f th e "ne w 
liberalism" tha t aros e aroun d th e tur n o f thi s century, 91 an d i t 
has recentl y bee n defende d b y a  numbe r o f libera l politica l 
philosophers. Bu t i t ha s lon g bee n doubte d whethe r thi s widel y 
accepted tria d o f institution s ca n b e justified fro m a  singl e co -
herent mora l perspective . Beginnin g wit h a n individualis t lib -
eral theor y tha t provide s soli d groundin g fo r privat e propert y 
and th e market , redistributiv e capitalis m (i t i s said ) the n over -
lays a  collectivis t theor y tha t asert s existenc e o f a  stat e empow -
ered t o distribute a  poo l o f socia l assets . This lead s t o the charg e 
of incoherence. 92 I f societ y i s essentiall y a  syste m o f mutua l 
advantage amon g individual s entertainin g divers e an d ofte n 
competing ends , fro m wher e doe s th e poo l o f collectiv e asset s 
come? Ho w ca n th e libera l state , devote d t o th e protectio n o f 
individual freedo m o f choice , b e transforme d int o a  collectivis t 
enterprise pursuin g socia l goals ? I  hav e trie d t o sho w her e tha t 
redistributive capitalis m articulate s a  morall y unifie d outlook : 
The contractua l argumen t tha t justifie s privat e propert y als o 
justifies redistribution . 

NOTES 

1. Joh n Locke , Second Treatise of Government, in Two Treatises of Govern-
ment, ed. Pete r Laslet t (Cambridge : Cambridg e Universit y Press , 1960) , 
368-69, sec . 124 . 

2. See , fo r example , James Tully , A  Discourse  on  Property:  John Locke 
and his Adversaries (Cambridge: Cambridg e Universit y Press , 1980);Joh n 
Christman, "Ca n Ownershi p b e Justified b y Natura l Rights? " Philosophy 
and Public Affairs 1 5 (Spring 1986) : 156-77 . 

3. I  a m followin g her e Stephe n Buckle , "Th e Natura l Histor y o f 
Property: Natura l La w Theorie s fro m Grotiu s t o Hume " (Ph.D . diss. , 
Australian Nationa l University , 1987) , chap . 3 , sec . 3 . M y thinkin g o n 
these matter s wa s spurre d b y Buckle' s work . I t migh t b e argue d tha t 
until th e inventio n o f money , Locke' s theor y doe s no t justify extensiv e 
holdings, and, of course, Locke maintains tha t th e use of money presup -
poses a  "taci t Agreement " (Second  Treatise, 311, sec. 36). I  cannot paus e 
to consider suc h problem s here , but not e tha t th e use of money doe s no t 
presuppose th e socia l contract ; th e "taci t Agreement " t o whic h Lock e 



114 GERALD F . GAU S 

refers doe s no t in any way lead hi m toward th e Rousseauean argumen t 
that I  describe in the next paragraph . 
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Property and Political Theory (Oxford: Basi c Blackwell , 1984) , 34; Buckle, 
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5. Se e Ryan, Property and Political Theory, 54ff. 
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and Discourses, trans , and ed. G. D. H. Cole (London : Dent , 1973) , book 
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(Second Treatise, 320, sec. 50; 380, sec. 140). 
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See A Discourse on Political Economy, in The Social Contract and Discourses, 
trans, and ed. Cole, 138. 
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9. Locke , Second Treatise, 294, sec. 14. 
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JUSTICE UNDE R 
CAPITALISM 

JONATHAN RILE Y 

I 

Many observer s shar e Ala n Ryan' s vie w tha t "capitalis m i s no t 
. .  . morally ver y engaging.' 5 ' Socialist s i n particula r ofte n clai m 
that distributiv e injustic e i s inheren t i n capitalism . Michae l 
Harrington's assertion s i n thi s regar d ar e fairl y typical : "Capi -
talism . . . i s outrageousl y unjust : i t require s a  continuin g mal -
distribution o f wealt h i n orde r t o exist . Bu t mor e tha n that , i t i s 
also self-destructive . Thi s i s wh y w e liv e i n th e twiligh t o f a n 
epoch."2 Eve n i f th e finger  o f doo m i s no t pointin g i n th e 
direction Harringto n thinks , al l virtuou s citizen s mus t surel y b e 
socialists i f capitalism necessaril y involve s gros s inequalit y i n th e 
distribution o f persona l wealt h wit h attendan t poverty , exploi -
tation o f labor , worke r alienation , an d clas s antagonism . 

Remarkably, admirer s o f capitalis m usuall y conced e tha t i t i s 
I am ver y gratefu l t o Richar d Krous e an d Michae l S . McPherson fo r stimulatin g 
my interest i n this topic. In particular , I  have benefited fro m thei r interpretatio n 
of Mil l offered i n a  paper , "Th e Logi c of Libera l Equality : John Stuar t Mil l an d 
the Origin s o f th e Politica l Theor y o f Welfare-Stat e Liberalism, " delivere d a t 
the Poverty , Charit y an d Welfar e conferenc e hel d a t Tulan e University , Febru -
ary 14-16 , 1986 . Conferenc e proceeding s ar e publishe d i n J . Donal d Moon , 
ed., Responsibility,  Rights  and  Welfare  (Boulder , Colo. : Westvie w Press , 1988) . 
Nevertheless, I  defen d a  quit e differen t interpretatio n o f Mil l i n th e presen t 
chapter. M y thank s als o g o t o Davi d Braybrooke , John Chapman , an d Rolan d 
Pennock fo r helpfu l comment s an d suggestions . Responsibilit y fo r th e view s 
expressed remain s min e alone . 
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indifferent t o claim s o f distributiv e justice. Stron g admirer s fo -
cus instea d o n it s putativ e virtue s o f economi c efficienc y an d 
liberty. Milto n Friedman , Friedric h Hayek , an d Rober t Nozick , 
for example , variousl y defen d fre e enterpris e bu t essentiall y 
ignore th e charg e tha t i t give s ris e t o a n unjus t patter n o f 
economic inequality. 3 Wea k admirer s tempe r thei r admiratio n 
by insisting tha t capitalis m mus t b e supplemented b y substantia l 
redistribution o f incom e an d wealth . Kennet h Arro w an d 
Amartya Sen , fo r example , wan t mor e economi c equalit y (how -
ever defined ) despit e thei r admiratio n fo r th e efficienc y o f cap -
italist markets. 4 Th e importan t poin t i s tha t thes e observer s 
apparently agre e tha t claim s o f distributiv e justice ar e foreig n 
to capitalism. Man y hav e com e t o thin k tha t unconstraine d cap -
italism i s inherently unjust . I t run s o n persona l greed , demand s 
laissez-faire t o generat e efficien t resourc e allocations , and , un -
less constraine d b y government , destroy s ever y semblanc e o f 
economic equality . 

If capitalis m i s inherentl y unjust , the n writer s o f ever y ideo -
logical persuasio n mus t fee l surpris e a t th e degre e o f suppor t 
voiced b y a  majorit y o f American s fo r privat e propert y an d 
economic individualism . Mos t see m t o b e disturbe d b y th e de -
gree o f economi c inequalit y i n th e U.S . ye t ar e apparentl y un -
willing t o abando n capitalis m o r t o authoriz e redistributio n o f 
property withou t adequat e compensation. 5 Th e grossl y inegali -
tarian natur e o f th e America n econom y ha s been fairl y clea r fo r 
some time . Accordin g t o th e availabl e dat a (muc h o f i t sketch y 
and unreliable) , economic growt h durin g th e fou r decade s lead -
ing u p t o th e Civi l Wa r gav e ris e t o marke d inequalit y tha t i n 
large measur e seem s t o persis t u p t o th e presen t da y despit e 
some twentieth-centur y levelling. 6 

Income inequalit y i s significant an d seem s inflexibl e i n impor -
tant respects . I n 1985 , fo r example , th e poores t 2 0 percen t o f 
U.S. household s receive d abou t 5  percen t o f tota l mone y in -
come befor e taxe s an d th e nex t poores t quintil e receive d abou t 
11 percent o f tota l preta x income . The riches t 2 0 percen t an d 5 
percent o f household s receive d abou t 4 4 percen t an d 1 7 per -
cent o f tota l preta x income , respectively. 7 Th e share s o f th e tw o 
poorest quintile s hav e remaine d roughl y constan t fo r th e las t 
fifty year s eve n thoug h abou t 1 0 percent o f tota l preta x incom e 
has bee n redistribute d fro m th e riches t quintil e t o th e middl e 
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classes durin g th e sam e period . Thi s performanc e i s sometime s 
described a s a  "revolutionary" levellin g o f income s bu t doe s no t 
seem t o hav e involve d muc h preta x incom e redistributio n towar d 
the poo r an d near-poor . Moreover , th e shar e o f th e riches t 5 
percent o f household s decline d onl y slightl y durin g th e sam e 
period, fro m abou t 1 9 percent o f tota l preta x incom e i n 192 9 t o 
17 percen t i n 1985 . The dat a impl y tha t th e averag e incom e o f 
the to p 2 0 percen t i s stil l nearl y nin e time s tha t o f th e botto m 
20 percent. 8 

Lester Thuro w note s tha t th e distributio n o f preta x incom e 
masks a  more unequa l distributio n o f marke t earnings . I n 1985 , 
the botto m quintil e o f individual s earne d les s tha n 2  percen t o f 
total wage s an d salarie s an d th e nex t poores t quintil e earne d 
less than 8  percent. Th e riches t 2 0 percent o f individuals earne d 
about 4 8 percent . Th e averag e pa y o f th e to p 2 0 percen t i s 
more tha n 2 5 time s tha t o f th e botto m 2 0 percent. 9 Moreover , 
the earning s distributio n ha s bee n graduall y becomin g mor e 
unequal sinc e World Wa r II , although risin g governmen t trans -
fer payment s an d labo r forc e participatio n rate s fo r wome n 
have offse t th e risin g inequalit y i n earning s u p t o now. 10 

The detail s of personal wealt h distributio n ar e mor e problem -
atic bu t availabl e dat a sugges t remarkabl e wealt h inequality . I n 
1973, fo r example , abou t 3 5 percen t o f al l familie s apparentl y 
held n o measurabl e wealt h an d indee d th e botto m 8 0 percen t 
of familie s owne d onl y abou t 1 5 percent o f tota l ne t wealth . Th e 
top 5  percen t an d 1  percent o f familie s hel d abou t 5 5 percen t 
and 3 3 percent o f tota l ne t wealt h respectively. 11 Som e evidenc e 
suggests tha t th e wealt h share s o f th e riches t group s hav e bee n 
largely stabl e sinc e abou t 1945 , althoug h wealt h seem s t o hav e 
been eve n mor e concentrate d durin g th e hundre d year s prio r 
to Worl d Wa r II. 12 Moreover , th e portio n o f wealt h tha t migh t 
be calle d "riches " o r "capita l wealth " i s eve n mor e unequall y 
distributed.13 Riche s includ e bond s an d securities , corporat e 
stocks, commercia l rea l estat e an d renta l property , trus t fun d 
equity and , mor e generally , al l wealt h "ove r an d abov e thos e 
assets [suc h a s consumer durable s an d owner-occupie d housing ] 
which ar e necessar y t o reproduc e [an y person's ] labo r powe r 
from da y t o day , rested , fed , an d a t [his ] customar y plac e o f 
work."14 I n 1973 , fo r example , th e riches t 5  percen t an d 1 
percent o f familie s owne d abou t 8 5 percen t an d 6 0 percen t 
respectively o f al l privatel y hel d corporat e stoc k i n America. 15 



Justice Under Capitalism 125 

Related t o gros s economi c inequalit y i s wha t Jennife r 
Hochschild label s "th e hollownes s o f th e equa l opportunit y claim " 
in th e U.S. 16 Acces s t o occupation s i s largel y determine d b y 
socioeconomic background , race , an d sex , eve n i f relativ e pa y 
rates ar e influence d b y marke t force s fo r thos e worker s wh o 
have acces s t o th e particula r occupation. 17 Moreover , upwar d 
mobility withi n th e wealt h distributio n appear s t o b e a t bes t 
modest. Accordin g t o Thurow , "abou t 5 0 percen t o f th e grea t 
fortunes ar e gotte n throug h inheritance. " 18 The riches t familie s 
can preserv e thei r privilege d statu s by relying on lega l loophole s 
to avoi d estat e an d inheritanc e taxatio n o n thei r massiv e inter -
generational transfer s o f wealth. 19 Th e othe r 5 0 percen t o f th e 
great fortune s ar e apparentl y mad e throug h risk y investment s 
in financial  asset s suc h a s corporat e stocks . Stoc k value s ma y 
increase wildl y whe n th e corporatio n i s expected (perhap s with -
out muc h evidence ) t o experienc e exces s profit s fo r on e reaso n 
or another . Thuro w suggest s tha t thes e gian t capita l gain s ar e 
largely a  matte r o f luck , an d note s tha t lega l loophole s agai n 
permit th e ric h t o pa y littl e o r n o capita l gain s taxes. 20 I n short , 
the U.S . econom y apparentl y show s littl e tendenc y t o mitigat e 
earnings inequalit y b y breakin g dow n th e barrier s o f racia l an d 
sexual discriminatio n an d providin g al l worker s wit h a  mor e o r 
less equa l opportunit y t o acquir e skills ; an d show s eve n les s 
tendency t o reduc e th e concentratio n o f wealt h throug h taxa -
tion o f th e rich . 

The exten t o f measure d economi c inequalit y i n th e U.S . ca n 
only strengthe n th e convictio n tha t capitalis m i s inherentl y un -
just.21 Gros s inequality , i n additio n t o othe r problems , ha s 
prompted speculation s tha t capitalis m i s destroyin g th e tradi -
tional mora l value s tha t bin d America n societ y togethe r an d 
indirectly legitimat e capitalis m itself . Eve n analyst s no t dispose d 
to criticiz e capitalis m ar e prepare d t o gran t tha t i t i s inherentl y 
incapable o f legitimatin g itsel f an d "singularl y devoi d o f plausi -
ble myth s [o r ideals ] .  . . tha t comman d a  hig h degre e o f com -
mitment an d sacrific e o n th e par t o f those who believe i n them." 22 

And ye t capitalis m i n som e for m ha s alway s seeme d t o inspir e 
many Americans , t o wit , al l thos e wh o admir e th e familia r 
"American dream " tha t "yo u ca n mak e i t i f yo u try " throug h 
hard work , sacrifice , an d a  littl e luck . I t i s eas y t o dismis s th e 
relevance of these ideals given th e contemporary America n reality . 
But dream s apparentl y di e hard . Indeed , Rober t Nisbe t sug -
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gests tha t a  rathe r ambiguou s capitalis t idea l i s inseparabl e 
from wha t h e call s "th e America n Religion" : "On e nee d onl y 
scan th e speeche s o f th e pioneerin g industrialists—Carnegie , 
Rockefeller, For d an d others—t o discove r quickl y tha t the y ha d 
all o f th e Europea n socialist' s contemp t [for ] .  . . class inequali -
ties an d othe r hereditar y obstacle s t o th e frees t possibl e ris e o f 
the commo n man . Bu t the y [also ] ha d somethin g th e Europea n 
socialist didn' t have : convictio n tha t th e goo d societ y coul d an d 
would b e achieve d b y individua l freedo m rathe r tha n collectiv e 
action."23 Ric h capitalist s migh t b e expecte d t o displa y a  firm 
conviction tha t n o necessar y contradictio n eixt s betwee n distrib -
utive justic e an d economi c freedom . Bu t America n worker s 
seem t o hav e bee n similarl y convinced : "Ever y workin g ma n a 
capitalist, every capitalis t a  working ma n a t heart : thi s was a par t 
of th e America n Religion." 24 Eve n if , a s Nisbe t fears , "th e 
American Religion " ma y no t prospe r i n th e future , th e possibil -
ity o f distributiv e justic e unde r capitalis m seem s t o hav e bee n 
taken fo r grante d i n America u p t o now . 

We ar e presente d wit h a  paradox . Gros s economi c inequalit y 
arguably confirm s th e injustic e o f capitalism , ye t mos t Ameri -
cans cling t o thei r traditiona l fait h tha t capitalis m an d economi c 
freedom ca n someho w b e reconcile d wit h distributiv e justice . 
Perhaps mos t o f th e peopl e reall y ca n b e foole d al l o f th e time . 
But I  wil l argu e fo r a  differen t resolutio n o f th e paradox : 
Capitalism properl y understoo d i s no t inherentl y unjust . In -
stead, pur e capitalis m i s grounded o n a  principle o f distributiv e 
justice tha t i s a t odd s wit h marke d inequalit y amon g self-inter -
ested agent s capabl e o f wor k an d abstinence . A n implicatio n o f 
my argumen t i s that American s wh o see m t o embrace a  capital -
ist idea l ar e no t bein g inconsisten t whe n the y condem n th e 
contemporary patter n o f inequality . Capitalis m itself , properl y 
understood, i s no t compatibl e wit h th e apparen t exten t an d 
intergenerational stabilit y o f wealt h inequality . 

My argument relie s at severa l crucia l point s on th e writing s o f 
J. S . Mill . H e i s remarkably suggestiv e no t onl y abou t th e mean -
ing o f justice unde r capitalis m bu t als o abou t th e sort s o f gov -
ernment interventio n require d t o promot e it s achievement . 
Moreover, hi s claim s nee d repeatin g tha t capitalis m i s the typ e 
of econom y mos t likel y "fo r a  lon g perio d t o come " t o yiel d 
distributive justice. 25 Recen t commentator s suggest , however , 
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that h e ultimatel y dismisse s capitalis m i n favo r o f socialis m a s a 
means o f attaining equalit y an d rea l economi c freedom. 26 

II 

As Mil l remarks , "mankin d hav e man y ideas , an d bu t fe w 
words."27 Som e ambiguit y i s unavoidabl e i n an y discussio n o f 
justice unde r capitalis m becaus e ke y words lik e "capitalism" an d 
"justice" are conteste d concepts . 

By "capitalism " I  mea n a n econom y i n whic h privat e agents , 
including corporations , ar e assigne d lega l right s t o own produc -
tion goods , tha t is , the facto r input s o r mean s o f production . O f 
course, individual s ar e als o assigne d right s t o own consumptio n 
goods bu t tha t doe s no t distinguis h capitalis m fro m socialism : 
"Socialism b y n o mean s exclude s privat e ownershi p o f article s 
of consumption ; th e exclusiv e righ t o f eac h t o hi s o r he r shar e 
of th e produc e whe n received , eithe r t o enjoy , t o give , o r t o 
exchange i t .  . . The distinctiv e featur e o f socialis m i s .  . .  tha t 
the instrument s o f productio n ar e hel d a s common property." 28 

The distinctiv e featur e o f capitalism , then , i s tha t productio n 
inputs (includin g labor , capital , an d land ) ar e hel d a s privat e 
property. 

"Property" i s a  ter m tha t refer s t o th e right s o f ownershi p 
granted b y societ y wit h respec t t o bot h productio n an d con -
sumption goods . The meanin g o f the term varie s across societie s 
because differen t societie s assig n differen t bundle s o f proprie -
tary rights . Mil l writes , "Th e ide a o f propert y i s no t som e on e 
thing, identica l throughou t histor y an d incapabl e o f alteratio n 
. .  . ; at any give n tim e i t is a brief expression denotin g th e right s 
over thing s conferre d b y th e la w o r custo m o f som e give n soci -
ety a t tha t tim e .  . .  ;  bu t thes e power s o f exclusiv e us e an d 
control ar e ver y variou s an d diffe r greatl y i n differen t countrie s 
and i n differen t state s o f society." 29 "Privat e property " refer s t o 
the proprietar y right s hel d b y privat e agents . "Publi c property " 
refers t o th e right s hel d b y governmen t o r it s agent s i n th e 
public interest . Bot h privat e an d publi c propert y owner s ma y 
assign t o nonowner s variou s right s o r permission s relatin g t o 
some nonexclusiv e us e o f th e relevan t assets . Eve n thoug h so -
cialism comprehend s privat e propert y i n article s o f consump -
tion, i t i s convenien t t o focu s o n th e mean s o f productio n i n 
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order t o spea k a s i f th e institutio n o f privat e propert y wer e 
restricted t o capitalism . I f capitalis m i s unjust , the n i t mus t b e 
because privat e ownershi p o f productiv e asset s i s inherentl y 
unjust. 

Among th e proprietar y right s tha t ar e esentia l t o th e ide a o f 
private propert y i s the righ t of contract . According t o Mill , "Th e 
idea o f privat e propert y .  . .  includes .  . . the freedo m o f acquir -
ing b y contract . Th e righ t o f eac h t o wha t h e ha s produced , 
implies a  righ t t o what ha s been produce d b y others, i f obtaine d 
by thei r fre e consent ; sinc e th e producer s mus t eithe r hav e 
given i t from goo d will , or exchange d i t fo r wha t the y esteeme d 
an equivalent , an d t o preven t the m fro m doin g s o woul d b e t o 
infringe thei r righ t o f propert y i n th e produc t o f thei r ow n 
industry."30 Give n tha t privat e propert y implie s freedo m o f 
contract, capitalis m involve s markets wheneve r propert y owner s 
choose t o transac t throug h well-define d contractua l arrange -
ments. A  marke t i s an y decentralize d mechanis m tha t enable s 
buyers an d seller s t o implemen t contracts . A  marke t ma y b e a 
price system o r a  bargaining process . I n eithe r case , participant s 
generally kno w onl y thei r ow n productio n an d consumptio n 
plans and see k t o maximize thei r self-interes t b y competing wit h 
one anothe r fo r th e bes t possibl e term s o f exchange . 

The relatio n o f capitalis m t o th e marke t require s clarificatio n 
in a t leas t thre e respects . First , th e marke t doe s no t necessaril y 
presuppose privat e property . Market s ar e logicall y conceivabl e 
under socialism . Bu t mos t observers agree wit h Mil l that a  mora l 
revolution i s necessary befor e socialis t manager s wil l hav e suffi -
cient incentive s t o promot e economi c efficiency. 31 Give n th e 
present stat e o f mora l education , incentive s o f publi c spirit , 
conscience, an d hono r canno t b e depende d upo n t o motivat e 
most people . Rather , "wit h me n a s the y no w are, " th e sol e 
reliable incentiv e i s "th e prospec t o f betterin g thei r ow n eco -
nomic condition an d tha t o f thei r family. " Moreover , an y mora l 
improvement i s likely to be gradual. "W e mus t therefor e expect , 
unless w e are operating upo n a  select portio n o f th e population , 
that persona l interes t wil l fo r a  lon g tim e b e a  mor e effectiv e 
stimulus t o th e mos t vigorou s an d carefu l conduc t o f th e indus -
trial busines s o f societ y tha n motive s o f a  highe r character." 32 

The genera l conclusio n i s tha t capitalis m i s require d t o avoi d 
market failure . I f predominantl y self-intereste d manager s ar e 
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to generat e economi c efficiency , the n the y mus t eithe r ow n 
capital i n th e enterpris e o r b e accountable t o those wh o do. 33 

Second, capitalis m doe s no t necessaril y rel y o n market s t o 
achieve economi c efficienc y becaus e market s sometime s fail. 34 

As Olive r Williamso n amon g other s point s out , capitalist s ma y 
remove certai n type s o f transaction s fro m th e marke t int o verti -
cally integrated firms  t o promote economi c efficiency. 35 Market s 
tend t o b e efficien t onl y i f transaction s ar e discret e an d precis e 
and s o amenabl e t o well-define d contractua l agreements . Ide -
ally, marke t exchang e i s anonymous, take s plac e amon g partie s 
without an y continuin g relatio n an d involve s non-specifi c asset s 
with hig h value s i n alternativ e uses . Non-marke t capitalis t insti -
tutions ar e arguabl y mor e efficien t fo r transaction s tha t ar e no t 
suited t o straightforwar d contracting . Fo r example , a  verticall y 
integrated firm  i s likely t o reduc e transaction s cost s i f exchang e 
is personal , th e partie s nee d t o mak e sizeabl e investment s i n 
expectation o f a  continuin g relation , an d th e good s trade d ar e 
"idiosyncratic" aset s (highl y specifi c t o particula r purposes ) wit h 
virtually n o valu e i n an y alternativ e use . Capitalis m ma y i n 
principle rel y a s muc h o n plannin g a s does socialism . Neverthe -
less, plannin g b y th e manager s o f large-scal e privat e corpora -
tions doe s no t involv e an y departur e fro m th e principl e o f 
laissez-faire. N o governmen t interventio n i n th e econom y i s 
implied. 

Third, eve n i f capitalis t institutions , includin g th e market , 
generate efficiency , thi s efficienc y "i s fain t prais e indeed " fro m 
the perspectiv e o f distributiv e justice. 36 Al l tha t economi c effi -
ciency, sometime s terme d Paret o optimality , implie s i s tha t no -
body ca n b e mad e bette r of f withou t makin g someon e els e 
worse off . " A stat e i n whic h som e peopl e ar e starvin g an d suf -
fering fro m acut e deprivatio n whil e other s ar e tastin g th e goo d 
life ca n stil l be Paret o optima l i f the poo r canno t b e mad e bette r 
off withou t cuttin g int o th e pleasure s o f th e ric h — no matte r b y 
how smal l a n amount." 37 Thi s distinctio n betwee n efficienc y 
and distributiv e justic e i s no t contingen t o n th e existenc e o f 
large-scale privat e firms  bu t remain s vali d eve n i f w e imagin e 
that capitalis m i s characterized b y many small-scal e owner-man -
aged firms  operatin g i n competitiv e markets . Th e mora l stand -
ing o f th e marke t mus t b e distinguishe d fro m it s vaunte d effi -
ciency. Indeed , th e vie w tha t th e invisibl e han d someho w bring s 
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about justice b y resolving conflicts amon g selfis h agent s i n a  way 
that n o agen t intends , i s simpl y misplaced . A s Se n ha s mad e 
clear, th e marke t i s not concerne d wit h resolvin g conflict s a t all . 
Instead, i t permits differen t agent s t o realize thei r share d inten -
tions to transact o n th e bes t possibl e term s give n thei r respectiv e 
positions i n th e (perhap s highl y inegalitarian ) distributio n o f 
wealth. I n short , "the marke t divisio n o f benefit s tend s to reflect , 
roughly speaking , th e economi c 'powe r balance ' o f differen t 
individuals an d groups." 38 I f th e give n distributio n o f wealt h 
and economi c powe r i s judged t o b e unfai r i n term s o f som e 
theory o f justice, the n governmen t interventio n t o redistribut e 
wealth become s justified accordin g t o tha t theory—eve n i f th e 
economy i s otherwise efficient . M y argument wil l be that capital -
ism properl y understoo d contain s a  theory o f justice on th e basi s 
of whic h marke d economi c inequalit y ma y b e rectifie d b y gov -
ernment. Capitalis m itsel f authorize s departure s fro m th e prin -
ciple of laissez-fair e i n th e nam e o f distributive justice. 

"Justice" als o require s clarification . Unfortunately , justic e in -
volves potentiall y contradictor y idea s whateve r theor y i s adopte d 
of it s ultimat e foundation s o r first  principles . Arrow , fo r ex -
ample, broadl y followin g Joh n Rawls , suggest s tha t justice val -
ues bot h libert y an d equalit y o f results . Bu t h e admit s tha t 
liberty an d equalit y ar e "basicall y complementary " onl y i f th e 
idea o f equalit y o f outcom e i s lef t imprecis e an d "th e righ t t o 
engage i n busines s and t o set price s freely " i s not essentia l t o th e 
idea o f liberty. 39 Mor e generally , Mil l suggest s tha t justice com -
monly include s suc h divers e idea s a s conformit y t o lega l rules ; 
respect fo r mora l right s tha t th e la w fail s t o recognize ; th e 
distribution o f persona l benefit s an d harm s accordin g t o desert ; 
the keepin g o f ou r promises , eithe r expres s o r implied , an d 
satisfaction o f an y expectation s tha t w e "knowingl y an d volun -
tarily" rais e i n othe r persons ; impartialit y i n th e sens e o f refus -
ing "t o sho w favou r o r preferenc e t o on e perso n ove r another , 
in matter s t o whic h favou r an d preferenc e d o no t properl y 
apply"; and , closel y relate d t o impartiality , som e kin d o f equal -
ity, th e ide a tha t "i n th e eye s o f man y person s constitute s [the ] 
essence [o f justice]."40 Evidently , thes e variou s idea s ar e incom -
patible wit h eac h othe r i n man y contexts . Justice become s prob -
lematic unles s som e orde r o f priorit y i s establishe d amon g th e 
component ideas . Man y alternativ e ordering s ar e conceivable , 
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however, dependin g upo n ou r particula r theor y o f th e ultimat e 
foundations o f justice. Bot h Arro w an d Mil l defend version s o f 
a utilitaria n theor y o f justice accordin g t o whic h differen t idea s 
or "secondar y principles " o f justic e shoul d b e evaluate d an d 
compared o n th e basi s o f thei r expecte d consequence s fo r gen -
eral utility. 41 Sen , o n th e othe r hand , adopt s a  pluralis t theor y 
of justice tha t reject s th e feasibilit y le t alon e th e appea l o f an y 
complete orderin g o f th e variou s component s o f justice.42 

We can ignor e th e vexe d questio n o f th e ultimat e foundation s 
of justice. Genera l agreemen t obtain s tha t justice properl y con -
sists o f variou s impartia l assignment s o f lega l an d mora l rights , 
some o f whic h ma y perhap s conflic t wit h other s i n particula r 
circumstances. Whateve r orde r o f priority , i f any, i s establishe d 
among th e differen t sort s o f rights , eac h person' s collectio n o f 
rights i s deservin g o f equa l protectio n b y society . Mor e t o th e 
point, thre e sort s o f persona l rights-assignment s ar e associate d 
with capitalism : right s t o economi c liberty , tha t is , right s t o 
engage i n business ; propert y rights ; an d welfar e rights . M y 
strategy wil l b e t o isolat e th e thre e idea s o r "secondar y princi -
ples" o f justice tha t respectivel y giv e ris e t o thes e thre e sort s o f 
rights-assignments. Followin g Mill , 1  argue tha t right s t o eco -
nomic freedo m ar e a t bes t propert y right s by another nam e an d 
have n o basi s i n hi s famou s "principl e o f liberty" ; tha t propert y 
rights ar e base d o n a  principl e o f deser t tha t i s essentia l t o 
justice unde r capitalism ; an d tha t welfar e right s ar e base d o n a 
principle o f nee d that , thoug h no t essentia l t o capitalis t justice , 
is compatibl e wit h th e principl e o f desert . I n short , capitalis t 
justice implie s propert y right s grounde d o n th e principl e tha t 
producers deserv e th e fruit s o f thei r exertions . Bu t thes e prop -
erty right s ca n b e supplemente d b y welfar e right s grounde d o n 
the notio n tha t person s incapabl e o f productiv e labo r nee d help ; 
and als o b y right s t o libert y grounde d o n Mill' s ide a tha t ever y 
person ha s a  purel y privat e sphere—outsid e th e economy — 
where h e shoul d b e fre e t o d o a s h e like s becaus e hi s conduc t 
affects n o othe r person s agains t thei r wishes . Th e resultin g 
mixture o f propert y rights , welfar e rights , an d right s t o b e lef t 
alone migh t ultimatel y b e justified b y an y o f severa l alternativ e 
theories o f justice.43 
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III 

Justice unde r capitalis m properl y doe s no t involv e individua l 
rights t o libert y wit h respec t t o th e allocatio n o f scarc e re -
sources. Mill , fo r example , make s clea r tha t hi s famou s "princi -
ple o f liberty"— a secondar y principl e o f justice prescribin g im -
partial assignment s o f right s t o ac t a s one like s i n purel y privat e 
matters—has nothin g t o do wit h th e economi c doctrin e o f 'lais -
sez-faire" o r "fre e trade" : "[T]rad e i s a  socia l act . Whoeve r 
undertakes t o sel l an y descriptio n o f good s t o th e public , doe s 
what affect s th e interes t o f othe r persons , an d o f societ y i n 
general; an d thu s hi s conduct , i n principle , come s withi n th e 
jurisdiction o f society . .  . .  [T]he so-calle d doctrin e o f fre e trad e 
. .  . rests on ground s differen t fro m .  . . the principl e o f individ -
ual liberty." 44 Economi c transaction s ar e b y thei r ver y natur e 
public concern s rathe r tha n purel y privat e actions . Busines s 
freedom i s no t protecte d a s a  matte r o f right . A s Arro w says , 
"business freedo m b y it s ver y natur e affect s others , sinc e i t 
determines th e term s on whic h the y receiv e goods : hence , i t can 
be justified onl y i f others benefit , no t i f i t inflict s seriou s injury . 
Indeed, most , thoug h no t all , o f thos e wh o argu e fo r busines s 
freedom accep t tha t i t mus t b e restricte d i n suc h case s a s 
monopolization an d fraud." 45 

The freedo m t o engage i n busines s i s properly grounde d no t 
on justice bu t o n genera l expediency . I n particular , societ y migh t 
adopt a  polic y o f laissez-fair e t o promot e efficiency . Mil l de -
fends laissez-fair e o n efficienc y grounds : "Laissez-fair e .  . . should 
be th e genera l practice : ever y departur e fro m it , unles s re -
quired b y som e grea t good , i s a  certai n evil." 46 Mos t moder n 
economists agre e tha t "ther e i s indee d a  stron g argumen t fo r 
competitive price-settin g an d fo r freedo m o f entry int o busines s 
as a  contributio n t o efficienc y i n th e allocatio n o f resources." 47 

But an y person' s freedo m t o compete i s not th e sam e thin g a s a 
right t o liberty . A s Arro w complains , "t o compar e [business ] 
freedom wit h thos e o f freedo m o f expression , o f life-style , o r o f 
personal consumptio n seem s t o m e t o b e a  ver y strang e settin g 
of priorities." 48 The latte r freedom s ar e right s wherea s busines s 
freedom i s properl y a  mer e permission . I n thi s regard , Mil l 
emphasizes tha t libertaria n right s ar e absolut e mora l claim s tha t 
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other persons , includin g governmen t officials , hav e perfec t mora l 
duties t o respect . Interferenc e wit h an y individual' s righ t t o 
liberty ca n neve r b e legitimat e give n a  prope r definitio n o f hi s 
purely privat e sphere . B y contrast , a  permissio n i s merel y a 
claim tha t i s derived fro m th e absenc e o f an y mora l obligatio n 
on th e par t o f th e agen t t o refrai n fro m competin g wit h others , 
who similarly hav e n o mora l obligation s t o refrai n fro m compe -
tition. Societ y ma y legitimatel y revok e an y permissio n wheneve r 
to do s o seems generall y expedient : 

Restrictions o n trade , o r o n productio n fo r purpose s o f 
trade, ar e indee d restraints ; an d al l restrain t qua  restraint , 
is an evil : bu t th e restraint s i n question affec t onl y tha t par t 
of conduc t whic h societ y i s competen t t o restrain ; an d ar e 
wrong solel y becaus e the y d o no t reall y produc e th e result s 
which i t is desired t o produce b y them. .  . . [LJeaving peopl e 
to themselve s i s alway s better , ceteris  paribus,  tha n control -
ling them: bu t that  they may be legitimately controlled fo r thes e 
ends, i s in principl e undeniable. 49 

Economic freedo m i s a  matte r o f genera l expedienc e rathe r 
than justic e an d mora l right . If , a s Mil l thinks , purel y privat e 
spheres ca n b e identifie d wher e th e agent' s conduc t doe s no t 
directly injur e others , the n equa l right s t o libert y ca n b e as -
signed i n harmon y t o al l agent s wit h respec t t o thei r privat e 
spheres. Bu t economi c transaction s d o no t belon g i n privat e 
spheres. An y agent' s transaction s inevitabl y affec t th e plan s o f 
others whethe r the y lik e i t o r not , b y influencin g prices . Pre -
cisely because o f interdependence amon g competitors fo r scarc e 
resources, i t is generally no t feasibl e t o give every agent a n equa l 
moral righ t t o se t price s a s h e likes . Agent s mus t bargai n fo r a 
common pric e a t which t o carry ou t thei r transactions , no t clai m 
that everyon e els e ha s a  mora l dut y t o accep t som e arbitrar y 
price. Indeed , th e ide a tha t an y agen t ha s a  righ t t o se t price s 
lacks appea l becaus e libert y i n thi s contex t i s inseparabl e fro m 
power ove r others . 

Unequal bargainin g powe r amon g agent s play s a  significan t 
role i n th e real-worl d exchang e fo r a t leas t tw o reasons . First , 
when competitiv e market s fail , pursui t o f efficienc y ca n cal l fo r 
non-market institutions , larg e corporation s an d government , t o 
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allocate resources. 50 Second , eve n i f market s ar e efficient , i t 
seems fai r t o sa y wit h Se n tha t price s generall y reflec t th e bal -
ance o f bargainin g powe r tha t i s implici t i n th e mor e o r les s 
unequal initia l distributio n o f wealth . I f th e distributio n o f re -
sources i s highly inegalitarian , the n a  polic y o f laissez-fair e ma y 
well exacerbat e th e problem s o f distributiv e injustice , lac k o f 
bargaining power , an d lac k o f economi c freedom . A s Arro w 
points out , t o th e exten t tha t peopl e ar e impoverished , eco -
nomic efficienc y an d freedo m ar e associate d wit h injustice : "Wha t 
one's incom e is , i s no t determine d her e b y justice , bu t b y a 
complicated syste m o f interaction s whos e ethica l meanin g i s 
hard t o define. Th e idealizatio n o f freedo m throug h th e marke t 
completely ignore s th e fac t tha t thi s freedo m ca n be , t o a  larg e 
number o f people , ver y limite d i n scope." 51 Hence , justice un -
der capitalis m canno t b e base d o n right s t o engag e i n busines s 
and se t prices . A  principl e mus t b e foun d t o limi t inequalit y o f 
wealth an d power . N o "principl e o f economi c liberty " ca n d o 
this. 

IV 

What i s uniquely characteristi c o f justice unde r capitalis m i s th e 
assignment o f individua l propert y right s i n productio n goods . 
The secondar y principl e o f justic e underlyin g thes e propert y 
rights i s a n "equitabl e principl e o f proportio n betwee n remu -
neration an d exertion." 52 A s Mil l explains : 

Private propert y . . . i s supposed t o mean , th e guarante e t o 
individuals o f th e fruit s o f thei r ow n labou r an d abstinence . 
. .  .  Th e institutio n .  . .  , whe n limite d t o it s essentia l ele -
ments, consists i n th e recognition , i n eac h person , o f a  righ t 
to th e exclusiv e disposa l o f wha t h e o r sh e hav e produce d 
by thei r ow n exertions , o r receive d eithe r b y gif t o r b y fai r 
agreement, withou t forc e o r fraud , fro m thos e wh o pro -
duced it . Th e foundatio n o f th e whol e is , the righ t o f pro -
ducers t o what the y themselve s hav e produced. 53 

Justice unde r capitalis m stipulate s tha t individual s deserv e re -
wards tha t ar e proportiona l t o thei r productiv e labor . Mil l goe s 
on t o argu e tha t thi s principl e o f deser t doe s no t justif y th e 
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actual economi c inequalit y i n any moder n economy . I n hi s view, 
"the principl e o f privat e propert y ha s neve r ye t ha d a  fai r tria l 
in an y country." 54 If  th e principl e wer e give n a  fai r tria l throug h 
suitable refor m o f property , h e suggests , the n an y remainin g 
inequality o f result s "coul d no t justly giv e umbrage " i n societie s 
whose member s ar e capabl e o f work : "Tha t al l shoul d indee d 
start o n perfectl y equa l terms , i s inconsisten t wit h an y la w o f 
private property : bu t i f .  . .  the tendenc y o f legislatio n ha s bee n 
to favou r th e diffusion , instea d o f th e concentratio n o f wealt h 
. .  . ; the principl e o f individua l propert y woul d hav e bee n foun d 
to have n o necessar y connexio n wit h th e physica l and socia l evil s 
which almos t al l socialis t writer s assum e t o b e inseparabl e fro m 
it."55 

The principl e tha t individual s deserv e th e fruit s o f thei r ow n 
exertions remain s controversial , however , an d require s clarifi -
cation. I t mus t b e distinguishe d fro m an y positiv e analysi s o f 
how persona l income s are determined i n an exchang e economy . 
The deser t principl e hold s tha t producer s deserv e t o hav e ex -
clusive contro l ove r th e physica l product s o f thei r ow n exer -
tions. Strictl y speaking , th e principl e doe s no t depen d fo r it s 
definition o n an y anteceden t rule s o f socia l exchange : A  pro -
ducer ca n b e properly sai d t o deserve th e fruit s o f hi s own labo r 
even i f exchang e wit h othe r producer s neve r take s place . Th e 
issue o f fai r exchang e value s i s relevant onl y insofa r a s produc -
ers wis h t o participat e i n a n exchang e economy . Th e determi -
nation o f price s an d income s unde r competitiv e condition s i s 
the subjec t o f genera l competitiv e analysis . 

Competitive analysi s take s fo r grante d tha t productio n input s 
are uniforml y relate d t o outputs . Conside r labor , fo r example . 
A physica l uni t o f labo r i s defined; on e "manpower " i s generall y 
supposed equa l t o one-tent h horsepower . Som e suc h uni t o f 
effort o r exertio n i s perfectl y conceivabl e althoug h measure -
ment problem s shoul d no t b e minimized . An y uni t o f labor , 
when adde d t o give n quantitie s o f input s i n a  productio n pro -
cess, yields additiona l outpu t (o r "margina l product" ) i n a  quan -
tity tha t mankin d doe s no t freel y choos e bu t discover s a s a 
natural constraint . Th e latte r poin t i s importan t becaus e i t im -
plies tha t efficienc y i n productio n i s no t simpl y a  matte r o f 
arbitrary judgement o r power . Knowledg e o f th e law s and con -
ditions of productio n i s required. Say s Mill , "Whatever mankin d 
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produce, mus t b e produce d i n th e modes , an d unde r th e con -
ditions, impose d b y th e constitutio n o f externa l things , an d b y 
the inheren t propertie s o f thei r ow n bodil y an d menta l struc -
ture."5 6 Give n a  mediu m o f exchange , th e competitiv e rewar d 
to an y inpu t i s the n deduce d t o b e th e valu e o f it s margina l 
product: Labor , fo r example , earn s a  wag e rat e equa l t o th e 
value o f th e margina l produc t o f wor k i n tha t kin d o f occupa -
tion. Th e competitiv e pric e o f an y final  produc t i s simpl y th e 
sum o f th e competitiv e reward s earne d b y th e variou s input s 
that g o int o it s productio n a t th e margin . I t shoul d b e note d 
that competitiv e analysi s doe s no t requir e productio n technol -
ogy t o b e represente d b y neoclassica l "aggregat e productio n 
functions." A s a resul t o f th e well-know n Cambridg e controver -
sies, suc h productio n function s ar e no w know n t o depen d o n 
highly restrictiv e assumption s neede d t o aggregate th e differen t 
kinds o f capita l an d labor . Bu t competitiv e equilibriu m doe s no t 
presuppose tha t aggregat e productio n i s som e functio n o f ho -
mogeneous input s terme d "labor, " "capital, " an d "land. " Eve n 
if productio n mus t b e describe d i n disaggregate d terms , i t re -
mains possibl e t o refe r t o th e margina l produc t o f eac h differ -
ent kin d o f inpu t an d t o explai n an y agent' s incom e a s th e su m 
of th e various competitive reward s t o his various kinds of capita l 
assets, labo r skill s an d talents , an d lan d holdings. 57 Becaus e 
there i s n o presumptio n tha t th e differen t type s o f input s ca n 
be aggregated , however , th e notio n o f a  unifor m rat e o f retur n 
to an y aggregat e inpu t lik e "capital " lose s meaning . Moreover , 
the explanatio n o f facto r share s i s seen t o be a  complex exercis e 
that does no t necessaril y involv e homogeneous classe s of capital -
ists, laborers , and landowners . 

The principl e o f deser t identifie s whic h portion s o f persona l 
income an d wealt h ar e morall y deserved . I t doe s s o by stipulat -
ing whic h sort s o f competitiv e facto r reward s shoul d b e guar -
anteed b y righ t t o an y individual . A s alread y noted , persona l 
income an d wealt h inequalit y ma y wel l b e closel y relate d t o 
inequalities i n bargainin g powe r amon g individual s an d groups . 
The competitiv e mode l essentiall y ignore s suc h considerations , 
however, b y assumin g tha t n o individua l o r coalitio n ha s an y 
power t o se t prices . Thi s assumptio n i s problematic fo r explan -
atory purposes , bu t i t ha s appea l a s a  normativ e devic e fo r tw o 
reasons. First , i t implies a n absenc e o f arbitrar y impediment s t o 
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efficiency i n productio n an d exchange . Second , i t als o implie s 
that al l agent s hav e equa l bargainin g powe r an d thi s equalit y 
seems closel y relate d t o equalit y o f results . Eve n a s a  normativ e 
device, however , th e competitiv e mode l arguabl y suffer s fro m 
internal tension s excep t a t a  so-calle d "lon g run " equilibriu m 
where al l facto r input s ar e i n variabl e supply , productio n every -
where exhibit s constan t return s t o scale , facto r price s equa l th e 
values o f th e margina l product s (als o averag e products ) o f th e 
relevant inputs , an d exces s profit s ar e zero . Unles s thes e specia l 
long-run competitiv e assumption s hold , som e type s o f input s 
are i n arbitraril y fixed  supply . This destroys equalit y o f bargain -
ing powe r an d seem s a t odds wit h th e basi c competitive premis e 
that al l agent s accep t price s a s given . Fo r example , an y non -
produced inpu t o r natura l resourc e bring s long-ru n economi c 
rent (i.e. , exces s profit ) t o it s possessors , thereb y givin g the m a 
permanent rewar d fro m competitor s wh o d o no t posses s th e 
resource an d canno t mak e i t themselves . Thi s advantag e t o 
mere possessio n i s hard t o square wit h th e competitive ide a tha t 
agents ar e powerles s t o establis h price s tha t diffe r fro m mar -
ginal cost s i n th e lon g run . Possessor s o f th e natura l resourc e 
apparently hav e powe r t o se t price s (unifor m o r otherwise ) tha t 
enable the m t o receiv e reward s fo r mer e possession . Similarly , 
economists commonl y refe r t o "shor t run " competitiv e equilib -
ria where , fo r example , som e particula r typ e o f capita l o r labo r 
is temporaril y i n fixed  suppl y fo r th e econom y a s a  whole . 
Owners o f th e limite d supplie s o f thes e produce d input s receiv e 
short-run economi c rent s o r "quasi-rents " (i.e. , exces s profits ) 
because the y apparentl y enjo y a  temporar y bargainin g advan -
tage unti l competitor s ca n produc e additiona l supplie s o f th e 
inputs. Fo r th e moment , I  want t o make us e of our specia l long -
run competitiv e mode l t o clarify th e deser t principl e fo r a  mod -
ern economy . Unequa l contro l ove r fixed  input s create s compli -
cations fo r th e applicatio n o f th e deser t principl e bu t doe s no t 
destroy th e principl e itself . I  wil l retur n t o suc h complication s 
in du e course. 58 

According t o th e principl e o f desert , an y person' s remunera -
tion shoul d b e proportiona l t o hi s wor k o r effort . Tha t is , h e 
should hav e right s ove r th e product s o f hi s labor , includin g th e 
right t o exchang e hi s product s fo r anythin g h e deem s t o b e o f 
equivalent value . An y reasonabl e perso n wil l s o dee m th e re -
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muneration h e receive s fo r hi s labo r i n ou r imaginar y long-ru n 
competitive equilibrium . Hi s wag e rat e equal s th e valu e o f th e 
marginal produc t (an d averag e product ) o f hi s type o f labor . I n 
other words , hi s salary i s society's evaluation o f th e contributio n 
made b y hi s labo r t o th e creatio n o f th e relevan t produc t i n 
circumstances wher e persona l bargainin g powe r i s equall y dis -
tributed an d th e laws of productio n ar e given . Thus, any perso n 
deserves th e long-ru n competitiv e income s associate d wit h hi s 
labor; an d als o deserve s an y wealt h h e manage s t o accumulat e 
from suc h income . 

Scholars continu e t o debat e whethe r peopl e hav e a  desert -
based clai m fo r a  rat e o f retur n t o an y typ e o f capital. 59 I n thi s 
regard, capita l i s ofte n confuse d wit h money , th e mediu m o f 
exchange. Bu t a s Mil l emphasizes , capita l properl y include s al l 
property create d b y pas t labo r fo r th e suppor t o f presen t labor : 

Capital. .  . [is] a stock, previousl y accumulated , o f the prod -
ucts o f forme r labour . .  . . Wha t capita l doe s fo r produc -
tion, i s to afford th e shelter , protection , tool s an d material s 
which th e wor k requires , an d t o fee d an d otherwis e main -
tain th e labourer s durin g th e process . Thes e ar e th e ser -
vices whic h presen t labou r require s fro m past , an d fro m 
the produc e o f past , labour . .  . .  [A]l l property , howeve r il l 
adapted i n itsel f fo r th e us e of labourers , i s a par t o f capital , 
so soon a s it , or th e valu e t o b e receive d fro m it , i s set apar t 
for productiv e reinvestment. 60 

Unlike labo r o r land , capita l literall y ha s n o productiv e power s 
of it s own . Withou t capital , however , labo r canno t exer t it s 
productive powers . An d withou t production , societ y i s left wit h 
an extremel y primitiv e for m o f economy involvin g consumptio n 
and perhap s exchang e o f whateve r natura l resource s ca n b e 
found. Ever y productio n economy , no t onl y capitalism , relie s 
on capital . Worker s simpl y canno t subsis t withou t assets , how -
ever minimal , provide d i n advanc e o f productio n "thoug h th e 
capital need s no t necessaril y b e furnishe d b y a  perso n calle d a 
capitalist."61 Moreover , sinc e capital i s the produc t o f pas t labor , 
any perso n i n possessio n o f capita l deserve s it s long-ru n com -
petitive rat e o f retur n provide d h e ha s create d th e capita l him -
self o r ha s acquire d i t i n a  serie s o f competitiv e transaction s 
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involving th e person s wh o di d creat e it . The principl e o f deser t 
justifies propert y right s i n capita l becaus e capital , a s muc h a s 
any final  consumptio n goo d o r service , i s the frui t o f labor. 62 

The long-ru n competitiv e rat e o f retur n t o any typ e o f capita l 
is an interes t rat e whos e leve l depend s o n th e lif e o f th e capita l 
good, exces s profit s bein g zer o a t competitiv e equilibrium. 63 

The interes t rat e receive d b y an y owne r o f capita l equal s th e 
value o f th e margina l (an d average ) produc t o f tha t typ e o f 
capital durin g th e perio d o f tim e covere d b y th e interes t rate . 
In othe r words , th e capitalist' s interes t incom e i s society's evalu -
ation o f th e contributio n mad e b y past  labor  (used i n creatin g 
that typ e o f capital ) t o presen t productio n i n a  competitiv e 
environment wher e persona l bargainin g powe r i s equa l an d 
capital i s necessar y fo r production . Commentator s ofte n refe r 
to interes t a s "a rewar d fo r waiting " i n th e sens e tha t abstainin g 
from presen t consumptio n implie s a  sacrifice . Bu t thi s obscure s 
the fac t tha t interes t incom e i s a  rewar d fo r pas t labor , no t fo r 
mere idl e bidin g o f time . A  perso n wh o save s deserve s interes t 
only t o th e exten t tha t hi s saving s ar e reinveste d i n presen t 
production. B y investing hi s savings i n capita l produce d b y pas t 
labor, th e perso n acquire s th e propert y right s originall y hel d b y 
the worker s wh o create d th e capita l goods . Strictl y speaking , 
time pe r se  is irrelevant fro m th e perspectiv e o f desert. I f capita l 
goods coul d b e create d immediatel y an d als o use d t o hel p pro -
duce som e final  produc t o n th e spot , owner s o f capita l woul d 
still receiv e an d deserv e a  competitiv e rewar d fo r it s us e i n 
production. Bu t ther e woul d no w b e n o poin t i n distinguishin g 
between presen t labo r an d capita l produce d b y pas t labor . In -
stead, w e migh t a s wel l spea k onl y o f differen t type s o f labor , 
each typ e earnin g a  competitiv e wag e rat e i n presen t produc -
tion. 

Whereas long-ru n competitiv e reward s t o labo r an d capita l 
are justified b y th e principl e o f desert , reward s t o uncultivate d 
land (or , mor e generally , natura l resources ) canno t b e similarl y 
justified. Land , lik e labor , ha s productiv e power s o f it s own . I n 
primitive economie s wit h littl e o r n o capital , individual s ow e 
their subsistenc e t o th e natura l fruit s o f th e earth . Moreover , 
land an d it s wil d product s ar e scarc e resource s wit h valu e i n 
competitive economies . Bu t n o individua l deserve s th e eco -
nomic rent s associate d wit h lan d i n it s natura l stat e becaus e "n o 
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man mad e th e land." 64 Lan d i s no t create d b y labo r "bu t .  . . 
exists b y nature." 65 Propert y right s i n lan d canno t b e grounde d 
on th e deser t principle : "Th e essentia l principl e o f propert y 
being t o assur e t o al l person s wha t the y hav e produce d b y thei r 
labour an d accumulate d b y thei r abstinence , thi s principl e can -
not appl y t o wha t i s not th e produc e o f labour , th e ra w materia l 
of th e earth." 66 Th e competitiv e income s o f idl e landlord s wh o 
"grow richer , a s i t wer e i n thei r sleep " a s th e econom y grows , 
should b e redistribute d throug h taxation : "Thi s woul d no t 
properly b e takin g anythin g fro m anybody ; i t woul d merel y b e 
applying a n accessio n o f wealth , create d b y circumstances , t o 
the benefi t o f society , instea d o f allowin g i t t o becom e a n un -
earned appendag e t o th e riche s o f a  particula r class." 67 

Recall tha t ou r specia l long-ru n competitiv e mode l canno t 
accommodate a  non-produce d inpu t lik e land . Owner s o f lan d 
have a  permanen t bargainin g advantag e ove r non-owner s tha t 
is a t odd s wit h th e normativ e idea l o f th e model . Th e deser t 
principle i s compatible wit h th e idea l becaus e reward s fo r mer e 
possession o f lan d ar e no t justifie d b y th e principle . Bu t al -
though n o perso n deserve s th e rent s tha t accru e t o natura l 
resources lik e uncultivate d land , thes e resource s ar e indispens -
able t o productive labo r i n primar y industrie s includin g agricul -
ture, oi l an d gas , mining , an d forestry . Indeed , eve n i n secon -
dary manufacturin g an d tertiar y servic e industries , productiv e 
labor merel y furthe r transform s o r "improves " wha t wa s origi -
nally som e ra w materia l o f th e earth , thereb y creatin g "value -
added." Strictl y speaking , then , th e competitiv e income s o f al l 
workers wil l involv e som e componen t o f economi c ren t unles s 
the relevan t natura l material s ar e no t scarc e resource s (i n whic h 
case the y ar e fre e inputs ) o r th e rent s ar e appropriate d a t th e 
primary stag e b y governmen t throug h th e ta x system . I f labo r 
makes us e o f natura l resource s tha t (fo r al l practica l purposes ) 
are no t scarce , the n Locke' s famou s provis o i s satisfied : suffi -
cient quantitie s o f th e sam e typ e o f natura l resource s remai n 
for othe r individuals . Bu t i f th e relevan t natura l material s ar e 
limited i n suppl y an d thu s comman d a  price , a s surel y mus t 
often b e th e cas e i n large-scal e industria l societies , the n th e 
Lockean provis o canno t b e satisfied . Thus , w e fac e a  problem : 
Any worke r ma y wel l deserv e t o own th e fruit s o f hi s own labo r 
and savin g bu t h e doe s no t deserv e t o ow n th e ra w material s 
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required fo r mos t type s o f labo r t o tak e plac e a t al l unde r 
modern industria l circumstances. 68 

Nevertheless, an y advance d industria l societ y evidentl y mus t 
permit som e agent s rathe r tha n other s t o mak e us e o f scarc e 
natural resources . Society' s permissio n ma y be , thoug h i t nee d 
not be , give n i n th e for m o f limite d lega l right s t o contro l 
particular natura l resource s fo r particula r purpose s an d onl y 
for thos e purposes . Thes e limite d propert y right s mus t evi -
dently b e assigned o n som e generall y expedien t basi s other tha n 
the deser t principle . Ideally , the y shoul d no t guarante e an y 
remuneration t o mer e possessio n o f th e natura l resource s pe r 
se. No rewar d t o labor i s required t o bring th e natura l resource s 
into existenc e s o thei r owner s d o no t deserv e an y incom e fro m 
mere possession . Moreover , thes e limite d propert y right s ar e 
properly contingen t o n society' s approval o f the sor t o f the labo r 
that th e right-holde r intend s t o employ i n combinatio n wit h th e 
raw materials . Afte r all , somethin g lik e lan d i s a  "commo n in -
heritance" whos e suppl y i s fixe d b y nature : An y perso n shoul d 
be permitte d t o exclud e other s fro m usin g th e lan d onl y i f hi s 
use i s approved b y the community an d require s th e exclusio n o f 
other uses . I n Mill' s view , fo r example , "whe n lan d i s no t in -
tended t o b e cultivated , n o goo d reaso n ca n i n genera l b e give n 
for it s being privat e propert y a t all" ; and eve n a  person grante d 
limited propert y right s t o cultivate th e land , shoul d b e require d 
by la w t o recogniz e othe r persons ' right s t o th e sam e lan d fo r 
purposes o f acces s wher e suc h acces s doe s no t damag e hi s pro -
duce o r invad e th e privac y o f hi s home. 69 I n an y case , i f societ y 
assigns limite d propert y right s i n natura l resource s (necessaril y 
on th e basi s o f som e principl e othe r tha n tha t o f desert) , the n 
individuals properl y deserv e th e fruit s o f thei r ow n labo r an d 
capital use d i n combinatio n wit h th e natura l resource s wit h th e 
caveat tha t n o rewar d i s deserve d fo r mer e possessio n o f th e 
latter, i n whic h cas e al l natural-resourc e rent s shoul d i n princi -
ple be confiscated b y government . 

The principl e o f deser t prescribe s propert y right s i n th e 
products o f labor , tha t is , al l man-mad e alteration s t o natura l 
resources. Bu t th e natura l resource s themselve s ar e no t prod -
ucts o f labor . Owner s o f labo r an d capita l thu s hav e desert -
based mora l right s t o thei r long-ru n competitiv e reward s wher e 
possessors o f natura l resource s hav e n o suc h mora l claims . 
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Nevertheless, societ y ma y legall y permi t limite d retentio n o f 
natural resourc e rent s t o encourag e selfis h agent s efficiently  t o 
develop th e resource s fo r publi c purposes . Thi s polic y i s pre -
scribed b y efficienc y rathe r tha n justice . Limit s ar e implici t i n 
the normativ e idea l o f ou r specia l long-ru n competitiv e model : 
Equality o f bargainin g powe r i s a s muc h a  long-ru n goa l a s i s 
efficiency. I t shoul d als o be emphasize d tha t societ y canno t rel y 
exclusively o n market s t o allocat e limite d propert y right s i n 
natural resources . Fo r example , i f society permit s an y perso n t o 
use hi s labo r an d capita l t o cultivat e a  piec e o f land , the n th e 
person deserve s a  fai r marke t retur n fo r hi s wor k an d saving s 
though no t fo r hi s mer e possessio n o f th e undevelope d land . 
The cultivato r shoul d als o b e abl e t o sel l hi s limite d propert y 
rights t o anyon e els e wh o similarl y agree s t o us e th e lan d i n th e 
manner originall y approve d b y society . Bu t th e cultivato r ha s 
no mora l righ t t o sel l th e lan d withou t society' s permissio n to , 
say, a  real-estat e broke r plannin g t o develop a  shopping center . 
Society properl y limit s th e exten t o f th e marke t b y vetoin g 
certain type s o f exchanges . Moreover , n o approve d buye r shoul d 
be force d t o pa y a  generall y inexpedien t ren t t o th e cultivato r 
for th e mer e transfe r o f ownership o f th e land . Societ y properl y 
has authorit y t o ta x awa y an y portio n o f ren t accruin g t o idl e 
land an d redistribut e i t t o th e buye r afte r deductin g a  minima l 
transfer fe e t o cover th e cost s of th e transaction . 

A seriou s complicatio n fo r th e deser t principl e i s occasione d 
by the fact tha t no person deserves the rents that accrue to his 
natural endowment s lik e talent s an d ambitions. 70 Again , thes e 
non-produced input s ar e incompatibl e wit h th e normativ e idea l 
of ou r imaginar y long-ru n competitiv e equilibriu m becaus e thei r 
owners enjo y permanen t bargainin g advantage s ove r th e res t o f 
us. Bu t undeserve d persona l endowment s ar e indispensabl e t o 
productive labo r i n al l sort s o f occupations , an d "ther e seem s t o 
be n o wa y t o discoun t fo r [the ] greate r goo d fortun e [o f th e 
better endowed]." 71 Evidently , ever y societ y face s a  dilemm a i n 
this context . O n th e on e hand , societ y ca n refus e t o assig n 
property right s i n talent s an d tr y t o redistribute th e product s o f 
talent o n th e basi s o f som e highe r equitabl e principl e lik e per -
fect equality . Bu t i n practic e thi s mor e o r les s substitute s som e 
higher egalitaria n standar d o f justice fo r th e principl e o f deser t 
altogether becaus e th e separat e contributio n o f talen t t o outpu t 
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cannot b e identified . O n th e othe r hand , societ y ca n assig n 
limited propert y right s i n talents , necessaril y o n th e basi s o f 
some principl e othe r tha n tha t o f desert , t o facilitat e sociall y 
approved labo r b y th e talented , the n tr y t o redistribut e tha t 
portion o f outpu t tha t i s du e t o talent . Bu t agai n th e separat e 
contribution o f talen t canno t b e identified , s o w e ar e mor e o r 
less lef t wit h ou r origina l propert y right s grounde d o n th e 
principle o f desert . 

Mill himsel f recognize s tha t a  principl e o f "sharin g th e remu -
neration equally , withou t regar d t o th e quantit y o f wor k don e 
by th e individua l .  . .  , appeals t o a  highe r standar d o f justice " 
than doe s th e principl e o f deser t associate d wit h privat e prop -
erty. Th e latte r principl e i s bette r adapte d t o th e prevailin g 
"selfish typ e o f character, " however , "an d unti l educatio n shal l 
have bee n entirel y regenerated , i s fa r mor e likel y t o prov e im -
mediately successful , tha n a n attemp t a t a higher ideal." 72 Equalit y 
of remuneratio n ma y wel l b e a  highe r principl e o f justice be -
cause i t "make s compensation " t o an y perso n wh o i s les s tal -
ented o r skille d throug h "n o faul t o f hi s own. " Bu t an y suc h 
principle require s a  corresponding sacrific e o f leisur e fro m th e 
more talente d suc h tha t thei r persona l satisfactio n i s generall y 
less tha n tha t o f th e les s talented. 73 Thi s inequalit y o f persona l 
satisfaction encourage s self-intereste d worker s wit h talen t t o b e 
unproductive an d t o fee l resentmen t a t wha t the y clai m t o b e 
society's robber y o f thei r persona l endowments . Indeed , give n 
different persona l skill s an d talents , equalit y o f remuneratio n 
will no t b e accepte d unles s talente d individual s lear n t o replac e 
their subjectiv e desire s fo r persona l consumptio n an d leisur e 
with highe r mora l desire s fo r equalit y o f results . 

If perfec t equalit y o f result s i s a n impossibl e standar d o f 
justice give n th e selfis h motivation s o f mos t individuals , the n 
the principl e o f deser t associate d wit h capitalis m i s th e bes t 
possible standard o f justice, eve n thoug h i t i s second-bes t whe n 
compared t o an y highe r mora l idea l no t currentl y feasible . 
Nevertheless, th e deser t principl e run s int o furthe r complica -
tions i f produce d input s lik e labo r an d capita l ar e temporaril y 
in fixed  suppl y fo r on e reaso n o r another . I n thi s short-ru n 
context, owner s o f som e type s o f labo r an d capita l (no t merel y 
land) ma y receiv e quasi-rent s i n additio n t o th e relevan t mar -
ginal valu e products . Fo r example , b y investin g i n a  particula r 
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type o f capita l goo d befor e hi s competitor s do , a  capitalist -
entrepreneur ma y receiv e quasi-rent s t o hi s type o f capita l unti l 
other investor s ca n increas e it s supply . Thes e quasi-rent s ar e 
usually interprete d t o b e exces s profits . Similarly , b y learnin g a 
particular typ e o f skil l befor e hi s competitor s do , a  worker -
entrepreneur ma y receiv e quasi-rent s t o hi s typ e o f labo r unti l 
other worker s ca n acquir e th e sam e skill . Suc h quasi-rent s ar e 
also properl y interprete d t o b e a  for m o f exces s profit s (t o 
human capita l investment) . Bu t d o worker s an d capitalist s de -
serve thes e quasi-rents ? D o producer s deserv e an y pur e profits , 
or losses , include d i n th e incom e fro m thei r ow n labo r an d 
saving? 

The answe r i s clearly i n th e negative . Accordin g t o th e prin -
ciple o f desert , remuneratio n mus t b e proportiona l t o exertion : 
producers deserv e competitiv e reward s equa l t o th e margina l 
value product s o f thei r labo r an d capital , provide d th e capita l i s 
produced b y thei r ow n labo r o r purchase d wit h saving s fro m 
the reward s t o thei r ow n labor . Quasi-rent s t o labo r an d capita l 
are no t deserve d becaus e th e sam e quantitie s o f labo r an d capi -
tal woul d exis t i n th e shor t ru n eve n withou t quasi-rents . Thes e 
excess profit s d o no t rewar d wor k o r saving , therefore , bu t 
something else . What tha t somethin g els e is, depends ver y muc h 
on ho w w e interpre t th e natur e o f th e economy . Conside r th e 
quasi-rent t o a  particula r typ e o f capita l good , fo r example . O n 
the on e hand , w e migh t emphasiz e tha t freedo m t o inves t pro -
motes long-ru n competitiv e efficienc y i n a  worl d o f ris k an d 
uncertainty: exces s profit s ar e temporaril y receive d b y any cap -
italist-entrepreneur wh o spot s a  mor e productiv e us e fo r tha t 
type o f capita l befor e othe r investor s do . An y quasi-ren t t o 
capital i s then interprete d t o be a  rewar d t o th e capitalist-entre -
preneur fo r promotin g efficien t resourc e allocation , a  reward , 
that is , for contributin g benefi t t o society. 74 O n th e othe r hand , 
we migh t emphasiz e instea d tha t privat e ownershi p o f capita l 
allows th e ric h t o dominat e th e poo r i n a  worl d o f persona l 
wealth inequality : exces s profit s ar e incom e transfer s tha t capi -
talist-entrepreneurs hav e th e powe r t o deman d indefinitel y fro m 
the res t o f society . A  quasi-ren t t o capita l i s no w see n t o b e a 
reward t o th e capitalist-entrepreneu r fo r domination , a  rewar d 
for inflictin g har m o n society. 75 Similarly , th e quasi-ren t t o a 
particular typ e o f labo r ca n b e give n tw o interpretations , eac h 
of which perhap s contain s som e par t o f th e truth . 
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Quasi-rents ar e no t deserve d bu t an y societ y mus t decid e 
whether o r no t t o permi t the m t o b e retaine d b y capitalist s an d 
workers. Consideration s o f economi c efficienc y rathe r tha n o f 
justice arguabl y suppor t a  genera l polic y o f laissez-faire : Pro -
ducers generall y shoul d b e give n permissio n t o retai n quasi -
rents wit h n o suggestio n tha t the y hav e a  mora l righ t t o d o so . 
As a practica l matter , o f course , quasi-rents ar e no t easil y distin -
guished fro m th e margina l valu e product s o f capita l an d labo r 
anyway. Bu t th e ke y argumen t i s one o f principle : laissez-fair e 
as a genera l rul e promote s efficienc y i f economic powe r i s mor e 
or les s widel y disperse d throug h th e assignmen t o f propert y 
rights grounde d o n desert . I n thi s regard , w e ma y recal l Olive r 
Williamson's argumen t tha t laissez-fair e generall y facilitate s th e 
development o f a  wid e variet y o f efficien t marke t an d non -
market institution s unde r ris k an d uncertainty , differen t insti -
tutions servin g t o minimiz e th e cost s o f differen t type s o f trans -
actions.76 Mil l to o claim s tha t laissez-fair e mus t b e th e genera l 
rule. I n hi s view , whe n conductin g a  privat e busines s o r enter -
ing int o a  persona l contract , "mos t person s tak e a  juste r an d 
more intelligen t vie w o f thei r ow n interest , an d o f th e mean s o f 
promoting it , than ca n eithe r b e prescribed t o them b y a genera l 
enactment o f th e legislature , o r pointe d ou t i n a  particula r cas e 
by a publi c functionary." 77 

Nevertheless, Mil l als o admit s a  rathe r larg e clas s o f excep -
tions t o th e genera l rul e o f laissez-faire . Governmen t interven -
tion ma y b e calle d fo r t o protec t a n indigen t o r incompeten t 
agent, t o voi d contract s i n perpetuity , t o regulat e large-scal e 
private enterprises , o r t o solv e "free-ride r problems, " amon g 
other things. 78 Indeed , governmen t interventio n i s called fo r t o 
promote efficienc y i n comple x moder n capita l markets . Th e 
stock marke t essentiall y vanishe s a t ou r long-ru n competitiv e 
equilibrium, fo r example , suggestin g tha t th e mos t efficien t stoc k 
brokerage industr y i s n o stoc k brokerag e industry . Bu t i n th e 
real world , activ e stoc k market s aris e becaus e "investmen t re -
sources simpl y d o no t flo w quickl y acros s firms  an d industrie s 
thereby equalizin g rea l rate s o f return." 79 Moreover , th e pres -
ent valu e o f a  company's expecte d exces s profi t strea m ca n b e a 
staggering sum . Fo r example , i f a  corporatio n i s forecas t t o 
receive exces s profit s o f $ 5 millio n pe r yea r indefinitely , the n 
the presen t valu e o f thes e profit s i s $5 0 millio n i f th e annua l 
rate o f interes t o n riskles s investment s i s 1 0 percent . Thi s pres -
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ent valu e i s i n principl e reflecte d i n th e stoc k valu e o f th e 
company. Fluctuation s i n interes t rate s o r i n th e company' s 
expected profi t strea m ca n generat e massiv e wealt h fo r a  fe w 
lucky stockholders . I n ou r example , i f th e interes t rat e fall s t o 5 
percent, the n th e presen t valu e o f th e sam e exces s profi t strea m 
increases t o $100 million , an instan t $5 0 millio n bonanz a fo r th e 
stockholders tha t ha s nothin g t o d o wit h th e deser t principle. 80 

Government measure s t o improv e th e efficienc y o f capita l mar -
kets ar e properl y beyon d th e scop e o f thi s chapter . Bu t mea -
sures migh t includ e ta x incentive s t o encourag e privat e man -
agers rapidl y t o reinves t thei r company' s retaine d earning s i n 
other higher-profi t firms  an d industrie s a s opportunitie s arise ; 
direct governmen t equit y investment s i n th e latte r wit h a  vie w 
to increasin g ne t publi c revenues ; an d virtua l confiscatio n o f al l 
personal capita l gain s above som e suitabl e threshol d level. 81 

Any discussio n o f th e deser t principl e woul d b e incomplet e 
without notin g tha t propert y right s i n gift s an d inheritance s 
canot b e justified o n thi s basis . This kin d o f propert y i s no t th e 
product o f labo r o r savin g by the beneficiary , excep t perhap s t o 
the exten t tha t famil y an d friend s ar e regarde d a s marke t in -
vestments. Moreover , a t leas t beyon d a  certai n scale , gift s an d 
inheritances ar e incompatibl e wit h th e normativ e idea l o f mor e 
or les s equa l bargainin g powe r implici t i n ou r imaginar y long -
run competitiv e model . Th e lega l term s an d condition s o f in -
heritance ar e thu s properl y a  matte r o f genera l expedienc e 
rather tha n o f mora l desert . A s Rowle y an d Peacoc k argue , 
Mill's proposal s i n thi s regar d continu e t o hav e appeal : "Th e 
appropriate solutio n .  . . (followin g Mill) , i s t o disallo w tota l 
inheritances (b y wil l an d b y gift s inter  vivos)  fro m al l source s b y 
any individua l in  excess  of strictl y specifie d amount s (wit h th e 
limit designe d t o eliminate th e idl e ric h a t eac h poin t o f death) , 
but t o allo w eac h individua l t o dispers e hi s wealt h privatel y t o 
chosen inheritor s a s long as this limi t i s not violated . Wealt h tha t 
is not s o dispersed migh t b e transferred t o suitable charities. 82 

Strictly speaking , th e principl e o f deser t prescribe s individua l 
rights t o ow n th e product s o f one' s ow n labo r an d saving , in -
cluding whateve r on e ca n ge t fo r th e product s i n a  trul y com -
petitive market . I f th e law s o f propert y ar e designe d i n con -
formity t o the deser t principle , then—abstractin g fo r a  momen t 
from exces s profit s an d inheritances—persona l wealt h inequal -
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ity i s du e onl y t o difference s i n persona l efforts , saving s rates , 
and talents . Thes e persona l difference s ar e largel y a  matte r o f 
voluntary choic e whe n individual s hav e equa l acces s t o educa -
tion an d job training . A t th e extreme , inequalit y o f talen t i s th e 
only inequalit y impose d b y nature . Differen t talents , thoug h 
undeserved, canno t justly "giv e umbrage " t o self-intereste d in -
dividuals capabl e o f wor k i n thi s context . An y capabl e perso n i s 
endowed wit h some  talents and—give n a n equa l opportunity — 
can mor e tha n mak e u p fo r an y relativ e lac k o f talen t b y work -
ing harde r an d savin g more . Admissibl e economi c inequalit y i s 
thereby rathe r narrowl y circumscribe d unde r an y just for m o f 
capitalism. "Nothin g i s imlied i n propert y bu t th e righ t o f eac h 
to hi s [o r her ] ow n faculties , t o wha t h e ca n produc e b y them , 
and t o whatever h e can ge t fo r the m i n a  fai r market." 83 

Rights to excess profit s (lan d rent s and quasi-rents ) an d inher -
itances ar e no t esentia l t o capitalis t justice . But , withi n limits , 
these sort s o f lega l right s ma y hav e t o be permitte d b y society a s 
a mean s o f promotin g long-ru n efficiency . Limit s ar e implici t i n 
the normativ e idea l o f ou r long-ru n competitiv e model : W e 
should no t depar t to o muc h fro m equa l bargainin g powe r an d 
the equalit y o f wealt h i t seems t o presuppose . Limite d propert y 
rights i n exces s profit s an d inheritance s exacerbat e th e proble m 
of inequality . Ye t th e adde d inequalit y i s no t properl y chargea -
ble t o th e principl e o f privat e propert y itself . Rather , th e extr a 
inequality i s permitte d onl y becaus e i t i s judged t o b e insepara -
ble fro m th e attainmen t o f efficienc y b y an y econom y whos e 
participants ar e motivate d primaril y b y self-interest . Neverthe -
less, luc k doe s pla y a  rol e alon g wit h deser t i n generatin g eco -
nomic inequalit y i n an y real-worl d capitalis t economy . A s Mil l 
summarizes: "Th e inequalitie s o f propert y whic h aris e fro m 
unequal industry , frugality , perseverance , talents , and  to  a cer-
tain extent  even  opportunities,  ar e inseparabl e fro m th e principl e 
of privat e property , an d i f we accept th e principle , we must bea r 
with thes e consequence s o f i t [emphasi s added]." 84 

Clearly, th e propert y right s associate d wit h capitalis t justic e 
safeguard an y person' s capacit y t o earn a  livin g fo r himsel f an d 
his dependent s b y mean s o f hi s ow n exertions . Correspondin g 
to an y producer' s propert y right s ar e dutie s hel d b y al l othe r 
persons t o refrai n fro m seizin g th e producer' s property . Th e 
system o f propert y right s an d dutie s secure s expectation s relat -
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ing t o th e productio n an d exchang e o f scarc e resources . Thi s 
security i s especially valuabl e whe n mos t member s o f societ y ar e 
primarily motivate d b y self-interest . N o perso n capabl e o f wor k 
can depen d o n th e voluntar y charit y o f others . A s Mil l says , 
"since th e huma n rac e ha s n o mean s o f enjoyabl e existence , o r 
of existenc e a t all , bu t wha t i t derive s fro m it s ow n labou r an d 
abstinence, ther e woul d b e n o groun d fo r complain t agains t 
society i f everyon e wh o wa s willin g t o underg o a  fai r shar e o f 
this labour an d abstinenc e could attai n a  fai r shar e of the fruits." 85 

The feelin g o f securit y afforde d b y propert y right s i s properl y 
part o f an y justification o f privat e property . Indeed , Mil l seem s 
to conside r securit y o f expectation s t o b e paramoun t i n hi s 
utilitarian justificatio n o f privat e property : " I d o not , indeed , 
quite agre e .  . . that, fro m th e utilitaria n poin t o f view , th e righ t 
of privat e ownershi p i s founded solel y o n th e motive s i t afford s 
to the increas e o f publi c wealth ; becaus e independentl y o f thos e 
motives, the feeling of  security of possessio n an d enjoyment , whic h 
could no t (i n th e state of advancement mankin d hav e yet  reached ) 
be ha d withou t privat e ownership , is  of the very greatest importance 
as an element  of human happiness."**6 

Evidently, propert y right s grounde d o n deser t d o no t appl y 
to anyon e wh o i s incapabl e o f productiv e labor . Anothe r sec -
ondary principl e o f justice i s required t o secur e subsistenc e fo r 
him. 

V 

Capitalist justice grounde d o n deser t ca n b e supplemente d b y a 
principle o f nee d tha t prescribe s welfar e right s t o an y indigen t 
person. N o one deserves his personal endowment s o r lack thereof . 
Even a  predominantl y selfis h societ y ca n recogniz e th e nee d t o 
compensate t o those disabled b y nature. Moreover , n o produce r 
deserves t o b e impoverishe d b y losse s suffere d o n hi s risk y an d 
uncertain investments . A n individua l willin g t o wor k ma y hav e 
invested mos t o f he r resource s i n acquirin g skill s that sh e ha s n o 
opportunity t o exercis e throug h n o faul t o f he r own . Eve n a 
predominantly selfis h societ y ca n recogniz e th e nee d temporar -
ily to suppor t he r whil e she acquire s marketabl e skills . 

Mill emphasizes tha t "th e clai m t o hel p .  . .  created b y destitu -
tion, i s on e o f th e stronges t whic h ca n exist" ; an d tha t "th e 
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certainty [o r security ] o f subsistenc e shoul d b e hel d ou t b y la w 
to th e destitut e .  . .  rathe r tha n .  . .  thei r relie f .  . . depen d o n 
voluntary charity." 87 Moreover , individua l right s "t o b e sup -
ported a t th e cos t o f othe r people " are grounde d o n a  principl e 
of need : "Apar t fro m an y metaphysica l consideration s respect -
ing th e foundation s o f moral s o r o f th e socia l union , i t wil l b e 
admitted t o b e righ t tha t huma n being s shoul d hel p on e an -
other; an d th e mor e so , i n proportio n t o th e urgenc y o f th e 
need: an d non e need s hel p s o urgentl y a s on e wh o i s starv -
ing."88 Strictl y speaking , welfar e right s shoul d no t b e hel d b y 
able-bodied person s unwillin g t o work . The y deserv e t o b e im -
poverished. Bu t governmen t canno t easil y distinguis h th e dis -
abled i n al l cases , an d mus t "ac t b y genera l rule. " A s a  result , 
welfare right s mus t b e assigned independentl y o f consideration s 
of desert : "Th e stat e .  . . cannot undertak e t o discriminat e be -
tween th e deservin g an d th e undeservin g indigent . .  . . Privat e 
charity [alone ] can mak e thes e distinctions." 89 

That governmen t mus t impartiall y assig n individua l welfar e 
rights create s obviou s incentiv e problem s i n an y societ y o f pre -
dominantly selfis h individual s unles s step s ar e take n t o ensur e 
that "th e conditio n o f thos e wh o ar e supporte d b y lega l charit y 
[is] kep t considerabl y les s desirabl e tha n th e conditio n o f thos e 
who find  suppor t fo r themselves." 90 A s Krous e an d McPherso n 
remark, Mill' s ow n approac h seem s extraordinaril y hars h b y 
modern standards . H e limit s welfar e right s t o som e minimu m 
level o f assistanc e neede d fo r bar e subsistence : "[T]h e adminis -
trators o f a  publi c fun d ough t no t t o be require d t o do mor e fo r 
anybody, tha n tha t minimu m whic h i s due eve n t o th e worst . I f 
they are , th e indulgenc e ver y speedil y become s th e rule." 91 

Moreover, h e recommend s exceptiona l lega l penaltie s agains t 
welfare recipient s t o encourag e the m t o suppor t themselve s b y 
their ow n labo r i f the y can . I n particular , welfar e recipient s 
would b e denie d th e franchis e a s wel l a s permissio n t o pro -
create, neithe r o f whic h Mil l regard s a s a mora l right. 92 

Mill's extrem e concer n t o safeguar d th e priorit y o f th e prin -
ciple o f deser t indicate s hi s commitmen t t o privat e propert y a s 
well a s hi s estimate o f th e predominantl y selfis h characte r o f hi s 
contemporary society . Perhap s th e sam e degre e o f concer n i s 
no longe r require d i n a  wealth y moder n societ y lik e th e Unite d 
States. I n an y case , the poin t i s that eve n a  predominantly selfis h 
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society ca n consistentl y recogniz e a  perfec t mora l dut y t o sup -
port peopl e incapabl e o f work . Th e dut y o f ever y wealth y pro -
ducer t o provid e subsistenc e fo r th e indigen t i s legally enforce d 
through th e ta x system , o f course , becaus e governmen t inter -
vention i s require d t o resolv e th e "free-ride r problem." 93 Wel -
fare relief , lik e polic e protection , become s anothe r generall y 
accepted functio n o f government . Indeed , give n tha t govern -
ment mus t hav e th e authorit y t o ta x producer s i f i t i s to exis t a t 
all, th e focu s o f attentio n shift s t o principle s o f jus t taxatio n 
under capitalism . I n thi s regard , Mil l generall y argue s fo r pro -
portional taxatio n o f al l earne d incom e abov e subsistenc e fro m 
labor an d saving , wit h sharpl y progressiv e taxatio n o f al l un -
earned incom e (gifts , inheritances , lan d rents , capital gains , an d 
the like) . Whateve r it s othe r merits , hi s argumen t seem s t o b e 
more o r les s fair i n terms o f the principle s o f deser t an d o f nee d 
since i t require s mor e o r les s equa l "sacrifices"—i n term s o f 
labor an d abstinence—fro m al l taxpayer s livin g abov e subsis -

VI 

My argument i s that capitalism i n its best form involve s propert y 
rights grounde d o n th e principl e tha t producer s deserv e th e 
fruits o f thei r labo r an d saving . A  capitalis t econom y ca n admi t 
welfare right s grounde d o n th e principl e tha t th e destitut e nee d 
help fro m th e wealth y wh o can affor d t o suppor t the m throug h 
an equitabl e ta x system . Right s t o libert y i n purel y privat e mat -
ters outsid e th e econom y ca n als o b e assigne d o n th e basi s o f 
Mill's principle o f liberty . Economi c inequalit y continue s t o exis t 
in thi s idea l contex t bu t i s largel y th e resul t o f voluntar y deci -
sions includin g work-leisur e choices , consumption-saving s deci -
sion, huma n capita l investmen t choice s an d s o on. Nevertheless , 
differences i n natura l talent s an d i n opportunitie s fo r exces s 
profit generat e mor e inequalit y tha n deser t alon e requires . Th e 
added inequalit y canno t justly "giv e umbrage" t o predominantl y 
self-interested individuals , however , provide d i t i s a  necessar y 
by-product o f th e pursui t o f long-ru n competitiv e efficiency . 

The pictur e tha t emerge s i s of a  mor e o r les s classless versio n 
of capitalis m wher e mos t ar e a t onc e worker s an d owner s o f 
capital. Commentator s sometime s sugges t tha t capitalis m im -

tence.94
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plies a  division o f societ y int o distinc t classe s of , say , productiv e 
workers an d idl e owner s o f capital . Indeed , Ala n Rya n goe s s o 
far a s t o clai m tha t "on e reasonabl e tes t fo r socialis m woul d b e 
the aspiratio n fo r a  classles s society/' 95 Bu t privat e ownershi p 
of capita l nee d no t resul t i n a  class-divide d society . Indeed , i f 
the law s o f propert y ar e mad e t o confor m t o th e principl e o f 
desert, the n labo r an d abstinenc e ar e require d t o accumulat e 
wealth, eve n thoug h opportunitie s t o collect limite d exces s prof -
its also obtain. Moreover , intergenerationa l transmissio n o f wealt h 
is subject t o sever e limitatio n becaus e inheritanc e right s ar e no t 
grounded i n deser t an d ar e n o necessar y par t o f privat e prop -
erty. Idl e owner s o f natura l resource s collec t n o reward s fro m 
mere possessio n an d ar e reduce d t o welfar e relie f unles s the y 
otherwise exer t themselves . I n short , wealt h inequalit y i s likel y 
to b e minimal . Individual s remai n a t libert y t o retir e fro m pro -
ductive labo r bu t wil l rarel y enjo y th e goo d fortun e t o combin e 
leisure wit h unusua l riches . 

Various economi c institution s ar e compatibl e wit h thes e idea l 
capitalist principles . The capita l stoc k o f a n enterpris e migh t b e 
owned b y it s employee s who—i n additio n t o receivin g salarie s 
in proportio n t o thei r type s o f labor—shar e an y profit s includ -
ing interest , and , wit h limite d liability , losse s i n proportio n t o 
their individua l investments . Alternatively , th e stoc k o f an y en -
terprise migh t b e owned , a t leas t i n part , b y worker s o f othe r 
firms, eac h worke r perhap s investin g i n a  numbe r o f privat e 
corporations.96 Th e importan t consideratio n i s that capita l own -
ership mus t b e relativel y diffus e i f no t mor e o r les s egalitaria n 
when th e distributio n o f propert y i s predominantl y governe d 
by th e deser t principle . Self-intereste d owner s o f capita l ar e le d 
to cooperat e a s partners . Otherwise , n o large-scal e productiv e 
activities, with associate d opportunitie s fo r profit , ca n b e under -
taken. 

As Mil l argues , a  cooperative versio n o f capitalis m carrie s fa r 
more appea l tha n th e mor e familia r version s tha t ar e plague d 
by inequalit y an d clas s hostility : "[T]h e industria l econom y whic h 
divides societ y absolutel y int o tw o portions , th e payer s o f wage s 
and th e receiver s o f the m . . . i s neithe r fit  for , no r capabl e of , 
indefinite duration : an d th e possibilit y o f changin g thi s syste m 
for on e o f combinatio n withou t dependence , an d unit y o f inter -
est instea d o f organize d hostility , depend s altogethe r upo n th e 
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future development s o f th e partnershi p principle." 97 Indeed , 
he hold s ou t th e hop e tha t cooperatio n migh t eventuall y brin g 
about "th e mora l revolutio n i n society " require d fo r socialism . 
He remark s tha t a  decentralize d versio n o f socialis m involvin g 
self-governing enterprise s "woul d b e th e neares t approac h t o 
social justice , an d th e mos t beneficia l orderin g o f industria l 
affairs fo r th e universa l good , whic h i t i s possibl e a t presen t t o 
foresee."98 Th e employee s o f th e enterpris e woul d hav e equa l 
voices i n it s governmen t an d equa l claim s t o profits. 99 Bu t Mil l 
also emphasize s tha t th e highe r mora l idea l underlyin g social -
ism i s no t ye t feasible . Give n tha t societ y consist s o f predomi -
nantly self-intereste d individuals , a  situatio n likel y t o persis t 
"for a  considerable lengt h o f time, " most person s simpl y wil l no t 
accept equa l profit-sharin g wit h coworker s wh o brin g les s capi -
tal and/o r talent s an d skill s to the enterprise. 100 

The cooperativ e capitalis t idea l provide s a  benchmar k t o guid e 
the refor m o f actua l "mixe d economies " lik e th e U.S . I n partic -
ular, th e patter n o f inequalit y i n Americ a i s unjustifie d fro m 
this idea l capitalis t perspective . Suitabl e refor m o f propert y i n 
accord wit h th e deser t principl e woul d radicall y redistribut e 
personal wealt h withi n a  generatio n o r two . Gift s an d inheri -
tances abov e som e minimu m leve l shoul d b e subjec t t o sharpl y 
progressive taxatio n a s shoul d rent s accruin g t o uncultivate d 
land, particularl y i n urban areas , and t o other natura l resources . 
Virtual confiscatio n o f persona l capita l gain s abov e som e mini -
mum leve l als o seem s defensibl e a s a n imperfec t wa y o f gettin g 
at unearne d quasi-rent s a s wel l a s perhap s ren t t o talents. 101 A 
program o f thes e an d othe r measures , particularl y educatio n 
and job training , coul d eventuall y abolis h undu e concentratio n 
of persona l wealt h an d inequalit y o f economi c opportunities . 
But thi s progra m woul d requir e a t leas t a  generation t o hav e it s 
effect. Give n th e overridin g significanc e o f securit y o f expecta -
tions fo r an y justification o f propert y rights , reform o f propert y 
would b e self-defeatin g i f th e refor m itsel f destroye d security . 
Society mus t respec t existin g individua l title s t o uncultivate d 
land an d othe r natura l resource s a s wel l a s title s t o propert y 
already receive d a s gifts , inheritances , o r capita l gains. 102 I f an y 
existing title s ar e t o be abrogated , the n fai r compensatio n mus t 
be pai d b y th e taxpaye r t o th e forme r owners . Thi s jus t com -
pensation requiremen t defeat s an y possibilit y o f significan t wealt h 
redistribution withi n a  generation. 103 
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The possibilit y o f capitalis t justice seem s t o hav e alway s bee n 
taken seriousl y b y mos t American s an d ma y eve n b e par t o f 
some loosel y define d "America n Creed. " I  hav e trie d t o clarif y 
the natur e o f capitalis t justice an d t o sho w tha t it s achievemen t 
would requir e a  radica l attac k agains t th e patter n o f inequalit y 
in today' s America . M y argument ma y seem paradoxica l t o bot h 
defenders an d critic s o f capitalism , includin g thos e wh o se e a n 
inherent contradictio n betwee n capitalis m an d democracy . Bu t 
the clai m tha t democrati c equalit y an d privat e propert y ar e 
necessarily a t odd s i s itsel f problematic , a s mos t American s ap -
parently believe . Th e deser t principl e justifying capitalis m en -
courages a  diffusio n o f wealt h tha t dovetail s nicel y wit h th e 
democratic principl e justifying a  more o r les s equal opportunit y 
for ever y citize n t o participat e effectivel y i n th e politica l system . 
Indeed, Thoma s Jefferson capture s thi s aspect o f th e America n 
Creed whe n i n hi s Firs t Inaugura l Addres s h e remark s tha t th e 
popular happines s require s a  democratic governmen t protectiv e 
of propert y right s grounde d o n desert : "[T]h e su m o f goo d 
government [is ] a  wis e an d fruga l government , whic h shal l re -
strain me n fro m injurin g on e another , shal l leav e the m other -
wise fre e t o regulat e thei r ow n pursuit s o f industr y an d im -
provements, an d shal l no t tak e fro m th e mout h o f labo r th e 
bread i t has earned." 1(M 
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JUSTICE AN D 
THE MARKE T DOMAI N 

MARGARET JANE RADI N 

1. INTRODUCTION : T H E METAPHO R O F TH E WAL L 

It ha s bee n traditiona l t o vie w som e aspect s o f socia l lif e a s 
inappropriate fo r th e market . W e spea k o f a  metaphorica l wal l 
between th e marke t an d othe r realm s o f socia l life , muc h a s w e 
speak o f a  wal l betwee n churc h an d state . There i s a traditiona l 
understanding tha t importan t politica l activities , like voting , ar e 
on th e nonmarke t sid e o f th e wall . There i s also an understand -
ing tha t certai n specia l kind s o f interaction s betwee n person s 
are o n th e nonmarke t sid e o f th e wall—tha t is , ar e morall y 
required t o b e kep t there—eve n i f some peopl e desir e t o "mar -
ketize" them . I t i s thi s latte r understandin g tha t I  wis h t o ex -
plore an d questio n here . Doe s justice requir e tha t w e delineat e 
and protec t a  nonmarke t domain ? I n general , ho w migh t a 
theory o f socia l justic e tak e int o accoun t th e questio n o f th e 
domain o f th e market ? 

A traditiona l libera l vie w i s tha t th e marke t appropriatel y 
encompasses mos t desire d transaction s betwee n people , wit h a 
few specia l exceptions . Those fe w exceptions—for example , th e 
way w e acquir e a  spous e o r a  child—ar e morall y an d legall y 
protected fro m th e market . I  want t o suggest tha t the traditiona l 
view i s wrong i n grantin g to o muc h groun d t o th e market . Th e 
metaphor o f a  wal l betwee n a  marke t an d nonmarke t real m i s 
inapposite becaus e i t wrongl y suggest s a  larg e real m o f pur e 
free-market transaction s t o whic h specia l kind s o f persona l in -
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teractions for m a  specia l exception . I t wrongl y suggest s tha t a 
laissez-faire marke t regim e i s prima faci e just. 

I shal l leav e asid e her e on e wa y tha t th e wal l metapho r i s 
evidently inapposite . T o thin k o f a  wal l betwee n politic s an d 
markets, an d als o a wall between specia l kind s o f persona l inter -
actions an d markets , obscure s th e fac t tha t the y ar e no t th e 
same kin d o f wall . Th e wal l betwee n certai n persona l interac -
tions an d market s i s thought t o ba r sale s only , wherea s th e wal l 
between politic s and market s i s thought t o wall off nonmonetar y 
transactions a s wel l a s sales . I n politica l election s w e ar e no t t o 
give other peopl e proxie s t o vote fo r us , whether the y pa y u s o r 
not; electe d official s ar e no t t o relinquis h thei r powe r t o anoth -
er's discretion , whethe r the y ar e bribe d o r not . I n nonmarke t 
personal transactions , lik e adoptio n o r orga n donation , b y con -
trast, givin g i s not prohibited . Indeed , fosterin g givin g ma y b e a 
reason fo r th e marke t ban . Thi s discrepanc y betwee n th e kind s 
of wall s a t leas t show s tha t th e wal l metapho r i s oversimplified . 
Nevertheless, I  do no t pursu e this , nor d o I  pursue th e proble m 
of ho w w e shoul d thin k abou t th e suppose d wal l betwee n poli -
tics an d th e market. 1 Instead , I  wan t t o pursu e th e debat e ove r 
nonmarket persona l interactions . Ho w shoul d w e conceive , fo r 
example, o f attempted sale s of huma n organs ? 

In orde r t o fram e thi s discussio n i t i s necessary t o notic e tha t 
there i s another wa y t o den y th e appositenes s o f th e wal l meta -
phor, an d tha t i s to sa y tha t i n principl e ther e i s no limi t t o th e 
market. Someon e wh o hold s thi s vie w think s o f th e marke t a s 
encompassing th e socia l world . Sh e think s no t onl y tha t socia l 
justice doe s no t requir e u s t o protec t a  nonmarke t domain , bu t 
also tha t socia l justic e require s a  universa l marke t structure . 
This i s th e approac h take n b y som e o f th e contemporar y theo -
rists wh o brin g economic s t o bea r o n politica l an d lega l theory . 
Hence, i t is possible to see an imaginar y battl e being waged . Th e 
traditional libera l view , assertin g tha t ther e mus t b e a  real m o f 
personal interaction s walle d of f fro m th e market , i s strivin g t o 
hold som e territor y agains t th e oncomin g force s o f economic s 
and th e notio n tha t everythin g i s grist fo r th e marke t mill . 

In m y view , both side s are wrong , an d s o is the battle . Instea d 
of tryin g t o defen d th e smal l piec e o f groun d representin g th e 
list o f specia l nonmarke t persona l interactions , i t woul d b e bet -
ter t o tr y t o reclai m fo r peacefu l co-existenc e som e o f th e terri -
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tory th e traditiona l libera l vie w concede s t o th e market . Th e 
traditional libera l vie w i s wron g becaus e i t assume s tha t no t 
much i s on th e nonmarke t sid e o f th e wall , an d th e battl e line s 
prevent u s fro m appreciatin g th e nonmarke t aspect s of man y o f 
our marke t relations . The y preven t u s fro m seein g fragment s 
of a  nonmarke t socia l orde r embedde d o r laten t i n th e marke t 
society. The y preven t u s fro m thinkin g abou t socia l justice i n 
terms o f fosterin g thi s laten t co-existen t nonmarke t order . 

II. UNIVERSA L COMMODIFICATIO N VS . TH E WAL L 

A. The  Market  as  Methodological Archetype 
Let u s firs t conside r a  sketc h o f a n archetyp e representin g th e 
economic view , an d the n conside r th e reason s give n b y it s op -
ponents fo r wallin g of f a  fe w specia l thing s fro m th e market . 
Some law-and-economic s theorist s ca n b e understoo d t o en -
dorse a  methodologica l archetyp e tha t i s sometimes referre d t o 
as market-imperialism, bu t whic h I  prefe r t o cal l universa l com -
modification. Unde r universa l commodification , al l thing s de -
sired o r value d — from persona l attribute s t o goo d governmen t 
—are good s o r commodities. 2 Commodities ar e usuall y picture d 
as object s separat e fro m th e sel f an d socia l relations . Hence , 
universal commodificatio n i s a for m o f objectification . I t assimi -
lates persona l attributes , relations , an d desire d state s o f affair s 
to th e real m o f objects . Universa l commodificatio n implie s tha t 
all thing s ca n an d shoul d b e separabl e fro m person s an d ex -
changed throug h th e fre e market , wheneve r som e peopl e ar e 
willing to sel l and other s ar e willin g to buy. All human attribute s 
are conceive d o f a s possession s bearin g a  valu e characterizabl e 
in mone y terms , an d al l huma n interaction s ar e conceive d a s 
exchanges understandabl e i n term s o f gain s fro m trade . 

The languag e i n whic h thi s conceptua l schem e i s couche d i s 
the rhetori c o f th e market . Unde r universa l commodification , 
the huma n univers e o f socia l interactio n — from governmen t t o 
love an d sexuality—i s conceive d an d describe d i n th e rhetori c 
of tradin g object s fo r money . Hobbe s conceive d o f th e valu e o f 
a perso n i n marke t rhetoric : "th e Value  or WORT H o f a  man, i s 
as o f al l othe r things , hi s Price ; tha t i s to say , s o muc h a s woul d 
be give n fo r th e us e o f hi s Power." 3 I n Hobbes' s conception , 
everything abou t a  perso n tha t other s need , desire , o r valu e i s a 
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possession tha t i s priced . Th e Hobbesia n perso n fits  int o th e 
archetype o f universa l commodification . Th e Hobbesia n con -
ception o f th e politica l orde r likewis e conceive s o f politic s i n 
market rhetoric . Moder n Hobbesian s vie w politica l activit y a s 
fully describabl e i n term s o f "ren t seeking " b y thos e wh o ca n 
achieve monetary gai n fro m th e capture o f portion s of Leviathan' s 
power.4 

The metho d o f justifying action s an d state s o f affair s unde r 
universal commodificatio n i s monetary cost-benefi t analysis . Fo r 
whatever w e d o no t normall y bu y an d sell , universa l commodi -
fication use s monetar y cost-benefi t analysi s eithe r t o justify o r 
criticize th e anomaly . Thus , i n th e universa l commodificatio n 
methodology, th e onl y exception s t o the rul e o f laissez-fair e ar e 
for situation s i n whic h laissez-fair e canno t arriv e a t a n efficien t 
result. These ar e th e situation s calle d marke t failure. 5 

For on e wh o i s willing t o conceiv e o f everythin g (cornea s fo r 
transplant, sexuality , babie s fo r adoption ) i n marke t rhetoric , 
the onl y explanatio n fo r wh y som e thing s migh t b e hel d ou t o f 
the marke t i s market failure : fre e rider s an d holdouts , adminis -
trative costs , informatio n costs , and s o on . Judge Richar d Posner , 
for example , apparentl y view s a  ba n o n sellin g onesel f int o 
slavery a s justified b y informatio n costs. 6 Findin g n o apparen t 
market failure s tha t woul d sugges t noncommodificatio n o f chil -
dren, h e suggest s tha t a  fre e marke t i n babie s woul d b e a  goo d 
idea.7 

B. Three  Attempts to  Maintain the  Wall 
Those wh o advocat e th e traditiona l wal l t o clai m a  fe w thing s 
for a  domain tha t i s in principl e of f limit s t o the marke t rel y o n 
reasons othe r tha n marke t failure . Thre e prevalen t kind s o f 
arguments ar e deploye d i n tryin g t o kee p something—babies , 
blood, kidneys—o n th e nonmarke t sid e o f a  metaphorica l wall . 
The first  i s an argumen t base d upo n th e degradatio n an d inva -
sion o f personhoo d occasione d b y allowing sales . The secon d i s 
an argumen t base d upo n creatin g o r preservin g opportunitie s 
for altruism . Th e thir d i s a slippery slop e argumen t tha t I  call a 
domino theory , claiming tha t t o allow sale s for som e peopl e wh o 
choose the m wil l foreclos e nonmarke t sharin g fo r thos e wh o 
don't choos e th e marke t regime . As we shall see , the second an d 
third argument s ar e related , becaus e th e argumen t base d upo n 
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opportunities fo r altruis m assume s th e domin o theor y i s true . 
But th e tw o argument s ar e no t coextensive , for , a s w e shal l see , 
the domin o theor y i s als o applie d t o case s tha t d o no t fi t th e 
argument abou t altruism . 

I shal l argue tha t thes e argument s ar e to o genera l fo r th e tas k 
they hav e bee n pu t to , tha t is , to sho w tha t universa l commodi -
fication i s wron g becaus e ther e mus t remai n certai n specifi c 
pockets o f nonmarke t socia l interactions . Instead , the y see m t o 
point towar d a  mor e generalize d nonmarke t perspective . Tha t 
is, thes e argument s hav e bee n aime d a t shorin g u p a  wal l be -
tween th e marke t an d nonmarke t domains , bu t i n fac t the y 
undermine th e wal l metaphor . Thes e argument s fai l t o captur e 
what i s wrong abou t universa l commodification . 

Personhood prophylaxis. Th e firs t stran d o f argumen t i s ofte n 
thought o f i n connection wit h orga n transplants , especially fro m 
living people . Th e argumen t hold s tha t w e mus t preven t poo r 
people fro m bein g force d t o sel l thei r kidney s an d corneas . Th e 
general ide a i s tha t i t i s someho w degradin g t o b e sellin g of f 
one's bod y parts , an d tha t thi s i s a n injur y t o personhoo d tha t 
society shoul d prevent . Thu s I  characteriz e th e argumen t a s 
aimed a t personhoo d prophylaxis . I n thi s stran d o f argumen t i t 
is als o though t tha t i n som e sens e suc h sale s ar e th e resul t o f 
coercion an d d o no t represen t a  voluntar y ac t o n th e seller' s 
part. 

Of course , i t i s problemati c whethe r thi s kin d o f actio n tha t 
results fro m povert y shoul d coun t a s coerced . Doe s povert y 
"coerce" someon e int o sellin g a  kidney , o r doe s someone , be -
cause sh e i s poor, choos e t o sel l a  kidney? A  hard choic e i s not a 
non-choice. Bu t th e mai n proble m wit h th e personhoo d pro -
phylaxis for m o f argumen t i s that i t seems cruell y smug . Unde r 
what circumstance s d o peopl e nee d mone y badl y enoug h t o sel l 
a kidney ? Perhap s t o feed , clothe , an d hous e thei r children , o r 
to suppor t elderl y o r handicappe d relatives . I t ma y appea r t o 
observers tha t sellin g a  kidne y i s degrading, bu t i f thes e ar e th e 
circumstances, i t seem s mor e degradin g instea d t o hav e t o en -
dure th e stat e o f affair s tha t th e sal e wa s suppose d t o amelio -
rate.8 

Notwithstanding th e problem s wit h th e prophylaxi s argu -
ment a s i t stands, i t seems clearly t o harbo r a  compelling thought . 
There i s something goin g o n tha t trouble s u s with respec t t o th e 
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integrity o f th e perso n whe n w e observe someon e tryin g t o sel l 
off part s o f th e body . A s I  shal l argu e later , thi s suggest s tha t 
we thin k throug h mor e clearl y i n genera l ho w we can structur e 
society t o respec t persons , no t tha t w e tr y t o wal l of f a  fe w 
troublesome transactions . 

Preserving opportunities  for altruism.  Accordin g t o th e secon d 
strand o f argument , somethin g shoul d b e hel d of f th e marke t 
when permittin g sale s woul d foreclose , o r fai l t o create , oppor -
tunities fo r altruis m tha t ough t t o b e open . Wit h regar d t o 
human blood , fo r example , Richar d Titmus s claime d tha t altru -
ism i s encouraged i f society permit s onl y donation , an d discour -
aged i f society permit s bot h gift s an d sales. 9 In th e Titmuss styl e 
of argument , altruis m i s encourage d b y donatio n rathe r tha n 
sale becaus e givin g i s thought t o be communitarian an d t o em-
phasize interdependence , wherea s marke t transaction s ar e 
thought t o b e individualisti c an d t o emphasiz e isolation . A  do-
nor's experienc e i n being responsibl e fo r savin g a  stranger's lif e 
is said t o brin g u s closer together , cemen t ou r community , i n a 
way tha t buyin g an d sellin g cannot. 10 Interdependenc e i s als o 
emphasized b y the possibilit y o f reciprocity . A  donor's sens e o f 
obligation toda y coul d b e partiall y founde d o n th e recognitio n 
that sh e migh t wel l nee d t o becom e a  recipien t tomorrow . A 
recipient's sens e o f gratitud e an d acknowledgmen t o f depen -
dence upo n others ' altruis m rathe r tha n upo n he r ow n wealt h 
creates solidarit y an d interdependence. 11 

According t o thi s argument , altruis m i s foreclose d i f bot h 
donations an d sale s ar e permitted . I f sale s ar e no t allowed , 
donations hav e n o marke t valu e an d remai n unmonetized . I f 
sales ar e allowed , the n eve n gift s hav e a  marke t equivalent . M y 
giving a pint of blood i s like giving $50 of my money. Accordin g 
to thi s argument , suc h monetizatio n discourage s giving . W e are 
more willin g to give health , perhap s lif e itself , t o strangers tha n 
we are to give them $5 0 of our money . 

Something lik e thi s argumen t ca n b e mad e fo r certai n case s 
of huma n orga n donation , a s well . Imagin e th e cas e o f grief -
stricken parent s bein g asked t o donate th e heart o f a brain-dea d 
child t o a newborn victi m of congenital hear t diseas e i n a distan t 
hospital. Th e ac t o f donatin g th e hear t ma y b e on e o f thos e 
distinctively huma n moment s o f terribl e glor y i n whic h on e 
gives u p a  significan t aspec t o f onesel f s o tha t other s ma y liv e 
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and flourish.  Th e parent s ar e bein g aske d t o giv e u p th e sym -
bolic integrity o f thei r chil d an d fac e immediatel y th e brut e fac t 
of death . 

But no w imagin e th e experienc e i f th e grievin g parent s kno w 
that th e marke t pric e o f heart s i s $50,000. Ther e seem s t o b e a 
sense tha t th e heroi c momen t no w canno t be , neithe r fo r the m 
to experienc e no r fo r u s t o observe , i n respec t an d perhap s 
recognition. I f th e parent s tak e th e money , the n th e mone y i s 
the reaso n fo r thei r action ; o r a t best , neithe r w e no r the y 
themselves wil l eve r kno w tha t th e mone y wa s no t th e reaso n 
for th e action . Bu t i f the y don' t tak e th e money , the n thei r ac t 
can see m lik e transferring "their " mone y t o someone else . I t ca n 
seem so , tha t is , i f th e domin o theor y i s true , an d onc e some -
thing i s monetized fo r som e i t i s monetized fo r all . 

If th e domin o theor y i s true , n o matte r wha t choic e th e par -
ents make , th e opportunit y fo r a  pur e ac t o f carin g i s fore -
closed. I  thin k man y peopl e woul d intuitivel y object , however , 
to th e domin o ide a tha t whateve r i s monetized fo r som e peopl e 
is necessaril y monetize d fo r themselve s a s well . A s I  shal l argu e 
later, thi s objection ha s a  deeper theoretica l basis . Fo r th e dom -
ino theor y t o hold , w e mus t "naturally " ten d t o commodify, an d 
this "natural " tendenc y seem s t o be merel y a  debatable ideolog -
ical postulate . 

A domino-styl e argumen t ca n als o b e mad e abou t adoption . 
People (sometimes ) giv e u p childre n i n pai n an d i n hop e tha t 
they wil l hav e a  bette r lif e elsewhere . Ther e i s a t leas t som e 
human glor y i n bein g abl e t o d o this . Perhap s i t disappear s i f 
the chil d bear s a  marke t value . I f mone y i s paid , i t woul d con -
taminate th e experienc e o f th e adoptiv e parent s a s wel l a s tha t 
of th e natura l parents , sinc e the y wil l b e aware tha t the y value d 
the child a s muc h a s a car, perhaps , bu t no t a s much a s a house . 
The adopte d chil d herself , i f sh e finds  ou t wha t pric e wa s pai d 
for her , ma y alway s wonde r whethe r a  highe r askin g pric e 
would hav e lef t he r withou t parents . Eve n i f th e natura l paren t 
doesn't accep t th e money , doesn' t tak e th e pric e tha t th e marke t 
will bear , perhap s knowledg e o f th e pric e coul d contaminat e 
the experience , makin g i t see m a s thoug h th e natura l paren t i s 
giving th e adoptin g paren t $10,00 0 ou t o f he r pocket . I n addi -
tion, i f children hav e a  marke t value , the n eve n parent s wh o d o 
not pu t thei r childre n u p fo r adoptio n wil l kno w wha t thei r 
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children ar e worth , an d ho w muc h mone y the y ar e losin g b y 
not doin g so . Al l childre n wil l als o kno w ho w muc h the y ar e 
worth an d ho w muc h thei r parent s ar e losin g b y keepin g them . 
We wil l al l kno w ho w muc h w e cos t ou r parents . W e wil l al l 
conceive o f ourselve s a s object s bearin g monetar y value . Bu t 
this worr y to o assume s th e domin o theor y i s true , whic h w e 
have ye t t o investigate . 

Although th e exampl e o f orga n donatio n involve d donatio n 
of a  child' s heart , i t seem s tha t th e argumen t abou t opportuni -
ties fo r altruis m als o fits  th e cas e o f donatio n o f one' s ow n 
organs, especiall y donatio n t o strangers . Bu t i t ma y no t fit  th e 
case o f donatio n t o one' s friend s an d relatives . Tha t depend s 
upon whethe r thi s situatio n ca n properl y b e describe d a s altru -
ism. Perhap s altruis m mean s givin g unselfishl y i n th e contex t o f 
a presuppositio n o f selfishness ; altruis m i s t o g o agains t one' s 
"natural" selfishness . Perhaps , a t an y rate , altruis m mean s thi s 
in th e contex t o f libera l individualism. 12 Tie s o f famil y an d 
friendship alread y overcom e one' s "natural" selfishness. So , per -
haps, action s expressin g thos e ties , althoug h unselfish , woul d 
not coun t a s altruistic , sinc e ther e i s no selfishnes s t o overcom e 
in doin g them . 

If we grant arguendo  the assumptio n tha t permittin g an y corn -
modification engender s a  domino effect , th e mai n proble m wit h 
the argumen t abou t opportunitie s fo r altruism , whic h I  thin k 
turns ou t i n th e en d t o b e a  virtue , i s tha t i t i s to o genera l t o 
carve ou t a  fe w exceptiona l kind s o f interaction s tha t mus t 
remain unmonetized . Suppos e w e gran t tha t opportunitie s fo r 
altruism mus t b e kep t open , mos t likel y becaus e w e thin k altru -
ism i s require d fo r prope r huma n flourishing  an d communit y 
cohesion. Still , ho w ar e w e suppose d t o kno w which , an d ho w 
many, opportunitie s mus t b e kep t open ? Wh y focu s o n blood , 
for example ? Man y (perhap s eve n most ) kind s o f wor k presen t 
opportunities fo r altruism—socia l worker , teacher , polic e offi -
cer, etc . 

Maybe thos e wh o mak e th e argumen t woul d cabi n i t b y sug -
gesting that , give n ou r pervasiv e "natural " selfishness , onl y thing s 
that ca n b e give n withou t specia l trainin g o r o n a  one-sho t basi s 
are practicabl e avenue s fo r altruis m i n th e marke t society . I t i s 
not quit e clea r wh y thi s shoul d b e so , however . Ca n w e no t sa y 
that peopl e ough t t o giv e thei r service s whe n the y can ? Bu t th e 
problem i s that w e cannot argu e tha t an y o f thes e service s mus t 
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remain completel y unmonetized . I f w e mus t inves t ou r capita l 
in learnin g skill s or developin g ou r talents , then w e must expec t 
(in a  marke t society ) t o b e pai d fo r the m onc e the y ar e devel -
oped, i n orde r t o suppl y ourselve s wit h thos e thing s w e nee d i n 
order t o kee p o n livin g an d working—food , shelter , an d s o on . 
If th e domin o effec t tha t i s implici t i n th e argumen t abou t 
opportunities fo r altruis m reall y doe s hold , the n al l suc h ser -
vices give n altruisticall y wil l i n fac t fee l lik e transferrin g mone y 
from donor s t o recipients , becaus e th e service s bea r a  marke t 
value. Altruis m require s nonmonetize d vehicles . 

Even acceptin g a  nee d t o find  gif t object s tha t mus t remai n 
completely unmonetized , i t stil l seem s tha t th e argumen t abou t 
opportunities fo r altruis m i s mor e genera l tha n it s proponent s 
have thought . Man y kind s o f gif t object s o r voluntee r service s 
that ca n b e give n o n a  one-sho t basi s an d d o no t requir e muc h 
special trainin g migh t stil l fit  th e argument : gift s o f ol d clothe s 
or books ; service s lik e readin g t o blin d people , bein g a  subjec t 
for experimentation , drivin g voter s t o th e polls , census-taking , 
and s o on . Wh y d o w e no t thin k o f keepin g thes e thing s com -
pletely unmonetized ? Mayb e thos e wh o mak e th e argumen t 
about opportunitie s fo r altruis m woul d furthe r tr y t o cabin i t by 
suggesting that , i n additio n t o being thing s tha t ca n b e give n o n 
a one-sho t basis , th e thing s tha t mus t b e kep t unmonetize d ar e 
extremely important , perhap s meanin g th e differenc e betwee n 
life o r death , t o th e recipient . Bu t suc h a n attemp t t o cabi n th e 
argument mus t fail , becaus e i t is unclear wh y the leve l o f impor -
tance shoul d matte r i n thi s way . Ther e seem s t o b e n o reaso n 
why w e must mak e altruis m dramati c i n orde r t o preserv e it . 

The domino  theory. The thir d stran d o f argument , th e domin o 
theory, hold s tha t ther e i s a slipper y slop e leadin g fro m tolera -
tion o f an y sale s (o f something ) t o a n exclusiv e marke t regim e 
(for tha t thing) . Althoug h i t i s a  necessar y suppositio n o f th e 
argument abou t opportunitie s fo r altruism , th e domin o theor y 
is mor e ofte n brough t u p i n connectio n wit h prostitutio n an d 
sale o f babies . Th e domin o theor y implicitl y make s tw o claims : 
first, a s a  backgroun d normativ e premise , tha t i t i s importan t 
for a  nonmarke t regim e t o exist ; an d second , a s a n empirica l 
premise, tha t a  nonmarket regim e canno t co-exis t wit h a  marke t 
regime. Th e marke t drive s ou t th e nonmarke t version , henc e 
the marke t regim e mus t b e banned . 

The domin o theor y cover s mor e tha n jus t th e territor y sup -
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posedly conduciv e t o altruism , sinc e thos e wh o argu e tha t sex -
uality mus t remai n nonmonetize d d o no t argu e tha t th e reaso n 
is s o tha t i t ma y b e altruisticall y given . Indeed , a s I  suggeste d 
earlier, i t seem s tha t th e concep t o f altruis m alread y presup -
poses more distance , remoteness , o r impersonalit y betwee n peo -
ple tha n w e wis h t o countenanc e i n ou r ideal s o f sexuality . 
Those wh o ar e agains t monetize d se x ar e probabl y agains t al -
truistic sex also . 

Preserving opportunitie s fo r altruis m doe s not , then , see m t o 
be th e mai n reaso n fo r assertin g tha t noncommercia l se x mus t 
remain possible . No r doe s i t seem t o be the mai n reaso n a t wor k 
in the inclinatio n t o ban bab y selling , although i t can pla y a part , 
as m y earlie r discussio n indicated . Rather , i t appear s tha t th e 
uncommodified versio n mus t remai n possibl e because commod -
ification someho w destroy s o r deepl y disfigure s th e possibl e 
value o f se x itsel f o r th e valu e o f th e bab y itself . 

With babie s thi s does no t seem difficul t t o understand. Super -
ficially, a t least , i t seem s t o fai l t o trea t childre n a s person s t o 
make the m al l realiz e tha t the y hav e a  definit e commercia l value , 
and tha t thi s i s al l thei r valu e amount s to , eve n i f thei r parent s 
did no t choos e t o sel l the m o r di d no t obtai n the m b y pur -
chase; ,3 th e domin o theor y assert s tha t thi s wil l b e th e resul t o f 
permitting sale s fo r thos e wh o choos e them . I s i t similarl y a n 
injury t o personhoo d t o commercializ e sex ? I f noncommercia l 
sex become s impossible , a s we are her e assuming , th e argumen t 
that th e answe r i s ye s assert s tha t w e shal l al l b e deprive d o f a 
significant for m o f huma n bondin g an d interrelation . I f disre -
spect fo r personhoo d ha s a n individualisti c flavor,  perhap s thi s 
would b e bette r pu t a s disrespec t fo r humanit y o r huma n rela -
tions. Unde r thi s analysis, noncommercial se x i s a component o f 
human flourishing,  lik e th e nee d fo r opportunitie s t o expres s 
altruism. Commercia l friendshi p i s a  contradictio n i n terms , a s 
is commercial love . I f opportunitie s fo r noncommercia l friend -
ship an d lov e wer e no t available , w e woul d no t b e human . Th e 
argument w e are reviewin g asks us t o see sexuality analogously . 

But le t u s finally  focu s o n th e domin o par t o f th e theory . I s i t 
the cas e tha t i f som e peopl e ar e allowe d t o sel l babie s o r sexua l 
services, thos e thing s wil l b e thereb y commercialize d fo r every -
one? The argumen t tha t th e answer i s yes assumes tha t onc e th e 
fact o f marke t valu e enter s ou r discourse , i t mus t b e presen t in , 
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and dominate , ever y transaction . Th e fac t o f pricin g bring s wit h 
it th e conceptua l schem e o f commodification . W e canno t kno w 
the pric e o f somethin g an d kno w a t th e sam e tim e tha t i t i s 
priceless. Onc e somethin g ha s a  price , mone y mus t b e a  par t o f 
the interaction , an d th e reaso n o r explanatio n fo r th e interac -
tion, whe n tha t somethin g change s hands . A  sal e canno t simul -
taneously b e a  gift . I f ou r childre n kno w tha t th e goin g rat e o f 
babies i s $10,000 , the y wil l kno w tha t the y ar e wort h $10,000 . 
They wil l kno w tha t the y ar e wort h a s muc h a s an econom y car , 
but no t a s much a s a house. Worse, i f they kno w tha t th e marke t 
price o f "good " babie s i s $10,000 , wherea s th e pric e o f "me -
dium-grade" babie s i s only $8,000 , the y wil l b e anxiousl y com -
paring themselve s wit h th e "good " grad e o f chil d i n hope s tha t 
they measur e up . On e ca n fill  i n th e analogou s argumen t re -
garding sexuality . 

III. INCOMPLET E COMMODIFICATION : 
T H E METAPHO R O F COEXISTENC E 

A. Coexistence  of  Market and 
Nonmarket Interaction 

The domin o theor y assume s tha t we cannot both kno w th e pric e 
of somethin g an d kno w tha t i t i s priceless . W e canno t hav e a 
sale tha t i s also , an d "really, " a  gift . I s thi s assumptio n correct ? 
Or doe s i t gran t to o muc h t o universa l commodificatio n a t th e 
outset, b y assuming tha t thinkin g i n mone y term s i s what come s 
most "naturally " t o us ? Perhap s i t i s not tru e tha t a n interactio n 
cannot b e both a  sale and a  gif t a t the sam e time ; tha t w e canno t 
both kno w th e pric e o f something , an d kno w tha t i t i s unmone -
tizable o r priceless . Thi s kin d o f critiqu e o f th e domin o theor y 
would se e a  nonmarke t aspec t t o muc h o f th e market . I  shal l 
elaborate i t somewhat b y considering wor k an d ou r ideal s abou t 
work. 

Because thi s i s a marke t society , mos t peopl e mus t b e pai d fo r 
their wor k i f they ar e t o live , yet the kin d o f wor k w e all hop e t o 
have—I think—i s tha t whic h w e woul d d o anyway , withou t 
money, i f someho w b y othe r mean s ou r necessitie s o f lif e wer e 
taken car e of . Ou r ideal s abou t work—a t leas t fo r man y o f u s 
—do no t tur n o n capitalis t rationality . Wha t w e hop e t o ge t ou t 
of working i s not al l money, no r understandabl e i n mone y term s 



176 MARGARET JANE RADI N 

(unless th e archetyp e o f universa l commodificatio n describe s 
our conceptua l scheme) . 

Inspired b y Hanna h Arendt , I  thin k i t i s helpfu l her e t o 
introduce a  distinction betwee n wor k an d labor , thoug h i t i s no t 
the sam e on e sh e ha d i n mind. 14 I t i s possibl e t o thin k o f wor k 
as always containing a  noncommodified huma n element ; an d t o 
think o f th e full y commodifie d versio n a s labor . 1  think w e ca n 
understand th e differenc e betwee n workin g an d laborin g th e 
way w e understan d th e differenc e betwee n playin g note s an d 
playing music . Laborer s pla y notes , worker s pla y th e music . 
Laborers ar e sellers ; full y motivate d b y money , exhaustin g th e 
value o f thei r activit y i n th e measur e o f it s exchange value , an d 
understanding thei r labo r a s separat e fro m thei r rea l live s an d 
selves. Workers tak e money, bu t ar e also at the same tim e givers . 
Money doe s no t full y motivat e the m t o work , no r doe s i t ex -
haust th e valu e o f thei r activity . Wor k i s understoo d no t a s 
separate fro m lif e an d self , bu t rathe r a s a  par t o f th e worker , 
and indee d constitutiv e o f her . No r i s work understoo d a s sepa -
rate fro m relation s wit h othe r people . 

Many teacher s an d scholar s identif y thi s wa y with thei r work . 
So, o f course , d o man y performers , artists , an d writers ; an d 
editors an d publishers . S o d o man y doctors , an d nurses , an d 
people wh o car e fo r children , th e elderly , th e retarded , th e 
handicapped; an d peopl e wh o counse l students , o r marrie d 
couples, o r thos e wh o hav e troubl e wit h drug s o r alcohol . Fire -
fighters, paramedics , an d la w enforcement officer s ca n d o thei r 
work a s givers t o others whil e being paid . So can militar y peopl e 
and judges . Certainl y tha t i s wha t w e hop e fo r fro m politica l 
officials. 

The nonmarke t aspec t t o wor k i s no t limite d t o th e arts , 
public servants , teaching , an d th e helpin g professions . (Eve n i f 
it were, i t would b e significant enoug h t o recognize tha t s o man y 
activities ca n b e i n th e marke t bu t no t o f it. ) The concep t o f th e 
personal touc h i n one' s work , o f doin g a  goo d job fo r th e sak e 
of prid e i n one' s work , an d fo r th e sak e of th e use r o r recipient , 
and fo r th e sak e o f one' s communit y a s a  whole , i s intelligibl e 
for muc h o f th e marke t economy . Plumbers , housecleaners , 
carpenters, financial  advisers , an d clerk s ca n al l wor k wit h per -
sonal car e fo r thos e wh o nee d thei r services . Thos e wh o sel l 
products ca n genuinel y car e abou t th e need s o f peopl e the y ar e 
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selling to . I t i s possible t o fix a  vacuum cleane r an d car e whethe r 
it works ; i t i s possibl e t o sel l shoe s an d car e whethe r the y fit . 
However mechanize d an d technologica l an d rationa l i s the mar -
ket society , i t i s stil l tru e tha t th e worke r w e conside r th e goo d 
worker i s working an d no t just laboring . 

These ar e prevalen t ideal s abou t work ; the y ar e see n playe d 
out i n practic e sometimes . I t i s true , o f course , tha t th e marke t 
also contain s grindin g assembly-lin e job s tha t hardl y anyon e 
could trea t a s human e work . Wit h fe w exception s thos e wh o 
labor a t thes e jobs do no t fee l tha t the y ar e livin g while working , 
but onl y d o th e labo r s o tha t the y ma y hav e som e tim e t o liv e 
during th e hour s the y ar e no t o n th e job. Bu t I  thin k thes e jobs 
run counte r t o deep-seate d ideal s abou t wor k base d upo n a 
pervasive conceptio n o f huma n flourishing ; I  thin k tha t basi -
cally we agree wit h Mar x tha t thi s i s inhumane commodificatio n 
of people. 15 

Many peopl e hav e th e sense , however , tha t thes e ideal s abou t 
work ar e declining . A s marke t rationalit y take s over , ther e i s 
less an d les s roo m fo r workin g wit h care . Man y kind s o f wor k 
are becomin g impersonal , som e say . (Healt h car e i s a  primar y 
example.) , 6 Wha t doe s i t mean t o say they ar e becomin g imper -
sonal? Tha t seem s t o b e simpl y t o say tha t marke t rhetori c full y 
characterizes th e proces s o f interactio n betwee n selle r an d buyer . 
This i s t o sa y tha t t o th e participant s i n th e interactio n th e 
services o r thing s ar e completel y commodified . Th e relatio n 
between health-car e provide r an d patient , fo r example , i s n o 
different fro m tha t betwee n th e proverbia l selle r an d buye r o f 
widgets. 

Putting i t thi s wa y suggest s tha t complet e noncommodifica -
tion—complete remova l fro m th e market—i s no t th e onl y al -
ternative t o complet e commodification . Incomplet e commodifi -
cation i s als o possible . Incomplet e commodificatio n describe s a 
situation i n whic h thing s ar e sol d bu t th e interactio n betwee n 
the participant s i n th e transactio n canno t b e full y o r perspic -
uously describe d a s th e sal e o f things . I f man y kind s o f sale s 
retain a  persona l aspec t eve n thoug h mone y change s hands , 
those interaction s ar e no t full y describe d a s sale s o f commodi -
ties. There i s an irreducibl y nonmarke t o r nonmonetize d aspec t 
of huma n interactio n goin g o n betwee n selle r an d recipient ; t o 
them th e thing s sol d ar e incompletel y commodified . Tha t ther e 
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should b e th e opportunit y fo r wor k t o b e persona l i n thi s sens e 
does see m t o be par t o f ou r conceptio n o f huma n flourishing — 
which i s wh y thos e wh o se e increasin g depersonalizatio n de -
plore it . Complet e commodificatio n o f work—pur e labor—doe s 
violence t o ou r notio n o f wha t i t i s t o b e a  well-develope d 
person. 

B. Incomplete  Commodification and the 
Ideals of  Personhood and Community 

Now i t ma y b e clea r wh y I  thin k i t give s u p th e bal l gam e t o 
argue tha t certai n specifi c item s (fo r example , blood ) mus t re -
main completel y noncommodifie d s o a s t o kee p ope n opportu -
nities fo r altruism , especiall y i f thos e wh o argu e thi s wa y hop e 
that thes e sporadi c opportunitie s ma y lea d th e wa y t o a  les s 
commodified society . Th e wa y t o a  les s commodifie d societ y i s 
to see and foste r th e nonmarke t aspec t o f muc h o f wha t w e bu y 
and sell , rathe r tha n t o erec t a  wal l t o kee p a  certain fe w thing s 
completely of f th e marke t an d abando n everythin g els e t o mar -
ket rationality . 

If socia l justic e woul d b e improve d b y a  les s commodifie d 
society, then , rathe r tha n wallin g of f a  fe w transaction s fro m 
the pur e fre e market , w e should see k t o deepen an d consolidat e 
the nonmarke t countercurrent s tha t cu t acros s th e market . On e 
way tha t w e alread y d o thi s t o som e exten t is , o f course , wit h 
regulation. A t least , tha t i s one wa y of interpretin g wha t regula -
tion means . Suc h a n interpretatio n woul d b e consisten t wit h 
prevalent critiques of liberal notions of the individual an d society . 

Liberal conception s o f personhoo d an d communit y (individ -
uality an d sociality ) hav e bee n criticize d fo r expressin g an d 
creating a n alienated , crassl y commercia l for m o f life. 17 Libera l 
personhood ha s seemed t o postulate a n abstract , isolate d subjec t 
radically separat e fro m a  worl d o f object s (an d othe r subjects) . 
Liberal socialit y ha s seeme d t o postulat e tha t th e whol e i s noth -
ing othe r tha n th e su m o f it s parts . I n thi s conceptio n o f social -
ity, communit y i s a n aggregat e o f self-intereste d individual s 
each strivin g fo r he r ow n autonomou s ends , an d cooperatio n i s 
normatively conceive d o f a s resultin g fro m a n n-perso n pris -
oner's dilemma. 18 I f w e accep t t o som e exten t th e criticism s 
leveled agains t th e libera l conception s o f personhoo d an d com -
munity, w e shal l conceiv e o f th e perso n a s mor e integrall y con -
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nected t o th e worl d o f thing s an d othe r people. 19 An d w e shal l 
conceive o f communit y a s crucially founde d o n huma n interde -
pendence, a s a network o f processe s and relation s tha t expresse s 
and create s valu e an d significanc e no t normativel y reducibl e t o 
an aggregat e o f self-containe d individuals . 

Incomplete commodificatio n a s an expressio n o f a  nonmarke t 
order co-existen t wit h a  market orde r ca n b e relate d t o this shif t 
in conceptio n o f th e ideal s o f personhoo d an d community . Th e 
kinds o f good s tha t deviat e mos t fro m laissez-fair e ar e thos e 
related t o huma n beings ' homes , work , food , environment , ed -
ucation, communication , health , bodil y integrity , sexuality , fam -
ily life , an d politica l life . Fo r thes e good s i t i s easiest t o se e tha t 
preservation an d fosterin g o f th e nonmarke t aspec t o f thei r 
provision an d us e i s relate d t o huma n flourishing  an d socia l 
justice—to personhoo d an d communit y a s reconceive d t o mee t 
the critiqu e o f liberalism . Onc e w e accept tha t pervasiv e incom -
plete commodification i s related t o appropriate ideal s of person -
hood an d community , i t i s clea r wh y th e argument s fo r piece -
meal noncommodificatio n o f specifi c item s are unsatisfactory . I t 
seems tha t th e value s o f personhoo d an d communit y requir e 
not tha t certai n specifi c exceptiona l thing s b e insulate d b y a wal l 
while everythin g els e i s governe d b y marke t forces ; rather , i t 
seems tha t th e value s o f personhoo d an d communit y perva -
sively interac t wit h th e marke t an d alte r man y good s fro m thei r 
pure free-marke t form . 

IV. SOM E RAMIFICATION S FO R A  THEOR Y O F JUSTIC E 

Now I  shal l offe r a  fe w reflection s o n ho w wha t I  hav e sai d s o 
far migh t bea r o n ho w w e thin k abou t justice. I  canno t offe r a 
theory o f socia l justice integratin g incomplet e commodificatio n 
and th e demis e o f th e wal l metaphor . Bu t I  thin k i t ma y b e 
useful, nevertheless , t o reflec t i n a  preliminar y wa y on ho w thi s 
view o f th e questio n o f th e marke t domai n woul d influenc e th e 
general for m o f a n appropriat e theor y o f socia l justice. 

A. Waller's  Liberal  Theory of Separation 
It shoul d b e clea r tha t i n m y vie w i t i s misguided t o conceive o f 
social justice i n term s o f erectin g an d maintainin g a  wal l sepa -
rating marke t fro m nonmarke t realms . Michae l Walzer' s theor y 
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of separatio n i s th e mos t distinguishe d exampl e o f th e spatia l 
metaphor I  believ e w e shoul d reject. 20 I n Walzer' s work , th e 
metaphor i s o f sphere s rathe r tha n walls . Nevertheless , w e ca n 
see i n hi s wor k th e concession s o f a  moder n libera l towar d 
universal commodification . 

Walzer posit s eleve n separat e "sphere s o f justice, " wit h th e 
market a s onl y on e o f them . Walzer' s separatio n thesi s i s tha t 
justice consist s i n comple x equality . B y thi s h e mean s tha t th e 
hierarchization tha t occur s i n eac h sphere—du e t o difference s 
in biologica l endowments , energy , an d luck—i s no t wron g s o 
long a s preeminence i n on e real m doe s no t spil l over , givin g th e 
top dog s i n on e real m automati c dominanc e i n others . I n othe r 
words, justice lie s in keepin g th e spheres separate . Thus , Walze r 
assumes tha t complet e commodificatio n i n a  larg e spher e i s 
prima faci e just.21 

In ligh t o f thi s separatio n thesis , on e o f Walzer' s primar y 
tasks, perhap s hi s mos t crucia l one , i s t o sho w ho w mone y an d 
power i n th e free-marke t spher e ca n indee d b e self-containe d 
in th e marke t realm . Otherwis e mone y an d powe r i n the marke t 
sphere spil l ove r an d giv e marke t to p dog s unjus t dominanc e i n 
the realm s o f education , fre e time , security , recognition , publi c 
office, an d politica l power . (Thus , Walze r accept s a  domin o 
theory: th e market , i f unchecked, wil l tend t o overstep it s bounds. ) 
In orde r t o sho w ho w th e marke t ma y b e contained , Walze r 
must first  tel l u s wher e th e marke t spher e (normatively ) end s 
and othe r realm s begin . Tha t is , h e mus t ma p th e limit s o f th e 
sphere. Thi s h e does no t satisfactoril y accomplish . 

Walzer's ter m fo r th e transformin g o f ever y socia l goo d int o 
a commodit y (whic h 1  have calle d universa l commodification ) i s 
"market imperialism." 22 Her e i s ho w h e pose s th e proble m o f 
market imperialis m an d propose s a  principle fo r containin g it : 

What i s at issu e no w i s the dominanc e o f mone y outsid e it s 
sphere, th e abilit y o f wealth y me n an d wome n t o trad e i n 
indulgences, purchas e stat e offices , corrup t th e courts , ex -
ercise politica l power . Commonl y enough , th e marke t ha s 
its occupie d territories , an d w e ca n thin k o f redistributio n 
as a  kin d o f mora l irredentism , a  proces s o f boundar y revi -
sion. Differen t principle s guid e th e proces s a t differen t 
points i n tim e an d space . Fo r m y immediat e purpose s th e 
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most importan t principl e ha s thi s (rough ) form : th e exer -
cise o f powe r belong s t o th e spher e o f politics , whil e wha t 
goes o n i n th e marke t shoul d a t leas t approximat e a n ex -
change betwee n equal s ( a fre e exchange). 23 

As a n attemp t t o delimi t a  marke t sphere , th e power/fre e 
exchange distinctio n i s no t useful . Tha t onl y fre e exchange s 
should b e allowe d i s n o mor e tha n th e negativ e libert y tha t 
"market imperialists " themselve s claim . A  contrac t mad e unde r 
duress i s not a  valid contract . 

Apparently Walze r want s u s t o understan d "free " expan -
sively, so tha t povert y b y itsel f ca n coun t a s coercion an d negat e 
free exchange . Perhap s Walze r just mean s t o argue tha t withou t 
welfare right s o r a  minimu m incom e o r standar d o f livin g w e 
cannot coun t an y exchang e a s free . Doe s h e mean , then , tha t 
selling t o poor peopl e i s an ac t of politica l powe r whil e sellin g t o 
middle-class peopl e i s a n appropriat e ac t i n th e marke t realm ? 
The concep t o f economi c coercio n seem s t o straddl e th e sup -
posed boundar y betwee n politic s (power ) an d th e marke t (fre e 
exchange), s o I  d o no t se e ho w Walze r ca n us e tha t concep t t o 
help dra w it. 24 

Walzer list s fourtee n type s o f thing s tha t ar e "blocke d ex -
changes" (of f limit s t o th e market) . On e o f the m i s "desperat e 
exchanges," b y whic h h e mean s exchange s i n th e labo r marke t 
that ar e motivate d b y poverty. 25 Thi s "blocked " categor y o f 
"desperate exchanges " raise s theoretica l problem s tha t ar e rele -
vant t o th e issue s surroundin g us e o f th e spatia l metaphor . 
Walzer use s thi s rubri c t o justify th e eight-hou r day , minimu m 
wage regulation , an d healt h an d safet y regulation . Abou t thi s 
Walzer comments , "Thi s i s a  restrain t o f marke t libert y fo r th e 
sake o f som e communa l conceptio n o f persona l liberty , a  reas -
sertion, a t lowe r level s of loss , of th e ba n o n slavery." 26 

It i s unclea r whethe r marke t libert y an d th e communa l con -
ception o f persona l libert y ar e synonymou s wit h negativ e an d 
positive liberty , respectively . I n general , i t i s no t clea r whethe r 
Walzer mean s t o rejec t th e ide a o f negativ e libert y a t all , and, i f 
so, t o wha t extent . Th e ideologica l forc e o f negativ e libert y 
tends t o pul l libera l separationis t view s lik e Walzer' s towar d 
universal commodification. 27 I t woul d b e helpfu l t o know , then , 
how Walze r woul d trea t th e libertaria n har d questio n tha t th e 
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idea o f "desperat e exchanges " doesn' t ge t to : ar e w e justified i n 
prohibiting someon e wh o reall y freel y choose s fo r reason s o f 
her ow n t o wor k lon g hour s i n dangerou s condition s fro m 
doing so ? Woul d Walze r sa y tha t thi s fre e choic e woul d b e a n 
exercise o f "marke t liberty, " bu t on e w e rejec t i n th e nam e o f 
"personal liberty" ? 

Perhaps Walze r mean s t o argue tha t th e choice i s not "liberty " 
at all , bu t coercion. 28 Perhap s h e woul d wan t t o sa y tha t th e 
argument abou t fre e choic e raise d b y th e notio n o f "marke t 
liberty" i s a  re d herring . W e shoul d no t preoccup y ourselve s 
with th e cas e o f some middle-class , well-off , sane , well-educate d 
person suddenl y takin g i t into he r head , full y cognizan t o f wha t 
she i s doing, t o subject hersel f t o hazardous wor k fo r lon g hour s 
at subsistenc e wages , becaus e thi s perso n an d thes e condition s 
just d o no t i n lif e confron t eac h other . Thos e wh o choos e t o sel l 
their labo r unde r thes e conditions—o r t o sel l thei r kidneys — 
are poo r an d oppressed . Bu t eve n i f w e thin k o f th e exchang e 
as coerced , an d no t usefull y characterize d a s a n exercis e o f 
liberty, w e ar e stil l lef t wit h th e proble m tha t t o th e desperat e 
person th e desperat e exchang e mus t hav e appeared bette r tha n 
her previou s straits , an d i n bannin g th e exchang e w e haven' t 
done anythin g abou t th e straits . Tha t i s th e sam e proble m w e 
noticed wit h th e libera l prophylacti c personhoo d argumen t I 
described earlier . I t seem s t o add insul t t o injur y t o ban desper -
ate exchange s b y deemin g the m coerce d b y terribl e circum -
stances, without changin g th e circumstances . 

Walzer's argumen t seem s unsatisfactor y becaus e th e distinc -
tion betwee n marke t libert y an d persona l libert y assume s th e 
divide Walze r want s t o us e i t t o delineate . Marke t libert y fo r 
Walzer characterize s th e permissibl e spher e o f commodificatio n 
and persona l libert y characterize s a  real m tha t i s off-limit s t o 
the market . I f we assume tha t i t is intuitively obvious or a  matte r 
of definitio n whic h kin d o f libert y a n asserte d transactio n be -
longs to , the n w e hav e solve d th e normativ e issu e o f th e limit s 
of th e market . Otherwise , a s I  thin k i s th e case , th e categorie s 
personal libert y an d marke t libert y mus t b e th e conclusion s o f a 
moral argumen t rathe r tha n th e basi s o f one . I n m y view , tha t 
moral argumen t wil l tur n o n ou r substantiv e commitment s t o a 
theory o f prope r huma n flourishing  withi n a  properl y consti -
tuted community . Als o i n m y view , thos e substantiv e commit -
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ments wil l lea d no t t o a  wall , bu t rathe r t o a  mor e generalize d 
modification o f th e marke t (commodity ) scheme . 

B. Incomplete  Commodification and the 
Form of a Theory  of Justice 

Now I  wis h t o explore whethe r w e can thin k mor e satisfactoril y 
about socia l justice an d th e marke t i f we abandon th e metapho r 
of walls  (an d spheres) . Befor e proceeding , i t wil l b e usefu l t o 
take not e o f prevalen t form s o f theorizin g abou t socia l justice . 
In on e kin d o f theorizing , w e concentrat e o n justic e fo r th e 
community a s a  whole . Thi s i s often conceptualize d i n term s o f 
distribution o f good s o r wealth . A  theor y o f justice i n thi s for m 
can (thoug h o f cours e i t nee d not ) coher e wit h a  universa l 
commodifying vie w o f th e socia l order . Fo r example , Rober t 
Nozick's unpatterne d entitlemen t theor y replicate s th e marke t 
in it s globa l relianc e o n entitlemen t (privat e property ) an d jus t 
transfer (fre e contract). 29 Hobbesia n theorie s likewis e conceiv e 
distributive justic e t o b e th e outcome s o f unfettere d marke t 
trades, wit h adjustment s fo r marke t failure s tha t mimi c wha t a 
free marke t woul d hav e achieved. 30 

In anothe r kin d o f theorizing , w e concentrate o n socia l justice 
as just desert s fo r individuals , o r respec t fo r personhood . Thi s 
kind o f theor y to o ca n b e capture d b y universa l commodifica -
tion; fo r example , whe n th e person' s desert s ar e conceive d o f a s 
negative freedo m t o buy and sel l al l things i n markets . Althoug h 
it woul d oversimplif y matter s t o attribut e suc h a  conceptio n t o 
Rawls, i t i s possibl e t o se e Rawls' s theor y a s tendin g i n thi s 
direction.31 Fo r Rawls , a  versio n o f negativ e libert y i s th e pri -
mary requiremen t o f socia l justice. Al l th e base s o f self-respec t 
necessary t o respec t person s ar e conceive d o f a s primar y "goods, " 
which a t leas t perpetuate s th e rhetori c o f fungibl e possession s 
and objectification . 

Whether w e ar e theorizin g abou t justice fo r th e communit y 
or fo r individuals , th e still-prevalen t libera l metapho r o f socia l 
contract seem s itsel f t o perpetuat e marke t rhetoric . Moder n 
contractualists d o no t alway s mea n th e languag e o f contrac t t o 
imply monetar y exchang e o r implici t monetizabilit y o f al l indi -
vidual an d socia l value. 32 Ye t contrac t i s a linchpi n o f universa l 
commodification, an d i n th e libera l traditio n th e contrac t meta -
phor mus t dra w it s powe r fro m th e normativ e powe r o f prom -
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ises to exchange commodities . I t i s hence possibl e t o see theorie s 
of justice tha t ar e couche d i n contrac t rhetori c a s tendin g towar d 
universal co m modification—reduction t o monetar y term s o f th e 
broader normativ e idea s o f socia l commitment , agreement , an d 
consensus. 

Positing th e propriet y o f pervasiv e coexistenc e o f marke t an d 
nonmarket aspect s t o huma n interaction s i s an alternativ e bot h 
to theorie s tha t impl y o r ca n b e understoo d t o countenanc e 
universal commodificatio n an d t o "wall" theories o f socia l justice 
like Walzer's . Incomplet e commodificatio n woul d b e reflecte d 
both i n a  theor y o f overal l distributiv e fairnes s an d a  theor y o f 
proper treatmen t o f individuals . Ke y principle s fo r bot h thes e 
aspects o f justic e i n suc h a n alternativ e theor y ar e tha t wh o 
should ge t wha t thing s o f valu e depend s upo n th e appropriat e 
relation betwee n person s an d things , an d betwee n person s an d 
other people . 

For example , i f w e accep t a s appropriat e a  clos e connectio n 
between person s an d thei r housing, 33 the n housin g shoul d b e 
socially provide d i n suc h a  way no t onl y tha t everyone ma y hav e 
the shelte r necessar y fo r physica l survival , bu t als o tha t every -
one ma y hav e th e continuit y o f residenc e (often ) necessar y fo r 
proper self-development . Housing , bot h rente d an d owned , i s 
appropriately incompletel y commodified : i t has specia l nonmar -
ket significanc e t o participant s i n marke t interaction s regardin g 
it, and i t is appropriately sociall y regulate d i n recognitio n o f th e 
propriety o f thi s self-investment . Thi s i s no t because , a s Walze r 
might hav e it , housin g belong s t o th e "sphere " o f securit y an d 
welfare, i n whic h distributio n shoul d b e accordin g t o th e prin -
ciple o f need , rathe r tha n t o th e "sphere " o f mone y an d com -
modities, i n whic h distributio n i s appropriately accordin g t o th e 
principle o f fre e exchange. 34 Rathe r i t i s because , althoug h w e 
value th e efficienc y o f th e market , a t th e sam e tim e housin g 
must b e incompletel y commodifie d i n recognitio n o f it s connec -
tion wit h personhood . 

Who get s wha t depend s upo n appropriat e relation s betwee n 
persons an d othe r people , an d no t jus t betwee n person s an d 
things. Peopl e engage d i n marke t interaction s ar e no t jus t ac -
quiring things , they ar e relatin g t o each other . A  theory o f socia l 
justice shoul d recogniz e tha t thes e interaction s ofte n ar e (an d 
ought t o b e abl e t o be ) value d fo r themselve s an d specifically , 
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and no t merel y instrumentall y an d fungibly . A s critics o f Rawl s 
(for example ) hav e ofte n noted, 35 man y kind s o f solidarit y an d 
interrelations betwee n peopl e ar e centra l t o ou r conceptio n o f 
human flourishin g an d henc e mus t no t b e exclude d fro m a 
theory o f socia l justice. 

C. Incomplete  Commodification and the 
Issue of  Nonideal Justice 

Once w e abando n th e wal l metaphor , doe s thi s mea n tha t al l 
things formerl y though t t o b e exceptiona l ca n b e treate d a s 
incompletely commodified , enablin g the m t o b e bough t an d 
sold? Tha t woul d b e frightenin g t o anyon e wh o accept s th e 
domino theory , fo r i t woul d mea n tha t incomplet e commodifi -
cation woul d necessaril y giv e wa y t o complete commodification . 
Yet i f personhoo d an d communit y ar e bette r fostere d b y gen -
eralized incomplet e commodificatio n tha n b y th e traditiona l wall , 
then perhap s eve n babies , sexuality , etc. , coul d b e bough t an d 
sold withou t bein g though t o f a s object s o r a s fungible . Bu t 
before w e conclud e tha t thi s i s correct , w e mus t addres s tw o 
further kind s o f questions . First , i n ou r nonidea l world , shoul d 
we credi t th e domin o theory , a t leas t fo r thing s importan t t o 
personhood, becaus e i t i s to o risk y no t to ? Second , eve n unde r 
ideal circumstances , ar e ther e som e thing s tha t jus t canno t b e 
commodified, eve n incompletely , consistentl y wit h ou r concep -
tions of personhoo d an d community ? 

The secon d questio n i s hard t o address fo r anyon e wh o thinks , 
as I  do, tha t ou r circumstances—ou r situatedness—matte r deepl y 
for ou r centra l normativ e conceptions . W e cannot jump outsid e 
our presen t worl d t o se e whethe r partia l commodificatio n (o f 
babies, fo r example ) woul d b e a  wron g i n itsel f i n som e othe r 
world. If  w e vie w th e questio n a s askin g u s t o focu s o n ou r 
ideals a s currentl y formulate d (an d not , s o t o speak , o n idea l 
ideals), then i t seems to me tha t w e cannot sa y tha t th e mer e fac t 
that mone y change s hand s i s a wrong , onc e tha t fac t i s divorce d 
from th e variou s ba d implication s o f commodification . 

But perhaps tha t i s a divorce w e cannot no w imagin e i n detail , 
much les s sociall y implement . I n ou r nonidea l world , th e mer e 
fact tha t mone y change s hand s migh t b e rightl y treate d a s hav -
ing ba d implications , o r a t leas t ba d possibilities , fo r som e espe -
cially sensitiv e case s like sale of babies . ( A sensitive cas e i s one i n 
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which complet e co m modification woul d destro y o r deepl y un -
dermine personhoo d o r communit y a s we conceive them. ) Thi s 
would b e t o answe r th e firs t questio n I  pose d abov e i n th e 
affirmative fo r suc h cases . Whethe r o r no t babie s could b e price d 
and ye t no t b e inappropriatel y commodifie d depend s o n ho w 
important noncommodificatio n o f peopl e i s an d ho w risk y i t 
might b e t o allo w buyin g an d sellin g give n ou r estimat e o f th e 
current stat e o f ou r tendencie s t o thin k i n term s o f commodifi -
cation. I t i s one thin g t o say tha t i n som e imagine d worl d t o sel l 
babies i s no t necessaril y t o commodif y the m unduly , an d an -
other thin g t o sa y tha t tha t i s so i n ou r world . I n othe r words , 
there i s stil l roo m fo r complet e noncommodificatio n o f som e 
special things , no t becaus e the y ar e t o b e walle d of f fro m a 
laissez-faire marke t realm , bu t rathe r becaus e i n ou r nonidea l 
world eve n partia l commodificatio n coul d lea d t o foreclosin g 
the nonmarke t conception s o f personhoo d an d community . 

The proble m bring s u p th e issu e o f non-idea l o r second-bes t 
(or perhap s just practical ) justice. There i s always a gap betwee n 
the ideal s w e ca n formulat e an d th e progres s w e ca n realize . 
Hence ther e i s always an ambiguit y abou t theorizin g abou t (an d 
seeking) justice: doe s justice refe r t o th e bes t genera l ideal s w e 
can formulate , o r doe s i t refe r t o a  theoretica l workin g ou t o f 
what change s woul d no w coun t a s socia l improvements ? T o 
avoid al l significan t harm s t o personhoo d an d communit y ma y 
be a n idea l o f justice; ye t i t ma y als o b e th e cas e tha t justice (a t 
least fo r her e an d now ) instea d mean s onl y tha t w e shoul d 
choose th e bes t alternativ e fro m amon g thos e availabl e t o us . I f 
that i s wha t justice means , the n whateve r harm s t o personhoo d 
and communit y ar e presen t i n th e bes t alternativ e canno t b e 
thought o f a s unjust, althoug h the y ma y come t o be unjus t whe n 
a bette r alternativ e become s available . 

D. Further  Implication  for Justice as 
Respect for Personhood 

Pursuing a  bit furthe r th e ide a tha t bot h th e overal l distributio n 
pattern an d individua l deser t depend upo n appropriat e connec -
tions betwee n person s an d thei r context s o f thing s an d othe r 
people, I  shal l commen t o n thre e kind s o f connection s betwee n 
what I  hav e sai d abou t th e consideration s counselin g rejectio n 
of th e wal l metaphor , an d th e notio n o f justice a s respec t fo r 
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personhood. Her e I  mea n t o discuss , first,  th e significanc e fo r 
social justice o f th e dilemm a create d whe n i t seem s w e canno t 
respect personhoo d b y choosin g eithe r th e marke t o r th e non -
market solutio n t o a  problem . Second , I  want t o not e th e signif -
icance of incomplete commodification , base d o n respec t fo r per -
sonhood an d th e fosterin g o f community , fo r th e justification o f 
regulation. Finally , I  wan t t o brin g u p th e ultimat e questio n o f 
market rhetoric : I s i t possibl e tha t i t i s unjus t t o thin k an d tal k 
about som e thing s i n th e discours e o f commodification ? 

The dilemma  of  commodification.  First, ther e i s th e observatio n 
that th e prophylacti c personhoo d argument—tha t peopl e shoul d 
not b e allowe d t o sel l thei r organs , etc. , becaus e tha t i s degrad -
ing to personhood—call s attentio n t o a more pervasiv e proble m 
of socia l justice. I f peopl e ar e s o desperat e fo r mone y tha t the y 
are tryin g t o sell things w e think canno t b e separated fro m the m 
without significan t injur y t o personhood , w e d o no t cur e th e 
desperation b y bannin g sales . No r d o w e avoi d th e injur y t o 
personhood. Perhap s th e desperatio n i s th e socia l proble m w e 
should b e looking at , rathe r tha n th e marke t ban . Perhap s wors e 
injury t o personhoo d i s suffere d fro m th e desperatio n tha t 
caused th e attemp t t o sel l a  kidne y o r corne a tha n woul d b e 
suffered fro m actuall y sellin g it . Th e would-b e seller s appar -
ently thin k so . Then justice i s not serve d b y a ban o n "desperat e 
exchanges." 

These consideration s chang e th e aren a o f argumen t fro m 
considerations o f appropriatenes s t o th e marke t t o explici t con -
siderations o f socia l justice. I f neithe r commodificatio n no r non -
commodification ca n pu t t o res t ou r disquie t abou t har m t o 
personhood i n conjunctio n wit h certai n specifi c kind s o f trans -
actions— if neithe r commodificatio n no r noncommodificatio n 
can satisf y ou r aspiration s fo r a  societ y exhibitin g equa l respec t 
for persons—the n w e mus t rethin k th e large r socia l contex t i n 
which thi s dilemm a i s embedded . W e mus t thin k abou t wealt h 
and powe r redistribution . 

In othe r words , sal e o f one' s bod y part s present s a  dilemm a 
because i t seem s w e canno t hono r ou r intuition s o f wha t i s 
required fo r societ y t o respec t personhood , eithe r b y permittin g 
sales o r b y bannin g them . I  a m suggestin g tha t th e dilemm a 
should b e treate d a s Wittgenstei n suggest s w e trea t philosophi -
cal questions : a s th e sympto m o f a n illness. 36 Th e dilemm a 
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throws int o relie f th e result s o f inequalitie s o f wealt h distribu -
tion, an d shoul d mak e u s conside r th e justice o f th e surround -
ing circumstances tha t creat e th e dilemma . 

One's bod y i s bound u p wit h one' s personhood , whic h i s wh y 
when organ s ar e donate d i t is a significant expressio n o f huma n 
interrelation. Bu t t o preserv e orga n donatio n a s an opportunit y 
for altruis m i s als o on e wa y o f keepin g fro m ou r vie w th e 
desperation o f poo r people . Hence , on e wh o think s socia l prog -
ress ca n b e brough t abou t b y forcin g unjus t condition s upo n 
our attentio n migh t agre e wit h th e universa l commodifie r tha t 
sales shoul d b e permitted . Th e progressiv e thinks , i n othe r 
words, tha t fello w feelin g i s better serve d b y permittin g sale s s o 
that th e spectacl e wil l awake n fello w feelin g i n th e res t o f us , t o 
eliminate poverty . Th e universa l commodifier , o n th e othe r 
hand, think s tha t eve n altruis m i s monetizable , and , i n case s 
where ther e ar e willin g buyer s an d willin g sellers , i t mus t b e 
worth les s tha n sales . This typ e o f allianc e betwee n th e fa r righ t 
and th e fa r lef t i s a sure sig n tha t somethin g i s incoherent abou t 
the middl e way. 37 

If i t appear s tha t w e canno t respec t personhoo d eithe r wit h 
commodification o r noncommodification , give n th e surround -
ing socia l circumstances , fo r exampl e wit h organ-selling , an d i f 
we agre e tha t thi s mean s w e ough t t o chang e th e surroundin g 
circumstances, w e are stil l face d wit h th e question o f whethe r o r 
not w e shoul d permi t commodificatio n whil e w e tr y t o d o that . 
If w e opt t o permi t sale s for thos e wh o choose, a s the libertaria n 
and radica l migh t bot h recommend , w e risk complet e commod -
ification—if th e domin o theor y correctl y predict s th e resultin g 
social consciousness , give n th e leve l o f commodificatio n alread y 
present. Complet e commodificatio n make s th e supposed goa l o f 
greater respec t fo r person s i n a  les s commodifie d futur e eve n 
less imaginable . Bu t perhap s thi s risk i s not a s bad a s the degra -
dation o f personhoo d an d reinforcemen t o f powerlessnes s 
brought abou t b y th e regim e o f enforce d noncommodification . 
Obviously, I  hav e n o hand y algorith m fo r makin g thi s deci -
sion.38 

Regulation and  community. A second connectio n betwee n justice 
and m y discussio n o f th e argument s surroundin g th e wal l met -
aphor i s th e questio n o f nonefficienc y justificatio n fo r regula -
tion—that is , socially mandated deviation s fro m th e laissez-fair e 
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market regim e fo r man y thing s tha t ar e bough t an d sold . I f 
everything i s appropriately full y commodifie d unles s efficienc y 
dictates otherwise , the n exception s fro m th e laissez-fair e regim e 
are justifie d onl y wher e th e marke t fo r som e reaso n canno t 
achieve efficien t outcomes . Thi s i n fac t i s th e positio n o f man y 
economists o n regulation . I t make s man y type s o f regulatio n 
(for example , residentia l ren t control ) difficul t t o justify; whe n 
these type s o f regulatio n ar e frequentl y impose d anywa y b y th e 
political order , the y ar e see n a s obvious examples o f selfish rent -
seeking b y powerfu l interes t groups . Bu t a s I  hav e argue d above , 
there i s another wa y t o vie w regulatio n o f man y thing s tha t ar e 
important t o huma n personhoo d an d community , an d tha t i s as 
incomplete commodification . I f w e stubbornl y intui t tha t thes e 
things tha t ar e ver y importan t t o huma n life , health , an d self -
and communit y developmen t ough t no t t o b e completel y mon -
etized, the n regulatio n tha t doe s no t (theoretically ) mee t a n 
efficiency tes t i s in principl e justified. The n th e respons e o f th e 
political orde r i n imposin g th e constraint s o n commodificatio n 
may b e see n a s a  good-fait h workin g ou t o f communit y values , 
so tha t person s an d th e communit y ma y properl y flourish , rathe r 
than interest-grou p rent-seeking . 

Can market  rhetoric be unjust? Th e thir d questio n tha t I  woul d 
like to rais e her e ha s to do wit h whethe r socia l justice (a s respec t 
for persons ) an d th e rhetori c o f universa l commodificatio n ar e 
connected. I  thin k tha t conceivin g o f politic s a s mer e rent -
seeking, an d essentia l huma n attribute s a s mer e scarc e com -
modities, expresse s an d foster s a  conception o f huma n flourish-
ing inferio r t o tha t expresse d an d fostere d b y a  discours e tha t 
recognizes personhoo d an d communit y a s essentiall y unmone -
tized an d no t fungible . Bu t i s i t unjus t t o thin k o f thes e aspect s 
of huma n lif e i n term s o f commodities ? Doe s Richar d Posne r 
act unjustl y i n tryin g t o convinc e u s tha t th e righ t wa y t o thin k 
of childre n i s as commodities, an d tha t th e righ t wa y t o thin k o f 
much tha t legislature s d o i s in term s o f rent-seeking? 39 

I want t o be especially tentativ e her e becaus e I  do no t suppos e 
I understan d th e connectio n betwee n justic e an d a  discours e 
that embodie s a n inferio r conceptio n o f huma n flourishing . A t 
present i t seems t o m e tha t thre e thing s can b e said abou t it . 

First, ther e i s a seriou s ris k o f erro r t o interest s importan t t o 
personhood an d community . Eve n i f the universa l commodifie r 
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thinks tha t thes e interest s ar e i n principl e monetizabl e an d 
tradeable, i t i s ver y eas y t o mak e mistake s i n one' s cost-benefi t 
analysis, an d i n particula r t o ignor e thes e "costs " tha t ar e diffi -
cult t o monetize . This patter n o f ignorin g "costs " to personhoo d 
and communit y ca n b e though t o f a s a  wrong , an d perhap s a s 
an injustice . 

Second, i n som e case s marke t rhetori c itsel f ca n b e viewe d a s 
an ac t injuriou s t o personhood . Thinkin g abou t childre n i n 
market rhetori c make s a  person' s uniquenes s int o a  fungibl e 
item o f exchange : Thi s seem s insultin g t o personhood , an d 
injurious t o personhoo d insofa r a s i t i s even partl y internalize d 
by the person s affected . Again , thi s i s a wrong, an d perhap s ca n 
be characterize d a s a n injustic e i n a n idea l theor y o f justic e 
having respec t fo r personhoo d a s a  centra l element . Eve n i n a 
nonideal theory , i t doe s no t see m plausibl e tha t countenancin g 
this kin d o f wron g i s our bes t alternative , al l things considered . 

Third (an d thi s ma y b e a  generalizatio n o f th e above) , i t ma y 
be tha t marke t rhetoric , th e discours e o f commodification , i n 
which al l thing s value d b y an d i n huma n being s ar e good s fo r 
sale, i s a  conceptua l schem e tha t keep s u s fro m becomin g well -
developed persons. 40 T o th e exten t th e rhetori c i s internalized , 
it alienate s u s fro m ou r tru e selve s a s persons ; or , t o pu t thi s 
another way , hamper s self-development . Fo r example , i f uni -
versal commodificatio n rhetori c wer e t o succee d i n creatin g in -
ternal perception s o f ourselve s a s laborer s rathe r tha n workers , 
or a s bearer s o f fungibl e commoditie s rathe r tha n persona l 
attributes, the n som e o f th e huma n potentia l include d i n ou r 
conception o f personhoo d woul d b e lost t o us. (Of course , i f thi s 
transformation wer e full y t o take place , perhap s w e would dro p 
the conceptio n o f personhoo d tha t count s thi s a s a  loss , an d 
substitute instea d a  commodifier conceptio n o f personhoo d tha t 
would no t recogniz e it. ) 

If ther e i s n o suc h thin g a s bette r o r wors e conception s o f 
human flourishing , an d therefor e n o suc h thin g a s bette r o r 
worse discourse s embodyin g them , the n ther e i s no proble m o f 
wrong o r injustic e pose d i n settin g u p suc h a  dissonance withi n 
the self ; th e dissonanc e i s at bes t a  psychologica l malaise . No r i s 
it wron g t o eliminat e th e dissonanc e b y convertin g u s com -
pletely t o a  commodifie d self-conception . Bu t i t seem s t o m e 
that i t must b e otherwise i f we do accep t tha t ther e ca n b e bette r 
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or wors e conceptions o f huma n flourishing,  an d bette r o r wors e 
discourse tha t create s an d expresse s them . I f w e accep t tha t 
universal marke t rhetori c i s a n inferio r discours e becaus e i t 
creates an d expresse s a  conception o f flourishin g inferio r t o on e 
that hold s tha t certai n aspect s o f personhoo d an d communit y 
must remai n unmonetize d an d no t fungible ; an d i f w e accep t 
that par t o f a  theor y o f socia l justic e i s tha t w e mus t trea t 
persons a s persons , o r a s person s deserve , o r wit h respec t fo r 
persons; the n i t seem s tha t i t i s a t leas t wron g t o commodif y 
everything i n rhetoric . I t seem s a t leas t ope n t o u s t o argue tha t 
this kin d o f wron g i s an injustic e fro m th e idea l poin t o f view , 
and perhap s fro m th e nonidea l poin t o f vie w i f i t doe s no t 
plausibly see m t o be our bes t availabl e alternative. 41 

V. CONCLUSIO N 

I woul d lik e t o leav e matter s her e fo r now , excep t t o poin t ou t 
that th e titl e o f thi s chapter , "Justic e an d th e Marke t Domain, " 
must no w b e take n a s a warning rathe r tha n a  prescription. Th e 
warning i s agains t tryin g t o construc t a  theor y o f justic e b y 
drawing ou t limit s or boundarie s o r a  wall—or even , in Walzer' s 
metaphor, a  sphere—aroun d a  free-marke t bailiwic k tha t i s 
laissez-faire i n principle . Instead , I  thin k tha t w e shoul d thin k 
about justic e i n term s o f a  nonmarke t perspectiv e tha t per -
meates man y o f ou r marke t interactions , a t leas t i n th e wa y w e 
think abou t the m ideally . A t th e sam e time , w e can recognize , I 
think, tha t thi s perspectiv e i s playe d ou t i n practic e t o som e 
extent i n larg e area s o f incomplet e commodification . I f I  a m 
right tha t thes e intuition s ca n b e relate d t o centra l ideal s o f 
personhood an d community , the n furthe r reflectio n o n person -
hood an d communit y shoul d yiel d a  bette r understandin g o f 
incomplete commodification , bot h o f it s role i n a  good theor y o f 
social justic e an d o f th e exten t t o whic h i t shoul d prevai l i n 
practice. 

NOTES 

1. I  am aware that this bifurcation o f the topic may assume a distinc-
tion that is problematic for the views I recommend. Our chosen regim e 
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for the transfer o f human organs may be just as political as voting. I  think 
that all this means, however, is that in pursuing the debate over nonmar -
ket persona l interaction s versu s th e market , I  am makin g a  star t o n th e 
debate over politic s versus the marke t a s well. 

2. Ther e ar e clearl y affinitie s betwee n th e connotation s o f th e ter m 
"commodity" a s I  us e it , an d Marx' s us e o f th e ter m "commodity " t o 
mean a  good trade d unde r laissez-fair e marke t circumstances . Fo r Mar x 
a commodity i s valued fo r it s exchange valu e (whic h w e now cal l marke t 
value) an d al l commoditie s ar e commensurat e wit h money , whic h h e 
called the universal equivalent. There are other ways of viewing the word 
commodity tha t antedat e th e adven t o f capitalis m an d th e notion s o f 
exchange value and laissez-fair e markets . Nevertheless , I  prefer t o use it 
in the sense I  define, s o that i t can mak e clear th e impor t o f treatin g th e 
human worl d a s if it were one giant market , which I  am calling universa l 
commodification. 

A more detaile d characterizatio n o f universa l commodificatio n an d a 
discussion o f th e meanin g o f th e ter m "commodity " wil l b e foun d i n 
Margaret Jane Radin , "Market-1nalienability, " Harvard  Law  Review  10 0 
(June 1987) : 1849 . I n tha t article , whic h i s a  companio n piec e t o th e 
present chapter , I  explore th e notio n o f makin g some things inalienabl e 
through marke t transactions . Ther e I  contras t universa l commodifica -
tion to an opposing archetype, universal noncommodification , an d rejec t 
both thes e extreme s i n favo r o f a  nonidea l evolutionar y coexistenc e o f 
market an d nonmarke t schemes . Mor e detaile d discussion s o f som e o f 
the theme s referre d t o below wil l be foun d there : i n particular , marke t 
rhetoric an d marke t methodology ; th e lin k betwee n universa l commod -
ification an d a n inferio r conceptio n o f huma n flourishing;  incomplet e 
commodification i n it s participant an d socia l aspects ; th e critiqu e o f th e 
prophylactic personhoo d defens e o f market-inalienability ; th e domin o 
theory (holding that once any market transactions are permitted , marke t 
rhetoric an d methodolog y wil l dominat e al l transactions) ; th e doubl e 
bind (representin g a  perceptio n tha t fo r som e thing s bot h commodifi -
cation an d enforce d noncommodificatio n see m harmful) . 

3. Hobbes , Leviathan  10 , 16 , 42 ; cf . C . B . Macphcrson , The  Political 
Theory of Possessive Individualism (Oxford: Oxfor d Universit y Press , 1962) , 
17-87. 

As a n exampl e o f marke t rhetoric , conside r thi s passag e b y Judg e 
Richard Posner : 

The househol d commodit y tha t place s th e greates t demand s o n 
the wife' s tim e i s rearin g children , s o a n increas e i n th e opportu -
nity cos t o f tha t tim e i s immediatel y translate d int o a n increas e i n 
the shado w pric e o f childre n t o th e household . A  ris e i n th e pric e 
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of childre n ca n b e expecte d t o reduc e th e quantit y o f childre n 
demanded; an d sinc e rearin g childre n i s no t onl y on e o f th e mos t 
difficult t o conduct a t comparabl e cos t outsid e o f th e household , a 
decline i n th e deman d fo r childre n shoul d result—an d evidentl y 
has resulte d — in a  declin e i n th e deman d fo r marriage . Bu t eve n 
without an y increas e i n women' s ne t marke t income , ther e woul d 
be a  reductio n i n th e numbe r o f childre n pe r household , fo r wit h 
dramatically reduce d chil d mortalit y a  couple need s fewe r childre n 
in orde r t o b e reasonabl y confiden t o f havin g a s man y (grown ) 
children a s desired . .  . . The pleasur e w e ge t fro m ou r children' s 
presence i s the resul t o f "consuming " th e intangibl e "services " tha t 
they rende r us . 

Richard Posner , Economic Analysis of Law, 3d ed . (Boston : Little , Brown , 
1980), 129-30 . 

4. See , e.g. , Jame s M . Buchanan , Rober t D . Tollison , an d Gordo n 
Tullock, eds. , Toward a Theory of the Rent-Seeking Society  (College Station : 
Texas A  8c M University, 1980) . 

5. I t should b e clear tha t no t al l economic analysis is ipso facto univer -
sal commodification. Actua l thinker s ar e mor e comple x tha n th e arche -
type, althoug h th e archetyp e ma y coherentl y crystalliz e thei r premises . 
Moreover, man y wh o practic e economi c analysi s ar e sensitiv e t o situa -
tions wher e complet e commodificatio n i s troublesome . Fo r example , 
Alan Schwart z finds  previou s economic analysis of the legal treatment o f 
minority shareholder s i n corporat e takeover s t o b e wantin g i n no t rec -
ognizing tha t peopl e ma y valu e corporation s a s communitie s i n som e 
non-market sense . Se e Ala n Schwartz , "Th e Fairnes s o f Tende r Offe r 
Prices in Utilitaria n Theory, " Journal of  Legal Studies 17(1988) : 165 . 

6. Se e Posner , Economic Analysis of Law, 238-44 . 
7. Ibid. , 139 ; Richar d Posner , "Th e Regulatio n o f th e Marke t i n 

Adoptions," Boston University Law Review 67 (1987): 59. 
8. Th e prophylacti c personhoo d argumen t i s also though t o f i n con -

nection wit h aspect s o f sexualit y an d reproduction . Example s ar e pros -
titution, surrogate motherhood , and releas e of infants fo r adoption. Th e 
argument i s further criticize d i n Radin , "Market-Inalienability. " 

9. Se e Richar d Titmuss , The  Gift  Relationship:  Erom  Human  Blood  to 
Social Policy (New York : Pantheon , 1971) . 

10. Se e Titmuss, The  Gift Relationship, and th e construal o f Titmuss by 
Peter Singer , "Freedoms an d Utilitie s in the Distributio n o f Healt h Care, " 
in Markets  and  Morals,  ed . Gordo n Bermant , Pete r Brow n an d Geral d 
Dworkin (Washington , D.C. : Hemisphere , 1977) , chap. 9. 

11. Allie d t o this argument abou t altruism i s the claim tha t a  nonmar -
ket regime bette r preserve s and expresse s th e sanctity o f lif e than woul d 
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a market regime . In the market regime , recovering one's health depend s 
upon abilit y t o pa y instea d o f merel y one' s deser t o r nee d a s a  person . 
See Michae l Shapiro, "Regulation a s a Language" (forthcoming) . 

12. Indeed , perhap s altruism , insofa r a s i t connotes impersona l giv -
ing, i s a n artifac t o f libera l alienation . Thu s I  agre e wit h Eri c Mac k 
("Dominos an d th e Fea r o f Commodification, " thi s volume ) tha t m y 
criticism o f altruism i n th e context o f sexuality shoul d b e generalized t o 
include our conceptions of personhoo d an d community . 

13. Fo r a somewhat more detailed discussion of baby-selling, see Radin , 
"Market-Inalienability." 

14. Se e Hannah Arendt , The  Human Condition  (Chicago: University o f 
Chicago Press, 1958) . Arendt note d that many languages have two words 
corresponding t o work and labor , and tha t only work can also be a noun . 
For her , labo r mean t th e kin d o f activit y necessar y t o sustai n life . I t i s 
ephemeral an d leave s n o trace s o n th e environment ; an d i t doe s no t 
distinguish huma n being s from animals , since they too must labor in thi s 
sense. Work, o n th e othe r hand , live s after u s and change s th e worl d i n 
which live . (This seem s t o m e simila r t o Marx' s notio n o f "workin g up " 
our world. ) 

15. I  do no t believe , however, tha t th e conception o f work I  am advo -
cating her e i s Marxist . Mar x argue d fo r complet e decommodification , 
whereas I  a m arguin g fo r recognitio n o f incomplet e commodification . 
That is , I  a m proposin g tha t marke t interaction s ca n an d d o hav e a 
significant nonmarke t aspect . This i s an argumen t fo r "peacefu l coexis -
tence" that I  think Mar x woul d no t hav e accepted ; I  believe h e though t 
the logi c o f capitalis m mus t perforc e pla y ou t i n practic e a s universa l 
commodification (bot h i n real life and i n rhetoric) , and tha t the only way 
to change thi s would b e complete decommodification . 

16. A  balanced an d thoughtfu l presentatio n o f thi s concern i s foun d 
in Dan W. Brock and Allen E . Buchanan, "The Profi t Motiv e in Medicine, " 
The Journal of  Medicine and Philosophy 12(1987): 1 . 

17. A  well-known versio n of this critique is found i n Roberto M. Unger , 
Knowledge and Politics (New York: The Fre e Press , 1975) . 

18. See , fo r example , Rawls' s referenc e t o "Hobbes' s thesis " i n hi s 
defense o f the liberal idea l of the rule of the law, in John Rawls , A Theory 
of Justice (Cambridge : Harvar d Universit y Press , 1971) , 240-41 . 

19. See , for example, Michael Sandel, Liberalism and the Limits of Justice 
(Cambridge: Cambridge Universit y Press , 1982); butcf. C. Edwin Baker , 
"Sandel on Rawls, " University of Pennsylvania Law Review 13 4 (1985): 895. 

20. Michae l Walzer , Spheres  of Justice (Ne w York : Basi c Books , 1983) . 
See also Walzer , "Liberalis m an d th e Ar t o f Separation, " Political Theory 
12 (1984): 315; criticized i n Thomas Morawetz , "Tension i n 'The Ar t o f 
Separation,' "  Political Theory 13 (1985): 599. 
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21. Althoug h thi s is Walzer's theoretical assumption , i n practice ther e 
would no t b e a  ver y larg e free-marke t spher e lef t afte r al l th e variou s 
kinds o f welfar e regulatio n h e recommend s wer e implemented . Thus , 
in a  sense , a  theor y o f incomplet e commodificatio n woul d bette r hav e 
served Walzer' s purposes tha n th e spatial metaphor . 

22. Walzer,  Spheres  of Justice, 120 . 
23. Ibid . 
24. Althoug h thi s boundar y i s described a s a  mora l matter , an d th e 

market exceeding its bounds is—in a  nice phrase—"moral irredentism, " 
Walzer say s tha t th e issu e o f wha t thing s canno t b e bough t an d sold , 
because w e d o no t wan t certai n value s t o b e priced , i s "a n empirica l 
matter." Thi s i s puzzling; surel y thi s too i s a mora l matte r sinc e thi s to o 
involves the containmen t o f th e marke t withi n it s proper sphere , neces -
sary fo r justice a s complex equality . Walze r say s as muc h whe n h e say s 
that thes e "blocked exchanges " "set limit s on th e dominance o f wealth. " 
See Walzer, Spheres of Justice, 100 . 

The puzzl e is resolved t o some extent when one takes into account tha t 
Walzer is at least sometimes a moral conventionalist. What is right is what 
the relevan t socia l grou p thinks  i s right . Thus , i f hi s lis t coincide s wit h 
social practice, no further argumen t i s needed t o convince us of its mora l 
rightness. Walzer's critics have taken hi m to task for hi s conventionalism. 
See, e.g. , Bria n Barry , revie w o f Spheres  of Justice, b y Michae l Walzer , 
Columbia Law Review  8 4 (1984) : 806; James S . Fishkin , revie w of  Spheres 
of Justice, b y Michae l Walzer , Michigan Law  Review 82 (1984): 755. To b e 
fair, however , I  think tha t Walzer is only sometimes merely a convention-
alist; sometimes h e seems t o be a pragmatis t refusin g t o accept th e posi -
tive/normative distinctio n (tha t is , the fact/valu e dichotomy) . Tha t posi -
tion i s capable of sophisticated defense , even though raisin g this positio n 
explicitly and creatin g tha t defense i s not Walzer' s projec t i n thi s book . 

25. Th e fourtee n thing s are: human beings ; political power and influ -
ence; criminaljustice; freedo m o f speech, press, religion, assembly; mar -
riage an d procreatio n rights ; emigratio n rights ; exemption s fro m mili -
tary service , jury duty , an d "an y othe r for m o f communall y impose d 
work"; politica l offices an d professiona l standing ; th e minimu m leve l o f 
"basic welfar e service s lik e polic e protectio n o r primar y an d secondar y 
schooling"; "desperat e exchanges" ; publi c an d privat e prize s an d hon -
ors; divin e grace ; lov e an d friendship ; and , "Finally , a  lon g serie s o f 
criminal sale s are rule d out. " See Walzer , Spheres  of Justice, 100—103 . In 
this list , all different kind s of inalienabilitie s are lumpe d togethe r unde r 
a general ba n on buyin g and selling . To speak only of sale when a  partic-
ular inalienabilit y i s broade r tha n tha t distort s it s politica l an d socia l 
significance, an d reflect s a  tendency towar d universa l commodification , 
at least in rhetoric . 
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26. Walzer , Spheres of Justice, 100-103 . 
27. I n Radin , "Market-Inalienability " I  show ho w th e traditiona l lib -

eral ide a o f the wal l between nonmarke t an d marke t realm s i s rendere d 
unstable b y the commitment t o negative liberty , which i s in tension wit h 
the commitment t o substantive requirement s o f personhood . Th e insta -
bility result s i n a  pul l towar d universa l commodificatio n a s on e wa y t o 
resolve the inne r tension . 

28. T o thin k o f "marke t liberty " unde r thes e circumstance s a s "lib -
erty" raise s echoe s o f th e Lochne r era—bu t th e opposition , marke t lib -
erty "versus " personal libert y woul d no t hav e mad e sens e t o them. Mar -
ket libert y simpl y was  liberty . Se e Gar y Peller , "Th e Metaphysic s o f 
American Law, " California Law Review 73 (1985): 1151,1193-121 9 ("Th e 
Liberty of Contract Era") . 

29. Se e Rober t Nozick , Anarchy,  State,  and  Utopia  (New York : Basi c 
Books, 1974) . 

30. See , for example, James M. Buchanan, The Limits of Liberty (Chicago: 
University o f Chicago Press , 1975) . 

31. Rawls' s ideal scheme "make s considerable us e of marke t arrange -
ments." Rawls says, "It i s only i n thi s way , I  believe, that th e proble m o f 
distribution ca n be handled a s a case of pure procedura l justice. Further , 
we also gain th e advantage s o f efficienc y an d protec t th e importan t lib -
erty o f fre e choic e of occupation." Se e Rawls , A Theory  of Justice, 274 . I n 
his discussion o f public goods, for example , Rawls relies on th e Hobbesia n 
model o f politic s (265-74) . John Stic k argues tha t Rawls' s methodolog y 
readily lead s t o Nozickia n results . Se e John Stick , "Turnin g Rawl s int o 
Nozick and Bac k Again "  Northwestern Law Review 8 \ (Spring 1987) : 3 6 3-
416. 
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and Utilitarianism, " i n Utilitarianism  and  Beyond,  ed. Amarty a Se n an d 
Bernard William s (Cambridge : Cambridg e Universit y Press , 1981) , co-
gently argue s i n favo r o f a  mora l methodolog y base d o n hypothetica l 
uncoerced agreement . Th e marke t metapho r o f contrac t i s not a  neces -
sary par t o f thi s argument, an d ma y i n fac t detrac t fro m it s breadth an d 
force. 

33. Se e Margare t Jane Radin , "Propert y an d Personhood, " Stanford 
Law Review 34 (1982): 957; Margaret Jane Radin , "Residential Ren t Con -
trol," Philosophy and Public Affairs 1 5 (Fall 1986) : 350; and Margare t Jan e 
Radin, "Ren t Contro l an d Incomplet e Commodification : A  Rejoinder, " 
Philosophy and Public Affairs 17(1988) : 80. 

34. Se e Walzer, Spheres of Justice, chap. 3. 
35. See , e.g., Ronal d R . Caret, "Communit y an d Existence : The Right s 

of Groups," Southern California Law Review 5 6 (1983): 1001 ; Sandel, Lib-
eralism and the Limits of Justice. 
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36. Se e Ludwig Wittgenstein, Philosophical hives ligations, sect . 255 ("Th e 
philosopher's treatmen t o f a question i s like the treatment o f an illness") . 

37. I n th e same vein , i t should b e noticed tha t argument s urgin g tha t 
commodification o f somethin g woul d se t of f a  domino effec t ofte n in -
volve thing s tha t woul d b e commoditie s produce d and/o r controlle d 
largely b y women . Ther e i s a dee p dilemm a o r doubl e bin d create d i f 
both commodification an d noncommodificatio n o f certain thing s would , 
under th e curren t surroundin g socia l circumstances , b e degradin g o r 
disempowering t o women . Th e doubl e bin d shoul d lea d u s t o rethin k 
the surrounding circumstances . The doubl e bin d i s discussed furthe r i n 
Radin, "Market-Inalienability. " 

38. Mor e o f m y nonidea l view s on thes e subject s wil l be foun d i n m y 
"Market-Inalienability." 

39. Se e Willia m Lande s an d Richar d Posner , "Th e Independen t Ju -
diciary i n a n Interes t Grou p Perspective, " Journal of  Law and  Economics 
18 (1975): 875. 

40. Radin , "Market-Inalienability" ; se e note 2  above. 
41. I  am aware , o f course , tha t th e libera l proponen t o f fre e speec h 

would se e a  powerfu l objectio n here : Ho w ca n mer e choic e o f rhetori c 
be wrong or unjust ? I  think tha t thi s objection canno t b e so powerful fo r 
someone wh o alread y accept s certai n importan t view s o f th e antifoun -
dationalist tren d i n philosophy , accordin g t o whic h i t i s impossibl e t o 
maintain a  bright-line distinctio n betwee n discours e an d th e world , an d 
discourse and value . If , i n our term s of discourse, we are making choice s 
for constructin g ou r huma n worl d o f fact s an d values , lik e i t or not , w e 
cannot maintai n libera l neutralit y o n th e good lif e fo r huma n beings . I f 
it i s tru e tha t th e discours e i n whic h huma n lif e i s conceived an d th e 
nature o f huma n lif e itsel f ar e no t full y separable , i t seems w e mus t b e 
able t o sa y tha t ther e ar e bette r an d wors e discourses , just a s ther e ar e 
better and wors e views of what i t is to be human . 

To say that a discourse can create wrongs, and (ideally or under certai n 
nonideal circumstances ) injustice , i s not—it shoul d b e clear—t o argu e 
that i t would b e right or just fo r th e government t o try to suppress it . T o 
suppose tha t an y convictio n tha t somethin g i s unjus t necessitate s th e 
conviction tha t th e governmen t shoul d suppres s i t make s justic e com -
pletely the provinc e of government, a  conflation I  do no t espouse . 
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DOMINOS AN D THE FEA R 
OF COMMODIFICATIO N 

ERIC MACK 

But tho ' thi s self-intereste d commerc e o f me n begin s t o 
take place , an d t o predominat e i n society , i t doe s no t en -
tirely abolis h th e mor e generou s an d nobl e intercours e o f 
friendship an d goo d offices . 

DAVID HUME , A Treatise  of Human Nature 

I. I N T R O D U C T I O N 

T h e marke t o r d e r an d th e libera l individualis m tha t o r d e r ex -
presses an d reinforce s has , t h r o u g h o u t it s history , bee n sub -
jec ted t o a  comple x cri t iqu e tha t ha s uni te d tradit ionalis t a n d 
revolut ionary o p p o n e n t s o f capitalism . Th i s cri t iqu e invoke s a 
n u m b e r o f familia r themes : alienatio n fro m self ; alienatio n fro m 
communi ty ; th e los s o f value s a n d o f a  sens e o f rationalit y tha t 
t ranscends th e ins t rumenta l ; th e co r rup t io n o r na r rowin g o f 
moral sensibility . Almos t an y malais e tha t i s directl y exper i -
enced o r believe d t o b e suffere d b y o ther s i n marke t societie s 
has bee n lai d a t th e door s t e p o f libera l individualis m an d th e 
marke t . Thi s psycho-philosophica l cri t iqu e ofte n take s for m 
a r o u n d th e notio n o f commodificat ion . A n object , o r activity , o r 

This chapte r wa s complete d durin g th e tenur e o f a  summe r researc h gran t 
from th e Murph y Institut e fo r Politica l Econom y o f Tulan e University . I  am 
very muc h indebte d t o Mar y Sirridg e fo r he r advic e and counse l an d fo r he r 
suggestion o f the term The  Exchangeable An Sich. 
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skill, o r characte r trai t i s commodifie d whe n it s valu e i s per -
ceived t o be determined b y wha t tha t object , o r performanc e o f 
that activity , o r th e exercis e o f tha t skill , wil l brin g throug h 
impersonal economi c exchange . 

The proces s o f commodificatio n lead s a n agen t t o produc e 
objects, engag e i n activities , exercis e o r develo p skills , no t fo r 
the sake of the valu e tha t agen t directly attache s t o those objects , 
activities, etc. , bu t rathe r fo r th e sak e o f wha t th e marke t offer s 
in return . Whe n wha t i s offere d i n exchang e i s no t itsel f a 
tangible objec t o r servic e directl y value d b y th e agen t but , in -
stead, a  paymen t i n money , th e agent' s productiv e activit y fur -
ther lose s touc h with , furthe r lose s th e characte r o f bein g ex -
pressive of , hi s ow n fel t values. 1 Th e productiv e activit y come s 
under th e swa y o f external , alien , depersonalize d forces . Th e 
agent learn s tha t rationalit y consist s i n submissio n t o thes e mar -
ket force s an d dismissa l o f hi s ow n pre-marke t evaluation s o f 
his activities , interests , an d relations . Th e resul t is , unde r th e 
best o f circumstances , a  wealth-maximizin g zombi e whos e sou l 
can b e restore d onl y b y retur n t o precapitalist , traditional , an d 
intentional (e.g. , feudal ) economi c relation s o r a  transcendenc e 
to a  post-capitalis t econom y b y an d fo r self-realize d species -
beings. 

Margaret Radin' s "Justic e an d th e Marke t Domain " an d 
"Market-Inalienability" represen t a  sophisticated an d measure d 
exploration o f element s o f th e commodificatio n critiqu e s o baldl y 
presented here. 2 I  shal l pursu e a  numbe r o f th e issue s sh e 
introduces. Specia l attentio n wil l b e pai d t o th e domin o theor y 
and t o universa l commodification . Th e domin o theor y assert s 
that marke t evaluation s o f object s and activitie s are imperialistic , 
driving ou t othe r an d bette r way s o f perceivin g o r evaluatin g 
objects an d activities . Onc e som e individual s attac h a  pric e t o a 
given object , relation , o r activity , the y an d other s ten d t o los e 
their capacit y t o perceiv e o r evaluat e tha t object , relation , o r 
activity a s anythin g bu t a  commodit y wit h a  specifi c marke t 
price. Moreover , th e theory asserts , once certain object s o r activ -
ities ar e commodified , ther e i s a  tendenc y fo r othe r object s o r 
activities o f th e sam e sor t o r eve n o f othe r sort s als o t o b e see n 
and evaluate d merel y i n term s o f thei r actua l o r potentia l mar -
ket value . 

For example , whe n a  marke t i n bloo d i s allowed , a  pric e i s 
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attached t o a  pin t o f blood . Th e valu e o f providin g tha t bloo d 
and th e valu e o f receivin g i t wil l the n b e reduce d t o th e dolla r 
value a t whic h i t sells . Other s wit h bloo d t o provid e o r wit h a 
need fo r bloo d wil l ten d t o see any provisio n an d an y receip t o f 
it a s bein g o n a  pa r wit h th e provisio n o r receip t o f a n equiva -
lently price d bottl e o f toile t water . Moreover , th e commodifica -
tion o f a n otherwis e "priceless " objec t o r activit y suc h a s bloo d 
creates o r reinforce s a  tendenc y towar d th e commodificatio n o f 
further otherwis e "priceless " object s o r activities , e.g. , bodil y 
parts o r act s o f friendship . Commodificatio n o f bloo d wil l in -
cline peopl e t o thin k o f thei r health y kidney s (o r thos e o f thei r 
recently decease d love d ones ) a s alienabl e capita l assets . Thes e 
bits o f huma n capita l wil l com e t o b e perceive d a s mer e com -
modities tha t shoul d rationall y b e sol d i f th e pric e i s right . Or , 
if thei r possesso r shoul d someho w stil l wis h t o donat e thes e 
kidneys, th e donatio n wil l ten d t o be seen , b y donor an d recipi -
ent, a s equivalent t o a  gif t o f thei r marke t price . Eve n charitabl e 
acts becom e marke t surrogates . Whe n commodificatio n i s com -
plete, I  experienc e m y act s o f friendshi p a s transfer s t o m y 
"friends" o f wha t the y otherwis e woul d hav e ha d t o pa y t o 
secure o r a s trade s i n whic h I  barte r m y act s o f "friendship " i n 
exchange fo r thei r supplyin g m e wit h equall y genuin e act s o f 
"friendship." 

Fears abou t increasin g commodificatio n ca n b e divided roughl y 
into fear s abou t los s of sel f (o r personhood ) an d fear s abou t th e 
loss o f valuabl e persona l interaction s an d relation s (o r commu -
nity).3 I n th e first  case , th e victi m come s t o se e al l o f hi s attri -
butes an d possession s a s fungibl e commodities . H e come s t o 
experience himsel f o r hi s lif e a s a  bundl e o f marke t value s s o 
that hi s valu e i s th e su m cos t o f acquirin g th e item s i n tha t 
bundle. I n th e secon d case , commodification i s feared t o under -
cut comradeship , familia l ties , cooperative an d mutuall y satisfy -
ing work , an d s o on . Her e I  wil l focu s mor e o n th e secon d se t 
of fears , althoug h th e first  se t wil l be addresse d indirectl y i n th e 
course o f remark s abou t th e strang e doctrin e o f universa l com -
modification. 

Whereas th e domin o theor y assert s th e existenc e o f domin o 
processes tha t radicall y transfor m th e motivatio n o f agents , uni -
versal commodificatio n i s a  doctrin e abou t wha t motivatio n 
underlies al l huma n actio n and/o r al l rationa l huma n action . 
Universal commodificatio n ca n b e understoo d descriptivel y o r 
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prescriptively. Descriptively , i t i s th e clai m tha t al l agent s ar e 
profit-maximizers.4 Prescriptively , i t i s th e clai m tha t rational 
agents ar e profit-maximizers . Obviously , concer n abou t domin o 
processes require s disbelie f i n bot h version s o f universa l corn -
modification. For , i f al l o f u s ar e profi t maximizers , the n dom -
ino processe s wil l a t mos t alte r th e specifi c detail s o f ou r profit -
seeking an d wil l no t radicall y transfor m ou r motivations . And , 
if t o b e rationa l w e mus t b e profit-maximizers , the n domin o 
processes ar e no t t o b e feare d bu t rathe r t o b e welcome d a s 
leading u s dow n th e pat h o f reason . Disbelie f i n universa l corn -
modification is , however, entirel y consisten t wit h concer n abou t 
others' belie f i n o r promulgatio n o f thi s doctrine . Indeed , i t i s 
natural an d fitting  tha t someon e fearfu l abou t domin o pro -
cesses als o b e concerned abou t way s i n whic h belie f i n universa l 
commodification sustain s thos e processe s o r i s an expressio n o f 
their insidiou s strength . 

In wha t follow s I  shal l engag e i n th e typ e o f speculative mora l 
sociology tha t characterize s al l discussions o f commodification . I 
seek t o alla y fear s abou t rampan t commodification , especiall y 
the sor t o f fear s tha t inspir e politicall y impose d limitation s o n 
the scop e o f th e market . A s th e reade r wil l soo n discover , thi s 
chapter represent s a  series o f observation s an d analyse s an d no t 
a geometrica l proo f o r refutatio n o f som e precisel y define d 
philosophical thesis . I n th e nex t section , I  tr y t o identif y mor e 
clearly th e claim s o f th e domin o theory . Sectio n 3  clarifie s th e 
doctrine o f universa l commodificatio n an d begin s a n inquir y 
into it s plausibilit y an d danger . I n sectio n 4 , I  attend, i n a  highl y 
idiosyncratic fashion , t o instance s i n whic h nonmarke t activitie s 
and relation s persis t i n a  substantially marke t world . This persis -
tence i s accounte d fo r i n term s o f a  distinctio n betwee n inter -
nally an d instrumentall y value d activities . Thi s distinctio n als o 
provides th e basi s fo r a  furthe r criticis m of , an d furthe r doubt s 
about th e seductivenes s of , universa l commodification . Th e 
penultimate sectio n reassert s th e usefulnes s o f th e interna l ver -
sus instrumenta l distinctio n a s a  prophylacti c agains t domin o 
processes. Th e final  sectio n speculate s abou t wha t sor t o f a  mi x 
of internall y an d instrumentall y value d activitie s an d relation s 
can reasonabl y b e expected i n an enviabl e life . The entir e chap -
ter travel s throug h murk y waters . It s goa l i s mor e t o trac e 
certain o f th e current s tha n t o arrive a t an y particula r bank . 
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II. T H E DOMIN O THEOR Y 

According t o Radin : "Th e domin o theor y implicitl y make s tw o 
claims: first , a s a  backgroun d normativ e premise , tha t i t i s im -
portant fo r a  nonmarke t regim e t o exist ; an d second , a s a n 
empirical premise , tha t a  nonmarke t regim e canno t co-exis t 
with a  marke t regime . Th e marke t drive s ou t th e nonmarke t 
version, henc e th e marke t regim e mus t b e banned." 5 However , 
I shal l identif y th e domin o theor y wit h th e second , Greshamite , 
claim. I t i s helpfu l t o decoupl e th e domin o theor y prope r (tha t 
is, th e secon d clai m formulate d b y Radin ) fro m th e normativ e 
assertion tha t "i t i s importan t tha t a  nonmarke t regim e exist. " 
This make s i t clea r tha t on e ma y questio n th e momentu m o f 
domino processe s whil e stil l endorsin g th e impositio n o f limit s 
on th e marke t fo r th e sak e o f a  large r nonmarke t regim e tha n 
would exis t i n th e absenc e o f thos e limits . Similarly , on e ca n b e 
dubious abou t th e forc e o f domin o processe s whil e endorsin g 
the impositio n o f limit s on th e market , i f no t fo r th e sak e o f th e 
value o f a  specifi c nonmarke t preserve , fo r th e sak e o f th e 
general valu e o f nonmarket , noncommodifie d dimension s i n 
people's lives . This , I  tak e it , i s Radin' s ow n position—on e tha t 
she want s t o contras t sharpl y wit h th e "traditiona l libera l view " 
that a  nonmarke t regime  i s importan t an d ca n exis t i f a  suffi -
ciently sturd y wal l i s built betwee n i t and "th e marke t regime." 6 

Finally, o f course , one ca n b e dubiou s abou t th e domin o theor y 
proper and , fo r tha t reason , projec t a  satisfactory nonimposed  co-
existence o f marke t an d nonmarke t dimension s o f ou r lives . 

We shoul d not e tha t onl y a n extrem e versio n o f th e domin o 
theory assert s categoricall y tha t th e marke t drive s ou t th e non -
market. W e ca n distinguis h betwee n a  numbe r o f mor e o r les s 
extensive domin o theses . There i s the thesi s tha t an y commodi -
fication o f object s an d activities , or a t leas t an y commodificatio n 
beyond a  certai n threshold , create s significan t pressur e towar d 
the commodificatio n o f al l object s an d activities , eve n o r espe -
cially thos e object s an d activitie s leas t appropriat e fo r commod -
ification. Ther e i s the thesi s tha t th e commodificatio n o f certai n 
types o f object s o r activities—persumabl y thos e leas t appro -
priate fo r commodification , e.g. , bodil y part s o r sexua l interac -
tions—creates a  significant tendenc y fo r al l objects an d activitie s 
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to b e commodified . An d ther e i s th e thesi s tha t th e commodifi -
cation o f certai n type s o f object s o r activities—again , presum -
ably thos e leas t appropriate fo r commodification—create s a  sig-
nificant tendenc y fo r al l object s o r activitie s i n thos e sensitiv e 
classes t o be commodified . 

The las t o f thes e theses , b y mos t narrowl y construin g th e 
range o f domin o processes , woul d see m t o b e th e mos t modes t 
version o f th e thesis . Ye t i t seem s tha t thi s i s th e versio n abou t 
which Radi n i s mos t dubious . Thi s i s becaus e Radi n ha s tw o 
different sort s o f objections . Th e first,  whic h 1  shar e wit h her , i s 
an objectio n t o domino these s a t large , tha t is , tha t peopl e hav e 
at least some capacity t o continue t o appreciate th e nonmonetar -
ized aspect s o f thei r activitie s an d relation s eve n i n a  worl d tha t 
allows considerabl e monetarization . Th e othe r objection , how -
ever, i s specificall y agains t a  presumptio n o f th e thir d domin o 
thesis. Th e presumptio n i s tha t ther e ar e distinctiv e classe s o f 
objects an d activitie s tha t especiall y shoul d no t b e commodifie d 
and tha t ar e especiall y vulnerabl e t o commodification . Radi n 
associates thi s presumptio n wit h th e "traditiona l libera l view " 
that propose s protectivel y quarantinin g thes e classe s o f object s 
and activitie s fro m th e market' s infectiou s commodification . He r 
claim agains t thi s presumptio n an d th e traditiona l libera l pro -
posal i s simpl y tha t ther e ar e man y mor e classe s o f objects , 
activities, an d relation s tha t ough t no t t o b e full y commodifie d 
and ye t ar e i n dange r o f ful l commodificatio n i n marke t society ; 
that "th e traditiona l vie w i s wrong i n granting to o muc h groun d 
to the market. " This i s why, i n contrast t o the libera l quarantine , 
Radin says , "The wa y t o a  les s commodified societ y i s to see an d 
foster th e nonmarke t aspec t o f muc h o f wha t w e bu y an d sell , 
rather tha n t o erec t a  wal l t o kee p a  certai n fe w thing s com -
pletely of f th e marke t an d abando n everythin g els e t o marke t 
rationality."7 Sinc e Radin' s doubt s abou t th e domin o theor y ar e 
substantially doubt s abou t it s most restrictiv e version , the y serv e 
to discount th e mor e modes t traditiona l libera l respons e t o con -
cern abou t domin o processe s while , a t th e sam e time , t o pav e 
the wa y fo r mor e wide-rangin g limitation s o n th e market . 

Finally, w e shoul d not e tha t th e domin o theor y i s reall y on e 
of a  class o f simila r theorie s assertin g som e undesirabl e domin o 
process. According t o each o f thes e theories , once some externa l 
result i s employed a s the standard fo r evaluatin g certai n actions , 
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relations, etc. , ther e i s a  tendenc y fo r actions , relations , o r per -
sonal condition s tha t shoul d b e value d fo r thei r ow n sak e t o 
come t o b e perceive d i n term s o f an d evaluate d solel y o n th e 
basis o f th e exten t t o whic h the y promot e tha t externa l result . 
Consider, fo r example , th e hedoni c domin o theory , accordin g 
to which , onc e pleasur e motivate s o r i s recognize d a s th e stan -
dard fo r evaluatin g certai n actions , policies , etc. , othe r action s 
or relations , fo r example , act s o f friendshi p an d familia l rela -
tions, whic h shoul d b e value d fo r thei r ow n sak e com e t o b e 
seen i n term s o f an d evaluate d o n th e basi s o f th e pleasur e tha t 
they promote . I t i s the pleasur e principl e rathe r tha n th e profi t 
motive tha t i s corruptin g an d destructive . Wha t w e hav e bee n 
calling an d wil l continu e t o cal l th e domin o theor y is , mor e 
strictly speaking , th e monetary  domin o theory . On e know s a 
good dea l abou t an y socia l theoris t whe n on e know s wha t for m 
his dominos take . 

III. UNIVERSA L COMMODIFICATIO N 

Belief i n an d concer n abou t monetar y domin o processe s re -
quires disbelie f i n th e doctrin e o f universa l commodification , 
the expressio n o f whic h i s marke t rhetoric . I f wha t on e mus t 
disbelieve ca n als o b e picture d a s th e expressio n o f an d th e 
cause o f th e commodifyin g processe s tha t on e disvalues , s o muc h 
the bette r fo r th e unit y o f one' s worldview . Wha t i s fals e turn s 
out als o to b e potentl y bad.  According t o Radin : 

universal commodificatio n mean s tha t everythin g tha t peo -
ple nee d o r desire , eithe r individuall y o r i n groups , i s con -
ceived o f a s a  commodity. .  . .  Hence, unde r universa l com -
modification, al l socia l valu e i s capabl e o f bein g expresse d 
in mone y terms . .  . . [Everything tha t i s desired o r value d 
is conceived o f an d spoke n o f a s a  "good. " Everythin g tha t 
is desired o r value d i s an objec t tha t ca n b e possessed , tha t 
can b e though t o f a s equivalent t o a sum o f money , tha t ca n 
be alienated . Th e perso n i s conceive d o f a s th e possesso r 
and trade r o f thes e goods , an d henc e al l huma n interac -
tions ar e sales. 8 

Radin hold s tha t i n marke t rhetoric , everythin g ca n i n principl e 
be assigne d a  monetar y equivalent ; th e individua l goo d i s to b e 
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sought i n maximizin g individua l gain s fro m trade . Thi s i s why , 
Radin think s marke t rhetori c invite s u s t o se e th e perso n a s 
profit-maximizer.9 

Even befor e w e inquir e abou t precisel y wha t universa l corn -
modification amount s to , i t i s clea r tha t i t i s a  convenientl y 
outrageous view . I t i s precisel y wha t th e criti c o f th e marke t 
order migh t wan t t o represen t a s th e ideologica l expressio n o f 
market socia l relations . W e ar e t o pictur e th e victim' s implici t 
acceptance o f universa l commodificatio n a s th e sourc e o f hi s 
losing touch wit h valuabl e nonmonetizabl e aspect s of life. 10 Fur -
thermore, th e explici t promulgatio n o f universa l commodifica -
tion ma y als o caus e peopl e t o adop t thi s mod e o f though t an d 
thereby injur e thei r self-development . 

When th e marke t rhetoricia n invite s u s t o se e th e perso n a s 
profit-maximizer i n al l things, a  stark an d substantivel y valueles s 
universe i s conveyed t o us . I t i s the univers e o f th e senseles s an d 
unending pursui t o f money— a pursui t tha t i s n o les s senseles s 
and barel y mor e satisfyin g i n th e rar e moment s o f succes s al -
lowed t o som e o f it s alienate d participants . Th e imag e evoke d 
by thi s characterizatio n o f marke t ideolog y serve s t o reconfir m 
the disma l pictur e o f th e increasin g an d destructiv e commodifi -
cation o f lif e tha t proceed s i n domin o fashio n fro m existin g 
market relations . Universa l commodificatio n ha s a  tripl e rol e t o 
play i n a  vie w lik e Radin's . I t mus t b e clearl y fals e s o tha t th e 
prospect o f monetar y domin o processe s ca n b e bot h rea l an d 
frightening. I t mus t als o b e seductiv e enoug h t o b e guilt y o f 
contributing t o thos e processes . Finally , i t mus t b e expressive o f 
the underlyin g characte r o f marke t societ y s o tha t it s falsit y an d 
its guil t reflec t bac k upo n th e market . I  shal l suggest , however , 
that universa l commodificatio n i s s o clearl y fals e tha t i t canno t 
be ver y seductiv e and , further , tha t i t i s more o f a  parod y tha n 
an expressio n o f th e underlyin g characte r o f th e market . 

Presumably, th e marke t rhetorician , whoeve r an d whereve r 
he is , is presenting a  claim abou t th e ultimat e objectiv e o f action , 
or rationa l action , tha t i s universalisti c an d o f standar d conse -
quentialist form . Tha t is , the rhetorician purport s t o reveal wha t 
goal underlie s al l action , o r rationa l action , whethe r th e actio n 
occurs i n th e market , i n nonmarke t aspect s o f market-oriente d 
societies, or i n thoroughl y nonmarke t societies . Descriptively , al l 
the motivatio n fo r actio n derive s fro m agents ' interes t i n th e 
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specified goal . Prescriptively , al l th e motivatio n fo r rationa l ac -
tion derive s fro m th e agents ' interes t i n th e specifie d goal . Uni -
versal commodification is , then, on e membe r o f a class of simila r 
universally consequentialis t theories . Eac h suc h theor y identifie s 
some stat e o f affairs , fo r example , som e typ e o f experienc e o r 
condition, a s th e ultimat e goa l o f al l actio n and/o r rationa l ac -
tion. Othe r state s of affair s and , especiall y action s and relations , 
are pursue d o r ar e rationall y pursue d onl y o n th e basi s o f thei r 
contribution t o attainmen t o f tha t ultimat e goal . Consider , fo r 
example, universa l hedonism , accordin g t o whic h th e ultimat e 
objective o f al l actio n and , presumably , th e onl y thin g i t make s 
sense t o pursu e fo r it s ow n sake , i s pleasure. 11 Othe r state s o f 
affairs, fo r example , a n agent' s bein g aliv e or bein g knowledge -
able, and al l actions and relation s ar e pursue d and/o r ar e ration -
ally worthy o f pursui t onl y insofa r a s they contribut e t o pleasur -
able consequences . A s always , hedonisti c utilitarianis m i s th e 
paradigm o f standard consequentialism . Comple x form s o f con -
sequentialism tha t attac h intrinsi c valu e o f eithe r a n agent-neu -
tral o r a n agent-relativ e sor t t o action s o r relation s fal l outsid e 
the standar d format . 

Obviously, ther e ar e tw o basi c type s o f objectio n t o an y give n 
theory tha t ha s thi s consequentialis t form . On e ca n den y tha t i t 
correctly identifie s th e ultimat e goa l (o r baske t o f goals ) o f al l 
action o r o f al l rationa l action . Or , mor e fundamentally , on e 
can den y tha t actions , practices , relations , etc. , nee d b e moti -
vated and/o r evaluate d i n term s o f thei r ultimat e consequences . 
The opponen t o f universa l hedonis m ca n insis t tha t somethin g 
other tha n pleasur e i s th e ultimat e motiv e fo r al l actio n o r th e 
ultimate standar d fo r al l rationa l action , o r th e opponen t ca n 
insist tha t certai n actions , practices , o r relation s ar e o r deserv e 
to be engaged i n fo r thei r ow n sak e an d no t merel y fo r th e sak e 
of an y furthe r consequence . Thi s mor e fundamenta l objectio n 
can tak e th e for m o f a  mor e comple x consequentialis m tha t 
assigns intrinsi c valu e t o certain actions . O r i t can tak e th e for m 
of a  deonti c doctrin e tha t yield s judgments abou t th e rightnes s 
or wrongnes s o f action s tha t ar e no t base d o n prio r judgment s 
about th e valu e o r disvalu e o f state s o f affair s o r actions . Thi s 
section take s not e onl y o f th e first  basi c typ e o f objectio n t o 
universal commodification . Th e secon d basi c typ e o f objection , 
in th e for m o f a  more comple x consequentialism , appear s i n th e 
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next sectio n i n connectio n wit h th e contras t betwee n internall y 
and instrumentall y value d actions . 

What doe s th e commodificationis t asser t t o b e th e ultimat e 
objective o f huma n action ? I t canno t b e mone y pe r se . Thi s 
would a t leas t b e manifestl y fals e wit h regar d t o action s under -
taken i n societie s employin g littl e o r n o money . Ye t th e imperi -
alistic economis t seek s no t onl y t o explai n apparentl y non -
economic behavio r i n marke t societies , bu t al l behavio r i n al l 
societies. Accordin g t o universa l commodification , all  thing s o f 
value are described i n mone y terms , can i n principl e b e assigne d 
a monetar y equivalent , an d all  gain s ar e monetarizable . More -
over, th e monetar y description s o f al l thing s o f value , thei r 
monetary equivalents , ar e no t epiphenomen a tha t pla y n o rol e 
in motivatin g o r i n evaluatin g action . Rather , i t i s the monetar y 
equivalent o f th e objec t o f an y actio n tha t motivate s tha t actio n 
and/or provide s th e basi s fo r evaluatin g it . Th e mone y equiva -
lent doe s th e work . T o sa y tha t I  a m a  profit-maximize r i n al l 
things i s to say tha t maximizin g th e su m o f th e monetar y equiv -
alents o f th e object s an d state s I  posses s explain s m y choices . 
But wha t precisel y i s i t th e maximizatio n o f th e su m o f whic h 
accounts fo r m y decisions ? Wha t a m I  maximizin g when , fo r 
example, I  foreg o a  certai n amoun t o f actua l currenc y fo r th e 
sake o f leisure ? I t wil l no t d o t o sa y tha t I  a m reall y increasin g 
my income, as measured b y that currency , becaus e I  would hav e 
paid mor e fo r tha t leisur e tha n I  hav e foregon e t o ge t it . Fo r 
even i f thi s i s true, i t neithe r explain s o r display s th e rationalit y 
of m y choice . Wh y woul d I  hav e pai d mor e o f tha t currenc y fo r 
the leisure? 12 Th e onl y answe r consisten t wit h th e profit-maxi -
mizing mode l i s that ther e i s some mor e primordia l currenc y i n 
terms o f whic h th e leisur e i s wort h mor e t o m e tha n th e mun -
dane currenc y I  have t o foreg o t o get tha t leisure . 

The commodificationis t is , it seems, committed t o there bein g 
a sor t o f ur-currenc y (Th e Exchangeabl e An  Sich)  such tha t th e 
implicit goa l o f ever y person' s (o r ever y rationa l person's ) ac -
tions i s th e maximizatio n o f hi s holding s o f it . So , beside s pre -
supposing th e commensurabilit y o f th e goo d thing s o f lif e i n 
terms o f thei r respectiv e monetar y equivalents , universa l com -
modification i s committed t o a  bizarrel y inverte d pictur e o f th e 
world. Al l th e goo d thing s o f lif e ar e portraye d a s bein g pur -
sued and/o r a s being worthy o f pursui t becaus e thei r attainmen t 
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maximizes th e ur-currenc y payout . Th e valu e tha t reside s i n 
our havin g anythin g consist s in its potential fo r exchange . 

No doub t i t is the anticipation o f the progressive adoptio n o f 
this vie w tha t inspire s fear s abou t los s of self. For this vie w doe s 
not contemplat e persons , wit h thei r respectiv e bodil y constitu -
tions, beliefs , desires , and commitments, fo r whom variou s con -
ditions, objects , relations , an d action s ar e valuabl e eithe r a s 
constitutive o f thei r respectiv e good s o r instrumenta l t o thos e 
ends. Rather , th e vie w abstract s fro m th e concret e perso n fo r 
whom thes e conditions , objects , etc. , ar e valuable , see s thei r 
value a s thei r impersona l marke t value , an d attempt s t o recon -
struct th e valu e o f th e perso n o r hi s lif e a s th e su m o f thos e 
abstracted, impersona l values . This doe s leav e us with th e vision 
of person s a s bundle s o f fungibl e goods . Th e perso n wh o has 
that visio n o f himsel f wil l significantl y lac k wha t w e normall y 
take t o be a sense of self. 13 

If thi s i s universa l commodification , i t surel y i s manifestl y 
false. Descriptively , eve n i f w e allo w tha t fo r th e goa l o f an y 
action ther e i s a descriptio n i n (ur)mone y term s tha t expresse s 
the valu e th e agen t place s o n attainin g tha t goal , a t leas t i n 
general i t wil l be the agent's placin g valu e on or seein g valu e in 
the goa l tha t the n allow s th e goal t o be described i n (ur)mone y 
terms. Whil e ther e ma y be some plausibilit y t o the psychologica l 
hedonist's clai m tha t al l outcomes ar e pursue d becaus e o f thei r 
perceived hedoni c fecundity , i t is far mor e difficul t t o credit th e 
intrinsic motivatin g forc e (muc h les s th e uniquel y intrinsi c force ) 
of Th e Exchangeabl e An  Sich. 14 And , prescriptively, eve n i f we 
allow tha t fo r any valuable goa l there i s a description i n (ur)mone y 
terms tha t correspond s t o th e valu e o f th e goal , ther e i s n o 
plausibility t o the claim tha t th e goal' s valu e i s due to its mone -
tary equivalent . I f thi s b e universa l commodification , i t i s s o 
manifestly fals e tha t thos e wh o fear it s insidious effect s shoul d 
encourage it s explicit proclamation . Nothin g els e would s o read-
ily remin d u s that , fo r an y goal , action , o r relatio n tha t ha s a 
monetary equivalent , tha t monetar y measur e i s no t th e sourc e 
of th e value attache d t o that goal , action, or relation . 

It i s no t eas y t o specif y th e alleged featur e o f lif e withi n th e 
market orde r o f which universa l commodificatio n ma y be though t 
to b e a  revealin g manifestation . M y gues s i s tha t th e allege d 
feature i s the reduction o f all motivation an d practica l rational -
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ity t o pointles s instrumenta l motivatio n an d rationality . I  imag -
ine th e ide a i s that : (1 ) Ther e i s a  stron g tendenc y fo r eac h 
individual i n th e marke t orde r t o b e motivate d t o engag e i n o r 
pursue an d t o believ e himsel f t o hav e reaso n t o engag e i n o r 
pursue actions , relations , an d state s o f affair s onl y insofa r a s 
they ar e perceive d t o hav e monetar y payoffs ; whil e (2 ) mone -
tary payoff s lac k th e substantiv e valu e the y woul d hav e t o hav e 
in orde r t o confe r eve n genuin e instrumenta l valu e upo n th e 
means t o those payoffs . Th e crucia l an d contentiou s clai m i s (1), 
which i s hardl y subjec t t o philosophica l evaluation . Wer e (1 ) 
true, however , on e woul d expec t a  highe r saving s rat e tha n 
characterizes ou r marke t societ y an d les s consume r spending . 
The respons e tha t b y mean s o f consume r spending , peopl e 
display thei r monetar y success , i s on e whic h posit s somethin g 
other tha n monetar y payof f a s th e ultimat e goa l o f people' s 
actions. 

IV. OPTIN G FO R TH E NON-CAS H NEXU S 

The concer n evoke d b y th e monetar y versio n o f th e domin o 
theory is , in fact , no t abou t peopl e bein g caugh t u p i n a  concep -
tually bizarr e maximizatio n o f Th e Exchangeabl e An  Sich.  Rather , 
it i s a  concer n tha t action s an d relation s tha t ar e no t appro -
priately perceive d an d evaluate d i n monetar y terms—ordinar y 
monetary terms—wil l com e t o b e s o perceive d an d evaluated . 
The concer n i s wit h th e psychologica l monetarizatio n o f thes e 
activities an d relations . I n orde r t o begi n t o ge t a  purchas e o n 
this fearfu l monetarization , conside r a  home y example . Fo r 
Christmas I  bough t m y wif e a  nic e woo l sweater . I  di d no t bu y 
her a  gif t certificat e equa l i n cos t t o tha t sweate r eve n thoug h 
doing s o woul d hav e economize d o n my  shoppin g tim e an d 
would hav e les s constraine d he r consume r choice . Wors e yet , 
from th e perspectiv e o f wha t i s supposed t o be marke t rational -
ity, I  di d no t han d he r a n envelop e wit h th e equivalen t cas h — 
even thoug h thi s wa s th e alternativ e tha t woul d mos t full y hav e 
economized o n m y shopping tim e whil e als o mos t full y preserv -
ing he r consume r sovereignty . Th e source s o f m y conduc t are , 
no doubt , man y an d varied . Perhap s a s a  victi m o f commodit y 
fetishism I  enjoy shoppin g and , perhap s paternalistically , I  pre -
fer my  tast e i n women' s sweater s t o my wife's . Ye t I  do no t thin k 
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that factor s o f thi s sor t explai n wh y I  prefe r bestowin g th e 
sweater t o conferrin g th e cash-fille d envelope . An d I  canno t 
satisfactorily accoun t fo r m y choosin g t o sho p fo r an d besto w 
the sweate r rathe r tha n presentin g a  cash-fille d envelop e b y 
citing m y wife's preferenc e fo r gif t bestowa l ove r cash conferral . 
This citatio n woul d jus t rais e th e questio n o f wh y sh e ha s tha t 
noneconomic preferenc e an d wh y I  wish t o satisfy it . 

Consider another , mor e comple x case . A  frien d i s i n th e 
hospital an d ha s use d a  lo t o f blood . I  g o t o th e hospita l an d 
donate bloo d t o hi s account . Fo r ever y pin t donate d t o hi s 
account h e i s no t charge d fo r a  pin t o f bloo d h e ha s used . 
However, m y frien d i s no t i n dir e financial  straits ; and—i n 
these circumstance s anyway—wer e th e availabl e alternativ e a 
cash donatio n sufficien t t o cove r th e charg e fo r on e pin t o f 
blood, I  woul d no t mak e tha t payment . I f I  ha d a  choic e be -
tween th e tw o form s o f donation , I  woul d certainl y op t fo r th e 
in-kind donation . (I n th e rea l worl d circumstance s i t occur s t o 
me tha t m y friend' s medica l coverag e probabl y pick s up mos t o f 
the charge s fo r bloo d used . Ye t thi s someho w doe s no t see m 
relevant t o m y decision . I t woul d see m mor e relevan t i f the onl y 
available for m o f donation wa s cash. ) 

I valu e givin g a  pin t o f m y bloo d mor e highl y tha n I  valu e 
giving th e $5 0 tha t woul d bu y m y frien d a  comparabl e pin t o f 
blood. D o I  prefe r donatin g th e bloo d t o donatin g th e $5 0 
because I  valu e th e mone y mor e highl y tha n I  valu e th e blood ? 
Apparently not . Fo r I  woul d no t sel l th e pin t o f bloo d fo r thi s 
amount o f money. 15 Th e cos t t o m e o f goin g throug h th e pro -
cess o f givin g bloo d wer e I  t o g o throug h thi s proces s fo r th e 
sake o f a  $50 paymen t exceed s th e cos t t o m e o f foregoin g tha t 
payment. Ye t th e valu e t o m e o f givin g bloo d fo r thi s frien d 
clearly exceed s th e $5 0 whic h I  forego i n sale s revenue . 

What thes e fascinatin g littl e storie s brin g ou t i s that wha t on e 
sometimes care s abou t i s bein g engage d i n a  certai n activit y o r 
relation. On e want s t o pleas e a  love d one , expres s one' s affec -
tion i n a  wa y tha t especiall y exemplifie s one' s sens e o f anothe r 
individual, o r t o stand b y a friend i n a  personal wa y that directl y 
responds t o wha t h e ha s undergone . Her e w e ar e tw o step s 
removed fro m an y standar d consequentialis t accoun t o f th e 
value o f actions . W e woul d b e on e ste p remove d fro m tha t 
standard pictur e wer e w e t o ascrib e valu e t o som e action , fo r 
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example, th e direc t donatio n o f blood , i n virtu e o f wha t typ e o f 
action i t i s and no t simpl y i n virtu e o f th e valu e o f th e state s o f 
affairs th e actio n produced . Her e w e ar e furthe r remove d b y 
valuing, no t th e occurenc e o f a n actio n o f a  certai n type , bu t 
rather one' s ow n particula r engagement . On e doe s no t ab -
stractly valu e th e performanc e o f certai n type s o f action , muc h 
less th e typ e o f conditio n produce d b y th e action . Rather , on e 
values one' s doin g thi s o r tha t wit h respec t t o thi s specia l indi -
vidual (o r grou p o f individuals) . 

My having th e optio n o f simpl y an d directl y savin g m y frien d 
$50 b y applying $5 0 t o hi s hospita l bil l does no t lea d m e t o vie w 
my donatin g my  bloo d a s merel y a  matte r o f savin g hi m $50 . I f 
it did , I  woul d no t donat e th e bloo d sinc e I  woul d no t donat e 
the $5 0 (give n hi s financial  condition ) wer e tha t m y onl y alter -
native. Indeed , m y recognitio n upo n reflectio n o n th e mechan -
ics of th e bloo d donatio n an d insuranc e system s tha t a t mos t h e 
only benefit s financially  fro m my  actua l donatio n o f th e blood , 
does no t dete r m e fro m givin g th e blood . For , despit e thi s 
reflective knowledge , I  continu e t o perceiv e m y actio n a s a 
precisely responsiv e an d persona l reactio n t o hi s havin g los t 
blood. An d sinc e thi s i s wha t I  valu e doing , thi s i s wha t I  do . 
Were m y frien d t o lear n o f my  bloo d donation , presumabl y h e 
would no t perceiv e thi s a s equivalen t t o a  cas h donatio n t o 
either himsel f o r t o hi s insuranc e company—althoug h thi s woul d 
be th e vie w o f standar d consequentialis t eyes . Similarly , m y 
having th e optio n o f presentin g m y wif e wit h th e cas h equiva -
lent doe s no t lea d m e t o vie w bestowa l o f th e sweate r a s merel y 
a matte r o f savin g he r th e cos t o f securin g tha t sweater . I t doe s 
not lea d her , I  hope , t o seeing my  action a s equivalent t o savin g 
her a  certain outla y i n cash an d time . 

These littl e stories , especiall y th e bloo d donatio n story , sug -
gest a n accoun t o f ho w th e domin o theor y ca n b e false . I t i s 
simply tha t a  give n nonmarke t interactio n i s no t simpl y a  fee -
free versio n o f it s (closest) marke t counterpart . Providin g some -
one wit h fund s t o cove r th e fe e fo r neede d bloo d doe s no t 
accomplish wha t on e accomplishe s i n donatin g blood . Thi s dis -
crepancy betwee n wha t th e marke t ca n delive r an d wha t ca n b e 
delivered i n a  nonmarke t manne r i s especially clea r i n th e are a 
where th e domin o theor y i s manifestl y empiricall y false : se x o r 
sexual love . Wh y doe s a  marke t i n sexua l service s no t driv e ou t 
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or undercu t free-of-charg e sex ? Becaus e w e ar e talkin g abou t 
two radicall y different—albei t no t absolutel y different—form s 
of huma n interaction . Wha t I  hav e called , wit h intentiona l per -
versity, free-of-charg e sex , i s se x engage d i n b y th e agen t fo r 
the sak e of th e pleasur e o f tha t agent , th e pleasur e o f the agent' s 
partner, th e pleasur e i n th e pleasur e o f th e partner , th e plea -
sure o f th e partne r i n th e pleasur e o f th e agent' s pleasur e abou t 
being th e agen t o f thi s partner' s pleasure , etc. , where "pleasure " 
of cours e i s a  misleadingl y narro w ter m fo r al l th e value d sen -
sations, emotions , relations , etc . involved . Qu a agen t i n suc h a 
sexual exchang e on e correctl y doe s no t thin k o f onesel f a s pro -
viding a  service . An d qu a recipien t i n suc h a  sexua l exchang e 
one correctl y doe s no t thin k o f onesel f a s receiving a  service . 

This i s no t t o sa y tha t markete d se x canno t eve r hav e o r b e 
perceived a s havin g th e qualitie s o f nonmarke t se x o r tha t non -
market se x canno t a t al l b e motivate d b y instrumenta l consid -
erations. There i s no readil y observe d limi t t o the complexit y o f 
our motivations , t o ou r abilit y t o combin e incongruen t motiva -
tions, and t o our capacit y t o delude ourselve s abou t wha t w e ar e 
doing an d why . Bu t th e potentia l fo r a  comple x intermeshin g 
of se x engage d i n purel y fo r th e sak e o f a n externa l payof f an d 
sex engage d i n fo r th e sak e o f th e value d intrinsi c feature s o f 
that sexua l relatio n doe s no t negat e th e differenc e betwee n 
these tw o o r th e capacit y o f th e typica l supplie r o r consume r t o 
recognize thi s difference . This , again , i s wh y th e supplie r o f 
nonmarket se x wil l no t se e himsel f a s merel y savin g hi s partne r 
the pric e o f a  prostitute . Hence , eve n i n a  worl d i n whic h 
commercial se x exists , h e wil l stil l thin k tha t h e ca n giv e effec t 
to and fulfil l hi s noninstrumenta l motive s fo r givin g sex . 

Understanding eve n suc h simpl e an d commo n nonmarke t 
actions an d relation s an d th e discrepanc y betwee n the m an d 
their closes t marke t counterpart s require s abandonmen t o f th e 
standard consequentialis t picture . I t require s tha t action s (an d 
perhaps othe r non-state s o f affairs ) sometime s b e valuabl e an d 
undertaken fo r thei r ow n sak e an d no t merel y fo r th e sak e o f 
their anticipate d consequences . W e shoul d distinguis h betwee n 
internally valuabl e an d motivate d activitie s an d (merely ) instru -
mentally valuabl e an d motivate d activities. 16 Th e existenc e o f 
internally motivate d action s contradict s th e descriptiv e sid e o f 
standard consequentialis m whil e th e existenc e o f internall y 
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valuable action s contradict s it s prescriptiv e side . Th e existenc e 
of thes e action s i s the basi s fo r th e secon d an d mor e fundamen -
tal objectio n t o an y versio n o f standar d consequentialism , fo r 
example, t o universa l commodification , anticipate d i n sectio n 3 . 

Internally motivate d action s ar e undertake n b y a  perso n be -
cause o f th e valu e tha t perso n perceive s i n o r attache s t o hi s 
performance o f tha t action , t o th e relation s i t place s hi m in , o r 
to th e overal l schem e o r wa y o f lif e tha t i s partly constitute d b y 
his performanc e o f tha t action . Whe n valu e attache s t o thi s 
person's actio n i n virtu e o f th e valu e tha t attache s t o th e rela -
tions o r way s o f lif e th e actio n help s t o constitute , ther e i s a 
sense i n whic h th e valu e adhere s t o th e actio n becaus e o f th e 
value of th e action' s results . Yet in such a  case there i s a comple x 
interplay betwee n th e valu e o f th e resul t an d th e valu e per -
ceived i n th e actio n itself . On e value s another' s bein g bette r of f 
as a  resul t o f one' s generosity . Bu t i t i s a t leas t partiall y tha t 
other person' s bein g bette r of f b y mean s o f one' s ac t tha t on e 
values an d tha t feed s bac k int o th e valu e o f one' s generou s act . 
In contrast , a n actio n i s instrumentally motivate d insofa r a s i t i s 
performed fo r th e sak e o f a n outcom e tha t i s conceived o f an d 
valued entirel y separatel y fro m one' s performance . Th e valu e 
of th e action entirel y derive s fro m th e externa l valu e of it s yield . 

It seem s clea r tha t ther e ar e internall y motivate d activities ; 
except t o th e dedicate d mora l skepti c o r standar d consequen -
tialist, i t seem s plausibl e tha t som e o f thes e ar e internall y valu -
able. Productiv e activit y carrie d o n fo r it s own sake , the prover -
bial self-actualizin g work , epitomize s internall y motivate d an d 
valuable activity . Economi c activit y engage d i n fo r th e sak e o f 
payment, i n cas h o r kind , th e proverbia l alienatin g labor , epito -
mizes instrumentall y motivate d and , a t most , instrumentall y 
valuable action . Th e monetar y domin o theory , requirin g a s i t 
does disbelie f i n universa l commodification , require s belie f i n 
internally motivate d an d valuabl e activities . These mus t exis t s o 
that monetar y domin o processe s ca n threate n thei r extinction . 

Yet, rathe r tha n heighte n fear s abou t monetar y domin o pro -
cesses, I  thin k tha t thi s distinctio n help s alla y the m i n tw o ways . 
The first  way , alread y mentione d an d t o b e re-emphasize d i n 
the nex t section , i s that th e distinction remind s u s of ho w readil y 
people operatin g ou t ther e i n th e rea l worl d ca n identif y an d b e 
motivated b y th e valu e o f variou s activitie s an d relation s an d 
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thereby resis t th e pressur e o f domin o processes . Th e secon d 
way i s that th e distinctio n betwee n internall y valuabl e an d moti -
vated action s an d (merely ) instrumentall y valuabl e an d moti -
vated one s allow s us t o dispe l a  misleadin g contras t betwee n th e 
altruism o f nonmarke t activitie s an d th e selfishnes s o f marke t 
activities. Th e associatio n o f nonmarke t activitie s wit h altruis m 
and marke t activitie s wit h selfishnes s falsel y convey s a  sens e o f 
mutually repellin g pola r oppositio n betwee n nonmarke t an d 
market activities . Bu t th e distinctio n betwee n altruis m an d self -
ishness doe s no t i n fac t correspon d t o th e distinctio n crucia l t o 
describing an d anticipatin g th e forc e o f domin o processes , tha t 
is, th e distinctio n betwee n internall y an d instrumentall y moti -
vated an d valuabl e activities . 

It i s mistake n t o thin k o f al l thos e internall y value d activitie s 
as altruistic i n th e sens e of havin g the purpos e o f serving others , 
especially a t som e perceive d los s fo r oneself . An d i t i s mistake n 
to thin k tha t th e typ e o f displacemen t o f interna l valuatio n b y 
instrumental valuatio n tha t domin o processe s ar e suppose d t o 
threaten mus t occu r throug h th e invasio n o f a  marke t rational -
ity that i s selfish i n the sens e of havin g th e purpos e o f advancin g 
one's interest s fairl y narrowl y construed . 

Radin hersel f recognize s tha t attentio n t o nonmarke t se x re -
lations remind s u s tha t no t al l nonmarke t activitie s are altruistic . 
She writes , "Thos e wh o ar e agains t monetize d se x ar e probabl y 
against altruisti c se x also." 17 Nevertheless , sh e continuall y sug -
gests a  genera l associatio n o f nonmarke t interaction s wit h altru -
ism an d servic e t o others. Fo r example , worker s wh o care abou t 
their wor k an d no t merel y th e mone y i t bring s ar e thereb y 
declared t o b e givers . Bu t thi s associatio n o f productiv e activit y 
(or athleti c o r artisti c activity ) engaged i n fo r it s own sak e or fo r 
the sak e o f value d productiv e cooperatio n wit h "altruism " i s a s 
forced a s th e ti e betwee n internall y value d sexua l activit y an d 
sacrificial servic e t o others . 

At wha t poin t doe s internall y value d activit y tha t i s perceive d 
as enhancing another' s welfar e becom e altruistic ? Th e donatio n 
of bloo d t o a  frien d i s done fo r th e valu e o f one' s standin g i n a 
certain specia l relatio n t o tha t person , albei t th e friend' s nee d i s 
a preconditio n o f th e relation' s bein g possibl e an d valuable . 
More distan t an d impersona l contributions , fo r example , th e 
donation o f cash fo r famin e relief , also can b e done nonaltruist -
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ically—out o f generosity , sympathy , an d sens e of solidarity eve n 
with far-of f peopl e an d fo r th e sak e o f realizin g thos e trait s i n 
oneself—albeit th e nee d o f thos e peopl e i s a  preconditio n o f 
one's value d action . I t shoul d b e clea r tha t thes e ar e n o mor e 
egotistical account s o f internall y value d action s tha n ar e th e 
nonaltruistic account s o f th e knowledge-seeker' s o r th e stam p 
collector's internall y value d actions . My point i s simply t o under -
cut th e implie d lin k betwee n internall y value d activitie s an d 
altruism an d th e implie d pola r oppositio n betwee n internall y 
valued activitie s and (purportedly ) selfis h marke t activities . 

Nor a m I  implyin g tha t n o act s ar e reall y altruistic . But , 
ironically, th e action s tha t ar e mos t plausibl y describe d a s al -
truistic ar e performe d a s instrumentall y value d mean s towar d 
standardly consequentialis t ends . I  a m actin g altruisticall y if , 
solely o n th e convictio n tha t thi s wil l increas e th e balanc e o f 
good ove r ba d i n th e world , I  take a n intrinsicall y unrewardin g 
second job i n orde r t o contribut e th e proceed s t o famin e relief . 
I ac t fo r th e sak e o f tha t balanc e o f goo d ove r ba d withou t 
personal rewar d eithe r i n th e result s o r th e cours e o f m y activ -
ity. Th e iron y i s tha t a  polic y o f actin g i n accor d wit h suc h a 
standardly consequentialis t vie w threaten s precisel y th e mor e 
particularist value s o f personhoo d an d communit y tha t anti -
commodifiers cherish . 

It i s no t onl y tha t th e action s demande d b y a  standard conse -
quentialism wil l compet e wit h an d morall y outweig h th e action s 
constitutive an d expressiv e o f one' s personhoo d an d persona l 
relations. I n addition , acceptanc e o f suc h a  moralit y commit s 
one t o evaluatin g al l one' s possessions , skills , hopes , persona l 
ties, etc. , i n term s o f thei r payoff s fo r an d thei r cost s i n th e 
universal maximizin g program . A  thoughtfu l perso n wil l in -
evitably com e t o se c hi s mor e persona l projects , hi s distinc -
tive value s an d commitments , a s costly , unjustifie d self-indul -
gences.18 B y pursuing intrinsicall y rewardin g work , I  rob other s 
of th e goo d I  migh t hav e don e fo r the m eithe r directl y o r 
through financia l contribution . B y donating bloo d fo r a  friend , 
I ro b other s o f th e famin e relie f fund s tha t I  could hav e gener -
ated throug h th e sal e o f my  blood . Calculatio n fo r altruism , th e 
potential demand s o f whic h ar e unending , ca n threate n th e 
perceptions an d evaluation s neede d fo r personhoo d an d com -
munity a s much , i f no t more , tha n calculatio n fo r individua l 
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financial enrichment. 19 Indeed , th e particularis t characte r o f 
the value s o f personhoo d an d communit y see m t o b e mor e 
threatened b y th e prescriptiv e cal l fo r universa l hedonis m o r 
welfareism tha n b y eithe r th e prescriptiv e cal l fo r th e maximi -
zation o f ordinary monetar y holding s o r th e prescriptiv e cal l fo r 
the maximizatio n o f Th e Exchangeabl e An  Sich.  For , whateve r 
their implausibilities , universa l hedonis m an d welfaris m a t leas t 
avoid positin g a s ultimately valuabl e somethin g tha t i s obviously 
solely o f instrumenta l valu e or somethin g tha t i s contentless. 

V. T H E PERSISTENC E O F 
INTERNALLY VALUE D ACTIVITIE S 

There mus t b e som e differenc e betwee n bloo d an d sex—fo r 
there i s some evidenc e tha t commodifie d bloo d doe s crow d ou t 
nonmarket blood—indeed , crowd s ou t mor e nonmarke t bloo d 
than commodificatio n a t standar d price s draw s forth . Th e sor t 
of stor y tol d b y Titmus s an d Singe r abou t ho w thi s crowdin g 
out occur s i s no t inherentl y implausible. 20 Th e speculatio n i s 
that whe n bloo d ha s no marke t pric e potentia l donor s are strongl y 
motivated t o giv e bloo d becaus e the y (correctly ) perceiv e tha t 
only throug h suc h gift s wil l thos e needin g bloo d receiv e i t an d 
that t o giv e unde r suc h circumstance s i s to bestow a n enormou s 
benefit—life itself . Thi s motivatio n i s lost, i t i s suggested, whe n 
commercial bloo d enter s th e scen e an d mor e givin g i s discour -
aged tha n sellin g i s encouraged . 

Blood i s a  goo d whil e se x i s a n activit y (o r a  service) . Th e 
blood wit h whic h th e patien t i s about t o b e transfuse d i s muc h 
further detache d fro m it s dono r and , therefor e fro m th e do -
nor's motivation , tha n th e se x tha t th e partne r i s about t o enjo y 
is detache d fro m th e sexua l agent—especiall y sinc e th e se x 
depends upo n a n ongoin g complicate d interpla y betwee n agen t 
and partner . Fo r thi s reaso n i t make s sens e t o say—ther e i s a 
sense i n whic h i t i s true—tha t purchase d bloo d i s a s goo d as , 
because it is the same thing as,  donated blood . ( I leav e aside contin -
gent complication s regardin g bot h th e qualit y o f bloo d an d th e 
quality o f sex. ) Th e recipien t i s unabl e t o distinguis h betwee n 
blood tha t ha s bee n give n an d bloo d tha t ha s bee n sold . I n thi s 
respect ther e i s n o discrepanc y betwee n wha t th e marke t ca n 
deliver an d wha t ca n b e delivere d b y gift . Focusin g o n thi s fact , 
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the potentia l bloo d dono r ma y thin k tha t th e onl y thin g tha t 
differentiates hi m fro m th e bloo d selle r i s hi s willingnes s t o 
forego th e $50 , hi s willingnes s tha t th e bloo d recipien t b e spare d 
a $5 0 charge . 

This i s les s o f a  mistak e tha n th e lover' s thinkin g tha t h e i s 
saving hi s partne r th e cos t o f a  prostitute . Bu t isn' t i t stil l a 
mistake? Whateve r reason s w e hav e fo r regrettin g th e prospec -
tive discouragin g o f th e bloo d dono r (asid e fro m worrie s abou t 
the overal l suppl y o f blood , whic h coul d b e handle d b y offerin g 
a hig h enoug h pric e fo r blood ) ar e reason s fo r th e potentia l 
donor himsel f t o distinguish betwee n givin g bloo d an d (merely ) 
saving th e recipien t th e pric e o f blood . Thos e reason s hav e t o 
do wit h th e value s o f actin g ou t o f friendshi p o r fello w feelin g 
in particula r way s that , a t leas t conventionall y o r symbolically , 
represent direc t response s t o another's condition , an d th e valu e 
to th e recipien t o f bein g responde d t o i n thi s way . Th e donor' s 
action stil l achieve s thes e value s or , perhaps , especiall y achieve s 
these values , i n a  worl d i n whic h som e bloo d move s i n th e 
market. I t seem s tha t al l potentia l donor s hav e t o do i n orde r t o 
avoid makin g th e lover' s mistak e i s to remember tha t sometime s 
what i s valuabl e i s one' s engagemen t i n a  particula r actio n o r 
relation. On e nee d onl y remembe r tha t wha t i s valuabl e fo r 
each o f u s i s our livin g ou r live s i n certai n ways , no t simpl y ou r 
being generators o f or read y receptacle s fo r goo d consequences . 

Typically, on e ca n kno w th e pric e o f somethin g ye t no t iden -
tify th e valu e o f tha t somethin g wit h it s monetar y pric e becaus e 
the tw o something s ar e no t identical . Givin g bloo d i s no t th e 
same a s givin g cas h t o purchas e blood . Th e friendshi p on e 
receives fre e o f charg e i s no t th e sam e a s th e friendshi p on e 
would otherwis e pa y for . Wha t i s pai d fo r whe n on e "buys " a 
child i s the opportunity t o become paren t t o that chil d (th e chil d 
it wil l becom e throug h one' s parentag e o f it) ; one doe s no t bu y 
that developin g chil d an d one' s relatio n t o it . The cost s incurre d 
for suc h a n opportunit y ca n hardl y b e identifie d wit h th e valu e 
(even th e discounted value! ) one enjoy s i n th e child . 

The valu e fo r onesel f o f wha t on e ha s o r doe s nee d no t b e 
identified wit h th e marke t pric e on e foregoe s o r th e marke t 
price on e pays . Neithe r shoul d th e valu e o f wha t i s don e fo r 
one b e identifie d wit h th e marke t pric e whic h otherwis e on e 
might hav e pai d fo r th e closes t marke t counterpar t t o wha t on e 
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has received . Ye t th e Titmuss/Singe r accoun t als o focuse s o n 
how commercializatio n o f bloo d i s suppose d t o diminis h th e 
value t o th e recipien t o f receivin g bloo d an d o n th e fac t tha t 
this diminutio n undercut s donatio n o n th e par t o f thos e wh o 
want t o giv e somethin g o f great , indeed , unmeasured , value . 
Here, again , I  wan t t o sugges t tha t insofa r a s thi s proces s ac -
tually occurs , i t rest s o n a  mistak e o n th e par t o f th e potentia l 
donor. I t i s simply no t tru e tha t th e valu e t o th e patien t o f th e 
blood tha t i s donated t o him i s what h e woul d otherwis e hav e t o 
pay fo r it . Were th e subjectiv e valu e o f commoditie s identica l t o 
their marke t price , n o commoditie s woul d eve r exchang e (an d 
there woul d b e no marke t price s and n o commodities). A system 
that provide s th e patien t wit h bloo d fo r a  $5 0 charg e enor -
mously benefit s him . I n thi s case , a s i n others , eve n th e ver y 
object tha t ha s a  marke t pric e (tha t is , th e blood ) ca n b e price -
lessly valuable . I f yo u donat e th e bloo d o r receiv e a  donation , 
you ar e stil l directl y an d intentionall y givin g lif e o r receivin g it , 
even thoug h i t is also true tha t vi a commercialization peopl e ca n 
get lif e a t a  bargai n price . I t remain s tru e tha t th e dono r ha s 
saved somebody' s lif e even i f there wa s another Goo d Samarita n 
or pai d rescue r waitin g i n th e wings . 

I hav e argue d tha t commercializatio n shoul d no t stan d i n th e 
way o f one' s realizin g th e valu e o f respondin g i n friendship , o r 
empathy, o r solidarity , t o the needfu l conditio n o f another . Bu t 
commercialization doe s stan d i n th e wa y o f realizin g a  related , 
but mor e complex , desire . This i s not th e desir e t o respon d i n a 
certain wa y give n th e other' s needfu l condition , bu t rathe r th e 
desire tha t thi s response o n one' s par t b e needed . I t i s the desir e 
that one' s responsiv e ac t b e indispensibl e t o th e relie f o f th e 
other's needfu l condition . Eve n les s attractively , i t ca n b e por -
trayed a s th e desir e fo r th e needfu l perso n t o be utterl y depen -
dent upo n one' s goin g t o hi s aid . (Bu t no t becaus e on e want s t o 
threaten no t t o g o t o hi s aid. ) I t i s no t a  desir e merel y fo r 
opportunities fo r altruis m bu t rathe r fo r ther e bein g depen -
dents upo n (one's ) altruism . 

Commercialization frustrate s thi s sort of desire b y eliminatin g 
the needfu l one' s dependenc y o n thos e wh o valu e one' s depen -
dency o n them . Thi s speak s wel l fo r commercialization , fo r thi s 
sort o f desir e seem s t o m e t o b e thoroughl y worth y o f frustra -
tion. Again , thi s i s not t o deny th e valu e o f act s of direc t friend -
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ship, generosity , etc.—thei r valu e t o thos e wh o perfor m the m 
and th e valu e o f th e knowledg e tha t the y hav e bee n performe d 
to th e recipient s o f thos e acts . T o b e show n friendshi p an d 
noncalculating suppor t i n a  tim e o f nee d i s a  goo d tha t quit e 
literally canno t b e purchase d a t an y price . I t i s because neithe r 
it no r an y clos e substitut e ca n b e purchase d tha t commercializa -
tion nee d no t threate n th e bestowa l o f thi s goo d o r th e goo d o f 
bestowing it . The onl y goo d reaso n fo r desirin g dependenc y o n 
such act s i s the propositio n that , i f dependency doe s no t obtain , 
the valu e o f th e act s an d receptio n o f the m wil l dissipat e o r b e 
forgotten. Sinc e I  find  thi s propositio n dubious , th e onl y re -
maining reason s I  see fo r desirin g dependency ar e th e unwhole -
some desire s t o be depended upo n an d t o be dependent . 

VI. T H E PERSISTENC E O F 
INSTRUMENTALITY VALUE D ACTIVITIE S 

In seekin g t o cas t doub t o n th e ide a that , withi n th e marke t 
order, monetarizin g domin o processe s develo p dangerousl y 
powerful momentum , I  ma y see m t o hav e endorse d implicitl y 
the normativ e idea l tha t th e bes t lif e i s one i n whic h al l action s 
are internall y motivated . O n th e contrary , however , suc h a n 
ideal i s a t bes t silly . Imagin e tha t w e wer e miraculousl y free d 
from th e nee d t o engag e i n decision s an d endeavor s fo r th e 
sake o f thei r externall y value d consequences . Tha t is , imagin e 
that w e wer e finally  an d totall y release d fro m th e real m o f 
necessity. One' s onl y choice s woul d b e abou t whic h o f th e avail -
able internall y value d activitie s o r relation s on e shoul d pursue . 
Let u s furthe r assum e tha t suc h choice s woul d themselve s b e 
effortless eithe r becaus e th e availabl e alternative s woul d no t 
conflict o r becaus e thei r respectiv e intrinsi c value s woul d b e 
readily commensurable . Ther e woul d b e n o har d choice s im -
pinging upo n th e real m o f freedom . Yet , unde r thes e circum -
stances, one' s lif e woul d hove r betwee n th e brutishnes s o f im -
mediate (albeit , perhaps , polymorphous ) gratificatio n an d th e 
godliness o f post-revolutionar y fulfillment . Th e tendenc y would , 
I think , b e t o settl e o n th e former . Th e mor e elevate d fulfill -
ments woul d onl y b e availabl e t o thos e individual s wh o ha d 
previously postpone d gratificatio n i n orde r t o prepar e them -
selves fo r thos e highbro w evening s o f literar y criticism . Absen t 
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such instrumentall y motivate d preparation , ther e woul d no t b e 
much o f a  sel f t o be gratified o r fulfilled . 

Moreover, i t would b e a  mistake t o forge t th e man y les s lovely 
forms o f internall y motivate d actions . The individua l actin g ou t 
of malice , sadism, o r powe r lus t i s also engaged i n activity fo r it s 
own sake , o r fo r th e sak e o f th e relation s o f powe r o r domi -
nance i t serves , an d no t fo r th e sak e o f som e entirel y externall y 
valued end . Th e sadist' s action s a s muc h involv e th e persona l 
touch a s th e lover's . Wit h respec t t o suc h cases , w e ma y wel l 
long fo r a n insidiou s domin o proces s which , fo r example , b y s o 
focusing th e sadist' s min d o n th e financial  opportunit y cost s o f 
his leisure-tim e torture , lead s hi m awa y fro m hi s meaningfu l 
personal relation s int o an alienatin g pursui t o f Mammon . 

This i s not t o deny th e possibilit y of live s in which al l or almos t 
all major undertaking s ar e significantly an d attractivel y suffuse d 
with th e agents ' respectiv e values . I t i s no t craz y t o aspir e t o a 
rewarding career , value d avocations , an d warm , affirming , fa -
milial relation s an d friendships . Bu t thes e an d simila r compo -
nents o f a n enviabl e lif e al l hav e thei r inescapabl e an d deepl y 
embedded necessities . Thes e includ e th e cost s o f opportunitie s 
foregone, th e cost s o f developin g th e insight s an d skill s an d 
strength o f wil l needed t o choose wel l among opportunities , an d 
to choos e ap t an d mutuall y coheren t route s t o chose n ends . A 
tolerance fo r costs , eithe r i n th e for m o f foregon e end s o r 
nonrewarding means , i s crucia l t o lif e building , tha t is , crucia l 
to personhoo d an d community . A  socia l syste m tha t doe s no t 
free it s member s fro m al l internall y unrewardin g necessitie s 
need no t b e an enem y o f personhoo d an d community . 

Moreover, a t leas t i n sociall y comple x an d technologicall y 
advanced societies , th e island s o f self-realizatio n tha t indi -
viduals d o creat e ar e secure d an d supporte d b y vas t network s 
of nonintrusivel y instrumenta l ties . Ther e ar e th e commonl y 
impersonal tie s t o one' s employer , t o th e manufacture r o f one' s 
favorite camera , fishing  equipment , o r musi c albums , t o one' s 
real-estate agen t o r neighborhoo d dru g dealer , t o the truste e o f 
one's annuity plan , and th e impersona l tie s of al l of thes e peopl e 
to ye t others . I t i s precisel y thes e network s tha t mad e possibl e 
the grea t variet y o f chose n arena s fo r self-fulfillmen t tha t char -
acterize pluralisti c libera l societies . These impersona l ties , which 
sustain a  pluralis t pursui t o f personhoo d an d communit y be -
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cause the y d o no t requir e uniformit y o f belie f i n substantiv e 
values, ar e constitute d b y marke t relation s tha t ar e motivate d 
largely b y anticipated monetar y payoffs . 

It i s certain, however , tha t observatio n o f and . participation i n 
market relation s doe s ac t a s a  solven t o f traditiona l an d habitu -
ally value d pattern s o f behavio r an d doe s encourag e peopl e t o 
pursue o r creat e alternativ e course s o f actio n o n th e basi s of th e 
longer ter m and , hence , externa l payoff s o f thos e course s o f 
action. On e o f th e grea t liberatin g feature s o f th e marke t orde r 
is th e wa y i t challenge s existin g socia l patterns . Conside r th e 
traditional housewif e who , upo n seein g man y wome n fro m he r 
neighborhood workin g outsid e th e hom e an d hirin g househol d 
help, begin s t o wonde r whethe r wha t sh e i s doin g i s merel y 
saving th e househol d budge t th e cos t of a  housekeeper . I s this a 
hurtful commodificatio n o f he r previousl y internall y value d ac -
tivity o r a  necessar y ingredien t i n he r mor e autonomousl y de -
ciding wha t t o d o wit h he r life ? Anothe r liberatin g featur e o f 
the marke t orde r i s precisely it s depersonalization an d monetar -
ization o f otherwis e oppressiv e an d intrusiv e relations . On e i s 
freed fro m societ y a s on e bi g family . Th e alternativ e t o th e 
society o f contrac t i s th e societ y o f status . Whil e th e latte r ma y 
provide it s creature s wit h a  sens e o f sel f an d place , i t i s a n 
assigned sel f an d a  confined place . 

Life i n a  marke t orde r doe s encourag e th e instrumenta l 
rationality o f projectin g an d choosin g amon g comple x plan s 
that involv e elaborat e hierarchie s o f instrumentalities , an d tha t 
may requir e th e postponement , o r eve n abandonment , o f oth -
erwise availabl e form s o f satisfaction . O f course , th e specia l rol e 
of instrumenta l rationalit y an d th e postponemen t o f gratifica -
tion withi n th e marke t orde r ca n b e exaggerated . Thi s exagger -
ation i s natural i n reactio n t o th e fals e nostalgi c pictur e o f prio r 
ages i n whic h heart y yeome n an d self-realize d craftsme n coul d 
achieve thei r long-ter m goal s o f sustainin g themselves , thei r 
families, an d thei r lord s an d bishop s b y rewardin g an d joyfu l 
toil. 

Yet, whethe r o r no t instrumenta l rationalit y i s especially char -
acteristic o f marke t societies , i t would b e an erro r t o pictur e th e 
typical practitione r o f instrumenta l rationalit y a s radicall y sepa -
rating instrumentall y motivate d activitie s and relation s fro m th e 
internally value d activities , relations , an d othe r end s tha t the y 
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allow hi m t o enjoy . A s Radi n note s wit h regar d t o occupationa l 
decisions, mean s t o end s ma y b e chose n partl y o n th e basi s o f 
their ow n appeal . Activitie s an d relation s originall y adopte d 
purely fo r th e sak e of thei r externa l payoff s ma y come , perhap s 
through associatio n wit h thos e payoff s an d perhap s b y tappin g 
an unrecognize d interes t i n thos e activitie s o r relations , als o t o 
be valued i n themselves . (Recal l th e previousl y note d capacit y o f 
people complexl y t o intermingl e interna l an d instrumenta l sex -
ual motivations. ) Peopl e wh o joi n firms  fo r th e sak e o f th e 
salaries an d retiremen t benefit s develo p value d persona l tie s 
and institutiona l loyalties . Owners o f car-repai r shop s ma y quit e 
calculatingly se t ou t t o b e friendl y wit h an d hav e a  persona l 
relation wit h thei r customers ; thei r customers , i n turn , ma y 
cunningly inves t som e tim e an d effor t i n developin g thes e per -
sonal relations . Ye t tha t doe s no t mea n tha t som e comfortabl y 
low-keyed bon d o f mutua l recognitio n an d confidenc e wil l no t 
ensue.21 I  assum e tha t Radi n doe s no t mea n t o den y thi s inter -
penetration o f wha t i s instrumentall y an d wha t i s intrinsicall y 
valued whe n sh e writes tha t "Commercia l friendshi p i s a contra -
diction i n terms." 22 

It is , of course , alway s possibl e t o develo p a  disproportionat e 
occupation wit h th e mean s on e employ s towar d one' s furthe r 
ends, b e i t wit h money , o r vitamins , o r th e favo r o f thos e i n 
authority. So , i n a  societ y i n whic h mone y i s a  ke y mean s fo r 
achieving ends , fear s abou t th e commodificatio n o f activitie s 
and relation s tha t shoul d b e value d fo r thei r ow n sak e ar e no t 
fantastic. Ther e ar e feature s o f ou r societ y tha t ma y di m peo -
ple's perceptio n o f th e value s interna l t o certai n way s o f actin g 
and relatin g t o other people . There i s a consequentialist mental -
ity, strongl y exemplifie d b y bu t hardl y th e produc t o f o r con -
fined t o Chicag o economics , tha t portray s th e valu e o f action s 
and relation s a s entirely derivativ e o f thei r consequent , externa l 
payoffs. Give n thi s perspective , action s performe d i n th e mar -
ket fo r th e sak e o f thei r financial  payof f ma y come t o be seen a s 
paradigmatic o f al l rationa l action . Dovetailin g wit h thi s percep -
tion i s the appea l o f mone y a s th e bes t candidate—whic h i s no t 
to sa y tha t i t i s a  goo d candidate—fo r a  commo n standar d b y 
which most , i f not all , of our endeavor s ca n b e measured agains t 
one another . Th e plausibilit y o f mone y a s th e measur e o f al l 
things—if ther e i s t o b e a  measur e o f al l things—i s furthe r 
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reinforced i n monetarize d marke t societie s tha t emphasiz e a 
systematic connection betwee n success , reward, and money . Thes e 
are reason s fo r moralist s t o b e concerned wit h portrayin g mor e 
adequate conception s o f huma n flourishing . But , i n standardl y 
liberal fashion , I  presume tha t such project s o f mora l edificatio n 
are t o tak e plac e outsid e o f th e politica l real m an d withou t 
employing th e powe r o f th e stat e t o supplemen t th e persuasiv e 
powers o f th e moralists . 

But rathe r tha n attemp t t o defend thi s genera l presumption , 
I retur n t o my  basi c questio n fo r thos e wh o fearfull y entertai n 
the monetar y domin o theory . I f nonmarke t activitie s an d rela -
tions ar e s o muc h better , s o muc h mor e valuable , tha n thei r 
market counterpart s (i f any) , an d i f marke t activitie s an d rela -
tions do no t preclud e thes e internall y valuabl e activitie s an d tie s 
(and I  hav e argue d tha t commercializatio n onl y preclude s th e 
indispensibility o f nonmarke t activitie s an d relations) , the n won' t 
people i n genera l continu e thei r nonmarket , internall y moti -
vated, action s an d relations—unles s peopl e i n genera l b e knave s 
or fools ? An d i f th e proble m i s tha t peopl e ar e suc h knave s o r 
fools tha t the y canno t recogniz e o r wil l no t choos e thes e com -
ponents o f huma n flourishing , the n wh o i s t o b e entruste d t o 
design an d enforc e limitation s o n th e marke t tha t wil l advanc e 
genuine personhoo d an d community ? 

NOTES 

1. It s advocates point out tha t production fo r exchange is crucial fo r 
a pluralist society because i t allows cooperation amon g individuals who 
do not share substantive values . Production fo r monetar y exchang e al-
lows this exchange to transcend the barriers of barter. 

2. Margare t Jane Radin , "Justic e an d th e Marke t Domain, " i n thi s 
volume, and "Market-Inalienability," Harvard Law Review 100 (June 1987): 
1849-1937. 

3. Margare t Jane Radin , "Propert y an d Personhood, " Stanford  Law 
Review 34 (May 1982) : 957-1015. 

4. Accordin g t o Radin : "Unde r universa l commodification , marke t 
trading and its outcomes represent individual freedom an d the ideal fo r 
individuals and society . Unrestricte d choic e about wha t goods to trade 
represents individua l freedom , an d maximizin g individua l gain s fro m 
trade represents the individual's ideal. All social and political interactions 
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are conceive d o f a s exchanges fo r monetizabl e gains " (Radin , "Market -
Inalienability," 1861) . 

5. Radin , "Justice and th e Marke t Domain, " 173 . 
6. Th e peacefu l co-existenc e tha t Radi n call s for betwee n marke t an d 

nonmarket aspect s o f people' s live s i s aki n t o a  police d quot a system . 
Only s o muc h commodificatio n o f thi s o r tha t aspec t o f lif e wil l b e al -
lowed. Insofa r a s i t i s feasible, s o muc h non-commodificatio n o f thi s o r 
that aspect of life wil l be mandated . 

7. Radin , "Justice and th e Marke t Domain, " 178 . 
8. Radin , "Market-Inalienability," 1850 , 1859-60 , 1861 . 
9. However , Radi n point s ou t i n "Market-Inalienability " tha t "Uni -

versal commodification i s an archetype , a  caricature" (1862). 
10. Radi n speculate s tha t "i t ma y b e tha t marke t rhetoric , th e dis -

course of commodification .  . .  [t]o the extent th e rhetoric i s internalized 
. .  . alienates us from ou r true selves as persons" ("Justice and th e Marke t 
Domain," 190) . 

11. I n a manner tha t parallels a focus on monetarization , th e observe r 
who i s concerned abou t th e forc e o f hedonisti c domin o processe s mus t 
disbelieve i n universa l hedonism . Ye t tha t observe r i s likely t o conside r 
universal hedonis m t o b e highl y seductiv e an d t o perceiv e th e belie f i n 
and promulgatio n o f universa l hedonis m t o be expressive o f the under -
lying and increasin g hedonism tha t he deplores . 

12. I f profi t o r incom e maximizin g i s not suppose d t o explai n pref -
erences amon g alternatives , bu t i s onl y a  differen t wa y o f sayin g tha t 
people prefe r wha t they do and d o what they prefer , i t loses all its impe-
rial force . 

13. Again , a  hedonic paralle l exists . I f someone comes to believe tha t 
the goo d lie s i n th e maximizatio n o f pleasure , i n himsel f o r acros s th e 
collective, that person to o may come to see all attributes, conditions, etc., 
as resources tha t ar e valuabl e only insofa r a s they can b e converted int o 
or trade d fo r pleasure . Unde r thes e circumstances , w e migh t observ e 
the dissolution o f self feared b y the opponent o f universal hedonism . 

14. Recal l tha t eve n frenzie d pursui t o f rea l mundan e mone y i s n o 
more evidenc e o f th e pursui t o f ur-currency fo r it s own sak e than i s the 
pursuit o f nonmonetar y goal s evidence agains t th e universa l motivatin g 
force o f ur-currency . It' s that sort of theory . 

15. I  assume n o significan t wealt h effect . Tha t is , the valu e t o m e o f 
the $5 0 I  would surrende r throug h a  cash donatio n i s not significantl y 
greater tha n th e value to me of the $50 I  would receiv e were I  to sell m y 
blood. 

16. Se e the similar distinction between activities valued instrumentall y 
and activitie s value d substantivel y spelle d ou t especiall y o n pp . 393-9 5 
of C . Edwi n Baker' s "Countin g Preference s i n Collectiv e Choic e Situa -
tions," UCLA LawReview25 (Feb . 1978) : 381-418 . 
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17. Radin , "Justice and th e Marke t Domain. " 
18. Th e desire to preserve what I  have called the "particularism value s 

of personhoo d an d communit y agains t th e onslaugh t o f evaluativ e uni -
versalism remind s on e o f th e stran d o f anticonsequentialis t though t i n 
recent mora l literatur e tha t began , perhaps , with Bernar d Williams' s "A 
Critique o f Utilitarianism, " inJ . J . C . Smart an d Bernar d Williams , Util-
itarianism For and Against (Cambridge: Cambridge Universit y Press , 1973) . 
For a recent statement of this anticonsequentialism, see Loren Lomasky' s 
Persons, Rights  and the Moral Community (Oxford : Oxfor d Universit y Press , 
1987). 

19. Radi n think s tha t th e concep t o f altruis m alread y presuppose s 
more distance between peopl e than w e wish to countenance i n our ideal s 
of sexuality . I  sugges t a  parallel , bu t mor e general , tensio n betwee n 
altruism an d th e ideals of personhood an d community . 

20. Richar d M . Titmuss , The  Gift  Relationship:  From  Human Blood  to 
Social Policy (New York : Pantheon , 1971) ; Pete r Singer , "Freedo m an d 
Utilities in the Distribution o f Health Care, " in Markets and Morals, ed. G. 
Dworkin, G . Bermant , an d P . G . Brow n (Washington , D.C. : Hemi -
sphere, 1977) , 149-73 . A n instructiv e an d amusin g respons e t o Singe r 
appears i n Lore n Lomasky , "Gif t Relations , Sexua l Relation s an d Free -
dom," Philosophical Quarterly 33 (July 1983) : 250-58. 

21. I  hypothesize tha t here , a s everywhere else , unintentionall y ben -
eficient invisible-han d force s ar e mor e at work tha n critic s of the marke t 
realize. Peopl e pursue , usuall y withou t consciou s design , a n "optimal " 
mix o f persona l commitment s an d freedo m fro m socia l bondage . An d 
the market , whic h include s bot h for-profi t an d not-for-profi t institu -
tions, i s always aler t t o the differin g demand s fro m potentia l customer s 
for autonom y an d fo r belonging . 

22. Radin , "Justice and th e Marke t Domain, " 174 . 
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MARKET CHOIC E AN D 
HUMAN CHOIC E 

ROBERT E . LANE 

I. W E LIV E I N SYSTEM S 

There ar e fou r majo r target s o f criticis m o f th e market : effi -
ciency, distributiv e justice, personality , an d qualit y o f life . Mar -
ket influence s o n an y on e o f the m als o influenc e th e othe r 
three; henc e criticis m o f marke t influence s o n an y on e implie s 
something abou t th e others . Changin g on e marke t relatio n 
changes others . A s th e ecologist s say , "yo u can' t d o jus t on e 
thing." I n th e interes t o f brevit y w e wil l selectivel y combin e th e 
third an d th e fourt h targets , personalit y an d th e qualit y o f life . 

Levels o f efficienc y an d productivit y affec t justice . Mos t ob -
viously: (1 ) distribution depend s upo n production , an d (2 ) relie f 
of povert y require s resources . Man y justice theorist s hav e rec -
ognized this . Gregor y Vlasto s onc e pointe d ou t tha t an y jus t 
custodian o f good s must , a s a  condition o f hi s fiduciary  respon -
sibilities, maximiz e th e resource s availabl e t o hi s wards; l a s Rawl s 
reminds us , even egalitarian s mus t mak e provisio n fo r resourc e 
development unles s the y priz e equalit y ove r well-being. 2 I n quit e 
a differen t sense , economi c growt h permit s Paret o optima l in -
crements t o th e poor . Finally , an d les s certainly , a  curvilinea r 
relation betwee n economi c growt h an d egalitaria n distributio n 
obtains suc h tha t a t a  lat e stag e o f industria l developmen t som e 

I wis h t o express m y thank s t o the Institutio n fo r Socia l an d Policy  Studies , Yal e 
University, an d t o Nuffiel d College , Oxford , fo r hospitalit y an d logistica l sup -
port. 
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intrinsic propertie s o f marke t system s favo r a  (modestly ) mor e 
egalitarian distributio n o f th e product. 3 I f efficienc y an d equal -
ity represen t "th e bi g tradeoff, " on e ca n choos e t o emphasiz e 
one ove r th e other , bu t responsibl e mora l theorist s canno t choos e 
to ignore th e effect s o f th e one upo n th e other . 

Economic efficienc y affect s personalit y an d qualit y o f life . 
Everywhere povert y i s th e enem y o f personalit y developmen t 
and a  decen t qualit y o f life . Scramblin g fo r a  livin g i s preoccu -
pying and , eve n withou t th e cultur e o f povert y (whic h i s said t o 
be a  featur e onl y o f capitalis t societies) , th e poo r canno t reflec t 
upon themselve s t o achiev e self-knowledge ; the y canno t devot e 
their meage r resource s t o cultura l enrichmen t o r self-develop -
ment. Acros s societie s member s o f th e mor e develope d econ -
omies hav e highe r level s o f mora l reasoning , o r a t leas t develo p 
them earlie r i n adolescence ; withi n th e moder n America n soci -
ety, th e college-educate d ar e overwhelmingl y mor e likel y tha n 
those withou t thi s educatio n t o develo p standard s o f principle d 
moral reasoning. 4 Colleg e cost s money . Cognitiv e development , 
which i s the foundatio n o f mora l reasonin g an d ha s man y othe r 
desirable personalit y effects , i s a functio n o f resource s give n t o 
education. Highe r pe r capit a GN P i s certainl y no t a  sufficien t 
condition fo r personalit y development , bu t u p t o a  poin t (per -
haps on e w e hav e no w reached ) i t i s a necessary one . 

Distributive justice affect s efficiency , partl y becaus e i t affect s 
incentives—hence Rawls' s differenc e principle . Carelessl y ap -
plied, th e distributio n o f mone y (bu t no t o f work ) base d o n 
principles o f nee d seem s t o undermine initiativ e an d enterprise . 
Although i n bot h th e Britis h an d America n economie s mos t 
people believ e tha t the y ge t abou t wha t the y deserve, 5 som e 
strikes, labo r turnover , an d withdrawa l o f initiativ e ste m fro m a 
sense o f injustic e an d d o hav e efficiency costs . 

Justice affect s personalit y an d som e aspect s o f lif e quality , 
although i t affects thes e les s than doe s efficiency. Thi s i s because 
poverty ha s a  muc h greate r effec t o n personalit y tha n doe s 
inequality. Fo r example , abov e th e leve l o f decen t subsistence , 
that primar y good , self-esteem , i s only minimall y relate d t o leve l 
of income. 6 O n thes e narro w grounds , an d takin g du e car e no t 
to creat e feeling s o f dependency , th e justic e o f nee d seem s 
better devise d t o protec t personalit y tha n th e justice o f equalit y 
(where thes e tw o kind s o f justice ma y b e distinguished) . 
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Personality affect s efficienc y i n al l th e obviou s senses : wor k 
ethic, entrepreneuria l spirit , sens e o f responsibility , abilit y t o 
delay gratification , self-relianc e ar e al l relate d t o economi c de -
velopment. Abou t on e sixt h o f th e America n productivit y in -
creases i n th e 1929-196 9 perio d wer e attributabl e t o th e devel -
opment o f huma n capital. 7 

Personality affect s justic e i n a  variet y o f ways : variation s i n 
belief i n a  "jus t world' * creat e variatio n i n tendencie s t o justif y 
injustices;8 mos t peopl e sho w a  stron g tendenc y t o desir e tha t 
one person' s (ofte n th e self's ) rati o o f inpu t (cos t o r effor t o r 
sacrifice) t o outcome (pa y o r statu s o r power ) i s the sam e a s an y 
other's simila r ratio , bu t peopl e diffe r i n thei r response s t o 
unbalanced ratios; 9 th e leve l o f mora l reasonin g mentione d 
above, especially th e capacit y t o ris e above conventiona l reason -
ing base d o n consensu s o r la w an d orde r t o level s o f principle d 
reasoning, i s a  personalit y trait ; s o i s the sens e o f responsibilit y 
for th e fat e o f other s tha t mus t preced e prosocia l o r altruisti c 
acts10 —al l thes e qualities , whil e ofte n situationall y influenced , 
are differentiall y distribute d i n th e population , tha t is , the y 
reflect disposition s o f personality . 

We liv e i n socia l system s wher e an y on e o f th e propertie s 
mentioned abov e affect s th e others—an d th e effect s ar e reflex -
ive. Fo r example , th e market' s efficienc y effect s o n personalit y 
in tur n affec t th e market' s efficiency . Fo r thi s reaso n thos e 
market critic s wh o desir e t o alte r on e relatio n mus t thin k o f th e 
second-order effect s o f tha t alteratio n o n th e relatio n criticize d 
and o n th e value s tha t th e criticis m i s designed t o advance . Th e 
unintended consequence s o f an y on e policy , whethe r i t i s th e 
current polic y o r a  propose d reform , ar e substantia l an d ofte n 
self-defeating.11 

That societ y i s a  socia l syste m wher e alteration s i n on e ele -
ment affec t other s i s obvious enough , bu t it s realization i s inhib-
ited b y a general featur e o f ou r analytica l worl d an d b y a specia l 
feature o f som e ethica l thought . Th e genera l featur e i s th e 
division o f labo r amon g analysts : economist s devot e thei r atten -
tion t o efficiency , ethicist s t o justice, psychologist s an d psychia -
trists t o personality , an d everyone , i t seems , t o observation s on , 
if no t th e stud y of , th e qualit y o f life . I n orde r t o promote rigor , 
each disciplin e believe s i t mus t trea t th e other s a s ceteri s pari -
bus. I t i s a rigo r bough t a t a  high pric e i n understandin g syste m 
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qualities an d i n th e consequence s o f policie s base d o n tha t un -
derstanding. Th e specia l impediment s t o systematic though t ar e 
of tw o kinds : on e i s th e narro w deontologica l claim s t o th e 
priority o f dut y ove r othe r considerations , suc h a s efficienc y 
and menta l health . Th e othe r i s the propositio n tha t right s ar e 
absolute. I t i s the virtu e o f som e right s theorists , lik e Dworkin, 12 

to recogniz e th e limit s t o absolut e claims . Emphasi s o n goo d 
will, rigorou s performanc e o f duty , an d absolut e right s i n a 
world o f povert y i s heroic bu t empiricall y improbable . 

Recognition o f th e interrelatednes s o f thing s i s sometime s 
reflected i n effort s t o protec t o r wal l of f on e cherishe d valu e 
from contaminatio n b y th e othe r element s o f th e system . Sinc e 
it i s impossibl e t o perfor m a n efficienc y ac t withou t conse -
quences t o justice o r personality , o r t o b e virtuou s withou t af -
fecting bot h justice an d efficiency , thi s solutio n b y sphere s an d 
walls an d boundarie s an d tier s offer s problem s tha t w e shal l 
have t o examine below . Suffice i t to say here tha t system s d o no t 
require unimpede d influenc e o f ever y syste m elemen t o n ever y 
other. Institutiona l arrangement s ca n fruitfull y insulat e on e 
sphere fro m anothe r fo r th e ver y purpos e o f protectin g th e 
system, a s th e injunctio n (i n spit e o f Posner) 13 t o th e court s t o 
ignore efficienc y consideration s i n renderin g justic e illustrates . 
The interrelatio n o f thing s doe s no t impl y thei r confabulation . 

II. CRITERI A FORJUDGIN G MARKE T EFFECT S 

Our primar y concer n i s wit h criticism s o f th e marke t fallin g 
under th e thir d categor y above : personality , althoug h th e rela -
tions betwee n personalit y an d th e fourt h elemen t mentioned , 
quality o f life , ar e especiall y close . Th e tw o ar e differen t a s th e 
quality o f perso n an d th e qualit y o f experienc e ar e different . A 
fine perso n ca n hav e a  miserabl e life , an d a n objectivel y secur e 
and prosperou s life , enriche d b y al l the advantages , can b e live d 
by a  perso n o f lo w mora l characte r an d obtus e sensibilities . I n 
discussing personality , however , w e necessaril y touc h o n qualit y 
of life . 

Criticism o f th e market' s effect s o n personalit y (o r huma n 
flourishing o r huma n development ) employ s tw o visibl e terms , 
"personality" an d "market, " an d on e invisibl e term : th e stan -
dards employed . 
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Personality. The conceptualizatio n an d evaluatio n o f personal -
ity developmen t offer s man y difficulties , difficultie s familia r t o 
psychiatrists an d socia l psychologist s a s wel l a s t o philosophers . 
We wil l no t paus e her e t o explor e thes e concepts , bu t rathe r 
refer t o on e sourc e o f standard s b y mean s o f whic h t o evaluat e 
market effect s o n th e huma n personality . Two , of many , defini -
tions o f menta l healt h b y psychiatrist s sugges t bot h th e commo n 
and varian t theme s tha t ente r thes e definitions : 

Let u s defin e menta l healt h a s th e adjustmen t o f huma n 
beings t o th e worl d an d t o eac h othe r wit h a  maximu m 
effectiveness an d happiness . . . . I t i s the abilit y t o maintai n 
an eve n temper , a n aler t intelligence , sociall y considerat e 
behavior, an d a  happy disposition. 14 

In ver y simple terms , a mature an d mentall y health y perso n 
is one wh o (1 ) respect s an d ha s confidenc e i n himsel f and , 
because h e know s hi s true worth , waste s n o tim e i n provin g 
it t o himsel f an d others ; (2 ) accepts , work s with , an d t o a 
large exten t enjoy s othe r people ; (3 ) carrie s o n hi s work , 
play, an d hi s famil y an d socia l lif e wit h confidenc e an d 
enthusiasm an d wit h a  minimu m o f conflict , fear , an d hos -
tility.15 

The ethicis t wil l notic e th e minima l rol e o f mora l qualitie s i n 
these accounts . Possibl y thi s omissio n i s due t o th e fac t tha t th e 
psychiatrist know s tha t a  person' s menta l illnes s i s more hurtfu l 
than ethica l deficience s t o tha t person' s associate s an d t o societ y 
more generally . Bu t le t u s ad d virtu e an d a  sens e o f justice t o 
the criteri a b y which marke t influence s ar e t o be judged. 

Markets. Th e ordinar y perso n i s deepl y engage d i n onl y tw o 
markets, th e labo r marke t an d th e consume r market ; almos t 
never i n interfir m market s an d onl y glancingly , whe n h e o r sh e 
saves, i n th e capita l market . Succes s i n th e labo r marke t estab -
lishes one' s plac e i n th e econom y an d t o a  larg e exten t one' s 
status i n th e community ; i t give s on e th e mean s fo r entr y int o 
the consume r market . Althoug h o n th e averag e a  perso n enter s 
the labo r marke t onl y abou t twelv e time s durin g hi s life , th e 
fact tha t on e sells  one's labor , talents , an d devotio n ca n b e ex -
pected t o influenc e one' s though t an d perhap s one' s personal -



Market Choice  and Human  Choice 231 

ity throughou t life . A  person' s economi c anxieties , sens e o f 
independence o r dependency , alienatio n (i n al l o f th e Marxia n 
senses), self-respect , self-relianc e wil l depend mor e o n th e labo r 
than th e consume r market . 

The consume r marke t i s anothe r matter . I n 196 5 fo r th e 
American populatio n th e averag e tim e spen t marketin g an d 
shopping wa s 3 1 minute s a  day , a n increas e o f 4 0 percen t ove r 
the precedin g 3 0 years . Wome n spen d mor e tim e shoppin g 
than men , th e Frenc h an d Wes t German s spen d mor e tim e 
shopping tha n Americans. 16 Th e figures  d o no t includ e marke t 
experiences suc h a s eatin g i n restaurant s an d exposur e t o ad -
vertising, th e latte r greatl y increasin g children' s exposur e t o 
market norms . The critics ' argument i s that a  person's exchang e 
orientation, "commodification " o f friendshi p (se e below) , pric -
ing of th e intrinsic , an d s o fort h i s learned fro m an d reinforce d 
by these experience s i n th e consume r market . 

Attitudes towar d money , tendencie s towar d instrumental , cost / 
benefit thinkin g (a s contraste d t o reflectio n an d appreciation) , 
and materialisti c value s migh t b e expected t o flo w fro m bot h o f 
these experiences , probabl y interactivel y a s well as cumulatively . 
But sinc e i t i s possibl e independentl y t o var y th e marketizatio n 
of labo r recruitmen t an d assignment , o n th e on e hand , an d th e 
distributions o f good s an d services , on th e other , reform s flow -
ing fro m th e criticism s o f th e marke t depen d fo r thei r effective -
ness upo n a  mor e carefu l specificatio n o f th e particula r marke t 
that shape s th e perniciou s learnin g experience . 

The commo n lac k o f specificatio n ha s a  rationale : a  market 
culture permeate s al l institution s an d practice s i n marke t socie -
ties— literature, religion , politics , family . Give n wha t i s though t 
to b e th e primac y o f economi c institutions , thi s assumptio n ha s 
some initia l plausibility , bu t i t mus t b e examine d i n th e ligh t o f 
the man y theorie s o f th e autonom y o f art , th e family , religion , 
and eve n politics , th e autonom y o f th e las t o f thes e illustrate d 
by suc h recen t title s a s The  Autonomy  of  the  Democratic State, b y 
Eric A . Nordlinge r (Gambridge , Mass. : Harvar d Universit y Press , 
1981), an d Bringing  the  State  Back  In,  edite d b y Pete r Evans , 
Dietrich Rueschmeyer , an d Thed a Skocpo l (Cambridge : Gam -
bridge Universit y Press , 1985) . Th e latte r titl e i s largel y ad -
dressed t o earlie r Marxis t theorie s o f th e stat e a s a  dependen t 
servant o f th e rulin g economi c class . 
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The importanc e o f th e marke t i n shaping our consciousnesse s 
has a  direc t an d a n indirec t aspect . Onl y a  modes t elemen t o f 
our dail y consciousnes s i s focuse d directl y o n market-relate d 
things. A  muc h large r portio n i s occupie d b y wor k (whic h i s 
quite differen t fro m th e labo r market) , family , friendship , un -
commercialized leisure , education , worship , musing/reflecting / 
wool-gathering—whatever peopl e d o whe n the y ar e unoccu -
pied an d alone—eatin g an d drinking , sleeping , healt h car e an d 
health worry , growin g up , gardening , walkin g dow n th e street . 
Allowing seve n hour s fo r sleepin g (whic h i s abou t th e Unite d 
States average) , wha t peopl e thin k abou t i n th e 1 6 hours an d 2 9 
minutes wakefu l tim e when the y ar e no t shoppin g an d i n th e 5 8 
years o f thei r allotte d 7 0 i n whic h the y are , o n th e average , no t 
looking fo r a  job ha s littl e to do wit h mone y an d markets . Thos e 
who doub t thi s perspectiv e migh t reflec t upo n ho w muc h o f 
their consciou s lif e i s devoted t o thinkin g abou t market-relate d 
things i n thei r ow n lives . No r i s th e unconsciou s muc h mor e 
occupied wit h suc h things : fo r example , i n on e analysi s o f th e 
dreams o f 1,00 0 me n an d wome n onl y 4 3 dream s ha d t o d o 
with money , compare d t o 14 9 dealing wit h automobile s (adven -
ture an d symbo l mor e tha n price) , 12 5 wit h "rooms " (o f whic h 
more were with living rooms than bedrooms!) , 11 8 with "home, " 
62 with water , 4 9 with hands , and 4 6 with faces. 17 

But th e indirec t effec t o f th e marke t o n th e wa y w e thin k i s 
substantial. W e assum e withou t though t tha t good s ar e ex -
changed fo r precis e mone y amount s an d no t give n i n th e man -
ner o f gift-exchang e economies . W e thin k o f good s a s individ -
ually and no t collectively owned an d tha t thei r usufruc t pertain s 
to thei r individua l owners . W e accep t tha t w e mus t ear n ou r 
living i n th e labo r market , tha t i t i s shamefu l t o b e dependen t 
on kin , tha t th e mone y i n ou r pocket s i s exchangeable fo r com -
modities, an d s o forth . I f w e d o no t thin k about  marke t relate d 
things wha t w e d o thin k abou t ofte n (bu t certainl y no t always ) 
reflects wha t w e have learne d fro m th e market . 

Standards. Mos t marke t criticism s ar e ambiguou s regardin g 
the standard s employed , tha t is , the y d o no t specif y whethe r 
"the market " (undifferentiated ) fail s t o mee t som e idea l stan -
dard o r whethe r i t fail s t o do a s wel l i n th e specifie d respect s a s 
traditional economie s o r comman d economies , o r a s some know n 
or imagine d mixe d economies . No r i s i t clea r whethe r th e ob -
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served marke t fail s t o d o a s wel l a s another , superio r kin d o f 
market (suc h a s marke t socialism ) migh t do , o r whether , in -
stead, th e defect s ar e inheren t i n an y marke t economy . If  th e 
market fail s t o develop idea l people , eve n th e mos t enthusiasti c 
market supporte r mus t agree . Bu t tha t woul d b e tru e o f al l 
known economie s an d i t cannot b e tha t th e critic s propos e t o d o 
away wit h th e productio n an d distributio n o f good s entirely . I f 
we ar e t o dea l wit h th e bod y o f criticis m a s i t present s itself , w e 
must accep t thi s ambiguit y an d tak e i t t o mea n that , compare d 
to som e othe r for m o f economi c organization , th e marke t ha s 
more o f th e specifie d defects . 

The implicit  model.  Th e critics ' basi c theoretica l model , then , 
assumes th e followin g form . Compare d t o some othe r economi c 
system, idea l o r historical : (1 ) certai n qualitie s o f materialism , 
individualistic selfishness , competitiveness , exchang e orienta -
tion, instrumentalis t thinking , single-dimensiona l (price-con -
scious) evaluation , an d appetite-enhancin g characteristic s o f 
market experiences , ar e (2 ) learne d bot h fro m experienc e an d 
market culture , (3 ) rewarde d b y statu s an d powe r an d wealth , 
and (4 ) taugh t t o childre n a s condition s o f success ; wha t i s 
learned, then , (5 ) bot h govern s th e domai n o f lif e covere d b y 
the marke t and  generalize s t o th e large r nonmarke t lif e do -
mains, wher e i t (6 ) influence s behavio r an d (7 ) become s inter -
nalized a s socially functiona l feature s o f personality . 

III. T H E COMMODIFICATIO N O F HUMA N RELATION S 

Of th e man y criticism s o f marke t effect s o n personalit y sug -
gested above , w e wil l choose onl y on e fo r illustrative , i f sketchy , 
treatment: th e commodificatio n o f huma n relations . Ou r pur -
pose i s to suggest a  way of thinkin g abou t th e complex problem s 
that al l th e criticisms—an d a  paralle l se t o f defenses—raise ; i t 
is not a  defense o f th e marke t bu t a  defense o f scholarshi p i n a n 
area saturate d wit h ideology . 

The criticis m o f marke t effect s o n huma n relation s ha s a  lon g 
lineage: Montesquie u commente d o n "th e monetizatio n o f al l 
human relations" ; Carlyle' s phras e o n th e reductio n o f huma n 
relations t o "cas h payment " is , o f course , echoe d i n Mar x an d 
Engel's "cas h nexus" ; lik e others , th e author s o f th e Communist 
Manifesto refe r t o the conversion o f huma n valu e int o "exchang e 



234 ROBERT E . LAN E 

value." Bot h Simme l an d Lukac s spea k o f th e way human rela -
tions i n a  marke t econom y ar e col d an d anonymous ; From m 
gives thi s interpersona l orientatio n a  name: "Th e character ori -
entation whic h i s rooted i n the experience o f onesel f a s a com -
modity and of one's value as exchange valu e I  call the marketin g 
orientation .  . . [which ] ha s bee n growin g rapidly. " 18 Man y o f 
these critic s alleg e tha t warmt h ha s gone ou t of human relation s 
in marke t societie s wit h th e consequence tha t peopl e become , as 
Simmel said , "intellectuall y calculatin g egoism s .  . . [who] nee d 
not fea r an y deflectio n becaus e o f th e imponderable s o f per -
sonal relationships." 19 

What i s t o b e explained , then , seem s clea r enough . Bu t the 
evidence fo r the increase i n these unfavorabl e qualitie s parallel -
ing the rise of the market econom y i s not offered; perhap s ther e 
is nothin g o f thi s sor t t o b e explained , or , miraculously , wha t 
must b e explaine d i s the decline  in cold , stiff , forma l qualities . 
The allegation s certainl y see m dissonan t wit h th e alleged domi -
nance o f "other-directedness, " tha t exaggerate d concer n fo r 
what other s thin k o f th e self . Onl y afte r som e estimat e o f th e 
truth o f th e allegation s wil l i t b e wort h whil e tryin g t o asses s 
whether i t i s the marke t economy , o r urbanization , o r th e divi -
sion o f labor , o r the market's effect s o n thes e mediatin g forces , 
or somethin g els e tha t account s fo r whateve r change d huma n 
relations ha s taken place . 

Observations o n th e characte r o f huma n relation s ar e easil y 
made, har d t o prov e o r disprove . Impressionisti c observer s o f 
the America n character , fo r example , diffe r o n ho w to charac -
terize the way we treat eac h other : Tocquevill e say s "the tempe r 
of th e Americans i s vindictive," whil e Bryc e say s the American s 
typically tak e a  "charitabl e vie w o f wrongdoers. " Ma x Lerner , 
like Laski , speak s o f th e "friendliness " o f th e Americans , bu t 
Tocqueville notice d a  certai n "coolness " an d anxiet y i n thei r 
mutual relations . Are the observers wrong , o r betwee n Tocque -
ville and Bryce or Lerne r an d Laski hav e the Americans becom e 
less vindictive , warme r an d mor e friendly ? Thos e wh o charac -
terize th e temper o f the times, or of Western marke t civilizatio n 
more generally , als o diffe r fro m eac h other : lik e Simmel , Lewi s 
Mumford characterize s th e human relation s o f moder n ma n as 
"cold" whil e Alle n Wheelis , a  psychiatrist , says : "th e key word s 
for ou r tim e ar e 'flexibility, ' 'adjustment, ' an d 'warmth/  " 2 0 I f 
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observations ar e ambiguou s i n on e way , statement s o f "fel t need " 
are ambiguou s i n another . Th e psychologist , Seymou r Sarason , 
speaks o f th e widespread , deepl y felt , contemporar y America n 
need fo r close r persona l ties , "th e sens e tha t on e wa s par t o f a 
readily available , mutuall y supportiv e networ k o f relationship s 
upon whic h on e coul d depend." 21 But , i s thi s becaus e o f ou r 
isolated, atomized live s (more isolate d an d atomize d tha n a  far m 
household i n Nebrask a i n th e 1880s? ) or becaus e w e have devel -
oped a  highe r standar d o f huma n relation s tha n w e had before ? 
Or a  lowe r standard ? Th e psychologist , Abraha m Maslow , say s 
that needing  others , a s contraste d t o wantin g them , i s a  sig n o f 
incomplete personalit y development. 22 

Systematic studie s wit h controlle d observation s an d bette r 
conceptualization d o no t tel l u s o f th e effec t o f market s bu t d o 
give a  clu e a s t o wha t i t i s tha t mus t b e explained . A  detaile d 
study o f people' s belief s abou t themselves , thei r socia l role s an d 
life concerns , show s a  shif t betwee n 195 7 an d 197 6 towar d a 
greater attentio n t o an d a  highe r evaluatio n o f persona l inti -
macy an d mor e concer n wit h persona l relations , a s contraste d 
to an emphasi s o n relativel y impersona l statu s and rol e relation s 
earlier.23 Anothe r America n nationa l stud y usin g 195 7 an d 197 8 
survey materia l report s that , "mos t [bu t no t all ] peopl e i n thi s 
country ar e surrounde d b y a  networ k o f relative s an d friend s 
whom the y se e frequentl y an d wh o provid e fo r the m feeling s o f 
satisfaction wit h famil y an d friendship s whic h w e kno w t o b e 
important t o th e individual' s sens e o f well-being." 24 Fo r ou r 
purposes, th e importan t poin t i s that thos e lackin g thi s support -
ing friendshi p networ k ar e no t thos e mos t expose d t o th e mar -
ket bu t margina l peopl e wh o hav e faile d i n th e market , a  fac t 
suggesting a n explanator y theor y ver y differen t fro m th e one s 
mentioned above . Therefore i t i s reasonable t o doubt th e rang e 
and dept h o f th e phenomen a allege d t o b e characteristi c o f 
modern marke t societies . 

The causa l sequenc e tha t migh t brin g abou t th e commodifi -
cation o f huma n relations , whereve r i t may b e found , canno t b e 
elaborated here , bu t w e migh t tak e a  fe w tentativ e excursion s i n 
that direction . On e follow s th e critics ' argument mentione d above : 
we lear n huma n relation s i n th e marke t (no t th e home , wher e 
Gemeinschaft stil l prevails) ; th e materialisti c value s tha t infor m 
the marke t com e als o t o inform ou r relation s i n suc h a  wa y tha t 
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other peopl e becom e primaril y instrument s fo r enhancin g ou r 
wealth; an d treatin g other s a s huma n being s o r end s i n them -
selves or primaril y a s persons whos e company w e enjoy impede s 
our single-minde d pursui t o f economi c goals . Whil e initiall y 
plausible, thi s argument doe s no t squar e with : (1 ) what we kno w 
about people' s valu e system s (" a prosperou s life " rank s [1971 ] 
13th ou t o f 1 8 "terminal values, " fa r belo w "peace, " "equality, " 
and "self-respect"); 25 (2 ) findings  o n th e source s o f people' s 
happiness (numbe r o f friend s i s a muc h bette r predicto r o f lif e 
satisfaction i n thi s marke t societ y tha n i s famil y income), 26 o r 
even (3 ) what peopl e valu e in thei r work , where congenia l work -
mates rank s onl y a  littl e belo w pay , whic h itsel f generall y rank s 
below challenge . 

The secon d causa l exploratio n deal s wit h th e effec t o f chang -
ing rol e relations . Assum e tha t Parson s i s right an d tha t huma n 
relations i n moder n marke t societie s ar e characterize d b y mor e 
role-specific behavio r an d that , b y wa y o f contrast , i n Gemein-
schaft peopl e ar e know n t o eac h othe r i n thei r severa l capacitie s 
or roles : a  perso n i s no t just "th e postman " bu t als o a  neighbo r 
and fathe r o f one' s children' s friends . Becaus e th e marke t (bu t 
also th e comman d economy ) doe s see m t o facilitat e th e divisio n 
of labo r wher e rol e specificit y migh t flourish,  a n indirec t causa l 
relation woul d b e establishe d an d thes e relativel y mor e anony -
mous relation s migh t b e interprete d a s col d an d exchange-ori -
ented. I f tha t wer e true , the n w e woul d stil l hav e a  choice : o n 
the on e hand , Godfre y an d Monic a Wilso n sugges t a  displace -
ment effect : th e numbe r o f interpersona l contact s time s th e 
depths o f thes e relation s equal s a constant.27 O n th e other hand , 
Lyn H . Loflan d suggest s a n additiv e relation : "Th e cosmopoli -
tan di d no t los e th e capacit y fo r knowin g other s personally , bu t 
he gaine d th e capacit y fo r knowin g other s onl y categorically." 28 

Studies o f friendshi p network s i n cities suggest tha t th e Wilsons ' 
theory ma y b e marginall y tru e fo r th e workin g class , whil e 
Lofland's observatio n i s more vali d fo r th e middl e class . 

A thir d lin e o f exploratio n follow s th e ide a tha t th e marke t 
effect o n huma n relation s i s not a  produc t o f exchang e orienta -
tion, bu t rathe r o f th e market' s encouragemen t t o geographica l 
mobility: goin g wher e th e jobs are . W e di d no t gro w u p wit h 
our neighbors ; w e are al l transien t stranger s t o each other . Th e 
plausibility o f thi s hypothesi s i s partiall y undermine d b y th e 
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research findings  tha t (1 ) afte r five  year s a  perso n ha s a s man y 
friends i n th e plac e t o whic h h e ha s migrate d a s h e di d i n th e 
old place, 29 an d (2 ) ther e seem s t o b e n o differenc e i n willing -
ness t o shar e confidences , t o len d an d borrow , an d t o experi -
ence intimac y wit h relativel y ne w friend s compare d t o ol d ones. 30 

Not wholl y irrelevan t t o th e issu e o f huma n relation s i s anothe r 
set o f findings:  peopl e wh o migrat e d o bette r economicall y an d 
professionally tha n comparabl e other s wh o staye d i n th e sam e 
place, whethe r tha t i s th e plac e o f destinatio n o r th e plac e o f 
departure.31 

Then, too , w e hav e problem s o f evaluatio n o f mixe d results . 
One o f these , o f course , i s mentione d a t th e beginnin g o f thi s 
discussion: ho w muc h prosperit y w e shoul d sacrific e (i f tha t i s 
necessary) fo r a  margina l gai n i n th e kin d o f huma n relation s 
embraced b y communit y solidarity . A  secon d evaluativ e prob -
lem i s suggeste d b y th e findings  tha t loose r socia l network s ar e 
associated wit h decrease d se x discriminatio n an d a n increas e i n 
the activitie s marrie d couple s d o together. 32 A  third i s indicate d 
by th e titl e o f Richar d Sennett' s book , The  Tyranny  of  Intimacy, 
and present s th e dilemm a pose d abov e b y th e Wilsons . Inti -
macy, say s Sennett , impede s sociability , a  wider bu t loose r se t o f 
relations.33 Finally , i n thi s abbreviated , illustrativ e list , i s th e 
problem o f a  tradeof f betwee n cognitiv e developmen t an d inti -
mate huma n relations . I f i t wer e th e cas e tha t th e market' s 
stimulative effect s an d thrus t towar d self-relianc e increase d 
alertness an d learnin g capacitie s (a s new plaything s d o fo r mon -
keys and rats ) bu t als o tha t th e marke t destroye d th e eas y bond -
ing o f neighbors , b y wha t criteri a o f menta l healt h o r ethica l 
prescriptions shoul d w e choose amon g thes e goods ? 

Holding ideolog y an d ange r i n suspensio n a s best w e can, i t is 
along suc h line s tha t w e migh t investigat e th e allegation s o f th e 
market critic s tha t market s commodif y huma n relations—an d 
the prou d boast s o f marke t defender s tha t th e marke t release s 
people t o mak e thei r ow n friend s whereve r the y choose . 

IV. GLOBA L EVIDENC E O N ECONOMI C SYSTEM S 

If th e comple x an d multifacete d criticism s o f marke t effect s o n 
personality hav e validity , w e woul d expec t marke t societie s t o 
reveal mor e o f th e personalit y damage s tha n eithe r househol d 
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(peasant) economie s o r comman d (communist ) economies . S o 
much i s going on (especiall y cultura l variation ) i n thes e compar -
isons tha t an y finding  woul d b e inconclusive , bu t i t woul d b e 
suggestive an d migh t alte r th e confident ton e o f bot h critic s an d 
defenders o f th e marke t system . Obviously , w e cannot rehears e 
the evidence here , bu t le t me illustrat e th e kin d o f evidenc e tha t 
leads on e t o doub t a t leas t th e sweepin g characte r o f th e criti -
cisms. O n th e matte r w e hav e just reviewed , huma n relations , 
two studie s o n comman d economie s sugges t cautio n i n attribut -
ing t o marke t economie s a  primar y moder n sourc e o f coldness : 
one, entitle d "Fro m Friendshi p t o Comradeship, " point s ou t 
that intimac y an d trus t amon g friend s i n communis t Chin a ha s 
been erode d b y fea r o f disclosur e t o th e authoritie s o f casua l 
heterodoxy b y on e partner . Th e secon d stud y report s th e us e 
of informant s b y th e Sovie t Unio n an d th e communis t regime s 
of Easter n Europ e a s a mean s o f controllin g th e populatio n an d 
vesting prosecutoria l power s i n th e public ; th e resul t wa s tha t 
each perso n hel d th e fat e o f hi s friend s i n hi s hands . I n bot h 
cases suspicio n too k th e plac e o f intimat e huma n relations. 34 O f 
course, socialism , a s originall y conceived , i s no t indicted , bu t 
those comman d economie s speakin g i n th e nam e o f socialis m 
are; i t i s a question whethe r concentrated , centralize d economi c 
power doe s no t ris k suc h results . 

The apparentl y widesprea d us e i n comman d economie s o f 
under-the-table payment s fo r officiall y fre e o r governmen t sub -
sidized good s ( a hospital bed , housing ) als o suggest a n exchang e 
orientation tha t mus t infec t friendshi p i n suc h a  way as to caus e 
a perso n t o conside r th e extrinsi c payoff s o f friendship—eve n 
in a  societ y o f historicall y war m relations . O n th e othe r hand , 
recent report s o f th e ris e o f marke t relation s i n Hungar y sug -
gest exactl y th e kin d o f change s marke t critic s woul d anticipate : 
conspicuous consumptio n an d consume r competition . "Fathe r 
Kuklay [th e loca l priest ] sai d competitiv e acquisitivenes s no w 
dominated lif e i n Koro m [ a smal l cit y som e distanc e fro m Bu -
dapest]. Devotio n t o wor k [h e said ] use d t o brin g th e highes t 
prestige. No w i t comes from prosperit y an d propert y an d know -
ing how t o get them. .  . . The pries t la y the blame fo r th e declin e 
in selfles s value s o n a  headlong rus h o f competitiv e materialis m 
unleashed b y th e 196 8 economi c changes." 35 Th e poin t i s no t 
that marke t societie s ar e wors e o r bette r i n thei r huma n rela -
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tions bu t tha t n o presumptio n exist s tha t the y ar e wors e an d 
reasons d o t o believe tha t exchange s protec t huma n relation s i n 
a wa y no t tru e o f unilatera l command s (se e below) . 

Following Kar l Polanyi , Marshal l Sahlins , Stanle y Diamond , 
Marcel Mauss , an d othe r anthropologist s (an d th e industria l 
psychologist Frit z Roethlisberger) , w e woul d conclud e tha t 
primitive societies , an d t o som e exten t als o peasan t societies , 
have warme r an d les s exchange-oriente d relations , les s materi -
alistic values , les s competitivenes s an d mor e cooperation , an d 
more secur e identities . Followin g Osca r Lewi s (o n Tepoztlan) , 
Margaret Mea d (o n th e Manus) , R.F . Fortun e (o n th e Dobus) , 
Cora Duboi s (o n Alor ) A.I . Hallowel l (o n th e Ojibwa ) w e woul d 
doubt a t leas t th e allegation s abou t warm , trusting , an d cooper -
ative relations . Mor e cogently , examinin g th e codifie d report s 
in th e Huma n Relation s Are a File s o n relations , values , prop -
erty rights , an d entrepreneurshi p i n hundred s o f societie s w e 
are led , wit h bette r evidence , t o doub t Polanyi' s categorica l 
statements.36 Rober t Redfiel d studie d an d restudie d a  societ y 
(Chan Kom ) tha t wen t fro m subsistenc e agricultur e t o cas h 
crops; h e report s tha t thei r interna l relation s wer e equall y trust -
ing afte r th e chang e an d thei r treatmen t o f stranger s wa s muc h 
more hospitable. 37 Th e ethnograph y o n th e Canadia n Eskimos , 
encountering "civilization " i n th e persons , no t o f priest s an d 
soldiers bu t o f trader s employe d b y the Hudso n Ba y Company , 
reveals a  benig n chang e fro m precariou s existenc e t o secur e 
existence withou t identit y problem s o r socia l disintegration , al -
though wit h increase d individuatio n an d materialisti c values. 38 

On th e single , troublesom e them e o f materialism , th e evidenc e 
from man y studie s suggest s tha t i t i s a functio n o f opportunity ; 
people onl y wan t wha t ther e i s some possibilit y o f thei r havin g 
—whether th e contex t i s the marke t o r a  colonia l powe r o r th e 
red arm y o r whatever . 

The evidenc e fro m bot h comman d economie s an d primitiv e 
and peasan t economie s certainl y doe s no t giv e muc h confidenc e 
in th e validit y o f th e marke t critics ' indictments , bu t neithe r 
does i t wholly refut e them . 

One othe r se t o f comparisons : ar e soldier s an d priest s an d 
academics les s competitive , les s materialistic , les s exchange-ori -
ented, an d les s selfish tha n businessmen ? I n som e ways , yes. Bu t 
fellow academics , do loo k aroun d you . 
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V. AL L CHOICE S AR E PRICE D 

When a  fathe r choose s t o read th e newspape r instea d o f playin g 
with hi s daughter h e "prices " the valu e of the newspape r highe r 
and th e cos t lowe r tha n playin g wit h hi s daughter . Ever y goo d 
that i s chosen ha s a n opportunity  cost  measured b y th e value s o f 
the good s no t chosen . T o choos e somethin g i s t o "exchange " i t 
for somethin g yo u migh t hav e ha d i f you ha d chose n somethin g 
else. Thus, th e pricin g o f goods i n th e marke t an d th e exchang e 
orientation involve d i n marke t transaction s ar e merel y exten -
sions o f nonmarke t acts , extensions t o situations wher e th e pric -
ing an d th e exchangin g ar e mad e mor e conscious . They ar e no t 
different i n kind . Compare d t o househol d economies , market s 
merely externaliz e an d giv e name s t o action s tha t occu r ever y 
day unde r othe r name s withi n th e household . 

Market exchange s hav e th e socia l advantag e ove r othe r kind s 
of choice s i n th e constraint s impose d o n eac h choosin g person : 
each mus t b e willin g o r th e transactio n wil l no t tak e place . 
Critics rightl y observ e tha t i n marke t exchange s th e asymmetr y 
of powe r an d o f alternative s availabl e ofte n invit e exploitation . 
What the y fai l t o not e i s tha t choice s wher e th e implici t ex -
change i s onl y th e opportunit y cos t o f th e choose r ma y hav e 
even fewe r constraints , tha t is , the y ma y b e tyrannical . Th e 
common comparison s o f marke t exchange s wit h gif t givin g o r 
altruism giv e mora l advantage s t o noncommercia l choices , bu t 
comparisons wit h "tyranny " woul d ofte n giv e th e marke t ex -
change mora l advantages . Fo r example , compare d t o sellin g 
blood, givin g bloo d ma y offe r mora l advantage s t o th e give r 
and solidarit y advantage s t o hi s or he r society , bu t sellin g bloo d 
is advantageous compare d t o bein g ordere d t o "give " blood . I n 
the exampl e give n above , th e father , wit h mor e discretio n an d 
power, i s behaving tyrannicall y towar d hi s daughter . 

Market exchange s ma y o r ma y no t b e mor e materialisti c tha n 
other kind s o f choices . I f w e tak e materialis m t o mea n th e 
nature o f th e good s chosen o r exchanged , contrastin g them , fo r 
example, wit h lov e an d knowledge , 1  am a s materialisti c whe n 1 
choose a  chise l instea d o f a  screwdrive r a s whe n I  sel l m y chise l 
(now nicked ) fo r money . I f w e tak e materialis m t o mea n evalu -
ating wealt h over , fo r example , wisdo m o r friendship , I  a m a s 
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materialistic whe n I  ca n my  frui t t o sav e money , instea d o f 
talking t o friends, a s when I  sell my canned frui t i n the farmers ' 
market. 

Market exchange s ma y o r ma y no t b e mor e selfis h o r self -
interested tha n othe r kind s o f choices . Dependin g o n th e poo r 
father's an d naggin g daughter' s circumstances , th e fathe r ma y 
seem selfis h i n readin g th e newspaper , jus t a s selfis h an d self -
interested a s whe n h e bargain s wit h th e butcher , th e brewer , 
and th e baker ove r th e price o f his dinner . 

So wha t i s all th e fus s ove r marketizatio n an d exchang e ori -
entation an d price-consciousnes s about ? W e sugges t thre e as -
pects o f exchange tha t differentiat e i t from nonmarke t choices : 
(1) Makin g consciou s an d manifes t wha t wa s unconsciou s an d 
latent doe s hav e consequences. Whil e i t may be true tha t al l gift -
giving follow s th e nor m o f reciprocity , th e act of givin g i s per -
ceived differentl y fro m th e act of selling b y both th e give r an d 
the receiver . Giving , eve n a t Christma s tim e whe n gift s ar e 
exchanged, i s more o f an expression o f sentiments, ofte n genu -
ine, o f respect , affection , an d solidarit y tha t i s clearly no t tru e 
of sellin g o r exchangin g exac t equivalences . I n som e ways , the 
stipulated exactnes s o f th e equivalence i n a  marke t transactio n 
is wha t undermine s th e solidarity , fo r i n compariso n wit h th e 
inexactness o f reciproca l gifts , i t expresse s a  conventionalize d 
distrust i n th e partner . And , in spit e o f th e doctrine s o f socia l 
exchange theory , ther e ar e man y act s o f generosit y wher e th e 
relevant retur n i s no t gratitud e an d deference, 39 bu t a  privat e 
pleasure i n the welfare o f another . Anonymou s philanthrop y i s 
just suc h a  case . Th e ide a o f a n extende d ego , wher e wha t 
happens t o anothe r wh o is linked b y some ti e to the self , how -
ever remot e tha t ti e may be (as in the cases of common ethnicit y 
or nationality ) make s altruis m a  selfis h pleasur e tha t doe s no t 
rely upo n th e returns stipulate d b y social exchang e theory . Fo r 
such reason s a s thes e altruisti c choice s ar e differen t fro m ex -
changes i n marke t transactions . 

(2) Normall y choice s ar e mad e o n th e basis o f multipl e crite -
ria: th e intrinsic pleasure s o f friendship , curiosity , achievemen t 
motivation, revenge . Th e kind s o f evidence b y which w e judge 
the succes s o r failur e o f thes e choice s ar e als o multiple ; the y 
are, i n addition , ofte n subtle , hidde n i n th e smal l sign s w e get 
from other s o r fro m ourselves . Marke t transactions , however , 
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are mad e unde r circumstance s wher e ther e are publi c indicator s 
that al l ma y read : price , cost , comparativ e economi c value . On e 
should no t mak e th e mistak e o f believin g tha t pric e an d eco -
nomic valu e ar e th e sol e or eve n th e principl e criteri a employe d 
in consume r purchases , fo r repeate d inquirie s int o consume r 
behavior revea l tha t i n th e "satisficing " proces s employed , som e 
performance criterio n o r life-styl e o r imag e advantage turn s ou t 
to b e th e first  o f th e severa l desiderat a t o b e satisfied. 40 Never -
theless, following a  variety o f know n cognitiv e heuristics , peopl e 
tend t o us e th e mos t visible , cognitivel y availabl e informatio n 
they have—an d tha t i s often price . Furthermore , sinc e pric e i s 
a dimensio n permittin g comparison s o f man y choices—it s a 
great advantag e ove r qualitativ e criteri a runnin g ove r severa l 
dimensions—price i s used a s a  surrogat e measur e o f subjectiv e 
profit i n th e absenc e o f others . The ver y advantag e o f economi c 
choices ove r th e othe r kind s o f choice s w e mentioned , thei r 
comparability, tend s t o twis t evaluations , an d indee d values , 
along th e pric e dimension . Eve n th e opportunit y cost s o f lei -
sure, a s Under ha s pointe d out, 41 ten d t o be priced . 

Price i s ofte n a  surrogat e fo r othe r information . Jus t a s a 
more expensiv e goo d i s though t t o b e bette r tha n a  les s expen -
sive one, so a richer perso n i s thought t o be better tha n a  poore r 
person. Give n informatio n o n a  person' s wealt h an d nothin g 
more, peopl e ten d t o infe r a  hos t o f favorabl e personalit y quali -
ties fo r a  hypothetica l prosperou s an d unfavorabl e qualitie s fo r 
a hypothetica l poo r man . Thi s i s wholl y spurious , tha t is , poo r 
men takin g th e sam e personalit y tes t tha t wa s use d fo r th e 
hypothetical evaluation s b y th e subject s o f th e study , ha d per -
sonality profile s muc h mor e favorabl e tha n thos e assigne d t o 
the hypothetica l poo r man. 42 I n thi s mor e limite d sense , huma n 
relations are  affecte d b y th e money-consciousnes s taugh t b y 
market economies . (Whethe r thi s sam e stereotypica l behavio r 
would b e see n i f knight s an d duke s wer e compare d t o yeoma n 
and peasant s i n feuda l society , o r sectio n chief s an d clerk s i n a 
bureaucracy, o r part y member s an d nonpart y member s i n th e 
Soviet Unio n remain s t o b e seen ; th e hal o effec t i s probabl y 
universal.) 

(3) Force d an d coerce d choice s ar e alway s unfortunate ; i t i s 
the circumstance s o f th e choic e an d no t whethe r o r no t mone y 
changes hand s tha t shoul d affec t ou r judgment o f th e choic e o r 
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exchange. Th e concept s o f force d an d coerce d choice s ma y b e 
explicated a s follows: 43 

i. Al l choice s ar e constraine d b y nature , huma n possibil -
ity, an d s o forth . Choice s constraine d onl y b y thes e 
factors ar e no t coerced ; the y ar e choice s amon g limited 
alternatives. 

ii. Wher e ther e ar e universa l socia l constraint s applyin g t o 
all individual s withi n a  societ y an d w e kno w tha t cus -
toms an d institution s coul d b e different , th e choice s ar e 
forced bu t no t coerced , 

iii. Wher e a n individual , Joh n Doe , ha s choice s P  an d Q , 
but P  involve s seriou s an d punitiv e consequences , the n 
Q i s coerced if: 

a. w e kno w tha t ther e ar e feasibl e choice s R , W , etc . 
that ar e no t rule d ou t b y natur e o r universa l socia l 
practices, and ; 

b. ther e ar e other s wh o ar e lik e Do e i n relevan t re -
spects bu t unlik e hi m i n th e respec t tha t rob s Do e 
of choices R , W, etc. , and ; 

c. thi s respec t i s by some standar d wrong , and ; 
d. Do e know s o f thes e alternatives . (I f Do e doe s not 

know o f thes e alternative s an d coul d choos e the m 
if h e kne w them , th e choic e i s no t coerced , bu t 
Doe i s deprived.) 

Not marke t exchange , bu t force d an d coerce d choice s ar e th e 
enemy o f huma n choice . A s Walze r says , "ther e i s nothin g de -
grading abou t buyin g an d selling—nothin g degradin g i n want -
ing t o ow n tha t shir t (t o wea r it , t o b e see n i n it) . . . . I f th e 
sphere o f mone y an d commoditie s i s properl y bounded " ther e 
is n o grea t har m i n tryin g t o sel l more . Wha t i s degrading i s a 
"desperate exchange," 44 suc h a s on e requirin g lon g hour s o f 
unremunerative wor k fro m a  perso n wit h n o alternatives , o r 
prostitution, perhap s a t an y tim e (o r perhap s no t i f on e i s a 
popular courtesan) , bu t certainl y unde r duress . Althoug h man y 
choices quit e outsid e th e marke t ar e degradin g (ingratiatio n 
toward a  tyrannica l father , supplicatio n fo r grac e fro m a n intol -
erant priest) , th e mos t commo n sit e fo r force d exchange s i s i n 
that are a wher e a  livelihoo d i s t o b e gained : i n a  marke t econ -
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omy, th e market . (A s a  parenthetica l remark , w e migh t not e 
that i n ou r opinio n th e sal e o f one' s bloo d an d organ s i s rathe r 
like th e sal e o f one' s labor , althoug h probabl y les s degradin g 
because les s intimatel y tie d t o self-esteem , fo r one' s bloo d an d 
organs ar e rarel y matter s o f prid e o r s o vulnerabl e t o criticis m 
as one' s work . Sellin g eithe r one' s labo r o r one' s bloo d an d 
organs i n a  desperat e exchang e o r unde r threa t o f starvatio n 
are equall y degrading. ) 

Because o f thei r opportunit y cost s nonmarke t choice s gener -
ally reflec t mos t of the characteristics o f marke t exchanges : thei r 
implicit pricing , thei r materialism , an d thei r selfishness . Bu t th e 
market's explici t pricing , it s invitatio n t o us e a  single , readil y 
available, easil y comparabl e mone y dimensio n fo r judgin g 
everything, an d it s mor e frequen t incidenc e o f desperat e ex -
changes mak e marke t choice s differen t fro m others . I t shoul d 
be apparent , however , tha t th e mai n proble m fo r th e develop -
ment o f th e huma n personalit y i s th e characte r o f th e choice s 
made an d no t th e exchang e o f good s an d service s fo r mone y i n 
the market . 

VI. WALL S AN D SYSTEM S 

How ca n i t b e tha t i n a  syste m wher e eac h elemen t affect s 
others, w e coul d eve r hop e t o erec t a  wal l betwee n th e marke t 
and certai n protecte d kind s o f practices ? Thi s i s a  particularl y 
cogent questio n i f w e accep t Churchman' s ide a tha t i n an y sys -
tem th e syste m goa l determine s th e goal s of al l it s subsystems. 45 

Would i t no t b e th e cas e tha t th e subsystem s behin d an y wal l 
designed t o reduc e th e powe r o f mone y an d "t o mak e mone y 
harmless"46 migh t serv e purpose s quit e uncongenia l t o the pur -
poses o f th e overal l system , an d worse , feelin g protecte d b y 
walls, peopl e woul d com e t o believ e tha t everythin g els e i s b y 
some magical , perhap s invisible , han d servin g a  valuabl e socia l 
purpose? 

Walls ma y d o tw o things : the y ma y insulat e th e subsyste m 
from pollutio n b y th e syste m goal , and/o r the y ma y insulat e th e 
subsystem fro m pollutio n b y othe r subsyste m goals , protectin g 
the integrit y o f th e subsystems . (T o avoi d suc h infelicitie s o f 
expression w e hereafte r refe r t o subsystem s a s institution s o r 
practices an d th e overal l socia l syste m a s society. ) Walzer' s Spheres 
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of Justice offer s a  usefu l schem e fo r th e secon d o f thes e pur -
poses: protectin g suc h institution s a s crimina l justice an d suc h 
practices a s meri t award s fro m contaminatio n b y the institution s 
and practice s o f th e market . Th e purpos e i s t o kee p separat e 
the powe r o f mone y fro m othe r kind s o f powe r an d th e criteri a 
of wealt h fro m othe r kind s o f criteria. 47 Thi s kin d o f insulatio n 
has man y othe r guises : i n th e interes t o f personalit y develop -
ment w e prohibi t chil d labor , thu s insulatin g childre n fro m 
demands fo r direc t an d immediat e contribution s t o productiv -
ity; t o promot e productivit y w e protec t factorie s (eve n socialis t 
factories) fro m demand s base d o n th e justice s o f nee d an d 
equality; a n elaborat e syste m o f right s protect s certai n act s fro m 
trespass b y th e government ; Rawls' s "lexica l ordering " o f free -
dom i s a  for m o f boundar y creation . Lik e ou r theories , ou r 
social syste m i s ful l o f walls  an d boundaries , isolating , protect -
ing, and boundin g th e institution s an d practice s considered vita l 
for ou r society . 

The criteri a employe d t o justif y boundarie s an d wall s ar e 
devised t o protec t on e se t o f institution s an d practice s agains t 
invasion b y another ; the y ar e no t devise d t o serv e a n overal l 
societal goal—becaus e ther e i s n o agreed-upo n overal l societa l 
goal. W e have , therefore , n o mean s o f assessin g whethe r th e 
walls an d boundarie s serv e suc h a  goal . Man y suc h goal s hav e 
been suggested : W . D . Ros s propose s four : (1 ) "virtuou s dispo -
sition an d action, " (2 ) merite d pleasure , (3 ) justice, and , mor e 
ambiguously, (4 ) knowledge. 48 Followin g Kant , w e migh t con -
sider suc h a  goal t o be human dignity ; followin g th e utilitarians , 
we would sa y happiness ; i n thi s volum e Radi n suggest s "huma n 
flourishing," whic h i s ver y lik e Willia m Galston' s "develope d 
existence."49 Radi n suggest s furthe r tha t th e wal l metaphor fail s 
because i t seems t o protec t onl y some aspects o f human flourish-
ing, leavin g practice s outsid e th e wal l fre e t o trespas s o n suc h 
flourishing. He r concep t o f th e overriding societa l goa l i s attrac-
tive an d congenia l t o ou r poin t o f view , bu t unles s i t ca n b e 
reconciled wit h othe r concept s o f th e goo d i t represent s onl y 
one mor e vagu e formulatio n o f a  supreme good . W e cannot ye t 
follow Churchman' s precep t an d as k o f eac h proposa l t o insu -
late on e se t o f practice s whethe r i t bot h protect s tha t se t fro m 
other institution s an d practice s and  serve s th e overal l purpose s 
of society . 
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But w e ca n d o somethin g mor e modest . Propose d legislatio n 
must defen d itsel f agains t charge s tha t i t wil l unfavorabl y im -
pact th e environment . I n th e sam e way , w e ma y as k o f ever y 
criticism an d ever y defens e o f th e marke t no t onl y whethe r i t 
would serv e th e short-run , institutionall y define d purpose s fo r 
which i t i s establishe d o r proposed , bu t als o ho w i t doe s o r 
would affec t othe r socia l purposes , specifically , economi c effi -
ciency, justice, personalit y development , an d th e qualit y o f life . 
For example , w e cannot defen d ren t contro l becaus e i t protect s 
the right s o f tenant s t o circumstance s favorabl e t o thei r qualit y 
of lif e withou t als o askin g ho w i t affect s th e productio n o f 
housing an d therefor e th e interest s o f th e homeless . No r ca n 
we propos e tha t al l jobs b e devise d t o develo p huma n capita l 
without als o askin g ho w thi s affect s labo r cost s an d therefor e 
unemployment—bearing i n min d tha t ou r Taiwanes e competi -
tors whos e jobs migh t b e protecte d b y a n expensiv e job-enrich -
ment progra m i n th e Unite d State s ar e als o peopl e wit h mora l 
claims. 

Ethically informe d proposal s t o promot e justic e an d virtu e 
must, lik e economi c proposal s t o promot e efficienc y an d lik e 
psychological proposal s t o promot e menta l healt h (o r huma n 
flourishing), as k thes e kind s o f question s abou t syste m effect s 
and weigh t th e answer s wit h care . I f the y d o not , i n eac h cas e 
they no t onl y ris k jeopardizin g th e value s the y hav e ignored , 
but also , becaus e o f systemati c interconnections , ris k defeatin g 
their ow n purposes . 

NOTES 

1. Gregor y Vlastos , "Justice and Equality, " in Social Justice, ed . Rich-
ard B . Brandt (Englewood Cliffs, N.J. : Prentice-Hall, 1962) . 

2. Joh n Rawls , A Theory  of  Justice (Cambridge: Harvar d Universit y 
Press, 1971). 

3. Simo n Kuznets, "Economic Growth and Income Inequality," Amer-
ican Economic Review 45 (1955): 1-28 . 

4. Lawrenc e Kohlber g and R . Kramer, "Continuitie s and Discontin -
uities in Childhood and Adult Moral Development," Human Development 
12 (1969): 93-120. 

5. Wesle y H. Perkins and Wendell Bell, "Alienation and Social Justice 
in Englan d an d th e Unite d States : Th e Polit y an d th e Economy, " i n 



Market Choice  and  Human  Choice 247 

Comparative Social Research, vol. 3, ed. Richar d F . Tomasson (Greenwich , 
Conn.: JAI Press , 1980) . 

6. Angu s Campbell , The  Sense  of  Weil-Being  in  America  (Ne w York : 
McGraw-Hill, 1981) , 216-17. 

7. Edwar d F . Denison , Accounting  for  United  States  Economic  Growth 
1929-1969 (Washington , D.C. : Brookings Institution , 1974) . 

8. Melvi n J. Lerner , The  Belief in a Just World:  A Fundamental  Delusion 
(New York : Plenum , 1980) . 

9. Elain e Walster , Elle n Berscheid , an d G . Willia m Walster , "Ne w 
Directions in Equit y Research , "Journal of  Personality and Social Psychology 
25(1973): 141-76 . 

10. Shalo m H . Schwartz , "Mora l Decisio n Makin g an d Behavior, " i n 
Altruism and  Helping  Behavior,  ed . J . Macaula y an d L . Berkowit z (Ne w 
York: Academic , 1970) . 

11. Th e socia l system , o f course , i s muc h large r tha n th e economi c 
system, with families , communities, religious institutions, and s o forth al l 
sharing i n th e syste m effects , bu t ther e i s enoug h t o d o i n th e abov e 
analysis without complicating i t further . 

12. Ronal d Dworkin , Taking  Rights  Seriously  (Cambridge : Harvar d 
University Press , 1977) . 

13. Se e Richar d A . Posner , The  Economics of Justice (Cambridge : Har -
vard Universit y Press , 1983) . 

14. Kar l Menninger , quote d i n W.A. Scott , "Conceptions o f Normal -
ity," in Handbook of Personality Theory and Research, ed. E.F . Borgatta an d 
W.W. Lamber t (Chicago : Ran d McNally , 1968) , 974. 

15. T.A.C . Renni e and L.E . Woodward, Mental  Health  in Modern Soci-
ety (New York : The Commonwealt h Fund , 1948) , 334. 

16. Alexande r Szalai, 77K? c/^o/TzW(The Hague : Mouton, 1972) , 578. 
17. Calvi n S . Hal l an d Rober t L . van d e Castle , The  Content Analysis of 

Dreams (New York : Appleton-Century-Crofts , 1966) , 243-72. Studies of 
the content of daydreams revea l more economic content, bu t in that are a 
it is work an d no t pay , buying , selling , money , o r exchang e tha t peopl e 
turn t o in thei r musings . 

18. Eric h Fromm , Man  for  Himself  (New  York : Holt , Rinehar t an d 
Winston, 1947) , 76. 

19. Georg e Simmel , "Th e Metropoli s an d Menta l Life, " i n The  Sociol-
ogy of George Simmel,  transl . an d ed. , Kur t H . Wolf f (Glencoe , 111. : Free 
Press, 1950) , 154 . 

20. Alle n Whedis,  The  Quest for Identity  (New York : Norton , 1958),85 . 
21. Seymou r Sarason , The  Psychological Sense of Community (San Fran -

cisco: Jossey-Bass, 1974) , 1 . 
22. Abraha m H . Maslow , Toward a Psychology of Being, 2 d ed . (Prince -

ton, N.J. : Van Nostrand , 1968) , 26, 401-42. 



248 ROBERT E . LAN E 

23. Josep h Veroff , Elizabet h Douvan , an d Richar d A . Kulka , The  In-
ner Americans: A Self-Portrait  from 1957  to  1976 (Ne w York : Basi c Books , 
1981), 530-31, 537 . 

24. Campbell , The  Sense of Weil-Being in  America 110 . Not al l researc h 
reports ar e so favorable t o the ide a of war m contemporar y huma n rela -
tions. Richar d Christi e and Florenc e L . Geis repor t th e ris e o f a  manip -
ulative attitud e towar d peopl e tha t woul d see m t o suppor t on e them e 
among th e critics . See thei r Studies  in Machiavellianism  (Ne w York : Aca -
demic, 1970) . 

25. Milto n Rokeach , "Chang e an d Stabilit y i n America n Valu e Sys -
tems, 1968-19 7 {"Public Opinion  Quarterly 38 (1974): 222-38. 

26. Angu s Campbell , Phili p E . Converse , an d Willar d L . Rodgers , 
The Quality  of  American  Life  (Ne w York : Russel l Sage , 
1976), 368. 

27. Godfre y an d Monic a Wilson , The  Analysis of Social Change  (Cam -
bridge: Cambridge Universit y Press , 1945) . 

28. Ly n H . Lofland , A  World  of  Strangers  (Ne w York : Basi c Books , 
1973), 177 . 

29. Joh n B . Lansing and Ev a Mueller , The  Geographic Mobility of Labor 
(Ann Arbor , Mich. : Institut e fo r Socia l Research , 1967) . 

30. Nichola s Babchu k an d Ala n P . Bates , "The Primar y Relation s o f 
Middle-Class Couples : A Study of Mal e Dominance," American Sociologi-
cal Review 28 (1963): 377-84 . 

31. Pete r M . Blau and Oti s D. Duncan, American Occupational Structure 
(New York : Fre e Press , 1978) . 

32. Elizabet h Bott , Family  and Social  Networks (New York : Fre e Press , 
1971). 

33. Richar d Sennett , The Tyranny of Intimacy (New York: Knopf , 1976) . 
34. Ezr a F . Vogel , "Fro m Friendshi p t o Comradeship : Th e Chang e 

in Personal Relations in Communist Societies," China Quarterly 21 (1965): 
46-70; Jan T . Gross , "A Not e on th e Natur e o f Soviet Totalitarianism, " 
Soviet Studies (1982): 367-76 . 

35. New  York  Times, March 12 , 1987 . 
36. Se e Robert B. Textor, A Cross-CulturalSummary (New Haven: HRA F 

Press, 1967) . 
37. Rober t Redfield , A  Village  that Chose Progress: Chan Kom  Revisited 

(Chicago: Universit y of Chicago Press , 1950) . 
38. Nelso n H . H . Graburn , "Traditiona l Economi c Institution s an d 

the Acculturatio n o f th e Canadia n Eskimos, " i n Studies  in  Economic An-
thropology, ed . Georg e Dalto n (Washington , D.C. : America n Anthropo -
logical Association , 1971) . 

39. Se e Pete r M . Blau , Exchange  and  Power  in Social  Life (Ne w York : 
Wiley, 1964) . 



Market Choice  and  Hitman  Choice 249 

40. See , for example , James R . Engel , Roge r Blackwell , and Davi d T . 
Kollat, Consumer Behavior (Hinsdale, 111. : Dryden, 1978) . 

41. Steffa n B . Linder, The  Harried Leisure Class (New York : Columbi a 
University Press , 1970) . 

42. Josep h Luft , "Monetar y Valu e an d th e Perceptio n o f Persons, " 
Journal of  Social Psychology 46 (1957): 245-51 . 

43. Th e followin g explicatio n ha s been greatl y assiste d b y comment s 
by Ia n Shapir o an d other s i n a  discussio n o f th e Yal e Politica l Scienc e 
Department Politica l Theor y seminar . Se e als o Ia n Shapiro , The  Evolu-
tion of  Rights in  Liberal  Theory  (New York : Cambridg e Universit y Press , 
1986), 180-8 5 and 290-99 . 

44. Walzer , Spheres of Justice, 109-10 , 102 . 
45. C . Wes t Churchman , Challenge  to  Reason (Ne w York : McGraw -

Hill, 1968) . 
46. Walzer , Spheres of Justice, 107 . 
47. Rober t E . Goodin propose s t o insulate ethica l decision s fro m ma -

terialistic one s o n th e ground s tha t "materia l incentive s destro y rathe r 
than supplemen t mora l incentives " (113) . This formulatio n ignore s th e 
system propertie s o f societies , a s outlined above , an d als o run s int o th e 
difficulty tha t few ethical decisions are free of material consequences an d 
few materia l decision s ca n b e divorced fro m ethica l considerations . Se e 
his Political Theory and Public Policy (Chicago: University of Chicago Press, 
1982), chap. 6. 

48. W.D . Ross, The Right and the Good (Oxford: Clarendo n Press , 1930) , 
134-40. 

49. Willia m A . Gahton, Justice  and  the Human Good  (Chicago: Univer -
sity of Chicago Press , 1980) . 



9 

THE JUSTICE O F THE MARKET : 
COMMENTS O N GRA Y AN D RADI N 

JAN NARVESO N 

INTRODUCTION 

Is the fre e marke t a  just institution ? I  will support a n affirmativ e 
answer here , mainl y b y wa y o f discussin g tw o chapter s i n thi s 
volume, thos e o f Joh n Gra y an d Margare t Jan e Radin . The y 
deal wit h ver y different aspect s of thi s question, bu t m y remark s 
present a  unifie d vie w tha t benefit s fro m reflectio n o n eac h o f 
these interestin g an d well-argue d essays . T o a  degree , m y vie w 
will be developed independentl y a s well . 

What w e hav e i n contemporar y develope d nation s ar e partia l 
market societies , where market s operat e wit h a  substantial over -
lay of public-secto r activity . This present s a  problem . Th e man y 
who wis h t o condem n marke t societ y o n th e basi s o f perceive d 
shortcomings i n ou r genera l socioeconomi c fabri c nee d t o sho w 
that th e problem s ar e du e t o the marke t portio n rathe r tha n th e 
rest. I n turn , defender s o f th e marke t argu e tha t thos e short -
comings ar e du e t o th e publi c secto r rathe r tha n t o th e market , 
and tha t th e cure fo r wha t i s wrong consists in extending marke t 
methods beyon d thei r curren t rathe r constricte d limits . I  inclin e 
toward th e latte r view . The questio n i s how fa r i t can b e reason -
ably taken . Som e aspect s o f thi s larg e issu e wil l b e addresse d 
here, thoug h i t will not , o f course , b e resolved . 

1. GRA Y O N MARKE T SOCIALIS M 

Gray i s instructive i n hi s treatmen t o f "marke t socialism, " wherei n 
enterprises ar e worker-owne d an d worker-managed , bu t com -
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pete freel y wit h eac h othe r fo r th e consume r dollar . Whe n th e 
worker's connectio n wit h th e firm  i s via a n inalienabl e shar e i n 
its capita l an d a  vot e i n it s management , shortcoming s ensue , 
familiar fro m th e cas e o f family-owne d enterprise s i n free-mar -
ket economies : th e firm  i s reluctan t t o tak e o n ne w employee s 
who wil l dilut e existin g share s o f profits , an d i t tends t o b e risk -
averse an d consequentl y slo w t o innovate . Bu t these , a s h e says , 
are o f secondar y importance . Th e mor e fundamenta l proble m 
of marke t socialis m lie s i n it s socialism , whic h no w take s th e 
form o f stat e contro l o f investment . Thi s create s a n institutiona l 
problem o f substantia l magnitude : "Al l ou r knowledg e o f bu -
reaucracies suggest s tha t th e permanen t official s o f th e stat e 
bank woul d b e conservativ e an d ris k avers e i n th e extrem e an d 
would sh y away fro m investmen t strategie s involvin g substantia l 
speculative risk s eve n i f thes e wer e dictate d b y accepte d princi -
ples o f justice . .  . .  Larg e existin g enterprise s wit h politica l 
clout wil l b e favore d ove r smal l an d strugglin g one s .  .  .  malin -
vestments woul d b e unlikely t o be eliminated, bu t instea d woul d 
be conceale d b y furthe r input s o f capital." 1 An d s o on . Gra y 
observes tha t th e "upsho t o f th e calculatio n debat e . . . i s tha t 
calculational chaos—waste , malinvestment , an d discoordinatio n 
in th e economy—ca n b e avoided , o r a t leas t minimized , onl y i f 
decision-making i s decentralize d t o th e leve l o f th e individua l 
through th e institutio n o f privat e o r severa l property." 2 

With al l o f thi s I  agre e entirely , an d woul d onl y ad d som e 
further reflection s o n th e whol e ide a o f marke t socialism . A s 
Gray observes , th e calculationa l debat e too k plac e betwee n pro -
ponents o f th e fre e marke t an d socialis t theorist s wh o wer e 
aware o f th e advantage s o f th e pricin g mechanis m an d hope d 
to retai n mos t o f thos e advantage s i n thei r version s o f socialis m 
without wha t the y too k t o b e th e disadvantage s o f capitalism . 
The Austrian s i n effec t argue d tha t the y coul d no t succee d i n 
this, an d Gra y summarize s tha t case . Meanwhile , w e shoul d 
raise th e prio r questio n o f wha t th e marke t socialist s thin k the y 
are u p to . Why b e a  marke t socialist ? 

The standar d answe r provide d b y thes e theorists—almos t al l 
of the m academics—i s tha t th e socialisti c aspec t o f marke t so -
cialism provide s th e "democracy " supposedl y lackin g i n a n un -
varnished marke t system , whil e th e marke t aspec t supplies , a s i t 
were, th e efficiency . Gra y give s goo d reason s fo r doubtin g tha t 
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efficiency wil l i n fac t b e achieve d i n suc h a  system . Wha t abou t 
the allege d democracy ? Doe s i t eve n provid e that ? Furthe r re -
flection, I  suggest , wil l show th e answer t o be in th e negative . 

The argumen t i s tha t worker' s democrac y i s called fo r b y th e 
principles o f democrac y i n general , whe n applie d t o th e work -
place i n particular . I s thi s so? I t i s not. The usua l argument s fo r 
industrial democrac y ar e fallacious . 

Let u s us e th e latte r ter m i n it s conventiona l sense , tha t is , t o 
refer t o a  syste m i n whic h th e worker s i n a  give n enterpris e 
have a  righ t t o share i n it s management, a  righ t tha t i s strong i n 
the sens e o f no t requirin g th e owners , i f any, t o agree voluntar -
ily t o suc h sharing . This , o f course , mean s tha t th e owner s ar e 
not reall y owners . Bu t a  fre e enterpris e syste m alread y allow s 
worker-owned enterprises , an d i t als o allow s owner s fo r what -
ever reaso n t o giv e thei r employee s substantia l manageria l in -
dependence; i n thos e cases , worke r contro l obviousl y obtains , 
and industria l democrac y i n th e sens e define d i s unnecessary . 
Thus thos e wh o advocate industria l democrac y a s an alternativ e 
to fre e enterpris e mus t mea n b y thi s a  syste m i n whic h privat e 
ownership o f productiv e propert y i s prohibited ; thi s fit s i t i n 
with th e classi c Marxia n idea . Give n thes e assumption s an d thi s 
definition, d o w e hav e a n argumen t fo r industria l democrac y 
based o n democrati c politica l theory ? No . 

Let u s se e why . Politica l democrac y i s mor e genera l tha n 
industrial democracy . Industria l democrac y i s a n analogu e o f 
political democracy : i t i s democrac y i n th e particula r cas e o f a 
productive facilit y involvin g th e effort s o f man y people . Bu t th e 
case fo r politica l democracy , insofa r a s i t hold s a t all , hold s fo r 
an involuntar y group , namel y society . Supposing tha t w e have a 
case fo r governmen t a t al l (anarchist s won' t gran t this , of course) , 
then w e ca n mak e a  stron g cas e fo r democracy , a t leas t i n 
reasonably favorabl e socia l circumstances . Democrac y consist s 
in a n equa l distributio n (roughl y equal , i n actua l practice ) o f 
ultimate politica l power . Suc h powe r i s the powe r t o gover n or , 
in th e case s (al l th e interestin g ones ) wher e direc t employmen t 
of i t i s impracticable , t o determin e wh o wil l govern . Bu t i t i s 
also, and fo r th e sam e reason , th e powe r t o determine wha t sor t 
of economi c syste m w e shal l have . 

Whether democrac y eve n include s thi s powe r is , i t shoul d b e 
noted, disputable . Democrati c right s ar e limited , o n an y reason -
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able view . Fo r example , democrac y doe s no t includ e th e righ t 
arbitrarily t o abrogate th e righ t t o vote , no r t o revok e b y major -
ity vot e an y o f th e othe r basi c right s w e hav e com e t o accep t a s 
essential t o an y decen t polity . Majorit y rule , i n short , i s limite d 
by a  se t o f rights . Bu t libertarian s insis t tha t on e o f thos e ver y 
rights i s th e righ t t o hol d property , an d the y woul d therefor e 
insist tha t thi s give s capitalism a  fundamenta l statu s tha t canno t 
properly b e modifie d b y politica l procedure s n o matte r ho w 
democratic the y are . 

However, fo r th e sake of argument w e will not adopt thi s view 
here. W e assume , then , tha t th e choic e o f economi c syste m i s 
available fo r democrati c decision . Bu t i f i t is , the n on e o f th e 
choices facin g th e voter s i s whether t o g o fo r industria l democ -
racy. The y migh t s o choose , bu t the y migh t not . Th e righ t t o 
help manag e an y enterpris e on e work s i n simpl y i s no t entaile d 
by politica l democracy . Voter s coul d decide , al l entirel y withi n 
the spiri t o f democracy, tha t an y for m o f publi c ownership or  of 
entrenched workers ' right s t o manag e i s a bad idea . The y coul d 
even, i n thei r wisdom , s o decid e fo r som e o f th e ver y reason s 
Gray ha s so acutely identified . An d indeed , tha t seem s t o be th e 
way voter s i n th e capitalis t democracie s have  decided . Doe s thi s 
show tha t thos e countrie s ar e no t reall y democracies ? No . I t 
simply show s tha t industria l democrac y isn' t essentia l t o politica l 
democracy. 

Of course , som e voter s woul d disagre e wit h th e majorit y o n 
this point . Bu t th e existenc e o f disagreemen t canno t b e o f fun -
damental consequenc e t o an y seriou s advocat e o f democracy , 
for t o accep t democrac y i s ips o fact o t o den y th e necessit y o f 
unanimity o n politica l matters , except , perhaps , o n th e matte r 
of whethe r t o hav e a  democrac y o r not . A  contractarian , fo r 
instance, migh t hol d tha t democrac y i s th e bes t be t fo r al l ra -
tional person s fo r resolvin g various conflicts o f interest : I n thos e 
areas, w e shoul d al l g o alon g wit h th e majority , eve n whe n w e 
disagree wit h th e majority' s vie w o f wha t i s best . Th e valu e o f 
having tha t mechanism , s o the argumen t woul d go , exceeds th e 
value o f gettin g ou r wa y on particula r issues . 

If a  majorit y wer e t o vot e fo r industria l democracy , i t woul d 
deprive everyone , t o begi n with , o f th e righ t o f fre e enterprise , 
that is , th e righ t t o star t u p a  busines s o n one' s own , raisin g 
capital fro m whomeve r i s willin g t o provid e it , an d takin g th e 
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risks thi s ma y entail . I t woul d limi t th e freedo m o f worker s t o 
determine th e degre e t o whic h the y ar e t o participat e i n th e 
operation o f any business i n which the y happen t o be employed . 
This i s somethin g wit h whic h a  reasonabl e perso n migh t wel l 
not wan t t o bother . Som e peopl e choos e t o liv e i n housin g 
cooperatives becaus e o f th e opportunitie s fo r politica l partici -
pation thi s affords. Bu t other s choose not  to live in the m fo r tha t 
very reason . Th e man y worker s wh o woul d likel y prefe r no t t o 
bother wit h suc h things , leaving the m instea d t o those wh o hav e 
the mos t direc t interes t i n runnin g thing s efficiently (namel y th e 
owners, whe n ther e ar e any) , woul d no t hav e thi s optio n i n a 
society determine d t o impos e industria l democrac y o n all . 
Moreover, a s Gra y point s out , i t woul d probabl y severel y limi t 
their mobilit y fo r employmen t purposes . Sinc e fre e enterpris e 
permits cooperativ e enterprise s t o b e forme d an d ru n o n th e 
basis o f a s muc h industria l democrac y a s one likes , ho w coul d a 
rational vote r prefe r impose d industria l democrac y t o it , qu a 
system a t any rate ? 

In short , w e may argu e eithe r tha t democracy , bein g self-rule , 
implies th e freedo m t o choos e one' s ow n employmen t situatio n 
insofar a s tha t i s possible , o r tha t i t a t leas t implie s th e righ t t o 
vote o n wha t sor t o f economi c syste m t o have . I t doe s not , 
therefore, impl y tha t th e vot e must , i f democratic , g o on e wa y 
rather tha n another . 

2. HOBBESIA N JUSTIC E 

The argumen t thu s fa r supplement s Gray' s importan t insigh t 
that "An y economi c syste m whic h impose s o n al l a  productiv e 
ideal whic h no t al l share mus t b e condemned a s unjust fro m th e 
standpoint o f contractarian method." 3 Gra y reache s thi s conclu -
sion, properl y i n m y view , b y a  broadl y Hobbesia n construa l o f 
contractarian theory , one which doe s not proceed , a s does Rawls's , 
via th e incorporatio n o f an y particula r idea l o f th e person . I t 
assumes onl y tha t w e ar e al l agents , concerne d t o pursu e a 
variety o f purpose s an d not , fo r example , tha t w e ar e member s 
of an y particula r mora l communit y devote d onl y t o th e pur -
poses i t decrees . "W e theoriz e th e perso n .  .  .  as an unsituate d 
individual, define d no t b y communa l attachment s bu t b y pru -
dential interests." 4 
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Two importan t conclusions , h e thinks , deriv e fro m thi s con -
struction. On e i s that "ther e ca n b e no question o f pur e redistri -
bution emergin g a s a policy." 5 Mora l equalit y doe s no t impl y a n 
ideal o f equalit y i n economi c well-being . O n th e othe r hand , 
however, "becaus e th e Hobbesia n constructio n doe s no t contai n 
proprietary right s a t a  foundationa l level , nothin g i s exemp t 
from redistribution , either." 6 Indeed , becaus e o f th e sam e egal -
itarian element , "i t i s no t t o b e suppose d tha t th e Hobbesia n 
contract coul d yiel d a n outcom e i n whic h .  .  .  there wer e som e 
without asset s o r resource s o f an y kind . Rather , i t i s reasonabl e 
to suppose tha t th e Hobbesia n contrac t woul d guarante e t o eac h 
an initia l capita l endowmen t whic h woul d b e hi s to dispose of." 7 

Is thi s plausible ? Gra y doe s no t develo p th e details , ye t thos e 
details ar e crucia l i f tha t conclusio n i s t o b e reached . Conside r 
the previou s issu e o f choic e o f a  productiv e system . I n th e 
absence o f an y sor t o f idea l o f th e perso n w e canno t argu e a s 
might, fo r example , a  Nietzschean, a n Aristotelian , a  Protestant , 
or eve n a n earl y Marxist . An y o f thos e theorist s migh t insis t o n 
the importanc e t o personalit y o f production , whic h migh t lea d 
to our puttin g specia l emphasi s o n th e abilit y t o determine wit h 
what sor t o f productiv e syste m on e i s to liv e an d work . Produc -
tive system s an d th e choic e thereo f ar e strictl y a  mean s t o a n 
end, i n th e absenc e o f suc h ideals . I f so , however , wh y shoul d 
we accep t s o stron g a  conclusio n a s th e on e Gra y arrive s at ? 
What i f i t i s argue d tha t Gray' s secon d point , tha t eac h shoul d 
be guarantee d a  certai n capita l endowment , i s o f suc h impor -
tance tha t i t coul d allo w th e impositio n o f on e o r anothe r kin d 
of productiv e syste m i n orde r t o secure it ? Mightn' t on e hav e t o 
choose betwee n freedo m o f productio n an d guarantee d free -
dom fro m want ? I f so , would th e forme r hav e priorit y ove r th e 
latter? 

It seem s t o me , o n th e contrary , tha t th e sor t o f assumption s 
Gray propose s t o wor k wit h wil l endors e th e first  conclusio n a t 
the expens e o f th e second . I f w e ar e endowe d onl y wit h pru -
dence an d a  variety o f goals , we will not accep t as a basic featur e 
of th e socia l syste m an y requiremen t tha t w e al l se e t o eac h 
other's minima l goo d an y mor e tha n tha t w e al l join hand s i n a 
socialist productiv e cooperative . Th e reaso n fo r thi s lie s i n th e 
independence an d prudentia l orientatio n o f th e parties , plu s 
the fundamenta l featur e o f contractaria n metho d tha t i t re -
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quires unanimity  o n th e choic e o f th e fundamenta l principle s 
that ar e t o gover n u s a s socia l beings . Give n unanimity , n o on e 
will b e abl e t o coerc e an y particula r outcom e fro m others . Th e 
productively weak , therefore , wil l no t b e abl e t o coerc e th e 
productively stron g int o guaranteeing tha t socia l minimu m the y 
no doub t ma y wan t bu t whic h ther e seem s t o b e n o reaso n t o 
concede. The socia l agreement mus t instea d b e tha t peopl e ma y 
utilize thei r productiv e power s a s the y judge best . I f the y judg e 
that som e o f thei r outpu t shoul d go , gratis , t o th e otherwis e 
poor, s o b e it . I f not , i t i s difficul t t o se e wha t recours e thos e 
otherwise poo r coul d have , a t th e ver y leas t unless  w e allo w 
coercion. 

Suppose tha t w e do permi t coercio n a t th e outset . Tha t i s th e 
defining featur e o f Hobbes' s Stat e o f Nature : Sinc e there ar e n o 
rules, literall y nothin g i s forbidden , an d therefor e coercio n i n 
particular i s not . A s Hobbe s conceive s it , i t i s th e permissibilit y 
of coercio n tha t cause s th e problem s inheren t i n tha t condition . 
Everybody loses—bot h th e wea k and  th e strong—becaus e hu -
man power s ar e sufficientl y equall y distribute d tha t n o on e ca n 
gain a n advantag e i f al l ar e abl e t o us e thei r power s withou t 
restraint. 

Gray's proposa l woul d cal l fo r measure s t o b e take n t o se e t o 
it tha t everyon e ha s a  minima l stoc k o f capita l ove r an d abov e 
the stoc k o f "capital " inherent i n one's perso n b y virtue o f bein g 
a (mor e o r les s normal ) huma n being , tha t is , one' s inheren t 
repertoire o f capabilities . Bu t ho w ar e thes e measure s t o b e 
conceived? Ther e woul d see m onl y tw o options : eithe r the y ar e 
voluntary, o r the y ar e exacte d coercively . Th e forme r resolves , 
in turn , int o tw o possibilities : eithe r suc h a  socia l guarante e i s 
held t o b e literall y i n th e interes t o f eac h individual , o r i t i s 
conceived a s stemmin g fro m suc h thing s a s sympath y o r possi -
bly an innat e mora l sens e tha t one shoul d share . Now , the latte r 
conjectures ar e dice y i f th e clai m i s tha t al l human s hav e th e 
necessary measur e o f sympath y o r benevolenc e towar d al l oth -
ers. I t i s surel y fa r mor e plausibl e t o restric t th e likel y opera -
tion o f an y innat e sympath y t o narrowe r classe s o f person s 
such a s parent s an d kin—an d eve n there , a s w e hav e witnesse d 
throughout history , cases typified b y tha t o f Cai n an d Abe l cro p 
up alon g wit h al l th e case s mor e favorabl e t o th e hypothesis . I f 
the mora l versio n i s taken , the n on e ha s simpl y dissente d fro m 
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the contractaria n idea—an d also , o f course , on e i s bac k t o th e 
empirically insolubl e proble m o f showin g tha t al l human s d o 
have a n innat e mora l sens e o f th e requisit e kind . 

Absent eithe r o f thes e hopeles s maneuvers , wha t abou t mu -
tual self-interest ? Th e proble m her e i s tha t w e ar e no w usin g 
what amount s t o a n insuranc e argument . Th e ide a i s tha t i t i s 
worth ou r whil e t o be assured som e minima l shar e o f capital , o r 
the equivalent , a t th e cos t o f som e los s o f economi c liberty . Bu t 
surely temperaments , proclivities , an d plausibl e estimate s o f sit -
uations wil l differ fa r to o muc h t o make th e conjectured univer -
sality plausible . Moreover , ther e i s thi s obviou s objectio n t o an y 
enforced syste m alon g thi s line : i f peopl e thin k thi s i s a  goo d 
idea, the y can arrang e insuranc e system s or mutua l ai d arrange -
ments wit h whateve r individual s ar e willin g t o g o along . Tha t 
way, th e level s o f minima l capita l ar e a t leas t determine d b y th e 
interests o f th e partie s concerne d an d no t b y som e socia l theo -
rist's view of wha t the y shoul d want . Unles s w e are t o indulge i n 
a degree o f paternalis m plainl y unwarrante d b y th e rejectio n o f 
ideals o f th e person , thi s option i s therefore extremel y dubious . 

Thus i t appear s tha t a n impose d solutio n woul d b e necesar y 
if an y suc h socia l minimu m i s t o b e achieved . Bu t ho w ca n w e 
suppose, i n vie w o f th e point s just made , tha t individual s oper -
ating unde r n o prio r constraint s an d i n respons e onl y t o thei r 
own sens e o f wha t i s prudent or , i n an y sens e i n whic h thi s ma y 
be allowabl e i n contractaria n theory , o f wha t i s moral , woul d 
unanimously agre e t o thi s system ? Fa r mor e plausible , surely , 
would b e t o argu e tha t w e wil l adop t a  basi c constrain t o f th e 
type propose d b y Gauthier , whic h h e introduce s a s a  varian t o f 
the "Lockea n provis o o n acquisition. " Hi s for m o f th e provis o 
prohibits acquirin g b y takin g advantag e o f others . Th e baselin e 
for interactio n i s that i n whic h w e hav e nothin g t o do wit h eac h 
other. N o fundamenta l dutie s t o suppl y eac h othe r wit h any -
thing ar e assume d o r forthcoming . Th e onl y rationa l restrictio n 
is tha t ou r acquisitio n i s no t t o b e a t others ' expense : utilizin g 
the othe r person' s effort s t o promot e one' s ow n goo d i s forbid -
den.8 Obviously , thi s mean s tha t on e ma y no t us e coercio n fo r 
that purpose : Al l acquisition s mus t b e b y cooperatio n rathe r 
than force . I n th e absenc e o f som e extremel y conjectura l argu -
ment, thi s als o rule s ou t Gray' s ide a a s a  fundamenta l on e fo r 
this purpose . Th e socia l minimu m i s simply noninterference . 
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Gray, t o b e sure , doe s no t explor e th e baselin e issue . Bu t hi s 
suggestion abou t initia l capita l endowment s came , a s w e hav e 
seen, fro m th e though t tha t "becaus e th e Hobbesia n construc -
tion doe s no t contai n proprietar y right s a t a  foundationa l level , 
nothing i s exempt fro m redistribution , either . Fro m th e stand -
point o f a  Hobbesia n varian t o f contractaria n method , al l asset s 
pass fro m civi l society bac k int o a  circumstance o f no-ownershi p 
(not collectiv e ownership ) whe n initia l endowment s ar e t o b e 
allocated."9 Bu t ho w woul d thi s initia l allocatio n work ? Fo r on e 
thing, the y woul d surel y b e variabl e fro m on e socia l grou p t o 
the next . Mor e importantly , i f the y ar e genuinel y initial , mad e 
all a t a  given time , the n wha t happen s t o later generations ? I t i s 
not t o b e expecte d tha t ever y famil y woul d retai n it s capita l 
intact, an d i t i s t o b e expecte d tha t man y woul d hav e childre n 
numerous enoug h t o requir e reductio n o f th e share s the y coul d 
hand on . Withi n a  ver y fe w generations , th e effec t o f thes e 
initial endowment s woul d therefor e b e dissipated , eve n obliter -
ated. S o woul d Gra y cal l fo r a  continuou s readjustment , alon g 
the line s o f th e welfar e state ? On e suppose s not . An d i f on e 
does s o suppose , the n ho w i s that ide a t o b e reconcile d wit h th e 
claim tha t w e ar e presupposin g onl y prudenc e an d n o ideal s o f 
the person , n o morality , a t th e outset ? 

3. T H E CAS E FO R LIBERT Y 

In th e cours e o f hi s developmen t o f a  Hobbes-lik e contractari -
anism, Gra y claim s tha t i t "contain s nothin g whic h migh t guar -
antee th e priorit y o f libert y ove r othe r politica l goods . .  . .  Th e 
basic libertie s themselve s wil l no t i n th e Hobbesia n accoun t b e 
immune fro m trade-of f wit h othe r value s (suc h a s peac e an d 
security)."10 Shoul d w e b e conten t wit h thi s rathe r negativ e 
conclusion? I  thin k not . Ther e is , I  suggest , a  dee p reason , 
arising fro m th e metho d itself , fo r expectin g certai n genera l 
results o f thi s type . Tryin g t o specif y civi l libertie s fo r al l an d 
forever ma y be futile , bu t th e basi s fo r a  general righ t o f liberty , 
a righ t tha t doe s carr y prioritie s ove r "othe r values, " i s a t han d 
by the very term s of a  contractarian dispensatio n fo r fundamen -
tal politica l principles . I n fact , i t i s misleading t o pu t i t this way , 
for i n a  sens e ther e ar e n o "othe r values " i n th e Hobbesia n 
perspective. Ther e ar e you r value s an d min e an d othe r peo -
ple's, bu t th e onl y wa y the y ca n appea r i n th e contractaria n 
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argument i s as  your s an d min e an d s o on ; an d whe n w e con -
tend, wha t i s in contentio n i s whose value s ar e goin g t o prevail , 
if anyone's , an d how . Th e answe r i s tha t nobody' s ar e goin g t o 
literally prevail ; rather , w e mus t find  way s o f enablin g eac h t o 
enjoy hi s o r he r realization s o f valu e withou t an y impositio n o f 
one o n another . 

This i s reflecte d i n th e contractarian' s employmen t o f th e 
agent's presumptivel y considere d preferences . I n majo r clashe s 
of value s w e assum e tha t thos e preference s hav e bee n con -
sidered an d tha t th e consideratio n ha s don e nothin g t o chang e 
the contendin g parties ' minds . The n eac h mus t as k whethe r 
there i s anything t o gai n fro m interactio n wit h th e othe r party , 
and i f so , whethe r th e price—forgoin g suc h gains—i s wort h 
paying. Wher e i t i s not, w e have th e basi s fo r agreemen t despit e 
disagreement: namely , agreemen t tha t eac h wil l allow th e othe r 
to go hi s own way , so fa r a s possible . The absenc e o f an overlap -
ping mora l consensu s nee d no t i n principl e preven t thi s result . 
If anything , indeed , th e presenc e o f suc h a  consensus i s likely t o 
generate tyrannie s o f it s own ; fo r thi s consensu s wil l surel y no t 
be unanimou s i n an y case , an d i f w e thin k tha t it s presenc e i s 
what found s politica l morality , the n th e conten t o f th e near -
consensus ther e woul d a t bes t eve r b e availabl e fo r bringin g an y 
dissenters t o heel . 

Whether a  cas e fo r genera l libertie s i s possibl e depends , I 
would suggest , o n ho w basi c th e libertie s i n questio n are , an d 
also on just whic h version s o f whic h libertie s w e are considering . 
For example, I  accept tha t ther e i s indeed littl e reason t o assum e 
agreement o n wha t constitute s ''primar y goods, " an d thu s o n 
the principle s regardin g thei r distribution . T o tak e anothe r ex -
ample o f grea t interes t t o today's liberals , consider th e suppose d 
right o f nondiscrimination. 11 I  d o no t se e ho w w e coul d ge t 
unanimity o n suc h a  righ t either . Ther e i s n o reason , give n 
absence o f an y ideal s o f th e person , wh y someon e shoul d no t 
prefer t o expen d resource s i n a  discriminator y manner : fo r 
example, shoul d prefe r hirin g wome n t o me n eve n i f i t entails a 
cost i n efficiency an d exclude s som e wh o are bette r qualifie d fo r 
the job. Sinc e man y contemporar y theorist s understan d th e ba -
sic libertie s t o includ e suc h thing s a s nondiscrimination , how -
ever, i t i s clear tha t Gra y i s right , unles s w e considerably reduc e 
the scop e o f th e suppose d liberties . 

To tak e anothe r importan t example : I s abortion , a s Gra y 
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suggests, "radicall y undecidable" ? No t a s a  publi c issu e i n a 
pluralistic society . Th e "conservative " positio n require s a  con -
tentious assumption , eithe r normativ e o r metaphysical , whic h 
the positio n o f th e "liberals " doe s not : eithe r (ethical ) tha t i t i s 
part o f th e poin t o f moralit y t o protec t organism s (tha t is , fe -
tuses) wholl y lackin g i n occurren t rationality ; o r (metaphysical ) 
that, despite th e evidence, such organism s d o hav e rationalit y o f 
the appropriat e kin d ("souls, " perhaps) . Fetuse s ar e potentiall y 
rational, o f course , bu t ther e i s n o logica l basi s fo r extendin g 
the right s w e al l accep t fo r occurrentl y rationa l being s t o occur -
rently nonrationa l ones . Lackin g agreemen t o n th e contentiou s 
claims require d b y th e conservativ e view , liberalis m i s drive n 
toward acceptin g a s th e socia l compromis e a n agreemen t t o 
disagree amon g th e citizens : Thos e wh o accep t th e contentiou s 
positions i n questio n ma y practic e wha t the y preach , bu t other s 
who d o no t ar e als o fre e t o practic e wha t the y thin k t o b e right , 
which i n th e cas e i n questio n i s abortio n o n demand. 12 Th e 
right t o d o wha t w e thin k righ t whe n ou r action s d o no t forc e 
others t o act against thei r ow n value s i s inherent i n liberalism . 

On th e othe r hand , extensio n o f thi s purel y negativ e righ t t o 
abortions t o such measure s a s publi c paymen t fo r th e abortion s 
in questio n is , o f course , quit e anothe r matter . Agreemen t t o 
that leve l o f libertie s i s not readil y forthcoming . 

From a  Hobbesia n perspective , th e libera l hypothesi s ma y b e 
stated a s follows : tha t i n th e medium-to-lon g run , cooperatio n 
will always be the bes t be t fo r eac h part y concerned . Gain s fro m 
noncooperation i n th e shor t ru n wil l always be mor e tha n offse t 
by longer-ru n losses . I f w e ca n identif y eac h part y concerne d 
with a  set of persona l powers , then th e immediat e outpu t o f thi s 
procedure applie d globall y i s a simple prohibitio n o f violenc e a s 
a wa y of pursuin g one' s ends . I s this hypothesi s plausible ? 

It i s b y thi s tim e unnecessary , i n vie w o f th e publicatio n o f 
Gauthier's Morals  by  Agreement, t o revie w th e decision-theoreti c 
facts abou t prisoner' s dilemm a game s o r coordinatio n games . I t 
is, however , necessar y t o sa y a  fe w word s abou t thei r signifi -
cance, whic h ha s bee n th e subjec t o f muc h an d heate d discus -
sion. Th e mor e importan t cas e i s tha t o f prisoner' s dilemma . 
Here w e hav e a  partia l conflic t o f interest . Th e wa y tha t thi s i s 
usually characterize d i s tha t eac h part y t o a  prisoner' s dilemm a 
finds tha t i f h e choose s th e "noncooperative " strategy , h e "doe s 
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better n o matte r wha t th e other perso n does. " I n a  narrow sens e 
of th e ter m does , thi s ma y b e true . I f yo u defec t an d I  don't , I 
come ou t wors e tha n i f I  ha d defecte d also ; i f yo u cooperat e 
and I  do , I  com e ou t bette r tha n i n th e foregoin g eventuality ; 
but i f I  don't , I  come ou t stil l better , namel y wit h th e maximu m 
utility b y hypothesi s availabl e i n th e situation . Bu t th e fac t tha t 
if we both pla y thi s allegedly mos t rationa l strategy , the n w e will 
end u p i n a  positio n inferio r fo r bot h t o wha t w e coul d hav e 
had b y cooperatin g reall y ough t t o b e take n a s som e indicatio n 
that th e bal d clai m tha t rationa l player s wil l defec t ha s some -
thing dubious abou t it . Gauthier argue s tha t rationa l player s wil l 
abandon an y interpretatio n o f maximizatio n tha t woul d lea d t o 
universal defection ; instead , the y wil l adop t th e dispositio n t o 
cooperate wit h other s willin g t o d o so. 13 I t i s importan t t o se e 
that thi s i s a higher-leve l strategi c principl e tha t ca n b e adopte d 
unilaterally b y anybody, thoug h i t will only pa y off whe n dealin g 
with others wh o have adopted it . The importan t point , however , 
is tha t i t will  pa y of f whe n s o dealing . I  no w find  Gauthier' s 
argument wholl y convincing . 

What prisoner' s dilemm a mos t directl y show s i s tha t socia l 
reinforcement shoul d rationall y b e directe d a t cooperation . I t 
shows tha t individual s ought , insofa r a s the y ca n d o s o withou t 
incurring grea t costs , t o stimulat e th e socia l reinforcemen t o f 
cooperation, fo r example , b y distributin g appropriat e epithet s 
to the so-and-sos wh o insis t on defection . I t i s rational fo r every -
one t o attempt t o ge t cooperation adopte d a s the standar d strat -
egy i n prisoner' s dilemm a situations—an d a n astonishingl y larg e 
number o f situation s tur n ou t t o b e such . Mos t importantly , fo r 
present purposes , th e standar d situatio n o f agreement s i s itsel f 
one, a s Hobbe s pointe d out . Suppos e tha t A  an d B  mak e a n 
agreement: A  wil l d o x , yieldin g payof f i  to B , provide d tha t B 
does y , yielding payof f j  t o A . B y hypothesis , i  is preferred b y B 
to wha t h e woul d hav e withou t th e agreement , cal l i t k , an d j 
preferred b y A to wha t A  would hav e withou t agreement , cal l i t 
m. However , als o by hypothesis , i  - f k  is preferred t o either i  or 
k alone b y B , and j  +  m  preferre d t o eithe r j o r m  alon e b y A . 
Thus bot h hav e a  temptation t o break th e agreemen t i n th e cas e 
where th e othe r perso n act s first,  sinc e a t tha t point , on e ha s 
one's cak e an d ca n ea t i t too : i f A  act s first,  the n B  ha s bot h i 
and k . Bu t a s Hobbe s als o pointe d out , i f bot h player s kno w 
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these fact s i n advanc e an d hav e n o trus t i n th e other , the n 
neither wil l eve r mak e a n agreement. 14 Bot h wil l the n b e wors e 
off s o long a s any potentia l gain s fro m cooperatio n exist . 

And this , i n th e cas e o f virtuall y an y tw o humans , the y as -
suredly do , especiall y i f on e take s th e Hobbesia n poin t o f vie w 
about th e Stat e o f Nature . Dispensin g wit h Hobbes' s particula r 
political views , le t u s defin e a  "mora l stat e o f nature " a s on e i n 
which ther e ar e n o moral  rules—n o on e i s responsiv e t o an y 
moral considerations . I n suc h a  situation , absolutel y nothin g i s 
thought t o b e wrong , b y anyone . I n tha t cas e w e ca n expect , a t 
least fo r a  ver y wid e rang e o f huma n temperaments , th e resul t 
depicted b y Hobbes . An d s o refrainin g fro m violenc e i n th e 
pursuit o f ou r end s i s a n instanc e o f cooperation . Eac h agree s 
to refrai n fro m violenc e provide d th e othe r does . Thi s i s cer -
tainly cooperatio n i n th e standar d decision-theoreti c sens e o f 
the term , onc e w e renounc e th e usua l philosophica l strateg y o f 
presupposing a  mora l framewor k alread y i n existenc e (o r o f 
benign philosophica l temperament s suc h a s grac e th e gentl e 
reader an d myself) - Tha t i t i s fruitfu l cooperatio n i s obviou s 
once w e see tha t i t is  cooperation, i n th e somewha t specia l sens e 
of decisio n theory , fo r i t enables eac h o f u s t o rea p th e fruit s o f 
his labo r withou t incurrin g th e losse s tha t woul d b e entaile d b y 
efforts t o ward of f predatio n b y fello w rationa l animals . 

If thi s i s accepted, the n I  thin k w e should rejec t Gray' s asser -
tion tha t th e Hobbesia n accoun t contain s nothin g tha t migh t 
guarantee th e priorit y o f libert y ove r othe r politica l goods . I t i s 
difficult t o see how h e can sa y both tha t th e enforcemen t o f an y 
particular syste m o f productio n or , amon g mutuall y agreein g 
persons, distribution , woul d b e unjus t i f i t wer e als o tru e tha t 
liberty ha s n o specia l clai m o n ou r attention . I t i s not onl y quit e 
unnecessary bu t als o entirel y unacceptabl e t o deriv e liberalis m 
from an y "idea l o f th e person. " Le t th e ideal s o f a  perso n b e 
what the y may ; tha t tha t perso n i s to dea l wit h other s differen t 
from himself , ye t als o possesse d o f reaso n an d th e usua l reper -
toire o f huma n powers—notabl y th e powe r t o inflic t deat h an d 
other substantia l disutilities—determine s th e prope r characte r 
of thos e relations . Tha t prope r characte r clearl y mus t includ e 
acknowledgement o f wha t amount s t o th e genera l righ t t o lib -
erty. 

If i t i s a  mistak e t o tr y t o construc t liberalis m o n th e basi s o f 
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an "idea l o f th e person, " s o to o i s i t t o suppos e tha t w e nee d a 
"conception o f th e person. " W e d o not , fo r example , nee d t o 
adopt th e Spinozia n ide a suggeste d b y Gray , tha t wha t define s 
an individua l i s "the dispositio n t o assert hi s power an d freedo m 
in th e world." 15 Man y actua l peopl e wil l hav e littl e dispositio n 
to d o that , whateve r i t i s supposed t o be . They hav e al l sort s o f 
interests, som e o f whic h som e o f the m asser t an d abou t other s 
of whic h the y ar e quit e unassertive . Onl y i f th e ide a i s watere d 
down t o th e poin t wher e ou r unassertiv e individual s ar e never -
theless reckone d t o b e "asserting " somethin g wil l w e captur e 
everyone i n it s net . Th e assertio n consist s i n nothin g mor e tha n 
the havin g o f interest s tha t motivat e action , i n particula r thos e 
actions tha t requir e adjustmen t i n respons e t o th e action s o f 
others. 

We hav e see n tha t i f any mora l consensu s ca n emerg e amon g 
very divers e person s whos e diversit y encompasse s strongl y hel d 
religious view s an d th e like , i t ca n b e onl y th e consensu s o f 
liberalism: tha t eac h ha s th e righ t t o liv e accordin g t o he r var -
ious beliefs , provide d onl y tha t sh e no t forc e the m o n thos e wit h 
whom sh e interacts . Le t ther e b e n o mistak e tha t thi s i s a genu -
ine mora l outlook , an d no t a  mer e avoidin g o f th e issu e o r 
somehow a  value-free , utterl y impartial , an d supposedl y scien -
tific o r objectiv e attitude . I t i s a  conditio n o f entranc e int o th e 
liberal communit y tha t on e becom e libera l i n tha t sense : tha t is , 
that on e renounc e an y intentio n o f enshrinin g b y forc e one' s 
own particula r values , whateve r the y ma y be , a s th e normativ e 
regimen fo r th e communit y a s a  whol e o r indee d fo r an y othe r 
person o r persons . W e hav e onl y to o persuasiv e evidenc e o f 
what happen s whe n thi s attitud e i s no t taken , i n suc h phenom -
ena a s th e Thirt y Years ' Wa r an d th e curren t situatio n i n th e 
Middle East . Gra y i s to be commended fo r pointin g ou t tha t th e 
same hold s fo r productiv e systems . A  socialis m tha t woul d im -
pose cooperatio n o n al l i s a s inimica l t o thi s genera l libert y a s 
would b e a  capitalis m tha t woul d brea k u p voluntar y socialis t 
communities b y force. Th e libera l commandment is : Thou Shal t 
Respect! I t is , t o b e sure , th e only  libera l commandment , bu t 
that i t i s a  commandment—i f a  uniquel y rationa l one—rathe r 
than merel y on e incidenta l recommendatio n amon g others , mus t 
be perfectl y clear . 
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4. LIBERALIS M AN D TH E FRE E MARKE T 

We ma y tur n no w t o the subjec t o f th e fre e market . A  marke t i s 
free whe n it s agent s hav e privat e propert y rights . Thos e right s 
tell u s who m w e hav e t o se e i f w e wis h t o acquir e this , that , o r 
the other , o r mak e thi s o r tha t chang e i n th e configuratio n o f 
goods an d services . Given suc h rights , i t follows tha t transfer s i n 
the ownershi p o f good s an d service s wil l proceed onl y b y agree -
ment o f th e partie s whos e good s an d service s the y are . Insofa r 
as ther e ar e propert y rights , ther e i s a  market . I f everythin g i s 
owned b y individual s o r voluntar y association s o f individuals , 
then w e have ful l marke t society . 

What th e term s o f referenc e ar e fo r defendin g th e justice o f 
the marke t i s not entirel y clear . To defen d som e marke t activit y 
is surely trivial ; t o defend ful l marke t societ y i s another matter . 
I shal l selec t a  versio n tha t put s th e predominan t portio n o f 
economic activit y i n th e marke t sector , bu t wil l no t her e attemp t 
to g o th e whol e way . Th e propositio n t o b e defended , then , i s 
that whateve r can  b e o n th e marke t normall y should  be . I n m y 
comments o n Margare t Radin' s chapte r I  shal l agre e tha t som e 
things canno t b e so . B y implication , however , w e ar e lef t wit h 
most thing s bein g properl y so . 

David Gauthie r doe s th e marke t philosoph y a  slight disservic e 
when h e entitle s hi s otherwise admirabl e chapte r o n thi s subjec t 
"The Market : Freedo m fro m Morality." 16 Hi s reaso n fo r doin g 
so i s understandable , fo r wha t h e ther e call s th e marke t i s de -
fined i n term s o f th e abstraction s o f neoclassica l economics . 
Gauthier's marke t i s devoi d o f externalities ; al l o f th e good s 
and service s produce d an d consumed , an d al l o f th e factor s o f 
production, ar e th e propert y o f individual s withou t remainder ; 
technology i s known an d fixed;  informatio n abou t product s an d 
prices i s complete an d costles s to each actor , who i s also indiffer -
ent regardin g th e origi n o f th e product s (fo r example , th e con -
sumer care s onl y abou t it s utility qu a product , no t qu a manifes -
tation o f a  certain ideology) ; an d ther e i s perfect competitio n i n 
the sens e tha t n o one produce r ca n significantl y influenc e price s 
on hi s own . I n suc h a  situation , eac h agen t simpl y aim s t o 
maximize he r utilit y fro m he r ow n productio n an d exchang e 
activities, and th e resul t wil l be terrifi c fo r everybody : th e invisi -
ble han d lives ! 
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The theoretica l demonstratio n o f optimalit y unde r thes e con -
ditions i s of rea l interest . It s practica l importanc e i s obviously a 
function o f th e degre e t o which thes e condition s ar e realize d o r 
realizable i n th e rea l world , an d i t i s her e tha t moralit y mus t 
enter th e picture . Moralit y consist s o f recognitio n an d respec t 
for privat e propert y rights , startin g wit h suc h right s i n one' s 
own perso n (thi s bein g th e fundamenta l "facto r o f produc -
tion"), and o f th e obligatio n t o live up t o one's agreements . 

Gauthier insist s tha t "th e ide a o f moral s b y agreemen t ma y 
mislead, i f i t i s suppose d tha t right s mus t b e th e produc t o r 
outcome o f agreement . .  .  .  the emergenc e o f eithe r co-opera -
tive o r marke t interaction , demand s a n initia l definitio n o f th e 
actors i n term s o f thei r facto r endowments , an d w e have identi -
fied individua l right s wit h thes e endowments . Right s provid e 
the startin g poin t for , an d no t th e outcom e of , agreement . .  .  . 
Market an d co-operativ e practice s presuppos e individua l rights . 
. .  .  And th e right s s o grounde d prov e t o b e th e familia r one s 
of ou r traditio n — rights t o perso n an d t o property." 17 Tha t 
these ar e th e right s w e nee d i s clear enough . Mos t libertarians , 
I believe , would agre e wit h Gauthie r abou t th e nonconventiona l 
character o f thes e rights . I f w e are goin g t o insis t tha t th e right s 
that fram e th e marke t mus t themselve s b e founde d o n a  prio r 
agreement, the n Gauthier' s vie w mus t b e rejected , an d w e mus t 
take u p a  mor e radica l stance , holdin g tha t ther e i s wha t Jule s 
Coleman call s a  "pre-marke t agreement " t o se t u p th e market . 
This i s equivalent t o an agreemen t o n propert y rights , as he als o 
says.18 

My positio n o n thi s matte r i s tha t suc h right s fal l straigh t ou t 
of th e initia l agreemen t t o tur n awa y fro m th e Hobbesia n pre -
moral condition . Ownershi p o f one' s natura l endowmen t i s im -
plicit i n an y full y socia l agreement , fo r i t i s impossibl e no t t o 
want thes e thing s respecte d i f one want s anything a t all . In turn , 
regarding externa l property : I f th e proble m i s tha t individual s 
want variou s things , and nee d th e security t o pursue them , the n 
what othe r for m ca n th e Hobbesia n socia l contrac t hav e tha n a 
general recognitio n o f th e right s o f thes e variou s individual s t o 
those things , provide d the y hav e bee n obtaine d withou t forc e 
and fraud ? Agreein g no t t o moles t Jone s i n hi s activitie s o f 
cultivating, building , creating , an d consumin g i s agreement tha t 
the groun d h e cultivates , th e building s h e builds , th e work s h e 
creates, and th e consumable s h e consumes ar e i n trut h hi s to d o 
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these thing s with . That' s wha t propert y right s are : the y ar e 
rights t o d o thing s wit h things . Whic h act s ma y w e perfor m vi s 
a vis things? Any tha t do no t requir e forc e o r fraud . Th e marke t 
is simpl y th e subse t o f activitie s i n whic h w e trad e right s t o d o 
these variou s thing s wit h th e variou s object s involve d i n thos e 
activities. Th e fundamenta l righ t o f libert y is , I  suggest , al l w e 
need. The marke t i s not a  separate institutio n i n the fre e society . 
It simply is  the fre e society . 

5. RADI N O N "COMMODIFICATION " 

Margaret Radin , i n "Justic e an d th e Marke t Domain, " argue s 
that "th e traditiona l view, " accordin g t o whic h th e marke t "ap -
propriately encompasse s mos t desire d transaction s betwee n 
people," is "wrong i n granting to o much groun d t o the market, " 
and indee d tha t i t "wrongl y suggest s tha t a  laissez-fair e marke t 
regime i s prim a faci e just." 19 Sh e object s als o t o th e ide a tha t 
there i s a sor t o f wal l between th e marke t an d nonmarke t realms , 
suggesting tha t "th e battle-line s preven t u s fro m appreciatin g 
the nonmarke t aspect s o f man y o f ou r marke t relations." 20 Sinc e 
the traditiona l vie w as she states i t is certainly something I  woul d 
wish t o maintain , w e mus t tak e a  carefu l loo k a t he r objections . 
With he r objectio n t o th e wal l idea , o n th e othe r hand , I  wa s a t 
first sympathetic , an d wondere d whethe r w e ca n combin e ap -
proval o f th e marke t wit h thi s perception , tha t certai n nonmar -
ket aspect s o f wha t i s o n th e marke t nee d t o b e protecte d i n 
some wa y from it s ravages. I  have instead foun d t o the contrary , 
as will be seen . W e star t wit h th e charg e o f commodification . 

Radin i s concerne d tha t th e marke t ma y lea d t o "universa l 
commodification," th e attitud e tha t "al l thing s ca n an d shoul d 
be separabl e fro m person s an d exchange d throug h th e fre e 
market, wheneve r som e peopl e ar e willin g to sel l and other s ar e 
willing t o buy . Al l huma n attribute s ar e conceive d o f a s posses -
sions bearin g a  valu e characterizabl e i n mone y terms , an d al l 
human interaction s ar e conceive d o f a s exchange s understand -
able i n term s o f gain s fro m trade." 21 Radi n object s t o thi s i n 
terms, broadly , o f respec t fo r person s an d th e fosterin g o f com -
munity: t o thin k o f everythin g i n term s o f monetar y valu e i s t o 
depersonalize i n a  potentiall y disturbin g way . Conside r th e 
adopted child . Peopl e sometime s giv e u p thei r childre n t o oth -
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ers "i n hop e tha t the y wil l hav e a  bette r lif e elsewhere . Ther e i s 
at leas t som e huma n glor y i n bein g abl e t o d o this . Perhap s i t 
disappears i f the chil d bear s a  marke t value . I f mone y i s paid, i t 
would contaminat e th e experienc e o f th e adoptiv e parent s a s 
well a s tha t o f th e natura l parents , sinc e the y wil l b e awar e tha t 
they valued th e child a s much a s a car, perhaps , bu t no t a s muc h 
as a  house . Th e adopte d chil d hersel f .  . .  may alway s wonde r 
whether a  highe r askin g pric e woul d hav e lef t he r withou t par -
ents. Eve n i f th e natura l paren t doesn' t accep t th e mone y .  .  . 
perhaps knowledg e o f th e pric e coul d contaminat e th e experi -
ence, makin g i t see m a s thoug h th e natura l paren t i s giving th e 
adopting paren t $10,00 0 ou t o f pocket . .  . .  W e wil l al l kno w 
how muc h w e cost our parents . W e wil l al l conceive o f ourselve s 
as objects bearin g monetar y value." 22 

How narrowl y ar e w e t o constru e th e notio n o f a  commodit y 
here? Commoditie s a s Radi n says , "ar e usuall y picture d a s ob -
jects separat e fro m th e sel f an d socia l relationships . Hence , 
universal commodificatio n i s a form o f objectification . I t assimi -
lates persona l attributes , relationships , an d desire d state s o f 
affairs t o th e real m o f objects." 23 However , thi s doesn' t reall y 
help a s muc h a s on e migh t think , becaus e th e ter m "object " i s 
likewise subjec t t o narrowe r an d broade r construal . Whe n a 
logician expresse s par t o f th e for m o f a n Englis h sentenc e i n 
partially quantifie d terms , fo r example , (x ) ( x i s an aun t — > x  i s 
female), th e variabl e x  ranges ove r everything , al l "objects. " Bu t 
of cours e som e o f thos e object s ar e people , rathe r tha n inert , 
material objects , an d philosopher s debat e ove r th e statu s o f lot s 
of othe r possibl e referents , suc h a s propertie s an d space-tim e 
points. I t woul d b e absur d t o rejec t th e us e o f quantificationa l 
logic, whe n th e thing s quantifie d ar e persons , o n th e groun d 
that "yo u can' t quantif y persons , sinc e person s ar e no t objects. " 
Nevertheless, ther e i s a deal o f differenc e betwee n a  person an d 
an iner t object , o r fo r tha t matte r a  perso n and , say , a  deerfly , 
and i n som e context s th e difference wil l matte r a  great deal . W e 
must ask , then , whethe r viewin g thing s a s havin g exchang e 
value i s eo  ipso to regar d the m a s "separabl e fro m th e sel f an d 
social relationships. " An d thi s i s t o as k als o just wha t a  marke t 
society is—wha t w e ar e conceivin g whe n w e conceiv e suc h a 
society. 

To begi n with , no t everythin g availabl e o n a  marke t i s a n 
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object i n th e narro w sens e o f tha t term . Economist s spea k o f 
goods an d services , good s referrin g t o objects , service s not . 
When I  bu y someone' s services , then , I  a m no t usuall y buyin g 
something separabl e fro m hi s self . Perhap s i f th e servic e i s on e 
that ca n als o b e don e b y a  robot , w e migh t sa y this . Bu t wha t 
about thos e tha t cannot b e done? Suppos e I  am a  movie directo r 
and I  wis h t o purchas e th e actin g service s o f Rober t Redford . 
Are thes e separabl e fro m Rober t Redford ? The y ma y no t be . I t 
may be , fo r instance , tha t nobod y els e ha s th e uniqu e personal -
ity of Redford , wh o i s just righ t fo r thi s part . 

Now suppos e th e servic e I  bu y fro m perso n A  i s on e tha t I 
could indee d ge t fro m a  machin e o r a  robot , bu t tha t I  deliber -
ately choos e th e persona l on e instead— I prefer  A to a  robot . O r 
suppose yo u ar e evaluatin g tw o applicant s fo r som e quit e rou -
tine job—checkout perso n a t you r supermarket , fo r instance . 
You not e tha t on e o f th e applicant s ha s a  lively , outgoin g per -
sonality tha t come s throug h whe n sh e say s "Than k yo u fo r 
shopping a t XMart! " whil e th e othe r seem s quit e hollow—"jus t 
doing he r job, " a s w e say . I n th e cas e o f thi s job, though , th e 
one wh o i s jus t doin g th e jo b isn' t doin g th e jo b ver y well . 
Personality ma y coun t fo r quit e a  lot . (Ther e ma y b e littl e els e 
to g o by ; othe r talent s require d ma y b e modest. ) Well , thes e 
things make  a difference. I n fact , the y mak e a  difference tha t ca n 
sometimes b e translated int o dollars an d cents . Bu t ho w can thi s 
be so , i f marke t relation s mea n commodificatio n whic h mean s 
depersonalization? 

Now, conside r fre e exchange . Suppos e I  befrien d yo u be -
cause I  lik e you r style , becaus e I  find  wha t yo u hav e t o sa y 
interesting, becaus e I  kno w I  can coun t o n yo u whe n th e goin g 
gets tough , an d ca n rel y o n you r word . Yo u hav e a  simila r 
evaluation o f me . W e ge t o n famously . Bu t i f you wer e t o ceas e 
doing an d sayin g thing s tha t interes t me , o r wer e t o becom e 
extremely vagu e an d hopelessl y unreliable , t o sho w n o interes t 
in me , an d s o on , th e relationshi p woul d likel y wither . You r 
company i s n o longe r worthwhil e fro m m y poin t o f view , o r 
mine fro m yours . Aren' t persona l relationships—a s th e ter m i s 
not fa r fro m implyin g on th e fac e o f it—i n fac t exchanges ? An d 
isn't tha t th e wa y i t should be ? 

But thi s doesn' t impl y tha t the y coul d b e "commodified " i n 
the particula r sens e o f bein g maintainabl e throug h monetar y 
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means. Suppos e tha t nex t tim e yo u tel l a  particularl y goo d joke, 
at which I  laugh fit  t o be tied , yo u continu e b y saying, "That wil l 
be $55.90 , please! " Likel y I  woul d suppos e thi s wa s a  furthe r 
part o f th e joke .  . .  but i f i t were not ? This to o would obviousl y 
alter ou r relationshi p fo r th e worse . Bu t tha t i s no t becaus e ou r 
relationship i s one i n whic h exchang e i s no t eve n a n applicabl e 
concept; rather , i t i s becaus e it' s on e i n whic h monetar y pay -
ment i s simpl y th e wron g kin d o f currency . Mone y isn' t wha t 
we're after . I n short , th e marke t i n friend s canno t b e carried o n 
in dollar s an d cents—ye t fo r al l that , i t i s an exchang e system : 
nobody i s required  t o provid e friendshi p t o anyon e else , an d 
each wil l selec t friends , fro m th e availabl e possibilities , o n th e 
basis of wh o wil l offer th e highes t "return " o n hi s or he r "invest -
ment" i n term s o f tim e an d energ y (includin g emotiona l en -
ergy). 

Now i t ma y b e sai d tha t i f I  wer e stickin g t o m y last , I  woul d 
be defendin g a  societ y i n whic h mone y wa s th e onl y thin g any -
one wa s after . Isn' t tha t wha t i s involve d i n sayin g tha t every -
thing i s on th e market ? Le t u s see . 

If th e marke t i s frame d b y th e rul e tha t peopl e ow n thing s 
and i n consequenc e ma y d o a s the y pleas e wit h them , includin g 
giving the m t o others , eithe r a s a  gif t o r i n exchang e fo r othe r 
things, the n i s i t tru e tha t th e marke t involve s universa l corn -
modification? I n exchange s eac h perso n acquire s thing s h e val -
ues more , givin g i n retur n thing s h e value s les s bu t whic h th e 
partner t o th e exchang e value s more . Wil l everythin g I  hav e 
become a  commodity? Commodit y i s a quit e narro w concept , i t 
seems t o me : t o b e a  commodit y i s t o b e quit e literall y fo r sale ; 
if the monetar y pric e i s right, i t wil l be sold , o r bought . I f tha t i s 
right, tha t commodificatio n implie s attachin g specificall y mone -
tary value s t o everythin g tha t i s within th e powe r o f anyon e t o 
alienate t o others , the n th e fre e market , conceive d a s tha t insti -
tution i n whic h peopl e ma y d o whateve r the y wis h wit h wha t i s 
theirs, doe s no t an d canno t hav e precisel y tha t implication : 
universal commodificatio n i s a nonstarter . 

For one , lesse r thing , marke t societ y obviousl y doe s no t impl y 
the sens e o f everything' s actuall y bein g fo r sale : I  ma y b e per -
fectly happ y wit h som e o f my  things , an d ther e ma y b e other s 
that n o on e woul d giv e m e enoug h fo r t o mak e i t wort h m y 
while t o par t wit h them . I f I  just don' t wan t t o sel l x , the n b y 
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virtue o f x  bein g mine , I  d o no t nee d to . I f I  ma y d o wha t I 
want wit h x , the n on e o f thos e thing s coul d be , simply , t o kee p 
it, resistin g an y offer s t o buy . Peopl e i n fac t d o thi s al l th e time , 
even thoug h the y usuall y ar e unde r n o lega l o r mora l necessit y 
to d o so . "That' s no t fo r sale! " i s a  familia r remar k amon g 
economic agents . I n thi s respect , then , th e commodificatio n 
charge i s far to o sweeping . 

But le t u s tur n t o th e mor e fundamenta l question : whethe r 
there i s an y conceptua l limi t t o commodification . Ther e woul d 
be i f fo r eac h person , A , ther e i s somethin g A  value s s o muc h 
that i t would b e in principl e impossibl e fo r A  to prefe r anythin g 
else. Ca n w e trad e i n ourselves , fo r example ? T o b e sure , i t i s 
not entirel y clea r wha t doin g tha t woul d consis t in—sellin g 
oneself int o slavery , perhaps ? Thi s present s a n eviden t prob -
lem, sinc e on e woul d thereafte r b e unabl e t o d o anythin g wit h 
the money . Sinc e th e whol e poin t o f money , though , i s tha t i t 
represents a n exchangeabl e righ t t o perfor m variou s activities , 
namely thos e on e ca n d o wit h th e thing s one gets , the reasonin g 
of thos e wh o woul d sel l themselve s int o slaver y seem s t o b e 
defective. 

People hav e sacrificed thei r live s for th e sake of friends , love d 
ones, ideals , country. Non e o f thes e would see m t o qualify a s a n 
exchange i n an y sens e tha t woul d permi t speakin g o f commodi -
ties. Indeed , i t seems o n furthe r reflectio n tha t i f commodifica -
tion i s suppose d t o impl y capacit y t o ente r a  marke t i n whic h 
things ar e literall y bough t an d sold , fo r th e mediu m o f money , 
then i t i s ver y plausibl e indee d t o thin k tha t selve s wil l no t b e 
among th e thing s availabl e fo r purchase . Mone y i s purchasin g 
power, comman d ove r good s an d services . Whereve r th e com -
mand i n questio n woul d i n principl e b e useles s o r impossible , 
the ite m i n questio n cease s t o b e commodifiable . Slaver y i s a 
departure fro m th e market , no t a n extensio n o f it . I t require s 
that som e agent s no t b e treate d o r regarde d a s agents . 

Money i s a  means , an d tha t fo r whic h i t i s exchange d i s a n 
end. Th e end s i n question ca n b e converted int o furthe r means , 
but eventuall y w e arrive a t tha t fo r th e sak e of whic h everythin g 
else i s done; an d i f w e do , the n tha t canno t possibl y b e furthe r 
exchanged. Personhood , a s Radi n suggests , ma y indee d b e "es -
sentially unmonetize d an d no t fungible. " Bu t whateve r thes e 
ultimate value s ma y be , i t i s wort h pointin g ou t tha t th e ver y 
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existence o f th e marke t i s contingen t o n thei r existence . O n a 
market, w e trad e tha t whic h w e valu e les s fo r tha t whic h w e 
value more . B y definition , tha t whic h w e valu e abov e al l canno t 
be rationall y traded . Ye t w e canno t alway s b e increasin g value s 
by trades , fo r tha t woul d imply , a s Aristotl e i n effec t says , tha t 
we don't reall y valu e anythin g a t all . The entailmen t i s strict. T o 
have a  marke t i s t o hav e a  situatio n i n whic h man y thing s ar e 
not fo r sale . 

A word abou t marke t valu e i s in orde r here . Whe n thing s ar e 
said t o b e wort h such-and-suc h a  numbe r o f dollars , wha t doe s 
this mea n concernin g thei r rea l valu e t o thei r possessors ? I n a 
great man y cases , i t mean s essentiall y nothing . Th e use-valu e t o 
me o f a n ite m tha t ha s a  marke t valu e o f $ X i s characteristicall y 
more tha n $X , whic h i s wh y I  bough t it . A  charmin g photo -
graph o f a  much-loved chil d wil l have cost me , perhaps 5 0 cents. 
But tha t su m doesn' t expres s it s valu e t o me , sinc e i t ma y wel l 
be irreplaceable , nor , ver y likely , t o anyon e else , fo r stranger s 
would b e unlikel y t o offe r eve n th e 5 0 cent s i t cos t m e t o ge t i t 
in th e first  place . Ye t thes e feature s o f exchange s are , I  suggest , 
typical. I t i s radically mistake n t o think tha t market s impl y corn -
modification i n Radin' s sense . 

Parents will , i n extrem e circumstances , sel l thei r children , 
either i n fac t o r i n effect . I n nonextremities , wh y won' t they ? 
Suppose yo u ar e th e paren t o f B , o f who m yo u ar e ver y fond ; 
and suppos e tha t yo u se e tha t C , wh o i s extremel y fon d o f B , 
would n o doub t mak e B  a wonderful parent , an d i s a perso n o f 
means wh o woul d enabl e B  t o flouris h i n way s tha t you , a 
person o f norma l means , cannot . C  make s a  generou s offer , i n 
dollars. Shoul d yo u sell ? Mos t o f u s wil l thin k o f sellin g one' s 
child a s rathe r lik e sellin g a  par t o f oneself . W e wil l suppos e 
that n o othe r person s coul d offe r th e chil d th e persona l affec -
tion tha t yo u can , an d tha t thi s affectio n i s virtuall y irreplacea -
ble, i n th e sens e tha t whateve r th e chil d di d unde r th e car e o f 
anyone else , th e absenc e o f yo u i n particula r wil l mak e hi s lif e 
less goo d tha n i t woul d otherwis e be . Thi s persona l facto r wil l 
indeed pu t children , fo r mos t o f us , beyon d th e reac h o f th e 
market. 

Well, wha t i f someon e doesn' t car e tha t muc h fo r he r chil -
dren, know s tha t sh e make s a  poo r parent , an d reasonabl y 
believes tha t anothe r coul d no t onl y provid e bette r car e bu t 
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would genuinel y mak e th e chil d happier ? (Or—difficul t case — 
someone wh o ha s goo d evidenc e tha t he r belief s o f th e afore -
mentioned kin d ar e false? ) I t i s stil l har d t o see , though , tha t a 
monetary offe r woul d b e appropriate , an d th e qualit y o f tha t 
person's affectiv e lif e woul d b e ver y muc h i n questio n wer e sh e 
willing t o consider one . 

Even so—a s Radi n seem s t o agree 24—it i s no t clea r tha t thi s 
is a  sufficien t reaso n fo r no t permittin g suc h exchanges . I f yo u 
knew tha t you r parent s wer e willin g t o sel l yo u t o just anyone , 
provided onl y tha t th e pric e wa s right , you' d probabl y b e in -
clined t o ru n awa y fro m home . Yo u woul d b e les s incline d t o 
love them , an d les s incline d t o thin k tha t the y love d you . Sinc e 
the valu e o f a  lovin g domesti c environmen t i s familia r t o all , i t 
is difficul t t o se e tha t permittin g th e buyin g an d sellin g o f chil -
dren woul d brin g i t abou t tha t ver y man y childre n cam e t o b e 
for sale . Wha t on e woul d expec t i s tha t alterin g curren t law s s o 
as t o permi t th e buyin g an d sellin g o f childre n woul d lea d t o a 
very tin y amoun t o f activit y i n tha t market , excep t perhap s i n 
the cas e o f infants , wh o d o no t hav e personhoo d i n sufficien t 
degree t o mak e thes e consideration s quit e a s potent . (Similarly , 
we hav e th e proble m o f orphans , t o who m som e o f th e forego -
ing considerations canno t apply. ) 

Do w e trea t childre n unjustl y b y buyin g an d sellin g them ? 
The attitude s mos t o f u s quit e naturall y hav e towar d childre n 
are suc h tha t thos e aren' t th e term s w e would b e incline d t o use . 
One wh o woul d sel l he r ow n chil d show s hersel f t o be inhuman , 
deficient i n a  majo r are a o f huma n affection—an d ye t were sh e 
to go ahead an d sel l tha t chil d t o someone wh o would als o mak e 
the chil d a  bette r parent , th e transactio n migh t wel l b e t o tha t 
child's benefit . (Th e hitc h i s that w e migh t als o thin k les s of on e 
who wa s willing to acquire a  child b y purchase . W e might , bu t i f 
that wa s th e onl y wa y a  lovin g adoptiv e paren t coul d ge t th e 
child, wouldn' t tha t b e forgivable? ) 

Fundamental t o an y consideratio n o f wha t t o d o regardin g 
children, surely , i s the fac t tha t the y gro w u p t o becom e adults , 
with th e usua l rang e o f competence s an d power s fo r goo d o r ill . 
There i s plainly a  community interes t i n ho w the y wil l us e thos e 
powers whe n the y reac h adulthood . Tha t thes e particula r com -
modities ar e loade d wit h potentia l fo r third-part y effect s i s ob -
vious, an d tha t involuntar y third-part y effect s ar e caus e fo r th e 
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imposition o f requirement s an d limitation s is , therefore , als o 
obvious. A t th e ver y least , youn g human s ar e potentiall y dan -
gerous substances . Just a s th e defende r o f th e marke t nee d no t 
object i n principl e t o restrictin g th e sal e o f nitroglyceri n o r 
automatic rifles , s o he nee d no t objec t t o restriction s o n th e sal e 
of children . 

A furthe r poin t abou t thi s subjec t i s mor e fundamental , i f i t 
is no t actuall y anothe r wa y o f sayin g th e sam e thing : namely , 
that th e defende r o f th e marke t ma y als o tak e th e lin e tha t 
children canno t b e owned . Certainl y th e markete r think s tha t 
adult human s ar e no t ownable : slaver y i s fundamentall y objec -
tionable, i n hi s view . Since slaver y i s a relatio n o f dominatio n i n 
the litera l an d uncontroversia l sens e o f tha t ter m i n whic h i t 
involves th e exercis e o f forc e ove r on e perso n b y another , i t i s 
ruled out . A t wha t poin t childre n becom e rationa l agent s wh o 
therefore hav e th e right s o f agent s o n th e marke t instea d o f 
commodities o n i t i s no doub t difficul t t o decide i n an y satisfac -
tory manner . Some , thoug h no t I , woul d hol d tha t childre n 
simply ar e b y nature no t commodities . Bu t even i f we rejec t thi s 
latter, i n m y judgment obscurantis t position , th e consideration s 
adduced i n th e foregoin g paragraph s ma y hav e th e sam e effect . 
It ma y b e tha t w e do bes t simpl y t o declare tha t childre n ar e no t 
to be fo r sale , and tha t i s that . 

This doesn' t leav e Radi n answere d entirel y satisfactorily , I 
agree. Bu t I  hop e a t leas t t o hav e show n tha t th e specte r o f 
"universal commodification " i s no t on e w e nee d fea r i n marke t 
society. 

6. RADI N O N "INCOMPLETE " COMMODIFICATIO N 

Let u s tur n i n conclusion , t o Radin' s these s concernin g incom -
plete commodification . Th e suggestio n i s tha t w e develo p a 
theory o f justice alternativ e t o tha t i n whic h ther e are , o n th e 
one hand , agent s wit h thei r inviolabl e persona l right s and , o n 
the other , thing s owne d o r ownabl e b y the m tha t ar e availabl e 
for exchange . I n thi s alternativ e theory , "wh o shoul d ge t wha t 
things o f valu e depend s upo n th e appropriat e relationshi p be -
tween person s an d things , an d betwee n person s an d othe r peo -
ple."25 Bu t tha t i s no t a  helpfu l statement , sinc e ever y theor y o f 
justice i s statable i n suc h a  form . Th e underlyin g theor y o f th e 
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market, fo r example , i s the theor y tha t th e appropriat e relatio n 
between peopl e and othe r peopl e i s that each shoul d respec t th e 
rights o f eac h other , includin g tha t other' s right s i n externa l 
property an d persona l capacit y t o rende r services . 

But i n Radin' s version , variou s departure s fro m thi s fairl y 
simple principl e ar e recommended . Fo r example , sh e suggest s 
that ther e i s a  connectio n betwee n housin g an d personality . 
Housing i s t o b e "incompletel y commodifie d i n recognitio n o f 
its connectio n wit h personhood." 26 Bu t wh y doe s tha t cal l fo r 
incomplete commodification ? Consider , fo r example , th e righ t 
of eminen t domain , whic h i s eminently claime d b y al l America n 
community governments . I f housin g i s so intimatel y connecte d 
with personhood , wouldn' t tha t b e bes t expresse d b y allowin g 
individuals actua l right s ove r thei r housing , instea d o f a  se t o f 
watered-down rights , subjec t t o th e whim s o f th e loca l govern -
ment? Wha t i f Mrs . Jones doesn' t wan t t o par t wit h he r long -
loved dwellin g i n orde r tha t a  ne w schoo l o r expresswa y ca n g o 
through? Wha t i f sh e wil l no t accep t an y proferre d pric e fo r it ? 
Full propert y right s woul d protec t Mrs . Jones , bu t I  imagin e 
that wha t Radi n ha s i n min d woul d d o nothin g o f th e sort . 

Take, fo r example , Radin' s disaffection fo r economi c inequal -
ity, whic h sh e wishe s t o associate , a s do s o many, wit h economi c 
injustice.27 Thi s i s a very larg e issue , t o b e sure , bu t a  couple o f 
remarks ar e i n order . On e i s tha t th e vas t majorit y o f mankin d 
over th e age s hav e bee n ver y muc h wors e of f tha n th e poores t 
of Americans , a t leas t i n materia l terms . I s i t t o b e suppose d 
that a  malais e o f injustic e hun g ove r al l thes e ages ? O r tha t 
people lacke d personalit y o r personhoo d prio r to , roughly , th e 
late twentiet h century ? I f not , the n i s the objectio n t o inequalit y 
an objectio n t o poverty , a s sh e implies , o r i s i t somethin g else ? 
And i f somethin g else , the n wha t possibl e connectio n doe s i t 
have t o personality ? Ho w doe s i t promot e personalit y an d per -
sonhood t o b e foistin g vas t array s o f regulation s an d othe r 
incursions o n wha t a n individua l ca n control ? Fo r tha t matter , 
how i s genuine communit y fostere d b y such impositions ? 

The marke t ide a divide s th e worl d int o person s an d nonper -
sons; i t say s tha t th e nonpersona l i s available fo r ownershi p b y 
persons, wh o i n tur n mus t relat e t o eac h othe r b y respectin g 
their rights , includin g thei r right s t o nonpersona l things . I t 
reminds u s tha t wha t w e cal l sale s are , afte r all , trades—mone y 
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is a  mediu m o f exchange—an d tha t al l trade s ar e trade s be -
tween persons , person s wh o emplo y thei r ow n judgment o n th e 
matter o f wha t t o do wit h an d t o and abou t th e materia l portio n 
of th e world . Radi n i s entirely righ t t o say tha t "Peopl e engage d 
in marke t interaction s ar e no t jus t acquirin g things , the y ar e 
relating t o each other." 28 I t i s difficult t o see ho w w e could hav e 
a bette r progra m fo r respectin g personhoo d tha n this . On e 
suspects tha t i n Radin' s proposal , w e wil l find  communit y ofte n 
taking precedenc e ove r personhood . Tha t ca n hardl y b e wha t 
she wanted: On e suppose s tha t a  good communit y woul d b e on e 
that i s enthusiasticall y an d voluntaril y supporte d b y thos e wh o 
live i n it , rathe r tha n a n idea l cramme d dow n th e throat s o f it s 
unwilling citizen s b y philosophe r kings . An d s o on . I n general , 
therefore, I  a m unmove d b y he r criticism s o f th e market , an d 
emerge more , rathe r tha n less , impressed wit h it s virtues . 
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DISRUPTING VOLUNTAR Y 
TRANSACTIONS 
CASS R. SUNSTEI N 

The conventiona l marke t transactio n take s man y forms . On e 
person sell s a  commodity t o another wh o i s willing t o pa y fo r it ; 
the commodity ma y be a job, a  par t o f the body , an artisti c work , 
or a n opportunit y t o advertis e o n television . Disruptio n o f ar -
rangements o f thi s sor t i s th e exceptio n i n mos t Wester n lega l 
systems, and i t i s usually describe d a s "paternalism," a  ter m tha t 
serves a s a  pejorative . Bu t th e ris e o f moder n regulation , espe -
cially sinc e th e Ne w Deal , offer s numerou s illustration s o f lega l 
rules tha t ba n voluntar y transactions . Eve n i n circumstance s i n 
which th e lega l syste m permit s suc h arrangement s t o g o for -
ward, peopl e sometime s invok e notion s o f justic e i n orde r t o 
doubt tha t the y should . 

The purpos e o f thi s essa y i s t o se t ou t an d evaluat e variou s 
reasons fo r prohibition s o n voluntar y transaction s eve n whe n 
there i s n o har m t o others . Th e discussio n i s schematic , tenta -
tive, an d exploratory , categorizin g variou s argument s rathe r 
than decidin g particula r cases . I  sugges t tha t ther e i s good rea -
son fo r a  presumptio n o f respec t fo r voluntar y transactions , bu t 
that i n certai n identifiabl e cases , tha t presumptio n ca n b e rebut -
ted. Thos e case s are sufficientl y numerou s t o allow considerabl e 
scope fo r collectiv e intervention . A  positio n o f thi s sor t i s supe -
rior, I  contend, t o it s two principa l rivals . The first,  buil t o n th e 
"revealed preference " tradition , treat s har m t o other s a s th e 
only legitimate basi s fo r governmenta l intervention . Th e secon d 
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disregards existin g preference s altogether—fo r reasons , fo r ex -
ample, o f "fals e consciousness " o r o f wha t migh t b e calle d th e 
social constructio n o f preferences—an d afford s n o presump -
tion i n favo r o f voluntar y transactions . Th e mor e differentiate d 
approach se t ou t her e i s preferabl e t o thes e approaches , whethe r 
the evaluatio n i s base d o n welfare , autonomy , o r som e othe r 
ground. 

I. WH Y RESPEC T VOLUNTAR Y AGREEMENTS ? 

Approaches t o la w tha t gro w ou t o f socia l contrac t theor y ten d 
to trea t voluntar y transaction s a s th e startin g poin t fo r bot h 
private an d publi c ordering . Individua l actors , autononou s an d 
independent o f socia l ties , ar e th e foundatio n fo r discussion . 
But n o obviou s reaso n support s thi s startin g point . I t woul d b e 
equally natura l t o tak e collectiv e actio n a s th e norm , o r t o star t 
from a  premise o f mutua l responsibilit y an d care . I n eithe r case , 
protection o f voluntar y transaction s woul d b e though t t o b e a n 
exception, permitte d wher e adequate justification coul d b e found . 

An approac h tha t treate d voluntar y transaction s a s the excep -
tion t o b e justifie d rathe r tha n th e startin g poin t migh t als o 
appear sensibl e fro m th e standpoin t o f explaining curren t prac -
tice i n mos t Wester n countries , le t alon e politica l system s i n 
which voluntar y transaction s ar e give n onl y occasiona l protec -
tion. Bu t i n spit e o f th e larg e territor y capture d b y collectiv e 
control, mos t democracie s appea r t o begi n wit h a  presumptio n 
of respec t fo r voluntar y transactions . Withou t biasin g th e dis -
cussion i n an y particula r direction , o r acceptin g suc h a  pre -
sumption withou t argument , w e migh t star t b y untanglin g th e 
reasons fo r respectin g voluntar y transactions . Late r w e wil l re -
turn t o the questio n o f foundations . 

The argumen t fo r respectin g voluntar y transaction s appear s 
to b e roote d i n thre e distinc t intuitions . Th e first  i s a  belie f i n 
rights; th e secon d refeV s t o utilitaria n o r welfaris t concerns ; th e 
third invokes , somewha t loosely , fear s o f self-interes t an d fac -
tionalism i n governmenta l processes . 

A belie f i n individua l autonom y ofte n underlie s respec t fo r 
voluntary agreement s o n th e theor y tha t withou t har m t o oth -
ers, governmen t ough t t o respec t divergen t conception s o f th e 
good life . Respec t o f thi s sor t i s sometimes describe d a s govern -
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ment "neutrality, " whic h i s see n a s a n importan t guaranto r o f 
liberty. I n thi s view , ther e i s simpl y n o predicat e fo r collectiv e 
intervention i f th e relevan t actor s ar e content . Th e positio n o f 
course ca n b e associate d bot h wit h Mill' s conceptio n o f libert y 
and wit h understanding s arisin g ou t o f th e contractaria n tradi -
tion. 

A relate d bu t distinc t argumen t fo r respectin g voluntar y 
transactions i s based o n utilitaria n concerns . Claims fro m auton -
omy ar e considere d quit e secondary . Th e basi c positio n i s tha t 
people kno w wha t i s in thei r ow n bes t interest s an d tha t respec t 
for preferences , a s expressed i n marke t transactions , i s the bes t 
way t o promot e aggregat e socia l welfare . A s a  genera l rule , thi s 
argument i s quit e stron g becaus e voluntar y agreement s b y hy -
pothesis mak e bot h partie s bette r off . Suc h agreements , almos t 
by definition, lea d t o Pareto-superio r positions . Mutuall y advan -
tageous relation s cannot , i t i s said , b e disrupte d withou t som e 
kind o f welfar e loss . 

Moreover, disruption s o f suc h relation s will , in thi s view, ten d 
to prove futile . Th e preference s whos e expression i s suppresse d 
by regulatio n ar e likel y t o manifes t themselve s i n other , mor e 
destructive forms . Conside r th e clai m tha t regulatio n o f th e 
landlord-tenant relatio n i n th e for m o f minimu m condition s o f 
habitability, ha s serve d t o hur t tenants , becaus e landlord s sim -
ply rais e rent s i n response ; o r th e ide a tha t th e minimu m wag e 
has increase d unemployment . Th e centra l clai m i s that interfer -
ence wit h voluntar y transaction s wil l bot h produc e welfar e losse s 
and, i n th e end , hur t th e ver y peopl e tha t interventio n i s in -
tended t o help . 

A fina l argumen t fo r respectin g voluntar y transaction s i s 
somewhat loose , but i t serves t o account fo r som e of th e remain -
ing intuition s behin d th e ide a tha t governmen t shoul d no t dis -
rupt relation s deeme d mutuall y advantageous . Th e concer n i s 
that governmen t interferenc e i n such situation s present s a  grav e 
danger o f distortion . Thi s i s becaus e th e government' s ow n 
incentives ma y b e parochia l o r perverse . Governmen t decision s 
may b e infecte d b y factiona l pressure s fro m narro w group s o r 
by th e self-interest , venality , o r confusio n o f publi c officials . 
Consider, fo r example , th e possibilit y tha t i f governmen t i s 
permitted t o regulat e th e consumption o f sugar , salt , or alcohol , 
interest group s wil l influence regulator y decision s i n suc h a  way 
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as t o undermin e whateve r gain s th e syste m o f regulatio n migh t 
provide i f i t wer e operatin g optimally . Thi s positio n i s but -
tressed b y socia l choic e theory , whic h ha s reveale d tha t majori -
tarian processe s hav e a  hig h degre e o f arbitrarines s buil t int o 
them an d tha t the y ar e highl y imperfec t mechanism s fo r aggre -
gating preferences. 1 I n thi s view , th e bes t approac h i s a bright -
line rule prohibitin g collective intervention int o voluntary trans -
actions unles s ther e i s harm t o others . 

In th e aggregate , consideration s o f thi s sor t provid e plausibl e 
reasons fo r a  genera l rul e tha t governmen t shoul d respec t vol -
untary transaction s i f ther e ar e n o advers e effect s o n thir d 
parties. Bu t th e argumen t fo r tha t genera l rul e i s fa r fro m 
invulnerable. A n initia l se t o f response s woul d poin t t o th e 
possibility tha t bot h autonom y an d welfar e migh t b e promoted , 
not undermined , b y collective intervention . 

The argumen t woul d begi n b y suggesting tha t th e satisfactio n 
of privat e preferences , whateve r thei r content , doe s no t re -
spond t o a  persuasiv e conceptio n o f autonomy . Th e notio n o f 
autonomy migh t refe r instea d t o decision s reache d wit h a  ful l 
and vivi d awarenes s o f availabl e opportunities , o r wit h al l rele -
vant information . Whe n decision s ar e no t s o informed , the y 
might b e describe d a s nonautonomous . Consider , fo r example , 
a decisio n t o purchas e cigarette s b y someon e unawar e o f th e 
health risks . On e goa l o f a  lega l syste m i s t o ensur e autonom y 
not merel y b y allowin g satisfactio n o f preferences , bu t als o an d 
more fundamentall y i n th e processe s o f preferenc e formation . 
This understandin g respond s t o a  prominen t stran d i n libera l 
thought an d i s associated wit h Kant ; freedo m i s seen i n th e fre e 
formation rathe r tha n th e implementatio n o f preferences . Fo r 
the momen t i t i s not clea r ho w muc h i n th e wa y of interferenc e 
with voluntar y transaction s suc h a n argumen t wil l justify. A t a 
minimum, i t will furnish caus e fo r occasiona l intervention . 

A more dramati c se t of response s t o the argument counsellin g 
respect fo r voluntar y transaction s woul d b e critical o f th e notio n 
of autonom y itself . Preferences , i t i s claimed , ar e sociall y (o r 
biologically) constructed ; the y ar e neve r autonomous . I n thi s 
view, th e socia l constructio n o f preference s make s i t chimerica l 
to rel y o n neo-Kantia n conception s o f autonom y a s a  basi s fo r 
evaluating governmen t interventio n int o mutuall y advanta -
geous arrangements . Thos e conception s ar e base d o n myths . I 
take u p thi s view below . 
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With respec t t o welfare , th e respons e t o th e cas e fo r respect -
ing voluntar y agreement s woul d begi n b y observin g tha t pref -
erences ar e no t stati c an d fixed,  bu t shifting . I n particula r the y 
are endogenou s rathe r tha n exogenous—endogenou s to , o r a 
function of , consumptio n patterns , lega l rules , an d socia l pres -
sures mos t generally . I f preference s ar e endogenous , lega l rule s 
that trea t the m a s fixed  wil l los e importan t opportunitie s fo r 
welfare gains . 

Consider, fo r example , th e possibilit y tha t lega l rule s prohib -
iting o r discouragin g behavio r tha t i s potentiall y addictiv e ma y 
produce significan t advantage s i n term s o f welfare . Regulatio n 
of suc h substance s a s heroin—a t leas t i f th e regulatio n ca n b e 
made effective—migh t wel l increas e aggregat e socia l welfare . 
Consider to o th e possibilit y tha t governmen t regulatio n o f 
broadcasting—encouraging o r requiring , fo r example , nonen -
tertainment broadcastin g o r high-qualit y programs—ma y i n th e 
end generat e ne w preferences , providin g increase d satisfactio n 
and i n th e en d producin g considerabl e welfar e gains . Her e to o 
it i s unclea r ho w muc h i n th e wa y o f collectiv e interventio n i s 
desirable, bu t i t is possible tha t th e amount wil l be quite substan -
tial. 

That preference s ar e endogenou s als o weaken s th e objectio n 
that lega l disruptio n o f voluntar y transaction s wil l b e futile . I f 
the preferenc e i s itsel f a  functio n o f th e lega l rule , o r o f con -
sumption patterns , lega l barrier s wil l no t b e circumvented , fo r 
the preferenc e i n questio n wil l b e diminishe d o r eliminated . 
Thus, fo r example , a  la w preventin g sexua l harassmen t i s de -
signed to , an d ma y i n fact , reduc e th e willingnes s o f employer s 
and teacher s t o haras s employee s an d students . I f so , th e la w 
will no t b e evade d b y contractin g parties . Simila r point s appl y 
to laws prohibiting discriminatio n o n variou s grounds . 

The argumen t fro m factiona l intrigu e an d self-intereste d rep -
resentation als o depend s o n empirica l judgment s an d contin -
gencies tha t ar e highl y speculative . I t i s both tru e and importan t 
that governmen t actio n ma y b e distorted b y irrelevant o r imper -
missible consideration s an d tha t i t may  mak e thing s wors e rathe r 
than better . Consideration s o f thi s sor t sugges t tha t th e possibil -
ity o f identifyin g welfaris t an d nonwelfaris t reason s fo r disrup -
tion o f voluntar y agreement s create s onl y a  prim a faci e case . 
Just a s government actio n migh t no t b e on balanc e justifiable t o 
correct a  marke t failure—becaus e o f th e ris k tha t suc h actio n 
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may mak e th e situatio n eve n wors e tha n th e statu s quo—th e 
existence o f deficiencie s i n voluntar y agreement s ma y b e o n 
balance a n insufficien t reaso n fo r collectiv e control . Bu t th e ris k 
that interventio n wil l mak e thing s wors e rathe r tha n bette r i s 
far to o crud e a  reaso n fo r a n across-the-boar d prohibitio n o n 
interference wit h voluntar y agreements . I n som e circumstances , 
interference ma y produc e significan t benefit s an d ma y hav e 
minimal costs . Bu t i t i s tim e t o explor e th e proble m i n mor e 
particular settings . 

II. DISRUPTIN G AGREEMENTS : A  CATALOGU E 

The purpos e o f thi s sectio n i s t o catalogue , wit h som e particu -
larity, a  se t o f argument s fo r disruptin g voluntar y transactions . 
In th e case s t o b e discussed , consideration s o f justic e argu e 
against rathe r tha n i n favo r o f marke t ordering . Man y o f th e 
examples migh t als o b e though t t o involv e har m t o others ; fo r 
present purposes , however , tha t possibilit y wil l b e pu t t o on e 
side, and th e case s wil l be explored a s i f others wer e unaffected . 
Moreover, I  nee d not , fo r presen t purposes , mak e a  choic e 
between argument s fro m welfar e an d argument s fro m auton -
omy. Eve n competitor s t o those arguments—stressin g virtu e o r 
certain form s o f community—fi t congeniall y wit h th e variou s 
suggestions pu t fort h below . The basi c goa l i s to se t ou t a  rang e 
of reason s fo r disruptin g voluntar y transactions , eve n i f suc h 
transactions deserv e prim a faci e respect . 

Collective action problems and  the  prisoners' dilemma. I t i s a famil -
iar poin t tha t voluntar y transaction s tha t ar e individuall y ra -
tional wil l sometime s produc e collectiv e irrationality . A  conven -
tional exampl e involve s th e decisio n whethe r t o pollut e th e 
environment. I n individua l cases , pollution ma y b e entirely rea -
sonable i n ligh t o f th e subjectiv e cost s an d subjectiv e benefits , 
but collectiv e action—i n th e for m o f lega l proscription s o r pri -
vate organization—ma y increas e socia l welfare . Governmen t 
intervention ma y b e necessar y t o disrup t voluntar y agreement s 
when ther e i s som e suc h problem . Man y area s o f lega l regula -
tion ma y b e thu s understood . Thi s groun d fo r disruptio n o f 
voluntary transaction s i s of cours e wel l establishe d i n bot h the -
ory an d practice , an d i t i s no t necessar y t o dwel l o n i t i n detai l 
here.2 
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Preferences about preferences. People d o no t simpl y hav e prefer -
ences; the y als o hav e preference s abou t preferences . Som e peo -
ple may , fo r example , wan t nonentertainmen t broadcastin g o n 
public television , eve n thoug h thei r ow n consumptio n pattern s 
favor situatio n comedies ; the y ma y see k stringen t environmen -
tal law s even thoug h the y d o no t us e th e publi c parks ; the y ma y 
approve o f law s callin g fo r socia l securit y an d welfar e eve n 
though the y d o no t sav e o r giv e t o th e poor . I n al l o f thes e 
settings, th e notio n tha t voluntar y agreement s shoul d b e re -
spected i s complicated b y th e fac t tha t peopl e sometime s d o o r 
would decid e t o foreclos e thei r ow n voluntar y choices . 

If th e ultimat e goa l i s autonomy, regarde d i n a  Kantia n fash -
ion, ther e ar e powerfu l reason s t o respec t second-orde r ove r 
first-order preferences . Second-orde r preference s fit  comforta -
bly wit h understanding s tha t se e autonomy i n th e selectio n rathe r 
than mer e implementatio n o f ends . Th e second-orde r prefer -
ence i s o f cours e a  self-consciou s selectio n o f ends . On e migh t 
therefore favo r law s o r privat e arrangement s vindicatin g second -
order preference s agains t voluntar y behavio r involvin g environ -
mental harms , racis t an d sexis t behavior , o r consumptio n choice s 
in th e broadcastin g area . I n suc h cases , ther e i s a  goo d reaso n 
to rejec t voluntar y transactions . 

The notio n tha t individua l freedo m migh t consis t i n self -
determination throug h individua l preference s abou t prefer -
ences i s naturally , thoug h no t inevitably , allie d wit h th e ide a 
that politica l freedo m consist s i n collectiv e self-determination , 
embodied i n socia l decision s abou t wha t course s t o pursue . Thi s 
idea, reflecte d i n republica n theorie s o f politics, 3 place s a  hig h 
premium o n citize n selectio n o f law s tha t decid e o n value s rathe r 
than simpl y implemen t preferences. 4 O n on e view , th e rol e o f 
government migh t b e limite d t o th e provisio n o f education , a 
range o f information , an d man y availabl e opportunities . Bu t 
such a n approac h woul d forbi d th e publi c fro m enactin g it s own 
second-order preference s throug h legislation , an d tha t prohibi -
tion i s not simpl e t o justify. 

In som e circumstances , however , th e notio n tha t collectiv e 
second-order preference s shoul d b e vindicate d seem s weak . 
Consider, fo r example , th e fac t tha t som e second-orde r prefer -
ences ar e objectionable . A n exampl e i s a desir e no t t o prefe r t o 
marry someon e o f anothe r race , reflecte d i n a  miscegenatio n 
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law; o r a  desir e no t t o wan t t o allo w wome n t o ac t o n a  plan e o f 
equality wit h men . Suc h example s sugges t tha t i t woul d b e a 
large mistak e t o clai m tha t al l second-orde r preference s shoul d 
be respecte d simpl y becaus e o f thei r statu s a s such . Sometime s 
the vindicatio n o f second-orde r preference s wil l itsel f b e trou -
blesome o n independen t substantiv e grounds . 

Moreover, second-orde r preferences , whe n enacte d int o law , 
coerce a  minorit y whos e member s wan t t o vindicat e thei r ow n 
first-order preferences . Conside r a  law prohibiting th e purchas e 
of alcohol , adopte d b y a  grou p som e o f whos e member s see k 
the coerciv e forc e o f th e la w t o vindicat e thei r second-orde r 
preferences. Suc h a  law necessarily affect s a  minority tha t woul d 
prefer t o hav e alcoho l freel y avai^ble . I n general , th e coercio n 
of a  minorit y i s no t a  sufficien t reaso n t o rul e suc h measure s 
off-limits. Majorit y rul e i s the ordinary governin g principle , an d 
in th e absenc e o f specia l consideration s i t ought t o control here . 
But measure s tha t ar e leas t restrictiv e o f th e desire s o f th e 
minority ar e preferabl e i f they ar e possible , and th e vindicatio n 
of second-orde r preference s throug h la w may remov e desirabl e 
incentives fo r self-control . 

Finally, th e notio n tha t second-orde r shoul d b e preferre d t o 
first-order preference s migh t b e criticized o n th e groun d tha t i t 
is undul y Kantian , dependin g o n controversia l distinction s be -
tween "reason " an d "passion " an d favorin g th e forme r ove r th e 
latter. Th e presumptio n i n favo r o f second-orde r preference s i s 
associated wit h a  doubtfu l traditio n tha t understand s som e de -
sires t o reflec t disembodie d reason , an d other s t o b e base d o n 
mere drives . Moreover , th e possibilit y o f third - an d n-orde r 
preferences complicate s th e inquir y considerably . 

The existenc e o f second-orde r preference s als o make s i t muc h 
more problemati c t o decid e whe n an d whethe r respec t fo r vol -
untary agreement s wil l promot e welfare . I t i s unclea r ho w th e 
process o f aggregatio n o f preference s ca n occu r i n th e fac e o f 
second-, third- , an d n-orde r preference s abou t preferences. 5 

From on e poin t o f view , however , respec t fo r second-orde r 
preferences migh t produc e significan t welfar e gains . Such pref -
erences exist ; the y ar e sometime s quit e intense ; th e failur e t o 
vindicate the m wil l yield welfar e losses . 

The basi c poin t i s tha t sometime s law s tha t forbi d voluntar y 
transactions migh t plausibl y b e understoo d a s reflections o f col -
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lective second-order preferences . I t wil l be difficult t o be certai n 
whether thi s understandin g i s accurat e i n particula r cases . I n 
many contexts , regulatio n tha t i s defensible i n term s o f second -
order preference s migh t i n fac t reflec t simpl e paternalis m o r 
distaste o n th e par t o f th e majority . Th e movemen t fo r prohibi -
tion i s a n example . Bu t whe n second-orde r preference s ar e a t 
work, disruptio n o f voluntar y transaction s wil l generall y b e jus-
tified. 

Adaptive preferences.  Sometimes preference s ar e a  produc t o f 
the absenc e o f availabl e opportunities. 6 Consider , fo r example , 
the possibilit y tha t th e preferenc e o f som e wome n fo r tradi -
tional se x role s i s a n adaptatio n t o a  syste m i n whic h othe r 
opportunities hav e bee n unavailable . I n orde r t o reduc e cogni -
tive dissonance—th e constan t an d irremediabl e frustratio n o f 
attempting t o chang e a  seemingl y intractabl e statu s quo—peo -
ple adap t thei r preference s an d belief s t o curren t options . Othe r 
examples ar e eas y t o find.  Som e o f th e newl y free d slave s wer e 
ambivalent abou t thei r freedom; 7 worker s ma y no t see k self -
government becaus e i t ha s traditionall y bee n unavailable; 8 ad -
justment t o widesprea d differential s i n wealt h migh t reflec t ef -
forts t o reduc e cognitiv e dissonance . Th e centra l poin t i s this : 
When preference s ar e a  produc t o f th e existin g lega l rul e o r a n 
existing socia l practice , the lega l rul e or existing practic e cannot , 
without circularity , b e justified b y reference t o the preferences. 9 

It i s importan t t o acknowledg e tha t al l preference s ar e i n 
some respec t a  functio n o f th e curren t regime , an d tha t regim e 
includes lega l rules . A  clai m tha t voluntar y transaction s shoul d 
be disrupte d wheneve r preference s ar e no t trul y autonomou s 
would therefor e b e a  likel y licens e fo r tyranny . Th e argumen t 
from adaptiv e preference s i s restricte d t o desire s tha t ar e th e 
product o f th e absenc e o f availabl e opportunities . A t leas t i n 
certain cases , i t i s possibl e t o identif y tha t phenomeno n wit h 
some precision . Moreover , th e ide a o f adaptive preference s ma y 
carry wit h i t a  misleadingl y quantitativ e connotation . I n th e 
cases unde r discussion , th e proble m i s not simpi y tha t ther e ar e 
fewer opportunitie s tha n ther e shoul d b e simpl y i n term s o f 
numbers, bu t tha t preference s hav e bee n influence d b y unjus t 
background institutions . I t is therefore importan t t o understan d 
that th e category s o f adaptiv e preferences , an d th e assessmen t 
of available opportunities , hav e larg e normativ e dimensions . 
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The phenomeno n o f adaptiv e preference s i s relate d t o bu t 
distinct fro m tha t o f preferenc e chang e a s a result of learning. 10 

Sometimes preference s wil l be altere d becaus e ne w informatio n 
has com e fro m engagin g i n a  ne w activity . I n practic e i t wil l b e 
hard t o distinguis h th e phenomeno n o f adaptatio n o f prefer -
ences t o availabl e opportunitie s an d tha t o f preference s unin -
formed b y experience , thoug h the y ar e analyticall y separate . 
For purpose s o f decidin g whethe r collectiv e frustratio n o f vol -
untary transaction s i s desirable , i t i s usuall y unnecessar y t o 
struggle t o separate th e two . 

There i s a strong prim a faci e cas e fo r disruptio n o f voluntar y 
transactions tha t ar e base d o n adaptiv e preferences . (Indeed , 
the proble m o f adaptive preference s ma y hel p identif y th e case s 
in whic h second-orde r preference s shoul d no t b e respected. ) 
The cas e fo r disruptio n ma y b e base d alternativel y o n consid -
erations o f welfar e o r autonomy . I t should no t b e difficult t o se e 
that th e disruptio n o f adaptiv e preference s ma y i n th e en d 
produce substantia l welfar e gains . Consider , fo r example , self -
government i n a n industr y i n Seattle , Washington , wher e ini -
tially skeptica l worker s eventuall y cam e t o consider self-govern -
ment a n importan t value. 1' 

If th e goa l i s autonom y rathe r tha n welfare , disruptio n o f 
choices deriving fro m adaptiv e preference s ma y be highly desir -
able. A  plausible understandin g o f autonom y woul d hav e i t tha t 
people shoul d no t onl y b e allowe d t o d o wha t the y choose , bu t 
should als o b e allowe d t o hav e thei r preference s forme d i n a 
system i n whic h a  wide variety o f options i s available.12 I n short , 
not onl y th e fre e satisfactio n o f preference s bu t als o thei r fre e 
formation i s a  legitimat e socia l goal . Preference s tha t deriv e 
from th e absenc e o f availabl e opportunitie s ar e hardl y autono -
mous. Lega l rule s tha t disrupt thos e preferences migh t b e though t 
in thi s sense t o promote autonomy . 

It i s no t clea r wha t follow s fro m th e fac t o f adaptiv e prefer -
ences. Th e first  proble m her e i s tha t i t i s possibl e t o identif y a 
parallel problem : som e peopl e wil l wan t thing s precisel y be -
cause they ar e unavailable . The gras s is always greener phenom -
enon parallel s th e stor y o f th e fo x an d th e sou r grapes. 13 A 
second proble m i s that i t i s quite difficul t t o tel l whe n a  prefer -
ence result s fro m th e perceive d unavailabilit y o f a n opportu -
nity. I f th e fac t o f adaptiv e preference s i s t o b e use d a s a  basi s 
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for collectiv e intervention , i t i s importan t t o b e sur e tha t th e 
phenomenon i s actually occurring . 

Moreover, th e appropriat e collectiv e respons e t o adaptiv e 
preferences i s hardl y clear . Perhap s th e bes t an d certainl y th e 
least intrusiv e respons e i s to mak e th e devalue d optio n availabl e 
rather tha n t o requir e peopl e t o selec t it . Thu s governmen t 
might attemp t t o ensur e tha t wome n ca n participat e i n th e 
workplace o r tha t self-governmen t i s availabl e i n som e firms. 
Once th e option i s available, preference s wil l no t b e distorted b y 
the absenc e o f opportunities , an d i n tim e i t wil l b e possibl e t o 
discover whethe r peopl e ar e engagin g o r refrainin g fro m en -
gaging i n a  practic e becaus e the y genuinel y wan t t o d o so . Bu t 
sometimes mer e availabilit y i s an insufficien t remedy , sinc e th e 
governing preferenc e structur e i s in place , an d peopl e ma y no t 
take advantag e o f a n opportunit y tha t becaus e o f previou s de -
privation, the y d o no t value . 

The mor e intrusiv e remed y i s not merel y t o mak e th e oppor -
tunity availabl e bu t als o t o encourage o r forc e peopl e t o sampl e 
it. On e migh t understan d som e o f America n labo r an d civi l 
rights la w o n thi s ground. 14 Bu t i n vie w o f it s intrusivenes s an d 
the possibilit y o f mistake , thi s remed y shoul d b e use d quit e 
sparingly. 

The fac t o f adaptiv e o r endogenou s preference s i s dealt wit h 
only rarel y i n curren t academi c writing , eve n tha t o n th e inter -
section o f politica l theor y an d economics , wher e on e woul d 
expect i t t o be usefull y treated. 15 Thi s i s an are a i n whic h signif -
icant advance s shoul d b e expecte d i n th e future . Bu t i n an y 
case, collective actio n i n th e fac e o f preference s tha t hav e adapte d 
to the absenc e o f availabl e opportunitie s wil l often b e justified . 

Intrapersonal collective action problems: addictions,  myopia, and oth-
ers. Man y lega l rule s disrup t voluntar y agreement s whe n pref -
erences ar e endogenous , no t t o lega l rules , bu t t o act s o f con -
sumption. I t i s a  familia r phenomeno n tha t consumptio n itsel f 
affects th e tast e fo r certai n goods . The phenomeno n occur s fo r 
an exceptionall y wid e rang e o f commodities , including , fo r ex -
ample, classica l music , sports events , and literature . Standin g b y 
itself, this phenomenon offer s n o sufficient justification fo r lega l 
intervention. Bu t i n som e circumstances , th e phenomeno n o f 
preferences endogenou s t o consumptio n ma y hav e distinctiv e 
characteristics tha t strengthe n th e case . 
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Consider, fo r example , the typica l patter n wit h wha t i s usually 
denominated a n addiction : sharpl y increasin g cost s fro m non -
consumption an d decreasin g benefit s fro m consumption. 16 I f 
this patter n i s present , governmen t migh t wel l interven e o n 
grounds o f welfar e o r autonomy . Th e welfar e losse s fro m be -
havior tha t fits  thi s pattern ar e sometime s enormous . I f th e goa l 
is autonomy, collectiv e actio n migh t als o b e desirable . Th e pat -
tern suggests , thoug h i t doe s no t compel , th e conclusio n tha t 
the perso n woul d no t choos e t o becom e involve d wit h th e goo d 
in questio n a t all , wer e th e perso n perfectl y informed . Absenc e 
of informatio n i s o f cours e a  conventiona l basi s fo r disruptio n 
of voluntar y transactions . 

But th e categor y o f addiction s doe s no t for m a  discret e class . 
It i s simply a  specia l cas e o f wha t migh t b e calle d intrapersona l 
collective actio n problems . Th e centra l proble m her e i s that fo r 
some activities , th e short-ter m cost s ar e hig h relativ e t o th e 
short-term gains , bu t th e long-ter m gain s dominat e th e long -
term costs . Conside r effort s t o brea k certai n habits . Habitua l 
behavior ma y produc e long-ter m welfar e losse s fo r th e relevan t 
person, bu t th e short-ter m cost s of breakin g habit s ma y b e quit e 
high. O r conside r myopi c behavior , whic h reflect s a n undu e 
concentration o n th e short-run . A  related cas e i s that o f akrasia , 
or weaknes s o f will . Her e peopl e choos e certai n option s eve n 
though i n a  sense they kno w tha t thei r choice s mak e the m wors e 
off. 

Some o f thes e case s ar e take n car e o f i n mos t lega l systems , 
which contro l a  wid e rang e o f possibl e distortion s i n individua l 
consumption patterns . Regulatio n o f addictiv e substance s i s th e 
most familia r example . Similarly , mandator y us e o f seatbelt s 
might b e justified i n par t o n th e groun d tha t th e subjective cost s 
of bucklin g u p decreas e dramaticall y onc e peopl e ar e i n th e 
habit o f doin g so ; those cost s are shiftin g rathe r tha n fixed,  an d 
people ma y b e enthusiasti c abou t regulatio n onc e the y ar e i n 
the habit . 

The cas e fo r interventio n her e cannot , however , depen d solel y 
on habituatio n t o th e regulator y regime . Suc h a n approac h 
would b e a  licens e fo r tyranny— a poin t confirme d b y th e ear -
lier discussio n o f adaptiv e preferences . Th e cas e fo r interven -
tion wil l be mos t forcefu l i f there ar e asymmetries , thos e subjec t 
to a n intrapersona l collectiv e actio n proble m migh t wel l b e abl e 
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to tak e car e o f themselves . Thei r willingnes s t o engag e i n a 
process i n whic h thei r taste s wil l change migh t b e regarde d a s a 
reason fo r praise—a s "characte r planning"—rathe r tha n publi c 
interference. Conside r th e decisio n t o purchas e classica l musi c 
records, wit h ful l knowledg e tha t th e (subjective ) valu e o f th e 
records wil l increas e ove r tim e a s appreciatio n increases , wit h 
the ultimat e consequenc e o f significan t expenditures . I f th e 
purchaser know s wha t sh e i s gettin g into—i n particular , i f sh e 
is aware tha t th e preferenc e ma y change a s a resul t o f consump -
tion, an d proceed s happil y regardless—th e argumen t fo r gov -
ernment actio n i s weaker . 

These consideration s sugges t tha t governmen t actio n ma y b e 
justified t o disrup t voluntar y transaction s whe n preference s ar e 
endogenous t o consumption ; whe n informatio n i s asymetrical ; 
and whe n th e benefit s o f consumptio n decreas e ove r time , a s 
the cost s o f nonconsumptio n increase . 

Absence of information.  Whe n thos e wh o participat e i n volun -
tary transaction s lac k relevan t information , collectiv e actio n i s 
justified o n ground s o f bot h welfar e an d autonomy . I t i s n o 
violation o f autonom y t o ba r a  perso n fro m doin g somethin g 
that sh e would no t d o wer e she armed wit h perfec t information ; 
and i f th e cost s o f governmen t actio n ar e sufficientl y low , inter -
vention wil l b e justified o n welfar e grounds . Tha t interventio n 
may tak e on e o f tw o forms . Th e first  an d les s intrusiv e woul d 
be a  disclosure requirement . Thi s i s the mos t direc t remed y fo r 
an absenc e o f information , an d i t i s imposed i n man y contexts , 
most notabl y i n cigarette advertising . Sometimes , however , pub -
lic provisio n o f informatio n ma y b e costl y o r ineffective . Her e 
the bes t remed y i s a flat  ban o n th e conduc t i n question . 

Such a n approac h ha s risks . Government ma y hav e les s infor -
mation tha n affecte d citizens , and it s own incentive s ma y distor t 
the regulator y process . Ther e i s alway s a  ris k o f factiona l in -
trigue an d self-dealin g o n th e par t o f governmenta l actors . Bu t 
such risk s hardl y justify a n across-the-boar d rul e agains t eithe r 
provision o f informatio n o r prohibitio n o f certai n transaction s 
in case s of lac k o f information . 

The larges t questio n fo r practica l politic s ha s t o d o wit h th e 
size of th e categor y o f case s i n whic h a n absenc e o f informatio n 
justifies governmen t action . Recen t evidenc e suggest s tha t th e 
category i s large r tha n ha s bee n suspecte d thu s far . Fo r ex -
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ample, peopl e ten d t o hav e sever e difficult y i n assessin g low -
probability events. 17 Sometimes the y ac t a s i f a  low probabilit y i s 
in fac t zero . Such mistake s ma y accoun t fo r suc h phenomen a a s 
the failur e t o buckl e seatbelts , continue d smokin g o f cigarettes , 
and th e failur e t o exercise. (Such phenomen a ar e als o example s 
of intrapersona l collectiv e action problems. ) O n th e othe r hand , 
sometimes th e risk s from lo w probability event s are dramaticall y 
overstated. Peopl e tend , i n short , t o rel y o n heuristic s tha t ca n 
produce seriou s mistakes . 

There ar e characteristi c danger s i n groundin g governmenta l 
action o n thi s concern . Wha t appear s t o be an irrationa l evalua -
tion o f a  dange r ma y i n fac t b e a  subjectiv e attractio n t o risk , 
and i t i s no t clea r tha t governmen t shoul d interfer e wit h th e 
latter. Th e lin e betwee n a n irrationa l discoun t an d attractio n t o 
risk ca n b e draw n sharpl y i n theory , bu t i t wil l b e har d t o do s o 
in practice . If , however , i t i s clear tha t irrationa l discountin g i s 
occurring, governmen t interventio n ma y wel l be justified . 

Inalienable goods.  In som e circumstances , good s shoul d no t b e 
treated a s commodities ; the y shoul d no t b e marketabl e a t all . A 
conclusion o f thi s sor t represent s a  rejectio n o f th e notio n tha t 
private preferences , a s expresse d i n markets , shoul d b e eve n 
the startin g poin t fo r analysis . Possibl e examples , derive d fro m 
current practice , ar e eas y t o provide , thoug h th e underlyin g 
rationale i s no t alway s clear . Conside r tradin g o f th e vote ; o f 
body parts ; o f th e physica l capacitie s neede d t o produc e chil -
dren; o f sexua l services ; of childre n themselves . 

The prohibitio n o f purchas e an d sal e o f thes e item s depend s 
on a  rang e o f concerns. 18 W e ma y grou p the m i n thre e catego -
ries: (A ) Sometime s th e fea r i s tha t i f a  goo d i s mad e int o a 
commodity, th e resul t wil l be to diminish th e amount o f altruis m 
and o f donatio n i n society , t o th e detrimen t o f thos e wh o ar e 
least well-of f o r o f th e activit y i n question . Suppose , fo r ex -
ample, tha t bloo d coul d b e purchase d an d sol d o n markets. 19 

The donatio n o f bloo d migh t b e decrease d a s a  result ; bloo d 
would hav e a  pric e whe n i t ha d previousl y bee n provide d gra -
tuitously; poo r peopl e migh t find  i t harde r t o obtain blood , an d 
public subsidie s woul d b e necessary . Bu t claim s o f thi s sor t 
depend o n highl y contestabl e empirica l judgments. I t i s hardl y 
clear tha t a  decisio n t o tur n somethin g int o a  commodit y wil l 
significantly decreas e th e amoun t o f donation . Moreover , a s a 
general matte r a  marke t syste m accompanie d b y governmen t 



Disrupting Voluntary  Transactions 293 

subsidies t o the poo r i s probably superio r t o one i n whic h good s 
may b e either donate d o r no t transferre d a t all . 

(B) Resistanc e t o purchas e an d sal e o f certai n good s some -
times depend s o n th e vie w tha t i f suc h good s coul d b e pur -
chased an d sold , peopl e woul d hav e a  differen t an d inferio r 
conception o f themselve s an d o f othe r people. 20 Perhap s th e 
most dramati c exampl e come s fro m th e controversy ove r whethe r 
to allo w fo r market s i n babies. 21 On e objectio n t o suc h a  ste p 
would b e tha t t o pu t a  pric e ta g o n babie s woul d alter , fo r th e 
worse, parents ' conception o f thei r relatio n t o their children . T o 
think o f a  chil d a s somethin g tha t migh t b e bough t an d sol d i s 
to chang e one' s attitud e towar d it . I f babie s wer e freel y tradea -
ble o n markets , parent s woul d hav e t o regar d thei r childre n a s 
transferable an d a s source s o f potentia l profit . Th e practic e o f 
purchase an d sal e woul d thu s transfor m attitud e an d beliefs , 
and possibl y i n highl y undesirabl e directions . 

To som e degree thi s objection i s based o n th e possibl e advers e 
effects o n children . Bu t par t o f th e instinc t underlyin g prohibi -
tions o f thi s sor t come s fro m a  desir e t o ensur e tha t peopl e 
think o f certai n item s a s essentiall y priceles s an d nontradeable . 
Ideas o f thi s kin d underli e th e notio n t o allo w trad e i n certai n 
items i s t o diminis h an d degrad e them . Socia l attitude s towar d 
sexuality an d th e righ t t o vote , fo r example , woul d b e signifi -
cantly altere d i f prostitution an d vote-tradin g wer e legalized . 

This poin t suggest s tha t th e clai m tha t prohibition s o n sal e 
are paternalisti c i s wide o f th e mark. 22 Th e choic e t o allo w sal e 
is itsel f a  decision , an d i t migh t b e objectionabl e o n on e o f tw o 
grounds. First , tha t choic e wil l intrud e o n thos e wh o woul d 
prefer tha t certai n item s no t b e subjec t t o purchas e an d sale . 
Many peopl e migh t find  thei r ow n attitude s towar d thos e item s 
changed i n undesirabl e way s if purchase an d sal e were available . 
A decision no t t o allow alienatio n o f suc h item s migh t b e under -
stood a s a for m o f explici t o r implici t second-orde r preference . 

Moreover, th e bes t substantiv e theor y migh t hol d tha t th e 
items i n questio n shoul d no t b e alienable , quit e apar t fro m th e 
subjective view s of th e citizenry . Th e rejectio n o f effort s t o tur n 
certain item s int o commoditie s woul d depen d o n a  conclusio n 
that suc h item s ar e diminishe d i f the y ar e trade d o n markets . 
To spel l ou t suc h a  substantiv e theor y i s a  larg e task , bu t th e 
examples give n abov e migh t serv e a s a starting point . 

(C) Sometimes good s ar e no t mad e int o commoditie s becaus e 
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of th e externa l an d systemi c effect s tha t purchas e an d sal e migh t 
produce. Thu s th e prohibitio n o f sal e of th e righ t t o vote migh t 
be based o n th e ris k tha t purchas e an d sal e would plac e politica l 
power i n th e hand s o f a  wealth y minorit y o r increas e corrup -
tion.23 Quite apar t fro m it s possibly degrading effect s o n sexual -
ity, th e institutio n o f prostitutio n i s likel y t o affec t ho w me n 
perceive wome n an d ho w wome n perceiv e themselves . Socia l 
stigmatization o f th e sal e o f sexua l service s migh t therefor e b e 
justified o n antidiscriminatio n grounds. 24 A  system i n whic h th e 
ability t o bea r childre n i s subjec t t o purchas e an d sal e migh t 
have a  simila r systemi c effec t o n poo r wome n o r o n wome n i n 
general—and suc h effect s ar e no t sufficientl y take n accoun t o f 
by th e individua l seller . Th e institutio n o f tradin g ma y there -
fore contribut e t o the socia l subordination o f a particular group . 
Slavery i s th e mos t obviou s exampl e here , bu t th e principl e i s 
potentially quit e broad . 

III. QUESTION S AN D QUALIFICATION S 

The variou s categorie s o f prohibitio n discusse d thu s fa r sugges t 
that i n a  wid e rang e o f case s voluntar y transaction s shoul d b e 
disrupted. Th e marke t outcom e i s distinc t fro m th e outcom e 
justice requires . Thi s conclusio n i s likel y t o hol d regardles s o f 
whether one' s ultimat e ai m i s autonomy, welfare , o r somethin g 
else. Governmenta l o r privat e arrangement s tha t disrup t suc h 
transactions migh t b e justifiabl e eve n i f ther e i s n o har m t o 
others. Bu t seriou s question s remain , an d i n orde r t o generat e 
a complet e theory , suc h question s woul d hav e t o be answered . I 
outline som e o f th e relevan t issue s here . 

The conundrum  of  autonomy.  Th e first,  an d on e o f th e largest , 
has t o d o wit h th e statu s o f argument s fro m autonomy . Her e 
the proble m stem s fro m th e fac t tha t a  positiv e definitio n o f 
autonomy i s exceptionall y difficul t t o provide—especiall y i n 
light o f th e socia l an d biologica l constructio n o f preferences. 25 

The notio n tha t peopl e migh t genuinel y selec t thei r prefer -
ences, durin g a  proces s o f self-creation , i s absurd . Ther e mus t 
always b e som e foundatio n fro m whic h t o proceed , an d tha t 
foundation canno t itsel f b e create d b y th e huma n actor. 26 Nu -
merous moder n criticism s o f Kantia n approache s procee d fro m 
perceptions o f thi s sort . The y sugges t tha t th e notio n o f auton -
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omy, i n it s stronges t an d mos t rationalisti c senses , shoul d b e 
abandoned altogether. 27 

In decidin g whethe r an d whe n t o disrup t voluntar y transac -
tions, i t woul d b e a  larg e mistak e t o believ e tha t ther e i s a  pre -
or post-socia l standar d o f autonom y tha t migh t b e use d a s th e 
basis fo r politica l criticism . Thu s notion s o f adaptiv e prefer -
ences, o r preference s abou t preferences , mus t no t preten d t o 
depend o n a  regulative idea l o f pur e self-creatio n o r o f acontex -
tual selectio n o f preferences . A  positiv e definitio n o f autonom y 
is likely t o prov e chimerical. 28 

But i t woul d b e a n equall y larg e mistak e t o abando n th e ide a 
of autonom y altogether. 29 Ther e i s a  substantia l differenc e be -
tween a  preferenc e tha t result s fro m th e absenc e o f availabl e 
opportunities, o r a  lac k o f informatio n abou t alternatives , an d a 
preference tha t i s formed i n the fac e o f numerou s opportunitie s 
and al l relevan t information . Th e example s o f wome n an d sex -
ual equalit y an d worker s an d self-governmen t ma y b e helpfu l 
here, althoug h th e latte r i s a  controversia l case . Th e notio n o f 
autonomy i s probably th e bes t ter m availabl e fo r describin g thi s 
difference, eve n i f it s mos t strongl y Kantia n form s ar e implau -
sible. 

The propositio n hold s a t bot h th e individua l an d collectiv e 
levels. Deliberatio n abou t appropriat e end s b y individual s ma y 
be accompanie d b y collectiv e deliberatio n b y bot h smal l an d 
large groups . Rationa l agreemen t o n th e goo d lif e is , to be sure , 
unlikely t o b e achieve d i n a  pluralisti c society . Bu t example s o f 
measures tha t involv e collectiv e decision s abou t desirabl e end s 
are no t difficul t t o find.  Conside r law s prohibitin g discrimina -
tion o n th e basi s o f rac e an d gende r o r thos e protectin g th e 
environment. Suc h law s nee d no t reflec t exogenou s interest s o n 
the par t o f th e electorate , bu t ma y instea d b e a n attemp t t o 
select value s throug h a  proces s o f deliberation . 

The relation  between  autonomy and  welfare.  Al l o f th e justifica -
tions fo r interventio n describe d thu s fa r ca n b e mad e ou t i n 
terms o f bot h welfar e an d autonomy . Bu t i n some circumstance s 
there wil l be a  conflict betwee n th e two , at leas t i n th e shor t run . 
Adaptive preferences , fo r example , promot e welfar e eve n a s 
they reduc e autonomy . T o mak e one' s preference s confor m t o 
the availabl e opportunitie s i s a  sensibl e an d importan t wa y o f 
reducing th e frustratio n associate d wit h rebellio n agains t a 
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seemingly intractabl e statu s quo . Efforts t o disrupt preference s 
that hav e alread y adapte d t o th e statu s qu o ma y produc e sub -
stantial welfar e losses , a t leas t i n th e immediat e future , an d 
possibly longer . Effort s t o eliminate slavery 30 an d se x discrimi -
nation31 ma y produce short-ter m losse s of this sort . 

Respect fo r second-orde r a t th e expens e o f first-order  pref -
erences ma y also , o n a  certai n view , b e undesirabl e fro m th e 
standpoint o f welfar e eve n i f i t i s defensibl e o n ground s o f 
autonomy. Preference s bottle d u p b y second-orde r rule s ma y 
simply expres s themselve s elsewhere , an d i n particularl y de -
structive forms . Consider , fo r example , th e possibilit y tha t law s 
substituting nonentertainmen t fo r entertainmen t programmin g 
on televisio n wil l b e counteracte d b y peopl e wh o liste n t o th e 
radio an d go to movies . 

For presen t purpose s i t i s unnecessar y t o choos e betwee n 
welfarist an d nonwelfaris t approache s t o regulatio n o f volun -
tary transactions . Bu t i t i s importan t t o understan d tha t th e 
various reason s fo r disruptin g voluntar y transaction s operat e 
along quite differen t tracks . 

Beyond autonomy: neutrality and substantive conceptions of the good 
life. To some , th e notio n tha t on e ought t o attempt t o promot e 
autonomous preference s i s a mistak e i n ligh t o f th e chimerica l 
character o f th e ide a o f autonom y itself . Tha t preference s ar e 
socially o r biologicall y constructe d mean s tha t th e goa l o f lega l 
policy ough t no t t o b e t o promot e autonomy , bu t instea d t o 
develop an d implemen t substantiv e conception s o f th e goo d 
life. I n thi s view , on e should no t create a  presumptio n i n favo r 
of privat e preferences , o r attemp t t o mak e a  wid e variet y o f 
options available . Instead , th e goa l ough t t o b e t o generat e a 
substantive theor y o f goo d preferences , perhap s base d o n a 
notion o f wha t preference s woul d emerg e unde r idea l condi -
tions. 

Such a n effor t migh t see m th e natura l conclusio n o f som e o f 
the argument s spelle d ou t above . Judgment s abou t collectiv e 
intervention migh t b e based, no t on forma l idea s o f autonomy , 
but instea d o n substantiv e theorie s abou t wha t sort s o f prefer -
ences wil l promote wha t i s sometimes describe d a s human flour -
ishing. Unde r thi s view , th e goa l o f neutralit y i s impossibl e t o 
achieve. Since preference s ar e a function o f the social structure , 
including th e lega l regime , a  syste m o f prim a faci e respec t fo r 
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private preference s combine d wit h selectiv e interventio n wil l 
hardly b e neutral . Consider , fo r example , th e are a o f televisio n 
broadcasting: A  decision t o allow a free market , o r even t o mak e 
a variet y o f option s available , wil l creat e a  regulator y syste m 
with it s own effect s o n formatio n o f preferences . Suc h a  syste m 
might b e thought inferio r t o a system tha t worke d ou t a n appro -
priate substantiv e theor y an d implemente d i t throug h regula -
tion mandatin g a  certain for m o f broadcasting . 

The difficult y wit h suc h approache s lie s of course i n th e prob -
lem o f identifyin g wha t a  substantiv e conceptio n o f th e goo d 
life migh t entail . Th e proble m i s bot h theoretica l an d institu -
tional. Th e theoretica l tas k i s t o generat e a n antilibera l theor y 
of th e goo d lif e tha t i s t o b e impose d i n th e fac e o f plura l an d 
conflicting conception s o n th e par t o f privat e citizens . Eve n i f 
that proble m coul d b e solved , th e institutiona l proble m re -
mains: T o wha t institutio n migh t w e giv e th e powe r t o imple -
ment decision s o f thi s sort ? Thi s proble m i s n o les s importan t 
for it s familiarity . I n thes e circumstance s th e bes t strategy , a s a 
general rule , i s t o creat e a  presumptio n i n favo r o f privat e 
choices an d t o allo w rebutta l i n a  distinc t clas s o f cases . I n a 
pluralistic society , i t i s bette r t o struggl e wit h th e difficultie s i n 
the concept s o f autonom y an d welfar e tha n t o permi t imposi -
tion o f unitar y understanding s o f wha t a  good lif e entails . 

The limits  of  inalienability.  Th e discussio n o f alienabilit y thu s 
far ha s lef t a  numbe r o f gaps . I n particular , i t does no t identif y 
those item s tha t ough t no t t o b e trade d o n markets . Suc h deci -
sions ar e likel y t o hav e a  measur e o f relativit y ove r tim e an d 
across group s an d cultures ; generalization s wil l therefor e b e 
hazardous here . Bu t w e ma y sugges t tha t th e argumen t fro m 
social subordinatio n wil l b e mos t powerfu l i n case s i n whic h a n 
item t o b e mad e alienabl e i s associate d wit h a  particula r socia l 
group. Thu s decision s t o allo w th e purchas e an d sal e o f repro -
ductive capacitie s o r o f se x rais e seriou s issue s o f equality , sinc e 
they migh t perpetuat e th e socia l subordinatio n o f women . 

The proble m her e i s that a t leas t fo r som e women , a  decisio n 
to allow purchas e an d sal e of (fo r example ) reproductiv e capac -
ities migh t b e regarded a s liberating, a t leas t i n comparison wit h 
the alternatives . That subjectiv e belie f i s quite powerfu l i n man y 
instances, an d th e counterargument—tha t th e practic e i s ques-
tion contribute s t o socia l subordinatio n — is hard t o measur e i n 
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particular cases . I t i s therefore necessar y t o b e precis e i n show -
ing ho w a  decisio n t o allo w a  certai n ite m t o b e mad e alienabl e 
will increas e inequality , i n th e fac e o f th e gain s o f a  sor t t o th e 
people sough t t o be protected . 

There i s also a  sever e proble m o f enforcement . A  decision t o 
criminalize prostitutio n ma y b e eve n wors e tha n a  decisio n t o 
legalize it , becaus e o f th e harm s t o wome n wh o wil l b e prosti -
tutes even i n a  world i n which prostitutio n i s unlawful—and th e 
point hold s eve n thoug h th e bes t worl d woul d eliminat e prosti -
tution altogether. 32 Moreover , som e good s ma y b e commoditie s 
already, an d t o bring thei r qualit y a s such int o th e ope n ma y b e 
desirable.33 Th e centra l point , however , remains : A  system tha t 
treats reproductiv e right s and sexualit y a s commodities wil l ten d 
to entrench traditiona l gende r hierarchies . 

The argumen t tha t certai n item s shoul d no t b e mad e int o 
commodities becaus e t o d o s o i s t o degrad e the m als o require s 
considerable elaboration . W e hav e see n tha t thi s argumen t migh t 
depend eithe r o n subjectiv e belief s o f th e citizenr y o r o n a n 
independent substantiv e theory . I f subjective belief s ar e central , 
the proble m i s a  variatio n o n tha t o f preference s abou t prefer -
ences. Ther e i s b y hypothesi s a  collectiv e decisio n t o preven t 
certain item s fro m bein g trade d an d sol d o n markets . Bu t th e 
mere fac t tha t ther e i s a collective decisio n t o tha t effec t canno t 
dispose o f th e problem , fo r tha t decisio n ma y b e objectionabl e 
on separat e grounds . Conside r th e vie w tha t certai n book s ough t 
not t o b e subjec t t o purchas e an d sal e ( a measur e favore d b y 
those hostil e t o th e book s i n question ) o r tha t a  purchas e o f 
margarine shoul d b e outlawe d ( a measur e sough t b y butte r 
producers). Perhap s th e bes t conclusion here— a vagu e one—i s 
that a  collectiv e antipath y t o th e purchas e an d sal e o f certai n 
goods shoul d b e permitte d t o contro l onl y (1 ) whe n th e antipa -
thy i s based o n reason s o f th e sor t outline d earlier , (2 ) when i t is 
not objectionabl e o n independen t substantiv e grounds , an d (3 ) 
when i t does no t merel y reflec t a n interest-grou p deal . 

If subjectiv e collectiv e preference s ar e pu t t o on e side , th e 
case fo r a  refusa l t o trea t certai n item s a s commodities mus t b e 
based o n som e separat e theory . I t i s possibl e t o begi n th e pro -
cess wit h som e curren t intuitions—conside r th e sal e o f bod y 
parts, th e ba n o f prostitution , th e proble m o f vote-trading—bu t 
the tas k i s a large on e tha t canno t b e carried ou t here. 34 
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Other foundations. Th e discussio n thu s fa r ha s been cas t largel y 
in term s o f socia l effort s t o increas e welfar e o r t o promot e 
individual an d collectiv e autonomy . Bu t othe r foundation s ar e 
of cours e possible . Fo r example , th e socia l goa l migh t b e th e 
inculcation o f virtue, 35 th e creatio n o f certai n form s o f commu -
nity,36 o r expressio n o f a n ethic s o f car e an d responsibilit y rathe r 
than justice. 37 System s founde d o n suc h goal s woul d provid e 
different foundation s fro m whic h t o decid e whe n governmen t 
should disrup t voluntar y transactions . Al l o f the m woul d b e 
likely t o b e skeptica l o f th e assumption s tha t underli e th e pre -
sumptive respec t fo r voluntar y agreements . I n particular , th e 
beliefs i n right s an d welfar e tha t underli e tha t respec t woul d b e 
substantially revised . Thes e alternativ e foundation s ten d t o stres s 
the socia l constructio n o f bot h preference s an d personality ; right s 
and welfare , a t leas t i f defende d i n th e precedin g terms , ar e 
foreign concepts . I t i s possibl e tha t th e resultin g regim e woul d 
be fundamentall y different . 

We ma y suggest , however , tha t eve n i f suc h alternativ e foun -
dations wer e used , th e resultin g regim e woul d ultimatel y no t b e 
far fro m tha t suggeste d here . Th e poin t ca n hardl y b e prove d 
in thi s brie f space . Bu t th e variou s case s o f disruptio n o f volun -
tary transaction s suggeste d abov e ar e ap t t o b e quit e simila r t o 
those tha t woul d b e described unde r differen t startin g points . A 
system base d o n virtue , fo r example , woul d als o plac e a  pre -
mium o n second-orde r preference s an d a t th e sam e tim e ex -
press concern abou t adaptiv e preferences . A n ethic s of care an d 
responsibility woul d als o b e trouble d b y th e risk s o f turnin g 
certain item s into commodities. There woul d o f course b e signif -
icant problem s o f translation , bu t i t woul d b e unsurprisin g i f 
systems base d o n th e mor e familia r goal s o f autonom y an d 
welfare wer e t o reac h result s broadl y i n accor d wit h thos e base d 
on othe r foundations . 

IV. CONCLUSIO N 

One wa y t o approac h th e relatio n betwee n market s an d justic e 
is t o explor e setting s i n whic h voluntar y transaction s shoul d b e 
disrupted eve n i f ther e i s no har m t o others . W e hav e see n tha t 
it i s possibl e t o identif y a  numbe r o f suc h settings . Sometime s 
transactions wil l b e individuall y rationa l an d collectivel y irra -
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tional; sometime s peopl e wil l see k t o vindicat e second-orde r 
preferences b y bannin g voluntar y transactions ; sometime s a n 
absence o f informatio n wil l call fo r regulation ; sometime s trans -
actions ar e base d o n preference s tha t hav e adapte d t o th e ab -
sence o f availabl e opportunities ; sometime s lega l regulatio n ca n 
counteract intrapersona l collectiv e actio n problems , foun d i n 
preferences endogenou s t o consumption . Fo r variou s reasons , 
moreover, som e item s shoul d no t b e treate d a s commoditie s a t 
all. 

It i s importan t t o acknowledg e tha t governmen t actio n ma y 
make thing s wors e rathe r tha n better . Th e cas e fo r interventio n 
is therefor e onl y presumptive . Bu t th e catalogu e offere d her e 
suggests tha t ther e wil l b e sever e problem s i n a  syste m tha t 
permits al l voluntar y transaction s t o g o forwar d whe n ther e i s 
no har m t o others. Such a  system i s likely t o permit considerabl e 
injustice, an d i t wil l fai l t o tak e advantag e o f opportunitie s fo r 
collective improvements , whethe r the y ar e measure d i n term s 
of welfare , individua l o r collectiv e autonomy , o r o n som e othe r 
ground. 
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MARKETS AN D JUSTICE: 
AN ECONOMIST' S PERSPECTIV E 

BERNARD SAFFRA N 

INTRODUCTION 

The interactio n betwee n mora l philosoph y an d economic s ha s a 
long history ; man y hav e worke d i n bot h fields  an d welfar e 
economics i s t o a  larg e exten t a n applie d branc h o f mora l phi -
losophy. Fo r a  numbe r o f year s thi s interactio n la y dorman t a s 
economists unselfconsciousl y accepte d Paret o optimalit y i n thei r 
rigorous wor k (wit h a  no d i n th e directio n o f a  socia l welfar e 
function) an d relie d o n a  rough-and-read y versio n o f utilitar -
ianism (cost-benefi t analysis ) i n thei r applie d work . Historically , 
the primar y reaso n fo r thi s relianc e o n Paret o optimalit y wa s 
that i t appeare d t o b e th e residua l ethica l assumptio n availabl e 
to those economists wh o wished t o keep their root s in utilitarian -
ism bu t als o ha d accepte d th e progra m o f th e positivist s wit h it s 
insistence tha t cardina l utilit y an d interpersona l comparison s b e 
outlawed.1 

With th e reviva l o f a  strong publi c and polic y interes t i n issue s 
of povert y an d redistributio n i n th e 1960s , economists bega n t o 
search fo r theoretica l framework s i n whic h t o discuss them . Th e 
work o f Mirlee s an d Rawl s furthe r spurre d th e interes t o f econ -
omists i n issue s o f justice: Mirlees' s semina l pape r explore d th e 
optimal incom e ta x i n hope s o f defendin g progressiv e taxatio n 
even whil e takin g incentiv e question s explicitl y int o account; 2 

Rawls's boo k A  Theory  of  Justice use d categorie s an d mode s o f 
analysis tha t economist s foun d congenial . Also , th e renewe d 
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interest o f philosopher s i n publi c polic y issue s ha s brough t a n 
increase i n thei r conversatio n wit h economists . Thes e day s w e 
see a  ne w journal, Economics  and Philosophy,  alongside Philosophy 
and Public  Affairs.  Th e economic s professio n ha s certainl y re -
warded thos e wh o hav e don e substantiv e wor k o n justic e an d 
markets, a s i s shown b y th e awardin g o f Nobe l Prize s t o Samu -
elson, Arrow , Hayek , Friedma n an d Buchanan. 3 

Most o f th e discussio n i n economic s continue s t o dra w o n th e 
two classi c theorem s o f welfar e economics . First , wha t i s no w 
regarded a s th e Ada m Smit h theorem , tha t a  perfectl y competi -
tive equilibriu m i s Pareto optima l (sometime s calle d Paret o effi -
cient); an d second , tha t an y Pareto-optima l outcom e ca n b e 
achieved b y lump-su m taxe s an d transfer s (tha t is , thei r pay -
ment o r receip t doe s no t depen d o n th e individual' s behavior ) 
and th e us e o f market s t o achieve a  competitive equilibrium . 

The applicabilit y o f th e first  theore m ha s bee n th e subjec t o f 
much debate . Discussio n ha s centered o n thos e conditions whe n 
a competitiv e equilibriu m fail s t o develo p (fo r example , econ -
omies o f scale ) or whe n a  competitive equilibriu m migh t stil l no t 
be Paret o optima l (possibly , becaus e o f externalities) . Whil e th e 
first theore m guarantee s tha t competitiv e market s wil l lea d t o 
an efficien t outcome , thi s outcome nee d no t b e a  just one . Man y 
economists woul d argu e tha t i t depend s o n th e ownershi p o f 
the initia l endowments : I f th e initia l distributio n o f input s i s 
fair, the n th e result s o f th e marke t ar e fair. 4 

It i s the secon d theore m tha t ha s forme d muc h o f th e basi s o f 
the discussio n o f distributiv e justice an d markets . A  just alloca -
tion tha t maximize s a  Bergson-Samuelso n individualisti c socia l 
welfare functio n ca n b e achieve d b y th e us e o f lump-su m taxe s 
and transfers , the n relyin g on th e marke t t o reach a  competitiv e 
equilibrium. Thi s theore m ha s provide d a  justification fo r sepa -
rating distributiona l an d efficienc y issue s as wel l a s the theoreti -
cal justificatio n fo r marke t socialism . Whil e it s purpos e i s t o 
convince economists , thi s i s hardl y th e sor t o f resul t tha t wil l 
lead anyon e t o the barricades . 

Recently, wor k o n incentive s an d informatio n ha s dominate d 
economic theory . Thi s wor k ha s ha d importan t implication s o n 
how w e vie w th e possibilit y o f usin g market s t o achiev e justic e 
and s o we shall devote a  good par t o f thi s chapter t o it s analysis . 

Even thoug h th e interes t o f economist s i n discussion s o f jus-
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tice i s growing, I  believe tha t Baumo l i s correct whe n h e argue s 
that mos t economist s d o no t wan t t o ge t involve d i n thi s matte r 
because the y ar e uncomfortabl e wit h havin g uniquel y t o defin e 
justice, ar e afrai d o f imposin g thei r ow n values , an d hav e ha d 
difficulty findin g a n appropriat e analytica l mechanism. 5 Thi s 
has becom e les s true . Economist s wer e abl e t o avoid thes e issue s 
earlier partl y becaus e the y eschewe d discussion s o f distribu -
tional issues . I n th e 1960 s and 1970s , when question s o f incom e 
distribution becam e paramoun t i n bot h polic y an d academi c 
discussion, i t becam e clea r tha t answerin g man y o f th e impor -
tant question s o f incom e distributio n an d taxatio n require d som e 
criteria o f justice. 

It i s difficult eve n t o summarize th e vas t amoun t o f wor k tha t 
has been don e i n thi s field . I t has yielded importan t ne w insight s 
and adde d a  ne w subtlet y t o th e debate . I  mak e n o clai m fo r 
comprehensiveness; th e issue s discusse d ar e thos e tha t 1  a m 
interested i n an d tha t I  believ e ma y no t b e wel l know n t o lega l 
and politica l philosophers—i n particular , I  hav e omitte d an y 
substantive discussio n o f th e work s o f Haye k an d Buchanan. 6 

The firs t sectio n o f th e chapte r wil l revie w th e standar d wor k 
on th e tw o theorem s o f welfar e economic s an d the n loo k a t th e 
optimal ta x literature' s exploratio n o f th e difficultie s o f imple -
mentation raise d b y incentive , informational , an d strategi c is -
sues (especiall y th e differentia l informatio n availabl e t o the gov -
ernment an d it s citizens) . W e the n examin e som e alternativ e 
criteria (version s o f fairnes s a s a  lac k o f envy ) tha t d o no t rel y 
on interpersona l utilit y comparison s bu t ofte n d o utiliz e mar -
kets fo r thei r implementation : Thi s wil l highligh t som e o f th e 
profound difficultie s i n implementin g Utopia n theorie s o f jus -
tice. 

The las t section s focu s o n som e issue s tha t hav e arise n i n th e 
1980s (i n fact , mos t o f the m wer e raise d i n article s tha t I  rea d 
for othe r purpose s whil e preparin g thi s review ) tha t ar e impor -
tant t o an y consideratio n o f justice, b e i t Utopia n o r realistic . I 
first loo k a t som e o f th e empirica l dat a o n incentives . Here , th e 
data ar e certainl y mor e encouragin g t o thos e wh o woul d mini -
mize th e relevanc e o f disincentiv e effect s tha n conventiona l wis -
dom ha d i t a t th e beginnin g o f th e 1980s . W e als o loo k a t 
revisionist view s o f inheritanc e an d saving s tha t shoul d infor m 
a theor y o f justice . Th e las t sectio n o n th e interna l econom y 
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considers question s o f aid , trade , an d immigratio n tha t rais e 
many disturbin g problem s fo r radica l advocate s o f justic e a s 
well a s fo r defender s o f fre e markets . 

T H E WELFAR E THEOREM S 

Much o f th e debate on th e relation o f market s t o justice revolve s 
around a  defense , attack , o r modificatio n o f th e fundamenta l 
theorems o f welfar e economics . I t migh t firs t b e useful t o sketc h 
the standar d welfar e theorems . Th e mor e widel y know n result , 
taught i n al l economi c theor y courses , i s tha t market s ar e effi -
cient becaus e a  perfectl y competitiv e equilibriu m i s Pareto opti -
mal (tha t is , tha t n o perso n ca n b e mad e bette r of f withou t 
making someon e els e wors e off) . A  secon d theorem , les s wel l 
known, bu t one , a s w e shal l see , centra l t o th e analysi s o f th e 
relation o f market s t o justice , state s tha t an y Pareto-optima l 
allocation ca n b e reache d b y a  competitiv e marke t equilibriu m 
after appropriat e lump-su m taxe s and transfers . 

The assumption s require d t o prov e thes e theorem s ar e wel l 
known an d thei r validit y i s controversial . Th e assumption s re -
quired fo r th e first  ar e usuall y viewe d a s minimal : a  competitiv e 
equilibrium (fixe d prices , suppl y equa l t o deman d i n al l mar -
kets, an d maximizatio n o f profit s an d utility) , a  ful l se t o f mar -
kets, an d perfec t information . Behin d thes e assumption s lie s 
some additiona l structure . Th e assumptio n o f a  ful l se t o f mar -
kets require s a  marke t fo r propert y right s (th e lac k o f whic h 
creates externalities) . Also , t o incorporat e intertempora l choic e 
and uncertaint y ther e need s t o be a competitive marke t fo r eac h 
commodity i n eac h tim e perio d an d fo r eac h outcom e o f th e 
world, s o tha t brea d thi s yea r an d nex t yea r i s distinguished , 
and brea d nex t yea r i f th e Republican s wi n i s distinguishe d 
from brea d nex t yea r i f th e Democrat s win . Th e secon d theo -
rem ha s simila r requirement s fo r it s validity , bu t als o require s 
additional assumption s abou t th e concavit y o f preference s an d 
production sets . 

The argumen t betwee n critic s an d defender s o f th e useful -
ness o f th e first  theore m ca n bes t b e describe d a s a  serie s o f 
ritualized thrust s an d counterthrusts . A  standar d argumen t i s 
that th e presenc e o f government , externalitie s (withou t prop -
erty rights) , the absenc e o f th e necessar y markets , an d noncom -
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petitive influence s woul d greatl y limi t th e applicabilit y o f th e 
result. Whe n thes e condition s obtain , second-bes t theor y i s used . 
Now th e goa l i s t o achiev e a n optimu m give n a n additiona l 
constraint—so, fo r example , wher e ther e ar e governmenta l a s 
well a s privat e participant s th e governmen t ca n choos e th e opti -
mal leve l o f expenditure s t o produc e publi c good s an d the n 
raise taxe s i n th e leas t distortionary manner . 

A competitive equilibriu m asume s tha t al l market s clear . Wher e 
is macroeconomics wit h it s inflatio n an d depressions ? Onc e agai n 
some recen t theorie s tr y t o demonstrat e th e optimalit y o f cycle s 
with theorie s abou t th e voluntar y natur e o f unemployment — 
so, fo r example , unemploymen t i s highe r i n depression s be -
cause worker s choos e t o wor k les s whe n thei r wage s ar e lowe r 
than i n goo d times . Th e persistenc e o f hig h unemploymen t 
rates i n Europ e a s wel l a s th e recen t cras h i n th e stoc k marke t 
has raise d seriou s question s abou t theorie s tha t assum e marke t 
clearance. 

Another objection , th e focu s o f muc h recen t work , i s th e 
possibility o f asymmetri c an d incomplet e informatio n tha t lead s 
to th e problem s o f mora l hazar d an d advers e selection . A s wil l 
appear, thes e issue s becom e eve n mor e importan t i n an y imple -
mentation o f th e secon d theorem , sinc e tha t require s lump-su m 
taxes and transfer s tha t diffe r amon g people . 

The firs t theore m say s nothin g abou t end-stat e notion s o f 
fairness o r justic e o f th e competitiv e equilibrium—i t simpl y 
gives u s th e minima l resul t tha t n o furthe r gain s ca n b e ex -
ploited b y productio n o r trade . Th e secon d theore m tha t an y 
Pareto-optimal outcom e ca n b e achieve d b y th e us e o f market s 
and lump-su m taxe s an d transfer s i s importan t t o ou r under -
standing o f justice an d markets . Assum e tha t th e goal s of justice 
can b e expresse d a s maximizin g a  functio n tha t depend s o n 
each individual' s utility , a s would b e the cas e with utilitarianism , 
(with eac h individual' s utilit y functio n dependin g onl y o n th e 
goods received) . A t the maximu m i t must b e Paret o optimal , fo r 
otherwise w e could increas e th e valu e of the functio n b y makin g 
someone bette r of f withou t makin g someon e els e worse off . W e 
know fro m th e secon d theore m tha t wit h appropriat e lump -
sum transfer s an d competitiv e market s w e can achiev e thi s Par -
eto-optimal poin t an d s o maximiz e th e function. 7 

These result s hav e given comfor t t o economists fro m a  variet y 
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of schools . Conservativ e economist s ca n argu e fo r th e separa -
tion o f efficienc y an d equit y considerations : W e can rel y o n th e 
market t o make the correct efficienc y judgements , whil e in prin -
ciple allowin g someon e els e t o mak e th e distributiona l ones . I n 
addition, the y conten d tha t th e assumption s o f th e competitiv e 
model ar e approximate d wel l enoug h i n th e rea l worl d s o tha t 
we can rel y on th e market . 

This theore m ha s als o bee n use d t o justify a  for m o f marke t 
socialism wher e th e stat e distribute s lump-su m amount s an d 
also sets the marke t prices . To d o thi s the state ha s to kno w eac h 
person's preference s an d initia l endowmen t a s wel l a s th e pro -
duction sets . Advocate s o f a  comman d econom y ca n als o buil d 
on thi s result , an d as k why , give n tha t al l o f thi s informatio n i s 
available t o it , th e stat e doe s no t bypas s th e marke t an d jus t 
redistribute th e final  optima l equilibriu m quantitie s o f good s t o 
each consumer . 

Although muc h o f th e discussio n o f thes e theorem s i s highl y 
abstract wit h assumption s tha t ar e unlikel y t o b e met , i t ha s 
served a s th e basi s fo r man y o f th e late r development s t o whic h 
we now turn . 

INCENTIVES, INFORMATIONA L AN D STRATEGI C ISSUE S 

We hav e alread y mentione d strategi c behavio r a s a  proble m i n 
achieving socia l goals , bu t i n recen t year s i n economi c theor y i t 
has move d fro m bein g a  cavea t t o genera l result s t o bein g ana -
lyzed a s a  primar y forc e i n economi c behavior. 8 Muc h o f th e 
discussion wa s foreshadowe d b y J. d e V . Graff thirt y year s ago : 
"It i s clea r tha t trul y lump-su m measure s ar e extraordinaril y 
hard t o devise. A poll-tax , of course, meet s al l the requirements ; 
but i t i s no t ver y helpfu l i n securin g desire d redistribution s 
unless w e ta x differen t me n differently . Bu t o n wha t criteri a 
should w e discriminat e betwee n differen t men ? .  .  .  I f w e ta x 
able me n mor e tha n dunderheads , w e ope n th e doo r t o al l 
forms o f falsification : w e mak e stupidit y see m profitable—an d 
any abl e ma n ca n mak e himsel f see m stupid." 9 Th e troubl e i s 
that th e stat e doe s no t hav e al l o f th e informatio n tha t i t need s 
to achieve it s goals. In thi s section w e will show tha t th e disincen -
tive to revea l relevan t informatio n ca n lea d t o differential infor -
mation o n th e par t o f th e stat e an d it s citizen s an d ca n the n 
have a  profound effec t o n th e rule s tha t w e choose. 10 
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Although thes e issue s hav e dominate d al l branche s o f eco -
nomic theor y a s o f late , i t seem s bes t t o illustrat e the m i n th e 
context o f redistributiv e taxation , sinc e th e problem s o f imple -
mentation her e ar e aki n t o thos e o f mos t end-stat e theorie s o f 
justice. A  perusa l o f th e literatur e show s tha t th e semina l pape r 
is b y Mirlees , wh o move d u s awa y fro m jus t makin g comment s 
on th e nee d t o worr y abou t th e impac t o f redistributio n o n 
incentives t o creating a  rigorous model . 

To highligh t thes e issue s the y ar e examine d i n th e contex t o f 
utilitarianism. W e kno w tha t th e assumption s o f identica l utilit y 
functions wit h decreasin g margina l utility , a  fixed  quantit y o f 
goods t o b e distributed , an d maximizin g th e su m o f interper -
sonal utilit y yiel d a n outcom e tha t require s equality . Als o wel l 
known i s tha t whe n th e tota l amoun t t o b e distribute d depend s 
on th e amoun t o f wor k done , the n thi s resul t mus t b e modifie d 
to take incentive s int o th e account . Mor e recen t wor k highlight s 
even mor e subtl e issue s whe n ther e i s differential information . 

Some o f th e issue s ca n b e illustrate d i n a  fairl y simpl e mode l 
with tw o worker s whos e diminishin g margina l utilit y function s 
are identica l an d ar e positiv e function s o f consumptio n an d 
leisure, an d wh o diffe r onl y i n thei r productivity . Whil e th e 
state know s th e commo n utilit y function , i n eac h o f thes e ex -
amples i t ha s differing amount s o f informatio n abou t th e work -
er's ability , rangin g fro m knowin g eac h person' s ability , t o onl y 
knowing th e underlyin g distributio n o f abilities . Her e i t i s im -
portant t o includ e leisur e (whic h canno t b e traded) , sinc e it s 
taxation ha s bee n th e majo r sourc e o f problem s i n analyzin g 
optimal taxation . 

If eac h individua l maximize d he r ow n utility , the n th e mor e 
productive woul d hav e a  highe r utility . I f th e governmen t ha s 
complete informatio n a s t o wh o i s i n whic h grou p an d ca n ta x 
and subsidiz e the m i n a  wa y suc h tha t thei r labo r suppl y doe s 
not affec t th e ta x pai d (tha t is , a  lump-su m tax) , the n th e out -
come usin g th e utilitaria n criterio n radicall y diverge s fro m tha t 
based o n th e individualisti c criterion . Th e mor e productiv e 
workers no w ge t a  lower leve l o f utilit y tha n th e les s productive ; 
they wor k harde r t o subsidize th e les s able . 

Once w e mak e th e realisti c assumptio n tha t befor e imposin g 
the tax-transfe r schem e th e governmen t doe s no t kno w whic h 
of th e worker s i s more productiv e an d ha s onl y informatio n o n 
their income , the n i t can't tel l i f the low-incom e worker s ar e les s 
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productive o r ar e high-productivit y worker s wh o choos e mor e 
leisure. No w th e stat e canno t us e differentia l lump-su m taxe s 
based o n ability , an d th e issue s o f self-selectio n an d incentiv e 
compatibility als o enter ; high-productivit y worker s wil l hav e a n 
incentive t o becom e low-productivit y worker s t o rais e thei r util -
ity. The goa l the n become s t o design scheme s s o tha t a t th e en d 
both high - an d low-productivit y worker s wor k appropriatel y 
hard. No w th e result s chang e an d higher-productivit y worker s 
have a  highe r utilit y leve l tha n whe n th e governmen t ha d com -
plete information , thoug h lower , becaus e the y ar e subsidizin g 
low-productivity workers , tha n befor e an y governmen t inter -
vention. 

If th e governmen t ca n monito r incom e an d hour s (givin g i t a 
measure o f reveale d skill) , the n th e optima l solutio n change s 
again an d become s on e o f equa l utility . 

The analysi s als o alter s i f w e allo w fo r somewha t differen t 
models. Fo r example , i f w e recogniz e tha t thos e o n who m th e 
tax i s initially levie d nee d no t bear it s full impac t i f pretax wage s 
change, w e ca n ge t th e eve n mor e surprisin g resul t tha t th e 
marginal ta x o n th e highest-abilit y grou p (i n thi s case , skille d 
labor) shoul d b e negative . Th e optima l ta x als o change s i f i n 
addition t o assumin g tha t worker s hav e differen t productivitie s 
in workin g i n th e marke t w e recogniz e tha t peopl e ma y diffe r 
in thei r abilit y t o generat e utilit y whe n combinin g consumptio n 
goods wit h tim e no t spen t a t marke t wor k (fo r example , listen -
ing t o records) . I f thos e wh o ar e mor e productiv e a t marke t 
work ar e als o th e mor e productiv e i n thei r us e o f nonmarke t 
time, the n th e utilitaria n framewor k require s tha t the y shoul d 
be given mor e o f th e consumption good . 

The optima l ta x als o change s i f w e allo w fo r a  differen t typ e 
of ta x system—say , tha t w e allo w fo r rando m taxation . Fo r 
example, i f high-productivit y worker s ar e risk-avers e the n th e 
random taxatio n o f low-productivit y worker s wil l reduc e th e 
temptation fo r high-productivit y worker s t o appea r a s low-pro -
ductivity workers , since the y the n coul d fal l quit e far . 

The conclusion s tha t w e are force d t o draw fro m thi s analysi s 
are highl y pessimisti c abou t th e possibilitie s o f developin g rule s 
for end-stat e theorie s o f justice . W e se e tha t eve n i f w e ar e 
willing t o accep t a n ethica l goal , whic h migh t see m th e mos t 
problematical part , th e rule s w e choos e wil l no t onl y b e a  func -
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tion o f th e mode l o f th e econom y bu t wil l also b e highl y depen -
dent o n th e amoun t o f informatio n an d tool s tha t th e govern -
ment ha s available . 

Still anothe r se t o f problem s i s typicall y ignore d b y Utopia n 
theorists a s merel y technica l issue s t o b e lef t t o bureaucrats , ye t 
their solutio n ca n i n fac t hav e radicall y differen t effect s o n th e 
functioning o f th e system . Thus , whethe r w e conside r th e wel -
fare o f th e individua l o r th e family , o r a  lifetim e versu s a  singl e 
year o f welfare , ca n mak e a  grea t difference . People' s behavio r 
may wel l depen d o n th e definitio n of  welfare.  Effort wil l go int o 
activities tha t ar e mor e favored . So , for example , onc e a  distinc -
tion i s mad e betwee n ordinar y incom e an d capita l gain s wit h 
the latte r taxe d a t lowe r rates , then w e find  tha t muc h o f th e ta x 
code i s devote d t o definin g thi s distinctio n a s lawyer s an d ac -
countants tr y t o conver t ordinar y incom e t o capita l gains . A n 
even mor e strikin g outcom e result s whe n familie s spli t o r unit e 
depending o n th e detaile d provision s o f th e ta x an d welfar e 
system. 

In general , i t would mak e mos t sens e t o buil d ou r theorie s o n 
the assumptio n tha t informatio n tha t ca n b e hidde n wil l b e 
hidden. Eve n i f w e begi n wit h a  societ y wit h a  hig h sens e o f 
compliance t o truth , on e "chiseler, " unles s deterre d b y Dracon -
ian means , ofte n lead s other s t o do likewise . I n thi s respect , on e 
need onl y notic e the erosion o f compliance wit h th e U.S . income 
tax a s peopl e bega n t o expec t other s t o behav e i n a  simila r 
manner. 

Of course , we can continu e t o get mor e and mor e informatio n 
about people , bu t no t onl y doe s thi s us e u p resources , i t migh t 
lead t o th e "Machlu p result/ ' Machlu p use d t o pla y a  gam e 
called exchang e contro l wit h graduat e student s i n hi s interna -
tional trad e seminar . On e hal f o f th e clas s wer e businessme n 
who wishe d t o ge t thei r mone y ou t o f a  countr y wit h exchang e 
controls, whil e th e othe r hal f wer e th e governmen t whic h trie d 
to preven t it . Th e gam e alway s ende d th e sam e way—wit h a 
totalitarian state . 

ENVY, EQUITY , AN D FAIRNES S 

One o f th e mos t interestin g attempt s b y economists t o dea l wit h 
these issue s stem s fro m th e wor k o n env y an d fairness. 11 I t lie s 



312 BERNARD SAFFRA N 

in th e mainstrea m o f traditiona l economics : interpersona l utilit y 
comparisons ar e avoide d an d competitiv e market s continu e t o 
play a  majo r rol e i n finding  th e desire d solutions . I t ha s no w 
become apparen t tha t man y o f th e goal s o f thi s researc h pro -
gram ar e no t likel y t o b e achieved , bu t b y appraisin g i t w e ca n 
see th e kind s o f difficultie s tha t economist s fac e whe n the y 
analyze question s o f justice. 

Conceptually, th e us e o f fairnes s come s fro m th e classica l 
solution o f th e proble m o f th e fai r divisio n o f a  cak e betwee n 
two people—on e perso n cut s an d th e othe r chooses . Thi s no -
tion wa s the n generalize d s o tha t a  lac k o f env y mean s tha t A 
did no t prefe r B' s bundl e o f commoditie s (i n thi s case , hi s slic e 
of cake ) t o he r own . Not e tha t n o interpersona l utilit y compari -
sons ar e mad e sinc e eac h perso n compare s he r valuatio n o f he r 
bundle t o th e other' s bundle , an d no t th e other' s utility . Al -
though terminolog y ha s varie d widely , absenc e o f env y wil l b e 
called a n equitabl e outcome. 12 Whe n a  fixed  bundl e o f good s i s 
to b e divide d th e simples t equitabl e solutio n i s a n equa l distri -
bution o f eac h o f th e goods , bu t whe n taste s diffe r th e divisio n 
might no t b e Paret o optimal . Muc h o f th e wor k i n thi s are a ha s 
been a  searc h fo r outcome s tha t ar e fair , tha t is , both equitabl e 
and Paret o optimal . 

A simpl e wa y t o find  fai r outcome s migh t appea r a t first  t o 
start wit h a n equa l distributio n an d the n le t peopl e trade . Thi s 
process nee d no t achiev e fairness . Fo r example , i f ther e ar e 
three peopl e (A , B , an d C ) an d tw o ( A an d B ) hav e th e sam e 
tastes an d onl y on e (A ) ca n trad e wit h (C) , the n th e othe r (B ) 
will envy (A) . 

How ca n w e achieve fai r outcomes ? Onc e again , th e competi -
tive marke t an d th e first  theore m o f welfar e economic s com e t o 
the rescue . I f w e distribut e th e commoditie s equall y an d the n 
have a  competitiv e equilibrium , w e kno w tha t th e resul t wil l b e 
Pareto optimal ; w e als o kno w tha t ther e canno t b e env y sinc e 
each individua l ha d th e sam e initia l amount s o f ever y goo d an d 
faced th e sam e prices , s o eac h perso n coul d hav e chose n th e 
final bundl e o f an y other . O f course , man y othe r fai r outcome s 
are possible , bu t thi s particula r on e o f th e initia l equalit y an d 
trade t o a  competitiv e equilibriu m ha s bee n th e focu s o f muc h 
of th e attention . Thomso n an d Varia n argu e tha t no t onl y ar e 
these outcome s fai r bu t the y hav e man y othe r positiv e attri -
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butes, includin g minima l informatio n requirements , whic h sug -
gests it s centrality fo r appraisal s o f economi c justice.13 

Just a s wit h th e developmen t o f optima l taxation , seriou s 
problems aros e wit h implementin g thi s concep t whe n econom -
ies were analyze d tha t hav e productio n a s well as exchange. Th e 
difficulty appear s i n man y guise s i n th e literature . I t i s du e t o 
people havin g differin g productiv e abilitie s an d differin g taste s 
for leisur e an d commodities : the n wher e ther e i s onl y leisur e 
(or work ) an d commodities , efficienc y ma y requir e th e mor e 
productive perso n t o wor k harde r an d hav e mor e commodities , 
but i f sh e ha s a  preferenc e fo r leisur e an d th e les s productiv e 
person ha s a  preferenc e fo r wor k an d mor e commodities , th e 
outcome ma y no t b e fair. 14 

To dea l wit h thi s unwelcom e prospect , a  numbe r o f alterna -
tive criteri a hav e bee n suggeste d tha t attemp t t o captur e othe r 
notions o f equity , withi n a  framewor k tha t treat s al l o f th e 
participants symmetrically . Afte r reviewin g som e o f thes e crite -
ria, includin g th e wor k o f Varian , Thomso n an d Varia n some -
what sadl y hav e recentl y concluded , "S o a s o f thi s dat e ther e 
does no t see m t o b e a n entirel y satisfactor y concep t o f equit y i n 
the cas e o f a  productio n economy . Perhap s thi s reflect s a n in -
herent difficult y wit h notion s o f justic e base d o n symmetry . 
They see m t o wor k wel l whe n everyon e i s similar , bu t i f ther e 
are to o man y thing s tha t diffe r acros s individual s th e demand s 
of equit y and  efficienc y becom e difficul t t o reconcile. " I 5 

INCENTIVES AN D TH E SUPPL Y O F LABO R AN D CAPITA L 

To thi s poin t th e argument s w e hav e examine d aris e i n th e 
context o f variou s theorie s wit h differin g assumptions . Man y o f 
the assumption s ar e o f a n ethica l o r parabl e natur e an d there -
fore no t easil y verified . No w I  wis h t o tak e u p som e o f th e 
empirical data , i n particula r changin g belief s a s t o th e impor -
tance o f incentives . I f incentiv e effect s ar e small , the n redistri -
butive policie s introduce d t o achieve som e goal s of a  just societ y 
would hav e relativel y littl e effec t o n tota l outpu t an d growth. 16 

Much o f th e oppositio n t o large-scal e redistribution s o f in -
come i s partiall y justifie d b y pointin g t o th e possibl e negativ e 
incentive effect s o n bot h thos e wh o ar e taxe d a s wel l a s thos e 
who receiv e transfers . Unti l th e 1970 s economist s wer e i n fairl y 



314 BERNARD SAFFRA N 

wide agreemen t tha t th e effect s o f taxe s on labo r suppl y an d o n 
savings behavio r wer e minimal . The n a  grea t dea l o f ne w re -
search foun d larg e incentiv e effects . Thi s provide d th e intellec -
tual basi s fo r man y polic y decision s o f th e Reaga n administra -
tion an d ha s becom e th e ne w conventiona l wisdom . Bein g o f 
the olde r generation , I  hav e alway s bee n skeptica l o f thi s wor k 
and whil e writin g this , a  group o f paper s appeare d tha t ar e als o 
increasingly skeptica l o f thi s ne w research . Thi s i s not th e plac e 
to rehears e th e whol e debate , bu t I  would lik e t o focu s o n som e 
of th e revisionis t thinkin g tha t I  believe make s i t easier t o imple -
ment a  mor e equitabl e incom e distribution . 

I tur n first  t o th e labo r supply. 17 Contrar y t o th e curren t 
conventional wisdom , fo r man y year s i t wa s believe d tha t labo r 
supply wa s quit e unresponsiv e (o r eve n negativel y related ) t o 
changes i n th e wag e rate . (Almos t al l o f thes e analyse s assume d 
that th e worke r i s concerned onl y wit h th e after-ta x wag e rate , 
so tha t lowerin g wage s an d raisin g taxe s woul d hav e simila r 
results.) I t wa s pointe d ou t tha t ove r a  fairl y lon g tim e period , 
as wage s hav e risen , th e wor k wee k ha s fallen , vacation s hav e 
lengthened, an d retiremen t i s earlier . Som e als o questio n th e 
discretion tha t worker s hav e i n controllin g hour s actuall y worked . 
In addition , th e result s fro m th e standar d theor y o f labo r sup -
ply wer e no t conclusive : a n incom e effec t fro m highe r taxe s 
(workers wer e no w poorer ) implie d tha t the y wanted les s leisur e 
and mor e marke t work ; an d a  substitutio n effec t (leisur e wa s 
now relativel y cheaper ) tha t ha d the m wis h t o wor k less . Th e 
two effect s wen t i n opposit e direction s an d s o th e quantitativ e 
size o f thes e tw o effect s wa s neede d t o ge t a  qualitativ e resul t 
for th e effec t o f taxe s o n labo r supply . I t shoul d b e note d tha t 
this i s i n contras t t o th e theor y o f deman d fo r a  commodit y 
where, a s long a s mor e o f i t i s desired wit h a  highe r income , w e 
can b e sure tha t taxin g i t wil l reduce demand . 

This vie w began t o be challenged i n th e 1970 s and 1980s : th e 
negative incom e ta x experiment s showe d fairl y larg e labor-sup -
ply effect s i n th e povert y populations , especiall y amon g youth s 
and women ; ther e wer e estimate s o f significan t earning s fall s 
from transfer s t o the poor ; i t was argued tha t socia l security an d 
disability insuranc e encourage d earl y retirement ; th e welfar e 
loss o f taxe s wa s foun d t o b e larg e a s a  proportio n o f th e 
revenue gained ; an d a  theoretica l argumen t tha t onl y substitu -
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tion effect s o f ta x change s mattere d (whic h implie d tha t disin -
centive effect s wer e likely ) becaus e th e increase d governmen t 
transfers t o other s o r th e governmen t expenditur e o n good s 
that taxpayer s wante d woul d eliminat e th e incom e effect . 

Burtless an d Havema n examin e thes e argument s an d con -
clude, "ou r assessmen t o f th e recen t literatur e o n ta x an d trans -
fer distortion s lead s u s t o b e skeptica l o f th e clai m tha t thes e 
distortions hav e le d t o massiv e reduction s i n wor k effort." 18 

They cit e the overal l growt h i n labor-forc e participatio n rate s i n 
recent years , wit h wome n entrant s compensatin g fo r retire d 
men. 

They an d other s ar e especiall y concerne d wit h relyin g o n th e 
econometric studie s tha t foun d larg e incentiv e effect s (tha t is , 
large labor-suppl y elasticities ) becaus e o f th e variabilit y o f th e 
estimates. Tw o o f th e leadin g scholar s o f femal e labo r supply , 
Killingsworth an d Heckman , hav e surveye d th e field  an d poin t 
out tha t whil e th e femal e labo r suppl y elasticitie s are larg e whe n 
compared wit h males , the y d o var y greatl y an d rang e fro m 
- . 3 0 o r les s t o +  14.0 0 o r more. 19 The y als o compare d thi s 
survey t o a n earlie r one : "Si x year s ag o [w e an d Thoma s E . 
Macurdy] commente d tha t elasticit y estimate s obtaine d usin g 
recently develope d econometri c technique s ha d increase d th e 
mean o f wha t migh t b e calle d th e 'reasonabl e guesstimate ' o f 
the wage-elasticity  o f femal e labo r supply . Wor k sinc e the n seem s 
to hav e reduce d th e mea n an d substantiall y increase d th e vari -
ance o f thi s guesstimate." 20 Pencavel , afte r surveyin g studie s o f 
the labo r suppl y o f men , argue s tha t th e studie s o f th e pas t 
twenty year s sho w a  smal l elasticit y o f th e effec t o f wage s o n 
hours o f work , bu t h e finds  tha t th e mode l i s contradicte d i n 
enough instance s t o warrant skepticis m abou t it s applicability. 21 

A similar outcom e occurre d i n th e stud y o f savings . Fo r man y 
years w e ha d n o econometri c evidenc e tha t change s i n th e re -
turn t o capital influence d th e savings rate ; once again th e theor y 
only provide d incom e an d substitutio n effect s tha t move d i n 
opposite directions . The n alon g cam e Boskin' s majo r paper, 22 

which bega n t o chang e th e profession' s vie w o f th e matte r an d 
greatly influence d Reagan' s earl y ta x proposals . Thi s vie w ha s 
recently undergon e a n empirica l test . Durin g th e earl y 1980 s 
real after-ta x rate s o f retur n t o savers increase d bot h becaus e o f 
rise i n rea l interes t rate s (nomina l interes t rate s di d no t fal l a s 
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fast a s the rat e o f inflation ) an d becaus e margina l ta x rate s wer e 
cut, an d ye t savings rate s decreased. 23 

This increasin g skepticis m abou t th e stron g effect s o f chang -
ing incentive s o n labo r suppl y an d saving s behavio r shoul d en -
courage thos e wh o believe i n th e possibilit y o f a  more just distri -
bution o f incom e withou t greatl y decreasin g th e potentia l fo r 
growth. 

INHERITANCE 

The rol e o f inherite d wealt h ha s alway s bee n centra l t o reflec -
tions o n economi c justice. Recently , Haslett 24 ha s argue d fo r it s 
abolition, whil e Stiglit z ha s mad e th e poin t tha t o n utilitaria n 
grounds it' s a  "twofer," sinc e i t provide s utilit y t o both th e give r 
and th e receiver. 25 I t i s also very importan t i n designin g th e ta x 
system: Fo r example, recentl y ther e ha s been a  strong argumen t 
made t o mov e awa y fro m a n annua l incom e ta x towar d a  con -
sumption ta x system , bu t th e equit y o f th e ta x cruciall y depend s 
on th e treatmen t o f gift s an d bequests . Whil e w e continu e th e 
debate, i n m y vie w one' s reactio n t o th e institutio n o f inheri -
tance shoul d b e based o n a  sense o f it s empirical importance. 26 

To noneconomists , i t seems self-eviden t tha t al l o f th e wealt h 
is passe d o n b y inheritance . Economists , however , hav e tende d 
to downplay th e importanc e o f a  beques t motiv e fo r explainin g 
the leve l of wealt h i n society . The dominan t theor y o f saving s i n 
economics ha s bee n th e life-cycl e hypothesis , whic h argue s tha t 
most savin g i s a n attemp t t o eve n ou t consumptio n ove r a  life -
time. I n it s simples t version , wit h n o beques t motive , peopl e 
save during thei r workin g year s an d the n dissav e i n retirement . 
During hi s lifetim e eac h perso n consume s al l of hi s wealth. Th e 
major determinants , then , o f th e growt h o f wealt h i s the grow -
ing numbe r o f worker s o r thei r growin g productivit y s o tha t 
their accumulatio n i s greate r tha n th e dissavin g o f th e retired . 
Modigliani (whos e Nobe l Priz e came largel y fro m thi s work) di d 
not questio n tha t a  beques t motiv e existed , bu t claime d tha t i t 
was smal l an d coul d accoun t fo r onl y abou t 1 5 to 2 0 percen t o f 
total wealt h i n th e U.S . I t shoul d b e mad e clea r tha t no t al l 
inheritance i s included ; w e ar e measurin g intergenerationa l 
transfers, s o that an estat e lef t t o a spouse would no t be include d 
in th e measur e o f th e transfer . 
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This vie w has recentl y bee n challenge d b y Kotlikof f an d Sum -
mers.27 The y estimat e th e proportio n o f saving s tha t derive s 
from th e nee d t o eve n ou t life-cycl e consumptio n an d identif y 
the residua l a s intergenerationa l transfers . Thes e transfer s ar e 
large an d dependin g o n definition s constitut e betwee n 4 6 an d 
80 percen t o f wealth , wit h 8 0 percen t a s thei r preferre d value . 
They conten d tha t w e canno t reconcil e th e observe d dat a o n 
savings wit h th e consumptio n behavio r o f worker s an d retiree s 
required b y th e life-cycl e hypothesis . Th e reaso n i s tha t ver y 
little savin g i s done b y th e below-4 5 ag e grou p an d s o thi s larg e 
group ca n contribut e relativel y littl e t o life-cycle saving . 

Do no t b e misle d b y th e specificit y o f thes e percentages . Thes e 
estimates ar e subjec t t o grea t controvers y becaus e the y ar e de -
rived fro m calculation s tha t mak e us e o f ver y indirec t methods ; 
these ar e no t value s foun d i n probat e records . 

At thi s stag e th e reason s fo r th e difference s betwee n th e 
estimates o f Modigliani , an d Kotlikof f an d Summer s hav e be -
come clea r enoug h s o tha t w e ca n choos e betwee n the m i n 
thinking abou t justice . Modiglian i i s primaril y intereste d i n a 
bequest motiv e tha t focuse s o n th e passag e o f resource s a t th e 
termination o f on e generation , bu t exclude s transfer s tha t ar e 
made whil e generation s overlap . Th e Summer s an d Kotlikof f 
definition include s al l payment s t o childre n ove r ag e 1 8 (al l 
payments t o childre n belo w th e ag e o f 1 8 ar e considere d a s 
consumption expenditure s o f th e parents) ; notic e tha t thi s in -
cludes parents ' expenditur e o n thei r children' s education . Fo r 
our purposes , thi s definitio n i s preferable . I n fact , i t ma y b e a n 
underestimate o f th e valu e relevan t fo r a  theory o f justice, sinc e 
that ma y wel l includ e al l expenditures , an d certainl y gifts , t o 
children. Anothe r differenc e i n th e definitio n i s tha t the y quit e 
properly includ e i n intergenerationa l transfer s no t just th e be -
quest bu t th e interes t earne d o n i t ove r thi s generation . (Tha t 
is, life-cycl e savin g i s th e differenc e betwee n labo r incom e an d 
consumption.) Thes e tw o effect s accoun t fo r th e bul k o f th e 
difference betwee n th e tw o estimates . 

The result s nee d no t impl y tha t th e motivatio n i s altruistic — 
it i s simpl y th e amoun t o f savin g tha t canno t b e accounte d fo r 
by life-cycle needs . Man y explanation s othe r tha n altruis m wer e 
given. Fo r example , i t ma y b e du e t o precautionar y savin g tha t 
did no t hav e t o b e called o n o r it s function ma y b e t o guarante e 
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that childre n behav e properl y towar d thei r parent s wit h th e 
potential inheritanc e bein g th e club—wit h th e now-classi c ob -
servation tha t childre n ar e mor e likel y t o visi t parent s th e greate r 
the amoun t o f bequeathabl e wealth. 28 

If currentl y intergenerationa l transfer s ar e suc h a  majo r fac -
tor i n th e generatio n o f saving s an d th e passag e o f wealth , the n 
isn't any discussio n o f justice incomplet e withou t mor e attentio n 
to thes e issues ? Onc e again , informationa l an d incentiv e con -
cerns com e t o th e fore . I f w e impose d substantia l taxe s o n 
inheritances peopl e woul d hav e a  strong incentiv e t o bu y annu -
ities (afte r all , i t i s the absenc e o f th e wid e us e o f annuitie s tha t 
would b e expected fo r life-cycl e reason s tha t form s a  majo r par t 
of th e rational e fo r a  beques t motive ) an d t o inves t i n thei r 
children's huma n capital . I f w e wish t o minimiz e inherite d wealt h 
and maintai n savings , w e wil l hav e t o rel y o n monetar y an d 
fiscal polic y t o generate th e savings . 

T H E INTERNATIONA L ECONOM Y 

It i s o f cours e a  platitud e t o sa y tha t w e ar e no w par t o f a n 
increasingly integrate d worl d economy . Thi s realizatio n ha s ha d 
a profoun d impac t o n wor k i n economics , s o tha t man y widel y 
held belief s abou t monetar y an d fiscal  polic y as well as about th e 
relation o f domesti c saving s an d investmen t hav e ha d t o b e 
reformulated. Her e I  wil l examin e a  fe w o f th e issue s tha t i t 
poses fo r ou r understandin g o f th e relatio n o f market s an d 
justice. 

One woul d expec t tha t an y theor y o f consequentia l justic e 
would argu e fo r a  radica l redistributio n o f incom e betwee n th e 
inhabitants o f ric h an d poo r countries . Whateve r ma y b e sai d 
about th e degre e o f inequalit y i n an y on e country , th e varianc e 
for th e worl d a s a  whol e i s much greate r and , on e woul d think , 
the demand s o f justice greater . Historically , a  majo r sourc e o f 
the deman d fo r economi c justice wa s no t s o muc h inequalit y a s 
the fac t tha t peopl e wer e livin g i n extrem e poverty . I n th e 
developed worl d w e ar e muc h riche r now , s o tha t ou r povert y 
level i s wel l abov e th e averag e incom e i n th e res t o f th e world , 
much o f whic h doe s liv e i n extrem e want . A s Tullock put s i t i n 
commenting o n Rawls , "I f yo u actuall y d o no t kno w wh o yo u 
are, an d yo u thin k therefor e th e likelihoo d o f you r bein g a 
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citizen o f Indi a o r o f Communis t Chin a i s as grea t a s th e likeli -
hood o f you r bein g a n America n citizen , yo u woul d b e i n favo r 
of ver y drasti c transfer s o f fund s awa y fro m America n citizens . 
The bes t polic y woul d b e removin g a t leas t two-third s o f th e 
present after-ta x incom e o f America n citizen s an d givin g i t t o 
the poore r part s o f th e world , an d ver y likel y 8 0 percen t woul d 
be a  mor e reasonabl e figure.  Swedes , eve n i f member s o f th e 
socialist party , o r member s o f th e Britis h Labou r Party , etc. , al l 
would find  themselve s impoverished." 29 

Tullock eve n goe s further . Usin g a  second-bes t argumen t h e 
claims tha t i t ma y wel l b e counterproductiv e t o ai m fo r justic e 
in on e country . I f w e ta x th e high-incom e peopl e i n th e high -
income countrie s t o obtain economi c justice there , stron g incen -
tive effects wil l arise tha t wil l lower worldwide outpu t an d henc e 
hurt th e poo r i n th e poo r par t o f th e world . 

In term s o f som e o f th e incentiv e argument s w e made earlier , 
international transfer s a t mor e modes t level s migh t hav e fewe r 
distortionary incentiv e effect s tha n i f carried ou t i n one country . 
(A quic k loo k a t pe r capit a incom e level s woul d b e convincin g 
that som e modes t transfer s fro m th e wealth y countrie s woul d 
materially improv e th e livin g standard s o f th e poore r coun -
tries.) Conside r th e incentiv e mode l w e discusse d earlier . Sup -
pose resident s o f high-incom e countrie s wer e taxed wit h a  trans -
fer t o low-incom e countries ; larg e incentiv e effect s ar e unlikel y 
since ver y fe w resident s o f countrie s lik e th e Unite d State s woul d 
then choos e t o mov e t o countrie s lik e Bangladesh . I n addition , 
increases i n productivit y i n th e poore r countrie s migh t com e 
from improvement s i n healt h an d nutritio n mad e possibl e b y 
the transfers . 

I could continu e givin g th e argument s fo r th e merit s o f inter -
national redistributio n an d th e reade r wil l surel y kno w tha t 
whatever it s merits , i t ha s fa r les s chance tha n movement s towar d 
justice i n a  singl e country . Thi s doe s hav e a n importan t lesson : 
Since ou r mora l theorie s lea d t o implication s s o contrary t o an y 
likely behavior , the y clearl y omi t importan t consideration s an d 
we should b e skeptica l abou t thei r cogency. 30 

This lesso n ca n b e furthe r see n i n examinin g tw o pressin g 
issues tha t ar e mor e likel y t o have a  direct polic y impact , namel y 
trade an d immigration . Whil e fre e trad e an d immigratio n ar e 
likely t o increase th e world' s outpu t an d efficiency , the y ar e als o 
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likely t o hav e differentia l impact s o n labo r an d capita l i n differ -
ent countries . 

As Bronfenbrenner 31 point s out , fo r man y year s no w w e hav e 
been awar e o f Samuelson' s factor-pric e equalizatio n theore m 
that argue s tha t competitiv e internationa l trad e market s wil l 
tend t o equaliz e th e rate s o f compensatio n o f factor s betwee n 
countries, an d tha t i n particular , fo r a  capital-intensiv e countr y 
like th e Unite d States , i t wil l ten d t o rais e th e retur n t o capita l 
and lowe r i t for labor . A s tariff barrier s hav e falle n an d wit h th e 
increased integratio n o f th e worl d economy , thi s chang e i n fac -
tor return s become s a  mor e importan t issue . Today , man y ob -
servers se e internationa l trad e a s a  majo r forc e i n restrainin g 
the wage s o f America n workers . Labo r i s furthe r squeeze d whe n 
this i s combined wit h internationa l capita l mobility , whic h tend s 
to equaliz e after-ta x rate s o f retur n t o capita l s o tha t capita l 
might wel l mov e i f i t is taxed o r wage s raised . O f course , durin g 
this sam e proces s wag e rate s ar e increase d i n th e res t o f th e 
world. O n th e othe r hand , othe r groups , includin g thos e wit h 
national an d no t internationa l marke t power , wil l be mad e wors e 
off b y th e ne w competition . Thes e ar e al l th e result s o f th e 
international extensio n o f markets . Onc e again , ho w notion s o f 
justice ar e t o infor m ou r judgment s depend s strongl y o n th e 
degree t o whic h w e count th e welfar e o f non-Americans . 

The questio n o f immigration raise s simila r problems . Borjas 32 

makes th e argumen t tha t th e mor e inequalit y i n th e distributio n 
of incom e i n th e U.S. , th e bette r qualit y o f immigrant s w e wil l 
get. Thi s i s because high-abilit y peopl e wil l prefe r t o mov e t o a 
place wher e the y ca n mak e th e mos t us e o f thei r skill s an d 
ability, whil e low-income peopl e wil l be afraid o f fallin g to o low . 
If w e hav e a  mor e equa l distributio n o f incom e i t wil l mea n a 
lower qualit y o f immigrants , thoug h w e wil l als o b e lessenin g 
the negativ e effect s o f th e brai n drai n o n th e countrie s fro m 
which the y emigrate . 

Melvin Reder, 33 i n a  discussio n o f Chicag o economics , point s 
out tha t freedo m o f immigratio n shoul d b e defended b y econo -
mists o f tha t traditio n o n ground s o f bot h efficienc y an d ethics . 
Yet her e w e find a  grea t inconsistency . Eve n Henr y Simons , 
who i s widely regarde d a s th e intellectua l godfathe r o f man y o f 
today's leadin g conservativ e economists , strongl y oppose d fre e 
immigration. (Rede r consider s hi s vehemenc e o n thi s poin t a s 
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"astonishing.") Friedma n argue s agains t fre e entr y t o countrie s 
having welfar e program s tha t provid e a  minimu m leve l o f in -
come tha t doe s no t depen d o n productivity , a s mos t o f th e 
richer countrie s do . Rede r recognize s tha t resistanc e t o interna -
tional incom e equalit y throug h levellin g i s no t consisten t wit h 
free-market principles . H e concludes , "Bot h freedo m o f oppor -
tunity an d worl d wid e efficienc y o f economi c organizatio n re -
quire freedo m o f choic e i n location . Intellectua l defens e o f re -
sistance t o th e implie d redistributio n o f incom e an d (possibly ) 
of politica l powe r require s a  quit e shar p reformulatio n o f th e 
normative principle s o f traditiona l liberalis m an d th e associate d 
goal o f an ope n society." 34 

These example s illustrat e tha t whe n w e includ e globa l issue s 
difficult question s aris e bot h fo r thos e concerne d wit h justic e 
and fo r traditiona l defender s o f fre e markets . 

CONCLUDING COMMENT S 

In thi s chapte r I  hav e trie d t o highligh t som e recen t theoretica l 
and empirica l development s tha t shoul d infor m ou r discussio n 
of justic e an d markets . Thi s i s no t th e plac e t o continu e th e 
longstanding debat e abou t th e degre e t o whic h knowledg e i n 
the socia l science s i s independent o f th e politic s an d etho s o f it s 
times. I  believe , however , tha t ther e i s wide agreemen t tha t th e 
issues focuse d on , thoug h no t necessaril y th e validit y o f th e 
arguments, ofte n reflec t th e socia l issue s o f th e period . A s w e 
have seen , th e theoretica l development s base d o n incentive s an d 
information tha t hav e dominate d muc h o f th e recen t wor k i n 
economic theor y raise d seriou s question s abou t th e implemen -
tation o f end-stat e theorie s o f justice . Whil e thes e problem s 
have raise d concer n before , thes e theorist s ma y wel l have picke d 
up an d emphasize d th e gree d an d lac k o f publi c concer n tha t 
has bee n widel y commente d o n a s so common i n ou r society. 35 

A strikin g exampl e o f thi s chang e o f etho s i s th e change d 
attitude towar d scholarshi p polic y at academic institutions . Friend s 
of mine , no w i n thei r 50s , wer e tol d b y thei r parent s no t t o 
accept fellowship s t o graduate schoo l becaus e other s migh t hav e 
a greate r need . Today , a s schools hav e trie d t o focu s o n nee d — 
free admission s policies , a  mov e t o the mor e just societ y o f thei r 
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parents—these sam e friend s hir e consultant s wh o tel l the m th e 
best wa y t o structur e thei r asset s an d presen t thei r financial 
statements s o a s t o minimiz e colleg e costs . Since I  strongl y sup -
port thes e ne w policie s I  a m quit e disturbe d b y thi s ne w atti -
tude. However , ther e ma y b e anothe r reaso n fo r th e chang e i n 
attitude: Thes e redistributiv e policie s hav e markedl y increase d 
the cost s o f sendin g non-financiall y aide d student s t o college , 
which ma y mak e parent s fee l tha t the y hav e bee n take n advan -
tage of . Thu s thi s behavio r ma y no t b e cause d b y increase d 
greed, bu t ma y merel y b e a  reactio n t o wha t i s perceived a s to o 
much redistribution . 

In a  broader context , thi s recen t emphasi s o n th e possibl e us e 
of individua l advantag e eve n whe n i t works agains t socia l norm s 
has serve d t o reinforc e som e long-hel d views . A  just econom y 
may requir e a  substantial reductio n i n outpu t an d efficiency . A n 
alternative t o thi s pessimisti c outcom e i s tha t peopl e b e willin g 
to forg o som e individua l advantag e t o mak e th e syste m wor k 
even i n situation s o f mora l hazar d an d advers e selection ; thi s i s 
most likely when th e procedures , i f not the outcomes, are widel y 
acceptable. Whil e w e ca n assum e tha t anothe r generatio n o f 
economists wil l focu s o n othe r perspectives , th e cautionar y re -
sults reporte d her e shoul d serv e a s a  brak e fo r thos e wh o wil l 
be overl y sanguin e abou t th e eas e o f implementin g a  just soci -
ety. 

A numbe r o f ne w theorie s an d developin g anomalie s i n th e 
standard theor y ar e changin g ou r notion s o f th e functionin g o f 
markets. Thes e alternative s attac k th e textboo k versio n o f th e 
behavior o f market s an d s o wil l hav e a  major , albei t indirect , 
impact o n thi s discussion . A  fe w o f th e idea s tha t ar e likel y t o 
have thi s impac t are : a  clea r recognitio n o f path-dependence , 
that previou s histor y strongl y shape s ou r curren t institutions ; 
the dependenc e o f qualit y o n price , with efficiency-wag e theor y 
as a  prim e exampl e wher e employer s pa y abov e th e market -
clearing wage t o keep, attract, and disciplin e workers ; th e analy -
sis o f anomalie s i n th e theor y o f rationa l behavior , man y o f 
them introduce d t o economic s b y psychologists , tha t ar e begin -
ning t o b e take n u p b y economists ; an d th e furthe r develop -
ment o f non-profit-maximizin g theorie s o f th e firm. 36 Cur -
rently, ther e i s a  grea t dea l o f flux  an d n o unifor m ne w vie w 
has emerged , a t leas t i n th e sens e tha t i t ha s becom e th e ne w 
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s tandard textboo k version . Al l o f thes e deve lopment s do , how -
ever, ten d t o cas t doub t o n th e earl ie r a r g u m e n t s fo r th e opti -
mality o f th e marke t a r r angemen t . Th i s pose s p rob lem s fo r 
political theorist s wh o wis h t o discus s th e marke t an d it s ethics , 
since the y woul d lik e economi c theor y t o stan d stil l fo r a  while. 3 7 

As I  se e it , muc h o f th e wor k I  hav e surveye d a s wel l a s ne w 
material tha t ha s no t ye t bee n integrate d int o th e deba t e wil l 
lead u s t o a  mor e realisti c sens e o f th e potentia l an d pitfall s i n 
the us e o f market s fo r implement in g ou r visio n o f economi c 
justice. 
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EPILOGUE 
J. ROLAN D PENNOC K 

Where d o w e stand? Onl y th e naiv e woul d expec t tha t a  sympo -
sium o n thi s topi c woul d lea d t o genera l agreement , t o th e 
solution o f a  problem , o r comple x o f problem s a s ol d a s philo -
sophizing itself . I t wil l d o n o har m however , an d possibl y som e 
good, t o as k ourselve s wha t issue s stan d ou t fo r th e agend a fo r 
the futur e o f suc h endeavors . 

First o f all , an importan t distinction , maintaine d mor e consis -
tently an d clearl y i n som e o f th e chapter s i n thi s volume tha n i n 
others, i s that betwee n comparin g idea l system s an d comparin g 
second-best o r best-achievabl e systems . I t i s no t tha t on e i s th e 
correct procedur e an d th e othe r mistaken , o r eve n tha t on e i s 
better tha n th e other ; bot h ar e important . Bu t i t i s also impor -
tant t o avoi d comparin g th e idea l result s unde r socialis m wit h 
the practica l result s o f laissez-faire , o r vic e versa . 

When w e compar e th e probabl e practica l result s o f systems , 
we find  ourselve s dealin g largel y wit h wha t ma y broadl y b e 
called technica l issues . Fe w i f any woul d den y th e existence , th e 
inevitable existence , o f marke t failure s i n any societ y tha t make s 
use o f markets . The sam e ma y b e sai d o f governmmen t failure s 
in an y polity , althoug h th e phras e i s les s commonly used . (Th e 
stock marke t cras h o f Octobe r 198 7 ma y exemplif y each. ) Al l 
but anarchist s recogniz e th e necessit y fo r som e governmenta l 
intervention. Bu t i f governmental coercio n i s required t o secur e 
protection o f on e grou p o f peopl e agains t incursion s b y an -
other, i t soo n develop s tha t n o substantia l grou p i s devoi d o f 
subgroups, tha t th e subgroup s ma y no t b e identica l fo r al l is -
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sues, an d s o on . Slipper y slope s abound . Decidin g wher e line s 
should b e draw n i s wha t I  refe r t o a s a  technica l question . Bu t 
two qualification s mus t b e entere d a t once . I t seem s unlikel y 
that thi s i s a problem tha t ca n b e settled onc e an d fo r al l and fo r 
all societie s i n th e sam e way . Th e context s o f time , place , an d 
cultures ar e alway s relevant . I n speakin g o f suc h problem s a s 
"technical," w e hav e exaggerated . Onc e agreemen t ha s bee n 
reached (i f ever ) o n th e mos t likel y result s o f a  give n se t o f 
boundaries, th e philosophica l proble m o f evaluatio n mus t b e 
faced. I t i s only becaus e facin g thi s proble m i s so fruitles s unti l 
some substantia l agreemen t ha s bee n achieve d o n th e practica l 
issues tha t I  have referre d t o thi s whol e are a a s technical . 

Similarly, fe w i f an y toda y woul d suppor t pur e laissez-faire . 
As has been suggeste d already , tha t position , i n th e litera l sense , 
has bee n give n u p i n acceptin g th e nee d fo r government . Pass -
ing ove r tha t poin t an d als o avoidin g fo r th e momen t question s 
of justice, externalitie s i n an y moder n societ y ar e boun d t o hav e 
such divisiv e effect s tha t violenc e an d eve n civi l wa r wil l even -
tuate unles s som e governmen t interventio n i s permitted . Th e 
alternative o f negotiate d trade-off s become s s o complicated , s o 
time-consuming, a s t o b e unacceptabl y costly . Complet e corn -
modification woul d b e intolerable . O f course , i t woul d b e intol -
erable fo r philosophica l a s wel l a s fo r economi c reasons , bu t 
again I  a m seekin g t o hol d thes e tw o type s o f reason s separat e 
for th e moment , becaus e i t seem s t o m e tha t unti l w e reac h a 
greater degre e o f consensu s o n th e technica l issue s muc h o f th e 
philosophical argument , a t leas t unles s i t i s aware o f th e unre -
solved economi c issue s an d keep s the m i n view , amount s t o s o 
much flailing  i n th e air . 

None o f thi s i s to belittl e th e philosophica l issues ; i t i s only t o 
suggest th e nee d fo r keepin g the m separatel y i n mind . Wha t i s 
social justice? Quit e apar t fro m contextua l issues , w e stil l hav e 
consequentialists an d deontologists , utilitarian s an d contractari -
ans. I f contractarian s predominat e i n thi s field  a t th e moment , 
that stil l leave s a  larg e are a o f controvers y withi n thi s schoo l o f 
thought. Afte r payin g obeisance t o Rawls , members o f th e school , 
if tha t i t can b e called , ten d t o fal l apart . Wha t origina l positio n 
is t o b e presumed ? Shoul d i t b e populate d b y idea l persons , 
rational persons , o r person s a s we find  them , an d s o on ? 

Beyond thi s point , w e find  ourselve s involve d i n question s 



330 J. ROLAN D PENNOC K 

such a s whether socia l justice demands equa l starin g points , an d 
if so , i s tha t enough , o r mus t the y b e kep t equal , i n som e way , 
or t o som e degre e thereof ? Man y discussion s o f equalit y a s a n 
aspect o f justic e emphasiz e i t t o th e almos t tota l exclusio n o f 
desert, suggestin g a  topi c give n littl e attentio n i n thi s volume . 
We als o hav e th e questio n o f talen t pooling . Apar t fro m famil y 
influences, wha t o f ou r geneti c endowments ? Ar e the y ou r 
property, ar e the y somethin g tha t belong s t o society , o r som e 
sort o f abstrac t given , th e consequence s o f whic h presen t a n a s 
yet unresolve d puzzle ? 

The proble m o f ho w fa r th e principle s o f distributiv e justic e 
appropriate fo r a  natio n ca n an d shoul d b e extende d t o th e 
international realm—an d th e implication s thi s woul d entai l fo r 
the marke t system—open s a  vas t are a callin g fo r mor e stud y 
and reflectio n tha n i t ha s ye t received . I t to o i s hardl y men -
tioned i n thi s volume excep t fo r Saffran' s brie f discussion . 

One coul d o f cours e g o o n indefinitel y enumeratein g th e 
philosophical issues , suc h a s ho w w e dea l wit h th e questio n o f 
welfare versu s well-being . D o we accept each person' s ow n judg-
ment a s t o whe n h e i s well of f an d whethe r h e i s satisfied, o r d o 
we presum e t o mak e tha t judgment fo r him ? Immediatel y w e 
are face d wit h question s o f degree . D o we force th e homeles s t o 
come i n ou t o f th e cold ? Tha t on e ma y b e easy , a t leas t wher e i t 
is a question o f lif e o r death , bu t agai n w e fac e a  slippery slope . 
Slippery slope s ar e inevitable , a t almos t ever y turn . Th e mor e 
agreement w e ca n arriv e a t a s t o th e probabl e factua l conse -
quences o f variou s policies , I  believe , th e les s difficul t i t wil l b e 
for u s t o arriv e a t fulle r agreemen t o n th e philosophica l issue s 
than i s now possible . That a t leas t i s the convictio n tha t i s born e 
in o n m e b y reading th e chapter s i n thi s volume . 
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