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PREFACE

This volume began with papers presented at the thirty-first
annual meeting of the Society held in December 1986 at the
Sheraton-Boston Hotel in conjunction with the convention of
the American Philosophical Association. We are grateful to
T. M. Scanlon, Jr., of Harvard University for having organized
our meeting.

Once again we thank Eleanor Greitzer, Assistant to the Edi-
tors, for her valued services. And our thanks go also to Despina
P. Gimbel, Managing Editor of New York University Press, for
her efficient assistance.

On a personal note. This is the twenty-second volume of
NOMOS on which I have worked with Roland Pennock. And 1
deeply regret that it will be the last. Time seems to have gone
by with the speed of an express train. Still I would like to think
that we, with the help of many others, have pretty much accom-
plished what Carl Friedrich had in mind when he founded our
Society, namely, to establish a continuing interdisciplinary forum
in which to consider the problems thrown in our path by politi-
cal and legal philosophy.

J.W.C.






INTRODUCTION

J. ROLAND PENNOCK AND
JOHN W. CHAPMAN

John Gray’s chapter, which leads off part 1, is at once a defense
of a certain version of contractarian theory and an argument
that his theory supports reliance on a market capitalist economy
as opposed to market socialism, which many today find morally
and politically attractive. These two components of his essay are
so intricately intertwined that it is difficult to treat them sepa-
rately, and our remarks will do so only in part.

Gray welcomes the development of John Rawls’s thought in a
contextualist direction, which seeks to avoid entanglement with
metaphysical issues. At the same time he thinks Rawls goes too
far in adopting a radically pluralistic position on values, a la Sir
Isaiah Berlin. (In view of the fact that Gray later denies the
priority of liberty, it is not clear how he himself avoids the
charge of value-pluralism.) Gray also accuses Rawls of failing to
rid his theory entirely of metaphysics, because his reliance on a
conception of the person, which depends in part on a theory of
human nature, verges on the metaphysical.

Up to this point, Andrzej Rapaczynski, our legal commenta-
tor, largely agrees with Gray, but he wonders whether Gray
appreciates how much he has undermined the generalizations
achievable by the contractarian method. Although Gray argues
that his version of contracting does yield some determinate
propositions— for example, the impossibility of efficient central
allocation of capital is presumably known to the contractors,
and they act accordingly—both Rapaczynski and Joshua Cohen,
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our philosophical critic, take sharp issue with this conclusion.
They hold that Gray’s acceptance of Hayek’s rebuttal of the
Lange-Lerner conception of market socialism moves on too ab-
stract a level to touch the real world. Hence he overlooks both
the extent of market failures under capitalism and the possibil-
ity that state-socialist bankers, subject to bureaucratic and polit-
ical oversight and influence, may be as efficient as fallible pri-
vate bankers. Perhaps Gray would reply that it is unrealistic to
underestimate the vulnerability of socialist bankers to both po-
litical and economic opportunism.

As for justice, Gray contends that his Hobbesian contractari-
anism, with its minimal equality and neutrality as to values,
embodies essential liberal values that socialism denies. Socialism
is unneutral in that it rules out any wage-labor system. And it is
unjust because it forbids individuals the right to use their pro-
ductive resources as they prefer, thus effectively running counter
to the equality mandate. Gray’s opponents, for their part, launch
a two-pronged counterattack: (1) they say that neutrality is not
essential to liberalism, calling attention to the prohibition of
slavery by both capitalists and socialists; and (2) they assert that
capitalist economies operate in unneutral fashion, not only by
the ban on slavery, but also through the prohibition of practices
such as the sale of votes. They argue further that it is proper,
indeed just, for societies to take sides in favor of certain values
over others, as they do when they subsidize uneconomic aspects
of a culture, such as Navajo rug-making. Moreover, Cohen
emphasizes that private property systems are biased against au-
tonomy and community in favor of productive efficiency. More
obviously, the notorious neglect of third-party interests and the
public interest by unchecked market operations under capital-
ism calls for state intervention for the sake of valued states of
affairs.

Both of Gray’s critics, but Cohen in particular, protest his
apparent lack of concern for substantive, rather than merely
formal, neutrality and equality—the weakness in the market-
place of the underprivileged, not to mention failure to take into
account the values of power, self-respect, and others that cannot
be monetized. Presumably Gray would respond that both Cohen
and Rapaczynski fail to appreciate the strength of a Hobbesian
understanding of ourselves and our situation. One feels the
presence of divergent conceptions of human nature.
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As a final mark of Gray’s abstractness and shortage of empir-
ical reference, both Rapaczynski and Cohen note, either overtly
or by implication, that he thinks market socialism would tend,
in practice, to mutate inexorably into either capitalism or a
command economy. Rapaczynski points to Sweden as a stable
mixed economy. And societies do change direction, as under
Ronald Reagan and Margaret Thatcher. Still, Gray could fall
back on his citation to Janos Kornai’s analysis of the natural
bent of bureaucratic socialism in Hungary.

Jan Narveson has chosen to devote his essay to comments on
both John Gray and Margaret Jane Radin. That essay itself we
include in part 3. It seems appropriate, however, to examine its
contents, as they relate to Gray, at this point.

While agreeing with Gray in part, Narveson questions his
conclusion that a Hobbesian contract would be so egalitarian as
to guarantee to each person an initial capital endowment (and
therefore a productive system that would admit of and require
it). Universal agreement on this point at the contract stage of
negotiation seems highly implausible. (Narveson accepts David
Gauthier’s version of contractarianism, rather than Gray’s.) Fur-
ther, according to Narveson, it is not correct that Hobbes’s
account contains nothing that might guarantee the absolute priority
of liberty. He says, “It is difficult to see how [Gray] can say both
that the enforcement of any particular system or, among mu-
tually agreeing persons, distribution, would be unjust if it were
also true that liberty has no special claim on our attention.”

Moreover, Narveson affirms that Gray is mistaken in trying
to build liberalism on the basis of an ideal of the person. For no
such ideal could command universal assent. What has to be
agreed to originally and can be universally is simply recognition
of one’s ownership of one’s natural endowment, mutual respect,
and contractual obligations. As Narveson put it, “The market is
not a separate ‘institution’ in the free society. It simply i the
free society.”

Less radical forms of individualism than John Gray’s inform
the thinking of our authors in part 2, Gerald F. Gaus and
Jonathan Riley. One senses that ultimately at stake is what to do
about human inequality. The radical individualist'’s answer is
“nothing.” Let it work itself out, and that is what markets based
on private property do. You can reach this prescription by way
of Gray’s Hobbesian contract. (But notice that Hobbes was not
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prepared to rely on private charity.) Or by way of Robert Nozick’s
natural rights. John Rawls, of course, offers a more “Christian”
interpretation of justice in which the more able are obliged to
help the less able. Gaus presents an outlook on economic justice
that stands as a compromise somewhere between the “pagan”
and the Christian attitudes.

According to Gaus, arrangements in the just society must
serve the interests and values of all, whatever these may be.
These arrangements must also respect our common morality,
about the existence of which John Gray has doubts, as we have
seen. Gaus says we experience ourselves as self-directing agents,
and so we affirm an equal right to natural liberty. This affirma-
tion may well be at the heart of classical liberalism. And we
believe that people ought to get what they deserve. Gaus thinks
that taken together these basic moral sentiments are sufficient
to support a market economy based on private property, that is,
capitalism. But these arrangements benefit the able far more
than the less able among us. It is as though the market unduly
magnifies the pay-off for scarce abilities of all kinds. (Recall that
John McEnroe once pronounced the earnings of the top tennis
players “obscene.”) And so rightly we must compromise. No-
body gets all he wants, neither the gifted nor the least advan-
taged; all must gain. Therefore Gaus’s contractual justification
of capitalism incorporates a principle of fair compromise that
dictates some redistribution in favor of the less able. How much?
Apparently less than would be called for by Rawls’s “maximin”
principle of justice. Probably less than goes on in Sweden. In
line with the “new” liberalism, Gaus seems to have in mind some
kind of “basic minimum” conception of social justice as integral
to capitalism.

Inspired by John Stuart Mill, Jonathan Riley is also concerned
about the inequalities generated by capitalism as we know it. As
an alternative he outlines a cooperative capitalist ideal based on
strict application of the principle of desert. People deserve what
they can earn in a long run competitive equilibrium and also
whatever wealth they can accumulate on the basis of their earn-
ings. Holdings above and beyond that are morally suspect.
Property rights in land and natural resources cannot be grounded
on desert. Still, it may be expedient for society to recognize
these rights as important incentives. Gifts and inheritances may
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also be allowed as a matter of general expedience. Capitalist
desert-based justice is to be qualified by a principle of need. The
outcome of Riley’s eclecticism, as he portrays it, is a kind of
classless, egalitarian form of capitalism, somewhat akin to J. E.
Meade’s vision of a “property-owning democracy.”

Neither Gaus nor Riley have much to say about the role of
luck in the game of life. But Riley does assume that when people
have equal access to education and job training the differences
between them are pretty much a matter of voluntary choice.
And so by way of conclusion he raises the possibility of a radical
and acceptable redistribution of personal wealth in a generation
or two. His ideal capitalism is clearly more egalitarian than the
society Gaus has in mind, and vastly more egalitarian than John
Gray’s Hobbesians would be willing to accept. It may well be
more egalitarian than ordinary people think justice requires.

Part 3 deals with questions as to what life in a market society
does to people. The fear is that it will encourage people to treat
themselves and others as commodities, to acquire what Eric
Fromm once referred to as a “marketing orientation” to life. In
her chapter “Justice and the Market Domain,” Margaret Jane
Radin seeks to allay this fear, which she shares, by way of what
she calls “incomplete commodification.”

Radin opens by attacking the liberal theory of a “wall” pro-
tecting certain restricted areas, such as the ban on the sale of
votes, not on the ground that these matters should not be pro-
tected, but rather because this setting aside of domains for
absolute protection implies that all else should be subject to the
rule of laissez-faire. This she refers to as “universal commodifi-
cation.” This is straight Hobbism, the idea that everything, in-
cluding persons, has its price.

The problem with this sharp delineation, she says, is that it
raises barriers that do not exist, between sales and gifts, for
instance. A transaction may be both at one and the same time.
We should recognize and indeed foster the nonmarket aspects
of commercial transactions. Consider housing. A house is much
more than a house; it is a home. My home is part of my self.
When, because of my poverty, I am threatened with its loss,
state interference with standard property rights is justified. What
the limits to intervention should be she does not attempt to
prescribe. Indeed, when poverty is to blame it may be that
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maldistribution of wealth is at the root of the matter. She sees
no immediate solution, but the implication is that many amelio-
rating regulations are warranted despite running counter to
orthodox property rights. This approach to living, which she
recommends, is an instance of what she calls “incomplete com-
modification.” Incidentally, she challenges Michael Walzer’s
notion of “spheres of justice” on the ground that it, like the
metaphor of the wall, leaves too much room for complete
commodification.

Radin finds no “slippery slope” or “domino effect” entailed
by incomplete commodification, which might lead to gradual
erosion of all or most property rights. But she does think that
the domino possibility justifies absolute prohibition of serious
intrusions on personal dignity, such as the sale of bodily parts.
True, she says, cases may arise where the indignity involved is
less than the need. Here again society is faced with a problem
that demands an overall solution by means of redistribution.

Finally, she holds that protection of life, health, self-develop-
ment, and also community development should not be “com-
pletely monetized,” and that “regulation that does not [theoret-
ically] meet an efficiency test is in principle justified.” Moreover,
“it is at least wrong to commodify everything in rhetoric.”

Hence for Radin the best defense against commodification is
not to build walls. Rather, it is to recognize and sustain the
personal aspect present in market transactions. Our humanistic
attitudes point the way to greater social justice in the shape of
distributive justice and respect for personhood and community.
To foster these attitudes already and always present in our
dealings is the way to save us from the moral disaster of com-
modification.

Eric Mack is much less fearful of rampant commodification.
Indeed, his fear is that misplaced worry about commaodification
may lead to unwarranted restrictions on the scope of the mar-
ket. He points out that so long as we distinguish between the
intrinsic and the instrumental dimensions of our lives, as we
naturally do, coming to treat each other as things is an unlikely
prospect. Moreover, according to Mack, life in a market society
liberates. It frees us from oppressive and intrusive relations
precisely by depersonalizing and monetarizing aspects of our
lives that should be so defined.
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In his comments on Radin’s essay, Mack deals principally with
her attitude toward domino effects. The possibility of universal
commodification is so clearly false, he argues, that one need not
at all be concerned with it. He goes on to point out that not all
“external” or instrumental motivations are bad, and not all “in-
ternal” ones, where something is sought for its own sake, are
good, as for example, malice or lust for power. Market relations
enable us to keep one another at arm’s length where called for
and so promote greater freedom and individuality—all to the
good.

Robert E. Lane reviews the literature and the evidence that
bear on the question of markets and character. Distinguished
observers differ in their assessments, but Lane thinks it reason-
able to doubt the charges levelled against market societies. Nor
does the evidence from socialist, primitive, and peasant societies
lend support to the market’s critics; nor does it wholly refute
them. Perhaps this is not surprising in view of the fact that all
human choices are “priced,” that is, have opportunity costs.
Lane reminds us to keep an eye on systemic effects: economic
efficiency, justice, personality development, and quality of life
are all interconnected.

As to the theory that commodification of human relations,
allegedly entailed by the market, destroys community, Lane
finds that it simply does not fit the facts. He cites numerous
studies in support of this assertion. One survey, for example,
discovered that “a prosperous life” is ranked thirteenth out of
eighteen “terminal values.” And in this market society it has
been found that number of friends is a better predictor of life
satisfaction than is size of income. Other lines of inquiry yield
similar results. More generally, Lane’s analysis lends support to
Margaret Radin’s belief in the presence and value of incom-
pletely commodified human relations.

Furthermore, according to Lane, many choices are just as
selfish and degrading as market choices. Moreover, a “wall”
between the market and other parts of society could never
produce the desired result because of the interdependence and
interaction that characterize our relations and values. Neverthe-
less, certain social subsystems can be given protection against
other subsystems, as Michael Walzer’s “spheres” might do, and
as prohibitions of child labor in fact do. Radin’s fostering of
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humanistic attitudes combined with selective “walling” should
take the sting out of domino effects and universal commodifi-
cation.

Jan Narveson reenters the conversation. He holds that Radin’s
conception of “commodity” is too broad. It should be confined
to things that are normally for sale. This, of course, would rule
out sale of oneself into slavery. To have a market, Narveson
seems to say, implies that not everything is for sale. The “market
value” of something I own is seldom what it is “worth” to me—
otherwise 1 would sell it. It may be, he says, that parents ought
not to sell a child even if they know they are poor parents and
that they could sell the child to people who would be good for
the child. But that is not necessarily a reason for not permitting
the sale. If the child knew his parents would like to sell him, he
would probably run away! But one must also consider the effect
on the community. Narveson’s conclusion is that a market de-
fender need not object to stopping the sale of children any more
than he need object to prohibition of the sale of automatic rifles.

As to “incomplete commodification,” noting that for Radin it
seems to apply to cases of great inequality, which she identifies
with injustice, Narveson questions this identification. He doubts
that regulations foster either personhood or community. On
the other hand, Radin’s humanistic valuation of having persons
relate to each other is fostered by the market. “One suspects,”
he concludes, “that in Radin’s proposal, we will find community
often taking precedence over personhood.”

In part 4 Cass R. Sunstein and Bernard Saffran take us to the
legal and economic frontiers respectively of thinking about mar-
kets and justice. Sunstein’s “basic goal is to set out a range of
reasons for disrupting voluntary transactions, even if such
transactions deserve prima facie respect.” This he accomplishes
in a lawyerlike manner that is both subtle and detailed while
cautioning that much work remains to be done. Saffran pro-
vides a survey of the latest developments in economic theory
and research, the upshot of which casts serious doubts on the
possibility of achieving substantive or end-state conceptions of
justice. Moreover, he finds that “A just economy may require a
substantial reduction in output and efficiency.” This is a conclu-
sion that many will feel disturbing.

Sunstein presents a catalogue of considerations that justify
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intervention in markets, either real or potential. Some consid-
erations have to do with justice, others with autonomy realisti-
cally conceived, and still others with welfare. And he mentions
cases in which considerations overlap. His catalogue goes as
follows: (1) collective action problems and externalities, for ex-
ample, pollution; (2) preferences about preferences that are
well grounded and widely shared; (3) adaptive preferences that
are clearly harmful and can be altered for the good; (4) intra-
personal collective action problems that have to do with addic-
tion, myopia, and the like; (5) absence of information, the pos-
session of which would change behavior; and (6) protection of
goods that should be inalienable. On the basis of his analysis,
Sunstein concludes that “in a wide range of cases voluntary
transactions should be disrupted. The market outcome is dis-
tinct from the outcome justice requires.” Still, he reminds us
that sometimes disruption may only make things worse. “The
case for intervention . . . is only presumptive.”

Bernard Saffran, our economist contributor, relates an essen-
tially cautionary tale. Realistic thinking about economic justice
must be informed by what Frank Knight used to refer to as
“human nature as we know it.” It seems appropriate, therefore,
as Saffran brings to our attention, that recent work in economic
theory has been preoccupied with analysis of incentive and in-
formational effects. Strategic behavior is taken to be “a primary
force in economic behavior.” As Oliver Williamson, whose
thinking displays a blend of Burke and Machiavelli, would say,
people tend to be “opportunists.” They are guilefully self-inter-
ested. They disguise, obfuscate, lie, withhold relevant informa-
tion. These incentives may well defeat efforts to design “just”
schemes of taxation. More generally, Saffran draws an impor-
tant lesson: “Since our moral theories lead to implications so
contrary to any likely behavior, they clearly omit important
considerations and we should be sceptical about their cogency.”

Important new empirical findings bear on questions of eco-
nomic justice and productivity, and yet motivations remain
somewhat murky. Evidently taxation and transfers do not ad-
versely affect the supply of labor. Recently, when after-tax rates
of return to savings increased, rates of saving decreased. Ac-
cording to Saffran, “This increasing scepticism about the strong
effects of changing incentives on labor supply and savings be-
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havior should encourage those who believe in the possibility of
a more just distribution of income without greatly decreasing
the potential for growth.” Still, large intergenerational transfers
of wealth are taking place. People want to do well by their
children. Perhaps it would be unwise to go too far in limiting
inheritance for the sake of greater equality of opportunity. Our
world is riddled with trade-offs.

Saffran remarks that, “Historically, a major source of the
demand for economic justice was not so much inequality as the
fact that people were living in extreme poverty.” It may be a
risky generalization, but our impression is that economists gen-
erally tend to be more concerned about poverty than about
equality, unlike some egalitarian theorists of justice. Saffran
himself would seem to be a case in point. Typically the econo-
mist’s perspective on justice appears to be both utilitarian and
procedural, to maximize by way of structuring incentives, while
providing a basic minimum for all. That brings us back to the
classic liberal way of thinking about markets and justice, with
the proviso that much remains to be done before we fully un-
derstand ourselves.



PART I

CONTRACTUALISM AND
CAPITALISM






CONTRACTARIAN METHOD,
PRIVATE PROPERTY,
AND THE MARKET ECONOMY

JOHN GRAY

How does contractarian political philosophy stand as to the
justice of private property and the market economy? In the
work of John Rawls, the contractarian method avowedly tells us
nothing about the justice of these institutions. Rawls says:

It is necessary . . . to recognize that market institutions are
common to both private-property and socialist regimes, and
to distinguish between the allocative and distributive func-
tion of prices. Since under socialism the means of produc-
tion and natural resources are publicly owned, the distrib-
utive function is greatly restricted, whereas a private-property
system uses prices in varying degrees for both purposes.
Which of these systems and the many intermediate forms
most fully answers to the requirements of justice cannot, I
think, be determined in advance. There is presumably no
general answer to this question, since it depends in large
part upon the traditions, institutions and social forces of
each country, and its particular historical circumstances.
The theory of justice does not include these matters.

Research for this chapter was conducted during a period of residence as Distin-
guished Research Fellow at the Social Philosophy and Policy Center, Bowling
Green State University. I am indebted to the Center and its Directors for the
support they have given to my research on these questions.
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Here Rawls makes two major claims. First, that private-prop-
erty and socialist regimes are both bound to adopt market pric-
ing as a centrally important allocative institution. For this rea-
son, it cannot be the presence or absence of markets that decides
whether an economic system be classified as capitalist or social-
ist. Nor, again, can it be the case that it is an assessment of the
market in terms of efficiency and justice that settles the norma-
tive issue between capitalism and socialism. Here Rawls departs
radically from a traditional understanding of the debate be-
tween exponents of capitalist and socialist economic systems.
Marxism condemns market institutions as inherently exploita-
tive and chaotic. In Austrian traditions the Marxian project of
suppressing or transcending market institutions is condemned
as leading to calculational chaos and a system in which labor
and capital alike are subject to political exploitation.? Rawls’s
first claim, then, is that since market institutions figure promi-
nently in both socialist and private property regimes, the issue
between them cannot be resolved by a judgment on the merits
of market institutions.

Rawls’s second claim is that justice is neutral as to the choice
between capitalist and socialist regimes. Whereas elements of
the theory of justice may, indeed, inform our assessment of
rival economic systems, it cannot dictate which is to be adopted.
The subject matter of justice, for Rawls, is not the choice of
economic system, but rather the social distribution of primary
goods.

I aim to challenge both of these claims. As against Rawls, 1
wish to reassert the traditional understanding of the issue be-
tween capitalist and socialist regimes. I will submit that an as-
sessment of the merits of market institutions—an assessment as
much in terms of their justice as of their efficiency—is central
to the appraisal of alternative economic systems. 1 will do this,
in part, by criticizing the type of market socialism that I take to
be implicit in Rawls’s claim that market allocation mechanisms
are present in both capitalist and socialist systems, arguing that
market socialism is a hybrid that is morally indefensible and
practically unstable. My principal argument is that, because
market socialism lacks a market for capital, it is vulnerable to
most of the moral and practical criticisms that have been lev-
elled against command economies. In the real world, market
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socialist institutions have an inherent propensity to mutate into
market capitalism or else to degenerate into a socialist command
economy. It is, for this reason, an illusion to conceive of market
socialism as a viable tertium quid between capitalism and socialism.

My second argument against Rawls is more fundamental. I
shall argue that justice cannot be silent or neutral as to the
choice of economic system. For us, the contractarian method
yields a definite result, namely that justice enjoins an economic
system encompassing both private property and market free-
doms. I argue this, despite the fact that contractarian method
cannot in general yield results with the sort of determinacy that
Rawls expects.

Beside defending these substantive claims, I hope to advance
understanding of the scope and limits of the contractarian method
itself. As we know, Rawls’s own conception of that appears to
have shifted in his recent work. I will try to specify which of the
conceptions of contractarian method adumbrated in his writings
is most consistent with the spirit of his latest work. Further, I
will compare and contrast the various conceptions of the con-
tract method to be found in Rawls’s work with others, such as
those of David Gauthier and James Buchanan. Most radically,
however, my larger goal in the sections of the chapter con-
cerned with the methodological content of the various contrac-
tarian approaches is to say something about the scope and limits
of political philosophy itself. Here 1 will aim to counterpoint
Rawls’s view, in which political philosophy may have a construc-
tive role while yet distancing itself from fundamental questions,
with two other views—the view, found in Wittgenstein, Oakesh-
ott and Rorty, that philosophy may illuminate but cannot oth-
erwise change practice, and the view, which I hold myself, that
philosophy may be subversive of practice without thereby
founding one set of practices or grounding any single form of
life. Though I cannot here give anything like a satisfactory de-
fence of this last position in philosophical method, a number of
arguments in its support are suggested by the immanent criti-
cism I shall develop of the later work of Rawls. My argument
has, on the whole, the form of an immanent criticism of Rawls’s
later work. At the same time, I shall suggest that results closely
converging with those issuing from an immanent criticism of
the later Rawls may be derived from an external perspective on
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it that treats the propositions of a Hobbesian contractarian moral
and political theory as being substantially true. The result of my
inquiry, accordingly, is the claim that an immanent criticism of
Rawls’s later theorizing supports conclusions that we have other
reasons to accept.

I. T CHARACTER OF CONTRACTARIAN METHOD

It is common knowledge that, in the period since the publication
of A Theory of Justice, Rawls’s conception of philosophical method
has changed. At the same time, there is very little agreement as
to how radical this shift has been. In my own view, to entertain
radical methodological rupture in Rawls’s thought is exagger-
ated and misleading. For example, his constructivism in moral
theory, strongly emphasized in the later writings, is present in
the moral epistemology of reflective equilibrium in A Theory of
Justice. Here, as elsewhere in his thought, we have development
rather than discontinuity. There is not much basis in Rawls’s
work for a “two Rawlses” thesis on the lines advanced in respect
of Marx or Mill.3 Neither can important discontinuities in Rawls’s
work be denied.

A striking feature of A Theory of Justice is the Kantian univer-
sality of application attributed by him to the theory and, thereby,
to the principles that the theory of justice yields. On any natural
interpretation, Rawls in A Theory of Justice is concerned to de-
fend and justify principles whose range of application extends
to all mankind. The basis from which the principles of justice
are derived in Rawls’s book is a conception of rational choice by
autonomous agents in a hypothetical circumstance of fair equal-
ity. It is clear that the conception is intended by Rawls to express
the requirements of human moral personality and that it is not
conceived by him merely as a distillate of a particular cultural
tradition. The shift in Rawls’s philosophical method occurs at
several levels. It is apparent, in the first case, in his account of
the goals of the theory of justice. Rawls tells us that “since justice
as fairness is intended as a political conception of justice for a
democratic society, it tries to draw solely on intuitive ideas that
are embedded in the political institutions of a constitutional
democratic regime and the public traditions of their interpreta-
tion. Justice as fairness is a political conception in part because
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it starts from within a certain political tradition.”* Later Rawls
refers to justice as fairness as “a reasonably systematic and prac-
tical conception of justice for a constitutional democracy.”® The
goal of the theory of justice, then, is restricted to that of provid-
ing a systematic set of practicable principles of justice for societ-
ies whose historical traditions are those of constitutional democ-
racy. Further, the basis of the theory of justice is in the political
tradition of those societies. This is to say that the essential ele-
ments of justice as fairness are now understood as distillations
of those specific traditions. Thus the primary goods, for ex-
ample, are not specified primarily by any set of anthropological
or sociological conjectures: they are normative constructions,
derivations from a conception of the person that is itself a
practical notion. So, “the account of what I have called ‘primary
goods’ is revised so that it clearly depends on a particular con-
ception of persons and their high-order interests; hence this
account is not a purely psychological, sociological or historical
thesis. . . . There is throughout . . . a more explicit emphasis on
the role of a conception of the person as well as the idea that
the justification of a conception of justice is a practical social
task rather than an epistemological or metaphysical problem.”®

Two fundamentally important theses are advanced here. First,
the thesis that the task of a theory of justice, as presumably of
political philosophy as a whole, is a practical task—that of con-
structing principles of social cooperation. But second, the key
notions of justice and fairness are themselves understood as
practical constructions from elements of the historical traditions
of constitutional democracies. It must be evident that the Kan-
tian ideal of universality has been relinquished and, likewise
and as a consequence, the conception of political philosophy as
a form of inquiry whose telos is the discovery or formulation of
principles or conceptions applicable to all human societies has
likewise been abandoned. This is not to say that Rawls’s meth-
odological shift 1s a turn to relativism or, still less, that it ex-
presses the thesis that philosophical questions are unanswerable
or misconceived. For, despite his avowed debts to Dewey, Rawls
is not advancing any sort of relativism or pragmatism in philos-
ophy, so that the practical interpretation of justice as fairness
that Rawls advances in no way associates his view of philosophy
with that of Rorty, for example. Rawls’s methodological shift is,
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at bottom, a shift to a position in which political philosophy is
separated from other areas of philosophy in such a way that its
progress does not wait on progress on central questions in, say,
epistemology, metaphysics, or the philosophy of mind. It is this
project of disseveration, and not any doctrine of relativism, that
animates Rawls’s most recent work. Political philosophy is, if not
metaphysically neutral, then at least metaphysically uncommit-
ted. As Rawls puts it:

As a device of representation the original position is likely
to seem somewhat abstract and hence open to misunder-
standing. The description of the parties may seem to pre-
suppose some metaphysical conception of the person, for
example, that the essential nature of persons is indepen-
dent of and prior to their contingent attributes, including
their final ends and attachments and, indeed, their charac-
ter as a whole. But this is an illusion caused by not seeing
the original position as a device of representation. The veil
of ignorance . . . has no metaphysical implications concern-
ing the nature of the self; it does not imply that the self is
ontologically prior to the facts about persons that the par-
ties are excluded from knowing. We can, as it were, enter
this position any time by reasoning for principles of justice
in accordance with the enumerated restrictions. When, in
this way, we simulate being in this position, our reasoning
no more commits us to a metaphysical doctrine about the
nature of the self than our playing a game like Monopoly
commits us to thinking that we are landlords engaged in a
desperate rivalry, winner take all.”

The contrast between Rawls’s position and that of, say, Rorty,
should now be clear. It is not that Rawls, in antiphilosophical
spirit, is claiming that fundamental metaphysical questions are
rationally undecidable: he is leaving open the possibility of their
resolution. Nor is he claiming, in relativistic fashion, that philos-
ophy cannot help operating within the postulates of a particular
culture, epoch, or worldview. Instead, his argument is that,
since the task of political philosophy is a practical task—that of
securing agreement on basic principles of social cooperation—
it can and ought to proceed independently of controversial
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commitments in other areas of philosophical inquiry. It does so,
when its key conceptions—conceptions of the primary goods
and of the person, for example—are conceived as being them-
selves practical notions, constructions of the understanding from
elements in our moral and political tradition. Again:

the aim of justice as fairness as a political conception is
practical, and not metaphysical or epistemological. That is,
it presents itself not as a conception of justice that is true,
but one that can serve as a basis of informed and willing
political agreement between citizens viewed as free and
equal persons. . .. To secure this agreement we try, so far
as we can, to avoid disputed philosophical, as well as dis-
puted moral and religious, questions. We do this, not be-
cause these questions are unimportant or regarded with
indifference, but because we think them too important and
recognize that there is no way to resolve them politically.
Thus, justice as fairness deliberately stays on the surface,
philosophically speaking.®

The motivation for the method of avoidance of philosophical
controversy in the theory of justice is, then, a practical motive,
and not a philosophical one. It is a motive rooted in the history
of Western societies at least since the Reformation. Rawls says,
“Philosophy as the search for truth about an independent meta-
physical and moral order cannot, I believe, provide a workable
and shared basis for a political conception of justice in a demo-
cratic society.”® Rawls’s methodological position, then, is not the
antiphilosophical one, perhaps found in Rorty, which views
philosophical questions as unanswerable or wrongly posed (and
not as merely practically intractable and politically irresolvable).
It is instead to be contrasted with the antiphilosophical view,
because it comprehends no doctrine about philosophy. It is a
thesis of the independence of political philosophy from the rest
of philosophy. Political philosophy, at any rate, is an effort at
finding a basis of agreement and not a search for truth. One
may even say, not without a hint of paradox, that political
philosophy encapsulates a contractarian view of truth.

Another way of framing the distinctively practical character
of justice as fairness is by contrasting it with other liberal theo-
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ries. That Rawls’s is a liberal theory is evident in any manner of
ways, but at the simplest it is liberal in that it is a response to the
liberal problem—the problem of finding fair terms of peaceful
coexistence among persons with different conceptions of the
good. Rawls’s liberalism differs from that of Kant or Mill, for
example, precisely because of its insulation from metaphysical
commitments and comprehensive moral doctrines. Unlike Kant’s
or Mill’s, Rawls’s liberalism does not rest upon (though it aims
to encompass) moral ideals of individuality and autonomy, with
their strong metaphysical presuppositions. The detachment of
justice as fairness from such doctrines and presuppositions is,
once again, motivated by practical considerations rooted in our
history. Political philosophy must take as its point of departure
the brute historical fact of rival moral outlooks and philosophi-
cal viewpoints in our society. This fact disqualifies from serious
consideration any political position, including that adopted in
many liberal theories, that tries to argue away these intractable
differences and which postulates agreement or convergence
where none exists.!?

Rawls’s variant of contractarian method has clear advantages
over others. It seems superior to Gauthier’s version, which (de-
spite its many important achievements in developing the con-
tractarian project) is burdened by a conception of practical rea-
soning as maximization whose rationale is obscure, and which
sets itself the heroic task of giving morality itself a contractarian
reconstruction. Rawls’s position in contractarian method is pref-
erable because it acknowledges explicitly the status of the key
notions of his theory as practical and normative constructions. I
will refer in the last section to the relations between such con-
structions and the empirical or anthropological propositions
that they stand upon or presuppose. At this stage, I wish to
argue only that the method of construction of the key terms in
contract theory appears to have significant advantages over a
method in which they are treated in quasi-naturalistic (but hardly
realistic)!! fashion. Further, Rawls’s method has a real advan-
tage over Gauthier’s inasmuch as its goal is the contractarian
reconstruction, not of morality, but of political justice. It seems
inherently improbable that a contractarian analysis can be given
of the whole of moral life, and the conception of philosophical
inquiry as having a practical character—as consisting in a search
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for agreement—has its clearest application in political, not moral,
philosophy.

The question remains: notwithstanding its advantages over
other contractarian methods, can the purely practical character
of Rawls’s version be sustained? Having distinguished Rawls’s
theory from a general antiphilosophical doctrine, and having
pointed to its advantages over other variants of contractarian-
ism, we may nevertheless suggest at least two ways in which the
purely practical character of his theory may be compromised.
In the first place, despite his intentions, Rawls’s method of
avoidance may itself invoke substantive philosophical doctrines
and, for that reason, prove self-defeating. Consider, in this
connection, his statement of “the requirements of a workable
conception of political justice”: “Such a conception,” he tells us,
“must allow for a diversity of doctrines and the plurality of
conflicting, and indeed incommensurable, conceptions of the
good affirmed by the members of existing democratic societ-
ies.”'? This statement goes beyond a sheer report of the brute
historical fact of intractable evaluative disagreement to affirm
the rational incommensurability of the values expressed in the
various moral outlooks that the democratic societies compre-
hend. It affirms a thesis of value-pluralism akin to that de-
fended by Sir Isaiah Berlin. It is a straightforwardly philosoph-
ical thesis, and the method of avoidance will have a self-defeating
effect if it depends upon (or presupposes) it. Such an assertion
of value-incommensurability appears to involve just the sort of
definite position in moral epistemology that Rawls seeks to cir-
cumvent when he tells us that “in what 1 have called ‘Kantian
constructivism,” we try to avoid the problem of truth and the
controversy between realism and subjectivism about the status
of moral and political values.”"*

Again, Rawls’s conception of the person is a practical and
political, that is to say, a normative conception. He contrasts it,
in his lectures on Kantian constructivism, with a theory of hu-
man nature: “the conception of a well-ordered society. Like any
other ideal, it must be possible for people to honor it sufficiently
closely and hence the feasible ideals of the person are limited by
the capacities of human nature and the requirements of social
life. To this extent such an ideal presupposes a theory of human
nature, and social theory generally, but the task of a moral
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doctrine is to specify an appropriate conception of the person
that general facts about human nature allow.”'* Here the rela-
tion between the conception of the person and the theory of
human nature is one of compatibility. But it has not been shown
that the theory of human nature is itself metaphysically uncom-
mitted. Recent controversy in sociobiology, perhaps,'> suggests
that competition among theories of human nature is not merely
a competition among rival empirical conjectures, but also among
incompatible metaphysical and epistemological views. Insofar,
then, as the conception of the person must be compatible with a
theory of human nature which may itself incorporate substan-
tive metaphysical elements and presuppose positions in other
areas of philosophy, adopting the conception of the person will
entail adopting or endorsing substantive positions in philosoph-
ical inquiry. If this is so, the method of avoidance will fail.

My aim here is not to settle decisively whether the method of
avoidance is ultimately viable. I will in the last section consider
how the Rawlsian method of avoidance compares with other
recent positions in philosophical method. So far, I have tried
only to characterize Rawls’s method justly, and to voice a few
suspicions as to its viability. I have done so as a prelude to the
first main substantive part of my argument, in which I consider
the bearing of Rawls’s later methodological position on the con-
tent of his theory. Throughout I assume the substantial correct-
ness of the historicist or contextualizing move in Rawls’s later
work. I am presupposing, but not arguing for, the view that the
move away from a political philosophy with universalist preten-
sions is a desirable, or at any rate an inevitable move. To this
extent my criticism of Rawls is an immanent one.'® I will in the
last section consider whether a method in political philosophy
that explicitly acknowledges the culture-specificity of its postu-
lates may nonetheless make some universal claims. At this stage
I wish to proceed by asking: How does Rawls’s methodological
shift to a strategy of avoidance affect the political substance of
Jjustice as fairness?

II. PosT-KANTIAN METHODOLOGY AND THE
SUBSTANCE OF JUSTICE

Recall that the methodological shift in Rawls’s later work is a
shift from Kantian universality to Deweyan and perhaps Hege-
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lian historicity. It is a shift to culture-specificity inasmuch as the
subject matter of justice as fairness is a distillation of the civic
cultures and political traditions of Western constitutional de-
mocracies. The theory is contextualized in another sense inas-
much as its application is restricted not only to a given cultural
tradition, but also to a definite moment within it. The moment
in which the theory applies to the Western cultural tradition is
specified by reference to such crucial events as the Reformation,
and the consequent establishment of toleration in religion and
personal morality, and by reference to the emergence of the
institutions of constitutional democracy.!” In general, the theory
is contextualized in its application to Western cultural traditions
by reference to that moment in the history of our culture, since
which we have witnessed the proliferation of incommensurable
value-perspectives and worldviews. Indeed, one may even say
that, abstracted from this moment in the development of our
tradition, the central problem of the theory of justice—the
liberal problem of establishing fair principles of social cooperation
among persons having incompatible and incommensurable con-
ceptions of the good —does not exist.

We can see how this contextualization affects the political
substance of the theory of justice by considering two attributes
of Rawls’s conception of justice—that the principles it yields be
fully determinate, and that they be fixed. As Rawls presents his
project in his book, he demands of the problem of choice in the
original position that it be solved by uniquely determinate prin-
ciples that, once chosen, are fixed forever. Consider his account
of the basic liberties. The theory of the basic liberties was devel-
oped by Rawls partly in response to questions about the deter-
minacy of “the greater liberty” raised in criticism of his book by
H. L. A. Hart.!® Such questions, which I have considered at
length in the context of an assessment of the coherence of
Rawlsian (and other) liberalism,'? focus on the fact that compar-
ative or on-balance judgments about liberty appear to presup-
pose rankings of the worth, value, or importance of the differ-
ent liberties that are being aggregated. These rankings, however,
themselves appear to encompass controversial judgments about
the worthwhileness of different forms of life of precisely the
sort that Rawls—like other “neutralist”2° liberals, such as Ack-
erman and Dworkin—seeks to extrude from the theory of jus-
tice. In other words, for Dworkin, as for other liberals in a
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Kantian neutralist tradition, principles of justice must not dis-
criminate among different conceptions of the good, if they are
to figure as candidates for the solution of the liberal problem.
The difficulty for such neutralist liberalism is considerable, then,
if comparative judgments about liberty—judgments of the sort
needed for the coherence and applicability of a Greatest Equal
Liberty Principle—turn out to hinge upon controversial evalu-
ations of the contribution made by exercise of the various liber-
ties to the promotion of specific conceptions of the good.

The problem has a reverse side. If, in order to avoid depen-
dency on controversial judgments, we eliminate them from as-
sessments of on-balance liberty, we face a problem of determinacy
in a stark form. We will have no way, in many important hard
cases, to make judgments about the greatest liberty. For liberties
are not physical behaviors, and cannot be individuated except
by reference to conventional, and in part normative, standards.
Without controversial standards of the choiceworthiness of dif-
ferent options and lives, we cannot even count liberties, still less
weigh them. Principles like the Greatest Equal Liberty Principle
fail then for the reason that they lack determinate content. They
escape being dependent on controversial judgments about the
good only at the cost of being empty.

It is as a solution to this difficulty that Rawls has developed
the theory of the basic liberties, which aims to circumvent the
necessity for on-balance assessments. I am less concerned at this
point with the adequacy of Rawls’s solution than I am with his
view of the necessary condition of such a solution—that it yield
a uniquely determinate set of basic liberties that, once specified,
is fixed forever. This requirement makes sense, perhaps, in a
theory committed—as A Theory of Justice was—to Kantian uni-
versality in respect of the principles of justice. If the theory of
justice is culture-blind, founded on the requirements of generic
human rationality and moral personality, it is natural to suppose
that the principles of justice will be one and the same for all
human beings.?! When justice is contextualized and restricted
in its application to a particular moment in the development of
a special cultural tradition, the rationale for the requirements
of fixity and determinacy disappears. Take now the require-
ment of fixity. This makes sense within the terms of a Kantian
account of the powers of practical reasoning, in which it is
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supposed that autonomous reasoners can arrive at maxims for
all rational agents. When this Kantian view is abandoned, or
subjected to drastic qualification on Hegelian or Deweyan lines,
there seems no basis for demanding, or expecting, fixity in
regard to the basic liberties. How could a variant of the contrac-
tarian method that has as its subject matter the distilled deliver-
ances of a changeable historical tradition yield principles that,
once arrived at, are timeless? It would seem more natural to
suppose that the set of basic liberties changes as the tradition
that is its basis changes. In other words, it is hard to see how
something as pre-eminently mutable as a political tradition could
support fixity in the list of basic liberties.

I have elsewhere?? argued in criticism of Rawls’s account of
the basic liberties that it hypostatizes elements of the Western
individualist tradition—in particular, elements having to do with
political equality and democratic participation—that are recent
and, arguably, peripheral features of it. I argued that the polit-
ical liberties are to be included in the set of basic liberties if, and
only if, the account of the Western individualist tradition is
confined to the history of the past century, in which the classical
liberal demand for constitutionalism and equal liberty before
the law has been supplemented, and in some measure sup-
planted, by revisionary liberal demands for democratic equal-
ity.? In the same paper, I argued for the inclusion of economic
liberties (that is to say, liberties in the private ownership of the
means of production) in the set of basic liberties. I do not want
here to argue for a substantively different list of basic liberties,
since I will address the question of the place of economic liber-
ties in justice in the next section. My point is instead the meth-
odological one that, given the historicist turn of Rawls’s later
thought, the class of basic liberties will vary at different mo-
ments in the development of the Western political tradition, so
that, as technology develops, social and economic conditions
alter, and the moral and intellectual life of our culture changes,
the contractarian method will yield a variable set of basic liber-
ties. This will be so, even if we accept that within a contract
theory such as Rawls’s the choice of principles in the original
position is bound always to have a certain finality. It will have a
character of finality whenever we enter the original position and
deliberate therein. What is objectionable in Rawls’s method is
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not the finality of its results, but rather his failure to recognize
that different results will emerge from the method as it is applied
at different movements in our historical tradition. Rawls fails,
in short, to justify the move from finality to fixity in the deliver-
ances of the method. There is a contrast here between Rawls’s
requirement of fixity in the basic liberties, for example, and the
less conservative perspective of other contemporary liberal
thinkers, such as Hayek, who argues explicitly that the basic
liberties change as social and economic conditions change, and
are, in fact, never exhaustively denumerable.

Consider, next, Rawls’s other criterion of adequacy for a so-
lution to the problem of choice in contractarian method, that it
yield a highly, if not uniquely determinate set of principles. If
we have reason to think that the method should yield different
results as it applies to different moments in our cultural and
political tradition, why should we suppose that it should at any
time yield a uniquely determinate set of results? There are sev-
eral reasons for supposing otherwise. It could do so, only if
there prevailed in our culture a deep convergence on funda-
mental political ideals, from which a unique set of principles
could be derived. It seems plain that, even if deep consensus on
certain questions in our political tradition exists, it does not
cover all questions that may become vital issues in public contro-
versy. Some questions of this sort may well be rationally unde-
cidable in Rawls’s variant of the contract approach: the issue of
abortion liberty may be one. In short, we have no strong reason
to suppose a deep convergence of moral traditions within our
civic culture on all important questions having to do with the
basic liberties and the distribution of the primary goods.

This first reason for refraining from imposing a test of full
determinacy on the results of the contractarian method is ac-
knowledged by Rawls himself in his recognition®* that Kantian
constructivism differs from other standpoints in moral theory
in that it does not suppose all moral questions to be answerable.
My point is slightly different: Once the subject matter of con-
tractarian choice has been contextualized, we lack reason for
supposing that the political tradition that is its basis will contain
resources sufficient to settle all important questions relevant to
the principles of justice. A second reason is that the requirement
of unique determinacy neglects the real possibility that several
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principles might tie as acceptable solutions to the problem of
contractarian choice. One way of putting this is to say the prin-
ciples of justice may be underdetermined by the contractarian
method once that has been historicized in the fashion of the
later Rawls. Not one set, but several sets of principles, might
present themselves as credible candidates for solutions to the
problem of contractarian choice, and the method would then be
itself neutral between them. Public choice within the range of
credible principles would then proceed by reference to local
circumstances, political bargaining, and practical political rea-
soning.

Given the methodological shift in Rawls’s later work, the Kan-
tian requirements of determinacy and fixity in respect of the
principles of justice are indefensible and indeed unreasonable.
What remains, then, of the contract method? And what might it
still have to say on central questions such as the justice of private
property and market exchange? The contract method may yield
definite results at a particular moment in the development of
our political tradition, despite all that I have argued, inasmuch
as it may serve as a filter for principles, by which some are
decisively rejected. Here 1 would wish to endorse Scanlon’s
judgment,? that the contract method is best framed in terms of
deriving principles no one could reasonably reject, rather than
in the terms of principles all must reasonably accept. The natu-
ral tendency of Rawls’s later work is in the direction of abandon-
ing the agenda of determinacy and fixity for the results of the
method that he inherits from his book. It is to adopt a humbler
role for the contractarian method, in which it has a less radically
constructive leverage on political practice. The contract method
may eliminate certain solutions of problems of liberty and distri-
bution, but it will not plausibly issue in a definite solution for
any of them.

It will be a disappointing upshot of the contract method if it
had little to say on the fundamental questions of economic
justice. As against this possibility, I want to argue the contract
method does yield a definite result in the area of economic
justice in that it endorses the institutions of private property
and market exchange. It does so, however, by disqualifying
their socialist alternatives as credible answers to the problem of
contractarian choice. The institutional framework thereby en-
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dorsed by the contract method will not be specified in all of its
important features. It will be a framework, nevertheless, in
which the central institutions of capitalist economic organization
are clearly present.

III. THE JuSTICE OF PRIVATE PROPERTY AND
MARKET EXCHANGE

We may begin our exploration by noting the dependency of
contractarian method upon the results of social theory. Central
among the results accepted by Rawls?® for the purpose of his
theory is the indispensability of market mechanisms for the
efficient allocation of resources in complex modern economies.
It is important to be clear what is and what is not being asserted
here. It is not claimed that there cannot be economies in which
market institutions play a small role in the allocation of re-
sources. The economies of primitive or traditional cultures, where
technology is static and preferences are slow to change, where a
general medium of exchange is barely developed and prices are
largely governed by convention, may be instanced at once. Again,
even in modern complex economies, there are countless areas
of social life that are not regulated by market mechanisms.
Aside from communes, monasteries, charitable institutions, and
bureaucracies, there is the example of the family or domestic
household, within which market exchange is untypical.2’ Again,
all modern governments are involved in the supply of more or
less public goods, whose special attributes exclude their produc-
tion on the market. Even where it is dominant, market alloca-
tion of resources is never, and perhaps can never be, all-perva-
sive. Nevertheless, it is a well-established result of economic
theory, amply supported by empirical evidence from socialist
command economies, that in the absence of market pricing of
most factors of production we may expect widespread waste,
malinvestment, and discoordination of economic activity.

The logic of the argument for market institutions is, however,
incompletely developed by Rawls, and has implications that un-
dermine his thesis that market allocation and socialist property
institutions may coexist in market socialism. It is worth recalling
that the most intellectually powerful case against central eco-
nomic planning, now widely accepted? both in mainstream
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economics and in Marxist political economy, is that developed
by Mises and Hayek in their controversies with the socialist
economists of the thirties. In its most fundamental aspects,?® the
Mises-Hayek argument against the possibility of rational eco-
nomic calculation under socialism is an epistemological argu-
ment. It maintains that the knowledge that the public authority
needs for successful economic planning simply is not, and can-
not be available to it. In part, this is because much of that
knowledge is local knowledge, knowledge of specific and often
fleeting circumstances, which would be prohibitively costly to
collect and in all likelihood dated once gathered. But more
fundamentally, much of this knowledge is not only local knowl-
edge but tacit knowledge—knowledge embodied in skills and
dispositions, stored in customs and practices and expressed in
use. If, as is likely,®® part at least of this practical knowledge is
inarticulable in theoretical or propositional form, there will be
insuperable difficulties in the way of any central authority col-
lecting or gathering it and using it for planning purposes.

The epistemological case against central economic planning
invokes the fact of the dispersal of knowledge in society, its
largely practical character, and its consequent irretrievability by
central authority. The epistemological case for market institu-
tions is as discovery procedures for recovering and utilizing the
dispersed knowledge scattered throughout society. Without at-
tempting to centralize such dispersed knowledge, market inst-
tutions make it available to society in the medium of price
information, which expresses and coordinates local practical
knowledge of the structure of preferences and relative resource
scarcities. Inasmuch as it allows for general social use of knowl-
edge that would otherwise have remained local and dispersed,
the market process generates information that would not oth-
erwise have existed of the preferences and resources of un-
known persons. The market not only makes best use of dis-
persed knowledge, it also generates new knowledge, of which
economic agents can then make use for their own purposes.
The idea of market institutions as epistemic devices, mecha-
nisms for the generation and transmission of information that
would otherwise be available only locally, or not at all, is the
central theme of the Austrian economists, that until recently
was lost in an Orwellian memory-hole because of its vicissitudes
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in the history of economic ideas.?! It has now been recovered,
partly because of the failings of dominant macroeconomic par-
adigms and partly because of a growing knowledge of the disas-
trous consequences of attempts at central economic planning in
command economies. But, except among Marxists, who remain
the most historically literate among political economists, the
Austrian argument that suppression of market institutions inex-
orably produces calculational chaos remains unfamiliar to main-
stream economists, especially in the United States.

How does the calculation argument (as the Austrian argu-
ment has come to be called) bear upon the prospect for market
socialism of the sort envisaged by Rawls? As the Austrian argu-
ment is stated in Hayek’s decisive papers of the Thirties,* it is
successful against the Lange-Lerner model of socialism in which
a central planning authority simulates market processes by shadow
prices. Its relevance to the very different market socialism of
worker-managed enterprises (which I take to be Rawls’s concep-
tion of it) should be no less clear. In this model, most factors of
production, including labor but excluding capital, are subject to
market pricing. The wage relation is abolished in that all work-
ers are owner-managers of socialist enterprises that compete
with each other for markets, but workers may not alienate their
share in their enterprise, and investment capital is obtained
from a public investment bank. Whereas market socialism on
this model achieves a considerable measure of decentralization
of economic decision-making, it remains authentically socialist
(but thoroughly un-Marxian)?® in virtue of the communal own-
ership and consequent individual inalienability of socialist enter-
prises and because productive capital is obtainable only from
state investment banks. These aspects of market socialism merely
illustrate its constitutive institutional features—that the hiring
of labor by capital and the investment of capital in enterprises
for the profit of others apart from those who work in them are
forbidden. Capitalists and proletarians are, in this model, abol-
ished and replaced by a single class of worker-managers of
enterprises that remain themselves communally owned.

Market socialism on this model (an imperfect variant of which
has been attempted in Yugoslavia)®** has many incidental disad-
vantages. The fusion of job-holding with access to profits from
capital, which is central to the system, makes enterprises reluc-
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tant to take on new worker-cooperators, who tend to dilute the
share of profit from capital available to each existing worker.
Newcomers to the economy, such as immigrants or new gener-
ations, are likely to find it difficult to obtain employment in the
worker-managed sector, and high levels of unemployment are
likely to result. There will be a strong tendency for enterprises
to be risk-averse in their research and development policies and
a resultant low level of technological innovations in the econ-
omy. Ordinary economic assumptions, when applied to the model,
produce a picture of self-managed firms behaving very much
like family partnerships in private-property regimes, tending to
be conservative in admitting newcomers, and to function by
slowly depleting the capital stock of the enterprise. These theo-
retical results are amply confirmed by the Yugoslav experience
and should raise doubts about the desirability of market social-
ism from the perspectives of efficiency and equity.

It is not upon these incidental defects of market socialism that
I wish to focus here. I wish rather to highlight fundamental
problems in the operation of the mechanisms for allocating
capital under market socialist institutions. 1 have noted already
a constitutive feature of market socialism, that (private owner-
ship of productive capital being prohibited) all investment capi-
tal other than that laid aside by existing enterprises will be
allocated by state investment banks. The question arises, then,
How, and by what criteria, is this investment of capital to be
made? It is clear, in the first place, that enterprises can be
established, and for that matter wound up, only by a decision of
a state investment bank. The bank will for this reason have a
decisive effect on the pattern of economic activity in the society.
Its allocative decisions will need to be taken with the utmost
care. The fundamental problems of the system appear to be
two. There is the technical or theoretical problem of deciding
upon a rule, or set of rules, for determining the rate of return
on capital lent by the state bank, and there is the political or
institutional problem of keeping to such rules, if they can be
formulated. The first of these problems is commonly neglected
by those noneconomists and economists reared in a mathemati-
cal idiom of general equilibrium analysis, who suppose there to
be a simple formula somewhere available whereby investment
decisions can be made almost mechanically. I do not think I
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exaggerate when I say that this supposition is entirely delusive.
It neglects the subjective character of economic costs, the con-
ventional and variable forms of accounting systems, and the
purely entrepreneurial aspects of many investment decisions.*®
Though I cannot here show this to be so, I shall take it that the
hope that a state investment bank could avoid arbitrariness in
its decisions by reliance on a fixed rule is vain.

Against my argument, it may be objected that arbitrariness is
not the only alternative to a fixed rule. The state investment
bank could be guided in its decisions by political and normative
principles— principles having to do with the distribution of re-
sources between regions and industries, with cross-generational
Jjustice and so forth. This rejoinder has the merit of acknowledg-
ing that investment policy in a market socialist economy would
in practice be motivated chiefly by political considerations. It
suggests that, even if a fixed rule for investment decisions is not
forthcoming, this need not concern us overmuch, since such a
rule is neither necessary nor appropriate. The institutional
problem with reliance on normative standards for the allocation
of investment capital is, however, a fundamental one. We have
no reason whatever to suppose that a political institution equipped
with massive discretionary powers (which is what a state invest-
ment bank would have to be) would be able to keep to and
implement the normative standards by which its decisions were
supposedly guided. All our knowledge of bureaucracies sug-
gests that the permanent officials of the state bank would be
conservative and risk-averse in the extreme and would shy away
from investment strategies involving substantial speculative risks
even if these were dictated by principles of justice.

Again, the normative principles supposed to guide the deci-
sions of the investment bank would sometimes conflict with each
other, and would often be vague in their practical implications.
Whenever room for discretion existed, we would confidently
expect decisions to be taken by reference to the kind of interests
identified in governmental institutions in the literature of the
Virginia Public Choice School.?® For example, large existing
enterprises with political clout would be favored over small and
struggling ones—and certainly over enterprises projected but
not yet in a position to lobby for capital. In these circumstances,
malinvestments would be unlikely to be eliminated, but instead
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would be concealed by further inputs of capital. The picture
derivable from theoretical considerations of the sort developed
by the Public Choice School is that of a vast auction for public
capital, in which successful bids would be made primarily by
entrenched enterprises having political skills and connections
and (a crucial point) with the ability to control the flow of
information to the central allocative institutions. (Nor is there
any good reason to suppose that institutions providing for the
democratic accountability of the state investment banks would
improve the situation. Given the historical record of the inepti-
tude and corruption of economic policy in democratic regimes,
market socialism might well be rendered less efficient and less
equitable by the adoption of democratic procedures for the
allocation of investment capital.) Market socialist institutions
would not in this central area of the allocation of investment
capital differ materially from command economies, where all
the evidence we have supports and corroborates the theoretical
expectations of the Public Choice School.

Against this last point, it may be objected that market socialist
institutions could be decentralized further than is suggested in
my model of them. In particular, it might be urged, there could
be a plurality of state investment banks, competing with each
other in the supply of capital just as the worker-cooperatives do
in the supply of products. What is to be said of such a proposal?
On the positive side, it is at least possible that such a system of
competing state investment banks would do for the allocation of
capital what the system of shadow pricing is supposed to do in
the Lange-Lerner model for the allocation of resources other
than capital. It would effectively simulate the mechanism for
the elimination of errors in capital-allocation that exists under a
system of private ownership, and to this extent it would repre-
sent a marked improvement on other models of market social-
ism. Against this proposal, on the other hand, there is the claim
(which 1 make against all species of market socialism) that it
occupies an ultimately uninhabitable no man’s land between full
liberal ownership and the socialist command economy. Consider
the system of competing state investment banks. Where would
they acquire their initial lending capital, and how would they be
wound up in the event of insolvency? It seems plain that central
planning of resource allocation has not been avoided but simply
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pushed one stage further back. Like the worker-cooperatives
themselves, the state investment banks will be dependent for
their creation and liquidation on central political authority. It
seems plain that, given the similarities in incentive structure, all
the problems in resource allocation theorized by the Public Choice
School in bureaucratic institutions would persist in a market
socialist system characterized by competing investment banks.

It would be possible to circumvent these problems, perhaps,
by conferring on the several investment banks substantial prop-
erty rights in their initial capital endowment and then allowing
them to invest it at will, at their own risk, in the various worker-
cooperatives. To do this, however, would be to abandon nor-
mative criteria for investment and allow investment decisions to
be made (as under capitalist institutions) by criteria of expected
profitability. Allowing for market allocation of capital in this
way amounts to a reinvention of one of the central institutions
of capitalist economic systems. It is hard to see how such a move
could avoid bringing about an unravelling of the market social-
ist system itself. Once the incentive structure of the state banks
is altered so as to be oriented toward maximum profits, Public
Choice theory will predict (other things being equal) that profit-
seeking lenders would attempt to uncover sources of profit in
areas of the economy as yet subject to regulation and would act
in many instances as agents of deregulation. Whatever the out-
come of such developments, they introduce a profound instabil-
ity into market socialism as a system and generate deep doubts
as to its long-term viability.3”

The theoretical basis of the Public Choice School is in the
proposition that human action in the political dimension is guided
by much the same interests and motivations that govern eco-
nomic behavior. This assumption of constancy of motivation
will be fiercely contested by normative theorists, despite the fact
that it is amply confirmed by political experience. I will not
attempt to defend it here, but will account it part of that social
theory that the covenanters in Rawls’s original position are al-
lowed to know. Once this has been done, and the results of the
“calculation debate” are similarly included within the knowledge
of the covenanters, it is clear that contractarian method cannot
be neutral, or silent, in regard to the choice of an economic
system. For the upshot of the Austrian calculation debate, rein-
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forced by considerations from the Virginia Public Choice School,
is that calculational chaos—waste, malinvestment, and discoor-
dination in the economy—can be avoided, or at any rate mini-
mized, only if decision-making is decentralized to the level of
the individual through the institution of private or several prop-
erty. Then, and only then, in a regime in which individuals have
the legal power to alienate their resources from any collective
body to which they have been provisionally entrusted, can the
local knowledge that is dispersed throughout society be put to
use to secure a reasonable degree?® of economic coordination.
The policy upshot of the calculation argument, insofar as the
institutional design of the economic system is concerned, is thus
full liberal ownership of the means of production. It is not,
indeed, that malinvestment, or waste, will not occur under a
regime of full liberal ownership, since the imperfect coordina-
tion of economic life is an inevitable consequence of limitations
in human knowledge, but rather that a decentralized system will
promote coordination, and eliminate errors in decision-making,
better than a centralized system could. This last point is rein-
forced by the insights of the Public Choice School into the
incentive structure of governmental institutions and the conse-
quent lack of any error-elimination mechanism for mistaken
allocations of resources. Knowing these results of social and
economic theory, the deliberators in the original positions will
opt for a regime of private property in the means of production
and market allocation of all factors, including capital. They will
do so because such a regime will make best use of available
resources and is likely to yield greatest prosperity. Indeed,
Rawls’s covenanters will be compelled to adopt a private prop-
erty regime if, as is suggested by my argument, the Difference
Principle minimum achievable under capitalist institutions is
higher than that achievable under market socialism.

My argument has been that the Austrian account of the epis-
temic role of market pricing, in conjunction with Virginian
insights into the mechanisms of government failure, constrain
the operations of the contract method to the point of yielding
an endorsement of a private property regime. My argument to
this conclusion might be accepted, and it could nevertheless be
denied that a private property regime emerges from contractar-
ian choice as a matter of justice. After all, it might be objected, the
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principal burden of my argument has been only that opting for
private property in the means of production is collectively pru-
dent: I have said nothing, or little, to show that opting for
socialist institutions is unjust. To this extent, I have not defeated
Rawls’s thesis of the neutrality of the theory of justice in respect
of the choice of economic systems. So far as my argument has
gone, a different reading of the results of social and economic
theory could support an endorsement of socialist institutions.
The argument for the non-neutrality of the contract method in
respect of economic systems, if there is one, must then appeal
to considerations other than those I have invoked so far.

IV. THE JUSTICE OF PRIVATE PROPERTY AND MARKET
ExXcHANGE: A CONTRACTARIAN DERIVATION

The conception of the person deployed in the later version of
Rawls’s contractarian project is a political construction. It is not
supposed to be the best conception of human nature, or even
an empirical generalization of persons as we find them, but
instead a device intended to model the circumstance of persons
as political actors in the historical context with which Rawls is
concerned. This context is one in which society contains diverse
and perhaps incommensurable value-perspectives and world-
views. For this reason neither the theory of justice as a whole,
nor the particular conception of the person that it encapsulates,
expresses any comprehensive moral doctrine. But this much is
only half the story. For, whereas our culture encompasses in-
commensurable outlooks and practices, it also exhibits overlap-
ping consensus—a tacit convergence on basic values having to do
with the moral claims and powers of individuals. This consen-
sus, though it incorporates no specific conception of the good,
informs the contract method so as to prevent its upshot being
simply a Hobbesian modus vivendi.*® Rawls’s conception is deep
and subtle. Undergirding our experience of moral diversity and
conflict, our culture contains a subterranean layer of conver-
gence on how persons are to be conceived as moral beings.
This conception is a remarkable achievement. It aims to cap-
ture, and in considerable measure does so, the modern Western
experience of moral conflict among individuals who share an
underlying conception of themselves. Rawls’s representation of
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our experience seems to me to be sound in many of its most
fundamental aspects. It acknowledges that we are, none of us,
radically situated subjects—this is to say, moral agents whose
identity is constituted by membership of a single moral commu-
nity. It is true of most of us that we belong to a complex
diversity of moral communities, so that our sense of our identi-
ties is itself complex and even multiple, a microcosm of the
conflicting traditions in the wider culture to which we belong.
Rawls’s conception is faithful to our moral life in its individualism
—in its frank recognition and acceptance of the experience of
individuality as a central and constitutive element in our cul-
ture. Because of its fidelity to the protracted historical experi-
ence that gave rise to our contemporary sense of self, Rawls’s
conception is resistant to the criticisms of it developed forcefully
by Michael Sandel.*® Because of its insight into the strength and
depth of the experience of individuality, Rawls’s conception
refutes absurd claims about the demolition of modern moral
life by triumphant individualism.*! It captures the common ex-
perience that our society does harbor value-perspectives and
views of the world that are incommensurable and, despite this,
that we do appear to be animated by a shared sense of ourselves
as individuals.

It is in the delicate balance between moral divergence and
shared values that the chief difficulty of Rawls’s conception lies.
It is far from clear that an investigation of our cultural tradition
in 1ts contemporary manifestations would yield much in the way
of a shared conception of self. It seems highly questionable to
suppose that any overlapping consensus can be discerned in the
welter of forms of life among which we move. Our culwure
contains born-again Christians as well as many for whom reli-
gious belief is barely intelligible, those who cleave to science and
some who hold to magic. Indeed, it is not at all uncommon to
find conflicting commitments of this sort in a single person,
spread out over a lifetime. It is unclear that there is any com-
mon denominator among the rich variety of worldviews our
culture contains. For this reason, I cannot see that overlapping
consensus has any definite content—unless it be only the mini-
mal sense of self, or individuality, that is preserved across con-
flicting commitments and forms of life. Certainly, the moral
content of the overlapping consensus will be minimal—and
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there is no reason to suppose that it will be liberal. This is to say
that, precisely in virtue of a constitutive feature of the cultural
tradition that Rawls is theorizing, he is disqualified from erect-
ing on the basis of a supposed overlapping consensus any liberal
civic ideal. Our culture contains forms of life that embody lib-
eral self-conceptions of persons as free and equal agents, and
forms of life that do not. Because even nonliberal forms of life
are in our culture voluntarily assumed commitments from which
exit is possible and commonplace, we cannot avoid trying to
construct a conception of the person from which attributes de-
rived from any specific form of life are excluded. This prevents
us from giving the conception of the person the liberal content
that it has in Rawls, and which it needs if it is to support his
liberal political ideal.

How, then, is the conception of the person to be constructed?
We are faced with the necessity of constructing a political con-
ception of the person in a form appropriate to the circum-
stances of a culture where members share centrally the experi-
ence of conflict and coexistence among incommensurable values
and forms of life. I suggest that the appropriate conception of
the person for our historical circumstance is closer to that which
Hobbes presented at a time of profound religious conflict. In
Hobbes’s model the person is equipped with desires and goals
and with the disposition to prevail over others in contexts of
material and moral scarcity. He is not a creature altogether
devoid of moral attributes, since he has the capacity to make
and keep promises, but he is not defined by any ideal. In Hobbes’s
own account, the person’s ruling motives are those of prudence.
We need not follow Hobbes slavishly in this, since much recent
work (above all that of Parfit) has succeeded in calling in ques-
tion the claim of reason on prudence. Let us say, instead, that
we think of the person as being autonomous—as having beliefs
and desires, goals and projects. This person, possessing this
autonomy of Humean rather than Kantian kind, will have rea-
son to be prudent, if and only if prudence is dictated by his
goals. Nor need we, in adopting this modified version of Hob-
bes’s conception of the person, accept his account of human
psychology, which can be improved upon.*2

If we want a formula for the conception of the person, we
may turn from Hobbes to Spinoza, and equip our construction
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with the attribute of conatus—the disposition to assert power
and freedom in the world.** If we do this in Rawlian spirit,
however, we will not suppose that we are capturing a metaphys-
ical truth about persons. We will understand ourselves, instead,
to be grasping our own condition.

I make no pretence at fleshing out in any persuasive detail
the conception of the person that I believe should be adopted
as an alternative to Rawls’s. My aim is to mark a number of
features that any such conception must possess if it is to be
adequate as a political construction adapted to the circum-
stances of pluralism in forms of life that is our common experi-
ence. If the conception of the person we adopt has the Hobbes-
ian (and Spinozistic) features I have indicated, we can discern
three characteristics that will have direct bearing on our prob-
lem of the justice of private property and markets. The concep-
tion of the person will, in the first instance, be individualistic. It
must be so, not because of any metaphysical doctrine about
personhood, nor in virtue of any moral doctrine of the value of
individuality, but because we need political principles that
abstract from particular attachments to specific moral com-
munities. We need these principles because our historical cir-
cumstance is not one of moral communities with fixed and
impermeable boundaries, but one of constant migration across
communal boundaries. It is because we seek to mirror this his-
torical reality that, in contractarian spirit, we deny to the hypo-
thetical person knowledge of the moral community to which he
belongs. We conceive the person as an unsituated or unencum-
bered individual, defined not by communal attachments but by
autonomous choices.

Proceeding in this contractarian spirit, we can see that this
conception of the person embodies a form of minimal egalitari-
anism. Since they are denied knowledge of their place in specific
moral communities, persons cannot apply particular concep-
tions of the good so as to rank different forms of life. From the
perspective of contractarian choice, all forms of life are equally
worth living. The hypothetical persons in the circumstance of
contractarian choice will themselves have equal worth in the
absence of any criteria that could establish otherwise. The con-
struction of the person in the original position, as of the original
position as a whole, then embodies a neutralism in respect of the
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claims of particular moral communities and their associated
conceptions of the good. The principles of justice that emerge
from the contract will have to be neutral in respect of the op-
posed forms of life that the society contains.** That is the ratio-
nale for denying the contractors knowledge of them.

How do these characteristics of individualism, equality, and
neutrality bear on the justice of private property and market
exchange? Let us take neutrality first. In its application to the
choice of economic systems, this requires that no ideal of pro-
ductive enterprise be favored over any other. Our society con-
tains many such ideals, after all: the socialist ideal of cooperative
productive activity directed to the direct satisfaction of human
needs, religious ideals in which secular are subordinated to
spiritual concerns, ideals of self-realization through individual
entrepreneurship and productivity*® and so on. Certainly no
consensus exists. Any economic system that imposes on all a
productive ideal that not all share must be condemned as unjust
from the standpoint of contractarian method. Within a private-
property regime, but not within a socialist, individuals may join
workers’ cooperatives or communes: they may achieve a partial
or (as with the Amish) a near-total withdrawal from the sur-
rounding capitalist economy.

The argument in favor of a private-property regime from the
principle of neutrality is, in virtue of this permanent possibility
of withdrawal from capitalist institutions, perhaps not best char-
acterized as an argument for capitalism. For the virtue of a
private-property system is that it, unlike any socialist regime,
permits a diversity of productive enterprises. Recall that even
under market socialist institutions at least one form of produc-
tive enterprise—that involving wage labor—is prohibited:
workers are denied the legal power to alienate their shares in
the cooperatives and to set up enterprises of their own, even if
these embody an ideal of productive association that they prize.
In a private-property regime, by contrast, no one may elect to
live within capitalist institutions. What Robert Nozick says of his
own meta-utopian framework is true of every system of private
property: “In this . . . system it could turn out that though they
are permitted, there are no actually functioning ‘capitalist’ insti-
tutions; or that some communities have them and others don’t
or some communities have some of them, or what you will,” 46
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It is in virtue of its capacity to permit many different forms of
enterprise that the private-property regime is endorsed by the
principle of neutrality and a socialist economic system con-
demned as unjust. It is worth nothing here in parenthesis that
the principle of neutrality, whereas it favors a private property
system, does not enjoin a minimum state (contra Nozick) or pre-
suppose a Lockean theory of property rights.

The same conclusions may be reached by way of the egalitar-
ian component in the construction of the person. Any particular
ideal of productive association could be enforced on others who
do not share it, only if the latter are denied moral equality with
the advocates of the favored ideal. If the contractors have equal
moral standing, any ideal of productive association is as good as
any other from the standpoint of justice. The economic system
that is favored, then, from the standpoint of equality in the
original position, is that which permits individuals to use their
resources to express their own ideal, whatever this may be. It is
evident that, because of the constitutive features of a private-
property system—its decentralization of decision-making and
the ability individuals have to deploy their resources without
recourse to any procedure of collective choice—that that sys-
tem, and that alone, allows for such self-expression. A regime
of private property, because it alone allows for diversity of
productive ideals, is dictated by the principle of moral equality
that the original position embodies in its Hobbesian (as, in a
different form, in its Kantian and Rawlsian) constructions.

The three characteristics of the person in the original position
I have identified are not altogether distinct and independent of
one another. Consider neutrality and equality. It seems plain
that the former is an implication of the latter, and not an inde-
pendent principle. It is important that this be so, since otherwise
a principle of neutrality might make unacceptable demands on
the economic system. If neutrality were a primordial principle,
it might demand nondiscrimination among ideals of productive
enterprise, where this might be interpreted as meaning that
each and every ideal has as good a chance of being realized as
any other. That such a principle of neutrality as nondiscrimina-
tion among productive ideals is impossible of realization is too
obvious to require explication. By contrast, the neutrality that is
demanded by moral equality requires only that the legal and
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institutional framework of society does not favor any one ideal
over any other: It is a neutrality of intent, not of outcome. This
has the important consequence that neutrality cannot be a fun-
damental principle in liberalism, even in its Rawlsian variety.*’
Further, in envisaging a single-status domain of persons, the
individualist and the minimalist-egalitarian components of the
Hobbesian contractarian construction are also clearly interde-
pendent.

The advantage from the standpoint of justice of private prop-
erty over socialist institutions is that it permits individuals to opt
out of market exchange relations if their productive ideal so
dictates. A question arises as to the endowments individuals
posseses with which they may so contract out of market ex-
change. Here two points are crucially relevant. First, because
the person is in the Hobbesian construction conceived as auton-
omous and devoid of communal attachments, no policy of pure
redistribution can emerge. But, second, because the Hobbesian
construction does not contain proprietary rights, nothing is ex-
empt from redistribution. From the standpoint of Hobbism, all
assets pass from civil society back into a circumstance of no-
ownership (not collective ownership)*® when initial endowments
are to be allocated. Because of its egalitarian element, again, it
is improbable that the Hobbesian contract could yield an out-
come in which some have no assets at all. Rather, it is reasonable
to suppose that the Hobbesian contract would assign to each an
initial capital endowment to dispose of.

My aim here is not to try to theorize the structure and out-
come of an Hobbesian contract. I have described the persons in
contractarian deliberation as autonomous agents, with desires
and goals, but I have not aimed to determine whether the
principles of practical reasoning they are equipped with are
those of maximizing homo economicus or other, less stringent and
more realistic principles. I have not attempted to judge whether
the veil of ignorance that conceals from the contractors knowl-
edge of themselves is to be designed in the strong form that
Rawls stipulates. (For what it is worth, I believe the natural
implication of the Hobbesian variant of the contract project to
be that convenantors are denied knowledge of the final position
they occupy in society, but not of their abilities, tastes, moral
conceptions, and so forth.)* Nor have I explored the difficult
question of the “baseline” of the contract. It seems to me that
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James Buchanan’s variant of Hobbesian contractarianism, in
which the method aims to specify Pareto-optimal departures
from a baseline specified by the status quo distribution of hold-
ings,>® forms a neglected strand in political philosophy that is
well worth developing. Buchanan’s approach avoids the difficul-
ties which abound in Gauthier’s attempt to stipulate Lockean
bargaining constraints so as to guarantee a Smithian system of
natural liberty and it expresses the important insight that, con-
trary to common intuition, redistribution need not be a zero-
sum game. But Buchanan’s proposal regarding the baseline and
criteria for Hobbesian redistribution is plainly not the only one
worth exploring. The contract method consists in identifying
the principles for distribution, filtering out some of those prin-
ciples and leaving the choice among the remainder to practical
political deliberation. It seems clear that, on this view of contrac-
tarian method, the distributive principle adopted might vary
from Buchanan’s Paretian liberalism through principles speci-
fying an equal level of initial holdings, and so forth. My own
judgment favors the former option, but I do not claim that it
can be derived as a demonstrative result of the application of
contractarian method. At the same time, I would wish to claim
that any fully worked out version of the Hobbesian contract will
filter out some principles, among which the Rawlsian maximin
principle may be singled out.”!

My argument is that, whatever principle is adopted, Hobbes-
ian contractarianism will regard property rights as conventional
and the allocation of initial holdings as a fundamental dictate of
justice. In its applications to economic life, 1 claim, justice de-
mands the assignment of rights to holdings in private property.
Further, I see no reason for supposing that this demand does
not exhaust the content of economic justice. Indeed, once hold-
ings are assigned as justice dictates, it is unjust to attempt to
maintain any pattern in the distribution of income, or to thwart
freedom of exchange. For the same reason, it is an injustice
once holdings are assigned to impose upon their holders any
ideal of productive enterprise. Justice is satisfied by the alloca-
tion of initial endowments, and is violated when persons are
dented freedom to exchange their endowments or to withdraw
from market exchange in the service of an ideal of productive
association that they prize.

How does this Hobbesian theory of contractarian justice dif-



44 JOHN GRAY

fer from Rawls’s? It shares with Rawls’s account elements of a
liberal political morality—its individualism, neutralism, and moral
egalitarianism. Again like Rawls’s theory, but especially the later
Rawls’s, it is a variant of contractarian method that is explicitly
contextualized and historically situated in its application. In this
it differs from most varieties of liberalism, including almost all
forms of classical liberalism. The Hobbesian theory of justice
differs also from liberal theories of all sorts in a respect I have
not so far discussed—namely, it contains nothing that guaran-
tees the priority of liberty over other goods. This is not just the
thesis that no determinate list of basic liberties may be expected
to emerge from the contract. It is the more radical point that
the basis liberties themselves will not in the Hobbesian account
be immune from trade-off with other values such as peace and
security. It is in this fact that, even when it issues (as it does in
Buchanan’s work) in endorsement of constitutional limited gov-
ernment, the Hobbesian contract differs most profoundly from
liberalism, classical as well as revisionary, in denying to liberty
an absolute priority among political goods and interests. This is
a result that flows inexorably from the chief alteration that the
Hobbesian view makes in Rawls’s theory—its modification of
his conception of the person so as to empty it of any distinctively
liberal ideal. The motive for this evacuation of the person’s
liberal moral content is, in its turn, that very incommensurabil-
ity in value-perspectives that generates the liberal problem. If
this reasoning is sound, it has the consequence that, once the
liberal problem is framed in this fashion, it becomes insoluble in
liberal terms.

CONCLUDING OBSERVATIONS ON CONTRACTARIAN THEORY
AND PHILOSOPHICAL METHOD

In Rawls’s later work, reflective equilibrium expresses intima-
tions of our political tradition. This political tradition—the tra-
dition of the Western constitutional democracies—emerged from
the Wars of Religion and the subsequent establishment of reli-
gious toleration. In the modern world, our political tradition
harbors deep conflicts that mirror the diversity of incommen-
surable values that our culture displays. Rawls’s project is to
diminish the incoherence of our political tradition and, by so
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doing, to solve the liberal problem by specifying principles of
political justice that permit fair coexistence of the rival forms
of life that our culture contains. He aims to uncover a conver-
gence that undergirds the conflicts—between libertarians and
egalitarians, for example—that our political culture exhibits.
He seeks to achieve this by a strategy of avoidance that extends
the principle of toleration to philosophy itself. The substance of
the contract method is given, not by metaphysical commitments,
or by comprehensive moral doctrines, but by an overlapping
consensus that undergirds our culture. The result of the appli-
cation of the method to this consensus is the various principles
that are the prescriptive content of the theory of justice.

In accord with the strategy of avoiding fundamental contro-
versies, Rawls holds the prmaples of justice are neutral on
questions of economic organization. They are neutral between
private property and collective ownershlp I have criticized his
argument, firstly, by argumg against Rawls’s attempted divorce
of private-property institutions from market allocation of re-
sources. The same criterion of efficiency that dictates market
pricing of other factors of production dictates market allocation
of capital—but this entails private ownership. My second argu-
ment against Rawls’s thesis is the fundamental one. It is that,
because it entails imposing a productive ideal choice of collective
ownership is precluded by justice. My argument is contractar-
ian, having important elements in common with Rawls’s and
differing principally in its construction of the person who is the
subject of contractarian choice. Even where it differs from Rawls,
my argument thus has the form of an immanent criticism, since
it contends that the very circumstance of value-pluralism that
frames Rawls’s problem disqualifies him from giving to the con-
ception of the person a specific normative content, that of a
liberal political ideal. When, as in our own case, a culture con-
tains both liberal and nonliberal forms of life, we lack an over-
lapping consensus that might sustain such an ideal. For this
reason, I have submitted that the person is better conceived in
Hobbesian and Spinozistic fashion as being motivated by auton-
omous choices and lacking in communal attachments or social
ideals. Such a construction preserves some elements of liberal
political morality, but not all. It endorses what Oakeshott has
illuminatingly called civil association,®® but it does not always or
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necessarily support liberal ideals of the priority of liberty. The
modified version of the contract method that I have defended
sponsors a juridical and political order that embodies no ideal
of the person and so no ideal of productive enterprise. Such an
order is best conceived as promoting no enterprise of any sort,
but instead as simply securing the conditions in which persons
may, however they conceive themselves, engage in their several
and different projects.

The contractarian method that I have developed differs from
Rawls’s, then, in giving a definite answer to a question on which
he aspires to be neutral or silent. Nevertheless, it differs most
radically from Rawls’s in that it does not issue in definite prop-
ositions about liberty and distribution. It is an indeterminate con-
tractarianism that leaves the choice of such principles largely to
political practice. It filters out some principles as being ineligible
because incongruent with the central elements of the contract
—the conception of the person and the circumstance of uncer-
tainty about his position in society—and it has something of
substance to say about the procedures whereby principles to do
with liberty and distribution may be chosen. A full version of
the Hobbesian theory—which I have certainly not tried to give
here—would address and answer questions about the circum-
stance of contractarian deliberation and it would thereby con-
strain the choice of principles; but it would not identify them.
The choice of such principles would be a matter of political life
itself, for bargaining, compromise, and ordinary political rea-
soning. Indeterminate contractarianism acknowledges that po-
litical life is always radically underdetermined by theory, and it
abandons the idea that the adoption of political principles can
ever be solely or primarily a matter of rational choice. It thereby
abandons the central modern project, which is to confer a priv-
ileged status on liberalism.

Whereas it has been derived by means of an immanent criti-
cism of Rawls’s later work, the sort of Hobbesian contractarian-
ism I have sketched exhibits many points of sharp contrast with
the contract approach sponsored by Rawls. It does not seek to
privilege liberty over other political goods, and it does not aim
to issue in any specific principle of economic justice. Again,
whereas it yields a definite result on the justice of economic
systems, it is silent on the merits of constitutional democracy.
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The Hobbesian contract sketched here, unlike Rawls’s Kantian
variant and, for that matter, Gauthier’s Hobbesian-Smithian
variant, is not necessarily a liberal political doctrine, though it
may in some circumstances have applications that are recogniz-
ably liberal. This divergence in political substance between Rawls’s
contract approach and the Hobbesian approach supports a deeper
methodological difference and identifies a point at which im-
manent criticism is followed by external critique. For, by con-
trast with the method practiced by Rawls and Gauthier, the
Hobbesian approach does not seek (by a restrictive design of
the original position or stipulations on bargaining rights) to
derive specific principles by an application of the method. Rather,
the method itself is applied to the salient contexts, and its results
accepted as having a claim on reason. In the form in which it is
here advanced, the contract method can represent itself as a
genuine discovery procedure in political philosophy.

In the Hobbesian vision, then, the relations between method
and results that hold in the theories of Rawls and Gauthier are
virtually reversed. This reveals another point of divergence be-
tween Rawls’s thinking and that which I defend here. In Rawls’s
work, the theory of justice depends above all on the conception
of the person, which is a practical construction, and not part of
any empirical theory in anthropology or psychology. For the
purposes of my project of immanent criticism, I have not dis-
sented from this treatment of the idea of the person, nor to the
contextualization of the rest of the theory of justice. 1 have
claimed that my project of immanent criticism shows a Hobbes-
ian conception of the person to be a more appropriate construc-
tion than Rawls’s for the purposes of contractarian theory. At
this stage, however, it is worth remarking that another strategy
of argument is open to development that yields results closely
akin to those emerging from the immanent criticism, but having
radically divergent implications for philosophical method. This
1s the strategy, powerfully defended by Kavka in his recent
study of Hobbesian moral and political theory,>® in which the
central propositions of Hobbesian theory are taken as being
substantially true. In this theory we have a rich account of
human nature and the human circumstance that, because it is
represented as being universally true, may be applied to any
number of historical milieus and cultural traditions. The results
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of the theory will be variable, and in most cases only partly
determinate, across the various cultures and historical contexts
in which it is applied. The conception of persons as autonomous
agents, with desires and goals that they pursue in contexts of
material and moral scarcity, which in the immanent criticisms of
Rawls’s account was treated as a practical construction, will here
be treated as a central element in an explanatory theory of
human nature having universal scope. In its applications, how-
ever, it will rarely yield universal principles, since the content of
the principles yielded by applications of the method will depend
on the relevant milieus and circumstances, with their distinctive
self-conceptions. In our case, in which there is diversity of in-
commensurable self-conceptions, the Hobbesian account of hu-
man nature may perhaps be applied most directly in a contract
model in which the covenanters are allowed knowledge of their
self-conceptions, but not of their positions in society. My claim
is that, if we apply the Hobbesian apparatus to our circumstance
in this direct fashion, we arrive at the result obtained from an
immanent criticism of Rawls’s theory—namely, an endorsement
of the institutions of private property and market exchange.

The conception of political philosophy that emerges from
these last considerations differs from Rawls’s in several ways.
Inasmuch as the Hobbesian account of human nature will enter
into the contract apparatus at the level of the original position,
the Hobbesian contractarian method as defended here will be
far less radically contextualized than Rawls’s. Insofar as its re-
sults are also much less determinate in most areas, it will also
have far less constructive leverage on political practice than
Rawls’s method is intended to achieve. The Hobbesian ap-
proach will filter out some principles for the assignment of
holdings and the allocation of liberties, and in the case of the
choice of economic systems it will have a definite result. Other-
wise, political philosophy in the contractarian idiom returns us
to political practice, where the decisive choices are to be made.
Because the Hobbesian approach generates a vital perspective
on our current political life, it does not leave everything as it is,
but nor does it pretend to be able to govern practice.

In generating a critical perspective on our current doings, the
Hobbesian strategy distinguishes itself from the theory of philo-
sophical method intimated in the writings of Wittgenstein and
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Oakeshott. To be sure, political philosophy in the Oakeshottean
and Wittgensteinian idioms will not always be conservative in its
effect, since in illuminating neglected aspects of our practices, it
may open up possibilities—ways of thinking and valuing— that
are genuinely novel. Again, in showing up as elements of local
practice postulates, such as those of liberalism, which have claimed
for themselves a spurious universality, philosophy as Wittgen-
stein and Oakeshott conceive of it cannot avoid altering that
practice. Even in their account of it, philosophical inquiry can-
not be insulated from practical life.>* Nor can it have the con-
structive leverage on practice that it seeks in Rawls’s conception
of it.

By contrast with both of these ways of thinking, the Hobbes-
ian perspective intimates a position of philosophical method in
which political philosophy may be genuinely critical and indeed
subversive of practice. It achieves this critical, but not construc-
tive, leverage on practice inasmuch as Hobbesian theory itself
confutes or deflates central elements in our political tradition.
In undermining the idea of a natural right to property, for
example, Hobbesian theory opens up a space of criticism of
existing holdings, so to speak, it delegitimates current distribu-
tions. Again by dissolving the idea that there might be a fixed
set of basic liberties, immune to revision or trade-off, Hobbesian
theory compels adoption of a critical perspective on current
conceptions of liberty. The effect of philosophical inquiry on
this Hobbesian conception of it is likely to be far from conserva-
tive, since it may set in motion a course of change—if not in
practical life, then at least in our theorizing of it—whose out-
come cannot be foretold. When this happens, however, it hap-
pens as an unpredictable by-product of philosophical inquiry,
and not as its goal.

In the Hobbesian contractarian standpoint I have tried to
open up by way of an immanent criticism of Rawls’s later thought,
political philosophy lacks the constructive leverage on political
practice that it seeks in Rawls’s work. It does not merely illumi-
nate practice, since is suggests a critical perspective on the his-
toric distribution of liberties and capital holdings. Yet, because
of the indeterminancy of its results when applied to any specific
circumstance, the Hobbesian project in contractarian philoso-
phy may be thought to be wanting. Except perhaps insofar as
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certain principles of distribution are disqualified by the filter
mechanisms of the contract device, the Hobbesian approach
may appear to be empty of prescriptive content. This thought
may be amplified to frame a criticism of contractarian method
in all its variants. Where the contract method envisages a hypo-
thetical circumstance of deliberation and agreement, as it does
in Rawls and Gauthier, it is unclear how its results (whatever
their degree of determinacy) can have a bearing on practice.
More specifically, it is unclear how conclusions in ideal theory
about what it would be rational for imaginary agents in a hypo-
thetical circumstance to adopt as principles of social cooperation
can tell us about the reasons for action agents have in the
nonideal world in which we have to live. In its most radical and
general form, this criticism of contract method submits that
hypothetical contract theories do not, and cannot, bridge the
“is-ought” gap.®® Nor does recourse to a variant of contractari-
anism that postulates an actual, if tacit, agreement as the source
of reasons for action go any distance to answering the criticism.
In that model (as developed by Harman,*® among others) the
tacit agreement is postulated as an element in an a priori de-
scriptive moral sociology, conceived in empirical terms that have
no action-guiding force. On both the hypothetical-consent and
the actual-agreement models, then, it seems that the contract
method in all of its varieties is destitute of prescriptive content.
How powerful is this fundamental criticism of contractarian
methodology in political philosophy?

The criticism is a powerful one that stands in need of a
contractarian response, if only because nothing in it turns on
taking literally the metaphor of contract itself. In its hypotheti-
cal-consent version, contract theory is a species of rational choice
theory, which in the Hobbesian perspective 1 have elaborated
aims to achieve partial determinacy in its solutions of problems
of choice. Even when the heuristic fiction of bargaining and
agreement in a hypothetical initial position is dropped, the crit-
icism still stands that the results of rational choice theory in an
ideal circumstance have no clear implications for agents in the
real world. Above all, such results fail utterly to establish the
rationality of compliance in the real world with constraints on
conduct whose rationality has been demonstrated in ideal the-
ory. I see no way of answering this criticism, with all of its fatal
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consequences for the prospects of Gauthier’s (if not Rawls’s)
project.

If the argument I have outlined is sound, then Hobbesian
theory (as a species of state-of-nature, hypothetical-contract ideal
theory) has no definite prescriptive content for action in the real
world. It cannot enjoin action on real-world agents, still less
motivate them to act in specific ways. It nevertheless has impli-
cations of a normative kind. Insofar as it can show that some
principles and institutions definitely would not be chosen in a
hypothetical state of nature, Hobbesian theory condemns as
unjust such institutions in the real world. If, as is plausibly the
case, Hobbesian theory can show that the institutions of slavery,
absolutism,%” or of a socialist command economy could not be
chosen by rational contractors in a state of nature, then these
institutions are morally delegitimated in the real world. Ceteris
paribus, their abolition is then licensed as permissible in terms
of justice (though perhaps not mandated) by Hobbesian theory.
In its ideal-theoretical component, then, the Hobbesian ap-
proach has normative fallout even if it is not straightforwardly
prescriptive in its content.

What of the contribution made to real-world political deliber-
ation by the Hobbesian approach? That it cannot be directly
prescriptive follows from our argument to the indeterminacy of
its results. Contractarian method may nevertheless inform polit-
ical deliberation in the real world by way of the insights it
contains into distribution and constitutional changes which ben-
efit all, or nearly all. It does so, most particularly, in the mode
in which it has been developed in Buchanan’s work, in which a
thin veil of ignorance is combined with a status-quo baseline.’®
For Buchanan, we approach the problems of political practice
equipped with the normative conceptions of Hobbesian state-
of-nature theory, and we seek to raise ourselves from our cur-
rent distributional conflicts by forging a new constitutional con-
tract. Contractarian theory does not aim to set the terms of such
a contract, which (aside from those which are filtered out by the
normative elements in Hobbesian theory) must be forged in
practice. Nor, again, does contractarian theory suppose that the
negotiation of a new social contract is always possible. It recog-
nizes the reality of the political state of nature in which recurrent
prisoner’s dilemmas throw up overwhelming disincentives to
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cooperation. Recurrent prisoner’s dilemmas are found in many
contemporary totalitarian states, and help to explain the mas-
sive stability of such states. It recognizes, in other words, that
there are in the real world political dilemmas for which no
rational solutions can be found. Where social cooperation for
mutual benefit is feasible, however, contract theory may inform
and illuminate our efforts to find and hold to principles that
enhance the benefits and prolong the life span of cooperative
solutions to social conflicts. Whereas it is rarely, if ever, directly
prescriptive in its content, contractarian theory may possess an
indirect normativity in which it contributes to our practical strug-
gles as it refines our understanding of the world in which we
find ourselves. Its telos may, in the end, be explanatory rather
than practical in character, but in assisting us to understand
practical life it cannot help changing it.

The methodological shift in the thought of the later Rawls is
from the hallucinatory perspective of Kantian universality to a
conception of philosophy as the definition of the conditions of
social cooperation. This is a welcome change. It brings with it
recognition that the central elements of thought and practice in
civil societies—such as the experience of individuality—are not
eternal verities, but transitory historical achievements, whose
future philosophy cannot underwrite.

My aim has been to take one further step on the path on
which Rawls’s thought has set us. I have argued that contractar-
ian theory can no more give us a criterion of political choice for
our contemporary dilemmas of liberty and distribution than it
can deliver universal prescriptive principles of political justice.
In its Hobbesian variant, contractarian theory is less radically
contextualized than it is in the later Rawls, but it is also less
determined in most of its results. Indeed, the upshot of contrac-
tarian theory, as I have presented it, is to return us to practice,
to seek in its vicissitudes the conditions of a precarious modus
vivendi.’® The substance of my argument has been in the thesis
that we are most likely to achieve such an accommodation if we
accept the institutions of private property and market ex-
change. I have claimed for the reasoning in support of this
conclusion that it has a contractarian form and character.®
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the underlying ethical theory might contain] except, once more, the
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56. See Gilbert Harman, “Justice and Moral Bargaining,” Social Phi-
losophy and Policy 1 (Autumn 1983): 114-31.

57. For the argument that Hobbesian theory (contrary to Hobbes’s
own theorizing) does not mandate political absolutism, see G. Kavka,
Hobbesian Moral and Political Theory, chap. 5, sec. 5.

58. I owe my understanding of these aspects of Buchanan’s work,
most particularly, to his paper “The Gauthier Enterprise,” to be pub-
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60. I am indebted to John Rawls for conversation on the subjects of
this essay. For their extensive written comments, I am indebted to James
Buchanan, Joshua Cohen, Christopher Morris, and Andrej Rapaczyn-
ski. I am grateful for comment and criticism to Norman Barry, Gerry
Cohen, Stephen Darwell, Ronald Dworkin, John Finnis, Robert Gay,
Donald Hay, Jan Narveson, Roland Kley, Steven Lukes, Fred Miller,
Robert Sugden, Norman Schofield, Albert Weale and Andrew Williams.
Discussions with David Gauthier, Gilbert Harman and Jeffrey Paul have
also been important in developing the ideas presented here. Many de-
tailed editorial and stylistic suggestions by John Chapman have helped
me to make my meaning clear. For its argument, including its interpre-
tation of Rawls’s work, I alone am responsible.



THE VAGARIES OF CONSENT:
A RESPONSE TO JOHN GRAY

ANDRZE] RAPACZYNSKI

I understand Gray to be making three points:

1. That political theory in general (and the contractarian
method, in particular) is to be understood as a practical inquiry,
embedded in the context of particular historical situations and
independent of the finding of solutions to the eternal problems
of philosophy;

2. That an efficient market economy necessarily entails the
institution of private property and is incompatible with socialism;

3. That a market economy (and hence private property) is
necessary for a just society—where by “just” is meant derived
with the help of the contractarian method—even though such
things as the primacy of liberty are not among the prerequisites
of a just society.

I have no quarrel with Gray’s first claim, concerning the con-
textual nature of political philosophy. If anything I could make
the point more stark and bring out more distinctly its conse-
quences for the method of contractarianism. Thus, while I think
Gray is on the right track when he says that a contextualization
of the contractarian method makes the results that the method

I would like to thank Rebecca Berlow for her comments on the first draft of this
chapter. 1 also profited from a discussion with John Gray and Joshua Cohen at
the annual meeting of the American Society for Political and Legal Philosophy
held in Boston in December 1986, and from written comments by J. Roland
Pennock.
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yields much less determinate, I am not sure whether he realizes
how far-reaching a limitation on the utility of contractarianism
this entails. Quite obviously, contextualization means that con-
tractarianism, like any other method of political philosophy,
does not produce a priori, historical results, valid for all soci-
eties and all circumstances. Gray also argues that even when the
method is contextualized to the conditions of “constitutional
democracies,” it still underdetermines the answers to most im-
portant political questions (although he believes it suffices to
decide in favor of a free-market economy), so that only an
actual, rather than hypothetical, political discussion can result
in a set of particular norms that give a concrete shape to a
political community. But then what does the method allow us to
accomplish?

It is, of course, an important element of the strategy of moral
and political argument to be able to say that one’s opponent’s
views are tainted with self-interest and that justice does not
admit of such a taint. It is also a very appealing view that the
boundary between coercion and legitimacy involves some notion
of consent. Both of these intuitions are deeply embedded in the
idea of contractarianism and both are entailed by the Rawlsian
“original position.” But the broader the scope of the particular-
istic interest from which we must abstract in considering the
issues of justice and the stricter the notion of consent that is
seen as entailed by our concept of legitimacy, the less likely it is
that anything of interest will follow. This seems true not only
with respect to the possibility of discovering any “eternal” truths
of political theory, but also with respect to any context-embed-
ded conversations as well. From a certain point on, on the one
hand, there is simply not enough to go on and, on the other
hand, the conversation is more and more unlikely as a real
event. An increase in the level of abstraction very quickly leads
not only to a multiplicity of possible solutions, but also to a
situation in which the choice of the rules governing the accept-
ability of any given outcome is itself underdetermined. As con-
sent becomes more and more hypothetical, what one is sup-
posed to consent to becomes either more suspect or more inane.

Not only is the type of rational consensus concerning the basic
ideas of justice envisaged by the contractarian method unlikely,
but it is also arguably unnecessary. What the contractarian id-
iom suggests (and this is true not only of Rawls, but also of
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Gray’s admittedly in part nonliberal contractarian project) is
that neutrality with respect to different lifestyles or conceptions
of the good is a morally based requirement of political theory.
But the idea of neutrality so conceived (as an inherent value,
regardless of the actually existing diversity of the conceptions of
the good) is quite controversial and probably unnecessary to
underwrite the very liberal political theory with which it is usu-
ally associated. Liberalism, it seems to me, is not dogmatically
committed to neutrality for its own sake, but rather rests on the
(quite commonsensical) idea that, in structuring political institu-
tions, we must not base them on those principles about which
there is significant controversy, capable of undermining the
stability of the social and political regime. Where there is no
controversy, on the other hand, there is also no need for further
neutrality. (The consensus that defines the absence of contro-
versy is also to be understood as a practical matter—as not
enough dissent to create trouble—rather than as that to which
every rational agent must agree under any circumstances.) Thus,
many matters of justice that are of great moment to us (such as
the rules that prohibit a government from invidiously discrimi-
nating on the basis of race, extracting confessions by torture,
punishing people for being sick, or allowing some citizens to
starve) will (in our society, but not in some others) be resolved
to most people’s satisfaction long before the suspension of our
particularistic interests reaches the level of the Rawlsian (or
even Gray’s) “veil of ignorance.” On the other hand, many other
issues (such as whether reverse discrimination is appropriate or
whether abortion should or should not be allowed) will probably
not be resolved for us even if we try to abstract from our
particular situation in life (while they may be relatively uncon-
troversial in other societies). The kernel of truth in the contrac-
tarian intuition seems to be that social consensus is a crucial
element of legitimacy and that an agreement to disagree is more
valuable than a forced orthodoxy. But what the somewhat dog-
matic contractarian idea is inherently prone not to appreciate is
that the level at which the norms of justice are properly recog-
nized and validated is most likely to differ from one issue to
another, and that it is a fundamental element of the art of not
only political but also moral discourse to know the appropriate
level at which a particular debate is to be conducted.

Against this background (which only extends further Gray’s
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own departures from Rawls), I am somewhat puzzled by Gray’s
claim that private ownership of the means of production and
market economy are seen by him as dictated by the most ab-
stract principles of justice, to be arrived at behind the veil of
ignorance. Depending on context, the idea of market economy
may appear quite uncontroversial or be subject of hopelessly
heated debates. But it strikes me as bizarre that one would think
the contractarian metaphor useful in deciding about its merits
or demerits. As a matter of fact, the great appeal of the idea of
the market has always been as an alternative to the contractarian
approach: the results of a market are supposed to come about
spontaneously and to require no conventional agreement. It is
because market transactions are thought to be consensual that
markets are (rightly or wrongly) said to be not only efficient,
but also just. To pile up a hypothetical consent designed to
legitimize the market in a contractarian fashion on top of the
actual consent involved in the market situation is unnecessary
for those who believe in the justice of markets and useless for
those who don’t.

Not surprisingly, therefore, even though I am otherwise quite
committed to the idea of a free market, I find Gray’s “contrac-
tarian” arguments in favor of market economy unconvincing. I
will come back to this in a moment. In the meantime, however,
I want to address Gray's second point, namely, that markets
cannot function in socialist systems. If he means that markets
will never function well in what are today called “socialist” states
of the Eastern bloc, i.e., in countries in which the ruling elites
maintain themselves in power through an elaborate spoils sys-
tem in which positions of economic power are distributed as
rewards for political obedience and support, then I of course
agree with Gray, but his claim is uninteresting. If, on the other
hand, he means to include every socialist regime within his
argument then I think we should inquire a bit deeper into what
is meant by “socialism” here.

What Rawls meant by saying that socialist regimes may avail
themselves of market mechanisms was that a market system of
pricing does not determine a system of wealth distribution a
society must adopt. In this sense, Rawls could very well have
been talking about such countries as Sweden (or more advanced
“socialist” countries of this kind) in which, as we know, markets
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function quite well, but in which personal incomes are severely
circumscribed by a system of redistribution through taxation
and provision of social services. To be sure, some system of
economic incentives must be preserved in such regimes (and in
fact nominally private ownership of most enterprises is also
maintained), but it does not have to be anything like the distri-
bution of income that would be produced by a free market.

This is clearly not what Gray means by “socialism.” But what
he does mean is a bit hard to discover. A (the?) distinguishing
feature of socialism for him seems to be the absence of the wage
system. In some sense (in which Marx, for example, understood
it), the abolition of the wage system is tautologically incompati-
ble with a full sovereignty of market mechanisms; not just be-
cause the market is viewed as leading to an unjust distribution
of wealth, but also because the very idea of market pricing is
viewed as unacceptable. Even a system of market pricing of the
kind advocated by Lange' is a system in which planners attempt
to adjust production to social demand understood as an aggre-
gate of individual preferences—this much seems to be essential
to every market system. As long as this is the case, it does not
very much matter who makes the actual decision whether to
produce widgets or whatchamacallits, since production is sup-
posed to track social demand and the right decision will be the
same, whoever makes it. In this context, abolition of the wage
system (and the corresponding creation of a system of workers’
control) may very well mean that productive choices (and the
underlying judgments of social desirability) are not to be left to
haphazardly formed individual preferences, but rather are
themselves to become collective decisions. If this is so, in turn,
that is, if the opposition between socialism and capitalism is
based on their opposing views of the relation between individu-
als and the collectivity, then markets and socialism are clearly
incompatible.

Sometimes Gray seems to rely on this kind of conception of
socialism, since he often appears to assume that every socialist
economy must involve an element of central ideological plan-
ning. Insofar as he makes such an assumption, Gray is again
making an essentially trivial point: planning and free market
cannot at once govern the same aspects of economic production.
But at other times, Gray seems to be operating with yet another
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conception of socialism. Unlike the (Marxist) view just pre-
sented, Gray assumes the individualist position as his starting
point, and seems to view the abolition of the wage system as
merely a change in factory ownership, so that factories become
worker-owned partnerships.2 I don’t want to be taken for a
proponent of such a system—it doesn’t seem to me better than
other systems of property, since 1 don’t see why the fact of
employment is any more a just source of ownership than the
fact of management, investment of life savings, inheritance, and
scores of other factors. I also agree with Gray that it leads to a
lot of inefficiencies and generational injustices. But I still fail to
perceive why a system of this kind cannot have an efficiently
functioning market for capital. For some reason, Gray seems to
believe that capital is different from other goods, so that the
same solution as in the case of factories (ownership by the
employees of a bank) does not seem to be sufficient for him
here: I take it that the ownership of capital must be collective in
some broader sense. So let’s assume state ownership indeed. But
as Gray himself acknowledges, state ownership of banks is not
incompatible with decentralization and running them on a com-
petitive basis. Having granted the point, however, Gray tries to
take it back without providing any new arguments, and simply
falls back on the idea that a truly free market for banking must
somehow “unravel” the rest of the socialist economy. The logic
of all this escapes me. After all, banks do not function in any-
thing like an unregulated manner in most capitalist economies,
and in some of them they are indeed nationalized. Nor do they
function with anything resembling flawless efficiency, as indi-
cated by their disastrous lending practices in developing coun-
tries in the 1970s or the need for state bailouts in the 1980s.
Undoubtedly, socialist banking systems run on a market model
would have their own problems and require periodic interven-
tion as well. The ineptitude of government officials, be they of
socialist or capitalist states, is quite well known, so there is no
doubt that such intervention is often likely to do as much harm
as good. But other than Gray’s own ipse dixit, | see no a priori
argument why a socialist state must be at a systematic disadvan-
tage here, as compared with other politico-economic regimes.
Be that as it may, Gray’s point that a socialist state could not
avail itself of efficiently functioning market mechanisms for
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allocating its productive resources is, by itself, of secondary
importance. More basic is his contractarian argument for the
Justice, as opposed to mere efficiency, of markets. I said already
that the argument strikes me as fatuous. For those who believe
that market transactions are essentially consensual, so that in
the absence of externalities, they always lead to states that are
Pareto-superior to the states that precede them, the contractar-
ian argument seems quite unnecessary. Clearly, if we have actual
uncoerced consent of all the parties affected, we have no need
of any hypothetical one. Those, on the other hand, who are not
persuaded that the consent of a market participant is always (or
most often) free (even given some reasonably “just” initial distri-
bution of resources) or that we can ever conceive of a market
which entails no serious external effects on nonparticipants (es-
pecially if the worsening of one’s relative position in society is
deemed to be relevant) will be utterly unpersuaded by any
contractarian embellishment of the old argument from consent.
After all, the contractarian consent is merely parasitic on the
actual one here, for if you believe that a worker’s consent to a
wage relation is merely Pickwickian and does not change the
fact of his brutal exploitation, you will never believe that it
would be rational for most people to agree to the institution of
a market system without knowing that they would not end up
among the exploited.

Gray’s own argument involves exactly this fallacy of petitio
principit. First, his contractarian method assumes a conception
of human person that seems to be at least as controversial as the
idea of the free market that it is supposed to support. To be
sure, Gray’s exposition of his theory of human personality is so
schematic and undeveloped that it is hard to see what it really
entails. ButJudgmg from his reference to Hobbes and Spinoza,
(,ray seems to view man as an essentially self-sufficient entity,
not “radically situated” but rather autonomous and indepen-
dent in forming his own individual life plan, a calculating maxi-
mizer for whom social interaction is a matter of choice rather
than necessity. I doubt very much that the idea of political
individualism needs a grounding in such a strange construct as
the Hobbesian natural man (even if for Gray he is no longer
“natural” but rather a projection of our own historically contin-
gent selves), but if it does then woe to political individualism,
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since the idea seems so far removed from any reality recognized
by anthropologists, psychologists, or even philosophers that it is
likely to be much more controversial than any other idea (in-
cluding that of the free market) that is to be derived from it.
Second, Gray is even more puzzling when he says that the
social contract among individuals endowed with those charac-
teristics of autonomy with which Gray’s theory endows them
would not contain the idea of liberty but would involve an
establishment of a free market. The explanation seems to be
that liberty, for the man Gray contemplates, would be just one
value among others, and the contracting parties would not want
to preclude the possibility that they might want to trade it for
such things as increased security, peace, or greater prosperity.
Now, maybe I am missing something, but I fail to see why the
same argument would not hold with equal force about the free
market: in some situations, most rationally maximizing people
might come to the conclusion that a centrally regulated econ-
omy would lead to so much more power, security, prosperity,
liberty, or whatever else they happen to value that they would
gladly trade for them their preference for an unrestricted choice
among a number of ways in which they could conduct their
“productive enterprises.” If anything, such a trade-off seems to
be more, and not less, likely than the trade-off of one’s basic
protections against political tyranny for material prosperity. (That
I disagree here with Gray also goes to show, once again, how
controversial is his conception of the person upon which the
whole edifice of his contractarianism so precariously rests.)
Third, Gray’s argument about the neutrality of the free mar-
ket with respect to various ideals of productive life seems to me
grievously flawed. Gray claims that markets are neutral with
respect to opposed ideals of productive life because they allow
those who prefer individual private ownership to run their en-
terprises on that basis, whereas those who prefer communes or
cooperatives can have those. I take it, however, that the justice
of the market derives not only from the freedom of choice
possessed by the various owners of “productive enterprises,”
but also from that possessed by the people who are employed in
them. Thus, if it were to turn out that the workers employed in
capitalist enterprises are in fact not really free to choose their
occupation and if, in addition, it were to turn out that they are
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seriously exploited (in some sense of “exploitation” that would
be reasonably uncontroversial), then Gray’s hypothesis of the
neutrality of the market with respect to various ideals of pro-
ductive life would be shown to be groundless. Now, it should be
clear that this is precisely what many socialists (and other critics
of capitalism) have claimed all along, and I do not see any
arguments that Gray has to offer against them (other than
assuming them out of existence). To be sure, I do not want to
sound as if I set great store by the standard Marxist theses, such
as that workers are systematically afflicted with false conscious-
ness or that individual preferences under conditions of market
competition are effects of exploitative and brutalizing condi-
tions of life under capitalism. It seems to me clear, however,
that if you don’t believe in any of these theories, you will never
need Gray’s contractarian argument, and if you do, Gray is
mistaken if he thinks his contractarian method will do anything
to convince you.

But even without such fundamental disagreements with the
very notion of consent underlying Gray’s account of market
transactions, it is difficult to take seriously his claim that the
market is really neutral with respect to different ideals of pro-
ductive life. To begin with, some forms of “productive life” may
simply be less efficient than others, and it is not immediately
clear why they should not be subsidized. It might be said, of
course, that the consumer of a product should be given a right
to buy it at the lowest available price and that it would be wrong
to force him to pay more in order to maintain someone else’s
productive preferences. But this simply amounts to saying that
Jjustice does, after all, track the concept of efficiency, rather than
requiring a system in which different modes of productive life
can genuinely coexist. This idea is not just controversial; it is
quite probably false. It seems to me more than likely that per-
sons in the original position would believe that the cultural
diversity connected with various traditional ways of life is suffi-
ciently valuable to require them to subsidize, say, the inefhicient
fishing methods of the Alaskan Eskimos, the weaving methods
of the Navajo Indians, etc., none of which could be done with-
out abandoning a dogmatic commitment to the free market. In
fact, in accordance with my previous remarks, it seems to me
that most people in America today are prepared to agree to
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these propositions even without leaving their present personae
in favor of the vapid contractors in the “original position.”

I will not, however, insist on a subsidy for inefficient modes
of production, but will look instead at the alleged neutrality of
the market from a somewhat different angle. Many modern
proponents of the free market (Gray among them) seem to
believe that market failures are a rather marginal phenomenon.
I suppose, however, that most people opposed to capitalism
(especially those who claim that exploitation of some social groups
or classes is a foundation of the capitalist system) would be in
one way or another committed to the argument that the free
market ultimately fails to produce a level of aggregate welfare
comparable to some other systems and that this failure dooms it
on efficiency grounds as much as it makes it otherwise unaccept-
able. The reasons for that failure are often not stated in eco-
nomic terms, but translated into the language of economics,
they amount to the inability of the market to provide important
public goods and the ability of the capitalists to impose external
costs on the rest of society.

The latter kind of argument is most likely to be made by the
most economically minded opponents of the market. Marxist
socialists, who might say that the capitalist economy involves a
creation of a significant “army” of the unemployed and that the
capitalist who benefits most from the operation of the market
can in this way “externalize” some of the costs of his operation
(both by being able to pay his workers less than the full value
produced by their labor and by making the rest of society share
in bearing the burden of providing for the destitute and the
unemployed). This makes the goods produced by a capitalist
enterprise less expensive than the goods produced by a socialist
one, which would be committed to ensuring that the workers
enjoy the full fruits of their labor. Thus, even on the assump-
tion that all the workers would rather work for socialist enter-
prises (and thus are not victims of false consciousness), the
viability of the socialist enterprises would still require that the
consumers of goods produced by them be prepared to pay for
the fact that these goods are produced with the help of nonex-
ploitative means. But even if we assume this as well, it would
still make no sense for an individual consumer to pay more for
goods produced by socialist enterprises, unless there were some
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means of coordinating the actions of all the similarly minded
consumers as a group and of overcoming the free-rider prob-
lem that will otherwise pose insuperable obstacles for their col-
lective aims. A comparison with the problem of child labor
comes to mind here, since goods produced by exploited workers
may be as much cheaper as goods produced by underpaid chil-
dren. Not only is constant reliance on people’s moral virtue
(which in no society is in overabundant supply) required in
order to limit the demand for goods produced by exploited
labor, but also no individual’s sacrifice (in the form of the higher
price paid for “clean” products) significantly contributes to the
overall goal of the elimination of the evil in question, and thus
all have an incentive not to adhere to their ideological prefer-
ences, even if they would otherwise be willing to pay the higher
price for having the evil eliminated. Thus, in the same way as
child labor could only be abolished by legislation operating uni-
formly over the whole relevant market, the elimination of capi-
talist exploitation may require a similar collective decision.

That some special enclaves of ideological consumers, such as
the Amish, have been able to persist in their withdrawal from
the market despite all these disadvantages does not change very
much here, for the price paid by these consumers (in terms of
their life standard as well as submission to a system of com-
munal controls necessary to counteract the otherwise irresistible
incentive to free-ride) may simply be too high for an average
person. Consider, in fact, someone committed to the Amish way
of life. This person would most likely say that the environment
in which an average American lives is spiritually impoverishing
and that only by integrating his productive activities into an all-
embracing, religiously inspired, communal way of life can man’s
dignity be restored. Translated into the language of economics,
the objection of the Amish can be reformulated as follows: The
operation of the capitalist economy requires the availability of a
mobile labor force that, in turn, destroys the bonds of tradition.
These bonds are of great value to an individual, but they are a
quintessential “public good” and their preservation is possible
only if very high coordination costs are borne by the community
and a large number of people are made to resist the impersonal
operation of the market. As it happens, the Amish, perhaps
because of the low value they put on material prosperity, are
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willing to pay the price of creating a separate autarchic society
that can protect their members from the temptations of the
market. But other groups, for whom a radical lowering of the
life standards necessary to preserve the social bonds differen-
tiating them from the capitalist world is not as easily acceptable,
have no chance of protecting themselves from extinction.?

Finally, even Gray himself seems not to take very seriously his
claim that the market is just because it allows for various forms
of productive life to coexist. After all, before coming to his
neutrality argument, Gray devotes a whole section of his chap-
ter to the argument that market economy requires private own-
ership of capital and that any other form of capital allocation
must lead to crippling inefficiencies. Since the market is cer-
tainly not neutral with respect to efficiency, far from allowing
the noncapitalist forms of production to survive, it will merci-
lessly eliminate them. Gray may (and does) say, of course, that
efficiency is not itself a morally relevant characteristic, and thus
he may also maintain that the market does not discriminate on
moral grounds. But this does not make the moral neutrality of
the market any different in principle from that of the revolu-
tionary struggle for survival (in which the good may be good
but the strongest never fail to win) or that of the market for
money (in which the most debased coins are bound to push out
the more honest ones).

All this is not to say that Gray is wrong that markets are just,
or at least more just than other systems of distribution. It might
also be that the successes of the market economy are now so
obvious that its proponents do not really have to defend it. But
if they do, they will have to address such issues as the voluntari-
ness of market transactions involving underprivileged members
of society, the problem of false consciousness, and, above all,
the pervasiveness of market failures in modern economies. Gray’s
method of avoidance, on the other hand, is too successful: it
misses the issues that are truly decisive.

NOTES

1. Oscar Lange, “On the Theory of Socialism,” in On The Economic
Theory of Socialism, ed., Benjamin E. Lippincott (Minneapolis: University
of Minnesota Press, 1938), 57-104.
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2. That someone like Rawls essentially adopts the point of view of
individualism is quite understandable, given that the main target of his
attack was utilitarianism. But the very idea that one can successfully
argue against soctalism by simply assuming the point of view of individu-
alism strikes me as odd.

3. Gray could perhaps reply at this point that if capitalist enterprises
indeed involve serious external costs, the state could tax them to cover
the value of any such externalities, thus equalizing the chances of capi-
talist and noncapitalist entreprises. In theory this would be possible, of
course. In practice, however, the externalities involved here would be
extremely hard to measure, and their very existence is denied by most
admirers of the market economy. The differences between those who
argue on both sides of the issue go to the very foundations of economic
science, such as the basic theory of value for example, and their resolu-
tion is precisely what is at stake in the dispute between the proponents
and the opponents of market economy. Without implying anything about
who is ultimately right, I only want to argue that the resolution of this
dispute cannot come through a simple device of the contractarian meth-
odology.



CONTRACTUALISM AND
PROPERTY SYSTEMS

JOSHUA COHEN

John Gray’s chapter, “Contractarian Method, Private Property,
and the Market Economy,” contains these principal theses:

1. For reasons of efficiency, private property in the means of
production is mandated by Rawls’s two principles of justice.'

2. Private property in the means of production is required as
a matter of justice. This is so because Hobbesian contractarian-
ism—which provides the most plausible account of justice?—
requires neutrality among “productive ideals,” and only a sys-
tem with private ownership of capital is appropriately neutral.?

3. Apart from requiring markets and the private ownership
of capital, a Hobbesian contract theory is largely indeterminate.
It does not, for example, mandate political democracy, or the
protection of liberties of thought and expression, and is consis-
tent with a wide range of distributional principles, though em-
phatically not with the Rawlsian maximin principle.

In responding to Gray, I will focus primarily on the first two
theses. Before turning to that response, I should emphasize one
important limitation to it. In my not very idiosyncratic view, the
central arguments for socialism are arguments about democracy
—about the limits on democracy imposed by the private owner-
ship of capital, and the possibilities of expanding democracy
that might follow on the abolition of the private ownership of

I would like to thank Joel Rogers and John Chapman for helpful suggestions
on earlier drafts of this paper.
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capital.* Correspondingly, the main arguments against socialism
aim to show that it is not an implication of or even a plausible
extension of democratic commitments. As his third thesis indi-
cates, however, Gray is not committed to democracy. He counts
“political equality and democratic participation” among the “re-
cent and, arguably, peripheral features” of “the Western indi-
vidualist tradition.” He does not discuss the implications of
democratic commitment for the organization of the economy.
Since I confine myself here to responding to the considerations
that Gray does advance, I will not pursue those implications
either. But the consequence of this restriction is that I will not
be discussing the issues that are, I think, at the heart of debates
about socialism.

I. MARKET SOCIALISM: BACKGROUND

In A Theory of Justice Rawls claims that his two principles of
justice can be satisfied by either capitalist democracies or demo-
cratic, market socialist systems. Gray rejects Rawls’s claim about
market socialism, and proposes Thesis | in its place. I find the
reasons offered in defense of Thesis 1 wholly unpersuasive. As
background to explaining why I find them so, 1 will begin with
a few remarks about a democratic form of market socialism.
Like Gray’s remarks on this subject, my discussion inevitably
combines large elements of stipulation and speculation, not least
because no such forms exist. But some account is needed as a
supplement to Gray’s, which is both excessively abstract and
highly tendentious.

Since Thesis 1 addresses an issue internal to Rawls’s theory,
the appropriate characterization of market socialism must be
attentive to both of Rawls’s principles of justice. Specifically, we
assume a set of background political arrangements that pro-
vides protection for basic political and civil liberties, that secures
a fair value for the political liberties, and that provides fair
equality of opportunity. Thus we assume, inter alia, the rule of
law, competing political parties, public finance of education,
inheritance taxes, and the full employment and dispersal of
resources.”

Embedding a market socialist economy in this scheme re-
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quires a system of enterprises satisfying the following condi-
tions:

1. The enterprises are worker-managed. Final authority is in
the hands of workers, who may choose to delegate the exercise
of that authority to managers. All and only the workers in the
enterprise have voting rights concerning the operations of the
firm—including what to produce, how much income to invest
and how much to distribute as wages, what the distribution of
earnings should be, whether to expand the scale of operations,
how to organize the work itself, etc.

2. The enterprises are publicly owned, and leased to worker
cooperatives. While enterprises can trade assets with other en-
terprises, the workers in the enterprise are barred from selling
its assets to supplement their incomes.

3. Apart from taxes and interest payments on loans from the
state, no one outside the firm has any claim on enterprise in-
come. The only source of external finance for enterprises are
state banks and development funds, and the aggregate level of
finance is a political decision made by constitutionally desig-
nated, elected officials.®

Several elements of this sketch will figure in the discussion
later on, and so I want briefly to highlight them.

First, that an enterprise is worker-controlled implies very little
about its internal organization beyond the fact that it is to be
determined by workers.” The size of the enterprise, the degree
to which authority is delegated to managers, the extent of co-
operation in the organization of work itself, the distribution of
enterprise earnings, etc., could all in principle vary considerably
across worker-controlled enterprises.

Second, the political system is not comprised solely of a bu-
reaucracy that provides finance to firms. It also includes political
parties, a legislature, courts, etc. So there is no justification for
treating the state bank in a market socialist democracy as a
monopolist with no limits on its power to set economic policy.

Finally, there are many alternatives between the arrange-
ments I have just described and a system of “full liberal owner-
ship” in which all capital is privately owned. There are, for
example, endless varieties of a “mixed system” in which firms
that are publicly owned and worker-managed exist alongside
capitalist firms, as well as systems in which enterprises are coop-
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eratively owned.? Indicating the difficulties with particular forms
of market socialism, then, should not be confused with provid-
ing a case in favor of full liberal ownership.

II. EFFICIENCY AND MARKET SOCIALISM

With this background, I turn to Thesis 1. I will begin by restat-
ing it in a way that locates more precisely the proposed chal-
lenge to Rawls’s view: Given a market socialist system, it is
reasonable to expect that an alternative arrangement based on
private property in the means of production would improve the
well-being of the least well-off.? Gray offers several considera-
tions in support of this thesis, and here I will respond to two, a
minor and a major consideration.

The minor argument is that worker-managed firms do not
generate as much employment as capitalist firms do, because
the former aim to maximize “profit” per worker while the latter
aim to maximize aggregate profits.'® As a consequence, an econ-
omy composed of worker-run firms is likely to feature higher
levels of unemployment than a system with private ownership,
and thus work to the disadvantage of those who are less well-
off. But even if we assume that Gray has the right view about
worker-run firms, nothing follows about the level of employ-
ment in a market socialist economy. That level is a function of
at least two factors—the employment policies of firms and the
number of firms. Employment for the less well-off could be
expanded by easing the entry of new firms, for example by
making finance available on favorable conditions."!

Gray’s major argument concerns the determination of inter-
est rates in an economy with no capital market: 1 will refer to
this as the “Vienna-Virginia argument.” According to the Vi-
enna-Virginia argument: (V1) in the absence of a capital market
in which shares in firms are traded and in which finance is
raised from non-state lenders, the state bank will lack the infor-
mation required for fixing the rate of interest in a way that
promises an efficient allocation of investment; and (V2) even if
the bureaucrat-bankers had the information, they could not be
trusted to fix interest rates in an allocatively efficient way. Tak-
ing the two points together, (V3) we can expect greater “waste,
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malinvestment, and discoordination” than in a private property
scheme. Gray acknowledges that “the imperfect coordination of
economic life is an inevitable consequence of limitations in hu-
man knowledge.” Still “a decentralized system will promote co-
ordination, and eliminate errors in decision-making, better than
a centralized system could.” Drawing on (V3), Gray holds that
Rawls’s difference principle requires private ownership of the
means of production, since the efficiency gains that result from
such a scheme can be expected to improve the condition of the
least well-off.

This argument has at least four problems.

First, let us assume with Gray that the shift in property system
reduces “waste, malinvestment, and discoordination,” and in-
creases per capita GNP. It does not follow that the least well-off
could reasonably expect their condition to improve, or that they
could expect the new arrangement to protect fair equality of
opportunity, or the fair value of political liberty. In particular,
the less well-off might expect that the shift in property systems
would increase the inequality of pre-tax/transfer distribution of
income and wealth, and that the state would not be able to
mitigate the consequences of that increased inequality. Thus the
increase in per capita GNP might be associated with a worsening
of the material circumstances of the less well-off. And even if
increased inequality were materially beneficial to them, they
might expect that the greater material inequality would under-
mine fair equality of opportunity and fair value of political
liberties. Gray’s remarks about the efficiency gains following on
“full liberal ownership” fail even to acknowledge familiar sources
of scepticism about the equitable distribution of those gains.

Second, income and wealth are not the only primary goods
whose distribution is regulated by the difference principle; pow-
ers and positions of authority are covered as well.'? In moving
from the market socialist system with worker-run firms to the
capitalist system, the less well-off might well lose power and
positions of authority (in the firm), even if they gained in in-
come and wealth. The difference principle properly understood
does not, therefore, mandate the capitalist arrangement, even if
there is uniform material improvement, and no other loss of
liberties or opportunity. The switch would be inefficient in re-
spect of the non-material components of the difference princi-
ple, and this might serve as sufficient reason for rejecting it.
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Third, interest rates are deeper economic waters than I feel
comfortable in. But it is not clear to me why (V1) is true, that is,
why the absence of capital markets deprives policy-makers of
the information required for setting reasonable rates of interest.
In particular, it is not clear why the state bank would be in an
essentially worse position than monetary authorities, budget-
makers, or policy planners in capitalist systems. They would
haveé some information concerning growth rates, capacity utili-
zation, and past responsiveness to changes in interest rates.
Citizen preferences would be revealed—however imperfectly—
through representative institutions. If the government sold bonds
to raise revenue, it would have information about time prefer-
ences. Of course, all of this information is very imperfect. But
then so is the information transmitted by capital markets, and
so is the information available to central banks and budgetary
planners in capitalist democracies. Perhaps Gray thinks that,
because of these imperfections, central banks in capitalist de-
mocracies should operate on fixed rules, or that there ought to
be constitutionally balanced budgets. 1 will return to this specu-
lation below.

Fourth, Gray’s defense of (V2)—that bureaucrat bankers can-
not be trusted to do what is correct, even if they know it—is
weakened by the lack of institutional structure in Gray’s ac-
count. Gray treats the state bank as, in effect, a monopolist in
setting economic policy.'® But as I indicated earlier in the dis-
cussion of market socialism, there is simply no justification for
this assumption. Bureaus operate in complex institutional envi-
ronments. In the case of a state bank in a democratic market
socialist system, the institutional environment would include
political parties and legislative committees. In the absence of an
analysis of this institutional setting, including the information
available to the different actors and the oversight powers of
legislative committees, nothing specific can be said about the
actions of such a bank. Furthermore, anything that might be
said in general terms about the untrustworthiness of banker-
bureaucrats can equally well be said about state officials in capi-
talist democracies.

In responding to Gray's Vienna-Virginia argument, I have
suggested that there are important parallels with respect to
information and trustworthiness between officials in capitalist
democracies and in (hypothetical) democratic, market socialist
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systems. Gray would not, I think, wish to deny these parallels.
He would, I think, allow that everything I have said about them
is correct, and that this just serves to underscore the common
sources of “waste, malinvestment, and discoordination” shared
by socialist systems and interventionist, welfare states.'* But if
he did allow this, then he would be conceding that his efficiency
argument has nothing in particular to do with socialism. He
could with as much justification have argued that Rawls’s differ-
ence principle requires a “non-interventionist” state with no
stabilization, transfer, and distributional functions. But if he
did, then he would owe us an account of the mechanisms for
ensuring distributional equity. In the absence of such an ac-
count—and there certainly is none in either Vienna or Virginia
—we are back in the business of assessing alternative politicized
economies, and nothing that Gray says begins to address the
question of which of these is best suited to the Rawlsian theory.

I11. JUSTICE AND PRIVATE PROPERTY

I turn now to Thesis 2, that considerations of justice mandate
private property in the means of production. Gray supports this
by arguing that a just system must be neutral among different
“productive ideals,” and that such neutrality is achieved by a
private property system but not by a market socialist system.'?
In response, I will first challenge the claim about the neutrality
of private property systems, then qualify the claim that market
socialism is non-neutral, and finally suggest that insofar as mar-
ket socialism is non-neutral among productive ideals, this is not
an important objection to it.

In support of the claim that systems with private property are
neutral among productive ideals, Gray appeals to the fact that,
roughly, individuals in these systems can form “worker’s coop-
eratives or communes” if they want. Since private ownership
“permit[s] individuals to use their resources to express their
own ideal (whatever this may be),” it is neutral. This is weak
support. Private property systems now all prohibit production
based on slavery. In this respect at least they are not neutral
among productive ideals, even if we follow Gray and confine
ourselves to a formal conception of neutrality that “requires
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only that the legal and institutional framework of society does
not favor any one ideal over any other.” But for the purpose of
evaluating the justice of basic institutions, neutrality ought not
to be interpreted in formal terms. If we do not, then a variety
of ways emerge in which private property systems appear to be
biased against more cooperative ideals of productive associa-
tion: 6

1. Resource constraint. Forming enterprises requires resources.
Productive ideals, like all ideals of the spirit, must be made flesh.
Those who want to form cooperatives and are resource-poor
may lack the resources to advance their associational ideal.

2. Collective action constraint. For reasons that are familiar from
the theory of collective action, it is easier for single individuals
or small groups to start firms than it is for larger groups, partic-
ularly when the larger groups are resource-poor. As a result, it
may be easier to start a firm and hire labor than to form a
cooperative.

3. Financial constraint. While access to finance can overcome
initial resource disadvantages, cooperatives that are unwilling to
sell voting shares to non-members are very likely to be at a
competitive disadvantage. In particular, because of their unwill-
ingness, they may need to borrow at especially high interest
rates, or to pay unusually large dividends on nonvoting shares.
And this imposes special burdens on their operations, making it
difficult to compete with capitalist firms."?

4. Managerial constraint. It might be that, as a consequence of
the historical absence of cooperatives, people who would prefer
to work in them lack the managerial skills required for running
them, those who have the managerial skills would prefer not to
work in them, and private property systems do not help to
overcome this disadvantage.'®

Determining the importance of these and other potential
sources of bias in private property systems, of course, requires
empirical investigation, and the assessment of alternative expla-
nations of the relative scarcity of more cooperative forms of
work organization. Williamson, for example, argues that more
hierarchical forms of productive organization exist because they
are more efficient, in particular because they economize on
transactions costs.'® But the bearing of Williamson’s important
efficiency argument on the present argument is marginal, for
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two principal reasons. First, if capitalist hierarchy is the most
efficient form of productive organization, it does not follow that
a system of private property is neutral in the relevant sense.
Instead, private property systems might be non-neutral pre-
cisely in that they exhibit an unwarranted bias in favor of pro-
ductive efficiency, and against such competing values as auton-
omy or community. Second, Williamson classifies both capitalist
firms in which capitalists themselves hire labor (the “Authority
Relation,” in his terms) and democratically organized, coopera-
tively owned firms (“Peer Group” organizations) as hierarchical.
He argues that both forms of hierarchy are considerably more
efficient than non-hierarchical, cooperatively owned firms in
which there is no worker specialization (the Communal Every-
Man-for-Himself form). But the efficiency advantages of the
Authority Relation over Peer Groups are much less clear, even
on Williamson’s own argument.?’ In view of this, it is at least
premature to opt for the organizational efficiency explanation.

Returning to the main issue, then, it is reasonable to doubt on
the claim that the existence of private property is by itself suffi-
cient for neutrality. Now, some of forms of non-neutrality 1 have
indicated might be mitigated in a system with private property,
by, for example, a more equal distribution of resources; others
(e.g., problem (3) concerning finance) might require more com-
plex measures. But all cast doubt on the force of Gray’s asser-
tion that private property brings neutrality in its train.

What about market socialism? In what way is it non-neutral?
It is true that in such a system “one form of productive enter-
prise—that involving wage labor—is prohibited.” But then, as
I noted earlier, a similar point could be made about private
property systems: One form of productive enterprise—that in-
volving slave labor—is prohibited. So in respect of formal neu-
trality, the systems are on a par. To pursue the question of
substantive neutrality, I want to refer to an earlier point about
market socialism—that the details of enterprise organization
are not fixed by the fact it is worker-controlled. As a conse-
quence, a wide range of productive ideals—small/large, central-
ized/decentralized, cooperative/atomistic—may appear and
flourish within this order. In principle at least a diversity of
associational ideals are consistent with market socialism. In re-
spect of substantive neutrality, then, the case is unclear, and not
at all advanced by Gray’s analysis.
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That private property and market socialism regimes are each
non-neutral suggests what may seem a natural solution to the
problem of neutrality. There ought to be a “mixed system” with
two sectors: the first composed of worker-managed, publicly
owned firms, the second of capitalist firms that hire labor. The
state would then aim to advance the goal of neutrality among
productive ideals by seeking to preserve a balance between the
two sectors. Preserving a balance would likely involve measures
designed to address the several problems of bias enumerated
earlier. There would, for example, need to be measures de-
signed to maintain a fair distribution of wealth, to facilitate
enterprise formation among groups of interested individuals,
and to subsidize interest repayments for cooperative firms to
ensure that they are not at a competitive disadvantage.?!

But suppose that a mixed system is unstable, or that the state
is unable to do what is necessary to preserve it, or that people in
the cooperative sector hold the view that the private sector is
unfairly imposing on them longer working hours and more
intense labor than is consistent with preserving democratic en-
terprises. Would it be objectionable to eliminate the private
sector? I do not see why, and certainly do not think that consid-
erations of neutrality ought to guide the judgment, in part for
resaons that I have already suggested. We now outlaw slavery.
This is non-neutral among productive ideals, but unobjectiona-
ble. Democratic states all impose associational ideals by outlaw-
ing vote selling, and not requiring citizens to buy their rights. If
these measures are non-neutral among associational ideals,
then once again non-neutrality is unobjectionable. The U.S.
Constitution contains a “republican form of government” clause,
thus rendering the constitution non-neutral on the ideal of
political self-government. If, then, in the name of advancing a
recognized and firmly rooted ideal —that is, the ideal of demo-
cratic association—a market socialist system ruled out the “pro-
ductive ideal” of wage labor, then it is not at all clear why that
would be more troubling than any of the restrictions just can-
vassed.

In this last set of remarks, I have appealed to the ideal of a
democratic association. In response to that appeal, Gray might
argue that I have missed the point of the remarks about the
contractual method that comprise a large part of his essay.
According to Gray, the pluralism of values that marks our con-
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dition renders Hobbesian contractualism the appropriate the-
ory of justice for contemporary circumstances. But Hobbesian
contractualism treats democratic association as simply one among
several forms of sovereign authority—and, in Hobbes’s own
view, as the last among equals. So we should not regard demo-
cratic order as a matter of fundamental principle, and should
not appeal to this ideal in assessing forms of economic organi-
zation.

But an alternative conclusion seems more plausible. If it is
true that Hobbesian contractualism construes democracy as sim-
ply one political option, then we have good reason for thinking
that Hobbesian contractualism is an inadequate interpretation
of “our historical circumstance.” In particular, we have good
evidence that Hobbesian contractualism does not provide an
adequate rendering of the notion of equal citizenship—itself
the product of the more than three hundred years of social and
political struggle, institutional development, and cultural trans-
formation since Hobbes wrote his Leviathan—and that it is this
feature of Hobbesian contractualism that lies at the roots of the
agnosticism about a democratic state. Once we find Hobbesian
contractualism an unsatisfactory point of departure for political
argument, however, we will land back in the intrademocratic
disputes that I referred to earlier concerning the forms of prop-
erty that are suited to a democratic order—and I promised to
stay away from them in responding to Gray.

NOTES

1. Gray makes several additional descriptive claims about market so-
cialism—e.g., that it is not stable, and for this reason is not “ultimately”
a genuine alternative to a “command economy” or a private ownership
regime. Much that he says in his analysis of the alleged inefficiency
problem does not engage the details of Rawls’s principles. I have focused
on Thesis 1 because it is the only point that is both argued in the chapter
and consistent with its stated aim of providing “immanent criticisms” of
Rawl’s view.

2. Gray cites James Buchanan’s work—e.g., The Limits of Liberty—as
an example of a contractarian theory of justice in the Hobbesian tradi-
tion. This rests, I believe, on confusion. Focused on Pareto-improve-
ments from an initial state of anarchistic equilibrium, The Limits of Liberty
is not about just distributions, but simply about the importance of some
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initial distribution of rights for the functioning of markets and political
institutions. On Buchanan’s view, the notion of fairness is central to an
account of just distributions. See James Buchanan, The Limits of Liberty:
Between Anarchy and Leviathan (Chicago: University of Chicago Press,
1975). For discussion of the common misinterpretation of Limits of Lib-
erty, see James Buchanan, “Rules for a Fair Game: Contractarian Notes
on Distributive Justice,” in Liberty, Market, and the State: Political Economy
inthe 1980s, ed. James Buchanan (New York: New York University Press,
1985), chap. 12.

3. Inhisaccountof the justice of private property, Gray actually offers
two arguments, one from neutrality, another from the “minimal egalitar-
ianism” of the Hobbesian view. But the notions of neutrality and equal-
ity deployed by Gray are virtually interchangeable, and the arguments
from neutrality and equality are, as far as I can tell, virtually indistin-
guishable. I see no substantive loss from focusing on neutrality alone.

4. On socialism and democracy, see, among many others, V. 1. Lenin,
State and Revolution, in Selected Works in Three Volumes, by Lenin, vol. 2
(Moscow: Progress Publishers, 1970); Rosa Luxemburg, Reform or Revo-
lution (New York; Pathfinder, 1970); Karl Kautsky, The Dictatorship of the
Proletariat (Ann Arbor: University of Michigan Press, 1964); Michael
Walzer, Radical Principles: Reflections of an Unreconstructed Democrat (New
York: Basic Books, 1980), chaps. 15, 17; Joshua Cohen and Joel Rogers,
On Democracy (New York: Penguin, 1983); Robert A. Dahl, A Preface to
Economic Democracy (Berkeley: University of Cahfornia Press, 1985); Samuel
Bowles and Herbert Gintis, Democracy and Capitalism: Property, Community,
and the Contradictions of Modern Social Thought (New York: Basic Books,
1986).

5. Fora full discussion, see John Rawls, A Theory of Justice (Cambridge:
Harvard University Press, 1971), chaps. 32—-38, 41-43.

6. That is, in addition to a restriction on voting rights to firm mem-
bers, we also stipulate that there is no market in nonvoting shares, and
that there are no private financial intermediaries who loan money to
firms and who earn interest on such loans.

7. Herc I follow the discussion in Louis Putterman, “On Some Recent
Explanations of Why Capital Hires Labor,” Economic Inquiry 22 (1984):
171-72.

8. For discussion of mixed systems, see Richard Krouse and Michael
MacPherson, “A ‘Mixed’-Property Regime: Equality and Liberty in a
Market Economy,” Ethics 97 (Oct. 1986): 119-38. For recent discussion
of cooperative ownership, see David Ellerman, “On the Labor Theory
of Property,” unpublished, 1983; Dahl, Preface to Economic Democracy, pp.
140-52. Others have argued for a system of worker-run firms with a
market for nonvoting shares. See, for example, Michael Barzelay and
Lee R. Thomas, “Is Capitalism Necessary: A Critique of the Neoclassical
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Economics of Organization,” Journal of Economic Behavior and Organiza-
tion 7 (Sept. 1986): 225-33.

9. Gray’s actual formulation is this: “Indeed, the covenanters will be
compelled to adopt a private property regime if, as is suggested by my
argument, the Difference Principle minimum achievable under capitalist
institutions is higher than that achievable under market socialism” (em-
phasis added). But this is too weak for Gray’s purposes, and so I have
taken the liberty of reformulating the thesis. The issue is not the “achiev-
able” minimum under different institutions, but the minimum that the
least well-off could reasonably expect to achieve. Suppose that the
achievable minimum under capitalist institutions is higher because those
institutions maximize wealth. It is still possible that those who are less
well-off would not expect, in the normal operation of capitalist institu-
tions, to reap the benefits of the increased wealth.

10. Fordiscussion and criticism of this theory of labor-managed firms,
see Frank H. Stephen, “The Economic Theory of the Labor Managed
Firm,” in The Performance of Labor-Managed Firms, ed. Frank H. Stephen
(New York: St. Martin’s Press, 1982), chap. 1; Branko Horvat, The Polit-
ical Economy of Soctalism: A Marxist Social Theory (New York: Sharpe, 1982),
chap. 12.

11. And also through state employment policies. See Dahl, Preface to
Economic Democracy, 122 (and references).

12. See Rawls, Theory of Justice, 97.

13. For criticism of analyses of bureaus as policy monopolists, see
Gary Miller and Terry Moe, “Bureaucrats, Legislators, and the Size of
Government,” American Political Science Review 77 (1983): 297-323; Terry
Moe, “The New Economics of Organization,” American Journal of Political
Science 28 (1984): 765—72. In his discussion of competing investment
banks, Gray appears to acknowledge this point. But inspection of his
argument about the dependence of the banks on central political author-
ity shows otherwise.

14. 1 do not mean to be conceding the thesis about waste, etc., and do
not think that we will get anywhere on this question by comparing the
performance of idealized systems with perfect capital markets with uni-
dealized alternatives.

15. I am skeptical that neutrality is an important virtue of social sys-
tems, and not at all certain that it plays a central role in liberal political
conceptions. For the purpose of addressing Gray’s argument, however,
I have put these considerations to the side.

16. For further discussion of the points that follow, see Bowles and
Gintis, Democracy and Capitalism, 79-87; John Roemer, “Property-Rela-
tions and Surplus Value in Marxian Exploitation,” Philosophy and Public
Affairs 11 (1982): 306—9; David Miller, “Market Neutrality and the Fail-
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ure of Cooperatives,” British Journal of Political Science 11 (1981): 309—
29; David Gordon, “Miller on Market Neutrality, Cooperatives, and Lib-
ertarianism,” British Journal of Political Science 13 (1983): 325-28; Louis
Putterman, “Some Behavioral Perspectives on the Dominance of Hier-
archical over Democratic Forms of Enterprise,” Journal of Economic Be-
havior and Organization 3 (1982): 139-60; Putterman, “On Some Recent
Explanations of Why Capital Hires Labor”; Richard Krause and Michael
McPherson, “A ‘Mixed’-Property Regime: Equality and Liberty in a Mar-
ket Economy,” Ethics 97 (Oct. 1986): 119-38; Jon Elster, “Comments on
Krause and MacPherson,” Ethics 97 (Oct. 1986): 146-53; Horvat, The
Political Economy of Socialism, 455—56; Barzelay and Thomas, “Is Capital-
ism Necessary.”

17. For more detailed discussion of the financial constraint, see Bowles
and Gintis, Democracy and Capitalism, 85—-86; Putterman, “On Some Re-
cent Explanations,” 184-86; and Oliver E. Williamson, The Economic
Institutions of Capitalism: Firms, Markets, Relational Contracting (New York:
Free Press, 1985), 266—67.

18. For discussion of the managerial constraint, see Putterman, “Some
Behavioral Perspectives,” 157-58.

19. See Williamson, The Economic Institutions of Capitalism, chap. 9.

20. Williamson derives the overall efficiency ranking of different forms
of organization by first providing dichotomous scores for the forms on
eleven dimensions, and then summing the scores. Using this method,
the Authority Relation is scored at 9, Peer Groups at 8, while Communal
Every-Man-For-Himself receives a 4. This procedure obviously involves
considerable simplification, and not much can be concluded from the
aggregate scores. For example, peer groups perform better than capital-
ist hierarchy on the dimension of eliciting innovations from workers,
while capitalist hierarchy is superior on the dimension of assigning peo-
ple to suitable tasks. If we believe that the capacity of systems to elicit
innovations from workers is more important to their efficiency than their
capacity to assign people to suitable tasks—a judgment that plays no role
in a scheme of unweighted summations of dichotomous scores—then
the peer group form might turn out at least as efficient as capitalist
hierarchy. Furthermore, some of the scoring on individual dimensions
seems unmotivated. Thus, Williamson supposes that peer group and
capitalist hierarchies share common problems of eliciting intensive work.
It is not clear why this is so as a general matter. He also supposes that
peer groups and hierarchical capitalist firms are both able to respond to
shocks. But itis not at all clear why peer groups are not more responsive.
For discussion of “shock responsiveness” see Charles Perrow, “Economic
Theories of Organization,” Theory and Society 15 (1986): 11-45.

21. SeeKrauseand McPherson,“A‘Mixed-Property’Regime,” 132-33.
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A CONTRACTUAL JUSTIFICATION OF
REDISTRIBUTIVE CAPITALISM

GERALD F. GAUS

1. CONTRACTUALISM, PROPERTY, AND THE STATE OF NATURE

Contractualist political theory reveals two competing accounts
of the relation between property, the state of nature and the
social contract. Locke and contemporary Lockeans such as Rob-
ert Nozick maintain that exclusionary property rights character-
ize the state of nature, and the main end of government is to
secure them. “The great and chief end . . . of Men’s uniting into
Commonwealths, and putting themselves under government, is
the Preservation of their Property.”' Although some recent inter-
preters would have us believe that Locke did not uphold private
property rights in the state of nature and saw private property
in civil society as conventional or based on consent,? I think this
is to miss the real contribution of Locke to the natural law
tradition; in contrast to the earlier theories of Grotius and Pu-
fendorf, Locke justifies exclusionary property rights without
any appeal to consent or compact.® In Lockean theory property
rights are morally prior to the social contract that justifies gov-
ernment. Indeed, the main end of government is to secure these
rights; consequently, Lockean governments clearly are in no
position to attack private property. Although Lockean govern-

A version of this chapter was presented at the 1987 meeting of the Australasian
Association of Philosophy. I would like to thank Julian Lamont, Christine Swan-
ton, and Robert Young for their comments and criticisms.
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ments will recognize a right to charity, they will not be strongly
redistributive.?

Rousseau presents a different picture. In the state of nature
one can possess but not own. Genuine property, not simply
occupation but a right of ownership, characterizes our depar-
ture from the state of nature, and can only be justified by the
social contract.’ For Rousseau, then, property cannot be ante-
cedent to political society; indeed, “the State, in relation to its
members, is master of all their goods by the social contract.”®

Whereas Lockeans insist that property rights are morally prior
to the social contract and so place limits on the contractual
agreement, for Rousseau no such limits exist. Consequently,
those who are critical of capitalism and favor extensive redistri-
bution are apt to adopt the Rousseauean view;’ people are free
to organize production and define ownership in any way they
deem appropriate without being constrained by natural rights
to property.®

I aim to show in this chapter that we need not, indeed cannot,
simply choose Locke or Rousseau. The Lockean case is partially
successful: we do possess a right to property in the state of
nature that the social contract must respect. But, properly
understood, this right also presupposes that the state, through
the social contract, has extensive authority to redistribute prop-
erty. The justification of exclusionary property rights and the
market presupposes the justification of the redistributive state.

I make extensive appeal to the idea of the state of nature.
Many may find this implausible. Contractual arguments are, to
be sure, in vogue again, but state of nature accounts are more
suspect. “ "Tis often asked as a mighty Objection, Where are, or
ever were, there any Men in such a State of Nature?”® One of my
aims is to demonstrate that the classical contractualists, as well
as contemporary theorists like James Buchanan and David
Gauthier,'? rightly see the state of nature as an essential part of
contractual justification. Unlike Locke or Rousseau, however, I
do not see it as an historical state, and unlike Buchanan, I do
not depict it as a condition of moral anarchy. Rather, my claim
is that the state of nature is a necessary phase in moral justifica-
tion, what I will call the deontological basis. Upon this deontologi-
cal basis contractual theory develops a constrained teleological ar-
gument.
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I begin in sections 2 and 3 by showing why contractual justifi-
cation must employ both these phases. Section 4 then argues
that the deontological basis includes a quasi-Lockean account of
property rights, while section 5 shows how the full justification
of these property rights requires a contractual argument justi-
fying redistribution.

2. CONTRACTUALISM AND PUBLIC JUSTIFICATION !

Contractualist political theory can be understood as advancing
two theses: (1) individuals are devoted to their own valuings,
projects, etc., and these only provide what Derek Parfit and
Thomas Nagel call agent-relative reasons for action,'? and (2)
political institutions are justified by appealing to the agent-rela-
tive values of each member of the public.

2.1. The Agent-Relativity of Value

The agent-relativity of value-based reasons to act is well illus-
trated by Hobbes’s theory. Hobbes’s individuals are moved solely
by self-interest, and self-interest is a paradigm of an agent-
relative reason to act. For a reason to be agent-relative, it must
necessarily refer to the agent for whom it is a reason, that is, “R
is a reason for person P.” So, in Hobbes’s state of nature, each
pursues his own interest, and his interests do not necessarily
provide anyone but himself with a reason to do anything. But
self-interest is by no means the only sort of agent-relative rea-
son. Indeed, what are often called “subjectivist” theories of value
typically assert that all values, ends, goals, projects, etc. generate
only agent-relative reasons for action. If, then, Alf loves Betty,
this provides him with reasons to act in various loving ways
toward Betty; but the mere fact that Alf loves Betty does not in
itself provide Charlie with any reason at all to act in such ways
or to help Alf secure Betty’s love. So (roughly) thoroughgoingly
agent-relative accounts of value-based reasons assert that V (be
it love or money) provides a reason for Alf to act only if Alf
values V.3

So the task of a contractual theory is to show that this agent-
relativity of value-based reasons to act somehow provides the
basis for a set of rules that can regulate the actions of all. Notice
how this problem evaporates if value-based reasons are agent-
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neutral.'* An agent-neutral reason is a reason for anyone (al-
though some may be so situated as to be unable to act on it). If,
then, Alf’s pain provides an agent-neutral reason to alleviate it,
everyone has a reason alleviate Alf’s pain. According to Nagel,
agent-neutral reasons “represent the values of occurrences, acts,
and states of affairs themselves, not their values for anyone.”'®
Now if all values provide agent-neutral rather than agent-rela-
tive reasons to act, then if Alf rightly values V, not only Alf, but
everyone else, has a reason to promote V, assist Alf in procuring
it, or whatever. But this means that, essentially, we all are aim-
ing at the same goal: that is, the maximization of agent-neutral
value.'® So the core contractualist problem—how to generate a
common set of rules from the diversity of individual goals—is
replaced by a very different problem—how best to organize
social life so that our common end —maximizing agent-neutral
value—is best achieved.

2.2. Public Justification

Contractualist theory posits a situation in which individuals,
aware of their diverse ends, agree on a set of social and moral
principles. But more than that, one accepts the terms of the
contract because it advances one’s ends. That is, given one’s
agent-relative (but not necessarily self-interested) values, one
has good reason to embrace the terms of the contract. So under-
stood, the contractualist’s proposal is striking: rather than seeing
the diversity of individual ends and their essential agent-relativ-
ity as obstacles to a social and political morality, the contractual-
ist insists that this diverse set of values can generate a common
morality.

A contractual justification can be described as a constrained
teleology. Michael J. Sandel suggests that we understand teleol-
ogy as “a form of justification” in which first principles are
derived in a manner that presupposes “final human purposes
or ends.”!” Now our usual understanding of teleological justifi-
cation—call it unconstrained teleology—assumes agent-neutral
values. The unconstrained teleologist justifies basic principles of
right by showing that they best advance what each and every
person has reason to value. But when teleological justification is
conjoined with agent-relative value, the result is rather differ-
ent. For each has different values generating a different set of
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reasons to act: the teleological justification endeavors to show
that the values of each can be advanced by a proposed arrange-
ment. Alf’s arguments in favor of an arrangement will be teleo-
logical (e.g., “Arrangement A advances value”), but his argu-
ments will be constrained by the need to show that A promotes
the agent-relative valuings of others, valuings that he may not
share.

The justificatory force of a social contract argument is the
claim that, given their agent-relative values, everyone is pro-
vided with good reasons for accepting the proposed social and
political arrangement. We can say, then, that the contract asserts
that the arrangement is publicly justified in so far as everyone has
good reasons for embracing it. Consequently, the role of the
consent device in contractualist theory need not be to show that,
somehow, political obligation is voluntaristic. Rather, consent
seems best understood as a heuristic device for demonstrating
that the proposed arrangement is publicly justified: all rational
agents would accept it.

This suggests an alternative interpretation of contractualism,
one that leads away from fixation on consent and toward a
notion of the common good. A social and political arrangement
is publicly justified if from each and every valuational perspec-
tive the arrangement promotes what is rationally seen to be of
value. Given the agent-relative concerns of each, a social and
political arrangement is justified on the grounds that it advances
a common good. By a “common good” I mean simply that a
publicly justified arrangement will be one that works to the
advantage of all in the sense that it promotes what each values.'®
A set of principles sanctioned by such a good (1) promotes some
good (thought not necessarily the same good) from every val-
uational perspective and (2) takes everyone into account, and
does not sacrifice any individuals to an aggregate or collective
welfare.

3. VALUE AND DEONTOLOGY

3.1. The Incompleteness of Teleology
It is difficult to overestimate the attraction of teleology. To most
philosophers, it is obviously the only sensible approach to ethics.
“It is certainly a doubtful compliment to the right,” said Ralph



94 GERALD F. GAUS

Barton Perry, “to deny that it does not of itself do good.”'?
Even contractual justification is at bottom teleological, although
it is a constrained form of teleology demanded by the agent-
relativity of value reasons. I now want to advance a crucial, and
I suppose controversial, claim: The existence of a deontological
morality is presupposed by our values. This being so, the philo-
sophically popular project of a thoroughgoingly teleological jus-
tification of morality—be it constrained or unconstrained —is
implausible.

All teleological justification presupposes that value is prior in
justificatory argument to principles of right. Teleology, that is,
requires that we can (1) identify the set of things that are of
value and then (2) apply the maximization function that (3)
generates moral judgments/principles of rightness and wrong-
ness. For this project to succeed, the set of valued things identi-
fied in (1) cannot logically presuppose the validity of judgments
of rightness or wrongness. That is, if some value V is only
rationally sound given the validity of moral principle M, the
teleologist cannot know whether V should be included in the set
of values to be maximized until he knows whether principle M
is sound. But if that is so, the teleologist cannot apply the
maximization function until he has determined on some other
grounds whether principle M is sound. Before the pure teleo-
logical project can begin, the validity of M must be determined
on nonteleological grounds; and that seems to mean that the
project fails before it can begin.

Many of our most important valuings are morality-based in
this way. Consider, for instance, friendship. What Kant called
“moral friendship” is “the confidence of two persons in reveal-
ing their secret thoughts and feelings to each other.”?” And, as
Kant realized, this requires that one must be able to trust one’s
friend not to reveal these confidences to others. More generally,
a friend must be confident that the other will take his view into
account; Alf supposes that Betty will treat him with due consid-
eration and respect and will resist any temptation to use or
exploit the friendship to promote her aims and projects. More-
over, friends must trust each other in these ways even though
they realize that the other has various projects and aims, some
of which may be more important to the friend than the friend-
ship. Unlike lovers, who may be able to suppose that the other
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values nothing so much as the beloved, and so no other values
or aims could be more weighty in practical deliberation, friend-
ship does not rest on such intensity. Yet friends do trust each
other; if they are friends, Alf knows that Betty will not sacrifice
him even if all things considered, Betty could advance her cher-
ished projects by doing so. This is possible because friendship is
informed—so deeply informed that it is easily overlooked —by
notions of respect and fairness.

I have focused on perhaps a less than obvious example of a
morality-grounded valuing. But more straightforward exam-
ples can be proffered: indignation at having one’s body vio-
lated, resentment at having one’s property taken without one’s
consent, outrage at the unjust treatment of minorities.?! All
these reactions seem to constitute disvaluings of states of affairs
premised on the assumption that they are wrong. But if they
are not wrong, or if we have no good reason to trust friends to
be fair regardless of the benefits of duplicity, then the corre-
sponding valuing or disvaluing is unsound. It is based on a false
belief about rightness or wrongness. If these valuings and dis-
valuings are irrational, it seems that they cannot be included in
the value maximization calculation. The teleologist somehow
needs to filter his value inputs, but it would seem that to filter
his value inputs he needs to be able to determine the rationality
of their moral basis; but how can he do that until he has re-
ceived the output of his calculations?

One way he can do so is to allow everything through the filter,
that 1s, not filter at all. The teleologist may claim that the prob-
lem of the rationality of values grounded on moral principles
can be put aside: if Alf values Betty’s friendship, then it is a
value to be taken account of in the maximization function even
if it turns out that Alf’s valuing is based on false beliefs. This
apparently was R.B. Perry’s view.?2 So it will make no difference
that Alf’s valuing Betty’s friendship is based on his belief that
she is a kind and considerate person who wouldn’t hurt a flea,
even though she is really a sadistic murderess, and if Alf knew
this the friendship would quickly die. But as long as the friend-
ship (or Alf) is not yet dead, the value is to be included in the
maximization function. This goes far beyond the claim that
value-based reasons are agent-relative to endorse, at least in the
context of ethical justification, a strong sort of “subjectivism.”?3
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If Alf values V (or “prefers” it), no matter how irrationally, it is
to be included in the maximization calculation. But if, as con-
tractualists do, we understand justification as a reason-giving
activity, then whatever he may think, if it is irrational for Alf to
value Betty’s friendship, then he has no more good reason to
endorse a social system that promotes this friendship than does
a paranoid to endorse a social system that responds to his fan-
tasies.?*

A second, more typical, maneuver among constrained teleol-
ogists is to restrict the common good argument to a set of values
that do not presuppose moral principles. Kurt Baier, for ex-
ample, recognizes a wide range of value judgments as reasons
for action, yet his justification of the moral enterprise focuses
on advancing self-interest. That is, although Baier explicitly
rejects egoism and its claim that self-interest alone moves agents,?®
he nevertheless concludes that “Hobbes’ argument is sound.
Moralities are systems of principles whose acceptance by every-
one as overruling the dictates of self-interest is in the interest of
everyone alike. . . .” 2% So for Baier the range of values that enter
into the justification of morality is properly limited to self-re-
garding considerations. Baier is not at all unique in this regard.
Gauthier appeals to only non-tuistic valuings,?” while James
Fishkin tells us that a personal plan of life—which he takes as
fundamental in justification—is a “constellation of private-re-
garding wants and courses of action,” that is, it concerns getting
and doing things for oneself rather than others.?®

Examples could be multiplied.?® Basic to all these approaches
is the aim of limiting the relevant values in justification to those
that concern the agent’s own welfare or interest. Under the
influence of this way of thinking liberal ethics and political
philosophy becomes based on a sort of self-centeredness, and
indeed of a fairly radical sort. If all appeal to moralized values
is to be avoided, then friendship, and I think some sorts of love,
our moral outrage at being treated as mere things, our indigna-
tion at cruelty, all must apparently be excluded. And if, as seems
likely indeed, these values ground yet others, affecting what
jobs we prefer, our social life, and even our valuing of leisure
activities, the set of values upon which justification focuses may
be limited and not very significant as far as some of us are
concerned. To be sure, such limitation makes the justification of
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liberal institutions more straightforward, but it is no less objec-
tionable for that.*

3.2. Deontological Justification

If our value systems presuppose moral principles, an adequate
contractual justification will not be simply a constrained teleol-
ogy. The right cannot be simply defined as that which advances
the good of all, for conceptions of right inform conceptions of
the good. Teleological justification presupposes deontological
justification. Before we can propose institutional arrangements
that advance the values of all we must determine whether the
fundamental moral principles upon which our value systems
rest are justified.

Contractualism is a doctrine about what can be publicly justi-
fied: It seeks to show how the agent-relativity of values gives rise
to agent-neutral moral principles. So it is not enough for Alf to
show that some principle M is the bedrock of his value system.
If it is not the bedrock of anyone else’s value system, Alf has not
shown others that they too are committed to M. Consequently,
the deontological phase of contractualist justification will consist
of an analysis of the contractors’ value systems with the aim of
uncovering those shared, deep moral commitments upon which
all their valuational perspectives depend. If such common moral
commitments are uncovered, a foundation is provided for sub-
sequent teleological argument. Those valuings that presuppose
these shared commitments, as well as those that have no moral
presuppositions, can reasonably provide the basis for teleologi-
cal justification.

4. THE STATE OF NATURE

4.1. Natural Rights and Duties

A description of the state of nature can be interpreted as artic-
ulating the deontological foundation on which the constrained
teleological argument, that is, the social contract, builds. An
alternative would be to allow two sorts of argument in contrac-
tual “negotiation,” arguments as to the basic moral principles
we all agree upon, and arguments about what social arrange-
ments advance the values of everyone. But this would obscure
the logical priority of the deontological foundation. The claim



98 GERALD F. GAUS

isn’t simply that deontological and teleological arguments are
distinct, but that the former sets the stage for the latter by
grounding some values and not others, as well as by constrain-
ing the set of possible outcomes.

In Lockean theory natural rights and natural law provide the
deontological foundation; they are not justified by the social
contract, but possess independent moral justification and, in-
deed, provide the basis for contractual negotiation. Locke, of
course, essentially restricts the contract to establishing a mecha-
nism for protecting these morally prior rights; neverthless, we
must remember that the Lockean legislature is empowered to
advance the public good, subject to the constraint that it does
not violate natural rights, that is, rights that are morally prior to
the social contract.?' In any event, the point is that an adequate
contractual theory will include two types of justificatory argu-
ment: (1) a deontological argument articulating the shared moral
presuppositions of the contractors’ value systems and (2) a con-
strained teleological argument that describes a set of moral and
social principles (or a type of social arrangement) that advances
the values of everyone. The first argument constitutes a descrip-
tion of the state of nature. It is far beyond the scope of this
chapter to defend any complete description of the state of na-
ture; very plausible, I think, are the duties of truthfulness,3?
promise-keeping>® and fidelity to friends.* For our concerns,
however, three rights are of particular interest: (1) the right to
liberty; (2) the right to property, and (3) the right to exchange
holdings.

4.2. The Basis of the Right to Natural Liberty

Consider what Locke called man’s “Natural Freedom.” An agent
is not by nature subject “to the Will or Authority of any other
Man.”?® Locke says that all men are naturally in “a State of perfect
Freedom to order their Actions ... as they see fit ... without
asking leave, or depending upon the Will of any other Man.”36
This starting point embodies the moral supposition that each of
us is free to do as he wishes unless a justification can be ad-
vanced for restricting that freedom. That is, the claim to natural
liberty provides a point of departure for all further ethical and
political justification, providing a presumption against interfer-
ence and placing the onus of justification squarely on those who
would limit liberty. Once established, it follows that all further
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justificatory ethics and political philosophy becomes a defense
of liberty-limiting principles, duties, etc.®’

The right to natural liberty articulates a basic moral assump-
tion of all self-directed agents, an assumption that can be denied
only by a sort of self-destructive act. To see what a self-directed
agent is, consider a contrasting sort of agent. Clifford Geertz
has described Balinese social life as “at once a solemn game and
a studied drama.”3® What is especially fascinating is that the
main emotion helping to induce compliance with the demands
of this drama isn’t guilt or shame, but lek—a worry that one will
not be able to play one’s parts “with the required finesse.”3°
Writes Geertz: “What is feared —mildly in most cases, intensely
in a few—is that the public performance that is etiquette will be
botched, that the social distance that etiquette maintains will
consequently collapse, and that the personality of the individual
will then break through to dissolve his standardized public iden-
tity.”** The worry is that one may end up revealing an individ-
ualized self rather than stereotyped social role. The social roles
that define personality are designed to prevent the emergence
of individuated selves. As Geertz notes, this leads to an illumi-
nating paradox: “Balinese conceptions of personhood . . . are—
in our terms anyway—adepersonalizing.”*!

Those acquainted with Western analyses of personality will
no doubt note the basic contrast: Western analyses typically
identify the person with the individuated self. This reaches an
extreme in the work of Carl R. Rogers, where achievement of
personhood is identified with removal of masks and roles that
prevent the emergence of “the real self underneath.”*? But the
focus on the self or the autonomous ego as the core of person-
ality is hardly unique to Rogers; indeed, it is central to a large
body of personality theory.** It even informs Erving Goffman’s
work. Like Geertz, Goffman employs the dramaturgical method,
depicting social interactions as a series of performances. But
despite the surface similarity in method, Goffman’s analysis is
different. Roles and performances allow us to direct and shape
our self-images and plans, but they are not stereotyped scripts
designed to prevent the possibility of self-revelations.* We might
say that in Western pluralistic societies, personhood is expressed
through the available cultural resources, but it is not itself con-
ceived as a cultural artifact.

Let us use this contrast to develop two ideal types. For a role-
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directed conception of the person agency is directed by culturally
defined roles that are not devices or expressions of the self. In
contrast, a self-directed person conceives of agency as expressing
the self, whether this requires overcoming roles (Rogers) or
employing them (Goffman). I now proceed to my main claim:
while a role-directed person can reject the right to natural lib-
erty, a self-directed person cannot.

Consider the role-directed person. Prima facie, it seems plau-
sible that role-directed persons might all be committed to the
principle:

RD1: All interferences with the performances of another

must be justified.

This would seem akin to the right to natural liberty: just as self-
directed persons would object to any interferences with their
self-directed activity, role-directed persons would object to any
interferences with the performance of their roles. Of course,
even RDI1 falls significantly short of the right to natural liberty,
as it only concerns interferences with one’s role; however, it
seems at least roughly analogous. But RD1 incorporates a pre-
sumption that action should reflect the intentions of the agent
unless it interferes with others. Are role-directed agents com-
mitted to that presumption? Consider:

RD2: All action must be justified by reference to the ap-

propriate script.

This principle is free of the asymmetry of the right to natural
liberty: not only interferences, but all action, must be justified
by the relevant script. This principle embodies no presumption
that activity should rightly flow from the self. Yet is seems
appropriate for role-directed personalities; if the danger is that
individuated selves may emerge, it is no less important that
noninterfering action be justified by reference to the appro-
priate stereotyped script. Activity is not to reflect the self but
must conform to the self-containing scripts presented by the
culture. Given this view of the relation between the self and
action, the right to natural liberty seems out of place.

The right to natural liberty articulates the basic moral outlook
of self-directed agents: activity rightly expresses the self. A self-
directed agent who rejected the right would be committed to
allowing that another may take control of his activity, and this
would be no cause of indignation. The self as director of action
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would be replaced by another self: one’s activity becomes, strictly
speaking, the expression of an alien self. Without complaint of
wrongdoing, and in the absence of any justification, the self
would allow another to supplant it as the source of action. But a
self-directed agent will resist this: The foundation of his concep-
tion of himself is that Ais activity is properly at Ais beck and call.
For another self to subvert this tie and interpose itself between
an agent’s self and activity threatens self-direction, hence one’s
status as a person. The fundamental demand of self-directing
contractors will be that no one intervene in this intimate relation
between the self and its activity without justifying the interven-
tion to the self.

4.3. Quasi-Lockean Property Rights

If we focus on the right to natural liberty, Rousseau’s position
seems vindicated: Possession, but not exclusionary property rights,
characterize the state of nature. To see this, say Alf picks up an
acorn in the state of nature. Is it his? It seems plausible to
maintain that the right to natural liberty would—in some cir-
cumstances at any rate—protect Alf in his possession of the
acorn. At least in some cases it is certain that objects are an
intrinsic part of one’s ongoing activity; to wrest possession of
them surely constitutes an interference with the agent’s activity.
And, according to the right to natural liberty, it is incumbent
upon Betty to justify interventions to Alf. So the right to natural
liberty can secure Alf in his possession of the acorn.

But this reasoning cannot be extended from possession to
ownership. Quite the contrary: The right to natural liberty is an
obstacle to justifying ownership. Let us assume that Alf is culti-
vating, and constantly occupying a small piece of land, such that
it is reasonable to depict him as in possession of it. He then
makes the proclamation that Rousseau saw as momentous: Alf
asserts that the land is his, even when he is not in physical
possession of it.*> He owns it. But this is to assert that others are
excluded and cannot enter, and that implies interference with
their actions. The essence of ownership is to restrict the liberty
of others vis a vis that which is owned; and, according to the
right to natural liberty, any such exclusionary claim must be
justified to those others. So the argument for the right to natu-
ral liberty does not lend itself to a transition from possession to
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ownership. The right provides a foundation for continued pos-
session but an obstacle to claims to ownership.

If the right to natural liberty were the sole moral constraint
in the state of nature, Rousseau’s position would be unassail-
able: turning possession into property could occur only through
the social contract. But 1 have emphasized that the description
of the state of nature is determined by those shared moral
convictions that underlie our diverse value systems, and so can
include a range of rights and duties. Here Lawrence Becker’s
reconstruction of the Lockean argument is relevant. Becker
alters the labor theory of property in a way that makes claims of
desert fundamental. The “notion of desert,” Becker claims, “is
a constituent of morality per se.”*® The crux of Becker’s thesis is
that the concept of deservingness is a deep presupposition of
the moral enterprise itself. People who act wrongly deserve
blame, those who act in a worthy manner deserve praise. “To
ask whether desert is an intelligible concept,” says Becker, “is to
call into question the whole enterprise of passing moral judg-
ment on people for their conduct.”*” Notice that Becker’s argu-
ment is precisely of the sort required if principles of desert are
to be included in the description of the state of nature: that is,
that the moral enterprise itself —hence all our morality-grounded
valuings— presupposes the validity of desert claims.

Some have charged that, at best, all Becker shows is that
reward or praise, punishment or blame, can be deserved for
moral or immoral acts.*® But I think this is to miss the point.
Becker’s point—and it seems to me reasonable—is that our
morality presupposes the sensibility of moral statements of the
sort:

D: Alf deserves X because of some act A that Alf has per-

formed.*
That is, the notion of classifying people as deserving or undes-
erving because of some previous act of theirs is not a notion we
are free to accept or reject: our morally-informed outlook com-
mits us to it.

The question then becomes in what ways the variables X
and A are filled out. Becker believes that one deserves benefit
(X) for adding value (A) to the lives of others. Hence, he says,
the “following principle must be sound by definition: A person
who, in some morally permissible way, and without being mor-
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ally required to do so, ‘adds value’ to others’ lives deserves some
benefit for it.”% Becker insists that it is necessary that benefit
accrue to others: “Deserving a benefit for producing something
which only you profit from is a strange notion.”>' Becker thus
advocates grounding desert on contribution rather than effort;
given the difficulties with accounts of desert based on effort this
seems advisable.’? But care needs to be exercised. Consider the
following two principles of desert: .

D1: Alf deserves X because Alf has produced X.

D2: Alf deserves X because Alf has contributed to the pro-

ductive process and X is a suitable reward.

Becker—and this is probably the dominant position—sees D2
as the fundamental desert principle of economic systems and
economic justice. Alf deserves X as a reward for contributing to
the collective productive effort. But the intuition behind D1 is
rather different, although the two are typically confused. David
Miller, for instance, writes: “If we consider a state of nature,
such as that constructed by Locke, we shall see how plausible is
the view that when men produce in isolation from one another,
and with land and raw materials in plentiful supply, they each
deserve to retain whatever they can make by their own la-
bour.”%* Miller depicts this desert claim as an instance of D2
(contribution); but if contribution to the social productive process is
the ground of the intuition, why (as Miller rightly points out) is
the intuition strongest under the assumption of isolated asocial
production? The Becker-Miller account of the state of nature, 1
venture, is not really tapping D2 at all, but the different intui-
tion that a person deserves what he produces or, as it used to be
put, “the fruits of his labor.” It seems to me misguided to
suppose that this intuition is to be reduced to a reward for
contributing to the lives of others. The point is different and
more basic: production of X constitutes the grounds for deserv-
ing X. Pace Becker, you undoubtedly deserve what you have
produced for yourself without benefiting anyone else, and it
would be wrong to take it from you without justification.

That the two desert principles are typically confused is readily
understandable. When people are engaged in joint productive
enterprises, both D1 and D2 may sanction distribution to each
according to his marginal product. According to D2 Alf should
get a reward commensurate with his marginal product because
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this is a fitting reward for his contribution to the joint endeav-
our; according to D1 it is an effort to arrive at some determina-
tion of what Alf has produced. Miller is right that in joint enter-
prises determining what Alf deserves is far more difficult than
in Locke’s state of nature, since what constitutes the “whole
product of his labour” is far more difficult to determine.’* But
this in itself testifies that it is really D1 (production) rather than
D2 (contribution) that he has in mind, for contribution requires
proportionate rewards but not necessarily the “whole product
of one’s labor.”

A quasi-Lockean property right exists in the state of nature if
three things are true: It must be the case that the concept of
desert is universally embraced in the state of nature. If, as I
think is reasonable, the notion of desert is indeed basic to the
moral endeavor, desert claims would be acknowledged prior to
the social contract (that is, they are part of the deontological
foundation). Secondly, it must be the case that valid desert
claims provide moral reasons to act. If Alf can show Betty he
deserves X, he has provided Betty with (say) a reason to refrain
from taking X, even if taking X would better promote Betty’s
values.?® Additionally, it must be true that a self-evidently sound
desert claim is that someone who produces something deserves
to use and control it (within, to be sure, specific limits). Put
simply, a worker deserves (in some sense) the fruits of his labor.

As Becker is well aware, justifying property rights via deserv-
ing the fruits of one’s labor is very much in the spirit of John
Stuart Mill. “Private property, in every defence of it,” said Mill,
“is supposed to mean the guarantee to individuals of the fruits
of their own labour and abstinence.”%% But, Mill added:

When the “sacredness of property” is talked of, it should
always be remembered, that any such sacredness does not
belong in the same degree to landed property. No man
made the land. It is the original inheritance of the whole
species. . . . It is no hardship to anyone to be excluded from
what others have produced: they were not bound to pro-
duce it for his use, and he loses nothing by not sharing in
what otherwise would not have existed at all. But it is some
hardship to be born into the world and to find all nature’s
gifts previously engrossed, and no place left for the new-
comer.%’
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If we embrace Mill’s reasonable claim that no one deserves the
land—or any natural resource—the desertlabor theory of
property seems undermined. For if the original appropriation
of a natural resource—that is, exclusionary rights over it—
cannot be justified via desert, it would seem almost all subse-
quent desert-based property claims are undermined. Say Alf
takes possession of a tree, cuts it up and claims desert-based
exclusionary rights over the chair he produces. But Betty ob-
jects that he has no exclusionary rights over the tree in the first
place; he never justified to her a restriction of her liberty vis a
vis the tree. To this Alf may perhaps reply that he has mixed
his labor with the tree, and if he deserves the fruits of his labor,
he also has claims over that in which his labor is embodied. But
as far as I can see, Betty need not accept this. Alf’s labor on the
tree may be very much like Nozick’s tomato juice in the ocean:
by dumping it in what was not his, he loses his labor/tomato
juice, rather than gaining exclusionary rights over the tree/
ocean.®®

. The intuitive appeal of desert-based theories of property be-
gins to evaporate when we squarely face the problem of exclu-
sionary rights over natural resources.’ The typical response of
Lockean-inspired theories is some sort of quasi-Lockean “pro-
viso” that justifies taking resources out of the “common pool”
when this does not worsen the position of others.®® And this in
turn leads to complicated compensation proposals or uncon-
vincing arguments that Alf’s extensive exclusionary right over
natural resources is never to the disadvantage of Betty, who has
no such rights.®! These problems arise because whatever the
stated intentions of later theorists, they follow Locke in conceiv-
ing of the state of nature as, somehow, a condition in which
people can exist, if only in our imagination. As Locke said of
the fruits of the earth, “there must of necessity be a means to
appropriate them some way or other before they can be of use,
or at all beneficial to any particular Man.”%? If desert grounds
property rights, then we need some account of how these de-
sert-based rights could function in the state of nature. After all,
if they could not, the inhabitants would starve! But the state of
nature is but a phase in justificatory argument. The proper
response to the problem of “original acquisition” is indicated by
Mill: “The essential principle of property being to assure all
persons what they have produced by their labour and accumu-
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lated by their abstinence, this principle cannot apply to what is
not the product of labour, the raw material of the earth.”®
Desert-based property rights, then, cannot (to any significant
extent at any rate) come into being until the problem of acqui-
sition or distribution of natural resources has been solved, and
for us that will require appeal to the social contract. In the state
of nature, then, people have a right to a system of private
property that recognizes labor/desert as a grounding of title.%*
But because acquisition of natural resources requires contrac-
tual justification, no significant particular property rights yet
emerge.

4.4. The Market in the State of Nature

Mill believed that “all the reasons that recommend that private
property should exist” also recommend that one should be able
to alienate it, including free gifts and bequests.%® But this isn’t
obvious. If one gives away property that you deserve to another,
it doesn’t follow that he deserves it.%® And even market transac-
tions—which involve a trade of goods rather than free gifts—
aren’t necessarily sanctioned by desert-based arguments for
property. If Alf deserves X, and so it is his property, and Betty
deserves Y, and so it is hers, nothing follows as to the justifiabil-
ity of exchange. Can voluntary exchange somehow transform
the situation such that Alf now deserves Y and Betty X? It seems
fairly obvious that a system of free exchange does not necessar-
ily assure to each person just what he or she deserves.®’

The problem is that market transactions pass on exclusionary
rights. But it is by no means obvious that they pass on deserving-
ness. If Alf had exclusionary rights over X because he produced
X, and so deserved to own it, how can he pass on these rights to
Betty, who did not produce it, and so, according to D1, does not
deserve to own it? And it will not do to reply that Alf’s desert-
based right conjoined with his natural liberty is sufficient to
Jjustify exchange; at issue is not simply Alf’s right to engage in
an act with Betty, but his power to pass on exclusionary rights.
The problem seems to illustrate Nozick’s point that a pattern
such as “to each according to his deserts” will be upset by free
exchange.®® To see our way clear of this difficulty we must first
distinguish two economic desert claims:

DJ: Alf has a property right over X if and only if he de-
serves X.
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PR: Alf’s production of X grounds his desert-based exclu-
sionary right over X.

The first is a desert-based conception of distributive justice; it
insists on a pattern according to which each gets what he de-
serves. So Betty’s possession of exclusionary rights over some-
thing she does not, ex hypothesi, deserve is excluded by DJ. But I
haven’t endorsed this principle of distributive justice; 1 have
argued for a desert-based property right (PR) according to which
Alf deserves X because he produced it. So I have not endorsed
any pattern that must be maintained in the interests of justice.

Now there is certainly no logical bar to holding both (1) that
Alf rightly possesses X because he has performed act A, and (2)
he can engage in some relation with Betty that passes on to her
X even though she has never A-ed. For instance, Alf might be
warranted in believing in Tasmanian tigers because he (and he
alone) has seen one; but he may engage in a relation with Betty
whereby she comes to have a warrant for believing in the exis-
tence of Tasmanian tigers, even though she has never seen one.
So there is nothing crazy in thinking that desert-based property
rights might be transferred without their grounds being trans-
ferred as well. But is there any reason to think that such a right
of transfer is justified by the desert-based account of property
rights? Of three plausible bases for property rights in the state
on nature, I want to argue, the desert-based account alone
presupposes the intuitive notion of “ownership,” including rights
of transfer.

Consider first contribution-based justifications (D2) a la Becker.
On this view property rights are a reward for contribution to
the social productive process. Leaving aside the tendency of this
to collapse into a theory of distributive justice (DJ), it at best
only contingently sanctions a right to transfer holdings. A re-
ward or honor is not intrinsically transferable; although a down-
and-out actor may sell his Oscar he cannot sell his award for the
best actor of 1926. To be sure, in order to render rewards more
beneficial to the recipient we may allow them to be exchanged
for other goods, but nothing intrinsic to the concept of reward
for contribution demands that this should be so. Loyal members
of the Party may be awarded a dacha, but it may well be coun-
terproductive to allow them to transfer it to others.

The second contrast is to a needs-based account of property.
Say, following Locke, one of the arguments for property is that
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God created mankind to flourish, and this means that men need
private property.

This can easily lead to pretty severe limits on alienation.®® If
people’s needs are not always better advanced by alienation,
then rights of transfer will not always be justified. Such consid-
erations often lie behind provision in kind, rather than in cash,
of welfare.

The argument I advanced in section 4.3 supports a more
direct intuition that people deserve to own what they have pro-
duced. Ownership is not a reward for contribution or a way to
satisfy needs; ownership of what one has produced is, in a very
basic sense, fitting and appropriate.”” And because my account
points to this more direct tie, it supports appeal to something
akin to what has been called “full ownership”—certainly it sup-
ports rights to possess, use, manage, consume, transfer, and
destroy.”! Conjoined with the argument for natural liberty in
section 4.2, this constitutes a defense of market relations. For,
given (1) that Alf has exclusionary rights over X such that it is
his, and (2) Betty has exclusionary rights over Y such that it is
hers, (3) that each has rights of transfer in relation to their
property, as well as (4) their intention to exchange X and Y,
then (5) Charlie’s refusal to recognize their post-exchange prop-
erty rights constitutes a violation of Alf’s and Betty’s property
rights and (6) Charlie’s demand that they refrain from engaging
in the exchange constitutes an interference with their natural
liberty and, so, must be justified to them. This isn’t to say that
Charlie can never provide justification: the social contract may
no doubt protect Charlie against externalities arising from Alf
and Betty’s activities that impose costs on him. Nevertheless, the
rights to own and transfer private property, conjoined with the
right to natural liberty, yields a justification of market relations.

5. THE SociaL CONTRACT

5.1. Compromise and the Common Good

Let us assume that we have fully specified the rights and duties
characterizing the state of nature. Now since, ex hypothesi, these
articulate the moral foundations of our value systems, they ar-
ticulate the limits of the contract. The contract must respect
them.
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For a teleological argument to ignore these rights and duties
would be to advance value considerations while undermining
the rationality of those values. But it does not follow that the
contract is confined simply to protecting or institutionalizing
these rights and duties. Once the deontological foundation of
our value system is appropriately recognized, constrained teleo-
logical arguments for principles of right may commence.

Now I have said that these arguments must articulate a com-
mon good. But this seems either too weak or too strong. If it
means an institution is justified if it advances everyone’s values
(no matter how little) vis a vis the state of nature, then it seems
far too weak a requirement. For nearly any social arrangement
would improve upon the state of nature; as long as a person
wasn’t positively exploited, he would have to acknowledge the
claim that the system advances his values. On the other hand, if
to justify moral principles and social institutions by appeal to
the common good is to claim that they advance the values of
everyone to greatest degree, that is, a system is justified only if
it is best from everyone’s perspective, then it seems that no suc-
cessful constrained teleological justifications will be forthcom-
ing.”?

Between these extremes lie compromise justifications: All gain,
but each must give up something to elicit agreement of the
others. Compromise, as Martin Golding has noted, presup-
poses conflict in so far as none of the parties get all that they
want. But compromise also requires some coincidence of inter-
ests or valuings: Each, after all, does gain something from a
compromise.” Compromise can take place when harmony does
not obtain, yet some common good exists. J. L. Mackie recog-
nized the importance of compromise in the justification of moral
principles. “We must,” he said, “lower our sights a little and look
not for principles which can be wholeheartedly endorsed from
every point of view; but for ones which represent an acceptable
compromise between different actual points of view.””* And
indeed some such compromise seems to be at the heart of
contractualist justification.” As Rawls says, the outcome of the
contract is “a pact of reconciliation””® that, we can add, articu-
lates a common good.
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5.2. Distributive Shares and Economic Systems

Much more could be said explicating the idea of a compromise
solution. Gauthier’s recent work in particular has demonstrated
how the idea of a rational bargain, with the state of nature as
the initial position, can be made more precise.”” However, for
present purposes the intuitive idea of a compromise solution
will suffice.

I argued that, in the state of nature we have a right to a
system of private property that ensures one of the fruits of one’s
labor. But before actual holdings can arise, people must also
have exclusionary claims over natural resources. But the natural
liberty of each is limited by exclusionary claims over resources.
If, then, resource claims are to be justified, it must be argued
that a system of property rights works to the benefit of every-
one. Betty is committed to acknowledging that Alf has a right to
a system of property rights that recognizes production as a
ground of title, but she is not committed to accepting Alf’s
exclusionary claims over resources. For Alf to gain these rights
he must justify to Betty limiting her right to act by granting him
right to exclude her from some resource; to do this, Alf must
show Betty that she has reason to embrace the restraint, that is,
that she too benefits. Rawls’s difference principle is a possible
candidate (its first formulation is a principle about inequalities
working to everyone’s advantage).”® On the other hand, Nozick
could well be right; perhaps the difference principle isn’t a
reasonable compromise since it is the best possible option from
the perspective of the least well off.” In any event, it seems that
some principle ensuring that everyone significantly benefits from
the system of property rights is essential. The failure of the
Lockeans to justify a complete account of property rights in the
state of nature®’ leaves the way open for followers of Rousseau
to regulate holdings, through the social contract, to promote
the common good.

It might seem that the partial success of the Lockeans pro-
vides no real constraint on the justifiability of economic systems.
As I indicated earlier, David Miller argues at some length that
desert does not provide a practical criterion for overall judg-
ments of social justice.]! Once we consider the complexities
involved in joint products, accidents and luck, and the impor-
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tance of skills and techniques one has not discovered for one-
self, it may seem that the aim of giving each the whole product
of his labor becomes an unsalvagable muddle. But we should be
wary of rejecting a fundamental claim of justice because we
cannot ever hope to apply it precisely, especially when it seems
(as Miller admits) so widely accepted.?? If we cannot make sense
of giving each the full fruits of his labor, we may still pose grave
objections to economic systems that entirely fail to take cogni-
zance of the justified claims to the fruits of one’s labor.

Consider, for example, Oliver Williamson’s “Peer Group” sys-
tem. In this system of collective ownership all the work stations
in a production process are collectively owned by the workers,
and reward is based on a non-marginal product principle, e.g.,
the workers are paid the average of the group product.®®* Now
in an economy in which Peer Ownership was the only option, it
is plausible that some would have significant grounds for com-
plaint that it violates their natural right to a system that gives
one exclusionary rights over the fruits of one’s labor. Manda-
tory participation in work organizations that reward on the basis
of average performance very plausibly give others control over
the fruits of the labors of those who contribute well above the
mean.

The argument also casts doubt on the justifiability of market
socialism (Yugoslav style), a form of work organization and
ownership much in vogue today.®* Worker-managed market
socialist firms certainly can reward workers differentially, rec-
ognizing the differential claims to the fruits of labor, but market
socialism in effect expropriates the savings of workers invested
in their firms.®® If, as Mill said, one has a claim to the fruits of
abstinence, market socialism tends systematically to ignore this.
Workers who have heavily invested, especially older workers,
have no exclusionary rights to these funds, entirely losing them
on leaving the firm.#®

Non-market, that is, command economies, are also challenged
by the argument from the state of nature. Many socialists have
aspired to reward all according to the fruits of their labor, and
we can at least imagine a command economy that sought to
distribute income with this in mind (e.g., according to marginal
product).®” But even if this desert-based claim informing quasi-
Lockean property rights could be met in non-market systems,
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prohibition on market exchanges would infringe the right of
transfer and constitute an interference with natural liberty.

The argument points to a market system where people have
exclusionary rights over the fruits of their labor. But must the
system be capitalist? Robert Dahl thinks not; indeed he indicates
that “corporate capitalism” cannot be justified. “Whatever one
many think of the validity of Locke’s notion of labor as justify-
ing private property . ..,” he says, “it cannot justify the owner-
ship of a corporation by stockholders. For on Locke’s justifica-
tion only those who labor to produce goods and services, the
workers and employees, would be entitled to own the goods and
services produced by the firm.”®® Thus it might seem that a
system of worker cooperatives—which was Mill's dream—is
required by the argument.?® Now certainly a cooperative system
is consistent with my argument, but it is not at all clear that
corporate capitalism is precluded. Because we have rejected the
desert-based conception of distributive justice (D]) in favor of a
desert-based theory of property rights including the power to
transfer title (section 4.4), Dahl’s main claim—that those who
do not labor cannot have justified title—can also be rejected.
Although I certainly have not demonstrated that it is impossible
to show that in some way corporate capitalism is inherently
immoral, my argument does demonstrate (1) that any prohibi-
tion of capitalist acts between consenting adults is a violation of
natural liberty and so stands in need of justification and (2)
abolishing the right to transfer justified holdings is a violation
of the right to property and the social contract cannot legiti-
mately ignore this natural right. But the capitalism that is justi-
fied is a distinctly redistributive sort, ensuring that all gain to
the extent required by the principle of fair compromise.°
Moreover, nothing in the quasi-Lockean argument precludes
public regulation of the private sector. The quasi-Lockean ar-
gument from the state of nature provides parameters for the
social contract, but within these a variety of economic systems
might be justified.

6. CONCLUSION

I have sketched a contractual justification of an economic system
characterized by the market, private property, and significant



A Contractual Justification of Redistributive Capitalism 113

redistribution of income and wealth by the state. The combina-
tion of market, private property, and redistribution, of course,
is not at all novel. It was the heart of the program of the “new
liberalism” that arose around the turn of this century,®! and it
has recently been defended by a number of liberal political
philosophers. But it has long been doubted whether this widely
accepted triad of institutions can be justified from a single co-
herent moral perspective. Beginning with an individualist lib-
eral theory that provides solid grounding for private property
and the market, redistributive capitalism (it is said) then over-
lays a collectivist theory that aserts existence of a state empow-
ered to distribute a pool of social assets. This leads to the charge
of incoherence.®? If society is essentially a system of mutual
advantage among individuals entertaining diverse and often
competing ends, from where does the pool of collective assets
come? How can the liberal state, devoted to the protection of
individual freedom of choice, be transformed into a collectivist
enterprise pursuing social goals? I have tried to show here that
redistributive capitalism articulates a morally unified outlook:
The contractual argument that justifies private property also
Jjustifies redistribution.
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JUSTICE UNDER
CAPITALISM

JONATHAN RILEY

I

Many observers share Alan Ryan’s view that “capitalism is not
... morally very engaging.”' Socialists in particular often claim
that distributive injustice is inherent in capitalism. Michael
Harrington’s assertions in this regard are fairly typical: “Capi-
talism . . . is outrageously unjust: it requires a continuing mal-
distribution of wealth in order to exist. But more than that, it is
also self-destructive. This is why we live in the twilight of an
epoch.”? Even if the finger of doom is not pointing in the
direction Harrington thinks, all virtuous citizens must surely be
socialists if capitalism necessarily involves gross inequality in the
distribution of personal wealth with attendant poverty, exploi-
tation of labor, worker alienation, and class antagonism.
Remarkably, admirers of capitalism usually concede that it is

I am very grateful to Richard Krouse and Michael S. McPherson for stimulating
my interest in this topic. In particular, I have benefited from their interpretation
of Mill offered in a paper, “The Logic of Liberal Equality: John Stuart Mill and
the Origins of the Political Theory of Welfare-State Liberalism,” delivered at
the Poverty, Charity and Welfare conference held at Tulane University, Febru-
ary 14-16, 1986. Conference proceedings are published in J. Donald Moon,
ed., Responsibility, Rights and Welfare (Boulder, Colo.: Westview Press, 1988).
Nevertheless, 1 defend a quite different interpretation of Mill in the present
chapter. My thanks also go to David Braybrooke, John Chapman, and Roland
Pennock for helpful comments and suggestions. Responsibility for the views
expressed remains mine alone.
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indifferent to claims of distributive justice. Strong admirers fo-
cus instead on its putative virtues of economic efficiency and
liberty. Milton Friedman, Friedrich Hayek, and Robert Nozick,
for example, variously defend free enterprise but essentially
ignore the charge that it gives rise to an unjust pattern of
economic inequality.® Weak admirers temper their admiration
by insisting that capitalism must be supplemented by substantial
redistribution of income and wealth. Kenneth Arrow and
Amartya Sen, for example, want more economic equality (how-
ever defined) despite their admiration for the efficiency of cap-
italist markets.* The important point is that these observers
apparently agree that claims of distributive justice are foreign
to capitalism. Many have come to think that unconstrained cap-
italism is inherently unjust. It runs on personal greed, demands
laissez-faire to generate efficient resource allocations, and, un-
less constrained by government, destroys every semblance of
economic equality.

If capitalism is inherently unjust, then writers of every ideo-
logical persuasion must feel surprise at the degree of support
voiced by a majority of Americans for private property and
economic individualism. Most seem to be disturbed by the de-
gree of economic inequality in the U.S. yet are apparently un-
willing to abandon capitalism or to authorize redistribution of
property without adequate compensation.”> The grossly inegali-
tarian nature of the American economy has been fairly clear for
some time. According to the available data (much of it sketchy
and unreliable), economic growth during the four decades lead-
ing up to the Civil War gave rise to marked inequality that in
large measure seems to persist up to the present day despite
some twentieth-century levelling.®

Income inequality is significant and seems inflexible in impor-
tant respects. In 1985, for example, the poorest 20 percent of
U.S. households received about 5 percent of total money in-
come before taxes and the next poorest quintile received about
11 percent of total pretax income. The richest 20 percent and 5
percent of households received about 44 percent and 17 per-
cent of total pretax income, respectively.” The shares of the two
poorest quintiles have remained roughly constant for the last
fifty years even though about 10 percent of total pretax income
has been redistributed from the richest quintile to the middle
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classes during the same period. This performance is sometimes
described as a “revolutionary” levelling of incomes but does not
seem to have involved much pretax income redistribution toward
the poor and near-poor. Moreover, the share of the richest 5
percent of households declined only slightly during the same
period, from about 19 percent of total pretax income in 1929 to
17 percent in 1985. The data imply that the average income of
the top 20 percent is still nearly nine times that of the bottom
20 percent.®

Lester Thurow notes that the distribution of pretax income
masks a more unequal distribution of market earnings. In 1985,
the bottom quintile of individuals earned less than 2 percent of
total wages and salaries and the next poorest quintile earned
less than 8 percent. The richest 20 percent of individuals earned
about 48 percent. The average pay of the top 20 percent is
more than 25 times that of the bottom 20 percent.” Moreover,
the earnings distribution has been gradually becoming more
unequal since World War 11, although rising government trans-
fer payments and labor force participation rates for women
have offset the rising inequality in earnings up to now.'?

The details of personal wealth distribution are more problem-
atic but available data suggest remarkable wealth inequality. In
1973, for example, about 35 percent of all families apparently
held no measurable wealth and indeed the bottom 80 percent
of families owned only about 15 percent of total net wealth. The
top 5 percent and 1 percent of families held about 55 percent
and 33 percent of total net wealth respectively.!' Some evidence
suggests that the wealth shares of the richest groups have been
largely stable since about 1945, although wealth seems to have
been even more concentrated during the hundred years prior
to World War 11.'? Moreover, the portion of wealth that might
be called “riches” or “capital wealth” is even more unequally
distributed.’® Riches include bonds and securities, corporate
stocks, commercial real estate and rental property, trust fund
equity and, more generally, all wealth “over and above those
assets [such as consumer durables and owner-occupied housing]
which are necessary to reproduce [any person’s] labor power
from day to day, rested, fed, and at [his] customary place of
work.” !4 In 1973, for example, the richest 5 percent and 1
percent of families owned about 85 percent and 60 percent
respectively of all privately held corporate stock in America.'?
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Related to gross economic inequality is what Jennifer
Hochschild labels “the hollowness of the equal opportunity claim”
in the U.S.'® Access to occupations is largely determined by
socioeconomic background, race, and sex, even if relative pay
rates are influenced by market forces for those workers who
have access to the particular occupation.|7 Moreover, upward
mobility within the wealth distribution appears to be at best
modest. According to Thurow, “about 50 percent of the great
fortunes are gotten through inheritance.”'® The richest families
can preserve their privileged status by relying on legal loopholes
to avoid estate and inheritance taxation on their massive inter-
generational transfers of wealth.'® The other 50 percent of the
great fortunes are apparently made through risky investments
in financial assets such as corporate stocks. Stock values may
increase wildly when the corporation is expected (perhaps with-
out much evidence) to experience excess profits for one reason
or another. Thurow suggests that these giant capital gains are
largely a matter of luck, and notes that legal loopholes again
permit the rich to pay little or no capital gains taxes.?’ In short,
the U.S. economy apparently shows little tendency to mitigate
earnings inequality by breaking down the barriers of racial and
sexual discrimination and providing all workers with a more or
less equal opportunity to acquire skills; and shows even less
tendency to reduce the concentration of wealth through taxa-
tion of the rich.

The extent of measured economic inequality in the U.S. can
only strengthen the conviction that capitalism is inherently un-
just.?! Gross inequality, in addition to other problems, has
prompted speculations that capitalism is destroying the tradi-
tional moral values that bind American society together and
indirectly legitimate capitalism itself. Even analysts not disposed
to criticize capitalism are prepared to grant that it is inherently
incapable of legitimating itself and “singularly devoid of plausi-
ble myths [or ideals] . .. that command a high degree of com-
mitment and sacrifice on the part of those who believe in them.”??
And yet capitalism in some form has always seemed to inspire
many Americans, to wit, all those who admire the familiar
“American dream” that “you can make it if you try” through
hard work, sacrifice, and a little luck. It is easy to dismiss the
relevance of these ideals given the contemporary American reality.
But dreams apparently die hard. Indeed, Robert Nisbet sug-
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gests that a rather ambiguous capitalist ideal is inseparable
from what he calls “the American Religion”: “One need only
scan the speeches of the pioneering industrialists—Carnegie,
Rockefeller, Ford and others—to discover quickly that they had
all of the European socialist’s contempt [for] . . . class inequali-
ties and other hereditary obstacles to the freest possible rise of
the common man. But they [also] had something the European
socialist didn’t have: conviction that the good society could and
would be achieved by individual freedom rather than collective
action.”? Rich capitalists might be expected to display a firm
conviction that no necessary contradiction eixts between distrib-
utive justice and economic freedom. But American workers
seem to have been similarly convinced: “Every working man a
capitalist, every capitalist a working man at heart: this was a part
of the American Religion.”?* Even if, as Nisbet fears, “the
American Religion” may not prosper in the future, the possibil-
ity of distributive justice under capitalism seems to have been
taken for granted in America up to now.

We are presented with a paradox. Gross economic inequality
arguably confirms the injustice of capitalism, yet most Ameri-
cans cling to their traditional faith that capitalism and economic
freedom can somehow be reconciled with distributive justice.
Perhaps most of the people really can be fooled all of the time.
But I will argue for a different resolution of the paradox:
Capitalism properly understood is not inherently unjust. In-
stead, pure capitalism is grounded on a principle of distributive
justice that is at odds with marked inequality among self-inter-
ested agents capable of work and abstinence. An implication of
my argument is that Americans who seem to embrace a capital-
ist ideal are not being inconsistent when they condemn the
contemporary pattern of inequality. Capitalism itself, properly
understood, is not compatible with the apparent extent and
intergenerational stability of wealth inequality.

My argument relies at several crucial points on the writings of
J. S. Mill. He is remarkably suggestive not only about the mean-
ing of justice under capitalism but also about the sorts of gov-
ernment intervention required to promote its achievement.
Moreover, his claims need repeating that capitalism is the type
of economy most likely “for a long period to come” to yield
distributive justice.?® Recent commentators suggest, however,
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that he ultimately dismisses capitalism in favor of socialism as a
means of attaining equality and real economic freedom.?%

11

As Mill remarks, “mankind have many ideas, and but few
words.”?” Some ambiguity is unavoidable in any discussion of
justice under capitalism because key words like “capitalism” and
“justice” are contested concepts.

By “capitalism” I mean an economy in which private agents,
including corporations, are assigned legal rights to own produc-
tion goods, that is, the factor inputs or means of production. Of
course, individuals are also assigned rights to own consumption
goods but that does not distinguish capitalism from socialism:
“Socialism by no means excludes private ownership of articles
of consumption; the exclusive right of each to his or her share
of the produce when received, either to enjoy, to give, or to
exchange it ... The distinctive feature of socialism is . .. that
the instruments of production are held as common property.”2®
The distinctive feature of capitalism, then, is that production
inputs (including labor, capital, and land) are held as private
property.

“Property” is a term that refers to the rights of ownership
granted by society with respect to both production and con-
sumption goods. The meaning of the term varies across societies
because different societies assign different bundles of proprie-
tary rights. Mill writes, “The idea of property is not some one
thing, identical throughout history and incapable of alteration
...;atany given time it is a brief expression denoting the rights
over things conferred by the law or custom of some given soci-
ety at that time ...; but these powers of exclusive use and
control are very various and differ greatly in different countries
and in different states of society.”?? “Private property” refers to
the proprietary rights held by private agents. “Public property”
refers to the rights held by government or its agents in the
public interest. Both private and public property owners may
assign to nonowners various rights or permissions relating to
some nonexclusive use of the relevant assets. Even though so-
cialism comprehends private property in articles of consump-
tion, it is convenient to focus on the means of production in
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order to speak as if the institution of private property were
restricted to capitalism. If capitalism is unjust, then it must be
because private ownership of productive assets is inherently
unjust.

Among the proprietary rights that are esential to the idea of
private property is the right of contract. According to Mill, “The
idea of private property . . . includes . . . the freedom of acquir-
ing by contract. The right of each to what he has produced,
implies a right to what has been produced by others, if obtained
by their free consent; since the producers must either have
given it from good will, or exchanged it for what they esteemed
an equivalent, and to prevent them from doing so would be to
infringe their right of property in the product of their own
industry.”?® Given that private property implies freedom of
contract, capitalism involves markets whenever property owners
choose to transact through well-defined contractual arrange-
ments. A market is any decentralized mechanism that enables
buyers and sellers to implement contracts. A market may be a
price system or a bargaining process. In either case, participants
generally know only their own production and consumption
plans and seek to maximize their self-interest by competing with
one another for the best possible terms of exchange.

The relation of capitalism to the market requires clarification
in at least three respects. First, the market does not necessarily
presuppose private property. Markets are logically conceivable
under socialism. But most observers agree with Mill that a moral
revolution is necessary before socialist managers will have suffi-
cient incentives to promote economic efficiency.*’ Given the
present state of moral education, incentives of public spirit,
conscience, and honor cannot be depended upon to motivate
most people. Rather, “with men as they now are,” the sole
reliable incentive is “the prospect of bettering their own eco-
nomic condition and that of their family.” Moreover, any moral
improvement is likely to be gradual. “We must therefore expect,
unless we are operating upon a select portion of the population,
that personal interest will for a long time be a more effective
stimulus to the most vigorous and careful conduct of the indus-
trial business of society than motives of a higher character.”3?
The general conclusion is that capitalism is required to avoid
market failure. If predominantly self-interested managers are
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to generate economic efficiency, then they must either own
capital in the enterprise or be accountable to those who do.??

Second, capitalism does not necessarily rely on markets to
achieve economic efficiency because markets sometimes fail.>*
As Oliver Williamson among others points out, capitalists may
remove certain types of transactions from the market into verti-
cally integrated firms to promote economic efficiency.® Markets
tend to be efficient only if transactions are discrete and precise
and so amenable to well-defined contractual agreements. Ide-
ally, market exchange is anonymous, takes place among parties
without any continuing relation and involves non-specific assets
with high values in alternative uses. Non-market capitalist insti-
tutions are arguably more efficient for transactions that are not
suited to straightforward contracting. For example, a vertically
integrated firm is likely to reduce transactions costs if exchange
is personal, the parties need to make sizeable investments in
expectation of a continuing relation, and the goods traded are
“idiosyncratic” asets (highly specific to particular purposes) with
virtually no value in any alternative use. Capitalism may in
principle rely as much on planning as does socialism. Neverthe-
less, planning by the managers of large-scale private corpora-
tions does not involve any departure from the principle of
laissez-faire. No government intervention in the economy is
implied.

Third, even if capitalist institutions, including the market,
generate efficiency, this efficiency “is faint praise indeed” from
the perspective of distributive justice.® All that economic effi-
ciency, sometimes termed Pareto optimality, implies is that no-
body can be made better off without making someone else
worse off. “A state in which some people are starving and suf-
fering from acute deprivation while others are tasting the good
life can still be Pareto optimal if the poor cannot be made better
off without cutting into the pleasures of the rich—no matter by
how small an amount.”3” This distinction between efficiency
and distributive justice is not contingent on the existence of
large-scale private firms but remains valid even if we imagine
that capitalism is characterized by many small-scale owner-man-
aged firms operating in competitive markets. The moral stand-
ing of the market must be distinguished from its vaunted effi-
ciency. Indeed, the view that the invisible hand somehow brings
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about justice by resolving conflicts among selfish agents in a way
that no agent intends, is simply misplaced. As Sen has made
clear, the market is not concerned with resolving conflicts at all.
Instead, it permits different agents to realize their shared inten-
tions to transact on the best possible terms given their respective
positions in the (perhaps highly inegalitarian) distribution of
wealth. In short, “the market division of benefits tends to reflect,
roughly speaking, the economic ‘power balance’ of different
individuals and groups.”® If the given distribution of wealth
and economic power is judged to be unfair in terms of some
theory of justice, then government intervention to redistribute
wealth becomes justified according to that theory—even if the
economy is otherwise efficient. My argument will be that capital-
ism properly understood contains a theory of justice on the basis
of which marked economic inequality may be rectified by gov-
ernment. Capitalism itself authorizes departures from the prin-
ciple of laissez-faire in the name of distributive justice.

“Justice” also requires clarification. Unfortunately, justice in-
volves potentially contradictory ideas whatever theory is adopted
of its ultimate foundations or first principles. Arrow, for ex-
ample, broadly following John Rawls, suggests that justice val-
ues both liberty and equality of results. But he admits that
liberty and equality are “basically complementary” only if the
idea of equality of outcome is left imprecise and “the right to
engage in business and to set prices freely” is not essential to the
idea of liberty.?® More generally, Mill suggests that justice com-
monly includes such diverse ideas as conformity to legal rules;
respect for moral rights that the law fails to recognize; the
distribution of personal benefits and harms according to desert;
the keeping of our promises, either express or implied, and
satisfaction of any expectations that we “knowingly and volun-
tarily” raise in other persons; impartiality in the sense of refus-
ing “to show favour or preference to one person over another,
in matters to which favour and preference do not properly
apply”; and, closely related to impartiality, some kind of equal-
ity, the idea that “in the eyes of many persons constitutes [the]
essence [of justice].”*® Evidently, these various ideas are incom-
patible with each other in many contexts. Justice becomes prob-
lematic unless some order of priority is established among the
component ideas. Many alternative orderings are conceivable,



Justice Under Capitalism 131

however, depending upon our particular theory of the ultimate
foundations of justice. Both Arrow and Mill defend versions of
a utilitarian theory of justice according to which different ideas
or “secondary principles” of justice should be evaluated and
compared on the basis of their expected consequences for gen-
eral utility.?! Sen, on the other hand, adopts a pluralist theory
of justice that rejects the feasibility let alone the appeal of any
complete ordering of the various components of justice.*?

We can ignore the vexed question of the ultimate foundations
of justice. General agreement obtains that justice properly con-
sists of various impartial assignments of legal and moral rights,
some of which may perhaps conflict with others in particular
circumstances. Whatever order of priority, if any, is established
among the different sorts of rights, each person’s collection of
rights is deserving of equal protection by society. More to the
point, three sorts of personal rights-assignments are associated
with capitalism: rights to economic liberty, that is, rights to
engage in business; property rights; and welfare rights. My
strategy will be to isolate the three ideas or “secondary princi-
ples” of justice that respectively give rise to these three sorts of
rights-assignments. Following Mill, I argue that rights to eco-
nomic freedom are at best property rights by another name and
have no basis in his famous “principle of liberty”; that property
rights are based on a principle of desert that is essential to
justice under capitalism; and that welfare rights are based on a
principle of need that, though not essential to capitalist justice,
is compatible with the principle of desert. In short, capitalist
justice implies property rights grounded on the principle that
producers deserve the fruits of their exertions. But these prop-
erty rights can be supplemented by welfare rights grounded on
the notion that persons incapable of productive labor need help;
and also by rights to liberty grounded on Mill’s idea that every
person has a purely private sphere—outside the economy—
where he should be free to do as he likes because his conduct
affects no other persons against their wishes. The resulting
mixture of property rights, welfare rights, and rights to be left
alone might ultimately be justified by any of several alternative
theories of justice.**
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I

Justice under capitalism properly does not involve individual
rights to liberty with respect to the allocation of scarce re-
sources. Mill, for example, makes clear that his famous “princi-
ple of liberty”—a secondary principle of justice prescribing im-
partial assignments of rights to act as one likes in purely private
matters— has nothing to do with the economic doctrine of “lais-
sez-faire” or “free trade”: “[T]rade is a social act. Whoever
undertakes to sell any description of goods to the public, does
what affects the interest of other persons, and of society in
general; and thus his conduct, in principle, comes within the
jurisdiction of society. . . . [T]he so-called doctrine of free trade
... rests on grounds different from . . . the principle of individ-
ual liberty.”** Economic transactions are by their very nature
public concerns rather than purely private actions. Business
freedom is not protected as a matter of right. As Arrow says,
“business freedom by its very nature affects others, since it
determines the terms on which they receive goods: hence, it can
be justified only if others benefit, not if it inflicts serious injury.
Indeed, most, though not all, of those who argue for business
freedom accept that it must be restricted in such cases as
monopolization and fraud.”*®

The freedom to engage in business is properly grounded not
on justice but on general expediency. In particular, society might
adopt a policy of laissez-faire to promote efficiency. Mill de-
fends laissez-faire on efficiency grounds: “Laissez-faire . . . should
be the general practice: every departure from it, unless re-
quired by some great good, is a certain evil.”*® Most modern
economists agree that “there is indeed a strong argument for
competitive price-setting and for freedom of entry into business
as a contribution to efficiency in the allocation of resources.”*’
But any person’s freedom to compete is not the same thing as a
right to liberty. As Arrow complains, “to compare [business]
freedom with those of freedom of expression, of life-style, or of
personal consumption seems to me to be a very strange setting
of priorities.”*® The latter freedoms are rights whereas business
freedom is properly a mere permission. In this regard, Mill
emphasizes that libertarian rights are absolute moral claims that
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other persons, including government officials, have perfect moral
duties to respect. Interference with any individual’s right to
liberty can never be legitimate given a proper definition of his
purely private sphere. By contrast, a permission is merely a
claim that is derived from the absence of any moral obligation
on the part of the agent to refrain from competing with others,
who similarly have no moral obligations to refrain from compe-
tition. Society may legitimately revoke any permission whenever
to do so seems generally expedient:

Restrictions on trade, or on production for purposes of
trade, are indeed restraints; and all restraint qua restraint,
is an evil: but the restraints in question affect only that part
of conduct which society is competent to restrain; and are
wrong solely because they do not really produce the results
which it is desired to produce by them. . .. [L]eaving people
to themselves is always better, celeris paribus, than control-
ling them: but that they may be legitimately controlled for these
ends, is in principle undeniable.*

Economic freedom is a matter of general expedience rather
than justice and moral right. If, as Mill thinks, purely private
spheres can be identified where the agent’s conduct does not
directly injure others, then equal rights to liberty can be as-
signed in harmony to all agents with respect to their private
spheres. But economic transactions do not belong in private
spheres. Any agent’s transactions inevitably affect the plans of
others whether they like it or not, by influencing prices. Pre-
cisely because of interdependence among competitors for scarce
resources, it is generally not feasible to give every agent an equal
moral right to set prices as he likes. Agents must bargain for a
common price at which to carry out their transactions, not claim
that everyone else has a moral duty to accept some arbitrary
price. Indeed, the idea that any agent has a right to set prices
lacks appeal because liberty in this context is inseparable from
power over others.

Unequal bargaining power among agents plays a significant
role in the real-world exchange for at least two reasons. First,
when competitive markets fail, pursuit of efficiency can call for
non-market institutions, large corporations and government, to
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allocate resources.’® Second, even if markets are efficient, it
seems fair to say with Sen that prices generally reflect the bal-
ance of bargaining power that is implicit in the more or less
unequal initial distribution of wealth. If the distribution of re-
sources is highly inegalitarian, then a policy of laissez-faire may
well exacerbate the problems of distributive injustice, lack of
bargaining power, and lack of economic freedom. As Arrow
points out, to the extent that people are impoverished, eco-
nomic efficiency and freedom are associated with injustice: “What
one’s income is, is not determined here by justice, but by a
complicated system of interactions whose ethical meaning is
hard to define. The idealization of freedom through the market
completely ignores the fact that this freedom can be, to a large
number of people, very limited in scope.”®' Hence, justice un-
der capitalism cannot be based on rights to engage in business
and set prices. A principle must be found to limit inequality of
wealth and power. No “principle of economic liberty” can do
this.

v

What is uniquely characteristic of justice under capitalism is the
assignment of individual property rights in production goods.
The secondary principle of justice underlying these property
rights is an “equitable principle of proportion between remu-
neration and exertion.”*? As Mill explains:

Private property . . . is supposed to mean, the guarantee to
individuals of the fruits of their own labour and abstinence.
... The institution ..., when limited to its essential ele-
ments, consists in the recognition, in each person, of a right
to the exclusive disposal of what he or she have produced
by their own exertions, or received either by gift or by fair
agreement, without force or fraud, from those who pro-
duced it. The foundation of the whole is, the right of pro-
ducers to what they themselves have produced.>?

Justice under capitalism stipulates that individuals deserve re-
wards that are proportional to their productive labor. Mill goes
on to argue that this principle of desert does not justify the
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actual economic inequality in any modern economy. In his view,
“the principle of private property has never yet had a fair trial
in any country.”®® If the principle were given a fair trial through
suitable reform of property, he suggests, then any remaining
inequality of results “could not justly give umbrage” in societies
whose members are capable of work: “That all should indeed
start on perfectly equal terms, is inconsistent with any law of
private property: but if . .. the tendency of legislation has been
to favour the diffusion, instead of the concentration of wealth
... ; the principle of individual property would have been found
to have no necessary connexion with the physical and social evils
which almost all socialist writers assume to be inseparable from
.5

The principle that individuals deserve the fruits of their own
exertions remains controversial, however, and requires clarifi-
cation. It must be distinguished from any positive analysis of
how personal incomes are determined in an exchange economy.
The desert principle holds that producers deserve to have ex-
clusive control over the physical products of their own exer-
tions. Strictly speaking, the principle does not depend for its
definition on any antecedent rules of social exchange: A pro-
ducer can be properly said to deserve the fruits of his own labor
even if exchange with other producers never takes place. The
issue of fair exchange values is relevant only insofar as produc-
ers wish to participate in an exchange economy. The determi-
nation of prices and incomes under competitive conditions is
the subject of general competitive analysis.

Competitive analysis takes for granted that production inputs
are uniformly related to outputs. Consider labor, for example.
A physical unit of labor is defined; one “manpower” is generally
supposed equal to one-tenth horsepower. Some such unit of
effort or exertion is perfectly conceivable although measure-
ment problems should not be minimized. Any unit of labor,
when added to given quantities of inputs in a production pro-
cess, yields additional output (or “marginal product”) in a quan-
tity that mankind does not freely choose but discovers as a
natural constraint. The latter point is important because it im-
plies that efficiency in production is not simply a matter of
arbitrary judgement or power. Knowledge of the laws and con-
ditions of production is required. Says Mill, “Whatever mankind
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produce, must be produced in the modes, and under the con-
ditions, imposed by the constitution of external things, and by
the inherent properties of their own bodily and mental struc-
ture.”% Given a medium of exchange, the competitive reward
to any input is then deduced to be the value of its marginal
product: Labor, for example, earns a wage rate equal to the
value of the marginal product of work in that kind of occupa-
tion. The competitive price of any final product is simply the
sum of the competitive rewards earned by the various inputs
that go into its production at the margin. It should be noted
that competitive analysis does not require production technol-
ogy to be represented by neoclassical “aggregate production
functions.” As a result of the well-known Cambridge controver-
sies, such production functions are now known to depend on
highly restrictive assumptions needed to aggregate the different
kinds of capital and labor. But competitive equilibrium does not
presuppose that aggregate production is some function of ho-
mogeneous inputs termed “labor,” “capital,” and “land.” Even
if production must be described in disaggregated terms, it re-
mains possible to refer to the marginal product of each differ-
ent kind of input and to explain any agent’s income as the sum
of the various competitive rewards to his various kinds of capital
assets, labor skills and talents, and land holdings.*"7 Because
there is no presumption that the different types of inputs can
be aggregated, however, the notion of a uniform rate of return
to any aggregate input like “capital” loses meaning. Moreover,
the explanation of factor shares is seen to be a complex exercise
that does not necessarily involve homogeneous classes of capital-
ists, laborers, and landowners.

The principle of desert identifies which portions of personal
income and wealth are morally deserved. It does so by stipulat-
ing which sorts of competitive factor rewards should be guar-
anteed by right to any individual. As already noted, personal
income and wealth inequality may well be closely related to
inequalities in bargaining power among individuals and groups.
The competitive model essentially ignores such considerations,
however, by assuming that no individual or coalition has any
power to set prices. This assumption is problematic for explan-
atory purposes, but it has appeal as a normative device for two
reasons. First, it implies an absence of arbitrary impediments to
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efficiency in production and exchange. Second, it also implies
that all agents have equal bargaining power and this equality
seems closely related to equality of results. Even as a normative
device, however, the competitive model arguably suffers from
internal tensions except at a so-called “long run” equilibrium
where all factor inputs are in variable supply, production every-
where exhibits constant returns to scale, factor prices equal the
values of the marginal products (also average products) of the
relevant inputs, and excess profits are zero. Unless these special
long-run competitive assumptions hold, some types of inputs
are in arbitrarily fixed supply. This destroys equality of bargain-
ing power and seems at odds with the basic competitive premise
that all agents accept prices as given. For example, any non-
produced input or natural resource brings long-run economic
rent (i.e., excess profit) to its possessors, thereby giving them a
permanent reward from competitors who do not possess the
resource and cannot make it themselves. This advantage to
mere possession is hard to square with the competitive idea that
agents are powerless to establish prices that differ from mar-
ginal costs in the long run. Possessors of the natural resource
apparently have power to set prices (uniform or otherwise) that
enable them to receive rewards for mere possession. Similarly,
economists commonly refer to “short run” competitive equilib-
ria where, for example, some particular type of capital or labor
is temporarily in fixed supply for the economy as a whole.
Owners of the limited supplies of these produced inputs receive
short-run economic rents or “quasi-rents” (i.e., excess profits)
because they apparently enjoy a temporary bargaining advan-
tage until competitors can produce additional supplies of the
inputs. For the moment, I want to make use of our special long-
run competitive model to clarify the desert principle for a mod-
ern economy. Unequal control over fixed inputs creates compli-
cations for the application of the desert principle but does not
destroy the principle itself. I will return to such complications
in due course.”

According to the principle of desert, any person’s remunera-
tion should be proportional to his work or effort. That is, he
should have rights over the products of his labor, including the
right to exchange his products for anything he deems to be of
equivalent value. Any reasonable person will so deem the re-
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muneration he receives for his labor in our imaginary long-run
competitive equilibrium. His wage rate equals the value of the
marginal product (and average product) of his type of labor. In
other words, his salary is society’s evaluation of the contribution
made by his labor to the creation of the relevant product in
circumstances where personal bargaining power is equally dis-
tributed and the laws of production are given. Thus, any person
deserves the long-run competitive incomes associated with his
labor; and also deserves any wealth he manages to accumulate
from such income.

Scholars continue to debate whether people have a desert-
based claim for a rate of return to any type of capital.>® In this
regard, capital is often confused with money, the medium of
exchange. But as Mill emphasizes, capital properly includes all
property created by past labor for the support of present labor:

Capital . . . [is] a stock, previously accumulated, of the prod-
ucts of former labour. ... What capital does for produc-
tion, is to afford the shelter, protection, tools and materials
which the work requires, and to feed and otherwise main-
tain the labourers during the process. These are the ser-
vices which present labour requires from past, and from
the produce of past, labour. . .. [A]ll property, however ill
adapted in itself for the use of labourers, is a part of capital,
so soon as it, or the value to be received from it, is set apart
for productive reinvestment.®

Unlike labor or land, capital literally has no productive powers
of its own. Without capital, however, labor cannot exert its
productive powers. And without production, society is left with
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