


Negrophobia an d Reasonabl e Racis m 



Critical Americ a 

General Editors : RICHARD DELGADO and JEAN STEFANCI C 

White by  Law: The Legal Construction of  Race 
Ian F. Haney Lopez 

Cultivating Intelligence:  Power,  Law, and the  Politics of Teaching 
Louise Harmon and Deborah W. Post 

Privilege Revealed: How Invisible  Preference  Undermines  America 
Stephanie M. Wildman with Margalynne Armstrong , 

Adrienne D. Davis, and Trina Grill o 

Does the Law Morally Bind  the Poor? or What Good's  the 
Constitution When  You  Can't  Afford  a  Loaf of Bread 

R. George Wright 

Hybrid: Bisexuals, Multiracials,  and  Other Misfits  under  American Law 
Ruth Colke r 

Critical Race Feminism: A Reader 
Edited by Adrien Katherine Wing 

Immigrants Out!  The  New Nativism  and  the Anti-Immigrant 
Impulse in  the  United  States 

Edited by Juan F. Perea 

Taxing America 
Edited by Karen B. Brown and Mary Louise Fellows 

Notes of  a Racial Caste Baby: Colorblindness and  the  End  of 
Affirmative Action 

Bryan K. Fair 

Please Don't Wish  Me  a  Merry Christmas: 
A Critical  History of  the Separation  of  Church and  State 

Stephen M. Feldman 

To Be an American: Cultural  Pluralism  and  the 
Rhetoric of  Assimilation 

Bill Ong Hing 

Negrophobia and  Reasonable Racism:  The  Hidden Costs  of 
Being Black in America 

Jody David Armour 

Black Rage Confronts  the  Law 
Paul Harri s 



N E G R O P H O B I A 
A N D REASONABL E RACIS M 
The Hidde n Cost s o f Being Black in America 

Jody David Armour 

NEW YOR K UNIVERSITY PRES S 
New York and Londo n 



NEW YORK UNIVERSIT Y PRESS 
New York and Londo n 

Copyright ©  1997 by Ne w York Universit y 

All rights reserve d 

Library o f Congres s Cataloging-in-Publicatio n Dat a 

Armour, Jod y David . 

Negrophobia an d reasonabl e racis m :  the hidden cost s of bein g 

Black in America /  Jod y David Armour . 

p. cm . — (Critica l America ) 

Includes bibliographica l reference s (p. ) an d index . 

ISBN 0-8147-0640- 1 (acid-fre e paper ) 

1. Discrimination i n crimina l justice administration—Unite d States . 

2. Afro-Americans—Civil rights . 3 . Racism—United States . 

4. United States—Rac e relations . I . Title. II . Series. 

HV9950.A75 199 7 

305.896'o73—dc2i 96-5130 6 

CIP 

New York University Pres s books are printed o n acid-free paper , 

and thei r bindin g material s ar e chosen fo r strengt h an d durability . 

Manufactured i n the United State s o f Americ a 

10 9 8 7 6 5 4 3 2 1 



To Addie Armour 
and in memory of 

Fred Armour 





CONTENTS 

Acknowledgments ix 

Introduction 

"Rational" Discrimination an d the Black Tax 1 

Chapter On e 

The "Reasonable Racist" : A Slippery Oxymoron 1 9 
How We Know What We Know: The Typical, 

the Reasonable, and the Accurate 2 2 
Why We Blame Whom We Blame: The Typical, 

the Reasonable, and the Damnable 2 7 

Chapter Tw o 

The "Intelligen t Bayesian" : 
Reckoning with Rationa l Discrimination 3 5 

Why Rational Discrimination Is Not Reasonable 4 6 
Race and the Subversion of Rationality 5 8 



viii Contents 

Chapter Thre e 

The "Involuntar y Negrophobe " 6 1 
The Involuntary Negrophob e an d Dueling Conception s o f Law 6 4 

Chapter Fou r 

Of Mic e an d Men : Equa l Protectio n an d Unconsciou s Bia s 6 8 
Private Bias and Equa l Protection 6 9 

Restructuring th e Maze to Serve Justice JJ 

Chapter Fiv e 

Blame an d Punishment : Narrative , Perspective , Scapegoats , 
and Demon s 8 1 

Framing the Narrativ e Broadl y in Women's Self-Defens e Wor k 8 3 
Narrative, Consent , an d Blame 8 4 

The Fundamenta l Faul t Line : Determinis m 
versus Antideterminism 8 9 

"Disadvantaged Socia l Background" 9 4 
Opponents Gras p a t Straws 9 6 

Ideological Agendas 10 1 

Chapter Si x 

Repealing th e Blac k Tax: Breaking th e 
Discrimination Habi t 11 5 

Hypocritical Racist s and Aversive Racist s 11 8 
Proving Ubiquitous Unconsciou s Bia s 13 0 

Combating Unconscious Discriminatio n i n the Courtroo m 13 9 

Conclusion 15 4 

Notes 16 1 

Index 20 1 



ACKNOWLEDGMENTS 

I presente d portion s o f thi s boo k a t variou s workshops , collo -
quia, and faculty seminar s in Colorado, Indiana, Pittsburgh, an d 
at th e Universit y o f Souther n California . I  gained muc h fro m 
these workshops , seminars , an d colloquia , an d than k al l thos e 
who participated . Part s o f th e boo k wer e als o presente d a t th e 
American Association o n Law Schools Conferenc e o n Torts an d 
at anothe r AAL S Conferenc e o n Evidence . I  receive d valuabl e 
comments fro m participant s a t both conferences . 

Outside these organized forums, Phreda Devereaux provide d 
extremely helpfu l remark s o n th e chapte r o n Negrophobia ; 
Frank McClelland offered penetratin g comments on the chapte r 
on stereotype s an d prejudice ; an d Marth a Chamallas , Jule s 
Lobel, Rhond a Wasserman , an d Wels h Whit e rea d larg e por -
tions of the manuscript, making many very thoughtful remarks . 



X Acknowledgments 

The discussions o f battered women benefite d greatl y fro m sug -
gestions by Veronica Hobbs of Advocates for Basi c Legal Equal-
ity. I  a m als o indebte d t o Martin e Beauman , Rhond a Evans , 
Dominck Lee , Piyush Seth , and Christopher White fo r valuabl e 
research assistance, and to LuAnn Driscoll , Karen Knochel, Dar-
leen Mocello , Carolyn Rohan , and Barbar a Salope k fo r patient , 
precise, tireless document processin g assistance . 

I a m als o gratefu l t o m y editors , Richar d Delgado , Nik o 
Pfund, an d Jea n Stefancic , an d t o Ne w Yor k Universit y Press . 
And I  am thankfu l t o th e followin g journal s fo r permissio n t o 
use portion s o f essay s tha t firs t appeare d i n thei r pages : Stan -
ford La w Review , Rac e Ips a Loquitur : O f Reasonabl e Racists , 
Intelligent Bayesians , an d Involuntar y Negrophobe s [4 6 Stan . 
L. Rev . 78 1 (1994)] ; Californi a La w Review , Stereotype s an d 
Prejudice: Helpin g Lega l Decisionmaker s Brea k th e Prejudic e 
Habit [8 3 Cal. L. Rev. 733 (1995)]. 



Negrophobia an d Reasonabl e Racis m 





Introduction 

"RATIONAL" DISCRIMINATIO N 
AND TH E BLAC K TAX 

It is  a  rainy  night  in  a  combined  residential  and  commercial 
neighborhood in  a  predominantly  White  upper-middle-class 
section of  a  major  U.S.  city.  It  is  10:30  P.M. It  is  raining  hard. 
Although most  of  the  fashionable  shops  and  boutiques  in  the 
neighborhood have  closed,  the neighborhood  bank  contains  an 
automatic teller.  The machine is  located in  a lobby between  two 
sets of  glass  doors,  the  first  of  which  opens  directly  into  the 
bank and  is  locked at  closing each  day, while the  second  leads  to 
the public  sidewalk  and  remains  open  twenty-four  hours. 

A middle-aged  resident  of  the  neighborhood  enters  the 
bank's lobby,  inserts  her  bank  card  into  the  machine,  and 
requests two  hundred  dollars.  As she  waits  for  her  transaction 
to be  processed, the  woman  suddenly  notices  a  figure moving 
directly toward  the  lobby  from  across  the  street,  focusing  her 
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full attention  on  the  approaching  figure,  she  notes  that  the  per-
son is  a  young  man  (at  most  twenty-something);  that  he  is 
wearing a  trench coat  with  an  upturned  collar  and  a  tarpaulin 
hat pulled  down  even  with  his  eyes  (perhaps  in  deference to  the 
pouring rain);  and that  he  is  Black. 

The trench-coat-clad  young  man  glances  down  the  deserted 
street as  he reaches the  lobby  and  then  enters,  pushing  his  right 
shoulder against  one  of  the  swinging  glass  doors.  As he  pushes 
the door  open,  he  unbuttons  the  collar  of  his  trench  coat  with 
his right  hand  and  reaches  into  the  coat  in  the  direction  of  his 
left armpit.  With  his  eyes  focused on  the  space  beneath his  coat 
into which  he  is  reaching,  he  takes  hold  of  something  and 
begins to  withdraw it. 

Panic-stricken and  conscious  of  the  rhythmic  clicking  of  the 
automatic teller  churning  out  ten  fresh twenty-dollar  bills,  the 
woman pulls  a  small .22  calibre  pistol  from  her  purse  and  lev-
els it at the entering  figure.  As  the  young  man  looks  up  from his 
coat, he  sees  the  pistol  trained  on  him  and  reflexively  thrusts 
his right  hand —which now  contains  a  billfold  retrieved  from 
his inside  breast  pocket —out in  front  of  him,  shouting  at  the 
woman not  to  shoot.  Perceiving  a  handgun thrust  in  her  direc-
tion and  startled  by  the  man's  unintelligible  shouts,  the  woman 
shoots the  Black  man,  who  dies  clutching  his  bank  card. 

This troubling tableau tap s the mos t disturbin g sourc e of drea d 
in moder n America—Blac k violence . Poll s an d studie s repeat -
edly sho w tha t mos t Americans believ e tha t Black s ar e "pron e 
to violence." Anecdotal evidence points to the sam e conclusion . 
Many a  would-be far e who happened to be Black has develope d 
tennis elbow trying to flag down a  taxi, incredulously watchin g 
as fellow White hailer s ar e immediately picke d up and whiske d 



Introduction 3 

away. Further , a s talk-sho w div a an d medi a magnat e Opra h 
Winfrey discovere d whe n sh e was denie d admittanc e t o a  ton y 
boutique i n Chicag o tha t use d a  buzze r syste m t o scree n ou t 
"suspicious persons/ ' eve n grea t fam e an d fantasti c wealt h d o 
not guarante e immunit y agains t Blac k stereotypes . A s Stevi e 
Wonder observe d i n on e o f hi s mos t trenchan t lyrics , "Yo u 
might make big cash/but you cannot cash in your face/ ' And th e 
face o f crime, for man y Americans, is Black. 

In claimin g self-defense , th e shoote r ma y argu e tha t th e 
Black victim' s rac e i s relevan t t o th e reasonablenes s o f he r 
belief tha t sh e wa s abou t t o b e attacked . He r clai m migh t b e 
based on any of three distinc t arguments . First, she could insis t 
that i t was reasonable to consider the victim's race in assessin g 
the dange r h e pose d becaus e mos t peopl e woul d d o so . Sh e 
might introduc e studie s o r anecdote s demonstratin g th e fre -
quency wit h whic h American s mak e assumption s abou t a n 
individual's characte r o n th e basi s o f race , and argu e tha t sh e 
should no t b e punished fo r basin g he r respons e o n th e widel y 
held belie f tha t Black s ar e mor e pron e t o b e criminal s tha n 
Whites. Second , sh e coul d poin t ou t that , independen t o f typ -
ical America n beliefs , he r consideratio n o f th e victim' s rac e 
was reasonabl e becaus e Black s commi t a  disproportionat e 
number o f violent crime s and therefore pos e a greater statisti -
cal threat. "Rational discrimination " would be her watchword . 
In framin g thi s argument , sh e would sho w tha t larg e statisti -
cal difference s exis t betwee n th e crim e rate s o f Black s an d 
non-Blacks, an d sh e woul d asser t tha t sh e kne w of , an d rea -
sonably relie d on , these statistica l probabilitie s whe n decidin g 
to shoot . 

Finally, i f th e woma n ha d previousl y bee n violentl y 
assaulted b y a  Blac k individual , sh e migh t maintai n tha t he r 
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overreaction t o the victim's rac e was reasonable i n ligh t o f he r 
earlier traumati c experience . On e recen t case  accorde d lega l 
weight to such "Negrophobia" by holding that an ordinary per -
son assaulted by an anonymous Black individual might develo p 
a pathological fea r o f all  Blacks sufficient t o justify a n award of 
disability benefits. 1 Invokin g th e sam e psychologica l proposi -
tion, our defendant migh t conten d that her Negrophobia i s rel-
evant t o th e reasonablenes s o f he r reaction s t o th e suppose d 
assailant. 

Because th e concep t o f reasonablenes s drive s self-defens e 
doctrine, each o f these race-base d argument s migh t resul t i n a 
determination tha t the shoote r shoul d be excused fo r shootin g 
the Black bank customer . Indeed, recent experienc e show s tha t 
defendants i n self-defense case s often exploi t the racial fears of 
jurors in asserting the reasonableness o f their fea r o f suppose d 
assailants who are Black.2 The meaning o f race does not neces -
sarily "spea k fo r itself " i n thes e cases ; defense attorney s con -
strue rac e i n subtl e an d not-so-subtl e way s wit h th e goa l o f 
exonerating thei r clients . Homicide (an d wrongfu l death ) tri -
als tha t cente r aroun d race-base d defenses , therefore , ar e 
telling crucibles in which to test the fairness o f acting on racia l 
fears. 

To appreciat e th e growin g acceptanc e o f raciall y charge d 
arguments o f reasonablenes s i n self-defens e cases , one need g o 
no furthe r tha n th e notoriou s Ne w York subway vigilante case 
of People v. Goetz.3 Th e defendant, Bernhard Goetz, successfull y 
claimed tha t hi s shootin g o f fou r Blac k teenagers o n a  crowded 
subway afte r tw o o f the m smile d a t hi m an d "asked " fo r fiv e 
dollars was justified a s an ac t of self-defense . Goet z opene d fir e 
on the youths as soon as they "asked" for money, shooting som e 
while the y wer e retreatin g fro m th e scene . He late r confesse d 



Introduction 5 

that h e kne w non e o f th e youth s ha d a  gun . Goetz' s defens e 
attorney, Barry Slotnick , played on the racia l factor throughou t 
the trial , relentlessl y characterizin g th e victim s i n subhuman , 
stereotype-laden term s suc h a s "savages / "vultures/ ' "preda -
tors o n society/' 4 Th e tacti c worked . Goet z wa s acquitte d b y a 
predominantly Whit e jury . 

Exploitation o f racia l fear s i s also eviden t i n th e tria l o f th e 
four White Los Angeles police officers wh o beat Rodney King . 
Although thi s was not strictly a self-defense case , public atten -
tion rivete d o n th e White policemen' s perceptio n o f the threa t 
posed b y a n unarme d Blac k man . Throughou t th e trial , th e 
defense team s mad e concerte d effort s t o portra y Kin g a s a n 
animal o r monster . Indeed , on e o f th e defendants , Stace y C . 
Koon, testifie d tha t Kin g was " a monster-lik e figur e aki n t o a 
Tasmanian devil." 5 I n hi s closin g argument , th e attorne y fo r 
defendant Laurenc e M. Powell stressed that the officers ' blow s 
were controlle d effort s t o subdu e King , " a Black  man " wh o 
was stoppe d fo r speeding , wh o trie d t o evad e th e police , an d 
who onl y reluctantl y complie d wit h thei r commands. 6 Ho w 
legitimate ar e suc h strategie s ? Consider firs t m y ban k AT M 
example. 

Racial fears are  legally relevan t t o the reasonablenes s o f th e 
shooter's reactio n t o th e youn g Blac k ma n unde r self-defens e 
doctrine, technically.  Nevertheless , we must rejec t al l her race -
based claim s o f reasonableness . My concessio n tha t racia l fear s 
are "technically " relevan t i n self-defens e doubtles s wil l rais e 
some eyebrows . "If h e admits tha t o n a  formal leve l racial fear s 
are legall y relevant , bu t stil l reject s thei r acceptability, " som e 
will say, "then he must be willing to sacrifice logica l consistenc y 
on th e alta r o f politica l correctness. " Thi s objectio n reflect s a 
specious bu t increasingl y popula r attac k o n antidiscriminatio n 
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programs—formalism. A  variet y o f pinche d literalis m tha t 
exalts for m ove r substance , formalis m hold s tha t w e look onl y 
at the letter of the law, disregarding its animating spirit , and tha t 
we equat e peopl e an d situation s tha t ar e superficiall y similar , 
ignoring deepe r differences . 

Many crie s of "reverse discrimination " gro w ou t o f this fal -
lacy: "I f historicall y i t wa s wron g fo r institution s t o conside r 
characteristics suc h as race and gender t o exclude  marginalize d 
groups fro m cor e communit y activities , i t i s just a s wrong fo r 
these institutions to consider such characteristics in affirmativ e 
efforts t o include  thes e sam e marginalize d group s i n thes e 
activities/' Another aspec t o f th e fallac y i s the seemingl y pro -
gressive "color-blind perspective" (or "color-blind formalism") . 
Under thi s perspective , decisio n makers—jurors , judges , 
employers, teachers , an d s o forth—mus t completel y ignor e 
race (as well as gender, sexual orientation, and any othe r mark -
ers o f socia l marginality ) whe n makin g socia l judgment s o f 
others. "Because historicall y race-consciousnes s ha s been use d 
by bigot s t o oppres s minorities, " sa y advocate s o f th e color -
blind perspective , "i t i s racis t an d unjus t fo r current-da y deci -
sion maker s t o b e race-consciou s whe n makin g socia l judg -
ments abou t Black s (o r wome n o r gay s an d lesbians) . Con -
sciously thinkin g abou t rac e wil l lea d eithe r t o discriminatio n 
against Blacks or to reverse discriminatio n i n thei r favor. " For -
malism thu s lump s situation s togethe r o n th e basi s o f som e 
limited se t of similarities an d willfully ignore s the very differ -
ent interests , values , an d socia l policie s tha t distinguis h the m 
on a  deeper level . 

This book seek s t o debunk suc h facil e formalism . On e vehi -
cle fo r thi s debunkin g wil l b e a  compariso n o f th e argument s 
made in defense o f battered women wh o kil l and those made i n 
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defense o f minoritie s fro m " rotten socia l backgrounds " wh o 
kill. This compariso n i s especiall y neede d i n vie w o f th e O . J . 
Simpson tria l and it s rancorous aftermath . For , from th e stand -
point o f popular reaction s to the case, the trial seemed to pit th e 
interests o f on e sociall y marginalize d group , abuse d women , 
against those of another , Blacks . Trial watchers especiall y sensi -
tive to injustices suffere d b y Blacks in the American justice sys-
tem seeme d mor e likel y t o endors e th e acquittal , whil e thos e 
especially attuned to the plight of battered women seemed mor e 
likely to decry it . 

Far from bein g antithetical , th e interest s o f battered wome n 
and disadvantage d Black s (an d othe r minorities ) coincide . A t 
bottom, advocates fo r battere d women an d advocate s fo r disad -
vantaged minoritie s mus t overcom e th e sam e entrenche d con -
servative assumption s t o successfull y defen d thei r respectiv e 
clients. These assumption s bolste r th e subordinatio n o f wome n 
and impoverishe d Black s b y makin g thei r pligh t see m natura l 
and just . W e wil l trac e th e connection s betwee n thei r share d 
struggle agains t domination . 

We wil l als o examin e recen t researc h i n huma n psycholog y 
that demonstrate s tha t color-blin d formalism—th e effor t t o 
ignore a  person's racia l identit y i n makin g socia l judgments o f 
her—promotes th e very discriminatio n i t professes t o prevent . 
Decision maker s wh o see k t o reduc e thei r biase d judgments o f 
stereotyped groups must practice color-consciousness, not color -
blindness. Inculcatio n i n color-blin d orthodox y i s s o fir m an d 
pervasive i n thi s country , however , tha t man y reader s initiall y 
may nee d consciousl y t o suspen d disbelie f i n approachin g thi s 
thesis. But I  will build m y argumen t fo r race-consciousnes s i n 
social decision making o n hard empirica l proof, not faith . 

A ne w number s racket—discriminatio n b y mathematics — 
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will be investigated a s well . Defenders o f "rationa l discrimina -
tion" (economis t Walte r Williams , columnis t Richar d Cohen , 
pundit Dines h D'Souza , an d others ) charg e int o discussion s o f 
racial justic e brandishin g th e swor d o f statistic s abou t Blac k 
crime rates, a weapon that upon closer inspection turns out to be 
a hollo w stag e prop , a  nerfsword . Carefu l analysi s wil l revea l 
not onl y tha t "rationa l discrimination " i s no t reasonable , i t i s 
racist. 

In exposing the "rationa l discrimination " canard , I  will trac k 
the formalisti c impuls e t o wha t ma y b e it s mos t staunchl y 
defended bastion ; namely , "hig h objectivity"—th e assumptio n 
that factua l determination s an d value judgments, like two sepa -
rate tubs , si t o n mutuall y independen t bottoms . W e wil l se e 
that, contrar y t o thi s assumption , formall y identica l factua l 
statements about the world, such as "I know my dog is leashed," 
cannot be treated the same when uttered in different situations . 
Put differently , eve n i f I  have exactly the same factual informa -
tion about my do g in two different situations , it may be reason -
able for m e to say " I know my do g is leashed" in one situation , 
but totall y unreasonable—eve n criminal—fo r m e t o sa y i t i n 
another. I n the end , therefore , b y plumbin g man y unexamine d 
assumptions abou t law , justice, mora l reasoning , huma n psy -
chology, an d "hig h objectivity, " I  hope t o ferre t ou t th e injus -
tices of formalism . 

Stubborn Optimis m 

My impetu s fo r approachin g th e proble m o f racia l discrimina -
tion fro m th e standpoin t o f the American justice syste m come s 
from experience . I first experienced the majesty o f the law at age 
eight whe n I  was propelle d fro m m y slee p by a  rude thunder -
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clap. Stil l drowsy , I  coul d fee l th e reverberation s rumblin g 
through ou r floorboards , swellin g i n intensit y unti l the y 
reached m y bedroo m door , which swun g ope n o n a  man bran -
dishing a  shotgun an d shouting , "Freeze—police!" Wha t I  mis-
took fo r a  thunderclap turne d ou t t o be the soun d o f ou r fron t 
door unceremoniousl y partin g compan y wit h it s hinge s an d 
striking ou r livin g roo m floor . I  first sa w the doo r a s my seve n 
siblings and I  were ushered into our family roo m to make roo m 
for the cops combing our apartment for contraband. As our gun -
wielding escorts queued us up for a  round of frisks, my eyes fas-
tened o n th e blu e serg e suit s hulkin g ove r m y handcuffe d an d 
prostrate dad . I couldn't wai t t o se e the look s o n thei r mockin g 
faces whe n m y indomitabl e da d woul d sna p of f th e handcuff s 
and sen d th e cop s scurryin g fo r cover . But th e nex t tim e I  saw 
my da d uprigh t an d unshackle d wa s o n a  Sunday , Famil y Day , 
in the Ohio Stat e Penitentiary . 

The five years of Family Days that followed gave me plenty of 
time t o ponder th e wonders o f the law. What struc k me a s mos t 
wondrous about the law was how readily it could be manipulated 
by spitefu l stat e officials agains t an innocent bu t "uppity " Black 
man. For innocent my da d most certainly was. Even as an eight -
year-old I  kne w tha t a  five-poun d ba g o f marijuan a coul d no t 
spontaneously materializ e from thi n ai r in the kitchen cupboar d 
where it was allegedly discovered. And even as an eight-year-ol d 
I knew my dad wasn't stupid or masochistic enough to stash it in 
the cupboard himself afte r a  close friend i n law enforcement ha d 
warned hi m a  week earlie r tha t we would b e visited by Akron' s 
finest tha t very night . So, ruling out spontaneous generatio n o n 
the on e han d an d som e kin d o f preposterou s paterna l "arres t 
wish" on the other, even to an eight-year-old the explanation was 
obvious: The grass was planted. (Scandals about persistent police 



10 Introduction 

frame-ups i n Philadelphia, Los Angeles, and elsewhere, shocking 
to many, are old news to others.)7 

Immersing himsel f i n crimina l procedure an d constitutiona l 
law, draftin g an d filin g hi s ow n writ s an d othe r lega l memo -
randa, deliverin g hi s ow n ora l argument s befor e appellat e tri -
bunals, my da d ultimatel y vindicate d himsel f throug h federa l 
habeas corpus , the legal procedure by which stat e prisoners ca n 
go to federal court s to argue tha t the y were unconstitutionall y 
convicted or sentenced (se e Armour v.  Salisbury, 49 2 F.2d 1032, 
6th Cir . 1974) . Sentence d a s a  first-time  offende r t o twenty -
two to fifty-five year s fo r possessio n an d sal e of marijuana , h e 
could stil l be wrongfully rottin g in a  jail cell if the current hos -
tility t o habea s ha d bee n i n effect . Th e fiv e year s i t too k th e 
slow wheel s o f justic e t o grin d ou t hi s vindication , however , 
took a  grea t toll , puttin g m y mothe r o n th e publi c dol e an d 
resulting i n th e replacemen t o f m y dad' s re d bric k high-ris e 
apartment building—wha t h e liked t o cal l his "fort y acre s an d 
a mule"—b y a  parking lo t fo r police  vehicles . Made th e devi l 
wanna holler ! 

The secre t o f m y dad' s popularit y wit h th e cit y father s an d 
guardians? A s hinte d earlier , fo r on e thin g h e wa s a n "uppit y 
nigger." A s histor y shows , "uppit y nigger " i s a n appellatio n 
applied to Blacks who do not shuc k and grin and walk on tippy -
toes around certai n Whites, literally o r figuratively . Standin g 6 
feet 8  inche s tall , weighin g 26 0 pounds , possessin g a  bette r 
command o f the Queen' s Englis h tha n most , blessed with kee n 
business acumen , an d floutin g al l the racia l convention s o f hi s 
day, my da d stood out as a Black Gulliver among the lily-Whit e 
Lilliputians wh o controlle d Akron' s essentiall y segregate d 
social, economic , an d politica l institution s i n th e 1950 s an d 
1960s. 
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But Da d wa s guilt y o f on e affron t eve n wors e tha n uppity -
ness, on e man y order s o f magnitud e mor e subversiv e o f th e 
racial cast e system : miscegenation—the drea d comminglin g o f 
gene pools. Of course, the commingling of Black and White gen e 
pools has a long history in the American experience. White male 
slave owners forcibly injected thei r genes into the Black popula-
tion throug h th e owners ' rap e o f thei r Blac k female chatte l fo r 
hundreds o f year s unde r slavery . But th e though t o f a  6 foot 8 
inch barrel-cheste d Blac k ma n skinny-dippin g i n thei r Euro -
pean gen e poo l unhinge d th e "Lily-putians. " (Recall , incredu -
lous reader , that unti l th e Suprem e Cour t decisio n i n Loving  v. 
Virginia i n 1967 , in numerous Souther n state s interracial mar -
riage wa s a  crime . And certainl y th e racia l attitude s tha t gav e 
rise t o th e antimiscegenatio n law s i n th e Sout h wer e no t con -
fined t o Dixie ; a s Malcol m X  pu t it : "Anythin g sout h o f th e 
Canadian border i s The South/" ) Th e rankling sigh t in the lat e 
1950s an d earl y 1960 s o f m y Irish-America n mom , wit h he r 
head ful l o f flaming re d hair , and my strappin g Blac k dad, kick-
ing alon g mai n stree t i n stride—one , two , arm s locked , indu -
bitably matched—undoubtedl y contribute d t o hi s fals e impris -
onment. 

In college, I scoffed a t the naivete of my classmates who were 
applying to law schools with th e stated objective o f serving jus-
tice. I n m y view , enterin g a  courtroo m wa s lik e enterin g a 
crooked casin o i n whic h th e deck s ar e stacked , dic e loaded , 
roulette wheel s fiendishl y rigged . I t too k m y dad—wh o mor e 
than anyon e ha d reaso n fo r cynicism—t o disabus e m e o f m y 
own. H e hammere d hom e tha t eve n thoug h th e Lily-putian s 
had twiste d th e law to vent thei r ow n venomous prejudices , h e 
himself ha d foun d redemptio n i n th e law , for h e had foun d th e 
key to his own jailhouse door in a lawbook of the prison library . 
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The law is not inherently racis t or oppressive; it is merely a tool. 
It can serve as well as subvert justice. In the pages tha t follo w I 
hope to draw on my dad' s stubborn optimis m to develop a more 
hopeful pictur e o f the legal process than tha t draw n by some of 
its critics. 

The primar y reaso n fo r m y cautiou s optimis m abou t th e 
future o f th e America n justic e system—despit e it s tragi c his -
tory of racial injustice—is tha t I  do not believe that mos t Whit e 
people toda y ar e Lily-putians . Mos t Whit e peopl e toda y trul y 
desire t o b e abov e racism . I n this , I  diffe r fro m som e o f m y 
friends wh o hol d tha t mos t Whites ar e incorrigibly prejudiced . 
Our hop e fo r progres s towar d racia l fairnes s i n th e court s an d 
society, however, lie s precisely i n th e empiricall y demonstrabl e 
desire o f mos t White s t o promot e egalitaria n ideal s an d avoi d 
invidious racia l discrimination . The mai n challeng e toda y i s t o 
forge a  consensus about what constitute s racis m and what to do 
about it . 

Racism on Stilts 

Perhaps th e graves t threa t toda y t o progres s towar d racia l jus-
tice come s fro m th e right-win g ideologue s ben t o n convincin g 
White peopl e o f goo d fait h tha t negativ e stereotype s abou t 
Blacks are justified. Trotting out discredited studies , unscientifi c 
experiments, an d cooke d statistics , thes e pundit s tr y t o prov e 
that Blacks are inherently less intelligent and more violent tha n 
Whites. The unmistakable implication of these "proofs'' of Black 
inferiority i s that disparities between Blacks and Whites in edu -
cation and employment mus t be blamed on Blacks' own inferio r 
genes, not o n past an d present discrimination . A furthe r impli -
cation is that Whites nee d not resis t the influence o f some pro -
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foundly derogator y stereotype s o n thei r thinkin g abou t Blacks . 
After all , according t o thes e learne d men , man y o f thes e ugl y 
stereotypes ar e true ! 

Old-fashioned racis m o f the Ku Klux Klan variety is still ou t 
of fashion. Growing in its place, however, is the highbrow, pseu-
doscientific variety—racis m o n stilts , i f yo u will—on e tha t 
hides its fascist boots beneath a laboratory coat . Pseudoscientifi c 
apologies for racia l subordination ar e nothing new in the Amer-
ican experience. One aim of this book is to add a nail to the cof-
fin o f this most recent embodiment o f highbrow racism, though 
I am ever mindful tha t no quantity o f nails will lay it to rest fo r 
good. For , lik e eighteenth-centur y bod y snatcher s wh o mad e 
handsome profit s stealin g corpse s fro m graves , opportunisti c 
ideologues lik e Charle s Murra y an d Richar d Hernstei n wil l 
always b e prowlin g th e cemeterie s o f scienc e fo r th e noisom e 
remains o f discredited scientifi c theorie s with which to foul th e 
marketplace o f ideas. 

The Black Tax 

Consider what I  will call the Black Tax. The Black Tax is the price 
Black peopl e pa y i n thei r encounter s wit h White s (an d som e 
Blacks) because of Black stereotypes. The concept of a "tax" cap-
tures severa l ke y characteristic s o f thes e stereotype-lade n 
encounters: like a  tax, racial discrimination i s persistent, perva -
sive, must be dealt with, cannot be avoided, and is not generall y 
resisted. Taxe s ar e commonl y regarde d a s ineluctabl e fact s o f 
human existence , a s i n th e ol d saw , "Nothing i n lif e i s certai n 
save deat h an d taxes. " Racism, too , is regarde d b y man y Blac k 
observers a s inexorable , a s reflecte d i n Derric k Bell' s "perma -
nence o f racism" thesis. And just a s the stat e stand s behind th e 
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collection o f th e genera l taxes , Blacks ofte n hav e goo d caus e t o 
view stat e representative s suc h a s police and judicial officer s a s 
IRS agents fo r th e Black Tax. 

The Blac k Tax has littl e t o d o with th e Mar k Fuhrman-styl e 
racism tha t le d t o th e fals e imprisonmen t o f m y dad , however . 
The injuries inflicte d o n Blacks by avowedly virulent racist s ar e 
grievous an d stil l widespread , bu t a s I  suggeste d earlier , mos t 
Americans toda y ar e not Mar k Fuhrmans , and thu s mos t racia l 
discrimination toda y is not rooted in conscious animus. Instead, 
most o f i t stem s eithe r fro m unconsciou s menta l reflexe s o r 
from a  belief tha t Black s commit a  disproportionate numbe r o f 
crimes and therefore statisticall y pose a greater threat than non -
Blacks. I t i s unconsciou s discriminatio n o n th e on e han d an d 
ostensibly rationa l discriminatio n o n the othe r tha t impos e th e 
lion's shar e o f the Black Tax today. 

The Blac k Tax come s i n man y varieties . Report s aboun d o f 
Blacks being stoppe d an d interrogate d b y polic e fo r walkin g o r 
jogging throug h "White " neighborhoods . Polic e ar e ofte n 
responding t o call s fro m concerne d neighbors . Althoug h 
Fuhrman-style racis m ma y li e behind suc h call s and stops , it i s 
quite possible that these watchful caller s and dutiful officer s se e 
themselves a s responding reasonabl y t o a  person who seem s t o 
be "out o f place"—nothing personal . 

Likewise, it's "nothing personal" when store security person -
nel shado w Black s i n departmen t stores , "nothin g personal " 
when clerk s refuse t o buzz Blacks into jewelry store s and glitz y 
Manhattan boutiques , an d whe n Whit e wome n bal k a t gettin g 
on empt y elevator s wit h Blac k (bu t no t White ) men . Nothin g 
personal, moreover , i n profil e stop s o f Black s b y dru g enforce -
ment officers , nothin g personal in the redlining of Black neigh-
borhoods b y everythin g fro m bank s t o pizza deliver y services , 
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and positivel y nothin g persona l i n th e mountai n o f empirica l 
evidence o f racia l discriminatio n i n th e administratio n o f jus -
tice. Without a  doubt , th e shibbolet h o f today' s apologist s fo r 
the Black Tax is "nothing personal/ ' 

A serendipitou s illustratio n o f th e attitud e o f man y White s 
toward th e Blac k Tax emerge d fro m m y mailbo x jus t a s I  wa s 
writing thi s Introduction . I  opened th e mai l t o find th e follow -
ing lette r respondin g t o remark s I  mad e i n a  loca l newspaper , 
The Pittsburgh Gazette,  i n which I  described the third degree of 
Blacks by suburban cop s and the special attention I  receive fro m 
store securit y personne l whe n I  doff m y busines s sui t an d do n 
some sweats and sneakers . 

Dear Mr . Armour: 

Re your rambling s i n yesterday' s Post-Gazette,  le t m e 
help you t o understand . 

If I  saw blacks i n m y neighborhoo d I  would b e o n th e 
lookout, and fo r a  good reason . In case  your t.v . is broken, 
let me tell you what has been happening in western Pa. , as 
well as the res t o f the nation . Blacks, who represen t abou t 
ten o r eleve n percen t o f th e populatio n ar e committin g 
about seventy-fiv e percen t o f th e crime . And , the y ar e 
committing abou t ninety fiv e percent o f the stree t crimes . 
Just turn on the tube at night and see where the crimes are 
being carried ou t an d by who . 

When wa s th e las t tim e yo u hear d abou t a  drive-b y 
shooting in Upper St . Clair [ a predominantly White Pitts -
burgh suburb ] ? When i s the last time you heard o f a gang 
related killin g i n Fo x Chape l [ a predominantl y Whit e 
Pittsburgh suburb ] ? I think you go t my point . 
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Of cours e sale s peopl e ar e goin g t o watc h black s i n a 
store mor e closel y tha n whites . .  . .  Blacks commi t a  dis -
proportionate amoun t o f sho p lifting . Hell , wh y d o yo u 
think th e large grocery store s have al l but abandone d th e 
inner citie s where the population i s mostly black ? 

I hear d Jess e Jackso n sa y tha t i f h e hear s foo t step s 
behind him and turns around to see a white face instead of 
a blac k one , he i s relieved . Doe s tha t mak e hi m a  racist ? 
Does tha t mak e m e a  racis t i f I  sa y th e sam e thing ? No , 
what i t does is make a  statement o f fact . 

Once, I  would lik e t o hea r a  black sa y h e understand s 
why white s fee l th e way we do. Please clean up your ow n 
home before yo u tr y t o tell us how to think . 

Without mincin g words , th e autho r o f thi s lette r bluntl y 
states th e cas e fo r th e Blac k Tax from th e standpoin t o f man y 
White ta x collectors . Especiall y tellin g i s th e authorit y th e 
author cite s fo r hi s statistic s o n Blac k criminality—television . 
Were televisio n m y sol e sourc e o f informatio n o n violen t 
crime, I  migh t shar e th e author' s gri m reckonin g o f relativ e 
racial crim e rates . Thus I  wil l investigat e th e rol e o f th e mas s 
media i n th e perpetuatio n o f th e Blac k Tax. Sticking m y hea d 
directly int o the lion' s mouth , I  will also assume that—despit e 
demonstrable biase s in police enforcement—Blacks do  commi t 
a disproportionat e numbe r o f stree t crime s an d as k whethe r 
such a statistic justifies acceptanc e of the Black Tax either in th e 
administration o f justic e o r i n th e everyda y interaction s o f 
ordinary citizens . 

Further, I  wil l focu s o n th e mos t insidiou s an d seemingl y 
intractable sourc e of the Black Tax: unconscious discrimination . 
Unlike the purportedly rationa l discriminatio n roote d in statis -
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tics, this variant reside s in the inner recesse s of the human psy -
che. Drawing on empirica l studies , we will see that unconsciou s 
racial discriminatio n influence s th e socia l judgment s o f al l 
Americans an d lie s a t th e hear t o f "Negrophobia/ ' a  posttrau -
matic stress disorder about Blacks that court s have actually per -
mitted t o play a  role in forma l lega l proceedings . 

Finally, not conten t t o curse the gloom, I hope to light a  can-
dle. Specifically , I  wil l fram e a  proactive  strateg y fo r helpin g 
individuals avoid imposing the Black Tax on African Americans . 
Using recent research in social and cognitive psychology, we will 
see how racially liberal people can combat unconscious discrim -
ination b y inhibitin g thei r automati c negativ e response s t o 
Blacks and replacing them wit h controlled , nonprejudiced ones . 
For this prejudice reductio n strateg y t o work, individual s mus t 
consciously confron t thei r ow n racia l stereotypes . Thi s i s no t 
easy. Courts , fo r example , ar e reluctan t t o allo w attorney s t o 
bring th e issu e o f prejudic e int o th e ope n a t trial . Judges hav e 
barred attorney s wh o represen t Blacks , gays, and othe r sociall y 
marginalized client s fro m encouragin g jurors t o confron t thei r 
unconscious biase s o n th e groun d tha t suc h confrontation s 
"play t o th e prejudice s o f th e jury." Without proactiv e efforts , 
however, thi s mos t cruell y regressiv e o f America' s taxe s wil l 
continue deepenin g thi s nation' s racia l rift ; wit h suc h efforts , 
there i s hope of healing . 

I must ad d one caveat . I am no Polly anna abou t the prospect s 
for promotin g socia l justice throug h th e court s an d othe r stat e 
institutions; th e predation s o f th e Leviatha n stat e ar e to o wel l 
known fo r suc h unqualifie d optimism . Unles s on e i s possesse d 
by a n irresistibl e urg e t o assume th e shap e o f a  pancake, only a 
quixotic foo l woul d charg e head-o n int o a n oncomin g jugger -
naut—take i t fro m a  reformed flapjack.  Ye t I  maintain tha t thi s 
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juridic juggernau t calle d th e America n justic e syste m ca n b e 
gainfully wielded in the service of justice—but only by grasping 
its inner logic and, as in judo, using its own momentum agains t 
it. On this point, I share the sentiments of the influential nine -
teenth-century activist who exhorted, "We must force the frozen 
circumstances to dance by playing to them their own melody/' 



Chapter One 

THE "REASONABL E RACIST" : 
A SLIPPER Y OXYMORO N 

The "Reasonabl e Racist " assert s that , eve n i f hi s belie f tha t 
Blacks ar e "pron e t o violence " stem s primaril y fro m racism — 
that is , fro m a  belie f i n th e geneti c predispositio n o f Black s 
toward greate r violence , from uncritica l acceptanc e of the Blac k 
cultural stereotype , o r from persona l racia l animus—he shoul d 
be excuse d fo r considerin g th e victim' s rac e before usin g forc e 
because most similarl y situate d Americans woul d have done s o 
as well . I n ou r crimina l justic e system , "blam e i s reserve d fo r 
the (statistically ) deviant," 1 assert s th e Reasonabl e Racist . 
"Therefore," h e concludes , "an individua l racis t in a  racist soci -
ety canno t be condemned fo r a n expression o f human frailt y a s 
ubiquitous a s racism. " 

The Reasonable Racist's position, though ultimately specious , 
can muster more factual and legal support than one might think . 
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With regard to his claim that average Americans share his fear of 
Black violence, the Reasonable Racis t can point to evidence suc h 
as a  199 0 Universit y o f Chicag o stud y whic h foun d tha t mor e 
than on e ou t o f tw o American s endorse s th e propositio n tha t 
Blacks tend to be "violence prone/'2 Moreover, numerous recen t 
news storie s chronicl e th e widesprea d exclusio n o f Black s fro m 
shops and taxicabs by anxious storekeepers and cabdrivers, many 
of whom openl y admit to making race-based assessment s o f th e 
danger pose d b y prospectiv e patrons. 3 Thus , i t i s unrealisti c t o 
dispute th e Reasonabl e Racist' s depressin g contentio n tha t 
Americans tend to associate violence with Black people. 

That mos t Americans shar e the Reasonabl e Racist' s discrim -
inatory reaction s to Blacks does not necessarily mean tha t the y 
also shar e hi s racia l prejudice . Man y ma y clai m t o hav e com -
pletely nonracis t ground s fo r thei r fea r o f Blacks . Specifically , 
many may insist that their racial fears are born of a sober analy -
sis, or at least of rough intuition , of crime statistics that sugges t 
Blacks commi t a  disproportionat e numbe r o f violen t stree t 
crimes. We shall consider such "rational racial fears" in the nex t 
chapter. Here we focus on irrational racia l fears fo r two reasons . 
First, a s w e shal l se e i n th e discussio n o f unconsciou s menta l 
reflexes i n chapte r 6 , irrational factor s figur e t o some exten t i n 
the racia l fears o f all  Americans. Thus, just a s he can prove tha t 
most Americans shar e hi s belie f tha t Black s ar e "pron e t o vio -
lence," the Reasonable Racis t can also prove that, like him, mos t 
Americans harbor irrational responses to Blacks. Thus, his mos t 
controversial contentio n i s tha t mos t Americans ' heightene d 
fear o f Black s i s base d primarily  o n consciou s racia l animus . 
This i s equivalen t t o sayin g tha t mos t American s ar e racist . I 
vigorously disput e this contention throughou t thi s book . 

The mos t ap t descriptio n o f th e motivation s tha t driv e racia l 
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fears i s "scramble d eggs/ ' Tha t is , racia l fear s res t o n mixe d 
motives, with th e yolk s o f th e rationa l impulse s completel y an d 
seemingly inextricably commingled with the irrational whites. To 
probe th e lega l relevanc e o f racia l fears , thes e motive s mus t b e 
temporarily unscramble d an d separately evaluated . If neither th e 
irrational nor the rational motives can justify racia l discrimination 
standing alone, there is no reason to recognize such discrimination 
when it s underlying motive s rever t t o thei r naturall y scramble d 
state. Therefore, let us provisionally accept the Reasonable Racist's 
disquieting assumption that , like him, most Americans base thei r 
heightened fea r o f Black violence primarily on racism. 

From th e standpoin t o f lega l doctrine , th e Reasonabl e Racis t 
also seems to have a case. Self-defense i s generally defined a s the 
use o f a  reasonabl e amoun t o f forc e agains t anothe r whe n th e 
defender honestl y and reasonably  believe s that she is about to be 
attacked, and that sh e must use such force to repel the attack. 4 To 
be excused, then, the shooter in our tableau must convince the jury 
that sh e honestl y an d reasonabl y believe d tha t sh e had t o shoo t 
just whe n sh e di d t o avoi d being kille d o r seriousl y injured , an d 
that nothing less drastic than deadly force would have saved her.5 

Reasonableness i s th e linchpi n o f lega l self-defens e i n tw o 
respects. First, even if the defender i s mistaken in her belief tha t 
she is under attack (a s was the shoote r in the tableau), she has a 
valid defens e a s lon g a s he r mistake n belie f wa s reasonable. 6 

Second, from a  juror's perspective, the reasonableness o f a belief 
is a  windo w o n it s honesty ; tha t is , th e mor e reasonabl e th e 
belief seem s to a  jury, the mor e likel y a  jury i s to be convince d 
that the defendant honestl y held the belief herself . In the law of 
self-defense, therefore , "reasonableness " is the pivotal standar d 
to which al l other lega l requirement s ar e relate d an d by whic h 
all others ar e measured . 



22 Th e "Reasonable Racist " 

The Reasonabl e Racist' s case  hinges , therefore , o n whethe r 
he ca n establis h tha t typica l belief s ar e reasonabl e beliefs . Th e 
notion tha t typica l belief s ar e reasonabl e find s lega l expressio n 
in certai n familia r personification s o f th e reasonablenes s 
requirement, suc h as "the ordinary pruden t man/ ' "th e averag e 
man," "th e ma n i n th e street," 7 an d "th e ma n wh o take s th e 
magazines a t home, and in the evening pushes the lawn mowe r 
in his shir t sleeves." 8 The layreader mus t understand tha t "rea -
sonableness" i n lega l discours e i s a  term o f art , tha t is , a wor d 
whose lega l usag e differ s markedl y fro m tha t o f ordinar y lan -
guage. A "reasonable" attitude o r belief i n legal discourse is not 
necessarily rationa l o r righ t fro m som e objective , eye-in-the -
sky point o f view. Instead, as the "average man" formulatio n o f 
the reasonableness standar d suggests , courts tend to equate rea -
sonable belief s an d attitude s wit h typical  belief s an d attitudes . 
In the words of one criminal law expert, the Reasonable Man "i s 
more appropriatel y describe d a s the Ordinar y Ma n (i.e. , a per -
son who possesses ordinary human weaknesses)."9 Moreover, in 
practically applyin g th e reasonabl e perso n standard , th e 
jurors—themselves typica l peopl e holdin g typica l beliefs — 
ordinarily judge the reasonableness of the defendant's belief s by 
projecting themselve s int o the defendant' s situatio n an d askin g 
whether the y woul d hav e share d hi s belief s unde r simila r cir -
cumstances. I f th e answe r i s yes , the Reasonabl e Racis t main -
tains, the defendan t shoul d prevail . 

How We Kno w What We Know : The Typical, 
the Reasonable, and the Accurate 

Typical beliefs ma y b e considered reasonabl e fo r tw o very dif -
ferent reasons . First, they ar e presumed t o be accurate. 10 Mos t 
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of ou r claim s t o knowledg e abou t th e worl d res t o n typica l 
beliefs; w e assum e tha t th e proposition s abou t th e worl d tha t 
"everyone knows " (proposition s ofte n equate d wit h "commo n 
sense") ar e tru e unles s w e hav e reaso n t o doub t them . O f 
course, commo n sens e ma y reflec t an d perpetuat e oppressiv e 
myths an d expedien t misconceptions . Man y wome n die d 
excruciating death s severa l hundre d year s ag o becaus e o f th e 
typical belie f tha t witche s cas t spell s tha t poisone d wel l wate r 
and cause d cro p failures . To see the disturbin g implication s fo r 
self-defense doctrin e o f th e deep-seate d assumptio n tha t typi -
cal beliefs ar e accurate, we need onl y make a  few modification s 
in our earlier hypothetical situatio n an d place it in the first hal f 
of th e seventeent h century , th e heigh t o f witc h burning s i n 
Europe: 

The owner  of  a  general store  is  counting his  lucre  at  day's  end 
when out  of  the  corner  of  his  eye  he  suddenly  notices  a  figure 
approaching his  store.  Focusing  his  full  attention  on  the 
approaching figure,  he  notes that  the  person is  an old woman (at 
least 65);  that she  is  wearing  a  black  dress  and  a  cone-shaped 
black hat; and that  she  has  a wart on  her nose. As the  old  woman 
crosses the  threshold,  she  reaches  toward  a  pouch  on  a  string 
around her  neck (where  she  keeps  her  money  to  buy something 
from the  storekeeper)  but  which  the  storekeeper  thinks  is  a 
pouch for potions.  Panic-stricken  and  conscious  of  the bad  graces 
he is in with the  old  women of  the town  (he  has never passed  up 
an opportunity  to  bilk  or  insult one  he  came  across),  he  pulls  a 
crossbow from under  his  counter and  levels  it  at the entering  fig-
ure. Seeing the  crossbow  trained  on  her,  the woman  thrusts  her 
right hand  in  front  of  her  while  shouting  at  the  man  not  to 
release the  arrow.  Perceiving  spell-inducing  gesticulations  and 
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unintelligible incantations,  the  storekeeper  shoots  and  kills  the 
old woman, who  dies  clutching a  gold ducat. 

However disturbin g i t ma y seem , i n a  seventeenth-centur y 
court tha t indulge d th e stil l prevalent presumptio n o f accurac y 
for typica l beliefs , there i s no reaso n t o think th e storekeeper' s 
self-defense clai m would no t pas s muster . Yet, despite th e lon g 
and deplorabl e litany o f injustices tha t historicall y have sprun g 
from blin d fait h i n conventiona l wisdom , conservative s con -
tinue to tout the sovereignty of "common sense " (Oliver Nort h 
calls hi s syndicate d tal k sho w "commo n sens e radio—fo r al l 
America," and Philip Howard's book, Death of  Common  Sense, 
has bee n celebrate d b y conservative s fo r it s catch y title , eve n 
though it s substance doe s not necessaril y bolste r th e conserva -
tive agenda) . 

American court s hav e show n undu e deferenc e t o typica l 
beliefs eve n i n th e cas e o f scientifi c knowledge , a n are a wher e 
one would hop e fo r a  more searchin g truth-seekin g methodol -
ogy tha n mer e nos e counting . Unti l ver y recently , th e tes t 
courts adopted for determining whether a n expert could give an 
opinion on a scientific matter was whether the expert's method -
ology and conclusions were consistent with the consensus of the 
scientific community . I n othe r words , court s woul d no t permi t 
experts to talk about theories and findings tha t were not typical 
for th e scientifi c community . The courtroo m door s were close d 
to cutting-edg e iconoclasts—contemporar y counterpart s o f 
Copernicus an d Galileo were denie d a  voice in the hig h hall s of 
justice. Opinion s tha t di d no t confor m t o prevailin g scientifi c 
paradigms an d practice s wer e essentiall y treate d a s "jun k sci -
ence." Suc h judicia l genuflectio n t o scientifi c orthodox y ha s 
abated somewha t followin g th e Supreme Court' s 199 3 Daubert 
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decision, i n whic h th e Cour t rejecte d th e "genera l acceptance' ' 
test fo r scientifi c evidenc e in federa l courts. 11 Nevertheless, th e 
pitfalls o f relyin g to o heavil y o n conventiona l wisdom , "com -
mon sense/ 7 an d hoar y traditio n i n th e searc h fo r trut h ca n 
hardly be overstated . 

Whether th e referenc e grou p fo r determinin g wha t i s typi -
cal is societ y a t larg e (a s in th e cas e o f th e witc h burnings ) o r 
some privileged subgrou p withi n societ y (a s in th e cas e of th e 
scientific communit y fo r purpose s o f exper t testimony) , ou r 
legal system tend s to reward conformity an d penalize noncon -
formity wit h th e majority . Certainl y th e reasonablenes s stan -
dard, in its classic legal formulations (e.g. , the "average man") , 
privileges th e perspectiv e o f th e majority . Thi s approac h t o 
reasonableness migh t b e equate d t o th e proble m o f th e Pro -
crustean bed . In Greek mythology , Procruste s wa s a  highway -
man wh o waylaid unsuspectin g traveler s an d dragge d them t o 
his lair , wher e h e boun d the m t o hi s bed . Althoug h th e 
abducted traveler s cam e i n man y differen t sizes , Procrustes ' 
bed came in only one . If a hapless traveler prove d too shor t fo r 
his host' s bed , Procruste s racke d an d stretche d hi m int o con -
formity; to o long , Procrustes loppe d o f th e offendin g extrem -
ities. In th e end , the diversit y o f dimensions tha t th e differen t 
travelers embodie d wa s reduce d t o blan d uniformity— a con -
summation devoutl y sough t b y curren t proponent s o f Pro -
crustean legislatio n tha t i s fashione d t o forc e th e bod y politi c 
to spea k onl y on e language , for m onl y on e kin d o f sexua l 
union, worshi p onl y on e god , an d embrac e onl y on e world -
view. 

Procrustean bed s aboun d i n th e law , bu t perhap s nowher e 
more tha n i n th e lega l definitio n o f reasonableness , which fig -
ures centrally in suc h areas as torts, contracts, criminal law, and 
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criminal procedure . Th e lega l definitio n o f reasonablenes s i s 
uniquely insidiou s i n tha t i t take s th e merel y typica l an d con -
tingent an d present s i t a s trut h an d moralit y objectivel y con -
strued. Fo r example , accordin g t o lega l usage , th e "objective " 
standard o f reasonablenes s encompasse s thos e belief s an d atti -
tudes that ar e shared by most people . In those limited instance s 
in which a  court instruct s a  jury t o look a t a  situation fro m th e 
standpoint o f an actor's atypical beliefs and attitudes, it is said to 
apply a "subjective" standard of reasonableness. Thus, a battered 
woman may believe that calling the police or attempting to sep-
arate fro m he r battere r wil l onl y pu t he r i n greate r danger . 
Accordingly, she may shoot him in his sleep. In judging the rea -
sonableness o f her belief, typical jurors may believe that callin g 
the polic e o r walkin g ou t woul d hav e prevente d furthe r harm . 
Some courts would characterize the jurors' beliefs in this case as 
the "objectively " reasonabl e ones , while the y woul d admi t evi -
dence of the battered woman's atypical beliefs (especiall y exper t 
testimony abou t thos e beliefs) onl y under th e "subjective " tes t 
of reasonableness . 

The problem with thi s approach i s that th e battered woman' s 
beliefs ma y b e decidedl y mor e rationa l an d accurat e tha n th e 
jurors'. The belief s o f ordinar y jurors abou t batterin g relation -
ships are often base d on inexperience and naivete, or on ideolog-
ical suppositions tha t women wh o remai n i n battering relation -
ships masochistically enjoy being beaten, deserve to be beaten, or 
at least assume the risk of beatings. Saying that the wrongheaded 
beliefs o f typical jurors meet the "objective" standard of reason -
ableness, while th e atypica l bu t accurat e an d rationa l belief s o f 
the battered woman are only relevant under a  "subjective" stan -
dard o f reasonableness , disparage s th e woman' s belief s an d 
wrenches al l recognizable meaning from th e term "objective. " 
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In th e end , typica l beliefs—i n court s an d i n everyda y life — 
still carr y wit h the m a  presumptio n o f accuracy . Accordingly , 
typical belief s abou t th e propensit y o f Black s towar d violenc e 
are deemed reasonable (i.e. , accurate) insofar a s we have no rea -
son to doubt them. Often, however , a racially sensitive defende r 
will no t b e claimin g tha t hi s fearfu l reactio n t o Black s i s ratio -
nal, but merel y excusable . I  therefore tur n t o the lega l relatio n 
between th e typical and the excusable . 

Why We Blam e Whom We Blame : The Typical, 
the Reasonable, and the Damnabl e 

Alternatively, typica l belief s ma y b e considere d reasonabl e o n 
the suppositio n tha t the y ar e no t blameworthy , howeve r inac -
curate or even irrational they may be.12 This is the claim of rea -
sonableness invoke d b y bot h th e Reasonabl e Racis t and , a s w e 
will discus s later , th e Involuntar y Negrophobe . Accordin g t o 
this position , even admittedl y wrong judgments abou t a  fact o r 
situation shoul d b e excused s o long a s most peopl e would hav e 
reached th e sam e wron g conclusion s unde r simila r circum -
stances. A rol l o f key s tha t look s jus t lik e a  gu n i n th e eeril y 
flickering light s of a bank lobby provides a simple illustration of 
this excuse . The argumen t rest s o n th e premis e tha t "blam e i s 
reserved fo r th e (statisticall y deviant) ; we ar e blame d onl y fo r 
those action s an d error s i n judgmen t tha t other s woul d hav e 
avoided/'13 Unde r a  noninstrumental theor y o f crimina l liabil -
ity (tha t is , a theory tha t determine s lega l liability solely on th e 
basis of an actor's just deserts , and that gives no weight to socia l 
policy in fixing liability) , it is unjust t o punish someon e like the 
Reasonable Racis t sinc e his typica l beliefs ar e by definitio n no t 
morally blameworthy. 14 
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Speaking t o a  jury o f othe r seventeenth-centur y men , th e 
storekeeper wh o sho t th e suppose d witc h woul d argu e tha t hi s 
belief was typical and accurate; speaking to a modern jury how -
ever, he might conced e that hi s beliefs were inaccurate , but stil l 
argue tha t the y wer e typica l fo r someon e fro m hi s cultura l 
background, an d tha t therefor e h e wa s no t blameworth y fo r 
holding suc h admittedly inaccurat e beliefs . When th e referenc e 
group for determinin g whether a n attitude o r belief i s typical is 
not the majority, thi s kind of claim is referred t o as the "cultura l 
defense/' Thus , a  Hmon g tribesma n fro m Lao s kidnappe d hi s 
intended brid e i n Californi a an d rape d he r i n orde r t o officiat e 
their marriage, as is the tradition in his native country15 Also in 
California, a  Chines e mothe r kille d he r so n i n a n attemp t t o 
commit parent-chil d suicid e afte r discoverin g he r husband' s 
adultery16 Through a  "cultural defense," these defendants coul d 
attempt to negate or mitigate their crimina l liability by arguin g 
that the y believe d the y wer e reasonabl y committin g suc h act s 
because thei r cultura l backgroun d an d belief s permit , an d eve n 
encourage, such behavior . 

Of course , insofar a s our courts reject the claims of these cul -
tural minorities , they rais e Procrustean be d concerns . But inso-
far a s the y recogniz e suc h claims , the y rais e th e problem s o n 
which the discussion now centers, namely, the problem of show-
ing undu e deference—an d givin g undu e normativ e legiti -
macy—to th e merel y typical . Ou r investigation s wil l uncove r 
more suc h conundrums a s we proceed . 

A variant o f the cultura l defens e i s often asserte d i n defens e 
of som e o f thi s country' s revere d "forefathers. " Fo r example , 
not lon g ago I  heard a  Black alumnus o f the Universit y o f Vir -
ginia singing the illimitable praises of his alma mater' s founde r 
and benefactor , Thoma s Jefferson . "Yo u know , Jefferso n main -
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tained that Blacks were a naturally inferio r rac e and remained a 
slave owne r unti l th e da y h e died, " I  observed.17 "Oh , bu t i t i s 
unfair t o judge him by today's standards," my interlocutor sho t 
back. "Lots o f people owned slave s back then , and mos t Ameri -
cans of that er a thought i t was all right. Besides, Jefferson wa s a 
gentleman slaver. " I  wa s abou t t o respon d tha t a  "gentlema n 
slaver" i s lik e a  "nic e Nazi, " but i t occurre d t o m e tha t suc h a 
point woul d no t assai l th e logi c o f hi s position—i f anti-Semi -
tism wa s a  typica l attitud e amon g German s i n th e 1930 s an d 
1940s, how coul d we by hi s logi c blame individua l German s o f 
that er a fo r holdin g suc h typical attitudes ? 

The proble m wit h th e clai m tha t typica l attitude s ar e no t 
blameworthy i s easie r t o recogniz e i n cultural-defens e cases , 
where what i s typical for th e cultura l minority i s not typica l fo r 
the majority , tha n i n case s wher e wha t w e mea n b y typica l 
beliefs an d value s ar e ou r ver y ow n cherishe d majoritaria n 
beliefs an d values . Acknowledging tha t ou r ow n typica l value s 
and beliefs may not reflect absolute truth and justice raises prob-
lems o f mora l an d epistemologica l relativit y tha t man y o f u s 
would rathe r avoi d honestly confronting . This is why the popu -
lar movie Pulp Fiction,  though widely touted as iconoclastic, is at 
its core highly conservative. Early in the movie, the John Travolta 
character revel s i n cultura l relativit y b y regalin g hi s cohor t i n 
crime, played by Samue l L . Jackson, with storie s of the differen t 
standards employe d i n differen t countries : a different syste m of 
weights an d measures i n France , and different , mor e permissiv e 
drug law s in Amsterdam. Jackson' s characte r revel s i n th e rela -
tivity as well, until he partakes of a burger called The Big Kahuna 
(Big Kahuna i s the Hawaiian phrase for high priest) , after whic h 
he "gets religion." When Travolta is invited to partake of The Big 
Kahuna, however, he declines. Travolta's refusal t o renounce rel -
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ativism leads to his demise (the price of relativism is death). Jack-
son, thanks t o hi s espousa l o f absolutism , dodge s th e bullet . I n 
the end , Pulp  Fiction  offer s moviegoer s relie f fro m th e vertigi -
nous relativit y o f post-modernis m vi a conversio n t o Judeo -
Christian dogm a . . . follo w you who can . 

But America i s a diverse nation, many o f whose members d o 
not subscrib e t o an y monolithi c cod e o f mora l absolutis m an d 
harbor health y skepticis m towar d thos e wh o profes s t o hav e a 
privileged pipeline to some God's-eye view of truth an d justice. 
Moreover, thi s countr y i s officially irreligiou s b y constitution . 
Consequently, ar e ther e an y coheren t ground s upo n whic h t o 
build a critique of the claims of the Reasonable Racist? Is it even 
possible, le t alon e just , t o disciplin e a  perso n fo r beliefs , atti -
tudes, an d reaction s tha t the y shar e wit h mos t o f th e peopl e 
around them , withou t eithe r appealin g t o mora l absolute s o r 
somehow bootstrappin g onesel f t o a  position outsid e th e pre -
vailing belief syste m an d into a  God's-eye perspective ? 

In contras t t o an "externalist " critique , which seek s a  God's-
eye perspectiv e o n a  se t o f beliefs an d reactions , a  more coher -
ent critiqu e draws from a n "internalist " perspective by seekin g 
leverage fo r it s critica l evaluation s fro m withi n th e belie f sys -
tem itself . An internalis t approac h criticize s a  belief o r practic e 
by showin g ho w i t contradict s o r undermine s othe r importan t 
beliefs, practices, values, and conviction s within th e sam e belie f 
system. Th e value s o f th e belie f syste m nee d no t hav e bee n 
handed dow n fro m som e divin e oracle , but rathe r ma y evolv e 
gradually fro m historica l processe s an d politica l struggles . The 
high value American cultur e places on free speech , for example , 
cannot be deduced fro m th e Ten Commandments , an d i t took a 
bloody civi l war fo r antislaver y value s t o take roo t full y i n ou r 
cultural belie f system. 18 Democrati c struggl e ove r mora l an d 
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legal definitions, on the one hand, and exposure of contradictio n 
and hypocrisy, on the other—these ar e the defining characteris -
tics of the internalis t approach . 

Legal disputes i n ou r justice syste m ar e argued an d resolve d 
within a n internalis t perspective . Partie s t o a  lega l dispute , 
whether ove r ownership of a parcel of land or school desegrega -
tion, couch their contentions in terms of moral norms and socia l 
policies for which there i s significant suppor t in society' s mora l 
and lega l discourse . Thurgood Marshal l di d not argu e Brown  v. 
Board of  Education,  th e landmark schoo l desegregation case , by 
appealing to some critical morality that lacked roots in the socia l 
morality and legal discourse of his times. Instead, he relentlessl y 
hammered hom e th e contradictio n betwee n segregatio n an d 
deep-seated American mora l and legal convictions. Applying a n 
internalist methodology , he—lik e m y incarcerate d father — 
found a  way t o "make th e froze n circumstance s danc e by play -
ing to them thei r ow n melody/ ' 

Social morality—a s distinc t fro m popula r morality—pro -
vides a  basis fo r critiquin g eve n widely share d beliefs an d atti -
tudes. Socia l moralit y consist s o f mora l standard s roote d i n 
aspirations for the community a s a whole, and that can fairly b e 
said t o hav e substantia l suppor t i n th e communit y o r ca n b e 
derived fro m norm s tha t hav e suc h support. 19 "Popula r moral -
ity/' o n th e othe r hand , consist s o f mora l norm s tha t reflec t a 
majority o f opinion abou t appropriat e behavior a t some partic -
ular poin t i n time . Despite considerabl e overla p between socia l 
morality an d th e popula r version , the y ar e not  coextensive . 
Popular opinions abou t morally acceptabl e behavior fee d socia l 
morality, but socia l morality i s a river fe d b y man y streams . A 
nation's constitutiona l promises , fo r example , contribute t o it s 
social morality , even when tha t nation , seize d by popula r prej -
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udices an d opinions abou t morall y acceptabl e behavior , break s 
those promise s fo r a  period o f time, as it did when th e Unite d 
States interne d Japanes e American s i n concentratio n camp s 
during Worl d Wa r II . Tha t th e Unite d State s ha s officiall y 
repented o f it s wartime treatmen t o f Japanese Americans an d 
offered monetar y restitutio n fo r its transgressions point s to its 
own realizatio n tha t popula r judgments o f appropriate behav -
ior a t a  given tim e ma y contradic t deepe r norm s an d convic -
tions tha t th e formerl y popula r judgment s dismisse d to o 
lightly. 

Indeed, most constitutiona l provision s wor k thi s way—the y 
are promises a  body politic makes to itself, ideally at the behest 
of it s nobler impulse s an d "higher angels/ ' which i t hopes wil l 
protect it s better sel f fro m a  later weake r o r less just self ; the y 
are th e ropes Ulysse s use s t o bind himsel f t o the mas t t o hel p 
him resis t the siren song s he knows awai t him. Sadly, however , 
given the Supreme Court' s recen t assaul t o n the Bill of Rights , 
which ha s been significantl y fuele d b y th e ver y fea r o f Blac k 
crime tha t w e are considering, i t appears tha t som e o f Ulysses ' 
robed shipmate s ar e bent o n hacking awa y a t his self-impose d 
coils in the name of siren justice. 

Once the relationship between socia l and popular morality is 
properly understood , i t is easier t o see the flaw i n the claim of 
the Reasonabl e Racist . The Reasonable Racis t assume s tha t th e 
sole functio n o f th e reasonable-ma n tes t i s t o reflec t popula r 
morality an d tha t th e sol e objectiv e o f th e lega l syste m i s t o 
punish thos e wh o deviat e fro m popula r attitude s an d beliefs . 
The role of the courts, from thi s perspective, is to observe rathe r 
than define  th e attributes o f the reasonable man. 

Whether court s tha t appl y th e reasonable-ma n standar d 
should merel y accommodat e prevailin g attitude s an d practice s 
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or instead actively channel them i n directions tha t serv e highe r 
social interest s i s a  long-standin g lega l debate . I n th e famou s 
torts case  of T . /. Hooper,20 fo r example , a  defendant tu g owne r 
argued tha t th e reasonablenes s o f hi s decisio n no t t o equi p hi s 
tug wit h a  safet y devic e shoul d b e judged o n th e basi s o f th e 
behavior o f mos t othe r tu g owners . Becaus e mos t othe r tu g 
owners als o faile d t o instal l th e safet y devices , th e defendan t 
argued, his failure t o install them shoul d be deemed reasonable . 
Judge Learned Hand, writing for the court, refused t o equate the 
reasonable with the typical, however. Making it clear that court s 
do not merel y observe , but activel y defin e standard s o f reason -
able behavior, Hand held : "[I]n mos t case s reasonable prudenc e 
is in fac t commo n prudence ; but strictl y i s never it s measure ; a 
whole callin g ma y hav e undul y lagge d i n th e adoptio n o f ne w 
and availabl e devices . .  .  .  Courts mus t i n th e en d sa y wha t i s 
required; there  are  precautions  so  imperative  that  even  their 
universal disregard  will  not  excuse  their  omission/'  Hand' s 
recognition tha t court s have a  duty t o actively define standard s 
and thereby channe l socia l behavior applie s with equa l forc e t o 
both civi l and criminal cases. 21 

This analysi s expose s th e fallac y o f equatin g reasonablenes s 
with typicality . Eve n i f th e "typical " America n believe s tha t 
Blacks' "inheren t propensity " towar d violenc e justifie s a 
quicker an d mor e forcefu l respons e whe n a  suspected assailan t 
is Black , thi s fac t i s legall y significan t onl y i f th e la w define s 
reasonable belief s as typical beliefs . The reasonableness inquiry , 
however, extends beyond typicality to consider moral standard s 
rooted in aspirations fo r th e community a s a whole. Even whe n 
such moral standard s ar e ignored by mos t o f a  community, i t is 
incumbent upo n th e courts , a s trustee s o f thes e highe r stan -
dards, to hold the community accountabl e t o them . 
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Avoidance of invidious racial discrimination has achieved th e 
hard-won statu s o f a  core value in thi s nation' s socia l morality . 
Support fo r thi s valu e ca n b e readil y foun d i n source s rangin g 
from constitutiona l provision s an d legislativ e decree s t o news -
paper editorials . Accordingly, courts must no t allow an attribut e 
like irrational racia l bias to figure i n the formulatio n an d appli -
cation o f th e reasonable-ma n standard , howeve r widesprea d 
that attribut e ma y be . Although i n mos t case s th e belief s an d 
reactions of typical people reflect what may fairly be expected of 
a particular actor , this i s not alway s true . "Should" mus t neve r 
be confused wit h "is," no matter how widespread what "is" may 
be. "Nic e Nazis, " "gentleme n slavers, " an d Reasonabl e 
Racists—this troika of odious oxymorons—stand a s cautionar y 
reminders o f th e dange r o f smu g complacenc y i n th e fac e o f 
what "is. " 



Chapter Two 

THE "INTELLIGEN T BAYESIAN" : 
RECKONING WIT H 

RATIONAL DISCRIMINATIO N 

There i s nothin g mor e painfu l t o m e a t thi s stag e i n m y 
life tha n t o wal k dow n th e stree t an d hea r footstep s an d 
start thinkin g abou t robbery—the n loo k aroun d an d se e 
somebody White an d fee l relieved . 

—The Reverend Jesse Jackson, in a speech to a Black 
congregation in Chicago decrying Black-on-Black crime 

White America craves absolution. At least according to U.S.  News 
& World Report  i t does. By admitting he sometimes fear s youn g 
Black men, the Reverend Jackson "  seemed to be offering sympa -
thetic Whites somethin g fo r whic h the y hungered : absolution/ ' 
declared U.S.  News. 1 Fo r othe r journalists , Jackson' s comment s 
were as much abou t vindication a s absolution—in thei r view, his 
comments pu t a n acceptabl e fac e o n thei r ow n discriminator y 
beliefs and practices. Richard Cohe n o f the Washington  Post,  for 
example, announced in his column tha t Jackson's remarks "pith -
ily paraphrase what I  wrote" in 1986.2 He was referring to a 1986 
column i n whic h h e asserte d tha t i f h e wer e a  shopkeeper , h e 
would lock his doors "to keep young Black men out/ ' Fo r Cohen , 
Jackson's remark s prove d tha t "i t i s no t racis m t o recogniz e a 
potential threat posed by someone with certain characteristics. " 
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Cohen's advocac y o f discriminatio n agains t youn g Blac k 
men raise s a  secon d argumen t advance d t o justif y actin g o n 
race-based assumptions , namely , that , give n statistic s demon -
strating Blacks ' disproportionat e engagemen t i n crime , i t i s 
reasonable t o perceiv e a  greate r threa t fro m someon e Blac k 
than someon e White . Walte r Williams , a  conservativ e Blac k 
economist, refer s t o someon e lik e Cohe n a s a n "Intelligen t 
Bayesian/' name d fo r Si r Thoma s Bayes , th e fathe r o f statis -
tics.3 Fo r Williams , stereotype s ar e merel y statistica l general -
izations, probabilistic rule s o f thumb that , when accurate , hel p 
people mak e speed y an d ofte n difficul t decision s i n a  world o f 
imperfect information . Whethe r "intelligent " i s a n ap t adjec -
tive fo r a  person wh o discriminate s o n th e basis o f stereotype s 
remains to be seen. For now we shall simply refer t o such a per-
son a s a "Bayesian. " 

On it s surface , th e contentio n o f th e Bayesia n appear s rela -
tively free  o f th e troublin g implication s o f th e Reasonabl e 
Racist's defense . While th e Reasonabl e Racis t explicitl y admit s 
his prejudice an d bases his claim fo r exoneratio n o n the preva -
lence o f irrationa l racia l bias, the Bayesia n invoke s th e "objec -
tivity" o f numbers . Th e Bayesian' s argumen t i s simple : "A s 
much as I regret it , I must ac t differently towar d Blacks because 
it i s logica l t o d o so. " Th e Bayesia n relie s o n number s tha t 
reflect no t the prevalence o f racist attitudes amon g Whites, but 
the statistica l disproportionalit y wit h whic h Black s commi t 
crimes. 

As wit h an y schoo l o f thought , Bayesian s rang e fro m th e 
vulgar t o the more refined . An exampl e o f a  vulgar Bayesia n i s 
Michael Levin , a social philosopher, who uses statistics to argu e 
that a  perso n joggin g alon e afte r dar k i s morall y justifie d i n 
fearing a  young Blac k male ahead o f him o n a  jogging track : 
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It i s widely agree d tha t youn g Blac k males ar e significantl y 
more likely to commit crimes against persons than are mem-
bers of any other raciall y identifiable group . Approximatel y 
one Blac k male i n fou r i s incarcerated a t som e tim e fo r th e 
commission o f a  felony , whil e th e incarceratio n rat e fo r 
White males is between 2  and 3.5%. 

. .  .  Suppose , jogging alon e afte r dark , yo u se e a  youn g 
Black male ahead of you on the running track , not attired i n 
a jogging outfit an d displaying no other information-bearin g 
trait. Base d o n th e statistic s cite d earlier , yo u mus t se t th e 
likelihood of his being a felon a t 25. . . . On the other hand i t 
would be rational t o trust a  White mal e under identica l cir -
cumstances, sinc e the probability o f hi s being a  felon i s less 
than .05 . Since whatever factor s affec t th e probability o f the 
Black attacking you—the isolation, your vulnerability—pre -
sumably affec t th e probabilit y o f a  White attackin g yo u a s 
well, it remains more rational to be more fearful o f the Black 
than of the White.4 

Levin erroneousl y suggest s tha t becaus e on e ou t o f fou r 
Black me n i s incarcerated fo r commissio n o f a  felony, th e sta -
tistical benchmar k a  perso n shoul d us e i n judgin g th e ris k o f 
violent assaul t posed by a  randomly selecte d young Blac k ma n 
is 2 5 percent . Levin' s statistics , however , sa y onl y tha t on e i n 
four Blac k male s i s incarcerate d fo r a  felony , no t tha t on e i n 
four i s incarcerated fo r a  violent felony . Only the proportion o f 
Blacks incarcerated fo r violent  felonie s ca n provide any kind of 
benchmark fo r judging relativ e risk s o f violent assaul t by race . 
But th e typica l African America n mal e i n th e crimina l justic e 
system i s not  a  violent  offender. 5 Mos t o f th e increas e i n th e 
number o f Blacks in the crimina l justice syste m i s attributabl e 
to th e "Wa r o n Drugs' ' an d stepped-u p crackdown s o n dru g 
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crimes.6 I n fact , th e majorit y o f arrestee s fo r violen t offense s 
are White. 7 

Assuming th e woma n wh o sho t th e suspecte d robbe r i s a 
more refine d Bayesian , sh e migh t fram e he r argumen t a s fol -
lows. Although Black s only make up 12 percent o f the popula -
tion, the y ar e arreste d fo r 6 2 percen t o f arme d robberies. 8 

Therefore, the rate  o f robbery arrest s among Blacks is approx-
imately twelv e time s th e rat e amon g non-Blacks . I n othe r 
words, i f a  defende r ha d t o mak e a  purely race-base d assess -
ment o f th e ris k o f arme d robbery , i t would b e approximatel y 
twelve time s mor e probabl e tha t an y give n Blac k perso n i s a 
robber tha n a  non-Black.9 Eve n assumin g considerabl e bia s i n 
police arrests, the refined Bayesia n might conclude , no one can 
honestly sa y tha t actua l rate s o f robber y b y rac e ar e eve n 
close. 

One ca n conced e th e Bayesian' s poin t tha t th e rate s o f rob -
bery b y rac e ar e "no t close " an d stil l ask , "S o what? " I t i s fa r 
from clea r wha t sort s o f group-base d robber y rate s woul d jus -
tify th e judgment tha t any given member o f the group present s 
a sufficiently hig h risk of robbery to be deemed "suspicious." To 
make the point a different way , imagine I have two drawers, one 
white an d th e othe r black . Int o th e whit e drawe r I  pou r on e 
thousand marbles , 99 9 o f whic h ar e gree n an d on e o f whic h i s 
red. Into the black drawer I  also pour one thousand marbles , but 
this time I  included twelv e times th e numbe r o f red ones . Thus 
the black drawer contain s twelve re d and 98 8 green marbles , o r 
slightly ove r 1  percent re d marbles . Twelve time s a  very smal l 
fraction ma y stil l be a very smal l fraction . 

Now, substitute th e socia l groups "Whites " and "Blacks " fo r 
the white an d black drawers respectively , make the re d marble s 
the member s o f each group arreste d fo r violen t crimes , and th e 
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problem wit h readin g to o muc h int o th e relativ e rate s o f rob -
bery by race becomes evident. Blacks arrested fo r violent crime s 
comprised les s tha n 1  percent o f th e Blac k population i n 1994 , 
and only 1.86 percen t of the Black male population.10 Recall that 
even a vulgar Bayesian like Levin—who equates being incarcer -
ated wit h bein g incarcerate d fo r a  violen t crime—assert s tha t 
because the incarceration rat e for White males is between 2  and 
3.5 percent, "it would be rational to trust a  White male" you se e 
ahead o f you whil e jogging alon e afte r dark . By this Bayesian' s 
own logic , therefore , sinc e Black s arreste d fo r violen t crime s 
make u p les s than 1. 9 percen t o f the Blac k male population , "i t 
would b e rationa l t o trus t a  [Black ] male " yo u ra n int o i n th e 
dark. 

Let's assume—perhap s erroneously—tha t th e rate s o f rob -
bery b y rac e ar e i n som e margina l sens e "statisticall y signifi -
cant." Thus , the Bayesia n assert s tha t h e woul d neve r emplo y 
race as the sol e or even dominan t ris k factor i n assessing some -
one's dangerousness . " I merel y see k t o giv e rac e it s correc t 
incremental value in my calculations," he assures us with al l the 
aplomb o f Mr . Spock . Thus , i n additio n t o race , h e carefull y 
weighs othe r persona l characteristics—suc h a s youth , gender , 
dress, posture , bod y movement , an d apparen t educationa l 
level—before decidin g how to respond . Having tallie d u p thes e 
"objective" indice s o f criminality , th e Intelligen t Bayesia n 
argues tha t hi s conduc t wa s reasonabl e (an d thu s no t morall y 
blameworthy) becaus e i t was "rational. " 

A threshold proble m with th e Bayesian' s profession o f pris -
tine rationalit y concern s th e "scramble d eggs " proble m 
described earlier—tha t is , th e practica l impossibilit y o f 
unscrambling th e rationa l and irrational source s o f racial fears . 
For countles s Americans , fear s o f Blac k violenc e ste m from , 
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among other things , the complex interaction o f cultural stereo -
types, racial antagonisms, and unremitting overrepresentation s 
of Blac k violenc e i n th e mas s media . A s fo r th e mas s media , 
especially televisio n news , recal l th e lette r i n th e Introductio n 
from th e would-be Bayesia n who remarked , "I f I  saw Blacks in 
my neighborhoo d I  would b e o n th e lookout , an d fo r a  goo d 
reason/' Th e "goo d reason " h e cite s fo r hi s hypervigilanc e 
about Black s i s television . Fe w Americans kee p copie s o f FB I 
Uniform Crim e Report s by their bedsides : when aske d in a  Los 
Angeles Times  surve y (Februar y 13,1994) fro m where they go t 
their informatio n abou t crime , 65  percen t o f respondent s sai d 
they learned about i t from th e mass media. But television jour -
nalism o n crim e an d violenc e ha s bee n prove n t o reveal , an d 
project, a  consistent racia l bias.11 

Even i f medi a reportin g o n crim e an d violenc e wer e no t 
biased, ou r mind s simpl y d o no t proces s informatio n abou t 
Blacks an d othe r stereotype d group s th e wa y th e Bayesia n 
assumes. The Bayesia n assume s tha t ou r mind s ca n passivel y 
mirror th e world aroun d us , that the y ca n operat e lik e calcula -
tors, and that socia l stereotypes can be represented in our mind s 
as mere bit s o f statistica l information , a s malleable an d subjec t 
to ongoin g revisio n a s th e battin g average s o f activ e major -
league basebal l players . Eac h o f thes e assumption s flie s i n th e 
face o f what moder n psycholog y reveal s abou t th e workings o f 
the human mind . 

As i s describe d i n detai l i n chapte r 6 , socia l stereotype s ar e 
not mer e bit s o f statistica l informatio n bu t rathe r well-learne d 
sets of associations among groups and traits established in chil -
dren's memorie s befor e the y reac h th e ag e o f judgment . An d 
once a  stereotype become s entrenche d i n ou r memory , i t take s 
on a  life o f it s own . Cas e studie s hav e demonstrate d tha t onc e 



The "Intelligen t Bayesian " 41 

an individua l internalize s a  cultura l stereotype , sh e uncon -
sciously interprets experiences to be consistent with the under -
lying stereotype, selectively assimilating facts  tha t validate th e 
stereotype whil e disregardin g thos e tha t d o not. 12 Th e ten -
dency o f individual s t o rejec t o r ignor e evidenc e tha t conflict s 
with thei r cultura l stereotype s expresse s itsel f i n man y forms , 
perhaps non e a s perplexin g a s th e backhande d "compliment " 
some Whit e liberal s thin k appropriat e t o besto w o n "deserv -
ing" Blacks: "I don't think of you as Black." For Blacks who har -
bor th e hop e tha t thei r persona l achievement s ca n "uplif t th e 
race" b y upendin g stereotypes , thes e clums y bouquet s ar e 
deeply disturbing. The more success you achieve , the less  likely 
that you r succes s wil l redoun d t o th e reputationa l benefi t o f 
your community . I n the words o f Evely n Lewis , the firs t Blac k 
woman t o mak e partne r i n a  majo r Sa n Francisc o la w firm , 
"[W]hat yo u d o wel l wil l reflec t wel l o n you , bu t onl y a s a n 
individual. And wha t yo u d o poorly—well , that' s whe n wha t 
you d o will be dumped o n the whole race." 13 To the exten t tha t 
the Bayesian aggressively assimilate s negative statistica l infor -
mation abou t Black s whil e remainin g obliviou s t o contradic -
tory o r positiv e statistica l information , sh e undermine s he r 
claim o f objectivity . 

Further, th e Bayesian' s contentio n tha t sh e ca n delicatel y 
balance the racia l factor i n her calculation s i s refuted b y recen t 
discoveries abou t th e psychologica l impac t o f stereotypes . A 
stereotype, unlik e ordinar y statistica l information , radicall y 
alters ou r mindset , unconsciousl y bringin g abou t a  sea chang e 
in our perceptual readiness. Under the influence o f a stereotype, 
we tend t o see what the  stereotype  primes  us  to  see.  If violenc e 
is part o f the stereotype , we ar e primed t o construe ambiguou s 
behavior a s evincing violence, not on a retail but on a wholesale 
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level. Thus , eve n i f rac e marginall y increase s th e probabilit y 
that a n "ambiguous " perso n i s a n assailant , decisio n maker s 
inevitably exaggerat e th e weight  properl y accorde d to this fact . 
Whatever meri t ther e i s to the contention tha t i t is appropriat e 
to conside r a  person' s rac e a s one—jus t one—o f th e factor s 
defining th e "kind" of person who poses a danger, the racial fac-
tor assume s overridin g psychologica l significanc e whe n th e 
supposed assailan t i s Black. 

For White Bayesians , cultura l difference s increas e th e dan -
ger o f overestimatin g th e threa t pose d b y a  suppose d Blac k 
assailant. Nonverba l cue s suc h a s ey e contac t an d bod y com -
munication, for instance, vary significantly amon g subcultures , 
and thu s ma y fai l i n intercultura l situations. 14 I f th e femal e 
bank patro n i n ou r openin g hypothetica l scenari o wer e Whit e 
(her racia l identit y i s intentionall y undefined) , he r misinter -
pretation o f th e Blac k victim' s ey e an d bod y movement s a s 
furtive an d threatenin g ma y hav e resulte d fro m cultura l dif -
ferences i n nonverbal cues , illogically distorting her perceptio n 
of danger . 

Even i f we accep t th e Bayesian' s insistenc e tha t hi s greate r 
fear o f Black s result s wholl y fro m unbiase d analysi s o f crim e 
statistics, biases i n th e crimina l justice syste m undermin e th e 
reliability o f the statistics themselves. Racial discrimination i n 
sentencing, fo r example , cause s arres t statistic s t o exaggerat e 
what difference s migh t exis t in crime patterns between Black s 
and Whites , thu s underminin g th e reliabilit y o f suc h statis -
tics.15 A 199 6 Ne w Yor k Stat e stud y reveale d tha t 3 0 percen t 
of Black s an d Hispanic s receive d harshe r sentence s tha n 
Whites i n Ne w York for comparabl e crimes , and tha t approxi -
mately fou r thousan d Black s an d Hispanic s ar e incarcerate d 
each yea r fo r crime s unde r circumstance s tha t d o no t lea d t o 
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incarceration fo r Whites . Furthe r exaggeratin g difference s 
between Blac k an d Whit e crim e rate s i s discriminatio n b y 
police officer s i n choosin g who m t o arrest. 16 Thus , althoug h 
the rat e o f robber y arrest s amon g Black s i s approximatel y 
twelve times that o f Whites, it does not necessarily follo w tha t 
a particula r Blac k perso n i s twelv e time s mor e likel y t o b e a 
robber tha n a  White. 

Although biase s i n th e crimina l justic e syste m exaggerat e 
the difference s i n rate s o f violen t crim e b y race , it may , tragi -
cally, stil l be true tha t Black s commi t a  disproportionate num -
ber of crimes. Given that th e blight o f institutional racis m con -
tinues t o disproportionatel y limi t th e lif e chance s o f Africa n 
Americans, and tha t desperat e circumstance s increas e th e like -
lihood tha t individual s caugh t i n thi s web may tur n t o desper -
ate undertakings, such a disparity, if it exists, should sadden bu t 
not surpris e us . As Guid o Calabresi , forme r dea n o f th e Yal e 
Law School and curren t federa l appeal s court judge, points out : 
"[0]ne nee d no t b e a  racis t t o admi t th e possibilit y tha t th e 
stereotypes ma y hav e som e trut h t o them . I  don' t believ e i n 
race, bu t i f peopl e ar e treate d badl y i n a  racis t societ y o n 
account o f a n irrelevan t characteristi c suc h a s colo r o r lan -
guage, it should not be surprising if they react to that treatmen t 
in thei r everyda y behavior/' 17 

The medi a spi n o n th e comment s o f th e Reveren d Jackso n 
decrying Black-on-Blac k crim e used Jackson' s cal l for Black s t o 
take actio n o n crim e i n thei r communitie s a s a n admissio n b y 
the civi l right s leade r tha t racis m an d economi c injustic e hav e 
nothing t o d o with th e crim e problem s o f thos e communities . 
Columnist Mik e Royko , fo r example , reporte d tha t Jackso n 
believes it's " a waste of time to expect government t o reduce .  . . 
urban mayhem." 18 Fro m thi s standpoint , self-hel p an d govern -
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ment investmen t ar e mutuall y exclusive . Anyon e advocatin g 
antibias program s o r federa l ai d to citie s i s portrayed a s "mak -
ing excuses' ' fo r Blac k people' s ow n self-destructiveness . 
Accordingly, whe n Jackso n expresse d fea r tha t hi s idea s woul d 
be misconstrue d b y medi a an d politician s lookin g fo r scape -
goats, an d furthe r reiterate d hi s long-standin g insistenc e tha t 
both governmen t hel p an d self-hel p ar e needed fo r th e Africa n 
American community , h e wa s widel y derided . "[RJathe r tha n 
grant [White s th e absolutio n fo r whic h the y hungered]—an d 
reap th e enormou s goo d wil l an d politica l cooperatio n suc h a 
move migh t bring—Jackso n ha s pulle d back/ ' declare d U.S. 
News.19 

To the exten t tha t Black s d o commit disproportionat e num -
bers o f violen t stree t crimes , socioeconomi c statu s largel y 
explains suc h ove r representation. Crim e rate s ar e inextricabl y 
linked t o povert y an d unemployment . Geneti c explanation s o f 
crime statistic s founde r o n th e fac t tha t crim e an d delinquenc y 
rates o f the African America n middl e clas s are virtually identi -
cal to those o f Whites similarl y situated. 20 

Recognizing th e socioeconomi c factor s tha t driv e violen t 
street crime , the Bayesian ma y insis t tha t h e views race merel y 
as a  prox y fo r informatio n wit h admittedl y greate r predictiv e 
value—such a s income , education , an d prospect s fo r th e 
future—but tha t cost s mor e t o obtain . "Thus, " say s th e 
Bayesian, " I conside r a  wealthy Blac k graduate o f th e Harvar d 
Law School who is making six figures a t a major Wall Street law 
firm t o pose a lower risk of armed robbery than a  poor and illit -
erate Whit e hig h schoo l dropou t wit h littl e hop e o f gainfu l 
employment." 

"However," h e continues , "ascertainin g a n individual' s 
schooling and income may require a personal interview and ref -
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erence checks . The cost s o f obtainin g suc h particularize d infor -
mation may be prohibitive in many situations . Surely you can' t 
expect shopkeepers , cabdrivers , or people i n th e positio n o f ou r 
hypothetical ban k patro n t o incu r suc h costs , to ge t a  person' s 
life stor y befor e h e finger s hi s buzzer , stop s hi s taxi , o r use s 
deadly defensiv e forc e agains t a  'suspicious ' person . Whe n 
obtaining suc h informatio n i s prohibitivel y costly , w e mus t 
economize by using stereotypes an d playing the odds. " 

Viewed in this light , the Bayesian's claim that rac e can serv e 
merely a s a  prox y fo r socioeconomi c statu s migh t see m per -
suasive. Bu t i f rac e i s a  proxy fo r socioeconomi c factors , the n 
race loses it s predictive valu e when on e control s fo r thos e fac -
tors. Thus, if an individual is walking through a n impoverished , 
"crime-prone neighborhood, " a s th e Reveren d Jackso n ma y 
have ha d i n mind , an d i f he ha s alread y weighe d th e characte r 
of th e neighborhoo d i n judging th e dangerousnes s o f hi s situ -
ation, the n i t i s illogical fo r hi m t o conside r th e racia l identit y 
of th e perso n whos e suspiciou s footstep s h e hears . For h e ha s 
already taken into account the socioeconomic factors fo r whic h 
race i s a  proxy , an d considerin g th e racia l identit y o f th e 
ambiguous perso n unde r suc h circumstance s constitute s "dou -
ble counting." 21 

Since ou r hypothetica l scenari o take s plac e i n a  predomi -
nantly Whit e upper-middle-clas s neighborhood , i t doe s no t 
seem t o implicat e th e double-countin g problem . Further , th e 
discussion shal l proceed o n th e basi s o f tw o assumptions : first , 
that th e rat e o f robberie s i s "significantly " highe r fo r Black s 
than fo r non-Blacks ; second , an d mos t unrealistic , tha t th e 
defendant's greate r fea r o f Black s result s entirel y fro m hi s 
analysis o f crim e statistics . Give n thes e assumptions , wha t 
objections t o th e argumen t o f th e Bayesia n remain ? Surel y 
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admitting statistics , carrying logi c and objectivit y o n th e risin g 
and plungin g curve s o f thei r graph s lik e Vulcan s o n dolphin -
back, bette r promote s th e accuracy , rationality , an d fairnes s o f 
the fact-finding proces s than no t admittin g them . 

Why Rationa l Discrimination I s Not Reasonabl e 

The most readily apparent objection to the reasonableness clai m 
of the Bayesian challenges the statistica l method  h e employs t o 
assess th e victim' s dangerousness . Neithe r privat e no r judicia l 
judgments abou t a  particular membe r o f a  class , the argumen t 
goes, should res t on evidence about the clas s to which he or sh e 
belongs. Despit e th e attractivenes s o f thi s principle , an d occa -
sional cour t admonition s t o avoi d statistica l inference s abou t 
individuals, private an d judicial decisio n maker s routinel y rel y 
on statistica l evidenc e t o judg e pas t fact s an d predic t futur e 
behavior. Lender s us e statistic s concernin g age , marita l status , 
location o r residence , income , an d asset s t o predic t whethe r a 
borrower wil l repa y a  loan . Parol e commission s ma y als o us e 
statistical technique s t o predic t parol e success , considering fac -
tors such as number o f prior convictions, type of crime, employ-
ment history , and family ties . And courts consider nonindividu -
alized statistica l probabilitie s whe n decidin g whethe r t o allo w 
injured litigant s t o us e epidemiologica l proo f o f causatio n i n 
their lawsuits . 

To accep t th e usefulnes s o f statistica l generalization s a s a 
general matter , however , i s not  t o agre e tha t suc h generaliza -
tions are appropriate everywhere . For the use of statistica l gen -
eralizations entail significant socia l costs, notwithstanding obvi -
ous benefits t o defendants. The fatal flaw in the Bayesian's argu -
ment lie s in hi s failure t o take accoun t o f the cost s o f acting o n 
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his racial generalizations. Instead, he assumes tha t the rational -
ity o f hi s factua l judgment s i s al l tha t matter s i n assessin g th e 
reasonableness o f hi s reactions . Thus , h e assert s tha t i f racia l 
identity incrementall y increase s the likelihood tha t a n ambigu -
ous Black man is about to attack (i.e. , if it incrementally bolster s 
the accurac y o f hi s factua l judgmen t tha t h e i s unde r attack) , 
then i t i s reasonable  fo r hi m t o us e deadl y forc e agains t th e 
Black more quickl y tha n a  similarly situate d White . Whether a 
reaction i s reasonable,  however , hinge s no t onl y o n th e ratio -
nality o f it s underlyin g factua l judgments , bu t equall y o n th e 
consequences o f error i f those factua l judgments ar e mistaken . 

Consider on e exampl e o f th e injustice s tha t lur k i n th e 
Bayesian's lopside d attentio n t o rationality . Ir a Glasse r o f th e 
American Civi l Liberties Union tell s the story o f a Black couple 
who, som e year s ago , took i n a  movie i n Time s Square . I t wa s 
raining when the y came out o f the theater abou t 1 1 P.M., so the 
husband wen t b y himsel f fo r th e car , whic h wa s parke d i n a 
garage severa l block s away . When h e returne d t o pic k u p hi s 
wife, sh e ha d disappeared . The ma n eventuall y discovere d tha t 
his wife , who wa s fiv e month s pregnant , ha d bee n arreste d b y 
the police , put i n jail , strip-searche d an d booke d o n charge s o f 
loitering fo r th e purpose o f prostitution . 

The arresting office r i n this shocking incident may well have 
viewed himsel f a s a n Intelligen t Bayesian . Perhap s wrongly , 
let's assume that at the time he made the arrest, there was a high 
incidence o f prostitutio n i n Time s Square , mos t o f th e prosti -
tutes wer e unescorte d women , a  disproportionat e numbe r o f 
them wer e Black , an d mos t transaction s occurre d betwee n 1 0 
P.M. and 2  A.M. The office r migh t asser t that , fro m hi s stand -
point, there was significant evidenc e to support his factual judg-
ment tha t th e woma n wa s a  prostitute—sh e wa s a  woman , 
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Black, unescorted , an d i n Time s Squar e a t 1 1 o'cloc k a t night . 
Even i f we assume tha t hi s belief wa s rationa l i n th e sens e tha t 
there was factual suppor t fo r it , his decision  t o act  on this belief 
in th e wa y h e di d wa s patentl y unreasonable,  no t t o mentio n 
outrageous an d reprehensible . Th e reaso n hi s action s wer e 
unreasonable i s because the cost s o f potential mistake s wer e s o 
grievous. Give n th e enormou s cost s o f potentia l mistakes , w e 
rightly condem n hi m fo r no t doin g mor e t o reduc e th e ris k o f 
being mistaken before subjecting this woman to such treatment . 
Many of us may express our concerns about the terrible costs of 
being wrong i n thi s situatio n a s doubt abou t whethe r th e offi -
cer's factua l judgment s wer e rational . But, upon carefu l reflec -
tion, we see that we are really saying that given the potential fo r 
mistakes an d th e terribl e consequence s o f hi s mistake , th e 
actions of the officer wer e unreasonable, even if his factual judg-
ment was rational in the sense that there were circumstances t o 
support it . 

To see this, consider tw o situations , in eac h o f which I  claim 
to kno w tha t m y pe t dog , a  temperamental unpredictabl e Rot -
tweiler, is chained to a tree in our fenced-in backyard . In the firs t 
case, I personally hook the chain to his collar three hours befor e 
bedtime. A s I  a m turnin g i n fo r th e night , m y wif e ask s m e 
whether th e do g is chained . I f h e reall y i s stil l chained , h e wil l 
simply spend the night in his doghouse as usual. But if he is not 
still chained , h e wil l roa m th e backyar d al l night , strategicall y 
squirting urine on lawn chair s and fixtures i n service of his ter -
ritorial instincts. It takes fifteen minute s the following mornin g 
for m e t o retrac e hi s step s an d hos e dow n al l tha t h e ha s 
marked—a chor e I  do not relis h but canno t honestly character -
ize as more than an inconvenience. In such a case I would confi -
dently clai m to know the dog is chained and dive into bed . 
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In contrast , i f my sister' s one-year-ol d infan t wante d to pla y 
in an area of our backyard beyond the reach of the chain and m y 
sister asked me whether th e dog is leashed, I would not claim to 
know tha t h e i s if I  haven't checke d o n him i n thre e hours . Pu t 
differently, i t would no t be reasonable  fo r m e to claim to kno w 
he is leashed in this situation . This i s true eve n though th e sta -
tistical ris k o f erro r i n m y factua l judgmen t tha t th e do g i s 
leashed—that is , the accuracy  o f my factual judgment abou t th e 
dog—is exactl y th e sam e i n bot h situations . Fo r th e cost s o f 
error i n th e secon d cas e (th e lif e o f m y niece ) ar e infinitel y 
greater than the costs of error in the firs t (momentar y inconve -
nience). Thus, before claimin g to know that h e is leashed in th e 
second case, I would gather mor e information t o further reduc e 
the risk of error by, for example , double-checking th e chain an d 
yanking o n th e colla r severa l times . Holdin g th e ris k o f erro r 
about th e securit y o f th e leas h constan t i n th e tw o situations , 
my willingnes s t o clai m t o know tha t th e do g is secured varie s 
according t o th e socia l consequence s o f error . Pu t differently , 
even if the rationality or accuracy of my factua l judgment i s the 
same in two situations , my willingnes s t o claim to know some -
thing varies according to the socia l consequences o f error . 

The Bayesian tries to avoid discussion of the consequences of 
error b y focusin g solel y o n hi s subjectiv e factua l judgments , 
specifically, on whether his hastier conclusion that the "ambigu -
ous " Black man was about to attack him was rational given tha t 
Blacks pose a  marginally greate r ris k o f assaul t tha n Whites . I t 
is true that judging that one knows something may be a subjec-
tive though t process , a "state o f mind/ 7 Fo r example , when th e 
officer, upo n seein g th e unescorte d Blac k woma n i n Time s 
Square i n th e lat e evening , conclude d tha t sh e i s a  prostitute , 
something purel y subjectiv e occurre d i n hi s thought processes . 
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What th e Bayesia n overlooks , however, i s that hi s hastie r con -
clusion tha t h e i s under attac k lead s hi m t o mak e a  decision  t o 
more hastily  shoot  a  Blac k man . Th e reasonablenes s o f tha t 
decision an d act  (hastie r us e o f deadl y forc e agains t Blacks ) i s 
just a s much a t issue in these situations a s the rationality o f hi s 
hastier factua l judgmen t tha t h e wa s abou t t o b e attacked . To 
return t o the Rottweile r example , to claim  t o know tha t some -
thing i s the cas e i s more tha n a  thought process , i t i s a  perfor -
mance o f a  socia l act —it i s t o sa y somethin g tha t lend s assur -
ance t o other s an d whic h the y wil l rel y upon . I n thi s respec t a 
claim t o knowledge i s like a  promise, another clearl y socia l act . 
Thus, when I  tell my wife as I hop into bed that I  know the Rott -
weiler is leashed, I am assuring her tha t the risks of error in m y 
factual judgmen t abou t th e leas h ca n b e safel y disregarde d i n 
view o f th e not-too-weight y interest s (convenience ) tha t a 
wrong judgment may injure. Likewise, when I  tell my sister tha t 
I kno w th e do g i s leashe d (whic h I  d o onl y afte r drasticall y 
reducing the risk of error by gathering more information o n the 
condition o f th e leash) , I  a m assurin g he r tha t th e drasticall y 
reduced risk s o f erro r i n m y factua l judgmen t ar e sufficientl y 
small tha t the y ca n b e safel y disregarde d i n vie w o f th e 
extremely weighty interests that a wrong judgment may injure . 

This sam e analysi s applie s t o factua l judgment s an d act s o f 
the Bayesian . Th e Bayesian' s hastie r conclusio n tha t a n 
"ambiguous Black " i s abou t t o attac k ma y b e a  subjectiv e 
thought process— a subjectiv e factua l judgment . Bu t whe n th e 
Bayesian decide s t o ac t o n hi s race-base d factua l judgmen t b y 
using deadl y forc e mor e quickl y agains t ambiguou s Blacks , h e 
implies tha t th e risk s o f erro r i n hi s hastie r us e o f deadl y forc e 
against Blacks can be safely disregarde d i n view of the interest s 
that wrong predictions wil l injure . 
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To determine whether the risks of error in race-based predic-
tions abou t Black s ca n b e safely—tha t is , reasonably—disre -
garded, i t i s necessar y t o balanc e th e costs  of  waiting  fo r th e 
"ambiguous" o r "suspicious " Black to clarify hi s violent inten -
tions agains t th e costs  of  not  waiting.  Fo r al l prediction s o f 
human behavio r presen t som e risk of error . The more informa -
tion w e possess abou t a  given situation , th e smalle r th e ris k o f 
error in our judgments about it. Taking the time to gather infor -
mation i s costly , however . And nowher e ar e informatio n cost s 
higher tha n i n self-defense cases , where the only way to gathe r 
more information i s to wait for the "suspicious" person to man -
ifest mor e clearly his violent intentions before respondin g wit h 
force. Here the cost  of  waiting  translate s int o increased ris k fo r 
the person who wants to defend hersel f successfully . I f that per -
son consider s Black s t o pos e a  "significantly" greate r threa t o f 
assault tha n Whites , she wil l no t wai t a s long fo r a n "ambigu -
ous" Black person to clarify hi s violent intentions as for a  White 
person. 

On the other hand, the costs  of  not waiting  a s long for Black s 
with unclea r intentions a s for similarl y situate d Whites includ e 
both th e risk s o f erro r i n race-base d generalization s an d th e 
social consequence s o f erro r whe n th e prediction s prov e false . 
First, conside r th e risk s o f erro r i n race-base d generalizations . 
Take the statistic for Blac k males arrested fo r violent assault s of 
approximately 2  percent (whic h i s stil l muc h greate r tha n th e 
actual probability that a  Black male will rob a stranger, since the 
violent assault s statisti c als o include s arrest s fo r domesti c vio -
lence, barroom brawls , street fights , heat o f passion altercation s 
between friend s an d acquaintances , tur f war s betwee n gan g 
members, conflict s growin g ou t o f dru g transactions , etc.) , and 
assume thi s numbe r represent s th e ris k tha t th e Blac k ma n 
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entering the bank lobby in ou r hypothetical scenari o was abou t 
to attack the woman at the ATM. Further assume that if this sce-
nario occurre d fift y differen t time s t o fift y differen t wome n 
throughout the city, in 2 percent of the cases—or one out of fift y 
times—the woman' s belie f tha t sh e wa s unde r attac k wa s cor -
rect. This mean s tha t o f th e fift y Black s agains t who m defend -
ers us e hastie r letha l forc e becaus e o f racia l generalizations , 
forty-nine wil l be innocent . 

Next, conside r th e socia l consequences o f error . The cost s of 
error i n race-base d prediction s o f violenc e g o wel l beyon d th e 
physical injuries suffere d b y the innocent Blac k victims of fals e 
predictions. Not waiting as long for Blacks to clarify thei r inten -
tions ha s a  profound "chillin g effect " o n Blac k participation i n 
core communit y activities . That is , hastier us e o f forc e agains t 
Blacks force s Black s wh o d o no t wan t t o b e mistake n fo r 
assailants t o avoi d ostensibl y publi c place s (suc h a s "White " 
neighborhoods, automatic tellers, and even tony boutiques) an d 
core community activitie s (suc h as shopping, jogging, sightsee -
ing, or just "hanging out") . Further, Blacks who do venture int o 
the publi c aren a ar e compelle d t o stifl e self-expressio n an d 
move abou t i n a  withdrawn, timorou s fashio n les t the y appea r 
threatening t o som e anxiou s gun-totin g pedestria n o r subwa y 
rider. 

An analog y ma y underscor e th e gri m realit y o f "chillin g 
effects." When I  described the Times Squar e inciden t t o a  Black 
woman wh o teaches law at a  major Midwester n university , sh e 
confided tha t she had also been mistaken fo r a  prostitute on two 
occasions. On one , she had an appointment t o meet someon e a t 
a hote l entrance . As sh e waite d jus t outsid e th e lobb y door , a 
man i n a  business sui t sidle d up to her an d aske d what he r ser -
vices were going for. Ever since, she has strictly avoided meetin g 
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people at the entrance o f hotels or in hotel lobbies, even thoug h 
many law school conferences tak e place in hotels. On those occa-
sions when sh e has no choice but to meet a  group of people in a 
hotel lobby , sh e make s sur e sh e arrive s a  little lat e s o tha t sh e 
doesn't en d up standing alone in the lobby before other s arrive . 

Another cos t o f no t waitin g concern s th e denia l o f mora l 
agency inflicted o n Blacks by race-base d suspicions . Race-base d 
predictions o f a  person' s behavio r reduc e hi m t o a  predictabl e 
object rathe r tha n treatin g him a s a moral being capable of per -
sonal autonomy.22 O f course , all predictions o f human behavio r 
undermine respec t fo r persona l autonom y t o som e degree . But 
respect fo r another' s autonom y i s especially undermined whe n 
the forecast tha t a  person will choose to act violently is based on 
a factor—such a s race—over which tha t perso n ha s no control . 

Moreover, humiliatio n an d stigmatizatio n mus t b e counte d 
among th e mos t painfu l cost s o f race-base d suspicions . It i s to o 
easy fo r som e t o trivializ e th e sever e psychological , emotional , 
and even spiritual costs to Blacks of being treated like criminals. 
For instance, according to Suzanna Sherry , a  vocal critic of pro -
gressive feminis t an d minorit y perspective s o n America n jus -
tice, "[The] description o f the young Black man who felt resent -
ment whe n a  White woma n wit h a  baby crosse d th e stree t t o 
avoid him naturall y invite s a  comparison: he fear s fo r hi s emo -
tional well-being, but she fears for her physical safety. I, at least, 
would rather  be  snubbed  than  raped/' 23 I n sayin g tha t sh e 
would rathe r b e "snubbed " tha n raped , Sherr y speciousl y pit s 
two certaintie s agains t eac h other—th e certaint y o f bein g 
"snubbed" agains t th e certaint y o f bein g raped . This i s a  gros s 
distortion o f th e situation . I n truth , th e situatio n pit s a n 
extremely remot e ris k o f bein g rape d b y a  random Blac k ma n 
(nothing i n th e descriptio n o f th e situatio n suggeste d tha t th e 
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young ma n wa s actin g i n a  threatening o r errati c way) agains t 
the certainty o f being "snubbed/7 Sherry' s non sequitu r vividl y 
illustrates th e rationalit y subvertin g powe r o f stereotypes , fo r 
only by tapping the "Black as rapist" stereotyp e ca n she regar d 
a rape by an ordinary Black man o n an ordinary stree t not  a s an 
extremely remot e ris k but a s a foregone conclusion . 

More telling for "cost of not waiting" analysis is Sherry's triv-
ialization o f th e humiliatio n an d resentmen t suffere d b y th e 
young Blac k ma n wh o wa s treate d lik e a  rapist . Characterizin g 
the youn g man' s injur y a s a  cas e o f bein g "snubbed " lump s i t 
with breache s o f socia l etiquett e suc h a s bein g ignore d b y a n 
acquaintance o r failin g t o receiv e a n invitatio n t o a n ic e crea m 
social. The euphemis m carrie s wit h i t nothin g o f th e relentless , 
cumulative, dehumanizing realit y o f these manifestations o f th e 
Black Tax par excellence . "Here w e go again, " muses th e youn g 
Black man . "She' s trippin g al l ove r hersel f t o cros s ove r t o th e 
other sidewalk, all the while cutting her eyes at me like I'm Willie 
Horton o n wor k furlough . Somebod y sai d being invisibl e was a 
terrible thing . I  know somethin g wors e .  . . being too visible .  . . 
walking aroun d wit h a  screamin g BIG  BLACK  MAN  warnin g 
ineradicably tattooe d acros s you r forehead . The y loo k righ t 
through invisibl e men , bu t th e too-visibl e one s the y us e lik e 
movie screens for the projection o f their most demeaning, porno-
graphic images. I always feel like taking a bath after these encoun-
ters, but with so many to contend with everyday, if I tried to bathe 
after ever y one , I'd liv e in th e bathtub. " Fro m th e standpoin t o f 
doing justice t o th e sever e dignitar y injurie s inflicte d b y thes e 
"microaggressions," a  bette r compariso n tha n "I' d rathe r b e 
snubbed than raped" would be "I'd rather have waves of strangers 
successively spi t in m y fac e tha n ru n th e extremel y remot e ris k 
that a  random anonymous Blac k man might rape me." 
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Once we consider the risks of error an d the grave socia l con -
sequences of error generated by statistical generalizations abou t 
race, we see that much more than number crunching is involved 
in assessing the reasonableness o f using lethal force on the basis 
of suc h generalizations . Consideration s o f fairnes s an d socia l 
justice figur e a s centrall y i n thes e assessment s o f reasonable -
ness as considerations o f factual accuracy . Telling defenders tha t 
they canno t bas e thei r decision s t o shoo t o n racia l generaliza -
tions may require them to wait slightly longer—as long as they 
would i f th e ambiguou s perso n wer e White—than the y woul d 
if the y wer e allowe d t o us e suc h generalizations . The cost s o f 
waiting (increase d ris k fo r defender ) ar e no t trivial . Bu t whe n 
balanced agains t th e cost s o f no t waitin g (injur y o r deat h t o 
numerous innocen t victims, exclusion o f Blacks from cor e com-
munity activities , objectification , stigmatization , an d humilia -
tion), the scale s of justice til t decidedl y in favo r o f the defende r 
assuming the margina l additiona l risk s of waiting . 

Citizens ar e frequentl y calle d upo n t o incu r additiona l risk s 
for importan t principle s an d socia l values . Draft s fo r militar y 
service ar e obviou s examples . Perhap s les s obviou s bu t muc h 
more pervasive are the health and safety risk s we all incur in the 
interest o f value s suc h a s freedo m o f expression , th e righ t t o 
bear arms , an d eve n th e les s loft y value s o f technologica l 
progress (moto r vehicles , fo r instance , tak e man y mor e live s 
each yea r tha n the y save , includin g man y pedestrians) 24 an d 
convenience (increase s in the speed limit for cars exposes every -
one o n th e highwa y t o substantiall y greate r danger , includin g 
those who continu e t o drive a t the ol d lower spee d limit). 25 We 
allow teenager s t o drive , even thoug h the y generat e a n aston -
ishingly disproportionat e percentag e o f accidents , becaus e w e 
think i t is important tha t the y enjo y acces s to adult activitie s as 
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part o f their maturation process . Similarly, we license individu -
als wit h disabilitie s an d prostheti c device s t o drive , an d hol d 
them t o a  lowe r lega l standar d o f reasonabl e car e (i n effec t 
allowing them to generate more than ordinary risks without lia -
bility), because w e believe i t i s important tha t the y hav e equa l 
access t o cor e communit y activities . The lis t goe s on , bu t thi s 
partial one suffices t o show that expecting citizens to incur addi-
tional risks (especially additional risks as small as the ones being 
considered here ) fo r th e sak e o f importan t socia l interest s i s a 
familiar featur e o f our lega l culture and socia l morality . 

This analysi s applie s wit h equa l forc e t o shopkeepers , cab -
drivers, and an y othe r clas s o f decisio n maker s pron e t o scree n 
" suspicious" persons o n the basis of race . Shopkeepers an d cab-
drivers incu r som e ris k i n admittin g "  ambiguous" individuals . 
Yet, reducing Black Americans to second-class citizens by deny -
ing them equitabl e participatio n i n socia l and commercia l exis -
tence; subjecting the overwhelming majority o f innocent Black s 
to demeanin g assumption s an d microaggressions ; contributin g 
to the establishment o f a de facto system of apartheid by private 
discriminatory decisions—thes e ar e th e cost s o f race-base d 
screening an d the y canno t b e morall y justifie d b y th e incre -
mental risk . Sometimes , tragically , th e ris k o f violen t robbery , 
albeit small , is realized. By the sam e token , the ris k o f deat h o r 
serious injury i n automobiles and airplanes, albeit small, is real-
ized hundreds of thousands of times every year. Yet we continue 
to expose ourselves to the risk s of the airways and highways i n 
ever-growing numbers. We simply do not live in a risk-free soci -
ety, nor ar e we willing t o sacrific e th e values an d convenience s 
that a  dramaticall y les s risk y societ y woul d cost . Viewing ou r 
risk-laden socia l existence fro m thi s broader perspective , incre-
mental race-base d risk s ar e no t meaningfull y differen t fro m 
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thousands o f othe r incrementa l risk s w e assum e ever y da y i n 
return fo r a  comfortable , convenient , decent , an d democrati c 
way of life. Accordingly, we must accep t incremental race-base d 
risks as the price of living in a  just, humane, democratic society , 
as just, humane, democratic citizens . 

In sum , th e "Reasonabl e Person " doe s no t discriminat e 
against Black s o n th e basi s o f racia l generalizations . The Rea -
sonable Perso n ca n b e fairl y expecte d t o surmoun t hi s o r he r 
discriminatory impulse s and incur incremental race-base d risk s 
to protec t vita l democrati c values . Becaus e th e reasonabl e an d 
the mora l ar e fli p side s o f th e sam e coin, 26 a n individua l wh o 
shoots o r screen s other s o n racia l ground s engage s i n blame -
worthy conduct . Bluntl y put , th e Bayesian' s decisio n t o dis -
criminate agains t Black s o n th e basi s o f statistica l generaliza -
tions is racist . 

Some reader s ma y recoi l a t th e us e o f th e value-lade n ter m 
"racist" to describe ostensibly rationa l racia l discrimination. As 
we hav e seen , however , assessment s o f reasonablenes s essen -
tially tur n o n a  balancing o f values , making th e ter m "reason -
able" itself a value-laden expression . Referring to the Bayesian' s 
discriminatory decision s a s racis t simpl y stresse s tha t the y 
strike an unreasonable balanc e in a  way tha t wrongfully deval -
ues or undervalues th e democratic interests o f Black Americans 
in being treated a s full an d equal citizens . 

Saying tha t so-calle d rationa l discriminatio n i s racis t i s no t 
the sam e a s sayin g tha t al l cabdrivers , shopkeepers , an d other s 
who hav e historicall y discriminate d agains t Black s o n ground s 
they believed t o be rational ar e incorrigible racists . Many well -
intentioned people simply have not had the enormous cost s and 
incremental gain s o f thei r discriminator y decision s pu t i n per -
spective. The racist is the person who says, "Yes, I appreciate th e 



58 The " Intelligent Bayesian " 

large risk s o f erro r an d th e grav e socia l consequence s o f erro r 
that racia l generalization s involve . And, yes , I  understand tha t 
everyday I  willingly expos e mysel f t o many risk s greate r tha n 
those incremental risk s posed by Blacks , in som e cases for loft y 
reasons and in other cases for very mundane ones. Nevertheless, 
I do not conside r th e interests o f Black Americans worth incur -
ring an y incrementa l risk s for . S o I  will not buz z the m in , pick 
them up , or wait as long to shoot an 'ambiguous' one as I would 
wait fo r a  similarl y situate d White/ ' Appeal s t o principl e lik e 
those develope d i n thi s discussio n ma y reac h onl y thos e well -
intentioned people who seek to avoid racism, and who therefor e 
can b e persuade d t o sto p engagin g i n racis t practices . Raciall y 
illiberal Americans who refuse t o adequately credit the interest s 
of Black s i n thei r decisio n making , o n th e othe r hand , requir e 
alternative approache s t o helpin g the m avoi d discrimination . 
We will discuss some alternative approaches for racially illiberal 
decision makers in the last chapter . 

This analysi s retain s it s vitalit y eve n i f th e ris k estimate s 
concerning Blac k assault s ar e modified . Ther e ma y continu e t o 
be debat e abou t th e mos t accurat e risk-of-assaul t statistic s fo r 
Blacks, but a s long a s the risk s o f erro r i n the racia l generaliza -
tions remai n high , and the socia l consequences o f erro r remai n 
grave an d far-reaching , mora l an d polic y argument s agains t 
using statistica l generalization s t o visi t seriou s injurie s o n 
Blacks remain compelling . 

Race and the Subversion of Rationalit y 

The precedin g discussio n assume d tha t considerin g rac e migh t 
incrementally promote rationality by marginally increasing th e 
accuracy o f factua l judgment s o f risk , bu t conclude d tha t th e 
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benefits o f thes e incrementa l gain s i n rationalit y ar e s o deci -
sively outweighe d b y th e socia l an d mora l cost s o f race-base d 
predictions that relying on race is unreasonable. Now we exam-
ine ho w considerin g rac e i n self-defens e case s ca n undermin e 
rationality itself . Howeve r pur e a  defender' s consciou s inten -
tions, considerin g th e rac e o f a n "ambiguous " Blac k perso n 
before shootin g him impair s th e capacit y o f the defende r ratio -
nally and fairl y t o strike a  balance between th e cost s of waitin g 
and th e cost s o f no t waiting . B y th e sam e token , permittin g a 
defendant wh o shoot s a  "suspicious" Blac k perso n t o focu s o n 
race at trial, even for th e ostensibly neutra l purpose o f support -
ing the rationality of his factual judgments, impairs the capacit y 
of jurors rationall y an d fairl y t o strike the sam e balance . 

A larg e an d compellin g bod y o f socia l scienc e research — 
including case studies, studies of conviction rates , death penalt y 
statistics, laboratory finding s i n moc k jury studies , and genera l 
research o n racia l prejudice—establishes tha t racia l bias affect s 
jury deliberations. 27 These studies indicate two distinct kinds of 
jury bia s operatin g i n crimina l cases : own-race favoritis m an d 
other-race antagonism . Bot h kind s o f bias subver t th e rational -
ity o f the decisionmaking proces s in self-defens e cases . 

Other-race antagonis m tend s t o cause White decisio n mak -
ers t o devalu e th e interest s o f th e Blac k victim an d th e grou p 
to whic h h e belongs . Th e tendenc y o f jurie s t o devalu e th e 
lives o f Blacks ca n be see n i n th e prove n tendenc y o f juries t o 
punish defendant s mor e severel y whe n thei r victim s ar e 
White tha n whe n the y ar e Black , suggestin g tha t th e live s o f 
minority victim s ar e valued les s highl y tha n Whit e victims. 28 

Conversely, own-race favoritism tend s to cause White decisio n 
makers t o overvalu e th e interest s o f th e Whit e defende r an d 
the grou p t o whic h h e belongs. 29 I n othe r words , throug h 
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racially selectiv e sympath y an d indifference , decisio n maker s 
(often unconsciously ) fai l t o fee l a s much sympath y an d exer -
cise as much car e for marginalize d peopl e as they routinel y d o 
for thei r ow n group . Consequently, they ten d t o misassess th e 
comparative cost s an d benefit s o f thei r decision s fo r th e 
respective groups . 

In self-defens e cases , thi s mean s tha t consciou s o r uncon -
scious bia s ma y caus e bot h defender s an d jurie s (ofte n al l 
White)30 t o miscalculat e th e cost s o f no t waitin g a s lon g fo r 
Blacks to reveal their intentions as for non-Blacks, since an indi-
vidual an d a  grou p wit h whic h the y d o no t identif y wil l bea r 
those costs , whil e "on e o f thei r own " woul d bea r th e cos t o f 
waiting fo r a  suspecte d assailan t t o exhibi t hi s violen t inten -
tions.31 Thus , eve n i f th e racia l facto r marginall y promote s 
rationality o n th e issu e o f ris k assessment , i t substantiall y 
undermines th e rationa l determinatio n o f ho w lon g th e 
defender shoul d hav e waite d fo r th e strange r t o clarif y hi s 
intentions befor e resortin g t o deadl y force . I n th e professiona l 
patois of lawyers and judges, its "probative value [ma y be] sub -
stantially outweighe d b y th e dange r o f unfai r prejudice. " An d 
surely a  parago n o f rationa l thinkin g lik e th e "Intelligen t 
Bayesian" would not urge us improperly to fasten upo n a  facto r 
that subvert s the rationalit y o f the fact-finding process. 32 

Fortunately, an d seemingl y paradoxically , ther e i s a  way fo r 
decision makers properly to focus on the racial factor. Unlike the 
Bayesian, who consider s rac e to justify hi s quicke r us e o f forc e 
against "ambiguous" Blacks, decision makers can approach race-
consciousness i n a  way tha t help s them avoi d giving in to thei r 
discriminatory impulses to treat Blacks (and other marginalize d 
groups) les s favorabl y tha n Whites . Rationality-enhancin g 
color-consciousness i s examined i n the las t chapter . 



Chapter Three 

THE "INVOLUNTAR Y NEGROPHOBE " 

Among th e man y violen t reaction s I  had i n th e week s fol -
lowing the rape, including despair , helplessness, a sense tha t 
my life was over, was a visceral, desperate fear o f all strange 
Black and brown men. Walking alone in Mount Pleasant , an 
inner-city Washington , D.C. , neighborhood , I  ha d a  pani c 
attack as it seemed that each of the dozens of Central Amer -
ican men streaming toward and past me on the sidewalk was 
about to pull a knife and stab me.1 

This fran k an d chillin g descriptio n b y Micael a d i Leonardo , a 
former rap e crisi s counselor , of her reactio n t o being raped by a 
Black male suggests the profoundly persona l level on which th e 
link betwee n rac e an d violenc e ma y b e forged . I n contras t t o 
both th e "Reasonabl e Racist " (whos e fea r o f Blacks stems fro m 
and i s reinforce d b y th e mas s medi a an d traditiona l racia l 
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myths) an d th e "Intelligen t Bayesian " (whos e racia l fear s res t 
on crim e statistics) , d i Leonardo' s fea r emerge d afte r a  violen t 
personal assault. To what extent, then, should such "involuntar y 
Negrophobia" be relevant t o claims of self-defense ? 

Suppose th e patro n wh o sho t th e youn g Blac k ma n i n ou r 
ATM scenari o ha d bee n brutall y mugge d b y Blac k teenager s 
nine month s befor e th e nigh t o f the shooting . Suppose furthe r 
that afte r th e muggin g sh e develope d wha t he r psychiatris t 
diagnosed a s a  posttraumatic stres s disorder , triggere d b y con -
tact wit h Blacks , which induce d he r t o overestimat e th e Blac k 
victim's threa t o n th e nigh t o f th e shooting . Unde r thes e cir -
cumstances, the defendant coul d claim that her admittedly para -
noid fear o f the young Black victim was "reasonable" for some -
one mugged i n the past by Black assailants . 

As open-ended and dangerous as this claim of reasonablenes s 
may seem , the lega l system has already accepte d its underlyin g 
doctrinal and psychological propositions . The doctrina l founda -
tion o f th e Negrophobe' s clai m i s the widel y accepte d "subjec -
tive" tes t o f reasonableness , whic h make s allowance s fo r th e 
psychological effects o f the defendant's pas t experiences.2 Under 
this standar d o f reasonableness , a s lon g a s a  "typical " perso n 
who suffere d th e sam e traumati c experience s a s the defendan t 
could develop the same misperceptions, the defendant's misper -
ceptions wil l b e foun d reasonable . Fo r example , a  battere d 
woman who kills her abusive partner in a "nonconfrontational " 
situation (durin g a  lull in th e violence o r when th e abuse r wa s 
asleep) mus t convinc e the fac t finde r that , at the time she killed 
her partner , sh e reasonabl y believe d tha t sh e neede d t o ac t 
imminently t o protect hersel f fro m seriou s injury o r death. 3 I n 
proving he r case , the battere d woma n defendan t ma y conced e 
that battere d woma n syndrome— a subcategor y o f posttrau -
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matic stres s disorder—cause d he r t o overestimat e th e sleepin g 
man's dangerousnes s an d t o underestimat e he r capacit y t o 
escape the battering relationship . She may nonetheless conten d 
that sh e acted reasonabl y o n th e groun d tha t a  reasonable per -
son in her situation  woul d have perceived the threat in the sam e 
way. 

The psychologica l premis e underlyin g th e Negrophobe' s 
claim i s tha t a  typica l perso n assaulte d b y a  Blac k individua l 
could conceivabl y develo p a  pathologica l phobi a towar d all 
Blacks. Surprisingly, i n a  recen t Florid a case, 4 a  judge awarde d 
workers' compensatio n benefit s t o a  Negrophobi c claiman t o n 
precisely thi s basis . Eve n mor e surprisingly , ever y appellat e 
court that reviewed this controversial case affirmed th e benefit s 
award.5 

In th e Florid a case , Rut h Jandrucko , a  fifty-nine-year-ol d 
White woman , file d a  workers ' compensatio n clai m afte r sh e 
was mugge d b y a  young Blac k mal e whil e makin g a  custome r 
service visit for her employer. 6 As a result of the attack, she suf-
fered a  fracture d vertebr a i n he r bac k an d develope d wha t 
experts diagnose d a s a  posttraumati c stres s disorde r causin g 
physical an d psychologica l reaction s t o Blacks. 7 Although he r 
vertebral fractur e eventuall y healed , he r phobi a towar d 
Blacks—particularly "big , Blac k males"—persisted. 8 Ms . Jan -
drucko claimed that her phobia rendered he r incapable of work -
ing around African Americans ; hence, she argued, she could no t 
find gainfu l employment. 9 

Accepting Ms . Jandrucko's argument , Florid a compensatio n 
claims Judge John G. Tomlinson, Jr., awarded her tota l disabilit y 
benefits fo r he r phobia. 10 I n reachin g hi s decision , Judge Tom -
linson found tha t before he r assaul t Ms . Jandrucko exhibited n o 
apparent "pre-existin g racia l prejudice o r predisposition t o psy-
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chiatric illness/' 11 I n othe r words , sh e wa s a n ordinar y perso n 
before th e assault . As reporte d i n th e Washington  Post,  Judg e 
Tomlinson commented tha t Ms. Jandrucko's pathological fear of 
Blacks wa s no t a n exercis e o f "'privat e racia l prejudice/ " bu t 
instead a  mer e "work-relate d phobia." 12 I n Judg e Tomlinson' s 
view, "It i s not relevan t what th e subjec t o f her phobia is." 13 

The Involuntary Negrophob e and Duelin g 
Conceptions of La w 

Judge Tomlinson' s statemen t illustrate s on e sid e o f th e ongo -
ing debat e betwee n instrumentalis t an d noninstrumentalis t 
conceptions o f law . The noninstrumentalis t approac h focuse s 
exclusively on the personal culpability of the individual defen -
dant, withou t regar d fo r an y socia l implication s beyon d th e 
boundaries o f th e immediat e case . Noninstrumentalists argu e 
that lega l liabilit y shoul d b e impose d solel y t o redres s a  spe -
cific wron g betwee n th e particula r partie s t o a  particula r dis -
pute, no t t o sen d message s t o societ y o r promot e socia l poli -
cies.14 I n short , thi s approac h focuse s o n specifi c partie s an d 
the past . 

From the standpoin t o f personal culpability, the sine qua no n 
of crimina l liabilit y fo r noninstrumentalists , Judg e Tomlinso n 
may see m t o hav e rightl y conclude d tha t th e subjec t o f a  per -
son's pathologica l phobi a i s not relevant . This view emphasize s 
the involuntary natur e o f a  posttraumatic stres s disorder : inso-
far a s a  defendan t ca n clai m tha t " I couldn' t hel p myself, " sh e 
cannot b e blamed fo r he r reactions , regardless o f the subjec t o f 
her disorder. 15 Thus , unde r a  purel y noninstrumenta l regime , 
there ma y see m t o b e n o reaso n t o limi t lega l recognitio n o f 
Negrophobia t o workers' compensation cases ; once an involun -
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tary conditio n i s identifie d i n an y context , n o just basi s exist s 
for imposin g lega l liability on an actor. 16 

Of course , a  perso n wh o canno t contro l he r reaction s t o 
Blacks may be blameworthy fo r takin g a  loaded gun t o a  public 
place wher e sh e migh t encounte r Blacks ; but the n he r earlie r 
decision to put herself in such a position would be blameworthy, 
not th e involuntary reactio n itself . We shal l assume tha t a  jury 
could find i t reasonable fo r a  person sufferin g fro m Negropho -
bia t o carr y a  loade d weapo n o n a  brie f excursio n fro m he r 
home. That a  jury coul d fin d suc h behavio r reasonabl e woul d 
not shock me, given the outlandish polic e conduct the Simi Val-
ley jury foun d reasonabl e i n th e firs t Rodne y Kin g case . Judg-
ments o f reasonablenes s ca n turn significantl y o n jurors' iden -
tification wit h a  defendant an d lack of identification wit h a  vic-
tim.17 

The instrumentalis t approach , i n contrast , focuse s o n th e 
broader implications of recognizing some legal claims and with-
holding legal recognition fro m others. 18 Instrumentalism refer s 
to legal decision making that considers the social implications of 
legal rule s an d aim s t o affec t futur e behavior . Instrumentalist s 
view the la w a s an instrumen t o f socia l chang e an d publi c pol -
icy, and the y se e nothing wron g wit h employin g lega l rule s a s 
carrots and sticks, to encourage and deter persons other than th e 
immediate parties to the dispute, nor with framing rule s to send 
important socia l messages . Promotin g th e genera l welfar e b y 
refusing t o recogniz e lega l claim s tha t damag e th e integrit y o f 
the lega l system i s one example o f an instrumentalis t approac h 
to legal decision making . 

Legal recognitio n o f th e Involuntar y Negrophobe' s claim s 
would subver t the general welfare b y destroying the legitimac y 
of the courts . The paramount socia l function o f the courts is the 
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resolution o f disputes. But the power of a third party to conclu -
sively resolv e dispute s mus t res t o n som e basis , suc h a s hi s 
priestly authority, his charisma, or his reputation fo r Solomoni c 
wisdom i n th e administration o f justice.19 In a  complex, imper -
sonal, an d officiall y secula r societ y lik e ours , thi s basi s i s th e 
courts' apparen t objectivity , particularl y thei r neutralit y wit h 
respect t o th e partie s befor e them. 20 Th e widesprea d sens e o f 
injustice tha t followe d th e acquitta l of four polic e officers i n th e 
Rodney Kin g beating case , triggering som e of the worst riotin g 
in America n history , reveal s a  tangibl e pric e tha t societ y pay s 
when courts lose their perceived objectivity, and thus their legit -
imacy, in th e eye s o f a t leas t som e i n society . Significantly , th e 
riots di d no t erup t whe n th e image s o f King' s beatin g initiall y 
saturated th e airwaves , but onl y afte r th e announcemen t o f th e 
verdicts. The Blac k and Latin o communitie s waite d fo r th e jus-
tice system to honor its promise of neutrality, and many of thei r 
members too k to the street s only when tha t promise seemed s o 
blatantly flouted . 

Were court s t o sanction th e contentio n tha t a  person's racia l 
fear wa s s o overwhelming tha t i t constitutes a n excus e fo r vio -
lence against Blacks, they would have to equate severe racial fear 
with recognize d judgment-impairin g conditions—suc h a s 
insanity an d youthfulness—which , whe n successfull y invoked , 
justify a  "not guilt y determination/' 21 Treating "Negrophobia " 
like insanity , however , raise s additiona l legitimac y problems . 
Despite the general acknowledgment tha t genuine insanity ma y 
so severely impai r a n individual' s sens e o f reality , of right , an d 
of wrong as to nullify th e possibility of culpability for tha t indi -
vidual, ther e i s a  widesprea d perceptio n tha t san e bu t guilt y 
defendants exploi t th e insanit y defens e t o escap e lon g manda -
tory priso n sentence s o r th e deat h penalty. 22 Wer e peopl e t o 
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develop th e sam e skepticis m wit h respec t t o defense s invokin g 
Negrophobia, the resul t might well be a total loss of faith i n th e 
criminal justice system' s abilit y t o adjudicate race-base d claim s 
fairly an d effectively. Blacks , already concerned with a  perceived 
dual standard operatin g in the court system, 23 would justifiabl y 
perceive th e courts ' creditin g o f suc h claim s a s the adven t o f a 
new lega l loophole potentiall y enablin g racist s t o expres s thei r 
venomous prejudice s withou t consequence . 

Of course , when a  defendant i s declared not guilt y by reaso n 
of insanity , h e i s no t excuse d "withou t consequence/ 7 Legall y 
insane defendants ar e often sen t to institutions fo r long periods 
of time. But a  defendant pleadin g Negrophobia would be claim-
ing t o suffe r a  posttraumati c stres s disorder , no t insanity . A s 
with battere d woma n syndrome , posttraumatic stres s disorder s 
support excuse s that , when accepted , shield the defendan t fro m 
any further lega l consequences. Thus, there would be even mor e 
substantial ground s fo r skepticis m abou t defense s invokin g 
Negrophobia tha n defense s invokin g insanity . 



Chapter Four 

OF MIC E AN D MEN : 

EQUAL PROTECTIO N AN D 

UNCONSCIOUS BIA S 

The Unite d State s Constitution . Fo r some , when al l othe r plea s 
for racial fairness fal l on deaf or indifferent ears , hope can still find 
something t o reac h fo r i n th e Unite d State s Constitution , onc e 
thought t o b e th e sures t handhol d o n th e precipitou s clif f o f 
American racia l justice. Faith in the ability of the Constitution t o 
promote racial justice has been flagging in recent years, however. 
Each ne w ter m bring s fres h new s o f retrenchmen t i n constitu -
tional protections for marginalized groups. Fortunately, however , 
reports o f the deat h o f constitutiona l guarantee s fo r historicall y 
oppressed people s hav e bee n greatl y exaggerated . Whethe r th e 
Reasonable Racist , Intelligent Bayesian , and Involuntary Negro -
phobe pass constitutional muster, therefore, remains a vital issue. 

Constitutional doctrin e i s i n a  stat e o f turbulence , roilin g 
beneath th e vicissitude s o f part y politic s an d politica l appoint -
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ments. A  length y analysi s o f curren t constitutiona l doctrine , 
therefore, migh t b e date d befor e th e in k dries . Whatever end s 
constitutional doctrin e seek s t o serve , however, i t canno t serv e 
those end s i f i t i s steeped i n fault y assumption s abou t th e wa y 
the world works, especially the workings o f the human mind . 

Private Bias and Equa l Protection 

Courts hav e lon g invoke d th e Equa l Protectio n Claus e o f th e 
Fourteenth Amendment, which prohibit s the state s from deny -
ing an y perso n th e equa l protectio n o f th e laws, 1 to invalidat e 
racially discriminatory laws, and to prohibit racially discrimina -
tory state action.2 In the most straightforward case , when a  state 
explicitly classifies a  group of people by race, the classification i s 
"suspect" an d subjec t t o "stric t scrutiny " unde r th e Equa l Pro -
tection Clause. 3 Unde r stric t scrutiny , a  racia l classificatio n i s 
constitutionally vali d onl y i f i t i s necessary t o furthe r a  "com -
pelling" state interest. 4 

Palmore v.  Sidoti5 i s a leading case illustrating the applicatio n 
of strict scrutiny doctrine to evaluate a race-based claim of equal 
protection. In Palmore,  a  Florida cour t i n 198 0 granted custod y 
of a  three-year-old gir l to her White mothe r upo n he r parents ' 
divorce. The followin g year , th e fathe r sough t custod y o f th e 
child by petitionin g t o modify th e prio r judgment o n th e basi s 
of change d conditions , includin g th e fac t tha t hi s forme r wif e 
was livin g with , an d subsequentl y married , a  Blac k man , 
Clarence Palmore , Jr. Even though th e Florid a cour t admittedl y 
had n o reaso n t o doub t th e mother' s devotio n t o he r daughter , 
the adequac y o f housin g facilities , o r th e respectabilit y o f he r 
new spouse , i t ordere d custod y o f th e chil d transferre d t o he r 
father. The primary rational e fo r th e court' s orde r wa s tha t th e 
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child woul d suffe r socia l stigmatizatio n i f sh e remaine d i n a n 
interracial household wit h he r mother . 

Applying stric t scrutiny , the Supreme Cour t foun d tha t th e 
Florida court' s orde r t o transfe r custod y violate d th e Equa l 
Protection Clause . I n reversin g th e judgment , th e Suprem e 
Court note d th e persistenc e o f racia l prejudic e i n America , 
acknowledging th e "ris k tha t a  child livin g wit h a  stepparen t 
of a  different rac e may be subject t o a variety o f pressures an d 
stresses not present i f the child were living with parents o f th e 
same racia l o r ethni c origin." 6 Nevertheless , i n a  unanimou s 
and strongl y worde d opinion , th e Cour t hel d tha t "[t]h e 
effects o f racia l prejudice, however  real,  canno t justify a  racial 
classification removin g a n infan t chil d from th e custody o f it s 
natural mother/ ' 7 Whil e recognizin g tha t "privat e biase s ma y 
be outsid e th e reac h o f th e law, " the Cour t stresse d tha t "th e 
law cannot , directly  or  indirectly,  give  [these  biases]  effect"* 
The Court' s unusua l interferenc e wit h a  stat e custod y deci -
sion i n Palmore,  includin g it s determinatio n tha t th e state' s 
parens patriae interest i n the welfare o f children was not com -
pelling, reveal the strength o f its resolve to prohibit th e use of 
racial classifications tha t giv e effect t o private bias in courts of 
law. 

Someone representin g th e interest s o f a  Blac k perso n wh o 
was sho t b y a  race-consciou s defende r coul d see k t o kee p th e 
defendant fro m raisin g race-base d defense s b y arguin g tha t 
such defenses violate the equal protection clause . To advance the 
equal protection argumen t unde r Palmore,  on e mus t firs t clea r 
two more technica l hurdles—namely, th e litigant mus t demon -
strate th e requisit e stat e action 9 an d th e existenc e o f a  raciall y 
restrictive category 10—and the n h e o r sh e mus t prov e tha t 
enforcement o f the category (i.e. , permitting the race-consciou s 
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defendant t o assert his race-based defense) woul d "give effect t o 
private bias/ ' Privat e bia s doe s no t alway s advertis e it s exis -
tence, however. We mus t sometime s reac h beyond th e obviou s 
to root i t out . 

THE REASONABL E RACIS T 

The Reasonabl e Racis t present s th e simples t case . I n arguin g 
that he should be exonerated on the ground that racist responses 
are typical—an d thu s reasonable—th e Reasonabl e Racis t 
openly admit s hi s racia l bias . Thus , t o hea r th e Reasonabl e 
Racist's claim, the judge would hav e to employ a  racial classifi -
cation tha t give s effec t t o racia l bias . Unde r Palmore,  a  judg e 
who employ s suc h a  classification—eve n fo r a  very goo d rea -
son—infringes th e Equa l Protectio n Claus e o f th e Fourteent h 
Amendment. 

THE INTELLIGEN T BAYESIA N 

Unlike the Reasonabl e Racist , the Intelligen t Bayesia n doe s no t 
admit t o personal bias . Since he claim s tha t hi s racia l fear s res t 
on a valid factual basis , he may contend that a court that permit s 
him t o stres s o r merel y discretel y allud e t o th e racia l facto r i n 
proving hi s reasonablenes s woul d no t b e employin g a n imper -
missible racial classification tha t "gives effect t o private bias" in 
violation o f Palmore. 

We ca n rejec t thi s argumen t unde r eithe r o f tw o rationales . 
First, w e ca n questio n th e Bayesian' s objectivit y i n selectivel y 
rejecting o r ignorin g evidenc e tha t conflict s wit h a  cultura l 
stereotype. Recal l th e studie s showin g tha t onc e a n individua l 
internalizes a  tacitly transmitted cultura l stereotype , he uncon -
sciously interprets experience s t o be consistent with the under -
lying stereotype , selectively assimilatin g fact s tha t validat e th e 
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stereotype while disregarding those tha t d o not.11 To the exten t 
that th e Bayesia n aggressivel y assimilate s negativ e statistica l 
information abou t Blacks , while remaining obliviou s to contra -
dictory o r positiv e statistica l information , h e undermine s hi s 
claim o f objectivity . Countenancin g th e Bayesian' s argumen t 
under thes e circumstances would giv e effect t o private bias. 

Second, eve n concedin g th e possibilit y o f a  genuinel y bias -
free Bayesian , allowin g hi m t o emphasiz e th e racia l facto r 
would give effect t o racial bias in the jury box . Recall that ther e 
is compellin g empirica l evidenc e tha t racia l bia s routinel y 
infects jur y deliberations , suggestin g tha t th e me n an d wome n 
charged wit h evaluatin g th e reasonablenes s o f th e defendant' s 
actions ar e anythin g bu t bias-fre e Bayesians . Althoug h th e 
racial identity of the Black victim will inevitably become clear in 
the course of the trial , playing on this factor may exacerbate th e 
(often unconscious ) bia s that i t taps in a  White jury . 

THE INVOLUNTAR Y NEGROPHOB E 

At firs t blush , the clai m o f the Negrophob e ma y see m a n eas y 
case in view of Palmore, fo r a  phobia about Blacks may be a par-
adigmatic expression of private bias. The Negrophobe, however , 
may convincingl y disclai m havin g consciousl y harbore d an y 
racist sentiment s befor e th e assaul t tha t induce d he r disorder . 
In fact , th e hallmar k o f th e Involuntar y Negrophobe' s self -
characterization i s the absence of racial animus prior to the cat -
alyzing incident . The judge presiding ove r th e Rut h Jandruck o 
hearing, fo r example , rule d tha t Ms . Jandruck o showe d n o 
apparent racia l prejudice befor e he r assaul t an d henc e was no t 
exercising a  "private racia l prejudice" in he r pathologica l para -
noia o f Blacks . The racia l factor , contend s th e Negrophobe , i s 
merely coincidental . I t i s somethin g he r psych e randoml y 
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seized upon and involuntarily associate s with the trauma o f the 
earlier assault . 

But th e characterizatio n o f th e Negrophobe' s pathologica l 
paranoia as a case of involuntary bias may be too glib. Recall the 
"visceral, desperat e fea r o f al l strang e Blac k an d brow n men " 
that Professo r d i Leonardo fel t i n the weeks followin g he r rap e 
by a  Black man. These emotion s apparentl y di d no t ste m fro m 
any conscious racial animus: di Leonardo recounts that after he r 
rape she "ended up, with no small sense of irony, lecturing cops, 
co-workers, relatives , an d friend s alike " o n th e falsit y o f th e 
stereotype about black men and interracial rape.12 Yet, in spite of 
her unflaggin g persona l an d professiona l commitmen t t o th e 
fight agains t racia l prejudice , sh e develope d a n uncontrollabl e 
fear not , significantly , o f al l strang e men , bu t o f "al l strang e 
black and brown men." 13 Thus, at the sam e time tha t w e accep t 
the Negrophobe' s clai m tha t sh e wa s no t consciously  biase d 
before th e catalyzin g event , w e ma y wonde r whethe r uncon-
scious bia s fueled th e peculiar phobia developed afte r th e event . 

The problem with the Negrophobe's argument is its suggestion 
that "private bias" must manifest self-conscious  racia l prejudice to 
be unconstitutional . Thi s approac h rest s o n a n impoverishe d 
understanding of the nature of the evil—invidious racial discrim-
ination—that th e Equal Protection Claus e seeks to eradicate. 

Beyond "conscious  bias."  A ke y insight o f modern psycholog y i s 
that our minds are often no t conscious of what directs them. Espe-
cially stereotypes , a s I  sho w i n chapte r 6 , operate largel y i n th e 
realm o f th e unconscious . Accordingly, t o successfull y eliminat e 
governmental actio n tha t give s effect t o racia l bias, equal protec-
tion doctrine must accommodate the increasingly incontrovertible 
insights of modern psychology into unconscious discrimination . 
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We nee d onl y conside r ho w ofte n w e ac t o n unconsidere d 
assumptions abou t th e worl d t o understan d th e prevalenc e o f 
unconscious motivation . A  studen t wh o traverse s a  hallwa y 
between two classrooms while intently perusing the sports page 
of he r hometow n newspape r "assumes " tha t th e floo r wil l b e 
there t o receiv e eac h successiv e footfall . He r failur e t o forsak e 
the bo x score s fo r a n unobstructe d vie w o f th e familia r floo r 
beneath he r i s deeply roote d i n thi s assumption , an d the possi -
bility tha t th e floo r migh t no t be there doe s not "occur " to her , 
that is , i s no t presen t i n he r consciou s menta l processes . 
Assumptions o f thi s kind , calle d "taci t assumptions, " ar e psy -
chological state s tha t shap e an d direc t a n individual' s behavio r 
without bein g present i n her consciousness. 14 

Especially instructive insigh t regarding the operation o f taci t 
assumptions come s fro m experiment s roughl y measurin g th e 
relative strengt h o f an animal' s "assumptions" : 

If a  rat i s trained fo r month s t o run throug h a  particula r 
maze, th e sudde n interpositio n o f a  barrie r i n on e o f th e 
channels will  hav e a  very disruptiv e effec t o n it s behavior . 
For some time after encounterin g the barrier, it will be likely 
to engage in random and apparently pointless behavior, run -
ning in circles, scratching itself, etc. The degree to which the 
barrier operate s disruptivel y reflect s th e strengt h o f th e 
"assumption" mad e by the ra t tha t i t would no t be there. If 
the maze has been frequently changed , an d the ra t has onl y 
recently becom e accustome d t o it s presen t form , th e intro -
duction o f a  barrier will  act less disruptively. In  such a  case, 
after a relatively short period of random behavior, the rat will 
begin to act purposively, will retrace its steps, seek other out -
lets, etc.  In this situation the "assumption " tha t the channe l 
would not be obstructed has not been deeply etched into th e 
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rat's nervous system; it behaves as if it "half-expected" som e 
such impediment. 15 

In the terms o f the maze analogy, racial stereotypes ar e chan -
nels laid out by our cultural belief system. We first traverse thes e 
culturally embedde d channel s i n respons e t o eithe r explici t 
lessons o r "taci t understandings/' 16 Taci t understanding s instil l 
stereotypes in ways that escape conscious detection, causing us to 
traverse th e channel s largel y unconsciously . Fo r instance , 
although loca l an d nationa l new s anchor s d o no t openl y 
announce that Blacks are "prone to violence" on the nightly news, 
the relentless and selective representation o f Black violence in the 
mass media tacitl y transmit s th e sam e message . Because stereo -
types saturate our society , and because our culture often reward s 
individuals fo r exaggeratin g th e difference s betwee n themselve s 
and member s o f othe r racia l groups, 17 we trave l thes e channel s 
repeatedly. If an individual has never known a  Black professiona l 
or ha s a  mental medle y o f Blac k images primaril y compose d o f 
the comedian, criminal, musician, or athlete stereotypes, no unex-
pected barriers have materialized to force a detour in his develop-
ment o f negative attitude s towar d Blacks . Moreover, eve n i f thi s 
individual encounter s Blacks who do not conform t o the cultura l 
stereotype, h e wil l ofte n rejec t o r ignor e suc h counterevidenc e 
rather tha n retrac e hi s step s t o explor e othe r way s o f thinkin g 
about Blacks.18 In time, these stereotypes become deeply etched in 
the individual' s psyche , conditionin g an d directin g hi s behavio r 
without hi s awareness. (Chapter 6  gives a detailed account of th e 
cognitive underpinnings o f unconscious bias. ) 

The relationship  between  unconscious  bias  and assault-induced 
Negrophobia. Onc e w e recogniz e tha t raciall y discriminator y 
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behavior i s directl y an d inevitabl y roote d i n unconsciou s dis -
crimination fostere d b y ou r society' s taci t assumption s an d 
biases, th e rational e fo r denyin g th e Negrophobe' s clai m 
becomes clear . Regardless o f how racially liberal Ms. Jandrucko, 
Professor d i Leonardo , an d ou r hypothetica l Negrophob e con -
sciously believe themselves t o have been before thei r respectiv e 
assaults, they undoubtedly harbored some unconscious bias that 
ripened int o Negrophobi a afte r th e assaults . Virtuall y ever y 
person i n ou r societ y consciousl y o r unconsciousl y compile s a 
mental library of Black stereotypes over the course of his or he r 
life. The belief tha t Black s are prone t o commit violen t assault s 
is amon g th e mos t powerfu l an d frightenin g myth s i n thi s 
library. Consequently, being assaulted by a  Black person canno t 
help but resonat e with preexistin g stereotype s i n profound an d 
unpredictable ways . The resonanc e ma y var y i n intensit y an d 
duration, rangin g fro m a  mild an d ephemera l hypersensitivit y 
to a  severe an d lastin g phobia . Bu t whateve r th e magnitud e o f 
this resonance in any particular case , the possibility of any race-
based reactio n a t al l depend s entirel y o n th e preexistenc e o f 
racial bias, conscious o r unconscious . 

An alternativ e explanatio n fo r th e Negrophobe' s assault -
induced fear of all Blacks essentially asserts that the Negrophob e 
"just happens" to strongly associate one of the assailant's promi-
nent trait s (ski n color ) wit h th e attack . According t o thi s argu -
ment, an y on e o f th e assailant' s physica l traits—hi s hai r color , 
height, or facial hair, for instance—is equally likely to precipitate 
a phobic response i n a  victim. Thus, the Negrophobe' s respons e 
stems no t fro m racia l bias, but fro m a n arbitrar y linkag e i n he r 
subconscious between th e assault and the attacker' s skin color . 

Were race-base d phobia s th e products o f random an d nondis -
criminatory mental connections, we would expect a wide range of 
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physical characteristics to trigger hypersensitivities o r pathologi -
cal fear s i n assaul t victims . Hypersensitivit y t o hai r color , fo r 
instance, should be at leas t a s common amon g assaul t victims a s 
Negrophobia. But the reason victims do not link their assailants ' 
hair color to violence with anything resembling the patterned reg-
ularity with which they link race to violence is that in our cultur e 
hair color—but not race—is strictly a matter of superficial physi -
ology. Ey e color , too , i s viewe d a s a  superficia l an d easil y over -
looked characteristic . (I n a  popula r Elto n Joh n releas e fro m th e 
1970s, the singer croons of his lover's eyes,"excuse me forgetting , 
but thes e things I  do /  Yo u see I've forgotte n i f they'r e gree n o r 
they're blue ...") Lik e hair and eye color, skin color would signif y 
nothing beyon d superficia l appearance s i n a  culture tha t di d no t 
attach the peculiar significance t o the socia l construct "race " that 
ours does . I t i s precisel y becaus e w e d o attac h (irrationall y an d 
often unconsciously ) suc h significanc e t o "race" that Negropho -
bic assault victims forge lasting psychological links between a sin-
gle violent encounter and the "race" of their assailant . 

Because muc h o f th e bia s tha t drive s race-base d discrimina -
tion is unconscious, the Equal Protection Claus e must reach such 
bias if it is to serve its protective function . Sinc e assault-induce d 
phobias o f Blacks rests on consciou s o r unconscious bias , admit-
ting evidence of such a  phobia, even i f the defendan t claim s i t is 
involuntary, employ s a n explici t racia l classificatio n an d give s 
effect t o racial bias in violation o f the Equal Protection Clause . 

Restructuring the Maze to Serve Justice 

The faul t lin e runnin g betwee n instrumentalis m an d nonin -
strumentalism, the leitmotif o f the last chapter, figures centrall y 
here, too . The foregoin g equa l protectio n arguments , perhap s 
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especially thos e o f th e Negrophobe , undoubtedly strik e nonin -
strumentalists as irrelevant in view of their conviction that pun -
ishing individual s fo r psychologica l condition s beyon d thei r 
control—or knowledge—i s unjust . Thi s i s th e "jus t deserts' ' 
school of crimina l justice. From thi s perspective, punishment i s 
just onl y i f measure d b y th e deser t o f th e offender , an d th e 
desert o f a n offende r i s gauge d b y hi s character—tha t is , th e 
kind o f person h e is . In the self-defense context , where a  defen -
dant's mistaken o r premature use of deadly force i s attributabl e 
to a posttraumatic stress disorder, her ac t does not indicate wha t 
kind o f perso n sh e is . Therefore, conclude s th e noninstrumen -
talist, it is unfair t o punish th e Negrophobe i n this situation . 

This argument, however, ignores the historical application o f 
the Equa l Protectio n Claus e alon g instrumentalis t lines . On e 
central an d long-standin g concer n o f th e court s applyin g th e 
Equal Protectio n Claus e ha s bee n th e eliminatio n o f racia l 
somatization.19 The essence of stigma is being forced t o wear a 
badge o r symbo l tha t degrade s th e stigmatize d perso n in  the 
eyes of  society. 20 Becaus e stigmatizin g action s injur e b y virtu e 
of the meaning society gives them, courts must weigh the socia l 
implications of legal doctrines in judging whether the y infring e 
on protection s guarantee d b y th e Equa l Protectio n Clause . The 
courts' applicatio n o f equa l protectio n doctrin e t o eradicat e 
racially stigmatizing practices, therefore, necessarily involves an 
instrumentalist assessmen t o f the social consequences o f adopt -
ing certain lega l rules . 

In th e cas e o f th e panic-stricke n ban k patron , grantin g lega l 
recognition t o he r self-defens e clai m communicate s th e state' s 
approval o f racia l bias regardless o f what theor y sh e pursues; it 
sends th e messag e tha t "you r drea d o f Black s i s a  valid excus e 
for takin g th e lif e o f a n innocen t Blac k person. " I n conveyin g 
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such messages , the cour t reinforce s derogator y cultura l stereo -
types and stigmatizes al l Americans o f African descent . 

The antithesi s betwee n instrumenta l an d noninstrumenta l 
conceptions o f th e la w stem s fro m a  deeper antinom y betwee n 
two paramoun t function s o f th e la w wit h respec t t o huma n 
behavior—the responsive function an d the channeling function . 
In it s responsiv e function , th e la w merel y respond s t o th e 
behavior o f ordinar y peopl e b y adjustin g it s rule s t o thei r 
beliefs, attitudes , an d assumptions , includin g thei r "taci t 
assumptions." I n it s channelin g function , th e la w proactivel y 
disciplines behavio r an d guide s i t int o prope r channels . (Thi s 
distinction precisel y parallel s th e on e between "observing " an d 
"defining" th e reasonabl e ma n standar d discusse d a t the end of 
chapter 2.) To return to the maze analogy, the law cannot merel y 
be concerned with adjustin g it s rules to fi t a  cultural belief sys -
tem that induces individuals to repeatedly traverse stereotypica l 
channels (an d make some of us susceptible to pathological pho -
bias). The la w mus t als o striv e t o la y ou t th e channel s o f th e 
maze, and t o eliminat e thos e pathway s tha t foste r th e oppres -
sion o f minorities . I t must weig h th e cost s and benefit s o f con -
forming t o prevailing assumption s agains t th e cost s an d bene -
fits o f reshaping those assumptions. 21 

Under th e noninstrumenta l model , th e la w mus t tak e th e 
human animal as he is conditioned and simply ask whether soci -
ety can fairly expec t individuals t o overcome thei r conditionin g 
under the circumstances. According to the instrumentalist view , 
the law should see k to alter the maze and retrain individual s b y 
formulating rule s tha t preven t th e stigmatizatio n o f Blacks , 
reflect th e community's mora l aspirations of racial equality, and 
help eradicate racia l discrimination . 

The dilemma posed by the Reasonabl e Racist , the Intelligen t 
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Bayesian, and the Involuntary Negrophobe stems directly from 
the law's roots in both instrumentalist an d noninstrumentalis t 
conceptions of legal liability, and from the justice system's effor t 
both t o accommodate the behavior o f ordinary persons and to 
encourage desirable behavior. The dilemma does not lend itself 
to facile solutions; we must submit ourselves to one or the other 
of its horns. In this case, the least destructive horn is the one that 
refuses t o give the state' s imprimatu r t o racia l bias—whethe r 
conscious or unconscious, voluntary or involuntary. 



Chapter Five 

BLAME AN D PUNISHMENT : 

NARRATIVE, PERSPECTIVE , SCAPE -

GOATS, AN D DEMON S 

Narrative has never been merely entertainment fo r me. I t 
is, I  believe, one of the principal ways in which we absor b 
knowledge. 

—Toni Morrison, The Nobel Lecture in Literature, 1993 

Storytelling—narrative—shapes ou r response s t o the world . I t 
excites and channels our passions and sympathies, inviting us to 
become certain kinds of people (compassionate and understand -
ing o r self-righteou s an d vindictive , fo r example ) t o the exten t 
that we give ourselves over to its point of view. Narrative, more-
over, can be subversive. What i s taken for granted in a dominant 
narrative—truth, commo n sense , reasonableness—ma y b e 
fiercely conteste d in the outside r version . 

The framing o f narrative, therefore, carries profoundly polit -
ical implications . Pu t differently , th e term s o f narrativ e ar e 
prizes in a pitched conflict amon g groups attempting to describe 
their socia l reality, constitute thei r socia l identity, and vindicat e 
their socia l existence . Understanding th e stake s o f narrativ e i n 
this way underscores th e vita l importance o f battered women' s 
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self-defense wor k and explains much o f the stubborn resistanc e 
to thi s work. 1 Fo r a s much a s anything , crimina l trial s (which , 
like al l trials, consist o f highly ritualize d an d formalize d story -
telling) ar e battles over the terms o f narrative . 

Two of the fundamental element s of any narrative are context 
and perspective—ho w muc h o f th e stor y get s tol d an d fro m 
whose poin t o f view . Knowing th e trut h o f th e ol d lega l adag e 
that "he who frames th e issue wins on the merits," each party t o 
a legal dispute seek s to frame th e dispute' s contex t an d perspec-
tive to his or her own advantage. The state in criminal cases typ-
ically seek s t o fram e contex t an d perspectiv e narrowly , s o tha t 
the focu s i s limited to the isolated crimina l incident , and so tha t 
the perspectiv e fro m whic h th e inciden t i s viewed i s limited t o 
that of the dominant race , class, and gender. To this end, the stat e 
employs thre e methodologica l devices . First , i t seek s a  narro w 
time frame tha t excludes evidence about events leading up to the 
criminal incident.2 Second, it seeks to exclude evidence about th e 
social, cultural, and economi c condition s surroundin g tha t inci -
dent.3 Third, it seeks to define th e reasonable person standard — 
the standar d tha t tell s th e fac t finder s whos e perspectiv e the y 
should adopt in assessing the facts—so tha t the defendant's per -
sonal history an d attributes ar e rendered irrelevant. 4 

Conversely, defendant s ofte n wan t th e fac t finde r t o evaluat e 
the crimina l inciden t withi n a  broad tim e frame ; i n vie w o f it s 
broader social , cultural, and economic realities; and from th e per -
spective o f someon e lik e th e defendant . Generally , traditiona l 
criminal law has sided with the state by dictating that courts nar -
rowly frame contex t and adopt the dominant perspective. Never-
theless, despite stubborn resistance from traditional legal thinkers 
and some courts, advocates for battered women have succeeded in 
helping their client s frame thei r narratives broadly enough to do 
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justice to the fullness o f their circumstances and experiences. Bat-
tered wome n wh o kil l thei r abusiv e partne r i n "nonconfronta -
tional" situations (during a lull in the violence or while the abuser 
was asleep) have posed special challenges fo r advocates. 5 

Framing the Narrative Broadl y in 
Women's Self-Defens e Wor k 

Advocates fo r battere d wome n challeng e th e restriction s o n 
narrative inscribe d i n traditiona l crimina l la w i n tw o crucia l 
respects. First, advocates press traditional crimina l law to depar t 
from it s dominan t tendenc y t o focu s narrowl y o n th e crimina l 
incident.6 Specifically , women' s self-defens e wor k urge s tradi -
tional crimina l law to broaden it s time fram e t o take account o f 
earlier event s leadin g u p t o th e crimina l incident , suc h a s th e 
abuser's histor y o f threats an d physica l abuse , the escalatio n i n 
violence ove r time , and th e woman' s effort s t o reduc e he r an d 
her children' s exposur e to further violence . Moreover, women' s 
self-defense wor k presse s crimina l la w doctrine t o conside r th e 
situational obstacle s t o a  woma n leavin g a  batterin g relation -
ship, such as economic necessity; the frequent inabilit y of police, 
restraining orders, and even shelters to protect battered women ; 
and the hig h incidenc e o f separatio n assaul t i n which effort s t o 
leave trigger mor e sever e or lethal reactions by abusers. 7 

Second, activists for battered women stres s the importance of 
assessing the woman' s decision s an d action s fro m th e perspec -
tive o f someon e i n he r position . I t urge s tha t th e battere d 
woman's conduc t b e judged agains t a n individualize d standar d 
of reasonablenes s i n whic h th e jurors as k themselve s whethe r 
an ordinar y perso n "i n th e shoe s o f th e defendant " coul d hav e 
reacted as she did. The so-called objective test of reasonableness , 
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which courts sometimes tell fact finders to employ in evaluatin g 
the defendant' s reactions , direct s th e fac t finder s t o asses s th e 
defendant's situatio n fro m th e perspective o f an average perso n 
drawn fro m th e general population. The "objective" test, there -
fore, is a bed of Procrustes tha t direct s fac t finder s t o ignore  th e 
special attribute s o f th e defendant—suc h a s a  posttraumati c 
stress disorde r o r a n enhance d capacit y t o predic t th e behavio r 
of her partner—which sh e developed from he r history of abuse. 

Narrative, Consent, and Blam e 

Traditional legal scholars and conservative court s oppose defen -
dants' effort s t o broade n an d individualiz e thei r narrative s 
because they fear the potential impact of such considerations o n 
our ability to treat the defendant's "choice " to violate the law as 
truly "free. " Fo r traditional scholar s must posi t "free choice " to 
get thei r justifications o f crimina l punishmen t of f th e ground . 
To punish a  person, accordin g t o thes e theorists , we mus t firs t 
determine that he or she is blameworthy. Normally, we can infe r 
a blameworthy characte r fro m a  decision b y th e acto r t o brea k 
the law . But th e inferenc e fro m ba d ac t t o ba d characte r onl y 
holds i f the defendant' s decisio n o r choice to break th e law was 
free. I f th e defendant' s choic e wa s determine d b y externa l 
forces, that choice does not tel l us what kind of person he or sh e 
is. Thus, "[I]f a  bank teller opens a safe and turns money over to 
a stranger, we can [normally ] infer tha t he is dishonest. But if he 
does al l this a t gunpoint , we canno t infe r anythin g on e way o r 
the other about his honesty."8 And if we do not know what kin d 
of person h e is , we canno t blame him. Before w e can condemn , 
therefore, w e mus t conclud e tha t th e defendant' s choice s wer e 
free. 
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Once we see how the dominan t theor y o f blame an d punish -
ment hinges on free choice , we also see why setting and perspec-
tive are so hotly contested in criminal trials. The more we ignore 
the event s leadin g u p t o a  choice , th e mor e w e disregar d th e 
social realities surrounding the choice, and the more we refuse t o 
take accoun t o f particula r attribute s o f th e perso n makin g th e 
choice, the more likely we are to judge the actor's choice as free— 
and vice versa. An extraordinarily telling illustration o f the rela -
tion between ou r evaluatio n o f a  person's choic e or consen t an d 
the amoun t o f informatio n w e hav e abou t th e settin g i n whic h 
that"choice" was made comes from O'Brien  v.  Cunard S.S.  Co.,9 

a century-ol d decisio n tha t appear s i n severa l tor t casebook s i n 
the chapter on the defense o f consent to a claim for battery . 

Mary O'Brie n sue d Cunar d Steam-Shi p Compan y fo r per -
sonal injury resultin g fro m a  smallpox vaccination sh e receive d 
from th e ship' s surgeo n whil e emigratin g fro m Irelan d t o th e 
United States . One o f Ms. O'Brien's claim s agains t th e surgeo n 
and compan y wa s fo r battery , a n intentional , unprivilege d 
infliction o f harmful o r offensive contact . The defendants raise d 
the defense o f consent, which, if proven, would defeat he r claim. 
Consent i s legall y establishe d i f Ms . O'Brien manifeste d con -
sent, tha t is , if a  reasonable perso n i n th e shoe s o f th e surgeo n 
would have believed that Ms. O'Brien wa s actually willing to be 
vaccinated. Bot h th e tria l an d appellat e court s i n O'Brien 
weighed th e circumstance s o f Ms . O'Brien' s vaccinatio n an d 
ruled tha t i t wa s s o obviou s tha t sh e ha d manifeste d consen t 
that reasonabl e mind s coul d not differ . Thus , the court s di d no t 
permit Ms . O'Brien t o get he r cas e to a  jury o f her peer s (mor e 
than a  fe w o f whic h almos t surel y woul d hav e bee n Irish) ; 
instead, the y rule d tha t sh e consente d t o th e vaccinatio n a s a 
matter o f law. 
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When m y student s firs t rea d the court' s opinio n i n O'Brien, 
most wholeheartedly endors e the court' s conclusions . Given th e 
way th e Suprem e Judicia l Cour t o f Massachusett s frame s Ms . 
O'Brien's stor y i t is easy to see why. According to the court , on 
the day Ms. O'Brien was vaccinated, "about two hundred wome n 
passengers were assembled below" deck. The surgeon lined them 
up, examined eac h fo r a  mark, inoculate d al l those wh o ha d n o 
marks, provided eac h with a  card, and le t them g o back on deck . 
Signs were poste d aroun d th e shi p statin g tha t onl y vaccinate d 
persons coul d freel y land , an d tha t anyon e aboar d shi p wh o 
failed t o prove tha t the y ha d been vaccinated (proo f o f vaccina -
tion could consist of a mark from a  previous vaccination) must be 
vaccinated by the ship's surgeon or else face a fourteen-day quar -
antine o n shore . In th e court' s view , no on e "assemble d below " 
objected, and everyone's conduc t evinced a  desire to take advan -
tage of the surgeon's services. I quote the most crucial part of the 
court's version o f the transaction : 

By [her ] testimony, . . . i t appears that. .  . when her tur n 
came she showed him her arm; he looked at it, and said there 
was no mark, and that she should be vaccinated; that she told 
him she had been vaccinated before, and it left no mark; "tha t 
he the n sai d nothing ; tha t h e shoul d vaccinat e he r again/ ' 
that she held up her arm to be vaccinated; that no one touched 
her; tha t sh e di d no t tel l hi m sh e di d no t wan t t o be vacci-
nated; and that she took the ticket which he gave . .. an d used 
it at quarantine. 

Thus summarizing th e record , the court held that al l reason-
able minds mus t agre e that Ms . O'Brien freel y chos e to be vac-
cinated, that is , she consented . 

For m y students , th e mos t compellin g par t o f th e court' s 
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story i s where Ms . O'Brien "hel d u p he r ar m t o be vaccinated " 
when th e surgeon , withou t touchin g her , sai d tha t h e "shoul d 
vaccinate he r again. " "Wha t mor e compellin g proo f o f consen t 
to such a  procedure ca n there be," my student s query , "than fo r 
a person t o hol d u p he r ar m withou t eve r sayin g sh e doe s no t 
want t o b e inoculated? " Th e court' s findin g o f consen t seem s 
obvious to the point o f banality onc e we adopt its narrative . 

Before informing m y student s of key aspects of the narrativ e 
that the court left out , I correct a basic and commonplace flaw in 
the students ' logic. "Just because one submits to the demands of 
another doe s no t mea n tha t th e perso n consent s t o thos e 
demands, doe s it? " I  quer y rhetorically . "I f someon e point s a 
gun a t yo u an d say s 'yo u shoul d giv e m e you r wallet / yo u 
would not sa y that your ac t of handing over your wallet—you r 
choice t o giv e hi m th e walle t rathe r tha n ris k a  bullet—was a 
consensual act , a free choice , would you? " The student s imme -
diately comprehend that focusing too narrowly on a transaction 
without considering its setting undermines clea r thinking abou t 
consent an d choice . To be sure , a t th e instan t I  hand ove r m y 
wallet t o the assailant , I  am "actuall y willing " to par t compan y 
with it— I ma y b e choosin g th e lesse r o f availabl e evils , but a t 
the momen t o f transfe r I  am exercisin g choice . If we narrowl y 
freeze-frame th e transaction a t the moment o f transfer an d crop 
out th e res t o f th e context , m y ac t look s perfectl y intentional , 
consensual, and freely willed . This interpretation o f the transac-
tion dissolves , however , a s soo n a s we broade n th e tim e fram e 
and attend to more o f the context . 

I the n dra w o n th e tria l recor d an d attorneys ' brief s i n 
O'Brien t o supply m y student s with th e detail s that th e court' s 
opinion leave s out . Fro m th e tria l recor d w e lear n tha t Mar y 
O'Brien wa s a seventeen-year-old Iris h emigrant traveling wit h 
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her father an d younger brother to Boston in steerage, the cheap-
est possibl e accommodation s o n a  passenger ship . Ms. O'Brie n 
was poor , unsophisticated , an d no t ver y educate d (sh e di d no t 
understand th e meaning o f the terms "quarantine " and 'Vacci -
nate " when sh e read them o n the signs posted around the ship) . 

The steerag e stewar d tol d th e tw o hundre d Iris h wome n 
steerage passengers who were on deck that they had to go below 
into steerage , without tellin g them why . (A t anothe r point , th e 
male Irish steerag e passengers were told to go down into steer -
age an d wer e "hose d dow n befor e the y kne w wha t wa s t o b e 
done/') There was only one way out o f the steerage area , a door 
at th e to p o f a  staircase . At th e middl e o f th e staircas e stoo d a 
landing occupied by the doctor and two steerage stewards. There 
was no other exit . The women wer e lined up in suc h a  way tha t 
they coul d no t leav e unti l the y ha d been examined . One o f th e 
steerage steward s stoo d in fron t o f the doo r leadin g to the dec k 
so that n o one could leave without th e surgeon' s order . 

Mary O'Brien , separate d fro m he r fathe r fo r th e firs t time , 
nervously avoide d getting in line until al l the other women ha d 
been examined by the doctor and passed through th e door lead -
ing to the deck . She was lef t standin g alone—thi s membe r o f a 
despised "race" 10—in a  dim narrow passageway, surrounded b y 
three domineerin g me n clothe d i n authorit y Sh e tol d th e doc -
tor tha t sh e ha d bee n vaccinate d before . H e retorte d tha t sh e 
"must" be vaccinated. (Althoug h th e court' s opinion state s tha t 
the doctor said that she "should" be vaccinated, Ms. O'Brien tes -
tified tha t he said she "must" be vaccinated.) I n such a situation, 
is it so overwhelmingly obviou s tha t Ms . O'Brien's submissio n 
to th e surgeon' s comman d expresse d he r free  wil l tha t sh e 
should b e denie d a  jury o f he r peer s fo r thei r opinio n o n th e 
matter? 
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My student s fin d thes e additiona l narrativ e fact s soberin g 
and disquieting. Sobering because the additional fact s indicate a 
threatening and coercive situation, marked by a menacing sho w 
of force an d an absence of options fo r Ms . O'Brien. Disquietin g 
because the additional facts  revea l a  picture very differen t fro m 
the on e conjure d i n th e court' s decontextualize d opinion . M y 
students lear n earl y th e powe r o f narrativ e an d th e capacit y o f 
courts t o achieve a  desired outcom e by manipulating th e term s 
of narrative. The notion o f law as a body o f universal rule s tha t 
determine th e outcome s o f dispute s dissolve s whe n the y se e 
that the framing o f legal narrative determines these outcomes a t 
least a s much a s the underlyin g substantiv e rules . Because fe w 
rules exis t fo r ho w judges shoul d fram e narratives , this mean s 
there i s a  great dea l o f indeterminac y an d roo m fo r bia s a t th e 
heart o f th e lega l process . O'Brien  give s man y o f m y student s 
their firs t tast e o f th e frui t o f th e tre e o f realis t lega l knowl -
edge—a frui t tha t fo r som e i s bitter an d disenchanting , bu t fo r 
others is ripe with the promise o f deeper insight . 

The Fundamental Faul t Line: Determinism 
versus Antideterminis m 

Thus, the battl e ove r contex t an d perspectiv e reall y boil s dow n 
to on e ove r ho w w e shoul d thin k abou t choice . And th e battl e 
over alternativ e conception s o f choice , in turn , i s reall y a  clas h 
of antideterminis t versu s determinis t explanation s o f huma n 
behavior. By "antideterminism " I  mean th e principl e tha t peo -
ple freely choos e thei r action s an d thu s ar e completely respon -
sible fo r wha t the y do . By "determinism" 1 mea n th e principl e 
that huma n behavio r ca n be understood a s the produc t o f prio r 
causal events. For the determinist , we are all enmeshed in a web 
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of sometime s compelling , sometime s subtle , an d ofte n uncon -
scious influence s tha t render s tal k o f an y kin d o f pristin e free 
choice vacuous. 

Much resistanc e t o women' s self-defens e wor k stem s fro m 
worry ove r th e subversiv e implication s o f openl y acknowledg -
ing th e dee p connection s amon g context , perspective , an d 
choice. Acknowledging thes e connection s weaken s th e purel y 
antideterminist approac h t o crimina l incident s b y invitin g a 
more searchin g investigatio n o f th e hars h circumstance s tha t 
may have conditioned a  defendant's "  decision" t o violate a legal 
norm. Bu t admittin g tha t crimina l act s ma y b e determine d (a t 
least partially ) b y unjus t environmenta l pressure s undermine s 
our abilit y self-righteousl y t o demoniz e peopl e wh o commi t 
crimes, challenges th e presume d lin k betwee n blam e an d pun -
ishment, an d compel s u s t o reconside r th e cruelt y o f th e pun -
ishments w e mete out . Is it any wonder , then, that mainstrea m 
commentators shrin k fro m th e proposa l o f eve n modes t deter -
minist doctrine s in the crimina l law ? 

For a revealing example of the unwarranted panic that deter -
minist approaches to human behavior strikes in the heart of tra-
ditional crimina l scholars , conside r thei r reactio n t o a  modes t 
proposal by Richard Delgado, a prominent legal thinker, that th e 
criminal la w shoul d recogniz e a n excus e fo r person s whos e 
crimes wer e induce d b y coerciv e persuasion , popularl y know n 
as brainwashing.11 Under Delgado's proposal, the defense was to 
be limite d t o person s whos e menta l stat e ha d bee n forcibl y 
altered b y bruta l externa l pressure s applie d by a  powerful cap -
tor. Moreover , th e defens e coul d no t b e invoke d b y someon e 
who voluntaril y joine d th e grou p tha t allegedl y brainwashe d 
him o r whose conditio n coul d otherwis e b e attribute d t o som e 
"choice" on his part . 
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Despite th e limite d scop e o f Delgado' s proposal , Joshu a 
Dressier, a noted mainstream lega l thinker, warned tha t recog -
nizing suc h a n excus e threatene d th e collaps e o f th e entir e 
system o f crimina l blaming ! Accordin g t o Dressier , recogniz -
ing Delgado' s excus e woul d pu t u s o n a  slipper y slope , 
inevitably leadin g t o recognitio n o f a  universa l excus e base d 
on th e influenc e o f externa l circumstance s o n a n accused' s 
choice.12 Dressier end s his apocalyptic critique by chiding Del -
gado fo r ignorin g th e dir e implication s o f hi s revolutionar y 
suggestion. 

My firs t though t upo n readin g Dressler' s exaggerate d 
rebuke o f Delgado' s modes t proposa l too k th e for m o f a  para -
phrase of a line from Shakespeare—th e gentleman doth protes t 
too much . I n othe r words , such overreaction s t o severel y lim -
ited deterministi c proposal s bespea k th e swa y o f ideology . O f 
course, mos t position s o n controversia l topic s ar e roote d i n 
some politica l ideology . Bu t mainstrea m lega l thinker s vehe -
mently den y thi s truism . The y se e themselve s a s objectivel y 
balancing competing considerations an d reaching meticulousl y 
reasoned results . 

My secon d respons e wa s a  deepene d sens e o f aw e a t th e 
achievements o f advocate s fo r battere d women , fo r thes e 
activists had to overcome thi s kind o f shril l and obdurate oppo -
sition to determinist perspectives before they could get courts to 
admit evidenc e o f "battered woman' s syndrome/' 13 Finally , m y 
third respons e wa s t o canvas s mentall y th e numerou s deter -
minist doctrines the law has recognized fo r many years withou t 
precipitating the collapse of the entire system o f criminal blam -
ing. For example, the commentary t o Section 2.0 9 or the Mode l 
Penal Cod e explain s th e operatio n o f dures s doctrin e wit h th e 
following illustration : 
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(a) X is unwillingly driving a car along a narrow and precipi-
tous mountain road , falling of f sharpl y o n both sides , under 
the command o f Y, an armed escaping felon. The headlight s 
pick ou t tw o persons , apparentl y an d actuall y drunk , lyin g 
across the road in such a position a s to make passage impos-
sible without runnin g them over . X is prevented fro m stop -
ping by th e threa t o f Y  to shoo t hi m dea d i f h e decline s t o 
drive straight on. If X does go on and kills the drunks in order 
to save himself h e will be excused [unde r dures s doctrine] if 
the jury should find that " a person of reasonable firmness i n 
his situation would have been unable to resist/' althoug h h e 
would no t b e justifie d unde r th e lesse r evi l principl e o f 
[necessity doctrine]. 

X's choic e i n thi s hypothetica l situatio n t o kil l th e peopl e 
lying acros s the roa d rathe r tha n sacrific e himsel f i s deemed t o 
be determined. Whenever a  court recognizes a defense of duress, 
it i s acknowledgin g tha t a  perso n canno t b e condemne d fo r 
choosing t o break th e la w unti l mor e i s known abou t th e root s 
of hi s o r he r choice . And t o asses s th e root s o f tha t choice , th e 
time frame mus t be broadened beyond the moment o f the crim-
inal incident itsel f an d the choic e evaluated i n view of the situ -
ation in which the crimina l incident occurred . 

Provocation i s anothe r determinis t doctrin e tha t court s rou -
tinely recognize . Fo r instance , a  husban d o r wif e (i n practice , 
provocation excuses have been most successfully invoke d by hus-
bands) who discovers a spouse in the ac t of committing adulter y 
and kill s the spous e o r paramour ma y see k to reduc e hi s o r he r 
criminal liability from murde r to voluntary manslaughter . At the 
moment o f the killing, the defendant intends 14 to kill the spouse , 
but courts hold that "in spite of the existence of this bad intent the 
circumstances ma y reduc e th e homicid e t o manslaughter/' 15 
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Again, provocation doctrine directs fact finders to look behind the 
decision t o kil l t o it s causes, 16 an d t o as k whethe r th e circum -
stances leading up to i t would excit e the passion o f a  reasonabl e 
person. If they answer yes, then the killing is partially excused . 

What drive s thes e an d othe r determinis t doctrine s i s th e 
insight tha t i n certai n case s decisio n maker s canno t mak e th e 
usual inference tha t a  person i s blameworthy fro m th e fac t tha t 
he chos e to break the law. 17 These excuse s turn o n the recogni -
tion tha t th e defendant' s extraordinar y circumstance s drov e a 
wedge between hi s contingen t self—th e sel f tha t cam e forwar d 
under th e unjus t pressure s o f th e situatio n i n whic h h e foun d 
himself—and som e underlying "true" self that could have man-
ifested itsel f bu t fo r thos e unjus t pressures. 18 As Martin Wasi k 
puts it , in cases of dures s "th e accuse d claims that ther e was n o 
act by him." 13 B y this logic , it i s unfair unconditionall y t o con -
demn someon e fo r th e behavio r o f hi s contingen t self , fo r th e 
responses o f this unduly influence d sel f d o not tel l us anythin g 
about th e defendant' s "true " character . And w e mus t ascertai n 
an individual' s tru e characte r befor e w e ca n hol d hi m full y 
responsible fo r crimina l acts . 

This rational e neatl y explain s th e determinis t doctrine s tha t 
the court s recognize ; but what court s and commentators d o no t 
adequately explain is why these doctrines are so strictly limited . 
Generally, court s strictl y cabi n th e dures s defens e b y requirin g 
that th e defendan t fac e immediat e an d specifi c threats , usuall y 
of deat h o r sever e bodil y injury, 20 an d tha t th e threat s com e 
from specifi c huma n agent s wh o see k t o compe l th e defendan t 
to commi t th e particula r crim e fo r whic h h e i s charged. 21 Th e 
Model Pena l Cod e illustrates th e strictnes s o f these restriction s 
on the duress defense i n the following variation o n their earlie r 
hypothetical situation : 
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(b) Th e sam e situatio n a s abov e excep t tha t X  is prevente d 
from stoppin g by suddenl y inoperativ e brakes . His alterna -
tives are either to run down the drunks or to run off the road 
and down the mountainside. If X chooses the first alternativ e 
to save his own life and kills the drunks he will not be excused 
under [dures s doctrine] even if a jury shoul d find tha t a  per-
son o f reasonabl e fortitud e woul d hav e bee n unabl e t o d o 
otherwise.22 

From th e standpoin t o f th e defendant' s blameworthines s 
(the sin e qu a no n o f just punishmen t fo r th e retributionist) , i t 
is impossible to distinguish between these two hypothetical sit -
uations. I n bot h case s th e defendan t face s equall y sever e an d 
immediate externa l pressure s compellin g hi m t o commi t th e 
same crime. His decision to run over the people lying across the 
road tell s u s n o mor e abou t hi s "true " characte r i n th e secon d 
situation tha n i n th e first . An d th e followin g distinctio n 
between the two cases offered i n the commentary t o the Mode l 
Penal Cod e i s embarrassingl y strained : "I n th e forme r situa -
tion, the basic interests o f the law may be satisfied b y prosecu -
tion o f th e agen t o f unlawfu l force ; in th e latte r circumstance , 
if th e acto r i s excused , n o on e i s subjec t t o th e law' s applica -
tion."23 

"Disadvantaged Socia l Background " 

Why doe s th e excus e o f dures s caus e mainstrea m thinker s t o 
grasp a t suc h threadbar e distinction s t o kee p i t rigidl y 
restricted? The reason—openly confesse d b y mainstream acad -
emics24—is becaus e determinis t doctrine s lik e dures s severel y 
threaten th e coherenc e an d cogenc y o f th e intentionalis t 
assumptions o f ordinary crimina l law discourse. Once we admi t 
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that decisions to break the law are sometimes blameless because 
those decision s ar e determine d b y precedin g factors , an d onc e 
we acknowledg e tha t i n som e case s w e mus t inquir e int o th e 
roots of bad intentions and choices to evaluate blameworthiness , 
we naturall y begi n t o wonde r wh y w e d o no t inquir e int o th e 
roots of decisions to break the law in all  criminal cases. Why no t 
always broaden the time frame an d consider the impact of back-
ground circumstance s o n a  defendant's capacit y t o choose ? Fo r 
example, wh y no t weig h th e impac t o f a  disadvantage d socia l 
background o n a  defendant' s crimina l behavio r i n al l case s i n 
which th e defendan t come s from suc h a  background? 

Judge Davi d Bazelo n propose d just suc h a  defense , firs t i n a 
separate court opinion in 197225 and then in a law review articl e 
a fe w year s later. 26 Bazelon' s proposa l gre w ou t o f hi s assess -
ment tha t a  number o f defendant s suffere d th e sam e kind s o f 
cognitive an d volitiona l defect s tha t constitut e excuse s in case s 
where menta l illnes s i s found , bu t tha t the y coul d no t mee t 
some o f th e technica l requirement s o f th e definitio n o f lega l 
insanity. Upo n furthe r reflection , Judg e Bazelo n realize d tha t 
the menta l impairment s afflictin g thes e defendant s wer e th e 
product of social, economic, and cultural deprivations or of racial 
discrimination, rather than of a clinically defined menta l illness. 
Accordingly, h e propose d a  jury instructio n tha t woul d permi t 
acquittal where th e crim e was caused by th e defendant' s disad -
vantaged background. Specifically, he would instruct the jury t o 
acquit if it found that , at the time of the offense, th e defendant' s 
"mental o r emotiona l processe s o r behavio r control s wer e 
impaired to such an extent that he cannot justly be held respon -
sible for hi s act." 27 Although Judg e Bazelon di d not expec t tha t 
his ne w instructio n woul d generat e a  flood o f ne w acquittals, 28 

he hope d th e instructio n woul d forc e juror s t o confron t th e 
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causes of crimina l behavior an d thus compe l the communit y t o 
own u p t o it s responsibilit y fo r th e crim e an d fo r th e pligh t o f 
the accused . I n Judg e Bazelon' s words , "I t i s simpl y unjus t t o 
place peopl e i n dehumanizin g socia l conditions , t o d o nothin g 
about those conditions , and then t o command thos e who suffer , 
'Behave—or else!' " 

Given th e near-hysterica l reactio n t o Richar d Delgado' s 
carefully circumscribe d brainwashin g excuse , i t i s no t har d t o 
imagine th e thunderin g choru s o f scholarl y condemnation — 
still reverberatin g today—tha t greete d Judg e Bazelon' s disad -
vantaged social background excuse . The question, however, tha t 
none of Judge Bazelon's critics coherently answer is why court s 
can recognize th e restricte d determinis m o f duress o r provoca -
tion but no t the fulle r determinis m o f the disadvantage d socia l 
background excuse . As fa r a s wha t a  person' s choic e doe s o r 
does no t revea l abou t tha t person' s "true " character , wha t dif -
ference doe s i t mak e whethe r hi s choic e t o d o wrong i s roote d 
in a n immediat e threa t fro m a n arme d assailan t (restricte d 
determinism) o r a brutally abusiv e childhood (fulle r determin -
ism)? I n ponderin g thi s question , w e mus t full y contemplat e 
the desperat e pligh t o f battere d children : "Victim s o f chil d 
abuse ar e likel y t o b e kid s fro m poo r an d ofte n profoundl y 
twisted families . The y liv e i n nightmar e world s o f filt h an d 
hunger an d violenc e an d extrem e pain . Ofte n thei r [lives ] ar e 
case studie s i n unrelieve d torment , sickenin g t o hea r about , 
sordid beyond belief." 29 

Opponents Grasp at Straw s 

George Fletcher , autho r o f With  Justice  for  Some:  Victims' 
Rights in  Criminal  Trials,  i s a  leadin g champio n o f popula r 
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demands fo r convictio n an d toughe r punishmen t unde r th e 
misleading labe l o f "victims ' rights/ ' Becaus e h e offer s a s 
sophisticated a n accoun t a s can be found o f why th e law shoul d 
not recogniz e a  disadvantage d socia l backgroun d excuse , w e 
shall focus o n his arguments a s representative o f the antideter -
minist, just-desert s schoo l o f blam e an d punishment. 30 H e 
makes severa l differen t argument s agains t a  socia l deprivatio n 
excuse. H e begin s hi s firs t argumen t wit h th e no w familia r 
point tha t legitimat e excuse s aris e fro m atypica l circumstance s 
that make it impossible for us to infer anything about the defen -
dant's "tru e character " fro m hi s wrongfu l act. 31 Then h e say s 
that whether a  particular wrongful ac t is attributable to a defen -
dant's character or to the circumstances that impaired his capac-
ity fo r choic e is a question tha t ca n be answered i n an either/o r 
way. He concludes that the problem with excuses based on social 
deprivation is that these excuses "interweave" these two distinc t 
ways o f accounting fo r wrongfu l behavior . 

Merely asserting that wrongful act s can always be attribute d 
either to a person's "true character" or to his circumstances doe s 
nothing to advance the claim that we should ignore backgroun d 
conditions o f deprivatio n i n determinin g whethe r a  wrongfu l 
act reveals someone's "true character." Could any of us presume 
to know the "true character " of a child who suffers unremittin g 
rape or torture throughout hi s childhood? Then how can any of 
us presume to know that the wrongful act s of a former battere d 
child reveal his "true character? " 

It is no answer to say that because not every former battere d 
child commit s simila r wrongfu l acts , the wrongfu l act s o f thi s 
particular battered child reveal his truly blameworthy character . 
For no t ever y spous e wh o discover s adulter y i n progres s kill s 
the adulterous mate. (In fact, the law presumes that the ordinar y 
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person would neve r be provoked t o take another lif e under an y 
circumstances, whic h i s wh y provocatio n i s no t a  complet e 
defense.)32 Nevertheless, we view the decision to kill under suc h 
circumstances a s significantl y determine d an d thu s partiall y 
excused because we think such circumstances make the ordinar y 
person more  likely  t o kill. 33 Hence, a  defendant wh o appeal s t o 
excusing condition s i n hi s defens e doe s no t hav e t o prov e tha t 
most people who were exposed to those sam e conditions woul d 
have committe d a  similar act . All he o r sh e ha s t o sho w i s tha t 
because of those excusing conditions, the wrongful ac t does no t 
reveal his "true character/ ' 

Fletcher als o trie s t o distinguis h th e restricte d determinis m 
reflected i n traditiona l dures s doctrin e fro m th e fulle r deter -
minism o f a  disadvantaged socia l background b y assertin g tha t 
someone lik e ou r forme r battere d chil d was stil l free  t o choos e 
the particulars o f the crime he ultimately committed. 34 Accord-
ing t o thi s argument , traditiona l source s o f duress , such a s th e 
bank robber s i n ou r earlie r hypotheticals , induc e a  perso n t o 
commit a  particula r crime , suc h a s turnin g ove r th e bank' s 
money t o a stranger o r running ove r unconscious peopl e in th e 
road. But a  person's "nightmar e worl d o f filt h an d hunge r an d 
violence an d extrem e pain " doe s no t induc e hi m t o perpetrat e 
the particular crimes he ultimately engages in. Thus, the wrong-
ful ac t o f th e forme r battere d child—becaus e it s particulars ar e 
chosen "freely"—i s mor e blameworth y tha n th e wrongfu l ac t 
of the victims o f the bank robbers . 

The freedom t o choose the particulars o f a wrongful ac t does 
not necessaril y mak e th e acto r mor e blameworthy , however . If 
the bank robbe r order s th e telle r t o stea l a  getaway ca r on pai n 
of dire consequences fo r the teller's infant daughter , the teller i s 
not more blameworthy fo r succumbing to the robber's demand s 
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merely becaus e h e ca n "freely " choos e th e kin d o f ca r t o stea l 
and from who m to steal it. Nor is the driver more blameworth y 
for drivin g over two unconscious persons if the robber with th e 
gun t o hi s hea d let s hi m choos e whic h o f thre e precipitou s 
mountain road s to take, all of which contain unconscious bodie s 
lying across them. Similarly a  person under extraordinary pres-
sures t o commi t crime s i s no t necessaril y mor e blameworth y 
because he or she has some choice as to which crimes to commi t 
and in what manner . 

Perhaps recognizing the irremediable slipperines s o f the dis -
tinctions betwee n characte r an d circumstances , an d betwee n 
choosing an d no t choosin g th e particular s o f a  crime , Fletche r 
resorts t o popula r assumptions , hoar y conventions , an d 
unabashed complacency for support . Because his argument her e 
epitomizes th e smugl y conservativ e rhetori c tha t mark s main -
stream reactions to the disadvantaged socia l background excuse , 
I quote i t in full : 

The arguments agains t excusing too many wrongdoers ar e 
both moral and institutional. The moral or philosophical argu-
ment is addressed to the problem of determinism and responsi-
bility i n th e standar d case s o f wrongdoing . It  is  difficult  to 
resolve this issue except by noting that  we all blame and criti-
cize others, and  in  turn  subject  ourselves to  blame  and  criti-
cism, on the  assumption  of  responsibility  for our  conduct.  In 
order t o defen d th e crimina l la w agains t th e determinis t cri -
tique, we need not introduce freighted term s like "freedom o f 
the will. " No r nee d w e "posit " freedo m a s thoug h w e wer e 
developing a  geometri c syste m o n th e basi s o f axioms . The 
point is simply that  the criminal law should express the way we 
live. Our culture  is built on the assumption that,  absent  valid 
claims of excuse, we are accountable for what we do. If that cul-
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tural presuppositio n shoul d someda y prov e t o be empiricall y 
false, there will be far mor e radical changes in our way of lif e 
than those expressed in the criminal law.35 

This argumen t contain s numerou s dee p flaws . First , it s pri -
mary jurisprudentia l premis e tha t th e crimina l law—o r an y 
other branch o f the law, for tha t matter—shoul d merel y reflec t 
popular assumption s an d "expres s th e wa y w e live " i s wrong . 
This wa s th e positio n o f th e Reasonabl e Racist ! Popula r 
assumptions sometime s reflec t nothin g mor e tha n ingraine d 
stereotypes, an d th e wa y w e actually  liv e ma y contradic t ou r 
aspirations fo r the way we ought  t o live. To vindicate importan t 
values such as racial and sexual equality, courts frequently mak e 
decisions that challeng e prevailing stereotypes an d disrupt "th e 
way w e live. " If popula r assumption s abou t persona l responsi -
bility contradic t importan t mora l norm s (suc h a s it i s unfair t o 
punish someon e fo r a  wrongfu l ac t unles s i t reveal s hi s "tru e 
character"), i t i s within th e provinc e o f th e court s t o focu s th e 
community's attentio n o n th e contradictio n b y recognizin g a n 
excuse tha t force s jurors , sitting a s representatives o f the com -
munity, to confront thi s contradiction i n reaching thei r verdict . 

Furthermore, the assertion tha t "[o]u r cultur e i s built on th e 
assumption that , absent valid claim s of excuse , we are account -
able for what we do" is tautological. The argument merely state s 
that "ou r cultur e hold s actor s accountabl e unles s the y ar e 
excused." But such a  statement begs the fundamenta l question : 
What constitute s a  valid clai m o f excuse , and doe s socia l depri -
vation qualify ? I f "our culture " is also built o n the mora l nor m 
that only the blameworthy are justly punished (a s Fletcher else-
where says that i t is),36 then socia l deprivation migh t qualif y a s 
one of "our cultures " "valid claims of excuse. " 
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Finally, th e argumen t tha t "[i] t i s difficul t t o resolv e [th e 
problem o f determinis m an d responsibility ] excep t b y notin g 
that w e al l blame an d criticiz e others , and i n tur n subjec t our -
selves to blame and criticism, on the assumption o f responsibil -
ity fo r ou r conduct, " merely assert s tha t "'ou r culture ' (whose 
culture?) hold s certai n peopl e accountabl e becaus e that' s wha t 
we have alway s done." 37 When al l els e fails , appea l t o compla -
cency a s cavalierl y a s possibl e an d disdai n furthe r discussion . 
Disadvantaged and socially marginalized groups have especiall y 
good reason to regard such arguments with suspicion , for "wha t 
we hav e alway s done " has produce d an d continue s t o perpetu -
ate their desperat e plight . 

Ideological Agenda s 

In the end , one must wonder what i t is about deterministi c per -
spectives tha t compel s otherwis e abl e writer s lik e Fletche r t o 
lapse into empty tautologies and proudly complacen t assertion s 
in seekin g t o refut e them . This zealou s advocac y o f antideter -
minist perspective s alon g wit h th e inconsisten t bu t vociferou s 
denunciations o f determinis t one s serve s an d reflect s a  host o f 
ideological agendas . 

First, it is easier to rationalize the cruelty of our current prac-
tices i f w e self-righteousl y condem n th e me n an d wome n w e 
either lock up or kill. To self-righteously condemn , however, we 
must firs t convinc e ourselves that we can divine the "true char -
acter" of the accused. If we humbly admit that we lack the omni -
science t o divin e a  person' s "tru e character, " especiall y whe n 
that person has lived though oppressiv e or brutally dehumaniz -
ing circumstances, we could give a more human face to criminals 
("there bu t fo r th e grac e o f go d g o I") rathe r tha n demonizin g 
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them. Although we could still incarcerate individuals who har m 
others fo r th e sak e o f deterrenc e o r rehabilitation , w e coul d n o 
longer applau d hanging , shooting , electrocuting , o r lethall y 
injecting othe r huma n being s in the name o f justice. 

Notwithstanding th e lus t fo r reveng e tha t largel y drive s th e 
'Victims' rights " bandwago n o n whic h man y politician s an d 
academics hav e recentl y jumped, a  growing numbe r o f forme r 
victims o f seriou s crime s ar e publicl y advocatin g compassion , 
humility, an d healing . Anne Coleman , fo r example , held a  vigil 
in th e col d outside th e Delawar e Correctiona l Facilit y o n Janu -
ary 25,199 6 whe n a  double-murderer, Bill y Bailey , died a t th e 
end o f a  rope. She was joined by on e hundred othe r opponent s 
of the death penalty. Mrs. Coleman prayed and protested for Mr . 
Bailey even though she lost her own daughter a t the hands of an 
anonymous murdere r eleve n years earlier . She could never for -
get the stench o f her own daughter' s blood in the car where sh e 
was shot , o r th e sigh t o f he r bod y i n th e count y morgue . Nev -
ertheless, she cannot condone killing in the name of justice. "I've 
always bee n horrifie d b y violence/ ' Mrs . Colema n sai d i n a n 
interview hour s befor e th e hanging . "N o matte r i f i t i s a 
stranger o r the stat e doing the killing , it is wrong/' 38 

Mrs. Coleman is one of three thousand members of a nation-
wide group , Murde r Victims ' Familie s fo r Reconciliation , tha t 
actively oppose s the deat h penalty eve n thoug h mos t member s 
have ha d a  love d on e murdered . Grou p member s hav e burie d 
their childre n bu t no t thei r capacit y fo r compassio n an d mercy . 
Their persona l experience s wit h murde r an d grie f foreclos e 
attempts t o labe l the m a s "bleedin g hearts. " Fo r th e las t fe w 
years th e grou p ha s conducte d speakin g tours , sharin g thei r 
message o f forgivenes s wit h a  countr y clamorin g fo r blood y 
vengeance. A few day s afte r th e stat e hange d Bill y Bailey , Mrs. 
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Coleman an d fello w member s o f Murde r Victim s Famil y wer e 
standing outsid e o f th e priso n i n th e col d again , prayin g an d 
protesting th e imminen t executio n o f ye t anothe r inmate . 
"We'll b e back again an d again/ 7 Mrs . Coleman said , "unti l w e 
break thi s cycle of violence and replac e it with healing/' 39 

Astonishingly, althoug h Mrs . Colema n an d othe r member s 
of Murde r Victim s Famil y see m heroi c i n thei r capacit y fo r 
compassion, som e defender s o f popula r punitiv e approache s t o 
blame an d punishmen t conten d tha t ou r feeling s o f sympath y 
for th e disadvantage d person s who m Judg e Bazelo n woul d 
excuse actuall y gro w ou t o f a  sens e o f "elitism " an d "conde -
scension" rathe r tha n altruism . On e leadin g mainstrea m criti c 
argues tha t ou r sympath y fo r th e disadvantage d defendan t 
"betokens a  refusa l t o acknowledg e th e equa l mora l dignit y o f 
others." In no t condemnin g th e "unhapp y deviant " fro m a  dis-
advantaged background , h e asserts , w e impl y tha t h e i s no t 
expected to live up to the same "high moral standards" by which 
we judge ourselve s an d tha t h e i s a  less complete huma n bein g 
than ourselves. 40 Similarly , anothe r prominen t criti c attack s 
Judge Bazelon' s proposa l o n th e groun d tha t suc h a n excus e 
treats th e accuse d perso n a s "a n infant , a  machine , o r a n ani -
mal."41 "Thos e wh o propos e thi s defense, " h e continues , "ar e 
plainly move d b y compassio n fo r th e downtrodden , t o whom , 
however, it is nonetheless a n insult." 42 

The proble m wit h thi s critiqu e o f th e socia l deprivatio n 
excuse i s tha t i t prove s to o much . Fo r the logi c of thi s critiqu e 
applies just a s well to the defense s o f duress an d provocation — 
determinist doctrine s tha t mainstrea m commentator s full y 
endorse. Thus, why no t attribut e ou r feeling s o f sympath y fo r 
the "unhapp y deviant " who , i n th e hea t o f passion , kill s hi s 
spouse—or who runs over three unconscious individuals to save 
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his ow n neck—t o a  sense o f "elitism " o r "condescension " tha t 
implies "th e unhappy deviant " i s not expecte d t o live up to th e 
same "high mora l standards " by which we judge ourselves ? 

One circular and self-serving respons e to this question would 
be: "We do expect the person who violates the law under dures s 
or provocation t o live up to the sam e 'high mora l standards ' b y 
which w e judg e ourselves . It' s jus t tha t th e 'hig h mora l stan -
dards' by which we currently judge ourselves—and according to 
which w e carv e ou t ou r currentl y recognize d lega l excuses — 
make allowances only for short-run pressures that immediatel y 
precede the crime for which the defendant stand s accused. Long-
term background pressures of the kind generated by a bleak and 
oppressive socia l background simpl y d o not coun t i n ou r 'hig h 
moral standards' and corresponding legal excuses." The problem 
with thi s respons e i s tha t th e "official " expositor s o f "our " 
"high mora l standards, " an d especiall y thos e official s wh o 
determine which excuses are legally valid, are neither impartia l 
nor objective. They do not stand behind a  Rawlsian veil of igno-
rance tha t mask s informatio n abou t th e thei r ow n backgroun d 
when decidin g which excuse s t o recognize . They alread y kno w 
that the y d o no t hav e t o worr y abou t th e emotiona l an d psy -
chological effect s o f a  desperatel y impoverishe d an d bruta l 
social background , becaus e th e vas t majorit y o f the m alread y 
have reache d adulthoo d withou t havin g t o fac e "nightmar e 
worlds o f filt h an d hunge r an d violenc e an d extrem e pain. " I n 
contrast, the y ar e a s likel y a s anyon e t o surpris e a  cheatin g 
spouse in flagrante delicto  o r encounter the various other short -
run immediat e pressure s o f the kind tha t constitut e dures s an d 
provocation. Thus , i t i s i n thei r interes t t o defen d th e excuse s 
that ma y benefi t the m whil e dismissin g excuse s tha t requir e 
pressures tha t ar e beyond thei r reach . 
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Anytime a  body o f rule s draw n t o protec t certai n interest s 
but no t other s (a s al l rule s inevitabl y are ) i s administere d b y 
people wh o alread y kno w wha t thei r interest s ar e an d wher e 
they lie , it can come as no surprise t o find rampan t definitiona l 
gerrymandering i n favo r o f th e administrators ' ow n interests . 
Mark Kelman , a n importan t critica l lega l thinker , nicel y illus -
trates the dynamics o f such gerrymandering with the followin g 
loose analogy : 

A large socia l group is setting up a  massive health insur -
ance, risk-poolin g plan . Shoul d treatin g hemophili a b e 
included? Sinc e hemophili a i s a  purely hereditar y ailment , 
everyone wil l know whether h e face s hig h bill s fo r th e dis -
ease. Purely selfish insurance purchasers will exclude the dis-
ease fro m coverage . I f th e defens e o f dures s i s "insurance " 
against bein g blame d o r incarcerated , th e dominan t socia l 
group will  exclude "long-ter m pressures " a s a covered syn -
drome since they already know they will not be afflicted. 43 

What i s so disturbing about this gerrymandering dynamic a t 
the heart of the law is not so much that it happens at all (because 
line drawing lies at the heart of any body of rules, any legal sys-
tem i s liabl e t o definitiona l gerrymandering) , bu t tha t i t i s s o 
insistently denied . I f mainstrea m commentator s admitte d tha t 
our blaming and excusing practices turn no t o n objective mora l 
truth, bu t rathe r o n political , ideological , an d eve n socia l psy -
chological grounds, we could honestly reevaluat e the fairness o f 
our curren t approache s t o crim e an d punishment . Centra l t o 
this reevaluation would be recognition o f our tendency system -
atically t o ignor e o r undervalu e th e interest s o f sociall y mar -
ginalized groups in framing law s and meting ou t punishment . I 
have confidence, born o f empirical research , that onc e we admi t 
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our discriminator y tendencies , w e ca n comba t them . Bu t w e 
cannot comba t what we deny o r ignore . 

It i s striking an d revealin g t o not e th e parallel s betwee n th e 
rhetoric employe d b y th e mainstrea m critic s wh o attacke d 
Bazelon's socia l deprivatio n excus e an d th e rhetori c employe d 
by man y critic s o f affirmativ e action . Recal l th e firs t critic' s 
admonition tha t i n no t condemnin g th e "unhapp y deviant " 
from a  disadvantage d background , w e impl y tha t h e i s no t 
expected t o liv e u p t o th e sam e hig h standard s b y whic h w e 
judge ourselves . An d recal l th e othe r critic' s contentio n tha t 
those who propose tha t w e make allowance s fo r a  person's dis -
advantaged socia l backgroun d "ar e plainl y move d b y compas -
sion fo r th e downtrodden , t o whom, however , i t i s nonetheles s 
an insult/ ' Thi s sam e rhetori c i s often employe d b y opponent s 
of affirmative actio n who argu e tha t publi c policy interventio n 
to rectif y Blac k mobilit y difficultie s deviate s fro m th e pure -
merit o r just-desert s approac h t o allocatin g opportunitie s an d 
thereby demean s it s beneficiaries . 

These rhetorica l similaritie s ar e mor e tha n coincidental . 
They reflec t a  commo n ideologica l anxiet y b y th e dominan t 
group abou t th e coherenc e o f "jus t deserts " justifications fo r 
the prevailing socia l distribution o f rewards a s well as punish -
ments. Fo r onc e w e admi t tha t ou r ordinar y convention s fo r 
attributing blame to others are biased and logically incoherent , 
we star t t o suffe r naggin g doubt s abou t whethe r th e one s w e 
use fo r attributin g meri t ar e jus t a s biase d an d self-serving . 
Put differently , on e implication o f a  decision t o excuse wrong -
doing o n th e groun d tha t ou r misconduc t ma y b e determine d 
(at leas t partially ) b y environmenta l factor s i s tha t ou r 
achievements als o may b e attribute d (again , a t leas t partially ) 
to those same factors rathe r than simply to personal choice and 
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hard work . Thi s relatio n betwee n popula r conception s o f 
blame an d self-congratulator y conception s o f meri t i s aptl y 
described i n th e followin g passag e b y Natha n Capla n an d 
Stephen Nelson : 

Person-blame interpretation s reinforc e socia l myth s 
about one's degree of control over his own fate, thus reward -
ing the members of the great middle class by flattering  thei r 
self-esteem fo r havin g "mad e i t on their own. " This in tur n 
increases publi c complacency abou t th e pligh t o f those wh o 
have not "mad e it on their own." 44 

The affirmative actio n debat e als o provides anothe r illustra -
tion of the dominant group' s tendency to condone practices tha t 
promote it s ow n interest s whil e hypocriticall y condemnin g 
analogous practice s tha t primaril y promot e th e interest s o f 
marginalized groups . Fo r example , arrangement s tha t g o 
beyond consideration s o f "pur e merit " i n job recruitmen t an d 
job entry are endemic to the American job market. (To flesh ou t 
this point, I will assume the extremely dubious proposition tha t 
currently accepte d test s an d credential s actuall y measur e 
"merit.") Thes e arrangement s includ e " a budd y networ k 
among, say , lawyers , managers , academics ; assistanc e fro m 
upper-class statu s network s o r cliques ; the assistanc e o f an eth -
nic-bloc congressiona l network ; an d eve n governmen t policie s 
[including tax cut s and subsidies ] favorin g targete d group s lik e 
veterans, businesses , o r agricultura l producers." 45 Rarel y ar e 
these pervasiv e form s o f preferentia l assistanc e criticize d a s 
assaults o n th e pure-meri t paradigm . Occasionall y on e hear s 
grumblings abou t "corporat e welfare, " bu t suc h subsidie s ar e 
only th e ti p o f th e iceberg—th e othe r form s o f preferentia l 
assistance tha t disproportionatel y benefi t Whit e male s consti -
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tute the vast but unacknowledged antarctic of White affirmativ e 
action.46 

In star k contrast , affirmativ e actio n program s tha t hel p 
women, Blacks, and Hispanics gain access to certain job market s 
and educational institutions fro m whic h they were undemocra -
tically exclude d ar e single d ou t fo r condemnatio n a s case s o f 
"reverse discrimination. " Moreover , Blac k conservative s insis t 
that th e Blac k beneficiarie s o f affirmativ e actio n shoul d fee l 
self-doubt an d mora l ambiguity , ye t innumerabl e Whit e mal e 
businessmen, farmers , builders, bankers, and arms manufactur -
ers have gained affirmative assistanc e benefits withou t express -
ing th e slightes t self-doub t abou t havin g gaine d suc h benefits . 
In the end, the hypocritical denouncement o f affirmative actio n 
for sociall y marginalize d group s reflect s politica l interests , no t 
objective mora l judgments . 

The debate over affirmative actio n in college admissions is also 
shrouded i n hypocrisy . Affirmativ e actio n fo r wome n an d 
minorities i n colleg e admission s i s routinel y characterize d b y 
critics a s "revers e discrimination/ ' Ye t on e rarel y i f eve r hear s 
these sam e critic s leve l thei r righteou s indignatio n abou t viola -
tions of the pure-merit paradigm at the other large group of ben-
eficiaries o f special consideration in college admissions—namely , 
"legacies/' "Legacies' ' are the children o f alumni, and they enjo y 
a hug e edg e i n th e admission s process . According t o th e Wall 
Street Journal  "Th e percentag e [o f legacies ] accepte d a t mos t 
selective colleges is often more than twice that of the general pool 
of candidates." 47 To convey a n ide a o f how admission s decision s 
are made at selective schools , one selective college agreed to let a 
staff reporte r for the Journal si t in on deliberations. The reporter's 
description of the operation of this predominately and dispropor-
tionately White  for m o f affirmative actio n is telling: 
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At Amherst , eac h [legacy ] receive s a  "pink sheet " ratin g 
for the parents' support of the college in work such as admis-
sions interviewin g an d fund-raising , an d als o fo r financia l 
contributions. Problem s occu r when th e pink shee t i s "hot " 
and the candidate isn't . 

In late February, as the staffers winno w the stack of appli-
cations prior to committee work, they are already struggling . 
"She's a  dull kid . Sh e wasn' t s o bad in interview , bu t thes e 
essays .  . . ," Mr . Thiboutot say s of one applicant. "Th e onl y 
reason she' s stayin g i n i s she' s a.d., " h e adds , usin g offic e 
shorthand fo r "alumn i daughter. " 

In committee , rejectin g a n applican t wit h "ho t pink " i s 
more difficult. "We'v e got one that'll have to go up the hill," 
Mr. Bedford says , meaning that the staf f wil l talk to the col-
lege president before makin g a decision likely to draw angry 
protests. "Yo u can' t le t th e hea d offic e ge t blindsided, " Mr . 
Bedford explains. 48 

The iron y her e i s tha t foe s o f affirmativ e actio n fo r histori -
cally marginalized group s vigorously conten d tha t th e margin -
alized status of one's ancestors should not matter in the present -
day allocatio n o f opportunities . Yet in th e well-establishe d an d 
prevalent practice of legacy admissions, decision makers directl y 
review th e privilege d statu s o f th e applicant' s ancestor s (wh o 
must hav e bee n enrolle d i n hos t institution ) fo r purpose s o f 
allocating scarc e opportunities . To be sure , these decisio n mak -
ers also conside r th e ancestors ' curren t effort s t o help th e hos t 
institution, bu t thes e consideration s onl y com e int o pla y afte r 
the ancestors have satisfied th e threshold statu s requirement o f 
having graduate d fro m th e school . With legacies , th e selfishl y 
selective condemnatio n proces s seem s t o boi l dow n t o this : I f 
allocating benefits o n the basis of the status of a person's ances -
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tors primaril y benefit s th e dominan t group , th e principl e o f 
allocation escapes serious criticism; but if the primary beneficia -
ries ar e fro m subordinat e groups , th e principl e o f allocatio n 
comes under withering attac k a s "reverse discrimination/ ' 

I must not e a  twist in the stor y o f the University o f Califor -
nia regents ' assaul t o n affirmativ e actio n tha t underscore s th e 
first-degree hypocris y practiced by many antiaffirmative actio n 
activists. After man y regent s sanctimoniousl y denounce d affir -
mative actio n in higher educatio n an d voted i t ou t o f existenc e 
in th e Californi a system , a  Los  Angeles  Times  investigatio n 
revealed tha t severa l regents—a s wel l a s stat e politician s 
vocally oppose d t o affirmativ e action—use d thei r influenc e t o 
get relatives , friends, an d th e childre n o f thei r busines s associ -
ates int o UCLA . (See , e.g. , "UCL A Chie f Admit s Possibl e 
Favoritism; Chancello r Charle s Youn g Acknowledge s Appli -
cants Sponsore d b y Regent s an d Othe r Official s Ma y Hav e 
Been Give n Admission s Preferences/ 7 Los  Angeles  Times, 
March 17,1996 , at page 3. ) 

Another reaso n man y shrin k a t determinis t perspective s i s 
that suc h perspectives shif t th e focus in a  case from th e individ -
ual actor to the harsh circumstance s i n which sh e found hersel f 
and t o the fac t tha t he r crim e may b e (a t least partly ) attribut -
able to those circumstances. Many star t to squirm when respon -
sibility fo r a  problem i s traced t o social , economic, and politica l 
circumstances, because this implies that responsibility may ulti-
mately res t wit h thos e o f u s wh o hel p maintai n thos e circum -
stances. Many o f us would rather scapegoa t the victims of unto-
ward circumstance s tha n shar e an y responsibilit y fo r thei r vic -
timization an d its consequences . An instructiv e exampl e o f thi s 
scapegoating tendenc y come s fro m a  borrowe d exercis e I  g o 
through wit h my students . 
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Consider the following though t experimen t create d by Judge 
Guido Calabresi. 49 Imagine you ar e the mos t powerfu l decisio n 
maker in a  large community an d that I  am an Evi l Deity. As th e 
Evil Deity I  propose to you a Faustian exchange: You can choose 
anything yo u wan t ( I car e no t ho w hedonisti c o r idealistic , s o 
long a s i t doe s no t sav e lives) , and i n retur n I  get t o randoml y 
execute one thousand o f your mos t robus t citizens in gruesom e 
ways. Do you accept my offer? When I  offer thi s deal to my stu -
dents, I  generall y ge t n o taker s an d a  measur e o f indignatio n 
that I  coul d eve n mak e suc h a n indecen t proposal . Then I  as k 
them t o distinguis h betwee n th e boo n I  jus t hypotheticall y 
offered an d th e automobile , which ever y yea r take s ove r fort y 
thousand lives , usually i n gruesome, excruciating ways . 

Students striv e mightil y t o com e u p with distinctions , non e 
of whic h reall y hol d u p unde r scrutiny , bu t on e o f whic h i s 
directly relevan t t o choice and scapegoating . "In th e hypotheti -
cal situation/ ' the y argue , "th e powerfu l decisio n make r i s 
responsible fo r th e death s rathe r tha n th e victim s becaus e th e 
decision-maker alon e cut s th e dea l wit h th e devi l an d choose s 
the boo n fo r everyone . Bu t wit h car s th e victim s choos e th e 
boon fo r themselves ; the decisio n t o ge t behin d th e whee l i s a 
voluntary one . When peopl e freel y choos e t o ru n certai n risks , 
they have to live with the consequences o f their choices . If the y 
are killed or injured, the y hav e assumed thos e risks. " 

Assuming free  choic e entail s ful l responsibility , the proble m 
is that choic e ca n be s o limited b y circumstance s a s to be mor e 
illusory tha n real . We a s a  society canno t escap e responsibilit y 
for maintainin g circumstance s tha t allo w fo r onl y illusor y 
choice. For example , socia l and economi c existenc e i n thi s soci -
ety i s no w predominatel y organize d aroun d moto r vehicles . 
Shopping, employmen t opportunities , an d othe r cor e commu -
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nity activities are located in places that most people cannot reach 
without usin g som e kind o f motor vehicle . How rea l is a choice 
between gainfu l employmen t o n th e on e hand , an d no t usin g 
motorized transportatio n o n th e other ? Theoretically , a  perso n 
could forswea r al l contemporar y socia l an d economi c institu -
tions, bid adieu t o friends an d family , an d rever t t o a  preindus-
trial existenc e herdin g sheep . However , w e mus t stretc h th e 
meaning of "meaningful choice " beyond recognition to say tha t 
such options ar e consistent with fre e choice . 

Moreover, w e a s a  societ y ar e responsibl e fo r th e limite d 
range o f option s availabl e t o peopl e who d o not wan t t o accep t 
the boon of motor vehicles. Through ou r elected representative s 
(including zoning boards) and consumer behavior , we make col-
lective decisions abou t th e constructio n an d expansion o f high -
ways, th e locatio n o f busines s districts , an d th e placemen t o f 
shopping malls. How fair i s it to create collectively a situation i n 
which an individual's choice is so limited as to border on illusory 
and then point to that illusory "choice" as grounds for imposin g 
full responsibilit y o n th e individual ? T o d o s o i s t o indulg e i n 
scapegoating. 

Ugly scapegoatin g als o infect s popula r perception s o f bat -
tered women . Hearin g tha t a  woma n repeatedl y "chose " t o 
return t o o r sta y i n a  batterin g relationship , som e (perhap s 
many) conclud e tha t sh e masochisticall y invite d furthe r beat -
ings, or at least "assumed the risk" of them. In either case, she— 
and no t he r circumstances—i s hel d full y responsibl e fo r he r 
"choice" not t o leave . And sh e alone i s held responsibl e fo r th e 
fatal consequence s o f he r "choice. " To conside r th e possibilit y 
that he r choic e was severely constrained o r illusory require s u s 
to facto r he r circumstance s int o ou r assignmen t o f responsibil -
ity, which ma y ultimatel y mea n acceptin g som e responsibilit y 
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ourselves fo r wha t happene d t o he r an d th e perso n sh e killed . 
For example , assume tha t (a s often happen s i n thes e cases ) th e 
battered woma n kep t goin g bac k becaus e o f economi c depen -
dency, or out of fear for her safety and the safety o f her children : 
Who is responsible for the discrimination agains t women in th e 
workplace tha t breed s suc h economi c dependency ? Wh o i s 
responsible fo r th e failur e o f court s an d polic e t o protec t bat -
tered women who want t o leave—a failur e tha t result s in thou -
sands of stalkings and deadly separation assaults each year? Per -
haps w e a s a  society bea r responsibilit y Bu t ownin g u p t o ou r 
collective responsibilit y fo r th e pligh t o f battere d wome n 
deprives u s o f the mora l purchas e self-righteousl y t o condem n 
them fo r thei r so-calle d choices . 

Our collectiv e fligh t fro m responsibilit y als o explain s ou r 
punitive attitud e towar d lawbreaker s fro m Blac k an d Latin o 
communities. We a s a  societ y ar e currentl y runnin g pell-mel l 
from ou r collective responsibility fo r the plight of the oppresse d 
and the crim e that oppressio n demonstrabl y breeds . Numerou s 
studies link crime rates to poverty and unemployment. Corrob -
orating thi s link—an d destroyin g an y geneti c explanation s o f 
the disproportionat e involvemen t o f minoritie s i n crime—i s 
that Blacks who move into the middle class in this country hav e 
crime an d delinquenc y rate s indistinguishabl e fro m thos e o f 
Whites o f the same socioeconomic circumstances. 50 In a racially 
discriminatory an d increasingl y zero-su m economy , th e privi -
leges man y o f u s enjo y ar e purchase d a t th e pric e o f th e socia l 
and economic oppression o f others. Further, people saddled with 
such oppression , thos e lef t behin d i n ou r blea k an d cynicall y 
deindustrialized inner-cit y neighborhoods , "hav e crim e rate s 
and suffe r victimizatio n rate s grossl y highe r tha n th e res t o f 
us."51 Admitting thes e truth s t o ourselve s woul d requir e u s t o 
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accept som e responsibilit y fo r th e org y o f violenc e tha t domi -
nates th e nightl y news . Bu t lik e a  confederatio n o f deadbea t 
dads, we want to revel licentiously in the spoils of a casino econ-
omy tha t rob s th e workin g poo r an d deepen s th e pligh t o f 
socially marginalize d people , an d the n disow n th e inevitabl e 
consequences o f our excesse s when the y com e home to roost . 



Chapter Six 

REPEALING TH E BLAC K TAX : 
BREAKING TH E 

DISCRIMINATION HABI T 

The idea l o f a  color-blind societ y ha s lon g bee n promote d a s a 
panacea fo r th e bligh t o f bot h institutiona l an d privat e racism . 
For the sak e of neutralit y an d objectivity , we ar e told , we mus t 
do everything i n ou r powe r t o ignore—o r bette r still , to avoi d 
even noticing—eac h other' s race . Consciousl y thinkin g abou t 
racial identity in decision making is perceived as likely to lead to 
either discriminatio n agains t th e stereotype d grou p o r revers e 
discrimination i n its favor. Attorneys who represen t minorities , 
in particular, have been denounced fo r urging jurors to reexam -
ine their stereotypical reactions to their clients. Detractors accuse 
these attorney s o f "playin g th e rac e card " o r "playin g t o th e 
prejudices o f the jury." 

A dramatic cinematic depiction of this type of the color-blin d 
perspective, o r color-blin d formalism , appear s i n severa l court -
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room scenes in the movie Philadelphia. Th e film—inspired b y a 
true story 1—concerns a  successful ga y attorne y Andre w Beck -
ett, who is wrongfully discharge d by his law firm because of his 
sexual orientation . I n the followin g scene , Beckett's attorne y i s 
cross-examining a  firm employe e who was involved in the con -
spiracy to discharge Becket t wrongfully : 

PLAINT. ATTY: Are you a  homosexual ? 
WITNESS: What? 
PLAINT. ATTY: Are you a  homosexual? Answer th e question . Are 

you a  homo? Are you a  faggot? . . . fair y . . . boot y snatche r 
. . . rump-roaster . Are you gay ? 

DEF. ATTY: Where di d this come from? [Th e witness's] sexua l 
orientation ha s nothing to do with thi s case. 

PLAINT. ATTY: Your honor, everybody in this courtroom i s 
thinking abou t sexua l orientation , you know , sexual prefer -
ence, whatever yo u want to call it. Who doe s what t o whom , 
and how they d o it. I mean, they're looking a t Andrew 
Beckett [plaint.] , they're thinkin g abou t it . They're lookin g 
at Mr. Wheeler [senio r partner] , Ms. Cornini [defens e coun -
sel], even you, your honor . They're wondering abou t it . I 
mean, hey, trust me , I know that they ar e looking at me an d 
thinking abou t it . So let's just ge t i t out in the open , let's, 
let's get it out o f the closet , because this case  is not jus t 
about AIDS, is it? So let's talk about what thi s case is really 
all about, the genera l public's hatred, our loathing , our fea r 
of homosexuals, and how that climat e of hatred an d fea r 
translated int o the firing o f this particular homosexual , m y 
client Andrew Beckett . 

JUDGE: In this courtroom, justice i s blind to matters o f race, 
creed, color, religion, and sexua l orientation . 
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PLAINT. ATTY: With al l due respec t your honor , we don' t live in 
this courtroom though , do we? 

JUDGE: No, we don't . However, as regards this witness, I' m 
going to sustain th e defense' s objection . 

Unfortunately, th e "color-blind " formalis m exemplifie d b y 
this fictiona l judge' s reactio n t o reference s t o sexua l orientatio n 
reflects real-life judicial resistance to attorneys' attempts to bring 
the issue of prejudice into the open at trial. ("Color-blind" shall be 
used throughou t thi s chapte r a s a  shorthan d expressio n fo r 
efforts t o ignor e o r preten d no t t o notic e tha t anothe r perso n 
belongs t o a  stereotype d group , regardles s whethe r th e basi s o f 
the stereotype i s race, gender, sexual orientation, or the like.) For 
example, in Jackson v.  Chicago Transit  Authority,2 a  Black plain-
tiff brough t a  negligence actio n agains t a  municipal corporatio n 
for persona l injuries sustaine d when th e bus he boarded collide d 
with a  truck. During his closing argument, the plaintiff's counse l 
"alluded to the fact that his client was Negro, as contrasted to the 
jurors, th e attorney s an d th e cour t itself , wh o wer e al l Cau -
casians." Th e jur y returne d a  verdic t fo r th e plaintiff , bu t th e 
appellate cour t granted the defendants a  new trial on the groun d 
that suc h a  racial reference "shoul d no t be made before an y tri -
bunal. It is an unmitigated appeal  to  prejudice and  its  effect could 
only he  destructive of  the  proper  administration  of  justice." 3 

In characterizing the reference by the plaintiff's counse l to his 
client's racial identity a s a case of playing to the prejudices o f th e 
jury, the Jackson court ignores a critical distinction between racia l 
references tha t subver t the rationality o f the fact-finding proces s 
and racia l reference s tha t actuall y enhanc e th e rationalit y an d 
fairness o f the fact-finding process . Worse still, this court's super -
ficial analysi s ha s gained legitimac y an d wide currenc y throug h 
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being endorsed by a number o f legal writers.4 Despite these writ-
ers and the Jackson decision, however, attorneys frequently chal -
lenge fac t finder s explicitl y t o resis t succumbin g to bias in mak -
ing judgments abou t members o f stereotyped groups . For exam-
ple, i n th e recen t Worl d Trad e Cente r bombin g case , defens e 
attorney Austi n Campriell o aske d th e jury t o avoi d associatin g 
stereotypes o f Arab and Muslim violence and terrorism wit h hi s 
client.5 And in a recent capital murder trial , defense attorney Pau l 
Nugent urge d th e jury no t t o allow homophobia t o distor t thei r 
deliberations about his client's guilt or innocence.6 

Thus we have two radically conflicting strategie s fo r helpin g 
decision makers achieve greater objectivity: color-blindness ver -
sus color-consciousness . D o argument s base d o n race , sexua l 
preference, or any other characteristic widely used to stereotyp e 
individuals necessaril y "appea l t o prejudice/ ' o r instea d ca n 
some such arguments actually promote the rationality and fair -
ness o f th e fact-findin g process ? Doe s race-consciousnes s hel p 
decision makers avoid imposing the Black tax on African Amer -
icans, o r doe s i t hik e u p th e tax ? Ar e proactiv e measure s fo r 
reducing private discrimination feasible , or must we resign our -
selves t o the inevitabilit y o f biased socia l judgments? W e shal l 
begin ou r discussio n wit h thi s las t question , fo r a  numbe r o f 
thoughtful an d progressive thinkers an d activist s maintain tha t 
prejudice i s inevitable. If this rather fatalisti c view is correct, we 
truly shal l remain lost in a wilderness of racial injustice, and the 
dream of Martin Luthe r King, Jr., shall remain forever deferred . 

Hypocritical Racist s and Aversive Racists 

Americans share a cultural belief system saturated with deroga -
tory stereotype s abou t Blacks ; thus we have al l been influence d 
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by thes e stereotypes . Doe s thi s mea n tha t w e ar e al l racists ? 
Leading thinker s i n law , psychology, an d socia l scienc e answe r 
this question with an emphatic "yes-" They view prejudice a s an 
inevitable outgrowt h o f ou r stereotype-ridde n cultura l belie f 
system.7 

This view of prejudice a s inevitable and ubiquitous, however , 
does not squar e with poll s and studie s indicating tha t prejudic e 
has bee n declinin g steadil y ove r th e pas t fort y years . Betwee n 
1956 and 1978, reports on attitudes o f White Americans towar d 
Black American s sho w a  stead y increas e i n th e percentag e o f 
Whites wh o favo r equalit y fo r Black s i n al l area s o f America n 
society.8 Th e mos t commo n objectio n t o thes e studie s i s tha t 
they d o not captur e th e resurgenc e o f racis m i n th e lat e 1980s . 
A revie w o f studie s an d survey s conducte d betwee n 198 4 an d 
1990 on young White adults, however, showed that there was no 
significant declin e i n libera l racia l attitude s amon g me n an d 
women wh o became adults between i96 0 an d 1990. 9 

Progressives wh o maintai n tha t w e ar e al l racist s i n spit e o f 
these studies attack the validity of the studies. Because the stud -
ies rely o n th e self-evaluation s o f the peopl e being polled , crit -
ics in effect characteriz e persons who repor t nonprejudiced per -
sonal belief s a s eithe r hypocritical , su b ros a racist s o r uncon -
scious, aversive racists . 

HYPOCRITICAL RACIST S 

In Black  Innocence  and  the  White  Jury,  Sher i Lyn n Johnson , a 
noted exper t o n racis m i n crimina l justice, sees hypocrisy play -
ing a big role in the self-evaluations tha t see m to indicate grow -
ing racia l tolerance. 10 According t o Johnson, "[A]n y encourage -
ment tha t migh t b e draw n fro m th e initia l decreas e i n extrem e 
negative stereotype s mus t b e qualifie d b y th e likelihoo d tha t 
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newer dat a reflec t som e fadin g o f stereotypes—bu t als o som e 
faking/'11 Fro m thi s viewpoint , prejudic e ha s no t decrease d 
nearly as much as it seems; it has just become less socially accept-
able. Thus , merel y t o appea r sociall y desirable , man y surve y 
respondents profess racia l liberalism. Although Johnson does not 
give a  concrete estimat e o f ho w muc h "faking " th e newe r dat a 
reflect, sh e doe s sugges t tha t "i t no w ma y b e quit e commo n t o 
underreport prejudice d attitudes " by faking racia l tolerance.12 

To suppor t th e hypocris y interpretation , Johnso n point s t o 
the finding s o f a n experimen t i n whic h Whit e subject s wer e 
asked t o repor t thei r response s t o Black s under a  normal (con -
trol) conditio n an d unde r a  "bogu s pipeline " condition . I n th e 
pipeline condition , a  researcher wire s hi s subject s t o a  machin e 
that the subject s believe will give him an accurate physiologica l 
measure o f (i.e. , a pipeline to ) thei r automati c o r "covert " reac -
tions.13 Th e researcher s the n aske d thes e subject s t o estimat e 
what th e machin e wa s tellin g th e experimente r abou t thei r 
uncontrolled response s t o Blacks , a s th e experimente r aske d 
them t o rat e Black s on various personalit y traits , such a s igno-
rance, stupidity , honesty , an d sensitivity . Researcher s assume d 
that thes e estimation s woul d correspon d t o the subjects ' "hon -
est" belief s abou t Blacks . Subjects ' estimate s o f thei r uncon -
trolled responses to Blacks in the pipeline condition were signif -
icantly mor e negativ e tha n th e response s t o Blacks reported b y 
subjects wh o di d no t believ e tha t thei r uncontrolle d response s 
were being monitored. 14 

Johnson characterize s thes e automatic , uncontrolled physio -
logical response s i n thi s experimen t a s the subjects ' "tru e feel -
ings" an d "pure " attitudes. 15 Sh e interpret s thes e finding s a s 
proof o f prejudice's persistenc e notwithstandin g surve y dat a t o 
the contrary . This interpretation , however , rest s o n a  failure t o 
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distinguish betwee n tw o distinc t source s o f negativ e response s 
to Black s (an d othe r marginalize d socia l groups)—namely , 
stereotypes and prejudice. Once this critical distinction is under-
stood, i t becomes eviden t tha t th e bogu s pipelin e result s prov e 
only the persistence o f stereotypes, not prejudice, and therefor e 
are perfectly consisten t wit h th e propositio n tha t prejudic e ha s 
decreased significantl y ove r the las t forty years . 

Stereotypes consis t o f well-learne d set s o f association s 
among group s an d trait s establishe d i n children' s memorie s a t 
an earl y age , befor e the y hav e th e cognitiv e skill s t o decid e 
rationally upo n th e persona l acceptabilit y o f th e stereotypes. 16 

For example , Dr. Phyllis Kat z report s a  chilling cas e of a  three -
year-old chil d who , upo n seein g a  Blac k infant , sai d t o he r 
mother, "Look , Mom , a  bab y maid/' 17 B y th e tim e th e chil d 
turned three , before sh e ha d develope d th e cognitiv e abilit y t o 
judge the appropriateness of the stereotypic ascription, the asso-
ciational link between Blac k women an d certain socia l roles was 
already forged i n her memory. 18 

In contrast , prejudic e consist s o f derogator y personal 
beliefs.19 "Beliefs' 7 ar e proposition s tha t peopl e endors e an d 
accept a s being true. 20 Thus, prejudiced persona l belief s ar e th e 
endorsement o r acceptanc e o f a  negative cultura l stereotype. 21 

That a person has a negative stereotype established in her mem -
ory does not necessarily mean that she endorses that stereotype . 
As Patrici a Devine , a leading psychologis t wh o ha s won presti -
gious award s fo r he r trailblazin g researc h i n thi s area , point s 
out, "Although on e may have knowledge  of  a  stereotype, hi s o r 
her personal  beliefs  ma y o r ma y no t b e congruen t wit h th e 
stereotype."22 For example, if the three-year-old chil d describe d 
above grow s u p an d decide s tha t th e stereotyp e o f a  maid i s a n 
inappropriate basi s fo r respondin g t o Blac k women , sh e ma y 
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experience a  fundamenta l conflic t betwee n th e previousl y 
established stereotyp e an d th e mor e recentl y establishe d non -
prejudiced persona l belief. In such a  case, her responses to Black 
women an d t o Black s generall y wil l tur n o n whethe r thos e 
responses ar e base d o n th e well-establishe d stereotyp e o r he r 
more recently adopte d nonprejudiced beliefs . 

Of course , som e people' s stereotype s an d persona l belief s 
overlap; tha t is , som e peopl e no t onl y hav e knowledg e o f th e 
cultural stereotype s fro m year s o f socialization , bu t the y 
endorse and accept them as well. We shall refer t o these individ -
uals a s high  prejudiced. 23 However , man y peopl e hav e though t 
about th e cultura l stereotypes , recognize d the m a s inappropri -
ate base s fo r respondin g t o others , an d deliberatel y rejecte d 
them. W e shal l refe r t o thes e individual s a s low  prejudiced. 24 

Although high - an d low-prejudiced person s diffe r i n thei r per -
sonal belief s abou t Blacks , commo n socializatio n experience s 
have firmly entrenche d th e cultura l stereotyp e o f Blacks in th e 
memories o f both . 

The failur e t o distinguis h betwee n stereotype s an d preju -
diced personal beliefs leads Johnson an d other commentator s t o 
take a n all-or-non e approac h t o prejudice : i f a  perso n experi -
ences any stereotype-congruen t response s in any situation , sh e 
is prejudiced. This view fails to recognize that a  change in a per-
son's belief s doe s no t instantl y extinguis h habitua l response s 
derived fro m well-learne d stereotypes . Because stereotypes ar e 
established i n children' s memorie s a t a n earl y ag e an d con -
stantly reinforced throug h the mass media and other socializin g 
agents, stereotype-congruent response s may persist long after a 
person has sincerely renounced prejudice. Nonprejudiced belief s 
and stereotype-congruen t thought s an d feeling s ma y coexis t 
within th e sam e individual. 25 Dr . Thomas Pettigrew , a  leadin g 
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authority on stereotypes and prejudice, has described one exam -
ple of this conflict: "Many Southerner s have confessed to me . . . 
that eve n thoug h i n thei r mind s the y n o longe r fee l prejudic e 
against Blacks , they stil l feel squeamish when they shak e hand s 
with a  Black. The feeling s ar e lef t ove r fro m wha t the y learne d 
in their familie s a s children/' 26 

There i s strong empirica l evidenc e tha t th e vas t majorit y o f 
low-prejudiced peopl e realize that they are prone to stereotype -
congruent responses , that is, that their actual  reaction s to Blacks 
and other sociall y marginalized groups sometimes conflic t wit h 
their persona l standard s fo r ho w the y should  respond . I n on e 
recent study , researcher s gav e a  sampl e o f severa l hundre d 
White subject s (colleg e students , very fe w o f whom wer e hig h 
prejudiced)27 a  questionnaire , th e firs t sectio n o f whic h aske d 
them t o repor t thei r persona l standard s fo r ho w the y should 
respond i n fiv e differen t situation s involvin g Blac k people . For 
example, on e situatio n rea d a s follows : "Imagin e tha t a  Blac k 
person boarde d a  bu s an d sa t nex t t o you . Yo u should  fee l 
uncomfortable tha t a  Black is sitting next t o you." 28 

The subject s wer e aske d t o circl e th e numbe r betwee n 1 
(strongly disagree ) an d 7  (strongl y agree ) tha t bes t reflecte d 
their personal standard for how they should  respon d in each sit -
uation. The secon d sectio n o f th e questionnair e aske d th e sub -
jects to repor t o n the i-to- 7 scal e how they believed they actu -
ally would  respon d i n th e sam e fiv e situations . Out o f th e 10 1 
cases, 71 percent of the subjects reported actual would response s 
that wer e mor e negativ e tha n thei r should  responses , whic h 
reflected thei r persona l standard s fo r ho w the y shoul d 
respond.29 Separate studies found simila r should-would discrep -
ancies i n response s t o homosexua l men. 30 Thes e studie s als o 
investigated whethe r th e subjects ' personal standard s (shoulds ) 
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were wel l internalize d (i.e. , viewe d b y th e subject s a s highl y 
important an d a s centra l t o thei r persona l identit y o r merel y 
derived fro m society' s standards) . Researchers foun d tha t low -
prejudiced subject s strongl y internalize d thei r persona l stan -
dards, and tha t thes e subject s fel t compunctio n (guil t an d self -
criticism) when the y transgressed th e standards. 31 

These findings , whic h severa l late r studie s hav e replicated , 
suggest a  less-pessimisti c interpretatio n o f th e bogu s pipelin e 
results tha n Johnso n adopts . That a  subject report s mor e nega -
tive response s abou t Black s when h e believe s a n experimente r 
can monito r hi s autonomi c nervou s syste m (o r wha t Johnso n 
refers t o as his "true attitudes" ) doe s not prove tha t h e i s trul y 
prejudiced o r tha t h e i s fakin g hi s mor e positiv e response s o n 
questionnaires. It may sho w only tha t h e realizes , as most low -
prejudiced peopl e do , that h e i s prone t o stereotype-congruen t 
responses. Although h e ma y no t endors e thes e response s an d 
may feel compunction abou t experiencing them, he may believe 
that th e pipelin e wil l detec t thei r presence . In othe r situations , 
however, suc h a s responding t o a  questionnaire, the low-preju -
diced perso n ma y inhibi t hi s stereotype-congruen t response s 
and replac e the m wit h response s base d o n hi s nonprejudice d 
personal standards. A model of prejudice that recognizes the dis-
tinction between stereotype s and prejudiced persona l beliefs— a 
model we shall call the "dissociation model"—points t o the pos-
sibility o f inhibitin g an d replacin g stereotype-congruen t 
responses with nonprejudice d response s derive d fro m nonprej -
udiced persona l beliefs . I f nonprejudice d persona l belief s ca n 
counteract stereotype s i n thi s way , perhap s ther e i s hop e fo r 
combating the influence o f ubiquitous derogator y stereotypes . 

Responses derive d fro m nonprejudice d persona l belief s ca n 
inhibit an d replac e response s derive d fro m stereotypes . Low -
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and high-prejudice d people , a s discusse d below , ar e equall y 
prone t o stereotype-congruen t response s whe n the y canno t 
consciously monito r thei r response s t o questions . However , 
low- an d high-prejudice d peopl e hav e give n ver y differen t 
responses when the y hav e had to think consciousl y abou t wha t 
their response s impl y abou t thei r self-image . Fo r example , on e 
study aske d subject s t o lis t al l o f thei r ow n thought s (e.g. , 
beliefs, feelings , expectancies ) abou t Black s unde r strictl y 
anonymous conditions , thu s eliminatin g an y reaso n t o manu -
facture "correct " responses. 32 Th e high-prejudice d subject s 
listed primaril y negativ e stereotypica l thought s abou t Black s 
and were inclined t o stereotype . In contrast , the low-prejudice d 
subjects wrot e fe w pejorativ e thoughts ; the y reporte d belief s 
that contradicted the stereotype and emphasized the importanc e 
of racia l equality.33 These result s make intuitive sense . For low-
prejudiced people , writin g stereotype-congruen t thought s 
would contradic t thei r persona l belief s an d threate n thei r non -
prejudiced identity . But because beliefs o f high-prejudiced peo -
ple overla p wit h stereotypes , consciou s reflectio n shoul d no t 
inhibit thei r stereotype-congruen t responses . Thus, i f persona l 
beliefs really  matter,  i f they can counteract the stereotype-con -
gruent responses to which research show s high- and low-preju -
diced people are equally prone, then the thoughts that low-prej -
udiced subject s anonymousl y lis t abou t Black s shoul d b e ver y 
different fro m th e thoughts anonymously liste d by high-preju -
diced subjects . 

The findings o f this thought-listing study , which are strongl y 
confirmed an d extende d b y othe r researc h discusse d below , 
reveal that muc h mor e than semantic s is at stake in the distinc -
tion betwee n stereotype s an d prejudice . Fo r inasmuch a s nega -
tive stereotypes an d personal beliefs diverge , as they d o in low -
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prejudiced people , they imply different response s to stereotype d 
groups. Thi s insigh t enable s u s t o investigat e th e interpla y 
between th e tw o conceptuall y distinc t set s o f responses , and t o 
develop strategie s fo r activatin g th e response s base d o n non -
prejudiced persona l belief s an d inhibitin g th e stereotype-con -
gruent responses . Before elaboratin g a  framework fo r workin g 
out th e ful l implication s o f th e interpla y betwee n stereotype s 
and nonprejudiced persona l beliefs , we must conside r th e othe r 
major attac k o n th e validit y an d efficac y o f nonprejudiced per -
sonal beliefs: aversive racism . 

AVERSIVE RACIST S 

A dominant mode l of prejudice i s the theory o f aversive racism . 
Whereas th e hypocritica l racis t mode l posit s tha t peopl e wh o 
express nonprejudice d persona l belief s ar e manipulatin g thei r 
self-presentation t o appear more sociall y desirable, the aversiv e 
racist model holds that ostensibl y nonprejudice d peopl e are no t 
so much deceivin g other s a s fooling themselves . The two mod -
els are not mutually exclusive , but complementary . Progressiv e 
critics freel y switc h fro m on e t o th e other 34 i n dismissin g th e 
validity o f people' s raciall y libera l self-description s an d non -
prejudiced persona l beliefs . 

The theor y o f aversiv e racis m begin s wit h th e propositio n 
that mos t American s ar e highl y committe d t o egalitaria n val -
ues. Therefore, the y desir e to maintain a n egalitarian , nonprej -
udiced self-image . This desire causes them t o express nonpreju -
diced persona l beliefs. 35 Suc h professe d nonprejudice d belief s 
are no t t o b e confuse d wit h genuine—tha t is , well-internal -
ized—nonprejudiced beliefs , fo r dee p dow n "aversiv e racist[s ] 
believe[] i n White superiority" 36 an d "d o no t wan t t o associat e 
with Blacks." 37 Desperatel y clingin g t o thei r egalitarian , non -
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prejudiced value s an d self-image , aversiv e racist s repres s thei r 
negative feelings an d beliefs abou t Blacks . These repressed anti -
Black belief s hav e bee n calle d "hidde n prejudice/' 38 Becaus e 
aversive racist s d o no t recogniz e thei r anti-Blac k attitudes , th e 
prospects fo r prejudic e reductio n ar e particularly dim . Here th e 
pessimism o f th e aversiv e racis m mode l assert s itself . Writin g 
from thi s perspective, one progressive writer observes , "It is dif-
ficult t o chang e a n attitud e tha t i s unacknowledged. Thus, 'like 
a viru s tha t mutate s int o ne w forms , old-fashione d prejudic e 
seems t o hav e evolve d int o a  ne w typ e tha t is , a t leas t tem -
porarily, resistant t o traditional. . . remedies / "39 

Proof o f aversive racism, some believe, lies in the discrepanc y 
between responses to Blacks that are consciously monitored an d 
those tha t ar e no t consciousl y monitored . Wheneve r aversiv e 
racists consciousl y monito r thei r response s t o Blacks , the y d o 
not discriminat e agains t the m sinc e discriminatio n woul d 
undermine thei r egalitaria n self-images . Fo r example , verba l 
responses t o questionnaire s designe d t o measur e racia l preju -
dice ca n b e monitore d consciousl y b y th e respondent s an d 
therefore canno t identif y aversiv e racists. 40 Mor e generally , i f 
the situatio n clearl y call s fo r a  nonprejudice d respons e o r i f a 
nonracial justificatio n o r rationalization fo r engagin g in a  prej -
udiced response canno t b e generated, the respons e wil l be posi-
tive because i t cannot escap e being consciously monitored . 

In contrast , when th e situatio n i s normatively ambiguous , o r 
when a  nonrace-related  justificatio n i s handy , th e cover t anti -
Black attitudes an d belief s o f aversiv e racist s fin d expressio n i n 
racial discrimination. For example, White research subjects led to 
believe that a person was in distress helped Black victims as ofte n 
as White victims when there was no ostensible justification fo r a 
failure to help.41 However, if the subjects knew that someone was 
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available t o help , the y "helpe d Blac k victim s muc h les s fre -
quently tha n the y helpe d Whit e victim s (38 % vs . 75%). //42 

According to proponents of the aversive racism model, the avail-
ability o f othe r potentia l rescuer s provide d subject s wit h a  con-
venient nonracia l excus e fo r no t helpin g the Black victims. This 
interpretation o f th e helpin g behavio r stud y carrie s ver y dis -
couraging implications fo r raciall y fair disput e resolution. For in 
courtrooms, for example , finding a  nonracial reason to discrimi -
nate against a  Black litigant is especially easy to do—one simpl y 
gives more weight to the evidence favoring the opposing litigant. 

The aversive racis m model , however, is empirically an d con -
ceptually incomplete . On e empirica l proble m wit h th e mode l 
stems from it s assumption that aversive racists—who, according 
to commentators , now include mos t Americans—are no t awar e 
of their conflicting reactions to Blacks; their anti-Black thought s 
and feelings ar e supposedly excluded from consciousness . If this 
assumption wer e accurate , most surve y respondent s woul d no t 
report discrepancie s betwee n thei r standard s fo r ho w the y 
should respond to Blacks and how they actually would respond , 
since they are unaware. Yet the vast majority o f subjects in sev -
eral studie s recognize d an d acknowledged tha t the y sometime s 
experience suc h discrepancies . Thus , althoug h th e aversiv e 
racism framewor k ma y describ e som e Whit e Americans , i t 
almost certainl y does not accoun t fo r most . 

Another empirica l proble m wit h th e aversiv e racis m theor y 
concerns th e Freudia n theor y o f unconsciou s motivatio n t o 
which i t i s often wedded. 43 Psychoanalyti c theor y present s rea l 
difficulties fo r empirica l verification. A model , such a s aversiv e 
racism, whos e theoretica l underpinning s ar e no t empiricall y 
demonstrable demand s a n intellectua l lea p o f fait h tha t man y 
may be unwilling to make. 
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The conceptua l proble m wit h th e aversiv e racis m mode l 
grows ou t o f it s tendenc y t o conflat e stereotyp e an d prejudice . 
One implicatio n o f aversiv e racis m theory—a n implicatio n 
explicitly embrace d b y som e o f it s supporters—i s tha t becaus e 
we hav e al l bee n influence d b y derogator y informatio n abou t 
Blacks, we ar e al l racists . This conclusio n fail s t o full y conside r 
that people do not always endorse the knowledge structures tha t 
socialization ha s establishe d i n thei r memories . Fo r example , 
although socializin g force s undoubtedl y hav e entrenche d th e 
cultural stereotyp e o f wome n i n th e memor y o f feminist s a s 
well as every other American, feminists coul d be called "sexists" 
only in a  Pickwickian sense . One reaso n i t seem s s o anomalou s 
to appl y th e value-lade n ter m "sexist " t o feminist s i s becaus e 
feminists hav e bot h renounce d th e cultura l stereotyp e abou t 
women an d develope d egalitaria n persona l belief s abou t 
women. Thus, feminists hav e two distinct and conflicting cogni -
tive structure s concernin g women : th e cultura l stereotyp e an d 
their egalitarian persona l beliefs. Similarly, low-prejudiced peo -
ple have two conflicting cognitiv e structures concernin g Blacks : 
the Blac k cultura l stereotyp e an d thei r nonprejudice d persona l 
beliefs. Callin g feminist s "sexists " an d low-prejudice d person s 
"racists" identifie s the m mor e wit h th e well-learne d cultura l 
stereotype than with thei r personal beliefs, and implies that th e 
stereotype i s somehow th e more compellin g o f the tw o knowl -
edge structures . 

What we need is a new, empirically demonstrated , conceptu -
ally coheren t theor y o f prejudice . The theor y mus t sho w ho w 
unconscious discriminatio n drive s th e socia l judgment s o f al l 
Americans. Havin g diagnose d th e ulce r o f ubiquitou s uncon -
scious bias, it will not d o simply to roughly finge r i t with bitte r 
invective. The theor y mus t als o poin t t o prove n strategie s fo r 
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combating th e unconsciou s discriminatio n tendencie s tha t lur k 
in us all . 

Proving Ubiquitous Unconscious Bias 

[G]iven a  sensor y inpu t wit h equall y goo d fi t t o tw o 
nonoverlapping categories, the more accessible of the two 
categories would "capture" the input. 

—Jerome S. Bruner, Psychological Review 123 (1957) 

It i s widely believed tha t ou r judgments an d memorie s o f oth -
ers tur n o n whateve r informatio n abou t the m ha s bee n mad e 
available to us. But if information alon e were sufficient t o deter -
mine ou r socia l judgments , the n reasonabl e peopl e wh o ar e 
exposed t o th e sam e informatio n abou t someon e shoul d for m 
the same judgments. Yet, people often for m differen t judgment s 
and recollec t differen t facts , eve n whe n expose d t o th e sam e 
information. Thus , i n additio n t o informatio n fro m th e envi -
ronmental an d socia l context , th e perceiver' s cognitiv e struc -
tures an d processes mus t als o determine hi s o r he r socia l judg-
ments. The followin g questio n therefor e arises : What ar e thes e 
processes an d wha t implication s d o the y carr y fo r socia l judg -
ments o f Blacks and other stereotype d groups ? 

Social cognitio n researcher s conceptualiz e th e proces s tha t 
underlies the perception of persons as a categorization process. 44 

We mus t categoriz e t o mak e sens e o f th e "buzzing , bloomin g 
confusion" o f stimul i tha t bombar d u s ever y wakin g moment . 
Attempting t o dea l wit h ever y even t o n a n individua l basi s 
would rapidly overwhelm our brain's limited capacity to process 
information. Thus , a  perso n wh o i s aske d t o judg e another' s 
behavior mus t firs t tak e whateve r informatio n sh e receive s 
about the other' s behavior an d interpret, o r encode,  thi s behav -
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ior by assignin g i t t o a  category. Socia l and persona l categorie s 
include informatio n abou t socia l group s (e.g. , Blacks , women , 
gays, an d lesbians) , socia l role s an d occupation s (e.g. , spouses , 
maids, police officers) , trait s an d behavior s (e.g. , hostile, crim e 
prone, patriotic, and intelligent) , and socia l types (e.g. , intellec-
tuals, socia l activists , an d rednecks). 45 Onc e th e behavio r i s 
assigned to one of these categories, it is stored in memory, fro m 
which i t subsequentl y ca n b e retrieve d t o mak e furthe r infer -
ences and predictions abou t th e person . 

When individual s mus t judg e another' s behavior , however , 
they ar e unlikel y t o perfor m a n exhaustiv e searc h o f memor y 
for al l potentially relevan t categories , compar e th e behavio r t o 
each such category, and then characteriz e the behavior in term s 
of the category with the best "fit." Rather , they are likely to base 
their judgmen t o n th e categor y tha t happen s t o b e th e mos t 
readily accessible at the time the information i s received.46 Con -
sider the following example : 

[J]ust afte r viewin g an extremely violen t fil m i n which a 
heartless mugge r prey s upo n innocen t traveler s o f th e cit y 
streets, a  moviegoe r woul d hav e a  greate r tha n usua l ten -
dency to perceive the behavior of a stranger who bumps into 
him or her as reflecting hostilit y o r aggressiveness. Alterna-
tively, afte r viewin g a  comedy featurin g th e inep t Inspecto r 
Clouseau, the moviegoer might be more likely to perceive the 
identical social interaction i n terms o f the stranger' s clumsi -
ness. I n eac h example , th e fil m precedin g th e interactio n 
"primed" particula r cognitiv e categorie s tha t subsequentl y 
influenced th e interpretation o f the incident. 47 

Numerous studie s confir m thi s intuitiv e accoun t o f the ten -
dency o f th e min d t o for m socia l judgments b y havin g incom -
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ing informatio n abou t peopl e "captured " b y th e menta l cate -
gory tha t i s mos t accessibl e becaus e o f "priming/ ' On e classi c 
study posite d tha t unobtrusivel y exposin g subject s t o certai n 
personality trai t terms in one exercise would activate , or prime, 
the categorie s t o whic h thes e term s referred , makin g i t mor e 
likely th e subject s woul d us e th e categorie s t o characteriz e a 
person i n a n unrelate d context. 48 T o tes t thi s hypothesis , sub -
jects wer e aske d t o perfor m a  comple x cognitiv e tas k tha t 
momentarily expose d the m t o severa l trai t terms. 49 Later , i n 
what ostensibl y wa s a n unrelated experimen t o n readin g com -
prehension, the subject s read a paragraph abou t a  target person , 
which wa s ambiguou s a s t o hi s likability. 50 Afte r readin g th e 
passage, subject s characterize d th e targe t perso n i n thei r ow n 
words. As predicted , subject s wh o wer e unobtrusivel y expose d 
to favorable trai t term s tende d t o use those terms o r thei r syn -
onyms i n characterizin g th e target , whil e subject s expose d t o 
unfavorable term s tended to use those terms or their synonym s 
in thei r characterizations . I n contrast , contro l subject s tha t 
researchers expose d t o trai t term s tha t wer e no t applicabl e t o 
interpreting the target's behavior did not vary systematically i n 
their characterizations. 51 

These result s carr y enormou s implication s fo r judgment s 
and evaluation s o f stereotype d groups . I f cue s o f grou p mem -
bership suc h a s race serve to prime trai t categorie s suc h a s hos-
tility, people wil l systematically vie w behaviors by member s o f 
certain racia l group s (e.g. , Blacks) a s mor e menacin g tha n th e 
same behavior s b y member s o f othe r racia l group s (e.g. , 
Whites). Thus, Whites will interpret the same ambiguous shov e 
as hostil e o r violen t whe n a n acto r i s Black , an d a s "playin g 
around" o r "dramatizing " when th e acto r i s White.52 Categor y 
accessibility best explains this differential perceptio n of violence 
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as a function o f the protagonist's race : the presence o f the Blac k 
actor prime d th e stereotyp e o f Blacks , and sinc e the stereotyp e 
associates Black s wit h violence , th e violent-behavio r categor y 
was mor e accessibl e when interpretin g behaviora l informatio n 
about Blacks than Whites.53 These findings hav e been replicate d 
in studie s o f schoolchildren. 54 Bot h Blac k an d Whit e childre n 
rated ambiguousl y aggressiv e behavior s (e.g. , bumping i n th e 
hallway) o f Blac k actor s a s bein g mor e mea n o r threatenin g 
than th e same behaviors o f White actors . 

Although rac e clearl y influence s categor y accessibility , i t 
remains unclea r whethe r th e influenc e i s unconsciou s o r con -
scious. It is possible that upon noticin g the racia l identity o f th e 
Black protagonist , th e observer s o f th e ambiguou s shov e (o r 
some percentag e o f them ) forme d a  consciou s expectatio n fo r 
instances o f trai t categorie s stereotypicall y associate d wit h 
Blacks (e.g. , hostile , pron e t o violence) . Indeed , researc h indi -
cates tha t expectin g t o se e a n instanc e o f a  trai t categor y 
increases th e likelihoo d tha t a  perso n wil l proces s ambiguou s 
information b y putting i t into tha t category. 55 

On th e othe r hand , th e observer s (o r som e percentag e o f 
them) coul d hav e bee n sincerel y nonprejudice d an d refraine d 
from consciousl y forming an y race-based expectatio n o f hostil -
ity, ye t th e mer e presenc e o f th e Blac k protagonis t ma y hav e 
automatically (i.e. , unconsciously ) activate d th e Blac k stereo -
type, including the hostility trait category that figures s o promi-
nently i n tha t stereotype. 56 Thus , th e subject s coul d hav e sin -
cerely renounce d racia l prejudic e an d stil l unconsciousl y prac -
ticed discrimination agains t th e Black actor. To understand ho w 
a knowledge structur e suc h a s a  stereotype ca n operat e outsid e 
a person's awareness and determine his or her responses to oth -
ers, it is necessary t o understand th e distinction betwee n habit s 
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and decisions , a distinction cognitiv e psychologist s characteriz e 
in term s o f automatic  versu s controlled  processes . Sinc e thi s 
distinction als o shed s ligh t o n th e interpla y o f stereotype s an d 
personal beliefs in responses to members of stereotyped groups , 
and ultimately points to strategies for discrimination reduction , 
we shal l discuss i t in detail . 

A habi t i s "a n actio n tha t ha s bee n don e man y time s an d 
has becom e automatic . Tha t is , i t i s don e withou t consciou s 
thought/'57 In contrast, a decision to take or not to take an action 
involves conscious thought.58 The distinction between habi t an d 
conscious decision is one of the oldest concepts in psychology. In 
his Principles of  Psychology (1890) , William James described th e 
origins and consequences of habit as follows: "[A]ny sequence of 
mental actio n which has been frequentl y repeate d tends t o per -
petuate itself ; so that we find ourselve s automatically prompte d 
to think,  feel,  o r do  wha t w e hav e bee n befor e accustome d t o 
think, feel , o r do , unde r lik e circumstances , withou t an y con -
sciously formed purpose,  o r anticipation of results/'59 James con-
cluded that i t is necessary to free limited consciousness from th e 
many mundan e requirement s o f lif e b y removin g frequentl y 
used or habitual mental sequences from consciou s awareness. 60 

The curren t mode l o f habits an d decisions employed by cog -
nitive psychologist s i s not appreciabl y differen t fro m tha t out -
lined by James over a century ago, except that the current mode l 
expresses th e distinctio n i n term s o f automatic  versu s con-
trolled processes. 61 Accordin g t o cognitiv e psychologists , 
"Habits ar e th e result s o f automati c cognitiv e processes." 62 As 
Patricia G . Devine points out , "Automatic processes involve th e 
unintentional o r spontaneou s activatio n o f som e well-learne d 
set o f association s o r response s tha t hav e bee n develope d 
through repeate d activatio n i n memory." 63 Controlle d 
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processes, o n th e othe r hand , "ar e intentiona l an d requir e th e 
active attention of the individual/'64 Learning to drive a car pro-
vides a useful illustratio n o f this distinction. When yo u firs t ge t 
behind th e wheel , virtuall y ever y maneuve r i s a  controlle d 
response. Deciding when and how to apply your foo t to the ped-
als a s yo u tur n th e steerin g whee l o r manuall y shif t gear s 
demands concentratio n an d effort . Afte r enoug h practice , how -
ever, thes e maneuver s becom e automatic . Yo u ca n accelerate , 
brake, and steer while contemplating health care reform o r talk -
ing to a traveling companion. The well-learned motor response s 
occur without consciou s effort . 

A critica l characteristi c o f habit s o r automati c processe s i s 
that the y ca n operat e independentl y o f consciou s decision s t o 
break with old patterns of responses and adopt new ones.65 Thus, 
attitudes and beliefs can change without a  corresponding chang e 
in establishe d habits , resultin g i n a  conflic t betwee n currentl y 
endorsed response s an d ol d habitua l responses. 66 Anyone wh o 
has eve r trie d t o brea k a  ba d habi t know s th e persistenc e o f 
habitual responses in the face of decisions to adopt new ones . 

Applied to the relationship between stereotypes and persona l 
beliefs, th e habit-decision/automatic-controlle d processe s dis -
tinction provide s critica l theoretica l suppor t fo r understandin g 
the more  an d less  conscious aspect s o f responses t o Blacks (an d 
members o f other stereotype d groups) . As discussed earlier , th e 
Black stereotyp e i s establishe d i n children' s memorie s befor e 
children develo p th e cognitiv e abilit y t o criticall y evaluat e an d 
decide on the stereotype' s acceptabilit y Further , the socia l envi-
ronment,67 includin g th e mas s media, 68 incessantl y reactivate s 
this stereotype . Thus the stereotyp e i s an ingrained se t of asso-
ciations (i.e. , a  habit ) tha t involve s automati c processes . Non -
prejudiced persona l beliefs , o n th e othe r hand , ar e necessaril y 
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newer cognitiv e structure s tha t resul t fro m a  low-prejudice d 
person's consciou s decisio n tha t stereotype-base d response s t o 
Blacks are unacceptable. 69 

It follows tha t these decisions to renounce the already-estab -
lished stereotyp e d o not com e to mind (i.e. , are not reactivated ) 
nearly a s frequentl y a s th e socia l environmen t automaticall y 
activates th e stereotype . Becaus e th e stereotyp e ha s a  longe r 
history an d greate r frequenc y o f activatio n tha n th e mor e 
recently acquire d personal beliefs , even people with well-inter -
nalized nonprejudice d belief s ar e likel y t o experienc e a  funda -
mental conflic t betwee n th e stereotyp e an d thei r persona l 
beliefs. Th e discrepancie s tha t mos t low-prejudice d subject s 
report between ho w they believe they should  respon d an d ho w 
they actuall y would  respon d i n contac t situation s wit h Black s 
(as wel l a s gays ) reflec t thi s conflict . Tha t thes e subject s als o 
report feelin g compunctio n (i.e. , guil t an d self-criticism ) a s a 
result of these discrepancies implies that they regard the stereo-
typecongruent response s as essentially a  bad habit . 

This analysi s assume s tha t jus t a s habitua l response s (lik e 
putting o n a  sea t belt ) ma y b e triggere d automaticall y b y th e 
presence o f relevant environmenta l cue s (lik e sitting in a  car),70 

stereotype-congruent response s may be triggered automaticall y 
by a group membership cue such as a person's racial identity (o r 
its symboli c equivalent) . Thi s mean s tha t fo r a  perso n wh o 
rejects th e stereotyp e t o avoi d stereotype-congruen t response s 
to Blacks (i.e. , to avoid falling int o a bad habit), she must inten -
tionally inhibi t th e automaticall y activate d stereotyp e an d acti -
vate he r newe r persona l belie f structure . As Devine point s out , 
"Such inhibitio n an d initiation o f new response s involve s con -
trolled processes/' 71 Tha t is , "nonprejudice d response s tak e 
intention, attention , and effort/' 72 
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A particularly illuminatin g implicatio n o f thi s mode l i s tha t 
unless a  low-prejudice d perso n consciousl y monitor s an d 
inhibits the activation o f a stereotype in the presence of a mem-
ber (o r symboli c equivalent ) o f a  stereotype d group , sh e ma y 
unintentionally fal l int o th e discriminatio n habit . For example , 
the Whites i n th e previously researche d stud y who interprete d 
the sam e ambiguous shov e as hostile when th e acto r was Black 
and a s innocuou s whe n th e acto r wa s Whit e coul d hav e ha d 
well-internalized nonprejudice d beliefs . However, they may no t 
have consciousl y monitore d th e automati c activatio n o f th e 
Black stereotype . Becaus e Black s ar e stereotypicall y viewe d a s 
hostile, activation o f the stereotype would have primed the hos-
tility category , makin g i t mor e accessibl e fo r socia l judgment s 
about th e Blac k actor . Sinc e th e Blac k stereotyp e i s automati -
cally activated , i t coul d hav e biase d subjects ' judgmen t o f th e 
Black actor unconsciously . 

One strength o f this model, then, is that i t explains how even 
people with well-internalized nonprejudiced standard s are capa-
ble o f unconsciou s discriminatio n agains t Blacks . One extraor -
dinarily revealin g experimen t examine d ho w automati c 
processes affected response s to members of a stereotyped group . 
The experimen t involve d presentin g stereotype-relate d infor -
mation to persons below their perceptual threshold, so that sub -
jects coul d no t consciousl y proces s th e information . Thus , an y 
effects o f suc h subliminall y presente d informatio n o n subse -
quent social judgments would necessarily result from automati c 
processes. The experimen t foun d tha t th e effect s o f automati c 
stereotype activatio n ar e equall y stron g an d inescapabl e fo r 
high- an d low-prejudiced subjects . 

In th e study , bot h high - an d low-prejudice d subject s per -
formed a  task tha t expose d the m t o eithe r a  low concentratio n 
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(20 percent o f a  hundred-word list ) o r a  high concentratio n (8 0 
percent o f a  hundred-word list ) o f Black stereotype label s (e.g. , 
afro, lazy, musical, athletic, poor, etc.) in a manner determined to 
be effectively outsid e thei r consciou s awareness. 73 For example , 
to preven t subject s fro m havin g consciou s acces s t o th e labels , 
the label s were presente d ver y rapidl y (withi n a  time fram e o f 
eighty milliseconds ) an d were followed immediatel y by a  mask 
(i.e., a  serie s o f jumble d letters) . Non e o f thes e labels , o r 
"primes/' were relate d t o hostility.74 In an ostensibl y unrelate d 
second experiment , subject s rea d a  behaviora l descriptio n o f a 
person name d Donald , whos e rac e wa s no t specifie d an d wh o 
was engagin g i n a  series o f ambiguousl y hostil e behaviors . For 
example, Donal d demand s hi s mone y bac k fro m a  stor e cler k 
immediately afte r a  purchase an d refuse s t o pa y hi s ren t unti l 
his apartmen t i s repainted . Devin e foun d tha t bot h high - an d 
low-prejudiced subjects 7 rating s o f th e target' s hostilit y wer e 
significantly highe r (i.e. , indicate d mor e hostility ) whe n sub -
liminally expose d t o a  high, rathe r tha n a  low, concentration o f 
Black-stereotype labels. 75 

These finding s demonstrat e tha t well-learne d set s o f associ -
ations lik e stereotype s ca n b e activate d automaticall y i n per -
centers' memorie s an d ca n affec t subsequen t socia l judgments . 
The effects o f automatic stereotype priming on subjects ' evalu -
ation o f th e targe t person' s hostilit y ar e especiall y revealin g 
because n o hostility-related trait s were used a s primes. Thus, i t 
seems that the Black stereotype must be constructed cognitivel y 
in suc h a  way tha t activatin g on e componen t o f th e stereotyp e 
simultaneously prime s o r activate s th e remainin g closel y asso -
ciated component s a s well. 76 Thes e finding s als o sugges t tha t 
even low-prejudice d subject s wh o hav e well-internalized , non -
prejudiced belief s abou t Black s hav e cognitiv e structure s (i.e. , 
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stereotypes) tha t automaticall y produc e stereotype-congruen t 
evaluations of ambiguous behaviors when subjects cannot mon -
itor stereotype activatio n consciously . 

In thi s sense , w e ar e al l pron e t o stereotype-congruen t o r 
prejudice-like response s to Blacks and other stereotyped groups . 
However, th e researc h demonstratin g disassociatio n o f stereo -
types an d persona l belief s i n low-prejudice d peopl e argue s 
against th e conclusio n tha t "w e ar e al l racists/ ' I t is more accu -
rate and useful t o say that "w e are al l creatures o f habit. " 

Combating Unconsciou s Discriminatio n 
in the Courtroo m 

Perhaps the most importan t strengt h o f the dissociation mode l 
of automati c an d controlle d processe s outline d her e i s tha t i t 
suggests a  strateg y fo r resistin g unconsciou s discrimination . 
Thus far , the model has focused o n how people who are firml y 
committed t o thei r low-prejudice d beliefs 77 remai n pron e t o 
automatic activatio n o f stereotypes . Fo r suc h individual s t o 
resist fallin g int o th e discriminatio n habit , the y repeatedl y 
recall thei r persona l belief s s o tha t thei r socia l judgment s 
become base d o n thes e belief s rathe r tha n o n th e stereotypes . 
Reminding decisio n maker s o f thei r persona l beliefs , there -
fore, ma y hel p the m t o resis t fallin g unconsciousl y int o th e 
discrimination habit . I s ther e an y proo f tha t thi s approac h 
works ? 

EMPIRICAL SUPPOR T FO R THE STRATEGY 

Considerable empirica l evidenc e show s tha t response s based o n 
automatic processes ca n be inhibited an d replace d by response s 
based on controlled processes.78 Focusing on the effect o f gender 
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stereotypes o n memory , for  example , psychologists hav e found 
that whe n gende r wa s no t brough t situationall y t o subjects ' 
attention, o r made "salient/' 79 subjects ' description s o f sel f an d 
others reflecte d mor e traditiona l view s o f gender-linked attrib -
utes.80 Unde r suc h conditions , traditiona l gende r stereotypes , 
with thei r longe r histor y an d greate r frequenc y o f activation , 
are activated automatically an d influence recall. 81 When gende r 
was brought to the subjects ' attention o r made salient , however , 
they apparentl y inhibite d th e traditiona l stereotype , an d 
descriptions wer e mor e consisten t wit h thei r mor e recentl y 
developed, modern views of gender-linked attributes. 82 In othe r 
words, when the subjects were reminded of gender, they checked 
their stereotype-congruen t response s mor e assiduousl y tha n 
when gende r was less salient . 

This approach als o explains the proclivity o f White rescuer s 
to hel p Whit e bu t no t Blac k victim s i n distress . Recal l tha t 
White researc h subject s le d to believe that a  person was in dis -
tress helped Black victims as often a s White victims when ther e 
was n o ostensibl e justificatio n fo r a  failur e t o help . O n th e 
other hand , i f th e subject s kne w o f th e availabilit y o f anothe r 
who migh t help , the y "helpe d Blac k victim s muc h les s fre -
quently than they helped White victims." According to the dis -
sociation model , when the subject s believed they were the onl y 
potential rescuer , the y wer e require d consciousl y t o thin k 
about wha t thei r response s t o the Black victim's cal l of distres s 
implied abou t thei r nonprejudice d self-conceptions . Whe n th e 
conflict betwee n thei r nonprejudice d persona l belief s an d th e 
stereotype of Blacks is made salient in this way, the dissociatio n 
model predicts that low-prejudiced person s are likely to resolve 
the conflic t b y inhibitin g thei r prejudice-lik e response s an d 
reaffirming thei r nonprejudice d self-conceptions . On th e othe r 
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hand, whe n th e subject s believe d tha t ther e wer e other s who 
might help , th e stereotype-persona l belie f conflic t wa s les s 
salient an d th e low-prejudice d subject s wer e therefor e les s 
likely t o monitor an d inhibit response s base d o n the negativ e 
Black stereotype. 83 

A NARRATIV E O F HOP E 

"YOU'RE AL L PREJUDICED" DARRO W TELL S JURY 
—Headline, Detroit Free Press, May 12,1926 

Clarence Darrow, one of the most famou s lawyer s in American 
history, directl y challenge d jurors to confront thei r ow n preju-
dices in a dramatic murde r tria l earl y i n this century . The case 
involved a  Black famil y wh o moved int o a  middle-class Whit e 
neighborhood i n Detroi t i n 1925 . When Dr . Ossian H . Swee t 
and hi s wif e move d int o th e neighborhoo d wit h thei r bab y 
daughter, the y kne w tha t othe r Black s who had bought home s 
in White neighborhoods had been forced to move by "Improve-
ment Associations/ 7 Accordingly , Dr . Sweet brough t alon g hi s 
brothers, severa l friends , an d a n ampl e suppl y o f gun s an d 
ammunition. Two nights afte r hi s arrival, a large White crowd , 
estimated a t severa l hundred , gathere d aroun d th e hous e an d 
began throwin g stone s a t th e hous e ami d crie s o f "Niggers/ ' 
Although polic e officer s wer e presen t t o maintain order , the y 
stood idl y b y a s the barrag e o f rock s increased . Seein g a  big 
stone cras h throug h a n upstair s windo w an d watchin g th e 
crowd mak e a  sudden movement , bot h Swee t an d his younge r 
brother, Henry, fired a  warning sho t ove r the heads of the bois-
terous mob . One of the mob's members was killed. 

Everyone i n the house—eleven Blac k people—wa s arreste d 
and charge d wit h first-degre e murder . The NAACP aske d Dar -
row t o com e ou t o f retiremen t t o defen d th e Sweets . Darro w 
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agreed. In hi s summatio n t o the jury, Darrow challenge d the m 
to confront thei r ow n racia l biases directly : 

The prosecutor say s that thi s isn' t a  race question; i t i s a 
murder case . H e says , "W e don' t wan t an y prejudice ; w e 
don't wan t th e othe r sid e to have any . Rac e and colo r hav e 
nothing to do with the case. This is a case of murder. " 

I insist that there is nothing but prejudice in this case; that 
if i t was reversed and 11 Whites had sho t and killed a  Black 
while protectin g thei r hom e an d live s agains t a  mo b o f 
Blacks, nobody would have dreamed of having them indicted. 
They would have been given medals instead. 

I haven't any doubt but that every one of you is prejudiced 
against colored people. I want you to guard against it. I want 
you to do all you can to be fair in this case, and I believe you 
will. 

You need not tel l me you ar e not prejudiced. I  know bet -
ter. W e ar e no t ver y muc h bu t a  bundle o f prejudice s any -
how. We ar e prejudiced agains t othe r people' s color . Preju -
diced against othe r men' s religions ; prejudiced agains t othe r 
people's politics . Prejudice d agains t people' s looks . Preju -
diced about the way they dress . We are full o f prejudices . 

Here wer e eleve n colore d men , penne d u p i n th e house . 
Put yourselves in their place . Make yourselves colore d fo r a 
little while. It won't hurt, you can wash it off. The y can't, but 
you can . 

Suppose you were Black. Do you think you would forge t 
it eve n i n you r dreams ? O r woul d yo u hav e Blac k dreams ? 

.... 

.... 

.... 

.... 

.... 
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Suppose you ha d to watch ever y poin t o f contac t with you r 
neighbor and remember your color, and you knew your chil-
dren were growing up under thi s handicap . Do you suppos e 
you would think of anything else? 

Supposing yo u ha d you r choice , righ t her e thi s minute , 
would yo u rathe r los e you r eyesigh t o r becom e colored ? 
Would yo u rathe r los e your hearin g o r be a  Negro? Woul d 
you rathe r g o out ther e o n the stree t an d have your le g cu t 
off by a streetcar, or have a Black skin? 

All I hope for, gentlemen of the jury, is that you are strong 
enough, an d honest enough , an d decen t enough t o lay you r 
prejudice aside in this case and decide it as you ough t to. 84 

The jury returne d a  not guilt y verdic t fo r Henr y Sweet , an d 
the prosecutio n decide d no t t o procee d furthe r agains t an y o f 
the remaining defendants . 

Dr. Sweet's case  provides a  compelling narrative o f hope an d 
redemption tha t stand s i n marked contras t t o the pessimis m o f 
many curren t discussion s o f prejudic e i n th e courtroom . 
Clarence Darrow, in the heyday of Jim Crow, successfully urge d 
a jury o f al l White male s t o resis t succumbin g t o their discrim -
inatory impulses in judging the reasonableness o f a Black man's 
use of lethal force agains t a  White man. Darrow's fea t was espe-
cially remarkabl e becaus e i t require d Darro w t o comba t th e 
influence o f both stereotype s an d prejudic e o n th e fac t finders . 
In th e 1920s , just a s today , American cultur e wa s replet e wit h 
derogatory image s o f Blacks . Thus, negativ e Blac k stereotype s 
that could be triggered automaticall y by the presence o f a Black 
person wer e wel l establishe d i n th e fac t finders ' memories . 

.... 

.... 
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Moreover, th e percentag e o f Whites wh o accepte d o r endorse d 
the prevailin g Blac k stereotype s wa s muc h greate r i n th e pas t 
than i t is today. Many o f Dr. Sweet's jurors, therefore, probabl y 
also forme d a  conscious expectatio n fo r instance s o f trai t cate -
gories stereotypicall y associate d wit h Black s (e.g. , D . W. Grif -
fith's popula r an d celebrate d 191 5 film , Birth  of  a  Nation,  pre -
sented a  K u Klu x Kla n vie w o f Black s a s lawles s savages) . 
Because automati c (stereotype-driven ) an d controlle d (preju -
dice-driven) processe s ca n operat e simultaneousl y o n th e sam e 
underlying categories, 85 the two processes likely were mutuall y 
reinforcing i n many o f these jurors; that is , both processes com -
bined additivel y t o mak e th e underlyin g negativ e categorie s 
about Black s mor e accessible . Confrontin g fac t finder s whos e 
personal belief s an d stereotype s abou t Black s overlapped , Dar -
row's strateg y wa s base d o n th e assumptio n tha t eve n high -
prejudiced person s personall y endors e genera l egalitaria n 
beliefs. Dr . Sweet' s lif e hinge d o n whethe r th e jurors — 
prompted b y Darrow' s race-consciou s appeals—coul d resis t 
their discriminator y impulse s an d respon d t o Dr . Sweet o n th e 
basis of their egalitaria n ideals. 86 Fortunately fo r Dr . Sweet an d 
those o f u s wh o fin d relie f fro m despai r i n wha t hi s cas e say s 
about the capacity of jurors to resist even their most entrenche d 
biases, the jury responde d t o Darrow' s ple a by activatin g thei r 
egalitarian response s an d checkin g thei r prejudice d an d stereo -
type-congruent ones . 

Today, although more people espouse nonprejudiced persona l 
beliefs tha n i n Darrow' s time , the Blac k stereotype i s probabl y 
no less entrenched i n the memorie s o f Americans tha n i n Dar -
row's day . Indeed , wit h th e adven t o f a n omnipresen t mas s 
media an d it s incessan t manipulatio n o f stereotypes , i t ma y 
be mor e entrenched . Thus , habitua l stereotype-congruen t 
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responses t o Blacks , eve n b y sincerel y raciall y libera l Whites , 
may distor t socia l judgments abou t Black s as much i n contem -
porary America as in the America Darrow knew. If so, these dis-
torted judgments ar e mor e insidiou s tha n befor e becaus e the y 
result from automati c processes, which often (bu t not necessar -
ily always ) escap e consciou s detection . Nevertheless , Darrow' s 
strategy o f explicitl y engagin g ou r egalitaria n response s an d 
urging us consciously t o substitute the m fo r ou r mor e habitua l 
responses square s with moder n empirica l researc h o n discrimi -
nation-reduction techniques . As the recent research in social cog-
nition demonstrates , avoidin g stereotype-congruen t response s 
requires consciou s effor t b y the decision maker . 

A mor e recen t crimina l trial , the celebrate d Ne w Yor k sub -
way vigilante case of People v. Goetz, describe d in the Introduc -
tion, i s an exampl e o f a  case in whic h th e failur e t o giv e direc t 
and explici t consideration t o racia l factors ma y have resulted i n 
less fai r deliberation s b y th e decisio n makers . Recal l tha t th e 
defendant, Bernhar d Goetz , successfully claime d that his shoot -
ing of four Blac k teenagers after on e of them requested five dol -
lars wa s justifie d a s a n ac t o f self-defense . Georg e Fletcher , a 
legal theoris t wh o witnessed th e entir e trial , identified numer -
ous unmistakabl e instance s o f th e defens e "indirectl y an d 
covertly .  .  .  play[ing] o n th e racia l factor/' 87 Fo r example , th e 
defense "relentlessl y attack[ed] " the Black victims as "savages," 
"vultures," the "predators" on society , and the "gang of four." 88 

According to the theory of stereotypes developed earlier, the use 
of suc h racia l imagery 89 automaticall y activate s an d reactivate s 
the Black stereotype. This activation render s negativ e thought s 
and feelings90 associate d with tha t stereotyp e acutel y accessibl e 
for socia l judgments abou t the Black victims. The decision mak -
ers ma y no t experienc e thes e judgment s a s stemmin g fro m 
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their knowledge o f the Black stereotype, but instead as rational , 
evenhanded evaluation s o f objectiv e reality . Th e onl y wa y t o 
combat th e effec t o f cover t appeal s t o racia l imagery ma y b e t o 
challenge explicitly the fact finders t o monitor consciously thei r 
responses to avoid unconscious stereotyping . In considering th e 
impact o n th e jur y o f th e defense' s us e o f racia l imagery , 
Fletcher reache s conclusion s abou t th e nee d t o openl y addres s 
the racia l factor tha t ar e consistent with thi s analysis : 

In the end , Slotnick' s [Goetz' s attorney ] cover t appea l t o 
racial fea r ma y hav e had more impac t o n the jury precisel y 
because it remained hidden behind innuendo and suggestion. 
It spoke to that side of the jurors' personality that they could 
not confron t directly . Paradoxically , Slotnic k ma y hav e 
gained more from no t [explicitl y playing on the racial factor ] 
than from bringing the racial issue out into the open. Openly 
talking about racial fear in the courtroom might have helped 
the jury to deal more rationally with their own racial biases.91 

To comba t Slotnick' s cover t appea l t o racia l fea r an d hel p 
jurors activat e thei r nonprejudice d persona l beliefs , th e prose -
cution i n Goet z migh t hav e take n a  cu e fro m Darro w an d 
included in its closing argument the following Patrici a Williams 
story, which , "wit h mino r characte r alterations , i s excerpte d 
from Goetz' s videotaped confession/' 92 

A lon e Blac k ma n wa s ridin g i n a n elevato r i n a  bus y 
downtown departmen t store . Th e elevato r stoppe d o n th e 
third floor , an d a crowd of noisy White high school student s 
got on. The Black man took out a gun, shot as many of them 
as he could, before the doors opened on the first floor and the 
rest fled fo r thei r lives. The Black man later explained to the 
police that he could tell from the "body language" of the stu-
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dents, fro m thei r "shin y eye s an d bi g smiles/ ' tha t the y 
wanted t o "pla y wit h him , lik e a  ca t play s wit h a  mouse/ ' 
Furthermore, the Black man explained, one of the youths had 
tried to panhandle money fro m hi m and another aske d him, 
"How are you?" 

"That's a  meaningless thing, " h e sai d i n hi s confession , 
but "i n certai n circumstances , tha t ca n be a real threat." H e 
added that a similar greeting had preceded the vicious beating 
of his father, a  Black civil rights lawyer in Mississippi, som e 
time before . Hi s intention, h e confessed , wa s to murder th e 
high school students. 

Can ther e b e an y doub t tha t th e Blac k gunman wh o pu t o n 
such a  defense befor e mos t White juries would end up not onl y 
in jail, but, to borrow an idiomatic Black expression fo r th e cor -
rectional fat e o f perpetrators o f particularly heinou s transgres -
sions, "they'd pu t him up  under  th e jail." 

MAKING TH E RUBBE R MEET THE ROAD : A BLUEPRIN T FOR 
FIGHTING TH E UNCONSCIOUS BIA S OF JURORS 

References t o stereotype d group s i n lega l proceeding s var y i n 
both content and subtlety. The content of a group reference con -
cerns th e specifi c aspec t o f th e stereotyp e tha t th e referenc e 
invokes. For example , recen t case s recor d attorney s playin g o n 
Black stereotypes. Prosecutors in one case told the jury tha t th e 
Black defendant "ha d t o play Superfly, " a  fictional Blac k crimi -
nal popularized i n motion pictures. 93 In another case  the prose -
cutor delivere d a  length y statemen t abou t th e prevalenc e o f 
Black crime, urging th e jury t o prevent thi s pattern o f violenc e 
from reachin g thei r city. 94 I n ye t anothe r cas e th e prosecuto r 
announced t o the jury tha t "Ninet y percen t o f al l murders ar e 
committed by Blacks on Blacks" and that "[i]t s [sic]  tim e to sa y 
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'We're no t going to allow thi s kin d o f conduct t o go on in our 
city anymore/" 95 Stereotype s o f Italians, 96 and Native Ameri -
cans97 a s mor e pron e t o violenc e an d criminalit y tha n othe r 
Americans hav e als o bee n tappe d b y prosecutors . Othe r case s 
describe attorneys invoking stereotypes of Blacks as subhuman, 
sexually predatory , and dishonest, to name a  few.98 As the ear-
lier analysi s revealed , playin g o n an y particula r aspec t o f a 
stereotype may activate the entire stereotype , thus distortin g a 
wide range of social judgments abou t the stereotyped litigant . 

The subtlet y o f grou p reference s range s fro m blatan t t o 
covert and indirect. Although recen t cas e law contains numer -
ous example s o f reference s fro m bot h end s o f thi s contin -
uum,99 th e dissociatio n mode l suggest s tha t th e more subtl e 
references ma y be particularly perniciou s becaus e subtl e ref -
erences inconspicuousl y ma y activat e th e relevan t stereo -
types. This deprive s jurors o f the opportunity t o monitor con -
sciously thei r response s fo r convergenc e wit h thei r persona l 
beliefs. Moreover, for courts concerne d wit h policin g inappro -
priate grou p references , subtl e reference s pos e specia l prob -
lems o f identification . Fo r example , Goetz' s attorne y Barr y 
Slotnick did not explicitly mention rac e in his characterization 
of th e Black youth s hi s clien t sho t a s "savages " an d "preda -
tors," but his statements arguably constituted subtl e racial ref -
erences. 

To identif y th e covertl y racia l teno r o f suc h statements , 
courts nee d a  test o f the symbolic significanc e tha t th e culture 
attaches to them. For to the extent tha t certai n reference s carr y 
racial connotations , the y constitut e symboli c equivalent s o f 
members of that rac e and thus serv e as cues that activat e (ofte n 
unconsciously) racia l stereotypes . Thoughtful formulation s o f 
tests fo r identifying subtl e racia l symbolis m hav e bee n devel -
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oped, includin g "th e cultura l meanin g test" 100 an d "th e racia l 
imagery shield law/'101 Whatever tes t for identifying reference s 
a cour t adopts , fairnes s an d accurat e fac t findin g requir e tha t 
once th e cour t identifie s a n inappropriat e reference , i t shoul d 
give th e opposin g part y th e choic e o f a  mistria l o r correctiv e 
instructions. Give n th e enormou s societa l interes t i n raciall y 
fair lega l proceedings , court s mus t follo w a  policy o f "zer o tol -
erance" with respec t to inappropriate racia l references . 

Admission of  Rationality-Enhancing  Group  References.  Th e 
central thesi s o f thi s discussion , however , i s tha t no t al l refer -
ences t o Black s o r othe r stereotype d group s ar e inappropriate . 
We therefore tur n no w to the critica l distinction between ratio -
nality-enhancing an d rationality-subvertin g grou p references . 
Group reference s tha t exploit , exacerbate , o r pla y o n th e pre -
vailing stereotype s tha t fac t finder s carr y wit h the m int o th e 
jury bo x subvert th e rationalit y o f the fact-findin g process . But 
references tha t challenge the fact finders to reexamine and resis t 
their discriminator y response s enhanc e th e rationalit y o f th e 
fact-finding process . For example, referring t o Blacks as animal-
like or subhuman (e.g. , "savages," "monsters," and "Tasmania n 
devils") resonates s o strongly with prevailing Black stereotype s 
as to constitute rationality-subvertin g racia l references . In con -
trast, Darrow's plea for jurors consciousl y to monitor an d resis t 
their anti-Blac k prejudice s an d stereotype s i s a n exampl e o f 
rationality-enhancing use s of group references . 

Courts should recognize and apply this distinction as follows. 
Once a court identifies a  group reference mad e by one litigant' s 
counsel,102 i t shoul d giv e the opposin g sid e the choic e of a  mis-
trial o r correctiv e instructions . Thi s genera l proscriptio n o f 
group references shoul d be subject to very limited exceptions. 103 
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One such exception would be that the reference enhance s ratio -
nality, i n tha t i t challenge s fac t finder s t o monito r an d inhibi t 
their stereotype-congruen t responses. 104 T o fal l unde r thi s 
exception, the attorney making or seeking to make the referenc e 
in litigatio n woul d hav e to represen t th e interest s o f the mem -
ber of that group and hold a  good faith belie f i n the rationality -
enhancing valu e o f th e reference . Inasmuc h a s court s see k t o 
protect th e truth-seekin g functio n o f th e tria l process , the y 
should maintain th e same goal in cases involving litigants fro m 
other stereotype d groups . 

Especially sensitive are those cases in which an attorney rep -
resenting a member o f a stereotyped group makes an ostensibl y 
derogatory reference to that group. The attorney may claim that 
such a  reference actuall y help s fac t finder s resis t prejudice-lik e 
responses whe n makin g judgment s abou t th e grou p membe r 
whom sh e represents. For example, on one level Darrow's state -
ment that the White jurors would rather lose their eyesight an d 
have their legs cut off by a streetcar than have Black skin make s 
a very invidious statement abou t the negative social value of his 
client's racia l identity . (Toda y White colleg e student s regularl y 
report tha t i f the y wer e suddenl y t o becom e outwardl y Blac k 
while the y inwardl y remai n wh o the y were , reasonabl e com -
pensation woul d b e on e millio n dollar s a  yea r fo r life!) 105 O n 
another level , however , i t wa s clea r fro m th e contex t i n whic h 
Darrow use d thes e ostensibl y invidiou s racia l reference s tha t 
they actuall y constitute d a n appea l t o th e juror s t o ris e abov e 
their prejudices o n that occasion . 

Similarly, in the movie Philadelphia, th e attorney's use of the 
epithets associate d wit h ga y men—"faggot, " "fairy, " "boot y 
snatcher," "rump-roaster"—wer e calculate d t o challeng e th e 
fact finder s t o confron t an d inhibi t thei r habitua l stereotype -
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congruent response s t o gays , not t o encourag e suc h responses . 
Not mentioning rac e or sexual orientation a t all when cue s tha t 
automatically trigge r th e stereotype s associate d wit h thes e 
characteristics aboun d promote s unconsciou s discriminatio n 
against member s o f thes e stereotype d groups . To control a  bad 
habit, a  person firs t mus t recal l i t consciously , an d the n inten -
tionally inhibi t i t as he o r she responds in ways consisten t wit h 
his or her personally-endorsed belief s an d attitudes . 

Timing of  Rationality-Enhancing  Group  References.  Assumin g 
that a n attorney representin g a  member o f a  stereotyped grou p 
seeks t o mak e rationality-enhancin g grou p reference s fo r he r 
client, wha t i s th e bes t settin g fo r suc h references ? Salutar y 
group references ma y be made in a variety of settings, including 
voir dire,  opening statements , presentation o f th e case  in chief , 
closing arguments, jury instructions , and jury deliberations . All 
these setting s presen t opportunitie s fo r lega l actor s t o encour -
age prospective or sitting fact finders to guard against their prej -
udice-like responses . Voir  dire,  fo r example , ma y presen t a n 
excellent opportunit y t o searc h no t onl y fo r avowedl y preju -
diced venire persons, but also to signal to prospective jurors th e 
importance o f consciousl y monitorin g thei r habitua l response s 
to the stereotype d litigant . 

Another favorabl e settin g fo r rationality-enhancin g grou p 
references ma y b e during openin g statements . A strikin g illus -
tration o f both a  lawyer's effort s t o activat e a  jury's nonpreju -
diced impulses i n thi s setting , and a  court' s misguide d applica -
tion o f color-blin d formalis m t o hi s efforts , come s fro m a  tor t 
case pittin g a  pharmaceutica l compan y agains t a  low-incom e 
Black infan t an d he r mother. 106 Th e mothe r an d chil d sough t 
damages fo r seriou s injurie s th e chil d suffere d fro m usin g th e 
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pharmaceutical company's allegedly defective drug . In his open-
ing statement to a mostly White jury, plaintiffs' counse l charac-
terized the case  as "a test o f ou r judicial syste m t o see if a  child 
who is at the lower end of our society . . . can come before a  jury 
and receiv e fai r an d jus t compensatio n fo r [her ] injuries. " H e 
then directl y addressed the racia l dimension o f the case : 

[W]e were concerned about the effect o f having Black peo-
ple come to an are a where ther e ar e not man y Blac k people 
and expectin g t o ge t justic e fro m a  jur y whic h i s mostl y 
White people. We decided to confront thi s issue and we asked 
you th e question s thi s morning , an d we were really please d 
with th e response s tha t w e go t an d we think tha t thi s i s an 
impartial jury and everyone here has sworn that they will try 
this cas e no t o n th e basi s o f passions , o r prejudice , o r eco -
nomic basis, but on the basis of the facts and the law.107 

Criticizing counsel' s comments , th e Thir d Circui t warne d 
that "th e remark s shoul d no t b e repeated i n th e openin g state -
ment at the retrial/' According to the court, the counsel's remark s 
were "beyon d th e real m o f appropriat e advocacy . .  . .  '[TJhere 
must b e limit s t o plea s o f pur e passio n an d ther e mus t b e 
restraints agains t blatant appeal s to bias and prejudice.'" 108 

In thi s case , th e Thir d Circui t elide d th e crucia l distinctio n 
between rationality-enhancin g an d rationality-subvertin g 
racial references . A large an d compellin g bod y o f socia l scienc e 
research—including cas e studies , laborator y finding s i n moc k 
jury studies , an d genera l researc h o n racia l prejudice—estab -
lishes tha t racia l bia s affect s jur y deliberations. 109 Perhap s th e 
best chanc e fo r litigant s lik e thi s low-incom e Blac k infan t an d 
her mother to receive a fair trial from a  mostly White jury is for 
courts t o recogniz e thi s distinctio n an d permi t rationality -
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enhancing racia l references b y a Black litigant's attorney in set -
tings likely to maximize the salutary effect s o f such references . 

What setting s ar e mos t favorabl e fo r rationality-enhancin g 
group references ? Confrontin g individual s abou t thei r uncon -
scious biases may produce different result s at different stage s of 
the litigatio n process . Jur y studie s sugges t tha t man y juror s 
already hav e mad e u p thei r mind s befor e th e closin g argu -
ment.110 This suggests that perhaps voir  dire  and opening state -
ments (an d even pretria l publicity ) ar e the mos t importan t set -
tings fo r rationality-enhancin g comment s an d confrontations . 
In Darrow' s celebrate d defens e o f Dr . Sweet , fo r example , on e 
wonders whether , i n additio n t o hi s closin g argument , h e als o 
confronted th e jurors ' stereotype s an d prejudice s a t earlie r 
stages o f th e proceeding , an d i f so , whether thes e earlie r con -
frontations significantl y contribute d t o Sweet' s acquittal . Per -
haps the acquitta l resulted fro m th e cumulative effec t o f a mul-
tiplicity o f factors , includin g Darrow' s repeate d salutar y racia l 
references (perhap s throughou t th e trial) , th e makeu p o f tha t 
particular jur y an d th e dynamic s o f thei r grou p decisio n mak -
ing, the judge's demeanor , an d th e pretria l publicit y an d medi a 
coverage. Future researc h wil l hav e t o tr y t o pars e ou t eac h o f 
these variables and weigh its influence o n the accuracy and fair -
ness o f th e fact-findin g process . This analysi s ha s no t aime d t o 
provide a ready answer to these crucial questions, but to provide 
a theoretical framework fo r approaching them. Above all, I have 
attempted to establish tha t justice often wil l be better promote d 
if we consciousl y confron t stereotype s tha n i f w e tak e a  color -
blind, ostrich-head-in-the-sand approach . 



CONCLUSION 

Once a  thief i s caught, a  whole strin g o f crime s i f ofte n solved . 
A singl e psychologica l phenomeno n ca n explai n a  host o f per -
sistent socia l problems. A few entrenched mora l and conceptua l 
errors ca n spaw n a  vas t arra y o f socia l injustices . Identifyin g 
such a  phenomenon an d exposing suc h error s has been a  majo r 
objective o f this book . 

Our analysi s of stereotypes , for example , focused o n the rol e 
of th e unconsciou s i n perpetuatin g th e Blac k tax , especiall y i n 
the courtroom . Unconsciou s menta l habit s abou t stereotype d 
groups also help explain a variety of discriminatory behaviors in 
other settings, from employmen t discrimination to biased police 
enforcement. Moreover , understandin g stereotype s ma y eve n 
provide insigh t int o wh y man y Black s d o poorly o n standard -
ized tests . Claud e Steele , a  Stanfor d socia l psychologist , ha s 
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identified th e phenomeno n o f "stereotyp e vulnerability " a s a 
hidden psychologica l ta x on Black test taker s tha t tend s to dra g 
down thei r performance . Steel e gav e tw o group s o f Blac k an d 
White Stanfor d student s the same test involving difficul t ques -
tions fro m th e Graduat e Recor d Exam . Befor e th e test , on e 
group wa s tol d tha t th e exercis e wa s mean t onl y t o examin e 
"psychological factor s involve d i n solvin g verba l problems, " 
while the other group was told that the exercise was "a genuin e 
test o f you r verba l abilitie s an d limitations. " Th e Black s wh o 
thought the y wer e merel y solvin g verba l problem s score d th e 
same as the Whites (wh o performed equall y in both situations) . 
But th e grou p o f Blac k student s saddle d wit h th e extr a burde n 
of believing that the exercise measured thei r intelligence score d 
significantly belo w al l th e othe r students . Additiona l experi -
ments sho w tha t stereotyp e vulnerabilit y ca n dra g dow n th e 
performance o f wome n wh o believ e a  give n mat h tes t show s 
"gender differences. " Steel e theorizes tha t students ' effort s no t 
to confir m th e stereotyp e cause s the m t o wor k to o quickl y o r 
inefficiently. Thus , understandin g stereotype s shed s ligh t o n 
internal and externa l source s of the Black Tax. 

Our analysi s o f stereotypes an d the ubiquity o f unconsciou s 
discrimination also bears on the affirmative actio n debate. Affir-
mative action is routinely characterized as a remedy for past dis-
crimination. The experimenta l finding s w e discussed , however , 
demonstrate that discrimination agains t Blacks is prevalent her e 
and now . Whereve r socia l judgment s abou t Black s ar e mad e 
(including in job interviews and corporate boardrooms), there is 
a demonstrabl e tendenc y unconsciousl y t o discriminate . I t i s 
pervasive presen t discriminatio n agains t Blacks , no t pas t dis -
crimination alone , that justifies affirmativ e effort s a t inclusion . 
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We also discussed a  popular conceptua l erro r responsibl e fo r 
a long string of muddled mora l and legal arguments: the notio n 
of "rationa l discrimination " agains t Blacks . The ro t a t th e cor e 
of this fashionable notio n consist s in its failure t o recognize th e 
intimate relationshi p betwee n factua l judgment s an d valu e 
judgments. Befor e someon e act s o n a  factua l judgment , h e o r 
she mus t firs t weig h th e cost s o f erro r inheren t i n tha t judg -
ment. Assessing th e cost s o f erro r an d balancin g the m agains t 
the benefit s o f "rationa l discrimination " ineluctabl y turn s o n 
value judgments . Give n th e cost s o f erro r i n racia l generaliza -
tions, th e Bayesian' s attemp t t o justif y racia l discriminatio n 
purely by means o f arithmetic i s wrongheaded . 

A number o f economists have recently donned the mantle of 
the "Intelligent Bayesian," asserting that we must tolerate a cer-
tain amoun t o f "rationa l racia l discrimination " i n th e nam e o f 
market efficiency . Followin g th e modu s operand i o f th e 
Bayesians w e discussed , thes e "rationa l utilit y maximizing " 
Bayesians would hav e us drain th e discussio n o f racia l discrim -
ination o f any normativ e content , focusing single-mindedl y o n 
whether suc h discriminatio n marginall y promote s economi c 
efficiency. I n America n history , excuse s fo r discriminatin g 
against Black s have ofte n poppe d u p like the head s o f Hydra — 
lop of f on e excus e an d tw o gro w i n it s place. In Gree k mythol -
ogy, the onl y way t o keep the Hydra-heade d beas t fro m grow -
ing bac k tw o head s fo r eac h on e cu t of f wa s t o cauteriz e eac h 
neck afte r severin g it s head . Hopefully , argument s lik e thos e 
developed in chapter 2  will help cauterize the "rational discrim -
ination" neck that seems so eager to sprout more visor-wearing , 
number-crunching heads . 

Another them e runnin g throughou t thi s boo k ha s bee n th e 
fallacious tendenc y t o equate the typica l with th e reasonable . A 
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tangled strin g o f crimes ca n be traced t o this thief. Its rap shee t 
includes the glorification of , and unthinking obeisance to, "com-
mon sense" ; th e blin d deferenc e o f court s t o scientifi c ortho -
doxy; the theory tha t court s shoul d merely observe rather tha n 
define wha t i s "reasonable"; the belie f tha t th e law should see k 
only t o accommodat e rathe r tha n activel y channe l huma n 
behavior; and the hypocritical defense of our current approache s 
to blam e an d punishment . Reasonabl e Racists , nice Nazis , an d 
gentlemen slaver s wer e see n t o b e thi s fallacy' s logica l exten -
sions; complacency , supin e acquiescenc e t o "authority, " an d 
avoidance of critica l self-examination , it s hallmarks . 

As the Procrustean be d metaphor suggested , intolerance an d 
ethnocentrism als o motivat e peopl e t o equat e th e reasonabl e 
with th e typical . Ther e i s a  tendenc y amon g dominan t grou p 
members to attempt to flatten diversit y and difference int o mir -
ror-smooth pur e ego , to convert competin g perspectives to alle -
giance to a single absolute truth tha t reflect s onl y the dominan t 
group's ideals, beliefs, and attitudes. Doubt is the devil, from thi s 
missionary mindset ; blin d faith , th e highes t virtue . Becaus e 
acknowledging th e validit y o f othe r point s o f vie w contradict s 
absolutism, inclusiv e movement s lik e multiculturalis m ar e 
demonized. 

Doubt ma y giv e your dinne r a  funny taste , as they say , bu t 
it's the absence  o f doubt tha t goes out and kills. It is the absenc e 
of doub t tha t lie s behind suicid e bombings , slav e auctions , an d 
extermination camps . And, a s w e discusse d i n th e chapte r o n 
blame and punishment, it is the absence of doubt about our abil-
ity t o divin e a  wrongdoer' s "tru e character " (especiall y a 
wrongdoer wh o wa s brutalize d a s a  child , whic h studie s sho w 
many violent criminals to have been) that lies behind our eager -
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ness to hang, shoot, and lethally inject , a t ever younger ages , in 
the name o f justice. 

One ca n easily grow weary—even fatalistic—contemplatin g 
the seemingly intractable problems of racial justice. Early in this 
now elderly century , W. E. B. Du Boi s prophesied, in his monu -
mental book, The Souls  of  Black Folk,  that "[t]he problem of the 
twentieth century is the problem of the color-line,—the relatio n 
of th e darke r t o th e lighte r race s o f me n i n Asia an d Africa, i n 
America and the islands of the sea/7 Over ninety years later, race 
continues t o b e a n America n obsession , an d racia l discrimina -
tion continue s t o pervade ever y aspec t o f the American experi -
ence. The "proble m o f th e color-line " seems destine d t o plagu e 
another century . 

A hopefu l voice , speakin g fro m a  long-ag o captivity , ha s 
echoed throug h thes e pages , however. A majo r premis e o f thi s 
book ha s bee n tha t ther e ha s bee n significan t progres s i n rac e 
relations sinc e the publication o f Souls  of  Black  Folk —the per -
centage o f American s wh o personall y accep t an d endors e th e 
Black stereotyp e ha s decreased . Mos t American s aspir e t o b e 
fair, democratic , an d nonprejudiced . Nevertheless , a s well -
learned set s o f associations , stereotype s continu e t o b e wel l 
established i n th e memorie s o f al l Americans. Thus, we ar e al l 
prone t o fallin g int o th e discriminatio n habit , especiall y i n 
unguarded moments . Resistin g th e habi t require s intensiv e 
race-consciousness: relentlessl y confrontin g an d interrogatin g 
our response s t o Black s an d othe r stereotype d groups . Race -
consciousness, o f course , is no panacea fo r th e "proble m o f th e 
color-line," bu t i t mus t pla y a  centra l rol e i n ou r determine d 
efforts t o find solutions . 

Racism an d racia l discriminatio n ar e blights o n th e glor y o f 
American democracy . The y withe r hopes , dreams , an d ambi -
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tions o f million s o f Americans . Lef t unchecked , the y pos e th e 
greatest interna l threa t t o this nation' s peace and prosperity. To 
remove them, we must firs t expos e them, not allowin g them t o 
hide behin d th e calculator s an d pocke t protector s o f "rationa l 
discriminators" o r beneat h th e robe s o f judge s an d senators . 
Then we must gain deeper insights into our unconscious, habit -
ual response s t o stereotyped groups , finding way s t o break ba d 
habits an d answe r th e cal l of wha t Abraham Lincol n calle d th e 
"higher angel s of our nature. " 
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levels befor e th e spee d limit s increase d i n 1987. ) Accordin g t o th e 
National Safet y Council , a  nongovernmental , not-for-profi t publi c 
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tions, increasin g th e likelihoo d tha t th e interest s o f Black victims wil l 
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32. A restriction o n the use of race-based statistic s that might prej -
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While this petition was pending, Fuqua filed an original action under 42 
U.S.C. §  1983 in th e federa l distric t cour t fo r th e Souther n Distric t o f 
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1992, th e Elevent h Circui t dismisse d Fuqua' s appea l withou t opinion . 
Fuqua Indus , v. Tomlinson, 98 3 F.2d 236 (11th Cir . 1992). 
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she wa s eithe r punche d o r kicke d i n th e bac k an d knocke d t o th e 
ground b y a  Blac k ma n wh o grabbe d he r purs e an d ran. " Angel a K . 
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Blacks, tha t sh e ha d a n irrationa l fea r o f Blac k men , an d tha t sh e 
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Jandrucko would be guaranteed no t t o come into contac t with Africa n 
Americans. Id. 

10. Id.  a t 10 . 
11. Id.  a t 8 . Ms. Jandrucko testifie d tha t sh e was raised i n a  deepl y 
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tions," 47 S.  Cal.  L.  Rev. 1269, 1 27°/ 1 293"95 ( 1974)« 
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not waiting . 

18. See  Rober t S . Summers, "Pragmati c Instrumentalism i n Twen -
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prohibition o f interracial marriage) ; Buchanan v . Warley, 24 5 U.S. 60 
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the courts . Fo r a  fulle r discussion , se e Jod y D . Armour , "Rac e Ips a 
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fully convey s th e sam e lesson . See  Charle s R . Lawrenc e III , "Th e Id , 
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sum o f its parts." Id.;  see also  Richard Delgado, "Word s Tha t Wound : 
A Tor t Actio n fo r Racia l Insults , Epithets , an d Name-Calling, " 1 7 
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Notes to Chapter 5 

1. Followin g Elizabet h Schneider , a  leading lega l expert , I  use th e 
phrase "women' s self-defens e work " t o denot e "lega l work o n issue s 
of sex-bias in the law of self-defense an d criminal defenses generally. " 
Elizabeth M . Schneider , "Describin g an d Changing : Women' s Self -
Defense Wor k an d the Proble m o f Exper t Testimony o n Battering, " 9 
Women's Rts.  L.  Rep.  195 , 197 a t n. 9 (1986) . As Professo r Schneide r 
goes on to note, "The question of the admissibility of expert testimon y 
on battered woman syndrom e ha s been th e primary lega l issue whic h 
appellate court s hav e addresse d i n th e are a o f women' s self-defens e 
work." Id.  a t 200 . 

2. For example , in the landmark self-defens e cas e of State  v.  Wan-
row, th e trial judge—administering a  pro-prosecution jury instructio n 
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containing a narrow time restriction—directed th e jury to evaluate th e 
reasonableness o f the defendant' s fea r o f the deceden t onl y in ligh t o f 
circumstances occurrin g "a t o r immediatel y befor e th e killing. " 55 9 
P.2d 548, 555 (1977) - The Suprem e Cour t o f th e stat e o f Washingto n 
held tha t th e tria l judge erre d i n limitin g th e tim e fram e i n thi s way , 
stating that "self-defens e i s to be evaluated in light o f all  the facts  an d 
circumstances know n t o th e defendant , includin g thos e know n sub -
stantially before th e killing. " Id.  (emphasi s in original) . 
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finders not to hear about in self-defense case s involving battered women 
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152 (notin g that "[the ] high an d deadly incidence of wife-assault mus t 
be viewe d wit h a n understandin g tha t man y wome n ar e force d t o 
remain with thei r husbands ou t of economic necessity or fear o f retali -
ation. Thes e problem s ar e compounde d b y th e shamefull y fe w 
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peasants h e sa w durin g hi s travel s i n Irelan d i n Darwinia n 
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preclude a n inferenc e fro m th e ac t t o th e actor' s character. " Fletcher , 
supra not e 9 , a t 799 ; "A t mos t provocatio n affect s th e qualit y o f th e 
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26. Davi d L . Bazelon , 'Th e Moralit y o f th e Crimina l Law, " 4 9 S. 
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interest almost always eschew mentioning the racial factor. When I  ask 
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which racism has played and stil l plays a dominant role . Because 
of thi s share d experience , w e als o inevitabl y shar e man y ideas , 
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28. Devine e t al. , supra  not e 23 , at 819 . Two of the remainin g fou r 
situations als o focuse d o n feeling s subject s coul d hav e i n respons e t o 
situations involving Black people. One situation involved feeling upse t 
that a  Blac k coupl e move d i n nex t door . Th e othe r involve d feelin g 
uncomfortable tha t a  job interviewer i s Black. The fina l tw o situation s 
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focused o n stereotypi c thought s subject s migh t hav e i n contac t situa -
tions wit h Blac k people . One though t situatio n involve d seein g thre e 
middle-aged Blac k men o n a  street corne r i n the afternoo n an d think -
ing "Why don' t they ge t a job?" The other thought situatio n involve d 
seeing a  Black woman wit h severa l smal l children an d thinking "Ho w 
typical/' Id. 

29. Id. a t 820 . 
30. Id.  at 822 . 
31. Id.  at 827 . 
32. Devine, supra  not e 16 , at 12-13 . 
33. Id.  a t 14. 
34. In Johnson, Black Innocence and the White Jury, supra not e 10, 

for example , Johnso n argue s tha t th e perceive d fakin g o f nonpreju -
diced responses reveale d in the "bogu s pipeline" experiment i s "com -
plemented b y observations concernin g th e prevalence o f two kinds of 
racism. Dominative  racist s expres s thei r bigote d belief s openl y .  .  . 
while aversive  racist s do not wan t t o associate with Black s but d o no t 
often expres s this feeling." Johnson , supra  not e 10, at 1649. $n e note s 
that socia l scientist s no w believ e tha t "aversiv e manifestation s o f 
racism increasingl y predominat e i n al l part s o f th e country. " Id. 
Taken together , th e dominativ e racist , th e pseudoliberal , an d th e 
aversive racis t mak e u p th e taxonom y o f racist s tha t frame s th e dis -
cussion o f prejudice amon g lega l scholars . And, inasmuc h a s "w e ar e 
all racists, " presumabl y w e al l fi t int o on e o f thes e subcategories . 
Alternatively, sinc e proponent s o f th e propositio n tha t "w e ar e al l 
racists" at least recognize their racism, perhaps another category mus t 
be added to the curren t taxonom y o f racists , such as the "enlightene d 
racist." 

35. Samue l L . Gaertner &  John F . Dovidio, "Th e Aversive For m of 
Racism," i n Prejudice,  Discrimination,  and  Racism  61 , 8 4 (Joh n F . 
Dovidio &  Samuel L . Gaertner eds. , 1986). 

36. Lawrence , supra  not e 7 , at 335. 
37. Johnson, supra  not e 10 , at 1649. 
38. Lawrence, supra  not e 7 , at 335. 
39. Pegg y C . Davis , "La w a s Microaggression, " 9 8 Yale  L.J.  1559, 

1565 (1989 ) (quotin g Gaertne r &  Dovidio, supra  not e 35, at 85-86) . 
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40. Gaertne r &  Dovidio , supra  not e 35 , a t 6y  ("Give n th e hig h 
salience o f rac e an d raciall y symboli c issue s o n questionnaire s 
designed t o measur e racia l prejudice , a s well a s aversive racists ' vigi -
lance and sensitivit y t o these issues , effective questionnair e measure s 
of aversive racism, in our opinion , would be difficult i f not impossibl e 
to develop") . 

41. Gaertne r &  Dovidio , supra  not e 35 , a t yy.  I n fact , Whit e res -
cuers helped Blacks more ofte n tha n Whites (9 4 percent to 81 percent). 
Id. 

42. Id.  I n addition , whe n th e subject s believe d a  bystande r coul d 
intervene, the y als o showe d "lowe r level s o f arousa l wit h Blac k tha n 
with Whit e victims, " as measured b y thei r hear t rat e escalation whe n 
the acciden t occurre d t o the victim. Id.  a t 78. 

43. E.g.,  Davis, supra  not e 39 , at 1562 (describin g the projectio n o f 
forbidden prejudice s a s a  psychologica l defens e mechanism) ; 
Lawrence, supra  not e 7 , at 331-36 (explainin g racism' s relationshi p t o 
Freud's psychoanalytic concept s of the Eg o and the Id) . 

44. See  id.;  Jerome S . Bruner, "Socia l Psychology an d Perception, " 
in Readings in  Social Psychology  (Eleano r E. Maccoby et al. eds., 3d ed. 
1958). 

45. E . Tory Higgin s &  Gillia n King , "Accessibilit y o f Socia l Con -
structs: Information-Processing Consequence s o f Individual an d Con -
textual Variability, " i n Personality,  Cognition,  and  Social  Interaction 
69, 71-72 (Nanc y Canto r &  John F . Kihlstrom eds. , 1981). 

46. Steve n L . Neuberg , "Behaviora l Implication s o f Informatio n 
Presented Outsid e o f Consciou s Awareness : The Effec t o f Sublimina l 
Presentation o f Trai t Informatio n o n Behavio r i n th e Prisoner' s 
Dilemma Game, " in 6  Social Cognition  207 , 208 (1988) . 

47. Id. 
48. E . Tory Higgin s e t al. , "Categor y Accessibilit y an d Impressio n 

Formation," 1 3 /. Experimental  Soc.  Psychol.  141,141-4 5 (1977) . 
49. Id.  a t 145-46 . Som e subject s wer e momentaril y expose d t o 

favorable trai t term s (e.g. , "adventurous") , som e t o unfavorabl e trai t 
terms (e.g. , "reckless") , and some to trait terms tha t were inapplicabl e 
to th e behavio r o f th e protagonis t i n th e passag e th e subject s wer e 
about t o read (e.g. , "obedient " o r "disrespectful") . Id.  a t 145. 
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50. Id.  a t 145 . Specifically , th e paragrap h wa s ambiguou s wit h 
respect t o severa l personalit y traits . Fo r example , th e protagonis t o f 
the paragraph was described as thinking abou t crossing the Atlantic i n 
a sailboat , behavio r tha t coul d b e characterize d favorabl y a s "adven -
turous " or unfavorably a s "reckless/ ' Id. 

51. Id. 
52. Bir t L . Duncan, "Differentia l Socia l Perceptio n an d Attribute s 

of Intergrou p Violence : Testin g th e Lowe r Limit s o f Stereotypin g o f 
Blacks," 34/. Personality  &  Soc. Psychol.  590 , 595-97 (1976) . Duncan 
had ninety-si x Whit e undergraduate s individuall y rat e a  serie s o f 
interactions betwee n tw o "othe r subjects' 7 tha t culminate d i n a n 
ambiguous shovin g event . The two "othe r subjects " (bot h male ) wer e 
actually confederates actin g out a script. The experimental session con-
sisted o f a  videotape o f the tw o actor s discussin g a  hypothetical prob -
lem; however, the subject who observed the tape was led to believe tha t 
the discussio n actuall y wa s takin g plac e i n anothe r room . Id.  a t 592 . 
The subjec t wa s aske d t o evaluat e th e behavio r o f th e "actors " si x 
times at precise intervals, which the experimenter signale d to him dur -
ing the tape. Id. To evaluate the actors' behavior, the subjects had to fi t 
the behavior into one of ten major categorie s on a rating form. The te n 
major categorie s wer e dramatizes,  gives  information,  gives  opinion, 
gives suggestion,  asks  for  information,  asks  for opinion,  asks  for  sug-
gestion, playing  around,  aggressive  believer,  and  violent  behavior.  Id. 
at 594 . Th e subjects ' fina l evaluations—thei r sixt h ratings—wer e 
designed t o coincid e with th e heate d discussio n an d ambiguou s shov e 
near th e en d o f the interactions ; thus , thi s sixt h ratin g wa s the majo r 
dependent measure . Id.  a t 592. 

The majo r independen t variable s wer e th e racia l identitie s o f th e 
actor wh o initiate d th e ambiguou s shov e (th e "protagonist" ) an d th e 
actor wh o receive d th e shov e (th e "victim") . Id.  Th e subject s wer e 
randomly assigne d t o on e o f th e followin g experimenta l condition s 
(tapes): Black protagonist-White victim; White protagonist-Black vic-
tim; Black protagonist-Black victim; White protagonist-White victim . 
Id. a t 592-94 . Th e result s o f thi s experimen t ar e disturbin g an d 
unequivocal. Whe n th e protagonis t wa s Blac k an d th e victi m White , 
y^ percen t o f the subject s characterize d th e ambiguous shov e as "vio -
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lent behavior/ ' wherea s when th e protagonis t was White and the vic-
tim Black , onl y 1 7 percent s o characterized it . O n th e othe r hand , 4 2 
percent o f th e subject s perceive d th e shov e a s "playin g around " o r 
"dramatizing" when th e protagonis t wa s White an d the victim Black , 
compared wit h onl y 6  percent i n th e Blac k protagonist-White victi m 
conditions. Id.  a t 595 . Th e discrepanc y betwee n Whit e protagonist -
White victi m conditio n an d Blac k protagonist-Black victi m conditio n 
is als o drastic : 6 9 percen t o f th e subject s perceive d th e within-grou p 
(Black-Black) conditio n a s violen t compare d wit h 1 3 percen t i n th e 
White-White conditions . Id.  Thus , th e subject s i n thi s experimen t 
were muc h mor e likel y t o characteriz e a n ac t a s violent whe n i t wa s 
performed b y a  Blac k tha n whe n th e sam e ac t wa s committe d b y a 
White. Id. 

53. Id. 
54. H . Andrew Sage r &  Janet War d Schofield , "Racia l an d Behav -

ioral Cues in Black and White Children' s Perception s o f Ambiguousl y 
Aggressive Acts, " 3 9 / . Personality  &  Soc.  Psychol.  590 , 594-9 7 
(1980). 

55. "Th e accessibilit y o f a  construc t wil l increas e whe n th e esti -
mate of the likelihood of occurrence of a construct instance increases." 
Higgins &  King, supra not e 46, at y$.  Fo r example, in Harold Kelley' s 
study of labeling effects o n impression formation , students ' ratings of 
a ne w instructo r wer e mor e favorabl e whe n th e experimente r 
described the instructor a s a "warm" person to the students before th e 
instructor's arriva l than when the experimenter described the instruc-
tor a s a  "cold " person . Harol d H . Kelley , "Th e Warm-Col d Variabl e 
in Firs t Impression s o f Persons, " 1 8 / . Personality  &  Soc.  Psychol. 
431, 43 5 (1950) . Accordin g t o Kelley , th e experimenter' s poo r 
description prepare d th e student s t o expec t instance s o f th e categor y 
designated b y th e labe l a s wel l a s instance s o f othe r categorie s 
assumed t o b e closel y relate d t o thi s categor y (e.g. , "friendly " an d 
"helpful"). Id.  a t 435-36 . 

56. Thi s i s als o anothe r possibl e interpretatio n o f th e result s o f 
Kelly's study—tha t th e mere exposur e t o the labe l "warm " ma y hav e 
activated th e trai t categor y designate d b y th e label . Higgin s &  King , 
supra not e 46 , a t 73-74 . This passiv e primin g effec t woul d hav e con -
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stituted wha t I  shal l refe r t o late r i n th e articl e a s a n "automati c 
process/' Furthermore , becaus e bot h processes—th e controlle d an d 
the automatic—coul d hav e simultaneousl y operate d o n th e sam e 
underlying categor y ("warm " o r "war m disposition") , th e tw o 
processes were probably mutually facilitative , suc h that both serve d t o 
make th e underlyin g categor y mor e accessible . Wha t happens , how -
ever, when th e two processes are mutually antagonistic , i.e. , when th e 
controlled processe s activat e on e categor y o r knowledg e structur e 
while th e automati c processe s activat e a  ver y differen t categor y o r 
knowledge structure ? Whic h proces s determine s whic h knowledg e 
structure th e perceive r wil l us e t o judg e anothe r person ? I  addres s 
these critica l questions below . 

5j. Davi d L. Ronis et al., "Attitudes, Decisions, and Habits as Deter-
minants o f Repeate d Behavior, " i n Attitude  Structure  and  Function 
213, 218 (Anthony R . Pratkanis e t al . eds., 1989). 

58. Id. 
59.1 William James , Principles of  Psychology  11 2 (1890 ) (quotin g 

William B . Carpenter , Principles  of  Mental  Physiology  339-34 5 
[1874]). 

60. Id. a t 112-14. Thus, like the need to think in terms o f simplify -
ing categories, the mind's need to form habit s arises from th e fac t tha t 
it is a limited capacit y processor . 

61. Walte r Schneide r &  Richar d M . Shiffrin , "Controlle d an d 
Automatic Huma n Informatio n Processing : I . Detection , Search , an d 
Attention," 8 4 Psychol. Rev.  1 , 2-3 (1977) . 

62. Ronis et al. , supra not e 58, at 219. 
63. Devine, supra  not e 16 , at 6 . 
64. Id. 
65. Roni s e t al. , supra not e 58, at 220-22 . 
66. Id. 
6y. The content o f a stereotype may be based partly on the unequa l 

distribution o f member s o f differen t group s i n differen t socia l roles . 
Researchers have found tha t observing members of different group s in 
different role s ca n influenc e th e actua l conten t o f stereotypes . See 
Alice H . Eagl y &  Valerie J . Steffen , "Gende r Stereotype s Ste m fro m 
the Distribution o f Women an d Me n int o Socia l Roles," 46 /. Person-
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ality &  Soc. Psychol.  735 , 751-52 (1984) . A prominent socia l psychol -
ogist who spent a year as a high school exchange student in the Repub -
lic o f Sout h Afric a describe d ho w a n observe r i n tha t countr y coul d 
learn negativ e Blac k stereotypes fro m th e socia l environment : 

Groups o f supervise d Blac k prisoner s wer e ofte n see n i n loca l 
parks an d o n municipa l propert y performin g gardenin g an d 
maintenance tasks . Whit e prisoners , o n th e othe r hand , wer e 
not require d t o perfor m thes e task s i n public . Wha t migh t b e 
the implicatio n o f seein g onl y Blac k prisoner s fil l thes e roles ? 
First, one might conclud e that Black s are more likely to engag e 
in crimina l behavio r tha n Whites . Wherea s relativel y fe w 
White prisoner s wer e eve r see n i n public , Blac k convict s wer e 
regularly o n displa y i n th e community . Second , on e migh t 
conclude tha t Black s are particularly adep t a t tasks such as gar -
dening an d maintenance , give n tha t the y ar e see n performin g 
these tasks every day . Thus, the White Sout h Africans ' stereo -
type tha t Black s ar e criminall y pron e an d capabl e primaril y o f 
certain type s o f labo r ma y aris e fro m seein g the m o n a  dail y 
basis in thes e roles . 

David Hamilto n e t al. , "Socia l Cognitio n an d th e Stud y o f Stereo -
typing/' i n Social  Cognition:  Impact  on  Social  Psychology  291 , 310 
(Patricia G . Devine e t al . eds., 1994). 

68. Stron g evidenc e o f systemati c an d widespread manipulatio n o f 
stereotypes in news reporting and other aspect s of the mass media ha s 
been wel l documented b y FAI R (Fairnes s &  Accuracy I n Reponing) , a 
national medi a watc h group , i n "  Focus o n Racis m i n th e Media/ ' 5 
EXTRAl, July/Aug . 1992 . 

69. Devine, supra  not e 16 , at 6 . 
70. Ronis e t al. , supra not e 58, at 232 . 
71. Devine , supra  not e 16 , at 6 . 
72. Id. a t 16. 
73. Id. at 9-10 . To prevent subject s fro m havin g conscious access to 

the labels , o r "primes, " Devin e presente d th e prime s t o th e subjects ' 
parafoveal visua l field (i.e. , outside the fovea , th e area of the most dis -
tinct visio n o n th e retina) . A separat e tes t wit h differen t subject s ha d 
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determined that under these conditions subjects could not recall or rec-
ognize the primes . Id.  a t 8-10 . 

74. One se t of primes included th e followin g twelv e words: nigger , 
poor, afro, jazz, slavery, musical, Harlem, busing, minority, oppressed , 
athletic, and prejudice. The other se t of primes included the following : 
Negroes, lazy , Blacks , blues, rhythm , Africa , stereotype , ghetto , wel -
fare, basketball , unemployed , an d plantation. Id.  a t 10. 

y$. Id.  a t 11-12 . 

y6. Researc h show s tha t th e accessibilit y o f a  construc t wil l als o 
increase i f th e accessibilit y o f a  closel y relate d categor y i s increased . 
For example , studie s i n cognitiv e literatur e hav e show n tha t subject s 
recognize o r process a  word faste r whe n th e word (e.g. , butter) i s pre-
ceded by a n associate d wor d (bread ) tha n a n unassociate d wor d (e.g. , 
nurse). See generally Davi d E. Meyer et al., "Loci of Contextual Effect s 
on Visua l Wor d Recognition, " i n Attention  and  Performance  9 8 
(Patrick M . A . Rabbi t &  Stanisla v Dorni c eds. , 1975) . Researc h o n 
social cognition ha s found th e sam e priming effect s fo r closel y associ -
ated social constructs. For example, a 1955 study found tha t activatin g 
one socia l construc t (readin g abou t th e lif e o f Pop e Piu s XII)  wil l 
increase th e accessibilit y o f closel y relate d socia l construct s (th e prin -
ciples o f the Catholi c Church) . Higgins &  King, supra  not e 46 , a t 82 -
83. There is also evidence that constructs with a similar evaluative ton e 
are closel y related , s o tha t activatin g a  socia l construc t (e.g. , ugly ) 
should also increase the accessibility of evaluatively simila r socia l con-
structs (e.g. , evil , gangster , mugging) . See  Delo s D . Wickens, "Char -
acteristics o f Word Encoding, " i n Coding  Processes  in  Human  Mem-
ory 19 1 (Arthur W . Melton &  Edwin Marti n eds. , 1972). 

yy. Althoug h th e dissociatio n mode l focuse s o n individual-leve l 
conflict between more egalitarian and less prejudiced beliefs on the one 
hand, an d persisten t prejudice-lik e response s o n th e other , I  a m no t 
suggesting tha t high-prejudice d peopl e n o longe r exist . Jennife r L . 
Hochschild an d Monic a Herk , fo r example , hav e pointe d ou t tha t a 
small grou p o f "hard-core " racist s stil l exist s i n America . Jennife r L . 
Hochschild &  Monica Herk , "'Yes , bu t. .  .': Principles an d Caveat s i n 
American Racia l Attitudes, " i n NOMOS  XXXII:  Majorities  and 
Minorities 308 , 31 1 (Joh n W . Chapma n &  Ala n Wertheime r eds. , 
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1990). A s recentl y a s 1978 , a s man y a s 1 5 percen t o f Whit e adult s 
believed tha t "Black s ar e inferio r t o Whit e people/ ' Id.  (Moreover , 
with th e publicit y surroundin g recentl y release d book s lik e The  Bell 
Curve, whic h i s essentially an apology fo r th e subordination o f Blacks 
in thi s country , th e numbe r o f peopl e wh o endors e derogator y Blac k 
stereotypes ma y b e o n th e rise. ) Reducin g th e bia s o f "hard-core " 
racists—people whos e persona l belief s overla p derogator y Blac k 
stereotypes—poses specia l challenge s fo r lawyer s an d judge s con -
cerned abou t reducin g courtroo m bias . Perhap s Rokeach' s self-con -
frontation technique , see  infra  not e 88 , coul d b e employe d i n som e 
extreme cases . However, i n ligh t o f socia l science dat a indicatin g tha t 
prejudice ha s bee n declinin g steadil y ove r th e pas t fort y years , I  a m 
proceeding o n th e assumptio n tha t man y (i f no t most ) present-da y 
jurors hold nonprejudiced persona l beliefs tha t may be activated in th e 
service of less-biased socia l judgments. Insofar a s this assumption doe s 
not hol d i n a  give n case , othe r technique s (e.g. , Rokeach' s self-con -
frontation technique ) ma y be called for . 

y8. For example, by using a semantic priming task in which the pre-
sentation o f a word unconsciously influences subsequen t processing of 
related words. James H. Neely has demonstrated tha t when automati c 
processing produce d a  response tha t conflict s wit h consciou s expecta -
tion (induce d throug h experimente r instructions , subject s inhibi t th e 
automatic respons e an d intentionall y replac e i t wit h on e consisten t 
with thei r consciou s expectation . James H. Neely , "Semanti c Primin g 
and Retrieval from Lexica l Memory: Roles of Inhibitionless Spreadin g 
Activation and Limited-Capacity Attention," 106 /. Experimental  Psy-
chol 226 , 251-53 (1977) . 

79. The salience of the subjects' gender was manipulated by varyin g 
the sexual composition of the different experimenta l groups. For exam-
ple, i n on e serie s o f experiments , a  femal e experimente r conducte d 
twenty group s o f subject s eac h compose d o f tw o o r thre e female s an d 
one male, and a male experimenter conducted twenty groups of subject s 
each composed o f two or three males and one female . Higgins &  King, 
supra not e 46 , at 86.  The researcher s reasone d tha t "gende r shoul d b e 
more salient for a  group member whose gender is in the minority tha n 
for a  group member whose gender is in the majority." Id.  at 85. 
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80. Id.  a t 87-88 . In Stud y 1 , the subject s (14 6 colleg e students ) i n 
half o f th e group s rea d a  paragrap h supposedl y describin g a  femal e 
undergraduate a t Princeton (Barbara ) an d subject s i n the othe r hal f o f 
the group s rea d th e sam e paragrap h ambiguousl y describin g a  mal e 
undergraduate (Bob) . Id.  a t 86-87 . The paragrap h wa s constructe d t o 
unambiguously exemplif y th e following eigh t traits : two evaluativel y 
positive, stereotypically male traits (active , ambitious), and two evalu -
atively negative , stereotypicall y mal e trait s (aggressive , selfish) ; tw o 
evaluatively positive , stereotypicall y femal e trait s (polite , sensitive) , 
and tw o evaluativel y negative , stereotypicall y femal e trait s (emo -
tional, dependent) . Id.  a t 86.  After readin g the paragraph, th e subject s 
were given a twenty-minute fille r task to take their minds off the para-
graph they had just read . They were then aske d to reproduce the para -
graph abou t Bob (Barbara) a s best they could , word for word. Id.  at 87. 

When th e perso n describe d i n th e paragrap h wa s ostensibl y mal e 
(Bob), the subjects recalle d less stereotypically mal e and more stereo -
typically femal e informatio n abou t him when thei r gende r was in th e 
minority (i.e. , hig h gende r salience ) tha n whe n thei r gende r wa s i n 
the majorit y (i.e. , low gende r salience) . Id.  Moreover , whe n th e per -
son describe d i n th e paragrap h wa s ostensibl y femal e (Barbara) , th e 
subjects recalle d les s stereotypicall y femal e informatio n abou t he r 
when thei r gender was in the minority than when i t was in the major -
ity. Id.  Simila r result s wer e foun d i n a  different stud y i n whic h sub -
jects (fifty-eigh t colleg e students ) wer e agai n pu t int o group s con -
taining a  solitar y mal e o r femal e an d simpl y aske d t o "tel l u s abou t 
yourself" i n writing . Id.  a t 103 . "[M]ale s i n th e minorit y describe d 
themselves a s mor e stereotypicall y femal e an d les s stereotypicall y 
male tha n male s i n th e majority , wherea s female s i n th e minorit y 
described themselves a s more stereotypically male and less stereotyp -
ically female than female s in the majority/' Id.  at 104. Thus, when th e 
college students ' gende r was relatively salient , the y were mor e likel y 
to describe themselves i n terms o f nontraditional o r modern view s of 
male an d femal e attributes . Id.  Otherwise , thei r spontaneou s self -
descriptions (a s well as their description s o f others) ten d to reflect th e 
prevailing sexua l stereotypes . Id. 

81. Id.  a t 85-86 . 
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82. Id.  a t 87-88 , 104-05 ; cf.  supra  note s 32-3 3 an d accompanyin g 
text (suggestin g simila r psychologica l processe s involve d i n respon -
dents' expression s o f nonprejudice d thought s abou t Black s i n a n 
anonymous thought-listin g task) . 

83. See  Marg o J . Monteith , "Self-Regulatio n o f Prejudice d 
Responses/' 65  ].  Personality  &  Soc.  Psychol.  469 , 478-8 4 (1993 ) 
(describing a n experimen t i n which low-prejudic e subject s effectivel y 
inhibited prejudice d response s t o joke s abou t gay s whe n experi -
menters alerte d the m t o discrepancie s betwee n thei r nonprejudice d 
personal standard s an d their discriminator y tendencies) . 

84. Id. at 234-35, 25 2 ' 257 (quotin g Clarence Darrow's closing argu-
ment). 

85. Recal l Harold Kelley' s stud y o f labeling effect s o n impressio n 
formation discusse d supra  a t note 56.  In that study , students ' rating s 
of a  ne w instructo r wer e mor e favorabl e whe n th e experimente r 
described th e instructo r a s a  "warm " perso n t o th e student s befor e 
the instructor' s arriva l tha n whe n th e experimente r describe d th e 
instructor a s a  "cold " person . Kelley' s interpretation s o f thes e 
results wa s tha t th e experimenter' s poo r descriptio n gav e th e stu -
dents a  consciou s expectatio n fo r instance s o f th e categor y desig -
nated b y th e labe l (e.g. , "warm" ) a s well a s othe r categorie s suc h a s 
"friendly" an d "helpful " assume d t o b e closel y relate d t o tha t cate -
gory. Tha t is , th e students ' rating s wer e drive n b y controlle d 
processes. Kelley , supra  not e 56,  a t 433-35 . Higgin s an d Kin g sug -
gest tha t anothe r possibilit y i s tha t exposur e t o a  particula r labe l 
automatically activate d th e categor y designate d b y th e labe l a s wel l 
as othe r categorie s assume d t o b e closel y relate d t o tha t category . 
From thi s perspective , th e students ' rating s wer e drive n b y auto -
matic processes. Higgins &  King, supra  not e 46, at 73-74. In the end , 
Higgins an d Kin g sugges t tha t th e students ' rating s wer e probabl y 
influenced b y bot h controlle d an d automati c processes ; i n thei r 
words, Kelley' s "finding s ar e likel y t o hav e bee n multipl y deter -
mined." Id.  a t 74 . See  also  Joh n A . Barg h e t al. , "Th e Additiv e 
Nature o f Chroni c an d Temporar y Source s o f Construc t Accessibil -
ity," 5 0 / . Personality  &  Soc.  Psychol.  869 , 87 0 (1986 ) (discussin g 
how different accessibilit y influences operatin g within th e same per -
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son a t th e sam e tim e "ma y b e mutuall y facilitative,  suc h tha t bot h 
serve t o make a  single construc t mor e accessible") . 

86. Darro w wa s employin g a  strategy fo r changin g highl y preju -
diced attitude s simila r t o what fift y year s late r cam e t o be known a s 
the Rokeach' s confrontatio n technique . See  Milto n Rokeach , The 
Nature of  Human  Values  286-30 6 (1973) . Rokeach' s strateg y wa s 
inspired b y Gunne r Myrdal' s characterizatio n o f th e America n 
Dilemma. 1  Gunne r Myrdal , An  American  Dilemma:  The  Negro 
Problem and  Modern  Democracy  89 , 1139-4 1 (1944) . According t o 
Myrdal, man y Whit e Americans , wh o ar e committe d t o th e genera l 
egalitarian tenet s o f the "America n Creed, " bu t who simultaneousl y 
have specifi c prejudiced tendencies , experience a n intimal mora l con -
flict. Rokeac h reasone d tha t self-dissatisfactio n arise s whe n peopl e 
are encourage d t o recogniz e th e discrepanc y betwee n thei r egalitar -
ian self-conception an d their prejudiced responses . This self-dissatis -
faction shoul d the n motivat e individual s t o chang e th e prejudice d 
aspects o f thei r response s t o b e mor e i n lin e wit h thei r egalitaria n 
self-image. 

87. Georg e P . Fletcher , A  Crime  of  Self-Defense:  Bernhard  Goetz 
and Law  on  Trial  206 (1988) . One such trial tactic involved re-creatin g 
the shootin g o f th e teenagers , fo r whic h th e defens e calle d i n fou r 
"props" to act as the fou r Blac k victims: 

The nominal purpose o f the demonstration wa s to show the way 
in whic h eac h bulle t entere d th e bod y o f eac h victim . Th e 
defense's rea l purpose, however, was to re-create for the jury, a s 
dramatically a s possible, the scene that Goetz encountered whe n 
four youn g Blac k passenger s bega n t o surroun d him . Fo r tha t 
reason [Goetz' s attorney ] aske d th e Guardia n Angel s t o sen d 
him fou r youn g Black men t o act as the props in the demonstra -
tion. I n cam e th e fou r youn g Blac k Guardia n Angels , fi t an d 
muscular, dresse d i n T-shirts , t o pla y th e part s o f th e fou r vic -
tims in a  courtroom minidrama . 

Id. at 207. Although the witness whom these Black men surrounde d 
was no t authorize d t o testif y abou t th e typica l person' s fea r o f bein g 
accosted by fou r suc h individuals , th e defens e "designe d th e dramati c 
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scene s o tha t th e implici t messag e o f menac e an d fea r woul d b e s o 
strong tha t testimon y woul d no t be needed/' Id.  a t 130 . 

88. Id. a t 206 . As Fletcher insightfully notes : 

These verbal attack s signale d a  perception o f the fou r youth s a s 
representing somethin g mor e than fou r individual s committin g 
an act of aggression against a defendant. Tha t "something more" 
requires extrapolatio n fro m thei r characteristic s t o th e clas s o f 
individuals fo r whic h the y stand . There i s no doub t tha t on e o f 
the characteristic s tha t figure s i n thi s implici t extrapolatio n i s 
their blackness . 

Id. 
89. "[A]n y word , metaphor , argument , comment , action , gesture , 

or intonation" tha t resonates with derogatory racia l stereotype consti -
tutes racia l imagery . Sher i L . Johnson , "Racia l Imager y i n Crimina l 
Cases," 6y  Jul.  L.  Rev. 1739, 1799 (1993) -

90. T o thi s point , I  hav e focuse d o n th e descriptiv e conten t o f 
stereotypes. Recen t researc h ha s als o begu n t o investigat e th e auto-
matic affective  processin g effects associate d with racia l category prim -
ing. Negativ e attitude s an d emotiona l response s t o Blacks—hatred , 
loathing, disgust , fear , etc.—hav e historicall y accompanie d th e nega -
tive personality trait s associate d with Blacks . Thus, priming th e racia l 
category probabl y als o prime s negativ e response s tha t ar e associate d 
with the category. This proposition is consistent with Gordon Airport' s 
observation tha t a  category suc h a s a racial group categor y "saturate s 
all that it contains with the same ideational and emotional flavor." All-
port, supra  not e 19 , at 21. 

91. Fletcher,  supra  not e 89 , at 208. 
92. Patricia J. Williams, The Alchemy of  Race and  Rights  yy  (1991) . 
93. Smith v . State , 516 N.E.2d 1055,1064 (Ind . 1987), cert,  denied, 

488 U.S. 934 (1988) . 
94. People v. Lurry, 395 N.E.2d 1234,1237 (111 . App. Ct. 1979) . 
95. State v. Noel, 693 S.W.2d 317, 318 (Mo. Ct. App. 1985). 
96. Commonwealth v . Graziano, 331 N.E.2d 808 , 812 (Mass . 1975) 

(in a  cas e involvin g recen t immigrants , prosecutor' s referenc e t o A l 
Capone and "th e godfather") . 
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97. Soap v. Carter, 63 2 F.2d 872, 878 (10th Cir . 1980) (Seymour , J. , 
dissenting), cert,  denied,  451 U.S. 939 (1981) (i n case involving Amer -
ican Indians, prosecutor's statement that "whe n you see an Indian tha t 
drinks liquor , you se e a man tha t can' t handle it " an d tha t "the y can' t 
manage it") . 

98. See  Johnson , supra  not e 91 , at 1753-56 . 
99. Id. a t 1760-62 . 
100. See  Lawrence , supra  not e 7 , a t 35 5 (arguin g tha t th e preva -

lence of unconscious discrimination thwart s intent analysis). Lawrence 
argues fo r a  "cultura l meanin g test, " by which governmenta l conduc t 
would b e evaluated "t o se e if i t conveys a  symbolic message t o whic h 
the cultur e attache s racia l significance. " Id.  a t 356 . See  also  Elizabet h 
L. Earle, "Banishin g th e Thirteenth Juror : An Approach t o the Identi -
fication o f Prosecutoria l Racism, " 9 2 Colum.  L.  Rev.  1212 , 1239-4 0 
(1992) (arguin g tha t adapte d t o prosecutoria l forensics , Lawrence' s 
cultural meanin g tes t ca n become a  reasonable perso n standard—i.e. , 
whether a  reasonabl e perso n woul d constru e th e referenc e t o hav e a 
racial tenor—an d tha t indirec t reference s t o rac e shoul d b e gauge d 
according to this standard) . 

101. Johnson , supra  not e 91 , a t 1799-1800 . Employin g th e ter m 
"racial imagery " t o refe r t o an y racia l reference , whethe r blatan t o r 
subtle, Johnson propose s the followin g tes t fo r racia l imagery : 

"Racial imagery " i s an y word , metaphor , argument , comment , 
action, gesture , o r intonatio n tha t suggests , eithe r explicitl y o r 
through commonl y understoo d allusion , tha t 

(1) a person's race or ethnicity affect s hi s or her standin g as a 
full, capable , and decen t human being ; o r 

(2) a  person's rac e o r ethnicit y i n an y wa y affect s th e credi -
bility o f that person' s assertions ; o r 

(3) a  person's rac e o r ethnicit y i n an y wa y affect s th e likeli -
hood tha t h e o r sh e would choos e a  particular cours e o f conduc t 
whether crimina l o r noncriminal ; o r 

(4) a person's race or ethnicity in any way affects th e appropri -
ate sanctions for a  crime committed by or against him or her; or 

(5) a  person' s rac e o r ethnicit y set s hi m o r he r apar t fro m 
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members o f the jury, o r makes hi m o r her allie d with member s 
of th e jury or , mor e generally , tha t a  person's rac e o r ethnicit y 
allies him o r he r wit h othe r person s o f th e sam e rac e o r ethni c 
group o r separate s hi m o r he r fro m person s o f anothe r rac e o r 
ethnic group . 

Racial imager y wil l b e conclusivel y presume d fro m th e 
unnecessary us e of a  racially descriptive word . 

Where a metaphor o r simile uses the words "white/ ' "black, " 
"brown," "yellow, " or "red" ; where any companions to animal s 
of any kind are made; or where characters , real or fictional , wh o 
are strongly identifie d wit h a  racial or ethnic group ar e referre d 
to, racia l imager y wil l b e presumed , subjec t onl y t o rebutta l 
through proo f tha t th e ter m i n questio n coul d no t hav e racia l 
connotations wit h respec t t o an y witness , defendant , attorney , 
or judge involved i n the case . 

That a  speaker disclaim s racia l intent , eithe r contemporane -
ously o r at a  later date , shall have no bearing upon th e determi -
nation o f whether hi s or her remark s o r actions constitut e a  use 
of racia l imagery . 

Id. 
102. A  grou p referenc e shoul d b e chargeabl e t o a n attorne y i f h e 

knows or reasonably shoul d know that a  witness will make such a  ref-
erence an d doe s no t tak e reasonabl e step s (e.g. , remonstratio n o f th e 
witness) t o preven t th e reference . Unde r th e curren t cod e o f profes -
sional conduct , a n attorne y i s obligate d no t t o offe r fals e evidence , 
including putting a witness on the stand when she anticipates false tes-
timony. Model  Rules  of  Professional  Conduct,  Rul e 3.3(a)(4 ) (1994) . 
Our growin g understanding o f socia l cognition suggest s tha t inappro -
priate and unchecked references t o stereotyped groups (includin g thei r 
symbolic equivalent ) subver t justic e an d accurat e trut h seekin g a s 
much a s perjury . I n fact , cover t grou p reference s ma y subver t trut h 
seeking eve n more than perjur y t o the exten t tha t jurors discoun t th e 
testimony o f defendants , base d o n thei r commonsens e understandin g 
that suc h witnesses have substantia l incentives to lie. But coven grou p 
references ca n distor t jurors ' socia l judgment s unconsciously , thu s 
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depriving them of the opportunity to weigh and discount the referenc e 
in the way they coul d the testimony o f defendants . 

103. An example of a proper reference to race would be one in which 
race is part o f a  description give n fo r th e purpose o f identification . 

104. I n arguin g tha t color-blin d lega l proceeding s ma y impai r th e 
capacity o f lega l decisio n maker s t o inhibi t habitua l prejudice—lik e 
responses an d activat e newe r nonprejudice d ones , I  decidedly a m no t 
suggesting tha t lega l proceedings shoul d b e open t o an y an d al l racia l 
references, howeve r invidious . To the contrary , i n the firs t fou r chap -
ters o f this book, I  argued unequivocall y agains t th e use o f race-base d 
claims of reasonableness i n self-defense claims , even though rac e ma y 
be formall y relevan t t o suc h claims . On a  strictly forma l level , there -
fore, i t may seem that I  am taking a paradoxical position on the appro -
priateness of racial references i n legal proceedings: legal decision mak -
ers should and should not consider race in resolving legal disputes. The 
paradox dissolves, however, a s soon as we scratch beneath th e superfi -
cial layer o f formalism an d consider the distinction between racia l ref-
erences tha t subver t th e rationalit y o f th e fact-findin g proces s an d 
racial references tha t enhanc e tha t rationality . 

105. Andrew Hacker , Two  Nations  3 2 (1992) . 
106. Stanton b y Brook s v. Astra Pharmaceutica l Products , Inc. , 71 8 

F.2d 553 (3d Cir. 1983). I am indebted to Professor Fran k McClellan fo r 
bringing this case to my attention . Professor McClella n was co-counse l 
on this case. Both he and his partner are Black, and they frequentl y tr y 
cases before predominantl y Whit e juries on behalf o f Black plaintiffs . 

107. Id. a t 578-79 (quotin g fro m th e tria l transcript) . 
108. Id. (citing Draper v. Airco, Inc., 580 F.2d 91 , 95 [3d Cir. 1978]). 

Notwithstanding thi s court' s effort s t o compe l Professo r McClella n 
and his partner to adopt a color-blind approach to trying cases for Black 
clients, Professo r McClella n report s tha t h e an d hi s partne r stil l fre -
quently challeng e jurors t o be unbiased i n judging th e claim s o f thei r 
Black clients. 

109. See,  e.g.,  Dougla s L . Colbert , "Challengin g th e Challenge : 
Thirteenth Amendment a s a Prohibition agains t the Racial Use of Pre-
emptory Challenges, " y6  Cornell  L.  Rev. 1,110-11 5 (1990) (discussin g 
empirical findings tha t all-Whit e juries ar e not alway s impartial) . 
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n o . See,  e.g.,  Danie l Coleman , "Stud y Find s Juror s Ofte n Hea r 
Evidence with a  Closed Mind/ ' N.Y.  Times,  Nov . 29,1994, a t Ci . Fur -
thermore, bein g human , judge s ar e n o les s subjec t t o unconscious , 
prejudice-like response s than jurors. Thus, judges might also benefit i f 
rationality-enhancing comment s ar e made a t opening statements . 
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