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PREFACE 

The ide a fo r thi s boo k bega n t o develo p i n th e fal l o f 198 8 
when I  visited th e Universit y o f Toronto Facult y o f Law . Like 
most Americans , I  kne w ver y littl e abou t Canadia n la w an d 
society. I  did no t expec t Canada' s lega l regim e t o diffe r muc h 
from ours , and I  did expect it s lega l syste m t o reflec t a  respec t 
for ou r tw o hundre d year s o f constitutiona l jurisprudence . 
What I  learned abou t Canadia n constitutiona l la w was tha t it s 
protection o f individua l right s differe d markedl y fro m th e 
American model . Fo r example , whil e th e Unite d State s wa s 
involved i n a  bitte r figh t ove r affirmativ e action , Canada' s 
Charter o f Right s protecte d it . Whereas th e United State s wa s 
considering whethe r t o adop t an y federa l famil y leav e polic y 
at al l (and , o f course , onl y unpai d leave) , th e governmen t o f 
Ontario wa s expandin g it s alread y generou s famil y leav e leg -
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islation t o encompass the possibility o f nearly on e year o f paid 
leave. 

The possibilit y o f a  differen t balanc e amon g th e state , th e 
employer, and the family became even more apparent when I was 
asked to give the keynote address at a disability rights conferenc e 
sponsored by Griffiths Universit y in Brisbane, Australia, in 1996. 
Visiting Australia gav e m e a n opportunit y t o lear n mor e abou t 
how othe r commo n la w countries ha d develope d law s regardin g 
disability discrimination . M y researc h o n th e law s o f Australia , 
Canada, an d th e recentl y passe d la w o f Grea t Britai n reveale d 
great divergenc e amon g thes e countries . Althoug h th e Unite d 
States wa s th e firs t o f thes e countrie s t o pas s a  comprehensiv e 
statute to protect agains t disability discrimination , as interprete d 
by th e court s it s curren t protection s ar e ofte n th e narrowes t o f 
these countries . 

I als o hear d a  differen t styl e o f rhetori c i n Australia , com -
pared with th e Unite d States , in regar d t o the state' s obligatio n 
to persons with disabilities . Whereas the United States ' rhetori c 
is ofte n base d o n th e presumption s o f a  laissez-faire economy , 
Australia's rhetori c usually presumes that the state should have 
an active role in the lives of al l its citizens . 

This opportunit y t o stud y th e lega l system s o f Canad a an d 
Australia gave me a new perspective on the presumptions o f the 
American lega l system . I t has become commonplac e i n Ameri -
can law schools to presume tha t "la w and economics" will dom -
inate legal decisions with thei r consideratio n o f utility an d effi -
ciency. Increasingly, we have not asked our student s t o conside r 
the human values that underlie ou r choice s within the law. This 
presumption als o extends to the political arena, in which politi -
cians compet e ove r ho w muc h the y ca n cu t back on ai d to poo r 
mothers, without considering the impact on our next generatio n 
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of children. The debate about socia l welfare i n Canad a and Aus-
tralia seem s mor e embedde d i n th e huma n value s o f lov e an d 
compassion towar d ou r presen t an d next generation . 

The subtitl e o f thi s book— The Worker,  the  Family,  and  the 
State—reflects th e tripartit e divisio n tha t we usually se e in th e 
United State s whe n w e discus s th e worke r an d th e family . 
Although ou r usua l presumptio n i s tha t thes e categorie s ar e 
three separat e units , it is time tha t we began t o see that parent -
ing is  work an d tha t th e stat e should  pla y a  crucial rol e i n eas -
ing th e famil y responsibilitie s o f parents , regardles s o f ho w 
much mone y the y ear n outsid e thei r home . Othe r countrie s 
have a more integrated notion o f the worker, the family, and th e 
state, but without movin g toward a  socialist economic system . 

These comparativ e observation s le d m e t o conclude , reluc -
tantly, tha t th e Unite d State s ha s move d towar d wha t i n thi s 
book I term hyper  capitalism—a capitalis m tha t is overly enam -
ored wit h laissez-fair e economic s an d insufficientl y concerne d 
with ou r healt h an d well-being . Fortunately , th e tid e ma y b e 
turning. Even financie r Georg e Soro s recentl y criticize d Amer -
ica's devotio n t o hypercapitalism . Accordingly , I  hope tha t thi s 
book arrives a t a good moment i n our nationa l debate about th e 
relationship between the citizen and the state and that I  can help 
put bac k th e need s o f peopl e int o th e American mode l o f capi -
talism. 
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THE TATTERE D SAFET Y NE T 

Isabelle Dumont,  a  legal  immigrant  to  the  United  States 
from Haiti,  works  for  the  Bayer  family.  In  return  for  taking 
care of  their  children  while  they  are  at  work  each  day  (from 
at least  8  A.M. until  6  P.M.),  she is  paid $250  per  week.  When 
the family  goes  on  vacation,  she  has  her  own  (unpaid)  vaca-
tion. Because  she  is  not  a  U.S.  citizen,  Isabelle  is  not  eligible 
for Medicaid,  and  she  cannot  afford  private  health  insurance 
on her  modest  wages.  Isabelle  brings  her  own  daughter,  Med-
ina, to  work with  her  each  day  and  finds  it  exhausting  to  jug-
gle the  child  care  responsibilities  of  another  family's  children 
along with  those  of  her  own.  Isabelle  is  worried  about  retir-
ing someday  because  the  Bayers  do  not  contribute  to  Social 
Security on  her  behalf  When  she  asks  about  this,  Mrs.  Bayer 
tells her  it  is  in  her  best  interest  that  they  do  not,  because  if 

1 
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they did,  Isabelle would  also  be  responsible for  Social  Security 
taxes. 

When Isabelle  heard  that  the  federal  minimum  wage  was 
being raised,  she asked  Mr.  Bayer  if  she  was  entitled  to  a  pay 
increase. Mr.  Bayer smiled  and  said,  "You're not  covered  by  fed-
eral wage  and  hour  laws  because  you  are  a  domestic  worker/' 
Because Isabelle's  immigration  status  is  dependent on  her being 
employed with  the  Bayers,  she  has  to  look  the  other  way  when 
Mr. Bayer  makes  lewd  comments  or  touches  her  in  ways  that 
she finds unwelcome. 

Isabelle lives  on  the  margins  of  American  society.  If  she 
becomes pregnant  again,  she  can  expect  no  assistance  from  the 
state. Even  if  she becomes  a  U.S. citizen, she  would have  to  work 
for an  employer  who  employed  more  than  fifty  people  in  order 
to qualify  for  twelve  weeks  of  unpaid  leave  (which  she  could 
never afford)  after  giving  birth.  Even  her  poor,  native Haiti  has 
better maternity  benefits  than  the  rich  United  States  does.  And 
her quality  of  life  would  fall  even  lower  if  she developed  any  of 
the disabilities  that  seem  to  run  in  her  family —diabetes and 
hypertension in  particular —because of  the  few  health  insur-
ance benefits  and  work  opportunities  available  to  her. 

Even though  Isabelle  keeps  hearing  that  America  has  great 
civil rights  laws,  they  do  not apply  to  her  because  she  is  part of 
the underpaid  contingent  workforce.  She  is  hoping  that  her 
daughter will  do  well enough  in  school to  win a  college scholar-
ship someday,  but  she  has  been  warned  that  the  special  schol-
arship programs  for  racial  minorities  have  been  eliminated  in 
her state following  a  recent Supreme  Court  decision.  It  does  not 
seem fair  to  her  that  the  Bayers  are  confident  that  their  chil-
dren will  attend  Harvard  someday,  since  both  parents  are 
alumni of  that  institution.  When  Mr.  Bayer  sends  in  his  contri-
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bution to  the  school  each  year,  he  chuckles  that  it  is  really  his 
children's insurance  policy. 

Isabelle has  considered  trying  to  juggle school  with  a  part-
time job  in  order  to  become  a  licensed  practical  nurse.  It  is 
unlikely, however,  that  she  would  find  the  conditions  in  that 
profession any  better  than  those  in  her  current  situation.  Not 
only do  licensed  practical  nurses  have  to  perform  more  and 
more menial  jobs  because  of  the continual  layoffs  of  nurses, but 
they also  are  not  allowed  to  unionize  because  at  their  $ 7 per 
hour wage,  they  are  considered  to  be  "supervisors"  exempt 
from the  labor  law's  protection.  Ironically,  highly  paid  profes-
sional employees  like  airline  pilots  are  allowed to  join a  union. 
In the  United  States,  it  is hard to  understand who  is  worker and 
who is  management. 

Isabelle has  heard that  the  best  nanny jobs  these  days  involve 
working for  people  with  political  aspirations.  Such  employers 
actually seem  to  fear that  they  may  someday  be  criticized  for 
shirking their  responsibilities  to  pay  Social  Security  taxes.  But 
these people  also  are not hiring  recent  immigrants.  Indeed,  some 
of them  are  actually  hiring  unemployed  white  elementary 
schoolteachers to  cradle  their  infants.  Isabelle  has  seen  these 
high-priced nannies  at  the park—they have  no  idea how to  calm 
a screaming  infant  or  discipline  a  bratty  child.  Their academic 
degree, she realizes,  makes them  qualified  in  a way that  she  can-
not match,  despite  her  decades  of  child  care  experience.  She  is 
determined that  her  own daughter  will  have  the  credentials  that 
matter in  this  capitalist  society  so  that  she,  too,  can hire  some-
one to  take care  of her  children.  America  is  the land  of  opportu-
nity, she  remembers.  Whose  opportunities,  she  wonders.... 

Isabelle's friends who  emigrated  to  Canada  report  a  different 
story. They  have  health  insurance,  and  those  who  live  in Quebec 
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receive some  state  support  if  they  have  children.  In  Canada, 
immigrants can  work  in  child  care  centers  where  they  actually 
earn a living wage  with  several  paid  weeks of  vacation each  year. 
(Isabelle has inquired about  working  at  the local  child care center, 
but the  conditions  and  benefits  are  no  better  than  at  the  Bayer 
residence.) From  Isabelle's  perspective  in  Haiti,  North  America 
looked like  a uniform monolith.  She  is  now beginning  to  wish she 
had heeded  people's  warnings  that  despite  its  thriving  economy, 
America's version  of  capitalism is  actually impoverished. 

Isabelle's stor y goe s virtuall y unhear d i n th e Unite d States . 
When Zo e Baird and Kimba Wood were unable to be confirme d 
as U.S. attorney genera l because they ha d employe d noncitize n 
nannies, the political response was to expand the Social Securit y 
exemption fo r thes e wealth y employer s rathe r tha n t o tr y t o 
improve th e nannies ' workin g conditions . Littl e though t wa s 
given t o th e fac t tha t th e Unite d States ' treatmen t o f domesti c 
workers harm s th e workers themselves a s well as the country' s 
next generatio n o f children . Working parent s scrambl e every -
day to find saf e an d nurturing environment s fo r thei r children , 
with almos t n o federa l subsid y o f chil d care , whereas wealth y 
parents receiv e increasin g subsidie s fo r thei r us e o f low-pai d 
immigrant labo r in their homes . 

This boo k tell s Isabelle' s sid e o f th e story . Chapte r 2  question s 
why affirmative actio n for privileged white people in the form of 
alumni preference s g o unnotice d whil e affirmativ e actio n fo r 
racial minoritie s i s criticize d an d sai d t o contribut e t o th e 
"stigmatization" o f racial minorities. Why i s no stigma attache d 
to the privilege s extende d t o the ultrarich ? I n chapte r 3, 1 com -
pare judicia l interpretation s o f th e Americans wit h Disabilitie s 
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Act with interpretations o f similar statutes in Canada, Australia, 
and Grea t Britain . Although th e Unite d State s wa s historicall y 
the leade r i n enactin g protectio n agains t disabilit y discrimina -
tion i n employment , th e Unite d State s i s the onl y on e o f thes e 
countries tha t sometime s exclude s fro m coverag e peopl e wit h 
insulin-dependent diabete s or hypertension. Why d o U.S. courts 
render suc h narro w interpretation s o f disabilit y discriminatio n 
law? I n chapte r 4 , I  discus s pregnancy-relate d issues , i n whic h 
the Unite d State s consistentl y fail s t o provide meaningfu l pro -
tection t o pregnan t women , fetuses , o r newbor n children , i n 
comparison wit h Canad a an d wester n Europe . Wh y doe s th e 
United State s no t sho w mor e concer n fo r th e well-being o f th e 
next generation ? Chapte r 5  connect s th e homophobi a underly -
ing American la w an d th e country' s militaristi c an d moralisti c 
style of capitalism. Why d o the principles of laissez-faire capital -
ism disappear when issue s involving gay men an d lesbians aris e 
under th e law? In chapter 6 , Isabelle's plight is connected to tha t 
of al l unprotected worker s in the United States—th e contingen t 
workforce consistin g o f nearl y one-thir d o f al l American work -
ers and especially women, the poor , racial minorities, and recen t 
immigrants. Wh y doe s th e Unite d State s consistentl y exclud e 
the mos t underprivilege d worker s fro m meaningfu l workplac e 
protection? Th e las t chapte r consider s th e stor y o f Isabelle' s 
daughter, Medina . She will be sorely disappointe d i f she expect s 
the principle s o f laissez-fair e capitalis m t o appl y t o he r dream s 
and aspiration s a s the daughte r o f a  legal immigrant . Bu t i f w e 
use our imagination , we can conjure u p a  better lif e fo r Isabelle , 
Medina, an d al l o f u s wh o striv e t o combin e famil y an d wor k 
with th e assistance of our government an d society . 

In each chapter , we see that th e uniquely American respons e 
to the needs of the worker and the family i s sometimes justifie d 
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under th e rubri c o f laissez-faire capitalism— a capitalis m tha t I 
believe shoul d mor e aptl y b e terme d hyper  capitalism. Thi s 
hypercapitalism i s finall y beginnin g t o receiv e long-du e criti -
cism from source s as diverse as philanthropist-financier Georg e 
Soros, who sounded the alarm in a 1997 Atlantic Monthly  cove r 
story;1 t o Rober t Kuttner , whos e criticall y acclaime d book , 
Everything for  Sale,  i s subtitled the Virtues  and  Limits  of  Mar-
kets;2 t o the lat e Leonar d Silk , economics reporte r fo r th e New 
York Times  an d Newsweek,  a  self-avowe d capitalis t wh o simi -
larly questione d th e unrelenting an d single-minde d manifesta -
tion o f American capitalis m afte r th e cold war.3 

This emerging critique, however, has not yet reached the U.S. 
Congress. A Republican Congres s swep t into office i n 1992 pro-
claiming "laissez-faire" capitalism, even though thei r version of 
capitalism ha s littl e similarit y t o a  pur e laissez-fair e model . 
They proposed rolling back federal regulatory power and reduc-
ing federa l outlay s fro m one-thir d t o one-hal f i n orde r t o 
advance "the simpl e idea that people should be trusted t o spen d 
their ow n earning s an d decide their ow n futures/' 4 At the sam e 
time, Congres s recommende d increasin g th e federa l militar y 
budget wit h it s inefficien t subsid y o f industries . These propos -
als woul d supposedl y hel p creat e a  "jus t an d compassionat e 
society" but ca n easily be unmasked a s corporate welfare a t th e 
expense o f the working class . Although th e Republica n revolu -
tion was not entirel y successful , i t did push Presiden t Bil l Clin -
ton t o endors e a  welfare refor m packag e tha t radicall y depart s 
from ou r previou s understandin g o f th e relationshi p betwee n 
the stat e and the famil y 

American-style capitalis m help s perpetuat e th e clas s 
inequities amon g Americans while also undermining th e inter -
ests o f ou r econom y a s a  whole. We cannibaliz e ou r mos t pre -
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cious resource—th e healt h an d well-bein g o f th e nex t genera -
tion—to serve the interests of the ultrarich. Although American 
politicians applaud suc h result s in the name of laissez-faire eco -
nomics, n o othe r Wester n industrialize d country—no r eve n 
Adam Smith—woul d recogniz e thes e policie s a s laissez-faire . 
The answer , however , i s no t t o striv e t o tur n American-styl e 
capitalism int o a  pure r laissez-fair e model . Th e answe r i s t o 
introduce a  mora l componen t int o America n capitalis m tha t 
protects the mos t disadvantage d member s o f our societ y rathe r 
than onl y th e ultrarich . Suc h a  capitalism dominate s th e legal -
economic landscap e o f Canada , wester n Europe , Grea t Britain , 
and Australi a t o a  greate r exten t tha n i t doe s i n th e Unite d 
States. 

Law school s an d lega l educatio n i n th e Unite d State s ofte n 
disregard th e legal-economic structure s o f othe r countries . The 
proponents o f the field labele d "law and economics" frequentl y 
rely o n a  distorted versio n o f laissez-faire economic s an d mak e 
little referenc e t o economi c an d lega l system s outsid e thos e o f 
the Unite d States . In th e purporte d nam e o f laissez-fair e capi -
talism, the y applau d th e hodgepodg e o f inadequat e protectio n 
for American workers an d families . Their distorted view of lais-
sez-faire economic s ha s als o seepe d int o America n lega l deci -
sions and statutor y law . 

The belief tha t governmen t interventio n i n th e workplace i s 
inherently inefficien t greatl y influence s man y judge s o n th e 
courts o f appeal s a s wel l a s th e justice s o f th e U.S . Suprem e 
Court. Why w e shoul d car e more abou t th e economi c freedo m 
of entrepreneurs tha n th e needs o f workers i s rarely addressed . 
As Jules L. Coleman noted in a stinging critique of the economi c 
analysis of Judge Richard Posner's work, y/[T]here is a differenc e 
between saying—i f yo u want t o promote utilit y o r wealth the n 
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these ar e th e rule s yo u shoul d adopt—an d saying—becaus e 
these rule s woul d promot e utilit y o r wealt h i n th e abstrac t w e 
should adop t them/' 5 Bu t a s a  schola r an d a s a  judge, Posne r 
repeatedly assume s tha t a  rule i s appropriate simpl y becaus e i t 
maximizes utilit y o r wealth . 

American law needs a more humane economic basis. The pre-
vailing economic s i n law must b e exposed s o that w e can ques -
tion America' s mindles s devotio n t o it s hypercapitalism . Wha t 
exactly i s th e America n versio n o f capitalism ? Shoul d i t pro -
mote efficiency an d utility at the expense of all other values? O r 
is it possible to maintain a  private marketplace while also recog-
nizing th e inheren t limitation s o f entrepreneur s a s decisio n 
makers? Doe s American la w consistentl y follo w a  laissez-fair e 
approach to the workplace, or is it inconsistently laissez-faire , t o 
the detriment o f the most underprivileged members of our soci-
ety? Why d o we withdraw benefit s fro m welfar e mom s unde r 
the assumptio n tha t the y ar e laz y an d selfis h and , a t th e sam e 
time, increas e benefit s t o middle-clas s parent s unde r th e 
assumption tha t the y deserv e mor e leisur e tim e an d economi c 
assistance in orde r t o be effective parents ? And who i s harme d 
by thes e policies—onl y th e poo r o r th e entir e middl e class ? 
Finally, can we structur e stat e interventio n s o that utilit y doe s 
not become selfishnes s an d efficiency doe s not become greed ? 

This boo k doe s no t challeng e th e inheren t valu e o f capital -
ism, however . Prediction s tha t capitalis m wil l inevitabl y self -
destruct see m especiall y il l founde d thes e days . Nearl y ever y 
Western natio n i s base d o n a  capitalis t economy , an d th e fe w 
remaining Communis t regime s continu e t o founder . Moreover , 
many Western countrie s ar e turning t o the United State s a s an 
economic mode l an d ar e considerin g abandonin g thei r long -
standing suppor t o f the family an d worker. If there i s one thin g 
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that we can safely predict, it is that the United States will remain 
firmly capitalisti c and serv e a s a model fo r othe r countrie s try -
ing to attain economi c success . 

Although the American version of capitalism is far from pur e 
laissez-faire becaus e i t tolerate s stat e interventio n i n th e mar -
ketplace, the American version is generally less protective of the 
worker an d famil y tha n ar e th e version s use d i n othe r part s o f 
the Western world. Not al l kinds of capitalism, however, assum e 
that utilit y an d efficienc y fo r th e entrepreneuria l clas s must b e 
the dominan t principles . Some favo r th e welfar e o f th e worke r 
out of the conviction that such policies benefit both workers an d 
the economy a s a whole. But the appropriatenes s o f the Ameri -
can version o f capitalis m i s rarely questione d i n jurisprudence , 
perhaps because so little work on American law makes referenc e 
to other lega l regimes . 

Laissez-faire argument s ar e advance d i n th e Unite d State s 
most aggressivel y whe n lawmaker s o r activist s see k t o exten d 
protections t o th e les s privilege d member s o f ou r society , an d 
they ar e ignore d whe n politician s an d other s recommen d 
greater protectio n fo r middle-clas s Americans . America n la w 
reflects neithe r a  laissez-fair e econom y no r a  socia l welfar e 
state; instead, it has a capitalistic perspective that disproportion -
ately benefit s th e entrepreneuria l clas s an d ofte n relie s o n a 
moralistic agenda . 

Other countrie s provid e a  larger socia l safety ne t t o familie s 
and workers , not simpl y ou t o f a  desire t o achiev e greate r clas s 
equity, but fro m a  conviction tha t suc h policie s benefi t al l soci -
ety. Today's child who receives nurturing care from parent s who 
have been provided with healt h insuranc e an d paid maternal o r 
paternal leav e wil l b e tomorrow' s responsibl e membe r o f th e 
community. Bu t eve n thoug h suc h program s benefi t th e long -
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term interest s o f society , it is unrealistic to expect employer s t o 
provide fo r fre e thos e benefit s fo r th e well-bein g o f society . 
Rather, such decisions can be made only at a governmental leve l 
because "even i n a  market econom y ther e ar e realms o f huma n 
life wher e market s ar e imperfect , inappropriate , o r unattain -
able/'6 Furthermore , th e Unite d State s i s virtuall y th e onl y 
Western capitalis t econom y t o leav e th e developmen t o f suc h 
policies primarily i n the hands o f entrepreneurs . 

The poin t o f thi s boo k i s no t tha t th e Unite d State s shoul d 
blindly adop t th e policie s o f wester n Europea n countrie s o r 
Canada. Instead, the point is that a  comparative investigation o f 
the policies o f othe r capitalis t countrie s shoul d lead us to mod -
ify ou r versio n o f capitalism . B y lookin g a t example s o f othe r 
capitalist economies, we can see the inequities and limitations of 
American capitalism . As I  will show , eve n Ada m Smit h woul d 
give a failing grad e to the economics underlying American law . 

Laissez-Faire Lega l Economics 

Although publi c interes t la w gre w substantiall y i n th e 1970 s 
and early 1980s with a  sharp critique of the state' s treatment o f 
the poor , th e las t decad e ha s brough t a  heightene d interes t i n 
laissez-faire economi c principles in law. Nearly every law school 
in the United State s has added a course on law and economics t o 
its curriculum. In some schools, this is even a required course in 
which student s ar e taught ho w t o appl y economi c principles t o 
law, under th e assumptio n tha t American la w has—and shoul d 
have—a laissez-faire , capitalisti c perspective . Th e teachin g 
materials i n thi s are a seldo m offe r an y critiqu e o f thi s increas -
ingly dominant philosophy, and in the meantime, the law of th e 
welfare stat e ha s vanished fro m man y la w schoo l curricula . As 
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governmental assistanc e fo r society' s les s privilege d member s 
has becom e mor e unpopular , la w school s hav e reorganize d t o 
focus on the law of the entrepreneurial clas s rather than the law 
of th e poor . Student s graduat e fro m la w schoo l understandin g 
the economics underlying the tax code (with its subsidies for th e 
rich) bu t knowin g nearl y nothin g abou t th e economic s under -
lying the new welfare laws . 

The origin s o f la w an d economic s i n America n la w school s 
can b e trace d t o Richar d Posner , currentl y a  judge o n th e U.S . 
Court o f Appeals fo r th e Sevent h Circuit . In 1973 , he publishe d 
the first textbook treatise on the economic analysis of legal rules 
and institutions. Now in its fourth edition / thi s book aspires t o 
make his brand of law and economics the foundational principl e 
for th e entir e lega l system . 

Unbalanced i n the extreme, Posner's work presumes tha t th e 
principles o f value , utility , an d efficienc y shoul d gover n th e 
analysis o f la w fro m a n economi c perspectiv e base d o n th e 
assumption tha t huma n behavio r i s rational . Acknowledgin g 
that a  reader might have trouble with this view of human ratio -
nality, Posne r offer s som e (unsubstantiated ) generalization s 
about the predictive power o f law and economics and concludes : 
"[S]o perhaps the assumption tha t people are rational maximiz -
ers of their satisfaction i s not so unrealistic as the noneconomis t 
might a t firs t think." 8 Wh y w e shoul d choos e th e concept s o f 
value, utility, and efficiency t o measure the appropriateness o f a 
particular se t of laws is not somethin g tha t Posne r even cares to 
address. 

Posner's wor k i s parochial; he neve r refer s t o example s out -
side the United States , and much of his economic support is out-
dated a s well . Fo r example , i n hi s brie f discussio n o f Ai d fo r 
Families with Dependen t Childre n (AFDC) , he state s tha t suc h 
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programs "hav e been foun d t o have surprisingly larg e negativ e 
effects o n participation i n the labor force—in th e case of AFDC, 
participation by mothers/'9 His sole support i s a chapter writte n 
by Marti n Anderso n i n a  boo k publishe d i n 197 8 i n whic h 
Anderson summarize s previousl y complete d studie s o f behav -
ior in the United States . These "facts' ' ar e supposed t o be suffi -
cient to allow the reader to assess the efficiency o f AFDC. 

The actua l relationshi p betwee n AFD C benefit s an d th e 
mothers o f youn g childre n seekin g pai d employmen t i s muc h 
more complicate d tha n Posne r suggests . Examinatio n o f th e 
social welfare program s i n the United State s and France reveal s 
that w e mus t als o weig h th e efficienc y o f socia l welfar e pay -
ments within the structure of all assistance provided to the stat e 
for mother s o f youn g children. 10 Franc e effectivel y integrate s 
women int o th e pai d labo r forc e afte r thei r childre n reac h th e 
age of three, by offering a  system o f time-limited transfe r pay -
ments alon g wit h a  syste m o f extensiv e suppor t t o workin g 
families throug h universa l publi c da y care , universa l medica l 
insurance, universal famil y allowances , and federally mandate d 
maternity leave . These program s ar e no t exclusivel y base d o n 
need. Rather, they were created ou t of a  conviction tha t al l chil-
dren—rich an d poor—benefi t fro m developin g nurturin g rela -
tionships with thei r parent s in the firs t severa l years o f life . 

The recently enacted Personal Responsibility and Work Oppor-
tunity Act incorporated on e piece of the Frenc h system—time -
limited transfe r payments—withou t incorporatin g th e broade r 
picture o f genera l stat e suppor t fo r al l families . Th e economi c 
assumption underlying this change is that AFDC payments cre -
ated a disincentive for poor single mothers to seek paid employ -
ment. Although time-limited transfer payment s are supposed to 
eliminate thi s disincentive , withou t a n accompanyin g socia l 
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safety net , they ar e unlikely t o achiev e the effectivenes s o f th e 
French model . Poor, single mothers wil l stil l be unlikely t o pur -
sue paid employment whil e thei r childre n ar e young. What ar e 
they to do with thei r children while they ar e at work? Can the y 
expect t o ear n mor e tha n thei r chil d care , transportation , an d 
medical cost s (sinc e thei r childre n wil l los e acces s t o free  med -
ical care after thei r mother accepts employment in an uninsure d 
industry)? And wher e ar e thes e jobs tha t the y ar e suppose d t o 
be able to find ? Shoul d thes e peopl e serv e a s domestic worker s 
in othe r people' s household s whil e abandonin g thei r ow n chil -
dren durin g the day ? 

A comparative examinatio n als o reveals that U.S.law , despite 
its "profamily " rhetoric , i s generall y muc h les s supportiv e o f 
parenting than are the laws of other countries . We must wonde r 
why U.S . policy i s generally s o determined t o push th e parent s 
of youn g childre n int o pai d labor . I n Sweden , incentive s t o 
mothers to join the paid labor force do not appear until the child 
reaches th e ag e o f eightee n months. 11 I n France , incentive s t o 
enter th e pai d labo r forc e ar e offere d onl y afte r childre n reac h 
the ag e o f three . Bu t th e Unite d State s offer s littl e suppor t t o 
any familie s (poo r o r middle class ) fo r a  parent t o stay home t o 
care for a  child. 

As a  result , th e Unite d State s ha s th e highes t rat e o f an y 
country o f labor force participation by young mothers , with th e 
net result being a marked decline in their sleep and free time. On 
average, married, college-educated, working women with youn g 
children hav e seve n fewe r hour s o f passiv e leisur e an d slee p 
than d o thei r mal e partners . On e ca n onl y imagin e th e slee p 
deprivation o f th e man y poo r wome n wh o rais e childre n o n 
their own . Th e qualit y o f lif e fo r wome n an d thei r children , 
however, has no place in law and economics. In the name of effi -
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ciency, the Unite d State s encourage s al l adult s t o participate i n 
the pai d labo r forc e whil e offerin g littl e stat e suppor t fo r chil d 
care. The disproportionat e negativ e consequence s fo r th e qual -
ity o f life fo r women an d their childre n receiv e scan t attention . 

Why shoul d w e a s a  societ y encourag e parent s o f youn g 
children t o ente r th e pai d labo r forc e i n large r numbers ? A 
common respons e i s tha t w e shoul d b e encouragin g primar y 
parents, wh o ar e disproportionatel y women , t o retur n t o th e 
labor forc e i n orde r t o promot e economi c equalit y betwee n 
women an d men . Gap s i n labo r forc e participatio n arguabl y 
hurt women' s economi c earning power, although thi s respons e 
assumes tha t men's lives are the norm to which women shoul d 
aspire. Alternatively , w e coul d tr y t o creat e policie s tha t 
encourage fathers an d mothers to spend equal amounts of time 
caring fo r thei r children . Instea d o f encouragin g wome n t o 
work withou t interruption , w e coul d encourag e me n t o inter -
rupt thei r labo r forc e participation . Thi s solutio n woul d 
improve th e qualit y o f car e availabl e t o childre n an d als o 
increase th e primar y parent' s leisur e time . I t i s a  solutio n 
premised o n th e need s o f al l parent s an d thei r children , no t 
just th e parent s an d childre n o f a  particula r socioeconomi c 
class. 

Most other Western countrie s have chosen to value the qual -
ity o f lif e o f women an d childre n ove r thei r coerce d entr y int o 
the pai d labo r force . Sweden , fo r example , ha s trie d t o creat e 
social and economi c policies tha t hel p father s spen d mor e tim e 
with thei r children . Le d by th e unrealisti c assumption s o f la w 
and economics, U.S. welfare policie s contribute to the deteriora -
tion o f th e live s o f wome n an d children . Oddly , la w an d eco -
nomics ignores the qualit y o f our nex t generatio n a s the exter -
nal effect o f this policy . 
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Readers who are interested in alternative perspectives on law 
and economic s currentl y hav e fe w source s o f guidanc e i n law . 
Nearly al l th e publishe d teachin g material s ar e structure d 
around consideration s o f efficienc y an d utilit y maximization , 
with n o comparisons wit h othe r economi c systems o r jurispru -
dential perspectives. 12 

The only modest exception to this trend is a slim paperback by 
Robin Paul Malloy entitled Law and  Economics:  A Comparative 
Approach to  Theory  and  Practice.  This book' s notio n o f "com -
parative " is to share with the reade r a  variety o f theoretical per -
spectives tha t on e migh t us e i n thinkin g abou t th e connectio n 
between law and economics. It does not rely exclusively on a lais-
sez-faire, capitalisti c perspective but , instead, exposes the reade r 
to liberalism, communitarianism , libertarianism , an d othe r eco -
nomic philosophies . Si x page s ar e eve n devote d t o critica l lega l 
theory, and other section s o f the book attempt t o reveal the ide -
ological bias of conservative law and economics. All the cases that 
are chose n fo r th e readers ' examination , however , ar e fro m th e 
United State s an d tend t o reflec t a  laissez-faire vie w o f law an d 
economics. It is unlikely that students could offer a  sophisticated 
critique of law and economics based on these scan t materials . 

As each of these books states in its preface o r introduction, law 
and economics is an increasingly popular area of study in Ameri-
can law schools. Some believe that "law and economics is the most 
important development in the field of law in the last fifty years/' 13 

But wha t ha s no t bee n sai d ofte n enoug h i s tha t thi s fiel d i s 
parochial an d narro w i n it s consideratio n o f th e relationshi p 
between law and economics. In this book, I respond to the narrow-
ness of the field by examining some core areas of American law in 
comparison wit h tha t o f othe r countrie s t o sho w how American 
law purports t o favor laissez-fair e policie s while, in fact , protect -
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ing the rich at the expense of the quality of life for most member s 
of ou r society . Rather tha n applau d th e applicatio n o f economi c 
principles to law, I will show the inconsistent an d morally offen -
sive ways in which thes e principles have been applie d to Ameri-
can law. It is time to add a discussion of fairness an d equity to the 
study of law and economics rather than focus exclusively on effi -
ciency and utility. The quality of our lives depends on it . 

Laissez-Faire Lega l Decisions 

Law and economics is not just an academic discipline. Judge Pos-
ner's ascendancy to the bench reflect s it s direct influence o n th e 
law. In the hands o f conservative judges, principles o f efficienc y 
and utility are used to the disservice of all and especially the less 
privileged member s o f ou r society . Th e dramati c influenc e o f 
these principles on law is documented throughout thi s book, but 
a few brief example s give a hint o f their impact . 

Justice Antoni n Scali a enlist s thes e principle s t o argu e tha t 
the governmen t shoul d no t b e allowe d t o implemen t affirma -
tive actio n program s becaus e n o grou p i n societ y ca n clai m t o 
have been subjecte d t o an acute disadvantaged statu s in the pas t 
that entitles it to preferential treatmen t today . In a racial reverse 
discrimination cas e brough t b y a  white contracto r agains t th e 
city of Richmond, Virginia, Scalia wrote: 

The relevant proposition i s not that i t was blacks, or Jews, or 
Irish who were discriminated against, but that it was individ-
ual me n an d women , "create d equal/ ' wh o wer e discrimi -
nated against . .  . .  Racia l preference s appea r t o "eve n th e 
score" (i n som e smal l degree ) onl y i f on e embrace s th e 
proposition tha t ou r societ y i s appropriatel y viewe d a s 
divided into races, making it right tha t an injustice rendere d 
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in the past to a black man shoul d be compensated fo r by dis-
criminating against a white. Nothing is worth that embrace.14 

Similarly, i n a  gende r revers e discriminatio n cas e brough t b y 
Paul Johnson , a  mal e blue-colla r worker , agains t a  cit y trans -
portation authority , Scali a argue d tha t th e stat e has n o righ t t o 
decide t o protec t th e employmen t interest s o f Dian e Joyce , a 
female blue-colla r worke r ove r Johnso n a t th e defendant' s 
workplace. O n behal f o f Johnson , Scali a noted : "Th e iron y i s 
that thes e individuals—predominantl y unknown , unaffluent , 
unorganized—suffer thi s injustice a t the hands o f a  Court fon d 
of thinking itsel f th e champion o f the politically impotent/' 15 

Justice Scalia' s opinion s consistentl y protec t th e affluen t a t 
the expens e o f th e disadvantaged . Fo r example , h e woul d hav e 
been willing to allow the stat e of Virginia t o maintain it s exclu -
sively male military college16 (nevertheless in 1997, the Virginia 
Military Institute admitted women as part of its freshman class ) 
while forbiddin g a  transportatio n agenc y fro m providin g th e 
most modes t preferenc e t o allow , fo r th e firs t time , a  femal e 
blue-collar worke r t o see k a  supervisor y position. 17 Bu t wh y 
should th e stat e o f Virgini a b e allowe d t o privileg e me n ove r 
women wh o see k military training ? Suc h a  result i s inefficient , 
presuming th e inheren t superiorit y o f me n ove r women . An d 
certainly no coherent historical argument ca n be made that me n 
need or deserve such special protection. Scalia's concern fo r fair -
ness an d efficienc y enter s hi s decision s onl y whe n th e grou p 
challenging preferentia l treatmen t i s white men . Scali a shoul d 
be abl e t o us e hi s laissez-fair e len s t o se e tha t i t i s inefficien t 
for th e governmen t t o den y militar y trainin g opportunitie s t o 
women under the stereotypica l assumptio n tha t they are inher -
ently unqualifie d fo r militar y service . It i s not simpl y unfai r t o 
women t o deny them thes e opportunities , but accordin g to lais-
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sez-faire principles , th e long-ter m interest s o f societ y suffe r 
from suc h inefficient policies . 

Judge Fran k Easterbrook , wh o sit s with Judg e Posne r o n th e 
Seventh Circuit , invoke d th e mos t strikin g statemen t o f th e 
efficiency principle , i n a n employmen t la w case : "Greed i s th e 
foundation o f much economi c activity, and Adam Smit h told u s 
that eac h person' s pursui t o f hi s ow n interest s drive s th e eco -
nomic system to produce more and better goods and services fo r 
all."18 Citing that principle , Easterbrook side d with an entrepre -
neur agains t a  worker whos e loyalt y was demanded despit e hi s 
employer's blatantly illega l behavior . 

Easterbrook, like Scalia and Posner , however, misreads Adam 
Smith. Smit h neve r romanticize d th e rol e o f th e stat e i n th e 
economy. Nor di d he romanticiz e wha t w e can expec t fro m th e 
entrepreneurial class . Rather, he propounded a  laissez-faire per -
spective becaus e h e believe d tha t th e entrepreneuria l clas s 
would try t o dominate th e stat e fo r it s own benefit , an d indeed , 
America's distorte d invocatio n o f laissez-fair e economic s ha s 
proved Smit h t o b e largel y correct . Eve n th e court s ar e some -
times complici t i n th e conspirac y t o ai d th e entrepreneuria l 
class. In the hands of law and economics, we get the worst of lais-
sez-faire economics—lega l protection of only the entrepreneur -
ial class—to the detrimen t o f the long-term interest s o f societ y 
as a whole. 

Laissez-Faire Statutory La w 

Although man y part s o f th e 199 5 Republica n Congress' s Con -
tract with America were premised on laissez-faire capitalism , the 
Personal Responsibilit y an d Work Opportunit y Act , enacte d i n 
1996, is the best example of its influence o n American statutor y 
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law. This statut e radicall y change d America' s respons e t o poo r 
families b y eliminatin g financia l assistanc e a s a n entitlement . 
Federal assistance now is given to the states in the form o f block 
grants that specify how this money can be allocated. The center -
piece of the legislation is the requirement tha t assistance be time 
limited. Anyone who fails to find employment within a specified 
time period (usually two years) will be denied further assistance , 
even i f that person i s responsible fo r raisin g young children . 

Children rights ' advocate s ar e holdin g thei r breath , waitin g 
to find out what the consequences for America's children will be. 
At first , Speake r o f th e Hous e New t Gingric h suggeste d tha t 
more childre n coul d ente r orphanages , proceedin g fro m hi s 
naive assumptio n tha t orphanage s ar e health y an d economica l 
places i n whic h t o rais e children . (On e wonders , give n Gin -
grich's antigovernmen t sentiments , wh y h e believe s tha t th e 
government shoul d pa y peopl e t o tak e car e o f childre n i n 
orphanages rather than provide financial assistance to parents so 
that the y ca n rais e thei r ow n children. ) I t i s no w generall y 
assumed tha t foste r car e ma y hav e t o dea l wit h th e overflo w 
children, since foster car e assistance has not (yet ) been include d 
as par t o f th e states ' bloc k grants . (I t i s stil l par t o f th e federa l 
budget's "entitlements." ) 

Increasing th e expenditure s fo r foste r car e while decreasin g 
the expenditure s fo r welfare , however , doe s no t squar e with al l 
laissez-faire economists . Some laissez-faire proponent s object t o 
any state intervention on behalf of children, including state sup-
port fo r foste r care . Whe n confronte d wit h th e dir e conse -
quences o f suc h a n approach , however , on e free-marke t econo -
mist was forced t o admit that "of course , some children will die" 
while their parents tried to learn the lessons of free-market eco -
nomics and limit the production of children.19 This apparently is 
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an acceptabl e resul t i n a  system i n which laissez-fair e econom -
ics is the onl y recognize d value . The long-term interest s o f ou r 
children i s irrelevant . 

Although othe r countrie s hav e use d time-limite d assistanc e 
to poo r families , n o othe r Wester n countr y ha s trie d t o d o s o 
within a  syste m o f extrem e laissez-fair e capitalism . Instead , 
they hav e create d effectiv e program s tha t nearl y guarante e 
employment t o parent s afte r thei r younges t chil d reache s th e 
age of two or three. Cash assistance i s eliminated becaus e othe r 
programs, like state-subsidized chil d care and job training, have 
taken thei r place . These program s targe t al l parent s ou t o f th e 
conviction tha t th e stat e i s responsibl e fo r safeguardin g th e 
health an d well-being o f the nex t generation . 

An overvie w o f governmenta l interventio n int o th e live s o f 
workers an d th e famil y ca n revea l th e value s tha t underli e 
American socia l policy. American la w benefits th e interest s o f a 
small elit e i n American society . That is , American la w ha s tw o 
tiers. Programs o f socia l insurance lik e Socia l Securit y ar e val -
ued highl y i n th e Unite d States , an d program s o f socia l assis -
tance lik e AFD C ar e disparaged . A  comprehensiv e revie w o f 
American socia l policy shows that middle-class men and women 
who confor m t o traditiona l gende r role s ofte n benefi t unde r 
American socia l policy a t the expens e o f other , less valued indi -
viduals an d families . Althoug h thes e "others"—racia l minori -
ties, poor people, single mothers, and gays and lesbians—consti -
tute a  majority o f people i n ou r society , American socia l polic y 
is ofte n trappe d i n a  nineteenth-century conceptio n o f societ y 
that "fit[s ] an d reinforc e [s] the famil y wag e system , wit h me n 
as breadwinner s an d wome n a s primar y caretakers , domesti c 
workers an d secondar y wage earners." 20 I t is time t o move int o 
the twenty-firs t centur y wit h a  more flexibl e understandin g o f 
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the famil y an d the individua l person , with socia l programs tha t 
satisfy thi s socia l reality . 

Capitalism I s Not Capitalism I s Not Capitalis m 

The U.S . Constitution wa s base d o n a  particular bran d o f capi -
talism—that o f Ada m Smith 21—with it s laissez-fair e expecta -
tions tha t th e government woul d no t interfer e wit h th e privat e 
ownership o f capital . Hence , th e Fift h Amendmen t t o th e U.S . 
Constitution protect s people' s righ t t o ow n an d contro l privat e 
property. 

Adam Smith' s mode l ha s littl e i n commo n wit h th e curren t 
Gingrich-style economi c model . Smith' s objectio n t o govern -
ment interferenc e i n th e econom y reste d o n th e assumptio n 
that merchant s woul d contro l governmen t an d thereb y impos e 
restraints tha t woul d serv e thei r self-interest . H e worrie d tha t 
government interferenc e i n the marketplace "unchains th e self -
ishness o f humanity an d permit s i t t o d o harm t o th e commu -
nity rathe r tha n workin g fo r th e publi c benefit/' 22 Smit h 
"feared monopol y powe r fa r mor e tha n h e feare d unwarrante d 
government interventio n i n th e marke t mechanism." 23 Smit h 
lived i n th e day s o f robbe r baron s an d worrie d abou t thei r 
monopoly influenc e o n governmen t an d society . If the govern -
ment ha d not been a  government o f merchants but instead rep -
resented th e workin g people , Smit h migh t no t hav e bee n a s 
opposed t o governmenta l interventio n i n th e workplace . I t i s 
wrong, therefore , t o us e Smith' s philosoph y a s a n excus e t o 
undermine th e limited protections legislated on behalf o f work -
ers and the family . Yet while purporting t o draw on the work of 
Adam Smith , modern American capitalis m has not been willin g 
to use the stat e a s a weapon agains t th e selfishnes s o f the mer -
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chant class . Instead, American la w i s premised o n th e assump -
tion tha t welfare moms , not entrepreneurs , are selfish . 

American hypercapitalis m mirror s th e evil s tha t concerne d 
Adam Smith . It s intervention ofte n doe s the greates t disservic e 
to the mos t underprivilege d member s o f ou r society . For exam -
ple, i f w e loo k mor e closel y a t governmen t interventio n i n th e 
workplace, we see that the most disadvantaged workers—domes-
tic and agricultura l workers—ar e usuall y exclude d fro m cover -
age. When Presiden t Clinto n ha d trouble findin g a  nominee fo r 
attorney genera l wh o ha d complie d wit h th e minima l protec -
tions provide d b y Socia l Securit y la w fo r domesti c employees , 
Congress reacted by broadening the exclusion (fo r the benefit o f 
the upper class) without even considering its impact on domesti c 
workers. Th e much-heralde d Famil y an d Medica l Leav e Ac t 
applies only to those workers who can afford t o take unpaid leave 
and also happen t o work fo r th e 5 percent o f American corpora -
tions tha t emplo y more than fift y employees . 

Meanwhile, b y reducin g cas h payment s an d imposin g tim e 
limitations on benefits, the new welfare la w makes it even mor e 
difficult fo r poo r wome n t o choos e t o sta y hom e an d car e fo r 
their young children . This is treatment blatantl y preferential t o 
the uppe r clas s in contras t t o the poor . ( I say upper clas s rathe r 
than middl e clas s becaus e i t i s generall y onl y th e uppe r clas s 
that ca n affor d t o pa y fo r th e service s o f domesti c worker s o r 
take extende d unpai d leave s fro m work . The need s o f th e mid -
dle class for universa l health insurance , government-subsidize d 
childcare, and pai d parentin g leav e have no t bee n addresse d b y 
Congress o r th e president. ) I f suc h policie s tha t disproportion -
ately benefit th e uppe r clas s are the inevitable resul t o f laissez -
faire economics , then one must question the morality of laissez-
faire economics . I f suc h policie s ar e no t inevitable , the n the y 
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should be noted an d changed to create a  more equitabl e society . 
No othe r Wester n industrialize d natio n tip s th e balanc e s o fa r 
against th e interest s o f th e poo r an d th e middl e clas s a s th e 
United State s does . 

Some economists—whos e wor k i s ignore d b y conservativ e 
law an d economics—hav e a  mor e realisti c assessmen t o f th e 
way i n whic h th e econom y works . The Britis h economis t Joh n 
Maynard Keynes , fo r example , did no t accep t th e premis e tha t 
unemployment fo r qualified worker s was antithetical to capital-
ism. Nor di d he accept the premise tha t wages were determine d 
entirely rationall y unde r a  capitalis t system . Nonetheless , 
American la w i s base d primaril y o n assumption s contrar y t o 
how the "economy i n which we live actually works/' 24 

Academic economists hav e carefull y explore d th e validit y o f 
those assumption s o n whic h proponent s o f laissez-fair e eco -
nomics rely . They have concluded tha t ther e is no evidence tha t 
social protection program s negativel y affec t th e labo r market' s 
flexibility o r th e spee d o f th e labo r market' s adjustment . I n 
addition, they hav e concluded tha t th e absenc e o f socia l protec-
tion policies—lik e mandator y healt h insurance—doe s hav e a 
negative impac t o n people' s well-being. 25 I n othe r words , gov -
ernment interventio n i n the workplace ca n serve the long-ter m 
interests o f al l society . Law and economic s i s wrong t o assum e 
that government interventio n i n the private marketplace neces -
sarily detract s fro m th e efficiency o f the market . 

Similarly, academic economists have disputed the Republicans' 
claim that "welfare spendin g and other forms o f social protection 
inevitably lea d t o inefficien t allocatio n o f resource s an d under -
mine economic growth."26 The social market economies of north-
ern Europ e hav e consistentl y produce d highe r gros s domesti c 
products (GDP ) than th e United States ' o r Grea t Britain' s econ -
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omy has. Although on e might argu e that these economies would 
have operated even better had they used more laissez-faire prin -
ciples, th e evidenc e doe s no t suppor t thi s claim . Socia l marke t 
arrangements hav e actuall y facilitate d wag e restrain t a s wel l a s 
contributed t o economi c efficienc y an d growt h throug h worke r 
training an d othe r investment s i n huma n capital . Th e Unite d 
States has not facilitated long-ter m investmen t i n human capita l 
through socia l market protection . If our choice s were based o n a 
careful stud y o f th e experienc e o f othe r countrie s rathe r tha n 
unexamined rhetoric, we might make different an d more humane 
choices. We might make choices that benefit both workers and the 
long-term interest s o f society . 

It i s possible to incorporate huma n value s into capitalis m b y 
providing basi c right s t o workers . Canada , Australia, an d vari -
ous Europea n countrie s hav e attempte d t o structur e thei r soci -
eties base d o n tha t understanding . (Grea t Britai n appear s onc e 
again t o be in a  transition—away fro m [Milton ] Friedman-lik e 
economics an d back toward Keynes. ) Recen t U.S . statutory la w 
accompanied b y narro w interpretation s o f tha t law , however , 
has made such a  reconciliation virtually impossible . It is time t o 
learn fro m ou r tradin g partner s who have managed t o combin e 
healthy capitalisti c economie s wit h basi c protections fo r work -
ers. Only i n th e parochia l literatur e o f la w and economic s doe s 
laissez-faire capitalis m exis t in the United States . But other ver -
sions o f capitalis m ar e wel l accepte d b y academi c economist s 
and are thriving in countries outsid e the United States . 

The Futur e 

Law and economic s ofte n presume s tha t a  free marke t wit h lit -
tle or no state intervention i s in society' s best interest because a 
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free marke t best allows workers and owners to use their huma n 
capital. Bu t a n employe e wh o i s identifiabl e a s a  member o f a 
racial minorit y grou p ma y no t b e give n a n opportunit y t o 
demonstrate hi s o r her abilities . Similarly, a  person's disability , 
family responsibilities , o r pregnanc y ma y mak e i t difficul t fo r 
him o r he r t o participat e effectivel y i n th e labo r market . Doe s 
capitalism mea n tha t w e must structur e ou r employmen t rule s 
under the assumption tha t those problems do not really exist o r 
that the y ar e relativel y unimportant ? O r ca n capitalis m incor -
porate a n understandin g o f thes e problem s an d develo p a n 
effective response ? Finally , i s i t eve n fai r t o describ e America n 
capitalism a s evenhandedly followin g a  laissez-faire model ? 

The Unite d State s nee d no t abando n capitalis m t o provid e 
appropriate protections fo r employee s a t the workplace. But cit -
izens and workers in the United State s are often unawar e o f th e 
choices available in capitalism . Capitalism nee d no t be based o n 
assumptions contrar y t o th e worl d i n whic h w e live . A s i n 
Canada and much o f western Europe , capitalism can be based on 
the understandin g tha t worker s fac e arbitrar y discrimination , 
disability an d illness , and chil d car e and famil y responsibilities . 
The law of employment ca n make capitalism operat e more effi -
ciently by enabling employees to shoulder these responsibilitie s 
effectively rathe r tha n denyin g tha t thes e responsibilitie s ar e 
commonplace for most American workers. A humane capitalis m 
should be possible. 

To develop such a  capitalism i n the United States , we need t o 
expand th e voices tha t ar e considered t o include those schoole d 
in th e practica l implications o f law and socia l policy. Economis t 
Alan Enhrehal t argue s tha t suc h voice s ar e crucia l t o thi s dis -
cussion becaus e the y d o not rel y o n unrealisti c postulate s bor -
rowed fro m theoretica l economics : 
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Market economic s enshrine s choic e and lionize s th e individ -
ual. Carried to its furthest extreme , it all but suggests that any-
thing the individual really feels like doing can't be wrong. .  . . 
As the mantr a fo r million s o f Americans , perhap s mos t o f a 
generation, thi s se t of ideas is entitled to some respect . But i t 
need not be taken at face value, and mastery of algebra should 
not be a prerequisite for discussing it.27 

This boo k describe s th e economic s tha t underlie s America n 
law, but without formula s o r charts . The picture tha t i t paints i s 
taken fro m th e rea l worl d i n whic h w e live , no t fro m a  se t o f 
assumptions abou t th e behavio r o f fictiona l humans . We mus t 
examine thi s picture closel y i f we are to creat e a  more human e 
capitalism. Only then will Isabelle's side of the story be reflecte d 
in our nationa l policie s concerning workers an d families . 
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AFFIRMATIVE ACTIO N 

In th e eighteent h century , upper-clas s Bosto n familie s coul d 
send thei r nearl y illiterat e childre n t o Harvar d University 1 

Until th e 1920s , admissio n t o elit e institution s ofte n wa s 
restricted to those males who could afford t o pay the tuition an d 
had take n course s generall y onl y availabl e i n privat e school s 
such a s Latin. 2 Today, money continue s t o buy privileg e i n th e 
United States. Despite the extent of economic privilege in Amer-
ican society, we continue t o cling to the myth o f equal opportu -
nity, viewing the notion of economic privilege "as a radical, dan-
gerous idea, or an idiosyncratic throwback to the past, conjurin g 
up countries with monarchies , nobility, serfs , and peasants/' 3 

In th e lat e twentiet h century , som e institution s o f highe r 
education institute d affirmativ e actio n program s fo r som e 
members of racial minorities (al l the while continuing their pol-
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icy of alumni preference fo r privilege d whites) . But affirmativ e 
action ha s an d continue s t o receiv e muc h criticism , wit h th e 
result o f stigmatizin g it s beneficiaries. When upper-clas s mem -
bers of society receive benefits, no one notices, but when minor -
ity member s receiv e benefits , everyon e notice s an d criticize s 
these benefits. In 1985 Harvard University President Derek Bok 
commented o n thi s distinctio n whe n h e aske d wh y white s 
resent affirmativ e actio n fo r black s but d o not expres s "  similar 
resentments agains t othe r group s o f favored applicants , such a s 
athletes an d alumni offspring/' 4 

Embedded i n the affirmativ e actio n debat e are two assump -
tions—that affirmativ e actio n mean s tha t unqualified , o r les s 
qualified, person s ar e selecte d ove r mor e qualifie d individual s 
and tha t a  negativ e relationshi p exist s betwee n affirmativ e 
action an d workforce productivity. 5 I n othe r words , the princi -
ples o f laissez-fair e capitalis m reinforc e th e backlas h agains t 
affirmative actio n o n behal f o f disadvantage d group s i n th e 
United State s whil e condonin g affirmativ e actio n fo r privi -
leged members o f our society . "Affirmative actio n fo r th e chil -
dren o f Foundin g Father s jus t doesn' t see m t o carr y th e 
stigma/'6 

Laissez-faire capitalis m help s maintain American law' s hyp -
ocritical perspectiv e o n affirmativ e actio n an d help s propertie d 
whites gai n acces s t o educationa l institution s o r employmen t 
settings whil e criticizin g comparabl e device s tha t suppor t 
African Americans . Hiding behind laissez-faire capitalism , wit h 
its emphasi s o n efficienc y an d persona l autonomy , thi s fiel d o f 
law reflects disturbin g stereotypica l attitude s towar d race . Effi -
ciency an d persona l autonom y ar e cite d onl y whe n racia l 
minorities o r wome n see k societa l protection ; suc h concept s 
rarely ar e used to question societa l protection fo r whit e males . 
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Anti-Affirmative Actio n Economics 

The dogm a o f efficienc y ha s selectivel y infiltrate d th e la w o f 
discrimination. Richard Posner argues that an affirmative actio n 
program designe d t o achiev e a  proportiona l representatio n o f 
racial minorities at institutions of higher education is inefficien t 
because i t distort s th e result s o f preexistin g persona l prefer -
ences: "[TJhi s sor t o f interventio n would , b y profoundl y dis -
torting th e allocatio n o f labo r an d by drivin g a  wedge betwee n 
individual meri t an d economic and professional success , greatly 
undermine th e syste m o f incentive s o n whic h a  fre e societ y 
depends/'7 

The dogm a o f persona l autonom y ha s permitte d Richar d 
Epstein t o questio n th e validit y o f th e government' s authoriz -
ing or requiring affirmativ e actio n fo r a  subgroup o f society : 

There i s no externa l measur e o f valu e tha t allow s th e lega l 
system or the public at large to impose its preferences o n the 
parties in thei r ow n relationship . There i s thus n o reason t o 
have to decide whether w e shoul d weigh th e need fo r meri t 
in employmen t decision s agains t th e nee d fo r diversit y i n 
workers.8 

Similarly, Posne r contend s tha t affirmativ e actio n o n behal f o f 
racial minorities has "no logical stopping point" short o f a stan-
dard of "perfect equality." 9 The government interferes wit h per -
sonal autonom y whe n i t impose s o n employer s it s view s o f 
which subgroup s ar e entitled t o affirmative action . 

Posner's concer n fo r efficienc y appear s t o wane , however , 
when suc h argument s ar e use d t o suppor t race-base d affirma -
tive action. It might be efficient, fo r example , to offer race-base d 
preferences t o help an entire class of people overcome decades of 
entrenched poverty . Bu t whe n confronte d wit h suc h a n argu -
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ment, Posner backs away from hi s overarching concern fo r effi -
ciency: "To sa y tha t discriminatio n i s often a  rational an d effi -
cient form o f behavior i s not to say that i t is socially or ethicall y 
desirable/'10 Eve n i f race-base d affirmativ e actio n i s th e mos t 
efficient wa y t o achiev e socioeconomi c equality , Posne r assert s 
that give n the cost s of acquiring individualized information , w e 
should no t permi t th e state' s us e o f race-base d categories . A t 
this point , Posner becomes a  staunch forma l equalit y o r "  color-
blind" theorist , arguing that we must no t confus e wha t i s "effi -
cient" with wha t i s "good" or "right. " 

Posner's occasiona l recitatio n o f forma l equalit y principles , 
however, i s inconsisten t wit h hi s us e elsewher e o f th e persona l 
autonomy principle . A formal equalit y theoris t believe s tha t th e 
government mus t no t permi t th e privat e marketplac e t o deviat e 
from race-blin d principle s whe n creatin g policies eve n i f privat e 
actors sincerely believe that race-conscious policies are necessary, 
for example , to overcom e centurie s o f racia l subordination . This 
view i s inconsisten t wit h th e persona l autonom y principl e 
because it permits the moral principle of formal equality to trump 
an employer's autonomy interests in defining his or her own hir -
ing policies . B y hidin g behin d th e purporte d principl e o f effi -
ciency, Posne r an d othe r theorist s ca n selectivel y suppor t som e 
governmental policies while criticizing others. These inconsisten t 
strands of law and economics have created a patchwork of case law 
that disserve the interests of African Americans desiring access to 
higher educatio n o r employment i n the workplace. 

Educational Affirmative Actio n 

Educational institution s o f highe r educatio n hav e neve r relie d 
exclusively on the "merit" principle in deciding whom t o admit . 
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Until th e 1920s , the onl y "merit " requiremen t wa s tha t appli -
cants tak e a  lis t o f course s availabl e onl y a t privat e schools . 
These requirements , however , soo n cam e unde r attac k becaus e 
they allowe d immigran t Jew s and Catholic s t o ente r thes e elit e 
institutions. Harvar d Presiden t A . Lawrenc e Lowel l trie d t o 
respond t o thi s proble m i n th e 1920 s b y imposin g a  ceiling o n 
the number of Jews admitted, but he backed down from thi s pro-
posal when h e received a  barrage o f public criticism. Instead, h e 
established a n alumn i preferenc e polic y tha t discriminate d 
against childre n o f immigrants , many o f whom wer e Jewis h o r 
Catholic. Lowell therefore use d a n indirec t rathe r tha n a  direc t 
method o f discrimination . A s a  resul t o f thi s policy , a t leas t a 
quarter of Harvard's entering classes were the sons of graduates, 
a figure tha t ha s remained relativel y stabl e ever since. 11 

Although Harvar d ha s presumabl y discontinue d it s practic e 
of overtl y discriminatin g agains t Jewis h o r Catholi c applicants , 
it has neve r discontinue d it s preference fo r alumni . This polic y 
offers th e childre n o f alumn i a  procedura l an d substantiv e 
advantage i n th e admission s process . Procedurally , al l othe r 
applications g o t o a n admission s committe e fo r revie w befor e 
reaching the desk of the dean o f admissions. The applications o f 
children o f alumni , however , g o directl y t o th e dea n o f admis -
sions fo r reading . The dea n the n write s suc h comment s o n th e 
file as "Not a  great profile bu t just stron g enough #'s and grades 
to get the tip from lineage." 12 The alumni preference i s clearly a 
"preference": betwee n 198 3 an d 1992 , a n admitte d nonlegac y 
candidate, on average , scored thirty-five point s highe r tha n di d 
an admitted legacy candidate . 

Whereas racia l minoritie s ar e ofte n accuse d o f obtainin g a n 
unfair advantag e i n th e admission s process , legac y candidate s 
are give n a n equa l o r greate r advantage . I n 1988 , for example , 
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approximately tw o hundre d applicant s receive d alumn i prefer -
ence—a figur e tha t exceede d the tota l numbe r o f blacks, Mexi-
can Americans, Puerto Ricans, and Native Americans enrolled in 
the freshma n class . 

The legacy preference wa s originally introduced t o discrimi -
nate agains t recen t immigran t groups , suc h a s Jew s an d 
Catholics. Today, i t ha s a  disparate impac t o n Asian American s 
and othe r minorit y group s tha t ar e unlikel y t o b e abl e t o tak e 
advantage o f an alumni preference . In response to a discrimina-
tion complain t file d b y Asia n America n applicant s t o Harvar d 
University, the Office o f Civi l Rights o f the U.S. Department o f 
Education conclude d tha t alumn i preference , couple d wit h a 
preference fo r athletes, created a higher admission rate for whit e 
applicants ove r similarl y qualifie d Asia n America n applicants . 
(Nonetheless, their complain t wa s found t o be without merit. ) 

In th e 1970s , elit e America n universitie s bega n t o chang e 
their admissions policies to present an image of more racial, eth-
nic, religious , an d geographi c diversity . Man y institution s tha t 
historically ha d bee n restricte d t o whit e me n wer e opene d t o 
women an d variou s racia l minorities . Despit e thes e changes , 
however, som e remnant s o f earlie r admission s practice s 
remained in place, and new ones were added. Alumni preferenc e 
continued t o benefi t a  subse t o f whites , althoug h fo r th e firs t 
time, femal e applicant s coul d benefi t fro m thi s preference . (A t 
state schools , politica l connection s rathe r tha n alumn i prefer -
ence wer e ofte n favored.) 13 Athleti c preference s helpe d mal e 
athletes who , a t som e institution s lik e Harvard , wer e als o pre -
dominantly white . 

A new admission policy that emerged in this time period was 
increased relianc e on grades and especially tes t scores . Whereas 
graduation fro m elit e secondar y school s an d a n abilit y t o pa y 
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the tuitio n wer e th e sol e admission s criteri a befor e th e 1920s , 
the post-World War I I era saw the emergence o f so-called meri t 
criteria o f grade s an d tes t scores . I n th e 1960s , whe n scholar -
ships eventuall y becam e availabl e fo r student s fro m impover -
ished backgrounds, many African Americans were still unable to 
attend elit e institution s becaus e o f thes e recentl y invoke d 
"merit" criteria . 

Admissions testin g originall y bega n a s a n attemp t t o hel p 
make threshol d judgment s abou t candidates ' abilitie s t o suc -
ceed. Over time , however, these tests evolved "from a  threshold 
to a  relative measure " and , i n turn , le d t o th e disproportionat e 
rejection o f Africa n America n applicant s a t exactl y th e tim e 
they became formally eligibl e fo r admissio n an d financia l aid. 14 

By th e 1970s , competitive admission s testin g becam e standar d 
at nearl y al l institution s o f lega l education. 15 Today , i t i s esti -
mated tha t onl y 5. 9 percen t o f college-boun d hig h schoo l 
seniors ca n mee t th e competitiv e criteri a use d b y elit e institu -
tions, with onl y 0.4 percent o f college-bound African America n 
seniors meeting these criteria. 16 

What meri t criteri a d o thes e test s see k t o measure ? Earl y 
attacks b y minorit y group s o n th e LSA T (La w Schoo l Admis -
sion Test) focused o n the test's inability to predict success in law 
school. The empirical evidence suggested that the tests predicted 
success equally fo r minorit y an d majority students , although i t 
was no t a  particularly goo d predicto r fo r eithe r group . Becaus e 
no evidence of predictive inequality was found, "thi s significan t 
flaw [i n its predictability fo r any group] was lost in the pressur e 
to have some testing instrument." 17 Also lost in the debat e wa s 
how importan t i t was t o predic t first-yea r grade s i n la w schoo l 
as a  criterion fo r admissions , rathe r tha n succes s i n th e profes -
sion.18 The obsession with testing that began to overtake Amer -
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ican cultur e i n th e 1970 s therefor e cause d institution s t o b e 
blind t o th e accurac y o r relevanc e o f testin g whil e als o dis -
counting the significance o f the impact against racial minorities. 

Even whe n institution s attemp t t o diversif y thei r studen t 
body, they almos t never abandon thei r prime reliance on grade s 
and test scores. As Derrick Bell eloquently argued: "The decision 
to maintai n grade s an d tes t score s a s th e prim e criteri a fo r 
admission advantage s th e uppe r clas s an d ensure s tha t th e 
nation's economicall y privilege d wil l continu e t o occup y th e 
great majorit y o f th e highl y sought-afte r seat s i n prestigiou s 
colleges, medical, and law schools/' 19 

In th e 1970s , therefore, tw o divergen t transformation s too k 
place i n America n thinkin g abou t admission s t o educationa l 
institutions. On th e on e hand, Americans increasingl y believe d 
that admission s wer e base d largel y o n "merit, " placin g grea t 
weight o n the reliability o f standardized test s to evaluate it . On 
the othe r hand , Americans bega n t o believe tha t racia l minori -
ties were the only group sometimes to gain admissions withou t 
meeting suc h objectiv e criteria . "While tirade s agains t affirma -
tive action regularly fil l the pages of magazines and newspapers , 
the mos t disturbin g for m o f affirmativ e action—preferenc e 
given t o childre n o f alumni , know n a s 'legacies'—i s usuall y 
ignored b y critics." 20 Only racia l minoritie s wer e targete d a s a 
group undeservin g o f admission s o n meri t ground s alone . 
Minority student s do not have the political or academic connec-
tions t o provid e th e suppor t networ k o f th e preferentiall y 
admitted majorit y students. 21 

Minority grou p member s wer e single d ou t a s receivin g 
"preferential" treatment , bu t majorit y grou p members , wh o 
were eve n mor e likel y t o hav e bee n give n preferentia l treat -
ment, were no t subjec t t o criticis m o r stigma . One migh t sim -
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ply sa y tha t variou s criteri a wer e use d fo r admission s pur -
poses—test scores , parents' educational status , political connec-
tions, talent i n mal e sports , and race . One woul d no t necessar -
ily labe l an y o f the m a s mor e o r les s appropriat e o r problem -
atic. Yet American societ y cleverl y group s thes e criteri a alon g 
racist lines , not questionin g th e criteri a tha t benefi t white s an d 
males but questionin g thos e criteri a tha t benefi t racia l minori -
ties. When the Office o f Civil Rights investigated whether Har -
vard's us e o f legac y preferenc e discriminate d agains t Asia n 
American applicants , th e offic e uphel d Harvard' s us e o f th e 
legacy preferenc e despit e it s advers e impact , becaus e thes e 
preferences wer e "long-standing an d legitimate." Alumni pref -
erence i s thus defende d a s a n appropriat e organizationa l prin -
ciple, wherea s race-base d affirmativ e actio n come s unde r 
increased attack . 

The poin t her e i s no t t o argu e tha t race-base d affirmativ e 
action is entirely good or that alumni preference i s entirely bad . 
Rather, th e poin t i s tha t th e publi c perceptio n o f admission s 
policies is filtered throug h a  racist lens . When th e grou p tha t i s 
targeted fo r assistanc e shift s fro m a  predominantly whit e mal e 
economic elite to an African America n subclass , the public takes 
notice an d complain s abou t th e derogatio n o f th e meri t princi -
ple. There i s no uniforml y applie d meri t principl e operatin g i n 
American society . Instead , a  meri t myt h i s invoke d whe n th e 
color of the beneficiary grou p start s to darken . 

Laissez-faire economic s has played a  role in this inconsisten t 
development o f the law of preferential treatment . The case tha t 
best capture s thi s rol e i s Hopwood  v.  State  of  Texas. 22 Relyin g 
on th e scholarshi p o f Richar d Posner , th e Fift h Circui t over -
turned a  racial criterion i n admissions while affirming a  prefer -
ence for whites . It concluded tha t a  university ma y not conside r 
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an individual' s rac e i n th e applicatio n proces s bu t ca n conside r 
an applicant' s "relationshi p t o school alumni/ ' 

The alumn i facto r i s a  blatant preferenc e fo r whites ; to wit , 
the Universit y o f Texas excluded blacks fro m consideratio n fo r 
admission unti l 1950. 23 As recentl y a s 197 1 th e Universit y o f 
Texas Schoo l o f La w admitted n o black students . Almost ever y 
child o f ever y alumn i fro m tha t yea r i s white, but i n th e nam e 
of formal equality , the Fift h Circui t approve d an alumni prefer -
ence whil e disapprovin g a  minorit y racia l preference . I n con -
cluding that affirmativ e actio n does not even serve the interest s 
of racia l minorities , who ar e its targeted beneficiaries , th e Fift h 
Circuit cite d a  197 4 la w revie w articl e b y Richar d Posne r tha t 
made unsubstantiate d claim s abou t th e stigm a agains t racia l 
minorities. The articl e entirel y ignore d th e body o f scholarshi p 
since 1974 on the subject of stigma, and it never questioned wh y 
alumni childre n d o not suffe r fro m stigm a du e t o thei r prefer -
ential treatment . 

"Never have white judges, relying exclusively on the work of 
white scholars , spoken s o authoritatively abou t th e black expe -
rience in America/' said Professor Lelan d Ware in criticizing the 
decision o f th e Fift h Circui t Cour t o f Appeal s i n Hopwood  v. 
State ofTexas. 24: 

Rather tha n focu s o n extensive scholarshi p by racia l minori -
ties concernin g stigma , th e Fift h Circui t relie d exclusivel y o n 
scholarship by whites. Richard Posner' s 197 4 law review articl e 
on the DeFunis  cas e was cited three time s with approva l by th e 
court, but a request by the Thurgood Marshall Legal Society and 
the Black Pre-Law Association to intervene was denied. Posner's 
work establishe d th e propositio n (whic h thes e predominantl y 
black organizations were not permitted to attempt to contradict ) 
that "[t]h e us e o f a  racial characteristi c t o establis h a  presump-
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tion tha t th e individua l als o possesse s other , an d sociall y rele -
vant, characteristics exemplifies , encourages, and legitimizes th e 
mode of thought and behavior that underlies most prejudice an d 
bigotry i n moder n America." 25 Why , then , didn' t alumn i chil -
dren als o face suc h prejudice an d bigotry ? 

Posner's conjectur e abou t prejudice , havin g bee n uttere d i n 
1974 without empirica l support, became a settled fact more tha n 
twenty year s late r whe n quote d b y th e Fift h Circuit . Ha d th e 
court quote d blac k scholar s lik e Randal l Kennedy , the y instea d 
would have had to deal with sophisticate d response s like , "[t]he 
problem wit h thi s vie w [tha t affirmativ e actio n entrenche s 
racial divisiveness] i s that intense white resentment ha s accom -
panied every effor t t o undo racia l subordination n o matter ho w 
careful th e attempt t o anticipate an d mollify th e reaction/' 26 As 
for th e stigm a argument , Professo r Kenned y responds : "In th e 
end, the uncertain exten t to which affirmative actio n diminishe s 
the accomplishment s o f black s mus t b e balance d agains t th e 
stigmatization that occurs when blacks are virtually absent fro m 
important institution s i n th e society . .  . . This positiv e resul t o f 
affirmative actio n outweigh s an y stigm a tha t th e polic y 
causes/'27 

Why, one must wonder , was Judge Posner' s 197 4 law revie w 
cited as an authorit y o n the effect s o f affirmative actio n o n ou r 
society, rathe r tha n Professo r Kennedy' s 198 6 la w revie w arti -
cle, whic h als o discusse s th e issu e i n "cost-benefit " terms ? I f 
Posner i s correct , why d o s o many Africa n American s suppor t 
affirmative action ? Ar e the y jus t plai n stupid ? O r ar e the y a s 
smart as white alumni in recognizing the value of a degree fro m 
a well-respected institution , regardles s o f th e admission s crite -
ria? Th e importanc e o f th e Hopwood  opinio n i s tha t i t make s 
clear what earlier one might have been able only to suggest cyn -



38 Affirmative Actio n 

ically—that law and economies' supposed concern for efficienc y 
and persona l autonom y i s deploye d i n a  wa y tha t dispropor -
tionately serve s the interests o f propertied whites . 

Let u s preten d fo r a  moment tha t alumn i preference s wer e 
held t o the sam e stric t scrutin y standar d a s racia l preferences . 
Under th e Constitution , policie s tha t ar e subjecte d t o stric t 
scrutiny mus t mee t a  means/en d justification . Th e end s tha t 
they see k to accomplish mus t b e "compelling, " and the mean s 
used t o achiev e thos e end s mus t b e narrowl y tailore d t o 
achieve those ends . If alternative mean s ar e availabl e to attai n 
the stated objective that can avoid using the tainted category — 
in thi s case , alumni preference—the n thos e alternativ e mean s 
must be used. In the language of law and economics, we shoul d 
not permit the use of an inefficient criterion—alumn i status — 
as a proxy fo r anothe r characteristi c tha t w e want t o measure . 
We should insis t o n using highly accurat e indicators . Employ -
ing such reasoning with respec t to the racial criterion, the Fift h 
Circuit say s tha t i t i s offensiv e t o us e a  racia l preferenc e a s a 
proxy fo r anothe r characteristic , suc h a s diversit y o f view -
point, because th e preferenc e doe s no t mee t th e narrowl y tai -
lored portion o f the constitutional standard . We should see k t o 
use criteri a tha t mor e perfectl y matc h th e characteristi c tha t 
we purpor t t o measur e i n orde r t o bette r attai n th e state d 
objective. 

Under thi s standar d o f efficiency , w e canno t justif y th e 
alumni preference i f it is being used inefficiently a s a proxy fo r 
another characteristic , suc h a s donation s o r academi c excel -
lence. Donations ca n b e directl y measured ; n o prox y i s neces -
sary or efficient. Moreover , giving weight to alumni giving con-
tradicts th e state d admission s criteri a tha t ar e suppose d t o b e 
"need blind/' How can a process be need blind while also giving 
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weight t o alumn i children , becaus e o f it s beneficia l effec t o n 
fund-raising? I f we justify th e legac y preference o n a  financia l 
basis, then "i t might sav e time an d trouble simpl y to sel l diplo-
mas fo r thei r childre n t o ric h alumn i parent s throug h th e 
mail/'28 

Academic excellenc e i s often use d t o justify thi s preference . 
Harvard's dea n o f admissions , Willia m Fitzsimmons , justifie d 
the preference i n 1991 by statin g that "[c]hildre n o f alumni ar e 
just smarter ; the y com e fro m privilege d background s an d ten d 
to grow up in homes where parent s encourag e learning/' 29 Th e 
empirical evidence , however , doe s no t suppor t thi s claim , sinc e 
on average , thes e admittee s hav e lowe r grade s an d tes t score s 
than do nonlegacy admittees. In addition, the standard measure s 
of excellence (grade s and test scores) probably already overstat e 
the abilities of this group because they are likely to have had the 
economic resource s t o maximiz e thei r performanc e o n thes e 
measures. I n an y event , th e equatio n o f alumn i childre n wit h 
superior academi c excellenc e (beyon d th e prediction s tha t 
would otherwis e b e mad e fro m grade s an d tes t scores ) i s no t 
logical, rational , o r efficient . Th e las t tim e tha t Harvar d com -
pared th e performanc e o f legacy an d nonlegac y classmate s wa s 
in 195 6 when a  study "showe d Harvar d son s hoggin g th e bot -
tom o f the grade curve." 30 

Alternatively, on e might argu e tha t th e alumni preference i s 
not intende d t o stan d a s a  prox y fo r somethin g else , tha t i t 
stands fo r itself , that a  university preferentiall y value s the chil -
dren o f it s alumn i becaus e o f thei r previou s experienc e a s chil -
dren o f alumn i a t tha t institution . Thos e childre n hav e some -
thing in common—they have grown up in a household in which 
one of the parents graduated from tha t institution. It is true tha t 
the compositio n o f thi s grou p ha s bee n sociall y constructed . 
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One i s no t inherently—biologically—a n alumn i child ; on e 
becomes an alumni child because of something that one's paren t 
has don e eithe r befor e o r afte r one' s birth . On e the n acquire s 
this trai t throug h one' s parent . 

But how valuable is a group identity that has existed for pos -
sibly only one generation? And does being the child of an alum -
nus o r alumna reall y shape his or her identit y i n any meaning -
ful way ? Ca n i t mee t a  compelling stat e interes t standard ? I t i s 
hard t o justify a n alumn i preferenc e tha t come s clos e to estab -
lishing a compelling, or even strong, state interest. Legacy pref-
erences are simply affirmative actio n for the rich, pure and sim -
ple, with n o nobl e purpose. 31 I n th e languag e o f la w an d eco -
nomics, there i s no objective basi s for thi s preference . 

Justifications fo r racia l affirmativ e actio n are , i n fact , muc h 
stronger. A s wit h th e alumn i category , i t i s no w commonl y 
acknowledged tha t rac e i s a  sociall y constructe d experience . 
Anthropologically, racia l difference s amon g human s d o no t 
genuinely exist . But historically, we have created a  meaning fo r 
certain characteristics that we label race. The social constructio n 
of thos e trait s make s the m n o les s real . An institutio n migh t 
value havin g someon e presen t a t a  universit y wh o gre w u p 
identified a s a  member o f a  particular racia l group . And unlik e 
the alumni preference, this form o f self-identity ma y have been 
passed on for many generations and learned at an early age. The 
views o f th e member s o f thi s grou p nee d no t b e identica l i n 
order fo r thei r presenc e t o b e valuabl e o r noteworthy . I n fact , 
the difference s i n thei r viewpoint s migh t hel p rebu t socia l 
stereotypes suc h a s "al l black s thin k alike. " But thei r presenc e 
reflects th e realit y o f a  genuine socia l category . 

When he spoke about the effect o n prejudice and bigotry, Pos-
ner misunderstood th e justification fo r mor e than toke n partici -
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pation b y a  racial minority grou p a t a n institution . The poin t i s 
not that al l blacks think alike , and so we do not need more blacks 
to attain diversity in viewpoint. Rather, the point is that all blacks 
do not  thin k alike , but thi s fac t wil l no t b e apparen t unti l mor e 
than a  token number o f blacks attend an institution . 

Posner is fond o f reciting formal equalit y arguments to over -
turn affirmativ e action , but i t i s misleading t o sugges t tha t th e 
law o f educationa l admission s i s really formall y equal . Alumni 
preference policie s ar e no t subjec t t o judicial challenge , despit e 
their disparat e impac t agains t racia l minorities , becaus e dis -
parate impac t theor y unde r th e Constitutio n o r Title VI o f th e 
Civil Right s Act o f 196 4 requires proo f o f "intent " t o discrimi -
nate racially, which the courts have ruled is not available in such 
situations. Hence , th e Offic e o f Civi l Right s rule d agains t th e 
Asian American complainant s i n th e racia l discriminatio n cas e 
against Harvard University tha t challenged alumni preferences . 
Even thoug h a  disparat e impac t agains t Asia n American s ma y 
have existed , n o direc t evidenc e o f inten t t o exclud e Asia n 
Americans was found. The historical evidence that alumni pref -
erence wa s originall y create d t o exclud e othe r immigran t 
groups—Jews an d Catholics—wa s considere d sufficien t evi -
dence o f lawfu l intent . Racia l preferenc e policie s fo r racia l 
minorities, however , ar e subjec t t o judicia l challeng e becaus e 
they purportedl y har m white s intentionally . Forma l equalit y 
results in unequal justice when whites are given preference an d 
blacks ar e not . Posner' s versio n o f la w an d economic s require s 
blacks to justify th e obviou s benefit s o f more than toke n diver -
sity (withou t considerin g black scholarship) an d permits white s 
to perpetuate segregatio n withou t justification . Thi s i s not for -
mal equality ; i t i s the maintenanc e o f a  white, propertied socia l 
and economic structure . 
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Employment Affirmative Actio n 

Particular employmen t decisions , lik e particula r educationa l 
admissions decisions , requir e tha t th e criteri a fo r selectio n b e 
specified. In the employment area , such criteria are often consid -
ered to be based on merit unless they involve race-based affirma -
tive action . Nonetheless , man y o f thes e criteri a benefi t whites , 
even though they do not correlate significantly wit h the capacity 
to perfor m th e job i n question . The criteri a tha t disproportion -
ately favor whites include word-of-mouth recruiting , high school 
or college diploma requirements, and " general intelligence" tests . 
When challenge d as giving an unfair advantag e to nonblack can-
didates for employment, these devices are often applaude d by law 
and economics theorists despite little evidence of fairness o r effi -
ciency By contrast, when an y system i s imposed to favor a  black 
candidate for employment, these same theorists criticize the pref-
erence by hiding behind concerns for forma l equality . 

These employmen t criteri a hav e no t bee n consisten t ove r 
time. Standardized testin g i s a twentieth-century phenomeno n 
that bega n t o b e commonplac e i n civi l servic e employmen t a s 
overt rac e an d gende r barrier s wer e eliminated . Suc h test s ar e 
presumed to test an applicant' s ability to perform a  job when i n 
fact, bot h thei r predictiv e abilit y an d thei r abilit y t o compar e 
candidates i s limited. 32 As blacks cam e t o hav e mor e schoolin g 
in the 1970s, a college education became increasingly important , 
although th e actua l value o f a  college degree i s often presume d 
rather tha n empiricall y established . By 1980 , the averag e blac k 
person ha d 12. 0 year s o f school , compare d wit h 12. 5 year s fo r 
whites, bu t fel l behin d i n colleg e education . I n 1980 , 17.1 per -
cent o f white s ha d receive d colleg e diplomas , compare d wit h 
only 8. 4 percent o f blacks.33 
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Whites hav e th e opportunit y t o benefi t fro m examinatio n 
and educatio n requirements , regardles s o f whether thos e crite -
ria correlat e wit h positiv e workplac e performance . America n 
culture simpl y presumes suc h a  correlation. For example, whe n 
Epstein defend s educationa l requirements , h e doe s no t rel y o n 
empirical evidence . Instead, h e refer s t o th e "globa l socia l per -
ception tha t education , lik e goo d persona l habits , i s alway s jo b 
related/'34 And a s is typica l o f suc h assertions , Richar d Epstei n 
relies o n th e wor k o f Richar d Posne r t o suppor t hi s statement . 
Posner, i n turn , base d hi s correlatio n o n "judicia l an d profes -
sional experience with educational requirements in law enforce -
ment/'35 I n fact , th e court s tha t hav e examine d th e empirica l 
evidence concernin g educationa l requirement s hav e no t share d 
Judge Posner' s presumptio n o r conclusion. 36 Hence , a s i n th e 
Hopwood case , such presumptions have been created by Richar d 
Posner's unsubstantiated scholarship . As Randall Kennedy asked , 
"Would anyon e clai m tha t Henr y For d I I was hea d o f th e For d 
Motor Compan y becaus e h e was th e mos t qualifie d perso n fo r 
the job?"37 

One are a o f employmen t tha t i s ofte n considere d merito -
cratic but i s based on a  history o f exclusionary tactic s i s admis-
sion to the legal bar. In the earl y nineteenth century , admissio n 
standards wer e greatl y reduce d t o permi t nearl y an y eligibl e 
man t o practic e law. 38 Women an d black s were , o f course , for -
mally exclude d fro m th e practic e o f law. 39 When th e America n 
Bar Association unknowingl y admitte d thre e blac k lawyer s t o 
membership i n 1912 , i t immediatel y passe d a  resolutio n pre -
cluding furthe r associationa l miscegenation , thu s ensurin g it s 
"lily-white membershi p fo r th e nex t half-century/' 40 

By th e lat e nineteent h century , thi s practic e bega n t o com e 
under attac k when article s complained that "horde upon horde " 
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were "connected with th e practice of so noble a  profession/'41 I t 
was at this time that Christophe r Columbu s Langdell' s views of 
legal education began to dominate American culture . Two expla-
nations fo r Langdell' s influence o n the profession ar e his ties to 
Harvard an d his "scientific" justification o f legal education. The 
elitist value s o f la w an d economic s tha t emerge d durin g th e 
Industrial Revolutio n wer e partl y responsibl e fo r th e develop -
ment o f more formal standard s for admission to the bar. In 192 1 
and agai n i n 1971 , the American Ba r Association approve d th e 
bar examinatio n a s a  criterion fo r admissio n t o th e bar . Today, 
only th e stat e o f Wisconsin relie s o n th e diplom a privileg e fo r 
bar admission , eschewin g th e ba r examination . Hence , relianc e 
on the ba r examinatio n fo r admissio n t o the bar i s a phenome-
non o f th e lat e twentiet h century . The rol e o f th e lega l ba r t o 
weed ou t th e "hordes " who wante d t o practic e la w als o was a n 
expression o f over t clas s bias . This clas s bia s persist s toda y a s 
"bar association s ten d t o concentrat e o n low-statu s attorney s 
who hav e committe d improprieties , turnin g a  blind ey e t o th e 
abuses o f name partners a t prestigious firms/' 42 

In th e eighteent h an d nineteent h centuries , forma l barrier s 
excluded Africa n American s an d wome n fro m th e practic e o f 
law, wherea s today , th e ba r exa m disproportionatel y exclude s 
African American s fro m th e practic e o f law. Although on e can -
not prov e directl y tha t th e examinatio n requiremen t wa s cre -
ated t o wee d ou t Africa n Americans , circumstantia l evidenc e 
does support this view. For example, the state of South Carolin a 
eliminated th e diplom a privileg e an d institute d th e ba r exami -
nation requirement exactl y three years after th e state opened its 
first blac k la w school. 43 The n th e "readin g th e bar " rul e wa s 
eliminated i n 1957 , shortl y afte r a  blac k applican t use d thi s 
method t o gai n admission . Th e stat e o f Sout h Carolina , o f 
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course, defends eac h o f thes e change s o n race-neutra l grounds . 
Similarly, i n Philadelphia , applicant s fo r admissio n t o th e ba r 
were photographed , an d blac k applicant s wer e seate d sid e b y 
side in the same row "to facilitate th e grading of their examina -
tions/'44 The raciall y consciou s gradin g o f th e ba r examinatio n 
followed a  covertly discriminator y preceptorshi p an d registra -
tion syste m unde r which no t a  single black was admitted t o th e 
Pennsylvania ba r between 193 3 and 1943 . Hence, the bar exa m 
(with it s racial impact) i s of recent vintage in the United States . 

The ba r exa m persist s a s a  selectio n device , despit e it s dis -
parate impact , becaus e i t i s though t t o wee d ou t incompeten t 
applicants to the bar. There is no evidence, however, that the ba r 
exam test s one' s abilit y t o be a  lawyer; instead , i t i s essentiall y 
an achievement test . It simply verifies a  student's prior privileg e 
"that [has ] alread y bee n teste d fo r a t leas t thre e time s i n a  law 
student's career , namely , durin g undergraduat e training , th e 
LSAT, and la w schoo l training." 45 Recognizin g th e correlatio n 
between grade s i n la w schoo l an d passag e o f th e ba r examina -
tion, th e Fourt h Circui t stated : "A n applican t fo r th e Ba r wh o 
has graduate d fro m a n accredite d la w schoo l arguabl y ma y b e 
said to stand before the Examiners armed with law school grades 
demonstrating tha t h e possesse s sufficien t job-relate d skills . 
Why, then, any bar examinatio n a t all?"46 

If the ba r exa m were require d t o withstand a  rigorous stan -
dard o f justification , i t i s doubtfu l tha t i t woul d pas s muster . 
Commenting o n th e selectio n o f a  cutof f passin g scor e o n th e 
bar exam , fo r example , th e Fourt h Circui t noted : "W e ten d t o 
agree with appellants ' exper t that , i f thi s secon d syste m i s uti -
lized i n th e precis e manne r describe d b y th e Ba r Examiners , i t 
would b e almos t a  matte r o f pur e luc k i f th e '70'  thereb y 
derived corresponde d wit h anybody' s judgmen t o f minima l 
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competence/'47 An d whe n upholdin g th e constitutionalit y o f 
the ba r exa m unde r a  very lenien t constitutiona l standard , th e 
Fourth Circui t acknowledged : "Tha t i s not t o sa y tha t suc h a n 
unprofessional approac h leaves us with much confidenc e i n th e 
precise numerica l result s obtained/ ' Despit e th e apparen t 
imprecision o f the ba r examination , i t persist s a s the predomi -
nant selectio n device . Its continued us e reflects th e Langdellia n 
trend towar d tryin g t o introduc e scientifi c principle s int o th e 
selection o f lawyers , regardles s o f th e validit y o f thos e princi -
ples. 

The ba r exa m i s a  uniquely America n phenomenon . Othe r 
countries often requir e prospective lawyers to " article" in orde r 
to gain experienc e practicin g law before bein g allowe d to wor k 
on thei r own . But they d o not rel y o n a n invalidated multiple -
choice exam to test students ' substantive knowledge o f law and 
also t o exclud e a  distinct portio n o f thos e wh o hav e graduate d 
from la w school. In the United States , although Wisconsin doe s 
not requir e a  ba r exa m fo r individual s wh o hav e graduate d 
from a  state institution , n o one has complaine d abou t th e rela -
tive competenc y o f lawyer s i n tha t state . The moder n persis -
tence o f the bar exam thus represent s a  state-sanctioned intru -
sion int o th e workplac e tha t canno t b e justified o n efficienc y 
grounds. 

Ironically, whe n th e la w trie s t o forc e employer s t o justif y 
examination o r education requirements , scholar s in the field o f 
law an d economic s complai n loudly . The case  tha t exemplifie s 
this phenomenon i s Griggs v.  Duke Power, 48 whic h was decide d 
under Titl e VI I o f th e Civi l Right s Ac t o f 196 4 rathe r tha n 
under th e Constitution . A s i n th e ba r examinatio n example , 
Griggs i s a n excellen t demonstratio n o f ho w educationa l an d 
testing requirement s chang e a s over t entr y barrier s t o black s 
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are eliminated . I n Griggs,  a n employe r change d th e rule s fo r 
promotion fro m laborer-leve l jobs into higher-level jobs on th e 
very da y tha t Titl e VII wen t int o effec t (Jul y 2 , 1965). For th e 
first time , employees were required to pass a high school equiv -
alency progra m i n orde r t o b e promoted . Thei r performanc e 
could be confirmed onl y by earning a  set score on the Wonder -
lie general intelligence tes t or the Bennett AA general mechan -
ical test . 

The U.S . Supreme Cour t conclude d i n th e Griggs  cas e tha t 
such devices have a  disparate impac t o n blacks and could not b e 
justified b y busines s necessit y i n thi s case. 49 (Unde r th e busi -
ness necessity rule , an employe r ca n use a  selection devic e tha t 
produces a disparate impact on the basis of race or sex only if the 
employer ca n demonstrat e tha t th e tes t i s necessar y fo r th e 
businesses efficien t operation . In the case  of a  test, an employe r 
must demonstrat e validit y unde r th e standard s accepte d b y 
social scientist s in the fiel d o f testing.) Becaus e employers suc h 
as Duk e Powe r hav e bee n unabl e t o construc t th e evidenc e o f 
test validit y require d unde r thi s standard , the y n o longe r rou -
tinely us e genera l intelligenc e test s t o selec t employees. 50 On e 
might have expected law and economics scholars to applaud thi s 
result, a s i t encourage s employer s t o choos e efficient , job -
related selection devices rather than rely on presumptions abou t 
correlations betwee n tes t score s an d jo b performance . Instead , 
this lin e o f case s ha s bee n roundl y criticize d a s makin g i t to o 
expensive fo r employer s to use testing and educational require -
ments tha t ca n withstand judicial scrutiny . 

Richard Epstei n ha s le d the charg e agains t requirin g valida -
tion o f suc h tests , claimin g tha t testin g serve s a  valuable pur -
pose. His sourc e fo r thi s clai m i s th e industr y tha t create s an d 
promotes thes e tests : 
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Notwithstanding thei r embattle d statu s unde r Titl e VII , 
there i s a widespread belie f o n the par t o f those who desig n 
and use general employment tests that these provide accurate 
and essential predictions of job success for individual workers 
and should therefore b e regarded as an important, indee d an 
indispensable, aid in hiring and promotion decisions. 51 

Epstein's reasoning is circular. He insists that we should per -
mit educationa l an d testing requirement s t o give young peopl e 
an incentiv e t o obtai n mor e education . "[B] y reducin g th e 
returns o n education , i t remove s on e o f th e incentive s tha t 
young people have to expend money, time, and effort o n acquir -
ing a n education/' 52 Bu t w e coul d als o cautio n youn g peopl e 
from thinkin g tha t mor e educatio n alway s lead s t o mor e 
employment opportunities . The y ma y wan t t o conside r othe r 
reasons for seekin g higher education , such as the intrinsic satis-
faction gaine d o r th e differin g type s o f job s tha t ma y becom e 
available. Young people who choos e to pursue a  doctoral degre e 
in th e humanitie s mus t recogniz e tha t the y migh t ear n mor e 
money simpl y b y completin g a n inexpensiv e certificat e pro -
gram i n th e healt h car e field , ye t presumabl y the y mak e thei r 
choice fo r it s intrinsi c value . Carrie d t o it s logica l conclusion , 
however, Epstein' s argumen t woul d permi t employer s t o ba r 
from low-leve l employmen t anyon e who could not obtai n hig h 
test scores or a college diploma, regardless o f his or her aptitud e 
for that particular job. But many employers would be quite mis-
taken i n assumin g tha t la w professors , fo r example , who scor e 
well o n genera l intelligenc e test s woul d b e competen t t o fulfil l 
the kind o f mechanical position tha t was a t stake in Griggs. 

Another employmen t devic e tha t ofte n harm s th e employ -
ment opportunitie s o f blacks i s word-of-mouth recruiting . The 
American labo r forc e i s heavil y segregate d alon g racia l lines . 
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Because o f segregatio n i n friendshi p an d housin g patterns , 
word-of-mouth recruitin g help s perpetuat e thos e segregate d 
patterns a t th e workplace . A s th e Fift h Circui t conclude d i n 
1973, word-of-mouth recruitin g "operate s a s a  'built-in-head -
wind' t o blacks" at a  workforce i n which onl y 7. 2 percent o f th e 
employees ar e black. 53 Similarl y a  199 4 Universit y o f Min -
nesota stud y o f poor youth s i n Bosto n foun d tha t th e black s i n 
the sample had more schooling but lower wages than the white s 
did, becaus e th e white s ha d bette r employmen t contacts . 
"Whites wh o foun d job s throug h relative s earne d 3 8 percen t 
more than th e blacks who did . But fo r thos e who got jobs with -
out contacts , the white-black earnin g gap was only 5 percent." 54 

Word-of-mouth recruiting , therefore , affect s bot h employabil -
ity an d wages. 

Word-of-mouth recruitin g ha s bee n uphel d a s "efficient " 
even whe n th e evidenc e demonstrate s tha t i t woul d hav e bee n 
equally efficien t t o notif y th e stat e unemploymen t servic e o f a 
job opening. Then, however, the applicants would have been dis-
proportionately black , given the disproportionately hig h rat e of 
unemployment i n th e blac k community . Unemploymen t b y a 
particular racia l grou p i s easil y perpetuate d i f word-of-mout h 
recruiting rathe r tha n notificatio n o f th e stat e unemploymen t 
office i s the primary method of recruitment fo r entry-leve l jobs. 
This i s a n exampl e o f unconsciou s racis m tha t als o serve s a s a 
self-perpetuating for m o f discrimination . A n employe r ma y 
choose to pursue an application process that minimizes it s costs, 
but wil l i t choos e t o notif y th e stat e unemploymen t office , o r 
will it encourage its employees to tell their friends an d relative s 
about the job openings ? 

Although bot h mechanism s ar e cheap and thus efficient , th e 
first proces s usually result s in large numbers o f minority appli -
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cants, and the second usually does not (tha t is , not in an alread y 
segregated workplace). Hence as early as 1968, Professor Alfre d 
Blumrosen, who also worked for the Equal Employment Oppor -
tunity Commissio n (EEOC) , suggeste d tha t " a requiremen t 
outside of the Sout h tha t al l employers utiliz e the employmen t 
service with respec t t o al l jobs wil l benefit Negr o job seeker s t o 
a proportionall y greate r exten t tha n white , an d shoul d b e 
imposed/'55 A  searc h fo r efficiency , combine d wit h eithe r con -
scious or unconscious racism , may resul t i n the choice of word -
of-mouth recruitment . Th e Sevent h Circui t ratifie d word-of -
mouth recruitmen t a s consisten t wit h th e principle s o f effi -
ciency an d thereb y presume d tha t i t i s also consisten t wit h th e 
principle o f nondiscrimination . The EEOC s argumen t i n thes e 
cases that stat e employment service s were not , but shoul d hav e 
been, used for employmen t advertisin g was ignored. There is no 
reason t o equat e efficienc y wit h nondiscrimination . Severa l 
efficient source s fo r employee s exist . Why, then , wa s thi s par -
ticular devic e chosen ? 

When word-of-mout h recruitmen t result s in few black appli -
cants, the Seventh Circui t blames the black applicants rather tha n 
the employer' s recruitmen t practices . Thus, in EEOC  v.  Chicago 
Miniature Lamp  Work, 56 th e Sevent h Circui t hel d agains t th e 
black plaintiff s (reversin g th e tria l court' s decision ) i n a  case i n 
which the plaintiffs ha d complained o f discrimination i n recruit -
ment. The Seventh Circui t found tha t because the factory wa s in 
a Hispanic and Asian part o f Chicago , it was unrealistic to expec t 
blacks to want t o work there . It blamed the low application rate s 
for blacks on their lack of interest in such jobs rather than on any 
affirmative action s by th e employer . In the court' s words : "[The 
company] is not liable when it passively relies on the natural flo w 
of applicants for it s entry-level positions. " 
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Eight year s later , in EEOC  v.  Consolidated Service  Systems, 
the Miniature holdin g was transformed int o the conclusion tha t 
word-of-mouth recruitmen t i s inherentl y "efficient " an d 
"cheap."57 This time, the compan y was located in th e majority -
black cit y o f Chicago . Relianc e o n word-of-mout h recruiting , 
however, resulte d i n a  smal l Africa n America n applican t pool . 
Despite th e apparen t irrationalit y o f th e applican t pool , Judg e 
Posner, writing fo r th e Sevent h Circuit , was heavil y persuade d 
by th e efficienc y o f Consolidated' s hirin g practices . N o fewe r 
than fou r times , Posne r repeate d tha t Consolidate d picke d th e 
cheapest an d mos t efficien t metho d o f hiring , tha t is , word-of-
mouth recruitment . As he stated, "[I]t is clear[,] as we have been 
at pains to emphasize, [tha t it is] the cheapest and most efficien t 
method o f recruitment , notwithstandin g it s discriminator y 
impact." Posner' s nonempirica l assertio n abou t efficienc y 
entirely overlooke d th e efficienc y o f notifying th e stat e unem -
ployment offic e o f job openings . 

Posner's unsupported assertion s also recently appeared agai n 
in a dissenting opinion by Seventh Circui t Judge Daniel Manion , 
another proponen t o f conservativ e economi c principles . Thi s 
case also reflected seriou s problems with a n employer' s recruit -
ment an d hirin g process , wit h th e resul t tha t absolutel y n o 
blacks wer e hire d i n a  six-yea r period , eve n thoug h th e plan t 
was locate d i n a  predominantl y blac k neighborhood . Manio n 
chose t o ignor e th e overwhelmin g statistic s i n th e case , con -
cluding tha t "English-speakin g jo b seeker s ma y no t wan t t o 
work in an environment o f predominantly foreig n languages." 58 

As i n th e Chicago  Miniature  Lamp  Works  case , he conclude d 
that the lack of interest b y blacks in the area was more likely t o 
explain the low rate of black employment than was an act of dis-
crimination b y the employer , O&G Sprin g &  Wire Forms . 
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The onl y evidenc e confirmin g th e interes t o f black s i n suc h 
employment contradict s Manion's assertion. A complaint of dis-
crimination file d with the EEOC resulted in a  dramatic increas e 
in application s b y Africa n American s a t th e company 59 Di d 
African American s suddenl y becom e intereste d i n workin g 
alongside non-English-speakin g employees ? A s with th e affir -
mative actio n cases , Judg e Manio n mad e assumption s abou t 
blacks that one would not make about whites. This case reflecte d 
an employment settin g in which Polish Americans and Spanish -
speaking American s worke d sid e b y side . Although thes e tw o 
groups o f white s di d no t hav e a  commo n language , the y 
appeared t o b e comfortabl e wit h eac h othe r i n th e workplace . 
Judge Manio n assumed , however , tha t African Americans , wh o 
spoke yet a  different language , would no t be comfortable work -
ing alongside these two groups . 

Manion als o overlooked th e argument s availabl e in thi s cas e 
concerning economi c rationality . Unlik e th e Consolidated  Ser-
vices case , O& G wa s locate d i n th e hear t o f a  predominantl y 
black neighborhood . I t was therefor e economicall y rationa l fo r 
blacks t o see k employmen t there . Accordingly , sinc e Manio n 
could no t clai m economi c rationality , h e invente d nationa l ori -
gin o r languag e animu s o n th e par t o f African Americans , bu t 
with n o testimon y o n recor d t o suppor t it . I t wa s fa r easie r t o 
blame unemploye d black s fo r thei r lo w employmen t recor d 
than t o blame O&G's management . 

Manion's theme strongl y reflect s th e values of efficiency an d 
objectivity foun d i n law and economics . To bolster hi s efficienc y 
argument, h e quote d Judg e Posner' s opinio n i n Consolidated 
Service: "It would be a bitter irony if the federal agency dedicated 
to enforcin g th e antidiscriminatio n law s succeede d i n usin g 
those laws to kick these people off the ladder by compelling them 
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to institute costly systems of hiring/'60 According to this "logic," 
word-of-mouth recruitin g shoul d be tolerated becaus e i t i s pur -
portedly th e cheapes t method , eve n i f i t knowingly result s i n a 
loss of employment opportunitie s fo r African Americans . 

Applying the principle of objectivity, Manion contende d tha t 
there wa s n o way t o argue wh y on e subgrou p deserve s prefer -
ential treatment ove r another subgroup . "By not taking the lan -
guage facto r int o consideratio n th e EEO C ha s i n effec t pu t a 
quota o n on e vulnerable grou p a t th e expens e o f another. " Bu t 
the "languag e factor " wa s Judg e Manion' s invention , becaus e 
the evidenc e showe d tha t i t di d no t dete r th e employmen t o f 
two groups o f whites a t that workplace . 

The cleve r mov e i n Judg e Manion' s opinio n wa s t o twis t a 
requirement fo r equa l treatment—givin g black s an d other s a n 
equal opportunity to hear about openings and be hired at O&G— 
into a  "quota " tha t apparentl y pitte d "on e vulnerabl e group " 
against another . Affirmativ e actio n i s considere d inefficien t 
because i t reflect s non-merit-base d preference s fo r blacks , bu t 
word-of-mouth recruitmen t fo r nonblack s i s considered permis -
sible because it is efficient, even though it grants non-merit-base d 
preferences t o nonblacks. The measure o f efficiency i s the exten t 
of blac k employment . Whe n black  employmen t rises , we mus t 
attribute i t to "quota madness" rather than the removal of barri-
ers toward advancement.61 But when white employment declines, 
we must attribute it to affirmative action . Black employment thu s 
is inefficient, wherea s white employment i s efficient . 

The Canadian Experienc e 

The Unite d States ' evocatio n o f th e meri t principl e i s no t 
inevitable. Canada, for example , seems to have escaped many of 
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the problem s surroundin g th e hirin g an d educationa l practice s 
in the United States . Testing for education or employment i s not 
as widespread i n Canad a a s i t i s in th e Unite d States . Affirma -
tive action i s constitutionally protecte d fo r member s o f histori -
cally disadvantaged groups . Not onl y has the affirmative actio n 
principle bee n extende d t o wome n an d racia l minorities , bu t 
claims b y gay s an d lesbian s hav e als o bee n recognize d unde r 
this principle . Canadia n universitie s ar e generall y publi c insti -
tutions an d d o no t shar e th e money-consciou s perspectiv e o f 
elite American privat e universities . A formal ba r exam does no t 
serve a s a  barrier t o admissio n t o th e Canadia n bar ; instead , a 
more practice-oriented process is used to determine who is qual-
ified t o practice law. 

Unlike American jurisprudence o n equality issues , Canadia n 
jurisprudence i s comparative in nature. The experience o f othe r 
countries a s wel l a s internationa l huma n right s convention s 
influence th e decision s rendere d by Canadia n judges. Although 
U.S. precedent is often cited , Canadian courts often refus e t o fol -
low i t because i t i s ou t o f ste p with th e jurisprudence o f othe r 
Western nations . Thus , th e lega l perspectiv e plu s substantiv e 
conclusions b y Canadia n judge s diffe r markedl y fro m thos e o f 
U.S. judges, even thoug h th e tw o countrie s hav e simila r histo -
ries and geographies . 

The sourc e o f th e substantiv e difference s betwee n Canadia n 
and America n equalit y jurisprudenc e ca n b e foun d i n thei r 
respective constitutions . Th e Fourteent h Amendmen t t o th e 
U.S. Constitution state s that "al l persons" are entitled to "equa l 
protection unde r th e law. " Thi s approach , whic h i s usuall y 
described as "formal equality, " permits judges to treat claim s of 
discrimination brough t b y whit e me n i n th e sam e way a s the y 
do claim s o f discriminatio n brough t b y African-America n 
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women. I n addition , thi s approac h subject s affirmativ e actio n 
measures o n behal f o f wome n o r racia l minoritie s t o discrimi -
nation claim s by whit e men . And a s we have seen , judges wh o 
subscribe t o extrem e laissez-fair e principle s ar e ver y sympa -
thetic to these reverse discrimination claims . 

Reverse discriminatio n claim s ar e generall y no t recognize d 
in Canadia n jurisprudence. The righ t t o equa l treatment i s pro-
tected unde r Sectio n 1 5 of th e Canadia n Charte r o f Right s an d 
Freedoms. Par t 1  o f Sectio n 1 5 i s simila r t o th e Fourteent h 
Amendment o f th e U.S . Constitution. I t provide s fo r th e indi -
vidual right  t o equa l treatment unde r th e law. Canadian courts , 
however, hav e interprete d thi s rul e differentl y tha n hav e U.S . 
courts. Proof o f discrimination ma y com e through proo f o f dis -
criminatory purpos e (a s in the United States ) o r through proo f 
of discriminatory effec t (unlik e the United States) . Thus, in th e 
previous exampl e involvin g a  claim o f discriminatio n b y Asia n 
Americans by the use of the alumni preference rule , a Canadian 
court woul d conside r thos e plaintiff s t o hav e invoke d a  prim a 
facie cas e o f racia l discriminatio n base d solel y o n th e effec t o f 
the rule . 

Canadian courts , however , hav e impose d a n additiona l 
requirement o n a  discrimination clai m tha t i s not foun d i n th e 
United States. Plaintiffs wh o allege discrimination must demon -
strate that thei r clai m of discrimination i s based on an enumer -
ated or analogous ground to a disadvantaged group. Enumerated 
grounds includ e race , national o r ethni c origin , color , religion , 
sex, age , o r menta l o r physica l disability—whic h ar e specifie d 
directly i n Par t 1  o f Sectio n 15 . Analogous ground s ar e addi -
tional characteristic s tha t th e court s hav e foun d similarl y ste m 
from disadvantag e an d therefor e shoul d b e protected fro m dis -
crimination. Marita l status , sexua l orientation , citizenship , an d 
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being adoptive parents o r adoptive children have been foun d t o 
constitute analogou s grounds . Thus, not al l "persons" can bring 
claims o f discrimination ; the y mus t b e abl e t o demonstrat e a 
history o f disadvantaged treatment . 

If a  Canadia n plaintif f establishe s a  prima faci e cas e o f dis -
crimination, th e burde n o f proo f shift s t o th e governmen t o r 
other part y upholdin g th e law . Tw o defense s ar e recognize d 
under Canadia n la w Th e governmen t ca n argu e tha t th e chal -
lenged rul e implement s a n affirmativ e actio n progra m permit -
ted under Par t 2  of Section 15 or that the violation o f the equal -
ity provisions is reasonably an d demonstrably justified i n a fre e 
and democrati c societ y a s permitte d unde r Sectio n 1  o f th e 
Charter. 

Section 15, Part 2, was included in the Charter in order to save 
applicable affirmative actio n programs fro m a  finding o f consti -
tutional invalidity. Part 2 operates to excuse the violation of Sec-
tion 15 , Part 1 , if the persons in favor o f whom the distinction i s 
made ar e disadvantage d an d th e objec t o f th e discriminatio n i s 
the amelioratio n o f tha t disadvantage . Par t 2  state s tha t Par t 1 
"does no t preclud e an y law , program o r activit y tha t ha s a s it s 
object the amelioration o f conditions o f disadvantaged individu -
als o r group s includin g thos e tha t ar e disadvantage d becaus e o f 
race, national o r ethnic origin , color , religion, sex , age or menta l 
or physica l disability/ ' Canadia n court s hav e develope d thre e 
principles t o assis t i n th e applicatio n o f Sectio n 15 , Par t 2 : (1 ) 
There mus t b e a  rationa l connectio n betwee n th e preferentia l 
treatment an d th e disadvantage ; (2 ) ther e mus t b e a  rea l nexu s 
between th e objec t o f th e progra m a s declare d b y th e govern -
ment an d it s for m an d implementation ; an d (3 ) th e burde n o f 
proof unde r thi s par t rest s o n th e part y seekin g t o invok e thi s 
part to demonstrate it s application. 62 
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The applicatio n o f thes e thre e principle s reflect s a  compro -
mise o n affirmativ e action . I t wa s no t intende d t o sav e fro m 
scrutiny al l legislation intende d t o have a n ameliorativ e effect . 
Instead, i t wa s include d t o silenc e th e debat e tha t rage s i n th e 
United State s and elsewhere concernin g the legitimacy o f affir -
mative actio n whil e requirin g tha t affirmativ e actio n program s 
pass muster only when they are reasonably effective an d appro-
priately tailored programs . 

In the Canadia n courts , nearly al l the cases challenging affir -
mative action programs have been unsuccessful . And unlike th e 
United States , mos t o f th e case s hav e no t involve d race-base d 
affirmative action . Gender an d disabilit y case s have also playe d 
a prominen t rol e i n th e developmen t o f thi s lin e o f cases . I n 
those case s tha t loo k mos t lik e th e Unite d States ' revers e dis -
crimination cases—claim s brought by able-bodied white men — 
the court s have been resoundingl y unsympatheti c t o the plain -
tiff.63 Those cases that give n the court s pause have been one s in 
which bot h th e plaintif f an d th e intende d beneficiar y clas s 
under th e affirmativ e actio n pla n were members o f a  disadvan-
taged group . In such cases , the court s have tried to wrestle wit h 
what the content of an affirmative actio n program would be that 
benefits a s many disadvantage d group s a s possible. 

A recent Ontario case , Schafer v.  Attorney General 64 reflect s 
a tension between two disadvantaged groups as well as a sophis-
ticated analysi s o f the tension betwee n Part s 1  and 2  of Sectio n 
15. The opinion reflect s a n attemp t t o create a  social policy tha t 
benefits a s much o f society a s possible while not assumin g tha t 
government interventio n itsel f i s objectionable . 

The plaintiffs challenge d Canada's Unemployment Insuranc e 
Act with respec t t o it s rule s regardin g maternit y an d chil d car e 
benefits. Th e plaintiff s wer e adoptiv e parent s wh o wer e give n 
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less pai d leav e unde r th e Unemploymen t Insuranc e Ac t tha n 
were similarly situated biological parents. The biological parents 
received fiv e additiona l week s o f chil d car e benefit s tha t wer e 
not mad e availabl e to parents who adopte d thei r childre n whe n 
they were under th e age of six months. Biological parents coul d 
receive up to twenty-five week s of maternity and child care ben-
efits, compared with te n weeks fo r adoptiv e parents . 

The case reflected a  tension between Part s 1  and 2  of Sectio n 
15 o f th e Canadia n Charte r becaus e th e governmen t defende d 
the program b y arguin g tha t th e maternit y an d chil d car e ben -
efits rul e ha d bee n enacte d t o ameliorat e th e condition s o f 
women wh o ar e disadvantaged , tha t is , unable to work, becaus e 
of thei r se x o r because o f thei r physica l disabilit y du e t o preg -
nancy an d childbirth . Bein g awar e o f th e requiremen t tha t a 
valid progra m unde r Par t 2  mus t b e reasonabl y relate d t o it s 
ameliorative purposes , the governmen t furthe r argue d tha t th e 
rule was effective i n achieving its objective an d that there was a 
direct relationshi p betwee n th e caus e o f th e disadvantag e an d 
the for m o f th e ameliorativ e action . Sinc e wome n wh o giv e 
birth fac e a  period o f physica l disability , th e governmen t con -
tended tha t adoptiv e parents ar e not similarl y situate d i n need -
ing the ameliorative treatment . 

The firs t par t o f the analysi s required th e cour t t o determin e 
when plaintiff s ha d a  cognizable clai m o f discriminatio n unde r 
Part 1  o f Sectio n 15 . To have a  proper clai m unde r Par t 1 , th e 
plaintiffs neede d t o establis h tha t the y ha d a  claim o f discrimi -
nation o n th e basi s o f a n enumerate d o r analogou s ground . 
Because adoptiv e parent s an d childre n ar e no t specificall y enu -
merated i n Par t 1  of Sectio n 15 , they ha d t o pursue th e analo -
gous ground arguments . 

To support the claim that they were a group deserving antidis-
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crimination protectio n unde r Par t 1  of Sectio n 15 , the plaintiff s 
referred t o internationa l convention s a s wel l a s th e practic e i n 
other countries . Bot h th e Universa l Declaratio n o f Huma n 
Rights and the Conventio n o n the Right s o f the Chil d state tha t 
special measures o f protection an d assistance should be taken o n 
behalf o f al l children , withou t discriminatio n o n th e basi s o f 
parentage. In addition , thes e convention s recogniz e th e nee d t o 
provide paid leave to mothers followin g th e birth o r adoption o f 
a child . Surveying th e practice s o f othe r Western countries , th e 
court als o note d tha t mos t o f the m provid e fo r pai d maternit y 
leave consistent with the various international conventions . The 
United States, however, the court noted, does not provide for fed -
erally mandated pai d maternity leav e and has also not endorse d 
the Internationa l Labo r Organization' s Maternit y Protectio n 
Convention. Based o n thi s comparativ e examination , th e Cana -
dian cour t conclude d tha t adoptiv e parent s an d thei r childre n 
should be protected fro m discriminatio n unde r Par t 1  of Sectio n 
15 becaus e thei r nee d t o b e protecte d fro m discriminatio n ha s 
been widely recognized in the Western world . 

Having foun d tha t th e plaintiff s di d establis h a  prim a faci e 
case of discrimination, the court had to determine whether suc h 
discrimination coul d be justified unde r Par t 2  of Section 1 5 (th e 
affirmative actio n exception ) o r unde r Sectio n 1  (the exceptio n 
for rules that are reasonably and demonstrably justified i n a free 
and democrati c society) . Turning firs t t o th e affirmativ e actio n 
justification, th e Ontario cour t rejected th e argument tha t ther e 
was a close nexus between the program an d the cause of the dis-
advantage, because the leave rule provided greater benefits tha n 
are necessar y i n th e grea t majorit y o f case s t o respon d t o th e 
physical disabilit y o f pregnancy . I n othe r words , th e progra m 
provided direc t financia l suppor t durin g famil y formation , 
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which woul d b e a s usefu l t o biologica l parent s a s t o adoptiv e 
parents. The fact that the program had an ameliorative objectiv e 
did no t sav e i t unde r Par t 2  o f Sectio n 1 5 becaus e th e cour t 
found tha t th e allege d benefit wa s only a  collateral effec t o f th e 
program. The primar y benefi t wa s providin g financia l suppor t 
during famil y formation . 

The analysi s o f Par t 2  was no t th e en d o f th e inquir y unde r 
Canadian constitutiona l law . Th e governmen t als o ha d th e 
opportunity t o defen d th e progra m a s reasonabl y an d demon -
strably justifie d i n a  free  an d democrati c society . Here , th e 
analysis focuse d o n th e goo d t o societ y o f th e progra m rathe r 
than o n th e discret e har m t o th e plaintiffs . A t thi s point , bot h 
the governmen t an d th e plaintiff s agree d tha t th e objective s o f 
the progra m wer e substantial—tha t th e child , family , an d soci -
ety benefite d fro m program s tha t facilitate d famil y formation . 
The governmen t argue d tha t cos t considerations shoul d permi t 
it to limit t o biological familie s th e scop e of policies designed t o 
facilitate famil y formation . Bu t th e cour t rejecte d thi s argu -
ment, stating that cos t factors shoul d not be given much weigh t 
under Sectio n 1. In the court's words: "If the government i s able 
to ge t awa y wit h violatin g a  constitutionall y protecte d righ t 
because o f cos t consequences , o f wha t us e i s th e Charte r ?" 
Rather tha n star t fro m th e presumptio n o f laissez-fair e eco -
nomics, the Canadia n cour t starte d fro m th e presumptio n tha t 
government interventio n i s appropriat e and , i n som e cases , 
should be mandated. The result of this particular lega l challenge 
was t o requir e th e governmen t t o exten d it s unemploymen t 
insurance benefits t o adoptive parents. Rather tha n strik e dow n 
an ameliorative progra m fo r biologica l mothers a s being incon -
sistent wit h affirmativ e actio n principles , i t extende d th e ame -
liorative progra m t o anothe r disadvantage d class . I t sough t t o 
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maximize th e benefit s o f famil y suppor t program s fo r al l o f 
society while also guarding against unnecessary discrimination . 

The Canadia n experienc e show s tha t stat e intervention nee d 
not exclusivel y serv e the interest s o f the propertied class . State 
intervention ca n instea d tr y t o overtur n a  history o f discrimi -
nation agains t disadvantage d classe s i n society . Suc h interven -
tion i s accepte d no t simpl y becaus e i t assist s underprivilege d 
members o f societ y bu t becaus e i t serve s th e interest s o f al l of 
society for people to achieve their huma n potential . 

By examining diverse areas of the law such as alumni preferenc e 
in admissio n t o educationa l institution s an d word-of-mout h 
recruitment i n employmen t settings , w e ca n uncove r value s 
that otherwis e migh t remai n hidden . Alumn i preference s fo r 
white childre n an d word-of-mout h recruitin g fo r whit e 
employees ar e practice s tha t hel p perpetuat e a  clas s advantag e 
for a  subgroup o f whites in our societ y Despit e the inefficienc y 
of disruptin g th e meri t principl e by limitin g th e applican t poo l 
or creatin g a  two-tiered definitio n o f merit , thes e practice s ar e 
upheld a s praiseworthy. When black s try t o change the rule s s o 
that they , too, can gain access to education o r employment, the y 
are tol d b y white s tha t the y ar e perpetuatin g stereotype s an d 
stigma through affirmative actio n or "quota madness/' It is time 
for white s t o examin e thei r ow n source s o f privileged affirma -
tive action—from privat e schools to safe neighborhoods to good 
nutrition—and as k whether thei r succes s i s reall y base d solel y 
on "merit/ ' Fo r law to be truly colo r blind , we must locat e an d 
describe white privilege, not simply criticize modest attempts by 
blacks to attempt t o even the score . 



3 

DISABILITY DISCRIMINATIO N 

Wall Street  Journal  columnis t Jame s Bovar d ridicule d th e 
Americans wit h Disabilitie s Ac t (ADA ) b y suggestin g tha t 
claustrophobia an d cocain e addictio n ar e covere d disabilities , 
invoking reasonabl e accommodatio n protection. 1 H e tell s a 
story of a motorist attempting to use claustrophobia as a defense 
for a  seatbel t violatio n bu t fail s t o mentio n tha t th e motorist' s 
case wa s dismisse d an d brough t stron g negativ e commentar y 
from th e court. 2 Similarly , Bovar d report s tha t a  hig h schoo l 
guidance counselo r use d th e AD A t o challeng e hi s cocaine -
related discharge , neglectin g t o mentio n tha t th e stat e cour t 
action3 di d no t (an d coul d not ) includ e a n ADA claim , becaus e 
the ADA excludes curren t user s o f illega l drugs fro m statutor y 
coverage. Wall  Street  Journal  reporte r Stephani e Meht a mad e 
the unfounde d accusatio n tha t "th e cos t o f [ADA ] complianc e 
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has probabl y affecte d man y smal l busines s profi t margins/' 4 

ignoring the fact that most private employers were already sub -
ject t o simila r standard s unde r stat e disabilit y discriminatio n 
law long before th e ADA was passed . A San  Francisco  Chroni-
cle editoria l state d tha t th e ter m disability  a s use d unde r th e 
ADA i s "a highly questionabl e definitio n tha t fail s t o differen -
tiate betwee n peopl e i n wheelchair s an d junkies/' 5 plainl y 
ignoring the statutor y definitio n o f a  person with a  disabilit y 

Law and economic s schola r Richar d Epstei n argue d tha t peo -
ple wit h disabilitie s woul d benefi t mor e fro m governmenta l 
noninterference tha n fro m disabilit y discriminatio n laws , stat -
ing, "Lik e everyon e else , the disable d shoul d b e allowe d t o sel l 
their labo r a t whateve r price , and o n whateve r terms , the y se e 
fit/'6 Mandator y affirmativ e actio n o r reasonabl e accommoda -
tion requirements, he says, are ineffective an d unjustifiable tools . 
He describes the supporters of such remedial devices as " antilib-
ertarian, antiutilitarian, and antimarket i n their orientation." 7 

Why thi s campaig n o f lie s an d distortions ? Wh y thi s 
onslaught agains t the ADA by some proponents o f law and eco-
nomics? The simple answer is that vigorous enforcement o f dis-
ability discriminatio n la w stand s i n oppositio n t o laissez-fair e 
economics. Hence, the Wall  Street  Journal  enlist s an y possibl e 
tactic t o undermin e th e public' s confidenc e i n th e ADA . 
Employing mor e rationa l arguments , th e supporter s o f a  la w 
and economics perspective attempt t o demonstrate tha t antidis -
crimination la w is inefficient an d unprincipled . 

Resistance t o state-sanctione d remedia l actio n o n behal f o f 
people with disabilities—and , i n essence, all members o f histor -
ically disadvantage d group s i n th e Unite d States—i s partl y a 
reflection o f a  laissez-faire economi c perspective . According t o 
free-market principles , the state should not require that the pri -
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vate secto r us e preferentia l program s t o improve th e employa -
bility o f member s o f disadvantage d group s becaus e ther e i s n o 
objective wa y t o determin e wh o i s historicall y disadvantage d 
and becaus e stat e interventio n i n privat e market s i s a n ineffi -
cient remedy fo r an y socia l problem . 

As applie d t o th e la w o f disabilit y discrimination , thi s per -
spective yield s tw o arguments . First , i t contend s tha t th e stat e 
should no t defin e on e subgroup—peopl e wit h disabilities—a s 
deserving special , statutor y protection . Second , i t assert s tha t 
the stat e shoul d no t mandat e reasonabl e accommodation s fo r 
people with disabilitie s becaus e suc h program s constitut e pref -
erential measures . 

The firs t argumen t i s made possibl e becaus e o f a  distinctiv e 
feature o f disabilit y discriminatio n law . Rather tha n protectin g 
any person who can claim discrimination (includin g reverse dis-
crimination) o n th e basi s o f disability , th e AD A protect s onl y 
those persons who qualify a s "person[s] with a disability/' There 
are no reverse discrimination claim s under the ADA; the statut e 
recognizes claim s o f discriminator y treatmen t onl y b y person s 
with disabilities . Thi s featur e i s distinctiv e becaus e i t i s no t 
shared by Title VII o f the Civi l Right s Act o f 1964 . Under Titl e 
VII, anyon e ca n fil e a  clai m o f discriminatio n o n th e basi s o f 
race, sex, national origin , o r religio n becaus e eac h perso n ha s a 
race, sex, national origin , and religion . One doe s not hav e t o be 
a woman o r racia l minorit y t o bring a  claim o f discrimination ; 
reverse discrimination claim s are cognizable by white men. The 
Title VI I approac h i s more consisten t wit h laissez-fair e princi -
ples than i s the ADA approach because i t does not defin e a  sub-
group a s deservin g specia l statutor y protection . Laissez-fair e 
proponents thu s questio n th e legitimac y o f th e state' s deter -
mining tha t a  particula r subgroup—peopl e wit h disabilities — 
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deserve statutor y protectio n tha t i s no t availabl e t o other s i n 
society. 

The secon d argumen t i s mad e possibl e becaus e reasonabl e 
accommodations ar e reall y a  type o f affirmativ e action . Propo -
nents of disability discrimination la w have tried to hide this fac t 
by arguin g tha t reasonabl e accommodatio n doe s no t constitut e 
"affirmative action/ 7 Bu t i n fact , som e form s o f reasonabl e 
accommodation, suc h a s job restructurin g o r job reassignment , 
can be considered a  type o f affirmativ e action . (Hence , law an d 
economics proponents are correct to consider reasonable accom -
modation t o b e a  typ e o f affirmativ e action. ) Th e backlas h 
against these and other form s o f reasonable accommodation ca n 
theoretically be tied to the backlash agains t race - and sex-base d 
affirmative action—a n attemp t t o us e laissez-fair e economi c 
arguments t o challeng e th e appropriatenes s o f mandate d pref -
erential measure s fo r an y subgrou p i n society . Whe n see n i n 
this light , th e stor y o f ho w th e courts , society , an d th e medi a 
have responde d t o th e la w o f disabilit y discriminatio n i n th e 
United State s further illuminate s th e role of hypercapitalism i n 
attacking affirmative actio n principles . 

In th e Unite d States , hostility towar d affirmativ e actio n ha s 
grown greatl y i n th e las t decade , with lega l decision s followin g 
this politica l trend . I n th e las t decade , the U.S . Supreme Cour t 
has foun d i n favo r o f white claimant s i n severa l recen t leadin g 
cases.8 Racism—o r th e denia l o f it s magnitude—i s th e typica l 
liberal explanation fo r thi s trend. Accordingly, Justice Thurgood 
Marshall chastised the majority i n a reverse discrimination cas e 
for failin g t o acknowledg e th e relevanc e o f th e legac y o f dis -
crimination i n Richmond , Virginia , th e forme r capita l o f th e 
Confederacy: "A s muc h a s an y municipalit y i n th e Unite d 
States, Richmond knows what racial discrimination is ; a century 
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of decision s b y thi s an d othe r federa l court s hav e richly  docu -
mented the city's disgraceful histor y o f public and private racia l 
discrimination."9 Ignorin g thi s histor y th e Suprem e Cour t 
ruled that the city of Richmond coul d not institute a  policy tha t 
gave preference t o contractors who promised to utilize minorit y 
subcontractors whe n working fo r th e cit y 

Although th e denia l o f racis m i s certainl y a  facto r i n th e 
backlash t o affirmativ e action , i t i s no t th e onl y importan t 
explanation. Affirmativ e actio n an d laissez-fair e economic s 
stand in tension with each other. Free-market principle s conflic t 
with the imposition o f broad-based remedia l programs t o assis t 
members o f specified , historicall y disadvantage d groups . A s 
applied t o the Americans wit h Disabilitie s Act , these principle s 
call fo r resistanc e t o reasonabl e accommodatio n measure s an d 
an unwillingnes s t o defin e a  subgrou p i n societ y a s deservin g 
special statutory protection . 

The varying commitment o f the United States , Great Britain , 
Canada, and Australia to a pure laissez-faire mode l can also help 
us understand th e differences i n their suppor t o f the law of dis-
ability discrimination . The Unite d State s an d Grea t Britai n ar e 
relatively mor e laissez-fair e (i n recen t times ) tha n ar e Canad a 
and Australia . The Unite d State s ha s neve r ha d a  stron g labo r 
party, has no system o f nationalized health insurance , and has a 
relatively wea k labo r unio n movement . Grea t Britain' s Labou r 
Party only recently emerged from twent y years of disfavor, an d 
the labor union movement is still suffering fro m a  sharp decline. 
Great Britai n doe s have nationalize d healt h insurance , but tha t 
fact ca n be tied t o the Labou r Party' s earlie r powe r rathe r tha n 
its current strength in British politics. In recent years, labor par -
ties i n Canad a an d Australi a hav e wo n majo r election s a t th e 
federal o r regiona l level . Th e Ne w Democrati c Part y wa s 
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recently i n powe r i n Ontario , Canada , an d th e Libera l govern -
ment i s i n powe r a t th e federa l level . Australia's Labou r Part y 
recently ende d a n extende d perio d o f part y dominanc e a t th e 
federal level . Lik e Grea t Britain , Canad a an d Australi a hav e 
nationalized healt h insurance . Canada als o has a  small militar y 
and di d no t engag e i n th e col d war . I t ha s fa r les s hostil e rela -
tions wit h th e emergin g socialis t an d communis t regime s o f 
other countrie s tha n doe s th e Unite d State s o r Grea t Britain . 
The tw o countrie s wit h th e stronges t commitmen t t o laissez -
faire economics—Unite d State s an d Grea t Britain—ar e th e 
most resistan t t o what the y perceive to be affirmative actio n o r 
special treatmen t (includin g reasonabl e accommodatio n fo r 
people with disabilities) . 

Admittedly, th e economi c distinction s amon g thes e fou r 
countries ar e small . Nonetheless , man y American s misunder -
stand the depth o f the difference s i n philosophy an d economic s 
between th e United State s an d it s neighbor , Canada . As we wil l 
see, the difference s betwee n America n an d Canadia n disabilit y 
jurisprudence ar e stark . 

This inquir y als o gives us adde d insigh t int o th e connectio n 
between law and politics. In the United States , the imposition o f 
reasonable accommodatio n requirement s unde r disabilit y dis -
crimination la w ha s ha d littl e effec t o n th e scop e o f protectio n 
for peopl e wit h disabilities . Lega l decision s imbue d i n laissez -
faire economic s hav e badly warped th e underlying structur e o f 
disability discriminatio n law . For example , although reasonabl e 
accommodation i s require d unde r U.S . law an d onl y permitte d 
under Canadia n law , the court s hav e mor e vigorousl y enforce d 
a reasonable accommodation requiremen t i n Canada than in the 
United States . 

Of course , language i s no t entirel y meaningless . U.S . courts 
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have had to (reluctantly ) impos e som e reasonabl e accommoda -
tion requirements an d have not been able to permit revers e dis-
crimination suits , since able-bodied persons have no standing t o 
bring suit . Nonetheless , th e interpretatio n o f thes e statute s i s 
more a  reflection o f th e politic s o f economic s tha n o f statutor y 
language. 

Reasonable Accommodation a s Affirmative Actio n 

Consider th e following si x related terms : 

• Nondiscriminatio n 
• Reasonabl e accommodatio n 
• Positiv e action 
• Preferentia l treatmen t 
• Affirmativ e actio n 
• Revers e discriminatio n 

These are their conventiona l definitions : 

Nondiscrimination reflect s th e remova l o f blatan t stereo -
types and prejudices so that people can be treated based on 
their merit . 

Reasonable accommodation  reflect s th e remova l o f barrier s 
that societ y ha s create d s o tha t qualifie d person s ca n 
demonstrate thei r merit . 

Preferential treatment,  positive  action,  an d affirmative 
action reflect th e redefinition o f merit to enable the trait s 
and abilitie s o f member s o f historicall y disadvantage d 
groups to be given greater value. 

Reverse discrimination  reflect s the awarding of an automatic 
advantage t o a  member o f a  historicall y disadvantage d 
group s o tha t thi s perso n ca n hav e a  greate r opportu -
nity o f being selected for a  position. 
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These term s describ e program s designe d t o improv e th e 
employability o f historically disadvantage d group s i n ou r soci -
ety. As we move acros s these categories , we move from genera l 
legal and social acceptance to legal and social disapproval. In par-
ticular, whether a  program is defined a s reasonable accommoda -
tion or affirmative actio n is often considere d to signal its accept-
ability o r legality . Fo r example , a s (British ) Professo r Bria n 
Doyle stated : "The idea of reasonable accommodatio n ha s ofte n 
been misunderstoo d an d mistake n a s a  for m o f preferentia l 
treatment o r positiv e action . .  .  .  The erroneou s associatio n o f 
reasonable accommodatio n wit h form s o f preferentia l treat -
ment, however , wil l b e a  difficul t perceptio n t o eras e i n th e 
minds o f many employers." 10 Although Doyle' s statemen t ma y 
be politicall y expedien t (i n justifyin g reasonabl e accommoda -
tion rule s a t th e tim e o f a n affirmativ e actio n backlash) , i t i s 
technically incorrect . Affirmative actio n shoul d als o be consid -
ered to be a type o f reasonable accommodation . 

An exampl e demonstrate s th e elusivenes s an d politica l sig -
nificance o f thes e categories . I n Johnson  v.  Transportation 
Agency,11 th e Suprem e Cour t considere d th e constitutionalit y 
of a promotion tha t was awarded in accordance with an affirma -
tive action plan . Both Dian e Joyce and Pau l Johnson applie d fo r 
a promotio n fro m a  roa d maintenanc e worke r t o a  roa d dis -
patcher. Unti l 1975 , Joyc e ha d worke d i n th e traditionall y 
female job classificatio n o f accoun t clerk . When sh e applied fo r 
a promotio n i n 197 4 t o a  roa d dispatche r position , sh e wa s 
denied i t becaus e sh e ha d no t serve d i n th e traditionall y mal e 
job classification o f road maintenance worker . The definitio n o f 
merit—experience a s a  roa d maintenanc e worker—preclude d 
her fro m occupationa l advancement . I n 197 5 Joyce the n trans -
ferred fro m a  senio r accoun t cler k positio n t o a  roa d mainte -
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nance worker in order to qualify fo r the dispatcher position. She 
was the first woman to fill the road maintenance position. While 
serving i n thi s position , sh e wa s initiall y no t issue d th e wor k 
clothes that were routinely issued to men, and she was described 
as a  "rebel-rousing skirt-wearin g person/ ' After servin g i n th e 
road maintenanc e positio n fo r fou r years , Joyc e applie d fo r a 
promotion t o roa d dispatcher . A  majo r facto r i n th e selectio n 
process was an interview, conducted by three supervisors, two of 
whom ha d been involved in the discriminator y incident s previ -
ously mentioned . Joyce received a  score o f 7 3 on th e interview . 
Paul Johnson , a  ma n wit h les s roa d maintenanc e experience , 
received a  score o f 7 5 o n th e intervie w an d wa s recommende d 
for th e promotion . When Joyc e learned tha t Johnso n ha d bee n 
recommended fo r th e promotion , sh e contacte d th e affirmativ e 
action officer . Based on the affirmative actio n officer' s interven -
tion, Joyce was promoted t o the position . 

Johnson the n challenge d Joyce' s promotio n a s violatin g hi s 
rights unde r Title VII of the Civi l Rights Act of 1964. A divide d 
Supreme Cour t rule d tha t th e promotio n di d no t violat e Titl e 
VII. Althoug h a  majorit y o f th e Cour t conclude d tha t th e 
county ha d take n int o accoun t Joyce' s se x in determinin g wh o 
should be awarded the promotion, i t concluded that thi s explici t 
use of sex was appropriate because it followed a  "moderate, flex -
ible, case-by-case approac h t o effecting a  gradual improvemen t 
in the representatio n o f minorities an d women i n the Agency' s 
work force. " In its statement o f the facts , the Cour t emphasize d 
the evidence that Joyce had been a  direct victim of sex discrimi -
nation whil e servin g a s a  road maintenanc e worker . On e coul d 
therefore vie w the intervention by the affirmative actio n office r 
as simpl y ridding  th e promotio n proces s o f explici t sex-base d 
discrimination. 
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Justice Sandr a Da y O'Connor' s concurrenc e describe d th e 
selection proces s a s on e i n whic h Joyc e wa s give n a  "plus " 
because of her sex but argued tha t Joyce was not "automaticall y 
and blindly" promoted becaus e o f he r sex . O'Connor therefor e 
considered th e applicatio n o f the affirmativ e actio n pla n i n thi s 
instance t o be an example o f preferential treatmen t rathe r tha n 
reverse discrimination . I n a  bitin g dissent , Justic e Antoni n 
Scalia, joined b y Justice s William Rehnquis t an d Byro n White , 
complained tha t 

a statute designed to establish a color-blind and gender-blind 
workplace has thus been converted into a powerful engin e of 
racism an d sexism , no t merel y permitting  intentiona l race -
and sex-base d discrimination , bu t ofte n makin g it , throug h 
operation of the legal system, practically compelled [T]h e 
only losers in the process are the Johnsons of the country, fo r 
whom Titl e VI I ha s bee n no t merel y repeale d bu t actuall y 
inverted. 

For the dissenters , this case was a classic example of reverse dis-
crimination, i n which a  male blue-collar worke r wa s the victi m 
of a  non-merit-based decision . 

These opinion s reflec t th e numerou s way s i n whic h a  pro -
gram designe d t o improv e th e employabilit y o f wome n an d 
minorities ca n be described as a case of nondiscrimination, pref -
erential treatment, affirmative action , or reverse discrimination , 
depending o n one' s legal , economic , an d politica l perspective . 
The categorie s ar e arguabl y interchangeable , offerin g differen t 
ways for the state to require that private employers take steps to 
improve the employability of historically disadvantaged groups . 

For example , a  typical explanatio n i s tha t rathe r tha n prefer -
ential treatment, people with disabilitie s often nee d accommoda -
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tions that remov e barriers a t the workplace: "Reasonable accom -
modation involves the making of modifications o r adjustments t o 
the employment process and to the workplace environment s o as 
to ensure that disabled persons are not discriminated against , but 
may enjo y equa l opportunitie s wit h others/' 12 Thus , i f a  work -
place has five step s leading to the entrance , those steps become a 
barrier to employment fo r a person who uses a wheelchair. A rea-
sonable accommodatio n woul d b e removin g th e barrie r (an d 
probably replacing it with a  ramp). But i t would not resul t in th e 
disabled person's being given a  "plus" so that he or she might b e 
hired ove r a n equall y qualified , nondisable d employee , which i s 
the common understanding o f affirmative action . 

Affirmative actio n o n th e basi s o f rac e o r gender , however , 
can als o b e considere d withi n th e "remov e th e barrier " 
metaphor. Fo r example , som e citie s hav e modifie d thei r fire -
fighter selectio n examination s i n orde r t o giv e wome n o r 
minorities greate r opportunitie s t o obtai n employment; 13 

school district s hav e modifie d thei r workplac e rule s i n orde r t o 
eliminate a  barrier t o minoritie s retainin g thei r job s durin g a 
layoff;14 an d counties , a s in th e Johnson  case , have disregarde d 
subjective criteri a i n orde r t o enhanc e women' s employmen t 
opportunities. Disabilit y accommodation s ma y ofte n requir e 
the remova l o f physica l barriers , bu t th e operationa l practic e 
under race and sex discrimination la w is analogous—modifyin g 
rules t o create equa l opportunity whe n thos e rule s ar e not nec -
essary to the job. In fact , the defense s availabl e to employers i n 
reasonable accommodatio n case s ar e fundamentall y simila r t o 
the defense s availabl e t o employer s unde r th e busines s neces -
sity doctrin e develope d b y th e U.S . courts fo r disproportionat e 
impact case s in Griggs  v.  Duke Power 15 an d codifie d b y the U.S. 
Congress in the 1991 Civil Rights Act.16 According to these the -
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ories, those rule s tha t operat e a s barriers t o employmen t mus t 
be modifie d i f the y canno t b e justifie d b y busines s necessit y 
The remova l o f thes e barrier s ca n b e describe d a s affirmativ e 
action o r reasonable accommodation . 

By considerin g reasonabl e accommodatio n t o b e a  typ e o f 
affirmative action , we ca n better asses s th e source s o f th e lega l 
and politica l resistance to affirmative actio n when a  stereotypi -
cal "quota" syste m i s not a t issue . ( I use the term stereotypical 
because I  believe that race - and gender-based affirmativ e actio n 
is often misunderstoo d b y the public. Since Regents of  the  Uni-
versity of  California  v.  Bakke17 wa s decided , quota s hav e bee n 
disfavored an d rarely used. Yet when I  ask my student s to defin e 
"affirmative action, " "quotas " i s usuall y thei r firs t response. ) 
Courts sometime s rejec t claim s fo r reasonabl e accommodatio n 
as inappropriate request s fo r "affirmativ e action. " Conservativ e 
theorists fro m th e fiel d o f law and economic s ofte n d o not dis -
tinguish betwee n reasonabl e accommodatio n an d affirmativ e 
action when arguing that civi l rights law should be repealed; lib-
eral theorist s als o have t o be awar e o f th e connectio n betwee n 
these principles . 

Nonetheless, the equation o f reasonable accommodation wit h 
affirmative actio n i s particularl y controversia l becaus e reason -
able accommodation i s a  term usuall y applie d onl y t o disabilit y 
cases. In the United States , however, affirmative actio n i s a term 
usually applie d onl y t o race and gende r cases . This pattern doe s 
not exis t i n Canada . Instead , Canad a develope d th e principl e o f 
reasonable accommodatio n fo r religion , age, and pregnancy dis -
crimination cases nearly a decade before this concept was applied 
to disability cases. The concept of reasonable accommodation als o 
exists in American law for religious discrimination cases , but th e 
definition o f reasonable accommodatio n i s quite narrow , in par t 
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because of our antiestablishmen t clause. 18 An antiestablishmen t 
clause does not exis t in the Canadia n constitution . 

To understand th e concep t o f affirmativ e actio n i n th e lega l 
traditions of different countries , it is important to recognize tha t 
this ter m reflect s a  particula r country' s determinatio n o f wh o 
has face d historica l discrimination . I n th e Unite d States , fo r 
example, we usually think of racial discrimination when we dis-
cuss affirmativ e action . I n Canada , b y contrast , affirmativ e 
action discussion s ofte n focu s o n gende r equalit y issue s o r th e 
historical situatio n o f Native Canadians . Race discrimination i s 
not th e primary metaphor . Grea t Britai n doe s not hav e a  tradi-
tion o f affirmativ e actio n (o r a s th e Britis h cal l it , positive 
action) pertainin g t o race or gender . As we will see in chapter 4 , 
however, afte r Worl d War II , Great Britai n enacte d a n affirma -
tive quot a syste m fo r hirin g peopl e with disabilities . Thus i t i s 
too simplistic to say that a  country tha t doe s not adop t extrem e 
laissez-faire economi c view s accept s affirmativ e actio n fo r al l 
potentially disadvantage d group s i n it s society . Th e country' s 
attitude toward the appropriateness of affirmative actio n is tem-
pered by its historical understanding o f which groups in societ y 
have faced historica l discrimination . 

United States Case Law 

INTRODUCTION 

Disability discrimination la w is a new area of civil rights protec-
tion in the United States . The movement fo r disabilit y right s i n 
the Unite d State s ha s bee n influence d b y th e movement s fo r 
civil rights o n the basis of race and sex , but it s model o f protec-
tion i s quite different : i t tolerate s preferentia l treatmen t exclu -
sively fo r member s o f a  historically disadvantage d class . 
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Preferential treatmen t fo r historicall y disadvantage d group s 
is legally disfavore d unde r rac e an d se x antidiscriminatio n la w 
in th e Unite d States , but "revers e discrimination " claim s hav e 
virtually overtake n rac e an d gende r antidiscriminatio n law . 
Nearly al l the cases on discrimination issue s decided by the U.S. 
Supreme Cour t i n the las t severa l terms hav e been revers e dis -
crimination cases . In cas e afte r case , the Suprem e Cour t foun d 
for th e whit e plaintiff . B y contrast , mos t o f the claim s brough t 
by women an d minorities were unsuccessful . 

Such development s mad e m e snidel y inquir e whethe r w e 
should objec t t o a  Republica n Congress' s tryin g t o repea l 
antidiscrimination law , since in recent years, it rarely has serve d 
the interests of women or minorities.19 Ironically, Epstein would 
agree with m e tha t affirmativ e actio n migh t flouris h mor e eas -
ily i n th e absenc e o f antidiscriminatio n law , sinc e revers e dis -
crimination lawsuit s would no longer be recognized: "Were dis-
crimination allowe d a s a  matter o f course , the greates t victor y 
for th e civi l rights movemen t woul d b e to se e its ow n positio n 
prevail i n a n atmospher e wholl y free  fro m an y threa t o f gov -
ernment coercion." 20 Epstei n doe s no t argu e tha t affirmativ e 
action itsel f i s a  bad idea ; rather , h e believe s tha t governmen t 
should no t impose affirmative actio n o n the private sector . 

Such preferentia l treatmen t i s often calle d reverse  discrimi-
nation. Titl e VI I o f th e Civi l Right s Ac t o f 196 4 say s tha t i t i s 
unlawful fo r a n employe r t o discriminat e agains t a n "individ -
ual" becaus e o f suc h individual' s race , color , religion , sex , o r 
national origin . Because we eac h have a  "race" or "sex, " we ar e 
covered b y th e statute , regardles s o f whethe r w e ar e a  histori -
cally disadvantage d rac e o r sex . Similarly , th e Fourteent h 
Amendment t o th e U.S . Constitution state s tha t n o stat e shal l 
"deny to any person within it s jurisdiction th e equa l protectio n 
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of the laws/ ' Because we each ar e "persons, " we are covere d b y 
the Constitutio n regardles s o f ou r particula r rac e o r sex . Rac e 
and se x antidiscrimination la w is therefore a n "antidifferentia -
tion" approac h rathe r tha n a n "antisubordination " approach. 21 

As an antidifferentiatio n approach , i t seek s to eliminate al l dis-
tinctions o n th e basi s o f rac e and se x rather tha n t o respond t o 
the needs o f historically disadvantage d groups . 

By contrast , disabilit y discriminatio n la w requires preferen -
tial treatmen t throug h reasonabl e accommodation . Th e AD A 
defines a  "qualified individua l with a  disability" who is entitle d 
to nondiscrimination protectio n to include "an individual with a 
disability who, with, or without reasonabl e accommodatio n ca n 
perform th e essentia l function s o f th e employmen t positio n 
that suc h individua l holds o r desires. " It does not tr y t o requir e 
only neutral nondiscrimination. I t is embedded in an antisubor -
dination rathe r tha n a n antidifferentiation approach . I t seeks t o 
improve th e employabilit y o f a  historicall y disadvantage d 
group—people wit h disabilities—rathe r tha n t o eliminat e al l 
disability distinction s fro m society . 

The class of people protected unde r rac e and sex  antidiscrim -
ination law and disability discrimination law is also quite differ -
ent. Title VI I doe s no t limi t coverag e t o member s o f a  histori -
cally disadvantage d group . Any individual  ca n brin g a  lawsui t 
under rac e and se x antidiscrimination law . In a n earl y case , the 
Supreme Cour t decide d tha t thi s individua l coul d b e a  whit e 
man who was claiming "reverse" discrimination.22 Thus, nearly 
any individual who has an employment relationshi p with a  cov-
ered employer ca n bring suit under race and sex antidiscrimina -
tion law. 

Disability discriminatio n law , however , allow s onl y thos e 
individuals wh o ar e "qualifie d individual s wit h disabilities " t o 
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file a  claim o f discrimination . A qualifie d individua l wit h a  dis-
ability i s an "individua l wit h a  disability wh o satisfie s th e req -
uisite skill , experience, education an d other job-related require -
ments o f th e employmen t positio n suc h individua l hold s o r 
desires, an d who , wit h o r withou t reasonabl e accommodation , 
can perform th e essential functions o f the job/' To be considered 
disabled, a person typically must demonstrate tha t he or she has 
an impairment tha t substantially limits a major lif e activity. The 
term disability  mean s (1 ) a physical o r mental impairmen t tha t 
substantially limit s on e o r mor e o f a n individual' s majo r lif e 
activities o r (2 ) a  recor d o f suc h a n impairmen t o r (3 ) bein g 
regarded a s having suc h a n impairment . Claim s o f discrimina -
tion ar e therefor e availabl e onl y t o member s o f a  historicall y 
disadvantaged group ; there i s no suc h thin g a s a  "reverse" dis -
crimination disabilit y claim . 

Although disabilit y discriminatio n la w explicitl y incorpo -
rates a n antisubordinatio n approach , an d rac e and se x discrimi -
nation la w formally favo r a n antidifferentiatio n approach , bot h 
areas o f American la w favor th e antidifferentiatio n approac h i n 
practice. Courts in the United State s have undermined th e pref -
erential treatmen t principle s underlyin g disabilit y discrimina -
tion law , despit e th e clea r statutor y languag e t o th e contrary . 
They als o hav e narrowe d th e categor y o f potentia l claimant s 
entitled t o statutor y protection . Becaus e th e statut e doe s no t 
permit a n evenhande d approac h i n whic h al l individual s ca n 
claim disabilit y discrimination , th e court s hav e ha d t o under -
mine th e exclusiv e focu s o n peopl e wit h disabilitie s b y drasti -
cally limiting the scope of that class . Only a  small subset o f peo-
ple with disabilitie s ar e eligibl e fo r th e statute' s antisubordina -
tion protection . On e ca n therefor e fin d a  commo n anti -
affirmative actio n threa d runnin g throug h bot h disabilit y an d 



78 Disability Discrimination 

race and sex antidiscrimination la w in the United States , despite 
the differing statutor y language . 

REASONABLE ACCOMMODATION CAS E LAW 

Title I  of th e ADA protect s agains t employmen t discriminatio n 
of "  qualified individual s with a  disability/' A " qualified individ -
ual with a  disability" is a  person wit h a  disability who "wit h o r 
without reasonabl e accommodatio n ca n perfor m th e essentia l 
functions o f th e employmen t positio n suc h individua l hold s o r 
desires." The ter m reasonable  accommodation  include s "reas -
signment t o a  vacan t position. " Th e controvers y surroundin g 
whether th e AD A i s a n "affirmativ e action " statut e ha s some -
times centered on tha t requirement . What priorit y fo r example , 
might a  person with a  disability be entitled t o over people seek -
ing the sam e position? What obligatio n doe s a n employe r hav e 
to facilitat e tha t reassignment ? T o th e exten t tha t th e AD A i s 
interpreted t o require affirmative actio n suc h as priority consid -
eration fo r a  reassignment, i t conflicts wit h hypercapitalism . 

To understan d th e possibl e scop e o f th e reassignmen t 
requirement, on e firs t mus t understan d i t i n th e contex t o f th e 
ADA. The reasonable accommodation concep t is part of the def -
inition o f a qualified individua l with a  disability Fo r example, if 
individual A  ha s insulin-dependen t diabetes , tha t individua l 
usually i s considere d a  perso n wit h a  disabilit y I f th e perso n 
were seeking a job as a secretary he or she might have to reques t 
periodic breaks durin g th e da y t o take insulin injections . Thos e 
periodic breaks would b e a  "reasonable accommodation. " Sinc e 
the individua l coul d perfor m th e jo b wit h tha t reasonabl e 
accommodation, he or she becomes a  qualified individua l with a 
disability Having met the criteria for a  qualified individua l with 
a disability , th e perso n i s als o entitle d t o th e statute' s nondis -
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crimination protections . The employe r coul d not , fo r example , 
fire al l insulin-dependent diabetic s (despit e thei r abilit y t o per -
form th e jo b wit h a  reasonabl e accommodation ) an d retai n 
everyone else . 

But now let us assume that the employer' s needs change afte r 
the insulin-dependen t diabeti c i s hire d a s a  secretary . Thes e 
changes mean tha t th e diabeti c will no longer be able to take th e 
breaks that are essential to his or her safe functioning a t the work-
place. No reasonabl e accommodation s a t tha t particula r worksit e 
are possible to allow the person to be a qualified individua l with a 
disability at his or her current job classification. According to Title 
I of the ADA, the employer nonetheless has an obligation to make 
the reasonable accommodation o f " reassignment to a vacant posi-
tion/' Thi s obligatio n i s no t define d a s a  nondiscriminatio n 
requirement but as a reasonable accommodation requirement . 

The differenc e betwee n a  nondiscriminatio n requiremen t 
and a reasonable accommodatio n requiremen t i s relevant t o th e 
concept o f affirmativ e action . I f th e dut y t o reassig n a n 
employee t o a  vacan t positio n wer e a  nondiscrimination 
requirement, th e employe r coul d no t discriminat e agains t th e 
secretary seekin g t o b e reassigne d afte r h e o r sh e become s 
unqualified fo r hi s or her present position . The secretary woul d 
be give n equa l priorit y wit h othe r incumben t employee s wh o 
sought reassignment . Bu t i f reassignmen t i s a  reasonable 
accommodation, the n th e employer' s obligatio n i s mor e tha n 
nondiscrimination; it must be an affirmative attemp t to reassign 
the employee to a vacant position. The scope of that affirmativ e 
obligation, however, is not specifie d i n the regulations o r inter -
pretive guidance , so it is unclear . 

The case s construin g th e reassignmen t requiremen t hav e 
often restate d the requirement a s if it were a nondiscriminatio n 
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rather tha n a  reasonabl e accommodatio n requirement . Fo r 
example, i n Daugherty  v.  City  of  El  Paso, 13 th e Fift h Circui t 
found tha t th e city' s failur e t o reassig n a n insulin-dependen t 
diabetic to another position on the city payroll did not violate its 
reasonable accommodatio n obligatio n unde r th e ADA, "absen t 
evidence that the city treated the employee differently fro m an y 
other part-tim e employe e whos e jo b wa s eliminated/ ' Thi s 
holding, i n fact , relie d o n a  misstatement o f th e actua l facts  i n 
Daugherty. Daugherty' s jo b wa s no t "eliminated" ; rather , 
Daugherty wa s discharge d fro m hi s job when hi s diabete s ren -
dered hi m unqualifie d t o compl y wit h Departmen t o f Trans -
portation rule s fo r bu s drivers . Becaus e h e ha d no t bee n dis -
charged for cause , he sought to take advantage of the reasonabl e 
accommodation/reassignment rul e jus t described . Th e cour t 
described his situation as a job "elimination" in order to hide the 
disability aspect s of his case. 

In rulin g agains t Daughert y o n th e reassignmen t issue , th e 
court distinguished betwee n nondiscriminatio n an d affirmativ e 
action: 

Stated anothe r way , w e d o no t rea d th e AD A a s requirin g 
affirmative actio n i n favo r o f people with disabilities , i n th e 
sense of requiring tha t disable d persons be given priority i n 
hiring o r reassignmen t ove r thos e wh o ar e no t disabled . I t 
prohibits employmen t discriminatio n agains t qualifie d indi -
viduals with disabilities , no more and no less. 

The court overlooked the fact tha t the reassignment/reasonabl e 
accommodation rul e i s a rule regarding priority consideration . 

Similarly, in Fussell  v.  Georgia Ports  Authority,24 th e distric t 
court conclude d tha t th e defendant s di d no t violat e th e AD A 
when they failed to tell the plaintiff abou t an opening in anothe r 
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department, fo r whic h h e ma y hav e bee n qualified , withi n 
ninety day s o f hi s disability-relate d discharge . Th e cour t 
granted th e defendant' s motio n fo r summar y judgment , con -
cluding that no further factua l inquir y was needed to assess lia -
bility, because it construed the reassignment/ reasonabl e accom-
modation rul e to require n o priority consideration . 

In bot h cases , the court s glosse d ove r th e fac t tha t th e reas -
signment rul e i s containe d i n th e reasonabl e accommodatio n 
section o f th e statute . The courts , however , di d conten d tha t i t 
was the plaintiffs' lawyers , not the courts, who were misreadin g 
the ADA. As the Fussell  cour t declared , 

[It i s doubtful ] whethe r Congress , i n it s wildes t dream s o r 
wildest nightmares , intende d t o tur n ever y garde n variet y 
worker's compensation claim into a federal case.. . . [0]n e of 
the primary beneficiarie s o f [th e ADA] will be trial lawyer s 
who will ingeniously manipulate [th e ADA's] ambiguities to 
consistently broade n it s coverage so that federa l court s ma y 
become mire d i n employmen t injur y cases , becoming littl e 
more than glorified worker' s compensation referees. 25 

But th e Fussell  court , lik e th e Daugherty  court , mad e mis -
leading statements in order to arrive at its conclusion. The para -
graph from it s opinion just quoted was taken from anothe r case, 
Pedigo v. P.A.M. Transport, Inc., 26 an d was taken completely ou t 
of context . I n Pedigo,  th e plaintif f wa s a  truc k drive r unti l h e 
suffered a  heart attack and underwent an angioplasty procedure . 
He was terminate d whil e o n medica l leave . The jury foun d fo r 
the plaintiff becaus e it concluded that the defendant ha d not suf-
ficiently attempte d t o accommodate hi m b y reassignin g hi m t o 
a vacant position. (Everyone agreed that he was no longer qual -
ified to drive an over-the-road truck. ) After th e jury ruled in the 
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plaintiffs favor , th e defendan t aske d th e cour t t o overtur n th e 
verdict because the evidence was insufficient a s a matter o f law. 
As recite d b y th e Fussell  court , th e distric t cour t i n Pedigo  di d 
suggest tha t th e AD A wa s no t servin g th e publi c interes t 
through it s reassignment requirement . Nonetheless , after care -
fully examinin g th e legislativ e history , th e Pedigo  cour t con -
cluded tha t Congres s di d inten d t o requir e reassignmen t a s a 
reasonable accommodation . 

The Fussell  cour t quote d Pedigo  ou t o f contex t t o conclud e 
that court s shoul d narrowl y constru e th e reassignmen t rule . 
The Pedigo  cour t mad e thi s statemen t i n th e contex t o f a  rea -
sonable accommodation/reassignmen t case  in which i t rule d i n 
favor o f th e plaintiff . Afte r examinin g th e legislativ e histor y 
under th e ADA , th e Pedigo  cour t ultimatel y decided : "[I] t 
appears that legislative history indicates that Congres s intende d 
to come down o n the sid e of the administrativ e agencie s whic h 
generally require d th e employe r t o conside r reassignment , 
rather than on the side of the federal court s which had generall y 
denied that th e employe r wa s obligated to do so." 27 The Fussell 
court relie d on a  deceptive citation t o rule otherwise . 

Many court s ar e therefor e construin g th e ADA t o eras e th e 
reassignment/reasonable accommodatio n rule . Rathe r tha n 
debate th e prope r scop e o f th e reassignmen t requirement , the y 
are pretending tha t th e requiremen t doe s not exis t a t all . This is 
being done in the name of not making the ADA into an affirma -
tive action statute. As we will see, Canada and Australia are more 
generous in interpreting thi s requirement i n their statutes . 

SCOPE O F COVERAG E 

Introduction. Becaus e disabilit y discriminatio n la w explicitl y 
requires reasonable accommodation, courts cannot dismantle it s 
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affirmative actio n element s entirely . Bu t on e techniqu e tha t 
they ca n us e t o limi t th e scop e o f th e disabilit y discriminatio n 
law's affirmativ e actio n potentia l i s t o limi t th e scop e o f 
claimants permitte d t o brin g suit . Thus , a s w e wil l see , th e 
United State s an d Grea t Britai n emplo y a  muc h narrowe r 
understanding o f wh o ca n brin g sui t fo r disabilit y discrimina -
tion than do Canada and Australia. These differences ar e consis-
tent with thei r differin g version s o f capitalism . 

Two interpretations o f th e ADA hav e helpe d achiev e a  nar -
row understanding o f who can bring a  disability discriminatio n 
claim. First, some courts have used an exceedingly stringent tes t 
to determine whethe r a  person ha s a  substantial limitatio n i n a 
major lif e activity . In particular , they hav e used a  stringent tes t 
when the major lif e activity that is limited is the ability to work. 
Second, som e court s hav e adopte d a  ver y restrictiv e tes t t o 
determine whethe r th e impairmen t i s sufficientl y substantial . 
They have evaluated the substantialit y o f the limitation after — 
rather than before—a perso n has used mitigating measures (fo r 
example, medication , eyeglasses , hearin g aid , wheelchair) . Th e 
first narro w interpretation i s arguably supporte d by the regula -
tory languag e unde r th e ADA , bu t th e secon d interpretatio n 
flatly contradict s th e regulations . 

Substantial Limitation  in  the  Life  Activity  of  Working.  Th e 
ADA typically provide s coverag e fo r a  person who ca n demon -
strate that he or she is substantially limited in a major lif e activ -
ity. Few would disagre e tha t "working " i s a  major lif e activity , 
but the requiremen t o f proof o f a  substantial limitatio n fo r thi s 
major lif e activity is more rigorous than fo r the other lif e activ -
ities specified in the regulations: "caring for oneself , performin g 
manual tasks , walking , seeing , hearing , speaking , breathing , 
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[and] learning/ ' Th e genera l regulatio n fo r substantia l limita -
tion i s that th e person i s 

unable to perform a  major lif e activit y tha t th e average per -
son i n th e genera l populatio n ca n perform ; o r significantl y 
restricted a s t o th e condition , manne r o r duratio n unde r 
which an individual can perform a  particular major lif e activ-
ity as compared to the condition, manner , o r duration unde r 
which the average person in the general population ca n per -
form tha t same major lif e activity . 

With respec t t o th e lif e activit y o f working , th e regulation s 
promulgated b y the Equa l Employmen t Opportunit y Commis -
sion (EEOC ) contain a n additiona l requirement : 

The ter m substantiall y limit s mean s significantl y restricte d 
in the ability to perform eithe r a class of jobs or a broad range 
of jobs in various classe s as compared t o the average perso n 
having comparable training, skills and abilities. The inability 
to perform a  single, particular job does not constitut e a  sub-
stantial limitation in the major lif e activity of working. 

As a n exampl e o f th e applicatio n o f thi s rule , th e Interpretiv e 
Guidance explain s tha t a  professiona l basebal l pitche r wh o ha s 
developed a bad elbow would be precluded from bringing a lawsuit 
under the ADA when he is no longer able to perform thi s highl y 
specialized job. Common sens e might sugges t that when a  person 
with extraordinary physica l aptitude becomes disabled s o that h e 
can no longer perform a t an extraordinarily hig h level of compe-
tence, he should be not be able to use the ADA to be characterized 
as "disabled/7 The EEOC therefore carved out this special rule with 
respect t o th e lif e activit y o f workin g t o achiev e thi s result , 
although th e statut e doe s no t specif y tha t "working " shoul d b e 
treated differently tha n other covered major lif e activities. 
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The EEOC , however, did no t hav e t o promulgate thi s specia l 
rule t o reac h tha t intende d result . Th e AD A doe s no t exten d 
protection t o al l individual s wit h disabilities , onl y t o qualified 
individuals with disabilities . If two people are applying for a  job 
as a professional basebal l pitcher an d one person ha s an injure d 
elbow tha t preclude s hi m fro m pitching , th e AD A woul d con -
clude tha t h e wa s no t a  qualified  individua l wit h a  disabilit y 
(under th e assumptio n tha t n o reasonabl e accommodatio n 
would make him otherwise qualified). One would not even have 
to appl y th e majo r lif e activit y o f working rul e t o exclud e hi m 
from statutor y coverage . Bu t i f h e wer e alread y workin g a s a 
baseball pitche r whe n h e injure d hi s elbow , then i t i s true tha t 
the reassignment/reasonabl e accommodatio n rul e would oper -
ate. Without th e specia l major lif e activit y rule , a baseball tea m 
might hav e to consider whether th e pitcher coul d work a t othe r 
positions o r in the fron t offic e befor e dischargin g him fro m th e 
organization. Th e majo r lif e activit y rule , however , eliminate s 
the need to apply the reassignment/reasonabl e accommodatio n 
rule, becaus e th e perso n i s exclude d fro m th e definitio n o f a n 
individual with a  disability. 

Like th e reassignment/reasonabl e accommodatio n rule , th e 
major lif e activity o f working rule is particularly detrimenta l t o 
the job securit y o f incumben t employees . The court s hav e als o 
interpreted thi s requiremen t harshl y t o preclude man y incum -
bent employee s fro m obtainin g th e benefit s o f disabilit y dis -
crimination law . For example , in Bolton  v.  Scrivner,28 th e cour t 
awarded summar y judgmen t t o th e defendant s becaus e th e 
plaintiff faile d t o produce evidenc e tha t h e coul d no t perfor m a 
class of jobs. Bolton was not a  baseball pitcher ; he was an orde r 
selector i n a  grocer y warehous e befor e h e suffere d a  work -
related injur y t o hi s feet . Although i t i s possible tha t a  reason -
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able accommodatio n migh t hav e permitte d Bolto n t o perfor m 
his job, the court of appeals ruled that the district court was cor -
rect in holding tha t "Bolton' s inabilit y t o return t o hi s particu -
lar jo b withou t som e accommodatio n doe s no t demonstrat e a 
substantial limitatio n i n the major lif e activit y o f working/' H e 
was exclude d fro m th e definitio n o f a n individua l wit h a  dis -
ability an d therefor e wa s no t entitle d t o reasonabl e accommo -
dation protection. Other persons who sought o r held low-statu s 
jobs hav e bee n denie d statutor y coverag e unde r suc h reason -
ing.29 By relyin g o n th e specia l requiremen t fo r th e majo r lif e 
activity of working, the courts have been able to avoid the mor e 
probing questio n o f whethe r a  reasonabl e accommodatio n 
might hav e permitted thes e people to maintain thei r jobs. 

Use of  Mitigating  Measures.  Mitigating  measures  ar e assistiv e 
devices (lik e a  hearing aid , medication, wheelchair ) tha t peopl e 
use to lessen the effect s o f thei r disabilitie s o n thei r dail y func -
tioning. An interpretiv e questio n unde r disabilit y discrimina -
tion law is how one should determine whether an individual has 
a "substantia l impairmen t o f a  majo r lif e activity, " thereb y 
meeting th e definitio n o f a n individua l wit h a  disability befor e 
or after th e use of mitigating measures. A broad definition o f an 
individual wit h a  disability woul d asses s th e degre e o f impair -
ment before  mitigatin g measure s ar e used , wherea s a  narro w 
definition woul d assess the degree of impairment after  mitigat -
ing measures ar e used . 

Because th e AD A i s silen t o n thi s question , i t ha s bee n 
resolved throug h EEO C regulation s an d judicial decisions . The 
EEOC ha s promulgate d a  broa d rule : "Th e determinatio n o f 
whether a n individua l i s substantiall y limite d i n a  majo r lif e 
activity must be made on a  case by case basis, without regar d t o 
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mitigating measures such as medicines, or assistive or prosthetic 
devices/' Th e EEO C offer s n o furthe r guidanc e o r example s 
regarding thi s rule . As w e wil l see , som e court s hav e rejecte d 
this broad rule . 

Whether th e substantialit y o f th e limitatio n i s determine d 
before mitigating measures are used has important implication s 
for th e breadth o f statutory coverage . Let us assume, for exam -
ple, that a  person works a t a  company tha t has a  strict rule gov -
erning employe e breaks . An employe e ha s on e fifteen-minut e 
break i n th e morning , on e hal f hou r a t lunchtime , an d on e fif -
teen-minute brea k in the afternoon . Le t us further assum e tha t 
an insulin-dependen t diabeti c employe e canno t complet e dur -
ing thes e break s al l th e monitorin g an d intak e o f foo d an d 
insulin require d fo r hi m o r he r t o avoi d diabeti c symptoms . I f 
we measure d th e substantialit y o f th e impairmen t befor e th e 
use of mitigating measures, this person would obviously be dis-
abled. H e o r sh e woul d the n b e abl e t o reques t a  reasonabl e 
accommodation t o facilitat e th e injectio n o f insulin . Bu t i f w e 
viewed th e employe e afte r th e us e o f mitigatin g measure s 
(although i t i s not eve n possible to use mitigating measure s o n 
that job) , h e o r sh e migh t no t hav e a n opportunit y t o see k a 
modest reasonabl e accommodation . 

The appropriateness of the EEOCs rule has repeatedly arise n 
in case s involving peopl e wit h insulin-dependen t diabetes. 30 I n 
several recen t cases , the court s hav e rejecte d th e EEOC s miti -
gating measure s rul e an d foun d tha t th e plaintiff s ha d t o plac e 
facts int o evidence regardin g th e substantialit y o f their impair -
ment afte r th e us e o f mitigatin g measures. 31 I n on e o f thes e 
cases, th e cour t di d no t eve n permi t th e introductio n o f mor e 
evidence afte r th e plaintif f relie d o n th e EEO C guideline s fo r 
support tha t insulin-dependen t diabetic s ar e pe r se  disable d 
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because o f thei r dependenc e o n insuli n i n orde r t o function . 
Rather, th e cour t hel d tha t th e plaintif f ha d no t demonstrate d 
that h e wa s disabled. 32 I n futur e cases , when plaintiff s ar e o n 
notice that such evidence is necessary, the courts will have raised 
their litigation cost s by making them put medical facts into evi -
dence. 

The rejectio n o f th e mitigatin g measure s rul e i s jus t on e 
more attemp t t o limi t th e categor y o f peopl e wh o ca n brin g 
claims unde r th e ADA. Rathe r tha n decid e whethe r the y gen -
uinely hav e claim s o f discrimination—an d man y o f the m 
appeared to have very strong claims—the courts have closed the 
door o f litigatio n i n thei r face . N o othe r countr y ha s adopte d 
such a  narrow mitigating measures rule . 

Other Narrowing  Devices.  Th e ADA also narrows it s statutor y 
scope throug h mor e direc t methods—b y mean s o f statutor y 
exclusions. Title V  o f th e AD A list s thos e condition s tha t ar e 
specifically exclude d fro m coverage : homosexuality, bisexual -
ity, transvestism , transsexualism , pedophilia , exhibitionism , 
voyeurism, gender identity disorder s not resulting from phys -
ical impairments , othe r sexua l behavio r disorders , compulsiv e 
gambling, kleptomania , pyromania , psychoactiv e substanc e 
use disorder s resultin g fro m th e curren t illega l us e o f drugs , 
and curren t illega l us e o f drugs . I n addition , alcoholic s ca n 
obtain onl y limite d statutor y coverage . Impairments ar e cov -
ered only i f they ar e "substantial" and have a  long-term effec t 
on a  person's life : "Advanced age , physical o r personality char -
acteristics, an d environmental , cultural , an d economi c disad -
vantages ar e not impairments." Both Canada and Australia ar e 
much les s restrictive i n th e lis t o f disabilitie s covere d by thei r 
statutes. 
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Canada 

REASONABLE ACCOMMODATION CAS E LAW 

The Canadia n constitutio n explicitl y recognize s an d protect s 
affirmative action , and the Canadia n Huma n Right s Act explic -
itly mentions tha t affirmativ e actio n i s permitted : 

It i s no t a  discriminator y practic e fo r a  person t o adop t o r 
carry out a special program, plan or arrangement designed to 
prevent disadvantages tha t are likely to be suffered by , or to 
eliminate o r reduc e advantage s tha t ar e suffere d by , an y 
group o f individual s whe n thos e disadvantage s woul d b e o r 
are based on or related to the . .. disability of members of that 
group by improving opportunities respecting goods, services, 
facilities, accommodatio n o r employmen t i n relatio n t o tha t 
group.33 

Provincial legislatio n als o contain s simila r protection . Thi s 
language protect s affirmativ e actio n program s fro m "revers e 
discrimination" challenges. Section 14(1) of the Ontario Huma n 
Rights Act, for example , provides tha t a n equalit y righ t i s "no t 
infringed b y th e implementation o f a  special program designe d 
to relieve hardship or economic disadvantage or assist disadvan -
taged person s o r group s t o achiev e o r attemp t t o achiev e equa l 
opportunity o r tha t i s likely t o contribute t o the eliminatio n o f 
the infringemen t o f right s unde r Par t I. " The Ontari o Cour t o f 
Appeal interpreted thes e provisions to mean that a  "reverse dis-
crimination" clai m canno t b e mad e unde r Canadia n law , 
although one could challenge a disability affirmative actio n pro-
gram fo r discriminatin g agains t anothe r disadvantage d group. 34 

Ironically, however , th e Canadia n disabilit y discriminatio n 
statute (whic h i s part o f it s genera l huma n right s statute ) doe s 
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not explicitly require reasonable accommodation. That duty was 
impliedly foun d t o exis t i n th e 1980 s i n case s involvin g reli -
gious, age, and pregnancy discrimination. 35 Despit e the absenc e 
of a n explici t statutor y requiremen t t o reasonabl y accommo -
date, Canadian courts have been more generous than U.S. courts 
in interpretin g th e reasonabl e accommodation/reassignmen t 
rule in cases involving disabilit y discrimination . 

Reflecting o n the federa l disabilit y discrimination legislatio n 
in Canada , Bria n Doyl e describe d th e scop e o f reasonabl e 
accommodation mor e narrowl y tha n I  did: "Although employ -
ers ar e permitted t o take specia l action t o prevent , eliminat e o r 
reduce disadvantag e face d b y disable d individual s i n employ -
ment opportunities , thi s provide s blessin g onl y t o voluntaril y 
conceded reasonabl e accommodation/' 36 Relyin g o n religiou s 
discrimination case law involving the duty of reasonable accom -
modation fro m th e Unite d States , Doyl e speculate d tha t th e 
Canadian court s wil l interpre t th e reasonabl e accommodatio n 
requirement narrowl y i n th e disabilit y context . Th e religiou s 
cases from th e United States , however, offer th e courts very dif-
ferent problem s because of their specia l constitutional status . In 
the Unite d States , th e court s hav e resiste d importin g th e reli -
gious reasonabl e accommodatio n ruling s int o disabilit y dis -
crimination law . 

An illuminating example of the liberal Canadian approach t o 
reasonable accommodatio n i s R e Province  of  Manitoba  and 
Manitoba Government  Employees'  Union. 37 A  unio n file d a 
grievance regardin g a n employee' s righ t t o be reassigned afte r 
he wa s n o longe r abl e t o perfor m th e dutie s o f hi s position . 
(The applicable Huma n Right s Cod e state s tha t discriminatio n 
means th e "failur e t o make reasonabl e accommodatio n fo r th e 
special need s o f an y individua l o r group , i f thos e specia l need s 
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are based upon an y [disability ] characteristic/') 38 The grievant , 
Mr. Ulasy, became disabled an d was informed tha t h e would b e 
given priorit y consideratio n fo r othe r vacan t position s i n th e 
civil service . Both th e plaintif f an d th e defendan t agree d tha t 
reassignment a s a  for m o f affirmativ e actio n wa s appropriate , 
so the disput e centere d o n th e scop e o f tha t preferentia l treat -
ment. Althoug h th e defendan t governmen t ha d interviewe d 
the grievant fo r severa l positions, the arbitrato r conclude d tha t 
further step s t o accommodat e hi m wer e required . The arbitra -
tor required the defendants t o conduct a  more up-to-date med -
ical assessment o f the plaintiffs abilitie s to perform job-relate d 
tasks, wit h consideratio n give n t o medica l rehabilitatio n o r 
retraining; t o loo k a t necessar y modification s o f job position s 
before th e plaintiff' s intervie w fo r a  particular position ; an d t o 
consider a  trial period fo r a  new position t o assess whether th e 
plaintiff wa s qualifie d t o perfor m it . The arbitrato r conclude d 
that suc h proposal s migh t allo w th e plaintif f t o compet e o n a 
more "leve l playin g field/ ' I n othe r words , affirmativ e actio n 
would creat e equa l opportunity . Thi s case  i s reflectiv e o f 
Canada's libera l approac h t o th e reassignmen t rule. 39 

Although reassignmen t i s not listed in the Canadia n statut e a s 
an exampl e o f reasonabl e accommodation , arbitrator s hav e 
gone quite fa r i n dictating of what th e dut y consists , as long as 
it i s no t a n undu e hardship . Although require d b y statut e t o 
consider reassignmen t a s a  reasonabl e accommodation , th e 
American court s hav e offere d a  much narrowe r interpretatio n 
of that rule . 

SCOPE O F STATUTOR Y COVERAG E 

The coverag e o f peopl e wit h disabilitie s i s muc h broade r i n 
Canada tha n i n th e Unite d States . Fo r example , th e Ontari o 
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Human Right s Code , which include s protectio n agains t handi -
cap discrimination , doe s no t contai n th e "substantia l impair -
ment" languag e foun d i n American law . The Canadia n statut e 
defines "becaus e o f handicap" to include a  person wh o has , has 
had, or is believed to have ha d 

any degree of physical disability, infirmity, malformatio n o r 
disfigurement tha t is caused by bodily injury, birt h defec t o r 
illness—a conditio n o f menta l retardatio n o r impairment , a 
learning disabilit y o r a  dysfunctio n i n on e o r mor e o f th e 
processes involvin g i n understandin g o r usin g symbol s o r 
spoken language, a mental disorder, or an injury o r disability 
for which benefits were claimed or received under the Work-
ers' Compensation Act. 40 

(This language i s in direc t contras t t o the American court s tha t 
have resisted making the ADA into an expanded worker's com -
pensation statute. ) The "any degree " language i s much broade r 
than th e "substantia l impairmen t o f a  major lif e activity " lan -
guage foun d i n American law . Similarly, th e Canadia n Huma n 
Rights Ac t quit e broadl y define s peopl e wit h a  disabilit y an d 
specifically list s "previous o r existing dependence o n alcohol o r 
a drug." 41 

In addition , th e Ontari o cod e specificall y list s disabilitie s 
included unde r tha t definition : "diabete s mellitus , epilepsy, an y 
degree o f paralysis , amputation , lac k o f physica l coordination , 
blindness o r visua l impairment , deafnes s o r hearin g impedi -
ment, muteness o r speech impediment, or physical reliance on a 
guide do g o r o n a  wheelchai r o r othe r remedia l applianc e o r 
device." Obviously, insulin-dependent diabetic s ca n obtain cov -
erage under the Ontario statute. There is also little question tha t 
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the issue o f whether on e is handicapped i s measured before  th e 
use of mitigating measures because a  dependence o n mitigatin g 
measures makes one disabled . 

Not surprisingly , th e cas e law i n Ontari o reflect s thi s broa d 
definition. On e arbitrato r presume d tha t a  person wh o suffer s 
from kleptomani a woul d b e covere d b y th e law, 42 wherea s 
another arbitrato r conclude d tha t a n alcoholi c wa s covere d b y 
the Ontari o statut e b y referrin g t o th e mor e specifi c languag e 
from th e Canadia n Huma n Right s Act concerning th e coverag e 
of alcoholics. 43 

Great Britai n 

REASONABLE ACCOMMODATION CAS E LAW 

In Great Britain, affirmative actio n (or what is usually called pos-
itive action)  i s not currentl y a  well-favored principl e in the are a 
of race or gender discrimination . Thus, the concept of reasonabl e 
accommodation i s narrowl y define d unde r Grea t Britain' s ne w 
disability discriminatio n legislation . Grea t Britain' s fifty-yea r 
statutory quota system, in which employers were obliged by law 
to maintain a  3 percent quot a o f people with disabilitie s in thei r 
workforces, was repealed when the antidiscrimination provision s 
of Part 2  of the new disability discrimination statute s took effec t 
in 1996. 44 

It i s to o earl y t o kno w ho w th e court s wil l interpre t th e 
recently enacte d disabilit y rule s i n Grea t Britain , bu t i t doe s 
appear that the statute presumes a  narrow interpretation o f rea -
sonable accommodation . Th e Britis h statut e call s a  reasonabl e 
accommodation a n "adjustment" an d state s that when arrange -
ments o r physical featur e 
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place th e disable d perso n a t a  substantial  disadvantag e i n 
comparison with persons who are not disabled , it is the dut y 
of the employer to take such steps as it is reasonable, in all the 
circumstances of the case, for him to take in order to prevent 
the arrangements o r feature havin g that effect . 

The statut e offer s th e followin g example s o f suc h "arrange -
ments" that relat e t o reassignment : "transferrin g hi m t o fil l a n 
existing vacancy " an d "assignin g hi m t o a  differen t plac e o f 
work." B y limitin g th e transfe r t o a n existin g vacancy , th e 
British mode l certainl y seem s les s generous tha n th e Canadia n 
model, which seem s t o entai l extensiv e consideratio n fo r reas -
signment ove r a  lengthy tim e period . The Britis h mode l i s als o 
more attentive to cost considerations, although th e details of the 
regulations have yet to be worked out. By being attentive to costs 
and offerin g a  narrow scop e o f reasonabl e accommodation , th e 
British mode l appear s t o be deferentia l t o the need s o f employ -
ers i n a  capitalisti c society , reflectin g th e conservativ e politica l 
regime tha t enacte d th e legislation . I n addition , th e Britis h 
statute explicitl y state s tha t i t i s not intende d t o require prefer -
ential or favorable treatmen t fo r a  person with a  disability. 

Nonetheless, people with disabilitie s migh t b e reassigne d i n 
Great Britai n unde r th e genera l principle s o f employmen t law . 
Under Britis h commo n la w th e employment-at-wil l principl e 
has eroded , s o tha t mos t employee s wit h a t leas t tw o year s o f 
work experienc e ar e protecte d agains t bein g lai d of f i f the y 
become disable d onc e o n th e job. There i s therefore a  seemin g 
conflict betwee n Grea t Britain' s recen t enactmen t o f disabilit y 
discrimination protectio n an d it s preexisting commo n la w pro-
tection fo r al l workers . The curren t disabilit y la w mirror s th e 
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conservative economic influences i n Great Britain, and the com-
mon la w reflects earlie r suppor t fo r th e labor movement . 

SCOPE O F STATUTOR Y COVERAG E 

The recently enacte d British statut e i s even narrower tha n th e 
U.S. statute i n providin g coverag e t o peopl e wit h disabilities . 
The effect o f a disability mus t be both "substantial " and "lon g 
term" an d mus t affec t "norma l day-to-da y activities. " Ther e 
is no "record of " o r "regarded as " expansion o f this definition , 
as there i s in th e Unite d States . In addition , Schedul e 1  of th e 
act provide s fo r furthe r limitatio n o f impairment s tha t ma y 
qualify a s disabilities . Th e Britis h Disabilit y Discriminatio n 
Act o f 199 5 define s a  disabilit y a s " a physica l o r menta l 
impairment whic h ha s a  substantia l an d long-ter m advers e 
effect o n hi s abilit y t o carr y ou t norma l day-to-da y activi -
ties." For example , a  mental impairmen t "include s a n impair -
ment resultin g fro m o r consistin g o f a  menta l illnes s onl y i f 
the illnes s i s a  clinicall y well-recognize d illness. " Nonethe -
less, the Britis h statut e clearl y state s tha t a  court shoul d con -
sider whethe r on e i s disable d before  th e effec t o f mitigatin g 
measures i s take n int o consideration , unles s th e correctiv e 
measures ar e spectacle s o r contac t lenses . "A n impairmen t 
which woul d b e likel y t o hav e a  substantial advers e effec t o n 
the abilit y o f th e perso n concerne d t o carr y ou t norma l day -
to-day activities , bu t fo r th e fac t tha t measure s ar e bein g 
taken t o trea t o r correc t it , i s t o b e treate d a s havin g tha t 
effect." Thus , eve n th e conservativ e Britis h Parliamen t 
rejected th e mitigating measure s rul e adopte d b y som e court s 
in th e Unite d States . 
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Australia 

REASONABLE ACCOMMODATIO N 

The cas e law from Australi a wit h respec t t o reasonabl e accom -
modation i s stil l a t a n earl y stag e an d s o i s somewha t har d t o 
evaluate. In an early case interpreting th e disability discrimina -
tion la w of New Sout h Wales , the suprem e cour t was very def -
erential to an employer's assertion as to what constitutes a  "rea-
sonable" accommodatio n i n a n employmen t applicatio n case. 45 

Nonetheless, more recent decisions appear to be deferring muc h 
less t o employer' s assertion s concernin g th e economic s o f it s 
workforce.46 

SCOPE OF STATUTORY COVERAGE 

The Australia n Disabilit y Discriminatio n Ac t o f 199 2 define s 
disability broadly : 

(a) total or partial loss of the person's bodily or mental func -
tions; or (b) total or partial loss of a part of the body; or (c) the 
presence in the body of organisms causing disease or illness; or 
(d) the presence in the body o r organisms capabl e of causin g 
disease or illness; or (e) the malfunction, malformatio n o r dis-
figurement o f a part of the person's body; or (f ) a  disorder o r 
malfunction tha t result s i n th e perso n learnin g differentl y 
from a person without the disorder or malfunction; o r (g) a dis-
order, illnes s o r diseas e tha t affect s a  person' s though t 
processes, perception of reality, emotions or judgment o r that 
results in disturbed behavior; and includes a disability that; (h) 
presently exists ; or (i ) previously existed but no longer exists; 
or (j) may exist in the future; o r (k) is imputed to a person.47 

Unlike the ADA's requirement, th e disabilit y nee d not substan -
tially limi t a  majo r lif e activity . Provin g th e existenc e o f a n 
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impairment tha t fits into one of seven categories is sufficient fo r 
coverage. In addition, protection exist s for people for whom the 
disability currentl y exists , previousl y existe d bu t n o longe r 
exists, may exist in the future, o r is imputed. Australian court s 
appear to be applying these definitions broadly. 48 

The breadt h o f statutor y coverag e i n thes e fou r countrie s 
therefore correspond s t o th e strengt h o f thei r reasonabl e 
accommodation protection . Great Britain has the narrowest def -
inition o f disability and the most limite d reasonabl e accommo -
dation protection . Canad a an d Australia offe r broa d reasonabl e 
accommodation protection and , accordingly, offer a  broad defin -
ition o f disability. The United State s offer s a  broader definitio n 
than doe s Grea t Britain , a s well a s broader reasonabl e accom -
modation protection , bu t is narrower o n both ground s tha n i s 
Canada or Australia. 

One might say that i t is ironic that countrie s with broad def -
initions o f disabilit y offe r broa d reasonabl e accommodatio n 
protection becaus e thi s combinatio n coul d b e quit e expensiv e 
for employers . Thi s trend , however , doe s fi t m y thesi s wit h 
regard t o a  willingness t o appl y principle s tha t ar e somewha t 
inconsistent with hypercapitalism. Countries tha t are willing to 
act inconsistentl y wit h extrem e laissez-fair e economic s offe r 
broad protection at every turn; they do not seek to accommodate 
the employer' s cos t considerations . 

One migh t argu e tha t th e America n court s ar e correc t t o 
offer suc h a  narro w definitio n o f a  perso n wit h a  disabilit y 
because suc h a  narrow definitio n i s consisten t wit h America n 
law and economics. But the fact tha t eve n Grea t Britai n offer s a 
considerably broade r definitio n o f a  perso n wit h a  disabilit y 
should mak e a  conservative juris t paus e fo r furthe r reflection . 
Through th e adoption o f the ADA, even th e Republican-domi -
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nated Congres s probabl y intende d t o provid e meaningfu l pro -
tection t o peopl e wit h a  disability . But , fo r example , excludin g 
insulin-dependent diabetic s from statutor y coverag e is not con -
sistent with suc h intentions . 

Remarkably, th e AD A wa s passe d b y a  bipartisa n Congress . 
Even mor e remarkably , i t i s frame d o n a n antisubordinatio n 
approach tha t grant s right s onl y t o peopl e wit h disabilities . 
Despite the hostility o f many employer s t o affirmative action , 
it goe s muc h furthe r tha n Titl e VI I i n orderin g employer s t o 
make reasonabl e accommodation s fo r peopl e wit h disabili -
ties. 

The backlas h ha s bee n quic k an d decisive . The scop e o f th e 
reasonable accommodatio n obligatio n ha s bee n narrowe d fa r 
beyond the statutory language, and the categories of people who 
can bring claims under the statute has been confined beyond th e 
intentions o f Congres s o r th e EEOC . Moreover , conservativ e 
newspapers have fueled thi s backlash by exaggerating the scop e 
of succes s for claimant s under th e ADA. 

Why ha s ther e bee n thi s quic k backlas h t o a  congressiona l 
bipartisan effort ? Capitalis m canno t accommodat e affirmativ e 
action eve n whe n rac e an d gende r issue s ar e no t a t stake . I n 
Canada, most disabilit y case s are decided as arbitrator decision s 
involving unio n grievance s o n behal f o f disable d employees . 
The labo r contract s typicall y contai n thei r ow n protectio n fo r 
workers wh o becom e disable d an d thereb y serv e t o strengthe n 
the applicable disability statute . Since a strong labor movemen t 
is indicative of a more socialist economy i t is consistent with m y 
thesis tha t thes e arbitratio n decision s protec t peopl e wit h dis -
abilities, ofte n providin g the m wit h wha t I  have terme d affir -
mative actio n protection . 
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What typ e o f stat e interventio n bes t serve s th e interest s o f 
people wit h disabilities ? T o begin t o answe r tha t question , w e 
must recogniz e tha t man y differen t form s o f state interventio n 
existing in this area of the law deserve close examination. Amer-
ica's parochial lens often prevent s such a wide-ranging analysis . 



4 

FAMILY AN D MEDICA L LEAV E 

Kimberly Her n Troup e wa s employe d a s a  saleswoma n i n th e 
women's accessorie s departmen t a t Lord &  Taylor.1 She experi -
enced extrem e nause a whil e pregnan t an d frequentl y reporte d 
to wor k lat e o r ha d t o leav e early . Although he r employmen t 
record ha d bee n perfec t befor e sh e becam e pregnant , sh e wa s 
fired th e da y befor e he r maternit y leav e wa s t o commence . 
Troupe brough t sui t allegin g tha t he r employe r fire d he r 
because of her pregnancy and would have tolerated a  similar ill-
ness if experienced by a male employee. Her lawsuit was unsuc-
cessful, wit h th e cour t blamin g Troup e fo r he r nausea , seem -
ingly buyin g th e stereotyp e tha t nause a occur s durin g preg -
nancy onl y i n th e morning . Thus , th e cour t o f appeals—i n a 
decision writte n b y Judg e Richar d Posner—blame s he r fo r th e 
"morning sickness" by suggesting that she caused it to last unti l 
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noon "becaus e sh e slep t late r unde r th e ne w schedule , s o tha t 
noon was 'morning' fo r her. " 

The Troupe  decision is typical of the hostility tha t U.S . courts 
have show n to suit s brought b y pregnant women . Rejecting th e 
notion that pregnancy-based discriminatio n i s based on sex, U.S. 
courts have refused t o consider such discrimination as part of the 
constitutional la w o f se x discrimination. 2 Othe r countries , suc h 
as Canada , have , however , incorporate d pregnanc y discrimina -
tion case s int o th e la w o f sex  discrimination. 3 An d whe n th e 
Pregnancy Discrimination Act (PDA) 4 was passed to specify tha t 
pregnancy-based discriminatio n i n employmen t shoul d b e con -
sidered sex-base d discrimination , som e U.S . court s impose d 
impossible burden s o f proo f o n femal e plaintiffs. 5 Othe r court s 
have used the PDA as an opportunity t o rule fo r mal e plaintiffs , 
overturning "special treatment" rules for pregnant women.6 U.S. 
antidiscrimination la w ha s no t give n pregnan t wome n muc h 
substantive protection , regardles s o f th e conten t o f suc h laws , 
especially whe n th e case s have been decide d by judges wh o ar e 
sympathetic to extreme laissez-faire arguments . 

U.S. law also does little to protect fetuse s fro m hazard s a t th e 
workplace whil e wome n ar e pregnant . Federa l antidiscrimina -
tion la w require s n o accommodation s fo r pregnan t women . 
Interpretations o f the PDA combined with interpretations o f the 
Occupational Safet y an d Healt h Act 7 (OSHA ) hav e resulte d i n 
no meaningful federa l guidelines to make the workplace safe fo r 
fetuses. Instead , th e privat e marketplac e set s standard s i n thi s 
area in the name of laissez-faire economics . Canada and western 
Europe, by contrast , have found way s to accommodate both th e 
health o f the fetu s an d the right s o f the pregnant worker . 

Finally, the United State s stand s alon e in th e Western worl d 
in failin g t o require employer s t o provide paid maternity leav e 
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following th e birth o f a  child. Until 1993 , South Africa an d th e 
United State s were th e onl y industrialize d nation s tha t di d no t 
have a  federa l maternit y o r parenta l leav e policy. 8 Unti l quit e 
recently, wome n wh o too k unpai d medica l leav e followin g th e 
birth o f a  child coul d be fired . After nearl y a  decade o f politica l 
struggle, women who work for large employers are now entitled 
to twelve weeks of unpaid leave following th e birth o r adoptio n 
of a  child, 9 whic h provide s fe w genuin e option s fo r th e over -
whelming numbe r o f poo r o r eve n middle-clas s wome n wh o 
cannot affor d t o tak e unpai d leav e an d stil l pa y th e bills . Their 
only solac e i s tha t if  they  work  for  a  large  employer,  the y a t 
least wil l hav e a  job t o whic h the y ca n retur n afte r takin g th e 
most minima l possible medical leave. 

The limite d protection s fo r pregnan t wome n i n th e Unite d 
States have received strong criticism from th e leaders of laissez-
faire economics . On th e issue o f legally impose d "specia l treat -
ment^ fo r pregnan t wome n unde r antidiscriminatio n law , Pro-
fessor Richar d Epstei n commented , 

Because pregnanc y i s desired , an d becaus e wome n largel y 
control whethe r an d when t o become pregnant , th e eviden t 
moral hazard makes pregnancy a poor candidate for any form 
of insurance . .  .  .  The legislativ e an d judicia l insistenc e o n 
their [pregnancy's ] specia l status , however , canno t obscur e 
the socia l losse s incurre d b y thei r implementation , wit h 
pregnancy as elsewhere.10 

He furthe r criticize s th e Pregnanc y Discriminatio n Ac t a s 
using "th e antidiscriminatio n nor m a s a  tool fo r redistributiv e 
ends/' Epstei n wrot e thos e word s i n respons e t o th e us e o f 
antidiscrimination la w for th e benefi t o f pregnant women ; on e 
can onl y imagin e wha t h e migh t sa y abou t a  blatantly prefer -
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ential treatmen t polic y lik e th e Famil y Medica l an d Leav e Ac t 
(FMLA). 

Economic discours e ha s dominate d th e discussio n o f th e 
treatment o f pregnan t wome n i n th e Unite d States . Will socia l 
welfare program s caus e poo r wome n t o bea r mor e children ? 
(While the United State s seek s to limit th e amoun t o f financia l 
support t o poo r wome n wit h children , man y Europea n coun -
tries continu e thei r subsidizatio n progra m fo r al l families wit h 
children. Fo r example , German y provide s monthl y benefit s o f 
approximately $39 5 pe r mont h t o th e famil y unti l th e chil d 
reaches si x months an d then offer s a  somewhat reduce d benefi t 
until th e chil d reache s twenty-fou r months . Another progra m 
then provide s a  subsidy unti l a  child reaches the age of twenty -
seven months.) 11 Woul d mandate d insuranc e coverage , pai d 
leave, o r accommodation s fo r pregnanc y bankrup t businesses ? 
Based o n fe w empirica l dat a bu t muc h speculatio n b y la w an d 
economics scholars , th e free-marke t proponent s hav e largel y 
won the debate in the United States . Any schem e of pregnancy -
related benefit s o r accommodation s i s largel y a  matter o f bar -
gaining between employees and employers, because the govern -
ment ha s imposed fe w standard s in thi s area . 

This discussio n i s uniquely American fo r tw o reasons . First , 
it is dominated by the discourse o f laissez-faire economics . Sec-
ond, i t virtually ignore s th e need s an d interest s o f youn g chil -
dren. (Eve n whe n author s argu e tha t me n shoul d hav e mor e 
access to parental leave, they spea k from th e perspective o f ho w 
such leave benefits th e parents—tha t is , it gives men a n oppor -
tunity t o develo p parentin g skill s an d alleviate s women' s dis -
proportionate chil d care burden—rather tha n from th e perspec-
tive of how such leave benefits the children.)12 Health insuranc e 
for pregnan t wome n result s i n increased acces s to prenatal car e 
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which in turn reduce s the incidence of low-birth-weight babies . 
Paid leave for parents also facilitates breast-feeding an d parenta l 
care for th e firs t yea r o f a  child's life . 

There i s ample evidence that nearl y al l forms o f nonparenta l 
care i n th e firs t yea r o f lif e ar e inferio r t o th e car e offere d b y 
good parents. 13 Ye t th e Unite d State s ha s take n n o step s t o 
improve the qualit y o f nonparenta l car e offered t o infants o r t o 
help parents provid e tha t car e themselves. This second proble m 
can als o b e attribute d t o th e negativ e effect s o f capitalis m o n 
American life . The free-market , autonom y principle s underly -
ing American capitalism prevent us from bein g "other directed " 
in ou r consideratio n o f socia l problems . I t i s a s i f w e hav e for -
gotten tha t pregnan t wome n usuall y giv e birt h a t th e en d o f 
their pregnancies . The shor t perio d o f medica l leav e tha t the y 
might receiv e afte r th e birt h o f a  child doe s no t eve n begi n t o 
address the needs of the infant wh o has just been born an d is in 
his o r he r mos t dependent , an d possibl y mos t important , stag e 
of development . 

The discours e i n othe r countries , even othe r capitalis t coun -
tries, ha s bee n vastl y different . Th e need s o f pregnan t wome n 
are built around the understanding that a child will soon be born 
who needs special assistance. When a  society offers assistanc e to 
parents in the form o f paid leave, insurance, or accommodation s 
away fro m workplac e hazards , th e rea l beneficiarie s o f tha t 
assistance shoul d b e considere d th e child , no t th e pregnan t 
woman. Th e whol e "specia l treatment " debat e i n th e Unite d 
States has been warped b y a  misunderstanding o f who receive s 
and needs that specia l treatment . 

Throughout U.S . history, w e hav e alway s lumpe d togethe r 
"women and children" in our discourse as if they were a unitary 
entity an d a s if th e woman hersel f neede d paternalisti c protec -
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tion. Thi s traditio n continue s i n ou r moder n discours e abou t 
pregnancy discriminatio n an d pregnanc y leave . In thi s chapter , 
I try t o separat e th e need s o f pregnan t wome n an d childre n t o 
argue tha t specia l treatmen t i s an d shoul d b e offere d t o th e 
newly born child (or the fetus in  utero).  I t is conceptually wron g 
to view that treatmen t a s having been extended to the pregnan t 
woman. 

The Economic Debat e 

Economic discours e ha s dominate d th e argument s bot h fo r an d 
against pai d parentin g leav e an d healt h insuranc e coverag e fo r 
pregnant women . Richar d Epstein' s discussio n o f mandate d 
insurance coverag e fo r pregnan t wome n rest s entirel y o n eco -
nomic argument s concernin g th e stabilit y o f voluntar y insur -
ance systems. He contends that disability insurance systems will 
inevitably "disintegrate " i f coverag e fo r pregnanc y i s required ; 
therefore, i t i s i n everyone' s interes t t o exclud e pregnanc y i n 
order t o maintai n th e viabilit y o f th e insurance disabilit y mar -
ket.14 According to his economic analysis, any insurance syste m 
that cover s pregnancy shoul d falte r becaus e women would the n 
choose to become pregnant an d s o take advantage o f these pro -
grams, thereby creatin g a  substantial increase d cos t tha t woul d 
undermine the system's economic viability. Epstein's argument s 
are entirel y theoretical—h e offer s n o empirica l suppor t con -
necting th e availabilit y o f an y o f thes e benefit s an d women' s 
behavior. Hi s theoretica l argument s ar e base d o n hi s initia l 
assumption tha t "pregnanc y i s desired , an d .  . .  women largel y 
control whethe r an d whe n t o becom e pregnant." 15 Similarly , 
The Wall  Street  Journal  regularl y publishes editorials ridiculin g 
the FMLA , with headline s suc h a s "Family-Leav e La w Ca n B e 
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Excuse fo r a  Day Off." 16 Thes e article s complai n tha t th e $67 4 
million pric e ta g fo r th e statute , a s predicte d b y th e Genera l 
Accounting Office , wil l be much highe r in practice . 

Judge Richar d Posne r ha s mad e n o secre t o f hi s hostilit y t o 
the PD A an d mandate d maternit y leav e i n hi s academi c writ -
ings, arguing that the PDA may not even benefit mos t women. 17 

Nonetheless, Posne r i s force d t o acknowledg e tha t th e cos t o f 
laws suc h a s the PD A may b e offse t "b y gain s no t measure d i n 
an economi c analysis—gain s i n self-esteem. " Neve r doe s h e 
consider, however , whethe r th e benefit s o f suc h law s migh t b e 
measured i n th e well-bein g o f ou r nex t generation . Hi s failur e 
to conside r thi s argumen t i s somewha t surprisin g becaus e h e 
does seem fascinated wit h romanti c notions o f women's mater -
nal role . For example, he state s earlie r in the article : 

It is possible that the greater propensity of women than me n 
to take time out of the labor force is itself a product of sex dis-
crimination, bu t I  am skeptica l o f tha t proposition— I thin k 
child-rearing i s a n are a wher e natur e dominate s culture — 
and I do not accept it for purposes of my analysis. 18 

Not surprisingly , Posner' s hostility to the PDA is reflected i n 
his decisions as a jurist, although som e economists have misun -
derstood Posner' s positio n o n th e PDA . Fo r example , Irvin g 
Michelman, a  forme r corporat e executiv e an d advise r t o th e 
Federal Reserv e Boar d an d th e U.S . Department o f Commerce , 
cites Posner' s dissen t i n International  Union  v.  Johnson Con-
trols19 a s reflectin g a  "morally-based , efficienc y alternative " 
which woul d "fin d a  way t o interpre t anti-discriminatio n law s 
. . . t o include feta l protection." 20 Michelma n suggest s tha t Pos -
ner's analysis reflects hi s sensitivity to the business communit y 
as well a s to feta l safet y an d women's welfare . Ho w h e reache s 
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that conclusio n fro m Posner' s analysis , however , i s har d t o 
fathom. 

The issue in the case was whether a n employer coul d preven t 
all fertil e wome n fro m workin g i n it s battery-manufacturin g 
plant i n a  positio n wit h a  hig h exposur e t o lead . Completel y 
ignoring the Pregnancy Discrimination Act (PDA), the majorit y 
concluded tha t suc h a  polic y wa s lawful . Th e U.S . Suprem e 
Court ultimately reversed the district court and court of appeals, 
concluding tha t th e polic y wa s a  pregnancy-base d distinctio n 
that expressl y violated the PDA . 

Although Judg e Posne r dissente d fro m th e opinio n o f th e 
court o f appeals , hi s opinio n hardl y reflect s muc h concer n fo r 
the position o f women a t the workplace . He prefaces hi s analy -
sis with th e assumptio n take n fro m Gar y Becker' s 197 1 book , 
The Economics  of  Discrimination,  tha t "fe w privat e employer s 
discriminate withou t havin g som e reaso n fo r doin g so ; compe-
tition tend s t o driv e fro m th e marke t firm s tha t behav e irra -
tionally/'21 Bu t Becker' s assessmen t depend s o n a  full-employ -
ment econom y and certainly doe s not apply to low-level jobs a t 
a batter y plan t wher e th e poo l o f worker s i s enormous . (Th e 
presumably rationa l employe r i n thi s cas e assume d tha t an y 
woman under the age of seventy i s fertile!) Unlik e the majorit y 
opinion, Posne r doe s actuall y acknowledg e tha t Titl e VI I wa s 
amended i n 198 2 t o includ e th e Pregnanc y Discriminatio n 
Amendment, whic h define d se x discriminatio n t o includ e dis -
crimination o n th e basi s o f pregnancy . Nonetheless , h e refuse s 
to interpret thi s amendment liberall y (consistent , as we will see, 
with al l his interpretations o f the PDA) to forbid a n employer t o 
deal with the problem o f safety a t the workplace by refusin g t o 
hire fertile women . Instead, he says that an employer shoul d be 
able to show evidence of the potential cost of tort liability, moral 
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qualms about endangering the child, or the effect o n public rela-
tions of revealing the safety hazards at its workplace. Thus, Pos-
ner suggest s tha t th e cour t shoul d reman d th e case  back to th e 
district cour t "t o enable the compilation o f an adequate eviden -
tiary record/ ' 

Even thoug h Posne r indicate s tha t thi s defens e i s a  narro w 
one, on e woul d expec t th e distric t cour t judg e i n thi s case  t o 
rule onc e agai n fo r th e defendan t employer . After all , the dis -
trict court , wit h spars e evidenc e o n a  summar y judgmen t 
motion, had already rule d onc e for th e employer , s o with addi -
tional evidence, one would expec t the distric t cour t to rule onc e 
more fo r th e defendant . (Th e Suprem e Cour t sidesteppe d thi s 
possibility b y rulin g authoritativel y fo r th e plaintiffs , withou t 
leaving ope n th e possibilit y o f a  victor y fo r th e defendan t 
employer o n remand. ) Nonetheless , Posne r i s praise d b y a n 
economist wh o doe s no t see m t o appreciat e tha t Posne r virtu -
ally never reache s lega l decisions tha t protec t th e employmen t 
interests o f pregnant women . As we will see when w e examin e 
the policie s o f othe r countries , there ar e fa r bette r solution s t o 
this proble m tha n Posner's , base d no t o n th e presume d eco -
nomic rationalit y o f employer s bu t o n th e importanc e o f safe -
guarding both women's economic security and the health of the 
fetus. 

Arguments supportin g increase d benefit s fo r pregnan t 
women als o ofte n spea k i n purel y economi c terms . For exam -
ple, Samue l Issacharof f an d Elys e Rosenblu m cit e Presiden t 
Clinton's "nannygate " episod e i n tryin g t o fin d a  qualifie d 
(female) attorne y genera l a s exemplifyin g th e nee d fo r a 
national maternit y polic y tha t ca n accommodat e th e need s o f 
working women. 22 "[W]ithou t accommodatio n fo r pregnancy , 
women experienc e a n elevate d leve l o f earl y departur e fro m 
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the work forc e an d a n associate d failur e t o develop what econ -
omists ter m jo b specifi c capital—tha t is , th e enhance d skill s 
and productivit y tha t com e fro m experienc e o n th e job/ ' 
Exploring th e relationshi p betwee n wage s an d continuou s 
workplace participation , the y insis t tha t th e Unite d State s 
needs a model similar to the one used in Canada so that wome n 
would receiv e unemploymen t insuranc e fo r twelv e week s 
postpartum s o long as they ha d worked fo r thei r employe r fo r 
at leas t te n week s befor e becomin g pregnant . Unlik e Epstein , 
they bas e thei r proposa l o n empirica l evidenc e connectin g 
women's childbearin g decision s an d th e availabilit y o f insur -
ance systems . Bu t unlik e Epstein , the y d o no t presum e tha t 
women hav e childre n i n orde r t o collec t pregnanc y leav e ben -
efits. Havin g begu n wit h a  differen t premise , the y arriv e a t a 
different economi c solution . (M y surve y o f the existin g statis -
tics o n birthrates , pregnanc y leav e policies , and women' s par -
ticipation i n th e workforc e suggest s n o connectio n amon g 
these factors . German an d Italy , fo r example , which hav e gen -
erous pregnancy-based policie s als o have the lowes t birthrate s 
in Europe—te n pe r on e thousand population—compare d wit h 
the Unite d States ' relativel y hig h birthrate—sixtee n pe r on e 
thousand population.) 23 

Issacharoff an d Rosenblum' s progra m woul d certainl y 
improve women' s economi c situatio n followin g th e birt h o f a 
child but is unlikely to have any appreciable impact on the "nan -
ny gate" problem tha t introduce s thei r article . The women wit h 
"nanny" problem s wer e no t impede d i n thei r career s b y a  lack 
of compensation fo r twelve weeks of pregnancy leave . In Marc h 
1986, Kimb a Woo d hire d a n illega l alie n fro m Trinida d t o car e 
for her infant son . The employment was actually lawful becaus e 
at tha t time , federa l la w permitte d illega l alien s t o b e hire d i n 
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such positions . Furthermore, the nanny becam e a  legal residen t 
in 1987 , thus allowin g Wood to continue t o employ he r legally . 
Wood also paid all required Socia l Security taxes on the nanny' s 
wages. Sh e worke d fo r th e famil y fo r man y years , permittin g 
both Wood an d he r husban d t o continu e workin g i n time-con -
suming an d highl y pai d positions. 24 Th e politica l reactio n 
against Wood ca n mos t likel y be explained b y th e fac t tha t sh e 
hired a  non-American, no t tha t sh e acte d i n a n unlawfu l man -
ner. Wood' s career , however , wa s certainl y no t impeded , a s 
Issacharoff an d Rosenblu m suggest , because sh e could no t tak e 
sufficient medica l leave following the birth of her son. Similarly, 
Zoe Baird an d he r husban d hire d a  foreign coupl e a s a babysit -
ter an d drive r fo r a  length y perio d o f time . Th e coupl e wer e 
obviously alleviatin g th e burden s o f combinin g pai d employ -
ment an d child care , but thei r presenc e was not fo r th e purpos e 
of alleviating a  short-term nee d fo r medica l leave following th e 
birth o f a  child. 

Understanding th e importance o f continuous workplace par -
ticipation to success in high-powered careers , these women too k 
a minimal break from th e workplace following the birth o f thei r 
children. Their "nanny " problem s were cause d by thei r limite d 
options fo r high-qualit y car e fo r thei r childre n afte r the y 
returned t o pai d employment . Lik e man y parents , the y con -
cluded tha t a  group chil d car e situatio n wa s no t optima l i n th e 
first yea r o f s o o f thei r child' s life . Tha t lef t the m wit h tw o 
choices: the parent s coul d wor k ou t a  schedul e tha t permitte d 
them t o sta y hom e wit h th e child , o r the y coul d hir e someon e 
else t o com e int o thei r hom e t o tak e car e o f th e child . Eve n 
though eithe r optio n i s much mor e expensiv e fo r mos t parent s 
than grou p da y care , man y parent s mak e th e (uneconomical ) 
decision to use one of these arrangements . Why? 
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Laissez-faire economic s canno t provid e an answe r here . Par -
ents, who supposedl y decid e to have childre n dependin g o n th e 
disability insuranc e schem e availabl e fo r th e si x weeks follow -
ing th e birt h o f thei r child , ar e als o makin g blatantl y uneco -
nomical decisions—the y ar e payin g mor e tha n $1,00 0 pe r 
month t o someone els e to take care of their chil d or forgoing a t 
least tha t muc h mone y i n incom e b y takin g car e o f th e chil d 
themselves rathe r than paying about $500 per month fo r grou p 
care for their child. The answer is that parents do not make child 
care (or pregnancy) decisions on a purely economic basis. If they 
did consider economic s seriously , mos t adults , of course , woul d 
forgo parenting altogether . But even after decidin g to partake of 
the psychi c an d emotiona l reward s o f parenting , the y d o no t 
always see k t o minimiz e th e cost s o f parenting . Tha t is , the y 
sometimes choos e highl y uneconomica l option s i n th e earl y 
years o f a  child' s lif e ou t o f thei r concer n fo r th e child' s well -
being. Thi s endurin g fac t wil l surviv e an y tinkerin g wit h th e 
paid leav e polic y i n th e Unite d States . I t wil l endur e becaus e 
even i n thi s highl y capitalisti c society , parent s ar e an d wil l b e 
motivated b y force s othe r tha n economics . 

Poor women' s decision s ca n als o be understood a s reflectin g 
decisions abou t chil d car e rathe r tha n abou t economics . Som e 
working-class women wh o earn the minimum wag e find tha t i t 
makes more sens e to qui t thei r jobs an d go on welfare afte r th e 
birth o f a  child tha n t o sta y a t pai d work . With th e inadequat e 
system o f chil d car e an d healt h insuranc e tha t i s availabl e t o 
poor women, staying at home to raise their child is the only way 
to safeguard thei r child's well-being. Their decisions parallel th e 
decisions sometimes made by upper-class women—that is , they 
choose a n uneconomica l optio n i n orde r t o safeguar d th e well -
being o f thei r children . Th e languag e o f th e welfar e debate , 
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however, condemn s the m a s bad mother s withou t understand -
ing the rationality o f their decisions from th e perspective o f th e 
child's well-being . 

The proposa l offere d b y Issacharof f an d Rosenblu m has , i n 
fact, fe w similaritie s t o th e actua l scop e o f leav e benefit s avail -
able in Canada. In 1990, Bill C-21 became federal law in Canada , 
thereby creating fifteen week s of maternity benefits fo r the bio-
logical mothe r an d a  ten-week parentin g benefi t tha t coul d b e 
taken by either parent. 25 (Th e provinces have their ow n paralle l 
statutes governin g som e employmen t no t covere d b y th e fed -
eral statute . I n Ontario , fo r example , th e Employmen t Stan -
dards Ac t entitle s a  woma n t o tak e seventee n week s o f preg -
nancy leave and either parent to take eighteen weeks of parenta l 
leave.)26 Canadia n parent s receiv e compensatio n fo r nearl y si x 
months o f leav e followin g th e birt h o f a  child , no t th e twelv e 
weeks proposed by Issacharoff an d Rosenblum. Parents can also 
take their benefits o n a part-time basis, spreading them out ove r 
fifty-two weeks . Finally , a  portio n o f thi s leav e i s availabl e t o 
either parent; the justification i s not simply the biological need s 
of the pregnant woman. The effect o f the Canadian legislation is 
to hel p enabl e parent s t o car e fo r thei r childre n themselve s fo r 
the first si x months and possibly first yea r o f life. It is the inter -
ests o f th e youn g child , no t th e pregnan t woman , tha t justif y 
such a  lengthy leav e period fo r eithe r parent . 

European la w i s ofte n comparabl e t o th e la w o f Canad a i n 
helping parents take paid leave for much o f the child's firs t yea r 
of life . For example , Italy passed it s Equa l Treatment Ac t (ETA ) 
in 1977 , which buil t o n the preexisting 197 1 maternity la w and 
provided th e followin g benefit s t o new parents : a three-mont h 
leave fo r th e mothe r a t 8 0 percent pa y afte r th e birt h o r adop -
tion o f a  child an d a n optiona l six-mont h additiona l leav e tha t 
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can b e take n b y eithe r paren t a t 3 0 percen t pay. 27 Workin g 
mothers were also guaranteed res t periods during the firs t yea r 
of a  child's life . 

Owing to legal action in 1987, Italian law was soon equalize d 
to provid e mor e comparabl e benefit s fo r mal e an d femal e par -
ents. Th e plaintiff s wer e father s o f newbor n childre n whos e 
mothers had died in childbirth o r were infirm an d immobilized . 
These men successfully argue d tha t they, too, should be entitle d 
to the three-month postpartu m leav e and res t periods i n accor -
dance wit h th e la w o f equa l treatment . I n rulin g fo r th e mal e 
plaintiffs, th e Constitutiona l Cour t note d tha t th e rational e o f 
the maternit y la w reflecte d a  growing publi c concer n "fo r th e 
child's affectiv e an d psychologica l well-bein g a s well a s its bio -
logical needs/ ' Although th e maternit y la w may hav e been ini -
tially passed in 1950 out o f a concern fo r th e frailty o f pregnan t 
women an d a  desir e t o mak e breast-feedin g easier , it s curren t 
structure reflect s a n increasin g concer n fo r th e welfar e o f th e 
young child . As a result o f another lega l challenge in 1991, by a 
father whos e wif e wa s health y bu t di d no t wan t t o tak e th e 
three-month leav e t o car e fo r th e child , th e Constitutiona l 
Court agai n rule d tha t th e statute' s protection s mus t b e 
extended t o fathers . Th e cour t recognize d tha t th e purpos e o f 
the legislation was to address the "relational and affective need s 
that ar e connected t o the developmen t o f the personalit y o f th e 
child."28 Th e purel y biologica l justification s fo r th e legislatio n 
were outmoded . 

Nearly every European country provides women with at least 
eight weeks of paid leave following th e birth o f a  child, which i s 
then followed by a period of paid parental leave.29 It is clear fro m 
the languag e o f thes e statute s tha t eve n th e maternit y leav e i s 
justified i n par t b y th e need s o f th e child . Fo r example , in Ger -
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many, Norway , Poland , an d Luxembourg , maternit y leav e i s 
lengthened i f the baby i s born prematurely o r the woman ha s a 
multiple birth . Som e countries , lik e Poland , als o lengthe n th e 
maternity leav e i f ther e i s alread y anothe r chil d i n th e house -
hold. And unlike the United States , none of the European coun -
tries exempts smal l businesses fro m statutor y coverage . 

Suggestions tha t th e Unite d State s mov e towar d a  paid sys -
tem o f leave following th e birth o f a  child produces the follow -
ing kind of reaction fro m economi c conservatives : 

What w e nee d i s anothe r welfar e scheme , thi s on e fo r jo b 
holders. What a  concept. Now, push the baby carriage down 
to th e FML A offic e an d pic k u p you r "wag e replacement " 
check once a week for the next three months. Maybe they'l l 
electronically mail it to your banking account. Is this country 
great, or what? Insane, comes to mind.30 

By contrast , Professo r Edwar d Zigler , who lobbie d i n favo r o f a 
bill tha t woul d hav e require d a  six-mont h pai d leav e fo r ne w 
parents describes the FMLA act as "awful/' "It' s especially awfu l 
when you stop to consider that Ghana has a paid leave; Haiti has 
a paid leave , for God' s sake . When ar e we going to join th e res t 
of th e world?" 31 One' s versio n o f what' s "insane " seem s t o 
depend o n one' s vie w o f economic s an d consideratio n o f th e 
well-being of children. Only in the United State s is the require -
ment tha t employer s offe r pai d leav e t o parent s followin g th e 
birth o r adoption o f a  child considered t o be insane . 

Special Treatment/Equa l Treatmen t Discours e 

A secon d ke y aspec t o f th e pregnanc y debat e i n th e Unite d 
States i s it s focu s o n th e specia l treatment/equa l treatmen t 
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issue. The questio n tha t ha s bee n pose d fo r nearl y a  century i s 
whether mandate d leav e legislatio n followin g th e birt h o f a 
child will help or hinder women's position in society. This argu -
ment, like the economi c one just discussed , has largely ignore d 
the needs and interest s o f the young child . Instead, i t presume s 
that th e woma n rathe r tha n th e fetu s o r young chil d i s receiv -
ing the specia l treatment . 

PROTECTING TH E CHILD AFTER BIRTH 

Equal Treatment  Cases.  The Pregnanc y Discriminatio n Ac t ha s 
generally bee n interprete d t o incorporat e a n equa l treatmen t 
rather than a  special treatment model . In doing so, the act some-
times help s preven t over t discriminatio n agains t pregnan t 
women but never helps accommodate the needs of the child fol -
lowing birth . A  cas e tha t reflect s thi s patter n i s Maganuco  v. 
Leyden Community  High  School  District  212. 32 Plaintif f Mag -
anuco wa s a  pregnan t schoolteache r wh o wante d t o us e he r 
accumulated pai d sic k leave before takin g a n unpai d maternit y 
leave. Bu t schoo l polic y forbi d someon e wh o too k maternit y 
leave to combin e i t with pai d sic k leave. Maganuco argue d tha t 
this rule violated the PDA by creating a disparate impact agains t 
women i n th e workplace . Drawin g a  distinctio n betwee n th e 
plaintiffs medica l needs and her child care needs, the court rule d 
against th e plaintiff : 

Teachers who choose not to take maternity leave , and decide 
instead to return t o teaching as soon as their period of preg-
nancy-related disabilit y ends , ar e unaffecte d b y th e polic y 
that Maganuc o challenges . Th e impac t o f th e leav e polic y 
that Maganuc o contests , then , i s dependen t no t o n th e bio -
logical fac t tha t pregnanc y an d childbirth caus e some period 
of disability, but on a Leyden schoolteacher's choice to forego 
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returning to work in favor of spending time at home with her 
newborn child . However , thi s choic e i s no t th e inevitabl e 
consequence of a medical condition related to pregnancy, and 
leave policie s tha t ma y influenc e th e decisio n t o remai n a t 
home afte r th e perio d o f pregnancy-relate d disabilit y ha s 
ended fall outside the scope of the PDA. 33 

The Sevent h Circuit' s descriptio n o f Maganuco' s "choice " to 
stay hom e wit h he r newbor n bab y make s i t soun d lik e sh e i s 
staying home to play games. (Maybe the cour t should also have 
mentioned he r "choice " in not relinquishing the child for adop -
tion so that sh e would not have any child care needs at all.) Ear -
lier i n it s opinion , th e cour t describe d Maganuc o a s needin g 
only "1 0 day s o f post-deliver y recuperation " t o recove r fro m 
her pregnancy . Presumably , sh e shoul d the n hav e returne d t o 
work ful l time , although n o da y car e cente r wil l eve n conside r 
taking a  child unti l h e o r sh e is a t leas t si x weeks old . Once te n 
days have passed and her medical needs have supposedly ended , 
the PDA's concern fo r th e new mother's treatmen t a t the work -
place expires . Thi s uncarin g an d callou s consideratio n o f th e 
needs of the newborn and the new mother is entirely possible in 
the equa l treatmen t regim e o f th e Unite d States , i n whic h w e 
can overlook the fac t tha t mos t pregnan t wome n giv e birth t o a 
child who will have significan t chil d care needs. 

Canadian court s hav e reache d th e opposit e conclusio n base d 
on simila r facts . Canadia n plaintif f Carlind a D'Alimont e als o 
was a pregnant schoolteache r who wanted to combine sick leave 
and maternity leave following the birth of her child, in violation 
of he r company' s personne l policies. 34 A  boar d o f arbitratio n 
upheld th e employer' s position . Bu t o n appeal , th e Ontari o 
Divisional Cour t conclude d tha t suc h a  coerced choic e violate d 
the law against se x discrimination. Citin g an earlier decisio n b y 
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the Canadia n Suprem e Court , th e Ontari o cour t emphasize d 
that a  findin g o f discriminatio n wa s necessar y i n orde r t o 
redress a  basic disadvantage tha t wome n fac e a t th e workplac e 
and in society a t large. "It [th e rule ] would sanctio n imposin g a 
disproportionate amoun t o f th e cost s o f pregnanc y upo n 
women. Remova l o f suc h unfai r imposition s upo n wome n an d 
other group s i n societ y i s a  key purpos e o f anti-discriminatio n 
legislation." The Ontari o cour t viewed pregnancy a s benefitin g 
society a s a  whole an d s o expecte d employer s an d societ y a s a 
whole t o bea r som e o f thos e costs . Rathe r tha n viewin g th e 
plaintiffs pregnanc y a s a  private choice , the cour t viewe d i t i n 
the contex t o f mutual socia l responsibility . 

Until th e passag e o f th e Famil y an d Medica l Leav e Act, fed -
eral law in the United States provided no protection fo r worker s 
who neede d t o miss work becaus e o f illness o r because o f fam -
ily responsibilities suc h as child care. Canadian law , by contrast , 
offers protectio n t o worker s unde r bot h it s antidiscriminatio n 
law (both disability and sex-based law) and its generous parent -
ing leav e law . Furthermore, worker s ar e ofte n protecte d unde r 
collective-bargaining agreement s tha t d o not permit the m t o be 
discharged fo r illness-relate d leav e unles s th e employe r ca n 
demonstrate tha t th e employe e i s incapabl e o f regula r atten -
dance in the future. 35 

Canada an d th e Unite d State s operat e unde r differen t 
premises regarding the role of the state in workers' lives. Canada 
is accustomed t o intervening, unde r it s version o f capitalism , t o 
provide minimum level s of protections fo r workers, whereas th e 
United State s does so quite begrudgingly. For example, in a  typ-
ical Canadia n cas e involvin g a  unio n grievance , th e arbitrato r 
deferred t o the judgment o f the employee' s physician while rec-
ognizing tha t the "evidence places the grievor o n the borderlin e 
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and i t may tur n ou t to have been to o optimistic/' 36 A U.S. court 
is unlikely to interpret a  close case in favor o f the employee . 

The onl y federa l statut e tha t applie s a  "special accommoda -
tion" principle—the Americans with Disabilitie s Act—does no t 
cover such requests by pregnant women because pregnancy i s a 
"normal" rathe r tha n "disabling " condition. 37 Federa l la w 
thereby impose s n o standard s o n th e workplac e t o enabl e 
women t o giv e birt h t o health y newborn s wh o wil l then , i n 
turn, have an opportunity to obtain good care in the first year of 
life. Because there ar e no nonpregnan t employee s with compa -
rable responsibilities fo r another' s life , employers ar e permitte d 
to ignor e entirel y th e need s an d interest s o f fetuse s an d new -
borns when settin g workplace policies . 

Some states , however , hav e begu n t o implemen t legislatio n 
that woul d provid e pregnan t wome n wit h bette r choice s a t th e 
workplace. For example, under Connecticu t law , it is a 

discriminatory employmen t practice . . . fo r an employer, by 
himself o r hi s agent : . . . ( e ) t o fai l o r refus e t o make a  rea-
sonable effor t t o transfe r a  pregnant employe e t o an y suit -
able temporary positio n whic h ma y be available in any cas e 
in which an employee gives written notic e of her pregnanc y 
to her employer and the employer or pregnant employee rea-
sonably believes that continue d employmen t i n the positio n 
held b y th e pregnan t employe e ma y caus e injur y t o th e 
employee or fetus. 38 

This law , however, contemplate s onl y on e typ e o f accommoda -
tion—a temporary transfe r t o a suitable temporary position . As 
the Connecticu t court s ruled , "[T]h e employe r nee d no t tak e 
any othe r actio n t o accommodat e th e employe e becaus e th e 
statute, quite simply , does not requir e it." 39 
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One fundamenta l proble m wit h th e equa l treatmen t 
approach tha t dominate s U.S . case law on the rights of pregnan t 
workers under the PDA is that it forces plaintiffs t o engage in an 
impossible compariso n wit h nonpregnan t person s wh o fac e 
similar problems . A cas e that illustrate s thi s proble m i s Troupe 
v. May Department  Stores?®  which wa s cite d a t th e beginnin g 
of this chapter and whose opinion was written by Judge Richar d 
Posner. T o repeat , th e plaintiff , Kimberl y Her n Troupe , wa s 
employed a s a  saleswoman i n th e women' s accessorie s depart -
ment a t Lor d &  Taylor. He r employmen t recor d wa s "  entirely 
satisfactory" unti l she became pregnant and began to experience 
what th e cour t calle d "mornin g sicknes s o f unusua l severity/ ' 
Her nausea , however , doe s no t appea r t o hav e bee n limite d t o 
the morning . Even when he r schedul e was adjusted s o that sh e 
did no t nee d t o repor t t o wor k unti l noon , sh e frequentl y 
reported late to work or had to leave early. She was fired the da y 
before sh e was to begin her maternity leave . Citing a statemen t 
by her supervisor , Troupe argued tha t sh e was fired becaus e he r 
employer di d no t wan t t o leav e he r positio n ope n durin g he r 
maternity leave . Th e lowe r cour t grante d th e defendant' s 
motion fo r summar y judgment, and Troupe appealed. The cour t 
of appeal s affirmed , concludin g tha t sh e had faile d t o sustai n a 
prima faci e case  o f discriminatio n becaus e "sh e coul d no t fin d 
one nonpregnant employe e o f Lord &  Taylor who had not bee n 
fired whe n abou t t o begin a  leave simila r i n length t o hers." 

The ton e o f th e Troupe  opinio n i s t o plac e al l th e blam e o n 
plaintiff fo r her problems at work and in litigation. For example, 
the cour t explain s he r "mornin g sickness " b y suggestin g tha t 
she caused it to last until noon "because she slept later under th e 
new schedule , s o tha t noo n wa s 'morning ' fo r her. " O f course , 
the cour t doe s not explai n why sh e also frequently ha d to leave 
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work earl y owin g t o he r nausea . Was sh e nappin g a t th e cos -
metic counter? As fo r he r inabilit y t o provide comparativ e evi -
dence of discrimination, the cour t "  doubt [s] that findin g a  com-
parison group would be that difficul t Sh e either did not look, 
or di d no t find/ ' Bu t wha t wa s sh e suppose d t o find— a non -
pregnant employe e wit h a  sudde n recor d o f tardines s afte r a 
nearly spotles s wor k recor d wh o als o ha d schedule d a  length y 
leave? Othe r tha n a  pregnan t woman , i t i s har d t o imagin e a 
similar subject . Yet Troupe is blamed fo r no t looking, just a s she 
was blamed fo r havin g nause a beyon d th e mornin g hours . It i s 
also no t clea r wh y sh e shoul d b e compare d wit h a  "tardy " 
employee because the record suggests that the plaintiff di d offe r 
medical justification s fo r he r lateness . Thus , unde r th e 
employer's ow n work rules , Troupe's lateness shoul d have bee n 
considered excuse d rathe r tha n unexcuse d absences. 41 

The tone o f the court' s opinio n i s not surprisin g give n Judg e 
Posner's admitte d stereotypica l view s o f pregnan t women . In a 
1989 law review article, he professed th e belief tha t "child-rear -
ing is an area where nature dominates culture" and that sex dis-
crimination i s no t a  likely explanatio n fo r women' s depresse d 
wages a t th e workplace. 42 Posne r wa s therefor e willin g t o 
assume tha t plaintif f Troupe' s "nature " cause d he r problem s a t 
the workplac e rathe r tha n he r employer' s discriminator y atti -
tudes. 

A sympatheti c economi c perspective migh t hav e aske d wha t 
business justificatio n a n employe r coul d hav e fo r dismissin g 
Troupe a  day before he r pregnanc y leav e would begin (an d he r 
tardiness woul d certainl y end) . Sinc e sh e ha d a  satisfactor y 
work recor d befor e becomin g pregnant , i t i s highly likel y tha t 
she woul d hav e returne d t o wor k wit h a  satisfactor y wor k 
record afte r th e completio n o f he r pregnanc y leave . If th e pur -
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pose o f punitiv e actio n agains t employee s i s t o correc t thei r 
behavior, i t appear s tha t Lor d &  Taylor ha d littl e cause fo r con -
cern i n Troupe' s case . B y voluntaril y acceptin g a  part-tim e 
schedule an d making ever y effor t t o be on time despit e terribl e 
nausea, Troupe demonstrate d tha t sh e was a  devoted employe e 
who coul d no t affor d t o qui t he r job . Bu t th e Sevent h Circui t 
sympathized entirel y wit h th e defendan t employer , thereb y 
blaming Troupe for being lazy. The capitalist law and economic s 
orientation o f Judg e Posne r an d hi s associate s o n th e Sevent h 
Circuit apparently made it impossible for them to judge the case 
from an y perspectiv e othe r tha n tha t o f th e employer . (On e 
must als o wonde r wh y a n entit y tha t specialize s i n sellin g 
women's clothin g woul d wan t t o hur t it s publi c imag e b y fla -
grantly mistreatin g a  female employee. ) 

In fact , however , comparativ e evidenc e i s no t require d i n al l 
PDA cases; direct evidence of pregnancy-related animu s can also 
prove unlawfu l discrimination . Ha d Posne r no t insiste d o n a n 
unreasonably narrow interpretation o f the PDA, direct evidenc e 
of pregnancy animu s shoul d hav e brough t th e cas e to th e jur y 
(or judge) fo r ultimat e decisio n unde r wha t i s termed a  mixed-
motives theory —that a n impermissibl e facto r alon g wit h a n 
arguably permissibl e facto r motivate d he r discharge. 43 Instead , 
the Sevent h Circui t neve r eve n considere d th e possibilit y o f a 
mixed-motives theory , pretending tha t the PDA permits a  find -
ing o f liabilit y onl y throug h th e introductio n o f comparativ e 
evidence.44 

Although th e Troupe  case is technically a  termination case , it 
can also be seen as a pregnancy leave case. Troupe was doing her 
utmost to maintain paid employment unti l the date of her preg -
nancy leav e (whe n sh e would mos t likel y no t b e earnin g com -
pensation). Her tardines s an d earl y departure s fro m wor k sug -
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gest tha t pai d employmen t ha d becom e extremel y difficul t fo r 
her. Ye t sh e continue d t o tr y t o work . Why ? Sh e probabl y 
needed th e money , especiall y anticipatin g he r increase d cost s 
and forthcomin g leav e o f absenc e du e to childbirth . The conse -
quence o f th e discharg e wa s t o leav e he r withou t a  job upo n 
completing he r pregnanc y leave . In othe r words , her employe r 
made i t impossibl e fo r he r t o combin e jo b securit y an d chil d 
care. The price o f he r decisio n t o take maternity leav e afte r th e 
birth o f her chil d was her employment . I f her termination wer e 
lawful, eve n the FMLA would no t protec t he r righ t t o return t o 
work afte r a n unpaid pregnancy leave . 

Whereas the Seventh Circui t narrowly construed pregnanc y 
discrimination case s t o preclud e wome n fro m receivin g an y 
mandated accommodation s durin g thei r pregnancy , som e 
Canadian court s hav e broadl y interprete d thei r ow n compara -
ble statut e t o requir e accommodation . Fo r example , i n Emrick 
Plastics v.  Ontario, 45 a n Ontari o cour t applie d a  reasonabl e 
accommodation mode l t o th e case  o f a  pregnan t woma n wh o 
sought reassignmen t t o avoi d workin g i n a n are a wher e sh e 
would b e expose d t o fume s fro m spra y paint . Applying a  dis -
parate impac t model , th e cour t conclude d tha t a  failur e t o 
accommodate pregnan t wome n woul d effectivel y exclud e th e 
employment o f pregnant spra y painter s an d therefore violate d 
the rule agains t se x discrimination foun d i n the Human Right s 
Code. The cour t impose d o n th e employe r th e burden o f justi -
fying th e failure t o accommodate as reasonable and bona fide in 
the circumstances . This resul t was achieved without relyin g o n 
any statutory reasonabl e accommodation language ; it was sim -
ply a n interpretatio n o f settle d case  la w unde r th e Huma n 
Rights Code . 

Like the PDA , the Ontari o Huma n Right s Act an d th e Cana -
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dian Human Right s Code state that pregnancy-based discrimina -
tion i s sex discrimination. The Canadia n statute s contai n no rea -
sonable accommodatio n requiremen t for  pregnanc y o r se x dis -
crimination.46 Ye t the court s hav e implie d a  resasonable accom -
modation requirement . The Canadia n courts , however, have no t 
been uniformly flexible  in providing accommodations that would 
benefit th e fetus o r newborn. For example, in Re Ontario  Hydro 
and Canadian  Union  of  Public Employees, Local  1000,47 an arbi -
tration pane l refused t o grant a  man's request fo r paternity leav e 
following th e birt h o f hi s secon d child . He wa s expecte d t o fin d 
paid chil d car e fo r hi s childre n whil e hi s wif e wa s incapacitate d 
because of her delivery rather than to provide that care himself. 

In cas e after case  in th e Unite d States , judges wh o subscrib e 
to the philosophy of laissez-faire capitalis m render narrow deci-
sions in discriminatio n case s that fai l t o protect th e interest s o f 
pregnant wome n o r thei r newborns . Thes e theorist s ofte n 
opposed th e adoptio n o f the PD A and FMLA , and thei r judicia l 
decisions reflect a  total disregard fo r the substantive protection s 
offered b y those statutes . 

Special Treatment  Cases.  Eve n whe n th e PD A wa s flexibly 
interpreted to , arguably, accommodat e specia l treatment , i t di d 
so under the guise of considering only the needs of the pregnan t 
woman. That is , the fact s wer e distorte d t o hide the actua l ben -
efits t o the child . In California  Federal  Savings &  Loan Associ-
ation v.  Guerra, 48 th e U.S . Suprem e Cour t wa s face d wit h 
whether California' s Fai r Employmen t an d Housin g Ac t wa s 
inconsistent wit h th e PDA 49 b y requirin g tha t Californi a 
employers offe r wome n fou r month s o f unpaid disabilit y leav e 
following th e birt h o f a  child even i f the y di d not offe r disabil -
ity leav e fo r an y othe r condition . Thi s wa s dubbe d a  "specia l 
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treatment" cas e because Californi a wa s requiring tha t a  benefi t 
be provide d t o (formerly ) pregnan t wome n tha t wa s no t pro -
vided to other employees . 

The U.S. Supreme Cour t interpreted th e PDA to permit suc h 
"special treatment " whil e als o definin g th e specia l treatmen t 
narrowly t o include onl y th e interest s o f the pregnant woman . 
"We emphasiz e th e limited natur e o f the benefit s §i2945(b)(2 ) 
provides. The statute is narrowly drawn to cover only the period 
of actual physical disability on account of pregnancy, childbirth , 
or related medica l conditions." 50 

The language of the statute and facts o f the case, however, are 
inconsistent wit h thi s interpretatio n o f th e statute . The statut e 
required up to four months of leave following the birth of a child, 
which it termed "disability leave." Yet there was no requiremen t 
that th e woman provid e medica l certificatio n fo r thi s leave . The 
court o f appeal' s opinio n reflect s tha t Lillia n Garlan d "too k a 
four-month pregnanc y disability leave" but contains no evidence 
that sh e ha d a  medica l reaso n fo r fou r month s o f leave. 51 O f 
course, i t i s possible tha t sh e ha d substantia l medica l complica -
tions following the birth of her child, but it is far more likely that 
she coul d no t fin d an y suitabl e alternativ e chil d car e arrange -
ment fo r tha t tim e perio d an d decide d tha t i t wa s i n th e bes t 
interest o f th e chil d fo r he r t o sta y hom e an d suppl y tha t car e 
herself. Interestingly, the Seventh Circui t presumed that wome n 
need onl y te n day s t o recove r fro m childbirth , wherea s th e 
Supreme Cour t fantasize d tha t i t take s women' s bodie s fou r 
months t o recove r fro m childbirth . Accordingly , th e Suprem e 
Court ignore d a  likel y rational e o f th e Californi a statute—t o 
facilitate chil d care in the first fou r month s o f a child's life. Thus, 
the Suprem e Court' s "specia l treatment " holdin g ignore d th e 
real beneficiaries o f special treatment—the children . 
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Canadian courts have not been hampered by the special treat -
ment/equal treatmen t debate . For example , in Alberta Hospital 
Association v.  Parcels, 52 th e Albert a Cour t o f Queen' s Benc h 
was confronted wit h the question o f whether i t was discrimina -
tory t o deny sic k leave benefits t o women wh o were o n mater -
nity leave . Sic k leav e benefit s wer e somewha t mor e generou s 
than maternit y benefits , bu t a s in th e Maganuco  case , employ -
ees wer e no t allowe d t o us e maternit y an d sic k leav e benefit s 
sequentially. An employe e ha d to choose one or another . Plain -
tiff Susa n Parcel s ha d electe d maternit y benefit s becaus e the y 
were longe r i n duratio n bu t wante d t o tak e advantag e o f sic k 
leave benefit s fo r tha t perio d o f he r maternit y leav e i n whic h 
she was physically incapacitated . 

The Alberta cour t foun d tha t Parcel s did have a valid claim of 
sex discrimination because the employer's policy posed a burden 
to wome n a t th e workplace . The employe r wa s no t entitle d t o 
consider maternit y leav e a s onl y a n exampl e o f genera l non -
health-related leav e withou t recognizin g it s uniqu e health -
related aspects . The cour t rule d tha t maternit y leav e "  cannot b e 
neatly pigeon-hole d becaus e o f it s hybri d nature . . . . I t i s a 
unique situation. As a result, maternity leave should be removed 
from th e leave of absence article in the collective agreement an d 
placed in a  category by itself/ ' Rathe r tha n adop t a  comparativ e 
approach, the Alberta cour t analyzed the situation fro m th e per -
spective of the well-being of both women an d children . 

[Tjhose wh o bea r childre n an d benefi t societ y a s a  whol e 
should not be economically or socially disadvantaged by this 
activity. . . . [I] t is unfair t o impose all of the costs of procre-
ation on one-half o f the population. The function o f anti-dis-
crimination legislatio n i s to remove this unfair burde n fro m 
women. 
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Women wil l stil l b e th e one s wh o underg o th e physica l an d 
emotional burdens o f pregnancy, but the Parcels  decisions helps 
spread those burdens throughout society . 

PROTECTING TH E FETU S DURIN G PREGNANC Y 

In those cases that have directly raised the issue of the health of 
fetuses—cases involvin g reproductiv e hazard s a t th e work -
place—U.S. court s hav e amazingl y manage d t o decid e thes e 
cases withou t reall y offerin g an y meaningfu l protectio n t o 
fetuses. Thes e case s hav e require d th e court s t o interpre t th e 
Occupational Safet y an d Health Administration (OSHA ) o r th e 
PDA. I n Oil,  Chemical  and  Atomic  Workers  International 
Union v.  American Cyanamid  Company, 53 th e D.C . Cour t o f 
Appeals, consisting o f Judges Rober t Bork , Antonin Scalia , an d 
Stephen Williams, ruled tha t American Cynami d Compan y di d 
not violat e OSH A b y creatin g a  rule tha t femal e employee s o f 
childbearing ag e could no t hol d jobs tha t expose d them t o hig h 
levels o f lead unless the y coul d sho w tha t the y ha d been surgi -
cally sterilized. Because surgical sterilization i s a medical proce-
dure tha t ca n b e physicall y harmfu l t o a  woman , OSH A ha d 
found tha t America n Cyanami d ha d violate d th e genera l dut y 
clause o f th e Occupationa l Safet y an d Healt h Ac t b y failin g t o 
"furnish employmen t an d a  place o f employmen t whic h wer e 
free fro m recognize d hazards that were causing or were likely to 
cause death o r serious physical harm t o employees/'54 The D.C. 
Court o f Appeal s affirme d th e decisio n o f th e Occupationa l 
Safety an d Healt h Revie w Commission , whic h ha d foun d tha t 
American Cyanami d ha d no t violate d OSHA' s genera l dut y 
clause because "a n employee' s decisio n to undergo sterilizatio n 
in orde r t o gai n o r retai n employmen t grow s ou t o f economi c 
and socia l factor s whic h operat e primaril y outsid e th e work -
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place. The employer neithe r control s nor creates these factors a s 
he creates o r controls work processes and materials/ ' 

Like the Seventh Circuit' s decision in Maganuco, th e D.C. Cir-
cuit hel d tha t women' s "choices " canno t subjec t employer s t o 
legal liability Just as the plaintiff Maganuc o could have "chosen " 
to return to work ten days after giving birth without jeopardizing 
her employment situation , the plaintiffs i n American Cyanamid 
could have "chosen " to see k employment elsewher e rathe r tha n 
jeopardize their health through a sterilization operation. Employ-
ers are not responsibl e fo r th e chil d care problems o f a  newbor n 
infant o r th e healt h consequence s o f sterilization . A s lon g a s 
women hav e genuin e "choices, " w e canno t hol d employer s 
responsible for the socia l consequences o f their decisions . 

Because th e American  Cyanamid  decisio n tolerate d th e 
exclusion o f wome n fro m th e workplac e a s a  solutio n t o th e 
problem of reproductive hazards, it set the stage for a  PDA chal-
lenge to this policy Amazingly, the Suprem e Cour t managed t o 
decide the PDA case without considerin g the health interest s of 
the fetu s a t all . In International  Union  v.  Johnson Controls, 55 

the Suprem e Cour t rule d tha t Johnso n Control s violate d th e 
PDA b y excludin g fro m lead-expose d job s wome n wit h child -
bearing capacity . This resul t seem s appropriat e unde r th e U.S . 
perspective tha t trie s t o ignor e tha t pregnan t wome n usuall y 
give birt h t o a  child . Federa l antidiscriminatio n law , however , 
requires u s t o vie w th e pregnan t woma n i n isolatio n fro m th e 
fetus o r newbor n child . Thus, the Suprem e Cour t ca n rul e tha t 
employers ma y no t exclud e women fro m th e workplac e ou t o f 
concern fo r thei r reproductiv e healt h whil e no t providin g 
women with any acceptable , safe options at the workplace. After 
Johnson Controls,  a  woma n mus t choos e betwee n unemploy -
ment an d working i n a n environmen t wher e sh e migh t expos e 
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a fetus t o harm. The employer i s under n o obligation t o accom -
modate th e need s o f wome n b y makin g th e workplac e safe . I t 
can simply require her t o sign a  waiver disclaiming her righ t t o 
sue if a  disabled child is born a s a result o f reproductive hazard s 
at the workplace . 

Other countrie s hav e sough t t o solv e th e proble m o f repro -
ductive hazard s a t th e workplac e throug h direc t regulatio n 
rather tha n leavin g th e solutio n t o th e privat e marketplac e o f 
coerced consent . I n Finland , fo r example , pregnant worker s ar e 
entitled to a special, paid maternity leave if the employer canno t 
ensure tha t th e workplace meet s a  minimum leve l of safet y fo r 
the fetus. 56 The European Unio n has adopted a  directive requir -
ing th e removal , bu t wit h n o reductio n i n pay , o f pregnan t o r 
breast-feeding wome n fro m position s entailin g exposur e t o 
fetal healt h hazards. 57 

The United States ' failure to find an acceptable solution to the 
problem o f reproductiv e hazard s a t th e workplac e i s sympto -
matic o f it s unwillingnes s t o mandat e an y accommodation s fo r 
pregnant women in the workplace. The PDA is, at most, an equa l 
treatment mode l fo r pregnan t women . Tha t is , the y mus t b e 
treated th e sam e a s similarl y situated , nonpregnan t employees . 
The PD A therefore impose s n o dut y t o accommodat e pregnan t 
women i f th e employe r doe s no t hav e a  policy o f accommodat -
ing other workers with health- or family-related problems . Thus, 
an employe r ha s n o responsibilit y t o excus e a  pregnan t nurs e 
from treatin g patients in isolation who might expose the fetus t o 
harm, eve n whe n a n accommodatio n coul d easil y b e made tha t 
would permit the pregnant woman to continue working safely. 58 

In on e cas e involvin g a  pregnan t nurse , th e plaintif f argue d 
that a  failur e t o modif y he r wor k assignment s whil e pregnan t 
would force her to "choose betwee n her job and the health of the 
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fetus."59 I n th e nam e o f forma l equality , th e Elevent h Circui t 
Court o f Appeals found tha t suc h a  "choice" was consistent wit h 
federal antidiscriminatio n law : "Based o n the fact s o f this case , a 
pregnant employee, concerned about these increased risks yet still 
able to continue to work, is faced with a  difficult choice . It is pre-
cisely this choice , however difficult , tha t i s reserved t o the preg -
nant employe e unde r th e PD A an d Johnson Controls/'  U.S . law 
imposes no duty on employers to make workplaces safe for preg-
nant women while at the same time allowing pregnant women t o 
"choose" t o wor k i n environment s tha t pos e risk s t o th e fetus . 
That "choice " is supposed t o be a  positive expressio n o f our for -
mal equality principle because as the Elevent h Circui t noted , th e 
"[pjlaintiff's claim s of discrimination ar e more accurately viewed 
as an effort t o secure preferential treatment for pregnant employ -
ees." But o f course , it is the fetus , not th e pregnant woman , wh o 
needs specia l treatmen t becaus e i t i s the fetus , no t th e pregnan t 
woman, who faces ill health effects fro m opportunisti c infections . 

Similarly, i n case s i n whic h pregnan t wome n wan t t o per -
form lighte r wor k in orde r t o avoid a  miscarriage, they ar e pri -
marily concerne d abou t th e healt h o f th e fetus , no t thei r ow n 
health. Federal law offers suc h women n o statutory entitlemen t 
to a  work environmen t tha t i s safe fo r th e fetus. 60 Onl y a  soci-
ety that operates from a  laissez-faire economi c perspective could 
fail to systematically protec t the well-being o f women an d chil -
dren throug h law . 

Family Medical and Leav e Act 

STATUTORY LANGUAGE 

The Americans with Disabilities Act was one of the firs t statute s 
explicitly to provide accommodations for some employees in pri-
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vate workplaces. Employees who wanted to miss work to receive 
medical treatment o r recover fro m illness , however, have gener -
ally no t foun d th e court s receptiv e t o thei r accommodatio n 
requests. If the y ar e repeatedl y absen t fro m work , the y ar e no t 
considered t o b e "qualified " fo r employment. 61 (B y contrast , 
Canadian court s ofte n fin d tha t employee s wit h significan t 
absentee records can stil l receive the protection o f disability dis -
crimination law.) 62 And workers who cannot fi t the definition o f 
a "person with a  disability/' such as pregnant women o r workers 
with temporar y medica l conditions , canno t mak e a  clai m fo r 
accommodation unde r the ADA.63 Similarly, the Pregnancy Dis-
crimination Amendment to Title VII protects against pregnancy-
based discriminatio n bu t doe s no t us e a n affirmativ e actio n o r 
reasonable accommodatio n mode l fo r pregnan t women . I t i s 
modeled entirely on a "formal equality " perspective on discrim -
ination, thereb y requirin g pregnan t wome n t o b e treate d th e 
same a s similarl y situate d men , who m I  have elsewher e calle d 
"pregnant men " to emphasize thei r nonexistence. 64 

Because o f th e absenc e o f statutor y protectio n fo r worker s 
who nee d t o mis s wor k becaus e o f illnes s o r family-relate d 
responsibilities, i n th e lat e 1980 s Congres s bega n t o conside r 
proposals fo r a  federa l leav e statute . The ultimat e outcom e o f 
this discussio n wa s th e Famil y an d Medica l Leav e Act o f 199 3 
(FMLA),65 whic h give s eligibl e employees 66 o f a  covere d 
employer67 th e righ t t o tak e unpai d leav e fo r a  period o f u p t o 
twelve workweeks in any twelve-month perio d for on e or mor e 
of the following reasons : 

(A) Because of the birth of a son or daughter of the employee 
and in order to take care of such son or daughter . 

(B) Because o f th e placemen t o f a  son o r daughte r wit h th e 
employee for adoption o r foster care . 
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(C) In order to care for the spouse, or a son, daughter, or par-
ent, o f th e employee , i f suc h spouse , son , daughter , o r 
parent has a serious health condition . 

(D) Because o f a  seriou s healt h conditio n tha t make s th e 
employee unable to perform the functions o f the position 
of such employee . 

The statut e define s a  "seriou s healt h condition " a s a n "ill -
ness, injury , impairment , o r physica l o r menta l conditio n tha t 
involves (A ) inpatien t car e i n a  hospital, hospice , or residentia l 
medical car e facility ; o r (B ) continuin g treatmen t b y a  healt h 
care provider. " Par t (A ) o f th e definitio n i s relativel y eas y t o 
interpret, a s i t seem s t o requir e a n overnigh t sta y a t a  medica l 
institution. Par t (B) , however, i s more ambiguou s an d ha s bee n 
interpreted throug h regulation s promulgate d b y th e Depart -
ment o f Labor . These regulation s specif y tha t a  medical condi -
tion constitute s "continuin g treatmen t b y a  healt h car e 
provider" i f it involve s 

(1) a period of incapacity . . . o f more than three consecutiv e 
calendar days, and any subsequent treatment o r period of 
incapacity relatin g t o th e sam e condition , tha t als o 
involves: 
(a) treatment two or more times by a health care provider 

. . . o r 
(b) treatmen t b y a  healt h car e provide r o n a t leas t on e 
occasion whic h result s i n a  regimen o f continuin g treat -
ment under the supervision o f the health care provider. 

(2) any period of incapacity due to pregnancy, or for prenata l 
care. 

(3) any period of incapacity o r treatment fo r suc h incapacit y 
due to a chronic serious health condition . A chronic seri-
ous health condition is one which: 
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(a) requires periodic visits for treatmen t b y a  health car e 
provider. .  . . 
(b) continues over an extended period of time .  . . and 
(c) may cause episodic rather than a  continuing period of 
incapacity. .  . . 

(4) a period o f incapacit y whic h i s permanent o r long-ter m 
due to a condition fo r which treatment ma y not be effec -
tive. The employee o r family membe r mus t be under the 
continuing supervision of , bu t need not be receiving active 
treatment by, a health care provider... . 

(5) any perio d o f absenc e t o receiv e multipl e treatment s 
(including any period of recovery therefrom) b y a health 
care provider .  .  .  either fo r restorativ e surger y afte r a n 
accident o r injury , o r fo r a  conditio n tha t woul d likel y 
result in a period of incapacity of more than three consec-
utive calendar days in the absence of medical intervention 
or treatment. 68 

Although th e FML A wa s passe d despit e stron g oppositio n b y 
the business community , i t has, in fact , provided littl e job secu -
rity fo r man y employee s with famil y o r medica l leave request s 
for accommodation . The terms o f the statute , coupled with nar -
row judicial interpretations , have caused this result . 

The terms of the statute expressly provide only limited cover -
age. Onl y person s wh o hav e worke d fo r thei r employe r fo r a t 
least on e yea r ar e covered , and onl y employer s wit h mor e tha n 
fifty employee s are covered. Individuals are also excluded if the y 
are among the top 10 percent in salary and benefits compensatio n 
at a  particular work site . The statute therefore cover s only 5 per-
cent of corporations in the United States. 69 And of that 5 percent, 
only one-third were actually required to make adjustments t o be 
in complianc e wit h th e act. 70 And o f course , the leav e i s unpaid , 
which make s i t financiall y infeasibl e fo r man y employees . B y 
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contrast, European countries, as well as Great Britain and Canada , 
offer pai d leave. For example, the typica l Europea n countr y pro -
vides six weeks of paid sick leave, usually a t 100 percent o f gros s 
earnings.71 This leave is in addition to paid maternity and parent -
ing leave, as well as unpaid sick leave, usually for up to a year. 

Family leave to car e fo r childre n unde r th e FML A is limite d 
to the first yea r of the child's life (o r placement with the family ) 
unless the child has a  "serious health condition. " Thus, a parent 
who ha s chil d car e problems afte r th e firs t yea r o f a  child's lif e 
can rarel y tak e advantag e o f th e statute' s protections . Beyon d 
the child' s firs t yea r o f life , leav e i s limite d t o "  serious healt h 
conditions," which th e court s hav e interprete d a s no t coverin g 
many o f the healt h condition s tha t caus e many parent s t o mis s 
work to care for thei r children . 

CASE LA W 

Serious Health  Conditions.  Th e legislatur e histor y an d regula -
tions concernin g th e definitio n o f "seriou s healt h conditions " 
suggest that neithe r Congres s nor the Department o f Labor ha s 
done a  good job in constructing a  definition tha t would provid e 
meaningful protectio n t o worker s wh o fac e job securit y issue s 
because o f health impairment s o f themselve s o r thei r children . 
The Senat e Report , for example , states tha t 

the term "seriou s health condition " i s not intended t o cover 
short-term condition s fo r which treatment an d recovery ar e 
very brief. It is expected that suc h conditions will fall withi n 
even the most modest sick leave policies. Conditions or med-
ical procedure s tha t woul d no t normall y b e covere d b y th e 
legislation include minor illnesses which last only a few days 
and surgical procedures which typically do not involve hospi-
talization and require only a brief recover y period. 72 



134 Family and Medical Leave 

The Senat e Repor t the n offer s example s o f suc h conditions . 
Many o f the examples—"heart attacks , heart conditions requir -
ing hear t bypas s o f valve operations , mos t cancers , back condi -
tions requirin g extensiv e therap y o r surgica l procedures , 
strokes, sever e respirator y conditions , spina l injuries"—fre -
quently require far more than twelve weeks of leave from work , 
especially i f th e employe e ha s alread y use d u p som e FML A 
leave before selectin g a  course of treatment fo r th e condition . 

The coverage o f leave during pregnancy i s ambiguous unde r 
the FMLA . Obviously, the FML A covers leave for eithe r paren t 
following th e birt h o f a  child, but i t i s no t s o clear a s to how i t 
treats leave during pregnancy. The Senate Report' s lis t of possi-
ble "seriou s healt h conditions " include s "ongoin g pregnancy , 
miscarriages, complications o r illness related to pregnancy, suc h 
as severe morning sickness, the need for prenatal care, childbirth 
and recovery fro m childbirth. " The regulations promulgated b y 
the Departmen t o f Labor , however , d o no t regar d "ongoin g 
pregnancy" a s a  sufficien t basi s fo r medica l leave . Instead, th e 
regulations stat e tha t ther e mus t b e a  "period o f incapacity du e 
to pregnancy, o r fo r prenata l care." 73 The court s have therefor e 
interpreted th e FML A a s requirin g a  woma n t o hav e medica l 
proof tha t he r pregnanc y i s abnorma l an d incapacitatin g i n 
order for her to invoke FMLA leave before delivery . Thus, plain-
tiff Michael a Gudenkauf wa s found no t to be eligible for FML A 
protection whe n sh e requeste d part-tim e wor k followin g a n 
episode of contractions in what her physician classified a s a nor-
mal pregnancy. 74 Th e medica l mode l underlyin g th e FML A 
therefore display s littl e concer n fo r th e norma l discomfort s o f 
pregnancy, despit e it s allege d concer n fo r th e burden s o f preg -
nancy an d childbirth . 

The Departmen t o f Labor' s regulation s cove r condition s 
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lasting more than three consecutive calendar days but also state 
that th e regulation s ordinaril y exclude , "unles s complication s 
arise, the common cold , the flu,  ear aches." A flu patient may, of 
course, be sic k fo r a  week, an d a  child wit h a n earach e ma y b e 
home fro m chil d car e fo r severa l days , but bot h condition s ar e 
excluded fro m th e regulations . The regulations d o not mentio n 
common childhoo d illnesse s suc h a s diarrhea, chicke n pox , and 
"pink eye, " whic h ma y requir e exclusio n fro m chil d car e ye t 
not nee d continuin g treatmen t b y a  health car e provider . Th e 
assumption i s that employer s would no t fir e parent s who hav e 
periodic needs to stay home and care for childre n with commo n 
childhood illnesses . Th e FML A help s parent s stayin g hom e 
with their children during the first year of the child's life (whe n 
they ca n tak e twelv e week s o f leav e withou t demonstratin g 
that th e chil d is ill) but doe s little fo r parent s when th e chil d is 
likely to be attending group day care or preschool an d is at sig -
nificant ris k o f contractin g childhoo d diseases . And whe n a n 
employee misse s wor k t o car e fo r a  terminall y il l parent , th e 
FMLA covers his or her absenc e unti l the parent dies . No leav e 
is availabl e fo r th e time-consumin g activitie s relatin g t o th e 
funeral an d estate. 75 

The assumptio n tha t employer s woul d no t fir e parent s wh o 
miss wor k t o take car e o f childre n wit h commo n childhoo d ill -
nesses i s no t born e ou t i n th e cas e law . For example , OshKos h 
B'Gosh, a  manufacture r o f children' s clothing , trie d t o termi -
nate Lill y Cris p afte r sh e staye d hom e wit h he r three-year-ol d 
daughter who had had a  persistently hig h feve r fo r severa l day s 
and ha d bee n unde r a  doctor' s car e durin g a  visi t t o a n emer -
gency room. 76 Cris p wa s abl e t o prevai l i n a  FML A challenge , 
since th e medica l record s demonstrate d tha t th e daughte r ha d 
had a  persistent feve r fo r severa l day s and was under a  doctor' s 
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care, but sh e was not abl e to get FMLA protection fo r sic k leave 
a mont h earlie r whe n sh e ha d flulike  symptom s an d misse d 
three day s o f work . Despit e a  physician' s testimon y tha t i t 
would be reasonable t o be absent fro m wor k fo r thre e an d one -
half day s wit h suc h a n illnes s (especiall y sinc e on e o f th e pre -
scribed medications migh t hav e affected he r abilit y to operate a 
sewing machine safel y a t work), the cour t foun d tha t Cris p ha d 
not sustained her burden o f proof tha t she did not work becaus e 
of a  seriou s healt h condition . I n bot h instances , th e plaintif f 
faced th e sam e problem—an employe r wit h a n inflexibl e leav e 
policy—but on e o f he r request s fo r leav e fel l o n th e sid e o f 
statutory protectio n an d the othe r di d not . 

Numerous othe r plaintiff s hav e los t case s despit e bein g dis -
charged fro m wor k becaus e o f thei r ow n o r a  family member' s 
medical problems , becaus e the y coul d no t mee t th e "seriou s 
health condition" hurdle. Chronic sinusitis bronchitis,77 a child's 
ear infection, 78 an d foo d poisoning 79 hav e bee n foun d no t t o 
constitute a  "seriou s healt h condition, " althoug h i n eac h case , 
the employe e ha d littl e choic e bu t t o mis s wor k i n respons e t o 
the healt h condition . I t wa s no t sufficientl y seriou s t o evok e 
statutory coverage , but i t was sufficiently seriou s to cause these 
people to lose their jobs. 

The burden-of-proo f rule s impose d o n th e plaintif f i n th e 
OshKosh cas e also are insensitive t o the realitie s o f the live s of 
employees wh o nee d FML A protection . Th e regulation s pre -
sume that individual s have doctors whom the y se e for continu -
ing supervisio n whe n the y hav e healt h car e problems . I n th e 
Oshkosh case , for example , the plaintiffs daughte r sa w a physi-
cian at the emergency roo m o f the local hospital fo r a  condition 
that probabl y di d not requir e emergenc y treatment . The plain -
tiff di d see a physician i n his offic e fo r he r earlie r illness , but i t 
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also appear s tha t sh e di d no t hav e a  close personal relationshi p 
with th e physician . H e wa s abl e t o testif y onl y abou t wha t hi s 
notes disclosed from th e visit; he had no personal memory o f it . 
Because of the vagueness of his notes and recollection, the cour t 
found tha t the plaintiff ha d not sustained her burden o f proof of 
showing that sh e had had a  serious health conditio n durin g he r 
absence fro m work . Regardles s o f ho w sic k th e plaintif f ha d 
been a t that time , it i s hard t o imagine tha t sh e could have me t 
her burde n o f proo f unles s sh e visite d a  hospita l emergenc y 
room. 

Repeated studie s hav e show n tha t poo r peopl e receiv e infe -
rior medical care, compared with middle-class people, regardless 
of whethe r the y hav e healt h insurance. 80 Furthermore , th e 
FMLA embodie s a  middle-clas s expectatio n fo r th e doctor -
patient relationship . Bu t ironically , middle-clas s person s ar e 
likely t o hav e libera l leav e policie s a t wor k an d n o nee d t o us e 
the FMLA . Instead , i t i s working-clas s employee s lik e Penn y 
Brandon wh o nee d t o us e th e FMLA , an d the y hav e troubl e 
complying wit h th e medica l mode l tha t underlie s th e FMLA. 81 

Brandon an d othe r FML A plaintiff s frequentl y us e hospita l 
emergency room s fo r routin e medica l problem s rathe r tha n a 
private physicia n wit h who m the y hav e a  long-standin g rela -
tionship.82 To comply with the FMLA, they are required to make 
two visits to the docto r fo r condition s suc h a s chicken pox—fo r 
which doctor' s visit s ar e usuall y no t encouraged . Bu t i f the y 
miss wor k fo r mor e tha n thre e day s an d fai l t o visi t a  docto r 
twice, the n the y ma y b e denie d statutor y coverage . Thus , 
William Georg e prevaile d unde r th e FML A fo r hi s si x day s o f 
leave t o recove r fro m chicke n po x becaus e h e visite d bot h th e 
hospital emergenc y roo m an d a  clini c thereafter , bu t Audre y 
Seidle wa s no t abl e t o prevai l becaus e he r so n visite d a  docto r 
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only on e tim e t o b e treate d fo r hi s ea r infection. 83 I n anothe r 
case, Christopher Baue r was unable to demonstrate tha t his rec-
tal bleedin g constitute d a  seriou s healt h conditio n becaus e h e 
missed hi s secon d doctor' s appointmen t i n orde r t o avoid bein g 
absent fro m wor k in violation o f company policy. 84 

Ironically, i t i s the United States—whic h relie s primarily o n 
private healt h car e fo r th e treatmen t o f employees—tha t 
imposes such stringent certification requirement s on employee s 
seeking t o tak e illness-relate d leave . N o paralle l rule s exis t i n 
Canada o r Europea n countrie s wher e a  syste m o f nationa l 
health insuranc e als o exists . Th e FML A primaril y cover s 
employers who provide the most minimal benefits a t the work -
place (most likely not including health insurance) an d then ask s 
those employees to document the illnesses—for whic h they will 
have t o bea r th e documentatio n expenses . I n othe r words , th e 
FMLA is premised o n a  different healt h deliver y mode l tha n i n 
fact exist s for working-clas s employees . 

It i s also extremely difficul t fo r employee s t o mee t th e cau -
sation standard s require d unde r th e FML A t o sho w tha t thei r 
use o f thei r right s unde r th e FML A motivate d a  discharge . 
Applying the rigid burden-of-proof rule s developed under Titl e 
VII, courts are requiring direc t evidence of an illegal motive fo r 
an employe e t o prevai l unde r th e FMLA . Circumstantia l evi -
dence i s insufficient . Thus , Donald Day' s evidenc e tha t h e wa s 
discharged o n th e da y tha t h e returne d t o full-tim e wor k fol -
lowing hear t surger y wa s insufficien t t o prov e a n illega l dis -
charge unde r th e FMLA. 85 Th e federa l cour t insiste d tha t i n 
order to prevail, Day should be able to produce "admissibl e evi -
dence, based o n persona l knowledge/ ' Employees , however, ar e 
unlikely t o have stronge r evidenc e than tha t the y were fire d a s 
soon a s the employe r learne d the y ha d a  serious healt h condi -
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tion, since employees are rarely a t meetings a t which such deci-
sions are made . 

Even whe n defendant s conced e tha t th e plaintiffs ' reques t 
triggered thei r discharg e decision , courts have ruled agains t th e 
plaintiffs unde r the FMLA. For example, Pat Tuberville was fire d 
two day s befor e sh e wa s schedule d fo r a  hysterectomy. 86 I n 
accordance wit h th e FMLA , sh e ha d give n he r employe r thre e 
weeks' notice o f he r nee d fo r surgery . Her employe r the n use d 
this notice as an excuse to terminate her, the rationale being tha t 
Tuberville wa s o n notic e tha t sh e woul d b e discharge d unles s 
her offic e improve d it s wor k performance . "  Since th e plaintif f 
would be on leave the fina l tw o weeks of the month an d unabl e 
to assis t i n turnin g th e offic e around/ ' i t decide d t o discharg e 
her whe n he r leav e was schedule d t o commence . Although th e 
court concluded "tha t the timing of the leave was a major facto r 
used i n makin g th e terminatio n decision, " i t rule d agains t th e 
plaintiff becaus e i t conclude d tha t sh e woul d hav e nonetheles s 
been eventuall y discharged . Onerou s proo f rule s ca n therefor e 
undermine statutor y guidelines . 

In Europ e an d Canada , b y contrast , thes e statutor y mini -
mums ar e usuall y writte n int o th e union-employmen t con -
tract. Whe n German y trie d t o cu t bac k it s compensatio n fo r 
sick leave , th e union s challenge d wha t the y perceive d t o b e 
modifications o f th e employmen t contract. 87 Similarly , th e 
unions hav e responde d wit h widesprea d strike s whe n Franc e 
has tried to cut back on employment rights . But the highly cap-
italistic structur e o f th e United State s mean s tha t fe w worker s 
have guarantee d jo b right s an d tha t a  union's respons e t o cut -
backs cannot be anticipated. The employee ca n use the union t o 
grieve about a  failure t o follow these rules . Although th e unio n 
can both educat e and advocate for th e employee , because of th e 
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decline o f unionizatio n i n th e Unite d States , this possibilit y i s 
relatively rare . 

A typica l exampl e i n Canad a tha t wa s resolve d i n th e 
employee's favo r wa s a  dispute betwee n Ann e Frenc h an d Bel l 
Canada.88 Frenc h wa s fire d afte r takin g severa l week s o f sic k 
leave whe n sh e wa s experiencin g emotiona l strai n becaus e o f 
her mother' s seriou s illness. Although he r emotiona l strai n wa s 
apparently heightene d b y he r heav y drinkin g durin g thi s 
period, th e employe r di d no t disput e tha t he r emotiona l strai n 
caused he r t o b e eligibl e fo r illnes s disabilit y benefits . Rather , 
her employe r criticize d French' s employmen t histor y becaus e 
she continued t o work a t her secon d job durin g thi s period an d 
lied when aske d i f sh e ha d a  second job. Although Bel l Canad a 
policy did not forbid employee s from holdin g second jobs, it did 
forbid the m t o clai m sic k leave o n day s durin g whic h the y ha d 
worked a t anothe r job . French claime d tha t he r emotiona l dis -
tress precluded her from answerin g telephone call s as an opera -
tor fo r Bel l Canada bu t di d not preclud e he r fro m workin g i n a 
solitary position durin g the da y as a mail carrier . 

The court' s resolutio n o f the case  reflects th e ways i n whic h 
Canada's labo r la w differ s fro m tha t o f th e Unite d States . The 
case i s a  labor grievance . Thus, French ha d a  union arguin g o n 
her behalf (an d presumably without compensation) . French also 
had documentatio n fro m a n apparentl y sympatheti c physicia n 
who woul d hav e treate d he r unde r Canada' s nationa l healt h 
insurance system . Her famil y docto r wrote a  letter i n which h e 
stated tha t Frenc h "ha s been unabl e t o manage he r demandin g 
duties a s a Bell operator, although sh e was stil l quite capable , in 
my opinion , o f managin g he r les s demandin g dutie s a t Canad a 
Post." Rather tha n a  vague recollection , he offered specific , use-
ful informatio n tha t helped suppor t he r claim for disabilit y sic k 
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leave. Finally, the standar d fo r "illness " allowed a  physician t o 
make fairl y vagu e supportin g statement s i n orde r fo r a n 
employee t o qualif y fo r sic k leav e benefits . French' s docto r 
never eve n gav e he r conditio n a  name . H e jus t sai d tha t "thi s 
lady has been under m y care " and tha t "sh e has been unabl e t o 
manage he r demandin g duties. " N o furthe r documentatio n o f 
illness wa s required . Although Bel l Canad a employe d it s ow n 
physician to monitor sick leave requests, the company physicia n 
verified he r entitlement t o sick leave without examining Frenc h 
and without speaking with her family physician. Ultimately, the 
plaintiff prevaile d i n thi s cas e because th e cour t di d not believ e 
that her conduc t had been intentionally fraudulen t an d thereb y 
could no t b e a  proper basi s fo r discharge . The burde n o f estab -
lishing frau d wa s place d o n th e employer , i n shar p contras t t o 
U.S. cas e law , whic h place s al l th e burden s o f proo f o n th e 
employee. This decisio n reflect s a  very differen t conceptualiza -
tion of the employer-employee relationshi p than is embodied in 
the United State s under th e FMLA . 

Twelve Weeks. The FMLA uses one leave period—twelve weeks— 
which i s supposed t o be sufficien t t o protec t worker s fro m dis -
charge fo r al l thei r famil y an d medica l leav e problems . A 
woman's pregnanc y leave , a s wel l a s he r famil y an d medica l 
needs, mus t com e ou t o f thi s twelve-wee k period . Thus, i f sh e 
finds i t too difficult t o work in the last month o f her pregnancy , 
she wil l hav e onl y eigh t week s o f leav e fo r al l he r famil y an d 
medical need s followin g th e deliver y o f he r child . (I n addition , 
she may fin d tha t sh e cannot qualif y fo r an y FML A leave unti l 
the baby i s born becaus e he r pregnancy—despit e it s many dis -
comforts—is considere d t o b e "normal." ) I n compariso n wit h 
European countries , twelve weeks i s an extremel y sting y num -
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ber. Nearly every European country provides at least six months 
of leave for pregnanc y alone , with som e of that leave permitte d 
before deliver y of the baby. Medical leave and parenting leave is 
in addition t o this si x months . 

Although th e FML A is purportedly geare d to providing par -
ents wit h adequat e famil y leave , i t i s har d t o se e ho w twelv e 
weeks can meet tha t nee d in the firs t yea r o f a  child's life. Afte r 
a woman has taken a  minimum o f six weeks to recover from he r 
pregnancy, sh e i s lef t wit h a  maximum o f si x weeks o f parent -
ing an d sic k leave . The twelve-wee k figur e coul d b e see n a s a 
minimum amoun t o f tim e t o car e fo r th e chil d followin g it s 
birth befor e a  parent return s t o th e workplace , bu t thi s allow s 
for no absences due to the sickness of the parent o r child for th e 
remainder o f the year. No European o r British country has suc h 
an unrealisti c expectatio n o f goo d healt h i n th e firs t yea r o f a 
child's life. 89 Seventee n o f ninetee n Europea n o r Britis h coun -
tries provid e fo r pai d sic k leave, with mos t countrie s no t speci -
fying th e time period for suc h leave. Of the countries tha t spec -
ify th e lengt h o f leave , onl y on e country—Germany—ha s a 
limitation equivalen t to that o f the United States. 90 These coun -
tries als o offe r sic k leav e i n additio n t o leav e fo r maternit y o r 
parenting. Th e Unite d States , b y contrast , specifie s a  twelve -
week perio d fo r al l form s o f leav e combined . Th e U.S . mode l 
presumes tha t mos t women d o and can work unti l the momen t 
they giv e birth. We have imposed tha t rul e o n our understand -
ing of what i s "normal/ ' 

The existing twelve-week rul e emerged a s a legislative com -
promise i n th e earl y stage s o f th e draftin g o f th e FMLA . Th e 
original bill , introduced b y Congresswoma n Patrici a Schroede r 
in 1985 , provide d fo r eightee n week s o f unpai d leav e ove r a 
twenty-four-month perio d for the birth, adoption, or serious ill-
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ness o f a  child , an d twenty-si x week s o f unpai d leav e ove r 
twelve-month perio d fo r a n employee' s ow n seriou s healt h 
condition.91 I n 1987 , thes e tim e period s wer e reduce d t o te n 
weeks and fifteen weeks , respectively, but the two separate tim e 
periods were maintained.92 Then in 1989 when the bill was rein -
troduced, th e tim e period s wer e shortene d t o te n an d thirtee n 
weeks, respectively93 Finally, when the first floo r vote was taken 
in the House in 1990, the leaves were combined into one twelve-
week leav e perio d pe r year. 94 This bil l was twic e passe d b y th e 
Congress an d vetoe d b y Presiden t Georg e Bush 95 befor e bein g 
reintroduced afte r Clinto n was elected president. 96 

The bill that Clinto n signe d maintained thi s earlier legislativ e 
compromise, with no attempt to return the bill to its more gener -
ous and separat e tim e periods . The legislative debat e abou t fam -
ily and medical leave was therefore shaped at an early stage by the 
expectation tha t ther e woul d b e on e combine d leav e perio d fo r 
both family an d medical leave. This is a uniquely American com -
promise and can be described as a cynical attempt t o pass legisla-
tion withou t providin g meaningfu l protectio n fo r man y Ameri -
can workers. Twelve weeks might be seen a s minimally coverin g 
the chil d care obligations immediately followin g birt h bu t doin g 
little t o provid e job securit y t o workin g parent s wh o ma y hav e 
other famil y o r medica l leav e need s i n th e yea r tha t a  chil d i s 
born. The statut e migh t b e named th e Famil y or  Medical Leav e 
Statute, bu t i t hardl y ca n b e characterize d a s a  statut e tha t 
responds to both a  family's dependen t car e and medical needs. 

The testimony offere d b y chil d car e expert s durin g hearing s 
on the FML A reflects tha t twelv e weeks is insufficient eve n fo r 
parenting leave , let alon e al l combined leaves . For example , Dr . 
T. Berry Brazelton, a world-renowned pediatrician , testified tha t 
a newborn needs a minimum o f four month s o f care from a  par-
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ent i n orde r fo r appropriat e bondin g t o tak e place. 97 The Advi -
sory Committe e o n Infan t Car e Leav e o f th e Yale Bush Cente r 
in Chil d Developmen t an d Socia l Polic y recommende d a  mini -
mum o f six months for parenting leave. Others testified tha t th e 
standard recommende d leav e for parent s wishing to adopt chil -
dren i s six months . 

Despite this testimony, a  twelve-week figur e fo r al l forms o f 
leave was adopted. In hearings before th e Committee o n Educa -
tion an d Labor , Congressma n Willia m For d explaine d wh y thi s 
figure wa s chosen . The sponsor s o f the legislation bega n with a 
twenty-six-week figur e becaus e "that was consistent with wha t 
all ou r tradin g partner s i n th e Fre e World do . I t wa s stil l les s 
than Canada , less than Germany, and less than other major trad -
ing partners/'98 He then observe d tha t 

over th e year s tha t numbe r wa s compromise d dow n no t 
because 12 weeks made any more sense to the original spon-
sors o f thi s legislatio n tha n 26 , because w e coul d get  mor e 
people to vote fo r 1 2 weeks than w e could fo r 26 , including 
members of this committee who didn't support the bill at the 
very beginning but began t o suppor t th e bil l after w e modi-
fied the number o f weeks involved. 

In other words, the number o f weeks chosen had to do with pol-
itics, no t th e need s o f th e peopl e wh o woul d qualif y fo r leav e 
under the FMLA. And the number tha t was selected was admit -
tedly much lower than th e number chose n by our trading part -
ners a s well a s the numbe r o f weeks minimall y neede d b y ne w 
parents fo r th e benefi t o f thei r children . 

Notice. Whe n a  leave is foreseeable, the FMLA requires that th e 
employee giv e th e employe r no t les s tha n tha n thirt y days ' 
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notice before th e dat e on which th e leave is to begin. If the dat e 
of th e treatmen t require s th e leav e t o begin i n les s tha n thirt y 
days, the employee mus t provid e such notice as is practicable. " 

Some court s hav e applie d thi s rul e stringently , requirin g a n 
employee t o invok e th e ter m FML A when requestin g leave , in 
order t o specif y statutor y coverage . Bu t eve n th e conservativ e 
Fifth Circui t Cour t o f Appeal s ha s recognize d tha t thi s rul e 
departs fro m Congress' s intent . "Congres s i n enactin g th e 
FMLA did not intend employee s . . . t o become conversant wit h 
the lega l intricacies o f the Act/'100 Jun e Manua l misse d abou t a 
month o f work followin g treatmen t fo r a  health conditio n an d 
was fired fro m he r job. She challenged he r discharg e unde r th e 
FMLA an d los t i n th e tria l court . Sh e ultimatel y prevaile d b y 
taking he r cas e t o th e Fift h Circui t Cour t o f Appeals . I t too k 
enormous effor t fo r he r t o wi n bac k th e righ t t o wor k a t he r 
blue-collar job , fo r whic h sh e probabl y receive d n o compensa -
tion for her medical leave of absence. And had she not learned of 
the existenc e o f th e FML A afte r he r discharge , he r employe r 
would have gotten awa y with ignorin g it s requirements. 101 

Other employee s hav e bee n les s fortunate . Wayn e Johnso n 
requested a month's leave without pay because he was "forced b y 
circumstances t o [atten d to ] a  matter . . . o f significan t financia l 
importance to [his]  immediate and extended family."102 After hi s 
leave reques t wa s denied , Johnso n wa s repeatedl y absen t fro m 
work an d wa s ultimatel y terminated . A t hi s trial , Johnso n 
explained tha t h e neede d th e tim e of f t o monito r hi s son , wh o 
had asthma. The son's grandmother ha d previously cared for th e 
child when h e wa s ill , but sh e had recentl y died . The so n ha d a 
record o f hospitalizatio n fo r hi s asthma . Becaus e Johnso n ha d 
previously receive d a  two-week leav e when hi s so n was il l with 
asthma, th e cour t conclude d tha t "h e canno t shiel d himsel f 
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behind inexperienc e o r naivet e t o excus e th e allege d draftin g 
error [tha t is, not mentioning medica l condition] for his case dif-
fers fro m tha t o f an inarticulate individua l who i s disinclined t o 
reveal persona l matter s suc h a s famil y illness/ ' Althoug h th e 
FMLA does not require employees to invoke the FMLA by nam e 
and doe s no t requir e notic e whe n leav e i s unforeseeable , th e 
plaintiffs attemp t t o forese e hi s nee d fo r leav e wit h a  genera l 
request for leave was used against him under the statute. Had he 
made n o advanc e reques t bu t foun d himsel f requirin g emer -
gency day s t o dea l wit h hi s son' s illness , the cour t woul d hav e 
had t o rul e i n hi s favor . Hi s artles s attemp t t o provid e notice , 
however, precluded him fro m qualifyin g fo r FML A leave. 

Notice also works in the other direction. Employers are oblig-
ated to inform thei r employees o f their rights under the FMLA . 
These notic e rule s ar e importan t becaus e man y employee s ar e 
not familia r wit h th e specific s o f th e FMLA . For example , Lis a 
Fry, who worked a s a head telle r fo r a  bank, took sixtee n week s 
of famil y leav e afte r th e birt h o f he r child. 103 Th e employe e 
handbook specifie d tha t suc h leav e wa s permitte d withou t th e 
loss o f one' s employment . Befor e th e FML A was passed , how -
ever, th e employer' s polic y wa s no t t o guarante e tha t a n 
employee be reinstated i n his o r her prio r position . The FMLA , 
by contrast , state s tha t employee s mus t b e reinstated i n a  com-
parable position upon their return fro m covere d leave. Thus, the 
employer woul d b e obligate d t o compl y wit h th e FML A fo r 
those employees who took only twelve weeks of leave but coul d 
not b e require d t o compl y fo r thos e employee s wh o too k 
between twelv e an d sixtee n week s o f leave . Not realizin g tha t 
the FMLA' s right s wer e limite d t o twelv e week s o f leave , Fr y 
mistakenly though t sh e woul d b e guarantee d he r ol d positio n 
back even i f she took sixteen weeks o f leave. 
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Substantively, Fr y ha d n o argumen t unde r th e FML A tha t 
she wa s entitle d t o b e reinstate d i n he r forme r positio n i f sh e 
took the ful l sixtee n weeks o f leave. But procedurally , the cour t 
found tha t he r employe r wa s obligate d t o explai n t o he r th e 
FMLA's consequence s o f takin g mor e tha n twelv e week s o f 
leave—that sh e would no t be guaranteed bac k her ol d position . 
In the words o f the court : 

We conclud e tha t suc h clai m state s a  valid caus e o f actio n 
under th e FML A sinc e adequat e notic e t o employee s con -
cerning thei r FML A righ t t o reinstatemen t i n ligh t o f an y 
additional leav e permitte d b y th e employe r i s necessar y t o 
enable them to exercise their statutory right to reinstatement 
by electin g t o reques t onl y twelv e weeks o f famil y leave , if 
the employer's policy so provides. 

Lisa Fr y i s on e o f th e fortunat e fe w t o persuad e a  cour t t o 
strictly enforce the notice requirements tha t the FMLA imposes 
on employers . Mor e often , employee s ar e penalize d fo r thei r 
lack o f sophisticate d knowledge , with littl e consideratio n give n 
to ho w the y ar e suppose d t o acquir e suc h knowledge . I n th e 
absence o f a  strong union presenc e in the workplace , it is unre -
alistic fo r employee s t o kno w muc h abou t thei r rights . Coun -
tries lik e Canada , wit h a  stron g unio n movement , hav e lowe r 
expectations fo r employees ' knowledg e tha n doe s th e Unite d 
States, wher e employees ' sol e sourc e o f educationa l materia l 
usually i s limited to posters a t the workplace . 

Unemployed Parent s 

U.S. policy ha s neve r considere d i t necessar y o r appropriat e t o 
provide assistance to all parents. When th e Aid to Families wit h 
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Dependent Childre n (AFDC ) program was instituted in 1935, it 
was conceive d a s a  temporar y measur e fo r widow s unti l the y 
could receive survivor's insurance. 104 Long-term dependenc e o n 
public assistanc e wa s no t contemplated . The curren t trend—i n 
which, o n average , half o f AFDC recipient s receiv e benefit s fo r 
seven years—i s considere d t o b e politicall y an d sociall y unde -
sirable. Because long-ter m dependenc e o n governmenta l assis -
tance t o rais e childre n i s considere d t o b e unacceptable , poo r 
mothers ar e being encouraged (o r coerced) t o participate i n th e 
paid labor forc e a s soon a s possible afte r givin g birth t o a  child . 
Conservative economist s ar e urgin g th e state s t o encourag e 
these women t o ente r th e paid labo r forc e si x months afte r th e 
birth o f a  child o r "even before—because i t send s the righ t sig -
nal abou t th e importanc e o f responsibl e behavior/' 105 Bu t stat e 
support fo r chil d car e fo r thes e wome n i s no t necessaril y 
endorsed unde r th e rational e tha t th e "large-scal e us e o f infor -
mal arrangements " make s suc h stat e sponsorshi p unnecessary . 
In othe r words , there i s no reaso n t o guarantee t o poor wome n 
the same quality of child care arrangements availabl e to middle-
class women a s we push the m fro m parentin g t o paid employ -
ment. 

By contrast , th e la w o f th e middl e clas s provide s financia l 
assistance unti l a  child reaches th e ag e of eighteen throug h th e 
dependency deduction in the Federal Income Tax Code. (There is 
no requiremen t tha t bot h parent s b e employe d i n orde r t o 
receive thi s deduction. ) Moreover , middle-clas s parent s ca n 
receive subsidizatio n fo r chil d car e throug h thei r employer' s 
flexible spendin g plan or through a  child care credit on their ta x 
form whe n bot h parent s ar e i n th e pai d labo r force . The maxi -
mum allowanc e o f $6,00 0 alleviate s a  substantia l portio n o f 
most parents ' chil d car e costs . Interestingly , thi s allowanc e i s 
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available onl y i f th e parent s ar e using a n establishe d chil d car e 
center o r are employing someon e who declare s his or her earn -
ings t o th e federa l government . "Informa l arrangements " ar e 
not recognized under thi s program, even though these informa l 
arrangements ar e considered sufficien t fo r poo r parents . 

The recentl y enacte d Persona l Responsibilit y an d Wor k 
Opportunity Reconciliatio n Ac t o f 199 6 codifies thes e conserv -
ative views. The Reconciliatio n Act eliminate s th e entitlement -
based Aid to Families with Dependen t Childre n framewor k an d 
replaces i t wit h a  bloc k gran t fo r "temporar y assistanc e fo r 
needy families." Foster care and adoption ar e left a s entitlemen t 
programs (meanin g that all persons are entitled to use those ser -
vices o r programs) , bu t ai d t o need y familie s become s a  time -
limited an d financiall y limite d program . A s th e statut e says , 
"This par t shal l no t b e interprete d t o entitl e an y individua l o r 
family t o assistance under any State program funde d unde r thi s 
part."106 

This ne w progra m i s suppose d t o en d "welfar e a s w e kno w 
it." To receive the federal mone y to be disbursed to eligible poor 
families, a  state mus t prepar e a  plan tha t require s " a paren t o r 
caretaker receivin g assistanc e unde r th e progra m t o engag e i n 
work .  . .  once th e paren t o r caretake r ha s receive d assistanc e 
under th e progra m fo r 2 4 month s (whethe r o r no t consecu -
tive)." Th e state s ar e als o require d t o demonstrat e tha t the y 
have a  chil d suppor t enforcemen t progra m a s wel l a s a  foste r 
care and adoption assistanc e program, but they ar e not require d 
to demonstrat e tha t the y hav e a n adequat e arra y o f chil d car e 
available for poor families . The only group of poor persons wh o 
are partiall y exempte d fro m thes e rule s ar e person s wh o hav e 
become impoverishe d whil e escapin g domesti c violence . 
(Domestic violenc e i s narrowl y define d a s bein g "battere d o r 
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subjected t o extreme cruelty/' ) The y apparentl y ar e considere d 
to be the "  deserving poor/ ' compare d with nonbattere d wome n 
who merel y fin d i t difficul t t o combin e parentin g an d pai d 
employment. 

The Reconciliatio n Act also offers t o the state s som e interest -
ing financia l incentives . State s ar e entitle d t o receiv e a  "bonus " 
for each year in which they demonstrate a net decrease in out-of -
wedlock births while also demonstrating a  lower rat e o f induce d 
pregnancy terminations . (Thi s rule seem s premised o n th e inac -
curate stereotype tha t women o n welfare have , on average, more 
children tha n d o other women . It also suggests tha t the y shoul d 
not us e a  lawful mean s o f preventin g childbirt h an d shoul d ge t 
married, regardless of the quality of their marita l relationship. ) 

Although mos t marrie d wome n wh o have paid employmen t 
while raisin g youn g childre n wor k o n a  part-tim e basis , th e 
Reconciliation Ac t incorporate s a  mode l o f nearl y full-tim e 
employment. For the purpose of defining whether a  recipient "i s 
engaged in work," the goa l by the year 200 0 is for th e parent i n 
a single-paren t famil y t o b e workin g a t leas t thirt y hour s pe r 
week. Eve n i f a  woman i s fortunat e enoug h t o hav e a  job tha t 
parallels the hours o f a school day and to have children who ar e 
old enoug h t o atten d school , i t i s impossibl e t o wor k thirt y 
hours per week and be home when childre n leave for schoo l and 
arrive hom e a t the en d o f th e day . Of course , the state s ar e no t 
required t o creat e after-schoo l o r before-schoo l program s fo r 
parents whose workday does not perfectly match the school day 
(There i s a  modes t exceptio n fo r a  singl e paren t wit h a  chil d 
under th e ag e of six : in tha t case , the work requiremen t i s low-
ered to twenty hour s pe r week. ) 

One has to wonder what kind of work Congress expected par -
ents of young children would be able to find tha t would make i t 
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possible fo r the m t o affor d th e necessar y chil d car e an d othe r 
expenses o f employment . Congres s does , however , defin e 
"work," thu s givin g u s som e insigh t int o thei r thinking . On e 
activity that counts as "work" is "the provision o f child care ser -
vices to an individua l wh o i s participating i n a  community ser -
vices program. " Women ar e require d t o leav e thei r childre n a t 
home t o tak e car e o f th e childre n o f othe r wome n wh o ar e 
engaging i n low-payin g communit y servic e work . This rul e i s 
comparable t o th e genera l exclusio n o f domesti c worker s fro m 
minimum wag e laws . When th e governmen t interfere s i n th e 
economy, i t alway s trie s t o ensur e tha t i t doe s no t eliminat e a 
source of low-paid domesti c labor . 

The public rhetoric on behalf o f the Reconciliation Act is that 
U.S. policy needs to change the cultura l attitude s o f the poor s o 
that w e ca n brea k th e cycl e o f poverty . Forcin g familie s wit h 
young childre n of f publi c assistanc e withi n tw o year s i s sup -
posed t o promot e a n appropriat e wor k ethic . Nowher e i n thi s 
discussion does there appear to be concern fo r the quality o f lif e 
that w e wil l b e creatin g fo r children . Wherea s middle-clas s 
mothers ar e made to feel guilty i f they place too high a  priority 
on work, poor mothers are told to find paid employment eve n if 
it is detrimental t o the well-being o f their children . 

But th e policie s underlyin g th e ne w welfar e la w do not sim -
ply consis t o f withdrawing fro m poo r peopl e public suppor t fo r 
parenting. The policie s als o push a  moralistic agend a tha t thes e 
women shoul d ge t married , hav e fewe r children , an d no t hav e 
abortions. (I n addition , th e chil d suppor t enforcemen t rule s 
require mother s t o divulg e th e paternit y o f th e fathe r o f thei r 
child, regardles s o f whethe r h e coul d suppor t th e chil d finan -
cially.) As in the gay rights area, we see a combination o f capital-
ism and moralism that is functionally unnecessar y to capitalism. 
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Amazingly, eve n capitalist s woul d hav e troubl e justifyin g 
these ne w rule s i n th e nam e o f economi c efficiency . I t i s openl y 
predicted that these rules will create greater use of the foster car e 
and adoptio n systems—bot h o f whic h ar e fa r mor e expensiv e 
than welfare . And given the evidence of the questionable qualit y 
of th e foste r car e an d adoptio n systems , there i s littl e reaso n t o 
believe tha t thes e expensiv e change s woul d benefi t children . 
Children in middle-class families will benefit fro m the family law 
presumption tha t i t i s i n thei r bes t interes t t o liv e wit h an d b e 
raised by their biological parents. But children in poor families are 
openly penalized for thei r parents ' poverty—they eithe r becom e 
poorer o r participate in foster car e drift. Neithe r resul t i s exactly 
in their best interest despit e the "profamily" rhetoric . 

No other Western natio n trie s to instil l work-ethic values i n 
parents b y penalizin g thei r children . N o othe r countr y make s 
such a  sharp distinction between the rights of poor children an d 
the right s o f middle-class children . Other countrie s offe r bene -
fits t o al l parents an d then tr y t o help the transition t o work b y 
providing chil d car e and universa l healt h insurance . The resul t 
is a  lower rat e o f labo r marke t participatio n b y mother s i n th e 
early years of a child's life but a  higher rate of labor market par -
ticipation i n later years . 

France, for example , has a more generous financia l assistanc e 
program for singl e parents with young children107 than does the 
United States , and the employmen t rat e fo r singl e parents wit h 
children unde r ag e thre e i s lower i n Franc e tha n i n th e Unite d 
States (4 3 percent versus 50  percent) . But the employmen t rat e 
of singl e parent s wit h childre n age d thre e t o fiv e i s higher (66 
percent versu s 6 1 percent) i n Franc e tha n i n th e Unite d States . 
Current America n welfar e la w presume s tha t mor e tha n tw o 
years o f dependenc e o n publi c assistanc e foster s long-ter m 
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unemployment amon g singl e parents , bu t th e Frenc h experi -
ence shows that single parents can be helped, with grea t success , 
to return to work after thre e years of public assistance. The ben-
eficiaries ar e the children as well as the mothers who do not fac e 
an impossibl e balancin g ac t betwee n wor k an d home . Whe n 
feminists note , as they have in Sweden, that women are the ones 
who ar e disproportionatel y leavin g th e workforc e t o car e fo r 
children, the respons e i s to tr y t o increase th e incentive s t o ge t 
men t o sta y hom e wit h th e childre n rathe r tha n t o ge t mor e 
women bac k into the labor marke t mor e quickly. 108 

America's versio n o f hypercapitalis m ha s cause d i t t o avoi d 
governmental interventio n o n behal f o f parents . Thus, we hav e 
little guaranteed leave for working parents and a limited schem e 
of benefit s fo r nonworkin g parent s tha t i s shrinkin g further . 
These result s ma y b e consisten t wit h a  laissez-fair e attitud e 
toward labor market intervention but are not consistent with th e 
best interest s o f the childre n o r thei r parents . By assuming tha t 
parents who receive public financial assistanc e inevitably have a 
poor work ethic , U.S. policy has consistently faile d to offer posi -
tive incentives t o parents o f olde r childre n t o ge t the m int o th e 
paid workforce . Bu t th e experienc e o f othe r countrie s suggest s 
that suc h policie s ar e possibl e an d ar e mor e effectiv e tha n th e 
punitive approach currently embodie d in the new welfare law . 

In th e Unite d States , i t i s virtually unthinkabl e tha t w e woul d 
mandate pai d leav e fo r pregnan t wome n an d thei r partners , 
require accommodation s durin g pregnancy , an d insis t o n th e 
availability o f pregnancy-relate d insuranc e benefit s fo r al l 
women. Ye t thes e kind s o f benefit s an d mor e ar e routin e i n 
Canada an d western Europe . The basic style o f discourse in dis -
cussing thes e pregnancy-relate d issue s i n th e Unite d State s i s 
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unique. U.S. law regarding pregnancy and childbirth reflect s th e 
tenets o f laissez-fair e economics—tha t w e shoul d solel y con -
sider the autonomy right s of corporations o r adults in our soci -
ety when decidin g whether t o mandate benefits . 

In Canad a an d wester n Europe , b y contrast , th e startin g 
premise is quite different. The needs of children both before an d 
after birt h ar e a t th e cente r o f th e discussion , althoug h th e 
equality right s o f wome n an d me n i n societ y ar e als o empha -
sized. This focu s o n children , withou t th e expectatio n tha t w e 
will pas s o n al l th e cost s o f childbearin g an d childrearin g t o 
women an d their partners , results in an entirely differen t se t of 
social policie s tha n w e se e i n th e Unite d States . Workplac e 
accommodations durin g an d afte r pregnanc y becom e possibl e 
not a s special treatment fo r women bu t a s special treatment fo r 
fetuses an d newborns. Adhering to a strict capitalist philosophy , 
the Unite d State s i s no t simpl y passin g o n th e cost s o f preg -
nancy and childbirth to parents, especially female parents , but is 
endangering the welfare o f our children . 

My poin t i s not tha t w e should ignor e th e equalit y interest s 
of adult women and men but that we should also work harder t o 
incorporate the needs of children into those equality rights . Par-
enting leav e i s no t simpl y givin g wome n a  chanc e t o recove r 
from th e physica l demand s o f pregnanc y an d childbirt h bu t i s 
also facilitating th e car e of children followin g birth . Accommo-
dating pregnant wome n a t the workplace i s not simpl y protect -
ing thei r righ t t o wor k whil e pregnan t bu t i s als o creatin g a 
workplace tha t i s saf e fo r fetuses . Canad a an d wester n Europ e 
have managed to find solutions that protect the interests of chil-
dren a s well as female employees . But this conversation ha s no t 
even begun i n the United States . 
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SEXUAL ORIENTATIO N DISCRIMINATIO N 

When Perr y Watkins , a n Africa n America n ga y man , wa s 
drafted b y th e U.S . Army i n 196 7 durin g th e Vietnam conflict , 
he had no idea that he would eventuall y have to bring a lawsuit 
to retai n a  position i n th e arme d forces. 1 Despit e indicatin g o n 
his preinductio n physica l for m tha t h e ha d "homosexua l ten -
dencies/' he was found qualified fo r admission and inducted into 
the arme d forces . A  yea r afte r enterin g th e army , Watkin s 
sought discharge by again stating that he had "homosexual ten -
dencies" and ha d eve n committe d "sodomy " wit h othe r mem -
bers of the military . After a  brief investigation , th e army foun d 
him qualifie d t o b e retained . I n 1975 , however , althoug h th e 
army attempted to discharge Watkins based on his sexual orien -
tation, a review board concluded tha t "ther e i s no evidence sug -
gesting that hi s behavior has had either a  degrading effect upo n 
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unit performance, morale or discipline, or upon his own job per -
formance/'2 

At first , Watkins' s rac e seem s t o hav e cause d th e arm y t o 
overlook hi s sexua l orientation : "Ever y white  perso n I  kne w 
from Tacoma who was gay and had checked [the homosexuality ] 
box 'Yes' did not have to go into the service. They were called in 
and asked, 'What doe s this mean?' They said , Tt means I'm ga y 
I lik e t o suc k dick / Tine , Yo u ca n go/" 3 Similarly , i n 1968 , 
Watkins observes : "There wa s anothe r perso n wh o wen t t o hi s 
commander an d told him the same damn thing and they let him 
go home. Of course , he was white. Which I  think also had some -
thing to do with it—he was white an d I  was black. " 

The army' s polic y o f overlookin g Watkins' s homosexuality , 
however, change d i n 198 1 as the col d war began t o wind down . 
Although Watkins now wanted to stay in the military, which h e 
regarded a s his career, the army commence d discharg e proceed -
ings against him based entirely on evidence that had been avail -
able to it at the 1968 and 1975 discharge proceedings. This time, 
the review board decided that Watkins was not fit for service and 
should b e discharged. 4 Hi s sexua l orientatio n becam e a  mor e 
dominant concern of the army as its need for military personne l 
declined. An openly gay African American soldie r was no longer 
acceptable, regardless o f his service record . 

Watkins's 198 2 discharg e becam e th e subjec t o f a  length y 
court proceeding that was not resolved until 1989. His legal bat-
tle i s wel l know n i n th e ga y an d lesbia n communit y becaus e 
Watkins is one of a few gay plaintiffs t o prevail in a federal lega l 
proceeding. What i s distinctive abou t Watkins's cas e is the per -
sistent attemp t by the court s to fashion a  victory fo r hi m with -
out creating legal advances for gay men an d lesbians in the mil -
itary o r elsewhere . 
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Watkins prevailed on "estoppel" and "double jeopardy"5 grounds, 
but not because the military's treatment o f gay men was uncon-
stitutional. (The original Ninth Circui t opinio n tha t decide d hi s 
case on the merits was ultimately vacated by an en banc panel of 
the Ninth Circuit. ) 

When Michae l Hardwic k was arreste d fo r drinkin g i n public as 
he lef t hi s employmen t a t a  gay ba r i n Atlanta, h e ha d n o ide a 
that thi s sam e polic e office r woul d late r arres t hi m i n hi s ow n 
bedroom fo r a  sodomy violation. 6 Bu t i n a  complicated twis t o f 
errors—a mistak e o n a  hearin g notice , a n expire d warran t fo r 
his arrest , an d a  sleep y frien d i n th e livin g roo m wh o mistak -
enly directe d a  polic e office r t o hi s bedroom—Michae l Hard -
wick becam e th e plaintif f i n a  landmark civi l right s lawsui t t o 
challenge Georgia' s sodom y la w Hardwick' s "crime " wa s 
engaging in mutua l ora l se x with anothe r ma n i n hi s own bed -
room. Hi s "crime " mad e hi m subjec t t o arres t becaus e h e wa s 
openly identifiabl e a s a  gay ma n throug h hi s employmen t a t a 
gay bar. Had Michae l Hardwick been employe d i n a  less "ghet -
toized" setting and resided in a more private situation, he would 
not have been arrested for engaging in mutual oral sex. Whereas 
Watkins's lega l problem s bega n whe n a s a n African America n 
man, he foun d himsel f coercivel y subjecte d t o th e draft , Hard -
wick's lega l problem s bega n whe n a s a  working-class man , h e 
found himsel f a  victim of police harassment. In both cases , these 
men were vulnerable to the state' s coercion because they were a 
particularly disadvantage d subclas s of the gay and lesbian com -
munity. 

When W , an Australian lesbian , had tw o childre n a s a  result o f 
artificial inseminatio n i n th e lat e 1980 s whe n livin g wit h he r 
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partner, G , she , too, had n o ide a tha t sh e would become a  well-
known figur e i n the gay and lesbian communit y becaus e o f he r 
legal battles.7 Like Watkins an d Hardwick , W wa s no t a  highl y 
privileged member o f society Aside from a  position a s a kennel 
hand an d counte r clerk , she had been mostly unemployed sinc e 
the mid-1980s. G, too, had minimal income until her father die d 
in 1994 , leaving he r a  substantia l estate . When W  an d G  sepa -
rated in 1994, G refused t o assist financially i n the raising of the 
children tha t ha d been born e t o W wit h G' s allege d encourage -
ment. In the first decisio n of its kind in a common law legal sys-
tem, the Supreme Cour t o f New South Wales ordered G  to pro-
vide a  lump su m paymen t t o b e use d t o purchas e annuitie s t o 
help suppor t th e children. 8 W , a  working-clas s lesbia n wh o 
found hersel f i n financia l distress , wa s abl e t o obtai n relie f 
through lega l proceedings in Australia . 

Similarly, ga y me n an d lesbian s hav e been abl e increasingl y 
to use th e Canadia n lega l syste m t o gain relie f i n case s involv -
ing their famil y an d employment situations . In 1992, the Cana -
dian Federal Court found tha t a  discharge from th e military fol -
lowing a n admissio n o f homosexualit y violate d th e plaintiff s 
equality right s under th e Canadia n Charte r o f Rights and Free-
doms.9 I n Haig  v.  Canada, 10 th e Ontari o Cour t o f Appeal con -
cluded tha t i t wa s discriminator y fo r th e Canadia n Huma n 
Rights Act to omit "sexua l orientation" from it s list of ground s 
of unlawful discrimination . Applying that rule, it concluded tha t 
it was unlawful fo r a  captain in the Canadian armed forces to be 
denied eligibilit y fo r promotio n an d caree r trainin g whe n h e 
revealed tha t h e was a  homosexual . 

U.S. Suprem e Cour t precedent , a s enunciate d i n Bowers  v. 
Hardwick,11 ha s lef t ga y men an d lesbians outsid e constitutiona l 
protection. Judge s lik e Nint h Circui t Judg e Stephe n Reinhard t 
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have found themselve s bound by Bowers  an d therefore unabl e to 
rule on behalf o f homosexual plaintiffs. Reinhardt dissented fro m 
the decision in Watkins  II  while acknowledging that"homosexu -
als have been unfairly treate d both historically and in the United 
States today " an d tha t "prope r interpretatio n o f constitutiona l 
principles" would give them constitutional protection.12 Nonethe-
less, he felt bound by the Supreme Court' s 1986 decision in Bow-
ers, which leave s homosexual s outsid e constitutiona l protection . 
Reinhardt's dissen t acknowledge s th e obvious—tha t equalit y 
principles d o not exten d t o constitutiona l decisio n makin g whe n 
the plaintiffs ar e gay men o r lesbians in the United States . 

A clos e examinatio n o f ga y right s litigatio n i n th e Unite d 
States reveal s the twin theme s o f militarism an d moralism tha t 
underlie American-styl e capitalism . Militaris m ha s a  compli -
cated relationshi p t o America n capitalism , an d th e dispropor -
tionate subsidization of the military has a long-standing histor y 
in American politics . During th e New Deal era, America briefl y 
experimented wit h becomin g a  social welfare stat e i n which al l 
workers could be guaranteed minimum wages and benefits. Fol-
lowing Worl d Wa r II , however , th e socia l welfar e policie s 
became minimal excep t fo r veterans . 

Hence th e wa r brough t wha t th e Ne w Dea l reformer s ha d 
hoped to avoid: a special welfare stat e for a  substantial secto r 
of th e populatio n deeme d especiall y deserving . Th e socia l 
reformism o f th e Ne w Dea l ha d bee n channele d int o 
expanded public provision for veterans, making it hencefort h 
less likely that establishment of a national welfare state could 
be completed. 13 

Even today , with th e en d o f th e col d war, the Republica n Con -
gress has resisted attempts to close bases and radically limit mil -
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itary spending . B y contrast , Grea t Britai n enacte d sweepin g 
social reforms durin g thi s sam e period, which were availabl e t o 
all members o f society , not just veterans . The United State s ha s 
continued t o expan d it s subsidizatio n o f th e militar y whil e 
largely abandonin g it s New Dea l aspiration s o f a  social welfar e 
state. ^[TJh e Ne w Dea l drea m o f nationa l socia l an d economi c 
policies to meet th e many need s o f al l Americans ha d been dis -
solved b y th e domesti c politic s o f th e wa r years . Th e drea m 
would no t soo n reappear , and never agai n in the sam e way/' 14 

In mor e recen t times , whil e th e Republica n Congres s ha s 
attempted t o en d government-sanctione d suppor t o f industr y 
by eliminatin g th e Departmen t o f Commerce , i t ha s als o 
insisted o n approvin g mor e mone y fo r militar y spendin g tha n 
proposed by th e Clinto n administration . Laissez-fair e Republi -
cans have not been willing to acknowledge the lessened need fo r 
military spendin g a t the end of the cold war. Newt Gingrich , fo r 
example, has insisted that the world is full o f "clever countries " 
that are trying to "learn how to cope with an American militar y 
force."15 But his real reason to support outmode d an d unneede d 
military technolog y i n th e post-col d wa r er a i s to keep the B- 2 
contractors i n business . Thus, although a  large military-indus -
trial comple x ma y b e historicall y understoo d a s a  respons e t o 
Communism, it currently has a life of its own. And that life con-
tradicts th e laissez-fair e principle s o f capitalis m b y standin g a s 
the most subsidize d segmen t o f the American economy . 

The treatmen t o f gay s i n th e military , however , canno t b e 
explained solel y by American deferenc e t o the military' s state d 
needs. After all , excluding individuals like Watkins deprive s th e 
military o f highly qualifie d personne l an d makes littl e sens e i n 
a country devoted to a powerful military . To explain the advers e 
treatment o f gay s i n th e military , we thu s nee d t o refe r t o th e 
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moralism underlyin g American-style capitalism . House major -
ity leader (Republican ) Dic k Armey argue s tha t democrac y an d 
capitalism deriv e fro m a  highe r power. 16 Irvin g Kristol , th e 
father o f neoconservatism, claim s tha t an y attac k on religio n i s 
an attac k o n capitalism , a  moralisti c perspectiv e tha t ha s pre -
vented the United State s from openin g the doors of privilege t o 
all its members . 

Legal moralism i n th e Unite d State s ha s no t bee n limite d t o 
claims involvin g militar y service . When ga y me n an d lesbian s 
tried t o us e th e lega l system' s promis e o f gende r equalit y t o 
have marriag e extende d t o the m o n th e sam e basi s a s hetero -
sexuals, the Wall  Street  Journal  publishe d a n editoria l criticiz -
ing th e court' s interventio n i n a  matter tha t shoul d b e decide d 
by th e people. 17 As a  proponent o f laissez-fair e capitalism , th e 
Wall Street  Journal  should , fo r consistency' s sake , hav e pub -
lished a n articl e describin g th e economi c inefficienc y o f allow -
ing some members o f our society , but no t others , to take advan -
tage of the economic advantages of marriage. Capitalists pretend 
that extendin g benefit s t o ga y me n an d lesbian s constitute s 
"special protection " rathe r tha n forma l equality , s o as t o avoi d 
applying laissez-faire principle s t o gay men an d lesbians . 

Legal academic s suffe r fro m th e sam e blin d spot . Richar d 
Posner's willingness to accede to moralistic arguments i s appar -
ent in his book Sex  and  Reason.  I n discussing the gay marriag e 
issue, Posner acknowledges tha t " authorizing homosexua l mar -
riage woul d hav e man y collatera l effects , simpl y becaus e mar -
riage i s a  status ric h i n entitlements/' 18 Afte r recognizin g tha t 
granting thes e benefit s t o ga y me n an d lesbian s woul d hav e 
moral and political implications, he concludes: "These question s 
ought to be faced one by one rather than elided by conferring al l 
the right s o f marriag e i n a  lum p o n homosexual s willin g t o 
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undergo a  weddin g ceremony/ ' Laissez-fair e principle s wer e 
abandoned i n th e nam e o f deferrin g t o moralis m whe n th e 
rights o f gay and lesbian people were a t stake . 

Capitalism an d homophobi a d o no t hav e a n inheren t func -
tional relationship . Capitalis m i s base d o n laissez-fair e princi -
ples tha t see k t o attai n economi c efficienc y b y allowin g eac h 
person i n societ y t o realiz e hi s o r he r potentia l withou t inter -
ference by the state . But American la w is not evenhanded whe n 
it consider s th e rights  o f ga y an d lesbia n peopl e i n compariso n 
to heterosexuals . Indeed , America n capitalis m i s a  peculiarl y 
moralistic an d militaristi c versio n o f capitalism . Rathe r tha n 
make moral arguments, such as gay people deserve to be treated 
worse tha n others , American capitalist s ofte n hid e thei r mora l 
disgust with specia l treatment arguments . 

There i s one seemin g contradictio n i n thi s account— Romer 
v. Evans—the Colorad o ballo t initiativ e cas e i n whic h th e U.S . 
Supreme Cour t conclude d tha t animu s agains t homosexual s 
was no t a  legitimat e basi s fo r denyin g the m lega l rights . 
Nonetheless, a s we wil l see , this cas e is consisten t wit h Ameri -
can-style laissez-faire capitalis m because i t refuses t o recogniz e 
the historical mistreatment o f gay men and lesbians and render s 
its decisio n i n a  wa y tha t uphold s th e anti-affirmativ e actio n 
bias o f American law . Its decisio n leave s i n plac e th e moralis m 
and militarism underlyin g American law . 

Constitutional La w 

THE BAD NEWS 

It shoul d no t surpris e u s tha t Michae l Hardwick , th e ga y bar -
tender, lost his constitutiona l clai m to privacy under th e Amer -
ican Constitution i n Bowers v.  Hardwick.19 No t able to afford t o 
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purchase privac y i n hi s life , h e coul d no t expec t th e court s t o 
give him constitutiona l protection. Although a  strict applicatio n 
of laissez-faire principle s shoul d preven t th e governmen t fro m 
interfering wit h the private sexual practices of gay men and les-
bians—just a s it does not interfere wit h the private sexua l prac-
tices o f middle-clas s heterosexuals 20—the Cour t refuse d t o 
extend thes e principle s t o gays an d lesbians . The state' s justifi -
cation fo r it s sodomy law in Bowers  wa s the "belie f o f a  major -
ity o f th e electorat e i n Georgi a tha t homosexua l sodom y i s 
immoral and unacceptable/' The Supreme Cour t concluded tha t 
this justification wa s sufficient t o uphold a  law that infringes o n 
the private sexua l activit y o f adults . 

As Chie f Justic e Warren Burge r state d i n hi s concurrenc e i n 
Bowers: "T o hold tha t th e ac t o f homosexua l sodom y i s some -
how protected as a fundamental righ t would be to cast aside mil-
lennia o f mora l teaching. " Th e Cour t therefor e refuse d t o 
extend t o homosexual s th e laissez-fair e doctrin e o f privac y a s 
developed i n th e contraceptio n an d abortio n cases . As th e dis -
sent noted, "The legitimacy of secular legislation depends . . . o n 
whether th e Stat e ca n advanc e som e justificatio n fo r it s la w 
beyond it s conformit y t o religiou s doctrine . . . . A  Stat e ca n n o 
more punis h privat e behavio r becaus e o f religiou s intoleranc e 
than i t can punish suc h behavior because of racial animus." The 
dissent's argumen t woul d b e vali d i f ga y me n an d lesbian s 
received constitutiona l protection . Bu t becaus e thei r claim s li e 
outside constitutiona l protection , mora l argument s ar e allowe d 
to justify infringemen t o n thei r libert y interests . 

Similarly, the courts have continuously denie d claims by ga y 
men an d lesbians tha t the y shoul d be entitled t o ente r militar y 
service o n th e sam e basi s a s d o heterosexuals . I n th e case s 
brought under equality doctrine (unlik e Watkins),  th e plaintiff s 
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have consistently lost . The Fourth Circui t Cour t o f Appeals, fo r 
example, accepte d th e argumen t tha t "sexua l tension s an d 
attractions could play havoc with a  military unit's discipline and 
solidarity/'21 Relying on the precedent of Bowers,  th e court als o 
noted, "Give n i t i s legitimate fo r Congres s t o proscrib e homo -
sexual acts , i t i s als o legitimat e fo r th e governmen t t o see k t o 
forestall thes e sam e danger s b y tryin g t o preven t th e commis -
sion o f suc h acts. " As the dissen t observes , these kind s o f argu -
ments use d to suppor t whit e mal e supremacy . " vUnit cohesion ' 
is a  facile wa y fo r th e in s t o put a  patina o f rationality o n thei r 
efforts t o exclud e th e outs . Th e concep t ha s therefor e bee n a 
favorite o f those who, through th e years, have resisted the irre -
sistible erosion o f white male domination o f the arme d forces. " 
The U.S. Constitution, however , has not yet been interpreted t o 
protect ga y me n an d lesbian s fro m th e force s o f "whit e mal e 
domination." Free-speec h argument s unde r th e Firs t Amend -
ment have also been unavailable to gay men an d lesbians in th e 
military, despite the explici t silencing of speech intended by th e 
current "don' t ask , don't tell " policy 22 

Until recently , the Canadia n court s als o refused t o allow ga y 
men an d lesbian s t o receiv e constitutiona l protection . I n 1993 , 
the Ontario court (Genera l Division) ruled in a two-to-one deci -
sion that i t did not violate the equality provision i n the Charte r 
of Right s fo r tw o men t o be denied the righ t t o seek a marriage 
license.23 I n a  curious tur n o f logic , the cour t foun d tha t ther e 
was n o sexua l orientatio n discriminatio n becaus e th e marriag e 
law doe s no t prohibi t ga y peopl e fro m marrying , i t onl y pro -
hibits them from marryin g someone of the same sex. (The argu-
ment doe s no t appea r t o hav e bee n mad e tha t th e rul e consti -
tuted sex discrimination.) A month earlie r in 1993, the Suprem e 
Court o f Canad a conclude d tha t i t di d no t constitut e unlawfu l 
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"family status " discrimination fo r a  man t o be denied bereave -
ment leav e t o atten d th e funera l o f th e fathe r o f hi s same-se x 
partner, althoug h th e cour t clearl y lef t ope n th e questio n 
whether suc h a  rul e woul d constitut e sexua l orientatio n dis -
crimination.24 I n a  stingin g dissent , Justic e Clair e L'Heureux -
Dube surveyed the literature on the structure of the urban black 
family i n the United State s and argued, "While the structur e o f 
the famil y ma y be a question o f choice for some , for other s th e 
structure o f famil y ma y b e i n par t a  natural respons e t o socia l 
and politica l pressures. " Sh e sa w th e connectio n betwee n eco -
nomics and family structur e an d did not presume tha t th e stat e 
should us e it s power t o coerc e people into conventiona l famil y 
arrangements i n order t o make claims fo r benefits . 

In 1995 , the Suprem e Cour t o f Canad a rule d i n Egan  v.  The 
Queen,25 tha t th e infringemen t o f equalit y wa s justifiable i n a 
case involving the federa l old-ag e securit y legislation . This leg -
islation provides an allowance to the spouse of a pensioner, with 
a spous e define d a s a  person o f th e opposit e sex . Although th e 
court foun d tha t thi s definition di d violate the righ t t o equalit y 
as guaranteed by Section 15 of the Charter , the court also foun d 
that suc h discriminatio n wa s constitutiona l unde r Sectio n 1  of 
the Charter . The majority acknowledge d tha t the purpose o f th e 
rule wa s t o suppor t th e "heterosexua l famil y unit. " "I t i s th e 
social uni t tha t uniquel y ha s th e capacit y t o procreat e childre n 
and generall y care s fo r thei r upbringing , an d a s suc h warrant s 
support by Parliament t o meet it s needs [T]hi s is the unit i n 
society tha t fundamentall y anchor s othe r socia l relationship s 
and other aspects of society." Like the cases in the United States , 
this case  merge d moralis m wit h laissez-fair e capitalism . 
Although a s acknowledged by the court , the general rule was to 
extend benefit s withou t regar d t o sexua l orientation , th e cour t 
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allowed th e governmen t t o violate tha t rul e i n orde r t o benefi t 
the traditional , heterosexua l famil y uni t compose d o f a  wag e 
earner, dependent spouse , and children . 

Nonetheless, i n th e las t severa l year s i n Canada , usin g con -
stitutional litigation, there have been many successfu l attempt s 
to secur e same-se x partne r supplementa l healt h car e benefits . 
One of the firs t successfu l challenge s came from th e province of 
Manitoba. Since 1973, Chris Vogel had been a  regular full-tim e 
employee o f the government o f Manitoba.26 I n 1974 , he partic -
ipated i n a  marriag e ceremon y conducte d b y th e Unitaria n 
Church, but because his partner wa s o f the sam e sex , the regis -
trar o f vita l statistic s refuse d t o registe r th e marriage . Som e of 
his employment benefit s include d benefits t o his "spouse/' such 
as denta l insurance , a  semiprivat e hospita l plan , a n extende d 
health plan , an d variou s pensio n an d survivor' s benefits . Th e 
Manitoba cour t conclude d tha t th e exclusio n o f homosexua l 
partners fro m th e employe e benefit s progra m constitute d dis -
crimination o n th e basi s o f sexua l orientatio n an d referre d th e 
case back to the human right s adjudicator fo r a  decision. Recog-
nizing that i t might be difficult fo r th e legislature to change th e 
law, the Manitoba cour t admitted, "We can't say we are too busy 
with othe r thing s o r that th e issue is too politically sensitiv e o r 
set up a Royal Commission. We do our duty and decide." Rather 
than duc k th e issue , th e cour t applie d traditiona l principle s o f 
equality doctrin e t o conclud e tha t sexua l orientatio n discrimi -
nation underla y th e employe e benefi t program . 

Similarly, i n M . v.  H.,17 th e Ontari o tria l cour t conclude d i n 
1996 that i t was unconstitutional fo r th e spousa l suppor t legis -
lation to exclude same-sex couples from coverage . In this case, it 
was clear that th e court s achieved a  result tha t wa s not possibl e 
in th e legislature . I n 1993 , the Ontari o La w Refor m Commis -
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sion recommende d tha t same-se x couple s receiv e som e legisla -
tive recognition . I n 1994 , the Equalit y Right s Statut e Amend -
ment Act , bil l 167 , was pu t forwar d i n th e Ontari o legislature . 
The bil l wa s defeate d an d ha s no t bee n reintroduced . Further -
more, th e government' s action s wit h respec t t o thi s litigatio n 
show how hard i t is to achieve governmenta l consensu s o n thi s 
issue. Initially, the attorne y genera l intervene d i n thi s cas e an d 
supported th e plaintiff s case . Then afte r th e electio n o f 1995 , 
the attorney genera l filed anothe r brie f i n suppor t o f the defen -
dant. As the court found , "I t is simply not realisti c to regard th e 
current stat e o f Ontari o la w pertainin g t o spousa l suppor t a s 
merely par t o f a  process o f legislativ e reform. " Afte r consider -
ing various argument s fo r judicia l deference , th e cour t decide d 
to move forward an d grant relie f t o the plaintiff . 

In more recen t cases , the Canadia n court s have been increas -
ingly willin g t o accor d same-se x couple s th e famil y right s o f 
married partners , by examinin g th e case s a s sexua l orientatio n 
cases. In a  1995 decision , Re  Metro  Toronto  Reference  Library 
and C.U.P.E.,  hoc.  1582 ,28 th e arbitrato r resolve d th e issu e lef t 
open b y Mossop —whether a  denia l o f bereavemen t leav e t o a 
same-sex partner constitute d sexua l orientation discrimination . 
The arbitrato r answere d thi s question i n the affirmative . Whil e 
U.S. courts hav e consistentl y refuse d t o recogniz e th e inappro -
priateness o f discriminatio n o n th e basi s o f sexua l orientation , 
Canadian court s hav e increasingl y recognize d th e histor y o f 
prejudice and hatred against gay and lesbian people. Rather tha n 
try t o twis t ga y right s argument s int o gende r arguments , the y 
deal with the m directl y a s arguments base d o n th e inappropri -
ateness of sexual orientation discrimination . They are not afrai d 
to confront directl y the moral arguments supportin g sexual ori-
entation discrimination . 
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Despite som e earl y losse s i n arbitratio n cases, 29 the curren t 
trend is also to extend rights to same-sex couples in that judicial 
arena. In Re  Bell  Canada  and  Canadian  Telephone  Employees' 
Association,30 th e arbitrator rule d that spousa l benefits mus t b e 
accorded to same-sex couples in order to comply with the Cana -
dian Human Right s Act. Those benefits include d a pension plan , 
survivor protectio n benefits , an d variou s healt h car e benefit s 
beyond thos e offere d automaticall y b y th e government . Th e 
arbitrator conclude d tha t ther e ha d bee n unlawfu l discrimina -
tion o n the basis of sexual orientation. Likewise , in Re Treasury 
Board (Environment  Canada)  and  Lorenzen, 31 th e arbitrato r 
concluded tha t a n employe r violate d th e collective-bargainin g 
agreement an d th e Canadia n Huma n Right s Act by no t allow -
ing bereavement an d famil y leav e to be accorded to a  same-se x 
partner. The arbitrator di d not have to reach th e Human Right s 
Act issu e becaus e h e conclude d tha t a s use d i n th e collective -
bargaining agreement , th e ter m spouse  coul d include same-se x 
couples. In the absenc e o f the term s husband  an d wife,  h e con -
cluded that suc h an interpretation wa s reasonable . 

Although Australian court s have not gone so far a s to decide 
that same-se x relationship s shoul d b e directl y recognize d a s 
marriages, the y hav e extende d th e benefit s o f th e la w o f mar -
riage to same-sex couple s in divorcelik e proceedings . An exam -
ple is the previously cited Wv.G  case, 32 the female plaintiff wh o 
sued he r femal e partne r fo r chil d suppor t unde r a n equitabl e 
estoppel theory , with th e Suprem e Cour t o f Ne w Sout h Wale s 
ruling in favor o f the plaintiff . 

The Australian decisio n is , in man y respects , a  classic exam -
ple o f laissez-fair e decisio n making . Th e sexua l orientatio n o f 
the partie s playe d n o rol e i n th e decision . Th e cour t simpl y 
applied long-standin g equitabl e principle s t o a  case involving a 
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same-sex couple . Moralisti c argument s di d no t influenc e th e 
judgment, thereb y allowin g th e cour t t o exten d th e protectio n 
of th e la w i n a n evenhande d manner . N o cour t i n th e Unite d 
States ha s bee n willin g t o appl y suc h equitabl e principle s t o 
cases involvin g childre n raise d b y same-se x couples . The Aus -
tralian decisio n i s therefore remarkabl e fo r wha t i t does not  do : 
It doe s no t appl y mora l blinder s t o preven t same-se x couple s 
from receivin g the benefits o f the law. 

But th e Ne w Sout h Wale s decisio n als o has limite d implica -
tions. This i s no t a  cas e i n whic h a n intac t same-se x coupl e i s 
trying t o tak e advantag e o f benefit s accorde d t o heterosexua l 
couples, such a s health insuranc e an d ta x benefits . Instead , thi s 
is a  cas e i n whic h on e membe r o f a  relationshi p ha s a  clai m 
against anothe r member . Thus a  victory fo r th e lesbian plaintif f 
is a  los s fo r th e lesbia n defendant . Th e cour t ha s therefor e 
allowed standar d lega l principles t o govern th e income redistri -
bution a s between tw o lesbians . I t woul d b e a  fa r mor e radica l 
step fo r th e cour t t o allow a  same-sex coupl e to take advantag e 
of general societa l benefits tha t are exclusively reserved for het -
erosexuals. Then th e ga y o r lesbia n plaintiff s woul d b e makin g 
a clai m agains t th e resource s o f societ y i n general , rathe r tha n 
against th e resources o f the members o f their ow n community . 

THE GOOD NEW S 

The decisio n b y th e Hawai i Suprem e Cour t t o appl y equalit y 
doctrine to a marriage claim by a same-sex couple has been her -
alded a s a  great victor y i n th e ga y an d lesbia n community . Bu t 
the Hawaii court couched its decision in gender rather than sex -
ual orientatio n term s an d therefor e di d no t hav e t o confron t 
directly th e mora l argument s use d i n th e Unite d State s t o jus-
tify sexua l orientatio n discrimination . I n Baehr  v.  Lewin,33 th e 



170 Sexual Orientation Discrimination 

Hawaii Suprem e Cour t rule d tha t th e Hawai i marriag e statut e 
presumptively constitute d unconstitutiona l discriminatio n 
based o n sex . The court' s decisio n completel y ignore d th e peti -
tioners' sexual orientation; in fact, it was not even considered t o 
be relevan t t o th e Court' s decision . Observin g simpl y tha t a n 
individual coul d marr y a  ma n onl y i f sh e wer e a  woman , th e 
court conclude d tha t th e marriag e rul e constitute d a  sex-base d 
rule. The fac t tha t th e historica l origin s o f suc h a  rule reflecte d 
animus o n th e basi s o f sexua l orientatio n rathe r tha n gende r 
was not relevan t to the court' s decision . Its decision reflected a n 
analysis of the language, rather than the intent or history, of the 
challenged statute . B y employin g suc h a n analysis , th e cour t 
was able to rule for the petitioners without reachin g the thorn y 
question of whether discrimination o n the basis of sexual orien -
tation shoul d be tolerated . 

In 1996 , the U.S . Supreme Cour t hande d ga y rights  activist s 
their firs t majo r victor y befor e th e highes t cour t i n a  six-to -
three decision in Romer v.  Evans.34 Th e Court held that the vot -
ers of the stat e o f Colorado acted unconstitutionally whe n the y 
approved a n amendmen t t o thei r stat e constitutio n tha t woul d 
prohibit al l legislative, executive, or judicial action s designe d t o 
protect th e right s o f any gay , lesbian, or bisexual person o n th e 
basis o f hi s o r he r sexua l orientation . Althoug h ga y right s 
activists hav e heralde d Romer  v.  Evans  a s " a landmar k civil -
rights ruling," 35 th e Suprem e Court' s decisio n i n tha t cas e i s 
actually consisten t wit h it s tren d towar d acceptin g th e princi -
ples o f forma l equalit y an d avoidin g mora l issue s in ga y right s 
cases. This cas e ca n b e understoo d a s consisten t wit h th e anti -
affirmative actio n backlas h describe d i n previou s chapters . I t 
may reflec t a  short-term victor y fo r ga y and lesbian people , but 
it als o reflects a  long-term tren d towar d underminin g affirma -
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tive action . I t als o say s nothin g abou t overturnin g Bowers  v. 
Hardwick, therefor e stil l leaving gay men an d lesbians withou t 
constitutional protection . 

The Wall  Street  Journal  ha s graspe d thi s connection . I n a n 
editorial followin g th e Romer  decision , th e Journal  sai d tha t i t 
was "cheered " t o se e Justic e Anthon y Kenned y recit e th e 
famous lin e from Plessy  v.  Ferguson tha t the Constitution "nei -
ther know s no r tolerate s classe s among citizens" 36 because tha t 
statement clarifie s tha t th e Cour t "i s startin g t o mak e color -
blindness a  reality."37 As the Journal noted , the doctrine under -
lying Romer  bette r reflect s th e anti-affirmative actio n backlas h 
than a  positiv e statemen t abou t th e right s o f ga y an d lesbia n 
people. Th e autho r o f th e Court' s opinion , Justic e Kennedy , 
applied th e forma l equalit y principle s tha t h e ha d previousl y 
applied to reverse discriminatio n case s in orde r t o overturn th e 
Colorado amendment . Th e doctrin e tha t h e applie d wa s no t 
novel; what wa s nove l wa s hi s willingnes s t o exten d tha t doc -
trine to a case that involve d ga y and lesbian petitioners . 

The surprising resul t fo r someon e who expects the Cour t t o 
follow principle s o f forma l equalit y an d laissez-fair e capital -
ism i n a n evenhande d manne r i s tha t Justice s Antonin Scalia , 
William Rehnquist , an d Clarenc e Thoma s file d stron g dis -
sents. Despite thei r stanc e a s the stronges t proponent s o f for -
mal equalit y doctrin e o n th e Court , the y coul d no t leav e asid e 
their moralisti c impulse s t o exten d thos e principle s t o ga y 
men, lesbians , an d bisexuals . They ha d t o lum p th e cas e int o 
the "specia l treatment " categor y i n orde r t o rationaliz e th e 
failure t o apply principles of formal equalit y to gay and lesbia n 
petitioners. 

"The amendmen t prohibit s specia l treatmen t o f homosexu -
als, and nothing more,"38 argued Justice Scalia in vigorously dis-



172 Sexual Orientation Discriminatio n 

senting fro m th e majority' s holding . "Th e principle/ ' h e con -
tended, that underlie s th e majority' s opinio n 

is that on e who is accorded equa l treatment unde r th e laws, 
but canno t a s readily as others obtain preferentia l treatmen t 
under the laws, has been denied equal protection o f the laws. 
If merel y statin g thi s allege d "equa l protection " violatio n 
does not suffice t o refute it , our constitutional jurisprudenc e 
has achieved terminal silliness . 

Scalia, whos e opinion s ar e usuall y know n fo r thei r clos e 
reading of the text , must ignor e completel y the language o f th e 
challenged amendmen t t o arriv e a t tha t conclusion . I t i s tru e 
that the amendment would prohibit specia l treatment o n behalf 
of gay, lesbian, and bisexual people, since it prohibits any "quot a 
preferences" fo r suc h groups. But it is also true that the amend -
ment prohibit s antidiscriminatio n protectio n a s well . I t clearl y 
states tha t branche s o f governmen t ma y no t "enact , adop t o r 
enforce an y statute , regulation , ordinanc e o r polic y whereb y 
homosexual, lesbia n o r bisexua l orientation , conduct , practice s 
or relationship s shal l constitut e o r otherwis e b e the basi s o f o r 
entitle an y perso n o r clas s o f person s t o hav e .  . .  claim o f dis -
crimination." As the majorit y stated , the resul t o f the adoptio n 
of th e amendmen t woul d b e t o invalidat e nondiscriminatio n 
ordinances passed by the cities of Denver and Boulder. It took no 
grand constitutiona l analysi s to apply the plain language o f th e 
amendment to the plain language of the local ordinances. In fact , 
although Scali a accuse s the majorit y o f "termina l silliness, " he 
offers n o alternative interpretation o f the amendment a s applied 
to th e Boulde r an d Denve r ordinances . Nondiscriminatio n ca n 
no longer be offered t o gay, lesbian, and bisexual people after th e 
adoption of Amendment 2 . It is this nondiscrimination principl e 
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that Justice Kennedy's opinion claimed must be protected by th e 
Equal Protection clause , no more an d no less. 

Scalia set s u p th e case  as a  specia l protectio n cas e s o tha t h e 
does no t hav e t o distinguis h i t fro m th e lon g lin e o f forma l 
equality case s tha t h e ha s followe d s o passionately . Th e lega l 
question tha t h e see s as underlying thi s cas e is "whether ther e 
was a legitimate rationa l basis for the substance of the constitu -
tional amendment—for th e prohibition o f special protection fo r 
homosexuals/' He then chides the majority fo r avoiding discus-
sion o f thi s question , "sinc e th e answe r i s s o obviousl y yes. " 
Scalia i s correc t tha t virtuall y n o group , an d certainl y no t a 
group compose d o f gay me n an d lesbians , can make a  constitu -
tional claim fo r specia l protection unde r existin g jurisprudence. 
The majority fail s to ask that questio n because it is irrelevant t o 
the cas e befor e th e Court . Amendmen t 2  i s unconstitutiona l 
under existin g doctrin e no t becaus e i t prohibit s specia l treat -
ment fo r ga y me n an d lesbian s bu t becaus e i t als o invalidate s 
laws tha t promis e equa l treatment . Scali a fail s t o explai n wh y 
gay men an d lesbians are not "persons " who, like white hetero -
sexual men , ar e entitle d t o th e equa l protectio n o f th e law s a s 
guaranteed b y the Fourteent h Amendment . 

The majorit y an d dissentin g opinion s i n Romer  ar e ship s 
passing i n th e nigh t becaus e the y as k an d answe r entirel y dif -
ferent questions . Jurisprudentially, however , they actuall y see m 
to agree on a  core principle—that ga y men an d lesbians ar e no t 
entitled t o specia l protection . Bot h th e majorit y an d minorit y 
opinions are premised on a commitment t o formal equality . The 
dissent i s forced t o distort the plain meaning o f the amendmen t 
to take it out o f formal equalit y doctrine . 

The dissent distorts the amendment's languag e to placate th e 
moralism o f Colorad o voters . Even Scali a has t o admi t tha t th e 
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Colorado voter s wer e tryin g t o "preserv e traditiona l sexua l 
mores" through th e passage o f Amendment 2  although h e als o 
tries t o hid e thei r moralis m b y describin g the m a s " seemingly 
tolerant/' 

Had Scali a bee n trul y committe d t o th e value s o f laissez -
faire capitalism , rathe r tha n th e value s o f th e so-calle d mora l 
majority, he would have had to note the inefficiency o f allowing 
the Colorad o voter s t o enforc e thei r sexua l prejudice s throug h 
law. Tolerance i s a  basic value unde r laissez-fair e capitalism , s o 
this exampl e o f direc t disregar d fo r toleranc e shoul d hav e dis -
turbed Scalia . Thus, not onl y doe s he misread th e amendment , 
but h e als o goes s o fa r a s to misstat e th e attitud e o f th e voter s 
by callin g them "tolerant " whil e the y tr y t o enforce thei r ow n 
sexual prejudices . The dissonanc e containe d i n Scalia' s opinio n 
rings loudl y despit e hi s attemp t t o us e rhetorica l flourishe s t o 
distract th e reade r fro m th e underlyin g inconsistenc y i n hi s 
opinion. 

There is no better example of the inconsistency of American-
style laissez-fair e capitalis m tha n Scalia' s opinio n i n Romer.  I t 
exposes th e tru e value s tha t underli e hi s often-state d commit -
ment t o formal equality . Sexual moralism excuse s adherence t o 
the constitutiona l principle s o f equality under th e law. 

Statutory La w 

SEX DISCRIMINATION 

When Ernes t Dillon 39 an d Mari o Carreno 40 wer e subjecte d t o 
repeated graffit i wit h statement s suc h as "Dillon gives head" o r 
had thei r genital s an d buttock s caresse d b y coworkers , the y 
were denied protection under Title VII of the Civi l Rights Act of 
1964 because their claims were considered to be based on sexua l 
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orientation rather than gender . (Title VII prohibits employmen t 
discrimination o n th e basi s o f sex. ) The y wer e no t allowe d t o 
use Title VII to gain protectio n fo r themselve s a s gay men . Yet 
when Robi n McCoy , a  female , brough t sui t unde r Titl e VI I 
because he r femal e superviso r allegedl y rubbe d McCoy' s 
breasts, rubbe d betwee n McCoy' s legs , an d force d he r tongu e 
into McCoy' s mout h whil e als o callin g McCo y "  stupid poo r 
white trash" and "stupid poor white bitch," McCoy prevailed. 41 

Instead o f branding the case as one based on sexual orientation , 
the cour t foun d tha t i t fi t th e standar d rule s fo r sexua l harass -
ment. U.S . courts hav e therefor e allowe d Titl e VI I t o b e use d 
against lesbia n o r gay male supervisor-employee s bu t hav e no t 
allowed Title VII to be used on thei r behalf . 

This complicate d we b o f casela w make s sens e whe n on e 
appreciates th e moralisti c agend a underlyin g th e courts ' inter -
pretation o f Titl e VII . Titl e VI I i s interprete d t o protec t th e 
chastity o f heterosexua l wome n an d protec t heterosexua l me n 
from sexua l advances fro m othe r men . But i t is not designe d t o 
extend an y comparabl e protectio n t o gay men an d lesbians . No 
matter ho w horrendously the y ar e sexualized a t the workplace , 
they d o no t receiv e protectio n fro m suc h sexualizatio n b y th e 
courts. It is only thos e persons who ar e perceived by th e court s 
to be heterosexuals wh o receive protection fro m sexualization . 

Application o f pur e laissez-fair e principle s would , o f course , 
result i n th e repea l o f Title VII. And Richar d Epstein , a s a  pure 
proponent o f suc h principles , doe s cal l fo r th e repea l o f al l 
antidiscrimination laws. 42 Bu t Epstein' s approac h i s no t th e 
dominant approac h unde r America n law . Instead , th e court s 
interpret existin g antidiscriminatio n doctrin e t o advanc e a 
homophobic, moralistic agenda . 

This awkwar d interpretatio n o f Titl e VI I i s no t inevitabl e 



176 Sexual Orientation Discriminatio n 

under capitalism. Canadian courts have not excluded gay and les-
bian worker s fro m th e la w o f sex  discrimination . Whereas U.S . 
courts hav e refuse d t o fin d tha t ga y an d lesbia n peopl e ar e pro -
tected agains t same-se x harassmen t a t th e workplace , Canadia n 
courts have found tha t suc h harassment i s unlawful. I n Re Cami 
Automotive Inc.  and  Canadian  Auto  Workers,  Local  88, 43 th e 
arbitrator assume d tha t sexua l harassment discriminatio n woul d 
violate th e collective-bargainin g agreement . Th e onl y issu e i n 
dispute was a technical one—whether th e griever had given suf -
ficient notic e o f his inability t o work because o f the harassment . 
While finding tha t he had not given sufficien t notic e at the time, 
the arbitrato r foun d tha t h e shoul d have been reinstate d whe n a 
psychiatrist finall y provide d justification mor e tha n si x month s 
later. Unlike the United States , here the context for the arbitrato r 
was tha t bot h th e collective-bargainin g agreemen t an d th e 
human right s ordinance forbid sexua l orientation discrimination . 

EMPLOYMENT NONDISCRIMINATION ACT 

Because the court s hav e refuse d t o interpre t th e U.S . Constitu -
tion o r Titl e VI I a s extendin g protectio n t o ga y me n an d les -
bians, the only legal recourse for gay men and lesbians has been 
to persuade the legislature to pass new statutes to protect them . 
In the las t severa l years , a key strategy o f the gay right s move -
ment ha s been to gain passage of the Employment Nondiscrim -
ination Act (ENDA)— a federa l statut e designed to provide pro-
tection fro m employmen t discriminatio n fo r ga y me n an d les -
bians. 

To gain passage o f this statut e unde r a  Republican Congress , 
the proponent s hav e ha d t o draf t th e statut e quit e narrowl y t o 
make i t minimall y acceptabl e t o America n politicians . The y 
have tried to structure the statute around laissez-faire principle s 
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by having i t reflec t principle s o f formal equalit y an d intrude a s 
little as possible into the economy o f the workplace . 

Knowing that any affirmative rights  fo r gay and lesbian peo-
ple would immediatel y receiv e a  strong negativ e response , th e 
drafters o f ENDA carefully eliminate d an y vestiges o f affirma -
tive treatmen t i n th e statute . Thu s th e statut e generall y pro -
vides tha t employer s no t b e permitted t o "  discriminate agains t 
an individual on the basis of sexual orientation." The two possi-
ble "specia l treatment " argument s tha t ma y hav e bee n mad e 
against th e statut e wer e specificall y eliminate d throug h th e 
statutory language . First , Sectio n 5  of th e statut e provide s tha t 
it "doe s no t appl y t o th e provisio n o f employe e benefit s t o a n 
individual fo r th e benefit o f such individual' s partner. " In othe r 
words, employers ca n continu e t o offe r healt h insuranc e bene -
fits t o th e partner s o f heterosexual s bu t no t t o th e partner s o f 
gay peopl e despit e th e passag e o f ENDA . Second , Sectio n 7  of 
the statut e provide s tha t a  "covere d entit y shal l no t adop t o r 
implement a  quota o n th e basi s o f sexua l orientation " an d tha t 
a "covere d entit y shal l no t giv e preferentia l treatmen t t o a n 
individual o n th e basi s o f sexua l orientation. " Eve n voluntar y 
affirmative actio n become s unlawfu l unde r ENDA , although i t 
is not entirel y unlawfu l unde r Title VII. 

Not onl y doe s th e statut e no t requir e (o r eve n permit ) an y 
type o f "specia l treatment, " bu t i t als o exempt s th e arme d ser -
vices an d religiou s institution s fro m coverage , thereb y honor -
ing th e twi n principle s o f moralis m an d militarism . Th e ne t 
effect o f these exclusion s an d qualification s i s that man y o f th e 
gay right s issue s tha t ar e currently bein g hotly litigated—gay s 
in the military an d health insuranc e benefit s fo r same-se x cou -
ples—are no t affecte d b y th e passag e o f ENDA . Nonetheless , 
during the 1996 presidential electio n campaign , Senator Rober t 
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Dole, th e Republica n candidate , criticize d EN D A a s a  "specia l 
treatment" statute . When aske d durin g th e secon d presidentia l 
debate whether he supported the "Employment Nondiscrimina -
tion Act" (ENDA) (whic h would ban discrimination o n the basis 
of sexual orientation i n the workplace), Senator Dole responde d 
that h e di d no t favo r "specia l right s fo r an y group," 44 strongl y 
implying tha t END A constitute d "specia l treatmen t legisla -
tion." But of course, ENDA cannot be arguably characterized a s 
special treatment legislation . 

An interesting question is what the implications of the exclu-
sions and exceptions found i n the curren t version o f ENDA are. 
Can an y classwid e effect s b e discerne d fro m th e compromise s 
that wer e mad e i n th e hop e o f ENDA' s eventua l passag e unde r 
American capitalism ? The employee benefit exclusio n is impor-
tant t o thos e member s o f th e ga y communit y wh o liv e i n a 
household i n which on e person hold s health insuranc e benefit s 
and th e othe r perso n doe s not . Sinc e middle-clas s full-tim e 
employees ar e mor e likel y t o hav e healt h insuranc e benefits , 
this problem is usually the most serious in households in which 
one partner holds a blue-collar job, works part time, or is unem-
ployed. Women , o n average , hav e les s lucrativ e job s tha n d o 
men. Thus , a  relationshi p consistin g o f tw o wome n i s muc h 
more likel y to face thi s problem tha n a  household consistin g of 
two men. The AIDS crisis has also, of course, disproportionatel y 
affected ga y men . T o th e exten t tha t th e AID S crisi s ha s als o 
impoverished household s afte r on e partne r become s unabl e t o 
work bu t stil l mus t see k medica l treatment , thi s exclusio n wil l 
affect man y poo r households consistin g of two men . 

The AIDS crisi s has caused many peopl e in the ga y commu -
nity t o begin t o suppor t a  system o f nationalize d healt h insur -
ance, because they now realize how important th e health insur -
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ance issu e i s t o basi c survival . Bu t whe n th e ga y communit y 
itself propose s nationa l antidiscriminatio n legislation , i t ironi -
cally finds tha t i t cannot mention healt h insurance fo r fea r tha t 
such a  measure would derai l the entire bill . In other words , cap-
italist oppositio n t o nationa l healt h insuranc e seep s int o th e 
debate abou t a  nondiscriminatio n bil l tha t cover s th e privat e 
sector. (In the sam e presidentia l debate , Senator Dol e was care -
ful t o link the Democrats with suppor t o f national health insur -
ance—something h e thought fle w in the face of American capi -
talism fo r mos t voters . He therefore wa s playing the capitalis m 
card.) 

The impac t o f affirmativ e actio n languag e migh t als o be fel t 
on a  class-define d basis . First , w e mus t ask , Where doe s affir -
mative actio n currentl y exis t tha t i t migh t end ? Fe w main -
stream employer s hav e an y kind o f affirmative actio n progra m 
that include s ga y people . I n th e ga y community , on e migh t 
argue that gay-owned businesses such as bars, clubs, and restau -
rants hav e affirmativ e actio n policie s i n tha t the y ar e likel y t o 
want t o hire "on e o f thei r own " to work a t establishment s tha t 
cater t o th e ga y communit y Furthermore , suc h businesse s 
probably offe r salarie s a t th e lo w en d o f th e wag e spectrum , 
since servic e jobs ar e usuall y lo w paying . The effec t o f END A 
might b e t o generat e revers e discriminatio n case s agains t gay -
owned establishments . Eve n i f thes e establishment s di d no t 
have any formal o r informal polic y of favoring ga y applicants , a 
heterosexual ma y b e abl e t o convinc e a  conservativ e judg e o r 
jury that such a policy existed. (Given the way that Title VII has 
been use d t o harm ga y me n an d lesbians , this resul t woul d no t 
be surprising.) Thus, ENDA might foste r a n attack on gay insti -
tutions while having a  disproportionate impac t on gay men an d 
lesbians wh o hol d suc h service-industr y jobs . (Fo r example , 
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Michael Hardwick' s job a s a bartender i n a  gay bar would be i n 
jeopardy.) 

Nondiscrimination legislatio n o n the basis of sexual orienta -
tion i n Canad a has no t suffere d fro m thes e kinds o f class-base d 
problems. Unlike th e America n model , i n whic h a  new statut e 
was drafte d t o respon d t o sexua l orientatio n discrimination , 
Canadian province s tackle d th e proble m o f discriminatio n 
against ga y me n an d lesbian s b y amendin g thei r existin g 
nondiscrimination legislatio n t o includ e sexua l orientation . 
Since the existing nondiscrimination law s in Canad a d o protec t 
affirmative action , the amendment o f those laws to include sex -
ual orientation doe s not preven t affirmativ e actio n o n the basi s 
of sexua l orientation . The healt h car e issue i n Canad a doe s no t 
pose th e sam e leve l o f proble m fo r ga y an d lesbia n peopl e i n 
Canada a s i t doe s i n th e Unite d States , because al l people hav e 
health insuranc e throug h thei r provincia l government , regard -
less o f thei r employmen t o r familia l status . Family-relate d 
issues aris e onl y wit h respec t t o supplementa l benefits , fo r 
instance, dental o r vision insurance , tha t ma y no t b e offere d a s 
part o f the minimu m provincia l plan . These supplementa l ben -
efits ar e sometime s provide d throug h employer s and , a s in th e 
United States , no t necessaril y mad e availabl e t o th e same-se x 
partners o f employees . 

At firs t glance , the American la w o f sexua l orientatio n appear s 
to be chaotic . But when on e examines th e law through th e len s 
of moralis m an d militarism , i t come s int o focus . Whe n face d 
with a n issue affecting ga y men an d lesbians, conservatives lik e 
Justice Scali a abando n laissez-fair e economi c principles . An d 
when the American military needs to be defended, the U.S. Con-
gress an d th e court s abando n laissez-fair e economi c principles . 
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But thes e result s ar e not inevitabl e unde r capitalism . Although 
other capitalis t countrie s ar e managing to extend constitutiona l 
and statutor y protectio n t o gay men an d lesbians , there i s littl e 
sign o f chang e i n th e Unite d States , notwithstanding th e deci -
sion in Romer v.  Evans an d the progress being made toward th e 
passage o f ENDA . 



6 

UNPROTECTED WORKER S 

In the late 1980s, Michael Anthony Billiar d worked fo r Bigelo w 
Holding Company , a  renta l compan y i n th e stat e o f Nevada. 1 

Bullard believe d tha t th e compan y ha d a  renta l polic y o f dis -
criminating agains t Africa n Americans . O n on e occasion , h e 
feared tha t the company was planning to physically assaul t tw o 
black me n wh o ha d entere d th e propert y i n orde r t o ge t the m 
out. When hi s coemployee, Carol Swenson, radioed his supervi -
sor, Donna Dollman, about the presence of the black men on th e 
property, Bullar d sai d t o Swenson , "Black s hav e rights , too/ ' 
After Swenso n reporte d tha t remar k t o Dollman , Dollma n 
entered th e offic e an d sai d t o Bullard : "What' s you r fuckin g 
problem?" " I don' t hav e a  problem," replie d Bullard . Dollma n 
said, " I thin k yo u do . I think you'r e a  fucking nigge r lover . Si t 
your Go d dam n as s dow n o n tha t fuckin g stool , shu t you r 
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mouth, an d d o you r fuckin g work/ ' Les s the n a  minut e later , 
Dollman added, "On second thought, get your fucking as s out of 
here. I don't want yo u working fo r m e anymore/ ' 

Bullard, a blue-collar, nonunion employee , sued his employe r 
for unlawfu l discharge . Although a  jury wa s sympathetic t o hi s 
case and awarde d damage s fo r a  discharge tha t wa s contrar y t o 
public policy, the Suprem e Cour t o f Nevada reverse d the rulin g 
in a  199 5 decision , declarin g tha t Bullard' s discharg e wa s no t 
governed b y federa l nondiscriminatio n la w and tha t h e di d no t 
have an y contractua l protectio n fro m arbitrar y discharge . Lik e 
most American workers, he was employed "a t will" and could be 
discharged fo r an y reaso n a t all . Accordin g t o th e Nevad a 
Supreme Court , Bullard could be discharged simply because th e 
employer considere d hi m t o a  "a bad person, a  person who wa s 
sympathetic to African-Americans. " 

Few people in the United State s receive federally mandate d 
protection fro m arbitrar y treatmen t a t th e workplace . 
Although Titl e VI I o f th e Civi l Right s Ac t o f 196 4 protect s 
against discriminatio n o n th e basi s o f race , sex , nationa l ori -
gin, and religion , thes e claim s ar e rarel y successfu l excep t fo r 
reverse discriminatio n claim s brough t b y whit e men . B y 
imposing a n impossibl e threshol d o f proo f o n th e plaintiffs , 
judges dispos e o f man y discriminatio n claim s brough t b y 
women an d minoritie s b y renderin g summar y judgment s i n 
favor o f th e defendants , thereb y precludin g thes e case s fro m 
even goin g t o th e jury. 2 Similarly , th e American s wit h Dis -
abilities Act purport s t o protec t agains t discriminatio n o n th e 
basis o f disability , ye t a s w e sa w i n chapte r 3 , narro w lega l 
decisions have rendered mos t o f these claim s t o be unsuccess -
ful eve n whe n stron g evidenc e o f discriminatio n exists . 
Mandatory arbitratio n clause s hav e als o prevented man y vie -
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tims o f discriminatio n fro m receivin g thei r "da y i n court/ ' 3 

Instead, they hav e been subjecte d t o employer-biased arbitra -
tors.4 An d thos e employee s whos e discharg e claim s tha t li e 
outside America n antidiscriminatio n la w hav e virtuall y n o 
legal recourse . 

The Unite d State s i s the onl y Western industrialize d natio n 
that stil l operate s unde r th e premise s o f th e "employmen t a t 
will" doctrine , b y whic h employer s nee d no t demonstrat e 
"cause" to fire a n employee. (The United State s also is the onl y 
Western natio n no t t o ratif y Conventio n 15 8 o f th e Interna -
tional Labo r Organization , whic h forbid s employer s fro m ter -
minating employee s withou t jus t cause.) 5 In th e hand s o f con -
servative judges, this doctrin e give s nearly unlimited leewa y t o 
employers t o fir e employees . I n on e case , Judg e Posne r con -
cluded tha t a  chief executiv e office r wa s a  "master o f vengeful -
ness" as well as a "bad man" but nonetheless was justified i n fir -
ing a  sixty-two-year-old employe e wh o refuse d t o pledg e loy -
alty t o hi m becaus e th e chie f executiv e wa s stealin g fro m th e 
firm.6 Laissez-fair e economic s seem s t o requir e n o respec t fo r 
basic human o r civi l rights a t the workplace . 

The employment-at-will doctrin e is only one of several poli-
cies tha t leave s man y employee s withou t meaningfu l protec -
tion a t the workplace. Unpaid and underpaid domesti c workers, 
part-time employees , an d employee s wh o wor k fo r smal l 
employers ar e ofte n exclude d fro m th e protectio n o f federa l 
law 

As economists Barr y Bluestone an d Bennett Harriso n asked , 
"How d o we build a  stable, humane, equitabl e communit y an d 
still have economic growth? And ho w do we go about th e busi -
ness o f constructin g a  productiv e econom y whic h produce s 
livelihoods withou t destroyin g lives?" 7 Unfortunately , th e 
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response o f America n capitalis m t o thes e question s ha s bee n 
disappointing; community ha s been sacrifice d fo r capital . 

Underpaid Domesti c Worker s 

In March 1986 , a native o f Trinidad, was hired a s the babysitte r 
for Judg e Kimba Wood's infan t son . Because the babysitter wa s 
not a  legal resident o f the United States , domestic work was one 
of th e onl y occupation s fo r whic h sh e coul d legall y qualify—i t 
was not unti l later tha t yea r tha t Congres s passed a  law makin g 
it illegal to employ illegal aliens as domestic help.8 By then, he r 
employer ha d complete d th e necessar y paperwor k t o emplo y 
her legally . The sitter' s residen t status , however , depende d o n 
her retainin g he r jo b a s a  babysitter . Unlik e mos t babysitters , 
her employe r eve n paid her Socia l Security taxes . 

Zoe Baird' s babysitte r wasn' t treate d quit e a s well. She, too, 
was an illega l alien who was paid $250 per week t o care fo r he r 
infant. Unlik e Kimb a Wood , he r employe r faile d t o pa y Socia l 
Security taxes and workers' compensation taxe s (unti l her non -
payment becam e politicall y embarrassing) . Lik e Wood , how -
ever, Baird and her husban d sponsore d th e woman fo r statu s a s 
a lawfu l resident , givin g he r th e opportunit y t o sta y i n thi s 
poorly paid job. 

The Baird and Wood incidents put the spotlight on the pligh t 
of illega l alien s wh o wor k a s domesti c hel p i n ric h people' s 
households. The politica l response , however , wa s t o reliev e th e 
burden o n rich people by extendin g th e Socia l Security exemp -
tion fo r domesti c work rathe r tha n t o improv e th e situatio n o f 
illegal alien s wh o hav e fe w employmen t opportunitie s othe r 
than potentiall y exploitiv e domesti c work . (Coul d thes e illega l 
aliens hav e complaine d abou t unlawfu l o r eve n crimina l treat -
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ment?—Not i f the y wante d t o sta y i n th e Unite d States. ) N o 
attempt wa s mad e t o broade n th e enforcemen t o f th e Socia l 
Security o r Immigration law s to protect the interests o f domes-
tic workers . Eve n th e Nationa l Organizatio n fo r Wome n 
(NOW) di d no t se e this episod e a s an opportunit y t o commen t 
on th e deplorabl e condition s fo r domesti c workers . Instea d 
Patricia Ireland , NOW' s president , complaine d abou t thi s inci -
dent a s "jus t to o clea r a n exampl e o f a  doubl e standar d bein g 
used t o keep women ou t o f power/' 9 The solutio n i s apparentl y 
to allow women t o exploi t domesti c labor a s much a s men hav e 
historically exploite d it . That is , laissez-faire economic s i s suc h 
a powerful disciplin e in the United States that even the Nationa l 
Organization fo r Wome n ha s troubl e seein g pas t it s distorte d 
consequences. 

American household s have little to fear fro m employin g ille -
gal aliens (unless one of the parents decides to seek a highly pub-
licized political appointment) becaus e the Immigration an d Nat -
uralization Servic e (INS) does not target households fo r investi -
gation. Moreover, the fines rarely exceed $1,000. Thus, American 
households ca n affor d t o ignore immigratio n la w (an d al l othe r 
laws) whe n hirin g househol d help , wherea s illega l alien s hav e 
few othe r employmen t options . The Immigratio n Refor m an d 
Control Act of 1986 (making unlawful th e hiring of illegal aliens 
as domestic workers) couple d with the Immigration Act of 199 0 
(greatly increasing th e waiting period fo r househol d worker s t o 
obtain permanen t status ) an d th e INS' s polic y o f no t enforcin g 
its law s agains t household s leave s a  patchwork o f subsidizatio n 
for upper-clas s America n household s an d exploitatio n fo r poo r 
women fro m Thir d World countries . 

The Bair d an d Woo d incident s ar e onl y som e o f th e mos t 
recent examples of overlooked exploitation of domestic workers. 
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American la w and politics ha s historically disregarde d th e con -
ditions o f domesti c work. The Fai r Labor Standard s Act (FLSA ) 
was firs t passe d in 1938 , but ove r a  storm o f laissez-faire oppo -
sition. Like the modern-day Famil y and Medica l Leav e Act, th e 
original FLS A was mor e promis e tha n action . I t se t a  twenty -
five-cents-per-hour federa l minimum wage for some employee s 
working i n interstat e commerce , whic h affecte d th e wage s o f 
only 300,00 0 employee s i n th e Unite d States . Larg e classe s o f 
employees wer e exempte d fro m th e statute : worker s i n 
intrastate industrie s (suc h a s domesti c workers) ; worker s i n 
executive, administrative, professional o r local retail; workers i n 
retail o r servic e industrie s operatin g i n intrastat e commerce ; 
seamen, air carrier workers; workers in the fishing an d seafood -
processing industry; anyone in agriculture; people in dairy pro-
cessing; worker s fo r smal l newspapers ; loca l bu s o r trolle y 
workers; an d learners , apprentices , an d handicappe d workers . 
Predominantly femal e occupation s suc h as those of hotel work -
ers, retai l clerks , janitors , nurses , an d domesti c worker s wer e 
excluded fro m coverage . The agricultura l exclusio n dispropor -
tionately affecte d souther n Africa n Americans . "Becaus e o f 
these exemptions , th e employee s protecte d b y th e FLS A wer e 
predominantly white, male, industrial-class workers. Indeed, the 
1938 FLS A wa s politicall y crafte d t o exclud e man y worker s 
from it s minimum-wag e coverage , particularl y wome n an d 
southern African-American workers/' 10 

Although today , som e o f thes e initia l gap s i n coverag e hav e 
been filled , th e FLS A stil l exempt s employee s o f seasona l 
amusement businesses , people i n outsid e sales , domestic work -
ers, some agricultura l an d seafoo d workers , some employee s o f 
small newspapers , an d som e retai l an d servic e workers . Whe n 
the Clinto n administratio n supporte d raisin g th e minimu m 
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wage, no consideration wa s given t o filling i n those gaps . Thus, 
minimum wag e law s leav e domesti c worker s underpai d an d 
underprotected b y the law. 

Minimum wag e laws are no t th e onl y laws that fai l t o appl y 
to domesti c workers . Man y state s exclud e domesti c worker s 
along wit h othe r contingen t worker s fro m unemploymen t 
insurance programs. 11 Similarly , th e Occupationa l Safet y an d 
Health Act (OSHA) does not cover domestic workers if they ar e 
not considere d " employees'" o r i f thei r immediat e worksit e i s 
not a n "employer ' unde r th e law . Th e restrictiv e tenur e an d 
vesting requirement s mak e th e Employe e Retiremen t Incom e 
Security Ac t unavailabl e t o domesti c workers . Al l th e federa l 
legislation tha t contain s requirement s fo r minimu m number s 
of employees—such a s Title VII of the Civi l Rights Act o f 196 4 
(fifteen employees) , the Americans with Disabilities Act (fiftee n 
employees), an d th e Famil y an d Medica l Leav e Ac t (fift y 
employees)—also exclude s domesti c workers . Thus, from 193 8 
onward, we see a continuing trend t o exclude domestic worker s 
from an y statutor y protection . 

The immigratio n la w support s th e abus e o f domesti c work -
ers, a s i t make s i t almos t impossibl e fo r unskille d worker s 
(which i s ho w domesti c worker s ar e classified ) t o immigrat e 
legally t o th e Unite d State s t o secur e employment. 12 Eve n i f 
they hav e a  household sponsor , i t typicall y take s te n year s fo r 
their applicatio n t o b e approved . A  househol d employe r wh o 
needs a  domesti c worke r ca n rarel y affor d t o wai t tha t long . 
Consequently, a s " Nanny gate" revealed, many households hir e 
aliens illegally to work i n thei r household s because , in practice , 
the employer s o f domesti c worker s ar e rarel y targete d fo r 
"employer sanctions/ ' or I-9, violations. Therefore, even thoug h 
household employer s hav e littl e t o fea r i n regar d t o th e law' s 
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enforcement, illega l alien s hav e muc h t o fear . I f a n employe r 
violates th e minimu m wag e o r maximu m hou r law s or , mor e 
significantly, subject s the m t o sexua l abuse , they fac e deporta -
tion i f the y complai n abou t th e violatio n o f thei r rights . Suc h 
workers d o not , o f course , have an y "rights " given thei r illega l 
status. 

Who benefit s fro m thes e rules ? The publi c controversy abou t 
"Nannygate" clarifie s wh o th e intende d beneficiarie s are . These 
exclusions make it easier for the upper clas s to afford th e service s 
of domestic workers. When Zoe Baird had legal problems because 
she underpaid her taxes for her domestic worker, the response was 
to broaden th e exemption fo r payin g taxes fo r domesti c workers. 
The politica l respons e t o th e Baird/Woo d episod e shoul d hav e 
been a  commitment t o strenghtening th e protection fo r domesti c 
workers rather than expanding the loopholes for the upper class. 

Unpaid Domesti c Worker s 

In 1984 , at the age of sixty-two, Gladyce Cornelius began regu -
larly carin g fo r he r granddaughte r whil e he r daughte r wa s 
employed a t th e Alabama Institut e fo r th e Dea f an d Blind. 13 I n 
1986, her daughte r bega n payin g he r mothe r fo r thes e service s 
at the modest rat e of $45 per week. She also made contribution s 
to Socia l Securit y o n behal f o f he r mother . When sh e reache d 
the age of sixty-five, Cornelius tried to collect these Social Secu-
rity retirement benefits. Her claim was denied, however, because 
her earning s fo r babysittin g service s wer e no t covered , sinc e 
they wer e performe d i n th e hom e o f he r daughter . Th e Socia l 
Security Act's regulation s exemp t suc h service s fro m statutor y 
coverage, even thoug h th e Elevent h Circui t conclude d tha t th e 
Social Securit y Ac t rul e wa s base d o n th e presumptio n "tha t 
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there is no need for domestic service when both spouses are pre-
sent and able to work/' Congres s apparently assumed that unde r 
these circumstances, the woman works in the home and the ma n 
in the marketplace. Nonetheless, the court found tha t the statut e 
did not violate the equa l protection clause . Under th e act , a par-
ent ma y wor k fo r hi s chil d i n th e cours e o f th e child' s trad e o r 
business bu t ma y no t perfor m domesti c service s fo r th e chil d 
either insid e or outside th e home. 14 Domestic service s have no t 
qualified a s genuine "work " under American law . 

Under America n law , housework ha s neve r bee n considere d 
to hav e economi c value. 15 Work i n th e hom e thu s provide s n o 
entitlement t o Socia l Security , i s no t include d i n th e gros s 
domestic product, and is unvalued or grossly undervalued a t the 
time of divorce. Despite the public rhetoric to the contrary , wel-
fare moms do "work," supervising and nurturing children . They 
are poor partly because as a society, we do not compensat e suc h 
work, but thi s does not mak e the work less genuine . 

In th e nam e o f laissez-fair e economics , American politician s 
increasingly proclaim that poor mothers* should receive no sub-
sidy from th e state . Such a  subsidy, we are told , creates a  "cycle 
of dependency " tha t undermine s America n familie s an d wor k 
ethic. Welfare mother s ar e supposed to be lazy women who sta y 
home all day using drugs and abusing their children. But, in fact , 

while welfar e pay s badly , low-wag e job s pa y eve n worse . 
Most welfar e mother s ar e quit e willing t o work i f they en d 
up with significantly mor e disposable income as a result. But 
they ar e no t willin g t o wor k i f workin g will  leav e the m a s 
poor as they were when they stayed home. 16 

Throughout thi s discussion , I  refer t o "mother, " sinc e thes e policie s dispro -
portionately affec t wome n who are raising children. O f course , I  realize that som e 
men are single parents and so are also affected b y these policies. 
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Even mor e important , wh y shoul d w e giv e thes e wome n a n 
incentive to work in the public marketplace while raising youn g 
children? The same data that suppor t paid leave for women wh o 
work in the marketplace als o support subsidie s fo r women wh o 
work i n th e home—tha t is , children benefi t fro m parenta l car e 
in th e firs t yea r o f thei r lives . Poo r women , lik e upper-clas s 
women, shoul d be able to choose to sta y hom e t o care fo r thei r 
own childre n without feelin g economicall y coerce d to enter th e 
marketplace. I n fact , societ y ma y disproportionatel y benefi t 
from havin g poo r wome n sta y hom e t o car e fo r thei r childre n 
because suc h car e migh t hel p thei r childre n counte r th e influ -
ence o f "drugs , crime , gangs , an d othe r letha l lures " t o whic h 
their childre n ar e routinely exposed . "If motherhood i n genera l 
entails work , poo r motherhoo d entail s eve n mor e work , an d 
poor motherhood , whil e receivin g AFDC , i s on e o f th e mos t 
burdensome type s o f motherhood imaginable." 17 

The subsidie s sough t by singl e mothers wit h childre n ar e n o 
different fro m th e subsidies sough t fro m other , more acceptabl e 
family constellation s i n our society . To qualify fo r federa l assis -
tance, a poor woman mus t b e both th e head o f a  household an d 
responsible fo r dependen t children . He r wor k i s domesti c 
work—taking car e of her children . 

If thi s woma n wer e marrie d t o a  wage-earnin g spouse , w e 
would b e happ y a s a  society t o subsidiz e he r chil d care . Unde r 
our ta x code , marrie d familie s wit h onl y on e wag e earne r 
receive a  marriage benefi t an d als o can deduc t thei r childre n a s 
"dependents." If they buy a  house, they also can take advantag e 
of generou s ta x mortgag e policies . And i f the y bot h ente r th e 
workforce an d need to pay for child care, they can also take a tax 
deduction fo r tha t expense , thereby receivin g state assistance i n 
paying fo r thei r chil d care . Thus, either th e famil y i s subsidize d 
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for havin g the woman sta y a t home, or the family i s subsidize d 
for thei r chil d care while sh e works outsid e the home . 

U.S. law trie s simultaneousl y t o cu t bac k benefit s t o singl e 
mothers o n welfare whil e increasing child-based ta x deduction s 
for middle-clas s Americans. Assistance t o poor mother s i s stig -
matized, an d assistanc e t o middle-clas s familie s i s applauded . 
The American approac h t o subsidizin g parenthoo d i s relativel y 
unusual. Mos t countrie s i n th e West provid e a  child allowanc e 
or basic income guarantee t o al l families wit h children , not jus t 
to th e poor . Caretakin g benefit s ar e considere d a s earne d 
income, regardles s o f th e car e provider' s socia l o r economi c 
class. In th e Unite d States , we hol d childre n hostag e whil e w e 
use ou r socia l welfar e policie s t o impos e o n poo r mother s th e 
values o f marriag e an d mal e dependency . "Lik e th e wa r o n 
drugs, the war on poverty, now recast as the war on welfare, ha s 
the underlying passio n o f a  moral crusade/' 18 I t i s time tha t w e 
recognize th e economi c value o f raisin g children , regardles s o f 
the parent' s marita l statu s o r economic class. 

The Contingent Workforc e 

Jere Ellis , a n employe e o f Charle s Raines , fel l 98 5 fee t t o hi s 
death whil e paintin g a  television towe r owne d b y Chas e Com -
munications.19 At the time of his fall , his only protective equip -
ment was a short bel t safety harness , which Elli s had unhooke d 
in order t o change positions o n the tower . His estate filed a  sui t 
against the owne r o f the premises o n which he fel l to his death , 
claiming tha t Chas e ha d no t ensure d tha t th e wor k me t th e 
standards se t by the federal Occupationa l Safet y and Health Act 
(OSHA). Because Chase had hired an independent contracto r t o 
perform th e work on the tower, it was not subject to the require -
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ments o f OSHA . Jer e Ellis , lik e man y person s wh o wor k i n 
inherently dangerou s occupations , receive d littl e lega l protec -
tion under federa l o r stat e law. Independent contractors , as well 
as all persons who perform domesti c tasks a t private residences , 
are exclude d fro m protectio n unde r OSHA. 20 A s par t o f th e 
"contingent wor k force/ ' the y li e outside th e law. 

The contingen t labo r force—part-tim e workers , contrac t 
workers, temporar y workers , an d independen t contractors — 
comprises almos t a  thir d o f America n workers. 21 Th e larges t 
segment o f th e contingen t workforc e i s part-tim e workers , 
many o f whom i n fac t wor k full-tim e hour s bu t d o so by hold -
ing two or more part-time jobs. Part-time employees dispropor -
tionately ear n the minimum wag e (2 5 percent o f them ear n th e 
minimum wage , compared with 5 percent of full-time workers) . 
Employers wh o us e contrac t worker s avoi d responsibilit y fo r 
tax withholdings o f an y kin d an d nee d no t follo w th e la w wit h 
regard t o minimum wage s and payment fo r overtime . 

The use of contract workers has increased dramatically in th e 
past tw o decade s a s employers hav e trie d t o downsiz e an d sav e 
expenses.22 Contract workers are most commonly found i n low-
paying industrie s suc h a s construction , janitoria l services , an d 
garment manufacturing . Employer s wh o us e independen t con -
tractors avoid complying with safety regulations , paying payrol l 
taxes an d federall y mandate d benefits , an d complyin g wit h 
standards suc h a s unemployment benefits , workers ' compensa -
tion, pensio n regulation , antidiscriminatio n laws , federa l dis -
ability insurance, and minimum wage and maximum hour laws. 
Although som e independen t contractor s ar e well-pai d profes -
sionals, many ar e low-wage worker s whos e employer s deliber -
ately mislabel them as independent contractor s to avoid compli-
ance with variou s federa l laws . One o f th e larges t categorie s o f 
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poorly pai d independent contractor s i s day laborers , dispropor -
tionately compose d o f immigran t me n wh o wor k i n construc -
tion, landscaping, agriculture , or other hazardou s trades. 23 

According t o forme r Labo r Secretar y Rober t Reich , "Th e 
contingent workforc e i s outside th e syste m o f worker-manage -
ment relationship s an d expectation s we'v e create d ove r th e 
years/'24 The laws regulating working conditions , wages, hours, 
benefits an d labor representatio n "implicitl y reflec t a n increas -
ingly outdate d mode l o f employment : full-time , long-term — 
even lifetime—employment wit h a  single employer. Social wel-
fare polic y als o remain s largel y predicate d o n thi s model." 25 

Whereas 17. 8 percen t o f al l full-tim e worker s belonge d t o a 
union in 1993, only 7.2 percent of part-timers were union mem -
bers. Th e Employe e Retiremen t an d Incom e Securit y Ac t o f 
1981 (ERISA ) require s onl y thos e employer s wh o hav e a  pen -
sion pla n t o exten d i t t o al l employees workin g mor e tha n on e 
thousand hour s pe r yea r (abou t twent y hour s pe r week) , an d 
loopholes eve n allo w employer s t o exclud e part-tim e worker s 
who average more than on e thousand hour s per year. The Fam -
ily and Medical Leave Act excludes part-time workers from cov -
erage eve n i f thei r employe r i s covered. Employees ar e no t eli -
gible to receive Socia l Security retiremen t benefit s o r disabilit y 
insurance even if their employer has contributed to Social Secu-
rity on their behalf, unless they have been in "covered" employ -
ment earning above a statutory minimum amoun t fo r si x of the 
previous thirtee n quarter s befor e seekin g benefits . State -
enforced program s als o ofte n fai l t o protec t th e contingen t 
workforce. Temporary workers , domestic workers, and indepen -
dent contractor s ar e usuall y exclude d fro m unemploymen t 
insurance programs , an d minimum-wor k requirement s ofte n 
serve to exclude part-time employees . 
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The part-tim e labo r force , thoug h denie d th e protection s o f 
the socia l safety net , is often no t voluntarily working part time . 
In 1993 , 6 million American s wer e involuntaril y workin g par t 
time. One-third o f women working part time would work mor e 
hours i f they coul d get child care . In general , part-time wor k i n 
the United State s i s relatively poorl y compensated , wit h few , if 
any, benefits. On average , full-time worker s in the United State s 
earn 39 percent mor e in hourly wages than d o part-time work -
ers. Of familie s heade d by women (an d therefore subjec t t o th e 
new restrictions o n welfare), "hal f o f these women who worke d 
part-time in 1983 said they would rather have worked full-tim e 
but wer e constraine d b y th e hig h cost s an d unavailabilit y o f 
quality chil d care." 26 I f wome n wh o hea d household s an d ar e 
working only part time find i t impractical to work full time, how 
can w e expec t wome n wh o hea d household s an d ar e unem -
ployed t o find manageabl e full-tim e employment ? At most , we 
can probabl y expec t thes e wome n t o ente r th e rank s o f th e 
poorly compensated , part-time labo r force . 

The differentia l betwee n part-tim e an d full-tim e worker s i s 
much smalle r in other industrialize d countries . In the 1980s , 18 
percent o f Canada' s part-time workers belonged t o a union, an d 
its full-tim e worker s earne d onl y 2 1 percent mor e o n averag e 
than di d part-time workers . Many countries , including France , 
Germany, an d Spain , hav e law s forbiddin g discriminatio n i n 
salary o r benefit s betwee n part-tim e an d full-tim e workers . 
Whereas U.S . law explicitly exempts part-time employee s fro m 
most federa l legislation , thes e countrie s mandat e nondiscrimi -
nation betwee n part-tim e an d full-tim e workers . No t surpris -
ingly, when Congresswoma n Patrici a Schroede r introduce d th e 
Part-Time and Temporary Workers Protection Act of 1993, pub-
lications like the Wall  Street  Journal  complaine d loudl y Previ -
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ous attempt s t o require full-time/part-tim e benefi t parit y hav e 
failed. Conservativ e economist s typicall y prais e th e larg e part -
time workforce i n the United State s as demonstrating the "flex -
ibility" o f th e U.S . economy, withou t assessin g th e voluntari -
ness of that statu s o r the level of compensation offere d t o thos e 
workers.27 

Employment at Wil l 

INDIVIDUAL TERMINATIONS 

In 1989 , Rub y Well s an d tw o othe r license d practica l nurse s 
who worked fo r a  nursing hom e requeste d a  meeting wit h th e 
nursing hom e administrato r t o discus s problem s a t th e work -
place.28 When th e administrato r refuse d t o mee t wit h the m a t 
that time , they drov e t o Toledo, Ohio, to mee t wit h th e direc -
tor o f huma n resource s an d vic e presiden t o f operations . Two 
of th e thre e nurse s wh o mad e th e tri p t o Toled o wer e termi -
nated o r disciplined , an d s o the y file d a  charg e wit h th e 
National Labo r Relation s Boar d claimin g tha t the y ha d bee n 
disciplined fo r engagin g in concerted protected conduc t fo r th e 
purpose o f collective bargaining. In a  five-to-four decision , th e 
U.S. Suprem e Cour t rule d tha t the y wer e no t covere d b y th e 
National Labor Relations Act because their dutie s included th e 
supervision o f nursin g aides. 29 Receivin g n o protectio n fro m 
federal law , these nurse s wer e "a t will " employee s wh o coul d 
be discipline d o r terminate d fo r an y reaso n whatsoever , eve n 
though th e administrativ e la w judg e ha d conclude d tha t th e 
licensed practica l nurse s wer e "jus t hire d hands. " Thei r 
predicament wa s typica l o f tha t o f mos t America n workers — 
they receive d virtuall y n o workplac e protectio n fro m disci -
pline o r discharge . 
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U.S. la w i s dominate d b y th e principl e o f "employmen t a t 
will/' by which employers can fire workers without establishin g 
cause, unless th e employe e i s fortunat e enoug h t o hav e a  con -
tract specifyin g tha t justificatio n i s require d fo r terminatin g a 
contract. Th e standar d formulatio n fo r employmen t a t wil l i s 
that an employer ma y dismiss an employee "fo r goo d cause, for 
no cause , o r eve n fo r caus e morall y wrong/' 30 I t i s estimate d 
that betwee n 150,00 0 an d 200,00 0 persons ar e dismissed i n th e 
United State s eac h year withou t just cause , often wit h a  result -
ing loss in health insurance. 31 

The at-wil l doctrin e i s a  peculiarly America n inventio n an d 
is highly reflectiv e o f a  laissez-faire attitud e towar d low-leve l 
workers. The doctrine was devised in 1877 by a New York attor -
ney, H . G . Wood, i n a  scholarl y treatise . H e "announce d a s a 
general la w i n th e U.S . th e righ t o f eithe r employe r o r 
employee to terminate a  contract of unspecified duratio n a t any 
time, with o r without cause , or even for bad cause/'32 The ratio -
nale behind the rule reflects th e false presumptions underlyin g 
laissez-faire economics—tha t i t i s suppose d t o benefi t worke r 
and employer equall y because they both ar e supposed t o bene-
fit equall y from th e flexibility  t o quit o r be fired. Bu t in reality , 
the rule disproportionately benefit s th e employer , who is much 
more likel y t o want t o fir e a  worker tha n a  worker i s likely t o 
want t o quit . 

Because o f th e harshnes s o f th e at-wil l rul e fo r employees , 
the court s hav e create d some—albei t ver y limited—exception s 
to th e principle . For example , an employe e ma y expressl y con -
tract fo r a  goo d caus e requiremen t fo r discharg e (outsid e th e 
union context) . Nonetheless, man y court s hav e conclude d tha t 
such a  promise i s no t enforceabl e whe n i t i s found onl y i n th e 
employer-written personne l manual . The promise i s considere d 
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to be "gratuitous" rathe r tha n binding in the absence of specifi c 
evidence tha t th e employe e relie d on the promise when accept -
ing the offe r o f employment . 

One wa y t o abolis h th e at-wil l doctrin e woul d b e throug h 
state contrac t la w governin g th e employmen t relationship . 
Resistance t o suc h a  mov e i n th e Unite d States , however , ha s 
been strong . Althoug h th e Unifor m La w Commissioners 7 

Model Termination Act , approved an d recommende d fo r adop -
tion for al l fifty stat e legislatures in 1991 , abandoned the at-wil l 
doctrine, onl y on e stat e (Montana ) ha s enacte d thi s propose d 
legislation. There is therefore littl e reason to believe that the at -
will doctrin e wil l b e eliminate d i n th e Unite d State s anytim e 
soon. 

The situatio n i s markedl y differen t i n th e Europea n Unio n 
(EU). Of th e fiftee n countrie s include d i n th e EU , al l bu t Bel -
gium an d Greec e requir e goo d caus e fo r termination . I n addi -
tion, eac h o f thes e countrie s (especiall y includin g Belgiu m an d 
Greece) requir e minimu m preterminatio n notic e periods . Mos t 
European countrie s have works councils . For example, Austria's 
works council s "mus t b e consulte d prio r t o an y managemen t 
action o n certai n measure s specifie d b y statut e an d i n som e 
instances th e counci l mus t giv e it s consen t befor e a  manage -
ment decisio n ma y b e implemented . On e suc h requiremen t t o 
obtain th e work council' s consen t i s termination, eithe r with o r 
without notice/' 33 Thus, not onl y mus t managemen t mee t cer -
tain specifie d criteri a befor e termination , bu t als o th e decisio n 
itself mus t b e reviewed before i t can become final . 

The contras t betwee n th e Unite d State s an d Europ e reflect s 
starkly differen t conception s o f employe r freedom . I n th e 
United States , employer s rarel y hav e t o justify thei r termina -
tion decisions. In Europe, however, the employer has the burde n 
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of provin g t o a  work s counci l tha t i t ha s goo d caus e fo r dis -
missal. 

Although th e America n rul e supposedl y derive d fro m th e 
British common law, Great Britain has long since repudiated th e 
doctrine. Sinc e 1978 , Britis h employee s hav e bee n statutoril y 
protected fro m unfai r dismissa l by the Employmen t Protectio n 
(Consolidation) Act , unde r whic h th e employe r mus t demon -
strate that he reasonably believed that the employee engaged in 
misconduct. 

Similarly, in Germany, dismissal s are legally void when the y 
are "sociall y unjustified/' 34 Th e employe r ha s th e burde n t o 
show justification , an d dispute s concernin g justificatio n ar e 
handled b y th e labo r courts . The employe r mus t als o consul t 
with the works counci l before dismissin g a n employee . 

Sweden use d th e doctrin e o f employmen t a t wil l unti l 197 4 
when i t passed th e Employmen t Securit y Act. Dismissals mus t 
now b e base d o n "objectiv e cause/' 35 Thi s standar d i s eve n 
stricter tha n th e "goo d cause " standar d use d i n th e Unite d 
States fo r employee s governe d b y collective-bargainin g agree -
ments. As i n German y an d Grea t Britain , th e employe r mus t 
inform th e union before dismissing the employee and must give 
notice to the employee before dismissal . Additional notice mus t 
be given to the county employment board to enable the board to 
assist in finding futur e employmen t fo r th e terminated worker . 
Terminated employee s als o receiv e a  wide rang e o f socia l ser -
vices tha t ar e funde d b y th e governmen t rathe r tha n th e 
employer. 

Because of the harshness of the "at-will" doctrine that under -
lies American labo r law , i t i s importan t fo r employee s t o con -
tract fo r a  "goo d cause " standar d fo r discharge . On e wa y t o 
acquire such protection i s through a  union contract , which typ -
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ically contain s a  good caus e rule , as well a s a  grievance proces s 
to contes t a  discharge . Nonetheless , les s tha n 2 0 percent o f th e 
American workforc e i s unionized. Som e workers , like domesti c 
workers, ar e nonunionize d becaus e the y ar e no t protecte d b y 
the National Labor Relations Act. Other workers are technically 
eligible for collective-bargaining protection but do not belong to 
a union . 

COLLECTIVE DISMISSALS : PLAN T CLOSING S 

First Nationa l Maintenanc e Corporatio n (FNMC ) ha d a n 
employment relationshi p wit h maintenanc e personne l wh o 
cleaned th e Greenpar k Car e Center. 36 Unde r th e term s o f thei r 
contract, Greenpar k wa s prohibite d fro m directl y hirin g th e 
workers durin g th e ter m o f thei r contrac t o r fo r ninet y day s 
thereafter. Shortl y befor e FNM C terminate d it s contrac t wit h 
the Greenpar k Car e Center , and thereby ende d it s employmen t 
relationship wit h thos e employees , th e Greenpar k employee s 
joined a  union . Th e employee s wer e give n thre e days ' notic e 
that thei r employmen t contrac t woul d be terminated, an d the y 
therefore trie d to bargain with the employer to renegotiate thei r 
contract an d retai n thei r jobs . Althoug h th e compan y main -
tained tha t terminatin g th e employmen t relationshi p wa s 
"purely a  matte r o f money/ ' i t refuse d t o negotiat e wit h th e 
union representativ e fo r th e employees . Th e employee s wer e 
fired an d Greenpar k wa s unabl e t o hir e th e forme r FN M 
employees directl y because o f the contract' s ninety-da y limita -
tion. 

The unio n file d a  grievanc e allegin g tha t th e employe r ha d 
failed t o engag e i n bargainin g a s require d unde r th e Nationa l 
Labor Relations Act. The administrative la w judge held in favo r 
of th e union . The Nationa l Labo r Relation s Boar d adopte d th e 
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findings o f the administrative law judge. The employer appeale d 
to th e U.S . Cour t o f Appeal s fo r th e Secon d Circuit , whic h 
enforced th e board' s orde r i n a  two-to-on e decision . Th e U.S . 
Supreme Cour t reversed. Applying a balancing test, it concluded 
that "th e harm likel y to be done to an employer' s nee d to oper -
ate freely i n deciding whether t o shu t dow n par t o f its busines s 
purely fo r economi c reasons outweigh s th e incremental benefi t 
that migh t be gained throug h th e union' s participatio n i n mak -
ing the decision. " 

The Cour t neve r seriousl y contemplate d th e valu e t o th e 
employees of , a t least , negotiatin g t o hav e th e ninety-da y rul e 
eliminated, so that Greenpar k coul d hire them directly . Such a n 
agreement woul d hav e produced a  potentially significan t bene -
fit t o th e employee s whil e gainin g FN M a  modest publi c rela -
tions benefi t fo r n o cost . Or mor e significantly , a s pointed ou t 
by th e dissentin g justices , the unio n migh t hav e bee n "abl e t o 
offer concessions , information , an d alternative s tha t migh t 
obviate o r forestal l th e closing." 37 Th e majorit y nonetheles s 
ignored contemporanou s experience s a t othe r workplace s a t 
which suc h negotiation s ha d bee n productive , choosing instea d 
to speculat e tha t th e benefi t o f suc h negotiation s wa s minimal . 
As judges wit h lifetim e tenure , the majorit y seeme d unabl e t o 
consider th e cost s an d benefit s fo r th e employee s i n thi s case . 
Once again , an opinio n tainte d wit h th e cost-benefi t schem e o f 
law and economics holds fo r th e employer-entrepreneur . 

The law on plant closing s has improved onl y modestly i n th e 
United States since the Greenpark case was decided in 1981. Con-
gress passed the Worker Adjustment an d Retraining Notificatio n 
Act i n 1988, 38 which require s a  sixty-da y notic e t o employee s 
before a  plant ma y clos e or engage in a  mass layoff, but i n mos t 
situations, the exception s t o thi s rul e undercu t it s effectiveness . 
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To be covere d by th e statute , a n employe r mus t la y of f a t leas t 
one-third o f th e employees , constitutin g a t leas t eithe r fift y 
employees a t on e sit e o r a t leas t fiv e hundre d employees . Thus, 
even if an employer has hundreds o f employees a t dozens of dif-
ferent site s but n o closed sit e has more tha n fift y employees , he 
is no t covere d b y th e statute , whic h result s i n th e exclusio n o f 
major industrie s suc h as trucking and delivery services. 39 

Very larg e employer s ar e als o ofte n abl e t o escap e coverag e 
under th e five-hundred-employe e layof f rule . Fo r example , 
McDonnell Dougla s Corporatio n lai d of f 60 9 employee s 
between Octobe r 16 , 1992 , and Januar y 14 , 1993, but throug h 
clever countin g rule s wa s abl e t o escap e th e five-hundred -
employee rul e (som e employee s wer e par t time ; some worke d 
about eleve n mile s fro m th e mai n plant ; som e wer e rehire d 
within si x months). 40 Employer s ma y reduc e th e notificatio n 
period if they are actively seeking capital or business in order t o 
avoid a shutdown o r if the business circumstances requiring th e 
layoff wer e not reasonably foreseeable . The unforeseeable busi -
ness circumstance s exceptio n ha s bee n construe d generously , 
allowing McDonnel l Dougla s t o argue tha t i t coul d no t forese e 
the cancellatio n o f a  fighter/bomber contract , althoug h it s ow n 
long-standing performanc e problem s wer e clearl y a  major fac -
tor i n th e cancellatio n o f th e contract . Moreover , testimon y 
before Congres s ha d forewarne d i t o f the slowdow n i n govern -
ment militar y contract s lon g befor e thi s happened . Despit e 
more tha n si x month s o f negotiation s wit h th e government , 
which resulted in the cancellation o f the contract, the court con -
cluded that McDonnel l Dougla s me t th e standar d o f a  " sudden, 
dramatic, and unexpected action or condition" leading to an eco-
nomic downturn. 41 

It i s unlikel y tha t th e Greenpar k employee s woul d hav e 
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received an y protectio n ha d thi s statut e existe d a t th e tim e o f 
their layof f i n the early 1980s , because their situatio n coul d no t 
be describe d a s a  "mass layoff/ ' Moreover , th e relie f tha t the y 
sought—the abilit y t o negotiat e directl y wit h anothe r contrac -
tor—is no t contemplate d i n thi s federa l statute . They als o ma y 
not have had the required fift y statutor y employees . 

Whereas Europea n countrie s tr y t o preven t plan t closing s 
and assis t worker s wh o los e job s becaus e o f plan t closings , 
American la w perversel y encourage s plan t closings . Th e U.S . 
Steel Corporation , fo r example , could close down fourteen mill s 
in eigh t states , laying of f thirtee n thousan d workers , for a  $850 
million ta x break, which i t late r pu t towar d th e dow n paymen t 
on the purchase o f Marathon Oil. 42 

The er a o f Reaganomics sa w a bidding war amon g the state s 
to lowe r th e ta x rate s o n corporation s whil e als o cuttin g bac k 
protections fo r employees . Companies ar e no t subtl e abou t th e 
business climat e the y seek—a t th e expens e o f workers . Fo r 
example, th e Conferenc e o f Stat e Manufacturer s Associatio n 
ranked Mississipp i a s havin g th e bes t "busines s climate " 
because i t had lo w taxes , low union membership , lo w workers ' 
compensation insuranc e rates , low unemployment benefit s pe r 
worker, lo w energ y costs , an d fe w day s los t wor k becaus e o f 
stoppages.43 Where favorable benefit s d o not already exist, com-
panies ar e abl e t o extrac t the m fro m citie s o r states . Genera l 
Motors, fo r example , "convinced " th e cit y o f Detroi t t o clea r 
four hundre d acre s of land, dislocating 3,200 people from on e of 
Detroit's mos t sociall y integrated communitie s an d closing 16 0 
community businesse s whil e givin g G M a  twelve-yea r ta x 
abatement wort h $24 0 millio n i n forgon e revenue s t o buil d a 
new plant. In the unbalanced world in which American corpora -
tions d o business , communitie s hav e littl e choic e bu t t o mak e 
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such concessions . If they do not, companies can quickly relocat e 
to communities tha t wil l provide these and othe r concessions . 

American worker s receiv e almos t n o protectio n fro m plan t 
closings. Less tha n 1 0 percent o f employee s hav e contract s tha t 
provide fo r advanc e notificatio n befor e a  plant i s closed . And o f 
those workers with prenotification rules , more than three-fourth s 
are guaranteed only a one-week notice or less. Rarely are employ-
ees entitled t o any severanc e pay . Of th e minorit y o f employee s 
covered by a contract, only half receive any severance pay. 

By contrast , mos t Europea n countrie s requir e employer s t o 
negotiate layoffs wit h the employees' union or joint labor-man -
agement council . I f layoff s ar e unavoidable , corporation s ar e 
required t o give advance notic e t o the workers , the unions , an d 
the nationa l employmen t servic e befor e closin g a  plant o r dis -
missing worker s fo r economi c reasons . I n Germany , th e Co -
determination Ac t of 1976 requires a  company contemplatin g a 
shutdown t o open it s books to the loca l works counci l s o that i t 
can evaluate it s corporate data . If a  plant mus t close , a one-yea r 
advance notice mus t b e provided. Other rule s als o mitigate th e 
effect o f collectiv e dismissals . Employer s ar e require d t o tak e 
into accoun t "socia l aspects " whe n dismissin g employees , 
thereby requirin g thos e who would suffe r mos t fro m dismissa l 
to be the last to be let go.44 Employers must also give employee s 
the opportunit y t o transfe r job s eve n i f th e ne w jo b woul d 
require som e schoolin g o r training . Finally , when a n employe r 
with twent y o r mor e employee s plan s a  substantia l chang e i n 
the workforce , th e employe r an d works counci l ar e require d t o 
work ou t a  "social plan" to accommodate th e interest s o f work -
ers as much as possible, including the awarding of severance pay. 

In Grea t Britain , employers mus t giv e advance notice of dis -
missal, dependin g o n th e lengt h o f prio r employment . Th e 
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employer mus t als o giv e thos e bein g dismisse d tw o day s of f 
with pa y t o look fo r othe r work . As in Germany , th e employe r 
is required to consult with the employees' representative befor e 
making decision s o n collectiv e dismissals . I n th e even t o f dis -
missals, severanc e pa y i s required . Wherea s federa l an d loca l 
government provide incentives fo r corporation relocatio n in th e 
United States , European polic y seeks to avoid such relocation . 

Repeated attempt s t o pass meaningful nationa l plant-closin g 
laws in th e Unite d State s hav e been unsuccessful . No t surpris -
ingly, th e busines s communit y ha s oppose d suc h legislation , 
saying tha t i t would be impractical because shutdow n decision s 
are often mad e abruptly. Case studies reveal, however, that mos t 
shutdown decision s are planned fa r i n advance , and both Amer -
ican and European companie s tha t d o business i n Europe find i t 
possible to abide by those countries ' shutdown rules. 45 

The onl y hop e fo r increase d employe e protectio n agains t 
plant closing s i n th e Unite d State s appear s t o b e o n th e stat e 
level. Some states have passed plant-closing legislation that typ-
ically provide s fo r assistanc e t o unemploye d worker s afte r a 
plant ha s close d rathe r tha n tryin g t o aver t th e plan t closin g 
itself. Even such minimal legislatio n ofte n exclude s many busi -
nesses; th e Tennesse e statute , fo r example , oddl y cover s onl y 
businesses wit h mor e tha n fift y bu t fewe r tha n ninety-nin e 
employees.46 States that enact legislation that tries to limit plan t 
closings woul d b e o n th e lis t o f communitie s tha t ar e inhos -
pitable to business. And one can only hope that the courts would 
not water down such legislation through narro w interpretation s 
so as to undermine th e protections intende d by suc h laws. 

The U.S. economy i s a subsidized economy . The real question i s 
which sector s receiv e subsidy . I n th e employmen t arena , w e 
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subsidize those workers and employers who least need subsidie s 
and cu t bac k o n subsidie s t o th e poor . Rathe r tha n exclud e 
domestic and agricultural workers from mos t employment pro -
tections, we nee d t o pu t suc h worker s i n th e forefron t o f stat e 
protection because they are least likely to be able to contract fo r 
protection fro m thei r employer . Rather tha n stigmatiz e parent -
ing fo r th e poor , we nee d t o recogniz e th e wor k inheren t i n al l 
parenting. Suc h proposal s ar e no t outlandish ; the y ar e funda -
mental i n other Western industrialize d countries . 



7 

MEDINA'S STOR Y 

Consider thes e tw o fictiona l accounts , on e fro m ou r pas t an d 
one that imagine s ou r future : 

Isabelle's daughter,  Medina,  attended  the  local  college whose 
in-state tuition  she  could  afford  to  pay. Eventually  she  enrolled 
in law  school  and  graduated  with  honors.  She  decided  to  seek  a 
clerkship so  that  she  could  someday  enter  the  legal  academy. 
Hearing that  there  was  an  opening  in  the  local  state  court 
judge's chambers,  she  applied for a  job. Aware that  political  con-
nections often  were  important  to  securing  a  state  clerk 
courtship (since  state  court  judges  are  elected),  she  nonetheless 
hoped she  would  have  a  decent  shot  at  selection,  owing  to  her 
strong academic  record  and racial  diversity.  She  had  done  some 
research on  this  particular  judge,  a  judge  Johnson,  and  thus 
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knew he  was  eager  to  win the  Latino  vote  in  the  next  election. 
He might,  she  hoped,  therefore be  interested in  hiring  a  Latina 
clerk. 

A few weeks  after  sending  in  her application, Medina  received 
a telephone  call  from Johnson's  secretary  inviting  her  to  come 
in for  an  interview.  Medina  was  thrilled  and  immediately 
began to  think  about  planning  a  successful  interview.  Her 
friends recommended  that  she  ditch  the  corn  rows for some  hair 
straightener and  buy  a  conventional  blue  suit.  They  also  sug-
gested she  be  careful  in  handling  the  diversity  issue  because 
Johnson would  not  want  to  hire  a  clerk  whom  he  viewed  as  a 
rabble-rouser or  one  who  was  overtly  trying  to  capitalize  on 
her ethnic  status.  And  of  course,  they  told  her  to  keep  quiet 
about her  lesbianism;  coming  out  of  the  closest  was  the  surest 
way to  kill  a  job interview. 

Isabelle was  torn.  She  took  pride  in  her  "natural"  looks  and 
never was  one  to  hide  her  sexual  orientation.  It  did  not  seem 
fair that  Johnson  could  value  her  for her  diversity  yet  demand 
that she  look  "white/'  She  also  knew  that  even  if  she  were 
hired, Johnson could  fire her  at  any  time  without  explanation. 
What if  he  learned  of  her  lesbianism  after  she  got  the  job  and 
then fired  her?  Her partner,  Elisa,  was pregnant  with  twins,  and 
it would probably  be  hard to  hide these  additions  to  her  family, 
especially since  she  and  Elisa  had agreed  that  Medina  would  be 
the second  parent  on  the  birth  certificate.  She  wanted  to  feel 
free to  put pictures  of  her family on  her  desk  at  work just  as  the 
other law  clerks  did.  As much  as  she needed  the  job, she also  did 
not want  a  blotch on  her record from being  fired. She  could  send 
him her  resume that  revealed  her  gay and  lesbian  legal  work — 
that would  get  her  "out  of  the  closet"  before  the  interview.  But 
that strategy  might  also  backfire —give him  an  excuse  to  turn 
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her down  for  the  job  before  the  interview.  Usually,  she  had 
found, it  was  better  to  have  people  find  out  about  her  sexual 
orientation after  they  got  to  know her  so  that  they  could  over-
come their  stereotypes.  Maybe  if  she  could  find a  discreet way 
to mention  her  lesbianism  after  making  a  good impression,  it 
would work  out.  She  did  not  want  Judge  Johnson  to  get  angry 
at her  later  for  trying  to  hide  her  lesbianism.  This  was  a  diffi-
cult dilemma  but  one  she  needed  to  resolve  if  she  was  to  be  a 
stable source  of  support  for  her  ill  mother and  growing  family 
and if  she  was  to  project  herself  as  a  confident  and  valuable 
prospect. 

On the  day  of  the  interview,  Medina  sat  down  nervously  in 
a chair in  the  Judge's  chambers  wearing  her  blue  suit  and  with 
her hair  pulled  back  away  from  her  face. (With  that  hairstyle, 
she could  avoid  straightening  chemicals.)  The  judge  entered, 
giving her  a  smile that  put  her  somewhat  at  ease. 

''Thank you  for  coming  in  today.  As  you  probably  know,  I 
interview only  a  few people  for  my  clerkship,  but  I  was  very 
impressed with  your  record  and  references." 

"Thank you,"  replied  Medina,  "I  was thrilled  to  get the  inter-
view because  I  have been  very  impressed  with  your  record  as  a 
judge. Not  to  sound  like  an  apple  polisher,  but  I  remember 
thinking at  the  time  that  your  decision  last  year  in  Sawyer s v . 
Daniels was  a  real  pathbreaker.  I  am  sure  that  other  state 
supreme courts  will  consider  developing  such  a  theory in  their 
contract cases/' 

"Well, thank  you.  Yes,  I must confess  that  I'm  rather  proud 
of that  decision.  The  idea  that  an  employer  could  not  be  bound 
by a  statement in  an  employee  handbook  had  bothered  me  for 
years. Sawyers  v.  Daniels gave  me  the  ideal  factual pattern  to 
rule that  employers  must  abide  by  the  plant notification  clauses 
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in their  handbooks.  Those  workers  needed  an  opportunity  to 
look elsewhere  for  employment  or,  if possible,  try  to  raise  the 
capital to  run the  plant  themselves.  But  I  put in  the  'exceptional 
circumstances' clause  so  as not to  tie  the  hands  of  employers  in 
the event  of  unforeseeable  circumstances.  Clearly,  in  this  case, 
the shutdown  was  long  anticipated  although  unknown  to  the 
employees." 

Well, mused  the  judge,  she  seems  well  informed  about  my 
decisions, even  if  it's  only  because  she's  done  her  homework. 
But I  wonder if  she  can  be  objective about  hard  cases.  Can she 
also help  me  draft  opinions  that  are  favorable to  the employer? 
Her background  suggests  a  strong  employee  bias.  Maybe  I 
should find  out  more  about  her  background. 

Pausing, the  judge  looked  at  Medina  closely  and  said  softly, 
"So, I  see that  you  supported  yourself  through  college  and  law 
school." 

"Yes," replies Medina,  "and  I  also had to  support my  mother 
who was  no  longer  able  to  take  care  of herself  Given  the  years 
that my  mother  devoted  to  cleaning  other  people's  houses  so 
that I  could buy  books  for high  school  and  college,  I figured that 
was the  least  that  I  could do." 

"It must  have  been  hard  to  live  on  so  little." 
"A lot of  people  seem  to  expect  that  my  mother  would  have 

received state  assistance,  since  she  was  disabled  and  over  sixty-
five. But  she  wasn't  a  U.S.  citizen,  so  most  benefits  were  not 
available to  her." 

"Uh, I  hate  to  be  nosy and  perhaps  it's  not  proper  of  me  to 
ask, but  I'm  just  wondering.  Did  she  consider  becoming  a  citi-
zen in  order  to  get some  benefits?" 

"My mother  has  always  been  a  fiercely  proud  woman. 
When she  was  younger,  she  would  not  seek  citizenship  just  to 
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become eligible  for  benefits.  She  also  assumed,  somewhat  pig-
headedly, that  she  could  work  until  the  day  she  died.  And then 
when she  developed  an  extreme  case  of  Alzheimer's,  she  no 
longer could  meet  the  citizenship  requirements." 

"Did you  try  to  get  the  government  to  waive  some  of  the 
requirements in  light  of  her  disability 7. 

"No, sir,  there was  no  point.  The  United  States  never  waives 
the requirement  that  you  swear  an  oath  of  allegiance.  And  my 
mother's memory  is  so poor that  she  can't  repeat  the  oath." 

"I'm sorry  to  hear that.  It's  too  bad  Congress isn't  more  sen-
sitive to  those  kinds  of  problems." 

"That's not  likely  to  change soon.  My  mother  can't  vote.  My 
congressman isn't  particularly  concerned  about  her  plight," 
said Medina,  leaving  out  that  she  suspected  this  oversight  was 
at least  partially  due  to  her  accent. 

"What about  Social  Security?  Did  her  employer  contribute 
to Social  Security  on  her  behalf? 

"The law  does  require  payment,  of  course,  but  it  is  almost 
never enforced.  Enforcement  against  people  like  Zoe  Baird  is 
the exception,  not  the  rule.  It doesn't  reflect  the  general enforce-
ment pattern." 

"Well, you  certainly  seem  well  informed  about  American 
law concerning  the  poor  and  immigrants.  Do  you  have  other 
specialized legal  interests?" 

"I find all  of  the  law  fascinating.  I've  had  to  learn  poverty 
law and  elderly  law  to  assist  my  mother,  but  I  honestly  find 
nearly all  aspects  of  the  law  stimulating.  Maybe  that's  why  I 
graduated with  honors."  Isabelle  had  to  be  careful not  to  show 
irritation in  her  voice.  How many  times  had  interviewers  over-
looked her  strong  record  because  of  her  special  interest  in  the 
rights of  the  poor  and  the  elderly? 
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"Urn, yes,  you're  clearly  a  very  fine  student.  Do  you  have 
other credentials  that  you  think  I  might  find  of  interest?  Any 
references?" 

"I belong to  the Haitian  Law  Student  Association  and  do  vol-
unteer work  with  them.  I  could give  you  a  list  of  my  clients  to 
speak to.  I also have  written  an  amicus  brief  in  an immigration 
case pending before  the  U.S.  Supreme Court.  I  have a  copy here 
with me." 

"Thank you.  Vll  be  glad to  look  at  that  material.  I'm  happy 
to see your  pro  bono  record,  but I  should caution  you  that  you 
cannot do  pro bono  work  while  you  clerk  for me,  because  of  the 
potential conflicts  of  interest.  I  also  have  to  be  careful  not  to 
bring any  disrepute  to  this office,  so I am very  private  about  my 
political beliefs." 

"Oh, I  understand. I  work with  the  Haitian  group  primarily 
for social  reasons.  It's  a  nice way to  meet other  Haitians." 

"Of course,  I encourage my  clerks  to  be active in  their  church 
and social  activities.  But  I  also have  to  be  very clear  about  the 
work rules.  This  is  only  a  one-year  position  with  no  vacation 
time. I  once  had  a  clerk who,  unknown  to  me  at  the  interview, 
was three  months  pregnant  when  she  started  the  job.  Six 
months later,  when it  was time  to  give birth,  she  expected  me  to 
give her  paid  maternity  leave  for  twelve  weeks.  There  was  just 
no way I  could do that. I  have a  small office  to  run and  very lim-
ited resources.  If  I  had  given  her  paid  leave,  then  I  would  be 
short one  clerk  for  twelve  weeks.  I  offered  to  give  her  unpaid 
leave but  rehire  her  the  following  year,  because  she  was  an 
excellent clerk.  But  she  refused  to  see  the  situation  from  my 
position and  was  quite  upset.  So,  now I'm  very  careful  to  tell 
people the  rules  up  front. I'm  a  grandfather and  love  children, 
but I  can't  afford  to  extend  leave  of  any  kind  to  a  clerk  in  my 
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court. This  may sound  a  bit harsh, but  it's  what the  position and 
what I  require, plain  and  simple.  Would  that  pose  any  problems 
for you?  Please  do  be as candid as  you can." 

"Oh, sir,  I'm here  because  I  heard that  you  were  an  excellent 
judge to  work  with.  All  other  concerns  are  secondary  to  me  at 
this point,  including  vacation  and,  uh,  procreation.  And  I  don't 
know quite  how  to  say this  because  I  don't want  to  give you  the 
wrong impression."  Pausing,  Medina  spoke  in  a  halting,  ner-
vous voice,  "  I'm not  going  to  get  pregnant  accidentally,  sir, 
because my  ..  .uh  ...  sexual  interests  lie  more with  women,  and 
with my  mother  to  support,  I  have  no  intention  of  using  other 
means to  get pregnant  at  this  time." 

The judge's face  flushed, and  he  struggled to  conceal his  sur-
prise, unable  to  suppress  the  reflexive  thought:  'A  lesbian,  eh? 
I'd never  have  guessed,  her  being  so  attractive."  Never  having 
met a  self-identified  Haitian  lesbian,  he  experienced  a  quick 
succession of  thoughts:  "How's  it  going to  look when I  stand for 
election and  people  find  out  that  I  had a  lesbian clerk?  Isn't she 
going to  be biased in  all  the difficult  family  law  cases that I  get? 
How about  that  case  last  term  involving  the  sperm  donor  who 
wanted to  be  declared  the  father  of  a  child  that  two  lesbians 
were coparenting?"  He  made  a  mental  note  to  talk  to  some 
other colleagues  about  this  application,  to  find  out  whether 
they had  ever  had  a  homosexual  clerk.  Eager  to  conclude  the 
interview, given  his  upcoming  noon  fund-raiser  for  his  reelec-
tion campaign,  but  also  fully  aware  that  he  was  not  likely  to 
find a  more qualified  minority  clerk  and not  wanting  to  seem to 
be ending things  because  of  her  comments  about  her  sexuality, 
the judge  answered,  "Uh,  your  mother.  .  . .  right.  Tell  you 
what—I'll get  back  to  you  after  I  interview a  few more  candi-
dates for the  position.  Thank  you  very  much  for  your  time.  And 
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give your  mother  my  best  wishes.  I  am sure  she  must  be  very 
proud of  you.  And  don't  worry,  your  sexuality  would  not  be  an 
issue one  way  or  the  other  as  it  pertains to —or, rather,  doesn't 
pertain to —the judge  smiled —your application." 

Medina never  heard  from  the  judge  again,  and  her  former 
clients tell  her that  they  never  were  called.  She suspects  that  her 
brief went  unread  as  well.  And  although  she  has  always  been 
open concerning  her  lesbianism,  she  understands  that  the  judge 
never mentioned  it  to  anyone. 

Or coul d the following b e Medina's story ? 

Medina attended  an  American university  where  she  received 
a full scholarship  in  recognition  of  her  work  on  behalf  of  her 
family. Helping  take  care  of her  ill  mother was  considered  to  be 
important work  worthy  of  recognition.  Upon  graduation  from 
college, Medina received  a  stipend from  the  federal government 
to work  in  the  community.  Accompanying  the  stipend  was  a 
voucher for  home  health  care  for her  mother  who  could  not 
stay home  by  herself  all  day  without  assistance.  After  a  few 
years, Medina  decided  to  attend  law  school  and,  once  again, 
received a  full scholarship  in  recognition of  her work both  in  the 
home and  in  the  community. 

When a  Latino lawyer  was  elected  to  an opening  in  the  state 
supreme court,  Medina  decided  to  apply  for  a  clerkship.  Once 
again, she  found herself  in  his  chambers,  but  this  time  with  her 
hair in  corn  rows  and  her  favorite  colorful  scarf  wrapped 
around her  head.  The judge glanced  at  her  as  he  came  into  the 
interview room.  He  was  looking  forward  to  this  interview,  hav-
ing heard  that  Medina  had  been  a  real standout at  the  local  law 
school. He  knew  that  he  might  be  criticized  if  he  only  hired 
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minority clerks,  but Medina  was  so  well qualified  that  he  hoped 
that he  could  get  away  with  hiring  her. 

"Thank you  for  coming  in  with  so  little  notice.  As  I  imagine 
you've figured  out  from the  quick  response  time,  I  called you to 
arrange an  interview  as  soon  as  your  application  came  across 
my desk." 

"Thank you,  sir.  I  was  very  flattered  by  your  immediate 
interest in  my  candidacy.  I  hadn't  expected  to  get  a  call  from 
you directly!  When  I  canvassed  for  your  campaign,  I  had  no 
idea that  I  might  find  myself  in  your  office  someday,  talking 
about whether  I  might be  qualified to  work with  you.  It's  a  real 
honor to  be  here." 

"So, I  see  that  you  supported  yourself  through  college  and 
law school,"  says  the  judge.  "I,  too,  had  the  pleasure  of  being 
able to  take  care  of  family responsibilities  while  getting  more 
education." 

"Yes," replies Medina,  "the  Family  Partnership  Act  has  made 
a big difference in  my community.  We  no longer  have  to  choose 
between taking  care  of  ailing  relatives  and  getting  an  educa-
tion. The  definition  of  work has  been  expanded  to  include work 
in the  family. My  mother  can  also now receive  retirement  ben-
efits through  Social  Security,  which  gives  her  credit  for  the 
years she  spent  taking  care  of us  in  the  home.  It  is  now under-
stood that  she  had  two  jobs—taking care  of other  family's  chil-
dren and  taking  care  of  us.  And although  her  employer  never 
contributed to  Social  Security  on  her  behalf,  she  recently 
received a  large  settlement  on  behalf  of  all  domestic  workers 
who were  coerced  into  not  receiving  Social  Security  benefits. 
The Bayer  family  is  now on  probation  for  their  illegal  actions 
and is  reportedly paying  Social  Security  taxes  for  their  current 
domestic workers." 
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"I hear  that  the  'three  strikes  and  you're  out'  policy  has 
really improved  the  record  of  payment  for  domestic  workers. 
Didn't I  also hear  that  Mr.  Bayer  was  prosecuted  for  his  sexual 
harassment of  your mother?" 

"No, the  new  law  protecting  domestic  workers  from  sexual 
harassment wasn't  retroactive,  but  my  mother  did  testify 
before Congress  about  her  mistreatment.  I  suspect the  publicity 
from that  testimony  was  sufficient  punishment  for  Mr.  Bayer. 
He was  apparently  demoted  at  his  job because  of  his  inability 
to work well  with  professional  women." 

"How is  your mother's  health?" 
"The national  health  insurance  program  that  was  instituted 

has allowed  her  to  receive  innovative  therapies  for  people  with 
Alzheimer's. Although  she'll  never  regain  the  memory  she  has 
lost, her  rate  of  deterioration  has  slowed  tremendously.  I  bet 
Mr. Bayer  wishes  her  memory  would  have  faded  more 
rapidly!" 

"Well, we  should  talk  about  your  ability  as  a  potential law 
clerk. I  see  you  have  a  very  fine  record  in  school,  but  I've 
learned not  to  put too  much weight  on  a clerk's grades.  Can  you 
give me  other  evidence  of  your abilities?" 

"My work  on  behalf  of  the Haitian  Law  Student  Association 
might help  you.  I  do volunteer work  on  behalf  of  illegal  immi-
grants and  recently  wrote  an  amicus  brief  on  a  pending 
Supreme Court  case.  If you  will  protect  the  confidentiality  of 
my clients,  I can give you  some  phone  numbers  to  call to get ref-
erences. And I  can leave  a  copy of  the  brief  for you  to  read." 

"Thank you.  I  find that  personal  references  from  pro  bono 
clients can  be  the most  useful  sort  of  reference.  I  will definitely 
call as many of  those people  as  I can. One of  my other  clerks  can 
also help  if  I  have  any  language  difficulties.  Well,  this  really 
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looks like  a  strong application.  Do  you  have  any  questions  for 
me?" 

"Mm, I  don't  know  quite  how  to  ask  this.  And  I  hope  you 
don't take  offense.  It's  not  really  a  question about  the  job." 

"Go ahead.  I  promise  not  to  take  offense  unless  you,  of 
course, plan to  criticize  my  tie." 

"Certainly not,  a  green tie  blends  in  very nicely  with  a  navy 
blue suit,"  Medina  answered  with  a  broad  smile.  "Seriously,  I 
have a  personal favor  to  ask of  you  and  didn't  know  when  else 
I might be  able to  ask you." 

"Fire away. The  worst  I  can do  is say no." 
"My partner  and  I  are planning to  get married  this  summer 

and were  wondering  if  you  would  officiate  at  our  wedding.  As 
you know,  same-sex  partners  have  been  able  to  get  lawfully 
married only  since  this  last  year.  Elisa  is pregnant, and  we  were 
hoping to  get married  before  the  twins  are  born." 

"It would  be  my pleasure!  And  if  you  want  to  take  a  leave 
once the  babies  are  born,  please  let  me  know.  Our  standard 
practice is  to pay So  percent of  your wages  for  up  to  six months 
following the  birth  of  a child. You also have  the  option  of  work-
ing half-time  for  up  to  one  year  at  8 0 percent of  your  normal 
wages. But  when  there  is  a  multiple  birth,  those  figures  are 
pushed up  to  10 0 percent.  I  hope  you  find  that  policy  reason-
able." 

"Thanks. I'll  discuss  it  with  Elisa.  I  suspect  I'll  want  to  stay 
home full  time  for  the  first three  months  and  then  go  to  a half-
time schedule  for  the  next  six  months.  Elisa  can arrange a  sim-
ilar schedule with  her  employer  so  we can  probably avoid  child 
care for the  crucial  first nine  months  of  their  lives." 

"Great. I'll  look  forward  to  reading  your  engagement 
announcement in  the  newspaper.  Feel  free to  send  out  invita-
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tions, and  let  me  know  where  you  want  to  conduct  the  cere-
mony. " 

"Thanks, judge.  I  hope this  is  the beginning  of  a long-lasting 
relationship. I,  too, hope to  be  a judge someday  and  see  this  job 
as giving me  invaluable  experience/' 

Neither scenari o i s likely t o happen , o f course . Because we ar e 
trained to hide our stereotype s an d prejudices, the judge woul d 
probably kno w bette r tha n t o revea l hi s concern s abou t preg -
nancy a t a n interview . Bu t Medin a woul d b e foolis h t o thin k 
she entered the interview on a level playing field. Her challeng e 
is to reassure he r interviewe r b y offerin g answer s t o the ques -
tions that he dared not ask like—are you going to get pregnant , 
does your Haitia n wor k make you to o biased t o be a  fair clerk , 
are yo u a  rabble-rouse r wh o i s goin g t o b e har d t o ge t alon g 
with? 

The secon d scenari o i s unlikely t o take place because we ar e 
not ther e yet . Bu t sometime s ther e ar e hopefu l signs . When I 
was a t th e en d o f m y recen t pregnancy , I  got a  cal l fro m a  law 
school intereste d i n recruitin g m e fo r a  new position . When I 
said that I  was pregnant an d coul d no t trave l a t that time , the y 
offered t o keep the position ope n unti l I  could travel . They als o 
offered t o tak e car e o f m y infan t whil e I  ha d th e interview . 
Unlike th e traditiona l America n model , the y sa w m y preg -
nancy a s an occasio n fo r accommodatio n rathe r tha n rejection . 
Of course , I  would be naive t o think tha t thei r respons e woul d 
have been a s generous i f I  had been applyin g fo r a  janitorial o r 
secretarial position . (I n fact , i t wa s a  secretary , no t th e dean , 
who too k car e o f m y chil d whil e I  wa s interviewed. ) Onl y 
thirty year s ago , women wer e force d t o qui t thei r jobs a s soo n 
as they became pregnant. Today, they ca n sometimes intervie w 
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while visibly or recently pregnant. We can only hope that thes e 
advances wil l becom e mor e widesprea d i n ou r societ y a s w e 
come t o bette r respec t th e worke r an d hi s o r he r rol e i n th e 
family. American capitalis m ca n an d mus t d o better . Ou r live s 
depend o n it . 
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