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LAW AND THE UNITY OF PRACTICAL REASONING

This open access book introduces the first systematic approach to the debate on the unity or fragmentation of practical reasoning and its profound implications for legal philosophy.

Bringing together some of the foremost legal philosophers from the Hispanic-Latin world, the book presents a thoughtful dialogue with the Anglo-American literature, making it of interest to scholars from both cultural traditions. Although the topic is rarely discussed explicitly and systematically, it is pivotal to ongoing debates about legal normativity, the nature of law, legal authority, and the rationale behind legal decisions. This book fills this gap by providing a comprehensive perspective that illuminates the intersections between the philosophy of law and the philosophy of practical reasoning. It analyses law from the perspective of the agent and offers deep insights into critical issues in the field of law.

The volume is divided into four parts. The first part addresses the question of the nature of reasons and the unity of practical and theoretical reasoning. The second part deals with the question of whether practical reasoning works in a unified or fragmented way. The third section examines the autonomy of legal normativity in relation to morality and other normative domains. In the fourth and concluding section, the authors analyse the implications of the thesis of the unity of practical reason for legal decision-making and the authority of law.
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Introduction: Is Practical Reason Unitary or Fragmentary? And Why Should Jurisprudence Care?

DIEGO DEI VECCHI, SEBASTIÁN FIGUEROA RUBIO, PABLO A RAPETTI AND MARÍA CRISTINA REDONDO


I.Reason, Reasons, Reasoning

It is commonplace in our philosophical tradition to see ourselves as rational agents. John Gardner and Timothy Macklem explain this as follows:


In differentiating human beings from other animals Aristotle emphasizes human excellence in the closely connected faculties of speech and reason. We may think of these faculties, in their most developed form, as the distinctively human ways of relating to the world. One, the faculty of speech, provides us with a distinctive way of imposing ourselves on the world. The other, the faculty of reason, is the distinctive channel through which the world, in return, imposes itself on us.1



There are two things to highlight from this quote. The first is that reason is one of the main faculties with which we interact with the environment, as it is a key aspect of our responsiveness to it. More specifically, rational beings have abilities that enable them to recognise and respond to reasons. The second point concerns the idea of normativity. The idea of reason (and most clearly the idea of rationality) is normative and refers to a faculty that can be exercised in a better or worse way, and rational beings can be wrong in exercising this faculty (by reasoning). Also, there is an interesting connection between language and reason in the sense that rational beings are able to give and receive reasons in their interactions with others. This ability is crucial to the other two, since the ability to respond to reasons partly consists in understanding what others offer as reasons and in the fact that through the use of language we can express our reasoning to explain or justify the way in which we exercise this faculty. Let us briefly consider this bundle of ideas in more detail.

As we have already said, reason is usually understood as a faculty. It is the faculty to identify and draw logically warranted inferences. More specifically, it enables the formation of warranted beliefs, actions, evaluations and other attitudes. In this context, it is usually associated with some abilities such as reflection, deliberation and calculation. Some philosophers distinguish between these abilities, and those related to the passions (ie, emotions, sentiments, desires), which are considered arbitrary. This has been criticised, however, and today it is generally thought that the passions also have a rational aspect and play an important role in the exercise of reason. Consequently, reason ‘is exercised not only in rational deliberation and choice, and corresponding thought and action, but also in controlling belief, appetite, passion and action through reflection, and in responsiveness to reasons’,2 having guiding and regulating functions expressed in the abilities to respond to reasons and to reason.

Responsiveness can be understood from a social perspective, according to which reasons are configured and apprehended in interaction with others, but it can also be understood as an intuitive apprehension of some facts that are part of the world independently of sociality.3 In the first case, the idea of responsiveness is not committed to a realist conception of reasons. In the second case, it is usually claimed that there is a rational structure in reality that corresponds to a system that can be recognised and adopted by rational beings.

In turn, to reason is to engage in the activity of drawing conclusions from grounds and is developed in reasonings. Reasonings are processes that consist in passing from some attitudes or ideas (premises) to other attitudes or ideas (conclusions) that are derivable by means of a certain principle of inference. There are different types of reasoning, from simpler lines of thought such as the modus ponens to more complex ones such as abduction. Through these processes, we form new attitudes, abandon or secure others, establish courses of action and much more.4

Reasonings are normative in at least two senses. On the one hand, we can identify structures of correct reasoning (eg, modus ponens, means-ends) that represent reliable ways of developing the process. On the other hand, there are principles of rationality (eg, consistency, enkrasia) that can be understood as requirements that apply to any kind of reasoning and that ensure that people reason correctly.5

The importance of meeting these structures and requirements is related to the possibility of giving an account of our behaviour and attitudes as rational. Even if not all reasonings are consciously developed, they can be rationalised in retrospect by making their premises and conclusions explicit. This allows us to assess our activity as rational beings and to explain ourselves to others by giving reasons.

Reasons are connected to the question ‘why?’ This question can be answered by explaining how one arrives at a particular judgement, action or belief, and by justifying it. In both cases, reasons play the role of the elements of reasoning that support the answer. For example, we can use reasons to explain why we believe in something or to justify what we have done or what we should do or believe. Because of these roles, it is common to distinguish between explanatory reasons (ie, those in virtue of which something is done or believed) and normative reasons (those in virtue of which something should be done or believed), accepting that sometimes explaining how one arrives at a conclusion does not imply justifying it.

Due to its role, some philosophers have defended that reasons are primitive (ie, they cannot be explained by other concepts) and should be understood as considerations in favour of something. In this sense, any consideration in favour of or against a conclusion is a reason.6 For other authors, reasons are facts that can be considered by rational beings, but not considerations themselves.7 This latter view has the advantage of explaining that reasons are relatively independent of agents and that a good rational agent should be responsive to them. However, it has the disadvantage that it excludes some reasons that are not factual (such as hypothetical scenarios or the content of false beliefs).

The role of reasons in reasoning is not only that they ground conclusions, but also that they configure the way the reasoning is structured; thus, they can be seen as links in a chain. This is because reasons can relate to each other. Sometimes one reason may serve as support for other reasons to strengthen a particular conclusion; in other cases they may contradict each other and support incompatible conclusions. With this in mind, it is common to use some metaphors to explain how they interact, in that some reasons are weightier than others and can be balanced to arrive at a conclusion. In other cases, it is said that we do not need to weigh them, but to understand that the reasons are part of a structure that has different levels, with some reasons having the force to cancel others. These latter views usually assume that there is a hierarchical structure in reasoning and justification. The list of metaphors goes on and is enormous. These metaphors show how reasoning is also structured, operating on different levels and balancing reasons through deliberation and calculation. These structures in turn respond to certain requirements of rationality, as we have already mentioned.

The roles of reasons in reasoning, in conjunction with the possibility of giving reasons, helps us to understand the normativity of rationality in order to explain and evaluate the adoption of certain attitudes or actions. Rational beings can err in the exercise of rationality, they can respond poorly to reasons, they can be mistaken in identifying something as a reason or in assessing its strength, they can be inconsistent, and so on. There are generally two ways to evaluate these failures.8 The first is as irrationality, which usually refers to the presence of contradictions and inconsistencies between the agent’s attitudes and the reasons that apply to their situation. The second is as unreasonableness, which refers to the failure to respond to some reasons as well as to ponder them when reasoning.



II.Unity and Fragmentation: Epistemic and Practical

It is common to distinguish between two distinct types of reasoning and therefore of justification. A crucial criterion for drawing this distinction relates to the different nature of the considerations that reasons aim to support. On the one hand, theoretical reasoning concerns what is correct to believe, the propositional content of beliefs. It is plausible to assume that theoretical reasoning overlaps with what in the field of epistemology is known as epistemic justification.9 On the other hand, practical reasoning – or practical justification – concerns what it is correct to do.

Directions of fit constitute a powerful theoretical resource for elucidating the different workings of theoretical and practical reasoning. Consider their respective kinds of conclusions. Theoretical reasoning aims to justify conclusions with a ‘mind-to-world’ direction of fit. Practical reasoning seeks to justify conclusions with a ‘world-to-mind’ direction of fit. Thus, the generalised assumption is that the reasoning required to justify a conclusion such as ‘The train T stops in Pisa’ is of a different kind from the one needed to justify things like ‘I must board the train T’ due to the relevant difference between the different nature of the conclusions that need to be justified.

This distinction may offer a clue to understanding what we will call the ‘Unity Thesis’ and its contrary, the ‘Fragmentation Thesis’, an opposition of views which concerns in parallel reason, reasoning and reasons – and that makes for the main theme of this book when linked to legal analysis. The parallelism is unsurprising, as we have seen above the clear bonds between the three domains. Because of this, and for ease of exposition, we will normally confine ourselves in this introduction to speak of the debate on the unity or fragmentation of just one of these domains. However, in most if not all cases one could extrapolate the debate to one or the other two, or easily guess how it has bearing on it/them.

One first way of understanding the Unity Thesis might be as a denial of the aforementioned distinction between theoretical and practical reasoning. Adopting this stance would entail embracing a broad, potentially radical, unitarian conception of reasoning. Conversely, accepting such fundamental division would imply a rejection of the more comprehensive and radical version of the Unity Thesis, ie, a basic form of fragmentation. In general, throughout this work, the primary distinction between theoretical and practical reasoning is presupposed, with each form occupying distinct and separate domains.

From this assumption, different questions emerge that can be answered by appealing to different senses of the unity/fragmentation dichotomy. These different senses of the dichotomy can be predicated on each of the two distinguished spheres (theoretical and practical). Without aiming for exhaustiveness, it is worth highlighting some of the forms that the unity and fragmentation theses can take, pointing to those that have special relevance throughout this work.

First, one could ask about the ontology of what operates as ‘raw material’ in each of the reasonings involved. The issue of the ontology of reasons in fact goes far beyond the question relative to the unity/fragmentation problem. However, there are some interesting questions that can be addressed from that dichotomy: do theoretical and practical reasons share the same ontology? A specific sense that the Unity Thesis could take is by pointing out that theoretical and practical reasons share the same nature. If the answer were the opposite and there existed reasons with different ontologies, one could ask whether each of the reasoning spheres is governed by some specific type of reasons and whether there are different types of reasons within each of them. Previously, we have taken as a distinction criterion between theoretical and practical reasoning the different nature of the conclusion that each of these two types of reasoning warrants, but if each of the spheres in question were governed by reasons of a specific and peculiar kind, then perhaps we would have an additional criterion in favour of that most basic or general version of the Fragmentation Thesis.

Second, whatever the ontology of reasons is, we could ask whether there is something idiosyncratic in the fact that a certain consideration (or fact) counts as an epistemic or practical reason: can something be a practical reason for a certain action or an epistemic reason for a certain belief within a community, for example, but not be so in another? Here the Unity Thesis manifests itself in the form of what we could call the ‘universality of reasons’. This reading of the thesis holds that what counts as a reason within each of the reasoning fields is entirely independent of idiosyncratic or cultural considerations. Here the question is not of an ontological nature but relates rather to the conditions under which what could ontologically be a reason actually is one. The thesis contrary to this kind of universality is a form of fragmentation that we will call ‘conventionalism’. This form of separation may not sound so counterintuitive in the context of practical justification, especially if one thinks of prudential, legal, aesthetic reasons, etc. However, if extended to the context of epistemic justification, the situation seems to be the opposite.10

Third, we could ask about the possibility that within each of these two spheres certain fragmentations occur concerning relevant conclusions. This problem is linked to the question of whether within each of the two reasoning spheres there can be partial viewpoints in light of which different responses about the same question can be justified. In other words, can there be insular or fragmentary practical or epistemic justifications? Could it be the case that the same conclusion is justified from an insular practical or epistemic point of view but that it is unjustified from a different viewpoint? In response to these questions, the Unity Thesis adopts the form of what we could call ‘univocity of conclusions’. This thesis is widespread regarding practical reasoning given the stratification of practical reasons into, for example, instrumental, prudential and moral reasons. This issue will be revisited in the following section, and is of great importance for the present volume. We will see that there is a weak and a strong conception of this version of the thesis. In any case, it is important to recognise that this issue is conceptually distinct from the previous one. For example, whereas one might accept the universality of practical reasons (of various kinds) – ie, what constitutes a moral, aesthetic, or other type of reason does not depend on conventional considerations – it remains perfectly coherent to reject the univocity of conclusions. For example, an action could be aesthetically but not morally justified. Likewise, it is conceptually possible to endorse the universality of epistemic reasons – what qualifies as an epistemic reason does not rely on conventional considerations – while rejecting the univocity of epistemic justification. For example, p might be justified for S1 but not for S2, even if both S1 and S2 are in the same epistemic position.

Fourth, it is also possible to ask about potential interrelationships between theoretical and practical reasoning: do these two spheres operate independently or are they interdependent? One of the extreme positions in this regard holds that the conclusions reached in each reasoning field (theoretical or practical) can only be justified by appealing to reasons specific and exclusive to that field. That is, a practical justification can only appeal to practical reasons and an epistemic justification can only appeal to epistemic reasons. Following some works in contemporary epistemology, this version of the Unity Thesis may be called ‘purism’. Whoever adopts a purist view will be assuming a radical stance regarding the separation between theoretical and practical reasoning, at least concerning the sphere regarding which purism is predicated. Specifically, from the purist perspective, the division between theoretical and practical reasoning is so sharp that each of these spheres, or at least one of them, is isolated from the other and cannot be ‘contaminated’ by it. The rejection of this purist form of unity, which we can call ‘impurism’, holds that there is an inevitable intertwining between theoretical and practical reasoning. However, this thesis can present itself with varying scopes. Impurism could be limited to practical reasoning, holding that all practical conclusions depend at least partly on theoretical considerations, but not vice versa. Alternatively, impurism could be limited to theoretical or epistemic justification, holding that all theoretical conclusions depend at least partly on practical considerations, but not vice versa. Or both forms of impurism could be simultaneously maintained.

It is important to bear in mind that these different forms of the Unity and Fragmentation theses are not exhaustive. Moreover, an enormous number of precisions need be introduced given the interweaving that would emerge from the different responses that could be given to each of the relevant questions. For it is important to note that, at least in principle, each of these variants of the Unity and Fragmentation theses could be subscribed to concerning a single form of reasoning, concerning both, or concerning neither.11



III.Unity and Fragmentation: Practical Reason

As we have just seen, the idea of the unity or fragmentation of reasoning can be interpreted in different ways. In this section, we provide an overview of various interpretations of the Unity Thesis as it specifically regards the practical domain, which may be useful for understanding the discussions offered in this volume.

There are two elements that most of these interpretations have in common. First, they all accept a general structural conception of rational justification based on a hierarchically ordered set of reasons. Second, the core of the thesis in most cases is that the unity of practical reasoning is ultimately based on moral grounds. In other words, according to this idea, there is an analytical connection between rationality and morality.12 This is not to deny that there are different kinds of practical discourse – for example, political, legal, moral or religious discourse. The assumption, however, is that all these discourses are integrated or unified by a set of ultimate standards that have the status of an ideal, rational or true morality. Moreover, for some, morality is the final unifying step in any rational practical justification, and any other kind of justification is considered incomplete and can be overridden by moral reasons.

A fruitful way to present the different readings of this general idea of ‘the unity of practical reasoning’ is to note that it can be understood either as a theoretical thesis, a descriptive thesis or as a philosophical (and thus in some sense ‘necessary’) thesis. At the same time, it can refer to the characteristics of an objective justificatory discourse or to the subjective reasoning of individuals. Accordingly, the fragmentation of practical reasoning implies a different kind of failure or error in each case. Understood in the first, descriptive sense, the following passage by Carlos Nino is quite clear:


What I am trying to defend … is that the moral discourse of modernity has an imperialistic nature which prevents the subsistence of insular justificatory discourses … Things could be different from what they are, and we could live in a culture in which there are insular discourses.13



This quotation refers to a contingent feature of modernity. Interpreted in this way, the Unity Thesis, like all descriptive theses, can be empirically true or false. If the fragmentation of practical reasoning were true, this would mean that, in the practical domain, no kind of justifying reason is socially accepted as necessarily taking precedence over other kinds. On the contrary, if the Unity Thesis is true, it means that the content and typical forms of one kind of justification, namely moral justification, are considered to be predominant and stand above all other contents and forms in the practice of justification. In this sense, the truth of the ‘imperialist’ feature of moral discourse in our time would explain why other forms of justification do not prevail or are not socially allowed at all.

The Unity and Fragmentation theses can also be understood as descriptive theses about the subjective reasoning of real agents. In this case, they are psychological theses. The idea of unity states that people’s subjective reasons are hierarchically organised in different layers based on an ultimate set of dominant goals that determine a single answer to any practical question.14 The idea of fragmentation, on the other hand, recognises that the subjective preferences, interests or principles on which real agents base their practical decisions allow for irresolvable conflicts and situations in which the agent has equal or incommensurable reasons for incompatible decisions.15 Of course, nothing prevents a person’s preference order at a given time from being incompatible with their preference order at another, earlier or later moment. Both positions refer to a person’s rational deliberation at a particular point in time. The Unity and Fragmentation theses disagree on what is implied by an agent’s rational capacity. In the one case, the agent’s rationality is the ability to organise preferences and resolve practical conflicts. In the other, subjective rationality is compatible with experiencing conflict and reaching incompatible rational responses.

If the Unity Thesis is considered valid without temporal or spatial restriction, it loses its descriptive character. The principle of unity is then defended on a philosophical level as a kind of conceptual or normative necessity and can in turn have a subjective reading – referring to the psychological reasoning of the individual – or an objective one – referring to a feature of any justificatory discourse in general.

As far as the individual’s reasoning is concerned, the idea of unity in this case arises from the recognition that individuals have a complex set of desires, plans, principles, etc, which cannot all be fulfilled at the same time. If an agent does not adhere to a particular order, they are likely to frustrate most of their own motivations. A person can only be called ‘rational’ if they make practical decisions according to a coherently unified preference order or a consistent scale of priorities. In this case, the idea of unity expresses a kind of necessity.16 On the other hand, the same idea can also be understood as a duty-imposing normative principle. That is, as a requirement that one’s own inner preferences must be hierarchically ordered under a coherent set of ultimate normative standards and if one does not decide to act in accordance with such hierarchy one may be criticised as irrational. In this sense, the Fragmentation Thesis would call into question these ideas about the concept or the normative ideal of rational agency. According to this latter thesis, neither the concept nor the ideal of rational agency necessarily requires adherence to a unified order of guiding norms (reasons).

The second possibility is that the philosophical thesis of the unity of practical reasoning, whether conceptual or normative, does not refer to the subjective reasoning of the individual, but to a property of any justificatory discourse. In this sense, according to the idea of unity, every practical question about what is justified to do must be answered conclusively with a single answer. We can distinguish a weak and a strong version of this position. According to the weak version, the requirement of a single answer for every practical problem implies that any substantive normative theory on which the justification of a practical decision can be based must necessarily offer a systematised set of reasons that, all things considered, can resolve any conflict and determine whether one should do something or not.17 That is, the idea of unity requires the internal systemic coherence of any set of justifying reasons we rely on. The weak version rules out the possibility of a justificatory theory that, all things considered, does not resolve any practical question univocally. In this sense, the opposite Fragmentation Thesis states that a justificatory theory is compatible with ultimately conflicting answers that cannot be ordered hierarchically – ie, with practical outcomes that may be ultimately equivalent or incommensurable.

It should be noted that the weak version of the idea of unity does not exclude the possibility of another kind of justificatory fragmentation: it does not preclude the coexistence of several equally acceptable normative theories, each of which offers a single answer and fulfils the requirement of internal unity.

This leads to a strong version of the idea of unity that is committed to two central theses: (i) there can be only one true normative theory of justification; and (ii) such a theory must speak with only one voice, it must exclude the possibility that more than one incompatible answer is supported by reasons whose value cannot be hierarchically ordered. If one were to admit that reasons depend on human beliefs or theories, plurality would reappear. An inevitable consequence of this strong understanding, then, is the commitment to metaphysical realism with respect to a single sphere of objective reasons that is independent of any belief.18 Consequently, the Fragmentation Thesis in this case amounts to the rejection of the two aforementioned ideas and the metaphysical commitment they require. In other words, positions that accept the Fragmentation Thesis tolerate the existence of multiple permissible theories of justification that internally allow for situations in which more than one incompatible response can be rationally justified.

An important remark at this juncture concerns the role of morality in these different conceptions of the unity of practical reasoning. It should be noted that if we have a substantive conception that identifies morality with a set of true or right normative contents, none of the interpretations mentioned so far can prove that morality is the ultimate unifying parameter for all justification. Indeed, the usual way to arrive at the thesis of critical morality as the unifying basis for practical reasoning is to strip it of any substantive content and simply define it as the sphere of reasons that prevail and rank highest in the order of justificatory reasons.19

These different interpretations of the idea of unity and the corresponding opposite idea of fragmentation are logically presupposed by – or otherwise related to – many distinctions, classifications and theses that are central to the legal-theoretical field, especially to the debate on the practical character of law. One of the main interests of the various contributions collected in this volume is that they enable the reader to recognise and evaluate the implications of such connections from many different angles.



IV.Law and the Unity/Fragmentation Debate

There are many ways in which the debate on the unity or fragmentation of practical reasoning has an impact on jurisprudence and legal theory in general. The conviction that this is so provides the crucial motivation for the present volume. Thus, most of its chapters identify diverse manners in which relevant and well-known theses and views presented, endorsed and defended in the context of legal philosophy do in fact presuppose (even if oftentimes tacitly and perhaps inadvertently) commitments to one or the other side of that debate.20 Parts III and IV of this book, especially, comprise chapters seeking to uncover such commitments, critically engaging with them. In any event, we should note that, with a few exceptions, most chapters share two features we should now deal with. First, most lean towards the idea that practical reasoning is fragmented rather than unitary. Second, most chapters assume in one way or another a positivistic approach to law.

As to the former, we could say that this is due to the ‘engaging’ aim of this project: since it seems clear (or it should seem so because of this very volume) that many of the most well-known and widely discussed jurisprudential views endorse or – more often – presuppose, as a backup, a unitary conception of practical reasoning, then the more interesting it becomes to put that backup under critical scrutiny. As to the latter feature, instead of a causal explanation, we would like to offer here a supplementary discussion. In particular, we would like to hint at how we understand the relation between the debate on the (dis)unity of practical reasoning and an antipositivist approach to the law.

One might be tempted to think that any antipositivist view of the law is committed to the idea that practical reasoning is unitary. After all, how can one be an antipositivist and still adhere to the idea that reasoning is fragmented, so that the law is just another source of reasons for action in parallel – but not necessarily subordinated – to morality? Well, this would be a bit too hasty, for it is still too vague. There is indeed, however, a view that has been understood as a form of antipositivism which holds something – duly specified – along the lines suggested by that question.

Antipositivism holds that there is a necessary connection between law and morality, but this is also too vague, since it needs be specified what kind of connection that is. At least some positivists have claimed that there are some necessary connections between law and morality, but just not of the ‘relevant’ sort. For example, some positivists might think that law’s conceptual function is that of keeping the peace among people in a community, so as to allow for at least a certain extent of healthy coordination within it. And they may also grant that said function is morally valuable.21 There we have a conceptual connection between law and morality. They would still want to locate themselves in the positivist camp, however, because – say – they also hold that all legal sources relate to social facts (and never, or at least not necessarily, to moral facts), and/or because they allow for the law to have the most despicable contents without it thus ceasing to be (or counting as) law. Suppose, at least for the sake of the argument, that these amount to cogent varieties of legal positivism. Therefore, we have, a contrario, two varieties of antipositivism: (1) the claim that moral facts are somehow necessary among the facts that make law, and (2) the claim that certain normative contents are necessarily excluded from being (or counting as) law in as much as they are iniquitous (or too iniquitous).

There is another, probably more interesting way of understanding antipositivism, namely, (3) the claim that identifying the (content of the) law necessarily involves embarking on moral reasoning.22 This view has been of great importance to Western thought, and much of what is known as the natural law tradition accepts a version of it. More specifically, it is proposed that there is a system of laws that is rational, and that legal rationality is only a part of it. Every rational being is capable of apprehending this system and should adapt their behaviour to it. Accordingly, there is a common rational ground of which legal reasoning participates, and thus to identify what is legally required we need to think within a broader rational (including the moral) context.

Finally – and this is the conception we can most directly link to the question above, although versions (2) and (3) seem intuitively close enough to the unitary conception as well – there is a form of antipositivism according to which (4) the necessary connection between law and morality lies in the fact that all practical justification is and can only be moral in character, so that every act that can be properly construed of as compliance with a legal norm or as the application of a legal norm presupposes the moral acceptance of the legal norm in question. Because only thus could the norm-complying or norm-applying person even attempt to justify their action. Authors like Neil MacCormick and Carlos Nino have criticised legal positivism along these very lines, targeting the Hartian variety centred in the idea that at least a certain extent of acceptance – which is a practical attitude – is needed as an existence condition for a (clear case of a) legal system within a community: whereas Hart held that such acceptance need not be grounded in moral reasons, these critics replied that it need indeed be, since moral reasons are – in their view – the only possible providers of genuine practical justification.23 Their stance, therefore, implicates that practical reasoning is unitary in the sense highlighted as of key interest in the previous section.

Now, these alternatives have been presented here only tentatively.24 One may want to argue that one or more of these do not adequately represent any actual view. A thorough discussion of the link between antipositivism and one of the opposing stances regarding the nature of practical reasoning should of course begin by clearly defining the notions involved. In this very brief and introductory discussion we cannot afford that, but instead we wish to point out the following: if one takes the four preceding versions of antipositivism as fairly representative of actual views, it turns out that whereas a version like (4) clearly implicates adherence to the unity of practical reasoning in the justificatory way mentioned in the previous paragraph, a version like (1) does not. Version (1) amounts to a metaphysical thesis: it is a claim regarding the ontology of law – regarding, that is, what kinds of facts can and do make the law. But, in principle, such a kind of claim does not implicate anything having to do with the ways in which to justify actions and decisions.25 Ontological views deal with what there is, what there can be, and how – but not necessarily with what there ought to be.26 This means that it is possible for someone to endorse an antispositivist view of the law in the sense of (1) while at the same time denying that the realm of justification has a character as that picked out by the thesis that practical reasoning is unitary in the (here) relevant sense. An antipositivist may want to defend their view in many different ways, but among those ways the idea that practical reasoning is unitary may or may not be present.

To wrap up: while it is to be expected that most champions of legal antipositivism also subscribe to the idea that practical reasoning is unitary, this connection does not come out as a logical or conceptual necessity. Interestingly, something analogous goes conversely to the positivist side: in principle, legal positivism need not be committed to the idea that practical reason is fragmented. Maybe this explains why most chapters in this volume deal with the connection of the debate on the unity or fragmentation of practical reason with more specific issues in jurisprudence and legal philosophy, and not with the overarching debate between positivism and antipositivism.

We do not intend any of the preceding to be conclusive. Perhaps an argument can be devised to show how there are conceptual connections as those we have just tentatively denied.27 Our introductory discussion is just meant to set the stage for further analysis – at best, it perhaps also shows in whose heads the burdens of proof lie.



V.Book Contents Overview

The book is structured into four parts. Part I addresses the overarching issue of the unity of reasoning. Part II examines three distinct philosophical challenges associated with the unity of practical reason and its implications for law and legal theory. The chapters in part III engage with established theses of legal positivism, confronting them with the claim of the unity of practical reason. Finally, part IV presents three chapters focused on the relationship between the Unity Thesis and the authority of legal decisions.

The first chapter –‘Reasons and Propositions: An Approach to the Role of Propositions in the Unity of Practical Reason’, by Sebastián Agüero San Juan – is expository in two respects and suggestive in a third. First, it presents various fragments of the debate on the unity of practical reason to address two key questions: how to frame the debate and how this debate employs the concept of propositions. Secondly, it illustrates the diversity of perspectives grouped under the label ‘unity of practical reason’, while suggesting that the positions adopted in this debate can influence more specific discussions, such as those in legal theory. Thirdly, it explains, and problematises the different conceptions of propositions used in the debate on the unity of practical reason, highlighting particular challenges that arise from these conceptions.

The second chapter, ‘Normative Orders as Sets of Functions and the Unity of Practical Reasoning’, by Maribel Narváez Mora, deals with one particular way of understanding the Unity Thesis: the one that considers that there is a single source of practical justification, located in critical morality. From that understanding it follows, by definition, that acts and omissions that violate critical morality would not be justified, no matter how much they find support in legality. Her chapter attempts to show that the relationship is not always so straightforward. If we understand norms as first-level normative functions that assign rightness and wrongness to acts and omissions, and normative orders as sets of functions that also include second-level functions (some principles of normative rationality) about the right and wrong treatment of previously evaluated conduct, then certain complexities emerge. To show this, Narváez Mora considers a normative legal order that is morally fallible and endowed with coercive sanctions, and a normative moral order that is morally infallible but lacks the capacity to punish coactively morally wrong behaviour. In such a scenario, if behaviour is morally wrong but legally correct or indifferent, a judicial decision refusing to punish that behaviour would be legally justified, but it does not seem rational to accept the very same treatment for moral and immoral conduct. However, an unlawful decision to punish such behaviour with a coercive sanction would be morally wrong and also unjustified. Judging legal decisions through the lens of infallible morality leads to justified disobedience when legal correctness differs from moral correctness. But the chapter attempts to show that such disobedience cannot be morally justified if it involves unlawful coercive punishment. The oddity arises because immoral behaviour seems to become morally justified, since the price of relevance would be the defence not only of (moral) judicial activism but also of (immoral) judicial vigilantism.

In the third chapter, the first of the second part of the book, Pau Luque Sánchez disputes the platitude of the Unity Thesis, by doing a genealogy of the dialectics between that thesis and its nemesis, the Fragmentation Thesis. Although there were some unitarists among the Ancient Greeks (eg, Plato and Aristotle), it was Kant’s Foundations of the Metaphysics of Morals that, by conjoining rationality with morality, shaped the extremely influential contemporary version of the thesis of the unity of practical reason. Nevertheless, such a thesis was not historically undisputed. Some Ancient Greek tragedies, for example, could be construed as being sceptic regarding the unity of practical reason. By doing this genealogy of the dialectics between the unity and the fragmentation of practical reason, Luque intends to fulfil two aims in his chapter. The first is to suggest that the unity of practical reason is not only not a platitude, but that there are solid reasons to reject the Unity Thesis for being a bad reconstruction of our actual ethical practices and an unjustified restrictive normative proposal. The second aim is to contend the two best defences of the Unity Thesis in the Spanish-speaking world – those provided by Carlos Nino and Juan Carlos Bayón. At the end, Luque Sánchez claims that if we argue in favour of the Fragmentation Thesis, the incommensurability of reasons would emerge as a philosophical reflex of the unavoidable discomfort of our conflicting practical lives.

In chapter four, Cristina Redondo deals with ‘The Dogma of the Unity of Practical Reasoning on Moral Grounds’. The chapter proposes a critical evaluation of a prevailing position in legal theory that analyses legal norms as a kind of reasons for action. According to Redondo, the prevailing view is based, among other things, on a unitary conception of practical reasoning that locates in morality the fundamental source of the justificatory power of any kind of justifying reason. It also assumes a particular conception of morality. In the first part of the chapter, Redondo applies Williams’s perspective to criticise the particular conception of morality held by the currently dominant position and its particular conception of reasons and rational justification. On this basis, she rejects the equation between what is justified and what one ought to do morally. In the second part of the chapter, the author returns to the debate about the conditions under which law is able to justify decisions. In this context, always in the light of Williams’s reflections on morality and reasons, Redondo attempts to show that law can constitute a differentiated set of reasons that are not necessarily subordinate to morality. In particular, in relation to cases of conflict between legal reasons, Redondo emphasises that it is also possible to reject the widely accepted notion that one must act for an undefeated reason in all circumstances. She argues that, according to an adequate account of reasons in cases of conflict between reasons, one may be justified in doing something that is required by defeated reasons.

In the fifth chapter, ‘Pragmatic Encroachment, the Unity Thesis and the Law’, Diego Dei Vecchi delves into the complex relationship between practical and epistemic justification. He begins by reconstructing a distinctive version of the Unity Thesis, commonly associated with Pragmatic Encroachment in epistemology, which posits an intrinsic connection between epistemic and practical reasoning. More specifically, according to this thesis, there is a pragmatic condition on epistemic justification. Dei Vecchi then critically examines the implications of this thesis within the context of law and legal theory. His analysis focuses on how this version of the Unity Thesis influences the discourse surrounding legal standards of proof, particularly in the application to specific cases, and its broader impact on the established thesis according to which legal norms are/provide protected reasons for action.

At the beginning of the third part, in chapter six, Pablo A Rapetti in ‘Acceptance, Detached Legal Statements and Practical Reason’, attempts to show a normally unnoticed connection between the debate on the unity or fragmentation of practical reason and the jurisprudential efforts to account for the semantics and pragmatics of several kinds of discourses of and about the law. He focuses on the Hartian distinction between internal and external legal statements, and Joseph Raz’s proposed addendum of a third, autonomous and irreducible kind of legal statements –detached legal statements. Rapetti argues that detached legal statements can only be a third kind of statements, irreducible to either internal or external Hartian statements, if the Unity Thesis turns out to be true or correct as a conceptual reconstruction of the workings of practical reason. Should it instead be true or correct its contrary Fragmentation Thesis, Hart’s original distinction would show itself to be exhaustive, engulfing the presumed specificity of detached statements.

In chapter seven, Sebastián Figueroa Rubio deals with the unity/fragmentation debate keeping in mind what can be pragmatically presupposed from the intentional actions of the participants in legal practice. To this end, he analyses the concept of ‘we-intention’ developed by Wilfrid Sellars to explain the moral point of view, and then applies it to the legal sphere. On this basis, he introduces the idea of a legal point of view with which he explores some possible consequences for the defence of the Fragmentation Thesis using some arguments put forward by Kant.

Chapter eight, ‘The Unity of Practical Reason and the Thesis of the Social Sources of Law’, by Natalia Scavuzzo, seeks to defend the adoption of the Fragmentation Thesis as the best alternative for an explanatory theory of law. To this end, it presents the traditional puzzle for analytic legal theory regarding the capacity of legal norms to justify a course of action. The dilemma arises from adopting a unitary conception of practical reasoning, where only moral norms can ultimately justify action, and accepting that law is the product of spatially and temporally determined social practices. Scavuzzo argues that the dilemma derives from the conception of norms and rationality usually assumed, which can be overcome by adopting a constructivist and contextualist view. Additionally, she argues that if the Unity and Fragmentation theses are understood as conceptual theses, there are strong reasons from an explanatory theoretical standpoint to prefer the adoption of the Fragmentation Thesis. The reason is that the Unity Thesis is presented as concerning how agents justify their actions or as a normative thesis about how agents should justify them and which reasons they should use in their justification. While the first is a psychological thesis, the second, even if presented as conceptual, is a normative-practical thesis. Thus, from the perspective of an explanatory theory of law, we should refrain from endorsing such a robust assumption when analysing legal justifications.

The fourth and last part of the book starts with Paula Gaido’s chapter. In this ninth chapter, ‘No Place for Law as an Ultimate Justificatory Reason: Revisiting Raz’s and Waldron’s Accounts on Justification in the Legal Field’, she primarily intends to highlight a persistent problem in the legal field: what justificatory reasons judges and ordinary addressees are required to provide for their legal decisions and actions. In formulating her argument, she draws upon two theories of law that argue that to understand the law it is necessary to give an account of its practical relevance, a task which is not possible without showing the moral value the law realises. These are the theories developed by Joseph Raz and Jeremy Waldron. They concur that our concept of law presupposes the Unity Thesis. They coincide that legal reasons are a type of moral reasons. The significant divergence between them seems to lie in the way they conceive the moral value that grounds the law. Gaido argues that this divergence does not prevent them agreeing that the possibility of conclusively justifying legal decisions exclusively on legal (moral) reasons is not available, not only to judges, but also to addressees who want to retain rationality.

Chapter ten, ‘Inferential Authority in Practical Reasoning’, by Damiano Canale, examines Robert Brandom’s contribution to the understanding of practical reasoning, with a focus on judicial reasoning. After a brief reconstruction of inferentialist meta-semantics, the chapter highlights that the practical dimension of reasoning is, in Brandom’s view, a constitutive aspect of rationality. Furthermore, Brandom advocates a form of ‘practical deflationism’, according to which reasons for action are not made true by social or mental facts. Instead, they express inferential relations justifying language-to-action transitions, which are socially elaborated over time. The second part of the chapter focuses on the ‘common law model’ Brandom uses to explain content-determination in both practical and theoretical reasoning. Unfortunately, Brandom’s understanding of common law falls short in accounting for the institutional dimension of legal practice, which is governed by discursive entry-norms, exit-norms and structural norms that are not established by those who apply them.

In chapter eleven, ‘On the Concept of Authority and the Unity of Practical Reason’, Julieta Rabanos begins with the observation that, in recent decades, the concept of authority has been treated and discussed almost exclusively as a concept based on reasons of some kind within a broader theoretical framework that views legal philosophy (only) through the lens of practical reasoning. Her aim is to critically assess this choice and its theoretical and practical consequences. First, through the analysis of Joseph Raz’s and John Finnis’s theoretical frameworks, Rabanos attempts to show how concepts of authority such as Raz’s and Finnis’s are intrinsically linked – and heavily rely on – the endorsement of the idea that legal philosophy is a branch of practical philosophy and the endorsement of a so-called dominant position about practical reasoning, which characterises it as unitary under moral precepts. Second, Rabanos points out some issues that can be tracked to this dependence. One set of problems is connected to the priority of the committed concept of authority based on moral acceptance, and the difficulties it implies for evaluating legitimacy. Another set is connected to the specific conception of acceptance they are built upon, how it impacts on key notions such as effectiveness and compliance, and the difficulties the resulting concepts face at the conceptual, epistemic and practical levels. Finally, a last set of problems relates to how the strong dependence on these commitments might affect the plausibility and usefulness of these concepts.



VI.Final Remarks

With any luck, the discussions provided by the chapters composing this volume help illustrate the many ways in which the issue concerning the unitary or fragmentary character of reason, reasoning and reasons has very relevant consequences for many key jurisprudential topics. Of course, the specific themes covered here are only a few among many others. We hope this project works as a stepping stone for further elaborations to come.

The texts here are the result of a collective work that has developed over the years from meetings and projects among the participants. The starting point was a virtual reading group organised during the pandemic and lasting for more than a year, in which the central elements of the debate were defined. Subsequently, two conferences were organised by the group members. The first, entitled ‘Razonamiento práctico y Derecho’, took place on 20 and 21 June 2022 at the Universidad Autónoma de Madrid (Spain); the second, under the name ‘Unità del ragionamento pratico?’, took place at the Università degli Studi di Genova (Italy) on 31 March and 1 April 2023. At both events, the draft chapters of this book were discussed at progressing stages of development. The activities and this publication were undertaken as part of the Seal of Excellence – Talent Attraction ‘Agency, Reasons, and Law’ project, funded by the Università degli Studi di Genova. The principal researchers of the project were María Cristina Redondo and Sebastián Figueroa Rubio. We are grateful to the institutions that supported these activities and its participants’ involvement in them. We would also like to thank the attendees at both conferences, whose comments, questions and suggestions were very important for the development of this volume.

The publication of this book has been funded by the Asociación Mexicana de Cultura; the Ministerio de Ciencia, Innovación y Universidades – Agencia Estatal de Investigación of Spain (projects RYC2020-028666-I, PID2020-114765GB-I00 and PID2023-152057NB-I00); and the European Union HORIZON WIDERA Project, titled ‘Advancing Cooperation on the Foundations of Law’ – ALF) (project no 101079177). We are very grateful to all of these institutions for their support.
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Kinds of Reasons and the (Dis)unity of Reasoning
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Reasons and Propositions: An Approach to the Role of Propositions in the Unity of Practical Reason

SEBASTIÁN AGÜERO*


I.Introduction

The study of reasons and their role in human behaviour is a traditional topic in philosophy. In both the past and current centuries, this topic has garnered growing interest within the analytic tradition. Given the breadth of this subject, in this chapter, I focus only on a few works by recognised authors in this tradition to illustrate the role of propositions in their proposals regarding the debate about the unity of practical reason or reasoning. By doing so, I show the different conceptions of proposition used and how each entails distinct challenges for the debate.

García-Carpintero and Jespersen view ‘proposition’ as a theoretical-technical term used by philosophers to address their problems. The proposition is a key element in philosophical explanations, but the way propositions are conceived is not neutral or innocuous with respect to the explanations they contribute to. Therefore, this chapter tries to present how the notion of a proposition is used within the debate on the unity of practical reasoning; to specify which conception of propositions is employed in the debate; and to suggest some challenges of the conceptions used for the debate on the unity of practical reason or reasoning.1

For these reasons, this chapter is expository in two respects and suggestive in a third. First, it presents various fragments of the debate on the unity of practical reason to address two questions: how to situate the debate and, how this debate employs the notion of proposition. Secondly, it illustrates the diversity of proposals grouped under the label ‘unity of practical reason’, while suggesting that the positions adopted within this debate can impact sectoral discussions, such as those in legal theory. Thirdly, it explains, develops and problematises the different conceptions of proposition used in the debate on the unity of practical reason, highlighting specific challenges that arise from them.



II.The Role of Propositions in Explanations about Reasons


A.How to Situate the Debate

There is a wide variety of topics and perspectives under the label ‘unity of reason’. Accordingly, I use the proposal for systematising the philosophy of practical reason by Sylvan and Chang as an explanatory framework. This framework offers a map of the discussion that allows me to situate the reviewed authors in a bigger picture and provide a context for their work, on account of which I summarise them, focusing on the thesis being argued for and how it, or part of it, relies on the notion of proposition. Sylvan and Chang propose examining debates within the philosophy of practical reason through three thematic axes: the first involves philosophy of action, philosophy of mind, or moral psychology; the second pertains to normative or metanormative enquiries; and the third focuses on philosophy of rationality.2

The first axis of the discussion is based on the notion of motivating reasons, ie, the reasons that appear in a rational explanation of why someone did something. The investigation, thus, focuses on the objects and operations of the mental faculty. In this branch of the discussion, some questions need to be answered: what is the nature of motivating reasons? What is practical reasoning and how does it relate to theoretical reasoning? What happens when someone acts? Is there a relationship between practical reason, intentional action and autonomy?3

The second axis of the discussion is based on the concept of normative reason, ie, the reason that accounts in favour of an action or motivating attitudes such as desires or intentions. The investigation thus focuses on the reasons that justify actions or support criticism. On a metaphysical level, the following questions need to be clarified: what is the nature of normative reasons? What makes something a normative reason? What is normativity? What role does action play in understanding normative reasons? What is the relationship between normative reasons and other normative phenomena such as values and obligations? And how are actions justified by normative reasons?4

The third axis of the discussion is based on the structure of practical rationality, ie, the understanding of practical deliberation as an activity guided by rules that give structure to reasoning. The questions on practical rationality therefore relate to: what are the requirements for practical rationality? What are the normative reasons for following these requirements? What is the origin or basis of the requirements of practical rationality? What is the structure of practical rationality? Is being moral a requirement of rationality?5

Within the first axis of the philosophy of practical reason, there are four major debates. One concerns what better explains rational action: the concept of reasons or the concept of causality. Another revolves around what intrinsically motivates behaviour: desires or beliefs. A third debate focuses on the nature of motivating reasons, questioning whether they are psychological states or non-psychological entities such as facts, propositions, or states of affairs. Finally, there is a discussion on how practical reasoning relates to theoretical reasoning, specifically, whether acting for a particular reason is wholly or partly an intellectual outcome.6

Three central debates are presented on the second axis. One is the question of how the relationship between practical reasons and ethics is to be understood, ie, whether questions of morality are to be understood in terms of normative reasons or, conversely, ethics in itself is a source of practical reasons. Another question is how to understand the relationship between normative reasons and motivation, whether normative reasons can be explained (in whole or in part) by actual or counterfactual facts about the desires or motivational states of the agent or whether there can be no explanation. A final controversy concerns how normative reasons relate to other normative categories such as values and obligations; for instance, whether all normativity should be understood in terms of reasons or of other categories such as values, and if there is any explanatory priority between them.7

Within the third axis, two debates take centre stage. One concerns the possibility of distinguishing between good reasons and the requirement of rationality, with the former being associated with morality and the latter with episteme. The other concerns how to characterise the requirements of rationality, whether by coherence requirements for a set of attitudes and the ability to respond to particular attitudes, or by the requirement to resolve inconsistencies in a given situation. Both debates have led to a separation between research on rationality requirements and normative reasons.8

For the purposes of this chapter, I will focus exclusively on the first and second axes of the debate. Within these axes, the concept of proposition is frequently used to develop or construct proposals, specifically in discussions concerning the distinction and relationship between theoretical and practical reasons, the nature of motivating reasons, and the understanding of the relationship between normative reasons and motivation.



B.Which Proposals Rely on the Notion of Proposition?

Based on the above, this section will reference selected works by notable authors from the analytic tradition to illustrate how propositions play a pivotal role in their proposals regarding the unity of practical reason within the two axes of debate: one based on the notion of motivating reasons, and the other based on the concept of normative reasons.

Within the first axis of the philosophy of practical reason, the discussion revolves around the distinction and relationship between theoretical and practical reasons. In this sub-debate, Wallace posits that practical reasons are commonly understood in contrast to theoretical reasons, although the formulation of the contrast varies. One of them suggests that both are reasons to believe (theoretical) and to act (practical). Theoretical reasons relate to evaluating the truth of propositions, whereas practical reasons involve the desirability or value of actions. They would express different systems of reasons characterised by normativity. Theoretical reasons determine what one should believe, while practical reasons determine why one should do something. From this viewpoint, the distinction between them is not categorical; some argue it hinges on consequences, while others emphasise attitudes. The former propose that reasons for belief alter our belief set, whereas reasons for action prompt us to act. The latter contend that theoretical reasons guide changes in beliefs, while practical reasons guide changes in intentions.9

Regarding this sub-problem, Schroeder argues that the question of the unity of reasons is sometimes redirected to the question of the priority between them, and there would be at least two answers to this question. The practical priority thesis holds that the unifying element of reasons is that they are both (practical and theoretical) reasons for doing things, and proposes to base the difference between them on the fact that actions and beliefs are different kinds of things that can be done. The epistemic priority thesis, in turn, says that reasons for belief are reasons for believing something (some proposition), and that reasons for action are a special case of reasons in support of propositions because they are reasons for believing that one must act in some way. So, reasons are reasons to do something (to act or believe), or they are reasons to support a conclusion (a proposition that can be believed or acted upon).10

Schroeder, however, concludes that the only thing that unifies reasons is not any kind of priority, but the way they are presented or function in determining our conclusions, ie, reasons to believe and reasons to act share the logic by which they determine our conclusions. Thus, reasons unify normativity, and through them, it is determined what counts as normative, so normativity is nothing other than a question determined by the kind of weight or force characterised by the system of logic by defect as proposed by John Horty.11

Schroeder uses Horty’s system to analyse both theses. He suggests that the way of thinking about how reasons support conclusions works in two different ways. First, with respect to what ought to be done, default values are interpreted as having conclusions that are propositions about what is to be done, and their extension involves propositions about what ought to be done. Secondly, with respect to what ought to be believed, defaults are again interpreted not as having conclusions that are propositions about what ought to be believed, but as having conclusions that are contents (propositions) about what might be believed, and their extension as providing the contents that may be believed.12

Also, within this first axis, there is a further sub-debate that concerns the nature of the motivating reasons. Here, Álvarez considers that there is relative agreement on understanding reasons as ‘the fact that’, but disagreement on what these facts are. Some factualists consider practical reasons to be facts about all kinds of things that someone believes, while psychologists (internalists or subjectivists) propose that a reason is what someone believes (a mental state), the fact that they believe something (psychological fact), or the fact that someone believes something (psychological facts about an agent’s mental state). In this context, she tries to show the advantages of factualism for three types of reasons: normative, explanatory and motivational reasons. Álvarez’s factualist proposal is grounded in three assumptions. First, individuals can only act for a reason if they have some form of epistemic relationship with that reason (belief, knowledge, acceptance); thus, knowledge of the reason is a prerequisite for an explanation. Secondly, following Davidson, a reason rationalises an action only if it leads us to something that an agent saw or thought in his or her action (feature, consequence, aspect of the action that the agent wants, desires, needs, keeps, doubts, uses, commits to or agrees with). Thirdly, explanations are factive, meaning a valid explanation cannot include an untruth in its explanations. Therefore, if reasons are facts about various entities, including the mental states of the agent when confronted with cases of error, what the agent previously believed cannot be false, but rather the propositional content could be, not the belief in it.13

In this context, Scanlon proposes not to focus on defining what a reason is, which tends to emphasise the search for ontological categories. Instead, he suggests adopting the perspective of the person who views something as a reason. It is commonly assumed that reasons are limited to beliefs, but Scanlon argues that reasons are the objects selected by ‘that’ clauses, ie, the content of beliefs. If I can have an operative reason only if there are two attitudes – believing it and regarding it as a reason to believe it – then the distinguishing feature of reasons is not an ontological category but their status: they count for an evaluative attitude. Consequently, reasons are similar to the content of beliefs: propositions.14 However, the normative aspect of practical reasons complicates their identification with propositions about the natural world. Scanlon states: ‘The things that are reasons are, as I have said, the same kinds of things that can be the contents of beliefs – propositions, one might say’.15

The second axis deals with the question of how to understand the relationship between normative reasons and motivation. In this context, Olson, following Scanlon, holds that all normative reasons are facts that count in favour of actions and attitudes such as beliefs, desires, feelings and emotions. He considers that they can be moral, prudential or epistemic. Reasons are thus a primitive concept that can be understood as ‘a consideration that counts in favour of something’, and the entity that counts in favour of something is a fact. Now, he explicitly admits that the nature of this fact is controversial, for facts can be understood as true propositions of the Russellian or Fregean type, or as the entity that makes a proposition true or false, asking whether they are constituted partly by abstract properties and relations or entirely by concrete particulars.16

In this debate, Wedgwood proposes to answer the question of what normativity is, based on the concept of norm. He understands it as a general principle about how people should think or act and suggests interpreting the term ‘principle’ as a proposition or a thought that is constructed from concepts and can become the object of different kinds of mental attitudes. Since the vocabulary used in normative sentences is highly context dependent, the normative character does not depend on the sentence or its constituents, but on the thought or proposition it expresses on a particular occasion. Wedgwood therefore proposes to understand normativity as a feature of certain concepts (normative concepts) and, consequently, normative propositions and thoughts as those containing these concepts. Normative propositions are those that express such normative thoughts; while states of affairs, properties and normative relations are the elements that make such thoughts true.17

Hence, Wedgwood therefore proposes to understand normative concepts and their corresponding behavioural instructions as a function of an epistemic perspective in which normative concepts play a role in the search for an answer to a reasoning problem, ie, when the relevant epistemic perspective is integrated by the content of the normative belief and the normative concept is applied to an element of the set of alternatives that make up the reasoning problem. The belief directs the agent to adopt an ‘attitude’ towards that element of the set, ie, when the normative concept is applied to a proposition about the agent’s attitude towards the elements of the relevant set of alternatives, and the normative belief guides the agent to ‘realise’ the proposition in question. In short, the relevant way of using a normative concept derives from its essential conceptual role (the rational way of using the concept), which is to provide some kind of rational guidance for answering a relevant reasoning problem in terms of the relevant epistemic perspective. The behavioural guidance, Wedgwood proposes, should be understood probabilistically in terms of possible actions or courses of action, rather than in terms of the decision aspect of choosing a course of action.18

To summarise, within the explanatory framework of the philosophy of practical reason coexist different perspectives and problems. One of them is characterised by discussing the notion of motivating reasons and the other by discussing the concept of normative reason. Within these axes of debate, there are proposals by well-known authors who depend on the notion of proposition to build their developments. Although the proposals do not use the same conception of proposition, in each of them propositions play a central role. For example, they are used to distinguish between theoretical and practical reasons (Wallace); to answer which type of reasons has priority and to clarify how they function in determining our conclusions, understood as questions that replace the issue of the unity of reasons (Schroeder); to understand how a factualist conception can explain cases of error, considering reasons as ‘facts that’ about all kinds of things, including mental states (Álvarez); to consider that they answer the question of what reasons are, thus responding through beliefs or what is selected by ‘that’ clauses (Scanlon); to constitute an alternative to the various proposals on how to understand facts, as they allow us to understand normative reasons as facts that count in favour of actions and attitudes such as beliefs, desires, feelings and emotions (Olson); and, to understand them as the bearers of normativity when they are integrated by normative concepts, which are characterised to provide some kind of rational guidance for answering a relevant reasoning problem in terms of the relevant epistemic perspective (Wedgwood). Thus, the question to answer is how this use of the notion of proposition by one part of the philosophy of practical reason relates to the debates on the unity of practical reason. This is the issue I will attempt to address in the following section.




III.The Unity of Practical Reason and the Propositions

This section aims to show the various ways in which the debate around the unity of practical reason is understood, without overlooking that the position adopted from a broader perspective impacts sectoral debates, such as the legal field. Therefore, different possibilities of understanding the unity of practical reason or reasoning are exemplified to show how some of these align with the proposals of the authors recently presented. Thus, by connecting the use of the notion of proposition (as a device for developing proposals within the philosophy of practical reason) with some ways of understanding the unity of reason or practical reasoning, it is possible to clarify the different conceptions of proposition employed.

In the legal field, the issue of unity was approached alongside that of the normativity of law. A topic that may be introduced via two questions. First, if the identifying statements of law are descriptive, how can a justificatory reasoning be constructed on their basis?19 That is, how does the law acquire its practical character?20 Secondly, if law provides reasons to justify actions, the motivational relevance (weight) of legal norms resulting from their social nature must be explained,21 ie, it must be determined whether or not legal norms express autonomous reasons to justify actions and decisions.22 In this context, the discussion on the unity of practical reason is sometimes concretised by analysing the relations between the different points of view relating to moral, ethical and pragmatic discourses, the arguments and the rules of argumentation they involve.23 If one starts by assuming the unity of practical reasoning, one immediately understands that ‘legal reasoning’ is a special case of moral reasoning and directs the discussion to the role of moral reasons.24

However, the legal debate over the practical nature of law and the types of reasons it offers is just one facet within a broader discourse. Therefore, the commitments or assumptions made in the broader debate inevitably influence these sub-debates, as argued by Redondo.25 If discussions about the practical nature of law presuppose a broader context of debate beyond legal theory, this analysis must also focus on certain aspects of that broader debate, since its proposals have implications for the legal discourse on the normativity of law.

Within a broader discourse, a quick look at the literature shows that the expression ‘unity of reason or reasoning’ encompasses a variety of works whose similarities are not always easy to recognise. For example, ‘unity’ has different meanings, different meanings are attached to ‘reasons’, or different types of ‘reasoning’ are involved. Thus, the various debates attempt to suggest or deny ‘unity’ from different perspectives.

As an example, without claiming to be exhaustive, the question of unity is posed in philosophical literature by: (i) establishing a close relationship and interdependence between theoretical and practical knowledge;26 (ii) understanding reasons as the key to understanding all intentionality of human action;27 (iii) pondering that the reasons can be understood as a proposition28 or state of affairs;29 (iv) establishing normativity as an element shared by both theoretical beliefs or reasons and practical rules or reasons;30 (v) posing the question of the priority between reasons;31 (vi) asking how practical reasons are to be understood in light of their opposition to theoretical reasons;32 (vii) examining the character of the reasons that are premises of practical reasoning by assuming that reasons are normative, explanatory and motivational, based on the different roles that reasons play in particular contexts and how they are used to answer particular questions;33 (viii) proposing to answer the question of the unity of normativity by asking the question what is normativity on the basis of a notion of norm?;34 (ix) wondering what normative or justificatory reasons are and suggesting that they are facts of any kind that someone believes;35 (x) understanding that the treatment of normative reasons is unified by the conception that normative reasons are facts that count in favour of different kinds of actions and attitudes;36 and (xi) pondering the distinction between prudential and moral reasons,37 among many other examples.

Some of the proposals just outlined were presented schematically in the previous section (Scanlon, Schroeder, Wallace, Wedgwood, Álvarez, Olson) because they constitute relevant examples of how the notion of proposition is used within the philosophy of practical reason. Now, also, those same works exemplify different ways of understanding the unity of practical reason. This confluence is not coincidental and, in my view, stems from a certain overlap (total or partial) in the answers given to different questions or problems within this area of philosophy, such as the debates about the distinction and relationship between theoretical and practical reasons, the nature of motivating reasons, and to understand how the relationship between normative reasons and motivation link with different ways to conceive the unity; for instance, as a question about all kinds of reasons, as a problem of distinguishing or prioritising between different types of reasons, or as a concern about the normativity of reasons. Thus, I will proceed to specify the notions of proposition used in these proposals.



IV.Problematising Propositions

The questioning of the conception of propositions and the search for alternatives has a long history rooted in the origins and development of analytic philosophy.38 For instance, the controversies that the conception of propositions has provoked in this century have conducted the debate from the role of propositions in our explanations39 to the question of how to understand the distinction between force and content40 by examining their understanding as abstract entities and trying to explain what the idea of the constituents of a proposition consists in,41 together with the formulation of new proposals about their character.42

Based on these controversies, I find it is necessary to critically examine the conceptions of proposition used in the debate on the unity of practical reason. When faced with the question of how to understand propositions in the literature about unity of reason or reasoning, it is possible to say that the authors allude to four different conceptions of propositions in the debate on the unity of practical reason. Thus, this section presents the four conceptions of propositions used in the debate concerning unity of practical reason or reasoning, and then outlines some challenges for this.


A.Facts as True Propositions

The reconstruction performed in section II.B shows how four conceptions of propositions are presented, but only three of them are used in the debate. The conception that the authors do not use (but do mention) characterises reasons as facts in the sense of considerations that count in favour of something. Thus, if the entity that counts in favour of something is a fact, one possibility is to understand facts as true propositions.

Mulligan and Correia suggest that one of the formal theories of facts holds that to be a fact is to be a true proposition. According to these the formal theories of facts, the predicate ‘is a fact’ is rigid: ie, if something is a fact, it cannot fail to be a fact. This implies that something cannot be a fact without existing, assuming that facts are contingent.43 According to this understanding, some prefer to use ‘fact’ only for ‘obtaining state of affairs’ or ‘actual situations’, and to use ‘state of affairs’ or ‘situations’ for the other cases without existence.44

The theory that understands that to be a fact is to be a true proposition suggests that propositions are abstract entities expressed or signified by sentences. The existence-conditions for propositions are understood in two ways: the existence-set of any proposition is the set of all possible worlds, or it is generally world-relative. Within this theory, for instance, there is a view that understands propositions as sets of worlds, so the truth set of a proposition is the proposition itself, regardless of whether its existence is necessary or world-relative. Thus, the set of facts that exists in the world w is the set of all propositions that exist in w and are true at w, because if w is a world and Pw is the set of propositions that exist in it, let P be ∪w∈W Pw be the set of all propositions.45

This schematic revision reveals at least three aspects for the debate on the unity of reason or practical reasoning: specifically, regarding the proposals that, by clarifying what the reasons are, aims to unify the discourse around them.

The first is that when we say that reasons are ‘facts’ that count in favour of actions or attitudes, we have not closed the debate, because the notion of ‘fact’ is highly controversial and, consequently, there are a wide number of conceptions surrounding it. Therefore, saying that reasons are ‘facts that count in favour’ is not sufficiently clarifying, and without taking a clear stance on what facts are, it is still unclear what a reason is. Thus, there is a methodological refuge in assuming a primitivist conception of reasons and/or facts, ie, maintaining that they are unanalysable concepts. However, even assuming this position some type of explanation is necessary, which involves situating the primitive notion within a broad network of interconnected concepts, some of which have been analysed or defined previously.

The second point is that the different ways of understanding the predicate ‘is a fact’ provide additional precision to the debate between Scanlon and Dancy regarding whether reasons are propositions or states of affairs. If we accept a rigid conception of the predicate, the difference between the two authors is nuanced or diluted because there may be ‘non-existent facts’ or ‘unsubstantiated states of affairs’. In contrast, their opposition only makes sense if we assume a non-rigid conception that reserves the notion of fact for what exists.

A third point, also related to how to understand the predicate ‘is a fact’, presents a different path from the factualist position defended by Álvarez. By defending a factualist position regarding what reasons are, Álvarez resorts to the notion of false propositional content to explain cases of error (the propositional content could be false, not the belief in it). However, one could perfectly choose the route of adopting a rigid conception of the predicate ‘is a fact’, thereby differentiating between existing and non-existing facts, and then assume that the conditions for the existence of propositions are necessary (ie, regarding the set of all possible worlds). This latter approach would ensure the factive nature of explanations concerning reasons.



B.Constitutive Version of Proposition

Traditionally, propositions have been understood as what is expressed by a descriptive or declarative sentence or statement. The reason for this is that these are the only ones that have truth values.46 This conception, known as the constitutive version of the distinction between content-force, suggests that propositions are contents, senses, or meanings of declarative sentences that are ultimately truth-value bearers.47

The main challenge of this conception is the question of how or why propositions have truth values. Under this view, propositions are the primary bearers of truth: ie, statements, assertions, judgements and beliefs are true or false insofar as they capture a proposition, and propositions are true or false in themselves. Thus, the challenge arises from the fact that, under this conception, propositions are conceived as abstract objects, for instance, as sets of possible worlds or functions from possible worlds to truth values. The question is how can an object that is completely detached and independent of reality (abstract object) have anything to do with truth. Alternatively, how is the idea of proposition compatible (as an abstract object) with the mere existence of contingent objects?48

The constitutive version, for example, refers to the conception of propositions used to present the unity of reasons based on the differences and relations between reasons, and the perspective of the person who views something as a reason. In the first case, it distinguishes between theoretical and practical reason. For instance, Wallace suggests that theoretical and practical reasons are ‘reasons to’, theoretical to believe and practical to act. Theoretical reasons relate to evaluating the truth of propositions, whereas practical reasons involve the desirability or value of actions. In the second case, Scanlon employs this conception of propositions to understand the reasons as propositions (the content of beliefs), assuming the identification of propositions with the natural world.

Thus, without a satisfactory explanation of how propositions, conceived as abstract objects, represent reality and are connected to truth, on the one side, the strength to support the distinction between theoretical and practical reasons is weak, and on the other, Scanlon’s position also loses its strength. Without such an explanation, the debate about unity of reason is left to grapple with questions about how theoretical reasons relate to evaluating the truth of propositions, and how reasons (understood as propositions) are connected to the natural world.



C.Taxonomic Version of Propositions

The other conception, called taxonomic version of the content-force, proposes that propositions are contents, senses or meanings that are shared between different subjective acts that must be performed with declarative, imperative or interrogative force. The taxonomic version of proposition suggests that propositions are something shared between different acts, ie, what can be believed or acted upon, or even between what to do and its extension over what ought to be done, and what might be believed and its extension upon what may be believed.

The well-known Frege–Geach problem gives impetus to the taxonomic conception of propositions. The problem is whether one and the same content is presented only in the evaluation of its truth or falsity, or if the same proposition is also presented in non-assertoric discourse, such as in conditional statements.49 If we conclude with Geach that the assertion does not constitute the nature of the proposition, then we have propositional contents presented as objective, forceless and perhaps even temporally prior to any committal act such as an assertion. It is therefore possible to grasp or merely entertain a proposition through a non-committal act and establish an equivalence between the propositional and the representational content. A further impetus to consolidate this position is found in speech act theory, as it proposes that the same propositional content can be affirmed, questioned, commanded, etc. Accordingly, the forceful acts are subjective: through them force is added to a speech act and the force indicators do not contribute to the content.50

The taxonomy version allows us to guide the debate about the unity of reason in two ways. On the one hand, there is the question of the priority between theoretical and practical reasons. Under practical priority, all reasons are reasons to do something: to act (practical reason) or to believe (theoretical reason). Under epistemic priority, all reasons are directed towards supporting a conclusion: a proposition that can either be believed (theoretical reason) or acted upon (practical reason). On the other hand, what unifies reasons is how they are presented or how they function in determining our conclusions about what ought to be believed or done. This system defines reasons as premises that, from a set of information and a set of default rules, trigger a conclusion: a proposition about what ought to be believed or what ought to be done.

The challenges of this conception of propositions are linked with the force and description of speech act. Tarello suggests that an utterance such as ‘There are vipers hidden under these stones in the sun’ is formulated in the indicative and generally has an assertive meaning, but in certain contexts (eg, on an expedition) it can have the effect of prescribing or suggesting that stones must not be moved. Tarello assumes that cognitive propositions are based on a communication associated with a state of affairs whose direct function is to convey knowledge and not to influence behaviour, although it is indirectly possible to generate this influence. Thus, if a communication directly influences behaviour, it is a default or imperative proposition.51 In turn, Hanks proposes analysing the following utterances: (i) ‘Clinton did what Obama did’; (ii) ‘Clinton and Obama did the same thing’; (iii) ‘Clinton stated what Obama stated’; and (iv) ‘Clinton and Obama stated the same thing’. Certain ways of talking about (or describing) actions emphasise their practical aspect (what a subject does), while others emphasise their theoretical aspect (what is said).52

Tarello’s example shows the way in which an assertoric sentence that aims at information can also have an indirect illocutionary capacity, like an indirect imperative force that provides reasons for an action. So, the taxonomy version would therefore have to determine how these indirect functions of propositions are to be explained. Thus, the usefulness of the notion of proposition is diluted for a part of the debate on the unity of practical reason, as, depending on the context, the same speech act can use the same proposition to express both affirmative and imperative actions simultaneously.

Hanks’s example, for its part, demonstrates that when we are confronted with the same event, we can emphasise either its theoretical aspect (discussing its content and the assertion made) or its practical aspect (discussing the actions performed and their normative character), depending on how it is described. Thus, if do not arise different kinds of reasons from the facts or circumstances themselves but from our description of them, those who seek to unify reasons through the notion of priority or weight in reasoning must suggest guidelines for how to describe or characterise these reasons. This is because, from one perspective, the theoretical aspect may be emphasised, while from another, the practical aspect may be more relevant; nevertheless, the question still remains regarding who or what determines the emphasis.



D.Hanks’s Version of the Proposition

Hanks’s conception of the proposition attempts to avoid the problems of the constitutive and the taxonomy versions of propositions (previously mentioned).53 The main characteristics of this version are: (i) every proposition must be explained by subjective acts that must be performed with force; (ii) force unifies the relevant class of propositions and transforms them into a type of action, (be it assertive, directive or interrogative); (iii) the proposition reflects theoretical, practical or inquisitive positions taken by the subject towards the reality of a state of affairs; (iv) the indicator of force contributes to content, so that any account of propositional content must regard force as inherent in the proposition; and (v) force can only be cancelled when the act is inserted into a more complex context.54

Wedgwood uses Hanks’s version of the proposition to explain normativity through the normative propositions that express normative thoughts. In addressing the issue of how normativity is to be understood, propositions or thoughts are used because the normativity is a feature that occurs when they contain normative concepts. In other words, the question here is how normative propositions acquire their character, and Wedgwood suggests that it would be a question of particular concepts: concepts that provide behavioural guidelines, and are highly context dependent.

However, the main challenge of this conception of propositions is that the discourse on reasons becomes subjectivised. This conception, which accepts different kinds of propositions and understands them as types of actions, posits that any proposition must be explained in terms of subjective acts whose occurrence must be carried out with force. Propositions are not merely representations of states of affairs; they also contain or reflect, in some way, the theoretical, practical, or inquisitive positions that the subject adopts regarding the reality of these states of affairs. Thus, if the declarative or normative character of propositions depends on the position the subject takes with respect to how the world is, then the discourse on reasons becomes subjectivised.




V.Conclusion

The chapter illustrates (out of the blue) the lack of uniformity in the debate about the unity of practical reason by exemplifying the different ways to understand practical reason, unity, reasons, facts, normativity and specifically, propositions. The conceptions of proposition are key elements in these philosophical explanations, and the way they are conceived is not neutral or innocuous, as each one presents different challenges to the explanations they contribute to.

First, this chapter specifies the different topics and perspectives in the philosophy of practical reason. Among them, it focuses on proposals where the concept of proposition is used to develop postulates, particularly in discussions concerning the distinction and relationship between theoretical and practical reasons, the nature of motivating reasons, and how to understand the relationship between normative reasons and motivation. Secondly, the chapter displays two aspects: on the one hand, the diversity of ways to understand ‘unity’ and ‘reasons or reasoning’ within the debate and, on the other, how the commitments made in the broader debate inevitably influence sub-debates, such as the normativity of law. Thirdly, the chapter shows how the proposals presented in the first section depend on four different conceptions of propositions and how each conception presents distinct challenges to the proposals about the unity of practical reason or reasoning.
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Normative Orders as Sets of Functions and the Unity of Practical Reasoning
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I.Introduction

Can a judicial decision that violates critical morality be justified? The response to that question depends on several interrelated assumptions,1 one of which is whether the justification that is asked for is relative or absolute. Accepting multiple modes and sources of justification offers an affirmative answer. Even if a judicial decision violates the rules of critical morality, it can be justified according to other criteria of justification that can be not only legal but also economic or religious. If, on the contrary, justification is understood to be of a unique type, namely the type that only critical morality can provide, then the answer is negative. This is because a violation of critical morality is tantamount to being ‘unjustified’. Accepting this negative answer is a way of supporting the Unity Thesis (UT),2 even if that interpretation does not seem to have much potential. This is because it is limited to establishing a semantic correlation between ‘substantive justification’ and ‘moral correctness’. In principle, once that correlation is accepted, no other kind of rightness can be a source of justification. Consequently, a legal order would be unable to supply justifications when a judicial decision applying that order violates critical morality. But conversely, such an order would be superfluous3 as a normative framework when its stipulations align with those of critical morality.

In this chapter, I would like to offer a semantic approach to the thesis to show that what it seems a mere truth by definition has a paradoxical consequence: in some cases, it implies the practical irrelevance of critical morality itself.

To show how critical morality can become irrelevant according to its own contents when assessing a judicial decision, I will first introduce a quasi-formal model of norms. The introduction of this model will allow us to compare legal and moral correctness, since all norms will be conceived as functions that distribute correctness and incorrectness over actions and omissions, generating spaces of compliance and non-compliance.

Second, I will specify five principles of normative rationality, which are a way of making the semantics of the normative vocabulary explicit. For semantic inferentialism, as put forth by Robert Brandom,4 the meaning of a term or expression is derived from its role in inferential processes. Rather than relying solely on extra-linguistic reference or truth conditions, inferentialism focuses on the rules of inference associated with linguistic practices. These rules include rules of affirmation, negation and implication, which provide content to the term. Therefore, understanding a concept involves accepting certain inferences. In our case these principles define normative functions and their relations irrespective of the concrete distribution of correctness and incorrectness for the actions and omissions that have taken place. These principles also allow for accommodating both types of normative orders – legal and moral.

Finally, I will examine the relationship between recognising a unique source of justification and the presence of coactive sanctions in the law, together with the absence of that type of sanction in critical morality. If the presence of coercive sanctions and the absence of coercive sanctions are features of the law and critical morality respectively, then critical morality ends up justifying legal decisions that treat immoral behaviour in the same way as morally irreproachable behaviour. As a corollary, we could say that critical morality needs sanctions, not for the sake of effectiveness, but for the sake of its own rationality.



II.A Model of Norms as Functions

In the – normative – model of norms that will be used in this chapter, norms are functions. A function is a way of relating the elements of two sets: an initial set or domain, and a final set or co-domain. The functions we will be examining operate from classes of actions to one of the two values of correctness: correct (C) and incorrect (¬C). In a broad sense, the idea is similar to that of input/output deontic logics, because the functional structure remains the same, since it deals with ordered pairs of classes of actions and correctness values. However, the way in which its elements are combined is quite different.5 For the relation to be functional, it is necessary for each element of the domain to be assigned a single value from the co-domain, so gaps and antinomies are irrational; but multiple elements of the domain may receive the same value, so redundancies are not a problem of rationality.

Functions are neither true nor false and they can be expressed and represented in several equivalent manners.6 Normative sentences are our usual way of expressing these functions. However, since a representation that shows structurally how a function works is very different from a representation that shows sentence structure, they are not a good way of representing them.7 There are no deductive relations between functions but, if a function assigns a property to the elements of a set, then the elements of any subset of that set – excepting empty sets – will have that property too. That can be seen as a relation of logical consequence.

The ways in which an action or an omission can be normatively qualified in natural languages are very diverse,8 but when treating the norms as functions the normative vocabulary is simplified. The deontic operators Obligatory (O), Prohibited (PH) and Permitted (P) distribute the two normative values Correct (C) and Incorrect (¬C) over classes of actions, defining the deontic operators as follows:


	OA = CA ∪ ¬CA′
Obligating an action A is to qualify the performance of that action A as correct and its non-performance as incorrect.


	PHA = CA′ ∪ ¬CA
Prohibiting an action A is to qualify the performance of that action A as incorrect and its non-performance as correct.


	PA = CA ∪ CA′
Permitting an action A is to qualify the performance of that action A as correct and its non-performance also as correct.




A fourth operator will be added, the Blocking operator (B), defined as:


	BA = ¬CA ∪ ¬CA′
 Blocking an action A is to qualify the performance of that action A as incorrect and its non-performance also as incorrect.




These definitions of the operators O, PH, and P reformulate the notion of maximal solution in the characterisation made in Normative Systems by Alchourrón and Bulygin.9 However, there are important differences. First, the normative values they distribute are correctness and its negation, incorrectness, rather than the character of permitted or not permitted. In this way we use normative values (correctness and incorrectness) that are suitable for any system of norms, and we are freed from having to consider the polysemy of the term ‘permitted’ and the different forms of negation of permissibility. Of course, any use in natural language of the ‘permission’ vocabulary has to be accommodated when deciding which normative functions are expressed or represented by a normative sentence.

Secondly, in Alchourrón and Bulygin’s model, norms are correlations of cases with normative solutions. This makes it essential to consider the structure of conditional norms, since they are the standard version of regulative norms:10 each norm provides a consequence (correlates a normative solution) for certain antecedent conditions (to a generic case made up of relevant properties). A normative solution is a deontically qualified action, selected from a universe of actions, which is independent of the properties that integrate the generic case. But in the model presented here, each class-term (referring both actions and relevant properties) is incorporated into the configuration of the classes of actions that are normatively qualified. Consequently, conditional norms disappear from the model.

Thirdly, there is no negation of a deontic operator in a normative function. There are no negations of norms in the model. This is because when the distribution of correctness and incorrectness is carried out on classes of actions and their complements, it is not a product (conjunction) of the classes that operates, but a sum (disjunction) of them.

So, if we try to deny a normative function such as OA = CA ∪ ¬CA′ that would result in ¬(CA ∪ ¬CA′) = ¬CA ∩ CA′ = ∅. The intersection of a set with its complement, or the product of a class with its complement, will always be an empty set or empty class. This would occur irrespective of what properties or values these classes have, for example, being right actions or being wrong actions.

Of course, the introduction of a blocking operator (B), is completely foreign to the formalisations of deontic operators. It should be noted that the blocking operator is mentioned only to the extent that it is a distribution of correctness values that meets the definitional criterion of norms as functions. However, the principle of normative rationality number (P1) precludes its rational use – but not its actual one11 – as it would implicate that there is no correct course of action to follow or compliance space to be situated in.

The model treats the operators O, PH, P and B as operators that distribute correctness (C) and its negation incorrectness (¬C) over classes of actions and their complements. They define functions that associate classes of actions with correctness values. These values are binary and exhaustive. Every action or omission that is qualified by a normative function is either correct or incorrect.

Since we can think of innumerable cases in which actions of all kinds are neither correct nor incorrect, but merely indifferent,12 one might think that this is patently false. However, in this model the values distributed by normative functions, correct and incorrect, are also normatively defined as discussed further in the following section of this chapter.

In Figure 1 we see some representations of normative functions when certain actions13 are obligatory or forbidden. The first column contains actions truth-functionally described and modalised by a deontic operator: in these examples, obligatory and prohibited. In the second column appear the classes of actions and their complements normatively qualified as correct or incorrect. As mentioned above, when discussing how this differs from Alchourrón and Bulygin’s maximal solutions, a union of sets or sum of classes (∪) is required, as shown in the diagram. The function assigns correctness values to certain actions and omissions. The class of correct actions – the space of compliance – is shown in grey and the class of incorrect actions – the space of non-compliance – is shown in white.


Figure 1Some representations of normative functions

[image: image]

Input/output tables may be a more appropriate representation of the above functions than Venn diagrams as the number of class terms increases. It is worth noting that the introduction of a new class-term can lead to a significant increase in both the correctness and incorrectness classes and the number of normative functions. This can render a non-scalable tool such as a Venn diagram ineffective. But Venn diagrams are helpful to visualise how the introduction of new ‘relevant properties’ – to use the name given by Alchourrón and Bulygin – transforms the spaces of compliance and non-compliance. And because principles of normative rationality operate in those spaces, we need to see them clearly.



III.Principles of Normative Rationality

As I said, principles of normative rationality make explicit the semantics of the norms-as-functions vocabulary. They tell us what semantic commitments we have when using ‘there is a norm that’ ‘it is correct that’ and they define the relations of implication and incompatibility among assertions on norms irrespective of the concrete distribution of correctness and incorrectness for actions and omissions of specific norms.


(P1) Every norm must offer a path of correctness to be followed, that is, it must generate a compliance space to be situated in.

(P2) Every action considered by a normative order must have assigned a normative value.

(P3) In any normative order, correct and incorrect behaviour must be treated differently.

(P4) In any normative order, incorrect actions and omissions (non-compliance) must be treated worse than correct actions and omissions (compliance).

(P5) In any normative order, only incorrect behaviour (non-compliance) can be punished.



The principles that involve the normative order (P3, P4 and P5) are second-order binary functions in the sense that they take into their domain (as an input, or argument if you prefer) classes of already correct and incorrect behaviour associated with a type of reaction to that behaviour and assign a value of correctness to these pairs. Consider the categories of killing, acting in self-defence, and punishing the person who killed someone.

From a normative function that prohibits killing, we derive the rightness of not killing and the wrongness of killing. The principles of normative rationality determine that it is a correct reaction to treat wrong behaviour (killing) worse (punishing it) than right behaviour (not killing). If another normative function14 includes self-defence among its class-terms, then the same reaction (punishment) becomes incorrect in the case of killing in self-defence, since we are now reacting to a correct action, which is defined by the presence of different properties. Punishing those who kill in the absence of self-defence conditions is a correct reaction and punishing those who kill in self-defence is incorrect. Abstracting from the specific behaviour, the principles distribute correctness and incorrectness to pairs of elements, where the first element of the pair is a correct or incorrect behaviour and the second is a response to that behaviour.

(P1) expresses the minimum entitlement the semantics of the predicate ‘is a norm’ validates. Whatever the source of a norm is, it must be logically possible to follow it, to comply with it, to obey it, to fulfil its content, or to act in an equivalent way. If a norm does not generate a space of compliance in which the addressee has to be located in order to follow the norm, to comply with it or to obey it, then we are not dealing with a norm at all. (P1) tells us that blockades are incorrect:15


(P1) = ¬C (¬CA ∪ ¬CA′). This can be read as ‘it is incorrect for an action and its corresponding omission to be jointly incorrect’. The iteration of the correctness value is not problematic, as it is the iteration of deontic operators. Sums and products deployed by an operator cannot be applied to itself, but correctness and incorrectness, on the contrary, operate analogously to truth and falsehood and can be iterated. By applying the De Morgan transformation, the principle is equivalent to CA ∩ CA′. That formula represents the intersection of a set, and its complement (or the product of a class and its complement) is the space of correctness. Unfortunately, that operation equals to an empty set (∅). No space of correctness, no norm.



Regarding (P2), any norm needs to assign a correctness value to the classes of actions and omissions it contemplates. (P2) tells us that antinomies are incorrect:


(P2) = ¬C (CA ∩ ¬CA), and that is equivalent to ¬CA ∪ CA. That means that if the very same action or omission is associated with the two normative values of correctness the relationship established is no longer functional. The union of a set or the sum of a class with itself is the very same set or class, and having two values goes against being a function.



Regarding (P3), the normative order involved must treat differently what has been normatively evaluated as different given an action and the corresponding omission. Compliance and non-compliance must be treated in different ways. There is no need for any specific type of treatment. From severe sanctions to silence, from millionaire awards to discrete applause, whatever are the treatments that a normative order offers to compliance and non-compliance they cannot be equivalent from the evaluative perspective. No behaviour can be motivated if doing right or wrong is treated equally:


(P3) = C (CA ≠ ¬CA).



Regarding (P4), the normative order must treat correct behaviour, compliance, better than incorrect behaviour or non-compliance. There is an internal relationship between being treated better for compliance than for non-compliance regardless of the source that gave the correctness value to the behaviour. Representing the relation ‘CA is treated better than ¬CA’16 as:


(P4) = C (CA :> ¬CA).



The ways in which coercion and sanction are conceptualised, both by dogmatics and by general jurisprudence, are highly variable. Here I do not present a proposal for the systematisation of types of negative consequences, such as sanctions, nor do I provide an analysis of the specific factors involved in the individualisation of normative orders. Consequently, my formal approach is designed to be compatible with a wide range of theoretical considerations in these regards. This chapter uses a notion of sanction loosely understood as a negative consequence foreseen for incorrect behaviour. This general idea is sufficient to apply the normative principles of rationality that make up the model of norms as functions. It should be recalled that dealing with a norm means that there is at least one correct course of action. Furthermore, the foreseen consequences for correct courses of action (compliance) must be, whatever they are, less harmful than those foreseen for incorrect courses of action (non-compliance). Thus, any incorrect behaviour, whether intended or otherwise, within the framework of a normative order may be subject to sanctions.17

According to (P5) normative orders should only provide sanctions for incorrect behaviour. If an action or omission is correct in a normative order, it should not be sanctioned. Indifferent actions are still considered correct within the normative order, as long as they should not be sanctioned.18 This is the case whether we use a normative function introduced by the permitted operator (P) – which has a reading equivalent to Facultative or Optional – or whether the case is an instance of genuine indifference in as much as it has not even been taken into consideration. Again, an element of Alchourrón and Bulygin’s model, known as weak permissions, is translatable into the vocabulary of normative functions. A class of actions not explicitly permitted is described as ‘weakly permitted’ because it has not been prohibited either. In the model here in use permissibility is not distributed but values of correctness, and furthermore, the model does not describe norms, but establishes conditions of rationality for their production – ie, it has a normative character. The sentences used to express norms are defective – in drafting – if they do not correlate all the elements of the domain with some value in the co-domain (normative gap). That kind of defect, that an element of the domain has not been associated with a value of correctness, has to be remedied using the principles of rationality (second-order functions), which will treat it as correct. Being qualified as indifferent in the eyes of these normative orders, according to the model presented here, has a normative reading: these orders should not punish or react against actions that are indifferent according to them, because only incorrect behaviour (non-compliance) can be punished.19


(P5) = PH (C ↔P) = C (C∆P) ∪ ¬C (C∆P).



The paradox coming from the truth by definition reading of the UT manifests itself, as we will see, when a behaviour is indifferent or correct for the law, yet that behaviour is incorrect according to the best judgement of critical morality. Indifference for the normative orders under consideration is placed within the space of correctness of these orders, given that indifference and correctness cannot be punished within them.



IV.Reactions to Compliance and Non-Compliance

We can examine two scenarios in which the correctness values ascribed to a given behaviour by a Legal Normative Order (LNO) and a Moral Normative Order (MNO) are in conflict. The focus of our interest are the reactions to compliance and non-compliance that a rational normative order should provide and avoid.

The argument will operate with two normative orders defined by the following features.

A LNO which evaluates behaviours in a morally fallible way – it sometimes considers legally right what is morally wrong and vice versa – and uses coercive sanctions to punish behaviours it considers wrong.

An MNO that is morally infallible – all its provisions constitute the standard of what is morally right and morally wrong – and does not have coercive sanctions to punish the behaviours it considers wrong.


	LNO deems a class of actions incorrect, and MNO deems it correct (or indifferent). A negative reaction to that behaviour, for example a judicial conviction, provided according to LNO, is it instead justified according to MNO?

	LNO deems a class of actions correct (or indifferent), and MNO deems it incorrect. The treatment given to that behaviour, for example a dismissal of the case, provided according to LNO, is it instead justified according to MNO?



In both normative orders the assignment of the normative value incorrect (¬C) points to the place of the justified negative reaction in the light of that order’s assessment, defining the space of non-compliance. The judicial decisions of which we want to know if they are justified are precisely those individual norms that the judges produce when they decide cases. These addressees are located in a space of correctness (compliance) or in a space of incorrectness (non-compliance) and the judicial decision is the individual reaction.

A particular feature of judicial decisions is that they enforce the law in a coercive way,20 which is an aspect of the institutionalised nature of the law. The handing over of money, the demolition of a building or forced imprisonment do not require the cooperation of the citizen in order to be enforced. When the legal decision is the response to legally wrong – unlawful – actions, we usually speak of penalties, sanctions or punishment. The performance of morally wrong – immoral – behaviour does not involve institutionalised responses triggered by critical moral judgements,21 although positive morality includes a range of sanctioning responses from gossip criticism to lynching.

MNO also contrasts to positive or social morality because it is a critical external perspective that permits the evaluation of law22 and its content is not related to social pressure or social attitudes.23 The negative reactions provided by MNO are judgements of disapproval and not punishments, penalties, sanctions, or impositions to force actions or omissions. The critical moral response to moral incorrectness cannot be a coercive sanction:24 an idea which is compatible even with non-cognitivist or expressivist views on what a judgement of critical morality is.

Legal, moral or social normative orders not only determine the rightness and wrongness of actions and omissions, but they also have higher-order functions that determine how it is right to deal with compliance and non-compliance as established by the first-order functions. As I have said, second-order functions take as arguments rightness and wrongness (whatever the content of the first-order function), together with a response, and have as their output the rightness or wrongness of that response.

In Kelsen’s work, this issue is nuclear.25 Applying the law consists both in doing the legally right thing and refraining from doing the legally wrong thing, but also in punishing the unlawful act when it occurs. As said, to punish those who kill in the absence of self-defence conditions is a correct action and to punish those who kill in the presence of such conditions is incorrect. This is how the effectiveness of the law is framed.

Transferred to the context of social rules, Hart also put the use of normative language in two places. One in which, as a reflective critic, the deviation is censured, and one in which a reaction or absence of reaction is a manifestation of how justified the initial critic is considered to be.26 Also the distinction between sanction and nullity – which points to the difference between constitutive and regulative rules – implies the correction of different treatment for constituted and non-constituted normative realities. In cases of nullity, it is the incorrectness of the action which prevents the validity of the claim.

If LNO and MNO distribute the correctness values differently, and there is only one source of justification, one would expect to know the answer about which decision is justified applying the norms of those normative orders without difficulty.



V.Moral Activism and Immoral Vigilantism

To test the semantic correlation between ‘substantive justification’ and ‘moral correctness’ of our working interpretation of the UT let us consider the possibilities offered by two classes of actions. The first one (φ) ‘sheltering undocumented persons who are going to be deported’, and the second one (ψ) ‘taking advantage of tax engineering to avoid paying taxes’.27 Due to the number of possible distributions of correctness and incorrectness and the exclusion of blockades we have three potential rational normative functions regulating each conduct:


‘It is allowed (optional or facultative) to shelter undocumented persons who are going to be deported’

Pφ = Cφ ∪ Cφ′

‘It is forbidden to shelter undocumented persons who are going to be deported’

PHφ = ¬Cφ ∪ Cφ′

‘It is obligatory to shelter undocumented persons who are going to be deported’

Oφ = Cφ ∪ ¬Cφ′

‘It is allowed (optional or facultative) to take advantage of tax engineering to avoid paying taxes’

Pψ = Cψ ∪ Cψ′

‘It is forbidden to take advantage of tax engineering to avoid paying taxes’

PHψ = ¬Cψ ∪ Cψ′

‘It is obligatory to take advantage of tax engineering to avoid paying taxes’

Oψ = Cψ ∪ ¬Cψ′



Let us assume that LNO and MNO assign the correctness values to φ-ing and ψ-ing recorded in Table 1 resulting from some of the normative functions above and that, by application of (P5), giving a negative reaction to those actions (represented by ‘ς’) results also as follows:28

Table 1Distribution matrix of correctness values
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If we accept the principles of normative rationality – that make explicit the relations between correct and incorrect – and a UT according to which a unique source of justification is available, it has to be easy to establish whether these four decisions are or not justified.


D1a: A judge does apply the law and does punish someone who φ-ed.

D1b: A judge does not apply the law and does not punish someone who φ-ed.

D2a: A judge does apply the law and does not punish someone who ψ-ed.

D2b: A judge does not apply the law and does punish someone who ψ-ed.



The decision D1a – to punish an individual case of φ-ing – would thus not be morally justified; it would be a morally unjust punishment. D1b can be the decision of an activist judge who disregards the law and dismisses the case not punishing someone who φ-ed. Under the very same assumptions, it is morally justified. But what happens with D2 decisions?

The question seems to have a flipside. If a legally sound judicial decision can be immoral as happens in D1a, can a judicial decision that violates the law be moral? If the situations were completely symmetrical, there would seem to be nothing suggesting the contrary, ie, if we consider only the correctness value of the actions established by the legal and moral normative orders. This is what happens in D1b, if the judge unlawfully dismisses the case of the person who gave refuge and does not impose the sanction foreseen by the law.

Now, that reasoning applied to D2b would justify reacting to the avoidance of paying taxes with a worse treatment than to the correct behaviour of contributing. But how much worse? That seems to depend on the morally established treatment for those who pay taxes out of conviction. Moral praise and moral reproach are the moral reactions available in MNO. But no doubt an illegal sanction imposed by a vigilante judge cannot be morally justified. The ruling D2b of judges who impose coactive negative consequences for the legally licit but morally reprehensible conduct are unjustified as soon as some moral principle or principles incorporated into the law are considered morally hierarchically superior. But then, those principles by themselves would justify treating morally right and morally wrong conducts in the same manner by the law.

The question we are dealing with is whether or not a (de facto) judicial decision that punishes immoral conduct that is legally correct or indifferent is justified, provided that the only source of justification is critical morality. Of course, there are ways of trying to justify a judicial decision that is not legally correct. This can be done, for example, by invoking certain interpretative criteria or by invoking certain constitutional principles.29 But, I repeat, that is not the question. The question is whether from the perspective of critical morality such a decision is justified. In D1a, a morally correct conduct – sheltering undocumented persons who are going to be deported – is punished in court, and in D2b, a morally incorrect conduct – taking advantage of tax engineering to avoid paying taxes – is punished in court. When the UT is considered true by definition, MNO prevails in the pursuit of justification, regardless of the context. However, if the LNO tolerates or promotes a certain conduct as happens in D2, to punish it is contrary to the law, but the moral judgement of an illegal sanction cannot be the same as that in D1a. The legal punishment of someone who is harbouring a hunted person is by definition unjustified. It is an injustice. The UT offers a straight answer when morally correct conduct is legally punished as happens in D1a.

But if a vigilante prosecutes and illegally punishes someone for morally wrong behaviour, is that morally justified?

If we say that it is – we must repeat: morally, because legally it is an aberration – the answer can be based on principles regarding the normative rationality of treating morally wrong behaviour differently and worse than morally right behaviour. But because of the coercive nature of the punishment, the violation of hierarchically superior moral principles and values, the response by critical morality must be negative. Although the behaviour was morally wrong, so would be the illegal response to it, and therefore it is not justified. Here appears the asymmetry between the two cases under analysis. For if the law considers immoral behaviour to be right, it should not punish it legally, but it would not be morally justified in doing so de facto either. Legally tolerated or encouraged but immoral behaviour does not justify counter-legal decisions involving the coercive imposition of sanctions, but counter-legal acquittals of those unjustly treated by the law would instead be justified. From the point of view of MNO, there is no other option but to assume that the treatment that the law provides for morally correct behaviour – the conscientious payment of taxes for the benefit of the community – is the same as the treatment it provides for the opposite, morally incorrect behaviour – the avoidance of taxes by means of tax engineering.

If MNO’s response to immoral conduct is to issue a reproach, this simply reiterates the content of the initial normative function. A norm of MNO, expressed in natural language, such as ‘It is obligatory to make a tax contribution to the community’, establishes the moral correctness (and thus justification) of this behaviour and the moral incorrectness of the opposite one. An individual in breach of moral conduct will be subject to moral censure in the form of a reminder of that first-level function. A different response to this reminder, for example a social boycott of products, may be justified from the perspective of social morality that calls for the change of legal contents. In the meantime, from the MNO perspective judges need to treat moral and immoral conduct in the same way.30

From a theoretical perspective the argument developed here, which I understand to be conceptually sound, could be rightly criticised on the grounds that the depth of argumentation employed by those defending the UT could be more than enough to overturn that conclusion. It is an overstatement to argue that the UT places critical morality before the alternative of choosing between considering illegal punishments justified or assuming their practical irrelevance. I believe the argument presented here should be used to reread the proposals of the defenders of the UT such as Carlos Nino and Robert Alexy. Nino justifies obedience to the law by introducing moral correctness in two ways. He strengthens the institutional reasons and refines the contents via the epistemic value of democracy. Alexy gives only a prima facie character to the institutional reasons so that it can be decided justly and morally until the last moment. Alexy wants to justify vigilante judges in case they are really needed, whereas Nino wants to make vigilante judges unnecessary.

From a logical standpoint, my argument is grounded in the levels of normative functions and the idea of direction of fit. A concept – that is a norm, so a function – distributes correctness on acts of predication. Truth is the correctness of predication. A truth-functional operator distributes truth and falsehood over combinations of propositions. If it is true that Amanita phalloides is poisonous, then it is also true that the statement ‘It is true that Amanita phalloides is poisonous’ is true. The proposition that Amanita phalloides is poisonous can be true or false, but if it is true, it is not false. A normative operator distributes correctness and/or incorrectness over classes of actions and omissions, a value inherited by the members of these classes. If the normative function has only one individual in its domain, it is called a command. But contrary to the descriptive Amanita phalloides cases, the correctness of contributing to taxation for the benefit of the community, according to a normative function, does not entail the correctness of that function. To assess a normative function, it has to become an element of the domain over which correctness or incorrectness is to be distributed. A function that did the job of distributing correctness values is not working any more as such but being assessed. It may be right or wrong that it is right to pay taxes to the community. This remains the case irrespective of the criteria of correctness and truth that are used.31 Due to the direction of fit in descriptive language, if the statement fits the world, that is it. But in normative language, to give value to some behaviour is in its turn another behaviour subject to new assessments. When different assessments are in place on a class of actions we differentiate by some criteria the kind of correctness, say legal or moral correctness. However, each order needs higher order normative functions to fix the right and wrong ways of reacting in front of correctness and incorrectness. The pair of variables ‘behaviour already normatively qualified’ and ‘negative reaction or absence of negative reaction’ is the one in which the principles of normative rationality distribute correctness and incorrectness.32 The vigilante’s decision to convict is wrong because of the first-order functions of MNO, and the opposite decision to acquit is wrong because of the second-order function of MNO. The moral response is blocked, and the blocking operator leads to an absence of moral compliance space. No space of correctness, no norm (P1).



VI.Concluding Remarks

Norms can be understood as functions that assign values of correctness to actions and omissions, and normative orders can be understood as sets of those functions. This formalisation allows us to consistently compare duties, obligations and rights across different normative spheres, making it easier to evaluate how each sphere values certain types of behaviour. Modelling normative orders as sets of functions is worthwhile because it adds to the rationality features of consistency and completeness of that orders: the feature of coherent treatment of the behaviours based on the valuation that the order itself has given them. This coherence is claimed by higher-order functions (the principles of normative rationality) that dictate how right and wrong behaviours are to be addressed; wrong behaviours are treated more severely than right ones, and only wrong behaviour can be punished. This rationality is not tied to specific normative orders or contents, meaning that it does not prescribe how correctness values should be assigned to specific acts or omissions. Instead, it partially reveals the logic governing normative vocabularies.

For the sake of the argument, two normative orders have been hypothesised: a Legal Normative Order (LNO) that is morally fallible and equipped with coercive penalties, and a Moral Normative Order (MNO) that is morally infallible but lacks the ability to inflict punishment for morally wrong behaviour. In such a scenario, if a behaviour is morally wrong but legally correct or indifferent, a judicial decision rejecting the punishment of that behaviour would be legally justified. However, according to a definitional interpretation of the UT that would not constitute a true justification. How would the MNO assess this legal decision to acquit? If the decision is deemed justified by the law, it appears unjustified according to the MNO’s own rationality. Conversely, an illegal decision of punishing that behaviour is unjustified if to apply a coercive sanction contrary to the law – a type of reaction that critical morality cannot back – is incorrect according to an MNO. Evaluating legal actions through the lens of infallible morality must lead to justified disobedience when legal correctness diverges from moral correctness. However, if such disobedience involves unlawful coercive punishment, it cannot be morally justified. This is not a theoretical outcome but a semantic one, arising from the correct application of a few normative predicates. The paradox is that immoral behaviour seems to become morally justified, because the price for being relevant would be the defence of not only (moral) judicial activism but also of (immoral) judicial vigilantism.





*I am grateful to the editors of this volume for their comments and suggestions for improving the content of the chapter.

1For a critical analysis of the concepts involved in formulating this question, see MC Redondo, Reasons for Action and the Law (Dordrecht, Springer, 1999) ch 6, where the author provides a detailed analysis of the justification of the individual norms which terminate a judicial controversy.

2The UT has polyhedral character. Sometimes attention is paid to the nature of the reasons involved in practical reasoning and the role they must be able to play in explaining, motivating or justifying conduct. ‘Normative reasons are reasons to perform an action, considerations which count in favour of an agent acting this way and thereby contribute to the justification of her action. The fact that exercising is healthy is a normative reason for me to exercise. Motivating reasons are reasons for which an agent performs an action, considerations which make performing the action pro tanto attractive from her point of view. Explanatory reasons are reasons why the agent acts a certain way, ie, reasons which explain her acting. These types of reasons can coincide, yet they can also come apart’. H-J Glock and E Schmidt, ‘Pluralism about practical reasons and reason explanations’ (2021) 24 Philosophical Explorations 119, 120 (see generally 119–36). On other occasions, the UT issue is rooted in the traditional discussion in legal theory about the relationship between law and morality, when debating whether law is a province of morality.

3The question of the superfluous character of normative rules or orders in the context of practical reasoning is multifaceted. In the analysis of what he calls the Practical Difference Thesis, Shapiro says: ‘for rules to guide conduct, they must be capable of making “practical differences,” ie, they must be capable of motivating agents to act differently from how they might have without their guidance’. SJ Shapiro, ‘On Hart’s Way Out’ (1998) 4 Legal Theory 469, 498. If the reasons provided by law are to have a practical impact, they need to be maintained as reasons with their specific motivational capacity. In Alexy’s analysis, the claim to correctness cannot be expressed in a thesis that establishes a connection between law and morality, whereby morality is used as a criterion for classification in terms of what it justifies, since this would neglect the very evidence of the efficacy of law. R Alexy, The Argument from Injustice: A Reply to Legal Positivism (Oxford, Oxford University Press, 2002). This chapter’s argument is focused on justification rather than motivation. It addresses the moral justification of decisions based on a single source of substantive justification that, by definition, renders other sources superfluous, even if those other sources have motivational capacity and are efficacious.

4Following Brandom’s semantic inferentialism the sense of ‘it is a norm’ or ‘it is correct in a normative order’ emerges from a set of material inferences which these principles collect. In his last work with Ulf Hlobil the authors abstract from pragmatic-normative and semantic-representationalist ideas to offer a pure implication-space semantics. See U Hlobil and RB Brandom, Reasons for Logic, Logic for Reasons: Pragmatics, Semantics, and Conceptual Roles (New York, Routledge, forthcoming, 2025).

5These logics have been employed in attempts to solve Jørgensen’s dilemma. See D Makinson and L van der Torre, ‘Input/Output Logics’ (2000) 29 Journal of Philosophical Logic 383. They are designed not to use the conditional connective, and to discard the use of truth-values in representing conditional norms. See G Governatori, A Rotolo and G Sartor, ‘Logic and the Law: Philosophical Foundations, Deontics, and Defeasible Reasoning’ in D Gabbay et al (eds), Handbook of Deontic Logic and Normative Systems, vol 2 (London, College Publications, 2021): ‘If (a, x) is an obligatory rule, it is read as “given a, x is obligatory”. If (a, x) is a permissive rule, it is read as “given a, x is permitted”. Such systems are viewed as rule-based processes of manipulation of inputs (factual premises) into outputs (normative conclusions)’ (667).

6In the case of numerical functions, it is easy to see this. The functions f(x) = x+3 and g(x) = (2x+6):2 associate the same x’s with the same y’s. The set of ordered pairs that are the function itself matches. If we were to use a Fregean vocabulary, we would say that the same reference has been presented in two different ways.

7Developing the notions of expressing and representing discursive references as legal norms, concepts or ideas, see M Narváez Mora, ‘Discursive References for Identifying Legal Correctness’ (2024) Ragion Pratica 1.

8I will not deal with the different types of norms that are structurally distinct. However, the list of norms discussed in GH von Wright, Norm and Action: A Logical Enquiry (London, Routledge & Kegan Paul, 1963) is sufficient for types of norms.

9In CE Alchourrón and E Bulygin, Normative Systems (Wien, Springer-Verlag, 1971) 77–78, norms are categorised as statements that correlate generic cases with normative solutions. Normative solutions are maximal when they correlate some normative character with both an action and its corresponding omission in the following way:

Op = Pp & ¬P¬p

PHp = P¬p & ¬P¬p

Fp = Pp & P¬p

10As Alchourrón and Bulygin claim: ‘Among norms, two subclasses are distinguished: categorical norms and hypothetical or conditional norms (cf GH von Wright, Norm and Action, chs VIII and IX). We have preferred to use the term norm in a more restricted sense (which is more in accordance with legal terminology), confining it to expressions correlating cases with solutions. Therefore, it is only von Wright’s hypothetical norms according to our terminology; von Wright categorical norms correspond to what we call solutions’. See Alchourrón and Bulygin (n 9) 42.

11The scenario of an irrational authority that prohibits us from both φ-ing and not φ-ing, thereby making compliance impossible, is a factual and irrational possibility: see von Wright (n 8) 151.

12The consideration of indifference or optionality is often used in the analysis of normative language. Particularly in comparison with other normative statuses such as obligatory or forbidden, it is assumed that an intermediate normative qualification is possible. Paying special attention to the relationship between modal and deontic concepts, see L Peña, ‘Normatividad y contingencia’ in C Roldán and O Moro (eds), Aproximaciones a la contingencia (Madrid, Los libros de la Catarata, 2009).

13Two class-terms can be used to develop 16 functions. In addition to the eight cases listed here, this includes functions equivalent to the universal set and empty set (or tautology and contradiction in propositional terms); four more models corresponding to the affirmation and negation of each class; and logical adjunction and opposite adjunction.

14Since the identity of functions comes from the ordered pairs they establish, normative production can be seen as the addition and subtraction of functions.

15This is in line with the principle of deontic logic according to which the conjunction of an action that is not permitted and an omission that is also not permitted is incoherent. This is why ¬(¬Pp & ¬P¬p) is a basic axiom in deontic logic.

16The equivalent inverse ‘¬CA is treated worse than A’ is formalised as: ¬CA <: CA.

17However, this is not always the case with legal dispositions. When reading ‘obligated’, for example in family law, cases of obligations between relatives established in a civil code may not have reinforcing sanctions. Thus, an interpretation of that term can be ‘encouraged’ or ‘recommended’. In our model, that makes perfect sense. Since correct and incorrect behaviour cannot be treated equally, either there is optionality (P), so action and omission are equally correct, or the incorrect behaviour coming from (PH) that can be punished.

18I will not develop all the particularities of the norm-as-function model here, but precisely the fact that the values to be distributed are correctness and incorrectness means that the closure norm does not have a tautological reading. That everything that is not forbidden is allowed has an intuitive interpretation in ‘the default normative value of an action or omission is correct’. It is a contingent principle. For example, in the context of maximum safety in a nuclear power plant, the opposite principle might apply.

19Raz’s idea that social sources are the key to understanding the absence of legal gaps is similar to the one I am about to mention. The obligation not to consider the case here is tantamount to a punishment reaction being unauthorised. See J Raz, The Authority of Law: Essays on Law and Morality, 2nd edn (Oxford, Oxford University Press, 2009) ch 4.

20We need not accept the coercion thesis as describing a necessary feature of law, but it is certainly compatible with the rationality of the model. ‘[T]he Coercion Thesis asserts that it is a conceptually necessary feature of a legal system that it includes norms authorizing the judicial imposition of sanctions as a formal response to non-compliance with both court orders and some mandatory legal directives governing non-official acts’. KE Himma, Coercion and the Nature of Law (Oxford, Oxford University Press, 2020) 4.

21We can turn to the history of ideas to trace the evolution of the concept of moral sanction. When accepted that morality was prescribed by a divine law, injustice could be punished with the greatest of punishments. However, when human law becomes overly influenced by human concerns (modernity), good laws shift from the intention of forming good citizens (Aristotle) to achieving efficient governments and communities (Machiavelli) by attaching negative legal consequences for non-compliance to the law as an incentive. Good persons were needed as well as motivated ones. See: S Bowles, Microeconomics: Behavior, Institutions, and Evolution (Princeton, NJ, Princeton University Press, 2006); SB Smith, Modernity and Its Discontents: Making and Unmaking the Bourgeois from Machiavelli to Bellow (New Haven, CT, Yale University Press, 2016).

22FJ Laporta San Miguel, ‘Derecho y moral: vindicación del observador crítico y aporía del iusnaturalista’ (1990) 8 Doxa. Cuadernos de Filosofía del Derecho 139.

23See N Southwood, ‘The Authority of Social Norms’ in M Brady (ed), New Waves in Metaethics (London, Palgrave Macmillan, 2011) 248. His proposal is to understand social norms as ‘constellations of practice-dependent attitudes that serve the function of creating a distinctively social kind of authority’.

24It is possible to reject a coercive sanction without also rejecting a reproachful response. In the tradition that distinguishes moral from social response, a reproachful response is usually of a self-imposed or autonomous character. See in this respect the work of Prokofyev rooted in the classifications of Bentham. A Prokofyev, ‘Jeremy Bentham’s Theory of Moral Sanctions’ (2023) 27 RUDN Journal of Philosophy 757.

25‘If a legal order, such as a statute passed by parliament, contains one norm that prescribes a certain behavior and a second norm that attaches a sanction to the non-observance of the first, then the first norm is not an independent norm, but fundamentally tied to the second; the first norm merely designates negatively – the condition under which the second stipulates the sanction’. H Kelsen, Pure Theory of Law, 2nd edn, Max Knight trans (Berkeley, CA, University of California Press, 1967) 55.

26‘Criticism for deviation is regarded as legitimate or justified in this sense, as are demands for compliance with the standard when deviation is threatened’. HLA Hart, The Concept of Law, 3rd edn (Oxford, Oxford University Press, 2012) 56–57.

27These classes of actions may be replaced by any other classes. They can have more complex descriptions – combining the presence and absence of various properties – or simpler ones. They can be presented by contested equivalent descriptions ‘transferring your tax domicile to a lower taxing jurisdiction’, ‘Giving refuge to a person being prosecuted’, because the examples chosen do not make the argument. Peaceful or conflicting assumptions can be selected because the argument is based on the correctness values actions receive from normative functions and the correctness values that the treatment of those actions deserve according to each normative order.

28Recall that the sentence structure of ‘Only incorrect behaviour can be the subject of a negative reaction’ and the functional structure of Fn8: PH (A ↔ B) = C (A∆B) ∪ ¬C (A∆B)’ diverge. The correctness space of the second-order function is constituted by performing a correct behaviour and not receiving a negative reaction and performing an incorrect behaviour and receiving a negative reaction. When using (P5) we are dealing with the prohibition of a biconditional.

29Theoretically, the whole discussion about whether law is a province of morality or not draws its strength from the elements that law incorporates to allow for morally correct interpretations despite the literal character of some legal dispositions. Our argument is a formal one, so it abstracts from the usual theoretical assumptions typical of such discussion.

30This is the reason why Radbruch’s formula comes into the picture. Radbruch’s formula states that in the majority of cases the conflict between legal certainty and justice must be resolved in favour of legal certainty. However, this relationship cannot be considered absolute. The primacy of due enactment and social efficacy over justice is constrained when positive law is in direct opposition to justice to an ‘unbearable degree’. But the formula needs to have the character of a higher-order moral principle that morally justifies conduct that is immoral in a lower-order function. See R Alexy, ‘A defence of Radbruch’s formula’ in D Dyzenhaus (ed), Recrafting the Rule of Law: The Limits of Legal Order (Oxford, Hart Publishing, 1999).

31MJ Frápolli, The Nature of Truth: An Updated Approach to the Meaning of Truth Ascriptions (Dordrecht, Springer, 2012). The author distinguishes between the univocal and unambiguous character of the predicate ‘is true’ (or ‘is correct’) and the pluralism generated by the different epistemic criteria used to justify knowledge in each domain (129).

32This situation can be seen in the light of the problem Frege had in accommodating his Fundamental Law V. Turning the extension of a concept into an object meant that he had to answer the question whether or not that object (the extension) fell under the concept from which the extension had been constructed. In some cases, this seemed unproblematic, but in others (as Russell showed) it was the case that if the object was presumed to belong to the set in question, it did not belong, and if it was presumed to belong, it did not.
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The Fragmentation of Practical Reason in the History of Ideas

PAU LUQUE*


I.Presentation

The so-called thesis of the Unity of Practical Reason plays a peculiar role within general jurisprudence: it is widely discussed, but mainly in an implicit manner. Only a few legal philosophers defend it explicitly,1 whereas the majority of those who accept it just seem to presuppose it.2

On the other side of the philosophical trench, there seem to be two different groups of legal philosophers. We have those that explicitly argue against the unity thesis.3 And we also have those who claim that the discussion about the unity thesis is merely an indirect discussion regarding the objectivity or subjectivity of moral judgements.4

Although the landscape is theoretically rich, the truth remains that the thesis of the unity of practical reason is, either explicitly or implicitly, widely supported among legal philosophers.

This is a work of criticism of the unity of practical reason, but I will not generally deal with the unity thesis. My purpose here is more limited. In this work I only take issue with what I take to be the two best, explicit defences in the Spanish-spoken world of the thesis of the unity of practical reason: Carlos Santiago Nino’s and Juan Carlos Bayón’s.



II.A Conceptual Introduction

The unity thesis has been interpreted in legal philosophy in many different ways.5 Here I will assume that it is a thesis that should be interpreted from a second-order level of practical language standpoint or, if you prefer, in a metanormative manner. In that sense, the unity thesis is a condition of rationality that every set of norms should meet.6

There are at least two main ways to understand such a condition. On the first interpretation, the unity condition demands that every set of norms, no matter if its content is moral, legal or something else, should prescribe one and only one right answer, all things considered, for every practical case.7 On the second reading, the requisite of unity is stronger, since it establishes that there is one set of norms that supersedes all other normative sets of norms because the value of its content is higher or more important than that of those other sets of norms. We can dub the earlier interpretation as the internal unity thesis and the latter the external unity thesis.

The internal unity is compatible with the existence of a plurality of sets of norms as long as each of these sets provides one and only one right answer to every practical case. The external unity is not compatible with a plurality of sets of norms, at least if compatibility implies that there is no hierarchy between the right answers that each of these sets provide to the very same case.

Let us suppose that the set of norms that supersedes other (legal, religious, political, etc) sets of norms has moral content. Internal unity requires that there will be just one right moral answer to every case. This excludes the possibility that there are two or more equally moral right answers to the same case C. But, in principle, internal unity does not exclude the possibility of having a non-moral right answer to C and does not exclude either that this non-moral right answer could not be hierarchically inferior to the moral right answer to C. Only external unity forbids a situation like this. If a set of moral norms and, for example, a set of legal norms provide different and conflicting answers to C, then, on the grounds of the external version of the unity thesis, one of these sets of norms is necessarily providing a wrong answer to C. And since we are assuming that moral normativity always supersedes other types of normativity, then legal normativity is, in this case, providing a wrong answer to C.

The unity thesis clashes with the fragmentation thesis of practical reason, of which there are also internal and external versions. A set of norms that allows a plurality of equally and incompatible right answers to C implies internal fragmentation. A plurality of equally and incompatible right answers, provided by sets of norms with different content (eg, moral and legal), from C, implies external fragmentation.

The internal version of the unity thesis is compatible with the external version of the fragmentation thesis. Therefore, a plurality of sets of norms does not imply a plurality of internal right answers within every set of norms. Only internal unity excludes the internal version of the fragmentation thesis.

However, legal philosophers who defend the internal version of the unity thesis usually embrace the external version of the unity thesis as well.8 According to them, there is no plurality of equally valid sets of norms.9 There is just one single set of norms on the top of the pyramid of sets of norms. Besides, and this is quite relevant when it comes to jurisprudence, legal philosophers who defend the unity thesis unanimously hold that such a hierarchically superior set of norms has moral nature.10 From now on, therefore, every time I mention the unity thesis it should be understood that it involves the union of the external and the internal versions, plus the commitment to the idea that the highest set of norms has moral nature and, finally, that sets of norms that do not have moral nature are hierarchically subordinated to the moral one. This amounts to the idea, if we want to put the unity thesis in terms of reasons for action, that, in cases of conflict, moral reasons always supersede non-moral reasons.11



III.Nino

In the second chapter of Derecho, moral y política, Nino concludes that the law – the legal discourse – cannot be understood as an insular discourse.12 In other words, Nino holds the unity thesis of practical reason. He provides us with three legal controversies to show that legal discourse cannot justify itself. That is, since legal discourse ultimately depends on the moral point of view, it has no evaluative autonomy.

The first of these controversies has to do with the relationship between national law and international law. Nino very briefly reconstructs the debate between those who defend that national constitutions are normatively superior to international law and those who claim that the opposite is the case.13 But both parties invoke extra-legal considerations in order to justify their own claims: the value of national sovereignty versus the supreme value of human rights, for example. This would show, according to Nino, that the validity of a given legal system cannot be founded on the rules belonging to the very same local legal system that is under discussion, or any other local legal system for that matter. The legal validity of this local legal system, then, can only be derived from moral considerations.

The second controversy has to do with the validity of legal norms promulgated by de facto governments. This situation is typical of coup d’état interruptions of legal systems.14 Nino claims that, in virtue of the no-ought-from-is principle, the validity of a legal norm cannot be derived from mere factual circumstances such as a coup d’état. This poses a problem not only when a dictatorship kicks in, but also when the dictatorship is over. What happens with all the contracts signed between particulars that were considered to be valid according to the law enacted by the de facto government once democracy is back? Its post-dictatorship validity cannot be derived from invalid law (for the laws promulgated by the de facto government are legally invalid). We need some extra-legal criterion (eg, the consideration according to which the enforcement of what has been signed, no matter what is the nature of the state, is essential for a society) to give validity to the contracts signed during the dictatorship. The solution, says Nino, can only be moral: the principle of certainty of signed contracts.15

The third controversy concerns the justification of judicial review. Nino argues against the idea according to which judicial review is a logical consequence of having a constitution that contains fundamental rights.16 It is necessary, Nino claims, to get engaged with the discussion on the foundations of democracy and the recognition of fundamental rights to justify or deny judicial review.17 This is so because it makes no sense to try to solve this controversy by appealing to the rules validly enacted by the legislative body, since the validity of these very same rules is what is at stake when discussing judicial review qua an institution.

Whatever the solution to these three controversies, it necessarily involves moral argumentation. Legal reasons are not sufficient to ground the solution each party proposes to solve each of these controversies. Their claims are extra-legal, moral claims. Legal discourse is subordinated to moral discourse. The thesis of the unity of practical reason, Nino concludes, holds.

Nino is right in asserting that legal reasons are not sufficient to solve these controversies. I also think that when legal philosophers, lawyers or judges are engaged with the discussion of the particular cases affected by these controversies, they are actually making moral or at least extra-legal claims. But, in my judgement, this does not show that legal discourse is subordinated to moral discourse. It only shows that, when trying to adjudicate the particular cases where those theoretical controversies arise, legal reasons are insufficient to solve them. However, this does not indicate that legal discourse is insufficient to address all specific cases. I am inclined to say that what we have so far is a scenario in which there are some particular cases in which legal reasons are sufficient, and there are also some other particular cases in which non-legal reasons are needed to adjudicate. This scenario matches pretty well with the idea that the law is partially indeterminate18 or, in Raz’ terms, partially unsettled.19

Thus, from the fact that judges, lawyers and legal philosophers appeal to moral reasons in some cases it does not follow that moral argumentation is inevitable for the legal justification of every case. If the aim is to show that legal discourse is in toto subordinated to moral discourse, Nino needs to offer more than the existence of those controversies.

And, indeed, at the end of chapter 2 of Derecho, moral y política, he tries something else. He claims that legal discourse is not sufficient to justify the validity of law. With this latter expression he means the concept of legal validity.20 Now we are not before some specific theoretical legal controversies that have direct practical consequences, but rather before a classical and exquisite dispute in general jurisprudence, ie, a dispute regarding the concept of legal validity at its most fundamental theoretical level. If Nino succeeds in showing that the concept of legal validity cannot make it without moral argumentation, then he would have shown that legal discourse is not insular. But can he?

Nino is concerned with the legal validity of the ultimate or foundational legal norm in Hart’s and Kelsen’s general theories of law. We do not need to go into the details of his reconstruction of Hart’s and Kelsen’s thoughts in order to show that both have to deal with the same philosophical problem. The basic idea is that a legal norm N1 can contain the criteria that indicates what conditions of enactment must a legal norm N2 meet in order for N2 to be a valid legal norm. But what about the legal validity of N1? There must be a N0 from which N1 derives its own legal validity. But what about the legal validity of N0? And what about N-1? Here lurks the shadow of an infinite regress.

Nino thinks that both Kelsen’s and Hart’s solutions to this problem are flawed because they could only conceive ‘validity’ as a descriptive concept. We can solve this problem of validity, Nino reassures us, if we take ‘validity’ as a normative concept. The descriptive concept of validity should be understood as the mere satisfaction of the logical or semantic criteria of legal validity. The normative concept of validity, instead, has to do with the status of a legal norm as a justificatory reason for action. And a justificatory reason for action, Nino concludes, can only be a moral reason for action. In other words, N0 is valid because we have moral reasons to accept it. This is how the puzzle of the infinite regress of legal validity gets solved. The normative validity of law ultimately depends on moral reasons and, thus, the unity thesis kicks in again.

However, one wonders if there is a missing step in Nino’s argument. Why should we accept that a justificatory reason for action can only be a moral reason for action? There is no further argument on Nino’s behalf to justify such a claim. At this point, he invokes a consideration that comes from the history of ideas. He says that ‘the moral discourse of modernity has an imperialistic character that avoids the survival of insular justificatory discourses’.21 Modern culture has imposed on us the unacceptability of justificatory discourses that ultimately are not moral discourses. The relevant historical, cultural and social fact is that, an all things considered, practical conclusion can only have moral nature: any other kind of justification (legal, religious, political, based on friendship or love, etc) is either subordinated to moral justification or culturally and socially unacceptable. In other words, the external version of the unity thesis of practical reason is the only acceptable possibility in cultural or social terms. Things could have been different, as perhaps they have been in the past, when there were religious insular discourses.22 But the imperialism of the moral discourse implies that there cannot be legal reasons able to justify actions and decisions if those reasons are not ultimately derived from moral reasons.23

I see different problems in Nino’s final attempt to justify the unity thesis. First, I do not see any reason, in general, to accept any form of imperialism. I suppose he uses ‘imperialism’ as a hyperbole or metaphor, but he clearly means that we should not dispute the modern fact according to which the ultimate justificatory reason for action must have moral nature. This idea, besides, has a great deal of irony. He insists through the whole book on the inviolability of the no-ought-from-is principle,24 but now he is asking us to accept that ultimately the most important ‘ought’ of our ordinary life (the decisive justificatory reason for action) comes from an ‘is’ (the social voracity of those who endorse the moral discourse).

Second, he claims that the descriptive concept of validity falls into the trap of an infinite regress unless we stop it with a moral consideration. But it is hard to see why the moral consideration that gives validity to the most fundamental legal norm should not be legitimised by another, different moral consideration that, at the same time, should also be justified by another moral consideration and so on. Why is the moral consideration that gives validity to the most fundamental legal norm self-justificatory? Why does such a moral consideration have the property of projecting normativity to itself, whereas the most fundamental legal norm does not have this property? In sum, why does such a moral consideration not fall into the trap of infinite regress? Nino’s answer is: because of the modern fact of the imperialism of moral discourse. But this brings back the issue of Nino not being able to meet the no-ought-from-is principle.

And third, and more important, it is not true that it is a fact of modernity that the external version of the unity thesis of practical reason has eliminated alternatives, as Nino claims. In the last section of this chapter, I will briefly reconstruct the history of the fragmentation thesis of practical reason. I will suggest that there might be an imperialism of moral discourse understood as a very hostile attitude, shared by some people, towards non-moral normative conceptions, but this does not amount to its hegemony as a cultural trait. To put it somewhat differently, there are two different forces acting here: an imperialism of the moral discourse as a mindset for some people, on the one hand, and a dominant empire of the moral discourse that is socially in place, on the other. A dominant empire of the moral discourse would amount to the complete success of the mindset relating to the imperialism of moral discourse, but such success is not the case. The history of ideas and of culture, encompassing both the Ancient era and modern times, is full of successful resistances to the moral discourse’s imperialism understood as the unity thesis of practical reason. And if the success of Nino’s idea ultimately depends on the fact of the empire of moral discourse and such a fact is, to say the least, disputed, then the fragmentation thesis of practical reason would have survived Nino’s attack.



IV.Bayón

In La normatividad del derecho: deber jurídico y razones para la acción, Juan Carlos Bayón makes an explicit defence of the external unity of practical reason.25 He criticises an idea by Kliemt according to which, among the reasons that are neither self-interested nor merely prudential, to accept an all things considered rule: there can be moral reasons but also non-moral reasons. In other words, practical reason is fragmented. This opens the door to the possibility of having a practical agent that accepts an all things considered duty for legal reasons. And this amounts to the possibility that legal reasons play the role of all things considered justificatory reasons for action.

But Kliemt, Bayón claims, inadvertently mixes two senses of a rule.26 ‘Rule’ can be understood as a complex social fact or as an all things considered practical judgement. In order to say that a legal rule is a rule in the sense of an all things considered practical judgement, such a rule has to be the conclusion of a practical reasoning that takes into consideration the existence of a legal rule understood as a complex social fact. If an agent accepts such an all things considered practical judgement independently of the existence of the legal rule whose content is the mentioned practical judgement, then ‘such an acceptance would simply be indistinguishable from the acceptance of an ordinary moral judgment’.27

I take these remarks by Bayón as saying that if the agent accepts a practical judgement not in virtue of there being a legal rule that authorises and prescribes such a practical judgement but rather in virtue of its content, then it makes no sense to assert that she accepts it for legal reasons. To accept it for legal reasons would imply that she is accepting it in virtue of the legal rule that prescribes such a practical judgement. However, Bayón goes on,


the major premise of a practical reasoning … whose conclusion is a judgment that depends on the enactment of prescriptions on behalf of an authority or on the existence of a social rule, has to be a judgment that is ‘independent of the existence of rules’.28



Bayón thinks that it is not possible to validly reach a genuine (ie, an all things considered) practical judgement unless there is a practical judgement that plays the role of the major premise only in virtue of its content. Thus, the only way in which a legal prescription can yield an all things considered practical conclusion requires that among the premises of the relevant reasoning we find not only a legal rule (without which its conclusion would not qualify as legal), but also a practical judgement whose acceptance is independent of the fact that the relevant legal rule has been enacted by a legal authority. And a practical judgement that an agent accepts only in virtue of its content can only be a moral judgement.29

Bayón’s idea is, at the end of the day, quite clear: if there is a moral reason among the premises of some practical legal reasoning, then there will also be a moral reason in its conclusion.30 A genuine duty can only be a moral duty and so a genuine legal duty can only be a moral duty.

But a relevant perplexity remains: why is it that a genuine duty can only be a moral duty? Bayón needs a further argument to logically jump from the idea that there are genuine duties to the idea that only moral duties are genuine duties. And like Nino, instead of offering an argument, Bayón offers some social or historical data to support his idea. He says that ‘moral duty’ is how we usually name a duty that we accept in virtue of its content.31 Bayón does not clarify what he means by ‘we’. My guess is that Bayón’s ‘we’ trivially refers to practical agents within a spatiotemporally delimitated context: Westerners in modern times. Bayón says that we could use a word other than ‘moral’ to describe genuine duties, but there is no theoretical advantage in doing so. Thus, only duties we accept in virtue of their contents are genuine duties, and therefore only moral duties are genuine duties.

I am not convinced that all genuine duties are duties we, modernity Westerners, accept only in virtue of its content, and I am not convinced either that only moral duties are genuine duties. Let us imagine the following case. Roger was raised in a country and a social environment where the ideal of the Rule of Law is hegemonic. Roger completely interiorised this ideal. For him, legal rules provide genuine reasons for actions, ie, for him legal rules are genuine rules. Now, does he accept legal rules because of their content or because they have been enacted in a certain way by legal authorities? Roger certainly claims that he accepts legal rules because they have been enacted fulfilling some conditions prescribed by the ideal of the Rule of Law. And he also claims that he does not accept them because of their content. Of course, not all rules he accepts in his life are rules that he accepts by virtue of how they have been enacted (mainly because there are other rules he accepts that have not been enacted by anyone in particular). For example, Roger accepts the rule ‘I ought to take care of my parents in their old age’ in virtue of its very content, and he also accepts that the duty prescribed by this rule is a genuine duty. Thus, Roger identifies different kinds of reasons to accept different rules; some are accepted in virtue of its content and some are accepted because of its enactment pedigree.

Roger’s story of acceptance, in sum, suggests that genuine duties can be accepted on the grounds of different types of reasons. Bayón, nevertheless, would probably disagree with such a reconstruction of Roger story’s of acceptance, since for Bayón:


[I]n order to reconstruct without distortion the point of view of every agent that accepts them as such (ie, as categorical or genuine reasons) …, it is better to consider reasons of the same type all the reasons that she accepts as categorical reasons … Otherwise, we would be fragmenting or disintegrating the practical discourse into independent spheres, a move which, unless we hierarchically classify them in a unitary structure, would have as a consequence an undesirable proliferation of incommensurable senses in which it could be said that an action is ‘justified’.32



But if, as Bayón seems to claim, there is a methodological constraint to reconstruct without distortion the point of view of every agent that accepts some reasons as genuine reasons, it would be very weird to reconstruct Roger’s narrative of acceptance as saying that his genuine reasons are all of the same type. Roger’s narrative of acceptance is not eccentric. There is no reason to distort his description of accepting some categoric or genuine rules on the grounds of different kinds of reasons.

But perhaps Bayón could still reply, along the lines of the recently quoted passage, that Roger is wrong in believing and reporting different kinds of reasons because this would lead to an incommensurability of senses in which an action is justified. And practical incommensurability, he says, is undesirable. If this is his point, I tend to slightly agree with Bayón; we would be better off without practical incommensurability. But this rather sounds like some kind of bitter lamentatio about the nature of human life itself, not a philosophical reason.

In principle, the fact that practical incommensurability is undesirable, or uncomfortable, does not count as a reason against the existence of practical incommensurability. Serious illness, for example, is certainly undesirable, but this does not mean that seriously ill people do not exist. In fact, lamenting the undesirability of some specific phenomenon normally presupposes the existence of the specific phenomenon in question.

In my view, what Bayón means is that the idea that there are different kinds of reasons leads to incommensurable ways in which an action could be justified, and this would leave our practical lives as something we cannot make sense of. In other words, either the unity thesis is true or else our practical lives make no sense. Bayón seems to be assuming that everybody thinks likewise, or that those who think otherwise are rather marginal in the realm of practical philosophy. But as I will show in the next section, for many thinkers in the history of philosophy not only was practical incommensurability compatible with having a practical life that makes sense, but realising that practical life can be incommensurable is what allows them to claim that we are actually living a practical life that makes sense.



V.A (Very Brief) History of the Fragmentation Thesis

A complete history of the fragmentation thesis deserves a book in itself. In this section I will limit myself to provide the outline of such a history. This outline should suffice to suggest that the fragmentation thesis is neither as undisputed as Nino imagines nor as marginal as Bayón seems to be assuming. I will divide this scheme into four decisive moments in the history of philosophy.


A.Ancient Greece: Protagoras, Herodotus and Sophocles

Ancient Greece, with the Platonic form and the Aristotelian unity of virtues, is probably the era in which the idea of the unity of practical reason was born. But, as Lauren Apfel says in The Advent of Pluralism,33 towards V BC some Greek authors not only accepted diversity or pluralism but they were also persuaded by the idea that unsolvable practical conflicts could not be dissociated from the human condition. I will basically follow Apfel’s excellent book in this subsection.

According to Apfel, Protagoras,34 Herodotus35 and above all Sophocles,36 are clear antecedents of the idea that practical conflicts are not apparent, that the agent is not to blame for those conflicts, and that the responses to them are incommensurable.

Protagoras. Plato’s Protagoras deals with the nature of virtue and whether virtue can be taught. Socrates intends to provide a univocal definition of virtue. But for Protagoras virtue is not just one single thing but many; goodness, he claims, is a relational property. Virtues are qualitatively different from each other and can clash. Sometimes, that clash is unavoidable, for example there are practical agents for whom justice and braveness are in conflict. Instead, for Socrates to have one virtue is to have them all, since virtues are harmonic. But Protagoras claims that different virtues just have different functions and that these functions cannot be boiled down to just one single function. Finally, Protagoras has been widely accused of radical relativism. To Apfel, such a charge is unfair: Protagoras’s claim is not that there is nothing that could be true, but rather the existence of multiple and incompatible truths.

Herodotus. Herodotus tells the history of Giges. The queen tells Giges that unless he kills the king, it will be Giges himself who will be assassinated. Giges wishes both to save the king and to survive himself. He values both things but he cannot have both things. Herodotus recognises the existence of tragic dilemmas like Giges’s: situations in which no matter what the agent finally does, there will be a value loss. Herodotus says that irresoluble conflicts are not only real but also that they are not the product of any wrongdoing on behalf of the agent. The fact that we finally make decisions when we face dilemmas, and the fact that these decisions are bad decisions (in the sense that necessarily there will be loss), does not mean that we are irrational. It only reflects that we have to make decisions under unfortunate circumstances. This is what we can learn from the way Herodotus explains Giges’s situation.

Sophocles. The Ancient Greek heroic code could be interpreted in a manner that strongly suggests that all its obligations can be harmonically fulfilled. According to Apfel, this is what Homer’s work shows. For Homer, the heroic code offers one single correct solution to every situation the hero has to cope with. Sometimes, the hero has to balance the different reasons that seem to apply to the situation, but at the end there is just one valid option within the heroic code (this is a situation of what Apfel calls ‘benign pluralism’). It prescribes that if there is a choice between honour and glory, on the one side, and just anything else, on the other, the hero must always choose honour and glory. In the apparent dilemmas that Homer’s Odysseus, Hector, or Aquiles have to solve, honour always dissolves them. This is the Homeric way to harmonically interpret the heroic code: in case of doubt, just take the honour and glory path.

Sophocles’s heroes, instead, face genuine dilemmas. Ajax, Antigone, Electra and Philoctetes face dilemmas in which the alternatives are incompatible and incommensurable. For Homer, the journey of the hero is the journey of epic: the hero overcomes all the obstacles by choosing the glorious actions. For Sophocles, the journey of the hero is the journey of tragedy, since there is no single solution, and since the hero cannot recognise that there are other equally valid solutions provided by the heroic code, the hero is doomed to tragedy.

There are different examples in Sophocles’s work that suggest he believed in what I am calling here the fragmentation of practical reason. In all of them, the conflict between values is, due to narrative reasons of the script (so to speak), incarnated in different characters. The most salient one takes place in Antigone. Famously, Antigone wants to bury her brother. Creon, the legal and political authority, enacts an edict prohibiting the burial of Antigone’s brother. Whoever breaks this edict will die. The options available to Antigone are to religiously bury her brother or abide by Creon’s edict. The former implies her death, whereas the latter involves not satisfying the mandatory religious ritual. What is interesting in Apfel’s reconstruction of Antigone is that the dilemma is not, strictly speaking, an intrapersonal dilemma, since for Antigone there is no dilemma: she considers that she must die if this means that she could bury her brother. For Antigone, the options are commensurable and one of those options is more valuable than the alternative. Creon incarnates the other horn of the dilemma in Antigone. The conflict between Antigone and Creon is the conflict between the duty to the own family and the legal duty. Both positions are irreconcilable. The latter assertion is not Antigone’s or Creon’s point, but Sophocles’s, according to Apfel. Who is right, then – Antigone or Creon? Apfel claims that Sophocles intended to suggest that both were right as each one represents incompatible and incommensurable standpoints. It is true, Apfel concedes, that somehow Antigone ends with a victorious Antigone. But this is the end of the plot, not the resolution of the practical dilemma. In fact, in the second part of Antigone, Antigone seems to realise that her decisions have painful consequences: she realises she has a too reductive ethical narrative, since her premature death would mean an extreme emotional shock for those who love her. And also Creon realises that his rigid refusal to take into account other considerations has painful consequences. Sophocles does not take practical sides. Thus, although Antigone’s plot is solved, Antigone’s practical dilemma remains unsolved. In Sophocles’s mind, practical reason was fragmented.



B.Medieval Thought: Ramon Llull

When Ramon Llull was 75, he wrote Vita coetanea, a memoir written in the third person. In it, Llull accounts for some situations in which he was perplexed (perplexus) from a practical point of view. In chapter 3 of his Moral Dilemmas in Medieval Thought,37 MV Dougherty claims that these perplexing situations are instances of practical conflicts or dilemmas. I will closely follow his philosophical reconstruction of Llull’s dilemmas in this subsection.

Perplexed situations in Vita coetanea share the same structure. First, the world puts the agents before moral dilemmas. Second, the agent prays in order to find the way out of the dilemma. Third, there is a divine intervention that solves the situation.38 It will suffice, for the purposes of this chapter, with telling the story of just one of Llull’s dilemmas.

Llull starts learning Arabic with a Saracen slave who he buys with that specific purpose. At some point, while he is away, Llull comes to know that the Saracen has blasphemed the name of Christ. Llull decides to physically punish him: he hits the Saracan in the mouth. As a result, the Saracen tutor starts planning his student/owner’s death. He attempts to kill Llull but ultimately Llull survives. At this point, Llull claims in Vita coetanea, he does not know what to do with the slave. To kill the Saracen would be too severe. But if Llull does not kill the Saracen, the Saracen would probably attempt to kill Llull again. Thus, on the one hand, Llull experiences the obligation of piety towards the Saracen slave, but, on the other, he experiences the obligation to protect his own life against the Saracen’s murderous intentions. Llull is perplexed: he does not know how to compare both options.

It is not clear whether the obligation to protect one’s life is, strictly speaking, a moral obligation or rather some other kind of obligation. If it is something else, then Llull is experiencing the external fragmentation of practical reason. But if both obligations are moral obligations, then, more than external fragmentation, he is experiencing internal fragmentation. In any case, Llull’s perplexity is incompatible with either one or both versions of the unity thesis. He cannot escape the dilemma. He knows that, no matter what obligations he chooses to fulfill, he will act – in a way – wrongly. Ultimately, he decides to pray for three days in order to find the correct outcome to the situation. But after these three days of praying, and to his own surprise, he does not find the solution to his dilemma and he remains perplexed.

One day, on his way home, he visits the place where the Saracen is locked. And discovers that the Saracen has committed suicide. Llull thanks God because, as he sees things, God has liberated him from making the bad decision he was doomed to make. The moral of Llull’s narration is, according to Dougherty’s reconstruction, that what cannot be solved by rational means, should be solved by irrational intervention. Probably Llull would not phrase the point like this. But this is not very important here. The relevant point is that Llull implicitly admits that the practical domain is in an internal sense, but perhaps also in an external sense, fragmented.



C.The Counter-Enlightenment

Although Isaiah Berlin was not the first to use the expression ‘Counter-Enlightenment’, he famously gathered some authors who opposed the central ideas of Enlightenment under such a label: Vico, Hamman, Herder, Jacobi, among others. One remarkable historical fact is that the opposition to the Enlightenment is not something that happens after the Enlightenment, since, as Berlin himself reminds us, the Counter-Enlightenment ‘is as old the movement itself’.39

To gather all those authors under the label Counter-Enlightenment could wrongly give the impression that they were all shaped by the same exact ideas. However:


The rejection of the central principles of the Enlightenment – universality, objectivity, rationality, the capacity to provide permanent solutions to all genuine problems of life or thought, and (not less important) the accessibility of rational methods to any thinker armed with adequate powers of observation and logical thinking – occurred in various forms, conservative or liberal, reactionary or revolutionary, depending on which systematic order was being attacked.40



The unity of practical reason (or value monism, in Berlin’s vocabulary) does not figure among the principles mentioned by Berlin in the recently quoted passage, not because it was not part of the central ideas of the Enlightenment but because it was not an original idea: as Berlin says somewhere else, Plato was the first monist. What was really idiosyncratic of the Enlightenment was how the unity of practical reason was defended. Defenders of the Enlightenment view had a very restricted notion of what ‘rationality’ means when it comes to the practical domain. As is well known, they were all fascinated by empirical observation and the natural science methods. They thought that practical rationality should be understood as an extension of scientific rationality. What unified all the Counter-Enlightenment authors is their rejection of the Enlightenment’s restrictive conception of practical rationality. They all thought that human and practical affairs were different in their philosophical status from those that the natural sciences were trying to discover. The scientific method presupposed that there is a single correct answer to every problem. But all Counter-Enlightenment thinkers converged in the point that human and practical affairs very rarely have one universal, right answer.

For Herder, as Berlin understands him, ‘Every culture has its own unique Schwerpunkt (“centre of gravity”), and unless we grasp it, we cannot understand its character or value’.41 And since he thought that cultures’ centres of gravity were not accessible from outside the very same culture (at least not in its totality), his conclusion was that there was a plurality of incommensurable cultures.42 Friedrich Heinrich Jacobi, a mystical critic of modern philosophy, was convinced that it was not possible to reconcile the demands of the intellect and those of what he called the soul.43 They are two forces that indicate different and incompatible practical paths.

Friedrich Schelling opposed faith, understood as an intuitive faculty, to analytic intellect, which was the method proposed by the Enlightenment to have knowledge and understanding. At some points in history, ‘faith’ had also received the name ‘reason’. Thus, the real opposition was not between some mysterious, supernatural, magical thinking on the one hand, and the intellectual enterprise, on the other. Rather, Schelling’s view should be thought of in terms of a non-rationalistic reason versus a rationalistic reason. He suggested, then, that ‘reason’ was fragmented under the terms of these two different and incompatible interpretations. And thus, the inner life of human beings could also be fragmented.



D.The Twentieth Century: Bernard Williams

There are many authors in the twentieth century who have insisted on the idea that there are different kinds of practical reasons.44 But, since I do not have much space left, I will take Bernard Williams’s Ethics and Limits of Philosophy45 as the most refined attack of the unity of practical reason.

Williams criticised what he called the Morality System, which was roughly characterised by the following traits: (1) Morality is a system of duties; (2) the Morality system does not contain inconsistencies; (3) moral duties override any other ethical consideration (virtues, legal duties, political commitments, emotional inclinations, etc); (4) blame is the only acceptable reaction for not satisfying a relevant moral duty; (5) guiding our behaviour on the grounds of anything that is not a moral duty is to act irrationally (anything that is not a moral duty is an inclination and all inclinations are irrational); (6) to behave morally is to behave rationally, and vice versa; there are no evil acts, just irrational acts; and (7) moral duties are inescapable.

Williams thought that the Morality System was a tremendous distortion of our practical lives. To begin with, ethics includes the morality system but is not reduced to it. Ethical life is richer than moral duties: there are virtues, supererogatory behaviours, acts of love and friendship, legal norms, familiar bonds, etc. Ethical considerations can clash with each other, ie, a moral duty can clash with a legal norm, an act of friendship can contradict some familiar bonds, and so on. When such ethical conflicts occur, there is no a priori way to solve them, because most of the time the available options are incommensurable. Besides, the moral duties themselves can tragically conflict: the Morality System, therefore, cannot only clash externally with other ethical considerations but also internally.

The Morality System, Williams goes on, does not exhaust practical rationality. All ethical considerations should be deemed as part of practical rationality. Blame, finally, is not the only reaction to the contravention of the relevant ethical considerations; shame is also an ethical relevant emotion that, in some cases, could be the ethical proper reaction.




VI.Back to Legal Philosophy

Both Nino and Bayón somehow assumed that accepting the unity of practical reason is an undisputed or almost undisputed fact both in cultural or social terms and in philosophical discussion. Many things are controversial, they seemed to say, but practical fragmentation is so socially, culturally and philosophically counterintuitive that it does not deserve much discussion. We need to assume that our practical lives would not make sense without the unity of practical reason. Modernity has excluded practical fragmentation.

However, as I have tried to suggest in the former section, the criticism against the thesis of the unity of practical reason is as old as the thesis itself. I do not mean to have provided a knockout argument against the unity of practical reason. My purpose here was less ambitious. I only intended to show two main things. First, the plausibility of Nino’s and Bayón’s arguments ultimately depends on accepting that the thesis of the unity of practical reason is an almost undisputed trait of modernity. I think this is a weak strategy to defend the unity of practical reason, even if the assertion that the unity of practical reason is an undisputed trait of modernity was true. But – and this is the second idea I have defended – it is definitely an unfeasible strategy if the assertion is, as I hope to have shown, false.

A final, legitimate question about my line of argumentation remains.46 If Nino and Bayón suggest that the unity thesis is a fact of modernity, what use is there in trying to confront them by means of reconstructing the fragmentation thesis from Ancient times and not just from the beginning of modern times? The reason is that Nino and Bayón (but especially Nino) could leave us under the impression that humans have changed when it comes to the practical domain. The step from premodern times to modern times would amount to the step from the fragmentation of practical domain to the unity of practical domain. This suggests that the unity thesis was irrelevant in premodern times whereas the fragmentation thesis has a basically inexistent currency in modern times. But both claims are implausible. The history of practical reason is the history of a constant clash between unity and fragmentation. There is no singular point in the timeline of human ideas where the fragmentation thesis disappears into the black and the unity thesis emerges out of the blue. That is why it made sense to reconstruct the fragmentation thesis from the Ancient times up until our days: any argument that ultimately depends on a distinction between a ‘modern conception’ and a ‘premodern conception’ of practical reason is based on a serious misunderstanding.





*Earlier versions of this chapter were presented as talks at the Tarello Institute for Legal Philosophy (Genoa); Pompeu Fabra University (Barcelona); and the Institute of Philosophical Research, UNAM (Mexico City). I want to thank all these audiences for their questions and observations. This research was funded by the PASPA programme at UNAM.
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The Dogma of the Unity of Practical Reasoning on Moral Grounds

MARÍA CRISTINA REDONDO*


I.Introduction

I would like to begin this chapter by underlining three ideas that are widely accepted in contemporary legal philosophy.1 First, it is generally accepted that law is fruitfully analysed from the perspective of practical philosophy. In this sense, legal philosophy is conceived, if not as a part or a case of application of practical philosophy, at least in necessary connection with it. This means that the theories involved in the debate on law are particularly interested in explaining how law impacts on the decisions of the various addressees of legal norms. Some of the central questions that these theories try to answer are, for example, under what conditions the law offers reasons to act, how legal reasons are distinguished from other types of reasons, how conflicts between reasons of different types are dealt with, and so on.

A second shared idea is determined by the specific approach prevailing in contemporary practical philosophy, which is fundamentally conceived as ‘moral philosophy’. In this view, practical philosophy is primarily interested in the possibility of justifying objectively valid values or principles (from which rights and duties emerge) and about whose characteristics, scope, form of application, the different moral theories argue.

Third, under the influence of a long and prestigious philosophical tradition, this perspective assumes a specific conception about reasons for action and practical reasoning. According to this specific conception, all reasoning that is successful in its aim of justifying an action, directly or indirectly, is based on a specific kind of reasons: moral reasons. The justified behaviour is that which is morally required. In this sense, morality constitutes the unifying basis of all practical reasoning, or, if you like, the higher hierarchical level to which all other types of reasons are subordinated. Consequently, a justificatory reasoning that appeals to legal reasons – or any other kind of reasons – can be successful only if it rests on valid moral principles. I will refer to this idea as ‘the dogma of the unity of practical reason on moral grounds’.

This view can be challenged from various points of view. In this contribution, I will focus on the objections that arise explicitly and implicitly from Bernard Williams’s analysis.2 Specifically, in a first part, I will apply this author’s perspective to identify and criticise the peculiar way in which a prevailing position links morality and rationality and postulates the unity of practical reason under the requirements of morality. Starting from these general reflections on morality and practical reason, I will return to the debate about the conditions under which law is able to justify decisions and the way in which it does so. Following Williams’s insights, I will underline the different meanings of ‘morality’ in which the law’s connection with it may be relevant to explain the normative practical force of law, and in which meanings this connection would be entirely irrelevant. In the final part of the chapter, I will take a critical look at the consequences for the normativity of law if the premises of the prevailing conceptions of morality and rationality are accepted. In general, I will refer to the consequences that follow from a strong distinction between prudential and moral reasons and the postulate of the unity of practical reason. In particular, I will briefly discuss how the prevailing position affects the way in which a conflict between legal principles is resolved.



II.Rationality and Morality

There is a specific conception of morality usually assumed in contemporary practical philosophy. According to it, first, morality is essentially practical, as it constitutes reasons for action.3 Second, moral requirements are deemed inescapable. Their inescapability is guaranteed not by their universally correct content, but by their impartial character and structural position in the realm of practical reasons: they apply to everyone as ultimate justifying reasons, prevailing over every other kind of reasons.4 The inescapability of morality is also guaranteed by the fact that, according to this view, the fundamental moral concept is the concept of duty so that an action is considered completely justified if – and only if – all things considered, it ought to be done.5 The question ‘what ought I do?’ is thus regarded as the practical question par excellence, and morality establishes ultimate principles of justification that determine what ought to be done. I will discuss this idea in more detail below. In any case, the way in which justificatory reasons are understood is crucial to a conception like this.


A.Reasons for Action

According to a classical view, there are two types of reasons for an action that should not be confused: motivating reasons and normative justifying reasons.6 On this view, the statement ‘A has a reason to do ø’ is ambiguous; it may mean that A has an internal mental state that is suitable to motivate and explain A’s action, or that whatever A’s motivation is, there is a normative requirement that rationally justifies A’s action ø. A currently prevailing position holds that there can be normative reasons for A’s action ø even if they cannot motivate/explain A’s behaviour. If one accepts this, one necessarily implies that there can be external reasons for A’s action.7

This position can be criticised.8 I will outline some of Williams’s considerations, who argues that there is neither a solid basis for a coherent external interpretation of reasons statements nor for a sharp distinction between motivating and justifying reasons. First of all, it is obvious that ‘no external reason statement could by itself offer an explanation on anyone’s action’.9 ‘Nothing can explain an agent’s (intentional) action except something that motivates him so to act’.10 Using Williams’s language, we should say that this kind of explanation is always relative to the ‘agents’ subjective motivational set S’.11 It might be possible to make an external reason statement regarding someone who is already motivated to act. But, according to Williams, this is not the interesting case because in such a case an internal reason statement is already true. Moreover, assuming for the sake of argument that an external reason statement is true (whatever it may mean), the one who claims that it has practical significance (ie, the ‘externalist theorist’) implies not only that an agent should acquire the motivation because she comes to believe that the reason statement is true, but also that the agent should come to the belief if she deliberates in the right way. So, an external reason statement, if not equivalent, at least implies that if the agent deliberated rationally, whatever motivations she had, she would end up being motivated. According to Williams, if this is what an external reason statement means, it cannot be true, because it cannot be true that an agent can incorporate a new motivation out of the blue, just because a statement is true. Any possible process leading to the acquisition of a new motivation should begin from the actual agent’s motivational set. Only from this starting point, through rational deliberation and imagination, can the agent incorporate, eliminate and redefine the limits of her motivational set. If this is so, the ‘externalist theorist’ has not shown that there can be an adequate external interpretation of reasons statements that does not already imply the internalist thesis: that something can be a reason for action tout court only if it is already an element of the agent’s subjective motivational set or one that the agent can incorporate through an adequate theoretical and practical reasoning form her actual set of desires, plans and beliefs.

If this argument is sound, then, as Williams says, it is the ‘externalist theorist’ who faces a problem. For there are many things we can say to someone who does not see that there are reasons to do something we believe that there are reasons to do. For instance, we can tell her that she is inconsiderate, cruel, selfish, imprudent, or that she would be nicer if she were motivated to act. However, we cannot suggest that she is irrational, which is precisely the claim that the externalist position is trying to sustain. According to Williams, ‘this suggestion, once the basis of an internal reason claim has been clearly laid aside, is bluff’.12

So far, I have been talking about reasons for action in general. As we shall see, these considerations are crucial for recognising why moral ought statements cannot properly be interpreted as necessarily expressing reasons for action. From this critical point of view, since we have good grounds to think that there are no such things as purely external reasons for action, if one were to analyse moral ‘ought’ statements in terms of such reasons, one would have to conclude that moral duties are also an illusion.13 Following Williams’s arguments, once one leaves aside the notion of external reason, one can and should reject that a moral statement is properly analysed in terms of practical reasons sans phrase. On the contrary, a moral ‘ought’ statement should be distinguished from a practical ‘ought’ statement that expresses reasons for an action. In the remainder of this section, I will expound the arguments that lead to this conclusion.

Following Harman, Williams distinguishes four different interpretations of ought statements.14 I will here isolate one argument that aims to justify the idea that a moral sense of ‘ought’ is not synonymous nor implies a practical sense of ‘ought’. According to Williams, a moral sense of ‘ought’ cannot be completely distinctive from a notion expressing desirability or appropriateness. However, at the same time, if there is a moral notion of ‘ought’ that can be isolated from the others that this word can have ‘it seems to have something to do with a more restricted moral notion, such as that of obligation’.15 For instance, let us take as a candidate to express a moral obligation a statement like ‘Jones ought to help that old lady’. In Williams’s view, ‘ought’ is an operator bearing on a proposition: O (A does ø). Jones’s moral obligation can be based on different reasons. For instance, that someone has to help the old lady and Jones is the only person close to her competent to give her assistance. It may also be that he is her nephew, or that he promised her to help in the event of need. In any case, what seems to characterise the content of moral obligations is a special kind of reason why someone does a particular action. But, in order to grasp this feature, we do not need to think that moral ‘ought’ statements express reasons for action. What we need to understand is the specific state of affairs that, according to the statement, ought to be the case. The statement that something ought to be done does not necessarily implicate, as Kantian ethics assumes, that the action must be performed because it ought to be done. In other words, the ‘ought’ does not automatically serve as a reason for the required action. As Williams states: ‘the required motivation need not involve a thought which irreducibly introduces a general ought’.16 For instance, assuming that Jones promised the old lady to help her, and there is a moral duty to comply with one’s promises, the state of affairs that ought to be the case is that Jones intentionally helps the old lady motivated by the thought that he promised, not by the thought that he ought to maintain his promises. Or, if we assume the moral duty to collaborate with our family, it means it ought to be the case that the old lady’s nephew helps her because he is her nephew, not because he ought to collaborate with his family. These moral ought statements simply state what ought to be the case, they do not express nor identify reasons for the agent’s action. Certainly, they can be interpreted as expressions of reasons, but only in a purely external sense of the term. A sense which, as we have seen, should be excluded.

In this line, it is interesting to highlight different features that distinguish the moral ‘ought’ from the deliberative or practical reason-giving ‘ought’. In the practical sense, ‘A ought to ø’ is the conclusion of a practical reasoning or deliberation through which an agent answers the practical question ‘What ought I to do?’ Consequently, ‘A ought to ø’ entails that ‘A has a reason to ø’. Where ‘a reason’ is of course to be understood in the internalist sense, since a practical reasoning is a process that inevitably begins and ends with the identification of an element from the subjective motivational set of the agent.

Moreover, a practical ‘ought’ statement is not the same as an ordinary reason statement.17 The practical ‘ought’ statement expresses a conclusive reason. In contrast to ordinary reasons, the practical ‘ought’ presupposes that the agent can act accordingly. In other words, while it is possible to have an ordinary reason for doing something that one cannot do, if rational deliberation – based on the reasons available – conclusively justifies that one ought to do something, it is presumed that one can do it. ‘If I ought to do X and also I ought to do Y, then it must be possible that I can do both X and Y’.18 This is implied by the fact that, as I have just said, a practical ‘ought’ statement is the conclusion of a practical reasoning or deliberation through which, among other things, the non-possible alternatives are expected to be discarded.

This is not the place for a general discussion of the principle ‘Ought Implies Can’. But one point to emphasise here is that a moral ‘ought’ to do something, unlike a practical ‘ought’, does not always implicate possibility. This is the case if we accept an agglomeration principle according to which, for example, ‘A morally ought to help her aunt’ and ‘A morally ought to help her uncle’ entail ‘A morally ought to help her aunt and uncle’. If we accept this, and if A cannot help both (even if A can perform each action separately), then it follows that we accept that A morally ought to do something that she cannot do: help her aunt and uncle. In other words, we accept that a moral ‘ought’ does not implicate ‘can’. On the contrary, as we have seen, practical ‘ought’ statements are conclusive. It is therefore absurd to claim that conflicts can arise between them. As we will see in the second part of this chapter, we also accept the possibility of conflicts between legal ‘ought’ statements, which suggests that these legal statements cannot be equated with practical ‘ought’ statements either. I will return to this point below.

The previous argument shows at least two important things. First, as it is generally recognised, a moral ‘ought’ statement does not implicate a practical conclusive statement of reason, ie, it is possible to have a moral duty to do X and, all things considered, to ought to do something else. However, this is precisely because moral and practical ‘ought’ statements have different connotations, even if this is not generally admitted. A practical ‘ought’ statement is always the conclusion of a practical reasoning or deliberation. That is, it is relative to the projects, beliefs, or other elements of the agent’s subjective motivational set, and accordingly implicates (and is based on) ordinary, non-conclusive statements of reason, whereas a moral ‘ought’ statement does not necessarily implicate (nor is based on) ordinary statements of reason. It is possible that there is a moral ‘ought’ for A to do X, and that A has no reasons to do X. If we take seriously the idea that a moral ‘ought’ statement expresses a sense of ‘ought’ which is different from that of a practical ‘ought’ statement, it follows that even in cases where a moral ‘ought’ statement is accepted among the premises of a practical reasoning that justifies a practical conclusive statement and its content does coincide with it, as Williams emphasises, the conclusive practical ‘ought’ statement is not merely a final and decisive iteration of the moral ‘ought’. The conclusive reason statement has a different meaning.

Williams’s conclusion is that a moral ‘ought’ statement does not entail a reason giving statement. A fortiori, it does not implicate a (conclusive) practical ‘ought’ statement. Being so, it is interesting to stress that the internalist analysis of reason statements proposed by Williams gives support to an externalist analysis of moral ‘ought’ statements. In other words, Williams is an ‘externalist theorist’ regarding moral judgements. Certainly, the dispute is not if moral judgements are practical in some sense. The issue is that we cannot say – as an ‘internalist theorist’ regarding moral judgements says – that ‘motivation is somehow to be built into judgements of moral obligation’.19 Moreover, in Williams’s view, a moral judgement could neither be understood in terms of external reasons. For, if this were the interpretation, moral obligations would be an illusion, and Williams does not think they are. This conclusion shows not only that the debate between internalism and externalism regarding moral ‘ought’ statements should not be confused with a debate between internalism and externalism regarding reasons for action. It also shows that an ‘internalist theorist’ regarding moral judgements is not necessarily an ‘internalist theorist’ regarding reasons for action, just as an externalist position regarding moral judgements does not imply an externalist position regarding reasons for action.20

To summarise, according to the prevailing view of morality, moral statements are by definition, among other things, practical reason statements that rationally justify and guide actions, regardless of the motives of the agent to whom they are addressed. These statements provide objective, external reasons. In this view, a moral criticism is also a rational criticism and an agent who does not recognise a moral obligation is not only acting against morality but also acting irrationally. In contrast, I have set out some arguments by Williams that undermine both the possibility of an absolute external, objective interpretation of statements of practical reasons and a conception of morality and moral ‘ought’ statements that conceptually links them to rationality and reasons. If one accepts these considerations, practical reasons and practical ‘ought’ statements are necessarily connected to an agent’s subjective motivations in a way that morality and moral ‘ought’ statements are not.

And if there are good reasons for not necessarily linking morality and rationality, as Williams claims, then a person who violates a moral obligation is not necessarily behaving irrationally or unreasonably, but just badly. This is because it cannot be assumed that they had a reason to behave well.



B.Morality

The prevailing conception, as we have seen, subscribes to the idea of a very strong connection between morality and rationality. Morality is not only analysed in terms of reasons for action, but also supposed to be the only source of genuine reasons for action.

There is a nuanced set of arguments from Williams against the idea that morality constitutes a kind of reason that necessarily prevails over other kinds of reasons. These considerations delve deeply into the presuppositions of the prevailing position and show that it is, first, linked to a poor though widely accepted classification of reasons for action, no matter whether they are understood in an internalist or externalist way.


i.Moral and Prudential Reasons

The standard view conceives of practical rationality as exhaustively constituted by only two kinds of reasons that, in turn, are mutually exclusive: prudential and moral reasons. According to the common understanding, prudential reasons are those determined by the self-interested and partial goals of an agent. On the other hand, moral reasons are those that are determined by impartial ends. They are independent of an agent’s subjective motivations, ie, they do not depend on the beliefs or desires of a particular agent. This strong distinction has many important consequences. To mention but a few that will prove crucial to the analysis, we can say that an action can only be explained and rationalised in two ways from this point of view: either on the basis of the preferences or desires of the agent (prudential reasons), or on the basis of impartial, agent-neutral considerations (moral reasons). Tertium non datur. That means that an action guided by the agent’s self-interest is not moral, and if it is guided by impartial considerations, it is not prudential. Moreover, underlying this dichotomy is another: that between explanation and justification. To rationalise an action by invoking an element of the agent’s ‘subjective motivational set’ means to explain it, but not to justify it. Consequently, justifying an action inevitably requires an appeal to moral reasons. In this sense, this dichotomy not only divides the universe of reasons into two exclusive and exhaustive classes, but it also establishes that these two kinds of reasons are hierarchically structured: moral reasons are defined as dominant over prudential reasons – they are the only appropriate kind of reasons to justify an action. In other words, it leads directly to what I have called ‘the principle of the unity of practical reason on moral grounds’.

Williams questions the dichotomy between prudential and moral reasons. There are reasons that do not seem to correspond to either of these two types. For example, someone who acts for altruistic reasons because she is seeking the salvation of her soul is acting prudently in a sense, but not in the selfish sense that is opposed to a moral motivation. For there is no sense in which acting for one’s own salvation can be at the expense of others.21 This indicates that the distinction between moral and prudential reasons does not exhaust the range of possible reasons for action. Assuming that the distinction is exhaustive, one does not know where to classify, for example, the behaviour of a person who acts in the interests of another but does so out of love, admiration or as a member of their family. These actions seem to resist being understood either as universalisable or as motivated by self-interest.22 At the same time, moral and prudential reasons do not seem to be mutually exclusive. On the contrary, a prudential concern or motivation can be seen as a precondition for moral concerns. Indeed, assuming the Humean idea that morality is based on sympathy and sensitivity to the situation of others, moral concern for the suffering or happiness of others is an extension of the concern for one’s own suffering and happiness. In this sense, it is not a contradiction to admit that an agent who acts morally and strives to satisfy the interests of others is also motivated by the satisfaction of self-interest.23

These considerations illustrate the reductive and distorting character of a conception that thinks it can grasp the complexity of practical justification by distinguishing only two sources and types of reasons for action, which are also conceived of as hierarchically structured. In the second part of this chapter I will refer specifically to legal norms that, according to a widely held view, derive from social sources: from a complex practice of conformity and acceptance.24 The idea that law can be practical and constitute a kind of reason for action resists the reduction that this view imposes.



ii.Morality as the Basis of a Unified Realm of Reasons

One might think that the usual recognition of a multiplicity of sources of justification (religion, law, politics, etc) proves the existence of different frameworks of justification and reasons for action. However, this is not the case in so far as the common conception of morality subscribes to the idea that morality constitutes the only genuine kind of justificatory reasons. According to this view, the expression ‘moral reasons’ does not refer to a particular set of reasons. It refers to a type of reason that has absolute priority over any other type of reason.

The standard conception defines morality in a purely formal way that necessarily makes its unifying justificatory role true. Moral reasons are those reasons that occupy the highest or dominant position in practical justification. Those which, according to a generally accepted principle of rationality, ought to prevail. Not many authors have explicitly dealt with this morally based principle of unity. One exception is Carlos S Nino, who considers it not only an established principle of Modernity,25 but also a necessary postulate of practical reason.26

According to a generally recognised principle of rationality, one is conclusively justified in doing what one ought to do based on the balance of all applicable reasons.27 It certainly sounds reasonable that one should do what one has the best reasons for doing in the given circumstances. The critical considerations I am making here do not call that into question. What is being questioned is the view that the prevailing reasons determining the action that ought to be performed conclusively (what Williams calls the ‘practical ought’) need be moral reasons. Of course, nothing precludes a moral reason from being decisive in certain circumstances. But the idea that they have a necessary primacy in practical reasoning should be justified independently of the rational principle that conclusive reasons determine what ought to be done all things considered.28 However, if one enquires about the argument supporting the claim that moral reasons necessarily take precedence over all other kinds of reasons, the response is: it is an assumption. This is because morality is defined in purely structural terms, where ‘moral reasons’ are seen as the ultimate, overriding reasons. Therefore, they not only outweigh prudential reasons, but also all other types of reasons if they are allowed.

This purely structural concept of moral reason guarantees that moral reasons are dominant and conclusive, at the cost of depriving morality of any specific content or source.29 A price that can certainly be considered too high. In any case, it should be emphasised, first, that this unified conception of justification does not guarantee a unique answer to the practical question ‘what ought I do?’, since it does not exclude the possibility of irresolvable moral conflicts between two or more ultimate reasons. That is, nothing rules out the possibility that there are incommensurable or equal value moral reasons that justify incompatible courses of action. Second, it also does not guarantee the existence of a single basis for justification, since there may be more than one acceptable theory of ultimate, ‘moral’ reasons that support different sources for morality (they may be based on self-interest, the authority of God, history or traditions, etc). In short, understood this way, the idea of the unity of practical reasoning under the requirements of morality amounts to a tautological thesis, a dogma based on a definition that guarantees the justificatory function of morality but deprives it of any specific content. That is, morality is the only source of justifying reasons, but these reasons can have virtually any content.




C.Final Remarks on Rationality and Morality

My aim in this first part of the chapter was not to analyse William’s position. It would take much more space to present his brilliant and very articulate ideas. My fundamental aim was to formulate a critique of the prevailing conception of morality and practical rationality, drawing on some of Williams’s reflections on the subject. The considerations I have taken up here represent a critique of the idea that everything one ought to do or is conclusively justified in doing is based on moral grounds.30 In any case, rejecting the idea that moral reasons are defined by their ultimate or dominant character does not mean rejecting that morality can provide general reasons that dominate over various more specific moral reasons. The criticisms suggest rejecting a notion of morality that conflates it with rationality.31 This involves, on the one hand, the rejection of the idea that morality is necessarily rational (ie, necessarily provides reasons for action) and, on the other hand, the notion that rational justification is necessarily moral. According to the ideas outlined above, moral requirements may not be reasons for some agents. Conversely, there may be genuine reasons for action that are neither moral reasons nor based on them.

Williams’s arguments also allow us to reject what has been called the ‘imperialism’ of morality. According to the prevailing conception, moral duty is inescapable. The fact that a person does not accept it, or prefers not to submit to it, does not preclude its applicability, nor does it absolve them from responding appropriately. As Williams observes, the moral law is more demanding than the law of an actual liberal republic since we cannot emigrate from the republic of morality. Its laws always apply to us, and this means that the moral judgement of a third party can be extended universally to all, even if they do not accept it. If an agent does not accept morality, ie, if he voluntarily violates its precepts, the appropriate reaction of a third-party is censure or reproach. Similarly, remorse, self-reproach or guilt are the expected attitudes of the first person. Strictly speaking, those who do not have these attitudes place themselves outside morality and rationality. However, if we are allowed to reject the idea that justification is either moral or not true justification, we are also allowed to oppose its inescapable or omnipresent character.32

Finally, one might think that the approach presented here leads not only to a fragmentation of the sources of justification, but also to a fragmentation of practical rationality or reasoning altogether. It should be noted, however, that such an approach does not mean that there is no possibility of considering different kinds of practical reasons in a unified way. In other words, the fact that there are different kinds of practical reasons that do not necessarily prevail over one another does not lead to a fragmentation of the agent’s practical rationality or reasoning, because it is only through this unified capacity of reasoning that the agent can recognise the different kinds of reasons and the existence of a single or multiple correct answers. For Williams, there are no different kinds of practical rationality; it is not a fragmented faculty. In any case, this does not mean that only the rational is valuable, good (or ethical). Williams criticises the idea that everything that cannot be rationalised obeys to external forces that leave action outside the ethical domain. As Griffin points out, ‘there are many other activities besides the exercise of rationality that are valuable in themselves: enjoying oneself, accomplishing things, deep personal relations, and so on’.33




III.The Normativity or Practical Character of Law

This section will refer to the normativity or practical character of law and will consist of two parts. First, I will point out some consequences for the normativity of law that arise from the prevailing conception of morality and the idea that it is the only basis for genuine normativity. On the basis of the critical considerations outlined above, I will show in what sense can the appeal to morality be accepted to explain the practical character of law and in what sense it is instead irrelevant. Second, I will point out some consequences arising from the prevailing conception of reasons for legal decisions. In particular, I will discuss the way in which, according to the prevailing position, practical-normative conflicts should be resolved.


A.Morality and the Normativity of Law

Prominent philosophers of law accept as a postulate, explicitly or implicitly, the unity of practical reasoning on moral grounds and, accordingly, that reasoning based solely on legal premises is not sufficient to justify a normative conclusion.34 The idea that morality is the only source of genuine normativity and practical reasons has become so convincing that it has even been accepted by a tradition such as legal positivism, from which we would in principle have expected a radical rejection. The long tradition of legal positivism has not, as one might have expected, reacted to the assimilation of practical normativity to morality with criticism, but quite the contrary, by rearranging its own theses or methodological goals to make them compatible with the admission that without a connection to moral principles there is no genuine normativity. This is a shocking finding that proves the strength of the dichotomy between prudential and moral reasons and the thesis of the unity of practical reason based on moral grounds. Indeed, some proponents of legal positivism do not hesitate to reinterpret or abandon one of the defining theses of this school of thought, namely the thesis of the non-necessary connection between law and morality, as they agree that the only way to explain the justificatory capacity of law is appealing to moral reasons. Thus, according to Joseph Raz, legal positivism rejects a necessary connection between law and morality only in relation to the identification of law. However, this connection is necessarily presupposed in every legal decision that imposes a duty on third parties.35 According to John Gardner, there are many necessary relations between law and morality, and no philosopher of note – including the proponents of legal positivism – has ever denied their existence.36 Moreover, in a different direction but also accepting the idea that normativity rests only on moral reasons, Brian Bix suggests that, against what Jules Coleman and Brian Leiter assert (and many other legal theorists subscribe to), it is no part of the task of legal positivism (or even any legal theory) to explain the normativity or the authority of law.37 This is of course because, as a consistent legal positivist, Bix believes that theorists have no reason to accept the moral implications associated with the concepts of normativity and authority.38

According to a position prevalent in contemporary legal theory, it is in any case peaceful that law aims to constitute reasons for action, and in this sense it aims to be normative. However, law is only successful if it is somehow morally justified. For example, if it is morally legitimate39 or has a morally correct content.40

A reasonable explanation for the fact that morality is seen as the only possible source of legal normativity can be found precisely in the way in which the prevailing view understands morality. Indeed, the prevailing position assumes a kind of ‘juridical conception’ of morality, and this view can also be criticised on the basis of Williams’s analysis. The system of principles that Williams calls ‘the peculiar institution’ of morality is in fact a deontic conception, essentially centred around the notion of duty.41 In this approach, as we have already seen, the concept of duty is defined in part by its role in practical reasoning. More precisely, it is understood as the conclusion of practical, reason-based reasoning. Similarly, each particular obligation is seen as an instantiation of another, more general obligation, ie, this view is linked to general principles such as ‘an obligation is always based on another obligation’ and ‘an obligation can only be superseded by another obligation’. I will not go into these principles in detail here. But it is worth emphasising that this view must always allow for broader obligations that leave little room for practical considerations other than duties and what is morally indifferent. In other words, there is a tendency to reduce all ethical or moral considerations to rights or duties. Such a position was held in its purest form by Immanuel Kant, but is also accepted by philosophers who depart from Kantian doctrine.42

According to Williams, this peculiar view is not only a reductive conception of morality, that shrinks it to a complete and coherent set of duty-imposing principles, ie, one that resolves every possible practical question and, even if controversial, provides a single conclusive answer for each individual case. It is also unavailable because it understands morality as the imposition of rights and duties that apply to addressees regardless of their actual beliefs and desires, and which they would recognise from an impartial standpoint as ‘citizen legislators of a notional republic’. And that is not a real choice for real agents.43

In my view, these critical insights do not necessarily lead to the rejection of an idea of morality understood as a set of principles, but they do lead to a radically different interpretation of this idea. On this view, moral principles, in so far as they depend on our beliefs and attitudes, are not universal. Moreover, we cannot claim that they necessarily provide reasons that should play a role in the agents’ practical reasoning. Moral principles can only be reasons for action to the extent that there is a reasonable possibility for agents to recognise them as such. And even if they have deliberative relevance, they are not necessarily conclusive principles that take precedence over other kinds of reasons. If we accept these ideas, we would be arguing for a very broad concept of morality as a set of principles which is identical to the concept of the prevailing view, but we would be arguing for a conception that is drastically different from the one that emerges from that view. In contrast to this proposal, we could also argue that Williams’s philosophical considerations urge us to set aside a principled conception of morality altogether. On this reading, we would emphasise that his reflections aim to show that there is a much broader and more relevant sense in which moral concerns and considerations are ethical concerns and considerations. In this latter sense, moral philosophy should not only offer a radically different conception of the moral principles that guide our behaviour (in line with what I have just said), but above all articulate a different conception of its object of reflection, which, according to Williams, should revolve around the general question of what makes life worth living.

The purpose of these remarks is to point out that, depending on how we understand morality, the statement about whether it is necessary to account for the normativity of law changes its truth value. Indeed, Williams sometimes distinguishes between morality and ethics. Especially when ‘morality’ refers to the peculiar institution I alluded to earlier. In this sense, the concept of ethics covers a much broader range of concerns than the standard concept of morality. On other occasions, however, Williams uses the terms ‘morality’ and ‘ethics’ interchangeably, for example, when he criticises a narrow view of moral philosophy and argues for a broader perspective. In this broader perspective, moral philosophy is synonymous with practical philosophy in general and it is understood as a reflection of ethical character that should focus its attention on the various aspects and problems associated with the Socratic question of what life is worth living.44

If we maintain a general concept of morality, according to which it is a set of principles, various options are possible. If this set is understood as the peculiar conception criticised by Williams, the thesis that law can only be normative in so far as it is based on moral principles can be reduced to absurdity. According to Williams’s critical view, there are no universal, impartial, objective moral reasons. Consequently, if normativity is defined in these terms neither morality nor law can claim to be normative or to provide reasons for action. The normativity of both law and morality would be an illusion.

A second possibility is the following. As we have seen, the assumption that morality is a set of ultimate, objective normative principles (a critical morality) does not justify the conclusion that its principles are necessarily reasons for action. Consequently, the fact that a law is based on a critical morality is neither a necessary nor a sufficient condition for recognising the practical character of law nor for understanding what its normativity consists in.

Finally, if we admit that moral principles provide reasons for action, but we abandon the standard objective conception according to which they are the only genuine kind of practical reasons, the grounding of law in a particular morality could be a sufficient condition for its practical character. However, it would not be a necessary condition: the fact that moral norms can provide reasons does not rule out the possibility that legal norms can do the same. According to this view, there can be different spheres or types of justification, between which real conflicts can arise in the absence of a pre-established hierarchy.

If, on the other hand, when we speak of morality we speak of ethics in general, it can be argued that there is a necessary connection between law and ethical considerations. That is, it is reasonable to admit that the interpretation and justification of the content of a legal system ultimately involves ethical considerations. In Williams’s view, however, ethics is not a set of reasons for actions. In this sense, recourse to ethical considerations – which we can take for granted – does not seem adequate to explain the practical character of legal norms. If ethical considerations are not necessarily reasons for action, then the fact that the law has an ethical basis is neither necessary nor sufficient to explain why it has a practical character and constitutes reasons for action, even if there is a justificatory connection between law and ethics.

In sum, this analysis shows that if we are really interested in answering the question of what the practical character of law is based on, we would do well to abandon the debate about the connection between law and morality, because morality, in whatever sense it may be understood, does not offer a complete satisfactory answer. Instead, we should take a closer look at the conditions under which legal norms can be recognised or incorporated into what Williams called the ‘subjective motivational set’ of their addressees. For, despite the possible and desirable moral justification of legal norms, they only have a practical value in so far as they can be seen by their addressees as a reason for action.45 This would certainly mean a radical change of perspective in the theoretical research on this topic. On this new perspective, the interest in the justification of action cannot be in any important respect separated from the interest in the motivation for action: the subjective motivational set of the agent takes centre stage. Thus, research should not only focus on morality – which is not necessarily the only nor the overriding source of justification – but also strive to gain insights into the factors that can motivate and explain actions.



B. Reasons for Action and the Normativity of Law

The prevailing conception of practical reasons has many relevant consequences for the explanation of the normativity of law.

First, an obvious consequence of the dichotomous distinction between prudential and moral reasons must be pointed out: once this distinction is accepted, the conclusion that legal decisions must necessarily invoke moral reasons to justify a conclusive practical duty applicable to third parties is unavoidable. On the basis of this limited conception of reasons, the legal debate on this issue tends to emphasise that the law, in so far as it is supported by sanctions, provides prudential reasons for the conduct that its norms prescribe. In this sense, a ‘practical necessity’ or a ‘duty’ to act in accordance with the law would be secured by the self-interest of the agent. That someone ‘legally ought to ø’ or ‘has a legal duty to ø’ means only that ø is a necessary means for the agent who wishes to avoid the negative consequences envisaged by the legal norms.46 In this sense, of course, the law aims to provide reasons, but it only achieves this goal to the extent that the addressee has an interest in avoiding or achieving the consequences that the law prescribes. However, the existence of such an interest is contingent and, moreover, cannot give rise to a genuine duty that applies to all addressees, including those who have no such interest. In the same vein, a further and more general argument emphasises the fact that the sheer existence of law would never suffice for this purpose because we cannot derive justificatory reasons from mere empirical facts. The justification of a genuine duty can only be given by the existence of another genuine duty, which cannot have an empirical source either.47 In other words, it can only be given by ‘ultimate’ norms, ie, moral norms. In short, from the contrast between prudential and moral reasons, we can conclude that the normativity or practical character of law presupposes and requires a necessary, justificatory connection between legal and moral reasons, without which the law remains a mere datum of force, an empirical fact without normative relevance.

That legal provisions have no normative force without a connection to moral reasons is a thesis that is completely coherent with a natural law legal theory and incompatible with a positivist one. Nevertheless, as I have already mentioned, this thesis is also held by a conspicuous number of legal positivists who, even if one would not have expected it, prefer to smooth over the positivist definitional thesis about the non-necessary connection between law and morality.48 In contrast to this tendency, the criticism presented here suggests that, following Williams’s proposal, we should abandon the premises that lead to the conclusion that moral reasons unify the space of reasons and are the only genuinely normative ones. From this critical perspective, no consideration can be practical or justify blame and responsibility unless it is also a consideration that the agent to whom it applies could recognise it as a reason for action through proper deliberation. Consequently, the practical character of any ‘ought’ – legal, moral, religious or otherwise – cannot be separated from the beliefs and attitudes of the actual agents and should not be equated with its substantive correctness.

As I claimed at the beginning of this contribution in relation to the practical character of law, there is one consequence of the prevailing conception of reasons that deserves particular critical evaluation. It concerns the way in which it understands and resolves the conflict between legal principles in a particular case.49 This kind of practical conflict occurs when two principles, applicable to the same case, cannot be satisfied simultaneously. If we satisfy one of them, we cannot satisfy the other, and vice versa.

A widely accepted thesis in contemporary legal theory is that the conflict between legal principles must be resolved by modifying either the content of the principles involved in the conflict or their respective force, ie, by pursuing either a ‘specifying’ or a ‘balancing’ strategy.50 It is not possible to analyse here the various and sophisticated ways in which these proposals have been developed in legal theory. Despite the differences between these two strategies, they are similar in many relevant aspects.51 Above all, it should be emphasised in this context that both follow the idea of the unity of practical reasoning on moral grounds and propose a procedure that ends with the establishment of a single rule that provides a single solution to the instant case.

For the ‘specifying’ strategy, the existence of a conflict between legal principles seems to indicate that something is wrong with them. The conflict would be an indicator that the legal principles are either imperfectly formulated or only prima facie valid for the case at hand.52 With this kind of approach, we treat practical conflicts between normative principles as if they were conflicts between beliefs, ie, propositional contents held to be true. Because of what it means to have a belief, ‘I believe that p’ expresses the same thing as ‘I believe that p is true’. As Williams points out, if we have two beliefs that cannot be true at the same time, the mere fact that we recognise this requires us to give up or change one of the two beliefs. It is a rational requirement to do so. It can be added that what the world looks like is crucial in such circumstances, for not every change in beliefs can be justified. The rationally expected change is one that discards the content of the beliefs or specifies them to fit the world, and the conflict is thus extinguished. This kind of ‘conflict resolution’ between beliefs is a consequence of the direction in which they fit the world.53 Moreover, the assumption that there is only one world explains why it is also reasonable to look for the only right way to specify our beliefs.

However, this is not the case when it comes to a practical conflict between statements with normative content, such as legal principles. Two conflicting principles in a case are not contradictory principles.54 Of course, the presence of the conflict, ie, the fact that we cannot satisfy our principles in a given case, may be an indication that we need to refine our knowledge of them. However, when the epistemic predicament is answered, if the impossibility of fulfilment persists, it is paradoxical to accept that specifying their scope (ie, changing their content) can be a strategy for ‘resolving’ the conflict, ie, enabling fulfilment. This would mean that we do not accept the principles as practical guides that lead us to change the world to conform to them, but the other way around.

This is an important distinction between contradictory beliefs and conflicting principles. If two of our beliefs cannot be true at the same time, it is admittedly irrational not to give up or change one or both of them. Conversely, it is not irrational to hold on to our normative principles (ie, neither abandon nor change them) even if it is not possible to fulfil them in a certain way at the same time. Even in such cases, they are still reasons and justify attitudes such as regret or remorse for what cannot be done and the search for other ways of satisfaction. This kind of normative conflict depends on how the world is and would not occur if the world were different.55 So, if the impossibility depends on how the actual world is, we can also add that they require and justify actions that change the world in order to make fulfilment possible in the future. A logical contradiction, by contrast, does not depend on how the world is. That is why rationality demands there is a change in the propositions and not in the world. What is unfortunate in a conflict of beliefs is the content of the propositions we uphold. What is unfortunate in a conflict of principles is not the content of our principles, but the world.

Think, for example, of a legal authority that has to decide ex ante on a request for authorisation from workers who want to march in the streets, against opposition from other citizens who consider that such a manifestation restricts their freedom of movement. Or ex post in a case where private hospital operators invoke their economic freedom to justify not providing medical care to some people in the event of a pandemic. Of course, the authority may need to specify the scope of the principles in question. This is right in order to know what the content of the principles really is, ie, to identify the different actions that they require and those that should rather be considered wrong. However, when specification is used not only as a response to a genuine epistemological problem, but also as a strategy for solving the practical problem posed by the impossibility of complying with two principles simultaneously, it is self-defeating. It is certainly appropriate to preserve the goal of unity, because by specifying one or both principles we can adjust their content until they are finally compatible, and in this way we can find a single answer that does justice to both in a given case. But this manipulation of the content of the principles comes at a high price because it makes our principles potentially irrelevant in individual cases, the only cases in which they can prove their practical relevance. By specifying the content of a principle, we are in fact admitting that they are only potential reasons that may completely lose their force.56 In other words, specifying principles is an appropriate response to the epistemic question of what exactly is valuable to us, but as a strategy for enabling satisfaction, ie, for establishing a correspondence between principles and reality, it is frustrating and even paradoxical. Norms are assumed to guide individual decisions, but in order to do so, they should not be manipulated at the moment of their application.

The alternative strategy, on the other hand, attempts to capture the idea that in the case of a conflict between two principles, each principle has and retains its practical relevance. In general terms, according to this approach, the conflict should be resolved by a ‘balance of reasons’ that determines the conclusive reason for action.57 According to a much more detailed position, the balancing procedure should take place in different stages so that the respective importance of the principles can be measured and both can be proportionally honoured.58 It is not necessary for us to analyse this procedure. However, it is worth noting that the balancing strategy also proposes a decision-making model that ends with the identification of a single rule for the case, and that it is committed to a widely accepted principle of rational justification that goes back to the dogma of the unity of practical reasoning. According to this principle: ‘It is always the case that one ought, all things considered, to act for an undefeated reason’.59

Nevertheless, this principle of rationality can be challenged in situations where there is a conflict between two reasons that – due to the nature of the world – cannot be satisfied simultaneously. It seems inconsistent with the premise that, even if it is rationally justified that in such situations one reason prevails and the other is overcome, both retain their normative force and each of them justifies certain actions. The balancing strategy does not seem to be faithful to its own premises. If the principles involved in a practical conflict do not lose their relevance, the principle that is defeated in the balancing procedure can still justify something. This implies, however, that contrary to what the principle of rationality mentioned above says, it is also justified to act on the basis of a reason that was defeated in the balancing procedure.

Neither the strategy of ‘balancing’ nor that of ‘specifying’ legal principles says anything about what further steps should be taken to do justice to the value of the principle that was or must be sacrificed in the individual case.60 They do not consider that a reasonable decision-making model cannot conclude with the application of a single rule (whether specified or overriding) or a single reason when one of two conflicting principles cannot be properly observed due to the circumstances, even if the competent authority has correctly assessed both principles within its practical reasoning. This is because, in such circumstances, the sacrificed principle still serves as a justification for additional measures. For example, it may support the application of other norms that require an apology or some form of compensation.

In summary, the critical considerations presented here underline a particular deficit determined by the assumption of the unity of practical reasoning and the objective conception of moral reasons analysed above.61 In accordance with these premises, the prevailing theories of law endeavour to offer a decision-making model that guarantees that there can only be one right answer to a practical question. In this way, they must necessarily be supplemented or replaced in order to explain the practical relevance of legal principles in cases of conflict. If what I said is correct, the strategy of specification can be accepted as a response to an epistemic question about what precisely our principles are, but it is self-defeating as a response to the practical question about how a judge should reason and what it is justified to do in the case in which two applicable principles cannot be fulfilled simultaneously. The ‘balancing’ proposal, instead, seems to offer a better approach since it gives voice to the idea that, in such cases, we should not change the content of the applicable principles and that both of them have rational force within the judge’s practical reasoning. However, it remains silent about the fact that a practical reason always justifies a certain action-result, even if in certain circumstances it is defeated by the greater urgency of another reason.



C. Final Remarks on Morality, Reasons for Action and the Normativity of Law

The critical insights I have set out in this chapter are not meant to imply that the normativity of law cannot be adequately analysed by a theory of reasons for action, especially with regard to moral reasons. However, if these critical considerations are correct, then certain aspects of the prevailing conception of reasons for action and morality should be reconsidered. Bernard Williams’s approach, on which this analysis draws, suggests that we should turn the currently dominant moralist approach on its head and focus more on the actual practical reasoning of the (institutional and ordinary) addressees of norms: the actual deliberative processes by which they might recognise a consideration as a reason for their action. This approach does not mean that moral reflection on various aspects of law is not of great importance. It does, however, strongly suggest that questions about the practical character of morality and law are different, even if both are to be analysed in terms of the reasons for action of ordinary or institutional addressees. In this sense, the prevailing view that reduces both to a single question not only impoverishes the analysis but also confuses it.

If the considerations put forward are legitimate, there are compelling reasons to reconsider the fundamental premises on which the prevailing position is based. For example, the way in which the relationship between prudential and moral reasons is conceived, and the resulting postulate about the unity of practical reason based on moral principles, should be re-examined. It is likely that the almost obsessive search for unity in this context is counterproductive. It is certain that an important sense of the unity of practical reason can be recognised and explained without such an impoverishment of the range of reasons that can justify an action.

There is also a basis for reconsidering the idea that the central question that practical reason should answer is a question aimed at determining what ought to be done. In other words, it is worth questioning whether what is rationally justified all things considered, must always and only be a conclusive duty or obligation. In this context, there seem to be good reasons to reconsider a thesis implicit in the way the prevailing view treats conflicts between legal norms: the equation of practical rationality with a kind of epistemic rationality aimed at gaining knowledge about what ought to be done in a given case. Undeniably, normative legal systems are not free of epistemic problems. Nevertheless, some contrasts between epistemic and practical problems must be taken into account. It is paradoxical that if circumstances in the world prevent the satisfaction of our legal principles, the predicament should be solved by changing or adapting the principles rather than changing the world. More generally, the criticisms made here highlight some of the problematic and unsatisfactory consequences that arise in the field of law when such a narrow view of practical reason is adopted.
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Pragmatic Encroachment, the Unity Thesis and the Law

DIEGO DEI VECCHI*


I.Introduction

Taking the distinction between theoretical and practical reasoning as a starting point, there are still different ways to question whether reasoning is unitary or fragmentary. As noted in the introduction to this volume, one doubt over unity and fragmentation concerns whether there is a necessary interconnection or dependency between the practical and theoretical domains.

Practical reasoning aims to determine the right thing to do. Conversely, theoretical reasoning or epistemic justification (EJ) seeks to determine what it is right to believe.1 The conclusion of the former has a world-to-mind direction of fit,2 while the latter has the opposite: those using it aim ‘to have their content fit the world’.3

That certain factual premises (ie, true or false propositions about the world) are relevant in almost all practical reasoning seems largely uncontroversial. It also seems uncontroversial that such a proposition can operate as a premise in practical reasoning only if it satisfies certain epistemic requirements.4 This shows an apparent dependence of practical reasoning on EJ (or maybe more generally on knowledge). While there is much to be clarified in this regard, it is not possible to explore this point further in this study.

The reverse direction of this dependence, however, is far more contentious. According to the orthodox and dominant epistemological position – sometimes called purism – no EJ depends on practical considerations. Nevertheless, purism has not conclusively settled certain epistemological objections, especially those taking a sceptical tone. Among other responses, these unsettled objections have led to a heterodox conception that broadly argues that (at least sufficiency of) EJ always depends on practical considerations. This conception, sometimes called ‘impurism’ and sometimes ‘subject-sensitive invariantism’5 or ‘Pragmatic Encroachment’ (PE), is based on a particular variant of the unity thesis. This chapter focuses on this version of the ‘unity thesis’ and its relevance to legal theory.

The chapter has three aims. First, I will situate legal reasoning as an instance of practical reasoning, focusing on the justification of judicial decisions. I will briefly reconstruct two widespread theses concerning how factual propositions operate within the justification of such decisions. These theses are: (a) that legal norms are protected reasons for action whose operativeness depends on the corroboration of certain factual propositions; and (b) that the corroboration of such propositions is conditional on the satisfaction of certain ‘standards of proof’. Secondly, I will attempt to reconstruct the particular version of the unity thesis to which PE is committed. I will focus on what I consider to be the best articulation of the impurist conception: the one formulated by Jeremy Fantl and Matthew McGrath. Finally, I will make a preliminary suggestion that PE is in tension with the two aforementioned legal theses.

In summary, my argument proceeds as follows: I propose that the conception of legal norms as protected reasons for action is tied to a particular understanding of how standards of proof should function. According to this view, although the decision to establish a threshold of proof is practical rather than epistemic, it remains within the exclusive purview of the lawmaker. Consequently, fact finders should neither make practical judgements about the sufficiency of evidence in individual cases nor extend beyond neutrality in determining whether the evidence meets the threshold. I will argue that this objectivist stance is flawed. Drawing on the previously mentioned pragmatic encroachment version, I will advocate for the contrary position. I will contend that when fact finders assess the sufficiency of evidence in a given case, they are necessarily making a practical judgement – distributing the risk of error – rather than merely neutrally applying a predetermined distribution of that risk. Finally, I will argue that if this is correct, an inherent tension exists between the conception of legal norms as protected reasons for action and the operation of legal standards of proof. In a nutshell, the problem is that, at least sometimes, a legal norm can count as a protected reason for action only after some considerations that the norm seeks to exclude have already been taken into consideration by those whose actions the norm aims to guide.



II.Legal Norms as Protected Reasons for Action, the Role of Factual Propositions and the Standard of Proof

The expression ‘judicial decision’ can be understood in several ways. One such interpretation pertains to the argument or inference developed for the purpose of applying a general legal norm to solve an individual case. This inference is aimed at justifying a particular action. It could be said that this action involves either the application of the legal consequences that a given general legal norm provides for or the decision to refrain from such application. This becomes particularly evident in criminal cases. A judicial ruling that applies the general legal norm proscribing homicide – or any other crime or offence – is intended to justify the action of imposing the corresponding penalty on the accused person.

Furthermore, legal reasoning – still focusing here on judicial rulings – is a particular type of practical reasoning. At least since a seminal work by Joseph Raz, it has become quite common in legal theory to locate the core of what makes it particular in the way legal norms provide reasons for action.6 From this perspective, one of the most distinctive features of legal reasoning lies in the fact that legal norms operate as protected reasons for action.

The story is well known so I will limit myself here to an extremely succinct reconstruction. For Raz, acting rationally means acting in accordance with the balance of first-order reasons applicable to the agent. If there is a Charly García concert tomorrow and Ale wishes to attend, she has a first-order reason to go to the concert. However, there are second-order reasons that may exclude first-order reasons or at least some of them. If Ale had promised Emi – even before learning about the Charly García concert – that they would go to spend the night at the Ilón lagoon refuge, that promise would operate not only as a first-order reason to go to the lagoon, but also as a second-order reason excluding the very consideration of certain first-order reasons, such as her desire to attend the concert.

In this line of reasoning, second-order reasons are reasons to act or not to act on the basis of certain first-order reasons.7 A promise or a decision to do φ, for example, would serve as an exclusionary second-order reason, in so far as it requires the dismissal of other first-order reasons that might favour the omission of φ. However, as is often the case, a second-order reason may itself also operate as a first-order reason: then, it constitutes a protected reason for action.

According to Raz, every institutionalised system (ie, a normative system that includes both rules guiding the conduct of individuals and institutions designed to resolve disputes concerning the application of these rules) is necessarily an exclusionary system. In particular, legal norms exclude the consideration of extra-legal reasons that would support actions contrary to those required by the system. Simultaneously, legal norms constitute first-order reasons for the actions they require. These two characteristics encapsulate the central idea of a protected reason.8

As mentioned at the outset, factual premises appear to be necessary in any practical reasoning. One might say that such premises fall within the Razian category of auxiliary reasons.9 This chapter specifically focuses on factual propositions that constitute instances or tokens of generic cases or type actions with which the conditions of application of legal norms are identified.

Let us suppose that a norm N stipulates that anyone who kills another person must be sentenced to penalty P. The type of action or ‘act-category’ that constitutes the condition for the application of N is ‘killing another person’. Suppose person A is accused of killing V. The relevant factual proposition for the case would be that ‘A killed V’. This is a proposition relative to an individual act, a token of the relevant category.10 However, this proposition cannot be arbitrarily included as a premise in the reasoning. Not every factual proposition can function as an auxiliary reason. For this to occur, the proposition must meet certain standards of acceptability.11 It is here that the previously indicated dependency of practical reasoning on theoretical reasoning becomes evident. As noted earlier, a factual proposition will be an acceptable premise within a judicial ruling only in so far as it satisfies certain epistemic criteria, such as constituting knowledge, justified belief or something of the sort.12

This brings us into the domain of Evidence and Proof. It is within this field that, among other things, the conditions of acceptability of factual propositions as premises in judicial decisions are studied. Here, I would like to briefly highlight one of the issues examined within this domain: the issue of evidentiary or justificatory sufficiency, more commonly addressed under the heading of standards of proof (SoP).

Legal SoP are often conceived as legal rules that establish the threshold of evidentiary sufficiency. That is, they determine when the evidence validly presented in a trial should be deemed sufficient by the fact finder. Furthermore, the level of sufficiency or the degree of EJ with which a factual proposition may or must be considered proven within the legal framework has implications for the distribution of the risk of error in decision-making, an issue that is often considered to be ‘of a political-moral character’.13 In the criminal sphere, for example, the SoP that sets the threshold of sufficiency allocates the risks pertaining to, respectively, convicting the innocent and acquitting the guilty. This suggests that the interdependence between the practical and the theoretical domains also operates in the opposite direction from that previously suggested. Indeed, it now seems that theoretical reasoning (EJ) depends, at least within the legal framework, on practical considerations that guide the choice of the legal SoP. From now on, I will refer to the judgement that determines the level of EJ sufficient for rendering a particular decision, for example a criminal conviction, as the practical judgement of sufficiency. In criminal law, the typical criterion of sufficiency associated with this practical judgement, prevailing across a vast number of different jurisdictions for an extended period, has been the Beyond Reasonable Doubt (BARD) ‘standard’.

The controversies surrounding this SoP are numerous. This chapter does not aim to address these debates. However, it is essential to note two central issues. On the one hand, many of the criticisms directed at BARD argue that it is incapable of indicating a specific degree of EJ from which a factual proposition must be considered proven. Consequently – the critique continues – it is a formula unable to specify a particular ratio for the distribution of the risk of error, and thus it does not constitute a genuine SoP.14 On the other hand, and precisely due to this indeterminacy, it is often asserted that the formula in question merely constitutes an indeterminate directive, leaving it to the fact finders to decide the appropriate level of evidentiary sufficiency in each particular case. The most significant consequence of this is that the practical judgement of sufficiency becomes an untransferable prerogative of the fact finder. This judgement materialises every time the fact finder considers whether the level of EJ achieved in the specific case is sufficient to meet BARD demands.

Some scholars, however, argue that this indeterminacy works in favour of BARD, as it provides a degree of flexibility that allows for more equitable decisions.15 They find it desirable to make the practical judgement of sufficiency a prerogative of the fact finder. This view is even compatible with the claim that evidentiary sufficiency according to BARD (and indeed to any other legal SoP) is only attained when the fact finder acquires knowledge of the factual proposition in question.16 Conversely, it is sometimes argued that the indeterminacy and flexibility of the BARD standard render it undesirable, and that it should be replaced by an SoP that ensures the judgement of sufficiency is predetermined by the legislature. From this perspective, the SoP should specify the exact degree of epistemic justification required for evidence to be deemed sufficient and to qualify as proof. In this view, it is neither necessary nor acceptable for the fact finder to make a practical judgement of sufficiency. Rather, the fact finder should be limited to verifying whether the evidence meets the threshold established by the applicable SoP.

Throughout this study, for lack of a better label, I will refer to the former position as the Factfinder-centred Practical Judgement view. I will call the latter position the Lawmaker-centred Practical Judgement view. This requires, however, a few clarifications.

First, it is crucial to bear in mind that, within this framework, those labels concern different conceptions of what determines the sufficiency of the evidence in singular cases according to the applicable SoP. It might be tempting to identify the first conception as ‘subjectivist’ and the second as ‘objectivist’. This characterisation could seem appropriate given that the Factfinder-centred view emphasises the role of individual evaluative judgement in each specific case, while the Lawmaker-centred perspective seeks to establish predetermined standards that remain independent of particular judgements of sufficiency. However, such labels might oversimplify the nuanced positions within each approach, and further distinctions are necessary to capture the full scope of the debate. Especially because there is another, more evident sense in which every possible SoP is ‘subjective’, as its formulation as a general legal norm always depends on the subjective decision of either the lawmaker or the author of the precedent in which the SoP is established.17 By contrast, the distinction examined in this chapter focuses on the case-by-case fulfilment and application of the SoP. According to the Lawmaker-centred Practical Judgement view, while the SoP’s application may involve various value judgements by the fact finder, it should never rely on their practical judgement of sufficiency, as sufficiency is an ‘objective’ outcome derived from the degree of epistemic justification (EJ) assessed by the fact finder combined with the SoP: once the degree of epistemic justification reaches the degree the SoP indicates as threshold, there is enough evidence, regardless of the fact finder’s practical judgement about sufficiency. According to the Factfinder-centred Practical Judgement view, by contrast, the practical judgement of sufficiency must always be made by the fact finder on a case-by-case basis.

Secondly, it is important to avoid equating the Factfinder-centred Practical Judgement view with a form of ‘subjectivism’ that holds that the criteria for evidentiary sufficiency must be tied to a particular mental state of the fact finder, such as their psychological conviction, firm belief, moral certainty, or similar notions.18 The distinction I am drawing here is of a different nature. In this context, both Lawmaker-centred and Factfinder-centred conceptions consider that evidentiary sufficiency depends on the satisfaction of a certain degree of epistemic justification and not – or at least not only – on the fact finder’s mental state regarding the proposition to be proven. The difference lies solely in the fact that, for the Lawmaker-centred Practical Judgement view, it is both possible and desirable for the SoP to establish the threshold of evidentiary sufficiency independently of any evaluative judgement by the fact finder in individual cases. From this perspective, the practical judgement of sufficiency can and should be an exclusive prerogative of the lawmaker in advance of any singular case. Conversely, the Factfinder-centred Practical Judgement view maintains that, even if such SoP were possible, it is desirable for the fact finder to make the practical judgement of sufficiency in light of the specific case they are tasked with deciding.19

Thirdly, it should be noted that many scholars who advocate for standards ‘less arbitrary’ than BARD, or similar formulae, sometimes explicitly deny that they are seeking ‘objective’ or ‘naïvely objective’ standards of proof.20 The problem emerges whenever, while rejecting that the standards being sought are truly ‘objective’ (in a ingenuous sense of objectivity), they claim that probative statements such as ‘it is proven that p’ – proffered by the fact finders in each case and relative to the legal SoP – carry descriptive illocutionary force; or that the practical judgement of sufficiency underlies the SoP and belongs to the legislator and not the fact finder, or similar ideas.21 From this perspective, although evidentiary sufficiency is relative to the SoP to be applied, the presence or absence of such sufficiency is entirely independent of the fact finder’s practical judgement of sufficiency. The SoP, combined with the evidence assessed by the fact finder, automatically determines evidentiary sufficiency. The fact finder’s sole task is to ascertain and declare whether ‘there is sufficient evidence’ or ‘there is not’, which is independent of their practical judgement regarding sufficiency. Otherwise, statements like ‘it is proven that p’ would lack (full) descriptive illocutionary force.22 Therefore, if the Lawmaker-centred Practical Judgement view adheres to the thesis that probative statements possess descriptive force while simultaneously denying this specific form of ‘objectivity’, it incurs an inconsistency. In short, if one wishes to avoid the dilemma of either falling into contradiction or resigning oneself to a form of Factfinder-centred Practical Judgement view, advocates of the Lawmaker-centred Practical Judgement view have no choice but to ultimately accept that they are, at the end of the day, objectivists.

Thus far, the disagreement between the Factfinder-centred Practical Judgement view and Lawmaker-centred Practical Judgement view, as outlined, is of a ‘normative’ character. They dispute how the criteria of evidential sufficiency used in the legal framework should be. My aim here is not to assess the reasons that might make one strategy more desirable than the other in the normative arena. Rather, I wish to test the very possibility of the Lawmaker-centred Practical Judgement position in light of certain heterodox conceptions of EJ. These conceptions are grounded in a specific version of ‘the unity thesis’. This test will ultimately allow for a connection to be drawn between the conception of legal norms as protected reasons and the issue of evidential sufficiency.



III.The Isolation of Epistemic Reasons, the Problem of Sufficiency and the Limits of Purism

It is often assumed that the epistemic justification (EJ) for a given proposition p can only arise from the epistemic reasons in favour of or against that proposition, and that only evidence counts as epistemic reasons.23 The view that only evidence constitutes genuine epistemic reasons is a form of purism.24 One corollary of this view regarding EJ is that, for any two possible subjects S1 and S2, if S1 and S2 have the same evidence for/against p then either both or neither are justified in believing that p.25

The issue lies in the fact that, while epistemic justification should supervene some threshold of epistemic reasons, the conditions under which one can be considered sufficiently justified in believing proposition p are not clear. This issue is aggravated if we combine it with the fallibilist thesis, which is widespread but increasingly questioned in the world of contemporary epistemology, according to which there could be an epistemically justified false belief.

Indeed, the conjunction of purism and fallibilism seems to provide fertile ground for sceptical arguments. These arguments often rely on distinguishing between two types of scenarios. The ‘good case’ is one in which the evidence for basic facts such as ‘I am reading a text’ is reliable and corresponds to what is actually true. The ‘bad case’, on the other hand, is one in which evidence that is indistinguishable from that in the ‘good case’ systematically ‘justifies’ false beliefs. This is often portrayed by resorting to hypothetical scenarios, such as the Evil Demon, or the one postulating that we are all brains in vats connected to some matrix. The sceptic’s central point is that the evidence we have in the ‘good case’ is identical (pace disjunctivists) to the evidence, they conjecture, we would possess in the ‘bad case’. By virtue of this – the argument continues – even if we are in the ‘good case’, we would be unable to rule out the hypothesis of the sceptical scenario. Therefore, we could never know that we are not in a ‘bad case’. And knowing that we are not in a ‘bad case’ is a necessary condition for knowing almost anything else, for example, that ‘I am reading a text’. Therefore – the sceptic concludes – we simply cannot know.

Very different paths have been followed to circumvent the challenges posed by such sceptical arguments. One approach consists of endorsing infallibilism outright. My interest here lies, however, in exploring the strategies developed to reject scepticism while assuming fallibilism. Epistemological contextualism is one such approach.26 Briefly stated, knowledge attributions fluctuate semantically depending on the context of attribution. The assertion that ‘S knows that p’ changes its meaning depending on the context in which it is made. This shift in meaning is contingent on the possibilities of error salient to S within that context of knowledge attribution. In ordinary contexts, where certain concrete alternatives of error do not become salient, the sceptic is not entitled to raise the justificatory standards and force us to consider and dismiss the alternatives they propose, such as the possibility that we are victims of an Evil Demon or that we are brains in vats. Thus, from this standpoint, fallibilism remains compatible with the rejection of scepticism.

In 1992, Keith DeRose offered different examples to support this position.27 One of the best known is the famous ‘bank case’, which comes in two variations which we can paraphrase as follows:


Variant A: Two individuals, Mike and Naty, are driving home on a Friday evening, having both received their monthly pay cheques earlier that day. Both usually prefer to deposit their cheques as soon as possible. As they pass by the bank, they notice that it is crowded, with an exceedingly long queue. It is not particularly important for them to deposit the cheques before Monday, as they have no significant payments due in the coming days. Naty suggests to Mike: ‘Let’s deposit the cheques tomorrow morning’. Mike replies: ‘It’s likely the bank won’t be open, since it’s Saturday’. Naty responds: ‘Don’t worry, I know the bank is open on Saturday mornings; I was there just two weeks ago’.

Variant B: Everything else remaining the same, Mike and Naty are aware that if they do not deposit their cheques before Monday, they will face serious financial consequences and will incur a penalty from the bank. Naty suggests, as in the first variant, that they deposit the cheques on Saturday morning, and, upon hearing Mike’s concern, again points out having been at the bank two weeks ago on a Saturday morning. This time, however, Mike responds: ‘Banks often change their hours from week to week’, prompting Naty to agree, ‘That’s true, we’d better double-check, because I don’t know whether the bank will be open tomorrow’.



Those who place significant emphasis on these examples seem to do so on the grounds that they reveal certain common intuitions. In the specific case at hand, these intuitions would manifest as follows:28


	When Naty says, ‘I know the bank will be open tomorrow, Saturday’, she is stating something true in scenario A.

	When Naty says, ‘I don’t know if the bank will be open tomorrow, Saturday’, she is also stating something true in scenario B.

	Naty’s epistemic position regarding the proposition in question is identical, at least in terms of epistemic support, in both A and B.



How can all three statements be correct? From the contextualist perspective, the best explanation for the truth of (i)–(iii) is that there is a context-dependent semantic fluctuation regarding know.

There are various semantical ‘invariantists’ strategies for rejecting this argument. Each of these strategies faces its own difficulties, which cannot be fully addressed here.29 What is important to highlight, however, is that they all seem to seek to preserve the intuition that (i)–(iii) are true. Nevertheless, none of these counter-arguments adequately explains why this intuition seems so compelling.

The range of positions included under the label of impurism or Pragmatic Encroachment (PE) largely seeks to address this explanatory gap.30 These positions emphasise the fact that what changes from one variant to another in the contextualist examples is not only (a) the salience of alternative possibilities, which seems to be the only factor the contextualist considers.31 On the contrary, the examples concurrently involve another crucial factor, namely, (b) the alteration of the practical environment, that is to say,32 the fluctuation of what is at stake in each case.

In variant B of the example, it is easily discernible that performing the efficient action (returning on Saturday) while being wrong about the truth of the relevant proposition (the bank is open on Saturday) carries more severe consequences than performing the efficient action in case A while being similarly mistaken. I will refer to cases like B as high-stakes and those like A as low-stakes, focusing exclusively on the significance of what is at stake according to the pragmatic environment. From now on, I will assume that there is no fluctuation of factors of type (a) and that only factors of type (b) vary.

From the perspective of PE in the variant reconstructed here, if one assumes fallibilism, then these variations indicate that there is a pragmatic condition on knowledge. As indicated earlier, nevertheless, here the notion of knowledge will be set aside, and the focus will instead be placed on epistemic justification. For these examples also support the intuition that there is EJ in (i) but not in (ii). Apparently, in variant A there are sufficient epistemic reasons in favour of the relevant proposition, whereas in variant B there are not. This remains the case even though the proposition is the same and, at least in principle, the degree of EJ determined by those reasons is also equal. As we will see shortly, this is the result of a particular version of the unity thesis.

Before analysing this thesis, however, it is essential to highlight a key point: it is quite easy to see that, among the pragmatic factors that supposedly influence the probative sufficiency of ‘the bank will be open tomorrow, Saturday’ (or its negation), there are some that could be regarded as ‘first-order reasons’ either in favour of or against the action concerned (eg, ‘depositing the cheques’), regardless of the problem of the evidence in favour of the fact that the bank will be open on Saturday. Consider, for example, the proposition ‘if the cheques are not deposited by Monday, the house will be foreclosed’. This proposition is a reason for the action, even if every consideration about EJ of ‘the bank will be open tomorrow, Saturday’ is left aside. This point will be revisited at the end of the chapter, but it is crucial to keep it in mind from the outset.



IV.Epistemic Justification and Practical Justification: The Unity Thesis

Let us begin with a somewhat liberal reformulation of an example used by Fantl and McGrath themselves.


Josefina, lost in the mountains, with nightfall approaching and a snowstorm looming, believes she sees a stone shelter 50 metres away. She has evidence that ‘there is a stone shelter 50 metres away’ (eg, she clearly sees the façade of a stone shelter, she was told days before that there is a stone shelter in the area, her map indicates that within a 1 km radius there is a stone shelter, and she has read about it in the Andean Club magazine). Moreover, she sees a shelter located 1 km down the slope.33



If Josefina knows that ‘there is a stone shelter 50 metres away’ (because what she sees is, in fact, the façade of an intact stone shelter), then she is justified (in a practical sense) in taking the efficient course of action, ie, heading towards it. Under the imagined circumstances, she is not justified in going down the slope. The issue, however, is that, according to Fantl and McGrath, she is still justified in acting in the same manner even if she is in a ‘Gettier case’, ie, if what appears to be the façade of an intact shelter is merely the façade of a dismantled one, indistinguishable from an intact shelter. For the authors, the practical justification persists even if, despite having all the evidence that ‘there is a stone shelter 50 metres away’, Josefina fails to form the belief that this is indeed the case. The point they are trying to make is that neither the truth of the proposition nor believing it to be true are necessary conditions to (a) be epistemically justified in believing the proposition and (b) justifiably acting as if the proposition were true:


It looks like no combination of truth, belief, and the absence of Gettier-like luck, when subtracted from the original case in which [Josefina has] knowledge, makes a difference to what [she is] justified in doing, so long as [her] justification for the proposition [there’s a shelter] is held fixed.34



Now, what determines whether a person has sufficient epistemic justification (EJ) to accept a given proposition as true? The authors’ thesis is that the sufficiency of epistemic support is determined by the type of action (attitude, emotion, etc) that must be justified in the practical sphere and what is at stake in that regard. The thesis is as follows:


[JJ] If S is justified in believing that p, then p is warranted enough to justify S in φ-ing, for any φ.35



‘Warranted enough’ here refers to the presence of purely epistemic reasons: evidence. It is easy to see why this position becomes impurist. According to a purist view, determining when a proposition is sufficiently supported depends exclusively on the available evidence. But JJ reveals that this conception is incomplete. For, if the conditional is true, then it cannot be the case that S is epistemically justified in believing that p while p is not sufficiently supported to justify S in acting (believing, feeling, etc) based on p. In other words, if p is not sufficiently supported to justify (in the practical sense) S in φ, then, by modus tollens, S is not epistemically justified in believing that p.

This has negative consequences for the purist. Suppose two individuals, Sofía and Lara, are in an equal epistemic position with respect to p: ie, p has the same level of evidential support for both. Let us also suppose that Sofía’s pragmatic environment is low-stakes, while Lara’s is high-stakes. In such circumstances, it might be the case that Sofía is permitted (or even required) to act on the basis of p, as the pragmatic context renders her EJ sufficient. By contrast, it could be that, simultaneously, Lara is prohibited from acting on the basis of p, because her pragmatic context renders that same EJ insufficient. Consequently, given JJ, Sofía is epistemically justified in believing p (or perhaps she even knows that p), while Lara is not. Thus, purism is false. JJ and the rejection of purism are derived from the following premises:


[JRE] If S is justified in believing that p, then p is warranted enough to be a reason S has to believe that q, for any q.36



That is to say, if p does not have enough epistemic support as a reason for believing another proposition q, then p is not epistemically justified. When one restricts this thesis to epistemic reasons (ie, reasons for belief), its truth appears indisputable. The issue is how to leap from this thesis to the more ambitious one according to which, if proposition p is epistemically justified for S, then p has enough epistemic support not only as an epistemic reason to believe some other proposition, but also as a reason for anything else: action, emotion, desire, etc. The trick is pulled off by what Fantl and McGrath call the unity thesis:


[The Unity Thesis] If p is warranted enough to be a reason S has to believe that q, for any q, then p is warranted enough to be a reason S has to φ, for any φ.37



This version of the unity thesis is based on rejecting what the authors call the segregation of reasons. The idea is that if the unity thesis were false, we would be familiar with segregating certain considerations, allowing them to function as theoretical or epistemic reasons but not permitting them to operate as practical reasons, or not allowing them to operate consistently. The rejection of segregation is supported by three types of argument.

The first is a mere appeal to common intuitions. They claim that it is not intuitive to sensibly say things like:


Well, the proposition ‘the bank is open on Saturdays’ can be used as an epistemic reason in support of other propositions, such as ‘on Saturday morning, people will be carrying more cash’ or ‘the bank manager will not be at home on Saturday morning’; but it is not a reason for the action of going straight home on Friday night and attempting to deposit the cheque the next morning.



The point is simply that such segregations are neither familiar nor intuitive when we reason. If we have reasons to accept a proposition as true, we assume that proposition is fit to serve as a premise in any practical or theoretical reasoning.

The second argument appeals to certain empirical studies that indicate people tend to be more reluctant to form beliefs as the stakes become higher and the practical scenarios more burdensome. Thus, people resist accepting certain beliefs as true for anything if those beliefs may impact practical reasoning in burdensome pragmatic environments. This should not be the case if the segregation of reasons were a plausible practice: one could accept a belief as an epistemic reason while keeping it inert for practical reasoning purposes.

The strongest argument, however, is the third. For Fantl and McGrath, segregation is simply irrational:


When p becomes available as a basis for theoretical conclusions, it is ‘barmy’ (…) to ignore p in one’s decision-making and planning. The kind of segregation that would be perfectly reasonable if the Unity Thesis were false is not reasonable at all.38



These arguments support the conclusion that, if p is sufficiently supported as a reason to believe other propositions, p is sufficiently supported as a reason for action or for anything else that is subject to justification. It follows that if p is not sufficiently supported as a reason for action, then p is not sufficiently supported from an epistemic standpoint.



V.Pragmatic Encroachment and Law: Some Possible Tensions

The range of positions that can be grouped under the label of Pragmatic Encroachment (PE) are subject to many powerful objections. Some of these criticisms target the central postulate to which these positions are committed: impurism. Based on this assumption, several of the most discussed issues in general epistemology emerge. Generally speaking, most of them focus on the fact that, under PE, knowledge becomes suspiciously unstable.39 Here, I would like to suggest possible tension between the version of impurism previously outlined, on the one hand, and the conception of legal norms as protected reasons for action combined with the problem of the legal standard of proof (SoP), on the other.

(i) Let us begin with SoP. As noted, it is quite common in contemporary legal theory to assume that the level of evidential sufficiency relating to a ‘standard’ is determined (or ought to be determined) by pragmatic considerations regarding the risk of error, ie, at what is at stake, in the event of erroneous acquittal or conviction. Does this mean that contemporary legal theory is committed to PE? Not necessarily. Legal theorists could still reject PE as a general epistemological thesis concerning knowledge or epistemic justification (EJ) and endorse purism in this field. However, they might simultaneously argue that the legal justification of factual propositions, even when dependent on reaching a certain degree of EJ,40 is attached exclusively to legal levels of sufficiency fixed by legal standards of proof, which do not necessarily have to coincide with general knowledge-level justification. These levels of sufficiency could be higher or lower than the general, purist level of EJ, and they would indeed be determined by pragmatic considerations concerning the risk of erroneous conviction or acquittal.41 This would amount to subscribe to a form of merely legal PE.

It should be noted that rejecting PE as a general epistemological thesis is compatible with both Factfinder-centred Practical Judgement and Lawmaker-centred Practical Judgement views of legal standards of proof. As previously described, Factfinder-centred Practical Judgement views hold that it is desirable for fact finders, in each case, to make themselves, case by case, the practical judges of sufficiency. Thus, although they need not, the Factfinder-centred Practical Judgement view could reject PE as a general thesis about EJ or knowledge and limit themselves to the aforementioned form of legal pragmatic encroachment. Of course, general PE aligns quite comfortably with that view regarding legal proof, but, as stated, it is not an epistemological premise that the Factfinder-centred Practical Judgement view must necessarily adopt. Henceforth, I will therefore set aside these positions.

On the other hand, from the Lawmaker-centred Practical Judgement’s point of view, the relationship with PE is more contentious. In fact, I will attempt to show that certain versions of this view are outright incompatible with PE. Remember that, for them, the threshold of proof must be set prior to individual cases. More precisely, the claim is two-fold. First, the SoP must determine what the appropriate threshold of EJ is for undertaking a type action (or act-category) φ (eg, criminally convicting.) Second, it is essential that the meeting of this threshold can be identified and declared by the fact finder objectively, ie, entirely independently of any evaluation relating to what is at stake in carrying out a singular token of φ. Remember that the Lawmaker-centred Practical Judgement view aims to nip in the bud the possibility that the fact finder might make a practical judgement of sufficiency in the specific case. Let us call this second condition relating to the application of the SoP the ‘pragmatic independence condition’.

Now, how can a threshold of proof be established? An ideal strategy for the Lawmaker-centred Practical Judgement view would be to frame the SoP by quantitatively indicating the degree of EJ at which evidence becomes sufficient. This strategy would be effective as long as the determination of that probative quantum in each particular case is independent of any practical judgement by the fact finder. However, it is not clear that this can be achieved. Therefore, the objectivist strategy is often to appeal to qualitative criteria relating to EJ, such as the reasonableness of the hypothesis, the unreasonableness of doubts pertaining to it, its plausibility, corroboration, support, refutation of alternative hypothesis, etc.42 The problem with this strategy is that if PE is correct, it becomes impossible to meet the pragmatic independence condition. In my view, to claim otherwise is wishful thinking, probably based on a misunderstanding of the general problem of sufficiency.43

The reason is quite simple: as with ‘justification’, all those qualitative criteria that are parasitic on the notion of EJ are susceptible to being used in both a gradual and a categorical sense. Like ‘justification’, in their categorical denotation all these terms are dependent on having reached some degree that can be judged sufficient. And, as with the categorical notion of justification, in the light of PE, all those other notions are tied to practical justification.

To put it in terms more familiar in the legal sphere and to paraphrase Fantl and McGrath: if p is justified Beyond Reasonable Doubt (BARD) for S, then p is warranted enough to justify S in φ-ing. By contrast, if p is not warranted enough to justify S in φ-ing, then p is not justified BARD for S. And the same applies to standards proposed in the hope of eliminating the ‘subjectivity’ that BARD entails. In the Latin field, Jordi Ferrer Beltrán has undertaken one of the most detailed efforts in this direction. Let us examine one of his proposals, SoP1:


The following conditions must be met to regard a hypothesis about the facts as proven: (a) The hypothesis must be capable of explaining and integrating the available information in a consistent way, and any predictions of new information based on the hypothesis must have been confirmed and taken as evidence. (b) All the other plausible hypotheses that explain the same information and are consistent with the accused/defendant’s innocence, excluding mere ad hoc hypotheses, must have been rebutted.44



Like BARD, this formula is far from meeting the pragmatic independence condition. If p is justified at the SoP1 level for S, then p is warranted sufficiently to justify S in performing (a token of) φ. Therefore, if p is not warranted sufficiently to justify S in φ-ing, then p is not justified at the SoP1 level for S. If PE is correct as a general epistemological thesis, any SoP formulated by appealing to criteria relating to EJ will require a practical judgement by the fact finder aimed at determining whether the level of EJ reached in the specific case meets the legal threshold (BARD, SoP1, or any similar standard.) Specifically, this judgement concerns the individual act to be taken under the assumption that the relevant proposition is true and the stakes of undertaking that token action under the possibility of the proposition being false.45 Unless this judgement can be considered objective and independent, the Factfinder-centred Practical Judgement view must be accepted, not merely as a normative thesis about what is desirable, but as an inescapable circumstance resulting from the need to decide on evidential sufficiency. In these scenarios, like it or not, the practical judgement of sufficiency is inherent to the role of the fact finder, with or without SoP formulae.

(ii) With this in mind, let us now turn to the conception of legal norms as protected reasons for action. From this perspective, as previously discussed, legal norms are reasons that mandate the performance of a specific action, while excluding the consideration of any other first-order reasons either in favour of or against that action.46

Building on the earlier discussion regarding legal SoP and assuming that the Factfinder-centred Practical Judgement view is inescapable in this regard, I now wish to suggest a possible tension between the Razian conception of legal norms as protected reasons, and the version of PE previously introduced.

Let us suppose that a legal norm N stipulates that if the factual condition p is met, it is obligatory to perform the type action φ, but that this same action is otherwise prohibited. As with all protected reasons, N excludes first-order reasons for assessing whether φ should be performed or not. In this context, S will be justified in performing a token of φ in a specific circumstance if, and only if, p. However, for p to be an acceptable premise in the reasoning justifying the performance of a token of φ, it must be sufficiently supported by evidence.47 In the light of the reconstructed conception of EJ, determining whether there is sufficient evidence in favour of p requires judging how significant it is, in each relevant instance and depending on what is at stake, to perform (a token of) φ if p were false. In other words, to determine whether p is epistemically justified in accordance with the legal SoP requires the fact finder to make a practical judgement of sufficiency.

Now, as we saw at the end of section III, it is possible that the latter requires contemplating first-order reasons for φ. And it is here that the tension emerges. The paradox lies in the fact that, if all this is plausible, first-order reasons for φ – which, by virtue of N, are ostensibly excluded as reasons for φ – must be considered, within the practical judgement of sufficiency, as reasons for determining whether p is proven, which is a prerequisite for determining whether N constitutes an operative reason. That is to say, if first-order reasons for φ were to impact the determination of the sufficiency of epistemic reasons in favour of p – as PE might entail – it would result in the paradox that (at least in some cases) an excluding reason as N would become operative as such solely by virtue of (some) reasons it seeks to exclude (eg, first-order reasons not to φ). Additionally, it is noteworthy that the consequences of performing (a token of) φ while mistaken about the truth of p partly depend on the legal consequences stipulated by the norm itself.

At present, I propose merely suggesting the possibility of an inherent tension between these theses, which warrants deeper consideration. Further exploration of this issue can be reserved for another occasion. What is crucial at this juncture is to acknowledge the following point: if such a tension indeed exists and proves to be inescapable, it may pose a significant challenge to the two legal theses outlined earlier, particularly to the conception of legal norms as protected reasons for action. However, it might also be viewed, conversely, as another counterintuitive consequence gravitating against Pragmatic Encroachment.



VI.Concluding Remarks

The analysis presented highlights the inherent complexity in the interaction between Pragmatic Encroachment and contemporary legal theses on norms and standards of proof. The idea that epistemic justification might depend on practical factors introduces a potential tension with the conception of legal norms as protected reasons for action, where some first-order considerations are intended to be excluded from judicial reasoning. Pragmatic Encroachment seems to entail that, in certain cases, pragmatic factors may influence the application of such norms in ways that conflict with their exclusionary objectives. The tension identified invites a reconsideration of the viability of objective standards of proof and its pragmatic independence within the judicial context. This could indicate the need for a more complex and enriched approach to legal epistemology, but it could also, in contrast, serve as an additional reason to question Pragmatic Encroachment.





*Earlier versions of this chapter were presented at seminars held at the University of Genoa and the University of Girona. I am grateful to all participants for their insightful feedback. Special thanks go to Jorge Baquerizo Minuche, Marianela Delgado Nieves, Sebastián Figueroa Rubio, Laura Manrique, Federico Picinali, Pablo Rapetti, Cristina Redondo and Florencia Rimoldi for their comments and suggestions on different versions of the text. I am also deeply thankful to Emiliano Miranda for translating the initial version of this chapter into English.
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Acceptance, Detached Legal Statements and Practical Reason

PABLO A RAPETTI*


I.Introduction: Hart’s Internal/External Distinction and its Import

One of Hart’s most significant contributions to the philosophy of law is his distinction between internal and external points of view and statements. Internal legal statements (ILS) constitute statements of law, whereas external legal statements (ELS) are statements about law. That is to say, the former are statements made from the point of view of an adherent to the law (to a particular legal system): of a legal participant; of someone who, in short, accepts a certain legal system and formulates statements within it. The latter are statements made from the point of view of an observer, who does not manifest the attitude of acceptance which constitutes the internal point of view regarding norms. By virtue of this, whilst ILS are normative in nature, ELS are non-normative and, thus, either descriptive or conceptual. As Hart himself illustrates, a typical ILS is of the form ‘It is the law that’ whereas a typical ELS is of the form ‘In England, they recognize as law’.1

This distinction offers various metatheoretical and theoretical benefits. I mention two. First, it provides a criterion for the conceptual characterisation of a certain type of approach to the law we can call ‘stricto sensu theoretical’. In this sense, a theory (stricto sensu) of law is such to the extent that it does not assume normative, practical, evaluative commitments to the law in general or to particular legal systems.2 This, in other words, implies that a theory of law is developed from an external (non-acceptance) point of view regarding the law and is articulated through the formulation of ELS.3 Second, it accounts for a widespread intuition about law, namely, that it is or is grounded in a normative practice that regulates the behaviour of its participants: participants who must then be portrayed as normative agents, pragmatically inclined within and by that practice. Thus, Hart characterises the participants of the legal practice as those who assume the internal point of view regarding the law and formulate ILS within the context of specific legal orders.4

The distinction made in the first paragraph deserves at least two comments. First, it should be noted that, properly speaking, there are two distinctions at play: the distinction between internal and external points of view, and the distinction between internal and external legal statements.5 Second, it turns out that the determining factor for both distinctions is the presence (or absence) of acceptance. Let me briefly elaborate.

The acceptance of norms as discussed by Hart is an attitude, and in particular a practical/conative attitude, as opposed to a theoretical/cognitive one.6 It is the disposition to use norms to assess, on their own terms, the actions or objects to which they apply.7 This disposition is manifested in a reflective and potentially critical/appreciative manner: the acceptor of a certain norm is willing to use it as a standard for evaluating their own conduct and that of others. From there arises a further disposition to criticise nonconformity with what is established by the norm and/or to praise its observance.8 Hart finds there is an internal, conceptual, non-contingent connection between an agent maintaining that a certain case is governed by a certain norm and that agent taking the norm to provide a reason to behave in a certain way.9 Indeed, that reason need not be regarded by the agent as indefeasible (or undefeated). Additionally, Hart maintains that his conception of acceptance does not implicate moral approval, as someone can be an acceptor, in the Hartian sense, for different motivations – accepting because one deems morally fitting what the norm establishes is by no means imperative.10

With regard to the fact that we are dealing with two distinctions, one concerning points of view and the other concerning types of statements, I would like to make the following observation. According to Hart, these two distinctions run in parallel in the specific sense that ILS are defined as those formulated by agents adopting the internal point of view, whilst ELS are defined as those formulated by agents adopting the external point of view. Consequently, ILS are of a normative character, whereas ELS are not.11



II.Raz’s Detached Legal Statements: Loaded Acceptance and Unified Practical Reason

Joseph Raz, after critically examining the Hartian proposal, suggests complementing these distinctions with a new and third point of view regarding legal norms and a third, correlative category of statements. He calls them detached legal statements or statements uttered from the legal point of view.12 As I will attempt to show in this section, the motivation for this proposal lies in an understanding of the idea of acceptance that differs from Hart’s.13 I will suggest that Raz indeed rejects the Hartian notion of acceptance and that he does so because he subscribes to the Unity of Practical Reason Thesis.

In Raz’s own words, a detached legal statement


is a statement of law, of what legal rights or duties people have, not a statement about people’s beliefs, attitudes, or actions, not even about their beliefs, attitudes, or actions about the law. Yet a detached normative statement does not carry the full normative force of an ordinary normative statement. Its utterance does not commit the speaker to the normative view it expresses. Lawyers’ advice to their clients, law teachers’ expositions in front of their students often belong to this category.14



And also:


Such statements simply assert what one has reasons to do from the legal point of view, that is, what should be done if legal norms are valid norms. But they do not assert this conditional. They do not assert that if the law is valid, then that is what should be done. Nor do they assert what should be done. These statements do not presuppose the validity of the law.15



Statements of this kind would differ from ILS, which could then also be called ‘committed legal statements’. The central difference lies in the fact that the latter indeed express acceptance of the legal norms they are concerned with, but that is not the case for detached statements.16 According to Raz, detached statements are not just a distinct species within the genus of ILS,17 but rather a third category of statements, not reducible to either of the two Hartian kinds.

Raz has characterised Hart’s ILS as those that satisfy two conditions, namely,


	they presuppose the full acceptance of a norm, which means they are statements of reasons for action (inclusive of rights and obligations) that apply to all those to whom the norm is directed, and

	they presuppose that the acceptance in question is moral in character.



According to Raz (b) is required because it only makes sense for the speaker to claim that a norm provides reasons for action to (it establishes rights and/or obligations for) all of its addressees – and not just to herself, the speaker – if her commitment to the norm is moral. If one were to accept for non-moral reasons, according to Raz, one would not be in a position to assert that the norm applies to others, different from oneself.18 In this sense, ILS (committed legal statements) would be equivalent to moral internal statements. Hence, the role of detached legal statements is central because only through them, according to Raz, can we descriptively account for the discourse of participants in the legal practice. By the way, it would also follow that only through them can legal positivism stand its ground: a positivist theory could not be articulated by formulating ELS, because it would not be informative,19 and the alternative of formulating ILS would imply that there is indeed a necessary connection between law and morality.20

It should be noted that Raz also claims that, although detached statements cannot be reduced to either committed or external ones, they are, in some sense, parasitic on the former.21 He does not elaborate much on what this consists in, but the key point seems to lie in the fact that, as seen earlier, for Raz committed statements implicate a moral (‘full’) type of acceptance and the willingness to predicate, of the accepted norm, that it generates reasons for action for all its addressees and not just for the speaker: they are ‘categorical’ reasons.22 Precisely, this would only be possible if the moral character of acceptance is assumed. In contrast to full acceptance, there is what Raz terms ‘weak’ acceptance, which is distinct because it only entails the affirmation of reasons for action concerning the acceptor alone. When acceptance is weak, the acceptor has a disposition to judge only their own behaviour in accordance with the accepted norm, but not that of others. Weak acceptance is not morally loaded.23

Here lies the crucial shift that Raz makes in comparison to the Hartian proposal. Raz rejects – albeit not very explicitly – Hart’s characterisation of acceptance and the role it is to play in the distinctions between points of view and internal and external statements. Whilst the latter claims that the acceptance of legal norms need not be morally oriented or entail moral approval, the former maintains that this is only possible when making statements about what one must do oneself (legally), but not when stating what ought to be done (legally and in any other way) by third parties.

In my view, what motivates this shift on Raz’s part is his adherence to the Unity of Practical Reason Thesis (U-Thesis). However, it is not easy to elucidate the precise content and scope of this thesis. Broadly,24 it can be said that the U-Thesis asserts – without necessarily denying a possible plurality of sources and kinds of reasons for action – that there is necessarily one type of reason, from a certain source, that normatively prevails over the others and is therefore the conclusive determinant of how one ought to act, the (final and, ultimately, sole) determinant of the justification of action. Thus, it is commonly acknowledged that there are various kinds or sources of practical discourse with their corresponding reasons: prudential, legal, religious, aesthetic, etc, as well as a specific one that occupies the normatively highest and ultimate hierarchy, ie, moral discourse with its own reasons, moral reasons.25

U-Thesis is endorsed by Raz.26 Its opposite is the Fragmentation of Practical Reason Thesis (F-Thesis). Roughly, it posits that there are various sources of practical reasons of different kinds, none of which can claim necessary priority or supremacy over the others. This entails there is no such thing as a duty simpliciter; rather, there are different species of duties corresponding to different kinds of normative sources (moral, legal, aesthetic, prudential, and so on).27 So, my contention is that Raz rejects Hart’s characterisation of the attitude of acceptance because he endorses U-Thesis. In particular, he finds it untenable to simultaneously hold that (i) acceptance does not require moral adherence, and (ii) that the expression of acceptance is what defines ILS, among which paradigmatic examples are categorical statements of legal duty (in the sense that they can be relative to both the utterer herself and any other person, ie, relative to categorical reasons). Raz subscribes to the idea that practical reasoning is unified, with moral reasons being the ultimate reasons. This explains why he introduces the distinction between ‘full’ and ‘weak’ acceptance, associating moral commitment with the former and relegating the latter to the realm of the private or personal. It seems sensible to say that, on this conception, the weak acceptance of a legal norm equals to regarding the norm as offering a prudential reason, ie, a reason of self-interest or self-convenience.28 The distinction entails that one cannot instruct others on the basis of merely prudential reasons but requires a conviction that this is what they ought to do, and doing so with a disposition to eventually assess the conduct of others according to their conformity with the instructions necessitates a foothold in moral reasons. And note that, in the preceding sentence, ‘merely’ implies both a form of competition and even potential conflict between the two types of reasons, and the necessary greater weight of moral reasons.

Consequently, it may be argued that the conceptual space necessary for detached statements depends on the truth or correctness of U-Thesis. The reason for postulating said kind of statements lies in the fact that Hart’s original conception of ILS is apparently unfeasible, as it requires two things that cannot simultaneously obtain: an attitude of acceptance that does not necessarily implicate moral approval, and the possibility that such statements are relative to categorical reasons. Now, both cannot simultaneously obtain only if U-Thesis is true or correct. I will attempt to show how this is so.

From a psychological and, in that sense, factual point of view, it seems clear that any person can formulate statements expressing the acceptance, without moral commitment, of categorical reasons not supported by morality. For example, nothing prevents a robber from telling their victims, ‘All of you, give me your money right now!’ So Raz cannot be thinking that there is an unfeasibility of this kind.

There is also no unfeasibility from the point of view of the internal logic of the relevant normative domain. In the recent example, the statement is well formed (as relative to a categorical reason), notwithstanding that the requirement it conveys – let us agree for the sake of argument – is immoral, and that – let us also assume – the robber formulates it with the concrete conviction that (a) it is in his own interest to take other people’s money; (b) even if that is indeed immoral. This is generalisable to the demands stemming from various norms of diverse domains or normative sources. There are many other areas in which normative statements are formulated that purport to offer categorical reasons, as is the case not only with some prudential statements but also with aesthetic, religious, etiquette (etc) statements. So, we cannot assume that the unfeasibility Raz presupposes is on this track either.

Finally, there is no unfeasibility from the point of view of the ‘contents proper’ to the normative domain in question. Consider again the prudential or self-interest domain. Someone might try to argue that all the prudential reasons a person X has are reasons about how X, but no one else, ought to behave; thus, the prudential domain would never support the formulation of categorical reasons statements. However, this seems arbitrary. If it is in my self-interest to get Mario to do ø, then I have a prudential reason to tell (even demand, command) Mario to do ø. In other words, even if it were true that (i) all the prudential reasons a person X has are reasons about how X, but no one else, ought to behave, this does not make it per se true that (ii) the prudential domain never allows for the formulation of categorical reasons statements. This is equally or even more the case for other normative domains for which not even (i) is true. It would seem exaggerated to say that morality is the only normative domain governing one’s relations with third parties, as there are many others that at least purport to do so (including, of course, the legal domain).29

By excluding these alternatives, then, it seems that the unfeasibility in question must be of a normative sort: a statement expressing acceptance of categorical reasons to do something that morality does not permit cannot be justified. It cannot be justified because morality is the criterion for justification of how one ought to act. And this is the case due to U-Thesis as commonly conceived (ie, with morality as the ultimate normative domain). Returning once more to the illustrative comparison with the prudential domain, it could be said that, although – as shown in the preceding paragraphs – nothing prevents the formulation of statements of categorical reasons on the basis of a prudential reason (which is accepted only prudentially), the recipients of such statements will never ‘really’ have a reason on that basis because the only reasons for action that we all ‘really’ have are moral reasons.

Now, a clarification is still in order. After all, Raz admits that one can morally accept (ie, accept as morally appropriate) what one should not accept in such a way. In other words, he assumes that one can err on moral matters.30 In this sense, one could formulate a committed legal statement, directed at others, that is not indicative of any ‘genuine’ reason to act. So, why is full acceptance a condition for uttering categorical reasons if, in fact, one can fully accept reasons that are neither categorical nor ‘genuine’ reasons at all? It seems to me that here one can draw an analogy with the popular Razian conception of the authority of law.31 As is known, Raz believes that it is a distinctive feature of law that it claims legitimate, ie, moral, authority over its subjects. Beginning with this, Raz develops his famous conception, establishing the conditions under which a legal system would achieve such authority. However, a crucial point is that what is distinctive and necessary of law is the claim to legitimate authority, but not that it actually achieves it or must achieve it. A legal system does not cease to be a legal system for failing to attain legitimate authority. The relevant analogy, then, is that statements expressing norm-acceptance can only be directed at third parties to the extent to which they aspire to have moral legitimacy. They may indeed not have it (ie, they may presuppose a moral mistake), but they must at least entail the claim to have it. When does a legal statement entail the claim to have moral legitimacy, on this Razian view? Well, when it expresses full acceptance, ie, when it expresses moral approval.

In sum, the conceptual space that Raz outlines for his detached legal statements – an intermediate space between Hartian ILS and ELS – primarily depends on the inadequacy of the Hartian notion of acceptance. The inadequacy in question lies in the fact that such acceptance, not necessarily involving moral approval, does not allow for the formulation of statements expressing categorical reasons: morally unmediated acceptance prevents the formulation of normative statements directed at individuals other than the utterer. This impediment is itself normative, as it means that it is not justified to formulate normative categorical statements on the basis of (ie, expressing) an acceptance that is inherently non-moral. And this, in turn, is not justified by virtue of the unity of practical reasoning. Here, then, is how the conceptual space for detached legal statements depends ultimately on the truth or correctness of U-Thesis.

Detached legal statements are presented as an alternative because their formulation would not express any acceptance whatsoever (at least not when they are directed at third parties).32 Consequently, they are statements that in a certain sense do not express any reason either. It is true that, as we have seen at the outset of this section, Raz characterises them explicitly as statements that ‘affirm what one has reasons to do from a legal point of view’; but precisely by virtue of U-Thesis, the reasons one has from a legal point of view may ultimately not be ‘genuine’ reasons (or reasons at all). Thus, Raz argues that one may formulate a detached legal statement asserting that legally someone ought to ø and then, perfectly coherently and consistently, go on to add ‘But one has no reason whatsoever to ø’.33 And this is because there may be no moral reason to comply with what is legally established. In contrast, there would be no coherence and consistency in making such a clarification after a committed legal statement. The fact that detached legal statements do not presuppose the intention to express ‘genuine’ reasons allows them to be formulated qua directed to third parties despite the absence of full acceptance.



III.Minimal – But not Simulated – Acceptance

In this section, my aim is to show how certain alternatives relating to Raz’s conception (or complementary to it) also hinge upon – even if they do so tacitly – the endorsement of U-Thesis as a fundamental presupposition. Recognising this contributes to a deeper understanding of these alternatives. Furthermore, should it turn out that there are compelling reasons to reject U-Thesis, that would have the added effect of leading us to reject not only Raz’s proposal but these alternatives too. (I shall suggest that that might be the case in the following section.)

The alternatives I have in mind are those that embrace the category of detached legal statements whilst contending that these are statements that express a simulated or fictitious acceptance. Matthew Kramer34 and Kevin Toh,35 among others, have made proposals along these lines. According to Toh, for example, whereas Hart’s ILS are statements that express the acceptance of a legal norm, detached legal statements are statements that express a psychological state that simulates the acceptance of a legal norm. One might say it is an ‘as if’: the utterer of a detached legal statement intends to express herself as if she was an acceptor, even though in reality she is not.

Now, what can this psychological state that simulates the acceptance of a norm be, and why would someone assume it and express it through statements? Recall the characterisation of acceptance originally proposed by Hart:


	It is an attitudinal mental state;

	an attitude that is practical, conative, and not theoretical, cognitive;

	that can be provided by a multiplicity of motivations;

	of which moral approval is a possible but not necessary candidate; and that

	does not necessarily implicate an all-things-considered inclination to action.



Being a practical attitude – as previously discussed – acceptance consists in a disposition towards action. Particularly, in a disposition to take accepted norms as guides for one’s own and others’ conduct, as well as to employ them subsequently as standards for criticism and praise (with regard to oneself or third parties) concerning (non)compliance with what the norm in question provides.

If acceptance is adequately characterised in this way, it is not clear why there would be a need to posit a state of simulated acceptance (a state otherwise rather mysterious). Unless it is, once more, because one subscribes to U-Thesis.

The need for postulating this new type of mental state appears to be generated by the same concerns as Raz’s: a ‘true’ acceptor needs to be morally motivated, and only then would she have even a minimal claim to justification when articulating what others have a (legal) duty to do. The explanation for this is the one provided earlier, which centrally involves U-Thesis. Thus, the only available alternative for uttering (genuinely informative) legal statements that do not implicate a connection between law and morality is to adopt the legal point of view, the point of view of someone who simulates acceptance even though she does not ‘in reality’ accept: the point of view whose expression defines detached legal statements as such and establishes them as a third category different from both ILS and ELS. By virtue of the unity of practical reasoning, the formulation of ILS that express categorical reasons presupposes moral approval and, consequently, a connection between law and morality that a purportedly theoretical approach to law cannot afford. Hence, the alternatives available to such an approach would either be the formulation of ELS (an inadequate alternative if it is true – as Raz submits – that ELS statements are not genuinely informative) or the formulation of detached legal statements.

Now, what would the scenario be if instead F-Thesis were true or correct? I trust that the central point may already be glimpsed: if this thesis were correct, there would be no obstacle to the formulation of statements of categorical reasons expressing an acceptance devoid of any moral approval. Even more so: the very idea of a state of simulated acceptance (mysterious in itself) loses its meaning. If acceptance can obtain in the Hartian way, ie, without requiring moral approval, then there is no obstacle in asserting, for instance, that legally one ought to ø, and then go on with the perfectly coherent and compatible clarification ‘But one has no moral reason whatsoever to ø’. Note that this certainly does not equate to saying that one has no reason whatsoever to ø: ILS express the acceptance of legal norms as offering legal reasons for action.

In as much as it does not require moral approval, Hartian acceptance is, one might say, ‘undemanding’. This becomes even clearer when we recall that acceptance is constituted by the disposition to use norms to evaluate the actions or objects to which they apply. Thus, expressing acceptance of legal norms is tantamount to expressing a willingness to use them, if not to directly using them. Being thus undemanding, it appears to leave no room for a further deflation such as that represented by Raz’s ‘legal point of view’. We can say that Hart’s is a minimalist conception of acceptance. This seems only natural if we locate F-Thesis as its background, since F-Thesis entails the denial of any higher-ground normative standpoint which could warrant any additional normative burdens on the notion: burdens such as those Raz places on it. I submit that it is plausible to attribute to Hart an endorsement of F-Thesis, as it allows us to explain why his conception of acceptance is indeed minimalist.36

Hence, ILS are defined as those expressing minimal acceptance, whilst ELS are defined as those which do not express any acceptance whatsoever. The concept of a ‘psychological state that simulates acceptance’ is one the Hartian notion of minimal acceptance leaves no room for. This concept was proposed to accommodate a sort of quasi-acceptance that does not require moral approval (the ‘simulated’ acceptance), but acceptance, from its very minimalist inception, did not require it. In this sense, the logical space that the concept of such a simulation state would require is already occupied by the concept of acceptance itself. If F-Thesis is true or correct, acceptance is fully operational in the minimalist sense outlined by Hart, ie, it may lead to the formulation of ILS of categorical reasons.37



IV.A Brief Foray into the Unity versus Fragmentation Debate

If my argument thus far holds, then the logical space necessary for the formulation of detached legal statements rests on the truth or correctness of U-Thesis. If instead its contrary F-Thesis is true or correct, then there is no such logical space, because the attitude of acceptance consequently stands ground in its original Hartian characterisation: a speaker acts either as an acceptor or not. If she does, qua acceptor she formulates ILS; if she does not, qua non-acceptor she formulates ELS. There is no intermediate space provided by an intermediate point of view with a correlative kind of intermediate legal statement.38

It is worth concluding by turning to the dispute between the two basic theses: U-Thesis versus F-Thesis. Which of the two is correct? I cannot delve into the issue in detail here but, as far I can see, F-Thesis has better philosophical credentials. Several chapters in the present volume provide powerful arguments in its favour,39 but in order to expand the landscape of the discussion I will bring to the table David Copp’s compelling position.

Copp defends ‘a kind of skepticism about the unity of practical reason’.40 He argues that ‘there are different kinds of reasons, including moral reasons, self-grounded reasons, reasons of etiquette, and so on’,41 and that the standpoints configured by reasons of each kind cannot claim normative priority over all other normative standpoints. There is no overridingness among them. What on any given occasion is entailed by any reason-standpoint in terms of what is best or ought to be done is not normatively more important than the perhaps different verdict on what is best or ought to be done on that same occasion as entailed by a different reason-standpoint.42 Therefore, there are no courses of action that ought to be taken simpliciter, no state of affairs which is best simpliciter.

The point is that, in order for us to get to what on a given situation ought to be done simpliciter when reasons from different standpoints pull in opposite directions, we should have a further, higher standpoint from which to measure the comparative importance of each conflicting reason (and standpoint). Copp calls it the ‘Reason’ or ‘Reason-As-Such’ standpoint. Reason-As-Such should have two distinctive properties: ‘comprehensiveness’ and ‘supremacy’. The first amounts to its taking the verdicts given by all the special standpoints regarding any situation where an agent needs to choose and evaluating these verdicts without any question-begging, so as to produce an overall verdict on what to do. The second means Reason-As-Such should be the single most important standpoint.43

Now, the core of the argument favouring F-Thesis has to do with the property of supremacy that Reason-As-Such should have and with how to identify Reason-As-Such. To assess whether a putative standpoint is in fact supreme, ie, if it is Reason-As-Such, we should have an additional standpoint from which to evaluate its normative importance as compared with that of other standpoints. The problem is easy to see: this leads to an infinite regress. Plus, those additional standpoints should indeed be additional, ie, different. A putative additional standpoint could not be identical with any standpoint assessed as potentially Reason-As-Such, since Reason-As-Such is supposed to yield verdicts on what to do simpliciter, and not just from a special standpoint, which implicates that Reason-As-Such should be the normatively most important standpoint simpliciter, not merely the normatively most important standpoint from within its own perspective. Thus, Copp concludes, the very idea of the Reason-As-Such standpoint is incoherent.44

Now, an objector may fear that the denial of Reason-As-Such amounts to a sort of denial of practicality altogether: in any situation in which to decide what to do, what we seek is an answer to the question of what to do simpliciter. Sharon Street, for example, has posed this kind of objection when discussing Copp’s idea. As she says: ‘After all, what is a normative claim except a claim that offers an answer to the agent in the heat of action who is asking for guidance about what to do?’45 It seems like a view as Copp’s entails that the question of what to do simpliciter is confused or incoherent.

But I think there are ways of making sense of the question even whilst endorsing F-Thesis, so the objection is not all too worrying. Here is a simple option: we can only take one course of action on most situations, since adopting one materially excludes the alternatives. Normally, adopting one course of action prevents us from also going with other options. So, for most situations we are bound to decide the one thing to do. But the question for the one thing to do is thus not confused at all. It makes perfect sense because we can only perform limited actions at a time, and the performance of certain actions may have the effect of rendering other previously available options as unfeasible from that moment on. What would indeed be confused, if F-Thesis were correct, is the assumption that the question admits of only one correct answer.

Note that the material limitations that make the question intelligible and rational perhaps also help explain why one may adopt justified decisions about what to do. One may, for instance, feel that moral reasons are comparatively weightier on a given occasion and consequently feel that one ought to do what one morally ought to do. If there is no objective higher-order standpoint giving moral reasons (or allowing us to identify in them) a greater weight, then maybe those feelings are enough of a justification. Perhaps because they are the only justification available. And should it be objected to this that one’s own feelings make for no justification at all, it could be replied that the robust notion of justification the objection presupposes amounts – in the context of this debate – to a question-begging: the objector would have to show what is the higher-order standpoint that sets moral reasons on a weightier plane, but that is precisely what the wielder of F-Thesis began by arguing as untenable.

As I see it, the foregoing discussion shows that, whilst an argument like Copp’s in favour of F-Thesis may not be fully decisive, it at least sets the burden of proof on the side of those willing to endorse U-Thesis. As far as I know, it is a burden not yet properly discharged. Hence my claim that F-Thesis seems to have better philosophical credentials.46



V.Conclusion

Raz introduced the category of detached legal statements as a third category, irreducible to either internal or external Hartian legal statements. According to Hart, ILS express norm-acceptance, whereas external legal statements do not. So, the fate of detached legal statements lies in how to conceive of the attitude of acceptance. Raz’s conception of acceptance differs from Hart’s in as much as it necessarily implicates moral approval when it comes to stating what other people different from oneself ought legally to do, ie, one could not state what others ought legally to do in case C unless one morally approves of the legal norm governing C. That is why detached legal statements seem to come in handy: they apparently allow us to say what anyone ought legally to do without expressing acceptance.

In this chapter I have argued that Raz’s rather restrictive view of acceptance comes from his endorsement of the Unity of Practical Reason Thesis. I have also tried to show that, should this thesis be false (and thus its contrary Fragmentation of Practical Reason Thesis true), such conception of acceptance would be unjustified and, therefore, there would remain no logical space for detached legal statements. If acceptance is not necessarily morally loaded – if it is minimal – statements of what legally ought to be done collapse into ILS, even when addressed to third parties and even when what is stated as legally established is considered morally reprehensible by the very agent formulating the statement.47 Finally, I have also tried to show, by following Copp’s steps, that a rather compelling case can be made for the Fragmentation Thesis. There are different kinds of reasons – the moral and the legal among them – but no kind overrides the others. So, there is no ought simpliciter, although this does not entail that the question for what to do simpliciter is senseless, confused or otherwise incoherent. If the Fragmentation Thesis is thus correct, there is no point in trying to restrict Hart’s original minimalist conception of acceptance and, therefore, there is reason enough to reject the very possibility of detached legal statements conceived of as a tertium genus. Hart’s distinction between internal and external legal statements seems exhaustive.
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We-Intentions and the Legal Point of View
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I.Introduction

One of the main manifestations of the discussion on the unity or fragmentation of practical reason concerns the way in which our actions and practical judgements are justified. According to María Cristina Redondo, the unity thesis ‘always involves at least two elements: (a) a general conception of rationality, according to which the different existing standards of justification are hierarchically ordered, and (b) acceptance of the view that there is a set of moral norms which occupies the highest rank in that hierarchy of justificatory standards’.1 As we can see, the discussion of this thesis is relevant for the understanding of law, since justification plays a central role in legal practice. Those who participate in legal debates, give legal advice or take part in trials present their judgements to others as justified. In turn, unjustified legal claims can be questioned, rejected and dismissed. In this context, if we accept the unity thesis, every justified legal judgement is a justified moral judgement. Thus, if we express that ‘abortion is permissible’ and we identify a moral norm that supports this judgement, we accept that the judgement ‘abortion is not permissible by law’ cannot be justified. This may sound harsh at first glance, but those who advocate the unity thesis invite us to seek for the basis of our practical judgements, and they promise us that we will find a unified set of (moral) norms that justify these judgements and the actions that reflect them.2

As we can see, the idea of the unity of practical reason has important consequences for the discussion of the separation between law and morality, which is a mantra of legal positivism.3 If the standards of justification are hierarchically ordered and morality is the one at the zenith of this order, the justification of any legal judgement can be found in (superior) moral standards. Hence, the separation is denied. It should be noted that the debate on the separation of morality and law is not about the relationship between conventional morality and law, but about the relationship between critical morality and law. On the one hand, legal positivists do not deny the former relationship and see it as a causal or historical one according to which the conventional understanding of a particular community has an impact on the content of its legal norms. On the other hand, those who deny the separation are usually concerned with the idea that we can identify moral standards that are based on objective values.4 Given that conventional morality is bound to a historical community ‘it becomes possible to ask, both by their members and by outsiders, whether the purportedly authoritative demands and aspirations are in fact genuinely authoritative’.5 Thus, the allusion to a critical morality makes it possible to develop a point of view that is located on a superior level (viz, not conditioned by social contingencies) and enables a kind of abstract reasoning that justifies its hierarchical position.

For those who hold the fragmentation thesis, in contrast, there can be cases in which a justified legal judgement is an unjustified moral judgement and vice versa. This implies the denial of element (a) of the unity thesis. Thus, according to the fragmentation thesis there is no hierarchical relationship between different justificatory standards (or at least some of them). This would, for example, allow for the same kind of act to be treated as permissible and impermissible simultaneously, since two different standards of justification could support different judgements. According to this, it makes sense to express that ‘abortion is not permissible under the law and permissible under morality’. A consequence of this latter view is that its proponents must provide a picture in which legal and moral justification run in parallel. My aim in this chapter is to make some progress in providing such a framework, using as a starting point some ideas from Wilfrid Sellars about how we should understand the perspective of those who make judgements and act morally from the notion of intention. In doing this, I pretend to link Sellars’s view with a fundamental Hartian insight: that a normative domain cannot be fully understood without having the perspective of its participants in mind.

Following this insight, I will delve into how the communal aspects of our intentions can make room for a legal point of view that is distinct from the moral one, thus opening the door for a defence of the fragmentation thesis. To this end, I will first outline some basic issues regarding the connection between intention and practical reason (section II). I will then present some ideas about the structure and logic of intentions (section III) in order to advance to a theory of we-intentions that explains the point of view of moral agents (section IV). Finally, following the Kantian spirit of Sellars’s enterprise, I will apply this schema to legal agency and point at the consequences for the discussion that concerns this book (section V).



II.Intentional Legal Actions

Law is a social phenomenon in the sense that it is constituted by the interactions of the members of a human group. If we admit this, we need to show how people’s social abilities generate the conditions for the existence of law. As I mentioned, this idea can be traced back to Hart’s legal philosophy. In his book The Concept of Law, Hart attaches great importance to social norms in order to understand social normativity and, in particular, to the attitudes of those who are part of the community in which the norm operates. According to this view, these attitudes play a key role in the configuration of these norms and can be represented as the adoption of a particular point of view, called the internal point of view.6

The point of view of the participants is expressed by making demands on others and evaluating their behaviour through ‘criticisms, demands, and acknowledgments’.7 Thus, according to Hart:


[T]hose who accept the authority of a legal system look upon it from the internal point of view, and express their sense of its requirements in internal statements couched in the normative language which is common to both law and morals: ‘I (You) ought’, ‘I (he) must’, ‘I (they) have an obligation’.8



These expressions have two characteristics that are relevant to what I am concerned with in this text. First, they show that legal systems come to life by the actions of those who express them, committing themselves to the system and making normative judgements on the basis of its norms.9 The second point is that the expression of these statements (and their corresponding actions) is usually intentional. Although not every action that is legally relevant has the two characteristics, those which intentionally express acceptance of the authority of a legal system (eg, when a lawyer makes a demand in a lawsuit or a judge issues a ruling) are undoubtedly important for understanding how practical reason works in the legal realm. For the sake of simplicity, I will refer to these actions as intentional legal actions, and I will focus on explaining some things about them below.10

There is a double connection between practical reason and intention that makes an understanding of the latter relevant to the discussions in this book. On the one hand, the most natural conclusion from practical reasoning, which is concerned with what to do, is the formation of an intention. When we reason about what to do in a reflective way, this usually concludes in a decision or the recognition that something must be done, and this leads to the formation of an intention. As Joseph Raz pointed out: ‘Practical reasoning is the reasoning from “I must Φ” or “there is a conclusive reason for me to Φ” to having or to forming the intention to Φ’.11 Along this line, interpreting an action as intentional opens the door to the idea that it is possible to identify a reasoning that supports it. This shows the second connection between intention and practical reasoning. As GEM Anscombe stressed in her seminal book Intention, an intentional action is something to which a certain form of the question ‘why’ is applied, specifically that relating to the understanding of an agent’s behaviour as rational, as something for which we can give reasons that support it. When the action is rationalised in this sense, the intention is shown as the conclusion of a reasoning.12

The double connection mentioned shows the two sides of intention. One side refers to the execution of an action. An intentional action is an action that is under the agent’s control and is one of the ways in which agents interact with the world purposively. The other side is a normative one and refers to the possibility of explaining and justifying actions. It enables descriptions that are socially shared and introduce the action into narratives.13

Interpreting an action as intentional means that we can query the reasons that support it. This situates the behaviour of the agent in the social and normative realm where reasons are shared.14 This signifies two things that are of interest for the argument in this chapter. The first is that we can recognise in intentional actions the commitments of the agents and therefore understand their actions as part of a broader normative background. The second is that intentions are expressed by agents, but can also be ascribed to agents (by others and by themselves). This can lead to disagreements about how to interpret what people do and, therefore, what their commitments are.

When we express or ascribe intentions, we pragmatically presuppose a number of things in order to make sense of the action. This means that in order to understand the expression of intentions and, for example, to have a disagreement about the intention with which an action is performed, people must have a common ground within which the action is meaningful.15 These presuppositions can be conscious or not, but those who endorse them show that endorsement in their dispositions to act in ways that take the truth of some propositions for granted. Thus, in order to understand the commitments of a person and, with it, the meaning of her behaviour, some of the presuppositions that are present might be made explicit. This, in turn, helps to explain, criticise and justify actions, connecting again intentions and practical reasoning.16

Within this framework, in the next sections, following some ideas put forward by Wilfrid Sellars, I will delve into how we can understand intentional moral and legal actions, and I will say something about how our understanding of both can help us think about the discussion of the unity and fragmentation of practical reason.



III.The Logic of Intentions

After what has been said in the previous section, when we think of an intentional legal action, we can ask at least two questions: (1) What does it mean for a legal action to be intentional? And (2) What presuppositions are expressed by those actions? In the following, I will deal with these questions.

As already mentioned, intentional actions are a part of our behaviour that is under our control, and at the same time they are connected to our commitments. Anscombe indicates that there are three interrelated domains in which the concept of intention appears. The first is the expression of intentions. This is usually expressed by a person saying ‘I will do Φ,’ or, in Sellars’s words, ‘I shall Φ’. These expressions are linked to the executive side of intentions and inform us about the purpose of actions that give behaviour a certain teleological meaning. The second domain relates to predicating of an action that it is intentional. This can occur both during the performance of an action and when the action has already been performed, and implies that something is said about the relationship between the agent and her behaviour. Finally, we sometimes ask with what intention an action has been performed. This question is retrospective and allows us to explain what happened by including the agent’s mind in the explanation. In the last two meanings, the intention is ascribed rather than expressed. In one case it is a matter of interpreting the action as intentional, in the other of linking the intention to the reasoning that supports it. Identifying these three domains shows that we can recognise purposeful behaviour in our interactions and that this is related to applying the question ‘why?’ to that behaviour, which allows us to share some aspects of our agency with others. By answering the ‘why’ question, the agent’s behaviour is included in public explanations and justifications.

I would now like to go into more detail about what it means to have an intention and what its logic consists of. In order to achieve this, I will reconstruct some ideas developed by Sellars. In his essay ‘On Reasoning About Values’, the author points out that we can distinguish three types of elements that are present in the formation of an intention. First, there are some beliefs of the agent about the factual world that enter into her practical reasoning as the circumstances of what can be done. The second element is what the agent can do within the limits of her possibilities, what is up-to-her in order to achieve what she intends. In addition, there is a third set of elements that corresponds to contextual facts that are not part of what is intended but can change the meaning of what happens. In the expression or attribution of an intention, these three elements are present whether or not the agent is aware of them and whether or not they are made explicit by her reports or counterfactually, by information to which others have access. For example, if an agent expresses ‘I shall buy groceries’, we can first attribute to her the belief that it is possible to go to a market and buy food there; secondly, we can attribute to her the disposition to reach some food at the market and the abilities to do so; and finally, we can attribute to her that if the market closer to her house is closed due to an unexpected emergency, she will go to another place to buy groceries, or if she realises that the other place is far away and she has no time to go there, she will abandon what is intended.

Due to the intimate connection between intention and action, the expression of an intention under normal conditions implies that an action is performed or that it will be performed. For Sellars, the most fundamental principle in the logic of intention shows this connection. The author illustrates this in the following way:


Jones candidly says ‘I shall do A here and now’

implies, ceteris paribus,

Jones does A here and now.

Put more abstractly, the principle affirms a connection between

having intentions to do A here and now

and

doings of A.17



Since deeds are happenings, the content of an intention is something that the person considers possible to achieve. This can be an action or something that can be achieved through actions. Thus, there is both the intention to do, and the intention that something be the case.18 If someone sincerely says ‘I have the intention to go for a walk’, she can also say ‘I shall go for a walk’, which means: ‘It will be the case that I go for a walk’. However, we can also include objects that are not directly related to our actions. For example, it makes sense to say ‘I will change her mind’ or ‘I want her to change the light bulb in the office’.

Sellars joins the dots by pointing out that if someone has a pro attitude towards something (eg, changing the lighting in the office), and she thinks it is possible, an expression like ‘the office will have better lighting’ (which can be read as ‘it will be the case that the office changes its lighting’) makes sense, not as a mere prediction, but as a manifestation that she has the intention that this will be the case. Thus, a connection can be recognised between the use of verbs such as ‘I want (to do) A’ and ‘it will be that A’. Such a connection is represented by ‘I shall’, which is different from the mere wishing, but also from the mere prediction.19 Accordingly, intentions about states of affairs imply intentions to do. For example, the intention of improving the lighting in the office implies that under normal conditions I will do what will contribute to that being the case. Likewise, the intention of buying groceries implies going to the closest market to get food. Thus, Sellars points out that ‘intentions that something be the case imply intentions to do’.20

One consequence of what has been said is that we can sometimes conceive intentional actions as things that will happen, and that we can view our agency as an interaction between these happenings and other elements in the world. Sellars represents this way of looking at intentions using ‘Shall be’. Thus, Sellars expresses that:


My doing A in the future can enter into an intention either as a target of an intention or … as something which I believe will happen, as when, confronted by a highwayman, I believe, fatalistically, that I will hand over my money.21



As I said, in intentions there are some things that are understood as given (facts about the world that shape what we can achieve and how we can achieve it) and others that are up-to-me.

Regarding the latter element, Sellars says that it ‘can be made explicit by prefixing them with the conditional “if it is up to me”, thus,


Shall be [if it is up to me, I do A]

Shall be [if it up to me, my lawn be moved]’.22



This enables us to clarify what is inherent in every intention: the exercise of practical agency. This implies that intentional actions are things that can be done for agents, but moreover that what the agent does intentionally is something that can be described with a common language and explained to others against a common background.

Since intentions refer to public explanations and justifications, we can see that an intention can be related to different motivations. Someone may have the intention to buy groceries because she wants to feed her children, or she may have the desire to clear her mind by taking a walk. As Sellars puts it: ‘one and the same intention can be carried out for different motives’.23 This means that what is implied in the expression and ascription of an intention is not the same as what is implied in the ascription of motives. Moreover, we can ascribe the same intention to more than one agent. For example, we can say that the majority of the persons who are in the market have the intention to buy groceries, even though they might have different motivations that explain why they are in there. In every case it is up-to-them to buy groceries and we can ascribe an intention with the same content to them. Hence, in Sellars words: ‘We must distinguish between questions concerning the nature and logic of intentions, and questions concerning the explanation of why a person adopts a certain intention or prefers one course of events to another’.24

Now, an intention can be referentially I-centred in the sense that its content refers to the ‘I’, ie, to something that I will do. Sellars draws attention to the fact that not every intention has to be like this. Herein lies a connection to two elementary and important factors for understanding the legal phenomenon, namely that persons can see themselves as part of a group and that groups can be referred to by the term ‘we’. Given that the ‘we’ includes the ‘I’, the I-centred part need not disappear from the scene if what is intended refers to a ‘we’. An individual can thus try to do something as a member of a group.

The next step is to note that actions can be ascribed to individuals


where they are referred to by using the apparatus of quantification, thus

Everybody ran

Or, more interestingly,

Each of us ran.25



Thus, for example, we can think of the following intention:


Shall be [each of us will take a walk].



Sellars says that ‘this intention is intersubjective (with respect to us) in the sense that any of us can have this intention, where, qua state of affairs intended it is, in a strong sense, the same’.26 The point is that it is not just that the content of the intention can be shared, but that what is intended is one and the same, this is so, because the reference is to a ‘we’, not to an ‘I’.

Yet there is something else that arises when a person’s intention is configured from the perspective of one of us, for when one of the members reasons about taking a walk, from


Shall be [each of us will take a walk]



it does not follow that


Shall be [I, Alejandra, will take a walk].



Instead, it follows that


Shall be [I, Alejandra, because I am one of us, will take a walk].



At this point, what is shared is the state of affairs to be achieved, but not yet the action to be performed. In this sense the action is still I-centred. The next step Sellars proposes allows us to show that actions can also be we-referential. In his words:


‘up to me’ is the first-person form of ‘up to X’. Obviously other referring expressions can replace ‘X’. Thus, the correct answer to the above challenge consists in calling attention to the fact that the ‘up-to-the-agentness’ of action we-referential intention is to be formulated as follows,

‘Shall [each of us, if it is up to them, do A]

and this in no way requires that what others do be up to me’.27



With this last step, Sellars makes intelligible the idea that we can have intentions that we share with others regarding actions that are also shared, but without losing the idea that the actions of others are not up-to-me (but up to their own will).



IV.We-Intentions and the Moral Point of View

The final steps of Sellars’s strategy, based on the ideas presented in the previous sections, relate to the inclusion of the idea of ‘we-intention’ and the consideration of its role in the realm of morality.28 To achieve this, we can first identify the intentions available to members of groups qua members of a group. So, for example, members of the Whooping Crane Society (WCS) may share the following intention:


Shall be [whooping cranes survive].



Since the existence of the Whooping Crane Society arguably depends on the existence of its members, it is important to point out that the survival of the WCS depends on the fact that the aforementioned intention can be ascribed to them. In other words, if we cannot detect this presupposed intention in the intentional behaviour of an agent, then we cannot say that the WCS exists as an association in the actual social world. We can therefore ascribe the following intention to the members of the WCS:


Shall [each of us members of the WCS promote the survival of whooping cranes].



The ascription of this intention is based on a pragmatic presupposition that is derived from the existence of the WCS and the intentional actions of its members.29 At this point Sellars calls our attention to the fact that ‘we-referential action intentions imply intentions to act on the part of individuals … directly by virtue of the relation between “Shall anybody do” and “Shall I do”’.30 Thus, the intentions of the members of the WCS are understood as the intentions of one of the members of the group and the intentions that imply the survival of the WCS are a manifestation of a shared groupal intention. This is called a we-intention. In his words:


If the reasonableness of an available intention of the form

Shall [I do A]

is a matter of its reasonableness relative to (ie, its being implied by) an intention of the form

Shall [any of us do …]

this might be indicated by flagging the ‘shall’ of the former intention with a subscript ‘we,’ thus

Shallwe [I do A].

Thus understood, the latter is equivalent to the schema

Shall [I do A, because shall any of us do].31



Consequently, with this framework Sellars provides us with tools to understand from the perspective of the members of a group how we-referential intentions can be shared and how an action intention can be we-referential.

Furthermore, we can identify intentions relating to the preservation of the group itself, which can be ascribed to the members of the group in the form of we-intentions. Any intention that relates to actions within the group or as a group member is subordinate to this intention. This constitutes the member’s point of view (‘the WCS member’s point of view’ in the example)32 in the sense that promoting the survival of the WCS is intrinsically reasonable for them. The identification of a member’s point of view should not be confused with the hypothetical existence of a group point of view according to which the group has a perspective that exists with independence of its members, a perspective that generates group attitudes. It is not my concern in this chapter to affirm or deny this possibility, here I am concerned just with the point of view of the members as individuals.33

Sellars says that these elements are part of morality as well. In Sellars’s words:


It is a conceptual fact that people constitute a community, a we, by virtue of thinking of each other as one of us, and by willing the common good not under the species of benevolence – but by willing it as one of us, or from a moral point of view.34



Subsequently, in the case of the moral point of view, first, Sellars defends a Kantian view where the scope of the ‘we’ is ‘rational beings generally’,35 making sense of the universality of morality. Second, regarding the content of moral intention, he says that it is necessary to identify a categorically reasonable intention. Following the Kantian argument that the only ends that are also duties are ‘one’s own perfection and the happiness of others’.36 Sellars identifies as the basic formal intention of the moral point of view the following:


Shall [each of us do that which in the circumstances promotes the well-being of each and every one of us, all relevant things considered].



Which is equivalent to:


Shallwe [I do that which in the circumstances promotes the well-being of each and every one of us, all relevant things considered].



It is important to clarify that this idea does not mean that there is agreement on what exactly is meant by it. Moral action presupposes this intention, but what exactly the wellbeing of others means is elucidated according to the elements of the context and there may be disagreement about how to define it. Moreover, the ascription of this intention does not mean that when an agent acts morally she is consciously acting with this intention. The key point here is that the ascription of this intention is necessary for an intentional action to be understood as moral. As Sellars puts the point:


[I]f one intention implies another intention it doesn’t follow that a person who has the former also has the latter, but only that they are subject to criticism on logical grounds if they have the one and don’t have the other or have the contradictory intention.37





V.The Legal Point of View and the Fragmentation of Practical Reason

With regard to legal intentional actions, I think we can say something similar to what Sellars says about the moral point of view. Given that legal systems are social arrangements that depend on the intentional actions of participants in legal practices it makes sense to think that the intentional legal actions of them have common presuppositions. With Sellars’s views in mind, two tasks must be accomplished: to identify the members of a legal community, and to recognise a common formal intention that is part of their point of view. To do this, it may be useful to make some comparisons between the legal and moral points of view.

The first difference concerns the scope of the ‘we’. The ‘we’ of the legal point of view is not universal in the sense that it is not concerned with the community of all rational beings, as is the case with the moral view.38 Legal communities have historically developed boundaries that generally go back to the idea of political organisation. Following this idea, the most common criterion for identifying a legal community is the existence of a political community that responds to an organised institutional order that governs the use of coercion and responds to a group of authorities. Some concepts that play a central role in the modern understanding of legal communities, such as jurisdiction and sovereign, are based on these criteria.39

The difference has some implications for how we can interpret and evaluate internal statements. For example, treating two people from different territories differently may be seen as biased or hypocritical behaviour in the moral domain, whereas in the legal domain it is not.40 If a judge who has jurisdiction over an area does not apply a norm of that jurisdiction to a person who lives and acts in another area, she is not acting wrongly but is preserving her legal impartiality, and it makes no sense to accuse her of hypocrisy. This also has implications for how we understand the idea of equal consideration. In the legal field, applying different standards to similar cases is not by definition problematic, as it is in morality. Equal treatment in the legal sphere does not mean that every person is treated equally in every territory, but that there is no discrimination within the same jurisdiction. The ‘we’ of a legal community consists of those who act within the framework of a political order organised by a system of norms, and it is not the case that every legal norm concerns every rational agent.

Along this line, Kant himself identifies law with the association of a group of persons who organise their external freedom under public coercive laws, a community distinct from that of the kingdom of ends.41 Examining some elements of the way Kant understood the distinction between law and morality may be helpful in exploring some arguments in favour of the fragmentation thesis.42

Following this thread, we can also find clues in Kant for identifying the content of the basic formal intention of the legal point of view. In his The Metaphysics of Morals, he distinguishes between morality and legality by holding that the latter is concerned only with the regulation of the external freedom (namely, the actions that affect the freedom of others and are the result of a choice), which implies that law tolerates a variety of incentives in its addressees, or more specifically, that law uses incentives other than duty itself. Thus, Kant writes that


the mere conformity or nonconformity of an action with law, irrespective of the incentive to it, is called its legality (lawfulness); but that conformity in which the idea of duty arising from the law is also the incentive to the action is called its morality.43



This means that people can act from any motive in order to act according to the law, and that it is not necessary to act from duty itself, as morality requires. This distinction is of interest in several respects. First, it deals with the perspective of the participants. Secondly, it helps to see the different ways in which we see our moral and legal intentional actions. This means that it makes sense for an intentional legal action to be performed by a person who accepts the content of law without endorsing it in her motivational set. This separation between motives and legal intentional actions does not mean that we cannot adopt moral commitments to obey legal norms, nor, of course, that we cannot criticise legal norms on moral grounds.44 As Allen Wood puts it:


Now there is no question that Kant believes the dignity of humanity provides us with a moral incentive for respecting people’s rights. It might thereby also provide us with strong moral incentives for setting up a just system of right and for trying to reform existing legal and political systems so that they better protect the rights of persons and do not infringe on them. But to confuse all these (quite correct) points with the idea that this moral incentive grounds the principle of right is to miss entirely Kant’s distinction between the juridical and ethical realms and the systems of duty constituting them … Thus, although it may make a difference to the moral worth of my action of repaying a debt whether I do so from duty or only because I fear that my creditor will sue me, this makes no difference at all to whether my act of repayment is just or fulfils a juridical duty. Hence, it would be superfluous, and even contradictory, to the very concept of the juridical, to include the rational incentive of duty as part of its principle.45



The last part of the quotation emphasises that belonging to a legal community not only implies that we can perform intentional legal actions under a variety of motivational grounds, but that dealing with others in the legal sphere implies that gap.46 This has to do with how law delineates part of practical reality. According to Kant, the principle of right dictates that: ‘Right is the limitation of the freedom of each to the condition of its harmony with the freedom of everyone insofar as this is possible in accordance with a universal law’.47 This principle is about external freedom, and this has an impact not only on the incentives of those who participate, but also on what is regulated by law.48

The legal realm is not about the relationship between good wills (as in a kingdom of ends), but about the interaction of spatial agents. In this sense, legal norms are not focused ‘on the maxim on which an agent acts and judges the moral worth of an action based on the agent’s application of the Categorical Imperative’49 as the moral law does. In the case of the Categorical Imperative, every rational being shall arrive at the same conclusion about what is morally correct, and it does not matter whether this is reached in the empirical world.50 In this context, possible conflicts are conceptual in nature. In contrast, in the case of the principle of right, external freedom is limited to make compatible its exercise by different agents interacting in a space, so it does not matter whether the right action is an expression of a good will. The type of conflict at issue in this context is that between the activities of different agents in a common space. In the legal context, what is according to a universal law is the coexistence of the external freedom of a group of agents, not the maxim of the agents. Thus, the meaning of ‘universal’ in the principle of right comprises the possibility that the law is understood by rational agents and that it is applied to all who are part of the legal community (viz, the limited ‘we’).

Another key aspect of Kant’s definition of law is that coercion is part of law. For Kant, the basic form of law does not rest on the content of imperatives or duties. In his words:


Strict law rests instead on the principle of its being possible to use external constraint that can coexist with the freedom of everyone in accordance with universal laws. Thus when it is said that a creditor has a right to require his debtor to pay his debt, this does not mean that he can remind the debtor that his reason itself put him under obligation to perform this; it means, instead that coercion which constrains everyone to pay his debts can coexist with the freedom of everyone, including with that debtor, in accordance with a universal external law. Right and authorization to use coercion therefore mean one and the same thing.51



The quotation shows that to identify a right is to identify the authorisation to use coercion. On the one hand, this recalls the idea that law is concerned with external freedom, in particular with the harmonisation of the external freedom of spatial agents. On the other hand, it recalls the idea that there are no specific motives guiding the intentional actions of agents within the framework of law, not even those relating to the threat of the use of coercion. In this context, coercion appears as the way in which external freedom is restricted within the framework of the harmonisation required by the principle of right. This idea is alien to the domain of morality and has no place in there. Thus, in the legal domain the creditor cannot remind the debtor that reason itself put her in the position to pay because she cannot invoke the relationship between obligation and reasons that is proper of morality (eg, the possibility of identifying an obligation to keep promises derived from the categorical imperative); she only has the authorisation to exercise coercion relating to her right.52

The last element of Kant’s proposal concerns institutional authorities. For him, every legal right or action is rightful just once it is part of a social institutional arrangement. This implies in his contractualist theory that we move from a state of nature to a rightful condition in which public institutions create and enforce norms.53 For Kant, this means that there is law when there is an effective coercive order.54 Having in mind what has been said about the principle of right, this also means that the content of legal norms is determined by authorities, not by categorically reasonable principles.55

Now we have elements that give content to a legal we-intention as part of the legal point of view. In Kantian terms, when we perform an intentional legal action we are invoking a coercive institutional order that produces norms that regulate our external freedom. Thus, when someone acts as a participant in a legal community or expresses an internal statement, apart from the specific motivating reasons that lead her to make his claim, she expresses the intention that each of us will solve the problems within the framework of this common coercive institutional order.

This intention can be put in the following terms:


Shall [each of us do what a common institutional effective order that harmonises the coexistence of our external freedoms according to a universal law requesting to do].



Which is equivalent to:


Shallwe [I do what a common institutional effective order that harmonises the coexistence of our external freedoms according to a universal law requesting to do].



Therefore, internal statements express not only that something must be done, but also that something must be done according to a norm that is part of an institutional coercive order. In order to know what the specific sources of law are in this concrete order, we must appeal to its rule of recognition, but that is another issue.56 The main point here is that the we-intention that each member of a legal community shares with the other members has a different content from the we-intention that the members of the moral community share. Promoting the wellbeing of each individual leads to ultimate justification in the moral sphere, while in the legal sphere it is a matter of organising our interactions within the framework of a coercive institutional order. What justifies a legal intentional action is not necessarily the same as what justifies a moral intentional action, and this is shown by the fact that the we-intention underlying the two domains is different.

Law and critical morality have a lot in common as normative systems. As Hart has emphasised, there is a common language between the two domains. We can add that our behaviour in both domains can be read as adopting a we-intention, but both the ‘we’ and the content of the we-intention are different.

Legal orders are social in the sense that they depend on whether this kind of we-intention can be ascribed to a group of people, as in the case of the members of the Whooping Crane Society. To act as participants in a legal order is to maintain the system, but that does not mean that the reasons that support the claims of participants are universal in the sense that moral reasons can be. This is because they can only apply to those who are part of the ‘we’ of the legal community, and also because they must be valid according to the rules of the specific institutional coercive order. According to Kant, this fundamental legal notion ‘is incapable of further proof’.57 Those who adopt the moral point of view cannot accept these constraints if they want to preserve the significance of critical morality.

Finally, if we return to the first element of the unity thesis, according to which the various existing standards of justification are hierarchically ordered, we can say that, according to what has been seen in this section, it is not possible to say that there is such a relationship between legal and moral standards of justification. First, the existence of law is not derived or justified by morality. The principle of right is independent of the categorical imperative and both relate to different aspects of our practical life. The practical necessity relating to the universalisation of maxims is different from that relating to the organisation of interaction between spatial agents, and neither is superior to the other. Given the abstraction in which critical morality operates (allowing, for example, to make judgements of both specific legal norms and complete institutional arrangements), it is tempting to think that there is a hierarchical relationship between law and critical morality, but the way in which moral judgement operates does not affect the realm of justification that relates to the legal domain. There are various routes that lead to this conclusion. One of them, as we have seen, is the Kantian idea that it is one thing to appeal to the development of a good will that functions independently of external constraints, and quite another thing to appeal to the authorisation to coerce others independently of their good will.

We can affirm that an action is both morally justified and legally unjustified (or vice versa) without it being irrational. I have proposed to explain this from the perspective of those who perform intentional moral and legal actions. In doing so, I have shown that different we-intentions can be ascribed to them, we-intentions that are based on different ways of justifying judgements and actions and, moreover, cannot be unified without losing what is essential about them.58
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The Unity of Practical Reason and the Thesis of the Social Sources of Law

NATALIA SCAVUZZO*


I.Introduction

There seems to be no dispute over the assertion that one characteristic of the existence of law is that ‘in some sense’ certain forms of conduct cease to be optional. In other words, law establishes that some behaviours are mandatory, permitted, or prohibited.1 However, in what sense do legal norms justify a conduct or a decision? This question has generated and still generates constant disagreements. Based on the thesis of the social sources of law, the existence of legal norms depends on social facts; therefore, their existence is contingent and limited in time and space. The question then arises as to whether there can be an exclusively legal justification for conduct or whether, on the other hand, every justification is, ultimately, always a moral justification. In the analytical jurisprudence of the civil law tradition, the latter usually goes by the name of the unity of practical reasoning thesis, according to which it is impossible to speak of different domains of practical justification. For the sake of simplicity, I will, most of the time, refer to the unity of practical reasoning thesis as the unity thesis. Those who support this idea accept the rule of priority, meaning that ‘moral principles are the final court of appeal to justify an action that falls under their domain; that is, moral reasons exclude all other types of reasons in situations where they are applicable’.2 Therefore, even in the legal context, the justification of an action or decision ultimately relies on moral considerations. As a result, the concept of unified practical reasoning suggests that there is no genuine legal justification for action that is independent of morality.

Based on the unity thesis, it has been argued that there is a ‘justificatory connection’ between law and morals,3 namely, that the practical and justificatory force of the law (ie, of a system of enacted norms) derives from moral principles. Hence, judicial decisions are ultimately justified by moral arguments. Law’s practical and justifiability force derives from moral arguments usually about the legitimacy of the authorities that enacted the law.

At first glance, this thesis seems especially problematic for positivist theories of law that accept the thesis of the social sources of law. The difficulty arises since, for these theorists, one thing is to identify the existing law and another to evaluate its legitimacy or accordance with moral standards. Theories centred on the identification of legal systems that overlook the problems of moral legitimacy may give no answer to the law’s practical or justificatory value. Thus, for them, a gap emerges between the existence of law and its practical justificatory force. If legal positivists do not address the moral justificatory problem, they cannot give a complete account of the legal practice and legal argumentation.4

In any case, the question is more complex since, even among legal positivists, there is no unanimous position regarding the unity of practical reasoning. Thus, to name a few examples, authors such as Bayón5 and Raz6 favour unity, while others such as Redondo,7 Comanducci8 and Hart, as it will be argued, are against it. Legal positivists’ approaches have different interests and aims that may explain the different attitudes towards the unity thesis.9 For this reason, this work avoids analysing the commitments between the unity thesis and legal positivism as a unitary theory. This chapter examines the unity thesis and its relationship with the more basic (and, at first glance, uncontroversial) thesis of the social sources of law that assumes that law is a human construct.

The present work runs as follows. Section II analyses the thesis of the unity of practical reasoning. Section III presents some considerations on the thesis of the social sources of law and its various readings, emphasising law’s social character according to Hart’s account. Section IV argues that, under a possible conventionalist reading, the thesis of the social sources of law is contrary to the unity thesis and presupposes a notion of rationality which is contextual and dependent on action and language. Following this line, the thesis that justifications are always relative to a specific context is defended. Finally, section V addresses some challenges that this contextual understanding of justification may face from the unity defenders and argues that there are good reasons for legal theory to consider the fragmentation of practical discourse.



II.Examining the Unity of Practical Reasoning

The unity of practical reasoning thesis implies the impossibility of insular justifications.10 Although there are different practical contexts (games, religions, legal systems, economics, languages), they are ultimately integrated and ruled by a set of ultimate moral norms.

In the legal context, this implies that no legal reason can justify actions and decisions independently of moral reasons. Legal norms provide auxiliary reasons, but operative reasons are always moral reasons. There is no conceptual room for any autonomous form of ‘legal normativity’, ie, legal norms have no binding force if not for ulterior moral reasons.11 In this sense, for example, when judicial decisions impose duties based on legal norms, they would contain an implicit moral claim, such as the legitimacy of the authorities that enacted those norms.

According to Bayón, who follows Nino on this, accepting that there is a genuinely legal justification comes from disregarding that the notion of rule (or norm) can be ambiguous. On the one hand, in the sense that we will call H, legal norms are complex social facts (practice of recognition, prescription of authority) and on the other hand, in the sense that we will call M, legal norms are genuine practical judgements. The problem would be to go from one sense to the other: to say that legal norms M justify actions and decisions while affirming that, within practical reasoning, the premises that justify the practical inference are the empirically existing legal norms (ie, legal norms H). If the answer is that what justifies the practical inference is the legal norm M (not H), then the norm would be accepted only for its content, and there would be no reason to maintain that it is a legal norm. It would simply be a judgement of duty regardless of whether legal norms H exist (whether there is a practice of recognition or prescriptions from the authorities).

For Nino, judges would be invalidly reasoning if they justified their statements of duty only based on the belief of a fact such as ‘the lawmaker L have mandated that “whomever kills must be sent to prison”’.12 Nino explains that legal operators, to justify their decisions based on legal norms (whose existence depends on specific facts), use other norms ‘that, in fact, lead us to a justification system broader than the one composed of only the directives laid down by legal authorities’.13 This broader system of justification would be the system of moral norms.

Nevertheless, these arguments present us with a dilemma: either legal norms are factual entities, or they are authentic practical entities (ie, genuine norms) and as such they must be integrated into the unified practical and normative realm governed by moral norms. This way of presenting the dilemma is unfortunate because it merges two questions that should be distinguished. One is what kind of entity norms are. The classic position in philosophy states that entities are only of two types: concrete, which we could call empirical (locatable in time and space) or abstract (ideal-universal, which cannot be located in time and space). Following this distinction, in the specific framework of legal theory, we find two classic conceptions of the ontology of norms: the hyletic or semantic conception, according to which norms are a type of abstract entity; and the expressive or pragmatic conception, according to which we can understand norms as empirical entities. On the first conception, norms are abstract, conceptual entities, similar to propositions whose existence does not depend on their expression in language. Whereas for the expressive conception, norms are the product of the prescriptive use of language.14

The point here is if there are genuine norms whose existence is dependent on social practices, ie, if there are genuine norms that are not just abstract entities but entities whose existence depends on the occurrence of some empirical facts. This is the road taken by the constructivist conception of the existence of norms. According to this conception, norms are abstract entities, deontic contents that are not reducible to empirical data. Nevertheless, norms come into existence through human actions, beliefs or attitudes.15 Here, the existence of a norm is not understood as an empirical matter, but it is relative to a specific time and place. In this conception, norms are necessarily part of the social reality. In turn, these norms have abstract content. Therefore, when we affirm that a norm exists, we are not merely asserting that a community accepts it or that an authority has issued a prescription. In the next section, Hart’s theory of law is presented as an example of a theory that assumes this third explanation of the existence of legal norms. For Hart, genuine norms can emerge from concrete situated practices, and this is the case for legal norms that come into existence only if the circumstances provided for in a legal rule or constitutive pattern accepted in a specific place and time are verified.

The other question is the role of these social norms in our practical reasoning, which is closely connected to the problem of the unity of practical reasoning. However, this problem may require an elucidation of the nature of the enquiry. What kind of thesis is the unity of practical reason?

There are different views on this thesis. It may be deemed a psychological thesis about how people actually consider reasons into their practical reasoning. As such, it manifests itself as an empirical-verifiable thesis. In this regard, it presents no contradiction or tension with the thesis of the social sources of law. In addition, the unity thesis may also be considered an ethical requirement, ie, from the point of view of a particular normative ethic, it is mandatory for agents to act or justify their decisions based on moral reasons. Another possibility is to consider the unity thesis as a conceptual thesis. For example, according to Bayón it is not an empirical thesis about the motives of those who use legal norms in the formal justification of their decisions, nor a thesis about whether there is a moral duty to justify those decisions in moral norms; instead, it is a conceptual thesis.16 Redondo agrees with the conceptual character of the thesis of the unity of practical reasoning; she points out that:


The principle of unity proposed at a metaethical level does not demonstrate that practical fragmentation constitutes an error, but rather posits it through the concepts it proposes. The idea of unity is an axiom, and according to it, there is a single concept of correctness and duty. Only once this starting point is adopted does fragmentation become incorrect, and consequently, so does the separation between legal and moral justifications.17



For Redondo, the unity thesis, understood as a conceptual claim, is problematic because it presupposes a form of essentialism regarding the notion of ‘duty’, which would oppose the conventionalism characteristic of most positivist positions.18

Clarifying the nature of the unity of practical reasoning thesis is crucial for understanding its potential incompatibilities with the thesis of the social sources of law. However, this is just the first step. Now, how should we choose between different conceptualisations of our practical reasoning? Even if we accept the conceptual character of the unity thesis, there may be good reasons to prefer this conceptualisation over a fractionalised view of practical reasoning. This is the road taken by Bayón, who defends that there are good reasons to adopt the conceptual reading of the unity thesis.

Ultimately, for Bayón, no matter what we call the rules that constitute genuine practical judgements, they furnish the dominant reasons, and they are necessarily situated on the same final level, ‘otherwise we would be fragmenting the practical discourse into independent spheres or domains which if seen not as different dimensions of a stratified yet integrated or unified structure, the consequence would be an undesirable proliferation of incommensurable senses of “justified action”’.19

In this way, if it is accepted that legal norms depend on social facts, we face the problem of how norms and duties are derived from those facts and how facts can justify action. Even if a theory explains how there are genuine norms that arise from contingent social practices, which then divide practical reasoning into various areas, the problem will arise as to whether this explanation is helpful or whether it is better an explanation where the concept of ‘duty’ or ‘justification’ would be unitary, ie, always referred to the moral context.



III.Alternative Readings on the Social Sources of Law

Much like the contentious nature of identifying the core tenets of legal positivism, the thesis of the social sources of law yields diverse interpretations.20 However, a general way of presenting it, relatively peacefully, could be that what is law is a human construction: it depends on people’s actions in specific social practices.21

The social sources thesis generally associated with positivist theories of law responds mainly to epistemic interests, as the object of classical legal positivists was the (genuine) knowledge of the law.22 Classical positivists in legal theory adopted sharply the humean distinction between evaluative and descriptive statements. From this, it was central to distinguish between a discourse that aims to know the law as it is and one that looks to its evaluation.23 Moreover, this attitude fits the requisite of evaluative neutrality, understood as an abstention from making ethical value judgements about the object of study when engaging in a descriptive and explicative enterprise, another of the classical positivist’s central tenets. Proper knowledge was always factual since classical legal positivists were strongly linked to an empiricist methodology.24 However, this scientistic approach of legal theory to the legal phenomenon results in a gap between the factual determination of law and the justification of action from the agent’s standpoint, who wonders how she should act or what courses of action are justified (ie, practical justification).

There are two possible solutions for this problem: to separate both issues into two different and independent realms of inquiry; or to explain law as a social phenomenon while considering its practical nature. The first proposed solution implies that legal theory could easily accept the unity thesis. That is, it could accept that only moral norms offer genuine justification. Nevertheless, from this perspective, genuine justification is not a matter for legal theory; at most, legal scholars could rest content with a commitment to formal justification.25 This position represents what has been traditionally called ‘methodological positivism’, according to which legal positivism is a methodology for the study of law that is characterised by a scientific, non-evaluative attitude. Law is understood as a set of facts like those of the natural world and they must be studied in the same way in which natural reality is studied.26

The second solution is, for example, the approach offered by Raz. Raz defended a particular version of the social sources thesis and argued that legal reasoning, specifically ‘reasoning according to law’, is a species of moral reasoning.27 Raz’s theory, in its attempt to align the thesis of the social sources of law with the moral nature of legal reasoning, directly endorses the unity of practical reasoning thesis. Hence, for Raz legal reasoning is not autonomous, since sources-based considerations are applied because of a moral argument: the doctrine of authority. In this sense,


if the law is determined by the considerations indicated by the Sources Thesis then it is prima facie arguable that the application of law can be free from moral considerations … The courts should obey them because, and to the degree that, the doctrine of authority establishes that these legal institutions enjoy legitimate authority.28



Nevertheless, there are cases where legal reasoning should go beyond source-based material; here the additional considerations are moral. For Raz, legal reasoning amounts to more than just determining what the law says and involves non-source-based considerations for determining the law. Raz divides legal reasoning into reasoning about the law, which is governed by the Sources Thesis, and reasoning according to law, which, for him, is straightforward moral reasoning. Raz explicitly states that ‘Legal reasoning is an instance of moral reasoning. Legal doctrines are justified only if they are morally justified, and they should be followed only if it is morally right to follow them’.29

In any case, the thesis of the social sources of law can be considered from another methodological perspective. This other vision also understands law as a social construction and legal norms as a kind of social rules that can genuinely guide behaviour and justify action independently of moral considerations. Thus, there is no need to accept the unity thesis.

The proposed view is a possible reading of Hart’s practice theory of rules.30 Social rules are defined by the convergence of the internal and the external aspects.31 Both the regularity in the application and the critical reflective attitude of considering it a standard of conduct (linguistic or extra-linguistic) are the constitutive elements of the notion of a social rule. In this sense, a rule arises from a social practice and is the meaning content that is effectively used in the practice to guide and justify conduct under the rule, as well as acts of reproach or conformity and the linguistic acts that refer to or presuppose them.

We could say, going for a quick exegetical tour, that this notion of social rule derives from Wittgenstein’s philosophy of language, and reaches legal theory through Hart, who was influenced at Oxford by the thinkers of the so-called ‘linguistic turn’.32 Following Wittgenstein, rules are the explanation and justification of uses that only occur in the context of a social practice. From this perspective, following a rule is a public phenomenon constituted by participants’ agreement on the application of rules. However, it is not an explicit agreement; it is a tacit agreement seen in the way participants follow rules. Following a rule is a practice learned through training social process that fixes the internal or conceptual relationship between the rule and the cases of its application. Understanding a rule is the objective and publicly controllable ability to use signs correctly.

Peter Winch applied these considerations regarding the use of language to the field of social sciences. Winch takes up Wittgenstein’s ideas about rule-following to understand language use – how all uses of language are governed by rules – and attempts to apply them more generally to all human behaviour.33 Similarly, Hart also extends to legal theory the use of Wittgenstein’s considerations, laying the foundation for his practice theory of rules.34

Hart distinguishes different points of view from where to consider the phenomenon of a social group endowed with rules. These points of view are the external point of view adopted by any observer who solely refers to external observable conduct and the internal point of view of those who accept rules.35 Social practices that are ruled-governed can be considered from different perspectives that should be carefully distinguished, especially from the methodological standpoint of legal theory.36 Regarding any social practice, it makes sense to consider the different points of view of those who follow the rules and justify the action using them, on the one hand, and of those who only observe that others follow the rules and justify and criticise their behaviour and that of others with rules, on the other.37

In Hart’s theory, those who adopt the internal point of view recognise a parameter or pattern that guides and justifies actions within the practice. Hart called this recognition acceptance, which is a ‘critical attitude’ regarding certain behaviours. Beyond the various ways of understanding acceptance,38 to accept is to comprehend that conducts or states of affairs fit a standard and that in cases where they do not fit, because of that deviation, they merit a critique according to that standard. Acceptance is shown in the practice of applying rules and in the practical recognition that because certain conducts are acts of deviation from a rule, criticism of these conducts is justified by those same rules. Acceptance can be diversely motivated, such as by moral, aesthetic, or prudential considerations. Still, it is possible to think of the acceptance of a rule without any specific motivation to accept it. Then, accepting a rule does not necessarily imply a moral or any other kind of commitment to it beyond the mere following of the learned practice. In social practices, there are training processes through which participants are taught how to conform to prior linguistic and non-linguistic behaviour and the normative attitude towards such behaviour.

Under this view, legal theory maintains its compromise with the distinction between the descriptive and evaluative use of language,39 whereas it does not deny the normative and guiding action aspect of law for the participants in the legal practice. From this perspective, the existence of social rules, in general, and of legal rules, in particular, as they depend on the existence of a social practice, is a two-sided issue. They are dependent on empirical facts, ie, the practice of following a social rule that can be empirically identified as the external aspect, but simultaneously require an understanding of abstract contents. These contents refer to the form in which participants justify and explain their actions within a community. Thus, for this form of conventionalism the hiatus between the empirical and the guiding-justifying aspects of law does not disappear but only appears from an external perspective. On the contrary, from the internal point of view participants in the social practice have learned to follow certain social rules, which guide and effectively justify their actions.



IV.Contextual Rationality and the Fragmentation of Reasoning

As we have seen, the unity thesis entails that there is an ultimate set of reasons that justify action. Hence, a ‘duty’ is only such if these reasons justify it. This is based on an idea of rationality that is universal, ideal and in some sense a-contextual.40 I will try to show that the conventionalist perspective à la Hart, constructed from the assumptions outlined by Wittgenstein, advocates for a view of rationality that is contextual, contingent upon action and language, and thus inconsistent with the unity thesis.41

From this perspective,


there is nothing in human nature that defines what is perceived as rational, irrational, or non-rational, but that the differences are produced in human action and language. Put another way, there are no fixed and timeless criteria for rationality that we can ever explore.42



Forms of life determine contexts. Action and language determine the space of the rational within a context. Thus, action is conceivable and possible only in particular contexts. Only shared knowledge of meaningful and linguistically expressible action can answer what rationality is. The concept of rationality cannot be explained from a perspective outside language. What distinguishes our deliberative processes (unlike those of animals, for example) is that they involve inferences that can be formulated in language.43

There is no ideal language; thus, no ideal thought or action can give rise to a fixed rationality. Language games are highly flexible and diverse. Meaning is the regular use of linguistic expressions in these language games, so meaning and meaningful action are always relative to a language game. This also applies to terms such as ‘good’, ‘just’, ‘rational’ and the patterns of behaviour that we associate with these regardless of the importance we attribute to them in our social practices.44

In Wittgenstein, our practical context is the ‘frame’, the background, and the rational is a product of the human action of our language in situated practical contexts:


The context gives language its commonly-known and accepted framework. It enables the identification of linguistic practices and provides a basis for understanding these, but does not necessarily cause or predetermine categorical agreement with them. A context is thus a space of possibility. It is not just an area of understanding, but also a place that enables meaningful action, and the statement of justification for this action.45



This framework of background agreement is formed through a training process in which we learn to conform to established linguistic patterns and adopt a normative attitude towards these patterns. Nevertheless, it is important to stress that this does not amount to a naive conventionalism, which says that the meanings we use in language and rationality are just what is agreed upon within a community of speakers. It can be said that the background agreement in action (including linguistic actions) is a condition for any form of rationality.46

We can turn back now to Hart’s theory of law. Hart explained that,


[t]he uncritical belief that if a general term (eg, ‘law’, ‘state’, ‘nation’, ‘crime’, ‘good’, ‘just’) is correctly used, then the range of instances to which it is applied must all share ‘common qualities’ has been the source of much confusion. Much time and ingenuity has been wasted in jurisprudence in the vain attempt to discover, for the purposes of definition, the common qualities which are, on this view, held to be the only respectable reason for using the same word of many different things.47



According to this view on rationality as dependent upon action and language,


the task of philosophy and social sciences cannot be to explore human rationality (as a fact of nature), but to generate knowledge about a language-practical rationality (as a concept with a certain, but changeable meaning-in-use) that is variable over time and space.48



However, we may again be asked why we should assume this theory as a good explanation for our social practices and not, on the contrary, support the conceptual reading of the unity of practical reasoning thesis and abandon this form of conventionalism. Raz, for example, considering the exact opposite view that the one defended here maintains that,


a ‘point of view’ [is] any such perspective which we can assume and reason from, or turn away from and shun. I’ll say that we can occupy or refrain from occupying a point of view, with its constitutive values, reasons, and the rest. The question naturally arises whether there are considerations which should guide us in deciding which point of view to occupy, from which point of view to reason and act at any given time. To deny that such considerations exist is to make all values and reasons, whichever point of view they belong to, depend on arbitrary fiat … I will assume that there are reasons which are not themselves part of any point of view which determine when it is appropriate to resort to points of view. Now morality, I think, must be part of those background considerations which we resort to in virtue of being rational animals.49





V.Concluding Remarks: The Case for the Fragmentation Thesis in Legal Theory

As the quotation from Raz shows, the contextual conceptualisation of rule-following and rationality proposed here may encounter some challenges from the perspective of the unity of practical reasoning thesis. The unity thesis may explain better practical reasoning from the point of view of the agent who must act and whose actions may be evaluated simultaneously from different contexts in which she participates. Indeed, our discursive practices are interrelated, and thus agents participate in various justification contexts at the same time. Then, agents may face situations in which there are conflicts between the requirements of different contexts, such as the practical conflicts that arise for agents when faced with immoral legal systems. Moreover, as contexts are not fixed agents are usually engaged in evaluating and intentionally transforming their practices. This also shows the persistent intercontextuality of our justificatory practices.

From the point of view of the reasoning agent, in the end, she must act; therefore, some decisions she considers will be the last or final ones motivating her action. That is the attractiveness of the unity thesis. We can call these reasons by different names, but in the end it is an empirical question which were the final reasons in the agent’s practical reasoning. However, if this is a psychological problem of how agents are motivated, it is different from the thesis of unity under discussion here.

The problem I address here presents itself from the perspective of the justification of action. How are choices justified in particular situations? Can we consider different justification games, or should we understand all our justifications as part of moral justifications? Do legal norms from a particular normative system, rules of a game, methodological directives, justify action? When looking for the answers to these questions, it is essential to distinguish between describing and analysing our justificatory practices (ie, the rules followed by the participants or the different justification games) and looking for a final justification of these practices (ie, laying down the normative standards we consider can justify action).

In this light, the unity thesis claims that only moral standards can fully justify action. However, here, moral standards are not just any final standard that the agent has considered final but a precise set of normative claims the agent must consider as final. For those who endorse this position, there are some important justificatory reasons that are final, and we must follow them in our practical reasoning to consider it justified. This is so because, as already seen for some authors, there must be a final set of justificatory reasons to prevent incommensurable senses of ‘justified action’ or because, for others, if we are rational, we must presuppose this set. As such, the unity thesis prescribes that the reasons justifying action must belong to the set of moral reasons. Thus, the unity thesis is of a normative-evaluative character. The unity thesis from the justification perspective is an ethical claim that deems behaviour justified only when it aligns with moral standards. The risky move I suggest the unity defenders may make is to derive normative-practical conclusions from theoretical explanatory inquiries.50

If, from a theoretical perspective where we aim to avoid engaging in an ethical discussion, we limit our understanding of justification to a specific set of normative claims, it will be detrimental. Once again, if we want to continue in the realm of explanation and not in that of ethics, not distinguishing how things are and how they should be can obscure our understanding. It will conceal much of our uses of language in different justificatory practices, such as legal practice. That is, we will not distinguish between identifying different games of justification and their peculiarities and prescribing how to act and justify.

The rejection of the unity thesis and the option for a conventionalist explanation provide a better and more complete image of how our linguistic practices of justification in various social and institutional contexts work. This does not imply we should consider all justificatory practices equally relevant, significative, or meritorious. In other words, this does not exclude the ethical considerations that may present to us as a unitary system dependent on our contextual rationality.

This work has presented the traditional debate in legal theory regarding the unity of practical reason and the conception of law as a social practice, emphasising its empirical nature (ie, temporally and spatially situated). It has been argued that the dilemmas authors faced in this debate arise from an understanding of norms and rationality that can be transcended by adopting a different perspective on norms and rationality: a contextual constructivist conception of norms and rationality. Additionally, considering the unity thesis as a conceptual thesis, there are strong reasons from an explanatory legal theory standpoint to favour a fragmented conceptualisation of practical reasoning over a unitary one. In summary, the fragmentation thesis serves as a remedy against attempts to moralise not only legal practices but also legal theory.





*An earlier version of this chapter was presented at the seminar ‘The Unity and Fragmentation of Practical Reasoning’, held at the Autonomous University of Madrid. I am deeply grateful to all participants for their insightful feedback and to the editors of this volume for their valuable comments.
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No Place for Law as an Ultimate Justificatory Reason: Revisiting Raz’s and Waldron’s Accounts on Justification in the Legal Field

PAULA GAIDO*


I.Introduction

The analysis that I undertake in this chapter is primarily intended to highlight a persistent problem. It is still not yet clear what justificatory reasons judges and ordinary addressees are required to provide for their decisions and actions in the legal field. In formulating my argument, I draw upon two theories of law that argue that to understand law it is necessary to give an account of its practical relevance, which is not possible without showing the moral value that it realises. However, both approaches concur that any conclusive justification presupposes a normative choice that goes beyond what is prescribed by law. These are the theories of law developed by Joseph Raz and Jeremy Waldron. In this chapter I want to assess the extent to which their insights regarding the practical relevance of law remain compelling once we take into account the nuances each one incorporates into their respective accounts of law.

Both theories share some common metatheoretical commitments that allow us to read them as engaged in the same theoretical enterprise and as having meaningful disagreements. To begin with, they seek to give an account of our concept of law. Raz explicitly states that the purpose of his theory is to articulate our concept of law, ie, the one configured by modern Western society. Waldron mostly pursues giving an account of democratic law. However, as modern Western societies are typically committed to democracy, for the purposes of this chapter, I will assume that there is no significant difference between them regarding their theoretical enterprise. They concur that our concept of law presupposes the unity thesis. This is the thesis that there is an ordered system of reasons of different kinds, including aesthetic, religious, moral and so forth, and that, in case of conflict, it is always the same kind of reason that prevails: the moral one. They agree that legal reasons are a type of moral reasons. The significant divergence between them appears to be the way they conceive the moral value that grounds law. I will argue that this divergence does not prevent them agreeing that the possibility of conclusively justifying in the legal field exclusively on legal (moral) reasons is not available, not only to judges, but also to addressees who want to retain rationality. It is now interesting to note how both theoretical approaches coincide in that law, as constituting a particular type of moral reasons does not provide in any case the ultimate criterion by which to judge particulars, as a constitutive element in the way in which we (as rational human beings) are committed to think about law.

In the next sections I will proceed in the following way. In the next two sections of the chapter, I will reconstruct the methodological presuppositions in Raz’s and Waldron’s theories of law, and identify their understanding of legal norms and the role they conceptually make them play in the practical reasoning of those who adopt the legal standpoint. My aim at this stage is twofold. First, to identify what is the notion of practical rationality that each author presupposes for judges and ordinary addressees, as well as the place that law occupies within such a presupposition. Secondly, to ascertain whether the theories in question give any consideration to the institutional design that best accommodates the presupposed notion of legal rationality. Since legal reasons, as a kind of moral reasons, are not available as the ultimate criteria by which to judge particulars, a reflection on the institutional process of arriving at a conclusive justification in the legal field emerges as crucial. I will conclude by highlighting the key question that, in my interpretation, remains unanswered in relation to the last concern raised.



II.Raz’s Answer

Raz’s aim is to offer a reconstruction of the salient features of our concept of law, from the perspective of those who accept legal practices.1 From this perspective, law has a differentially authoritative, exclusionary, pre-emptive practical character.2 Understanding law, for Raz, is centrally about understanding what is involved in an authoritative relationship between sources with legislative competence and norm-applying institutions and ordinary addressees, aimed at the realisation of a moral value.3 There is no law without this authoritative relationship. From the perspective of those who accept the authority of law, the authority of law appears to manifest itself in two distinct ways: first, in the identification of the law itself and, secondly, in the practical relevance of the law. Since legal reasons are assumed to be a kind of moral reasons, their identification requires only complex factual considerations. This involves identifying what is said by the sources with legislative competence, interpreting it in the light of relevant interpretative conventions,4 and excluding any moral argumentation.5 This is because it is assumed that sources with legislative competence are more likely to identify what is the right thing to do. The idea is that the legitimate authority is a service in identifying the right thing to do.6 To engage in a balance of the relevant moral reasons at stake would entail performing the work that the authority was supposed to do. Accepting their authority implies the idea that ‘while the law is in force, it resolves the argument and struggle about how things should be in society’.7 The concept of norms as constituting protected reasons to act, which could be argued to be Raz’s most significant contribution to the understanding of law, encompasses both dimensions.8

As noted, from the perspective of those who accept the authority of law, legal reasons are a type of moral reasons. For Raz, moral reasons appear to be the ultimate reasons that do not depend on any subjective considerations. Thus, reasons are facts that indicate how one should behave, regardless of whether they become known or desired.9 It can be argued that the idea that legal reasons as a type of moral reasons is based on the assumption that legal reasons indicate how one should behave, regardless of whether they become known or desired. It is important to recall that legal authorities only claim to be an instrument in the identification of that kind of reasons, and that they can fail in that undertaking. However, to accept their authority implies taking that claim for granted. Remember that Raz states that he is articulating the concept of law from the participant’s perspective.10

The concept of protected reasons, as developed by Raz, refers specifically to norms of obligation. For Raz, protected reasons are complex reasons that include a first-order reason to act as they prescribe and a negative, second-order reason, that excludes the practical relevance of further considerations against the required action.11 In Raz’s view, what must be excluded, unless there is an explicit warning, are those considerations against the action required by the norm, and which, if they prevailed, would lead to rejecting the required action.12 To be clear, Raz recognises that, in certain instances, exclusionary reasons do not exclude all first-order reasons but only some.13 However, for the purposes of this chapter, the focus will be on those cases where exclusionary reasons exclude all the relevant first-order reasons. This may lead to the conclusion that, according to Raz, in those cases clearly regulated by the law, it is rational for those who adopt the legal standpoint to take the legal reason as the only reason that counts. This is because someone who accepts the legal authority is defined as someone who considers it as an instrument for identifying the right thing to do, which implies the practical irrelevance of further considerations against the required action.14 However, Raz introduces additional theses. He asserts that those who accept the authority of law are entitled to monitor it, even in cases where there is clear settled law. This monitoring should be undertaken in order to: (i) remedy ‘gross errors’ of lawmakers; (ii) determine the moment at which lawmakers lose their moral standing given ‘old laws’;15 (iii) determine what is required by the constitution;16 and (iv) assess whether the application of law in concrete cases is unjust.17 Only thus would those agents have a chance of retaining rationality.

In (i) and (ii), for Raz, the doctrine of authority underlying the constitutive authoritative relationship of law conceptually requires either changing the law (and thus disregarding the determinations of the lawmaker) or, particularly in (ii), assessing whether the reasons for change outweigh the continuity reasons.18 In (iii) he posits that, given the moral relevance of constitutional issues, the question of the necessity for constitutional change must always be posed and debated. Furthermore, he asserts that there are no general criteria that can be offered in advance to guide the moral argument involved in assessing whether or not constitutional change is necessary.19 Finally, in (iv) Raz presents the argument that contemporary legal practices have incorporated secondary rules that require judges to take into account considerations of justice in order to ensure that settled law in its application is not unfair.

Someone might recall that, as is well known, Raz distinguishes between two kinds of legal reasoning: ‘reasoning about law’ and ‘reasoning according to law.’ Reasoning about law is reasoning directed at identifying the content of law and is characterised by its autonomy. Reasoning according to law is reasoning from that content to the decision that has to be reached in the particular case. Raz posits that this latter form of reasoning is characterised by its lack of autonomy, as it necessarily implies that other types of normative considerations – distinct from those of a legal nature – are legally relevant in the determination of the correct legal solution.20 Someone might persist in insisting that Raz’s theory of law posits that law merely claims to be a source of justifiying reasons. And that, consequently, it could be argued that this thesis is compatible with normative proposals that do not consider it to be a source of such reasons. However, as I have tried to show, in accordance with his methodological commitments there is only conceptual space for further moral reasoning in the case where the law does not settle the issue at stake.

In my view, by introducing these nuances into his theory of legal reasoning, Raz undermines the exclusionary nature of law as constitutive of the authoritative relationship that underlies our concept of law.21 It is not my intention, however, to revisit these arguments in this chapter.22 Rather than focusing on inconsistencies within Raz’s theory, I am interested in highlighting the fact that, according to his theory of law, which was primarily concerned with showing that agents who reason and act based on protected/pre-emptive reasons retain rationality, the question of how they ought to act in the legal field remains unanswered, even in cases of clearly settled law. This clashes with the idea according to which ‘while the law is in force, it resolves the argument and struggle about how things should be in society’.23

According to Raz’s view, the law does not provide articulated criteria for testing the presence of gross errors or the moment in which lawmakers lose their moral standing given the passage of time. Furthermore, it does not provide general criteria for assessing whether reasons for change overcome reasons for continuity regarding constitutional issues. In addition, he argues that courts can only assess in particular cases whether it is necessary to set aside the law based on considerations of justice. In any case, from his perspective, the point is that an engagement in further normative argumentation would be necessary to justify the decision in any issue.

This raises the question of whether it is possible to distinguish between the kind of rationality to which judges and ordinary subjects are committed. Are judges and ordinary subjects required to engage in the same kind of reasoning to justify their decisions on any issue in the legal field? Raz does not fully address this issue and presents ambiguous arguments in connection with it.24 It is important to note that for law to retain any guiding function for rational ordinary subjects at all (at least pro tanto), further normative considerations must be available for them as well. It would not be possible for any rational addressee to determine whether they ought to be guided by legal reasons without engaging in further normative deliberation themselves.25 Something like this is what Raz seems to be thinking when he says ‘it is obvious that it is futile to guide one’s action based on the law if when the matters come to adjudication the courts will not apply the law and will act for some other reasons’.26 But taking into account further normative considerations will imply that while it is in force the law would not resolve the argument and the struggle about how things should be in society any more.

Ultimately, for Raz, conclusive justification in the legal field always depends on the integration of legal reasons with further normative arguments. The problem at stake is not just that the authoritative relationship on which the existence of law depends precludes this possibility;27 ie, that according to his proposal, at least when there is clear settled law, the exclusionary practical relevance of legal (moral) reasons is granted. A further concern is that Raz thinks that how to deal with this problem is beyond the scope of legal theory, providing us with no clue on how to deal with the practical problems that law was thought to solve.28 For example, his theory of law offers almost no reflection on the kind of institutional design suitable for allocating that practical deliberation. This may sound strange to those who think of law in the context of contemporary democratic political systems. From this perspective, there is a point at which law cannot be thought of in isolation from a particular institutional design.29 It could be argued that since our concept of law – the concept of law of Western modern societies – includes the idea of democratic law, a reflection on what this democratic dimension means is crucial for understanding law and its practical relevance. Waldron’s theory of law seems to take note of this.



III.Waldron’s Answer

Jeremy Waldron mostly develops a theory of democratic law. There is also a specific moral dimension to which law – democratic law – is necessarily committed. According to his approach, equal human dignity understood as a status is the ultimate ground of law, and the reason why it could be argued that law should be understood as a branch of morality.30 He maintains that as a political community we cannot avoid persistent, deep and reasonable disagreements about what we ought to do and the perceived need for a common course of action.31 And he concludes that it is the majority of our representatives who must resolve such disputes in the most definitive way consistent with human dignity.32 This is because the majority rule in the hands of our representatives is the procedure that best realises our equal dignity. In other words, this is the procedure that best ensures that our voice has an impact on collective decision-making in the face of persistent practical disagreements and the need for a common course of action. But the value of predictability and dispute resolution is not absolute.33 Human dignity also requires that the law leaves room for the addressees of its rules to be understood as active rational agents with dignity. Understanding its addressees as active rational agents with dignity means, on Waldron’s account, that the law must: (i) provide reasons to guide action not only in the form of rules, but also in the form of standards; and (ii) allow the addressees to express their understanding of the normative dispositions at stake in the judicial forum. Let us explore these tenets briefly.

Waldron maintains that it is central to explaining the nature of law to account for the sense in which it provides us with guides to action.34 But he argues for what he understands to be a more sophisticated notion of guidance to action than the one we often use (which might be ascribed to Raz, for example).35 Waldron asserts that our representatives communicate how we should act, not just through rigid rules, but through standards. He understands that in both cases the law guides our actions.36 The idea is that having one’s actions guided by a norm may involve a more complex engagement of practical reason and practical deliberation than simply finding out the norm and conforming one’s behaviour to its specifications.37

Waldron’s point is that lawmakers also guide our actions when they communicate through standards what is expected of us: they require us to engage in practical reasoning to identify the required action.38 This guidance to engage in practical reasoning, which can be identified (the guidance) without recourse to any additional practical reasoning, would not occur if lawmakers had not enacted the standard.39 He claims that the law provides us with these standards because it is aware that we can engage in complex evaluative reasoning and that we can use that in applying the law.40 The law presupposes our intelligence to apply these standards. Waldron wants us to recognise that this is one way in which those who make the law recognise our human dignity.41

Waldron emphasises not only that law gives rise to different kinds of norms, but that law needs this diversity in order to function properly, bearing in mind that its ultimate ground is human dignity. However, since what is required by these norms could open the door to widely differing estimations of what should be done, he suggests that the use of standards as a form of guidance of action should be limited to areas of conduct where there is a reason to believe that there will not be a wide divergence.42 It would seem to follow from this suggestion that constitutional issues on which wide disagreement is likely should be resolved by setting rules, while trivial issues or those where clear conventions are already followed and that do not involve much disagreement could be resolved by setting standards. Then, it could be conjectured, for Waldron, if our representatives seek to guide our actions by rules (rather than standards) it is possible to identify what they require without having to engage in further practical arguments that might lead to reasonable disputes about how we should act.43

The former reconstruction of Waldron’s conception of law and the normative dispositions that might be part of a legal order can be related to Waldron’s position on judicial review. Waldron questions whether a majority of judges, who are neither elected nor politically accountable, should be given the institutional final say on the constitutionality of legal norms44 – at least in countries with political systems in which it can be claimed that no one is excluded from having a voice and an impact on the decisions taken by the majority of representatives.45 He argues that the problem with constitutions is that they contain vague and abstract formulations that are compatible with different readings. And that means that when we give the final institutional say to the courts, what we are doing is exchanging majorities in determining its content. We are exchanging the decision of the majority of our representatives for the decision of the majority of judges who are not politically accountable.46 What Waldron seems to assume is that the majority of our representatives in sanctioning laws, that must be understood as containing at least some rules (in the sense that they are identifiable by leaving aside further practical arguments and providing a common course of action), are to determine the scope of those constitutional rights.

For Waldron, however, the identification of settled law is a more complex task, which also requires taking into account what is stated by the fundamental principles of our legal system, following the method of systematicity and integrity.47 This confronts us with the fact that, given our widespread and persistent disagreements about the scope of these fundamental principles (which, in his words, ‘shape the spirit of the law’), legal propositions, ie, those formulations given in the process of articulating what the law says, are only provisional. Identifying what the law requires, therefore – and contrary to what has been assumed – always involves practical deliberation, which may lead to reasonable disagreement. Here Waldron wants to emphasise that law is typically an argumentative forum.48

The idea that our legal propositions can only be provisional has, according to Waldron, implications for the institutional setting in which those legal propositions are articulated. Waldron wants to provide a strategy setting out how judges should deal with these disagreements in a way that respects human dignity. Waldron seems to think that the proper way has to do with how judicial adjudication is structured institutionally and procedurally. He argues that there is a particular way in which judges respect our human dignity: listening, not just talking, is the tribute that judges pay to the dignity of the people they have to judge.49 Respecting the dignity of the people to whom they apply the law means, he says, taking them as ‘beings capable of explaining themselves’.50 This implies that within the judicial process people (either by themselves or through their legal representatives – lawyers)51 must have a space not only to explain why they have acted as they have, but also to give an account of their understanding of the legal norms that they use to justify their behaviour.52

It is because human dignity is the ultimate ground of law that law must allow its addressees the autonomous exercise of their argumentative capacities, especially in those contexts of pervasive legal disagreement and where it authorises the use of some form of coercion.53 Thus, even though courts have the last word, Waldron seems to be emphasising that both courts and addressees are responsible for applying the law, in contexts of reasonable and persistent disagreement, and that this fact must be placed at the centre of the understanding of law and the institutional design able to allocate the practical deliberation that its identification demands.

The question that Waldron raises here is what does ‘listening’ to addressees mean, particularly by courts? What would be the criteria for assessing whether the listening has been meaningful (in the sense of having a voice and impact in decision-making), given the inevitability of those persistent disagreements that arise from different reasonable understandings of what the law requires?54 What remains to be answered is how to assess the correctness of legal propositions. How can one avoid the conclusion that the application of the law is ultimately reduced to a mere discretionary (though not arbitrary) exercise of power?

Waldron’s idea of the law and its ‘spirit’ seems to assume that the existence of law is something that precedes the possibility of its knowledge, ie, that it exists independently of the contingent beliefs of individual interpreters. Moreover, in a Dworkinean vein, he seems to take for granted not only the objectivity of law, but also that it, taken systematically (with its fundamental underlying principles), provides an answer to every legal question. However, he also stresses the inevitable reasonable disagreements involved in the articulation of legal propositions, which leads him to conclude that all legal propositions are provisional. The idea behind this conclusion seems to be that we have not arrived at a method of resolving these disagreements definitively, but only provisionally. Pragmatically, this idea seems to lead to a plurality of reasonable and divergent legal answers, which requires a choice in determining the justificatory reason for a decision or action.55 Again, as with Raz, this choice seems to require a leap to normative considerations outside the law. That is, although legal reasons are understood by Waldron as a kind of moral reasons, they cannot be taken as conclusive reasons. Faced with the need to identify a conclusive justificatory reason for a decision or action in the legal field, one would have to open the door to broad normative considerations.



IV.Concluding Remarks and an Open Question

Raz and Waldron adhere to the unity thesis and their theories of law agree that in order to explain the way in which the law is constitutive of justificatory reasons for action and its practical relevance, it is necessary to explain its conceptual relation to a moral value (legitimate authority or equal human dignity, respectively). Both theories seek to give an account of the rationality of taking legal norms as justificatory reasons for action, which for them means a kind of moral reason. Both seek to articulate the practical difference that law as constitutive of a kind of moral reasons makes in our lives and how those who take them as their ultimate reasons for action can be seen as rational persons. I have tried to show how their insights lose power once they incorporate some further nuances. In particular, I have tried to show that both approaches agree that there is no place for legal (moral) reasons as providing a conclusive and ultimate criterion by which to judge particulars, as a constitutive element in the way in which we (as rational persons) think about law.





*The ideas put forward in this chapter have been presented at the congress ‘Unità del ragionamiento pratico?’, Università degli Studi di Genova, March 2023, and the MacCormick Fellow Seminar, University of Edinburgh, November 2023. I am grateful to all comments that I received on those occasions, most especially those of Claudio Michelon, Amalia Amaya, Neil Walker, Verónica Rodríguez Blanco, Anthony Duff, Martin Kelly and Julieta Rábanos. I am specially thankful for exchanges with the editors of this book Cristina Redondo, Sebastián Figueroa Rubio, Pablo Rapetti and Diego Dei Vecchi.
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Inferential Authority in Practical Reasoning

DAMIANO CANALE


I.Introduction

In this chapter I aim to examine Robert Brandom’s contribution to the understanding of practical reasoning. More precisely, my question will be: how and to what extent does an inferentialist account of linguistic content and reasoning shed light on the features of practical reasoning in a highly institutionalised context such as law?

Generally speaking, a theory of practical reasoning is a theory of how to figure out what to do. As a result, a theory of this sort usually focuses on the question of what inference patterns are legitimate methods of arriving at practical evaluations, intentions, plans and judgments about what one ought to do. I will show that Brandom’s inferentialism provides a deflationary picture of practical reasoning, conceived as an exchange of reasons that determines the conditions under which a practical judgement is justified. As a consequence, there can be indefinitely many different kinds of legitimate practical inference, depending on the game of ‘giving and asking for reasons’ one is engaged in. The unity of practical reasoning is given by the pragmatic process in virtue of which practical judgements, evaluations and plans are socially elaborated.

Legal reasoning, with specific regard to the use of precedents in legal adjudication, plays a distinct role within this theoretical framework. According to Brandom, the use of precedent in legal adjudication provides a general model for how conceptual content acquires determination in both epistemic and practical reasoning. Although Brandom’s analysis of the use of precedents provides a novel explanation of the temporal evolution of linguistic content, it does not take into consideration the institutional aspects that enable this model to function effectively. As we will see, in highly institutionalised contexts such as law, the practice of ‘giving and asking for reasons’ is governed by institutional norms that are not created by those who apply them, and that ensure the determinacy of legal content as a result of judicial decision-making. But if judicial reasoning does not provide a model of content determination that can be generalised to non-institutional contexts, the problem of indeterminacy remains an open question for the inferentialist project.

The chapter will proceed as follows. I will first outline Brandom’s inferentialist approach to language and reasoning (section II) and the form that practical reasoning takes within this framework (section III). I will then critically examine the common law model of content determination proposed by Brandom, and suggest an integration to address its explanatory shortcomings (section IV). Brief conclusions will follow (section V).



II.Brandom’s Inferentialism, in a Nutshell

Robert Brandom presents a view of human rationality as centred on inferential practices.1 Unlike artifacts and other natural creatures, humans are held responsible for what they say and do: they are supposed to provide reasons justifying their claims and actions when challenged, and to endorse the consequences of them. Furthermore, humans may be granted the authority to perform an action or make a claim based on the actions and claims of others.2 Brandom argues that these ‘normative statuses’ – sets of duties and permissions, responsibilities and authorisations – are generated by human attitudes through linguistic interaction. Furthermore, they have an inferential structure. For example, during a trial, if the prosecutor asserts ‘The defendant was in Rome on the 14th of April’, it is expected that this statement leads the prosecutor to infer ‘The defendant was in Italy on that day’. Given the first assertion, she has the discursive duty to endorse the second one. The prosecutor may then support her initial assertion, if challenged, by stating ‘The image of the defendant was recorded in Piazza Navona on that day’. This may grant her the authority, barring any contrary evidence, to make the original claim. However, from her initial claim, the prosecutor cannot legitimately infer ‘The defendant was in Florence on the 14th of April’, and is precluded from claiming that Rome is in Greece or that 14 April comes after 1 May. Even if all that seems pretty obvious, it has relevant consequences for an inferentialist explanation of reasoning and content. First, humans are rational agents in the sense that ‘their behaviour can be made intelligible … by attributing to them the capacity to make practical inferences concerning how to get what they want, and theoretical inferences concerning what follows from what’.3 Second, the contentfulness of human action, including linguistic behaviour, relies on its recognition by others as something for which one is held responsible or has authority.4 Both theoretical and practical reasoning can be seen, therefore, as grounded in a practice of giving and asking for reasons which has a normative character, is inferentially articulated, takes place in a social environment, and has a historical dimension relating to the evolution of the practice over time.

These general ideas have been translated by Brandom into the language of pragmatism and analytical philosophy. Brandom’s philosophical project is characterised by three claims which specify the general ideas mentioned above: (a) conceptual role semantics; (b) normative pragmatics; and (c) scorekeeping by linguistic practitioners. Let us consider them in some more detail.

(a) Conceptual Role Semantics. The content of sentences consists of the role these sentences play in linguistic practice. This is to say that a sentence has a content in so far as it serves as an antecedent and a consequence in inferential relations among sentences. These relations are the content that sentence bears: they make explicit the rules governing the use of language in a certain discursive context, which determine the conditions of application of sentential and sub-sentential expressions, and fix their reference.5 But how are these conditions determined?

(b) Normative Pragmatics. The inferential role of a sentence (how it is used in reasoning) is a function of the normative statuses that speakers assign to one another when performing a speech act in a discursive practice. As noted above, Brandom’s idea is that being a participant in a linguistic practice is to be responsible for the claims one makes, and to be responsible is to be considered responsible by the other participants. Inferentialism qualifies these normative statuses as commitments and entitlements. These terms express, respectively, the obligation to accept the antecedents and the consequences one is committed to, and the permission to claim the antecedents and to draw the consequences one is entitled to. These normative statuses depend, in turn, on normative attitudes of the participant in linguistic practice. In Brandom’s view, there are three basic kinds of normative attitude in an exchange of reasons: attributing, undertaking and acknowledging.6 Each participant attributes (takes another to adopt), undertakes (implicitly adopts) and acknowledges (explicitly adopts) commitments and entitlements in a linguistic intercourse. These distinctions shed light on the source of the inferential relations considered above. According to Brandom, semantics depends on pragmatics: the content of a sentence is a function of how people use that sentence. Besides, the inferential relation among sentences accounts for the status that speakers attribute, acknowledge or undertake to one another on the basis of what they say in an exchange of reasons. More precisely, content P is determined by three sorts of inferential relations:7


Commitment-preserving relations: if one is committed to P, then is committed to Q.

Entitlement-preserving relation: if one is entitled to P, then is prima facie entitled to Q.

Incompatibility relations: if one is committed to P, then is not entitled to Q.



(c) Scorekeeping by Linguistic Practitioners. The way in which the content of language and thought is determined can be explained by considering the participants in a discursive practice as the scorekeepers of each other’s commitments and entitlements. In the scorekeeping picture of language use, that Brandom draws from David Lewis, every time one utters a sentence token, and so undertakes, acknowledges or attributes commitments and entitlements, the score changes in a rule-governed way.8 At a given moment in an exchange of reasons, the score is just the ordered set of commitments and entitlements associated with each participant by the others. So, content can be seen as a ‘scoreboard’ which registers the linguistic behaviour of the practitioners, the antecedents and consequence of each sentence token, and the inferential rules explaining practitioners’ behaviour. The evolution of the scoreboard over time determines the inferential authority of participants: in practical reasoning, who is conclusively entitled to a certain normative evaluation, judgement or plan about what ought to be done.

Based on this reconstruction, it is apparent that Brandom’s framework exemplifies one of the most important trends in contemporary pragmatism, a trend characterised by two methodological principles: linguistic priority and anti-representationalism.9 The principle of linguistic priority suggests that when addressing metaphysical issues – such as the fundamentals of practical reasoning, the source of morality or the nature of law – one should not begin by seeking the distinctive properties of these phenomena. Instead, the focus should be on ‘the words, concepts, and thoughts in terms of which we talk and think about such things and properties’.10 The attention for linguistic behaviour is not seen here as a sort of lexicographical exercise or old-fashioned form of conceptual analysis. It is rather a privileged access point to anthropological questions such as: how are we to explain the functions of the behaviour under scrutiny? What is its role in the lives of human creatures? What is its genealogy and practical significance?

The second principle, anti-representationalism, rejects the primacy of semantic notions, such as meaning and reference, in explaining content and the proper use of linguistic expressions. Rather, it advocates for a functional explanation of all vocabularies (including semantic vocabulary) based on their usage in a given context. Consistent with this stance, Brandom assumes that the content of a linguistic expression is made up by the inferential rules governing its use within linguistic practice.

However, Brandom’s philosophical proposal is highly controversial. According to standard logic, for instance, a sentence can enter a number of good or bad inferences but these inferences do not determine the meaning of that sentence.11 The propositional content of a sentence is understood to be given by its truth-conditions, which are determined by the meaning of the sentence’s components and their syntactical arrangement. Furthermore, contemporary philosophy of mind and cognitive sciences generally deny that propositional thinking and linguistic content are normative.12 Why should they be? If a prosecutor asserts ‘The defendant was in Rome on the 14th of April’, there is nothing that she is actually obliged, prohibited or permitted to infer from it, nor is there any inherent obligation, prohibition or permission regarding what to infer from it. One may simply argue that speech acts are linguistic events having propositional content and a certain illocutionary force, yet they are not normatively and inferentially articulated. Finally, the idea that linguistic and mental content arises from the social interaction of rational creatures who attribute and acknowledge inferential responsibility and authority to one another, sounds counterintuitive and theoretically highly demanding. It seems plausible that linguistic expressions and thoughts can possess a content that expresses beliefs, desires, or other intentional attitudes, independent of the linguistic scorekeeping of the others.

It is important to emphasise, however, that Brandom does not seek to discard the standard explanation of propositional content, intentional attitudes and knowledge. Rather, inferentialism is better understood as a critical enquiry into the presuppositions underlying the standard view and the order of explanation adopted by it.13 More precisely, inferentialism can be seen as a meta-sematic thesis, ie, a thesis about what it is by virtue of which linguistic expressions and thoughts have the content they have.14 Starting from this, Brandom offers a novel account of the nature of intentionality, an account that carries significant consequences for a wide range of philosophical debates. In other words, inferentialism is not an alternative to standard semantics, traditional alethic logic, philosophy of mind and cognitive sciences. Rather, in line with contemporary pragmatism, inferentialism seeks to look at the problems traditionally addressed by these areas of philosophy from a different perspective, with the aim of stimulating novel research strategies. In the same spirit, I will consider in the following section Brandom’s contribution to practical reasoning.



III.Inferentialism and Practical Reasoning

Brandom’s inferentialism has received significant attention in the field of theoretical reasoning, in particular with regard to the semantics of declarative sentences, the content of logical connectives, the concepts of justification and truth, and the nature of propositional attitudes.15 As William White has put it, all this seems ‘to come at the expense … of a careful treatment of areas concerning practical reasoning’.16 Brandom, in fact, has paid limited attention to the classical questions characterising practical philosophy. In a seminal paper on the explanation of action, he just emphasised that practical reasoning has relevant similarities with theoretical reasoning, in much the same way that action is analogous to perception.17 When we acquire information through observation, we react to our surroundings letting observational reports function as ‘discursive entry transitions’ thanks to our ability to discriminate between perceptive inputs.18 By contrast, ‘ought’ sentences have motivational force: they function as ‘discursive exit transitions’ since they may transform reasons into actions. Although observational reports and ought-sentences serve different functions, both link reasoning with non-linguistic entities. In both cases, furthermore, this connection depends on the inferential responsibility and authority that speakers mutually attribute and recognise in the scorekeeping of reasons: ‘Action (a discursive exit transition) depends on reliable dispositions to respond differentially to the acknowledging of certain sorts of commitments, the adoption of deontic attitudes and consequent change of score, by bringing about various kinds of states of affairs’.19

These considerations suggest that Brandom’s lack of attention to practical philosophy is only superficial. The attitudes required for the exercise of practical reason are also those necessary to actualise the normative practices that make theoretical reasoning possible. One could argue, therefore, that theoretical reasoning is only a modality of practical reasoning, as the normative articulation of the game of giving and asking for reasons underpins any form of reasoning and content, both in the epistemic and practical domain. Consequently, Brandom’s meta-semantics can be understood primarily as a contribution to the study of practical reasoning. But what exactly does this contribution consist of, and to what extent is it philosophically significant? Let us attempt to answer these questions.

It is commonly assumed in contemporary philosophical debates that only one sort of entities can serve as the source of reasons for action.20 The debate between Internalism and Externalism is instructive in this respect.21 According to Internalism, reasons for action are the expression of desires or other dispositional mental states. It is so because practical reasoning must be able to explain action, at least in suitable circumstances, and only dispositional states seem to be able to carry out this work. If someone is not motivated to do A, nor would she be motivated to do A under any particular set of circumstances, it is implausible to assert that she has a reason to do A. To contribute to the explanation of action, practical reasons need to be connected to some sort of internal fact or event having the capacity to motivate action. Absent this connection, the relevance of reasons in the explanation of human behaviour remains mysterious. According to Externalism, on the contrary, reasons for action are normative properties of facts or states of affairs which provide guidance to action independent of an agent’s internal dispositions. This perspective does not exclude the possibility that practical reasons are associated with dispositional states of individuals. However, the connection between reasons and internal dispositions may be present in some agents and absent in others without affecting the capacity of reasons to guide action.

What matters here is that each side of the debate contends that only one sort of facts (internal or external) serve as the primary source of reasons for action, while the other sort is viewed as subsidiary or derivative. Consequently, both Internalism and Externalism posit that practical reasoning requires a foundation demarcated in some ontological fashion, and practical philosophy should only establish which ontological foundation should be preferred. This approach seeks to offer a unitary picture of practical reasoning: to borrow Dworkin’s famous expression, a ‘one-system view’ of how to determine what we ought to do.22 This has further consequences for the study of practical reasoning. If only one sort of facts are at the foundation of practical reasons, and these are moral facts – in the sense that they make a difference with regard to what it is to be a good or bad, just and unjust action – then the ‘moralisation’ of practical philosophy becomes inevitable. The case of political philosophy and philosophy of law is emblematic in this respect. As Raymond Guess and Bernard Williams have observed, the slogan ‘politics is applied ethics’ has gained great popularity among political philosophers over the last 50 years.23 Following the pathway traced by authors such as John Rawls, Ronald Dworkin and Wil Kymlicka, this slogan suggests that moral philosophy’s role is ‘to formulate principles, concepts, ideas, and values’, while politics ‘seeks to express these in political action’, or that morality ‘lays down moral conditions of coexistence under power, conditions in which power can be justly exercised’.24 Similarly, in the field of legal philosophy, many scholars maintain that legal problems do not have autonomous characteristics: they are, after all, moral problems that need to be tackled through moral reasoning.25 From an ontological point of view, these considerations are supported by the idea, defended among others by Mark Greenberg, that legal facts are grounded on moral facts. In other words, the fact that an action is legally required, permitted, or prohibited can be explained only in terms of the moral consequences that are generated by the law-making activity of legal institutions.26 This implies that the normative dimension of legal reasoning is given by its moral profile, and that legal reasoning is actually a form of moral reasoning. A consequence of the ‘moralisation’ of practical philosophy is that it tends to blur the distinctive features of practical reasoning in areas such as political philosophy and philosophy of law, which are eventually conceived as suburbs of the citadel of morality.27 Concepts such as power, legitimacy, institution, legal validity, among others, are considered derivative or peripheral to moral concepts such as justice, integrity, respect and fairness in the study of political and legal reality.

In contrast to this standpoint, inferentialism adopts an anti-foundationalist stance in the theory of practical reasoning. According to Brandom, any premise recognised as suitable in a practical argument can, in principle, serve as a stopping point in a quest for justifying an action. Whether a given practical premise needs further support depends on the context in which an exchange of reasons occurs, rather than on the ontological nature or source of the premise. Consequently, there are, in principle, as many kinds of practical reasons – considerations that may justify an action – as there are kinds of practical premises licensing practical conclusions. Furthermore, there are as many forms of practical reasoning as there are sets of inferential rules governing an exchange of reasons on what one ought to do.28

This is exemplified by the way in which Brandom analyses the content of normative sentences of the form ‘One ought to do A’. Ought-sentences are not seen as the expression of desires nor as the description of the normative properties of facts. Rather, they are used ‘to make explicit the endorsement of a pattern of material practical inferences’,29 ie, commitment-preserving relations, entitlement-preserving relations and incompatibility relations. For instance, recalling an example proposed by Brandom,30 the normative sentence ‘Bank employees are obliged to wear neckties’ makes explicit the endorsement of a commitment-preserving relation from ‘I’m a bank employee going to work’ to ‘I shall wear a necktie’, which characterises the use of the expression ‘bank employee’ in that context. If an agent is considered to be committed to the former claim, then she is also committed to the latter. Similarly, ‘Bank employee are obliged to wear neckties’ makes explicit the endorsement of an entitlement-preserving relation from ‘I’m a bank employee going to work’ to, say, ‘I shall comb my hair’. If the agent has been recognised as a bank employee, then, unless she specifies otherwise, she is prima facie also entitled to acknowledge her normative attitude to comb her hair, because social norms usually provide for this in that context. Finally, the normative sentence in question makes explicit an incompatibility relation from ‘I’m a bank employee going to work’ to ‘I shall wear a clown costume’. If the speaker is considered to be committed to the former claim, she is not authorised to the second unless further considerations are added. In other words, ought-sentences do not express pro-attitudes, nor are they grounded in normative facts. They are rather used to make explicit patterns of reasoning: specifically, discursive exit-transitions from language to action that are typically employed to justify human behaviour. According to Brandom, therefore, the inferential authority of practical reason does not depend on its ontological status but rather on the social process that leads to the elaboration of reasons for action. From this perspective, the aim of a theory of practical reasoning is to make explicit, with regard to a linguistic practice, what is implicit in this practice: the hidden premises of practical inferences, and the rules governing an exchange of reasons regarding what one ought to do.

It seems to me that the philosophical stance outlined above can be described as a form of practical deflationism. According to it, it is a mistake to assume that reasons for action possess a substantial nature that might be uncovered through sound philosophical enquiry. All that can be significantly said about them is exhausted by the role that reasons for action play in reasoning and thought: a role that is neither metaphysically substantive nor provides a genuine explanation of action.



IV.The Common Law Model of Content Determination

The centrality of practical reason in Brandom’s philosophical project is testified by a further consideration. One of the problems that besets inferentialism the most is the indeterminacy of content. According to Brandom, the inferential rules governing linguistic practice are at once applied and instituted by linguistic practitioners.31 As a consequence, a move in a linguistic game – such as, for instance, a statement about the way things are – is correct only if it is taken to be so by the participants in the game. To recall the example proposed at the outset, according to an inferentialist account of content, the sentence ‘The defendant was in Rome on the 14th of April’ seems to be true simply if the prosecutor, who uttered it in the first place, is authorised to such a claim based on the linguistic behaviour of the other participants in the trial. But if the rules establishing semantic content are made by those who applied them, how can they be genuinely binding? A normative account of content requires at least two things: (1) that there is a difference between correct and incorrect applications of linguistic rules; and (2) that a move in a linguistic game can be a true or false statement about something independent of the game. These conditions, however, seem not to be met by inferentialism. Brandom actually contends that we should accept ‘the permanent possibility of a distinction between how things are and how they are taken to be by some interlocutor [that] is built into the articulation of concepts’.32 There are cases where this acceptance is hard to justify, however. An example is provided by concepts deprived of scientific justification. For instance, take the concept of witch. If the inference from W’s possessing characteristics P1, P2, and P3, to W’s being a witch is taken as correct, are we to consider it as correct independent of any further consideration? This objection could be resisted from the point of view of Brandom’s scorekeeping theory of content. There is no inferential content that ought to be taken as correct. New scientific acquisitions are typically used in an exchange of reasons to modify the inferential articulation of our linguistic practices.33 It is so because the normative character of the practice concerns the way in which doxastic and practical reasons are inferentially articulated rather than the propositional content of a sentence. Anyway, the framework just outlined fosters the idea that linguistic content is radically indetermined. There may be as many contents of a linguistic expression as situations in which the expression can be used, and non-linguistic reality seems constitutively unable to put objective constraints on content determination.

To address this issue, Brandom argues that legal reasoning, as it is practised in common law adjudication, provides a model for understanding how it is that linguistic content comes to be determined, and why the inferential rules governing content determination are binding.34 In other words, judicial reasoning qua practical reasoning provides the basic structure for understanding content determination in general, and the role played by propositional attitudes also in theoretical reasoning. How can it be so?

In his eclectic reading of Hegel’s Phenomenology of Spirit, Brandom argues that the content of linguistic practices and their inferential articulation have a social dimension, as explained by the scorekeeping model of content determination, as well as a diachronic dimension: these practices develop over time, ‘both looking backward recollectively to their historical antecedents and looking forward to their future development’.35 The diachronic dimension of content has been traditionally neglected by the philosophy of language and analytic philosophy in general, whereas it has been acknowledged in other areas of enquiry, such as the philosophy of law. Ronald Dworkin has given it theoretical significance through the metaphor of the ‘chain novel’, which illustrates how judicial decision-making is both backward looking and forward looking: judges consider the corpus of past decisions as both a guide and a constraint on their future decisions.36 According to Brandom, however, Dworkin’s metaphor ‘sketches only the form of an account’.37 The role of precedent in judicial decision-making deserves further specification, as it exemplifies how linguistic contents are also determined over time in non-legal contexts:


In selecting the prior cases [the judge] treats as precedential, and the features of the facts she takes as salient in making the decision and providing a rationale for it, the judge both further determines (in the sense of sharpening) the content of the legal concepts involved, and provides precedents and rationales to which future judges are at least potentially responsible. In this way the deciding judge exercises authority over both the content of the legal concepts being applied and, thereby, over the decisions of future judges.38



Looked at retrospectively, this process appears as a ‘theoretical, epistemic task’.39 Judges try to find out which norm covers the case under scrutiny and ought to be applied. This norm gradually emerges, step by step, from past decisions by looking at the reasons justifying them, ie, from the discursive commitments and entitlements that have been attributed and acknowledged, in past cases, to the participants in the judicial exchange of reasons. In so doing, the decision-making process is presented as ‘the gradual emergence into explicitness of a norm that becomes visible as having been all along implicit in the deliberations of prior judges’.40 Looked at prospectively, instead, the decision-making process appears as a ‘constructive semantic task’.41 By applying a legal norm to novel particulars, a judge is determining its content ‘in the sense of making it the case that some applications are correct, by taking it to be the case that they are’. In other words, through the application process, the content of precedents or other authoritative legal texts is further specified, thereby establishing its new boundaries, ie, what falls within that content and what does not.

Now, the question arises: is this an accurate account of the use of precedent in judicial decision-making? Furthermore, does this account exemplify how linguistic content is actually established in both practical and theoretical reasoning? In this chapter it is not possible to provide an in-depth analysis of practical reasoning based on precedent. Instead, I will focus on some fundamental features of judicial reasoning that are common to both common law and civil law systems.

It is well known that legal reasoning is about the creation, interpretation, application and extinction of legal norms. Legislators and lawmakers argue about the creation and extinction of norms, while judges and other officials argue about the application of norms, based on evidence about the relevant facts and the interpretation of the precedents and other authoritative legal texts. In the courtroom, reasons are given and asked for by the parties involved in the litigation before a judge. The argumentative practice in judicial contexts includes evidentiary arguments that reconstruct the relevant facts of a case; interpretive arguments that derive legal rules, standards or principles from authoritative texts and precedents; and integrative arguments that fill the gaps in the law. Once the arguments and counter-arguments are presented, it is the third party’s task to adjudicate the dispute. The judicial decision-maker is expected to evaluate the arguments and counter-arguments presented and render a legal decision based on them.

Thanks to the inferentialist framework outlined above, these different patterns of legal reasoning can be analysed as an exchange of reasons through which inferential commitments and entitlements are attributed, undertaken and acknowledged by the participants in the practice. Furthermore, an analysis of this sort makes explicit the rules of inference internal to the practice, which govern the exchange of reasons and establish which legal outcome is legally justified on the basis of the ‘scoreboard’ of the practice.

However, one might wonder what characterises the game of giving and asking for reasons in a highly institutionalised context such as law. What are its distinguishing features? One preliminary answer can be found in David Lewis’s picture of the scorekeeping in a linguistic game, which is at the basis of Brandom’s social account of content. Lewis observes that the rules specifying the kinematics of the score can be regarded as ‘empirical generalizations, subject to exceptions, about the way in which the players’ behaviour tends to cause changes on the authoritative scoreboard’.42 On the contrary, the rules governing legal reasoning in judicial decision-making are of a different sort: they have an institutional character. As Joseph Raz has pointed out, legal systems ‘[contain] both norms guiding behaviour and institutions for evaluating and judging behaviour’.43 These institutions, such as courts and tribunals, are established by power-conferring norms that determine who is a public official, and qualify public officials’ acts as the performance of a legal duty or the exercise of regulatory power. Legal systems also include procedural norms which regulate the performance of institutional acts: specifically, the conditions under which the public officials’ behaviour produces a certain institutional outcome, such as a valid judicial decision, public order, declaration, or other authoritative determinations.

Recalling the inferentialist vocabulary, one could argue that the game of giving and asking for reasons that takes place in judicial proceedings is governed by three kinds of institutional norms:


	Discursive entry-norms, which establish who is committed to provide pro tanto reasons in legal fact-finding and with regard to the legal qualification of facts.

	Discursive exit-norms, which determine who is entitled to take a final decision with regard to the facts of a case and/or the legal norm regulating them.44

	Discursive structural norms, which define the general course of a judicial exchange of reasons, including how is it initiated, which kinds of reason are admitted, how the process is conducted and how it concludes.



Depending on the legal system, judicial reasoning is characterised by different sets of discursive entry-norms, exit-norms and structural norms, and the same holds, respectively, with regard to evidentiary reasoning, interpretive reasoning and integrative reasoning both in common law and civil law frameworks.

Now it is important to emphasise that the institutional dimension of legal reasoning differentiates the latter from other kinds of practical reasoning in at least two respects. First, the sets of institutional norms determining the kinematics of the ‘scoreboard’ are not usually established by those who apply them. In the common law model considered by Brandom, the powers, duties and prerogatives of judicial decision-makers, as well as the procedural norms they are supposed to follow, have been established in advance by other legal authorities. Another important characteristic of legal reasoning that sets it apart from other kinds of practical reasoning is that a judicial outcome, such as a decision of legal dispute, ‘is binding even if it is mistaken’.45 This means that a judicial decision may modify the legal situation of individuals – their rights, duties and prerogatives – even if it is not justified by the discursive scorekeeping of the relevant reasons, at least until the decision is quashed or revised by other judges. For instance, even if a court is not rationally entitled to declare, say, that the defendant is criminally liable based on the available evidence, the relevant legal norms and the reasoning presented during the trial, the judicial decision establishing the defendant’s liability remains legally binding unless it is overturned by the decision of another authority following a new exchange of reasons.

These structural features of judicial reasoning prevent it from being understood as a general model for the determination of content. The capacity of judicial exchange of reasons to determine the content of the law in an individual case, both in common law and civil law frameworks, relies on the institutional norms that govern the discursive interaction between the parties, the jury, the judge and the other participants in the process. Outside an institutional framework of this sort, the problem of the indeterminacy of content remains an open question for Brandom’s philosophical project.



V.Conclusion

Inferentialism offers an original contribution to the study of practical reasoning, including legal reasoning. By considering the normative structure of linguistic interaction as fundamental to explaining intentional attitudes, linguistic content and reasons for action, inferentialism promotes a deflationist and pluralist view of how humans determine what they ought to do. Normativity is not regarded as a substantive property of mental states, facts, events, or states of affairs; rather, it is seen as an aspect of how we talk and think about human action. Consequently, inferentialism does not focus on the metaphysical foundation of practical reasoning but on the ways it is performed to respond to individual needs and achieve social ends. The inferential features of practical reasoning highlight its pluralistic nature. According to inferentialism, there are as many kinds of practical reasons as there are sorts of considerations that warrant a practical conclusion in an exchange of reasons. Furthermore, there are as many forms of practical reasoning as there are sets of inferential rules that govern an exchange of reasons regarding what one ought to do.

A pluralistic approach of this kind may help to distinguish the various dimensions and occasions of practical reasoning, and the distinctive features of each. In other words, an inferentialist approach may illuminate the differences between the reasons for action characterising various practical contexts, rather than focusing on their commonalities. In particular, the scorekeeping framework proposed by Brandom allows for a fine-grained analysis of legal reasoning in judicial decision-making by examining the normative statuses of participants in an exchange of reasons, along with their discursive authority and responsibility.

Contrary to Brandom’s view, however, the specificity of legal reasoning precludes it from being conceived as a general model for explaining how linguistic content acquires determinacy over time. The determinacy of legal content, especially in litigated cases, is made possible by the institutional features of judicial reasoning: namely, the discursive entry-norms, exit-norms and procedural norms that govern judicial exchanges of reasons in both common law and civil law systems. Focusing on the institutional dimension of legal reasoning is a precondition for understanding its functional features in societal life.
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On the Concept of Authority and the Unity of Practical Reason
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I.Introduction

In recent decades, the concept of authority has been treated and discussed almost exclusively as a concept based on reasons of some kind within a broader theoretical framework that views legal philosophy (only) through the lens of practical reasoning. Based on these assumptions, much of the discussion has focused on what kind of reasons are involved, what impact the presence of authority has on the practical reasoning of agents, whether or not there is unity in practical reasoning, and whether or not – and in what sense – the outcome of that reasoning involving those kinds of reasons is conclusive. However, there has been little or no discussion of this assumption, especially regarding the possible unity of reasoning and the analysis of an agent’s actions, and the model of human action and decision-making that underlies them.

The aim of this chapter is to explore these assumptions and their theoretical (and practical) consequences in the shaping of the concept of authority. I will proceed as follows. In section II, I will explore the idea of legal philosophy as a branch of practical philosophy, and I will offer a reconstruction of what can be considered as the current dominant position on practical reasoning. I will pay specific attention to the theses I deem constitutive of this dominant position. In section III, I will offer an overview of two contemporary concepts of authority, using Joseph Raz’s and John Finnis’s discourses as paradigmatic examples. I will show how these two authors, generally taken to be at the jurisprudential antipodes, nevertheless agree in endorsing these views of legal philosophy and practical reasoning, and put forward very similar – if not the same – concepts of authority.

In section IV I will show how these contemporary concepts of authority are not only intrinsically linked, but also heavily depend on the commitment to those views of legal philosophy and practical reasoning, especially the thesis of the unity of practical reasoning under moral precepts. I will then suggest some problems of these concepts that can be tracked to this dependence. One set of problems is connected to the priority of the committed concept of authority based on moral acceptance, and the difficulties it implies regarding the evaluation of legitimacy. Another set is connected to the specific conception of acceptance they are built on, how it impacts on key notions such as effectiveness and compliance, and the difficulties the resulting concepts face at conceptual, epistemic and practical levels. I end up with a remark about how the strong dependence on these commitments might affect the plausibility and usefulness of these concepts. Finally, in section V I will offer some concluding remarks.



II.On Legal Philosophy and Practical Reasoning: The Contemporary Dominant Position

It is nowadays commonplace between scholars to accept the idea that legal philosophy is a branch of – or has an intrinsic connection to – practical philosophy.1 Several intertwined assumptions seem to be behind this acceptance. One is that law participates in the question regarding what an agent ‘ought to do’, hence being a normative and justificatory practice where practical demands are circulated among participants. Another is that law is normative or has a practical character, in the sense that it gives – or purports to give – some kind of reasons for action for the agents, and that normativity is thus something that can only be explained by reference to practical reasoning. As a consequence, a great deal of contemporary legal philosophy is focused on the addressees’ practical reasoning and the way law’s requirements impact – or are claimed to impact, or ought to impact – on it.

Even if the positions differ regarding the kinds of requirements and the kind of impact, a majority of them agree on what can be reconstructed as the contemporary dominant position on practical reasoning.2 This position can be characterised by several, interconnected theses: (1) the unity of practical reasoning under moral precepts; (2) objectivism and externalism regarding (moral) reasons for action; (3) a tertium non datur regarding practical reasons, between moral and prudential reasons; and (4) the claim that all moral considerations, and thus moral duties, necessarily furnish reasons for action.3

Regarding (1), although there are several variants of the thesis of the ‘unity of practical reasoning’,4 in a generic sense this thesis implies that all practical (justificatory) discourses are connected to each other in a hierarchical manner, and as a consequence that there is a set of ultimate norms that justify all of the other discourses and need not be justified themselves. Endorsing the unity of practical reasoning under moral precepts, the upshot is that this set of ultimate norms is composed of moral norms; hence, all ultimate justification is necessarily moral in character.

Regarding (2), and connected with (1), there is widespread agreement on considering that moral norms (or reasons) are objective and independent of the beliefs, desires, or attitudes of particular agents; hence, it is possible to assert that an agent has those reasons even if they are not part of the motivational set of the agent.

Regarding (3), and connected with (1) and (2), there is agreement in considering that all practical reasons fall into one of two categories: either they are prudential reasons (self-regarding or self-interested reasons, with a means-to-a-(self-interested)-end structure, and contingent), or they are moral reasons (impartial, not contingent, not self-interested reasons). There is also agreement in considering that prudential reasons are not enough to justify the imposition of a duty on third parties. As a consequence, the consensus is that only moral reasons can provide (genuine, for third parties) justification to duties.

Finally, regarding (4), there is agreement in considering that moral considerations necessarily constitute reasons for action for any agent. In other words, the idea is that these considerations, by the mere fact of being moral, necessarily play – or ought to play – some kind of role in the practical reasoning of agents. In connection with (1) and (2), it follows that the role they occupy is independent from the fact that they are part of the motivational set of the agent, that they have necessary priority or more weight than any other possible kind of reasons, and that only they can ultimately justify practical conclusions.



III.A Study Case: Some Contemporary Concepts of Authority

Authority has always been a highly theorised and discussed topic, and indeed there is no shortage of discussion about it in contemporary legal philosophy. Much of this discussion on the topic, however, has been notoriously informed by the influential work of Joseph Raz.5 Some of his most influential ideas on this count range from the explicit endorsement of considering legal philosophy as a branch of practical philosophy6 to the introduction of the so-called ‘claim of (legitimate) authority’7 and the notion of ‘exclusionary reasons for action’ (and ‘protected reasons for action’).8

Taking that into consideration, it might suffice here to analyse Raz’s discourse and concept of authority. However, for present purposes, it will be very valuable to also analyse the discourse and concept of authority advanced by a legal philosopher that seems to be the very opposite of Raz: John Finnis. The purpose of this choice is to show how these two legal philosophers, who profoundly disagree on several key legal-philosophical points, nevertheless agree the endorsement of the dominant position in practical philosophy and on advancing very similar – or the same – concepts of authority. This will lead to some of the observations I will advance in section IV.


A.Joseph Raz


i.Practical Reasoning and Legal Philosophy

Following the wake of HLA Hart, Raz can be regarded as one of the forerunners of the association between rules and reasons for action within legal philosophy. Indeed, in one of his earliest works Raz explicitly states that the key concept for the explanation of norms is that of reasons for action, as he claims that some kinds of rules are reasons for action of a special type.9

Several commitments lie behind this position. One is the intrinsic connection between legal philosophy and practical philosophy. Indeed, Raz claims that ‘moral philosophy, political philosophy and legal philosophy are branches of practical philosophy each dealing with a different aspect of human life’.10 Furthermore, Raz considers practical philosophy to be a unified philosophical field (in many senses): everything that is studied about one of its branches has implications – and influences – on its other branches. Another commitment is the equivalence in content of normative concepts used in practical philosophy, across its different branches.11 Raz claims that many concepts used in these different branches are the same (eg, ‘duty’, ‘authority’, ‘rule’), and therefore must always be studied ‘with a mind open to their applications and consequences as part of general practical philosophy’.12

A final commitment, closely related to the previous two and most relevant to present purposes, is that of the unity of practical reasoning.13 If unity is assumed within this theoretical framework, then all practical discourses – such as legal and moral discourses – are hierarchically integrated into a set of ultimate norms, ideal or true morality, and the justification of a duty can only be predicated on the basis of those norms. As such, any justification regarding a duty-imposing claim can only be moral in nature and the only type of acceptance of any rule can also only be moral. Interestingly, it does not necessarily follow from the endorsement of the unity of practical reasoning under moral precepts that morality is conceived of as a hierarchical system with an ultimate moral value at the very top. Accepting the unity of practical reasoning seems perfectly compatible with the hypothesis of morality being composed of a plurality of values, the incommensurability among which makes it impossible to establish a hierarchy between them. Indeed, Raz seems to endorse some variant of value pluralism.14



ii.Concept of Authority

Raz purports to offer a discourse on the concept of authority tout court, as he considers that all types of authority that can be known are in fact instances of the same concept and thus share the same basic structure and point. Within the Razian framework, a starting concept of authority tout court could be formulated as follows: ‘X is an authority in relation to Y if X claims that its utterances ought to be regarded by Y as protected reasons for action’. This basic concept implies, at least, the following: (1) ‘authority’ is a relational concept; (2) there is a basic component of ‘claim’ that the utterances are considered as (generating) reasons of a special kind; and (3) this special kind of reasons would be protected reasons (which have the force of excluding other reasons, and replacing the excluded ones, in the practical reasoning of the addressees).

Political authority, or in any case the authority of law,15 can be seen as one species of this basic genre. On the one hand, it is practical authority: it claims to give reasons for action to the addressees, not reasons for belief.16 On the other hand, it includes a claim to legitimate authority that is missing in any instance of mere brute power. Moreover, as a practical authority with a claim to legitimacy, it can be a legitimate authority (its claim is true) or a de facto authority (its claim is false).17 Finally, regarding political authority, Raz says that: ‘A person has effective or de facto authority only if the people over whom he has that authority regard him as a legitimate authority’.18 Taking this into account, a more complex reconstruction of the specific concepts can be offered:




	X is a de facto authority in relation to Y iff:

	1) X claims legitimate authority over Y;




	2) Y recognises X as legitimate authority; and




	3) X is not legitimate authority.




	X is a legitimate authority in relation to Y iff:

	1) X claims legitimate authority over Y; and

2) X is a legitimate authority.






This reconstruction can be made even more complex by integrating it with what a ‘claim of legitimate authority’ entails for Raz and the specific conception of legitimacy he advances. Regarding the former, this claim entails that the utterances of the speaker ought to be considered as (1) protected, (2) content-independent, and (3) non-absolute reasons for action. This means that they should be considered as reasons for action (1) that are a combination of a first-order reason to φ and an exclusive second-order reason not to act on the basis of a set of first-order reasons against φ-ing;19 (2) where the link between the reason and the action to which it refers is indirect, or does not exist;20 and (3) that can be defeated or cancelled by other considerations or reasons.

Regarding the latter, Raz offers the so-called ‘Service Conception’: an authority is legitimate if it provides with reasons for action that, if complied with by an agent, will enable them to act in greater conformity with the underlying reasons that apply to them than the agent would achieve if they acted on the outcome of their own practical reasoning in the case.21 In this way, authority is a tool that mediates between an agent and the background reasons that apply to them and, where legitimate, provides them the service of assisting their rational capacity to act in the most rationally correct way possible, ie, to conform with the reasons that apply to them in each particular case. Finally, Raz considers that the notion of legitimate authority, even when analysing political authority, does not necessarily include the property of ‘efficacy’ or ‘effectiveness’ – as the notion of de facto authority, in turn, does. However, he claims that various substantive political principles indicate that a legitimate political authority must be minimally effective. These substantive political principles have above all to do with the function that political authority in general, and law in particular, fulfil in guiding conduct and solving coordination problems (which, without even a minimal degree of effectiveness, they could not fulfil).22

Now, and taking into specific consideration political authority,23 we can offer this reconstruction of the concepts:

X is a de facto authority (in relation to Y) iff:


	X claims legitimate authority over Y (and the rest of the relevant population)
1a)   X performs some utterances.

1b)   X performs 1a intending them to be taken as protected, content-independent, non-absolute reasons for action by Y.


	Y or the relevant population acknowledges the claim as true
2a)   Y or the relevant population acknowledges X’s utterances as protected, content-independent, non-absolute reasons for action.

2b)   Y or the relevant population performs the actions contained in X’s utterances.

2c)   Y or the relevant population considers that all the other agents ought to consider the claim to be true.

and


	The claim is not true
3a)   It is not true that Y will better conform to the applicable reasons if they take X’s utterances as protected, content-independent, non-absolute reasons for action than if they act on their own balance of reasons.

3b)   X ought not to be recognised as a legitimate authority by Y.




X is a legitimate authority (in relation to Y) iff:


	X claims legitimate authority over Y (and the rest of the relevant population)
1a)   X performs some utterances.

1b)   X performs 1a intending them to be taken as protected, content-independent, non-absolute reasons for action by Y.


	The claim is true
2a)   It is true that Y will better conform to the applicable reasons if they take X’s utterances as protected, content-independent, non-absolute reasons for action than if they act on their own balance of reasons.

2b)   X ought to be24 recognised as a legitimate authority by Y.

and25


	Y or the relevant population acknowledges the claim as true
3a)   Y or the relevant population acknowledges X’s utterances as protected, content-independent, non-absolute reasons for action.

3b)   Y or the relevant population performs the actions contained in X’s utterances.

3c)   Y or the relevant population considers that all the other agents ought to consider the claim to be true.







B.John Finnis


i.Practical Reasoning and Legal Philosophy

Finnis is quite explicit in considering legal philosophy to be a specific part, among others, of what he calls the ‘philosophy of practical reason’. He even goes further in establishing a dependence or specification relation between those parts: ‘like ethics and political philosophy, the parts of philosophy on which it is directly dependent, the philosophy of law belongs to the philosophy of practical reason’.26 The relation runs like this: the philosophy of practical reason has to do with (universally) making reasonable the deliberations and choices by which agents shape their actions, themselves and their communities; ethics has to do with those problems when the choices of the agent shape their own character; political philosophy has to do with those problems when the agent needs to act in concert with other members of the community; and the philosophy of law specifies political philosophy in a specific domain (the legal), with considerations about how decisions of the past should determine or shape choices made in the present for the communities’ future. Ethics enquires about the basic forms of human good; political philosophy enquires about the common good of a political community; and legal philosophy enquires how principles of law and juridical acts of the past affect the common good.27

This connection between legal philosophy and practical philosophy is reflected in Finnis’s approach to legal methodology. He advocates a hermeneutical and normative approach centred on a practical point of view, but not any point of view: the point of view of the (committed) practically reasonable person, concerned with reasonable decision and action.28 This ‘practically reasonable person’ is the person who crystallises the ideal of the agent committed to the requirements of justice and common good, and to the means necessary to carry them out or achieve them,29 and all discussion regarding legal concepts – in particular, the determination of their central cases – ought to be based on this point of view. The connection is also reflected in Finnis’s analysis of legal statements as either premises or conclusions of practical reasoning, and in particular in his analysis of legal and moral duties statements as conclusions of a partial (the former) and complete (the latter) practical reasoning. This last point comes through what he calls the ‘relevant schema of practical reasoning’, ie, the law-abiding agent’s practical reasoning.30 This schema involves two premises and a conclusion: Step A, a premise indicating that, for the sake of the common good, it is necessary/an agent ought to be law-abiding; Step B, a premise indicating that, provided that law has stipulated an action X is obligatory (stipulated as legally obligatory), the only means to be law-abiding lies in performing X; and Step C, a conclusion that, in those cases, the agent needs/ought to perform X.31

According to Finnis, two types of reasoning are carried out in legal practice on the basis of this relevant scheme. The first is a cut-off or partial reasoning: a reasoning that only considers Step B and Step C, suspending or ignoring consideration of Step A. The conclusion of this reasoning is a legal duty. The second is a complete or genuine reasoning: a reasoning that considers all the steps. Since it includes consideration of Step A, which is a moral principle, then the conclusion of this second reasoning is a genuine or moral duty. It is thus seen, Finnis points out, that there is unity in practical reasoning, and that the only difference between legal obligations and moral obligations when it comes to law is whether or not Step A is considered.



ii.Concept of Authority

Finnis purports to offer a discourse on the concept of authority within a specific political community whose main goal is –ought to be32 – the achievement of the ‘common good’: a state of things where the development and flourishing of all its members can be achieved. His purpose is to help the agents’ deliberations regarding what they ought to do, in particular as members of their communities. This purpose guides Finnis in his search for a ‘central case’ of authority, which he claims can be found in the analysis of the statement ‘X has authority’.33 He explicitly states that


one treats something as authoritative when one treats it as, in Joseph Raz’s useful terminology, an exclusionary reason, ie, a reason for judging or acting in the absence of understood reasons, or for disregarding at least some reasons which are understood and relevant and would in the absence of the exclusionary reason have sufficed to justify proceeding in some other way.34



Finnis further explains that there are different senses of the statement ‘X has authority’ depending on the type of speaker.35 There can be S1-statements, proffered by committed speakers (internal committed statements); S2-statements, proffered by not committed, observer speakers (external statements); or S3-statements, proffered by not committed, informer speakers speaking from the committed speakers’ point of view (internal detached statements). However, he takes the S1-statements – and their corresponding sense of ‘X has authority’ – as the primary or focal meaning.36 The reason is that, as the privileged point of view is a practical one, statements uttered by speakers with complete (be it moral or other kind of)37 acceptance should be considered as primary; and this is the case of as S1-statements.38

Note that there are clear similarities between this definition of authority and Raz’s definition of de facto authority, albeit the ‘claim of authority’ that characterises Raz’s approach is not present here, at least not explicitly. When referring to the law, for example, Finnis says that:


The primary reality of the law is rather in its claim, as itself a moral requirement, on my deliberating about that to decide … This mode of our positive law’s existence – as morally legitimate and compelling, albeit conditionally and only defeasibly compelling, claim on my action when I am thinking what to do … is the primary reality of law.39



It is possible to interpret that this ‘claim on [an agent’s] deliberating about what to decide’ is of a very particular kind: a claim that the only available reasonable option is to attend to what the law says regarding what to do, to choose to do so, and to do so. Combining this with what Finnis states when analysing what treating something as authoritative might mean, we can then understand it as a ‘claim that the agent takes the utterances as protected reasons for action’ or, better still, a ‘claim that the practically reasonable thing for the agent is to take the utterances as protected reasons for action’. As such, as with Raz’s, we can have two situations here: one in which the claim is true, and the other in which the claim is false. If we couple this with the idea that, for Finnis, the existence – and thus, the capacity to make this claim40 – by the law is tied to effectiveness, and effectiveness is tied to the general acknowledgement of this claim by the relevant agents, then we have two main cases: one where the relevant agents acknowledge the claim as true and it is true, and one where the relevant agents acknowledge the claim as true but it is false. In the first case, it would be a legitimate (effective) authority; in the second case, it would be (non-legitimate) effective authority.

This reconstruction can be complemented with a consideration regarding what being ‘the practically reasonable thing to do’ means for Finnis. This connects directly with Finnis’s conception of the legitimacy of authority, and of law as a particular type of authority. This conception is based on two main points. On the one hand, legitimacy is justified teleologically: authority is legitimate when it serves the common good (of the community). This goal can be achieved only by having a way to make decisions that solve coordination problems within the community.41 On the other hand, legitimacy is based on the idea of rational necessity: the existence of authority, and its legitimacy, is justified as the only adequate means to achieve this end. Thus, for Finnis an authority is legitimate when it is true that its existence, and the recognition of the directives issued as protected reasons by the members of the community, is the only adequate means to solve the problems of interaction or coordination in the local community and to promote the common good.

Finnis argues that, within a political community, law is the only adequate means to achieve the common good because it is the only method of decision-making, or framework of cooperation, that establishes a connection between all persons and all transactions, irrespective of the moment. This connection is established by the fact that the existence of law presupposes for all such persons, irrespective of time or situation, a common reason for available and peremptory action. Law presents itself as a seamless web that, by its very existence and stable maintenance, provides each individual with general benefits in multiple aspects of their life-plan.42 The fact that it provides them has normative consequences, for it creates a responsibility on the individuals to accept the burdens of the system in return for the benefits they derive from it: a consideration of fairness.43 Hence, when deliberating about what to do in a situation that is regulated by a legal norm, a practically reasonable person would conclude that they ought to comply with the legal norm, ie, take the legal norm as a protected reason for action.

Taking all this into account, a more complete reconstruction of this focal meaning can be offered thus:

X is an effective authority (in relation to Y) iff:


	X claims authority over Y (and the rest of the relevant population)
1a)   X performs some utterances.

1b)   X performs 1a intending them to be taken as protected reasons for action by Y.

1c)   X performs 1a intending Y to recognise that taken them as protected reasons for action is the only adequate means to achieve the common good.


	Y or the relevant population acknowledges the claim as true
2a)   Y or the relevant population acknowledges X’s utterances as protected reasons for action.

2b)   Y or the relevant population performs the actions contained in X’s utterances.

2c)   Y or the relevant population considers that all the other agents ought to consider the claim to be true.

and


	The claim is not true
3a)   It is not true that taking X’s utterances as protected reasons for action is the only adequate means to achieve the common good.

3b)   X ought not to be recognised as a legitimate authority by Y.




X is a legitimate authority (in relation to Y) iff:


	X claims authority over Y (and the rest of the relevant population)
1a)   X performs some utterances.

1b)   X performs 1a intending them to be taken as protected reasons for action by Y.

1c)   X performs 1a intending Y to recognise that taken them as protected reasons for action is the only adequate means to achieve the common good.


	Y or the relevant population acknowledges the claim as true
2a)   Y or the relevant population acknowledges X’s utterances as protected reasons for action.

2b)   Y or the relevant population performs the actions contained in X’s utterances.

2c)   Y or the relevant population considers that all the other agents ought to consider the claim to be true.

and


	3) The claim is true
3a)   It is true that taking X’s utterances as protected reasons for action is the only adequate means to achieve the common good.

3b)   X ought to be recognised as a legitimate authority by Y.








IV.Contemporary Concepts of Authority and the Unity of Practical Reasoning


A.An Intrinsic Link with the Unity of Practical Reasoning?

One of first and most interesting conclusions from the precedent section is that, for all they seemingly are in the antipodes concerning legal-philosophical content and methodology,44 Raz and Finnis advance and use very similar concepts of authority – if not just the same. Their main notorious divergence seems to be in their conceptions of legitimacy, which in turn reflects their divergence in other substantive aspects. Indeed, some of these aspects come to light when we analyse one of the main disagreements on the topic between them: the fact that Raz denies the existence of a(n even prima facie) general duty to obey the law, while Finnis maintains that it indeed exists (albeit being prima facie).45 According to Finnis’s analysis, this divergency boils down to the fact that Raz denies that law is the only adequate means to achieve cooperation (and thus common good), while Finnis indeed accepts that. This in turn is based on, among other things, divergent notions of coordination problem and apparently divergent conceptions of substantive practical reason.46

It is also interesting to note that this agreement on the concept of authority extends to other related issues. Both Raz and Finnis consider legal philosophy as a branch of practical philosophy, and thus agree in a reason-based concept of authority which would allow for accounting for the role that certain facts do – or ought to, or are claimed to ought to – play in practical reasoning. They also consider reasons for action to be both objective and external to the agents. Moreover, both Raz and Finnis give primacy and priority to the concept of legitimate authority over that of effective or de facto authority. This can be traced to the conceptual privilege these authors give to participants of the practice, but especially to those who are acceptors or express acceptance. The notion of legitimate authority is the one possessed by those participants. For them, by definition, accepting an authority (treating its utterances as protected reasons for action) implies the belief that the accepted authority is legitimate, ie, that the claim of authority is true.47 The truth or falsity of these beliefs is determined by their correspondence with objective and external reasons, ie, objective and external facts. And, as the claim to legitimacy is a moral claim – a claim to (have the right to) be the source of directives which ought to be regarded as protected reasons for action – then this belief is a moral belief.

Let us circle back for a moment to what we defined as the contemporary dominant position on practical reasoning.48 This position can be characterised by several interconnected theses: (1) the unity of practical reasoning under moral precepts; (2) objectivism and externalism regarding (moral) reasons for action; (3) a tertium non datur regarding practical reasons, between moral and prudential reasons; and (4) the claim that all moral considerations, and thus moral duties, necessarily give reasons for action. We can now clearly see that both Raz and Finnis endorse this position, and that the concepts of authority they advance do not only reflect, but heavily rely on, this endorsement. Let us analyse this more closely.

From this perspective, the contemporary concepts of authority we have been examining seem to be dependent on the acceptance or endorsement of several interconnected theses. Among others, in (a) there is a set of principles or values whose existence is objective and external to any agent;49 (b) there are only two types of practical reasons, prudential (self-interested) and moral (impartial); (c) only a moral reason can justify action in an impartial manner50 (so the so-called belief in the claim of authority is necessarily a moral belief); and (d) only impartial justification can be enough to justify imposing duties to third parties51 (so the claim of authority is necessarily a moral claim). It is not hard to see how these theses fit different aspects of the dominant position on practical reasoning: (a) goes with (2), and (b) goes with (3); (c) and (d) go with (1).

Two questions arise: are there any problematic consequences of this dependence? How would these concepts fare should one or more of these theses prove wrong? In the next two sections, I will offer some possible answers.



B. Some Problematic Consequences


i.Moral Acceptance, Evaluation of Legitimacy and the Priority of the Committed Concept

Raz and Finnis give priority to a committed concept of authority over a non-committed or neutral one. This is so because the committed concept is the one possessed by the accepting participants of the practice who, when acknowledging some source of directives as an authority, express the belief that such source is justified in issuing directives that impose genuine duties on third parties. That is, they express the belief that the source has legitimacy in issuing such directives and that, consequently, they should be regarded as protected reasons for action. Since the capacity to impose genuine duties is necessarily moral, this belief is also necessarily moral.52

Now, giving conceptual primacy to the committed notion of authority (legitimate authority), thus defined, could be seen as incompatible with the very possibility of actually assessing the legitimacy of an authority. In other words: if conceptual primacy is given to this committed notion, and the assumptions that lead to this primacy are maintained, there is no way for the acceptors in a practice to assess the legitimacy of its authority.

This undesirable consequence has been noted by authors like Caracciolo,53 who points out that, in order to assess the legitimacy of an authority, an agent must at least have a doubt about whether or not it is legitimate. If an agent is an accepting participant, she cannot have this doubt since, by definition, she has a belief in its legitimacy. If she doubted her belief, then she would no longer have it, and she would no longer be an accepting participant since she would have abandoned the internal point of view as defined by Raz: a point of view characterised by full acceptance, ie, moral acceptance. This would be incompatible with the conceptual primacy based on privileging accepting participants: the only way to evaluate the legitimacy of an authority (an evaluation based on the verification of its adequacy with the ideal to which it aspires, based on objective reasons) would be, by definition, not to be an accepting participant.

Following this line of thought, giving conceptual primacy to the committed notion of authority would lead to the following dilemma: either (1) whoever evaluates the legitimacy of an authority does so without belief in its legitimacy (or with doubt in it), which implies that the evaluation is from an external point of view and that the evaluator is either an external observer or a non-accepting participant (abandoning the conceptual primacy of the accepting participant); or (2) the legitimacy of an authority cannot be evaluated, and there would be no way to distinguish between legitimate authority and effective or de facto authority (thus abandoning the idea of the evaluation of legitimacy). The way to maintain the possibility of assessing the legitimacy of an authority, thus maintaining the sense that authority is a means to a valuable goal or that provides a service to the agents, would be to give primacy to a non-committed concept of authority. In other words, to give primacy to the concept of effective or de facto authority, not to the concept of legitimate authority.54

Raz could get out of the dilemma by pointing out that the strength of this type of argument is based on a misunderstanding of the notion of acceptance in play. Caracciolo would be assuming that every accepting participant, by the fact of being one, possesses the relevant belief relating to legitimacy; and that it is this effective possession that would generate the incompatibility indicated, since evaluating the legitimacy of an authority implies at least doubting that belief, and doubt would already imply the absence of belief. However, Raz postulates a notion of acceptance which conceptually implies the possession of the belief as a commitment of the speaker, but which is perfectly compatible with its effective non-possession as long as the speaker does not deny the propositional attitude expressed by their actions or utterances. This means that Raz could well conceive of accepting participants who do not possess the relevant belief, and who can perform the legitimacy evaluation. The only limitation would be that at least some accepting participants should indeed possess the relevant belief, who would thus not be able to perform the evaluation. Moreover, it is difficult to see why possessing the belief cannot be compatible with the desire to carry out evaluations to reaffirm it or to show it to those who do not possess it.

However, I do not think that such a reply is sufficient to counter Caracciolo’s argument, for a simple reason: it assumes that to evaluate the legitimacy of an authority would not be to perform an act that would deny the propositional attitude assumed by (or in) acceptance. In this sense, if any externalisation or publicity of evaluation could only be qualified as an act negating the propositional attitude, the evaluation could only be internal and private.55 And if this evaluation is not externalised in such a way that the propositional attitude is denied, two consequences would follow.

First, it is difficult to see in what sense it would be useful to speak of an evaluation of legitimacy, if the practice continues to assume it and if the participants continue to justify actions and criticisms on the basis of the legitimacy of authority. Secondly, as it is, the notion of legitimate authority would remain indistinguishable from that of effective authority. This is because, by definition, effective authority is the one who claims legitimate authority and is recognised as such by the participants (qualified or not). Thus, if the participants have no way of assessing legitimacy without ceasing to be participants, or if they can assess it but do not externalise that assessment in any way without ceasing to be participants, it means that any ‘claim to legitimacy’ would collapse with ‘legitimacy’ simpliciter.



ii.Conforming, Compliance and the Central Case as a Minority or Fiction

Another consequence that follows from Raz’s and Finnis’s assumptions, is that effectiveness appears to be intrinsically tied to only one kind of fact: a belief in legitimacy. Following the reconstruction in section III, it does not seem enough that the relevant agents merely perform the content of the utterances: the performance needs to be motivated – or justified – by their belief in the legitimacy of its source. In other words: the performance needs to be motivated – or justified – by their acceptance, and this acceptance implies the belief in legitimacy. Mere consistency, within this framework, would not do. Why is this so?

As the content of the relevant sense of acceptance, this belief in legitimacy also appears as a key part for an important distinction regarding these concepts: that between conforming and compliance. Considering an utterance of a certain source as a reason to φ for a certain agent, she conforms to this reason if she performs φ, and she complies with this reason if she performs φ because she was motivated by that reason.56 This allows, for example, for conforming to reasons that the agent does not know or conforming to reason A while motivated by reason B; however, complying with a reason implies both understanding and being motivated by it. Within the framework we are analysing, then, an agent can only comply with such a reason when she believes in the legitimacy of the source of the utterance: she believes it is legitimate, hence understands it as a protected reason for action, and is motivated by that belief in her performing of the action.

Within the framework of these concepts of authority, effectiveness is tied to compliance: mere conformity cannot suffice. It is not enough that the relevant agents conform their behaviours with the content of the utterances. It might not even be enough that the relevant agents understand it as a reason and are motivated by that belief in cases where it comes accompanied by additional motivations, or if they understand it as a very weighty first-order reason for action (but not a protected one), or if they understand it as a protected reason for action and are motivated by a belief that the authority is legitimate in regard to them but not to others. In this way, the framework supports the centrality of the (moral) claim of legitimacy: one part of the relation necessarily claims it; the other part believes the claim to be true. It also maintains the centrality, and ultimacy, of morality of these concepts. But at what cost?

It is not difficult to see how this framework leaves aside a multiplicity of situations that do not fit the picture but that, at the same time, seem widespread and important in legal phenomena. The main situation is where agents respond to the utterances by performing what is required, but not because they believe the source to be legitimate. The reasons for this can be infinite: for instance, fear of punishment, manipulation by fellow agents, achievement of an agent’s personal goal, desire to benefit another agent by that performance, uncertainty about the status of the source but certainty about the status of other competing sources of reasons, and so on. In this case, according to the framework, the reasons the agents are motivated by – if any – do not fall into the category of moral reasons; hence, since tertium non datur, they have to be deemed as prudential reasons.57 As a consequence, and always according to the framework, they cannot be considered as part of the relevant concept of acceptance in play here, which is linked to both reason for an agent to act and reason for an agent to hold others to be bound by the same reason to act.

Three observations on this conclusion. The first is that it greatly restricts the explanatory capacity of these concepts, or even more, it creates a theoretical necessity to forcefully fit the phenomena in categories they cannot – and need not – fit. Up to this point, I have been analysing these contemporary concepts of authority assuming that Raz and Finnis have been engaging in a conceptual enterprise with the main aim of providing both schemas for fact-intelligibleness and phenomena-explanation, which in turn can be used for further aims (such as helping deliberations, according to Finnis). This enterprise is not to be confused with a prescriptive enterprise, where the main aim would be that of providing a discourse about how phenomena ought to be. If this is so, and the enterprise is indeed (mainly) conceptual, then it is difficult to see the benefits of such a restrictive approach – which might prove widely under-inclusive – or the benefits of having to rely heavily on assumptions or ascribing conceptual commitments to agents, such as belief in legitimacy when acceptance is present, and acceptance when a certain critical practical attitude seems to be manifested.58

This last point connects with the second observation: these concepts rely heavily on the notion of compliance, which in turn might be more complex than the clear definition in opposition to conformity might suggest. Let us consider some examples. One kind of complexity is eminently conceptual: is it necessary, for complying with a reason, that an agent be purely motivated by that reason? If the presence of that reason within the motivational set of an agent is due to another reason (for instance, if the presence of a moral reason within it is due to a non-moral reason), is it still possible to talk about compliance? Is it necessary for compliance that motives be beliefs? Is it necessary for compliance that the agent knows her motives? Another kind of complexity is eminently epistemic: when is the judgement of compliance or conformity made? If it is an ex post judgement, how can it be known whether an agent has complied or conformed? If this knowledge comes from how an agent justifies ex post her action by reference to a certain reason, how can it be known whether that reason has truly been ex ante ‘understood’ and the motive of her action? And so on.

Finally, the third observation is that this view neatly follows from endorsing the dominant position on practical reasoning, in particular the unity of practical reasoning under moral precepts. In this sense, it is – as far as I can see – internally coherent. However, this heavy reliance makes it vulnerable to possible objections to any of those theses. What would be left of these concepts of authority if there are no objective, external reasons for action? What would be left if there can be a tertium datur in practical reasons, so that the dichotomy between prudential and moral reasons does not hold? And, in particular, what would be left if there is no unity of practical reasoning under moral precepts, and thus morality is not necessarily the ultimate, unique criterion for normative justification?





V.Concluding Remarks

This chapter started with the observation that, in recent decades, the concept of authority has been treated and discussed almost exclusively as a concept based on reasons of some kind within a broader theoretical framework that views legal philosophy (only) through the lens of practical reasoning. In section II, I offered some insights into the idea of (1) legal philosophy as a branch of practical philosophy, and I also offered some insights into the idea of what can be considered as (2) the dominant position about practical reasoning, which characterises it as unitary under moral precepts. In section III, I analysed and reconstructed Joseph Raz’s and John Finnis’s concepts of authority. There, I showed how these two authors, generally considered to be at the antipodes concerning legal philosophy, nevertheless agree on (1) and (2) and put forward very similar – if not the same – concepts of authority.

In section IV, I suggested how these concepts of authority are intrinsically linked – and heavily rely on – the commitment to (1) and (2), especially to the thesis of the unity of practical reasoning. Then, I pointed out some problems that can be tracked to this dependence. One set of problems is connected to the priority of the committed concept of authority based on moral acceptance, and the difficulties it implies for evaluating legitimacy. Another set is connected to the specific conception of acceptance they are built on, how it impacts on key notions such as effectiveness and compliance, and the difficulties the resulting concepts face at conceptual, epistemic and practical levels. Finally, a last set relates to how the strong dependence on these commitments might affect the plausibility and usefulness of these concepts.

There might indeed be compelling reasons to reject all or some of the theses that constitute the view of legal philosophy as practical philosophy and the dominant position on practical reasoning, in particular that of the unity of practical reasoning. Some of them have been explored in depth in several other chapters of this volume.59 As I have tried to show in this chapter, it is not difficult to see how concepts such as these contemporary concepts of authority cannot be of much use for anyone who does not endorse the full set of these theses. And, in the same vein, it is not difficult to see how the rejection of even one of them can dismantle the entire framework and ultimately transform this enterprise into a theoretical house of cards.





*This chapter results from research conducted within the Horizon Twinning project ‘Advancing cooperation on the Foundations of Law – ALF’ (project no 101079177). The project is financed by the European Union.
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