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DIGITISING CULTURAL HERITAGE

This open access book investigates the role played by copyright on the digitisation of cultural heritage from three angles: the theoretical differences between cultural property law and copyright; a comparative analysis of the EU, UK, and US; and analysis of current practices and concerns, based on empirical research.

As heritage digitisation projects become increasingly common for purposes such as preservation and access, the impact of copyright is also becoming more problematic. In order to provide a full and current picture of the copyright problem, the book first introduces the reader to the debates on the scope and ownership of cultural heritage and provides an overview of the copyright implications of the digitisation process and newer uses, including 2D and 3D scanning; virtual and augmented reality; text and data mining; and artificial intelligence.

The author then divides the main critical analysis into three parts, referred to as the ‘clashes with copyright’. The first, clash in theory, lies between cultural property law and copyright justification theories. The second clash is in the different legal approaches to digitising in-copyright, public domain, orphan, out-of-commerce and unpublished works in the chosen jurisdictions, focusing on the relevant rights and defences. The third clash is in the interests of stakeholders, based on public reactions to existing projects and cases, supported by interviews with heritage professionals engaging in digitisation.

By placing itself in this particular intersection of law, heritage, and technology, the book will be of interest to both intellectual property academics and cultural heritage professionals.
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Introduction

The starting point of this book is cultural heritage. This familiar concept covers everything and nothing, belongs to everyone and no one, and is both there for us to experience, but also just out of reach. For lawyers and non-lawyers alike, it is easy to make vague statements about the value of cultural heritage. But when actual decisions need to be made regarding its preservation, its ownership and, especially for this book, its digitisation, then the lack of precision becomes apparent. It requires asking, ‘what exactly is cultural heritage, and what can we do with it, or do to it?’

However, these questions are answered differently by cultural property law and copyright law. From a copyright perspective, it is tempting to equate cultural heritage with just old objects. Doing so directs the attention to the public domain only, and so there is also no risk of infringement during its digitisation. If that option were taken, the only remaining copyright question would become: ‘can we claim new copyright for digital copies?’ This is also a valid question and is touched upon briefly in this book, but it is not the main issue at hand. Choosing heritage as the starting point means a wider interpretation of its scope should be embraced; the challenges about its ownership and integrity need to be taken into consideration; and its safety and availability need to be prioritised. But this wide scope also means that there will be overlap between protected subject matter, so copyright will be an obstacle to digitisation.

Before I go any further in introducing this book, I need to be clear to the reader: my position is not hidden very well if one reads the title and the subtitle without the colon: digitising cultural heritage clashes with copyright law. Perhaps holding a neutral stance at first and then deciding on a negative position would have been a surprising twist, but the simple logic is that if something is protected, this will be a problem for others wanting access to the same thing. This does not mean that this book will argue for every work being immediately digitised and freely circulated, as that would require abolishing copyright altogether. But there is room for readjusting the copyright laws for digitisation by heritage institutions.


Cultural Property Law and Copyright Law: Definitions and Problems

Before we can discuss the impact of copyright law on the digitisation of cultural heritage, the first step is to define heritage. Relevant instruments are shaped by the history, purpose and stakeholders, so their definitions are therefore of limited use.1 Its scope is not static, and has expanded over time, together with the responsibility and the legal basis for protection. Similarly, cultural property instruments identify the responsible parties differently, thus creating further confusion on whether heritage belongs to the entirety of humankind, nations, even groups, communities and in some cases, individuals. This is further exacerbated by how different problems and solutions are prioritised in the instruments, such as protection from physical destruction, repatriation and inventory-making. Determining the scope will require asking three main questions: (i) what is the scope of cultural heritage, (ii) whose heritage is it, and (iii) what are the dangers faced by heritage? Since there is no single instrument that answers everything in a neat and tidy way, identifying patterns and goals (referred as ‘principles’) for cultural heritage is the next best option.

Lately there has also been a push towards digitisation, as heritage institutions are encouraged to digitise their collections.2 The COVID-19 pandemic especially showed how fragile our access to cultural heritage institutions can be. Although making copies of objects is not a new practice, digitisation comes with its own unique complexities. It is a method that has been slowly but steadily embraced by heritage institutions in the past few decades, with some wide scale projects emerging over time.3 Compared to older practices of copying, digitisation is mostly viewed as a method to increase access, as opposed to being viewed as solely for preservation. Newer technologies such as 3D scanning, virtual and augmented reality, and machine learning are creating more opportunities to facilitate the public’s interaction with items from the past. However, when digitisation and heritage meet, several obstacles reveal themselves. Financial, technical, organisational and legal challenges can discourage heritage institutions from digitising their collections. Out of these challenges, copyright especially emerges as a strict limit to which works can be digitised, and who can subsequently view the digital copies.

The problem seems straightforward at first. If we determine the subject matter of digitisation from the perspective of cultural property law, then it includes material that is both protected and unprotected by copyright. Digitisation of the protected ones infringes the exclusive right of at least reproduction, and potentially other rights if works are placed online. Therefore, to understand the full extent of copyright’s impact in the digitisation process, the following will need to be asked: what should be taken into consideration at the beginning of projects (impact of non-legal concerns); what will be digitised (heritage overlapping with copyright); who performs digitisation (authorship and beneficiaries for defences); what is involved in digitising 2D/3D/audiovisual works (economic and moral rights); what is the purpose of digitisation (applicable defences); how to classify digital copies (new copyright);4 and finally, what is the impact of new technologies such as artificial intelligence and virtual reality (for potential infringement and new defences). Copyright is involved in all of these questions, meaning that at best there are some uncertainties, and at worst, obstacles to digitisation. Addressing the copyright problem is needed for more digitisation from heritage institutions, thereby benefiting the public.5



Introducing the ‘Clashes’

After answering the abovementioned questions on cultural property and the copyright implications of the digitisation process, this book embraces a three-pronged approach. These are framed as ‘clashes’ between copyright and digitisation of cultural heritage in this book: (i) the theory, (ii) the law, and (iii) the practice.

The first is the clash in theory, handled first since it is the underlying cause of problems. On one side we have cultural heritage, with its wide scope and multiple owners, and the aim is to keep to heritage safe and accessible through various methods including digitisation. On the other, we have copyright protection, which is needed to ensure that the author controls their work for a limited time, allowing them to monetise their labour and protect their personality. To what extent can the principles emerging from cultural property law allow overriding the justifications for copyright for the author? How this question is answered will impact on the clash of laws and will also depend on which stakeholders are listened to.

The second clash is the law, specifically on whether digitisation activity and subsequently making this available are infringing, and whether the defences/licensing allow such activities. Understanding this clash requires asking if the laws impacting digitisation are sufficiently clear and consistent. For example, if the aim is to create digital copies for preservation and never to show it to anyone, is copyright still going to be an obstacle? Or does the impact change according to the purpose of digitisation and the copyright status of the material to be digitised? This book focuses specifically on the EU, the UK, and the US as the main jurisdictions for their long-term digitisation efforts and different approaches to copyright – but the outcome would have been inconsistent regardless of which jurisdictions were chosen. So, an additional question emerges on whether the jurisdictional differences allow more room for digitisation. The law is shaped by the theory, and it both affects and is affected by what is happening in the practice.

The third clash is in the practice, caused by the conflicting interests of the stakeholders. There are various parties involved in digitisation (cultural heritage institutions, commercial and non-commercial users, digitisers, authors, publishers, producers and collective management organisations), but it might be possible to group them into two sides (parties that seek more protection versus parties that seek more access) whose interests need to be balanced based on the theory and the law. Understanding the impact of this clash in practice will require looking into the public reactions to developments and the use of empirical evidence, in the form of semi-structured interviews with experts in the heritage sector.



Structure and Limitations

Chapter one will set the scope by examining the history of cultural property protection and the relevant UNESCO instruments. It will then discuss the ownership and selection of cultural heritage and the role of heritage institutions, before illustrating the dangers faced by heritage to show why this requires attention. This chapter will establish the ‘principles of cultural property law’ to establish the patterns and goals that will support the other chapters.

Chapter two will explore the digitisation process through the perspective of copyright law, starting with the selection of material, the parties performing it, the activities required for different mediums, the purpose of digitisation, and the conditions leading to copyright infringement risk or new copyright. This chapter will also cover new uses of digital heritage, such as AI, which could lead to more copyright uncertainties.

Chapter three will focus on the theoretical clash. There are considerable differences in terms of how cultural property law and copyright law treat ownership and commodification of heritage/works, and what is left for the public. Regardless of the theory behind copyright, whether it is about rewarding the labour or protecting the personal connection with the author or about achieving a utilitarian balance, this chapter will show that copyright justifications are incompatible with the ‘heritage of all humankind’.

Chapter four will address the legal clash by looking in detail at three areas. The first, digitising for preservation, will analyse the rights affected (reproduction and adaptation) and the existing preservation exceptions. The second, digitising for providing access, will focus on the rights affected when the digitised versions are shared with the public (communication to public, distribution, public display, rental and lending) and compare the methods of making them available, such as relying on copyright defences or licensing options. The third section will focus on digitising certain types of works (referred as ‘special cases’) including orphan works, unpublished works and out-of-commerce works. The chapter will conclude with an overview of the World Intellectual Property Office’s efforts in finding an international solution.

Chapter five will turn to the practical clash. It will consider the relevant parties and their clashing interests, followed by more specific examples. The reactions to past digitisation projects and discussions in the EU and US have led to changes in copyright laws, which satisfied some stakeholders more than the others, so their analysis will help in identifying the patterns in the practice. This will then be supported by empirical research on the impact of copyright on digitisation.

Chapter six provides a conclusion with recommendations. It will summarise the patterns and will consider two different options: low impact changes (changing the scope of existing rights and defences) with specific recommendations for the chosen jurisdictions versus high impact changes (and why a new defence might face difficulties).

It is understandable that for readers with sufficient familiarity with cultural property or copyright law, it might be more appealing to directly move on the chapters dealing with the clashes or follow a mixed order while reading this book. For example, readers familiar with copyright terminology can start with the interview findings in chapter five to understand the concerns in practice, before moving to chapter one on cultural heritage.

There are also limitations to what can be covered in this book. On the cultural heritage side, the book recognises but does not fully cover the impact of authorised heritage discourse and the debates surrounding repatriation, treatment of traditional knowledge and traditional cultural expressions, or national cultural heritage codes. It focuses on the digitisation activities of cultural heritage institutions and experts, so the actions of private buyers and topics such as auctions, import and export, shipping, tax and insurance are not covered. On the legal side, the focus is on copyright law so other forms of intellectual property, contract and competition law are recognised but are only partly addressed.

Finally, it is necessary to recognise that there is no natural end to this story. The concerns are constantly changing, and the targets are moving: first, cultural heritage protection developed in a piecemeal way, then it was the start of digitisation projects, then the major lawsuits, then it was the changes in defences, combined with other legal developments on special cases. There were also technological changes to take into consideration, with the developments in 3D technology, and rapid developments in artificial intelligence, while at the same time not knowing what other technologies might emerge in the future. But unfortunately seeing the full impact of Copyright in Digital Single Market Directive, and the decisions on AI and controlled digital lending will need more years after this book is completed. The law is accurate up until 15 September 2024.

Although this book is for supporting the digitisation of cultural heritage and working towards reducing the negative impact of copyright (and the uncertainty around it), it must be recognised early on that there is no perfect solution to this problem. However, any efforts in solving this problem will need to take theory, law and practice into consideration.





1Observant readers might notice that so far, the subject matter is referred to as ‘cultural heritage’ but the law around it is referred to as ‘cultural property law’ in this book, due to how earlier instruments used the term ‘property’. The terminology will be addressed in the next chapter.

2UNESCO Recommendation Concerning the Preservation of, and Access to, Documentary Heritage Including in Digital Form (Paris, 2015); Commission Recommendation (EU) 2021/1970 of 10 November 2021 on a common European data space for cultural heritage [2021] OJ L401/5.

3Examples include projects such as Project Gutenberg, Internet Archive, Million Book Project, Digital Public Library of America, Google Books and HathiTrust in the US, and GABRIEL, The European Library, and Europeana in Europe (also noting their overlaps in content).

4Some parties claim new copyright over copies, but it will be argued that the likelihood of sufficient originality is low when creating an accurate representation of heritage.

5‘Member States are encouraged to periodically review copyright codes and legal deposit regimes to ensure they are fully effective, with limitations and exceptions, for preserving and accessing documentary heritage in all its forms.’ (UNESCO, ‘Recommendation Concerning the Preservation of, and Access to, Documentary Heritage Including in Digital Form’ art 4.6).
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The Scope of Cultural Heritage

Determining the scope of cultural heritage is the first step for understanding how copyright clashes with the digitisation of cultural heritage. Historically, the boundaries of the scope of cultural heritage, and the law around it, have changed numerous times based on multiple factors, such as preceding events, the purpose of the multilateral instrument and the parties whose interests are at stake. This makes it more difficult to pinpoint exactly what counts as heritage.

In the absence of solid limitations to the scope, patterns and principles need to be identified. By discussing the scope (question of what), ownership and responsibility (question of who) and the dangers surrounding heritage (question of why), this chapter will establish three principles of cultural property law. These will then shape the subject matter to be tested against the boundaries of copyright throughout this book.

First, the chapter will examine the problem with scope of cultural heritage, which will be supported by an overview of relevant instruments from cultural property law and more recent recommendations on digital heritage, where the first ‘principle’ on the extent of protection will emerge. Then it will question exactly whose heritage is at risk, and what the role of the heritage institutions should be. Delving deeper into the question of who can decide ‘heritage’ status, and therefore exclude others, will lead to the second ‘principle’ on the ownership and selection of cultural heritage. Finally, the chapter will focus on the dangers surrounding cultural heritage. These dangers could cause losing access to cultural heritage permanently (such as institutions burning down), temporarily (such as the COVID-19 pandemic), or even include ethical dangers of misuse. Predicting these and taking pre-emptive measures is therefore key. The last section will establish the third principle on the responsibility for keeping heritage safe and accessible.


1.1.What is Cultural Heritage?


1.1.1.Problem with Definitions

First, ‘culture’ needs to be defined.1 As suggested by Edward Burnett Tylor, culture is the ‘complex whole which includes knowledge, belief, arts, moral, law, custom, and any other capabilities and habits acquired by man as a member of society’.2 It is ‘socially inherited patterns of behaviour’,3 as the members of the group respond to each other until they form ‘common modes of thinking and acting’, creating shared traditions.4

‘Heritage’ is also a vague term, signifying what was left by our ancestors to be enjoyed and utilised, opening up questions on who inherits what from whom. There is also a challenging choice to be made between the terms cultural ‘property’ and cultural ‘heritage’, despite the shift towards the latter in the legal instruments.5 There are arguments in the academic literature that see ‘heritage’ as broader and more valuable than ‘property’, because property is something that can be exploited.6 At the same time, there is also a potential to reclaim the word ‘property’, but with a revised understanding of the context.7 A deeper dive into cultural property law is needed before selecting between heritage and property at the end of this chapter. Unfortunately, using the combination of two vague terms, ‘culture’ with ‘property/heritage’ will be therefore equally, if not more, challenging for the purpose of legal analysis.

If we turn to the academic literature in our search for a definition, we see that cultural heritage is the result of the cumulative experience of humankind; it is both what was left by previous generations and what will be preserved, developed and left for future generations. It encompasses both the past and the future, it is here the idea emerges that cultural heritage might be more than only ‘old’ objects.8

Needing a more precise definition, we have to turn to legal instruments and the historical framework of cultural property protection. An overview of cultural property law will show that each change in the definition usually reflects the environment in which they were shaped, meaning that factors such as history and politics, at both national and international levels, can affect which heritage items are glorified and which are forgotten. The downside of the law developing as targeted responses to urgent problems is the sudden expansions of the scope, and uneven increases and decreases in relevant parties’ responsibilities.

It will also show a pattern in the treatment of cultural heritage: first, one side’s heritage is destroyed or taken away by their opponents or oppressors, while other parties condemn this. Then, rules are laid down where cultural heritage is defined according to the crisis at hand. Then another conflict arises, and cultural heritage is still destroyed or taken away, so the rules are revised with more input from different parties. Even without the threat of destruction or removal, other challenges regularly emerge (physical, moral, and technological), which means that the rules repeatedly need to be revised. This inconsistent treatment of heritage then impacts how its scope is determined.



1.1.2.Early Stages of Mistreatment: Plunder and Looting

The fate of the enemy’s property during and after wars has long been a subject of debate. In line with the right of conquest, cultural heritage was routinely treated the same way as the rest of the enemy’s property. This meant cultural heritage could also be taken away or destroyed by the winning side, like everything else that belongs to the losing side. This approach reflected the Roman understanding that, the moment a war was declared, the enemy’s property became res nullius – property that belonged to no one, until the winning side captured it without distinguishing between military and civilian property.9

The motives for the taking of enemy property were sometimes as simple as economic gain, such as selling and even melting down valuable materials. Other times, they were also used as evidence of victory or they brought advantage in treaty negotiations.10 At its worst, taking the enemy’s heritage would be a form of cultural genocide, where the traces of their civilisation were removed, and communities’ ties were severed from their land and their past.11

The pleas to exclude certain property from armed conflicts also have early origins. As one of the earliest supporters, in 164 BC, Polybius, a prominent historian, expressed his wish that the conquerors should leave forms of wealth in their original places in order to demonstrate dignity. His warning had two layers, these items did not contribute to the power of the city, but also seeing their art in a new context would cause jealousy and hatred within the defeated parties:


There were indeed perhaps good reasons for appropriating all the gold and silver: for it was impossible for them to aim at a world empire without weakening the resources of other peoples and strengthening their own. But it was possible for them to leave everything which did not contribute to such strength, together with the envy attached to its possession, in its original place, and to add to the glory of their native city by adorning it not with paintings and reliefs but with dignity and magnanimity12



Another practice that emerged was affluent people privately collecting valuable objects, which was eventually followed by the emergence of public museums. The word ‘museion’ was originally used to define where a philosophical school assembled, one example being the Alexandria Museion which had a large hall for gathering in, famously attached to the Library of Alexandria.13 Despite the scholarly and public interest reasoning, and the longer term preservation and access this practice allows, it also meant that objects were gathered to be displayed together in one place, therefore still taking them out of their intended context, in a less drastic fashion compared to their permanent destruction.

As time passed, the principle of proportionality emerged in relation to what can be destroyed in war, and the arguments for sparing religious sites and works were developed. In the seventeenth century, Grotius suggested not destroying sacred or artistic works when there is no military advantage, citing Polybius, Marcellus and Cicero.14 With the growing scholarly interest, monuments and works of art were treated as a ‘distinct category of property’ that was the shared concern of the respublica literaria (republic of letters), that approach proved to be useful in increasing awareness.15

In 1758, Emerich de Vattel argued for sparing ‘temples, tombs, public buildings and all works of remarkable beauty’, because destroying them did not bring any advantage.16 Nevertheless, Vattel commented on the inevitability of destruction at times, especially in bombardments when they are the only means of defeating the enemy.17 In 1772, Rousseau argued for the protection of civilian property unless it was absolutely necessary to achieve a military objective,18 which meant that the scope of suggested protection was even wider (now covering civilian property). Combined with the destruction of remnants of the Ancien Régime, in 1789 the French Revolution also helped solidify the new approach to nationalising the cultural heritage, with the focus on preserving the patrimonie.19

Nevertheless, the practice of removing cultural heritage as an outcome of armed conflicts and colonialism continued well into the nineteenth century. A well-known example is the Napoleonic Wars, which systematically brought items from Italy, Austria and Egypt to the Louvre Museum between 1796 and 1812, based on the argument that France deserved them more. But instead of basing their claim on the rights of the conqueror, the basis for keeping them was that France, ‘as a centre of liberty, of enlightened political thought and the pivot of Europe’, should be where the whole world turned to for inspiration.20 This argument was opposed both at national and international levels, the Duke of Wellington questioned the legality of Napoleon’s acquisitions, and Lord Castlereagh and representatives of other allied powers forced France to return the items, showing an increasing consciousness for cultural heritage.21

Another example is the looting of the Benin Bronze by the British in 1897. The Oba had a specialist guild of bronze casters, and these were made solely for Oba, or to be gifted by him.22 After the vice-consul of British Trading Post’s expedition was killed, a punitive raid was held and countless artefacts including the Benin Bronze were collected and later sold to cover the costs of the expedition.23 These objects are currently held in many different museums and private collections, so their return is not straightforward.24



1.1.3.Inconsistent Legislative Developments

Around the same period, the first set of rules were created. In 1863, at the request of General-in-Chief of the Union Armies, Francis Lieber prepared a set of rules for the Union forces in the American Civil War. This instrument was aimed at controlling the actions of belligerents in the enemy’s land, and it is widely seen as the first attempt at codifying the conduct of war.25

The Lieber Code required the protection of ‘classical works of art, libraries, scientific collections, or precise instruments, such as astronomical telescopes, as well as hospitals’,26 but it also allowed the removal of ‘works of art, libraries, collections, or instruments belonging to a hostile nation’ by the conquering state, only to decide its ownership in a treaty of peace afterwards27 and allowed the property to be used ‘when the public service may require it’.28 This meant that, despite attempts to regulate the conduct of war, cultural heritage could still be taken away, targeted or used in cases of necessity, further contributing to its inconsistent treatment.

The twentieth century did not immediately improve the treatment of cultural heritage either. Two peace conferences were held in 1899 and 1907. Influenced by the Lieber Code, certain buildings were spared in line with the military necessity,29 the 1899 Hague Convention prohibited pillage,30 but allowed destroying or seizing enemy property if it was ‘imperatively demanded by the necessities of war’.31 The 1907 Hague Convention also identified certain items as private property (‘property of municipalities, that of institutions dedicated to religion, charity and education, the arts and sciences, even when State property … institutions of this character, historic monuments, works of art and science’) and made their seizure, destruction and wilful damage subject to legal proceedings.32 It was also necessary for the besieged to place distinctive and visible signs on places to be avoided by land and naval forces. This additional responsibility of indicating one’s own heritage also continued in the other instruments such as the 1935 Treaty on the Protection of Artistic and Scientific Institutions and Historic Monuments (Roerich Pact), the 1954 Hague Convention for the Protection of Cultural Property and national military manuals as well.33

The protection provided by 1899 and 1907 Conventions is important for two reasons: (i) they influenced the 1954 Hague Convention;34 and (ii) they were ratified by some States that did not later ratify the 1954 Convention.35 These conferences were a reflection of the internationalist belief that international law can restrain wars, but their accomplishments for disarmament were insufficient.36 A third convention was due to take place in 1914, but instead the principles were tested by World War I.

After World War I, it was recognised that the rules from 1899 and 1907 were not sufficient for protection.37 The tendency to overlook and justify the destruction of cultural property with military objective was common: for example, the targeting of Reims Cathedral was justified by Germany since it was being used as a French military observation post, but France disagreed with this.38 Although a list of war crimes was prepared, including the destruction of historical buildings and monuments, in the end these crimes were not tried due to the political climate at the time.39

The rules were poorly applied again in World War II, in which Germany caused ‘unprecedented punitive destruction of heritage’.40 Many items were carried off to Germany, and this was later charged as ‘looting and plundering works of art’ at the Nuremberg trials.41 This can be interpreted as a stronger reaction to looting of cultural heritage than before. But it also requires asking whether there would be a trial for looting works of art, if the other atrocities of World War II had not taken place. Furthermore, items forcibly taken from the Jewish families were not necessarily returned to the families, but either returned to the state itself (if they were recovered by the Allied Expeditionary Force) or shipped away as a compensation for Nazi damage (if they were recovered by Soviet Trophy Brigades), not addressed until a later stage.42

Following the destruction caused by two World Wars, the United Nations was formed. Under the UN Charter, which came into effect in 1945, Article 57 foresaw a specialised agency for education and culture. Constitution of the United National Educational, Scientific and Cultural Organization (UNESCO) came into force on 4 November 1946 with 20 signatories.43 With regard to cultural heritage, UNESCO Constitution Article 1(2) stated that the organisation will:


(c)   maintain, increase and diffuse knowledge:

By assuring the conservation and protection of the world’s inheritance of books, works of art and monuments of history and science, and recommending to the nations concerned the necessary international conventions;



An instrument providing more permanent protection for cultural property was needed. UNESCO’s General Conference instructed the Director-General to report on measures to ensure the protection of cultural property during armed conflict in 1949; the preparation of a draft conference with experts began in 1950 and a draft was finalised in 1952.44

They needed to find a balance between getting parties to participate and providing adequate protection, and also ensuring that these rules would be accepted by States with large and active militaries at the time of conflict and chaos; therefore the military necessity had to be taken into consideration.45 Since the 1954 Hague Convention was drafted with war conditions in mind, and under the influence of the Lieber Code, the military was given the responsibility for preserving cultural heritage. But even with its training manuals, and the distinctive signs put up by the besieged, the military has other priorities than distinguishing what needed to be preserved during war – especially when the choice was between human lives and monuments. It is a hard decision between generations of heritage versus the safety of one generation.46

Military necessity is a recurring concept in the chain of events. Although this approach evolved in the twentieth century, it did not completely disappear. This is an indication of how other priorities can reduce the impact of positive developments for cultural heritage. Even when it is not about human lives, there will be other priorities that might require the immediate attention and the funds of the State. The fate of cultural heritage should not be left solely to one party, such as existing governments, which might prioritise other urgent public needs, so heritage should be a long-term and shared responsibility. But understandably, armed conflicts are a difficult time to ensure multiple parties work well together towards keeping cultural heritage safe, even with clear rules in place.47

Article 1 of the 1954 Hague Convention defines cultural property as:


	movable or immovable property of great importance to the cultural heritage of every people … monuments; archaeological sites; groups of building; works of art; as well as scientific collections …

	buildings whose main and effective purpose is to preserve or exhibit the movable cultural property … museums, large libraries and depositories of archives …

	centers containing a large amount of cultural property



This definition was in line with the purpose of keeping the scope narrow and clear by placing an emphasis on buildings where heritage is kept, to make it easier to distinguish under war conditions.48 It does not differentiate according to origin or ownership,49 and covers all heritage that fits this definition. Similar to the 1899 and 1907 Conventions, it is up to the besieged to put up easily identifiable signs on the cultural heritage.50

UNESCO’s domain was questioned since the very beginning, especially: (i) whether it will act like a governmental or non-governmental organisation, (ii) whether it would stay limited to education and culture, or cover other domain such as science, and finally (iii) whether it would rely on a ‘sense of worldwide scientific humanism’ or limit itself to the interests of the majority of its members.51 But the real difficulty lies in the enforcement of the UNESCO instruments. When something goes wrong, there is not much to do other than require the cessation of the wrongful act, or resort to countermeasures, such as trading sanctions or suspension of diplomatic relations.52 But even when these measures are applied, and the international community disapproves, there is no guarantee that cultural heritage will be safe, as seen in the destruction caused by the Taliban or ISIS, or most recently in the example of Russia.



1.1.4.Scope Constantly Growing

After the 1954 Convention, the scope of cultural heritage continued to grow with other instruments drafted and implemented. One of the key instruments in cultural heritage protection was the Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property,53 which was in reaction to the growing interest in archaeological excavations and the artefacts being carried to other countries. Unlike the 1954 Convention concerned with deliberate and accidental destruction to immovables, preventing illicit trade required listing different types of movables.54

Article 1 reads:


For the purposes of this Convention, the term ‘cultural property’ means property which, on religious or secular grounds, is specifically designated by each State as being of importance for archaeology, prehistory, history, literature, art or science and which belongs to the following categories:


	Rare collections and specimens of fauna, flora, minerals and anatomy, and objects of palaeontological interest;

	Property relating to history, including the history of science and technology and military and social history, to the life of national leaders, thinkers, scientists and artist and to events of national importance;

	Products of archaeological excavations (including regular and clandestine) or of archaeological discoveries;

	Elements of artistic or historical monuments or archaeological sites which have been dismembered;

	Antiquities more than one hundred years old, such as inscriptions, coins and engraved seals;

	Objects of ethnological interest;

	Property of artistic interest, such as: (i) pictures, paintings and drawings produced entirely by hand on any support and in any material (excluding industrial designs and manufactured articles decorated by hand); (ii) original works of statuary art and sculpture in any material;(iii) original engravings, prints and lithographs; (iv) original artistic assemblages and montages in any material;

	Rare manuscripts and incunabula, old books, documents and publications of special interest (historical, artistic, scientific, literary, etc.) singly or in collections;

	Postage, revenue and similar stamps, singly or in collections;

	Archives, including sound, photographic and cinematographic archives;

	Articles of furniture more than one hundred years old and old musical instruments.





Since it is based on ‘compromise between exporting and importing states’, the list of protected subject matter is exhaustive, excluding other forms of heritage. Article 1 also allows States to designate what is of importance. While recognising that the most accurate decisions about the nature of heritage can be achieved at a national level, this also means allowing States to determine what can be exported freely for gain.55

This instrument is then followed by the introduction of ‘world heritage’: compared to the 1954 Convention being a reaction to the losses in armed conflict and the 1970 Convention being a reaction to increased trafficking, the definition in the 1972 World Heritage Convention is shaped by the increasing tourism to and accessibility of heritage sites, and the realisation that there are other challenges to preserving heritage such as ‘increasing urbanisation, industrialisation, social and economic upheaval, pollution and climate change’.56 This Convention identifies ‘world heritage’ as something that concerns all humankind.57

The same instrument defines both cultural heritage and natural heritage separately; the definition of ‘cultural heritage’ in Article 1 is similar to the 1954 Convention but with more detail:


Monuments: architectural works, works of monumental sculpture and painting, elements or structures of an archaeological nature, inscriptions, cave dwellings and combinations of features, which are of outstanding universal value from the point of view of history, art or science;

groups of buildings: groups of separate or connected buildings which, because of their architecture, their homogeneity or their place in the landscape, are of outstanding universal value from the point of view of history, art or science;

sites: works of man or the combined works of nature and man, and areas including archaeological sites which are of outstanding universal value from the historical, aesthetic, ethnological or anthropological point of view.58



The common qualifier here, ‘outstanding universal value’, is not defined under the 1972 Convention, but is addressed under the Operational Guidelines. Six of these criteria are for cultural heritage and the other four are more focused on natural heritage.59

World Heritage Status comes with a large increase in the annual number of visitors.60 This status supports the sites and the surrounding areas, but also requires investing in preventing the over-exploitation of the sites.61 The process involves State Parties producing a Tentative List, updated every ten years, and only some of those are nominated (one nomination per State).62 Limiting the number of nominations means there will be some prioritisation in what State parties choose. This could lead to overlooking heritage more valuable to minorities, and/or less likely to attract tourists, thus creating the risk of uneven treatment of relevant communities.63

This was followed by another expansion in the scope of heritage recognised by the UNESCO instruments: intangible heritage. Recognising intangible heritage in the World Heritage Convention was debated but, in the end, it was not included.64 Throughout subsequent developments, solidified by the UNESCO Convention in 2003, intangible cultural heritage was eventually included within the protected scope.65

Article 2 of 2003 Convention defines its subject matter as:


1. The ‘intangible cultural heritage’ means the practices, representations, expressions, knowledge, skills – as well as the instruments, objects, artefacts and cultural spaces associated therewith – that communities, groups and, in some cases, individuals recognize as part of their cultural heritage …

2. The ‘intangible cultural heritage’, as defined in paragraph 1 above, is manifested inter alia in the following domains:


	oral traditions and expressions, including language as a vehicle of the intangible cultural heritage;

	performing arts;

	social practices, rituals and festive events;

	knowledge and practices concerning nature and the universe;

	traditional craftsmanship.66





In terms of stakeholders, this instrument also mentions ‘communities, groups, and in some cases, individuals’ as the parties who should be the ones recognising these as part of their cultural heritage, and mentions that it is transmitted from generation to generation.67 So while creating a national and international responsibility, the instrument still puts the creators of such heritage into focus.68

In parallel, the UNESCO Charter on the Preservation of Digital Heritage also kept its focus very wide and includes both born-digital and converted to digital:


The digital heritage consists of unique resources of human knowledge and expression. It embraces cultural, educational, scientific and administrative resources, as well as technical, legal, medical and other kinds of information created digitally, or converted into digital form from existing analogue resources. Where resources are “born digital”, there is no other format but the digital object.

Digital materials include texts, databases, still and moving images, audio, graphics, software and web pages, among a wide and growing range of formats. They are frequently ephemeral, and require purposeful production, maintenance and management to be retained.69



More recent developments include two recommendations from 2015 on heritage in digital form and protection of museums, showing that UNESCO is trying to adapt to changes in technology and heritage practices.70 This indicates that the scope of heritage can and will change again and will be subject to inconsistent treatment, but this time due to developments other than armed conflicts and illicit trade.

Turning from international to regional approaches, it is also necessary to mention the involvement of the EU71 and the Council of Europe in defining the scope of cultural heritage, which also consists of multiple instruments with multiple definitions:72 The 1954 European Cultural Convention places on its Contracting Parties the responsibility to take appropriate measures to safeguard the ‘common cultural heritage of Europe’ and refers to ‘languages, history and civilisation’ and ‘objects of cultural value’, without providing a clearer list of subject matter.73 The 1985 Convention for the Protection of Architectural Heritage defines its scope very similar to the 1954 Hague Convention and focuses on ‘monuments, group of buildings and sites’.74 The 1992 Convention for the Protection of the Archaeological Heritage of Europe protects ‘structures, constructions, groups of buildings, developed sites, moveable objects, monuments of other kinds as well as their context, whether situated on land or under water’.75

Although focused on a limited region, the Council of Europe Framework Convention on the Value of Cultural Heritage for Society (Faro Convention) provides a wider definition than other European instruments:


Article 2: cultural heritage is a group of resources inherited from the past which people identify, independently of ownership, as a reflection and expression of their constantly evolving values, beliefs, knowledge and traditions. It includes all aspects of the environment resulting from the interaction between people and places through time; …

Article 3: … (a) all forms of cultural heritage in Europe which together constitute a shared source of remembrance, understanding, identity, cohesion and creativity, and

(b) the ideals, principles and values, derived from the experience gained through progress and past conflicts, which foster the development of a peaceful and stable society, founded on respect for human rights, democracy and the rule of law.76



This definition is both wide and vague, in the sense that it includes intangible heritage but also other abstract concepts such as ideals, principles and values. The fact that this instrument limits itself to European heritage still does not provide a narrow scope.

Most recently, the European Commission has published a recommendation on a common European data space for cultural heritage,77 indicating the benefits of digital technologies, especially in light of the pandemic; and encouraging Member States to digitise their heritage in line with the new technology. This recommendation defines ‘cultural heritage assets’ as:



	tangible cultural heritage, such as monuments, archaeological sites, sound and audiovisual material, books, journals, newspapers, photographs, museum objects, archival documents;

	intangible cultural heritage;

	natural heritage, such as landscapes and natural sites, as defined in Article 2 of the Convention concerning the protection of the world cultural and natural heritage;

	born digital heritage.78





The recommendation also sets ambitious goals for 3D digitising all of heritage at risk and 40 per cent of the most physically visited sites by 2030, raising further questions on how beneficial and realistic these goals are.



1.1.5.Principle One: We Need a Broad Interpretation of the Scope

The abovementioned Conventions and Recommendations show how flexible definitions can be, especially considering the later expansions in the scope for intangible heritage and separate instruments for archaeological, architectural and underwater with detailed categories. Furthermore, looking at these different definitions of cultural heritage, it becomes clear that these definitions are reactions to the event surrounding their creation and the varying levels of impact by the stakeholder. That means that it will be impossible to come up with a single definition, and a more flexible approach of ‘guiding principles’ will be used instead. For the scope of cultural heritage, we need a broader understanding of it.


1.1.5.1.Not Limited to the Tangible

The inclusion of intangible heritage in the protected subject matter was already very late, considering that other forms of heritage were recognised nearly 50 to 60 years ago by UNESCO. Furthermore, there were still weaknesses in the 2003 Convention that were subject to criticism. For example, the Convention requires States to identify elements of intangible culture in their territory,79 which does not protect culture as a ‘living, dynamic system’.80 When a part of the culture that changes and grows with people is inventoried, it does not grow the same way, or it is more likely that it does not match the inventory anymore. While it is true that inventories keep a record of what is still being practiced or what is being lost, whether they fully represent the living heritage is debatable.

We should note the work of Laurajane Smith. By critical discourse analysis, Smith identified ‘authorised heritage discourse’ (AHD), in which there is a dominance of technical and aesthetic experts, and state cultural agencies in the determination and treatment of cultural heritage; this discourse (wrongly) prioritises ‘monumentality and grand scale, innate artefact/site significance tied to time depth, scientific/aesthetic expert judgement, social consensus and nation building’.81 Smith emphasises that all heritage is intangible instead, and argues that these places and objects that are seen as ‘heritage’ today, are only so because of current cultural processes and activities that give them a symbolic value.82 But that also means that anything that falls outside this pre-determined scope is not ‘heritage’ and will not receive the same care and attention when AHD is prevalent. AHD therefore not only limits the scope of protected subject matter, but leads to inequality and insufficient representation of certain communities whose heritage falls outside this scope of ‘heritage’ created by AHD.

The prevalence of AHD in the earlier stages of cultural property protection is hard to miss. The instruments discussed above, and UNESCO as an organisation, deserve criticism for prioritising tangible heritage for so long. These instruments largely focused on movable or immovable forms of tangible heritage, until the 1997 Programme of the Proclamation of Masterpieces of the Oral and Intangible Heritage and the 2003 Convention introduced inventorying systems for intangible heritage – even though the method’s effectiveness for safeguarding is already uncertain. Not only were the definitions and scopes focused on the tangible, but less visible damages of the intangible heritage were not addressed. This also put the needs of communities with primarily intangible heritage at a disadvantage.

Does the inclusion of intangible heritage suddenly solve the problem with AHD? Not at all. There are still significant issues with the heritage inventories and ensuring community participation. But at least the dynamic relationship between tangible and intangible is more visible to all parties. Around the same time as the 2003 Convention, UNESCO also described heritage as ‘a major vehicle of human aspirations’ and argued that tangible heritage is its physical form but that it is intangible heritage that is ‘the motor and the steering mechanism’.83 So then it has to be recognised that not only does the scope of ‘cultural heritage’ include intangible heritage, but it becomes necessary to preserve the tangible items to indirectly safeguard the intangible.

So, the answer to the question ‘does heritage have to be tangible’ is no. The tangible and intangible distinction is already wrong, and viewing them as separate domains intrinsically ignores the heritage of some stakeholders. One way to achieve this would be to view ‘material culture’ only as one part of ‘heritage’ scope, and not even the important part.84 Instead, it is the intangible aspect that gives rise to the necessity for protection of the physical.85 While the later chapters will focus on the digitisation of heritage institutions’ collections of tangible objects, it should be noted already that those are the digital copies of the entirety of heritage, both the tangible and intangible elements, whose loss should be prevented.



1.1.5.2.Not Limited to the Pleasant

Whether heritage has to be pleasant is the next question, considering how monumental and aesthetic heritage has been prioritised by experts and has dominated the World Heritage List for a long time. This fits well with the ‘Disneyfication’ of heritage, where heritage has to be simplified and sanitised regarding any negative messages in order to attract tourism.86 But in reality, cultural heritage can be manifested in various ways similar to everything that humans experience. Heritage does not have to be pleasant; it can be dark or disturbing, or it can reflect a negative event.

Looking at the wording of UNESCO instruments shows that there are multiple references to heritage being ‘of great importance’ (1954 Hague, 1964 Recommendation),87 ‘of importance for archaeology, prehistory, history, literature, art or science’ (1970 Convention), ‘of outstanding universal value’ (1972 World Heritage) and ‘of historical, artistic, scientific or technical value and interest’ (1976 and 1978 Recommendations).88 In contrast, later instruments’ definitions rely less on the idea of value, but instead refer to being ‘recognized as part of their cultural heritage’ (2003 Convention) and ‘a reflection of their constantly evolving values, beliefs, knowledge and tradition’ (2005 Faro Convention).89

This is especially visible in relation to the World Heritage Convention. At the earlier stages, some parties expressed their opinion that it should be about celebrating achievements: ‘the intent of the Convention on the cultural side has always been to commemorate man’s great creative activities and not his negative accomplishments.’90 Thankfully this approach was not followed by the other delegations and heritage signifying negative experiences still made the list early on.

But the problem with qualifiers such as ‘outstanding universal value’ remains, which is that they are vague and can be interpreted as assuming cultural heritage has to be grandiose, highly valued works of art (combined with a Western-centric view to what counts as valuable), which risks ignoring the heritage of the rest of the world. The term ‘monument’ is criticised for taking on particular registers such as ‘power, greatness and beauty’,91 which also lead to forming a similar idea of what needs to be preserved. Relying too heavily on this way of approaching heritage and assuming cultural heritage should only consist of pleasant, aesthetic and old monuments ignores the value of others that are unpleasant or even mundane,92 and would lead to forming an incomplete understanding of heritage.

However, then there is also the question of whether all cultural practices are ‘respectful of the principle of humanity’ and therefore worth saving, Slim questions how we would react if ‘Hitler Youth or the Interahamwe in Rwanda had insisted that we respect their club houses and the flags and uniforms … because they are key spaces of their culture’.93 This is difficult, because on one side if the opinion of the current society is surveyed, people might disagree with the preservation of certain heritage after viewing things through current societal norms. But the outcome would have been different 50 or 100 years ago.94 However, if current and future generations have nothing to learn from such heritage and do not want to keep it, then who exactly is the heritage valuable for, if the values of an uncertain future generation cannot be predicted?

There is also the issue of benefit for past generations versus current inhabitants. Can a heritage site lose its heritage ‘value’ if it turns into something more convenient for the locals living around it? In practice, it is possible to be delisted from the World Heritage List if a site loses its previous characteristics and does not take the necessary measures in time.95 In 2009, Dresden Elbe Valley was removed from the World Heritage List due to losing its outstanding universal value after the building of Waldschlösschen Bridge to reduce traffic congestion.96 A poll taken shortly after the delisting decision showed that the majority of the participants did not think the UNESCO title was necessary and the majority voted in favour of the bridge.97 More recently, Liverpool (listed as ‘Liverpool – Maritime Mercantile City’ in 2004) was delisted by UNESCO in 2021, due to the development of Liverpool Waters damaging the outstanding universal value and its authenticity and integrity.98 Similarly, the loss of heritage status is argued to have not affected the locals.99 When heritage status and the goal of improving the daily lives of the communities conflict, the living might take priority – this is also an example of different priorities in the treatment of cultural heritage, a lighter version of military necessity (and human lives) taking priority over protection of heritage in armed conflict.



1.1.5.3.Not Limited to the Old

In connection with not recognising heritage as a living thing, there might also be the perception that heritage needs to be ‘old’. As noted by Smith, as part of AHD, authenticity/age of heritage became especially important in the nineteenth century, and this also means only experts are able to legitimately speak on behalf of the past.100 This also means that the values of these past experts played a big role in what we consider as heritage now.

Except for a few, cultural property instruments rarely determine a time-range for heritage. For example, underwater heritage limits itself to traces of human existence that are partially or totally underwater for more than 100 years, because the 2001 instrument was influenced by the 1985 European Convention on Offences relating to Cultural Property.101 Another example is Historic England, which usually requires listed buildings to be older than 30 years.102

Of course, the impact of past events can only be recognised and understood with full clarity after some time has passed. Likewise, on most occasions, the regular, day-to-day use of an object will end long before it is placed in a museum. But just being old is insufficient, there is also the element of intention to preserve by relevant parties, and heritage institutions will select what is displayed and cared for. For example, objects that were originally treated like garbage, such as leaflets and ticket stubs from the past, are now displayed in museums.103 On some occasions, sites with more recent significance are also preserved.104 So it is hard to pick an exact length of time, and also to apply this logic to the preservation of decaying heritage. In defining the scope of heritage, we must understand that it is not just the objects held in institutions but a constantly growing body of things. Insisting on limiting cultural heritage with an arbitrary definition of ‘old’ only puts humankind at a disadvantage.

Having a single definition and scope for cultural heritage would be convenient, but unfortunately this is not the case. The scope of protected subject matter changed and grew according to historical developments and the purpose of the instrument. But limiting the scope to tangible, pleasant or old objects would only give us an a limited understanding of what is involved. Therefore, instead of having precise definitions, it is logical to draw some principles from cultural property legislation and literature and use these principles to guide the discussions in the upcoming chapters. The first guiding principle emerges here: the scope of heritage shall be construed in a wide manner, heritage is more than only the tangible, pleasant and old objects. Both tangible and their digital reproductions are vessels embodying heritage. But the inclusion of more recent heritage will then conflict with a time-limited monopoly (copyright) in the rest of the book.





1.2.Whose Heritage?

The second question is whose heritage is at stake, given that this is an area with multiple stakeholders with opposing views on ownership. This question is not just about where the tangible objects are held, but also determines what is preserved or listed, who is responsible for taking the right steps at the right time, and finally, who can access heritage. The issues around ownership especially matter for the rest of the book, when cultural property law and copyright law give different answers on who ‘owns’ the object and the rights.

The problem with the past is that there is no specific owner; some things are meant to belong to everyone and some need to be controlled by a certain community which understands the underlying intangible values better than others (such as nations, groups and individuals, or other overlapping groups such as researchers and the heritage sector). At the same time, no one should own the past, because it is not something to be owned in the first place.

Similar to the scope question, cultural property law is not helpful in solving this. An overview of the instruments provides us with references to ‘heritage of every people’ (1954), ‘heritage of a country’ (1964), ‘peoples of the world’ (1968), ‘civilization and national culture’ (1970), ‘heritage of all nations of the world’ (1972), ‘in the opinion of the competent bodies in individual States’ (1976), ‘common heritage of mankind’ (1978), ‘common heritage of all Europeans’ (1985), ‘cultural heritage of all humanity’ (2001), and ‘communities, groups and, in some cases, individuals’ (2003).105

This is where we see another inconsistency in the treatment of cultural heritage. Not only is its scope vague, but its owner is also uncertain. The tendency to associate heritage with either a specific group or the whole of humankind corresponds with the purpose of each instrument, and therefore is important in the forming of the second principle.


1.2.1.Cultural Internationalism versus Nationalism

In addressing ownership disputes, it is necessary to mention John Henry Merryman, who is seen as the leading theorist on cultural property law, whose arguments have shaped the debates on cultural property over many years.106 Merryman identified two ways of thinking about cultural property: cultural internationalism and cultural nationalism. These approaches can potentially help in addressing questions on where heritage is held, and who should be responsible for it.

Cultural internationalism is the understanding that cultural heritage is part of a common culture, regardless of its origin or current location.107 The 1954 Hague Convention identifies heritage as something that belongs to everyone; its Preamble even states that the protected subject matter is ‘the culture of all mankind, since each people makes its contribution to the culture of the world’.108 This approach makes it a shared concern, requiring States to take responsibility for the protection of all cultural property. UNESCO itself is also mostly internationalist, with its purpose being to establish the ‘intellectual and moral solidarity of mankind … to preserve peace’,109 therefore attaching a stronger meaning to its actions.

At the opposite end, cultural nationalism gives objects a national character. A significant distinction in cultural property law is dividing the world between source nations (cultural heritage-rich countries with fewer resources and less demand) and market nations (where demand for heritage exceeds supply).110 The nationalist approach gives source nations control over the movement of cultural heritage and supports their repatriation claims. As a result of the earlier understanding that the winning State is free to take the cultural heritage of the losing State, many objects are currently kept and displayed in different countries. It is common for countries to seek to recover their cultural heritage removed due to colonialist approaches, and these efforts are supported by the 1970 Convention. The 1970 Convention is different from Hague 1954 in the sense that it does not distinguish between times of war and peace. Another major difference is that the 1970 Convention mostly shows a nationalist approach: it builds on the previous understanding of cultural property needing protection, but it gives heritage a more national character and highlights the importance of the context.111 The weakness of this Convention is that it is essentially an uneasy compromise between source nations wanting their heritage back, and market nations wanting to move art and antiquities; and the latter have unevenly influenced the negotiations, thereby affecting its cut-off date, recommended measures, and subsequent participation by the States.112

In between these two approaches, cultural internationalism is continuously visible with the development of international rules. UNESCO instruments are one of the few opportunities to give preservation responsibility an international character, as it achieves something different from national measures. It is understandable that the references to humankind are abundant for when cultural heritage is in danger, and it makes sense to view it as a shared responsibility. However, that is more applicable for some forms of dangers. Based on the relevant instruments, armed conflicts and natural erosions are dangers that concern the whole of humankind, requiring action to be taken at the international level and ensuring that these are moved to safety and/or added to a list. But the dangers of looting and loss of the intangible require a more localised approach on who can identify and react to such behaviours, and who has more to lose.

While recognising the benefits of seeing preservation as an international responsibility, there are few problems with seeing this as an ‘ownership’ issue. More ardent supporters of internationalism will also argue that these humankind arguments should extend to who keeps cultural heritage where, and this conflating of ownership with responsibility is problematic; ownership and responsibility are two different things.



1.2.2.Problems with the ‘Ownership’ Question


1.2.2.1.Ignoring Communities within Nations

The first problem is whether the internationalist/nationalist distinction is helpful to everyone involved, given that the treatment of heritage also concerns communities within source nations. Returning objects to their source nations does not automatically solve the ownership concerns. Suggesting a ‘third way of thinking’, Lixinski both criticises and provides an alternative to Merryman’s arguments on nationalism and internationalism, arguing that framing it as a debate between nations excludes communities from international decision-making, and therefore damages heritage in the long run, instead they should be added to this debate as a ‘way of pluralizing access to law and decision making’.113 However, it is only fair to recognise that this is not something that can be achieved by cultural property law alone, and has its roots in how minorities are treated by the majority in any given State, which can change from year to year depending on historical and political developments at the time, and which is outside the scope of this book.114

Even if repatriation is achieved, determining the owner internally can be challenging. Since movable objects are transferred from place to place, it is possible for them to show the characteristics of more than one culture.115 It is especially difficult if the object was taken in the distant past and if more than one group claim ownership of the same item. Furthermore, the community might be elsewhere, since geographical proximity does not always mean closer connection to the heritage: Smith argues that prioritising local communities due to geographical proximity may lead to ignoring displaced people such as the Indigenous groups in post-colonial countries.116



1.2.2.2.Conflating Ownership with Responsibility

The second problem is that cultural internationalism will always have an unfair advantage when the preservation responsibility and the right to keep the objects are treated as the same thing. In his works, Merryman gives the example of endangered works being moved to places where they can be better preserved, and describes the efforts towards the return of their heritage as ‘destructive retention’.117 According to Merryman, it is ‘tragic’ for these objects to be ‘hoarded’ by States without any resources, when they could be better preserved by other States that are able and willing to provide better care.118 In another essay, Merryman defines cultural nationalism as ‘nation-oriented’, and he argues we should be more ‘object-oriented’, with an emphasis on three independent considerations: preservation, truth and access.119

In response to the ‘destructive retention’ argument, such recovery attempts by source nations are necessary to strengthen their cultural identity and their connection to the land. They can make better use of their cultural heritage object by displaying or using it within its original context, such as heritage sites.120 If Merryman’s aim of ‘object-oriented’ approach is about getting the object to reveal their ‘truth’,121 would their source location not provide the best context? Even the wording of ‘object-oriented’ versus ‘nation-oriented’ already implies that only certain countries will know what is best for the object.

Another argument used by internationalists is that these museums are serving the public and therefore where they are kept should not matter as long as they are more accessible. This argument is then combined with arguments on how institutions like British Museum or the Louvre would be empty if certain objects were repatriated to their original locations, and those locations would be more difficult to visit. In an unpublished lecture, former director of British Museum Neil MacGregor argued that the British Museum could have been founded in any other European capital and is only in London because its founder wanted a place ‘where it would be best used by a large number of people, international people as much as possible’.122 To support this, it is argued that the display of a cultural heritage object in another State does not necessarily remove its national qualities. For example, in regard to the Parthenon Marbles, Merryman suggests that ‘one can admire the Greekness of the Marbles … without concluding that they belong in Greece’.123 But would these national qualities not be appreciated most in a national context? It is also often argued that if they were to be returned, they would be displayed not in their original place but in an indoor museum in Athens.124 However, this is also a weak argument considering that the indoor museum is very close to the Parthenon, and that indoors provides better protection, so avoiding outdoor deterioration should be celebrated as ‘object-oriented’ as described above. The discussions on the fate of the Marbles are vast and beyond the scope of this book.125



1.2.2.3.Ownership is Further Complicated with the Creation of Copies

Ownership discussion is further affected by the ability to make copies. When physical boundaries are removed, this reduces the starkness of cultural internationalism/nationalism distinction.126 If these copies are then shared online, that also reduces the context problem, by allowing users to view objects within their intended context or in connection with different items, especially if they are held in different countries that are unwilling to return the objects themselves.

A proposal for making digital copies also emerges from the plans for African cultural heritage held in France. After Emmanuel Macron promised their restitution in 2017, a report was prepared by Felwine Sarr and Bénédicte Savoy.127 The authors recommended measures on objects in different categories, and came up with a three-phase plan for the return of objects. The second phase (which was foreseen between Spring 2019 and November 2022) included ‘sharing of digital content’, where digital copies were to be shared on an open-access platform and the ‘rights of reproduction’ to be subject to revision regarding requests from African countries from where the objects originated.128 However, this report does not expand on the treatment of these copies.

Another example is the scanning of the Nefertiti Bust by two artists. Discovered in Egypt in 1912, this object has been in Germany ever since. Two artists shared the scans of the bust online in 2015, claiming that they brought their own scanner to the museum for the purpose of criticising the taking of cultural property by Western countries.129 They subsequently shared the scans online and claimed that they were ‘returning the heritage’, although there were some concerns about the quality of scans.130 The artists also decided against giving the scans to the Ministry of Culture of Egypt and decided that it is best that they remain public.131

The term ‘digital repatriation’ is increasingly used for making heritage remotely available to source communities in Europe, US and Australia.132 This seems like a positive development at first. But in reality, nothing is repatriated, making this kind of ‘repatriation’ only desirable as a temporary measure or when copies need to be accessible to the multiple parties living in different locations. Not only do these copies not solve the problem of ownership, but they might even function as a distraction. Going back to the example of the Parthenon Marbles, whose cast copies were rejected in the past,133 3D copies online also have not stopped the repatriation efforts.134 Similarly for Benin collections kept in European museums, it is suggested that online availability of digitised collections is being used to distract from returning them.135 The Sarr-Savoy report’s approach to digitised heritage was also criticised by scholars regarding the uncertainties surrounding the ownership of intellectual property rights and the conditions of the open-access.136

Willingness to cooperate seems more likely when the tangible object has deteriorated or been destroyed completely. In these circumstances, having a digital copy can be positive, serving as a representation of what was lost, while still providing the same information and enjoyment to the public. But as long as originals are still in existence, the original object will always be more valuable than its copies due to its ‘aura’.137 What makes these objects valuable for stakeholders is their age and authenticity; so for heritage that still exist, repatriation requests and the debates on ownership cannot be solved by creating more copies. Digital repatriation cannot be sufficient on its own, and arguing otherwise would severely underestimate the existing tensions between nations, and between nations and communities.138 Additionally, creation of digital copies then creates a new set of ownership disputes for the copies of heritage – especially in the realm of intellectual property that will be addressed in chapter two.139




1.2.3.Questions Beyond Ownership: Who Selects What is Preserved and Accessed?

It is also important to pay attention to the difference between owning heritage and controlling heritage. Even if the question of who should own cultural heritage is answered in one of the two ways identified above, it does not fully answer who would be responsible for other decisions. This is because control over cultural heritage not only means keeping it, but determining how it will be displayed (or if displayed at all), how it will be interpreted (in a context that could be inconsistent with the source country) and choosing which conditions will be applied for access. So, when this control switches to the externals, this means a great loss to the community.

Also worth taking into consideration are the arguments by Warren on what is framed as an ‘integrative perspective’.140 Warren introduces ‘the 3R’s’ which dominate the discussion on the ownership of cultural heritage (namely claims concerning restitution, restriction of imports and the rights of ownership and access) and argues that instead we should focus on the impact of conceptual frameworks, especially oppressive ones (such as Western, patriarchal, male-identified assumptions) and the language we use.141 Especially noting the bias in how the debate is framed as an ownership dispute and a win-lose perspective, Warren suggests that an integrative perspective is embraced, where the cultural heritage debate is less focused on finding an owner, and more focused on preservation and custodianship with a diverse approach to values and a flexible approach for reaching compromises.142

Even the choice of which items of cultural heritage have been preserved up to this date is valuable information in itself, because it allows us to see what was considered worthy. But we already have an incomplete picture of remaining heritage that is supposed to belong to all humankind. The items preserved so far are incomplete, in the sense that, until a certain point in history, they were chosen by white, upper-class, male curators, which reflects the impact of AHD.143

Given that the instruments and lists originated from Europe, it is not surprising that Western and tangible heritage are receiving more attention – not unlike other imbalances in relation to resources in the treatment of heritage. Two decades after the World Heritage Convention, studies revealed that European sites and Christian monuments were overrepresented.144 A ‘Global Strategy for a Representative, Balanced and Credible World Heritage List’ was developed, which encouraged going beyond the narrow definitions of heritage.145

The abovementioned 2003 Convention is a part of the efforts to recognise a diverse range of voices; both this Convention and its predecessor the 1997 Masterpieces programme required States to seek the widest possible level of participation from communities, groups and individuals. While the 2003 Convention was different from the previous instruments in the sense that it focused on communities, as opposed to nations or humankind, there is no guarantee that the suggested cooperation would take place during heritage nominations. The Convention on the Protection and Promotion of the Diversity of Cultural Expressions is also similar in its purpose, referring to how ‘cultural diversity forms a common heritage of humanity and should be cherished and preserved for the benefit of all’.146 But even with all the good intentions in cultural property law, it is not guaranteed that the State will want the same things as the community. These instruments refer to ‘experts’, however who these experts are plays a much bigger role in practice; that also connects with AHD introduced above.147 By determining what should count as cultural heritage, these experts effectively create or destroy heritage.148 That also means that current curation decisions also have an impact on how the next generation will view the world so it is a positive development that representing diverse forms of heritage is now being taken more into consideration by scholars and heritage institutions.149

Looking specifically at who makes these decisions, there is not a closed list of ‘memory institutions’ in the UNESCO instruments. But what they have in common is that these institutions are curated by humans despite their seemingly universal and infallible positions.150 So despite the best of intentions, curation decisions might still be influenced by external factors, such as reduction in resources, input by the funders (State or private), and an ongoing attempt to gain visitors’ attention. Therefore, although these institutions do have the responsibility for these decisions, it is necessary to be collectively avoiding any potential bias in selection and access.



1.2.4.Principle Two: Heritage is ‘For Everyone’ – But How?

When we turn to the ‘whose heritage’ question, there is again the risk of contributing to the inconsistent treatment of cultural heritage. In terms of responsibility, saying that everybody is responsible also creates the risk of neglect, almost as a form of bystander effect. That is why it is vital to have clearer rules on the matter and increase public awareness of the importance of cultural heritage – something that UNESCO strives to achieve. The rules must be clear in who is doing what, although this is not very easy when there is no one to enforce them.

While recognising guidance from organisations such as UNESCO is beneficial for international cooperation, it should not be assumed internationalism equals better preservation. Better preservation or more visibility cannot negate the need to repatriate. But cultural nationalism is also not sufficient on its own, as there could be more important urgencies at the national level. It is also important to consider risks of giving into the authorised heritage discourse,151 ignoring the needs of other actors within nations (third way of seeing heritage)152 or seeing this as a win-lose situation.153

As illustrated with the examples, international cooperation and motivation to preserve is possible, and it is even easier when the said object no longer exists, but the question of who ‘owns’ heritage is not going to go away as long as tangible copies exist. Copying heritage, and effectively making it accessible to everyone, is not going to make ownership less important. On top of that, ‘digital repatriation’ carries the risk of distracting from actual repatriation, and dematerialising heritage creates further ownership questions about who will own these copies.

Beyond the ownership of physical objects and their copies, there are also selection decisions that lead to inconsistent treatment of heritage. Unfortunately, selecting what gets to be preserved is usually far from perfect and is impacted by many factors such as the institution type, funding, motivation, existing bias and their willingness to receive attention from visitors. That is both true for the heritage that reaches us, and heritage that we are leaving for later. Decisions need to be made with diversity and inclusion taken into consideration.

Even if cultural heritage overcomes the hurdles of preservation and selection, there are also questions of access to heritage and its copies. Similar to the first part on defining cultural heritage, we are again left with multiple views and challenges. In that sense, the second guiding principle should be identified as ‘heritage should be for everyone’. How that is achieved varies, and will depend on the international, national and institutional practices, and the voices of multiple stakeholders.




1.3.Heritage in Danger

The first two sections established that cultural heritage has a wide scope, and its ownership, selection and responsibility involve multiple stakeholders. However, this can also cause slow responses as the wider actions seem to be prompted by specific incidents. The attention given to cultural heritage could increase on certain occasions, but this might not be a consistent kind of attention. There could be other priorities, especially in relation to military necessity. It is therefore important to think of keeping cultural heritage safe and accessible as a constant motivation.


1.3.1.Ethical Dangers

While the idea that heritage has to be recorded in tangible form comes from the Western understanding of permanence,154 in line with AHD introduced earlier, it would be simplistic to assume the West only has tangible heritage: instead, cultural heritage in both East and West are subject to all forms of dangers. Ethical challenges concerning the treatment of heritage are not within the scope of this research, but they are still relevant for the treatment of tangible copies.

The underlying problem to consider is whether cultural heritage is more or less vulnerable when it is not recorded in any material form. While oral traditions are lost on a regular basis, in other instances they can last longer than tangible – for example a nomadic community leaving behind the tangible elements but carrying their traditions, or a monument being destroyed in war while the community moves away with their knowledge and memory intact.155

There are also circumstances where cultural heritage is recorded by externals to a community, which can have more devastating effects in the long run. The decisions made by externals, or their ancestors, might upset communities, and can lead to an altered and sterilised version of the past being displayed. In line with ‘digital repatriation’ introduced above, externals deciding to digitally ‘repatriate’ the heritage of others also carries the risk of accidentally releasing sensitive heritage to the internet.156 At times, communities might not even be aware that any recorded versions exist. For example, Fourmile refers to the tapes of her grandfather speaking the language in 1959, coincidentally located in Australian Institute of Aboriginal Studies (currently Australian Institute of Aboriginal and Torres Strait Islander Studies): ‘Some of my people have been trying to encourage and revive our language for about the last 10 years … is it deliberate government policy to limit funds to institutions … and thus maintaining our ignorance for political purposes?’157

It is even more concerning when these copies are created by externals who may want to commodify or limit whether their copies can be freely enjoyed by the source communities. Such are the examples of the collector who sold the tapes to Maliseet communities but refused their further copying,158 or the copyright owner who refused to give copies of recording of the sacred ‘Red Ochre Ceremony’ to the Pitjantjatjara delegation who only accidentally found out that their sacred ceremony was recorded.159 These challenges get especially complicated when IP law implications are taken into consideration, discussed in chapter three.



1.3.2.Physical Dangers

On the other hand, there is much attention on the physical dangers faced by heritage. Military necessity has been very visible throughout the development of cultural property law, and still functions as an excuse for destruction. Intentional destruction of heritage is identified as a war crime in many national and international instruments but it still occurs. Since cultural heritage is a direct reflection of human experience, damaging it functions as an effective way to erase the shared identity of the group in question.160 An example is the destruction of the Bamiyan Buddhas in Afghanistan, which set a precedent for other violent acts of iconoclasm, such as the destruction of Iraqi heritage sites in 2015 by ISIS. These destructive activities were filmed and published by the people who performed them, which is another way to demotivate others.

Even when an attack is expected, it might not be possible to intervene or move heritage to a safer location in time, and especially in the case of immovable heritage. The Bamiyan Buddhas were built in the sixth century, survived until 2001 and were destroyed with gunfire and dynamite in only a few weeks; it becomes clear that things change very quickly for heritage that has endured many centuries.161

But even without armed conflict, other physical losses still occur. From the flooding of the Arno River in November 1966, which caused damage to Florence’s libraries and museums,162 to the fire that destroyed Notre-Dame in 2019,163 our recent history is filled with natural disasters that caused damage.164 In most of these cases, there might not be enough time or resources, especially if disaster strikes suddenly.

If there are limited resources or more serious threats to human life, protection of heritage will very likely lose its priority. In order to avoid this decision between human lives and cultural heritage in a time of crisis, it might be safer to create copies of the cultural heritage in advance.

Even if the heritage is held in safe locations and institutions, this does not completely solve the problem of natural deterioration, which is neither deliberate nor accidental. Leaving materials as they are can cause the knowledge that is contained within them to be permanently lost. The negative impact of factors such as temperature, humidity and light also depends on the medium and how long they are left unattended. For example, paper-based objects suffer damages to the material and binding,165 photographs start to shrink and form gas bubbles over time and decaying acetate and nitrate becomes very flammable,166 and films can be damaged in high temperature environments.167 Generally, it is suggested that heritage institutions should first invest in improving storage conditions and then, if they still have resources, spend them on other preservation methods.168



1.3.3.Role of Technology

Technology can both help and prevent the preservation of heritage: it can provide newer, faster and more efficient options for effective preservation of cultural heritage (such as improving conditions, format changes, restoration or dematerialisation) and also make it easier to access it. But technology also keeps evolving at a speed where previously documented material and born-digital material can easily become obsolete, thus wasting all the effort and investment.

It is not realistic to always expect every heritage institution to own necessary equipment to display every format in their collection at any time and to keep them properly maintained.169 Several examples can be given of analogue technologies facing problems. For instance, the projectors for 8mm films are not as common as they were 25 years ago, and if a projector cannot be found, the films are impossible to access without a format shift.170 Similarly, Nelson Mandela’s Rivonia trial speech could not be played by the National Archives of South Africa since the hardware to play dictabelts is no longer available; these recordings were restored after long attempts by audio engineers and the British Library.171 Keeping track of which formats are becoming obsolete requires constant attention and technical knowledge.

More recently the COVID-19 pandemic had a great impact on the culture sector and access to cultural heritage.172 Museums especially suffered from this: a May 2020 UNESCO study found that 90 per cent of museums were temporarily closed while 10 per cent may never reopen.173 The research also highlighted the uneven availability of digital heritage in African states and Small Island Developing States.174 The International Council of Museums (ICOM) report from 2021 also confirmed that the pandemic greatly increased the shift to digital activities and how multiple waves of lockdowns had a detrimental effect on heritage staff.175 While its impact is greatly reduced at the time of writing, the pandemic was also a form of crisis where there were understandably other priorities, especially human lives. While it sped up the transition to digital, it also means that a similar pandemic, or other disasters such as climate change, might cause similar obstacles for cultural heritage.



1.3.4.Principle Three: We must keep Heritage Safe and Accessible

Cultural heritage regularly faces physical and non-physical challenges. Measures are in place: for dangers such as armed conflict or looting, there are rules at the international level. For dangers such as natural disasters and natural deterioration, there are regional or national rules and internal guidelines. Obsolescence is also a problem that is taken care of as the technology moves forward.

The solutions include moving heritage from danger zones to where they can be kept safely, then invest first in the storage conditions, then preservation methods, and finally in the digitisation of the cultural heritage. But these steps need to be taken at the right time. It does not help to copy objects only after they are damaged, or try to restore obsolete formats. This does not mean everything needs to be, or can be, copied in advance, as there are limited resources. But it is something to strive for: the third principle is heritage must be kept safe and accessible. If it is not possible to keep the objects themselves, then we need to think about alternative ways to achieve preservation and access through their copies. Echoing Principle Two, if we argue that heritage concerns everyone, then keeping it safe and accessible for future generations becomes a shared responsibility.




1.4.Conclusion

Looking at the scope of heritage, neither the academic literature nor the international instruments provide a single uniform definition. Through multiple instruments, the scope of heritage has expanded. Different approaches to ownership, decision making and challenges were also introduced.

Even the terminology suffers from uncertainty. The legal instruments and academic literature have a tendency to use the terms ‘cultural property’ and ‘cultural heritage’ interchangeably. Earlier instruments tend to favour the term ‘property’, as instruments prior to UNESCO did not actually address the concept of cultural heritage at that point and used the term ‘property’ in line with property rights.176 Although the term ‘heritage’ was used within the Conventions alongside ‘cultural property’, it was first used on its own as the main subject matter in the 1972 Convention. Some scholars argue that treating it as ‘property’ gives the implication that its exploitation is free, and risks the commodification of culture. In addition, the term ‘cultural property’ can be criticised for being a ‘western concept’.177 In contrast, using the term ‘heritage’ is deemed broad and dynamic, and implies something ‘valuable’ is inherited that encourages its preservation.178 For the sake of consistency, the term ‘heritage’ will be used in the upcoming chapters, as the term currently utilised by UNESCO.

But after examining the expansions and challenges, significant problems emerge. Having a single definition, scope and terminology would understandably make things simpler. But none of it is really that simple. In addition to the historical pattern of not prioritising heritage due to military necessity, there are further challenges regarding its ownership and selection. Even after accepting the international responsibility to keep heritage safe, there is no single answer to the internationalism/nationalism distinction, and the ownership questions might be slightly blurred but not completely solved by creating further copies.

Instead, it makes sense to proceed with principles which are: (i) broad interpretation of the scope is needed, with heritage including old and new, pleasant and unpleasant, tangible and intangible, (ii) heritage should be for everyone (which is not limited to the physical ownership, but the decisions on display and access), (iii) there is public heritage interest in keeping them safe and accessible.

The previous two sections answered the questions of ‘what’ and ‘who’, whereas the final section focused on the question ‘why’. Now we have to look at the question ‘how’. To keep heritage safe and accessible, it is time to assess the feasibility of making copies, specifically digital copies. The next chapter will focus the digitisation process and the copyright implications.
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2

Copyright Implications of the Digitisation Process

Copying cultural heritage is not a new practice. Even before digitisation was a possibility, rare and deteriorating manuscripts and paintings were copied sometimes even by their authors themselves. Similarly, three dimensional objects were copied by casting, in which melted material is poured into a mould. Cast copies were then displayed in museums in distant locations for educational purposes, even though all parties already knew they were copies.1 Even digitisation is not a new practice, as digitisation efforts were in place as early as the 1970s.2 Digital photographs of paintings and scanned books are already used widely for preservation and dissemination of cultural heritage.

Although it is beneficial for heritage, among the biggest obstacles to digitisation are the legal challenges and uncertainties that reveal themselves before, during and after the digitisation process. These legal challenges will cause an additional layer of inconsistency in the treatment of cultural heritage. Out of these challenges, copyright law arguably has the most complicated relationship with technology. With each development, such as the printing press, radio, television or the internet, copyright law had to adapt to new subject matter, new authorship, new ways of infringement and new potential defences. In this chapter, the digitisation process will be examined from a copyright perspective.

But, as a disclaimer, it is not the only intellectual property (IP) right involved in the treatment of heritage: patent and trade secret protection apply to traditional knowledge and skills; design law applies to the visible characteristics of heritage; and trade mark protection and geographical indications apply to signs identifying certain cultural heritage. Although the boundaries of registered rights, such as patents or trade marks, are a bit clearer compared to copyright (which does not require registration) there is no guarantee that the relevant individuals/communities will want to proceed with registration. There are also attempts at the international level for the protection of traditional knowledge, traditional cultural expressions and genetic resources as a new form of IP.3 In addition, depending on what is digitised, there are further legal implications for data protection and contract law; and depending on location, there are further national heritage codes limiting the use of heritage without the permission of authorities.


2.1.Digitisation: How Did We Get Here and What is Next?

Digitisation involves turning analogue materials into a binary code, which can be stored and accessed electronically. Microfilms were more common in the past as a durable method: they only work for some materials, but they can survive for hundreds of years (at least according to accelerated ageing tests) and can be viewed with any light source, even after minor damages.4 Nevertheless, the cultural heritage sector has slowly embraced digitisation, mostly for its access benefits.

Although people may think of Google Books, the Digital Public Library of America (DPLA) or Europeana today, digitisation efforts in US and EU go back in decades. Early US projects include Project Gutenberg in 1971, Prelinger Archive in 1983, Internet Archive in 1996 and the Million Books Project, which reached 1.5 million copies in 2007.5 Carnegie Mellon had the Universal Library project, and the Open Content Alliance included Microsoft, Yahoo and several major libraries digitising their content. Mass digitisation gained more attention from the public when Google started working on its two connected projects, one with libraries and the other with the publishers (Google Partner Program and Google Print – subsequently called Google Book Search). For publishers, the attraction was Google directing the users to purchase the full text from their websites. For libraries, especially those with limited resources, being involved in this project meant getting their collections digitised and receiving digital copies. Compared with early digitisation efforts, there are a few main reasons why Google’s projects might have attracted more attention than previous ones: (i) the company’s superior indexing; and (ii) its financial and organisational commitments to its participants.6 But what makes this project even more significant for our purposes is: (iii) the lawsuit, settlement agreements and the application of US fair use.7

In Europe, prior to establishing Europeana as the main EU aggregator, there were individual national and also joint projects trying to bring digital collections from Europe together.8 One of the first shared portals was called ‘Gateway and Bridge to Europe’s National Libraries’ (GABRIEL) which was founded in 1997; this was followed by The European Library (TEL) between 2001 and 2016.9 TEL acted as a contributor to Europeana from 2010 and ended its services in 2016.10 More recently, the COVID-19 pandemic has demonstrated the need for digital heritage, when access to institutions were severely limited during lockdowns.11 In 2021, the European Commission Recommendation on a Common European Data Space for Cultural Heritage further encouraged EU institutions to increase digitisation efforts, including 3D digitising at-risk heritage and most visited sites, especially in light of the pandemic.12

The challenge is not over once heritage is digitised and placed online; how digitised heritage will be experienced by users is also subject to changes in how internet developed. Web 1.0 covers the early period from 1989 to 2004 and is known as ‘read-only’ where few were creating content and the majority mainly accessed mostly static websites.13 Web 2.0, on the other hand, has increased the participation and interactivity, including social media. The main difference between Web 2.0 and Web 3.0 is decentralisation, as the internet is supposedly moving away from the big companies such as Google or Meta that currently hold the vast variety of user generated content. Examples of decentralised technologies include blockchain, non-fungible tokens and the metaverse, and these go hand in hand with uses of cultural heritage for machine learning and virtual reality.14 At the same time, some of the technology giants have already secured their position in Web 3.0, such as (formerly) Facebook’s investment in ‘Meta’.15

One might wonder, what is the end goal? Is it realistic to have all the information online, to create a universal library that can be freely used by both humans and machines? Instead of thinking of them as copies of isolated objects, representing the cultures of separate States and communities, can everything be turned into a single corpus that can be used without limits?16 This is already partially happening: digitised material placed online is regularly used to feed machine learning, which allows machines to recognise dynamic relationships between these works, and build on them with increasingly more accurate generative artificial intelligence (AI).17

While it is hard to predict the specific details for the future, such as the status of the metaverse or the full potential of artificial intelligence, these technologies will undoubtedly open up new ways of interacting with cultural heritage. Moving cultural heritage from analogue to digital formats is the prerequisite for embracing other new technologies ahead, and so that is what heritage institutions have been doing for some time. Therefore, it makes sense to see digitisation as just another step for cultural heritage: first, cultural heritage had to be defined, and its physical integrity had to be ensured against numerous challenges (armed conflict, illicit trade, natural changes). Now we must think about this next digital stage, and also question whether copyright law will impact the treatment of cultural heritage.

The following sections will examine the stages of digitisation and their copyright implications, namely:


	decisions prior to digitisation (non-legal challenges that will affect the process);

	selecting the material (whether it overlaps with copyright subject matter);

	parties performing digitisation (determining copyright implications for authorship, and beneficiaries for defences);

	digitisation activity (whether it overlaps with economic and moral rights);

	the purpose of digitisation (whether copyright defences can be applicable);

	the nature of digital copies (whether there is new copyright in the digital copies);

	methods and new technologies such as artificial intelligence and virtual reality (whether these new methods infringe copyright and/or create new works).





2.2.Decisions at the Beginning of Digitisation Projects: Non-legal Issues

There are many non-legal decisions in digitisation projects for financial, organisational and technical matters. While they may seem separate from legal issues, they are connected to the availability of resources and expertise necessary for predicting copyright implications early on. If copyright is not taken into consideration when determining the feasibility of a project or when seeking funding, the sudden emergence of the unexpected costs for rights clearance can have drastic results.

Digitisation can be expensive: it requires an upfront investment for the necessary devices, which will need to be replaced regularly.18 Once relevant devices are acquired, projects will be overseen by employees, which will also contribute to the cost. Employees have to select the material to be digitised, locate and bring the materials, match the digital data with originals, and re-shelf afterwards. If the material is coming from donors or the estates of artists, employees will have to work on building these relationships. State funding might not be sufficient or available to cover these costs, relying on private funding (or even an oppressive State who does not prioritise the minorities) creates further concerns on biased decisions on the selection of what gets to be digitised.19 Seeking external funding might lead to additional conditions, such as Heritage Lottery Fund requiring Creative Commons licences for the digitised material placed online.20 It is also possible to charge visitors for access to generate income for the institutions. But even with sufficient internal and external resources for funding, digitising the entirety of collections is unfeasible for most institutions.

It is also possible that, midway during preservation, the costs might exceed the expected benefit gained from the work being digitised. Mwangi describes a few challenges that were not included in their initial calculations for digitising Kenya’s cultural heritage, such as the realisation that wide-format drawings and maps required special costly scanners; contractors’ tendency to produce lower-quality preservation (and the need for archival staff to be present at all times to ensure quality); extra funds for ensuring consistency in the filing system; and problems with access (insufficient service providers capacity).21

Another concern is whether the digitisation process can damage original material, as it is not acceptable to sacrifice originals for a process that does not create very stable results. Digitisation, even with gloves, means subjecting copies to added pressure, light and heat. Furthermore, using flat scanners, and handling pressing brittle and bound material could cause additional damage. For example, when Google was scanning the collections in the University of Michigan Library, damages to the originals were reported.22

Digitised heritage will also need to be maintained. There is no such thing as selecting a perfect format that will never go obsolete; formats preferred by institutions are often replaced by newer ones. For example, in 2000 the Canadian Museum of Civilization was placed in a challenging position when approximately half a million of its digitised images needed migration due to the Kodak Photo CD format going obsolete.23 Another example is from the British Library, which started a project to preserve digital content held on CDs through the use of emulators and legacy software.24 Born-digital material is subject to similar challenges: for example once a website is taken down, user generated material uploaded on there also becomes inaccessible, similarly, changes in link shorteners can lead to millions of hyperlinks no longer working.25 Even if every attempt is made to keep up with new formats, digitised material can still become inaccessible due to malfunctions. Keeping more than one digital copy might help, but that would then increase the need for storage.

There are also differences between the formats used by heritage institutions, making it harder for both repositories and users working with digitised collections of multiple institutions. These differences have been addressed more recently by the International Image Interoperability Framework (IIIF), which is being embraced in order to increase users’ ability to access multiple images, but also compare and manipulate digitised heritage.26 However, it is not fully certain how compatible rights statements are for works that are not in the public domain (or when heritage institutions claim copyright over their digitised materials).27



2.3.Selecting the Material to be Digitised: Overlaps with Copyright Subject Matter

Chapter one established that the scope of cultural heritage needs to be interpreted widely and go beyond the unnecessary distinctions of tangible/intangible, old/new or pleasant/unpleasant. But when we turn to cultural heritage institutions digitising their collections, their resources and capabilities are not limitless.

Multiple decisions affect the visibility of cultural heritage; important decisions are already made when objects are acquired and placed in heritage institutions. Considering that heritage institutions do not have unlimited space, there is then the question of which physical objects should be prioritised in terms of display, maintenance, and further curation decisions such as how much is displayed, in what context, where it should be displayed and whether loans from other institutions are needed for a specific collection or exhibition.

Digitisation requires an additional set of decisions for heritage. Multiple factors can affect the priority of digitisation, such as the medium of the object (audiovisual is harder than paper-based materials) or their fragility (fragile items can be harmed during digitisation, but the subsequent access to their copies might be more valuable). Some institutions might choose to prioritise standard-sized and sturdy material to speed digitisation up. There are also decisions between particularly valuable inaccessible material that researchers are interested in that will be expensive and slow, versus ‘dull’ manuscripts that researchers are not aware of that would otherwise not get digitised.28 Usually there is no clear cut or consistent way to prioritise materials, so it will depend on the goals of projects. Amongst these decisions, copyright status of the material also has a big role and will require looking into the scope of copyright.

Similar to the uncertainties around the scope of cultural heritage, copyright’s subject matter is also uncertain. For the scope of copyright law, we must turn to international and national instruments. In the Berne Convention, there is an illustrative list for protected subject matter in Article 2, which is protected in all contracting countries:29


the expression ‘literary and artistic works’ shall include every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression, such as books, pamphlets and other writings; lectures, addresses, sermons and other works of the same nature; dramatic or dramatico-musical works; choreographic works and entertainments in dumb show; musical compositions with or without words; cinematographic works to which are assimilated works expressed by a process analogous to cinematography; works of drawing, painting, architecture, sculpture, engraving and lithography; photographic works to which are assimilated works expressed by a process analogous to photography; works of applied art; illustrations, maps, plans, sketches and three-dimensional works relative to geography, topography, architecture or science



While not making any explicit references to cultural heritage, Berne Convention Article 15(4) refers to the ‘unpublished works of unknown authors’.30 Countries like France and Germany have an open list approach to what is protected by copyright, other countries, such as the UK, keep a closed (exhaustive) list.31 The US also provides a non-exhaustive list for ‘original works of authorship fixed in any tangible medium of expression’.32

When viewing UNESCO definitions through the lens of copyright law, there are references to works protected by copyright. For example, in the 1970 Convention Article 1, there are mentions of collections, monuments, properties of artistic interest, sculptures, engravings, prints, montages, manuscripts, old books, documents, photographic and cinematic works and articles of furniture. They easily fit into the subject matter of copyright law.

Being in the right category is not sufficient, there are other requirements for copyright protection. To receive copyright protection, works need to be ‘original’.33 There are references to originality in the UNESCO 1970 Convention subject matter, but it is not certain that it means the same level of ‘originality’ requirement in copyright.34 The Berne Convention allows contracting countries to embrace different levels of originality for protection. So, when open-list countries apply the originality threshold to determine the subject matter, it requires assessing previously unconsidered categories such as the smell of perfumes or the taste of cheese for copyright protection.35 The originality standard in CJEU decisions is that the work has to be the ‘author’s own intellectual creation’, and this can only be present when the author can make ‘free and creative choices’ not dictated by their technical function.36 The traditional UK standard of ‘labour, skill and judgment’ is also being moved away from.37 The United States also requires originality for copyright protection, which is described as ‘independently created by the author and possesses a minimal degree of creativity’.38

Another requirement for copyright protection is fixation. The Berne Convention leaves it to Member States to determine if this is a requirement.39 Embedding the work in a stable physical matter is required for copyright protection in the UK40 and the US,41 but not in most civil law countries. But those civil law countries also have it in their laws that the work needs to be perceivable by a human or machine, even if it is temporary.42 This is reminiscent of the tangible and intangible distinction in heritage, where tangible forms should not be prioritised. In any case, material that can be digitised will be sufficiently ‘fixed’ by their nature.

In summary, heritage institutions hold a wide range of material ranging from paintings to rocks and utensils – some might enjoy copyright protection, some do not. In practice, for most objects held in heritage institution, their lack of copyright does not reduce their value for the visitors. The visitors will likely care about other things, such as their age, aesthetic value and which civilisations have held the item. But for institutions wanting to avoid copyright infringement, it makes sense to prioritise the digitisation of works in the public domain. Therefore, in addition to the previously discussed distinctions between tangible/intangible, pleasant/unpleasant or old/new; there is another: heritage protected by copyright versus cultural heritage in the public domain.



2.4.Who Performs Digitisation?

There is no closed list of such institutions in UNESCO instruments, but the definition usually encompasses at least the libraries, museums, galleries and archives, and sometimes educational institutions (and their libraries). These institutions differ in the items they hold: library collections include published and printed materials that also exist in other places.43 Archives also hold usually two dimensional material, similar to libraries, but their collections are more unique.44 This also means the collections held in the archives, unlike commercially published materials, serve more as a unique documentation of the history of their communities.45 Archives are usually grouped together with libraries under copyright, but scholars have pointed out that archives experience different challenges due to their greater proportion of orphan and unpublished material.46 There could also be concerns other than copyright for archives: official archives may hold items that require strict confidentiality (such as personal or governmental secrets) and sometimes be subject to public access laws to require disclosure.47 Unlike libraries and archives, museums usually hold unique objects that are both two and three-dimensional, ranging from works of art (concerns copyright), to minerals and plants (does not concern copyright).48 It can be suggested that the provenance and aura of museum collections receive more scrutiny than other heritage institutions.49

An unusual category is legal deposit libraries. The legal deposit system requires a copy of each work to be submitted after publication, the types of works and the selected institutions depending on national laws. It is usually not limited to printed works, and also covers sound recordings, films, and even material published online (such as websites) in some jurisdictions.50 This practice does not function as a pre-requisite for copyright protection (per Article 5(2) of the Berne Convention). Legal deposit status does not allow these institutions to copy everything in their collection, and they will still have to rely on authorisation or defences like other institutions.

Another way to categorise these institutions is their approach to digitisation, namely one-off (request) versus systematic digitisation of the collections. Heritage institutions, especially libraries, have been making copies of their collections for much longer than digitisation technology. In some circumstances, what starts out as a request-based digitisation could turn into a wider digitisation project once the initial hurdles and costs of devices and employees are covered.

The majority of these decisions depend on the resources available for institutions. For example, in the UK the support received by national museums is different from local authority museums.51 Government support is dwindling in the US, with institutions instead relying on donors and revenues.52 There could also be other priorities for funding, such as caring for the remaining collections or even keeping the institution open, which may take precedence over digitisation.53 Combined with the concerns on the impact of AHD on the curation by white, upper-class males, previously introduced under Section 1.2.3, receiving private funding might create the risk of bias in the selection of objects. But more importantly for copyright, funding also has an impact on the caution levels in decision making. Particularly when funding is limited, copyright uncertainty and the costs of rights clearance deter institutions with limited resources. There are multiple studies on how comfortable these institutions are with making copyright law decisions.54 There is also a distinction between State versus private heritage institutions, for example in the US, State entities enjoy sovereign immunity from suit, while privately affiliated institutions (including some university libraries) will have to be more careful about copyright infringement.55

Who performs digitisation will have two main copyright implications: first, it will determine whether they can rely on copyright defences. Defences allow otherwise infringing activities for certain beneficiaries, and some can be narrow or unclear about the categories of beneficiaries. For example, museums were at a more disadvantaged position compared to libraries and archives in some jurisdictions in the EU, but the preservation defence has been recently harmonised through the CDSM Directive.56

The second copyright implication is the authorship of the digitised copies. Section 2.7 will evaluate the rare circumstances where digitisation creates new works protected by copyright, so who actually carries out the digitisation internally becomes important for potential authorship of this digitised copy. Some heritage institutions have specific teams that perform digitisation in-house, while others receive outside help. The nature of employment will matter, as most civil law countries have rules assuming the employee is the author unless there is a contractual provision. Common law countries, conversely, usually assume that the works created during employment belong to the employer.57 Another option would be to rely on an outside team for digitisation and commission them to undertake the project. There are no international or regional instruments clarifying the ownership of commissioned works, but there are national provisions with different approaches on who holds the copyright (commissioner or commissioned).58 Especially in those cases, cultural heritage institutions should be clear in their contracts with the digitising parties to avoid any authorship conflicts that may become a problem later.59

There is also copyright protection for computer-generated works in the UK that protects the ‘person by whom the arrangements necessary for the creation of the work are undertaken’,60 which could potentially apply in rare circumstances, such as a conveyor belt digitisation. This is unlikely, but not impossible.



2.5.Digitisation Begins: Risk of Infringing Economic and Moral Rights

Any legal uncertainty about the nature of the digitisation process is likely to discourage digitisation and reduce its suitability for cultural heritage. The digitisation process has some differences based on the medium, but all works are turned to the same binary language afterwards. A brief overview of the digitisation process will be followed by the relevant exclusive rights of the author.


2.5.1.Copying Audio and Video

In order to play sounds or videos, analogue devices rely on the physical differences in the material, such as the bumps on a recording or the magnetisation on tapes. These works are at a higher risk of obsolescence, and it is also possible that institutions holding them might not have access to the devices that are able to play them.

Digitising them involves transfer of data into binary form. While this process involves no additional contribution from the digitisers, further edits and restorations might. Digital formats allow the content to be read and edited by computers, while analogue formats can only play what was originally recorded on them, therefore increasing the possibility of additions. Digital copies also do not degrade with repeated use like analogue copies.61 A challenge with audiovisual works is that sometimes their content might not be accessed until after being switched to a different format, meaning that their copyright status cannot be determined until after digitisation occurs.



2.5.2.Two-Dimensional Copying

For most literary and artistic works, two-dimensional copying methods can be sufficient. Earlier methods for reproducing two-dimensional works include: (i) relief printing, where solid material was carved until the desired print was left as a raised area, and (ii) intaglio printing where the desired print was cut into the material, as a reverse of the first method, (iii) planographic printing where there is no carving or etching, and instead material with a flat surface is used.62

Digital reproduction, on the other hand, relies on photography, which relies on light. For two-dimensional materials, a scanner will be needed. When a document is placed in the scanner, generally using a flatbed or specifically designed angled surface,63 the image is captured at the desired resolution, although it might make sense to differentiate between different resolutions as higher resolution copies are more attractive for commercial uses.64 During and after scanning, it is possible to process the image further, such as colour optimisation or image sharpening, but this might reduce the quality of the initial scan and/or lead to an inaccurate representation of cultural heritage.



2.5.3.Three-Dimensional Copying

Three-dimensional objects were already copied by sculpting or casting, but technology now allows the creation of nearly perfect 3D scans, which can also be edited and printed. But this new technology creates further copyright questions about the nature of these copies.65

Two of the most common methods are laser scanning and photogrammetry.66 For laser scanning, laser light is sent to the surface without any contact. It allows higher accuracy and is especially useful for large structures, but requires potentially expensive equipment.67 Types of laser 3D scanning can be grouped as triangulation, pulse and phase, differing in the distance and amount of detail captured.68 Once the data is gathered, the raw data needs to be processed, where there is room for human input such as the removal of supporting material (that the object was leaning on), correcting errors, removing reflections and noise reduction.69 To facilitate sharing, the model can be simplified or edited further.70

Photogrammetry, on the other hand, calculates the measurements between specific points in images. The accuracy of these 3D models depends less on the device capturing the images, and more on the software that collates the information.71 For large objects, there are decisions to be made regarding the use of manned or unmanned aircrafts, methods to capture elevations and problem areas in the photogrammetry of buildings and structures, using tripods and deciding on the right surface and light conditions for excavation areas.72 For smaller objects, there are decisions to be made about camera lenses, lighting and turntables.73 This method is especially useful for lost heritage, for example, the Bamiyan Buddhas destroyed by the Taliban in 2001 were digitally recreated this way. One of the projects relied on three sources: while the internet and tourist images were only useful to an extent, a 3D model was mainly based on metric images acquired in 1970, which provided more precise information about the measurements.74



2.5.4.Introduction to Economic Rights

Next, we need to consider whether the activity of copying audiovisual, 2D and 3D works overlaps with any of the exclusive economic rights of the author. Out of these rights, reproduction right is the most relevant.

Reproduction right in the Berne Convention includes all types of copying (‘in any manner or form’).75 The World Intellectual Property Organization (WIPO) Copyright Treaty (WCT) also states that it ‘fully applies in the digital environment’ and that storage of a protected work in digital form in an electronic medium counts as reproduction.76 The reproduction right under the InfoSoc Directive also includes reproduction ‘in any form’.77 The Copyright, Designs and Patents Act 1988 (CDPA) gives the owner of the copyright the exclusive right to copy the work.78 In the UK, section 17(2) of the CDPA initially mentions ‘reproducing work in any material form’, but ‘storing the work in any medium by electronic means’ is also included, thus clarifying the inclusion of digital material. US copyright law also gives the copyright owner the exclusive right ‘to reproduce the copyrighted work in copies or phonorecord’, and the definition of a ‘copy’ includes ‘work fixed by any method now known or later developed’.79 Given that reproduction encompasses any method, using future digital methods will still concern copyright law in these jurisdictions.

Economic rights other than reproduction will also be affected when access to cultural heritage is provided: if any of these activities involve sharing the digitised heritage with visitors on and off premises, communication to public right will be infringed. If this access allows visitors to take copies from the heritage institution, this will likely infringe distribution right in the form of digital distribution. Depending on the activities of the heritage institution, these digitised works might be displayed, performed, or lent.80

Infringement criteria in most jurisdictions include: causal connection and access; similarity between works; the copied part to be the expression and not the idea; the copied part to be substantial (qualitative); there has to be a direct or indirect reproduction (in some jurisdictions making an adaptation is included in reproduction).81 Despite the different definitions of ‘infringement’ in the chosen jurisdictions, copying is at the heart of it. Therefore, we must assess the nature of copies made during digitisation for infringement purposes.

For most projects, digitising the entire work is preferable. While is possible to digitise only a certain part of the work, especially with literary works, it can be even more time-consuming and costly for the digitising team to review and determine which parts will be most useful. Additionally, complete works are more useful for text and data mining purposes.82 It is important to re-emphasise that the reproduction in the abovementioned instruments do include partial taking but there are some references to ‘substantiality’: under UK law, reproduction ‘as a whole or any substantial part of it’ can be infringement.83 Under US law, proof of copying must include substantial copying.84 As for sound recordings, the copy should directly or indirectly reproduce the sounds fixed in the recording.85



2.5.5.Introduction to Moral Rights

While economic rights are focused on controlling the commercial exploitation of protected works, moral rights protect the personality of the author and their connection to their work.86 Moral rights are rooted in international instruments such as the Berne Convention, TRIPS Agreement,87 WIPO Copyright Treaty and Beijing Treaty. Berne Convention Article 6bis reads:



	Independently of the author’s economic rights, and even after the transfer of the said rights, the author shall have the right to claim authorship of the work and to object to any distortion, mutilation or other modification of, or other derogatory action in relation to, the said work, which would be prejudicial to his honor or reputation

	The rights granted to the author in accordance with the preceding paragraph shall, after his death, be maintained, at least until the expiry of the economic rights …





The idea of protecting the author’s reputation and integrity had already developed in civil law countries; however, introduction of such rights in the Berne Convention originally met with a ‘reserved’ reaction from common law countries.88 There are differences in the national application of moral rights. In terms of duration, they last at least until the expiry of economic rights but are perpetual in others, and in most jurisdictions they can still be exercised by their heirs.89 They remain with the author even when economic rights are assigned, although it might be possible to waive them in some countries, including the UK.90 The US resisted incorporating Article 6bis into national law and only introduced these two rights in 1990, that apply only to ‘works of visual art’ that are not more than 200 copies.91 There are also rights that are not included in international instruments that are even less harmonised, such as the right to disclose (divulgation), which is relevant for digitising unpublished works.92

Paternity (also referred to as attribution) right means the author needs to be recognised unless they wanted to publish pseudonymously or anonymously. This right supports the management of the work (including royalties), improves the interpretation of the work (in connection to the authors’ identity) and rewards the author.93 In terms of subject matter, this right will only be granted for some works (usually works requiring originality), and not others (such as computer programs or computer-generated works). In some jurisdictions, this right needs to be asserted.94 The circumstances where attribution is required are also not harmonised, although it seems to be a common requirement for commercial exploitation.95

Integrity right allows the author to oppose derogatory treatment of their work, although what counts as derogatory is determined on a case-by-case basis, trying to seek a balance between the author’s subjective opinions and objective risk of harm. On whether it requires actual modification of the work and whether the scope of integrity right allows the prevention of the destruction of work (which can be especially complicated if the work is held by someone other than the author), these are also inconsistent across jurisdictions.96

The unharmonised nature of moral rights becomes even more challenging in the digital environment.97 When cultural heritage is shared online it also concerns jurisdictions where moral rights do not expire, requiring the recognition of paternity rights without any local and temporal limits.98 An online environment makes it easier for works to be separated from their authors if they are shared with incomplete or incorrect attribution. Without accurate information, it is also harder to determine the age of the original works that were digitised, leading to potential mistakes with their copyright status.

Partial taking can also affect the moral rights of the author. These copies carry a greater risk of losing the attribution. Once taken out of context, it could have negative effect on the integrity of the author. A similar problem occurs when a partial copy survives, and the original work deteriorates. Furthermore, decisions to alter the work during or after digitisation can also affect moral rights. This could be in the form of omissions: in a French case, Saint Claire v Malerbi, cutting parts of photographs during reframing was found to be an infringement of moral rights.99 Similarly in Pasterfield v Denham, the Court had to address whether omitting some of the features on the edges and changes in colouring amounts to distortion of the work that was used in a leaflet, where the differences were found to be trivial but not affecting the honour or reputation of the artist (therefore not derogatory).100 The changes in restoration could also be more than trivial; while it was held that faithful restorations do not require consent in Germany,101 colourising an older film without authorisation was held to be an infringement of integrity right in Turner Entertainment v Huston.102 Even with the best intentions, digital copies could lead to poor quality copies with smaller size or insufficient sharpness, which has led to different outcomes in the UK and French cases, the latter more likely to recognise it as an infringement of integrity.103

However, reproducing faulty works without alteration might also be a problem, as this might create an inauthentic version of the work.104 For example, in Nova Stradivarius v Berio, the composer was able to oppose the further circulation of defective sound recordings in CD-format, as they provided an inaccurate version of the work and infringed the integrity right.105 But then it is difficult to decide (i) if the author wanted natural deterioration, and (ii) at which stage of natural deterioration can something be digitised. The relationship between digitisation and moral rights is complicated. Altering the work too much, or not being able to achieve an accurate copy (due to technological constraints) can all affect integrity.

Borghi and Karapapa recognise two dimensions in ensuring the integrity of the work: its structural integrity is negatively affected when interventions affect the appearance of the work, however contextual integrity is negatively affected when the work is displayed outside its context, for example in association with other works.106 The latter is especially challenging, considering that placing digital reproductions in a different context does not even require human involvement. Especially lately, artificial intelligence can easily read and merge previously unrelated works together, creating further uncertainty on how to oppose (for example, derogatory) context when there are less obvious decisions made beyond human understanding which are also not visible in any AI-generated output.




2.6.Purpose of Digitisation

Considering that the activity of digitisation carries a significant risk of infringing both economic and moral rights, that leaves the digitisers few options: (i) only focus on the public domain, (ii) risk copyright infringement, (iii) seek authorisation, and (iv) rely on defences.107 In determining the best option and whether any defences will be applicable, the purpose of digitisation is important.

In terms of preservation, developments in technology allow accurate representations that can be reproduced indefinitely with the same quality. Digital copies can decrease the handling of the originals, which indirectly supports their preservation. Especially when placed online, millions can view the same source but without the negative effects of handling, light, humidity and temperature they would otherwise endure. This would help the originals to remain in good condition for a longer period. However, whether digitisation itself is a preservation method is doubtful, and its access benefits far outweigh the preservation purpose. In a 2020 survey, more than 80 per cent of the participating museums cited ‘increased visibility’ as their main reason for digitising their collections (although ‘preservation’ does not seem to be an option).108 Another survey cited in this report, ENUMERATE Core Survey, showed an average of 92 per cent of heritage institutions reported having collections that needed to be preserved for future generations.109

Digitisation can also be used for restoration. It allows for noticing new details, completing missing pieces, recovering sound recordings and films, and even increasing their quality with digital technology. But despite the amount of work needed, the level of restoration described here is for bringing an old work back to its original state and, on most occasions, it would not create a new work, as discussed in the next section. When the deterioration is so severe, and photographing the originals or copying from microfilms is insufficient, digitisation can help. One example of digitisation helping recovery of information is the Great Parchment Book, a manuscript that was destroyed by fire in 1786 with brittle and creased pages. This was later photographed from multiple angles and then flattened digitally to enable its contents to be read.110 Additionally, once a work is digitised, parties in different locations can work on the same project, cross-border support from teams with more experience and resources can help.

Once a digital copy is created, the next step is providing access to it, in line with the public missions of heritage institutions. While researchers with specific targets can request one-off digitisation, mass digitisation can be more helpful for users undecided on a specific source, and users who increasingly expect works to be in searchable formats.111 At the same time, mass digitisation requires an additional layer of diligence with the accuracy of digitised material. For example, the Google Books project was criticised for having metadata errors, in which the year 1899 was used as a placeholder for some books with unknown details, thereby creating confusion among researchers.112

Another access benefit is being able to use digitised versions for new purposes that were not possible to accomplish with originals. Digitised material can be arranged in different ways so that they tell more than one story and allow the user to interpret them freely.113 Presenting old works in a new context might give a new range of possibilities, such as interactive exhibitions sharing digitised works. For example, the X Degrees of Separation project allows the user to choose two digitised art works. The programme then analyses the visual characteristics of these works and shows other artworks resembling them, thus creating a chain between these two works.114 Similar projects allow artificial intelligence to interact with digitised heritage, to see patterns that are not visible to the human eye.115 Furthermore, digitised heritage being used to support generative AI allows newer machine-generated works, that will also be part of our heritage.116

In practice, digitisation could be performed for a range of different purposes that are not always clear-cut as to where one purpose ends and other begins. Digitisation does not provide long-term preservation, and will require further maintenance, but it is useful for increased access. At the same time, although preservation and access are both equally important, they will have different copyright implications, further discussed in chapter four.



2.7.Nature of the Copies: Can Digitisation Create a New Copyright Work?


2.7.1.Public Domain and Copyfraud

Given how costly and uncertain digitisation can be, the chance of relying on new copyright for digitised copies is a great incentive. Digitising only the works in the public domain is an easy way to both avoid the risk of copyright infringement but also to recover the costs of digitisation. There are ways other than relying on copyright in monetising the digital copies, such as charging visitors for viewing digital copies on premises, charging for making copies online or on the premises, only releasing watermarked or low-quality versions and charging for full access. These institutions can limit the access to public domain works on-site or rely on contractual provisions when giving access to digital copies.117 However, none of these methods provide the certainty that copyright provides, so copyright has turned into a convenient catch-all solution for enhancing the control over the copies in the public domain.

The practice of falsely claiming copyright over public domain (also referred as ‘copyfraud’) is increasingly common.118 This approach does not have to be malicious, and could be due to lack of knowledge, but the outcome is all the same: it pulls cultural heritage that was in the public domain back into the domain of copyright that belongs to a new author – the digitiser. This practice works in the favour of parties making these claims, and reduces what is left for the public to build upon.119 Especially when it comes to the treatment of cultural heritage that is not meant to be seen or shared, such as Indigenous material, for an outsider to claim control over both the physical ownership of the material and their subsequent copies is something to be cautious about.120

The incentive of copyright can be beneficial for bringing forgotten works back into circulation, which would otherwise be ignored.121 This could benefit the public, there is the question of whether the intention of the authors can be predicted, were they planning to let the work disappear, or were they planning a different strategy for further circulation and monetisation? This is especially impossible in the case of works covered in Section 4.4 below. This will also be also an important issue for the UK unpublished works that are entering into the public domain in 2039, which might be promptly digitised with claims of new copyright.



2.7.2.How is Law Adapting to Copyright Claims Over Public Domain?

A significant obstacle to treating copies of public domain works as new copyright works is the originality requirement.122 Although a considerable amount of skill and labour is needed for digitisation, the contribution in digitisation is not always sufficient for originality.123 The copyright status of photographic copies of public domain works have been keeping courts busy since at least the 1869 Graves’ Case in the UK. In this case, the photographs of an engraving were found to be original under the 1862 Fine Arts Copyright Act, emphasising that all photographs are copies of some object.124

More recently, in Bridgeman v Corel, public domain works of art in Bridgeman art library were reproduced on CD-ROMs sold in the US, UK and Canada.125 It was held that photographic copies of public domain works could not receive protection under the UK law, and the result would have been the same if US law was applied instead.126 In the subsequent re-consideration, the court applied US law with the same outcome. It was held that the copies could not be protected because the result was not original enough, in line with case law in the US.127 The discouraging impact of the Bridgeman decision has been widely discussed; although it was a US decision, applying US law and commenting on UK law, and scholars have also questioned whether Bridgeman means the Graves’ Case is no longer good law.128 Such a scenario was already mentioned in passing in Interlego v Tyco, that producing a good copy by painting or photographing takes great skill, labour and judgement but it would not be sufficient for originality.129 While some scholars argued that photographing was different from photocopying and accurate copying should receive copyright protection, and, in the vein of Walter v Lane (court reporters noting down a speech verbatim), others agreed with the Bridgeman outcome.130 In Antiquesportfolio, photographs showing different aspects of antique furniture received protection, when a traditional UK test of originality was applied (skill and labour).131

In 2009, Derrick Coetzee accessed the National Portrait Gallery’s (NPG) website, acquired and uploaded high resolution copies of public domain paintings to Wikipedia. This activity brought not only copyright issues, but database right and breach of contract (as terms on NPG website do not allow reproduction without permission) and involved jurisdictional issues (US citizen downloading from UK servers, then sharing online and worldwide), but NPG never sued.132 If they did, the case would have provided useful guidance on the copyright implications of merging low-resolution versions.

Although the originality criteria and status of portrait photography was previously clarified by the CJEU,133 a dispute involving a German museum took place in 2016, where Reiss-Engelhorn-Museum filed a lawsuit against a visitor who scanned exhibition catalogues, took photographs on-site and uploaded them to Wikimedia. The court recognised that the museum’s photographs can potentially receive lower protection given to non-original photographs in Article 72 of German Copyright Act because they were producing a faithful copy. The court also held that by entering an exhibition a visitor agreed to its terms and conditions, which includes no photography on the premises, otherwise this would be an infringement of the museum’s property rights.134

The status of the public domain was further clarified in the EU by Article 14 of the CDSM Directive.135 Originally intended as a paragraph under the Article 6 on preservation, this provision then became a self-standing provision.136 This Article clarifies that the reproductions of public domain will not receive copyright protection unless they are the author’s own intellectual creation.137 It is useful for emphasising the EU originality criteria and ensuring that the works in the public domain are not pulled back under copyright control. This Article also limits the protection afforded to non-original photographs, such as the one in the Reiss Engelhorn case mentioned above, although it is not yet tested. Recital 53 provides some clarification for the rationale for this provision: ‘circulation of faithful reproductions of works in the public domain contributes to the access to and promotion of culture, and the access to cultural heritage’.

But Article 14 has some shortcomings too, both due to the digital environment and differing national rules affecting cross-border dissemination. The Directive does not sufficiently clarify what counts as a ‘work of visual art’ and whether it includes all kinds of visual works, including two and three-dimensional and even audiovisual works.138 At the implementation stage, countries whose laws were already in line with protecting only original works, decided not to implement Article 14.139 But more importantly, even though Article 14 looks like a significant change for preventing copyright claims over the public domain, it is still very much subject to originality requirements. Most methods would only give way to new copyright in very rare circumstances due to the lack of originality in the scanning process, which needs to be assessed case by case, causing legal uncertainty.

In the US, ‘copyright misuse doctrine’ has been defined through case law, as a rule that prevents ‘the use of the copyright to secure an exclusive right or limited monopoly not granted by the Copyright Office’.140 An interesting example is Highsmith v Getty: in this case the artist had already donated her photographs to the Library of Congress and gave the public the right to reproduce and distribute them, but was later contacted by Getty Images unlawfully claiming copyright over her images (charging licensing fees and threatening individuals and companies).141 However, Highsmith’s claim was dismissed by the court on the grounds that these works were in the public domain, and other claims were settled outside court. It is worth noting how Getty argued that image libraries are permitted to charge fees, quoting their services for image search and delivery; but this normally should not amount to being able to charge for image licensing.142

In the UK, the status of public domain works was recently confirmed in THJ v Sheridan.143 This case was about graphic displays, specifically regarding originality in charts as artistic works. On appeal, the EU originality standard was applied, as opposed to the UK originality standard of skill and labour. The decision confirmed that the necessary originality threshold will not be met when the ‘free and creative’ choices are dictated by technical considerations.144 Given that the UK has not implemented the CDSM Directive and there is no equivalent of Article 14, this case is useful in clarifying the UK courts’ approach to the originality and the treatment of copies of public domain works. While it reduced the chance of heritage institutions relying on copyright, some commentators argued that this case will lead to stricter terms of use on museum websites.145



2.7.3.Seeking Originality in Contributors, Methods and Purpose

Turning to the specifics of the digitisation process is useful to reach a conclusion on the chances of originality in the digitisation of cultural heritage. There are three questions to ask in order to determine the level of originality involved, on a case-by-case basis: (i) were there human decisions involved? (ii) which methods were used? (iii) was the purpose more than faithful representation?146

For the first question, Section 2.4 above has covered the types of institutions, but it is necessary to look at the decisions of the humans involved. If the process is completely automated (such as a conveyor belt digitisation and no input from the digitiser is possible, then it is not likely to be original. There could still be input through the choice of material to be digitised, but the act of reproduction is not performed by them if digitisation is fully automated.147 If the process is semi-automated, where a human determines certain things, then originality might be possible. An example would be aerial photos of Paris taken from a plane; the photographer (human element) only determined the time of the shoots but not the angle or light.148 Finally, if it is done completely by humans, with free and creative choices, applying their own labour, skill, judgement and personality, then there might be sufficient originality.

Answering the second question requires looking at the methods of digitisation and the complexity of the technological process. For example, the digitisation of 2D works or converting audiovisual works from analogue format to digital formats is less likely to be sufficiently original.149 Even considering the technological developments for art reproduction photography bringing more illumination and higher detail, such differences would hardly be more than trivial input.150 However, more complicated decisions are made in relation to 3D scanning and other processes, as opposed to 2D.

Originality might be possible in the 3D scanning methods, such as laser scanning and photogrammetry.151 Positioning of the objects plays a big role in the desired outcome, and it was reported that deciding on the right position can take up as much as half of the data acquisition time.152 The Painer decision also shows that the lighting and positioning of the object can impact the originality of the outcome.153 Painer also mentions situations after the image is captured for adding a ‘personal touch’.154

In arguing for originality for laser scanning, levels of human involvement are relevant. For example, the level of free and creative choices could be different between the scanning of an object placed on a turntable versus the scanning performed by hand-held or backpack-mounted scanners. Depending on the size of the scanned location, the use of drones adds another layer to the scanning stage, where original decisions can be made on how they are guided. Even if there is only one possible angle (such as an excavation with limited access), there could be input in the additional editing to complete the missing parts. While some argue that lighting, colour and shadows disappear during the processing stage, especially if they are aiming for accuracy, there could be further choices during this stage, such as removing errors or editing textures.155

As for photogrammetry, even though it relies on facts and measurements not protected by copyright, the underlying material (photographs) might already be protected, and their reproduction would require permission. There could be decisions on how these photographs and other materials holding measurement data are interpreted and brought together, which might provide sufficient originality. If this is done entirely by a computer program, without any human involvement, the outcome is less likely to be original. Alternatively, one could argue that the collection of these measurement points can be treated as an original database in which the outcomes are individually accessible.156 The closest example would be the recreation of a map, in which the CJEU confirmed that it could be protected.157 Alternatively, it could fit under the creation of a sui generis database that needs to be protected based on the substantial investment in obtaining, verifying or presenting the contents of the database.158

Furthermore, we must remember that not all choices for the 3D scanning process will have an impact on the originality of the outcome. For example, the decisions made for the models’ printing, such the colour or material might not matter in the final object.159 Similarly, when the CAD file is converted into STL file, they lose features such as lighting and shadows (as they are not needed for the printing),160 which means that the original decisions regarding those aspects also disappear.

As for sounds recordings and films, which are subject to different originality requirements, their digitisation involves transfer of data from analogue forms (cellulose films, and bumps on the recording) into binary form, and this does not require any creative or personal input from the digitiser. Therefore, unless there is additional input such as changes to improve quality, this conversion between formats also does not provide sufficient originality.

After considering the human element and the method, the final question in the determination of originality is on the purpose of digitisation: if the purpose is ‘faithful representation’, to be used in preservation, research, or even ‘virtual repatriation’, that rarely leaves enough room for originality.161 For example, the aforementioned Recommendation on a common European Data Space for cultural heritage requires Member States to digitise 50 per cent of their most physically visited cultural and heritage monuments and 100 per cent of the heritage at risk by 2030 – but these would be faithful reproductions of cultural heritage.162

However, if a new two- or three-dimensional work is being created with creative purposes, or if the restoration work involves making free and creative choices, there could be originality. When the purpose is restoration, such as removing weather damage or smoothing of the edges, changing scale, or purposefully separating a single model into separate models, it is possible that the result will be original – although not necessarily historically accurate. Based on past court decisions, restorations can be capable of being protected as original works in the EU.163 It is possible that extra input in the public domain, such as performing editions of a public domain musical work, can lead to sufficient originality, when solving missing pieces is akin to ‘assembling the pieces of a jigsaw puzzle’ where reaching the full picture is going to require a lot of work.164

A famous example is the reconstruction of Dead Sea Scrolls, where access to the important fragments was exclusively provided to a group small of international researchers.165 Professor Qimron worked on compiling the fragments into a single document, and also completed (or ‘deciphered’) the missing parts based on their own research. Before it could be published, the copies of the texts (including the deciphered work) were released to the public and were subsequently published by Eisenman without authorisation. It was held that while there was no copyright infringement for copying an ancient text, Qimron’s reconstruction was protected as a compilation (literary work).166

It becomes even easier to claim a new work is created when the 3D scanning is for creative purposes, going even beyond restoration: scholars refer to them as ‘expressive scans’ where the outcome significantly differs from the original objects and therefore displays sufficient originality.167 For example, there are various 3D models of the previously mentioned Nefertiti bust online, where additional contributions have created printable models for different objects such as plant pots and accessories based on an identical copy of the bust.168 Being able to further modify and print these objects might provide the users with a better understanding of cultural heritage.

To sum up, copyright is often claimed by the relevant stakeholders, but might not be suitable for this purpose, due to originality threshold. Courts have also clarified, on multiple occasions, that public domain should not be pulled back to copyright. A closer examination in this section reveals that there are only a rare set of circumstances where copies of public domain can be protected by copyright – mainly in 3D digitisation that requires new human input for restoration and creative purposes.

Additionally, some scholars suggest alternative types of protection: shorter protection for lower originality photographs, which exist in some European jurisdictions, including Germany, Austria, Spain and Italy, can be a less impactful alternative for digitised public domain.169 Others suggest that collections of non-original photographs can be potentially protected as a sui generis database right (SGDR) that needs to be protected based on the substantial investment in obtaining, verifying or presenting the contents of the database; therefore making their lack of originality less of a problem.170




2.8.New Uses of Digital Copies

The new uses covered under this part, VR and AI, provide new opportunities for the use and circulation of cultural heritage, but at the same time they highlight existing copyright uncertainties, and create further concerns on subsistence and ownership.


2.8.1.Use of 3D Heritage in Virtual Reality

Virtual reality (VR) technology allows the creation of a real or edited environment and exploring it with equipment (such as headsets and gloves). It allows full immersion; some headsets also emit sounds.171 VR sets are getting less expensive over time; companies such as Meta and Sony are also developing their own sets, creating new VR platforms and adapting existing games to VR, while there are also sceptics as to whether these investments will be profitable in the long run.172 Nevertheless, users who are discouraged by the costs of headsets can still enjoy heritage institution exhibitions that provide a VR device temporarily, allowing for a deeper understanding of art and history.173

Augmented reality (AR), on the other hand, overlays 3D objects and supporting information onto the real world and does not require full immersion. Even a smartphone can overlay digital information over the surroundings captured by the phone camera, for purposes such as tourism, gaming or online shopping. The location matters more, especially when AR takes the surroundings into consideration. For example, Smartify overlays information about the collection, and it allows for saving the scanned material.174

The use of VR and AR in cultural heritage is increasing.175 Once 3D models of cultural heritage are created, they can be inserted into such projects. There are already options to view 3D models of cultural heritage online, including a newer project where each of the 27 EU Member States will submit one 3D digitised heritage asset.176 From a copyright perspective, the use and editing of material used in VR/AR projects, such as the information text (literary work) or photographs (artistic work) and films, could infringe both economic and moral rights of the copyright holder, so permission will be needed. Even if the underlying work is in the public domain, these works could be edited with sufficient originality using the 3D methods explained above.

These experiences and their ability to benefit the audiences of heritage institutions are also recognised by the European Commission:


In addition to serving preservation and restoration purposes, 3D technologies may also provide increased opportunities for cultural heritage institutions to reach wider audiences with more immersive experiences that include virtual access to places which are normally inaccessible (e.g. underwater) or temporarily closed, or to reach persons with visual impairments by offering, for example, accessible tactile experiences.177



There are also diverging views on how to categorise the 3D models as subject matter. They could be seen as ‘mini-programs’ or ‘preparatory design’,178 which makes sense considering the definition of computer programs.179 Another approach would be seeing them as literary works, similar to instructions given to create something new, such as a knitting pattern or circuit diagram, based on the cases from the UK.180 As yet another alternative, some scholars argue for viewing CAD files as artistic works (in addition to literary works), based on the fact that they are scans of existing artistic works181 or the fact that they carry instructions to create a new artistic work.182 Some also argue that these works are protectable as databases, provided that they are the ‘authors own intellectual creation’,183 which is not always the case.184 There is also the additional question on whether the VR or AR can be protected as a separate work, and which category would be more applicable (film, artistic work, software).185

Relying on defences can be partially helpful if the VR/AR application has public benefit, such as research and education.186 But it is also common for this technology to be used for commercial purposes, such as to offset the costs of such exhibitions, making it less likely to rely on a copyright defence for the use of underlying materials. This would then require relying on licensing.

Furthermore, if AR applications encourage the users to photograph their surroundings there will be originality and authorship questions, based on how much of the contribution comes from the application itself and the built-in models, and how much of it comes from the photographer. Considering that VR/AR experiences could require the scanning of the entire surroundings, as opposed to individual objects, freedom of panorama is worth mentioning. This right is described as ‘the legal right in some countries to publish pictures of artworks, sculptures, paintings, buildings or monuments that are in public spaces, even when they are still in copyright’.187 It is included in Article 5(3)(h) of the InfoSoc Directive, but it is not harmonised across Europe. The unharmonised nature of this right makes it complicated, not just for VR/AR, but for the use of heritage in public spaces in general.188



2.8.2.Using Heritage for Text and Data Mining and Artificial Intelligence

Artificial intelligence can achieve many things for heritage, such as restoration, classification, translation and transcription, analysis and interpretation, metadata enhancement, AI-created VR and AR environments and personalised experiences, and creating further artistic expressions based on the extracted material.189 This could involve helping humans, such as AI being used to restore damaged ancient texts and improving the accuracy in comprehending ancient texts.190

For example, data mining technology can view material and answer specific questions or create new categorisations. It does not have to be limited to textual analysis. One project found that the colour most used by painters has changed from orange to blue by analysing 13,000 digitised paintings from the 1800s onwards.191 Another project analysed the content from digitised newspapers from the nineteenth century and found that all of the faces in photographs were well-dressed, white men.192 But this technology goes beyond computers quickly devouring material and answer specific questions, digitised cultural heritage can also be used to train machine learning to create new works entirely.

From a technical perspective, machine learning has different types. For example, supervised learning relies on labelled data, whereas unsupervised learning can use unlabelled data for training, the resulting algorithm able to detect patterns but unable to interpret them. Reinforcement learning relies on trial and error to reach the maximum reward for an activity.193 As an advanced form of machine learning, deep learning relies on artificial neural networks carrying data through complicated neural networks,194 each layer making it harder to interpret the sources and reasoning. Depending on the purpose (natural language processing or computer vision), the type of data required also changes (text or visual materials).195 However, the stages remain similar: data is collected either by obtaining free or paid datasets,196 and/or scraping off the internet; then the data has to go through pre-processing where it is cropped, resized, broken into smaller units, or normalised so that it becomes sufficiently standardised for training.197 Once the algorithm is trained, it can be further improved with newer and/or augmented data.

From a copyright perspective, heritage and artificial intelligence raises two issues when the data set includes works still protected by copyright: (i) whether heritage can be used to train AI,198 and (ii) whether new copyright emerges from the changes (such as restoration or additional augmented data) made by AI. If there are changes being made to the work, that could also infringe the moral rights of the rightsholder.

For the first issue, if we turn to the machine learning process again, it is possible that the data scraped from online resources will include copyright protected material. More subject-specific datasets will likely include material that falls under the scope of both cultural heritage and copyright subject matter and will require authorisation. However, works that are not protected by copyright or SGDR might be subject to even stricter contractual terms. In Ryanair v PR Aviation, PR Aviation’s price comparison site was screen scraping from Ryanair, while Ryanair terms and conditions explicitly limited the use to non-commercial purposes such as making and changing bookings. Although they allowed the third parties who had sought a licence with them, PR Aviation did not have such a licence. Ryanair claimed that their copyright and/or database right was infringed by PR Aviation. After the Dutch courts dismissed Ryanair’s claim, Supreme Court has referred the case to the CJEU. The Court was asked if the freedom to use databases, which are not protected by SGDR or copyright, can be limited contractually. The court clarified that the rights established for lawful users are not applicable in non-protectable databases and that such contractual provisions are allowed. It is especially problematic for sole-source databases, where the database owner is the one producing the data.199

The use of protected works for machine learning will likely not be transient enough to be covered by the temporary copying defence, especially when the training material must be retained for AI accountability. Depending on where this training material is kept, such as cloud services, there could also be additional platform liability for holding copyright protected material.

For the second issue on whether AI interactions with digital heritage could lead to new copyright, there are two stages in the training that could be relevant. One is the data augmentation, where AI can artificially augment the datasets by introducing AI-generated material into the existing training dataset. The second relates to the changes made to the digitised material by AI, such as restoration, including predicting and completing missing parts. In line with the discussion in the previous section, it is possible that new works protected by copyright will emerge, but this will be subject to originality requirements. Who should be the new copyright holder in the material generated or edited by AI creates a new set of ownership problems, although there are different recommendations on who should be the copyright holder in AI works.200




2.9.Conclusion

If we look at digitisation from the perspective of the Cultural Property Principles established in chapter one, limitlessness and speed of digitisation make it a suitable alternative for the wide scope of cultural heritage (Principle One), it partly addresses ownership issues and gives more access to a wide range of people (Principle Two) and can save the heritage from physical challenges so it satisfies heritage public interest (Principle Three).

Digitising cultural heritage is the next logical step, but it also means copyright law now contributes to the inconsistent treatment of heritage. As illustrated in this chapter, even before copyright problems become truly visible, availability of resources will have an impact on what gets to be digitised and maintained post-digitisation. The scope of cultural heritage and copyright subject matter overlaps, unless digitisation is limited to public domain. The type and funding of the digitiser determines their decisions, including their caution levels for copyright. The digitisation activity itself, whether audiovisual, two-dimensional or three-dimensional, carries the risk of infringing economic and moral rights, and the purpose of digitisation determines the applicability of solutions such as licensing and copyright defences, to be assessed in depth in chapter four. However, there is a possibility of digitisation also creating new works which are going to be protected by new copyright, depending on the specifics of digitisation activity. Furthermore, the new technological uses for digitised heritage, such as virtual reality and artificial intelligence, create new questions and amplify existing uncertainties for copyright.

Perhaps, in the future, a new dematerialisation method will become widespread, and some works will be re-scanned, processed and transferred to this format. Until then, this is the method that we need to understand and facilitate as part of the long-term responsibility of keeping heritage safe and accessible. These copyright implications identified here will demonstrate that a clash between copyright and digitised cultural heritage is inevitable. This does not mean that digitisation should be ruled out, or that cultural heritage should be left as it is. On the contrary: the advancements of today have been achieved by standing on the shoulders of giants and it is only fair to use these developments for the future of technological and scientific advancements. That is why this chapter establishes that digitisation is the next logical step for cultural heritage institutions, while recognising the clash between copyright and digitising heritage.

The next three chapters will divide this into three ‘clashes’: theory, law and the practice. The clash in theory will be first: the tension between protecting the author and the public interest of cultural heritage causes this underlying, less visible clash. But the theoretical incompatibility is more impactful than it first seems, as it causes and strengthens the other clashes. Now that we know copyright protection will be infringed by digitisation, it is time to question whether justifications for copyright protection can be overridden for the purpose of keeping heritage safe and accessible.
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Clash in Theory: The Principles of Cultural Property Law versus Copyright Justifications

In the exploration of copyright’s role in digitisation, it is time to turn to the very first clash, which is at the theory level. As discussed earlier, the scope and owners of heritage are defined differently according to the purpose of each cultural property law instrument. Heritage both belongs to everyone and no-one, but its loss concerns all humankind. But due to its unclear and wide scope, cultural heritage also includes material that is temporarily protected by a different area of law: copyright. So, a conflicting force emerges, which is the protection provided to the author, justified by multiple theories. Their rights are at risk of being infringed and their interests need to be taken into consideration.

Copyright law already struggles with establishing a balance between different stakeholders, namely the author versus the public; so the tensions specific to cultural heritage (such as the uncertainties about its scope, owner and challenges) further complicate this balancing act. This chapter will show that there is a limit to how much weight the special public interest in cultural heritage can carry in this debate, when the authors interests are placed at the opposite ends of the scale.

The main question in this chapter is how will the justification theories for copyright measure against the principles of cultural property, in the specific scenario of digitisation? Will the goals for cultural property, and especially the public interest in digitisation, justify a significant recalibration in the existing protection for authors?

These theories impact multiple instruments, such as the wording of the constitution, or in intellectual property laws of a country.1 Their influence can also be seen in court decisions and opinions. For copyright law, the influence of theories can be seen in provisions on copyright term, subject matter, protection criteria (especially originality), the economic and moral rights of the author, and copyright defences.


3.1.Different Viewpoints: Scarcity and Commodification

Citing Rawls and Hume, Waldron suggests that scarcity is ‘presupposition of all sensible talk about property,’ and if there was no scarcity, the questions about nature and justification of property would come to an end.2

Cultural heritage, broadly defined, is both scarce and not. Following Walter Benjamin’s ideas about the ‘aura of the original’, most artefacts are valued due to their presence in time and space.3 Cronin argues that we perceive the objects in the same way we perceive ancestors: for example, the Parthenon is not only revered for its aesthetic value, but because it is very old and has been created and touched by individuals of an ancient civilisation over 2,000 years ago.4 But there is also heritage that is not ‘old’ in the same sense.

There are occasions where alteration over a long period of time creates a new object: for example, Ise Grand Shrine in Japan was first built 2,000 years ago, and it is a part of tradition to rebuild it with new wood every 20 years (Shikinen Sengu).5 Does it mean this object is valued because of its scarcity, or because of what it represents? In a sense, the same logic applies to digital copies without aura. They do not replace damaged heritage or solve repatriation issues, they merely provide representations, without aura.6

Ownership of heritage is also different from other objects. Tangible forms of heritage are sometimes held in distant locations, whereas intangible forms of heritage, including digital, are easier to share. Some forms of heritage have unknown and/or multiple contributors over multiple generations and need to be accessible to all members of that community. Cultural ‘property’ cannot be owned the same way as other property and cannot be sold or disposed of freely, which is usually prevented by national and international rules.

On the other side, IP rights are separate from the tangible objects. Underlying ideas or inventions can be easy to reproduce, therefore IP creates an artificial scarcity in the form of time limited monopoly.7 During the monopoly, only the rightholders can take advantage of it, instead of the rest of humankind. Their term of protection is not yet over. Their commodification is not frowned upon but welcomed and sought after by the author.

The main underlying difference in these two areas, then, is the commodification of works. The aim of IP, protecting the individual and their opportunity for commodification, is the exact opposite of what cultural heritage needs. That is not to say opposing arguments regarding the commodification of cultural heritage do not exist; going back to Merryman’s work in the area, he argues that ‘the work of art itself is somehow reduced or sullied by being bought and sold … surely does not bear scrutiny’.8 It is even argued that creating a licit market would both reduce the illicit activities, and make way for an internationalist approach to heritage, where resources will move from market nations towards source nations,9 though this view is not very common and does not fit with the previously introduced UNESCO instruments and the academic literature, since there are safeguards against the commodification of cultural heritage.

If the subject matter of cultural property and copyright overlaps, and the former belongs to everyone (but should not be commodified) and the latter belongs to a specific member of the public (and can be commodified) for a limited time, where does one end and the other begin? Is it as simple as assuming things that belong to an ‘author’ for a limited duration then gain some inherent value just by being older and entering into the public domain, and therefore start receiving different treatment? Does that make the public domain more valuable (as it is now ‘heritage’) or less valuable (as in everyone can edit or distort)? Or can we rethink the theories behind the existence of copyright, and bend them to the point that they fit the purpose of keeping heritage safe and accessible through digitisation?

The boundary between what concerns the author and what concerns the public is already unclear. Authors are also a part of the public, and their works build on existing heritage around them. Seeking more digitisation and more access is generally beneficial to the creation of new works. However, whichever theory lies behind why an author needs protection is tested, it will be challenging to argue for reducing the copyright protection. The first two theories (labour and personhood) are important for scrutinising why the author deserves this protection in the form of a private property right. The remaining two theories (utilitarian and culture) are more relevant for seeking a balance between the author and the public, while achieving an efficient or culturally beneficial distribution of rights and duties.



3.2.Labour Theory

According to the Lockean theory, humans are entitled to the result of their work on common raw goods.10 This argument is based on the argument that a person owns their body and labour, and therefore should own whatever they mix their labour with:


God gave the world to men in common; but since he gave it them for their benefit, and the greatest conveniences of life they were capable to draw from it, it cannot be supposed he meant it should always remain common and uncultivated. He gave it to the use of the industrious and rational, (and labour was to be his title to it;) not to the fancy or covetousness of the quarrelsome and contentious.11



This was then supported with the assumption that ‘every person has a property in their own person’, and therefore mixing own labour with the commons should make it their property (‘he hath mixed his Labour with, and joined to it something that is his own, and thereby makes it his Property’).12

Labour theory has two additional conditions, ‘no spoilage’ and ‘enough and as good’. The first requires not taking more than one can use:


As much as any one can make use of to any advantage of life before it spoils, so much he may by his labour fix a property in. Whatever is beyond this is more than his share, and belongs to others.13



Works in the public domain do not spoil but might become less appealing over time. On the other hand, there are also rare examples of public domain works regaining value at a later stage.14 In that sense, digitisation can save them from being ‘spoiled’, by providing more access to them and facilitating their revival. Spoilage goes beyond merely destroying one’s own property through using it, it means neglecting or deliberately destroying things that could be otherwise used by others.15 So letting a work disappear (through physical deterioration or obsolescence of format), also leads to ‘spoilage’ of resources.16

As for the ‘enough and as good’ proviso, the right of property is conditional upon a person leaving in the commons ‘enough and as good’ for the other commoners. Ideas are non-rivalrous goods, but the human potential to use existing information to create a new idea is limited by the current state of cultural and scientific data available at that moment.17 Likewise, the use of tangible cultural heritage objects is subject to physical conditions, meaning that only the person who is holding the item can use it – unless it is dematerialised. In that sense, digitising and providing access can instead leave ‘enough and as good’ for others. However, as long as the initial property right is justified and copyright protection exists, this unexpected fit between the proviso and the benefits of digitisation does not justify overriding or reducing this protection.

While adding own labour to commons provides a fair basis for deserving a reward, it also requires asking what the right type of reward is. A common criticism directed towards the labour theory is whether exclusive property rights are the right reward for the labour, especially when it can be argued for other rewards, which could have a less intrusive effect on the rest of the society.18 More importantly, proponents of this theory also overlook that its application to intellectual property law is controversial, as Locke did not necessarily have intellectual property in mind when he focused on the connection between labour and ownership;19 in his other writings, Locke criticises the excessive monopoly of Company of Stationers and the length of (especially sole) printing privileges, arguing that this limits the dissemination of knowledge.20


3.2.1.Heritage as ‘Commons’

In this justification, there are two main components: labour and commons. The first component is labour. As Waldron asks, what distinguishes the appropriator from the rest of mankind? What are the crucial actions that justify the taking?21 For copyright to emerge, this labour has to come from the author, and it has to be the right kind of labour. A question that emerges from the labour theory is whether labour should be defined as unpleasant labour or ‘activity one would rather not engage in’,22 because many authors enjoy the process of intellectual creation. But usually, most works would involve some kind of contribution that would justify the protection for the works. This labour needs to be added to the commons.23

This second component, commons, is vaguer. The material owned by the community as a whole includes ‘the universe of facts, languages, cultural heritage, the set of ideas currently apprehended by at least one person but not owned by anyone, the set of ideas currently apprehended by at least one person, the set of all reachable ideas, the set of all possible ideas’.24 Turning to the concept of community in Locke’s writing, two ways to view the commons emerge: in ‘negative community’, commons belong to no one and parts of it can be appropriated, whereas in ‘positive community’, the commons belong to all.25 In embracing positive community, Locke then has to justify how one can use the commons, without the permission of the community, and that can only be achieved through labour.26

When previously introduced approaches to the ownership of heritage (cultural internationalism and cultural nationalism) are considered together with the Lockean understanding of ‘God hath given the world to men in common’, there is a parallel with the assumptions on the ‘common heritage of all humankind’. But this parallel is imperfect, as there are limits to the commons. In explaining the ‘intellectual commons’, Drahos limits it to ‘part of the objective world of knowledge which is not subject to the following: property rights or some other conventional bar (contract, for instance); technological bars (for example, encryption) or a physical bar (hidden manuscripts), however he recognises that intellectual property rights do not automatically means things become inaccessible, just subject to some restrictions (such as licence fee), at least while the property right is protected.27 The previous chapter established that cultural heritage overlaps with the protected subject matter of copyright. But the works whose term has ended, together with ideas, facts and forms of intangible heritage, might be treated as ‘commons’.

Even though the tangible and intangible distinction is not helpful for limiting the scope of cultural heritage, it provides a way to categorise the ‘commons’: tangible objects allow some certainty about who holds them, but intangible heritage is much more open to being assumed as common resources by the public. While access to tangible heritage is rivalrous, intangible heritage is something that can be potentially used without being depleted. This is reminiscent of a familiar concept under intellectual property: idea/expression dichotomy. Every work usually reflects the author’s experiences in society.28 But ideas cannot be protected by copyright unless turned into expressions, and therefore ideas and knowledge shared across communities and generations could potentially be treated as ‘commons’ and open to exploitation. This does fit the labour theory view of adding one’s own labour to common ideas.

If some cultural heritage is part of the commons, and adding labour to commons creates new works that eventually become part of cultural heritage, this creates a predictable loop of heritage building on itself, sandwiched between a continuously expanding time length (that is copyright duration) to be spent out of commons. However, with intangible heritage, there are both ethical concerns (such as secret/sacred knowledge and guidelines developed at national and international level, specifically for Indigenous heritage), and there are also attempts at protecting them as traditional knowledge and traditional cultural expressions at the WIPO level. This requires questioning when a work stops belonging to an individual and becomes something shared to be built on, and more importantly, whether copyright term is the right instrument for this determination.

For heritage entering into commons, it does not seem fair that the ending of a copyright term is a prerequisite for switching to a different from of protection under a different area of law. It seems rather arbitrary that extending the length of a property right indirectly ‘postpones’ heritage status. This is especially hard to comprehend, given that copyright term has been extended multiple times, so each time it takes longer for works to come back to being ‘heritage’.



3.2.2.External Labour

Another angle is whether labour on (perceived) commons automatically justifies ownership by everyone. Returning to the distinction between negative and positive community, whether the commons belong to no one or everyone, it is also possible to limit the ownership to either every member of the community, or only to some members of the community. There are also different levels of willingness to share heritage between nations, for example, heritage-rich countries might hesitate to share their heritage, but similarly other nations with more developed technology and medicine might hesitate to share their intellectual property.29 That means the ‘common heritage’ idea will face different levels of resistance from different stakeholders. It makes sense for each State to determine how much can be used, and who can use them, based on own interests and needs of communities.

Ownership of heritage, as argued, is already filled with tensions, but there are also circumstances where labour might indeed qualify someone external as the ‘author’, but this might not be in the best interest of the source community. This occurs especially when intangible heritage is only documented by an outsider to the group.30

The first example is the Strehlow collection, in which an Australian researcher documented secret Aboriginal rituals and artefacts by promising secrecy. These documents were later shared with the researcher’s university, and others, which led to legal proceedings between the Aboriginal community and the university.31 In this example, Strehlow has gathered and documented the secret and sacred heritage by putting labour into the process. But this action was incompatible with the ownership of that heritage belonging to the community.

The second example is the treatment of sketches of Navajo dry paintings found in Peabody Museum: being aware that the originals are normally destroyed after the ritual, the museum was concerned that keeping them is a form of disrespect and sought the advice of Navajo consultants to decide if these should be preserved or allowed to decompose.32 In this example, the first work (dry painting) is created in sand with the intention of being destroyed. So, the labour that went into their creation was not for individual ownership (as the object belonged to the entire community) and it did not guarantee protection. At the same time, when an external made copies of such works and later donated their field notes or recordings to a museum, they did not do that with the assumption that it will be destroyed. It is understandable that these institutions also have a responsibility towards these donors as well.

The third example are the recordings depicting Warumungu culture, in which researchers (who created the recordings) willingly chose to set up different levels of access when sharing them. This meant that if a ritual could be attended only by people with a certain standing in that community, its recording would also be only shown to people with the same standing.33 In this example, the researchers have put in the labour and created the work but chose to limit the exploitation of their own works, to protect the Indigenous community.

These examples show us that the connection between labour and ownership is not always clear in the realm of cultural heritage practices. There are also circumstances where the externals can rely on their copyright and refuse to share their works with the source community, such as the examples of Maliseet elders and recordings of the Red Ochre ceremony.34

To sum up, labour theory holds strong. It does not leave much room for readjusting copyright protection in line with the previously established principles for keeping heritage safe and accessible. Cultural heritage overlaps but does not match the scope of ‘commons’ in Lockean theory, and whether externals can rely on ‘labour’ to claim ownership over heritage is also not always straightforward. Interpreting Locke’s idea of commons this widely would require expanding the borders of ‘common heritage’ to the point where it would require arguing for removing copyright protection altogether, or at least introducing some way of reducing the author’s rights over their own work.




3.3.Personhood Theory

The next theory requires questioning to what extent can the personal connection between the author and their work be challenged, and if there is any merit in arguing for severing this tie for public interest in digitisation. Personhood theory is rooted in the work being a manifestation of the author’s personality, and that interest is best protected by a property right. The focus is very much on the author.

Kant explains how the work ‘speaks’ for the author in his essay ‘On the wrongfulness of unauthorized publication of books’:


This right of the author is, however, not a right to the thing, namely to the copy (for the owner can burn it before the author’s eyes), but an innate right in his own person, namely, to prevent another from having him speak to the public without his consent, which consent certainly cannot be presumed because he has already given it exclusively to someone else.35



Hegel explains how the author’s will becomes a ‘thing’ that is protected towards the others:


A person has as his substantive end the right of putting his will into any and every thing and thereby making it his, because it has no such end in itself and derives its destiny and soul from his will. This is the absolute right of appropriation which man has over all ‘things … property is the first embodiment of freedom.’36



But there is also the question of whether private property is the right way to address this connection. Waldron suggests that Hegel did not believe in a distinction between the interests of the community, and its members, but the individual had to grow into this by establishing a clear sense of themselves as an ‘individual right-bearer’; so private property was necessary as ‘a stage in one’s individual and social development’.37 Fisher has categorised how owning private property can contribute to human flourishing: peace of mind, privacy, autonomy, self-realisation as a social being, self-realisation as an individual, security and leisure, responsibility, identity, citizenship and self-expression.38 The work is deemed to reflect the will of the individual, who is aiming to actualise themselves on the external sphere.39

The assumption is that property rights are necessary to protect the author’s will in an output, and to ensure that the author is the only one speaking to the public, a fact which is not meddled with.40 So how to ensure that the embodiment of will is safe when the author authorises others to exercise economic rights? The answer is moral rights, which are protected unevenly in different jurisdictions, generally more prominent in continental Europe.41 Both the attribution and integrity of works need to be secured based on the author’s connection with their works, and such rights exist across multiple jurisdictions.42


3.3.1.Interpretation of Personhood

In its application to IP rights, this theory relies on an abstract idea of ‘personhood’.43 Within the jurisdictions embracing the personality theory, copyright is used to protect the romantic notion of the artist, who is a ‘uniquely sensitive soul’, and to ‘reinforce the status of the genius’.44 But in practice, how does personhood show itself?

The first issue is whether the work, once released into the public, is still part of the author’s personhood. With regard to whether the author can alienate the right to prevent reproduction of their work, Fisher suggests that Kant would reject that and argue that ‘authors’ interest in deciding how and when to speak is an inalienable part of his personality’, but that Hegel would argue that ‘expressions of mental aptitudes are external to the author and can be alienable’.45 Although its role in the development of moral rights is important, the personality theory does not fully justify the economic monopoly of the author once works are revealed to the public; it fails to explain why authors have rights that are wider than just preventing harmful changes.46

Kant argues for owning the object onto which one has projected their will, but this can perhaps be seen as a way to ‘implicitly elevate the interests of creators to a very high level’.47 This does not necessarily mean creating something from scratch or continuously using it, a person could still project their will on something without changing it or labouring on it.48 Projecting one’s will onto something is vague, which requires thinking of authorship as an ‘activity or process’ deserving of protection, that is separate from the object.49 In that sense, personhood in the work is very abstract. Drahos questions whether this justifies authors’ personalities being protected more than other property owners who might also claim they have ‘poured’ their personality into their property.50

Secondly, this theory disregards how authors are affected by their surroundings. Craig argues that, currently, copyright focuses too much on the author–work link, whereas it should be structured ‘with deference to the public–work link’.51 Hegel takes into consideration the author’s interaction with the outside and how their mental processes are shaped by the outside; the first step for the author’s self-realisation can be seen as appropriating the outside world and acting on it.52 Would it also not require protecting the autonomy of communities that these works originate from? Copyright law is rarely able to recognise joint authorship, in cases where heritage is used by one of the members of the community, in a way that conflicts with the community’s wishes.53 Especially for intangible heritage, when multiple generations are involved, whose will and personhood is actually reflected in the work? But under IP, protection for communities is never as strong as the protection for the individual author.54 Copyright does not allow the same kind of recognition for the surrounding community (whose personhood might be there as well), collective ownership for traditional knowledge and traditional cultural expressions are seen as more suitable to address with sui generis protection.55

Third, what happens to personhood in works, in the case of (unaltered) preservation, are they not better protected? Even if we ignore the second point (the impact of surroundings on the creation of the work), is there any room for arguing personal interest can be overridden for leaving a fuller picture of history to the society? Can we argue that copying people’s works gives them an immortality, which serves their interests in the longer term, as opposed to the limited term copyright protection? Fisher uses Radin’s argument on property rights, allowing ‘the ability to project a continuing life plan into the future’, and argues that modifying or damaging the works disturbs this continuing life plan, also in line with moral rights.56 But this can also be interpreted differently, by assuming the author might want to prevent physical damage to their work by default. Would it then make sense to argue that all authors inherently wish for accurate immortality, and therefore preserving their work actually contributes more to their self-realisation?

Doing so would justify digitising for the purpose of preserving the work (and therefore preserving the author’s connection to their work). But this is a very big leap in the argument, stretching the understanding of what an author may or may not want. Even if this argument was successful for the purpose of preservation, the purpose of providing further access to digitised works conflicts too much with this theory.



3.3.2.Digitisation and Moral Rights

Especially in the online environment, the line between the author and the public is blurred. Anyone can disseminate the works they created with sufficient ease, but it is also much easier to lose control of the work once it is placed on the internet. In that sense, digital environment increases the risk towards the personhood.

As discussed in Section 2.5.5, there is a greater risk of damage after digitisation. For example, when unpublished works are digitised and placed online, this would affect the disclosure/divulgation right, which does not exist in every jurisdiction. Furthermore, attribution is much easier to alter in the online environment, so identifying the author could be challenging. This could also lead to false attribution, where a digitised work seems as though it belongs to another author who would not want to be associated with it. It also makes it much harder for authors to detect their works, withdraw, or opt-out where necessary.

There is also an increased risk of suffering from any changes made to the work’s integrity during digitisation. There could be problems when the work is altered for the digital format (such as low-quality images not depicting the work correctly, or a book being digitised with some pages missing). This then requires placing additional safeguards on the use of works, even when defences are present. For example, most copyright defences require attribution when possible. However, the lack of resources or copyright awareness, or the peculiarities of the online environment might still cause digitisers to inadvertently neglect moral rights.

Overall, personhood theory is also not very compatible with the principles of cultural property, especially on how heritage should be for everyone, and it should be kept safe and accessible. This theory provides a very strong basis for protecting the author and cannot be overridden by assuming that the individual should want the same things as their community. Having to consider the needs of the individual will also pose an obstacle to the digitisation of special cases (orphans, unpublished and out of commerce are discussed in the next chapter), because even when there is no one to come forward, the personal connection is still there, there is still someone ‘speaking’ through their works. Furthermore, the moral rights of the author are more likely to be negatively affected by online uses, making this theory also not very compatible with digitisation. So far, the theories that have the author’s self and their contribution (labour and personhood) at their centre cannot be reinterpreted differently for the sake of heritage and it is time to turn to theories that equally consider the interests of the rest of the public.




3.4.Utilitarian Theory

The purpose of the utilitarian theory is to achieve the greatest good for the greatest number and to achieve the greatest social welfare.57 When applied to intellectual property, there is a focus on how such time-limited rights can serve as an incentive, so that the society will benefit in the long run.58 This theory has historically developed in parallel to the evolution of the modern State. By granting monopolies and incentivising creation, States became more powerful.59


The principle stating that the greatest happiness of all those whose interests are involved is the right and proper – and the only right and proper and universally desirable – end of human action; of human action in every situation, and in particular in the situation of functionaries exercising the powers of Government60



In relation to protection of inventions, Bentham argues:


With respect to a great number of inventions in the arts, an exclusive privilege is absolutely necessary, in order that what is sown may be reaped. In new inventions, protection against imitators is not less necessary than in established manufactures protection against thieves. He who has no hope that he shall reap, will not take the trouble to sow.61



In order to achieve an effective system, more attention will be needed as regards finding a balance on the needs of different parties, as opposed to mainly focusing on one side. There are a few issues to address here: first, is a property right the right kind of incentive; and second, how much weight can the public interest carry?


3.4.1.IP as Incentive

Fisher identifies three general ways in which a strong intellectual property system can be beneficial for social welfare:62 First, stronger rights increase the incentive to create.63 It is logical for authors to want protection against free riders and to have a guarantee that they will have rights over their own works. This means that limiting the public’s usage of works today leads to the creation of the works in the future. Second, it optimises patterns of productivity. Since creators can observe what consumers want, they can adjust what they produce accordingly. There is the risk that creators, who are expecting big rewards, might ‘overinvest’ in certain intellectual products.64 Third, it is argued to eliminate or reduce duplicative activity. While it can increase the pace of development, it can also have the wasteful result of many people spending resources on being the first.65 This again relies on the assumption that people only create where there is an incentive to do so. But some of these arguments are perhaps more suited to registered rights like patents, where independent creation is not rewarded and only the one that registers first is able to monetise their time and investment.

Negative spaces, when applied in an IP context, cover fields and communities that are traditionally not addressed by IP law; their existence is evidence of how innovation can occur without the promise of IP protection.66 In relation to incentive theory, Sprigman highlights the issue of how copyright is shaped more by producer interests (such as lobbying), as opposed to the public interest, especially in the absence of evidence of copyright acting as an incentive.67

Going back to the incentive argument, should this incentive be in the form of exclusive and lengthy protection? First of all, policies to incentivise are not necessarily uniform, for example incentives that increase one type of work, or in one jurisdiction may not work for the other.68 Some parties do not create with the expectation of monetary gain.69 There are various other reasons that urge authors to create, such as prestige, fame, conveying a particular message or furthering a certain ideology.70 Copyright is only one of many ways to increase the stability of authors’ lives.71

This is not to say that copyright protection should depend on the expectation of any gain, which can be hard to predict. But it at least requires asking whether the existing protection should be so lengthy?72 Protecting one side for a long term means that there will be some deadweight losses along the way, especially in the case of orphans and out-of-commerce works. While copyright could have been an incentive in their creation, most works have a short span where they are profitable; afterwards copyright uncertainty just disadvantages the public.

In fact, for the safety of cultural heritage, the incentive argument matters more when such works are being revived. Since digitisation is costly, digitising and reviving public domain works requires an incentive. Providing a shorter term of protection to digitised works can be an option, as suggested by Mendis, for incentivising the digitisation of rare documents.73 So, the incentive argument applies twice: it both justifies the copyright protection of the first work, and therefore make its digitisation harder until the copyright term ends, but then the promise of a new copyright protection in digital copies acts as an incentive for their revival. However, this incentive also causes some institutions to overclaim their contribution, sometimes even in the form of ‘copyfraud’.74 But if the options are between completely losing these works, or giving the incentive to the ‘wrong’ party, the latter at least allows the revival of works that can benefit the public in the long run.



3.4.2.Who is the ‘Public’?

When we say the needs of the public are placed against the authors, who exactly is the ‘public’, whose interests are all merged together?


The interest of the community is one of the most general expressions that can occur in the phraseology of morals: no wonder that the meaning of it is often lost. When it has a meaning, it is this. The community is a fictitious body, composed of the individual persons who are considered as constituting as it were its members. The interest of the community then is, what? – the sum of the interests of the several members who compose it75



In practice, the public does not have a single goal when dealing with protected subject matter. Some members of the public have more commercial goals in mind, understandably wanting to improve their livelihood. Some need access for research, others need them for education. These various goals require careful adjustment of copyright defences, limiting the access and use. The author is also part of the public, both needing protection and needing access to older works to build on them.76

There is also public interest in keeping heritage safe and accessible. As established in chapter one, heritage is at constant risk of disappearing, through deliberate destruction, accidental loss, natural deterioration or technological obsolescence. When these negative outcomes cannot be prevented by moving heritage elsewhere, the best possible solution is to digitise the work. But few would argue that preservation alone is enough if access is not also provided. The interest in accessing heritage also concerns the future public, such as future authors and researchers who need works created today, and even previously unconsidered new users of heritage, such as artificial intelligence.

This again brings us back to the difference in approaches between copyright law and cultural property law. Protection under cultural property law means different measures depending on the instrument, such as physical protection or inventory making, these measures do not override or replace each other. But protection under copyright law involves conflicting interests on how the subject matter will be treated, protecting one side means preventing the others, requiring a balance. This balance is skewed often, due to some stakeholders being louder than the others. So, the public interest under copyright law is even less stable than the public interest under cultural property law and will require a significant look into the stakeholders in chapter five.

Compared to the other theories discussed above, utilitarian theory can be more lenient towards giving more weight to the public interest. It does not mean that this public interest can automatically override copyright, but it will require recalibrating the balance for the scope of protection versus defences. But perhaps there needs to be an additional prioritisation for the policymakers to push said balance towards a different direction, so it is time to turn to the final justification theory.




3.5.Culture (Social Planning) Theory

This theory supports the idea that property rights should help with reaching ‘a just and attractive culture’.77 Similar to labour theory, it aims to ensure a fair and just allocation of rights, but also seeks to give everyone a fair chance for self-expression. This viewpoint takes fundamental human needs into account, similar to personality theory, but these needs are considered differently, giving less weight to the author–work connection. It argues for a balance for a more attractive society, as does the utilitarian theory, but argues that the law should guide people’s behaviour instead of leaving decisions to them.78

Culture theory easily fits the purposes of cultural heritage. The first layer is the wider public interest in preserving works, although Fisher points out that for rare works, their integrity is very important (such as destroying the single copy of a painting), whereas changes in non-rare works that can aid further dissemination might be welcomed (such as colourising old films). The second layer is the access to these works; Fisher suggests that libraries should be unburdened by copyright, to ensure their functioning and contribution to the culture.79 Netanel also acknowledges that reviving old works (such as re-printing, maintaining and especially digitising) requires a big investment that should be encouraged.80


3.5.1.Distributive Justice

Distributive justice is important for this theory: Rawls suggests that when assigning rights and duties and determining the distribution of benefits, principles of social justice should be taken into consideration.81 Recognising that not everyone has the same starting position in life, the aim should be to even these inequalities. So, it is not about distributing everything evenly to stakeholders in different starting positions, but to ensure that everyone is brought to a fair situation, which can only be achieved if parties decide this just distribution under the ‘veil of ignorance’ (without knowing how the alternatives will affect their own cases).82 The principles of justice are summarised in two formulations by Rawls:


First: each person is to have an equal right to the most extensive scheme of equal basic liberties compatible with a similar scheme of liberties for others.

Second: social and economic inequalities are to be arranged so that they are both (a) reasonably expected to be to everyone’s advantage, and (b) attached to positions and offices open to all.83



If the aim is increasing access to knowledge, this would then threaten the previously mentioned artificial scarcity created by intellectual property. Once created, knowledge is not scarce and can be provided to all members of society equally. At the same time, copyright is not only about the society ‘knowing’, it prevents further copying of the protected works. However, this can only be achieved with State interference, giving them power to restrict individual freedoms.84

This causes a new set of concerns about whether the State knows what is best; conflicts between majority and minorities about their own culture; and whether cultural heritage should strictly be a State concern. Since this theory is aimed at ‘what is good for the public’, it can be criticised for relying on the ‘controversial theories of good’, meaning that the authority figure decides what is good for the people and decreases rights accordingly.85 It is reminiscent of the decisions made for the selection of cultural heritage; it has the risk of being biased and is affected by existing priorities and opinions of the parties that govern heritage institutions.

As Drahos points out, distributive justice does not mean eliminating private property, but continuous adjustments in the rights of property.86 For copyright, this would be by readjusting the length and scope of protection.87 Copyright defences, such as education and visual impairment, are both examples of how law can prioritise the needs of certain stakeholders for a just and attractive culture. This would also involve readjusting IP based on the imbalances between certain groups, and between nations, and placing an obligation to share knowledge.88

An interesting example of seeking justice is Access to Knowledge (A2K).89 Coined in 2004, this movement is focused on increasing access to knowledge and reducing the impact of limits such as intellectual property. It followed the example of the access to medicine movement, which was mainly successful, and built on existing discussions around Open-Source Software, Creative Commons and Free Culture movements.90 The goals of this movement also involve access to cultural heritage, the A2K Coalition has even drafted a preservation treaty permitting all activities for access and reproduction for heritage institutions.91



3.5.2.Participation or Appropriation

The relationship between access to culture and being able to participate more as citizens is at the core of this theory. It seeks to achieve what is good for the community, but this also raises the question of participation. There are some examples of participation being taken into consideration when deciding on copyright policy, such sentiments are repeated in copyright instruments.92 If the aim is to allow members of a community to feel included and to participate freely in the discussion, the internet can be the right place to do this. This helps with the argument about providing access to cultural heritage in the online environment. But at the same time, considering the previous examples of secret and sacred heritage, this ‘participation’ cannot amount to digitising the perceived public domain and claiming new copyright.93

By giving priority to encouraging diversity and participation of different stakeholders, this theory is more compatible with the principles of cultural property discussed above, although not perfectly. To achieve a more diverse and culturally rich society, the selection of ‘what is good for the public’ should be considered in a sensitive manner.94 Even if copyright was no longer an obstacle and if it were possible to preserve and provide access to more heritage, this should be done carefully for equal representation. This means copyright needs to be constantly readjusted to find a delicate balance, but this must be done with the specific purpose of achieving an attractive culture. Overall, this theory could be the most lenient for readjusting the reach of copyright but would still need very careful consideration of what is right for society and how to best achieve this.




3.6.Conclusion

The first two principles from chapter one, when brought together, would mean that every work belongs to everyone, and that assumption would simply not work in a world in which copyright exists, given the overlaps in the protected subject matter. After evaluating the copyright theories, these principles are not compatible with the justifications of copyright law. It is especially incompatible with the labour and personality theories. The last principle – ‘heritage should be kept safe and accessible’ – requires focusing more on public interest and can be partly compatible with the utilitarian and culture theories.

These justification theories have impacted the development of intellectual property, but they are not completely clear-cut and immediately recognisable. There are also other factors, such as the needs of stakeholders, the current political climate and lobbying efforts, that also shape copyright policy. It is argued that Anglo–American jurisprudence does not have a unitary theory, and that multiple theories must be taken into account when trying to justify copyright.95 The personhood theory is more prominent in civil law countries. Moral rights, developed more in continental Europe, were argued to be ‘quite foreign’ to Anglo–Saxon jurisprudence.96 The labour theory is more prominent in the UK.97 For the US, both labour and utilitarian theories are argued to be influential.98

Labour theory’s application to IP is very solid in explaining why the author needs protection, and how copyright is the right instrument to reward this labour. There are overlaps between cultural heritage and what is in the ‘commons’ to add labour to. But once copyright protection emerges, this theory does not leave much room for arguing for less copyright.

Personhood theory is also hard to reinterpret in the light of principles from cultural property law and digitisation. It is impossible to ignore the author’s personhood in the work, even when the works are revealed outside the author. Trying to justify digitisation and access by claiming that all authors would want immortality to preservation is also not realistic. Especially in the jurisdictions where moral rights are strong, placing digitised works online causes concerns on the integrity and attribution in the work.

Utilitarian theory is logical for giving more weight to what the public needs, but whether the incentive argument is justified is a problem. Also, for cultural heritage and digitisation, there are many stakeholders seeking different things, so the greatest benefit for the greatest number of people might not necessarily be compatible with principle of cultural property (keeping heritage safe and accessible): this might require further intervention.

Finally, culture (social planning) theory can be useful because it tries to give everyone the equal chance to flourish, including access to knowledge. When this theory is used to justify copyright, it can support the argument of copyright being adjusted to allow for a better culture. But it causes concern about what aspects of cultural heritage should be treated as freely available for a just and attractive culture, and whether this requires more sensitivity.

When testing these theories against the principles of cultural property for the purpose of digitisation, it looks as though the most lenient theory, that allows room for readjustment of copyright, is the culture theory, which is based on idealistic models of how to achieve distributive justice and reach a greater culture. This does not mean other theories or jurisdictions that embrace these theories give less importance to cultural heritage. On the contrary, it could be argued that the laws and the hesitance of European jurisdictions on allowing the private sector to deal with heritage show great concern and respect for culture.99 Despite the attempts from WIPO to find a harmonised solution, a complete international harmonisation seems unlikely in this area, and their theoretical differences is just one of the reasons for this.

The author has safeguards regarding the duration, formalities, and the scope and interpretation of defences. In some countries, the author also has the opportunity to receive remuneration and/or opt-out their work from certain systems. This leaves the heritage institutions with very few options on how to digitise works protected by copyright and works with uncertain copyright status. It is too early to comment on the overall clash, and evaluating the clash in laws and clash in practice is still necessary. However, so far, this chapter has showed that neither cultural property protection nor digitisation motivation can override the justification for copyright and can entirely take away the author’s chance for commodification of their works. And this is causing the first and underlying clash between copyright and digitising heritage. But two themes emerge here, (i) there are at least two sides to these debates (author versus public) and (ii) it is unlikely to abolish private property, so it will be more likely to remain a matter that needs constant readjustment.
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4

Clash of Laws: A Comparative Analysis of the Rights and Defences Related to Digitisation in the Chosen Jurisdictions

The first clash between copyright and the digitisation of cultural heritage was in the theory, where the principles of cultural heritage were insufficient in overriding the justification for copyright protection. The theoretical basis for copyright’s existence is firmly in place, but there is some room for readjustment to find a balance between the author and the public. It is time to turn to a more visible clash, which is in the laws of the chosen jurisdictions, namely the rights, defences and other solutions. These are further complicated by regional and national legal differences, causing an uncertain environment for heritage institutions digitising their collections.

Understandably these laws did not change in a vacuum. Instead, the law is intertwined with what happens in practice, and the next chapter will investigate large-scale digitisation projects and stakeholder reactions. For now, it is worth mentioning some relevant developments: Previously introduced in chapter two, the Google Books project and subsequent case has changed the awareness on copyright law and the interpretation of fair use. The approach in the US could have also gone a different way; if the proposed settlement had succeeded, Google’s Books Rights Registry would give a private company an unprecedented amount of control over digitised heritage. Similarly, the same issue would have been handled very differently in jurisdictions without fair use.

This project also served as a catalyst for digitisation at the European level, corresponding with existing digitisation efforts.1 The i2010 Initiative was significant for the creation of digital libraries to make European heritage accessible to everyone and the forming of Europeana.2 This was also followed by other legal developments for orphan works and the expansion of library exceptions.3 The Directive on Copyright in Digital Single Market of 2019 has also led to significant changes for preservation defence, out-of-commerce works, text and data mining, and collective licensing.4 The UK has not implemented this Directive due to Brexit and now has to rely on its own copyright defences (most recently amended in 2014 and still mostly harmonised with the EU) and its own orphan works regime. This does not mean that the UK is unable to develop a more flexible approach to the digitisation in the future, but currently it is lagging behind. At the international level, the World Intellectual Property Organization (WIPO) is also working on addressing limitations and exceptions for libraries, archives and museums. Unable to reach an agreement on a more significant compromise between States (such as a new instrument), WIPO has opted for the creation of toolkits – a preservation toolkit was released in 2023, and a toolkit on access is expected by the end of 2025.5

These developments have not benefitted all sides equally, and a full understanding of the copyright problem requires an investigation into the clash in practice in the next chapter. Without being aware of practice, some of these legal changes might seem more positive or negative than they actually are. But without being familiar with the laws, the projects and stakeholder reactions might look unnecessary or insufficient.


4.1.(Re)Introducing Options and Concerns

When digitising, institutions will have a few options: (i) only digitising public domain, (ii) risking copyright infringement, (iii) relying on defences, and (iv) seeking authorisation. One or more of these options can be used, depending on the type of works and the purpose of digitisation.6

Only focusing on public domain is helpful for avoiding any legal risks, but determining the status of works (especially orphans) might be challenging when the resources are limited. Since copyright term is long, deteriorating works with uncertain status could be ignored or delayed. It would also leave an incomplete picture to later generations who will use digitised copies. However, the upside is that digitised public domain material can then be used freely, sometimes even to cover the costs of digitisation. However, there are non-IP obstacles to using public domain works, discussed below.

The second and opposite option is taking the risk of copyright infringement but proceeding with caution. Taking a calculated risk is not at all uncommon in the heritage sector. Especially in circumstances where no author is likely to come forward, it might make sense to proceed with digitisation and take down the copy later if needed. At the same time, a litigious rightholder and a lengthy lawsuit can quicky deplete the resources of the institution and damage their reputation. The risk can be partially addressed by limiting the liability of such institutions, with carefully set conditions. Furthermore, it is not straightforward to detect or remove the works once they are released into the public, such as the protected material used in machine learning algorithms.

The third option that heritage institutions can embrace is seeking the rightholder’s authorisation where possible, usually through individual licences or going through the collective management organisations. This approach provides certainty and can be the best option when only a few works will be used for commercial purposes. Seeking licences can be expensive and time consuming for mass digitisation. The burden of procedural complexity can be partly reduced with collective management. Where there is no copyright holder to be found, licences can still be sought in jurisdictions with extended collective licensing (systems where collective management organisations reaching a certain representation threshold can also represent non-members).

The fourth option for these institutions is to rely on copyright defences (in the form of a copyright exception and limitation,7 or fair use depending on the jurisdiction). The chances of success heavily depend on the purpose of digitisation: whether the works are reproduced to set aside for preservation, or reproduced and shared with the public for access, will then determine which rules apply and how much of it can be digitised. However, by their nature, copyright defences are not guaranteed until tested in court and do not provide certainty. Their scope is also inconsistent across jurisdictions, for example, most exceptions listed under the Information Society Directive are optional,8 causing different implementations in Member States (MS) that will be addressed below. Similarly, US fair use is also vague enough to be interpreted differently in courts.

One might ask why States are not embracing much wider defences, and why these defences are not interpreted in the widest way possible by the courts. In line with the need to balance the interests of different stakeholders, there are safeguards on the circumstances where the exclusive right of reproduction can be limited by national rules. The rule that determines the scope of exceptions to reproduction right is called the ‘three-step test’. The elements of this test can be found in the Berne Convention, Article 9(2); under the WIPO Copyright Treaty (WCT) Article 10; and under the Information Society Directive, Article 5(5).9 It requires exceptions to: (i) apply only to special cases, (ii) not interfere with the normal exploitation of the work, (iii) not interfere with the legitimate interests of the rightholders.10

This provision makes it unlikely for Member States to introduce exceptions that can overhaul the exclusive right of the author, and affects how the exceptions will be interpreted by the courts. But there are also concerns about this test; the lack of legal certainty in its application arguably makes this test an unsuitable legal tool, even with the suggestion of embracing a flexible manner in its interpretation.11 Scholars point out that many purposes would fall outside ‘normal’ exploitation in the second step,12 and CJEU’s application of the test has become increasingly more rigid over time.13 The three-step test will be revisited in Section 6.3, where it will be applied to recommendations for addressing the copyright clash.

The purpose of digitisation is therefore very important to determine the applicability of defences to specific purposes in the light of the three-step test. A way to analyse the feasibility of digitisation is to divide the discussion between only preserving works (preservation purpose), and subsequently sharing them with the public (access purpose), as introduced in Section 2.6 earlier. At the same time, there are other works that do not neatly fit into these headings, the same way as in-copyright works. Therefore, the rest of this chapter will be divided into three main headings: preservation, access, and the specific rules for orphans, out-of-commerce, and unpublished works, collectively referred as ‘special cases’. An ideal solution should not separate preservation from access – both are necessary for cultural heritage. Similarly, the scope of heritage includes works that are in-copyright, but also public domain and special cases. These headings are only relied on for the sake of clearer analysis.



4.2.Preservation

The first purpose to be discussed is preservation, which is less likely to conflict with the authors’ interests and receive negative reactions from the relevant stakeholders. It is also a logical place to start addressing digitisation, both as an easier purpose and the very first step in creating digitised copies in the first place. But it is also questionable whether it is logical or economically feasible to embark on a costly digitisation project, without ever intending to make it available to the public. This Section will focus on the rights and defences relevant for the preservation purpose.


4.2.1.Affected Rights


4.2.1.1.Reproduction

Reproduction is an essential part of digitisation. Depending on the type of the work, reproduction would cover scanning (2D and 3D) or transforming old analogue formats (wax cylinders, cassette, gramophone record – anything that relies on the bumps on the material) into digital formats.14

Most of the original signatories to the Berne Convention already had provisions against straightforward copying in their national laws but there was no similarity among them, especially for less common forms of copying made available by technology.15 This fragmented approach was addressed with the introduction of the general reproduction right in the 1967 revision.16 At the EU level, the scope of reproduction right in InfoSoc Directive Article 2 is in line with the Berne Convention. For example, the German Copyright Act defines it as a ‘right to make copies by whatever method and in whatever quantity’ (Article 16(1)), while the French Intellectual Property Code refers to another right: ‘reproduction shall consist in the physical fixation of a work by any process permitting it to be communicated to the public in an indirect way’ (L.122-3).17 In the United States, copies are defined as ‘material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, and from which the work can be perceived, reproduced or otherwise communicated, either directly or with the aid of a machine or device’.18

When assessing the risk of infringement, it is also important to see how long this copy exists for. An important question about digitisation of cultural heritage is whether a digital work is sufficiently ‘fixed’, as it transitions from one medium to another.19 It can exist for a short time (a tiny fraction of a second) but it would still count if it was stored in the computer for a short time.20 The duration of the copy will also affect whether the temporary copying defence in the InfoSoc Directive can apply:


Temporary acts of reproduction referred to in Article 2, which are transient or incidental and an integral and essential part of a technological process and whose sole purpose is to enable: (a) a transmission in a network between third parties by an intermediary, or (b) a lawful use, of a work or other subject-matter to be made, and which have no independent economic significance, shall be exempted from the reproduction right provided for in Article.21



It was clarified by the CJEU that the temporary copying exception covers copies in the cache created while browsing.22 In the Infopaq case, newspapers were scanned for commercial purposes. These scans went through optical character recognition (OCR), allowing a keyword search, to understand which page contained which phrase. The system then deleted the image file of the scan as well as the text file. It was decided that the InfoSoc conditions that would allow the reproduction to be exempt did not exist in this case. The newspaper articles were deleted after the search, but the printed-out copy could continue to exist. The Court found that this process should not be dependent on human decisions and should not take longer than needed. The copies were found to be ‘not transient’.23

US law also states: ‘any amount of time’.24 The law on digital temporary copies is not completely clear in the US, but there are court decisions involving works existing for a few seconds.25 Under UK law, making temporary copies of works (other than computer programs) is allowed if ‘the copy is transient and incidental, it is an integral or essential part of the technological process’26 and for the specific purposes mentioned, and the temporary copy should have no economic significance.27 There are cases in which a face painting,28 a layer of coloured sands29 or a living garden30 were not deemed ‘fixed enough’.

For cultural heritage, the scans are stored permanently, and multiple copies are created each time someone accesses the work via a website or on-site dedicated terminals. So, the first copy is not transient or incidental, but the subsequent copies, which are created when someone views the digitised work, might be sufficiently transient. Either way, reproduction right will be infringed when protected works are digitised without authorisation.

It is worth mentioning a different type of reproduction that arguably does not lead to any access – at least by humans. When works are reproduced for the purpose of data mining and computational analysis, this could be permissible under the relevant defences. However, it is also possible that these copies will at least be accessed for purposes such as standardisation and augmentation, and for supervised machine learning (such as inserting labels).31



4.2.1.2.Adaptation

Depending on the jurisdiction, the adaptation right could also be infringed by preservation and conservation efforts, such as colour and size changes. At the international level, the adaptation right is under Article 12 of the Berne Convention, giving the authors of literary and artistic works the exclusive rights to make or authorise ‘adaptations, arrangements and other alterations of their works’. There is also ‘right of translation’ in Article 8 for literary and artistic works. In some countries, such as France and the Netherlands, adaptation is handled together with the reproduction right.32

This right exists as a separate right in the UK and US. The UK adaptation right is only infringed if certain acts are done to the work: for literary and dramatic works, adaptation covers translation, converting dramatic work into non-dramatic and vice versa, conveying the work by means of pictures; for computer programs and databases, this right covers arrangement, alteration or translation (including computer languages).33 But in the US, all derivative works are covered by this right:


A ‘derivative work’ is a work based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship, is a ‘derivative work’.34



In comparison to the narrower UK approach, US law has an imprecise but much broader scope.35 The argument about digitised literary work being a derivative work was also brought up in Authors Guild v Google.36 It was argued by the Authors Guild that Google’s activities were depriving the authors of the derivative rights in its ‘search functions’. It was held that the scope of a derivative work is ‘ordinarily those which re-present the protected aspects of the original work i.e. its expressive content’ and it would be infringing if Google was providing digitised copies to the users. But Google’s use was transformative, they were not making the copies publicly available.37

There is also the question of whether optical character recognition (OCR), which converts images of text into machine-readable text, would count as translation in these jurisdictions.38 Under the Software Directive, reproduction, adaptation or transformation of the form of the code is considered to be infringement, unless it is required by technical circumstances.39 Digitisation of works that are not computer programs is not likely to fit this description, since the transformation does not occur at the formation of the code.

Another concern for adaptations with more significant changes is the infringement of moral rights.40 Given that accuracy is needed for accurate preservation of heritage, it is unlikely that it will lead to changes which amount to derogatory treatment or cause the removal of any attribution. At the same time, if moral rights are weak in a jurisdiction, relying on adaptation can be useful for authors wanting to stop undesirable changes to their works. For example, in the US derivative works that involve cutting up and rearranging of the original work were found to be an infringement of a plaintiff’s adaptation right – therefore covering the lack of moral rights in that jurisdiction.41

Given the uncertain scope of adaptations and derivative works, it is possible that digital copies and their subsequent arrangements (such as restorations or creative copies) could infringe the adaptation right. However, this uncertainty is not a big problem: for works still protected by copyright, the author can already object to the reproduction of their work. The boundaries of such activities will become more difficult to distinguish with the increase of automated copies.42




4.2.2.Preservation – By Relying on Defences

Seeking authorisation for preservation, both when works first enter collections or when digitisation projects are being planned, is likely to succeed. But the rightholders might be less enthusiastic when works are only temporarily loaned to heritage institutions.43

Given that at least reproduction right will be infringed during digitisation, in the absence of authorisation, copyright defences will be needed for preservation. Copyright should adapt to new technologies, so preservation exceptions should ideally provide heritage institutions the same opportunities for digitisation as they would have with preserving analogue copies. In other words, as the custodians of heritage, heritage institutions deserve some protection against copyright infringement during digitisation, but they were only provided these defences with some delays and shortcomings.

The re-adjustment of copyright against the purpose of preservation is achieved through EU and UK preservation exceptions, and sections 107 and 108 of the US Copyright Act.


4.2.2.1.EU Preservation Exceptions before the CDSM

There is an optional InfoSoc exception relating to the activities of libraries and archives in Article 5(2)(c), but it is quite wide in the sense that it only provides a list of institutions and requires the reproduction to not be for economic gain:


Member States may provide for exceptions or limitations to the reproduction right provided for in Article 2 in the following cases: …


	

	

	in respect of specific acts of reproduction made by publicly accessible libraries, educational establishments or museums, or by archives, which are not for direct or indirect economic or commercial advantage ….





If we look at the EU Member States’ earlier preservation exceptions,44 they were not fully harmonised prior to the CDSM Directive.45 In some jurisdictions, general library exceptions included multiple purposes that could be interpreted to include preservation. For example, library exceptions of Austria, Croatia, Italy, Malta and Romania previously made no reference to preservation, but there was also nothing implying otherwise. The Cyprus exception emphasised ‘for use in public interests’, which could be interpreted to include preservation.46

The purpose of ‘replacement’ was not stated in the InfoSoc Directive, but in some Member States, preservation and replacement exceptions were handled together (Estonia, Finland, Latvia, Netherlands, Slovakia, and Ireland). Some Member States (Denmark, Sweden and Finland) also included ‘completion’ as a purpose, which applies to incomplete works that were published in parts and where the missing part cannot be acquired in the market. For most replacement exceptions, it must be ‘impossible to acquire the works from the market or general trade’, or even vaguer phrases such as Ireland’s ‘reasonably practicable to purchase a copy’.47 The Czech replacement exception requires authorities ‘to verify by reasonable effort that the work is not being offered for sale’ and the Greece library use exception requires that the additional copy ‘cannot be obtained in the market promptly and on reasonable terms’.48 The question of ‘what is reasonable’ needed clarification, for example, what should happen if the works are available on the market, but drastically above their original price? Or what if only partly damaged, second-hand copies are available? How about different editions of books?

Before CDSM, there was also a lack of harmonisation regarding the beneficiaries of preservation exception, which caused difficulties for cooperation across different institutions across the EU. Throughout the EU, the list of beneficiaries almost always included libraries and archives. However, museums were not allowed in a few of the jurisdictions, which could be due to the ‘one-of-a-kind’ nature of most of the objects they hold. Educational institutions were also not allowed to perform preservation activities in some jurisdictions (Belgium, Denmark, Estonia, Finland, France, Ireland, Latvia, Lithuania, Romania, Spain, Sweden and UK),49 but the status of university libraries was not fully clear. Although educational institutions had more flexibility when it comes to research defences, they are not necessarily thought of as places where items are preserved.

In line with the three-step test, most of these exceptions were limited to ‘non-profit institutions’ or for ‘non-commercial purposes’ (both preservation-specific, and general library exceptions). However, the nature of ‘non-commercial’ is not always clear-cut, given that there are corporations providing free, non-commercial services for the public, and similarly heritage institutions might want to commercially use their preserved material at a later stage. Large scale digitisation projects achieved by public–private partnerships might also face some uncertainty about their commercial nature, depending on the agreements between parties about controlling the material.50

Allowed methods of copying were also not consistent in these exceptions. While some Member States allowed any kind of reproduction ‘by any means’, others did not specify the method of copying at all.51 Even when the allowed method of copying was described as ‘any kind of reproduction’, it could be assumed that digitisation is included. Another issue was that the number of allowed preservation copies were not specified, except in Latvia and Greece.52 Not limiting the number of copies makes sense, these copies remain within the institution, so it is safer to keep as many copies as needed while also not conflicting with the normal exploitation of works.

In terms of subject matter, some jurisdictions simply mentioned ‘works’, but it is not clear if these countries wanted to preserve everything, or left it vague without intending to do so. Other national exceptions excluded software from the scope of preservation.53 Excluding software was common for library exceptions and private use exceptions, the Software Directive does not allow contracts preventing the making of a back-up copy for ‘observation, study or testing of the functioning of a program’.54 Some national exceptions excluded unpublished works, such as letters and diaries.55 Most exceptions specifically mentioned ‘works in collections/in permanent collections’.56 ‘Permanent collection’ normally excludes items on loan or borrowed for temporary exhibitions, but it was not fully clear when the exceptions only mentioned, for example, ‘works in collection’.



4.2.2.2.EU Preservation Exception in CDSM Article 6

The CDSM Directive provided a mandatory exception in Article 6 titled ‘Preservation of Cultural Heritage’:


Member States shall provide for an exception to the rights provided for in Article 5(a) and Article 7(1) of Directive 96/9/EC, Article 2 of Directive 2001/29/EC, Article 4(1)(a) of Directive 2009/24/EC and Article 15(1) of this Directive, in order to allow cultural heritage institutions to make copies of any works or other subject matter that are permanently in their collections, in any format or medium, for purposes of preservation of such works or other subject matter and to the extent necessary for such preservation.



Its beneficiaries recognised in Recital 13 are wider and more clearly defined compared to the unharmonised approaches in the past:


publicly accessible libraries and museums regardless of the type of works or other subject matter that they hold in their permanent collections, as well as archives, film or audio heritage institutions. They should also be understood to include, inter alia, national libraries and national archives, and, as far as their archives and publicly accessible libraries are concerned, educational establishments, research organisations and public sector broadcasting organisations.



Recitals 26–28 of CDSM also recognise further difficulties such as cross border cooperation, technological obsolescence and the need for third party support for technical expertise. Similar to before, preservation is still limited to permanent collections (Recital 27), but this is defined as ‘copies of such works or other subject matter are owned or permanently held by that institution, for example as a result of a transfer of ownership or a licence agreement, legal deposit obligations or permanent custody arrangement’.57 While restoration can be included under this provision, the limits of what can be digitally restored are uncertain.58

In terms of implementation, Member States with similar exceptions could implement the provision as it is and embrace the use of digital methods with a list of activities that fit ‘preservation’.59 But they also had the option to go above Article 6, such as preserving temporary works and allowing other internal uses.60 In practice, some Member States embraced a list of beneficiaries that is broader than Article 6, such as educational institutions and public sector broadcasting organisations (Germany, Hungary, Italy, Austria).61 Similarly with the scope, some Member States did not limit the exception to ‘permanent’ collection (France and Hungary), and in addition to allowing reproduction, some countries included lending (Austria) and distribution (France and Hungary) of the digitised copies.62

This Article is a positive development for digital preservation in the EU, and is an improvement compared to the previous state of national preservation laws of the Member States. Its mandatory nature helps the expansion and harmonisation of the scope of subject matter, beneficiaries and methods. Preservation provision did not meet the same resistance and organisational challenges for provisions for increasing access in CDSM; WIPO’s approach to addressing preservation separately is reminiscent of this, preservation emerges as the solvable part of the problem.63



4.2.2.3.UK Exception for ‘Copying by Librarians Etc: Replacement Copies’

In the UK, both the 2006 Gowers and 2011 Hargreaves Reviews urged the making of improvements to the UK law, which led to significant changes being made to the CDPA in 2014.64 These changes included the exceptions for private copying, caricature, parody and pastiche, quotation, research and private study, text and data mining, education and teaching, archiving and preservation, public administration and accessible formats for the disabled.

In the CDPA there were various defences to certain actions of libraries and archives from section 37 onwards, and definitions for libraries, museums, and ‘conducted for profit’ in section 43A.65 The amendments in 2014 repealed CDPA sections 37–40, but also clarified and improved the existing provisions. It became easier to preserve works in permanent collections, and museums were included under the beneficiaries allowed to preserve and replace.66 Under CDPA section 42, institutions can copy items to preserve or replace reference-only items that are not accessible to the public or available on loan only to other institutions. It also applies only when it is not reasonably practicable to purchase a replacement.67

Following Brexit, the UK has lost out on many positive changes by not implementing the CDSM, but preservation is less of a problem due to the helpful changes in 2014. The differences between the UK and the EU will become more significant when it comes to providing access to the digitised heritage.



4.2.2.4.US Exception for Reproduction by Libraries and Archives

Compared with the approach in the EU and the UK, the US system of library exceptions is deceptively straightforward. Reproduction by libraries and archives is addressed under section 108 of the US Copyright Act, but it should be assessed together with the benefits of the section 107 fair use provision to fully appreciate the flexibility of US libraries and archives. Historically, section 108 was created as a reaction to widespread photocopying of books in libraries and as a compromise among libraries, authors and publishers.68 To sum up very broadly, subsections (a), (f), (g) and (i) set out general conditions, (b–c) address preservation and replacement, (d–e) address user requests for private study, and (h) only apply to works in their final 20 years.69

Section 108(a) sets forth that library reproduction will not be an infringement if it is not for commercial advantage, the institution is open to the public and there is a copyright notice on the reproduction or distribution of the work. The subject matter set out in section 108(i) excludes certain works but these limits do not apply to rights granted in subsections (b) and (c) for preservation and replacement.70

Preservation and replacement are addressed specifically: Section 108(b) allows the reproduction of unpublished works for preservation or depositing to another library. However, if it is in digital format, it cannot be distributed or made available to the public outside the premises. Section 108(c) allows the reproduction of published works for replacement, provided that the work ‘is damaged, deteriorating, lost, or stolen, or if the existing format in which the work is stored has become obsolete’.71 It means that it can be applied to analogue formats and requires that the machine or device necessary to make the work ‘perceptible’ is no longer manufactured or ‘reasonably available’ in the commercial marketplace. While it is useful that the Article defines obsoletion, it is unclear what counts as ‘reasonable’, what is manageable for one institution might not be so for the other.

One other section that might be relevant to digitisation for preservation is section 108(h), which allows a library or an archive or an educational institution that functions as such to reproduce (including digital reproduction), distribute, display or perform the works in the last 20 years of its copyright term for the purposes of preservation, scholarship and research, unless: (i) it is for commercial gain; (ii) the work can be obtained at a reasonable price; and (iii) the copyright owner provides a notice claiming one of the first two conditions.72 However, it does not apply to any other subsequent users. The same concerns on what is ‘reasonable’ also apply to section 108(h).73

Various points in section 108 need improvement; the section 108 Study Group worked for three years to identify the problems between 2005 and 2008,74 followed by another meeting in 2012 and publication of a Discussion Document in 2017.75

First, the Study Group had difficulty in determining the line between allowing ‘non-commercial’ preservation, versus ‘commercial’ uses of works that might also include ‘long-tail’ markets in the digital environment.76 A 2017 Discussion Document suggested giving more access to the ‘dark archive’, where digital preservation copies of unpublished works remain unseen, the solutions proposed were: (i) access only on premises, (ii) lending the physical media that stores the material off-site, and (iii) limited time one-off access, also noting that this kind of access could also prevent technical problems by periodically checking and refreshing these files.77

Another issue is the number of copies foreseen in section 108(c). This provision allowed only one copy until 1998; the Digital Millennium Copyright Act (DMCA) has increased it to three copies, which is still criticised as it is not compatible with what can be done with digital technology.78 It was suggested in the 2017 Discussion Document that it had to be replaced with a ‘reasonably necessary’ standard.79

The discussions of section 108 also addressed the ‘unnecessary’ distinction between published and unpublished works.80 The 2017 Discussion Document suggests that this should be replaced with ‘disseminated’ and ‘not disseminated’, which would make it easier to distinguish these works (as opposed to determining what is published) and would also include born-digital works.81 The Study Group’s recommendation for preserving publicly available online content (web archiving) was not followed, but is still achieved in practice based on fair use.82 Making digital copies of both published and unpublished works is currently possible, but only physical copies can be circulated, therefore causing institutions to keep two copies (one digital, and one analogue that can be circulated).83 This approach leaves the physical copies (CDs, DVDs) open to use and deterioration, while the digital copies stay confined to use on premises.84

The beneficiaries should also be increased; section 108 only allows libraries and archives, but in practice it includes university libraries. It was suggested that museums should be included under the scope of section 108, but only after carefully determining what counts as a ‘museum’.85 There are also questions on whether physical premises are necessary to be eligible for protection as libraries and archives.86

If the aforementioned changes were made to section 108 it would improve preservation and replacement, but so far, the provision remains the same. At the same time, the section 108 exceptions also do not prevent relying on fair use.87 Without the safety provided by fair use, perhaps this section would have been amended to include more lenient provisions a long time ago, which would have also given more certainty to US heritage institutions.

So far, copyright law is not really an obstacle to the preservation purpose. Preserving (without providing subsequent access) involves the reproduction and potentially adaptation right, and can be achieved through copyright defences: CDSM Article 6 allows increased harmonisation in the beneficiaries, works and methods for preservation in the EU Member States; the UK has also benefitted from a clearer and wider preservation exception since 2014, and the US Copyright has an adequate defence in section 108 and the safety net of section 107. The leniency towards preservation purpose fits with goals of cultural property law for keeping heritage safe, and rarely disrupts the balance between authors and public. Even when the exceptions are insufficient or unclear, contacting the rightholders for permission to preserve is also less controversial. However, looking at the purpose of digitisation, is one purpose (preservation) more important than the other (access)? Is digitisation without any access even worth the cost and effort? But if everything qualifies as ‘heritage’, does wanting more access to heritage mean we have to be against copyright?





4.3.Access

Providing access to digitised heritage is significantly more challenging, where multiple rights are potentially infringed, and each solution has its shortcomings. There are several decisions to be made by heritage institutions: their methods could involve providing access at a time and place chosen by the user, or at a specific time to an audience determined by the institution. Access might be provided in a way that allows or prevents further reproduction and/or storing copies. It might come with or without a copyright notice or attribution. As a wider concern, laws are territorial so who can view the heritage institutions’ websites might be important.88 When making these decisions for access, copyright will matter.

This part will introduce the exclusive rights of the copyright holder that are likely to be infringed by access purpose (communication, public performance and display, distribution and lending), followed by three options for providing access: (i) only digitising public domain, (ii) licensing, or (iii) defences (library, research and text and data mining), then move on to the digitisation of special cases.


4.3.1.Affected Rights

As already established, digitising heritage will infringe the reproduction right. But whether it affects other economic rights depends on what is exactly being done with the work afterwards.89 Providing access to digitised might infringe other exclusive economic rights of the author, through activities such as:


	Sharing digitised material online,

	Sharing both born-digital and digitised material online, one copy at a time, for a limited time,

	Sharing digitised material on dedicated terminals on premises,

	Playing or displaying digitised materials on premises.



The assessment of relevant rights here (communication, public performance and display, distribution and lending) will reveal unclear aspects and jurisdictional differences; for example an act that is considered communication to the public in the EU is more likely to be treated as distribution in the US. Since the scope of heritage is very wide, the lending of books will also be discussed here, although a large portion of these activities are left to the control of publishers who view (especially electronic) lending as a commercial matter.



4.3.1.1.Communication to the Public

‘Communication to the public’ broadly covers three groups of activities: communication to the public (the general act, including the following two); broadcasting (simultaneous reception); and making available (individual communication at a time and place chosen by the audience).90 Variations of communication right exist under the Berne Convention, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the WCT and the WIPO Performances and Phonograms Treaty (WPPT).91 Both the WCT and the WPPT include the same wording: ‘making available in such a way that the public may access at any place and at a time individually chosen by them’, this technology-neutral wording including future methods of releasing works to the public.

Prior to WCT introducing a new right of making available (as a category of communication right), the scope of the Berne Convention was no longer sufficient as it did not embrace digital transmissions.92 Other solutions for digital dissemination proposed before WCT included treating on-demand transmissions as distribution, public display or renting, or establishing a new right.93 However, policy makers reached the decision that it should be kept neutral, in order to allow members to decide how they want to approach the matter.94 Being a party to the WCT or the WPPT does not prevent Contracting States from implementing a different right in their national laws:95 The US Copyright Act places broadcasting and recitation under ‘public performance’, has a separate ‘public display’ right in section 106, and other similar acts are handled under the exclusive right of distribution.96

At the EU level, the InfoSoc Directive definition is also technology-neutral:


communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them.97



The Court of Justice of the European Union (CJEU) defines this act in two steps: whether an act of communication has occurred, and whether it was to the ‘public’, with some complementary, interdependent criteria:98 (i) there has to be an act of transmission or making available, such as installing TV sets and playing ambient music in a hotel,99 offering an internet TV broadcasting service to show programmes,100 providing links to newspaper articles found online,101 hyperlinking to illegally published photographs102 or indexing metadata to allow users to search and share protected works via peer-to-peer networks.103 These acts should be done by the intervention of the user and should not have been otherwise possible. Location of the act of communication is not clarified in the EU, except in the Satellite and Cable Retransmission Directive,104 (ii) communication is made either with the same technical means to a new public (one that was not taken into consideration during the initial communication of the work) or with different technical means to a public. The ‘new public’ criterion is criticised for being too complex and conflicting with international treaties and EU Directives,105 (iii) the motivation of profit is not required but if the use is made for profit, knowledge of illegality will be presumed,106 (iv) the communication should be made with the knowledge of infringement. For example, the CJEU held that providing hyperlinks to a work already freely available on the internet was not communication to the public, but if the work is posted illegally and if the person knows or ought to know about its illegality, it is an act of communication to the public.107

Under UK law, the right of communication by electronic transmission includes ‘(a) broadcasting …, and (b) making available to the public of the work by electronic transmission in such a way that members of the public may access it from a place and at a time individually chosen by them’.108 Electronic transmission is further defined, which covers the digital transmission within digitisation projects.109 So far it is still in line with the EU communication to public right.

Turning to the activities of heritage institutions, it is not straightforward to determine their intended audience, other than referring to the general public and/or visitors. But in any case, sharing the digitised content on the website of the cultural heritage would count as ‘new technical means’.110 As for dedicated terminals, it depends on the visitors. It would not be possible to say that visitors to heritage institutions are ‘consistent and determinate and not persons in general’.111 For example, the CJEU held that patients at a rehabilitation centre who were enjoying television were a ‘new public’ because they were ‘persons in general’.112 However, the outcome was different for a dental clinic’s patients enjoying radio programmes,113 because the CJEU was focused on the profit-making side of the rehabilitation clinic’s communication to the public.114 Hyperlinking to an already freely available work does not count as ‘communication to the public’ according to the CJEU, because it was not a new public.115 So aggregators of cultural heritage which merely provide a link to the existing websites would not be communicating this work to a new public. As for the profit motivation, even if it is assumed that having more content to show on dedicated terminals would attract more visitors and indirectly bring in money, it does not mean that this is being done for profit. However, for any profit-seeking activities, such as selling merchandise, institutions should either obtain licences or ensure that the work’s status does not require seeking permission. Therefore, in the absence of licences or defences, very common activities of EU and UK heritage institutions will risk infringing communication, such as placing digitised heritage on their websites, or sharing it with visitors on premises – but this could also concern the rights of public performance or display, depending on the type of the work and jurisdiction.



4.3.1.2.Public Display and Performance

The scope of rights for public performance and display overlap with communication. For public performance, it is logical to exclude ‘the cases whereby means of wire or wireless technology or transmission of sounds and/or moving images take place to a public situated at another locality’.116 However, national laws sometimes use the term ‘performance’ in a wider way that encompasses ‘communication to the public’.117

At the international level, the Berne Convention covers rights in various actions that are related to public performance, covering public performance of dramatic, dramatico-musical and musical works and their translations, public communication of literary and artistic works by loudspeaker or other analogous instruments, public recitation of literary works, public performance of cinematographic adaptations.118

The rights are not harmonised at EU level. In the past, CJEU has distinguished live performance from the communication right, suggesting that the communication right did not include when the performance before the public is in direct physical contact with the performers, and left the matter to the national laws.119 For example, public performance is listed under the ‘communication’ right, and the display right is covered as ‘right of exhibition’ and ‘right of presentation’ in Germany;120 whereas in France, ‘représentation’ (performance) covers exhibition and communication to the public.121

In the UK, this right is in section 19 of the CDPA ‘Infringement by performance, showing or playing of work in public’ and applies to literary, dramatic and musical works. Public performance right is different from communication to the public, but they could overlap. For literary, dramatic and musical works, public performance would include ‘any mode of visual and acoustic presentation’ (such as loudspeaker, television or otherwise) and that act would fall under public performance and communication to public.122 For sound recordings, films and broadcasts, their communication would also fall under public performance.123

Under US law, the exclusive rights of the author under section 106 include performing the work and displaying the work and (for sound recordings) the means of digital audio transmission. It does not have to be done in person. Any rendering by any device fits under the definition of ‘performance’.124 Under the definitions in the US Copyright Act, performing or displaying a work publicly includes both doing these in an open place and transmitting by means of any device and process to people receiving it in separate places.125 Under section 109(c) the owner of a lawfully made copy is entitled ‘to display that copy publicly, either directly or by projection of no more than one image at a time, to viewers present at the place where copy is located’ without the authorisation of the copyright owner.

For heritage institutions, public display and performance rights could be affected if the digitised work is shared with the visitors on premises. This occurs when, for example, films or sound recordings are converted from analogue format to digital, and afterwards played inside the premises of a cultural heritage institution. These could be recent works that would require authorisation, for example, if the exhibition aims to provide context on a recent event. When looking at visitors to heritage institutions, an important question is whether ‘the persons coming together to form the audience are bound together by a domestic or private tie, or by an aspect of their public life’.126 In the case of cultural heritage institutions, the connection is public, not private. Therefore, works that are performed and shown in cultural heritage institutions might be infringing these rights, while also overlapping with other rights addressed in this chapter.



4.3.1.3.Distribution

Another economic right that would be infringed is the distribution right. At the international level, distribution right was not consistently defined under the Berne and Rome Conventions.127 A more detailed distribution right can be found in the WCT Article 6, where the method of distribution is ‘through sale or other transfer of ownership’, but it was left to the Contracting Parties to determine the conditions of exhaustion of this right (whether works can be freely circulated after the first sale).128

At the EU level, this right exists in various Directives and a regional exhaustion regime is embraced: distribution is described as ‘by sale or otherwise’ under the InfoSoc Directive,129 ‘any form of distribution to public’ under the Database Directive,130 and ‘make available to public, including the rental’ under the Software Directive.131 Its boundaries with ‘communication to public’ are harder to determine in the digital environment, compared to the distribution of tangible goods.132 A specifically problematic aspect of this right is ‘digital exhaustion’.

Since the Software Directive did not include a ‘communication to public’ right, the distribution right was extended to cover the online re-selling of a computer program (transfer of licence) in the case of UsedSoft v Oracle.133 The court reasoned that the ownership was transferred to the new owner, therefore communication to the public would no longer be applicable.134 The court suggested that at the point of resale, the user must make their copy unusable in order to avoid infringing the right of reproduction.135 It was held that the downloading of the software (in return for a fee) was ‘sale’ and has exhausted the right of distribution.136

This decision caused uncertainty about how the exhaustion rule designed for tangible copies should be applied to online copies of works other than software.137 In Tom Kabinet, the supplying of second-hand e-books for permanent use was handled under communication right instead of distribution right, and therefore the right was not exhausted.138 This case has clarified that the digital exhaustion foreseen in UsedSoft did not apply to works other than software. In their reasoning, CJEU relied on the ‘historic, teleological and systematic analysis of the relevant legal sources’, including the travaux and recitals, instead of AG Szpunar’s detailed opinion,139 and highlighted that e-books are perfect substitutes, and could therefore affect the market.140 One way to summarise is that ‘the legislator intended to treat digital and analogue copies in the same way as regards to the Software Directive, but not as regards to the InfoSoc Directive’.141 As this right currently stands, the question of whether a different approach to digital exhaustion would be more favourable for the EU copyright system remains.142 This approach to distribution also affects e-lending, addressed in the next section.

In the UK, the right to issue copies to the public under section 18 of the CDPA (‘Infringement by issue of copies to the public’), is limited to the act of putting circulation of copies not previously put in circulation in the UK and the European Economic Area, without the consent of the rightholder.143 Following Brexit, there is a possibility for change for digital exhaustion.144

In the US, distribution is dealt with under section 106(3) of the Copyright Act, defined as ‘to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending’. The first sale doctrine is in section 109(a), which allows the owner of a lawfully made copy to sell or otherwise dispose of that copy.145 A key case for digital exhaustion is Capitol Records, LLC v ReDigi,146 on the re-selling of digital music, where the software ensured that the old copy was deleted when the work was re-sold. The court held that exhaustion does not permit re-copying the work to share with the new owner, but it was possible to sell the medium (such as the PC).147

So how does distribution apply to the actions of heritage institutions? At the EU level, any material acquired in a tangible format can be transferred in a tangible format, and the author’s right is already exhausted. However, that exhaustion in the tangible copy does not mean that heritage institutions are allowed to reproduce and distribute more copies without permission, as that would infringe the reproduction right. Materials that are acquired in a digital format, on the other hand, cannot be circulated further without authorisation, as they do not trigger a distribution right, but instead a communication right (as clarified by Tom Kabinet) – it will therefore require permission. In the US, the same activity will trigger both a reproduction and distribution right. The differences of communication and distribution rights, and the different approaches in the EU and US, will continue to cause complexity.148 Furthermore, the interpretation of digital exhaustion will also have an impact on activities performed by heritage institutions for electronic lending, addressed in the next section.



4.3.1.4.Rental and Lending

The author has the exclusive right to rent and lend their works to the public. Out of all heritage institutions, the scope of lending is mostly important for libraries whose visitors regularly borrow in-copyright works. This right is significant in the light of increasing demand for the lending of digital copies, especially since the COVID-19 pandemic.149 While relying on licences to acquire digital copies and send them to the users does not concern ‘digitisation’ of heritage, the line gets blurry when institutions start making and lending the copies of works they already hold in their physical collections.

The rental right exists in TRIPS, Articles 11 and 14, WCT, Article 7 (for authors of computer programs, cinematographic works and works embodied in sound recordings), and WPPT, Articles 9 and 13 (protection for also the performers and producers of sound recordings). However, the lending right is not addressed at an international level.

In the EU, this right was harmonised in Directive (EC) 92/100 on rental right and lending right (revised version is Directive 2006/115).150 Both rental and lending involve ‘making available for use, for a limited period’, but ‘rental’ is for direct or indirect economic or commercial advantage, whereas ‘lending’ is not for any advantage and is made through ‘establishments which are accessible to the public’.151

The part of the Directive that concerns heritage institutions is Article 6, which allows Member States to ‘derogate the exclusive rental and lending right in respect of public lending and determine the remuneration in accordance with cultural promotion objectives’.152 Therefore, depending on the implementation, public libraries are exempt from infringing the exclusive rights of the author, in return for remuneration. However, public lending right (PLR) schemes in the EU countries are inconsistent, such as: (i) schemes being handled by government or collecting societies; (ii) remuneration calculation factors including number of loans/total books/library users; and (iii) where authors are being compensated.153

It is more common for libraries in the EU to ‘lend’ electronic books based on the licences obtained from publishers for such use.154 There are usually limits to such uses that imitate the principles of the lending of physical copies, requiring multiple licences for popular items.155 A new licence is needed after a determined number of loans, to imitate the ageing process of physical copies.156 The copies usually become unavailable once the lending period ends, so it should not be seen as transfer of ownership, despite the concerns of publishers about e-lending leading to piracy.157

In relation to e-lending, the case of Vereniging Openbare Bibliotheken v Stichting Leenrecht (VOB) has clarified that the public lending exception applied to books as well.158 It was held by the CJEU that e-lending practices similar to the lending of printed works (one copy at a time, for a limited time) should be covered under the derogation under Article 6(1) of the Rental and Lending Rights Directive.159 AG Szpunar was in favour of a dynamic interpretation of the Directive, suggesting that it would fit with technological advancements.160

This case did not address the matter of digital exhaustion, and managed to avoid the strictness of InfoSoc and WCT on exhaustion, by treating the Rental Directive as lex specialis – the same way the UsedSoft case did with Software Directive.161 Subsequent case law on distribution (Tom Kabinet) does not fit the VOB case and causes confusion on how to treat e-lending.162 If there is no exhaustion for non-software, then it creates confusion on why e-lending is not treated under the communication right (which cannot be derogated).163 More importantly, if there is no digital exhaustion (as clarified by Tom Kabinet) for e-books, then these books need to be acquired subject to licence terms.164 Even if it is recognised that libraries have the opportunity to digitise their collections, this is only for dedicated terminals and not going to help with e-lending.165 The interaction between distribution and lending rights at EU level can therefore be summarised as follows:


	Distribution (tangible copies): Once the object is sold, the right is exhausted.

	Distribution (software): Authorised download is treated same as ‘sale’, therefore the distribution right is exhausted (UsedSoft).

	Distribution/Communication (non-software/e-books): This act falls under communication, not distribution, therefore the right is not exhausted. (Tom Kabinet).

	Lending (tangible): Heritage institutions can lend their collections, but authors receive remuneration (PLR system in Rental and Lending Directive, Article 6).

	Lending (e-books): Libraries can digitise their collections but it should be treated the same as tangible lending (same number of copies), and only with remuneration (VOB).

	But electronic works that libraries can lend can only be acquired through licences, as they are not exhausted when they first enter the collections. (Tom Kabinet)

	Alternatively, libraries can digitise their own tangible books, but can only display them on dedicated terminals (Darmstadt), and this act is reproduction and communication.






Therefore, these developments leave the e-lending at public EU institutions in an uncertain position, pushing the matter under the control of licensing. This will need to be addressed at the EU level at a later stage.166

In the UK, the public lending right has existed since 1979.167 It is under sections 18A, 36A, 40A and 93A of the CDPA, which have been amended in line with the EU developments. Following a review of e-lending, PLR was extended to cover audiobooks and e-books in 2014.168

Such a PLR system does not exist in the US. This means that once purchased, US libraries can lend tangible copies freely, without any remuneration to authors. Under the US law, it is handled mostly under the distribution right, which is subject to first sale doctrine/digital exhaustion. Through the influence of other countries (especially the UK), there have been attempts to introduce such a right since the 1980s, and it was supported by authors, academia, the press and politicians, but this led to only two bills in the US Senate, both of which subsequently failed.169

However, finding a solution for digital that is comparable to the tangible lending is difficult, so two main practices emerged in the US: The first is the institutions lending e-books to their users by relying on licences (allowing publishers to charge libraries with a higher price than licences for individual users).170 The second, and disputed, option is the practice of Controlled Digital Lending (CDL) where libraries scan and share digital copies of the printed copies they hold. Once scanned, the physical copy is removed from circulation, therefore the library is still circulating the same number of copies (maintaining ‘owned to loaned’ ratio), which is supported by technical measures preventing further copies.171 While controlled forms of digital lending is not a new practice, it become apparent during the COVID-19 pandemic that libraries were unable to fulfil their functions for physical lending. The Internet Archive established the National Emergency Library and suspended ‘owned to loaned’ ratio, therefore giving free access to works. This example of CDL was held to be not covered by fair use (Hachette v Internet Archive), as recently confirmed by the Appeals Court.172

In the US, there is also an argument for making changes at the state level, as opposed to the federal level. For example, Maryland passed a law requiring publishers to offer e-book licences to libraries on reasonable terms.173 But this led to a lawsuit from the Association of American Publishers and this Act was held to be unconstitutional,174 therefore reducing the likelihood of state-level solutions.175

To sum up, e-lending is also a part of heritage institutions’ way of providing access to cultural heritage. In the EU, VOB provided a temporary understanding that the issue was solved, which was complicated again by Tom Kabinet. In the US, in the absence of a PLR remuneration, the restrictions on heritage institutions are causing an unbalanced situation that favours the publishers. While CDL can be a useful method for increasing access to digital materials, Hachette v Internet Archive has demonstrated that it requires caution. When discussing the ideal scope for lending, we must acknowledge that different considerations should apply to digital books. For tangible works, the inconvenience of borrowing (travel, wear and tear) might not deter users with no resources, whereas other users prioritising comfort and permanence will continue to purchase books, therefore not necessarily damaging to the publishers.176 With digital copies, these physical restraints do not exist.177 Unlike museums and archives with one of a kind materials, libraries hold works that can be replacements for the market. This brings the question of whether leaving this matter completely to publisher licences is beneficial for the public, especially if overly restrictive contracts become the norm.178 This would jeopardise the public interest mission of these institutions and would not fit policy rationale for lending regimes that were foreseen for tangible copies, causing a disadvantage for digital activities.



4.3.1.5.Classifying the Activities for Access

When we revisit activities for providing access, we see a fragmented picture of which other economic rights of the author might be infringed:


	Sharing digitised material online: communication to public (EU, UK), distribution (US).

	Sharing both born-digital and digitised material online, one copy at a time, for a limited time: lending if done by certain institutions, subject to remuneration (EU, UK), distribution (US).

	Sharing digitised material on dedicated terminals on premises: communication to public (EU, UK) or distribution (US).

	Playing or displaying digitised materials on premises: communication (EU, UK) and/or public display and performance (EU, UK, US).



Therefore, providing access to digitised works will require the heritage institutions to select at least one of the options discussed below: digitising only the public domain, relying on licensing, and copyright defences.




4.3.2.Providing Access – Public Domain Only

The simplest way to avoid infringement altogether is to only provide access to the digitised works that are in the public domain. The rest of the works that are not in the public domain can still be digitised for preservation but would not be shared with the public. Such a risk-averse option only keeps part of cultural heritage safe and accessible and is therefore not compatible with the principles determined in chapter one.

Although digitising the public domain seems to be the easiest option for heritage institutions, there are two additional aspects in using public domain works. The first is whether new copyright can and should emerge from digitising the public domain, which was discussed in Section 2.7.

The second is the impact of the non-IP issues for digitising the public domain. One of these issues is the impact of national cultural heritage codes, which prevent the use of digitised cultural heritage without permission from local authorities determined by law, such as the ones in Italy.179 Recent disputes include Michelangelo’s David with a machine gun in an advertisement,180 David on unofficial tickets and tourism brochures,181 a model posing as David on the cover of GQ Magazine,182 Botticelli’s Birth of Venus on clothing,183 and the use of Leonardo da Vinci’s drawing of Vitruvian Man used in a jigsaw puzzle184 – which all led to either removals (without going to court), or injunctions and damages. Scholars have commented on whether this approach is going too far in functioning as a separate non-IP obstacle on access to public domain, and also how it fares with existing copyright law on freedom of panorama (does not exist in Italy) and the CDSM, Article 14 (Italy transposed it without prejudice to their heritage code).185

Another non-IP issue for access to the public domain is the impact of Directive on Public Sector Information (PSI Directive), which originally came into force in 2003, subsequently amended in 2013 and 2019.186 The aim of this Directive is to address the barriers to the wide re-use of public sector and publicly funded information, and to be able to exploit PSI for the benefit of European economy and society.187 The scope of PSI is clarified in Article 1, and it excludes ‘documents for which third parties hold intellectual property rights’. However, the problem stems from the inclusion of publicly funded libraries, museums and archives in its scope in the 2013 amendment. Subject to Article 3(2) of the Directive, the documents held in these institutions should be re-usable for commercial or non-commercial purposes in accordance with the Directive, and Article 6 foresees that these institutions can charge above marginal costs, that should not exceed ‘the cost of collection, production, reproduction, dissemination, preservation and rights clearance, together with a reasonable return on investment’.188 The Directive also allows cooperation with private partners for digitisation and giving them exclusivity over the digitised resources to recoup their investments, but that should be limited to ‘as short a time as possible in order to comply with the principle that public domain material should stay in the public domain once it is digitised’, which cannot exceed 10 years.189 Giving the digitising institutions and external parties the opportunity to charge for digitised public domain, even if temporarily, could result in reduced access to the public domain.190



4.3.3.Providing Access – By Collective Licensing

If the planned access involves more than the works in the public domain, and/or if there are commercial motives, then the institutions should consider seeking authorisation. Obtaining an exclusive or non-exclusive licence from the rightholder would provide legal clarity to use the in-copyright work without fearing infringement.191

It can be challenging to rely on licensing for all works in the collection, but the procedural difficulty can be at least be reduced by collective management organisations (CMOs) acting on behalf of their members (and sometimes non-members as explained below).192 Once a copyright holder is registered with a collective agency, that agency will be the one collecting royalties on their behalf, usually also charging a fee for their efforts. There are many decisions to be made by institutions when seeking permission (specifying the work and planned use, determining if the activities require a licence, identifying and contacting the rightholders, drafting the request including the length and conditions of access).193

In some jurisdictions, an extended collective licensing (ECL) system is in place. The ECL system expands the CMO’s repertoire to include non-members’ works, if they fulfil the necessary criteria (such as representing a certain portion of the rightholders in the same area). Under normal circumstances, it is up to the rightholder to be represented by collective management, but on rare occasions this decision can be assumed. The unrepresented rightholders are still able to exercise their rights by opting out (which makes it different from copyright exceptions).194

ECL systems have existed in countries such as Sweden, Norway, Denmark, Finland and Iceland since the 1960s.195 It started with the broadcasting of musical and literary works, then expanded to reprography and re-transmission of broadcasts later.196 While not uniform in all of these countries, three elements are deemed the same: (i) all are based on negotiations with CMOs representing a substantial number of authors, (ii) the application of agreement is extended to non-represented members by a provision in national copyright laws, (iii) there are measures to secure the rights of outsiders (remuneration, opt-out and transparency).197 Their national differences provide ‘much more leeway for Member States to tailor the tool to their own needs and goals’.198 It is also common for these systems to limit themselves to works with certain status. The ECL system foreseen in CDSM is in Article 8 (mandatory for MS, only for heritage institutions and only for out-of-commerce) and Article 12 (optional for MS, only for narrow, well-defined areas).

A significant question in establishing a working ECL system is how to determine what is ‘a substantial number of authors’ that would justify the representation of outsiders (based on percentage and geographic boundary). Another question is what to do when there is no CMO for a specific type of work, which can be overcome with the creation of a back-up exception for such circumstances. The system is also criticised for not being compatible with Article 5(2) of the Berne Convention on the prohibition of formalities, meaning that it puts extra formality on the shoulders of the rightholder by requiring them to opt out from the ECL system.199

Some jurisdictions are more hesitant about embracing an ECL system. For example, the settlement agreement in the Authors Guild v Google case attempted to assume that authors accepted having their works digitised by Google, unless they opted out.200 A similar regime was also considered in the 2015 US Copyright Office Orphan Works and Mass Digitization Report, which did not amount to a concrete change.201

Licensing is more common for some works than others; for example, they are commonly used for e-books in libraries, but they are less likely to be used in relation to rare documents with uncertain copyright status. Even with the increased ease of CMOs, (especially if the ECL option becomes widely embraced) this authorisation can be expensive and territorial, only for a short duration – any of these inconsistencies need to be tracked and renewed accordingly. So, it does not seem likely that a heritage institution would spend resources on obtaining individual licences to fulfil daily requests from users. It can be worth the effort of seeking a licence, if the work in question is the missing piece for an exhibition or if it is indispensable for teaching or research at that educational institution. Given these considerations about licensing, it is understandable why defences are a more attractive solution for increased access, although not always applicable and do not provide the same level of certainty.

As an additional matter, institutions also have to decide on what kind of licences they will use when placing digitised works online. Use of Creative Commons (CC) licences is common, there are various models of CC, depending on factors such as what others can do with the work (commercial, non-commercial, or making changes) or whether attribution is required, both simplifying and providing control on how works will be used. However, it might also be a funding requirement to release digitised material on CC or similarly lenient licence terms, which might not be very desirable if the copyright status of the underlying work is unclear.202



4.3.4.Providing Access – By Relying on Copyright Defences

Copyright defences are necessary for finding a balance between the needs of different sides, in line with the previously discussed justification theories and three-step test. Providing access based on defences is more difficult compared to preservation; these defences are also more likely to be limited to non-commercial use or be at the risk of contractual override.203 It is also important to remember that the previous two options are still very much available for activities and jurisdictions not covered by these activities. So, risk-averse institutions can just focus on the public domain or turn to licensing solutions if funds allow.

Three relevant EU exceptions will be discussed here: (i) library use, (ii) research on dedicated terminals, and (iii) text and data mining (TDM). The first two are less harmonised due to the optional nature of the InfoSoc Directive, while the third one is still in the relatively early stages. The UK provisions for libraries and research are still similar to the corresponding EU exceptions, but TDM is already going in a different direction. The potential for access seems more promising for the US, due to the wide scope of the library exception in section 108 and the safety net provided by fair use section 107, whose limits were recently tested in courts for CDL and AI.

There are also other exceptions that are more suited for museums, such as the exhibition of physical works, and using works in exhibition catalogues (InfoSoc, Article 5(3)(j): ‘use for the purpose of advertising the public exhibition or sale of artistic works, to the extent necessary to promote the event, excluding any other commercial use’), these exceptions are less problematic and their very limited scope is less relevant for access purpose.204 Exceptions such as private copying, criticism or education are also outside the scope of this chapter, as they are more important for what users of heritage can do.

An additional challenge to defences is moral rights. When digitising for preservation or access, both attribution and integrity will be at risk. These rights are subject to different and narrow exceptions. For example, the UK moral rights in CDPA, sections 77 (attribution) and 80 (integrity), also have their (limited) exceptions respectively in sections 79 and 81, excluding certain acts such as reporting current events. It is usually not sufficient for the author to negatively react to the use of their work, there are references to ‘legitimate’ interests in most systems.205 Furthermore, in some jurisdictions, moral rights do not expire as the economic rights in some jurisdictions, and authors could claim their moral rights are infringed during digitisation.206


4.3.4.1.EU Exception for Specific Acts of Reproduction by Publicly Accessible Cultural Heritage Institutions

Article 5(2)(c) of InfoSoc, previously introduced under Preservation purpose, also provides the basis for certain institutions to make copies of their collections and provide them for non-commercial purposes.


Member States may provide for exceptions or limitations to the reproduction right provided for in Article 2 in the following cases:) … in respect of specific acts of reproduction made by publicly accessible libraries, educational establishments or museums, or by archives, which are not for direct or indirect economic or commercial advantage.207



This exception is mainly useful for one-off requests, as opposed to digitising collections in full. EC reports have also clarified that Article 5(2)(c) is not a ‘blanket exception to digitise their entire collections’.208

Similar to the preservation exceptions before CDSM, these exceptions are also not harmonised in the EU, due to the optional nature of the InfoSoc Directive. The institutions and methods of copying are identified differently in the MS: some of them merge purposes for preservation, restoration, internal uses and/or providing copies under one Article, while others are more specific.209 Non-commercial nature is indicated explicitly in most MS exceptions. But even when it is not explicitly mentioned, there are further conditions to ensure it stays limited to non-commercial copies, for example the Polish exception foresees giving free access ‘within the scope of their tasks as stated under statute’.210

The types of works allowed under such exceptions are also inconsistent. Some of these exceptions are for works that are ‘published’ or ‘disclosed’, some cover only ‘works in collection’ and some exclude certain works (such as computer programs, databases or sheet music).211 Some national exceptions have conditions about how such copies are provided to users. Some of them allow only one copy and some provisions limit themselves to 10 per cent of books, therefore preventing sharing works in full.212

Furthermore, MS exceptions are inconsistent about which uses are subject to remuneration to authors, which uses are excluded from remuneration and how remuneration is collected.213 Given the current state of library use exceptions, they are unlikely to be harmonised unless a mandatory exception is created similar to the preservation exception in Article 6 CDSM.



4.3.4.2.EU Exception for Research on Dedicated Terminals

Another relevant InfoSoc exception is Article 5(3)(n) for allowing access via dedicated terminals:


use by communication or making available, for the purpose of research or private study, to individual members of the public by dedicated terminals on the premises of establishments referred to in paragraph 2(c) of works and other subject-matter not subject to purchase or licensing terms which are contained in their collections.



If we look at individual exceptions of MS, there are inconsistencies: Beneficiaries in some MS do not include museums and education institutions.214 Non-commercial purpose is not emphasised in the dedicated terminal exceptions of some Member States.215 But these exceptions already have the purpose of research/private study, and the beneficiaries are usually public institutions, so it can be assumed that it will be used for non-commercial purposes. The types of works allowed under these defences are not harmonised, some exceptions are for ‘works’, most specify ‘works in collection’. Some of these MS specifically require such works to be published.216

The access method is ‘terminals’. Determining the specifics of terminals is left to the institution, but they are usually on the premises. Whether they allow printing or copying the works and whether they have internet connection depends on the institution as well. For example, in the Netherlands and Spain, dedicated terminal exceptions specify a closed network, whereas the other exceptions mention only on-site terminals.217 It can lead to risky decisions when the task of setting up such terminals is left to the institutions, who might have limited awareness of copyright.218 Although this access does not specifically have to be ‘on-demand’, this exception also does not amount to mass digitisation.

These exceptions rely on Article 5(3)(n) of the InfoSoc Directive, in which it is stated that this exception is for subject matters ‘not subject to purchase or licensing terms which are contained in their collections’. This means that the work cannot be made available on dedicated terminals if there are contract terms against it. However, this was clarified by the CJEU in Technische Universität Darmstadt v Eugen Ulmer.219

In this case, a university library digitised a textbook that they physically owned, and made it available to students on electronic terminals, which also allowed printing or taking copies on USB sticks. The publisher offered a licence for the e-book version of the textbook but this was rejected by the TU Darmstadt.220 The regional court held that the TU Darmstadt could rely on the existing German exception and the only way that it could be overruled would be if the publisher and the university already had an agreement on digital use of the work.221 The court allowed the initial digitisation, but prohibited allowing work on terminals to be removed from the premises by printing or by using USB sticks.222 When it was appealed, the Federal Court of Justice referred the case to the CJEU.

The CJEU held that the rightholder offering a licence does not mean that the work was subject to ‘purchasing or licence terms’.223 The concept of ‘terms’ was used to imply contractual terms between parties, thus reaching the conclusion that it requires the parties to have an agreement to overrule the German exception. With regard to the act of digitisation, the court held that digitisation is an act of reproduction and making copies available on terminals is an act of communication, meaning that digitisation of the works in collection should be allowed when it is for the purpose of making them available. However, in order not to prejudice the normal exploitation (referring to the three-step test in InfoSoc Directive), the number of copies available on dedicated terminals should be limited to the number of copies available in the library, and institutions would have to pay remuneration to the rightholder.224 Finally, the CJEU held that activities such as printing out or copying onto USB sticks were acts of reproduction, performed by the users (not the institution) and would not be covered by exceptions from Article 5(3)(n) of the InfoSoc Directive.225

What did the Darmstadt case mean for the digitisation activities of heritage institutions? First, it clarified that the act of digitisation involves the exclusive rights of reproduction and communication to the public. It also clarified that EU institutions can digitise their physical copies for the purpose of making them available on dedicated terminals (an ancillary right of digitisation). But in order to satisfy the three-step test, the number of copies available via terminals should be kept in line with the actual number of physical copies, and a remuneration must be paid to the author. Although it is an important case, its impact on digitisation practices is limited due to the VOB and Tom Kabinet cases.226



4.3.4.3.EU Exceptions for Text and Data Mining in CDSM Articles 3 and 4

The final EU exception introduced here is not an obvious candidate for access purposes, but its boundaries still concern institutions whose digitised collections are accessed for a new type of research.227

Although it is not possible for humans to read all of the digitised data, artificial intelligence could read digitised material and detect patterns, making it a lucrative reason for private parties to digitise.228 Heritage institutions, on the other hand, can support such uses by digitising vast collections, and potentially license or release freely this content for parties interested in data mining.229 The line is even more blurred if the heritage institutions are involved in TDM projects with external parties, or support colleagues in other departments (especially in the case of university libraries). Furthermore, if an algorithm is created based on works with uncertain copyright status and uncertain defences, and if it is later revealed that some works should not have been used, it is difficult to partially remove the training data from the final algorithm.230

Under the EU law, CDSM Directive Articles 3 and 4 are relevant. Both are mandatory exceptions for the reproduction of works protected by copyright and sui generis database rights. Article 3 is only for research organisations and cultural heritage institutions, for the purposes of scientific research, and allows the text and data mining of works to which they have lawful access. There are a few issues in this article: (i) the listed beneficiaries, further clarified in Article 2, leave research organisations with commercial partners in an uncertain position,231 (ii) the lawful access is difficult to determine especially in automated data collection, (iii) while interpreted widely in Recital 14 to include freely available content, there is the risk of restrictive licensing terms from publishers limiting what can be lawfully accessed (such as a TDM reservation in e-books and databases),232 (iv) Article 3(2) specifically allows storing the copies to verify scientific results, but it is up to Member States to decide who can store, and whether externals can access.233

Article 4, on the other hand, is for a larger set of beneficiaries for the reproduction and extraction of works, as long as the works are lawfully accessible and the rightholder has not expressly reserved their right in an appropriate manner. Article 4 is a last-minute addition234 as the proposal version received much criticism about the limited scope.235 For Article 4, it is also worth keeping an eye on the impact of the EU AI Act, especially because any potential requirement to disclose training data will in turn make it easier for rightholders to detect use of their material, and it creates a burden of complying on EU copyright law, even for generative algorithms developed outside which are put on the EU market.236

The implementation of CDSM is also uneven, with most recently Poland arguing that CDSM was drafted prior to current capabilities of AI and therefore Article 3 should exclude being used for the ‘creation of generative models of artificial intelligence’.237 The differing opt-out mechanisms are slowly being developed by the Member States, and will be significantly affected by the AI Act.238 While the CDSM Directive is mostly a positive development, the EU might be at a disadvantage compared to more lenient jurisdictions, due to these exceptions being mostly for non-commercial use, and either subject to certain beneficiaries and/or subject to an opting-out regime.239



4.3.4.4.UK Exceptions for Access

In the UK, the previously mentioned 2014 changes improved library exceptions (including museums under beneficiaries) and introduced an exception for research on dedicated terminals (CDPA, s 40B), in line with the InfoSoc Directive.240 This means that in terms of library and research exceptions, the UK provisions are still very similar to the EU ones discussed above and same concerns are applicable regarding the non-commercial scope. It is possible that this might change in the future as UK copyright develops separately from the EU.

Text and data mining exception is already going in a different direction. The 2014 text and data mining exception was the earliest one in the EU; section 29A in the CDPA 1988 allows copies made by a person who has lawful access to the work, for the purpose of non-commercial computational analysis, accompanied with sufficient acknowledgement. Under the UK exception, contracts to the contrary are unenforceable. The CDSM Directive was not implemented due to Brexit, and therefore the UK did not receive an open-ended exception like Article 4. Seeking next steps, the UK Intellectual Property Office has run a consultation on three specific AI and IP questions between October 2021 to January 2022, namely on copyright protection for AI generated works, patent protection for AI inventions, and copyright exceptions for text and data mining. Although the possibility of introducing a new exception that was even more lenient than Article 4 (not limited to non-commercial, cannot be opted-out by the rightholders) was considered, suggesting it will ‘make most of the greater flexibilities following Brexit’ and ‘help make the UK more competitive as a location for firms doing data mining’,241 this plan was cancelled within a year, citing a negative response from stakeholders.242 In the meantime, the UK does not have the same flexibilities as the EU, or the other more lenient approach of the US fair use discussed in the section below.



4.3.4.5.US Library Exception and Fair Use

To understand the full extent of US defences for access, sections 107 and 108 of the US Copyright Act should be considered together.243 Section 108(a–c)(h) was partially introduced for preservation purpose in Section 4.2.2.5 above. Section 108(d) and (e) serves a different purpose of user requests made to libraries for the purposes of private study and research.

These provisions apply to libraries and archives and are all subject to conditions under section 108(a)244 and (i).245 While 108(d) is for partial copying, such as an article or a small part of a work, provided on request, 108(e) is for the complete works. For the entire work to be copied and provided under subsection 108(e), the library or archive has to determine, ‘on a basis of reasonable investigation’, that a new copy cannot be obtained at a ‘fair price’ – which could lead to some uncertainty. Both (d) and (e) require the use to be for ‘private study, scholarship and research’ and require the inclusion of a copyright warning where users place orders for such copies. Subsection 108(h) is for copying during the last 20 years and covers the purpose of ‘scholarship and research’, along with the purpose of preservation based on specific conditions.246

There are multiple points of criticism that are illustrated by the Section 108 Study Group Report,247 and the Section 108 Discussion Document,248 and there have been no other significant developments on amending this section. In connection to Access purpose, the Study Group Report had suggested the following: including museums under the allowed institutions; section 108(d) and (e) to include more than single copies and to be more flexible; taking measures to ensure that electronic copies were to be provided only to requesting users, and unauthorised reproduction and distribution is not allowed; and also the subject matter to include non-text-based works, after investigating how it will affect the market.249

For allowing on-site access to preserved material, the Report concluded that it should be only on site, because allowing off-site access would equal ‘distribution privileges in new media formats’,250 but this does not prevent forming contracts for e-lending with publishers.251 The Study Group did not reach an agreement on the matter of display and performance of unlicensed digital works. Some Study Group members proposed a recommendation to clarify section 109(c) instead, which provides an exception to public display rights for publicly displaying on site. But some members of the Study Group had concerns that expanding the scope to the performance and display of digital copies and allowing temporary copies for such performances might lead to harmful consequences.252

In 2017, the US Copyright Office revisited suggestions in relation to section 108, and suggested: (i) adding exceptions to public display and public performance rights; (ii) clarifying that digital distribution can be possible upon request; (iii) including non-text-based works, with additional conditions not to affect the market; (iv) expanding section 108(h) ‘copying in last 20 years’, to both published and unpublished works.253 The 2017 Discussion Document highlighted that the law still does not allow providing ‘different types of digital access to a wide selection of their collections without first seeking permission’,254 so the lack of clarity in section 109(c) is unresolved.

Section 108 would benefit from a wider scope but change has been very slow.255 The US Copyright Office also noted that it was inevitable that heritage institutions still rely on fair use for some of their activities.256 As noted earlier, section 108 does not prevent relying on fair use and vice versa.257 The existence of fair use both fills the gaps of section 108 but also reduces any urgency for its improvement.

Section 107 on fair use, on the other hand, does not provide certainty. Fair use factors have started out as judge-made rules and have been refined over time.258 There are also some initiatives in developing guidelines, including the initiative of the Conference on Fair Use (CONFU) that did not get past the proposal stage, and the more recent Codes of Best Practices developed by the Center for Media & Social Impact at American University, based on interviews and focus groups.259

Section 107 has four factors for determining fair use:


In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include—


	the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

	the nature of the copyrighted work;

	the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

	the effect of the use upon the potential market for or value of the copyrighted work.





The first factor is focused on the ‘purpose and character’ and indicates that commercial uses are less likely to be covered under fair use. When a work is altered into a new work,260 or used in a new manner, the use is more likely to be considered as transformative.261 The second factor is the ‘nature’ of work, where the characteristic of the work is assessed.262 Fair use is more likely to cover published (as opposed to unpublished), and non-fiction (as opposed to fiction).263 The nature of out-of-commerce is inconsistent, as the courts note that even such works could be offered for licence.264 The third factor is regarding the amount and substantiality, which is determined both quantitively and qualitatively. There might be circumstances where fair use can still apply when the entire work is used, as demonstrated in the example of the Google Books case below.265 The final factor is the effect of use on the market, which aims to reduce the impact on the author; for example, if a use reduces or removes the chance for sale or licence, it is less likely to be fair.266 Only three cases will be assessed here (Google Books, HathiTrust, Hachette), however the case law on fair use is extensive.267

The application of fair use criteria in Authors Guild v Google is very important for digitised materials.268 Fair use criteria were applied to the dispute at the District Court in 2013, where the court had focused on the public benefits of the project, and even echoed the utilitarian perspective in the US Constitution: ‘it advances the progress of the arts and sciences, while maintaining respectful consideration for the rights of authors and other creative individuals, and without adversely impacting the rights of copyright holders.’269 When the case was appealed, the plaintiffs argued that: (i) the copying was not transformative under existing case law; (ii) even without advertisements, Google still gained revenue by dominating the search market; (iii) it infringed the derivative rights in search functions; (iv) the storing of digitised content was open to the risk of hacking; (v) Google’s distribution of copies to its member libraries was not transformative and caused the risk of loss of sales.270 The Court of Appeals held that the ‘search’ and ‘snippet’ functions were highly transformative and also decided that it was fair use.

But what was deemed fair use for Google might not be applicable for uses by heritage institutions. For example, the highly transformative use by Google for finding works and allowing snippets271 is not the same as a heritage institution allowing full access to its users. The nature of the copied works was mostly non-fiction in Google Books, and was found to be fair in that case,272 but most collections cover more than just non-fiction. The full text would be digitised, meaning that amount and substantiality criteria would not be fulfilled (it was also questionable in the Google case).273 Finally, unlike providing snippets like Google, the heritage institutions would normally provide full works which would have a different effect on the market.

Another case was mentioned in Google Books: HathiTrust project and the subsequent case provides an even clearer fair use argument.274 This project had started in 2008 and included both public domain and in-copyright works digitised by Google, Internet Archive and other initiatives.275 When HathiTrust was first sued by the Authors Guild, it was suggested that if a settlement were to be reached in the Google Books case, this would provide an example for HathiTrust.276 Instead, the HathiTrust case set an example for Google. The decision in the HathiTrust case was appealed, and it was argued by claimants that Congress had never intended that fair use should be used for the justification of mass digitisation projects.277 This project allowed full search function (only showing page numbers, not full works), preservation, and provided full digitised copies for print disabled users, these benefits were recognised by the Court and their use was found to be transformative in 2014.278

Even more recently Hachette v Internet Archive tested the limits of fair use on the controlled digital lending practices in the United States.279 The Internet Archive has been scanning books without authorisation and providing digital copies while removing the originals from circulation (lending only limited numbers). This lending capacity was significantly increased in 2018, with the ‘Open Libraries’ project, if a book existed in one of the partner libraries, Internet Archive has increased the number of digital copies that can be borrowed. Therefore, when the pandemic closed the libraries, the Internet Archive launched the ‘National Emergency Library’ in March 2020 and removed the limit of books that can be borrowed. This ended in June 2020, shortly after the publishers filed a lawsuit. In assessing the first factor, the Court rejected the argument that the Internet Archive’s copying is transformative – there was no criticism or commentary, there was nothing new added, the books were scanned as they were.280 The Court compared this to HathiTrust and Google Books, where a full-text searchable database did not provide the readers with the opportunity to view any portion of the works, but ‘just enough context surrounding the search term’.281 In relation to non-commercial nature, the Court emphasised that monetary gain does not have to be the sole motivation, however the Internet Archive, without paying the customary price, was still getting new members and donations, and receiving portions from sales of used books from their links to Better World Books.282 The courts have also rejected the first-sale doctrine argument of the Internet Archive.283 The courts also commented that even after the Internet Archive returned to owned-to-loaned rations, their reproduction of books was not excused, citing the ReDigi case.284 For the second factor, the Court rejected the argument that most books were past five years since publication, suggesting that copyright does not expire after five years.285 For the third factor, the Court noted that the books were copied in full. For the fourth factor, the Court found that it has impacted the potential licensing revenues that the publishers are entitled to as the copyright holders.286 It was held that this was not covered by fair use.287

This decision of Hachette v Internet Archive has been criticised, especially since it ignored the fact that the Internet Archive has already owned the copies and provided limited access, and also equated making unlimited copies available with CDL, which might impact other libraries in the long run.288 HathiTrust also provided a similar service called the Emergency Temporary Access Service and were not sued; in their amicus curiae brief for the Hachette case, HathiTrust also noted that the court was wrong in equating the Internet Archive’s conduct to all CDL.289

The case was then appealed, and the Appeals Court also applied fair use factors: for the first factor, they also found that the Internet Archive’s use was not transformative, and the books served the exact same purpose as the originals, ‘making lending more efficient’ and ‘enabling other uses not possible with print books’ (physical borrowing) was not sufficient for enabling transformation. But they disagreed with the district court’s finding on commercial use (regarding donations and providing links to Better World Books). For the second factor, they found that even though the digitised material included nonfiction, both fiction and nonfiction books are still protected. For the third factor, they noted that this copying was nothing like Google or HathiTrust, it was to reveal the full work. For the fourth factor, the court held that the Internet Archive had not disproven market harm.290 They affirmed the finding of the district court:


The parties in this case represent potentially serious interests. On the one hand, eBook licensing fees may impose a burden on libraries and reduce access to creative work. On the other hand, authors have a right to be compensated …. IA asks this Court to bless the large scale copying and distribution of copyrighted books without permission from or payment to the Publishers or authors. Such a holding would allow for widescale copying that deprives creators of compensation and diminishes the incentive to produce new works. This may be what IA and its amici prefer, but it is not an approach that the Copyright Act permits.291



While it is understandable that this will have a chilling effect on CDL, if this case goes to the Supreme Court or if there is another case with a more limited interpretation of CDL in the future, which is then found to be fair use, that would give heritage institutions more clarity on this matter.

So far, with sections 107 and 108 combined, the United States might be in a better position for providing access to digitised cultural heritage. The scope of what was allowed in the Google Books case would not be possible with the current exceptions in the EU. As has been argued in the previous chapters, such differences are due to historical and cultural differences and justifications for intellectual property. At the same time, US case law after Google Books, especially Hachette, has shown that fair use indeed is far from perfect. There is also a new wave of ongoing cases on whether training data used for generative artificial intelligence will be covered by fair use; some of these cases already being partially dismissed is a good indication that such uses can be covered by fair use.292




4.4.Special Cases

The above assessment of the licensing and defence options in the chosen jurisdictions has shown that the rules are more fragmented, and it is more difficult to provide access to digitised heritage, compared to the preservation purpose. However this chapter has so far mostly addressed works protected by copyright,293 and unfortunately it is even more complicated for other works (collectively referred to here as ‘special cases’) which constitute a considerable part of heritage collections: orphan works are when the author cannot be identified or located, out-of-commerce works are no longer available for purchase, and unpublished works have not been placed on the market at all.

Orphan and out-of-commerce works are mostly a result of the connection between the author and the work being severed in some form. The reasons are similar for both types of works: (i) abolition of formalities makes it harder to keep track of authors,294 (ii) copyright term is too long so authors or their estates might stop paying attention as only a small portion of works stay profitable for the full length of copyright term, (iii) receiving authorisation from all rightholders is particularly difficult for works with multiple authors, combined with exponential increase in rightholders due to inheritance, (iv) internet sharing also increases the risk of (intentional or accidental) removal of attribution from digital works.295

Although they are grouped together here, there is not a single solution to all three types of special cases. It is difficult to predict what the author may have wanted for their works, but keeping such works inaccessible is not beneficial for the greater public. Orphan and out-of-commerce works are similar in the sense that they were made available to the public by the author in the past and the authors have already enjoyed the benefits of their labour/personhood, which might also mean less inclination to come forward. On the other hand, one of a kind works that are held in archives are more likely to never be published and are subject to different concerns. By their nature, unpublished works were never in commercial distribution, so it is possible to interpret them as a sub-category of out-of-commerce works, which is the current approach in some jurisdictions that are addressed below.


4.4.1.Unpublished Works

If we go back to balancing the author’s rights with the public’s interests, unpublished works need a more sensitive approach, in the sense that the authors have not made their works accessible and some of them were possibly not intended for publication. The reasons for protecting unpublished works are twofold: (i) the author should be the one to determine when the work is ready for publication; and (ii) if there was no protection for unpublished works, then the author would have to use their resources for self-protection, meaning that they would be kept more hidden.296

Even the concept of ‘publication’ is subject to different meanings in different areas of law (not only copyright, but also confidential information, privacy and defamation), also taking factors into consideration such as the intention of the author, conditions for dissemination and whether it was commercial – these factors are even more blurred in the digital environment.297 Since there is no requirement to register works, it is hard to determine whether an unpublished work has already entered the public domain.

At the European level, unpublished works are touched on in some Directives: the Orphan Works Directive refers to unpublished works but only those ‘which have been made publicly accessible by the organisations referred to in paragraph 1 with the consent of the rightholders, provided that it is reasonable to assume that the rightholders would not oppose the uses referred to in Article 6’.298 But it is difficult to predict when this would be the case. The Term Directive gives 25 years of protection to persons who lawfully publish or communicate to the public a work that was previously unpublished.299 Before CDSM, some EU countries specifically mentioned that the preservation exceptions apply only to ‘published works’. CDSM Directive Recital 37 suggests that the licensing mechanisms and exceptions provided in this Directive can be used for works that ‘have never been commercially available’, which can include ‘posters, leaflets, trench journals or amateur audiovisual works, but also unpublished works or other subject matter, without prejudice to other applicable legal constraints, such as national rules on moral rights’.300

In the UK, unpublished works are currently in copyright until 2039. According to section 43 of the CDPA, these works can be copied only in response to a request, thus limiting the possibility for large scale digitisation. Before the CDPA, copyright in unpublished works was perpetual.301 Afterwards, the copyright term for works whose authors had died after 1969 became life plus 70 years, whereas for unpublished works whose authors had died before 1969 and for works that remained unpublished until August 1989, the term was calculated to be until December 2039.302 This term has been criticised for being too long.303

There was also an IPO Study on these works, where it was recognised that these institutions had to show ‘disproportionate effort’ in identifying rightholders.304 Since unpublished works were not dealt with at around the same time as the orphan works, the criticism was also made that some heritage institutions would have to go through the diligent search for orphan works for unpublished works.305 Furthermore, when December 2039 finally arrives, a great deal of new works will enter into the public domain, where anyone can digitise and then try to claim copyright.306 and a new wave of ‘copyfraud’ on digitised unpublished works might also begin.

In the US, changes were made to legislation to end the ‘potentially perpetual common law protection’ for unpublished works in 1978,307 thus giving such works limited protection. Works that had been created before 1 January 1978 benefited from having a term that was either for the life of the author plus 70 years or until 2003, whichever was longer.308 Therefore, in 2003, many unpublished works entered the public domain.309 Section 108(b) of the US Copyright Act allows the reproduction of unpublished works but limits digital copying within the premises of the institution,310 which means that they cannot be included in mass digitisation projects.

The 2015 US Copyright Office Report on Orphan Works and Mass Digitisation evaluated the idea of including unpublished works under the ECL scheme, but did not recommend including unpublished works for the following reasons: (i) the administrative costs of including such a massive portion of works under licensing would be too great; (ii) it is not possible to determine reasonable licensing fees for works that have never been on the market; and (iii) it would not be compatible with the right of first publication.311 Unpublished status of works does not prevent claiming fair use for their copying, however it should be noted that Google asserted that the works that it digitised were all published when arguing for fair use.312 The 2017 Discussion Document on section 108 was also undecided on how remote access to preservation copies of unpublished works should be provided and gave three options in its Model Statutory Language (access on premises, one off loans, or limited time single user digital access).313

For unpublished works, it is impossible to determine what their authors intended. But it seems that moral rights should play a bigger role here, especially the divulgation right.314 Their inclusion under CDSM provisions for out-of-commerce is not very well justified, and there are also questions on whether they should be controlled by CMOs.315 At the same time, CDSM does recognise moral rights as a limit, therefore leaving the treatment of unpublished works open to different interpretations.



4.4.2.Orphan Works

The definitions of orphan works are similar in the chosen jurisdictions: a work is considered an orphan if its rightholder cannot be identified or located.316 There have been several studies on the percentage and challenges of orphan works in heritage collections for the past two decades: A 2005 study from the United States showed a random sample with 19 per cent unidentifiable works and a specific fine and rare book collection with 13 per cent.317 Other US studies focusing on specific rights clearance projects provide percentages between 13 per cent and 31 per cent of the entire collection consisting of undetermined copyright status.318 According to an EC study in 2010, orphan works constitute 13 per cent of the books and 21 per cent of the films in the EU.319 A British Library study from 2011 show that, of the chosen sample (a book per year from between 1870 and 2010) 57 per cent of books were in copyright. Of those in copyright, 43 per cent were orphans. When permission was sought for the some of the books in copyright, there was no response for 26 per cent and no contact details could be found for 31 per cent.320 Another UK study from 2009, pointed out that the average portion of orphans in UK public sector ranged between 5–10 per cent, and that the percentage was higher in archives.321

Some of these studies also shared how they handled orphan works in their projects: the Covey Case Study, consisting of three different projects, found that requesting authorisation per publisher (instead of per title) reduced transaction costs, however the likelihood of positive response and the future restrictions placed on digitised material depended heavily on the type of institution and materials.322 The Dickson Study on the digitisation of Thomas F Watson papers at the University of North Carolina at Chapel Hill decided to take risks and make the collection available, relying on fair use.323 The Akmon Study at the University of Michigan also reached a similar result on being more risk-averse and questioned whether non-response should be taken as denial.324 The EC Study by Vuopala showed that percentages of orphan works are high in all categories of works, especially photographs and audiovisual material, and recommended there should be a more efficient way to clear rights.325 The British Library Study by Stratton also identified the amount of orphans in British Library Collections and emphasised the need to find more efficient solutions.326 The Wellcome Collection Study showed the importance of setting up risk criteria and take-down policies for sensitive material and how taking more risks allowed them to make a significant amount of material available online.327 The Edwin Morgan Study put forth that the lack of clarity around diligent search was problematic and it ‘fatally compromises’ large-scale digitisation efforts.328

In the EU, orphan works first received attention in 2005 in the i2010 Digital Libraries Initiative.329 This Initiative was a reaction to the rise of digitisation activities in the USs, which prompted the EU to take similar steps and has facilitated existing attempts to digitise European heritage. In 2006, Member States were recommended to ‘create mechanisms to facilitate the use of orphan works, following consultation of interested parties’.330 In June 2008, the ‘Final Report on Digital Preservation, Orphan Works, and Out-of-Print Works’ was published, and recommended determining criteria for diligent search and having a database of orphan works information.331

Prior to the Directive, the Impact Assessment laid out six main options for dealing with the orphan works problem in the EU:332 (i) Doing nothing: This option was dismissed quickly, since it would prevent the emergence of a European digital library and would create the risk of US and Google becoming a global leader, after which it would be impossible to catch up.333 This option is included in the Impact Assessment to draw attention to the passive behaviour of Member States, which frustrated the Commission.334 While the Impact Assessment recognised the risk management approach of 60 per cent of EU libraries, this was not a feasible option for large-scale digitisation.335 (ii) A statutory exception for libraries providing online access to orphan works: This is for a harmonised exception for non-commercial online access by libraries and other cultural organisations. This option was advocated by libraries who were unwilling to go through individual licensing and overlapping searches.336 (iii) Extended collective online licensing: Once set up, orphans would be included in the agreement.337 However, the lack of a diligent search element was deemed to make it less suitable as a common European solution to orphan works.338 (iv) Specific licences for libraries to provide online access to orphan works: This option was deemed as too complex, because an orphan works collection would require licences from each collecting society in the country of first publication; especially when there were works from different jurisdictions in one collection.339 (v) Centrally granted licences for libraries to provide online access to orphan works: This would mean that, after diligent search and determining the status of an orphan, the public body of the Member State may give a licence that can be for a limited term and only for certain uses. This was criticised for not facilitating an EU-wide solution to the problem and being too complex for libraries that would have to do it separately for each work.340 (vi) Mutual recognition of the orphan status: This was the option deemed to be one of the most suitable solutions under the Impact Assessment, especially since it removed the pressure to find a common solution, by leaving the decision to the Member States.341 When these options were ranked based on their benefits for legal certainty, reducing transaction costs, cross-border access, protection against liability, facilitating diligent search, avoid duplication of searches and facilitating the identification of rightholders, options (ii) and (vi) scored the highest.342

The Orphan Works Directive (Directive (EU) 2012/28) determines its subject matter as print works, cinematographic or audiovisual works, phonograms and embedded protected works.343 The Directive makes it clear that it only applies to works that are ‘published’ or ‘made publicly accessible’.344 Its beneficiaries are ‘publicly accessible libraries, educational establishments and museums, as well as … archives, film or audio heritage institutions and public-service broadcasting organisations’.345 The emphasis on the ‘public interest’ was also related to the ongoing Google Books case, and the hesitance over leaving access to European heritage in the hands of a commercial entity.346 The Directive urged Member States to provide a copyright exception for the reproduction and making available of orphan works under Article 5. The Directive determines the scope of diligent search,347 and advises mutual recognition of the orphan status,348 meaning that, once a diligent search is made in a Member State and is recorded, the other Member State can consider the work an orphan. The Accessible Registries of Rights Information and Orphan Works (ARROW) was launched in 2008, which now carries a different title (Orphan Works Database).349

The Orphan Works Directive was up for review in 2015,350 but this did not take place. An EUIPO Study from 2017 showed that participants are ‘largely satisfied with the overall experience of using the Orphan Works Database’, although diligent search requirements were reported as ‘too complex’, requiring significant time and effort.351 Following a Study on the Application of the Directive in 2021,352 a Report was finally released in 2022.353 The 2021 Study made it clear that the diligent search hindered the usefulness of the Orphan Works Directive, and stakeholders preferred various amendments, differing from each other.354 The 2022 Report also recognised that the Directive has only partially fulfilled its goal.355 There are no plans to extend the scope to stand-alone artistic works, considering the likely resistance from the image sector.356 The report also mentioned continuing the dialogue and observing the impact of CDSM out-of-commerce and ECL provisions on orphan works,357 therefore leaving the fate of orphans uncertain again in the hopes that CDSM would improve the situation.

In the UK in 2014 the Orphan Works Directive was implemented, and a parallel UK licensing system was also introduced.358 Section 77 of the Enterprise and Regulatory Reform Act 2013 inserted a new section into the CDPA: section 116A confers ‘Power to provide for licensing of orphan works’, in which a licence can be given for a specific action involving an orphan work (but not the exclusive right) after a diligent search.359 Unlike the Orphan Works Directive, the UK orphan works licences also cover photographs and could be relied on by commercial entities.360 Licences are valid for a maximum of seven years, but can be renewed.361 Following Brexit, the EU Orphan Works scheme is no longer applicable.362 UK institutions were advised to remove orphan works made available under the EU scheme, and instead seek licensing through the UK scheme.363 The low uptake, and criticisms of the UK system are not painting a very promising picture,364 however future changes might be possible without the impact of EU laws.

In the US, there were three reports by the US Copyright Office that deal with orphan works. The 2006 Report recognised that the orphan problem is a real one, and that a threshold for diligent search needed to be determined.365 It also recommended limitation of remedies (once the search is proven, the re-appearing rightholder’s remedies will be limited).366 The 2011 Report urged stakeholders to agree on a mutual licensing system (voluntary collective licensing, mandatory collective licensing, or statutory licensing) because doing so on an individual basis was deemed impossible.367 The 2015 Report started a new phase with the suggestion of ECL as a solution, compared with the suggestion of multiple licensing options in the 2011 Report.368 This was met with mixed reactions, with some parties referring to it as a ‘license to steal bill’ while others criticised the downplaying of the effectiveness of fair use for orphan works.369

The orphans also affected the Google Books case: if the proposed 2009 settlement with Google’s Book Registry was successful, Google would have had a monopoly over orphans since there would be no one to opt-out on behalf of them. This was one of the main reasons that it was rejected by the court.370 Currently there is no solution to orphan works in the US, although reliance on fair use is an option.371

There are multiple stakeholders in the orphan works problem, but it might be hard to achieve a balance when one stakeholder (the author) is missing from the discussion. These works can be preserved but making them available is trickier. Clearing the rights can be time-consuming, while taking a calculated risk might pay off if no author resurfaces (which seems to be the case based on the reviews of the EU Orphan Works Directive scheme). The legal developments for orphan works seem to be inconsistent and insufficient, but the main problem seems to be the diligent search requirement in the EU and the UK. Even when it is possible to streamline the process by preparing rights clearance lists, the search usually requires significant resources from heritage institutions. This makes the existing schemes more appropriate for digitising a few specific works, that need more legal clarity. However, for large scale digitisation, the fastest solution can be either ECL or introducing ‘orphan work notices’ promising to take works down, when rightholders appear.



4.4.3.Out of Commerce Works

Out-of-commerce works can be defined as ‘when the whole work, in all its versions and manifestations is no longer commercially available in customary channels of commerce, regardless of the existence of tangible copies of the work in libraries and among the public (including through second hand bookshops or antiquarian bookshops)’.372 The commercial life of a work is usually shorter than its copyright term, which could result in works that are no longer available through sale. According to a study mentioned earlier, only 21 per cent of the selected works from between 1870 and 2010 were still in print (some out-of-print works were in the public domain).373

Out-of-commerce works are usually confused with orphan works. They are both results of long copyright terms, and both types are likely not profitable. Most orphan works are likely no longer in commercial circulation (since there is no one to authorize them) and can be treated as out-of-commerce works. But unlike orphan works, whose authors are unknown or unreachable, other out-of-commerce works can belong to known authors, or the work just might be temporarily unavailable.374 Also, orphan works are meant to qualify as ‘orphans’ as a result of a diligent search, which is not the case for out-of-commerce. This wide interpretation means that the solutions for out-of-commerce works can complement the solutions for orphan works by providing a (potentially easier) alternative. Similarly, if the scope of ‘out-of-commerce’ is defined widely enough to include works that have never been in commercial circulation (such as the situation in EU since CDSM), they can include unpublished works. But whether it is fair to place the other two under the same treatment as out-of-commerce works, is not clear.

At the EU level, in 2006 the Commission recommended ‘to improve conditions for the digitisation of, and online accessibility to, cultural material by: … (b) establishing or promoting mechanisms, on a voluntary basis, to facilitate the use of works that are out of print or out of distribution, following consultation of interested parties’ in 2006.375 In 2011, a Memorandum of Understanding of Key Principles on the Digitisation and Making Available of Out-of-Commerce Works was signed by European libraries, publishers, authors and collecting societies, which defines its scope as ‘books and journals which have been published for the first time in the country where the Agreement is requested, and are to be digitised and made available by publicly accessible cultural institutions as contained within Art 5.2(c)’.376 It had foreseen voluntary agreements between the parties for the digitisation of out-of-commerce works, that can allow commercial uses and ECL after being widely publicised, allowing rightholders to opt out.377 The Memorandum had no binding effect, although it has influenced national decisions, such as including ECL in the UK system.378

Regarding out-of-commerce works in the EU before CDSM, it might be helpful to remember the 2012 developments in France,379 and the subsequent case of Soulier and Doke v Ministre de la Culture.380 On 1 March 2012, France adopted a new system for out-of-print books. It involved Bibliothèque nationale de France (BNF) managing a database of out-of-commerce works (works published before 1 January 2001 and no longer commercially distributed). When a book remained on this database for more than six months, a collecting society could give a licence for its digitisation and communication to the public for five years (renewable), in return for a fee.381 If the author has not opted-out within the six month period, they could still do it afterwards under certain circumstances. The authors could rely on their moral rights, but they would have to show that copying and making their work available might ‘affect their honour or reputation’.382

This system has been criticised for its scope, as it only covers works before 2001 and those with a publishing contract (thus excluding self-published books).383 Another issue is the extra opportunity that this system gave to publishers, who can oppose the digitisation of the work even if their original publishing contracts did not extend to digital uses.384 It was also argued that the French system went beyond the normal ECL regimes by establishing a mandatory system instead of the voluntary one in the 2011 Memorandum of Understanding.385

In the Soulier and Doke case, the authors lodged a complaint to annul the abovementioned law, claiming it is incompatible with EU copyright law.386 The Advocate General clarified that the reproduction allowed in French legislation was not covered by the exceptions, and did not satisfy the three-step test.387 Therefore the author’s express and prior consent should be needed, even if remuneration or compensation was provided.388 The AG also touched upon the Orphan Works Directive, and argued that it would be ‘paradoxical’ if more stringent requirements are applied to orphan works when out-of-print works can be exploited based on national legislation.389 The AG also emphasised that the 2011 Memorandum of Understanding is not legally binding and only supports ‘voluntary agreements’.390 The subsequent judgment stated ‘every author must actually be informed of the future use of his work by a third party’.391 It continued to state that the authors might not even be aware within those six months and their lack of opposition cannot be interpreted as implicit consent.392 The French system was found to be not in line with Articles 2(a) and 3(1) of the InfoSoc Directive. The judgment not touching on some of the abovementioned points raised by the AG contributed to the uncertainty caused by this case.393

Shortly after Soulier, the matter was addressed at a wider level: Under CDSM Directive, Articles 8 to 11, Member States shall provide that a collective management organisation (CMO), that is sufficiently representative of the rightholders in the relevant type of works, should conclude non-exclusive licences for non-commercial purposes with cultural heritage institutions for the reproduction, distribution, communication or making available to public of out-of-commerce (Article 8(1)). Where such collective management organisations do not exist, Member States should provide an exception or limitation to the reproduction, adaptation and communication of original databases; the extraction and re-utilisation of sui generis databases; reproduction, adaptation and distribution of computer programs and the reproduction and communication of other works (Article 8(2) and (3)). This was a later addition to CDSM, which originally only focused on the licensing mechanism in Article 8(1).394 Under Article 8(4), the rightholders can ‘at any time, easily and effectively’ exclude their works. CDSM Directive Recitals 30–43 provide the rationale and the concerns, mentioning the challenges of cultural heritage institutions digitising such material to be balanced with the protecting the interests of the rightholder who should be able to opt-out, within systems individually set up by the MS depending on their individual national circumstances (types of CMOs, percentage to sufficiently represent, procedure to opt-out).

The system foreseen in Article 8 is further supported by other Articles under CDSM: Article 9 allows the cross-border uses for out-of-commerce works that are authorised under Article 8(1) and (2), Article 10 foresees the information on such works to be added to an online portal for all MS, and Article 11 facilitates stakeholder dialogue between MS, rightholders, CMOs and heritage institutions.

The narrow scope of this system seems to be in line with the three-step test.395 But it also has shortcomings. Determining if a work is out-of-commerce requires a reasonable effort to assess the availability to the public in the customary channels of commerce, taking into account the characteristics of the particular work, what amounts to ‘reasonable effort’ is to be determined by MS (Recital 38). Similar to the ‘diligent search’ required for orphan works, this would still require time and effort. Given the uncertainties around ‘reasonable effort’ and ‘customary channels of commerce’,396 this provision has the potential to be misunderstood or misused.

The determination of ‘representativeness’ is another big issue, which will vary by sector and country, and cannot be subject to strict numbers/percentages.397 Furthermore, opting out from ECLs foreseen in Articles 8 and 12 should not be ‘complicated and onerous as to discourage authors’.398 The interpretation and implementation of out-of-commerce provisions are still ongoing,399 and seeing more examples of current practices of heritage institutions for out-of-commerce would be helpful.400

CDSM Article 12, on the other hand, is not limited to out-of-commerce or heritage institutions like Article 8. It gives the MS the option of creating ECL regimes where CMOs with sufficient representation enter into licensing agreements that can extend to outsiders, as long as it is ‘only applied within well-defined areas of use, where obtaining authorisations from rightholders on an individual basis is typically onerous and impractical’ and rightholders are given the option to easily opt-out at any time.401

Recital 44 suggests that ECL is a ‘well-established practice in several Member States’, and hints at the intention to remedy the impact of the Soulier and Doke decision.402 It is an optional provision, although the level of flexibility that Member States have in their implementation is uncertain (whether it has to follow the exact wording of CDSM, or can be changed based on national differences, as hinted in Recital 46).403 Such a system could work to supplement the already mandatory ECL foreseen for out-of-commerce works in Article 8. Article 12(6) required a report on the use of licensing mechanisms by April 2021, which demonstrated that such systems were used in Member States for varying purposes.404

Since Recital 37 foresees this system to also be applicable for different types of works (including photographs – not covered by the Orphan Works Directive) and ‘never-in-commerce’ works, this provision then applies to other special cases addressed in this chapter. While it would be easier for their digitisation, this could be too broad a brushstroke. It is understandable that most orphan works are out-of-commerce, but the inclusion of unpublished works under ECL might be a step too far.

Turning to the UK out of commerce system, CDSM provisions for out-of-commerce will not be implemented following Brexit. An ECL system was adopted in 2014 in section 116B and 116C of CDPA. The short licence period foreseen in the ECL is seen as an opportunity to get the digitisation projects off the ground and then review the scheme when the renewal time arrives.405 Only one application for ECL was made by the Copyright Licensing Agency, which was subsequently withdrawn in 2018 citing the ‘evolving legal framework that may affect the regulation of national extended collective licensing systems’.406 The status of UK ECL is also currently uncertain.407

In the US, section 108(e) of the Copyright Law states that reproduction and distribution of full works are allowed ‘if the library or archives has first determined, on the basis of a reasonable investigation, that a copy or phonorecord of the copyrighted work cannot be obtained at a fair price’.408 The 2017 Discussion Document on section 108 recommends including more types of work under the preservation clause, so that it is not limited to unpublished works.409 Their mass digitisation is problematic, as it requires proving that works cannot be obtained through normal commercial channels. If the settlement agreement in Google had been successful, and if Google had been allowed to set up a Book Registry to track opt-outs, this would have minimised the out-of-commerce issue.410

In the 2015 US Copyright Office Report, the suitability of fair use for the digitisation of out-of-commerce works is questioned and setting up ECL (but with a narrow scope) is suggested as a solution, also giving examples from the European jurisdictions that involved some form of ECL (the UK, France and Germany).411 The ‘pilot programme’ for ECL included only literary works, photographs and pictorial or graphic works published as illustrations, diagrams or similar adjuncts to literary works.412 The recommended beneficiaries of this ECL system were the stakeholders acting on non-commercial research and education purposes,413 so the report did not directly limit itself to the digitisation acts of libraries and archives. For non-members’ works, CMOs would be responsible for conducting the diligent search.414 But the 2015 US Copyright Office report did not determine who would bear the costs of setting up a CMO infrastructure. Setting up such CMOs and the system for them to negotiate on behalf of all rightholders is particularly risky when this ‘pilot programme’ was only foreseen as running for five years.415

In summary, when dealing with the legal developments for out-of-commerce, two lessons emerge: First, there is an overlap between such works and other special cases handled here. This difference in classification and overlapping solutions already creates some confusion. Second, the brief overview of legal developments shows a lot of incomplete developments in the chosen jurisdictions. In the EU and the UK, the solution of collective management of rights for out-of-commerce is put forward, then quashed with Soulier and Doke, then re-ignited with CDSM in the EU and with Brexit in the UK, but more time will be needed to assess the full extent. Furthermore, the ECL system for other works (beyond out of commerce) now exists as an optional provision in Article 12 CDSM – which still leaves some flexibility of interpretation by Member States. Similarly, the US also shows some back and forth, first with the Google Books Proposed Settlement, its refusal, and US Copyright Office recommendations – also not solved. Any such solution that requires an organisation acting on behalf of non-members will need a solid tracking system, and easy opt-out mechanisms. What Google’s Book Registry, or the French BnF mechanism were planning to achieve might not be possible in every sector and jurisdiction due to the availability of resources and the willingness of stakeholders.

Unfortunately, this seems to be a pattern for all access solutions and special cases; they are subject to different concerns and inconsistent legal solutions (inconsistent over time, and inconsistent between jurisdictions), that are also affected by the practice (stakeholder reactions, projects and cases). This confirms that the existing law clashes with the digitisation of cultural heritage but also leaves us with an incomplete picture of its extent and how it can be improved.




4.5.Role of WIPO

The final question to ask is whether all of the inconsistencies in legal approaches are addressed at the international level. WIPO Standing Committee on Copyright and Related Rights (SCCR) has been focusing on libraries and museums, and has produced valuable resources and contributions from the stakeholders. Although the idea of a wider exception emerged a long time ago, there is also resistance from the rightholders, their representatives, and some governments against the creation of a new exception and a preference for soft law approaches, while others want to continue gathering more evidence.416 A few of the SCCR outputs should be recognised here.

The first category is the comprehensive comparative studies. One of these is the ‘Study on Copyright Limitations and Exceptions for Libraries and Archives’ by Kenneth Crews (first in 2008, then in 2014, 2015 and 2017),417 analysing the 191 WIPO countries and their copyright statutes specifically focusing on general library exceptions, research and study, making available, preservation and anti-circumvention – highlighting the vast range of practices. A similar study was done for museums in 2015, showing that the digitisation activities were falling into the uncertain territory, where museums were rarely permitted (45 out of 188 WIPO members at the time).418 A revised report focusing on museums included 37 interviews, demonstrating lack of awareness and understanding on copyright impact, and diverse licensing practices in acquiring works.419

The second category is textual suggestions, such as the ‘Working Document Containing Comments on and Textual Suggestions towards an Appropriate International Legal Instrument (in whatever form) on Exceptions and Limitations for Libraries and Archives’, first in 2012, then 2013. The proposed texts from Member States focused on topics of: (i) preservation, (ii) right of reproduction, (iii) legal deposit, (iv) lending, (v) parallel imports, (vi) cross-border uses, (vii) orphan, retracted and withdrawn and out of commerce works, (viii) limitation of liability for libraries and archives), (ix) technological measures of protection, (x) contracts, and (xi) right to translate.420

Other WIPO resources include the ‘Informal Chart on Limitations and Exceptions for Libraries and Archives’ that proposed limitations and exceptions to enable digital preservation and digital lending, orphan works provisions that adequately compensated the rightholders, and limited liability for good faith activities of libraries and archives.421 There was also a round of typology analyses in 2019, separate for libraries, then museums and archives.422

As of 2024, WIPO is addressing the matter with toolkits – a preservation toolkit was released in 2023,423 and a toolkit on access is expected by the end of 2025.424 The toolkit on Preservation provides a background on preservation activities and considerations, and charts with recommendations and example language that can be utilised by Member States that are planning to create a preservation statute. The categories are:


	Category A: Who may use the exception? (libraries, archives, museums, research and education …)

	Category B: What works may be copied or used? (provisions on works in collection, unpublished, digital works, availability of work on market …)

	Category C: Why may works be copied or used? (provisions on preservation, replacement, copies for other libraries, preserving a work in the collection of another institution, completion …)

	Category D: How may works be copied or used? (provisions on digital uses, copyright notices …)

	Category E: Additional provisions and conditions (three-step test, limitation of liability, circumvention of TPM, defined statutory terms …)425



As one of the Toolkit’s authors, Kenneth Crews suggested elsewhere that treaties can become ‘contentious, time-consuming, and politically charged’ and finding any common ground amongst all WIPO members is difficult, so it could make sense to choose to offer guidance instead of a treaty426 – which currently seems to be the case. While the benefits of such toolkits might be limited for jurisdictions with (partially) functioning systems for preservation and access, including those addressed here, they might be very useful to other jurisdictions who need guidance on these matters.

There has also been some criticism of handling preservation and access as separate issues.427 However, it is understandable that preservation was picked first, being the less problematic area. So far, WIPO’s impact is incomplete, which might change depending on how the Toolkit on Access will address the matters. It will also be challenging to determine to what extent will the Toolkits be used by Member States to improve their laws on digitising heritage, and whether the outcome will prompt another set of studies and discussions – which is likely, given the patterns observed in this book.



4.6.Conclusion

This chapter addressed the impact of the laws in the chosen jurisdictions and demonstrated that all three areas (preservation, access and special cases) are subject to different legal problems. Preservation triggers reproduction and adaptation, and can be achieved with defences specifically for preservation. Providing access is more complicated as these acts can trigger reproduction, communication, distribution, public performance/display and lending rights, and access to in-copyright works require licensing or copyright defences. Special cases are subject to different rules in how they are identified and handled, limiting access to them.

For this clash, specific issues that require further clarification and amendments include:


	classification of the activities of heritage institutions in the light of unclear boundaries of economic rights;

	different approaches to digital exhaustion and lending based on relevant CJEU case law;

	interpretation of CDL following Hachette;

	over-reliance on licensing in most activities, giving the power to publishers;

	US section 108 not being amended despite the efforts in the past decades;

	AI/TDM providing a new type of access and causing a new wave of lawsuits;

	Brexit putting the UK in an unfortunate position, which was partly softened by 2014 changes, but the difference will only grow;

	The orphan works system is dysfunctional – but is handled with out-of-commerce provisions in the EU and fair use in the US;

	WIPO being unable to solve the matter due to differences of Member States.



CDSM only partially harmonises the matters. It is also difficult to determine how the case law is going to develop post-CDSM, and to determine the direction the UK will take. In comparison, the US system seems to work better because of the fair use exception but has not been significantly revised in this area lately. WIPO is also not providing a definitive solution, which could lead to different uptakes and interpretations in the future. This leaves us with a piecemeal legal picture. If the goal is to increase digitisation, can this be achieved through smaller changes or new legal instruments? How we answer this will change based on the theory we choose and the stakeholder we prioritise. But there is also a limit to how much law can be changed.

This chapter confirms the outcomes of the previous chapters: that copyright clashes with digitisation – from the perspective of cultural heritage institutions. Despite the many attempts at changing them, the laws in this area are still narrow, unclear and inconsistent as regards their purposes and jurisdictions. The next chapter on practice will also demonstrate how stakeholders embrace different approaches and the uneasy balance this causes.
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Clash in Practice: Competing Interests, Reactions and Interview Findings

Theory, laws and practice are all connected, so it is time to turn to the final clash. As multiple parties have different priorities for the digitisation of cultural heritage, it makes sense to consider the needs of stakeholders.1 It is possible to divide them into two main sides for this specific problem of copyright. We can place the public on one side of the debate, wanting heritage to be safe and, more controversially, easily accessible. Cultural heritage institutions could also be placed on the side of ‘more access’. Then on the other side we can have the rightsholders, publishers, producers and other representatives, who are more concerned about keeping own works less accessible, so that they can enjoy the benefits of exclusive rights.

But this division is imperfect, as the distinction between what is owned by an individual versus the heritage of all humankind is the passage of time, and even then, heritage belongs to everyone and no one, as suggested in chapters one and three. Furthermore, the changes in copyright law, as illustrated in chapters two and four, also require constantly re-evaluating the position of stakeholders. This chapter will evaluate the relevant stakeholders again, before delving into past reactions to projects and cases. This will be followed with findings from interviews conducted between 2023–2024 for this book.


5.1.(Re)Introducing the Stakeholders: Competing Interests

The first group is the cultural heritage institutions. This group of stakeholders consists of libraries, archives and museums.2 They are not a homogenous body: they hold different objects (eg, rare/common or 2D/3D), have different attitudes towards handling of objects (eg, archives are more accustomed than libraries to discarding items) or towards cooperating with private companies (eg, US libraries were more eager than EU ones on participating in Google Books). Some, but not all, receive government funding. As the custodians of cultural heritage, these institutions are responsible to the public for keeping works safe and accessible.3 In ideal conditions, this group would seek to digitise the maximum amount of works for the minimum amount of money. They would ideally also provide (or be obliged to provide, due to conditional funding) some level of access to their digitised content while also ensuring that certain sensitive works are not released to the public. For this group, arguing for wider copyright exceptions and/or easier and cheaper licensing solutions is likely the most logical path. At the same time, these institutions are responsible for other societal goals, such as supporting artists: therefore they also need to maintain good relationships with the rightsholders and their estates, and embrace different levels of appetite for legal risks.

The second group is the users of heritage, including parties both with commercial and non-commercial motives. While the defences introduced in previous chapter have a clear line between commercial and non-commercial users, it is not as clear in practice, even to the users themselves. Copies that start out as non-commercial could end up being included in commercial projects by some parties. It is also common that public projects rely on commercial partners, supporting otherwise impossible and expensive research needing digital materials. The materials in the public domain might not be sufficient for more complicated and niche research.4 For the users, copyright is an obstacle to freely using digitised material, especially for access off premises. Commercial users will have the added complexity of not being able to rely on copyright exceptions since most have the ‘non-commercial’ or ‘not-for-profit’ condition, in line with the three-step test. A cultural heritage institution can take a risk-based approach in what it shares, and take works down if the rightsholder comes forward, whereas a commercial user cannot take the same risk so easily, necessitating licensing solutions.

Because of their unique nature, this chapter hesitates to identify ‘the digitiser’ as a separate stakeholder. Digitisers include both parties digitising for own projects (such as Google), and parties digitising for other institutions (such as contractors). While their initiative helps increase the digitisation of heritage, private digitisers are not really a sub-group of either side in the debate. They are very likely to be closer to the ‘users’ category with their commercial motives. But at the same time, their actions and motives might be shaped by their contracts with heritage institutions and/or publishers.5

The interests of authors, publishers and producers are similar. For authors, it makes sense to rely on copyright protection.6 Understandably, they are also less likely to argue for the expansion of copyright expansions. At the same time, they are not a homogenous body either, consisting of individuals with different priorities and attitudes towards the circulation of their works, with some authors willingly relying on open access. An additional problem is what happens when the author is missing or dead, and therefore not part of decision making. Even if such works are no longer profitable, it is necessary to remember that any re-emerging author could still be concerned with attribution, integrity, or wanting to keep their works hidden, especially if they are unpublished.7

Publishers and producers would also likely argue for stronger copyright protection. These groups also enter into contracts with heritage institutions, that are sometimes more restrictive than what copyright exceptions allow. But if these contracts are the only way of accessing these works (for example, the example of e-lending), or if the institutions are unaware of the exceptions, publishers could be successful in reaching advantageous terms. The latest developments on online libraries during the pandemic, and the reaction to the Internet Archive’s controlled digital lending (CDL) practices, hints that this group is consistent in their position favouring stronger copyright protection, even in unusual circumstances.

Parties representing authors, such as the CMOs, can potentially be placed on the same side as authors. But CMOs have to also pay attention to how to set up systems that benefit them and their members.8 They also represent non-members under circumstances explained in the previous chapter (ECL). This group is also unlikely to lobby for wider copyright exceptions for access to digitised heritage.

Although not really a stakeholder in the same sense, the policymakers are the final category. The main priority for this stakeholder group should be listening to all stakeholders equally and creating a working system that generates enough compliance, whilst not causing too much formality and workload.9 They need to decide on what is the ideal solution, whether to create or harmonise copyright exceptions, or to solve the issues with licensing. If the solution is to rely on ECL, which seems to be the current direction in the EU, then they need to work together with the CMOs and carefully decide what should count as adequate representation. If there are additional conditions, such as setting up a register to track certain works, these systems also need to function properly. However, if the other stakeholders are unclear about the scope of defences or not willing to apply for licences, it means that this category of stakeholders is failing their responsibilities.

Therefore, there are multiple stakeholders in this problem with differing attitudes and priorities. This situation amplifies the clashes on legal developments covered so far, which are struggling to reach a balance between the different needs, in line with the theoretical clash. That is why multiple approaches to the same problem emerge, appealing to different stakeholders in varying degrees.



5.2.Overview of Past Developments and Reactions

This section will provide an overview of publicly available reactions to legal developments in the US, EU and UK, through court documents (such as amicus curiae briefs), stakeholder responses to public consultations, and public statements made by the relevant stakeholders. This section will then be followed by interviews with the heritage sector, therefore reaching a balanced overview of the practice.10


5.2.1.United States

Reactions to the Google Books Project and the subsequent lawsuit are an excellent example of clashing interests of the parties in practice. We are now familiar with how it ends,11 but we should also consider how it began. The motives behind the project are largely utilitarian; as identified by its creators, Google’s company mission is ‘to organize the world’s information and make it universally accessible and useful’.12 The project envisioned by Google was two-fold: for the first part, the Google Partner Programme was based on contracts with publishers, which directed users to purchasing from publishers without interfering too much with the publishers’ interests (only three snippets per search term, and excluding certain reference books).13 However, some of them also still ended up suing Google in the Association of American Publishers v Google case, as there were concerns that Google would become the dominant portal for both current and out-of-commerce books and disrupt traditional publishing models.14

The second part was the Google Book Search. Early copyright concerns did not prevent Google from going ahead.15 Some parties found it worrying that Google could control which items had exposure; there were additional concerns about the ‘bucket effect’ in which works become less accessible due to the sheer volume.16 However, it is likely that some participants did not notice at first that the material was for the machines, not regular library users.17 It is not certain whether Google earned enough from the project to justify its investment through the advertisement revenue,18 but the project allowed them to improve their search results and to use the data for various non-display purposes. Another problem was Google’s secretive approach towards partner libraries. When the contracts were being negotiated for the Google Library project, the libraries had no way of knowing the terms that Google negotiated with other libraries, which was unusual at the time.19 Due to the risks they perceived, library partners had embraced different approaches to what they provided.20

Concerned by Google’s scanning without permission, the Authors Guild filed a class-action lawsuit. A month later, five publishers (McGraw Hill, Pearson, Penguin, Simon & Schuster and John Wiley & Sons) also sued Google, followed by a French publishing company suing it separately.21 It is noteworthy that none of those parties went on to sue the libraries, who made their collections available to Google for scanning. This is interesting because these libraries also received digital copies, which would not have been achieved by §108 of the US Copyright Act.22 But it is more beneficial generally to target Google as both the party who digitised and made available, and who is more likely to provide satisfactory compensation, instead of heritage institutions with limited resources.

Initially it was expected that Google would pay the plaintiffs more than the court would order, so as to avoid a lawsuit.23 Lessig argued that it would be in both Google’s and the publisher’s interest to settle, because Google did not want to wait and the publishers wanted to set a precedent of being paid in such circumstances.24 So, it was in the interests of multiple stakeholders not to go to trial. On the other hand, many observers wanted to follow the case, to see how other similar business models could go forward.25

The main elements of the proposed settlement agreement were as follows: ‘(i) Google would pay compensation, (ii) Google would be able to digitise and use books, provided that it shares 63 per cent of the revenue with the copyright owners, (iii) Google would set up a Book Rights Registry at its own expense, in order to distribute compensation payments and revenue share and to locate missing owners, (iv) participating libraries would have access to entire repertoire, (v) Google and Book Rights Registry may decide on new commercial systems to exploit books and (vi) US public would have access to greater portions of texts.’26

Nevertheless, more than 400 letters were filed with the court: some were amicus curiae briefs, while others were objections and opt-out requests.27 Some letters supported the agreement because it fitted their goals, such as helping with distance learning,28 or increasing the volume of available e-books to enliven the market.29 The preservation and access benefits of digitisation were also raised by parties as reasons for supporting Google.30 Some letters were not convinced by their representation as a group.31 One major aspect that received much criticism was the opt-out mechanism, going against the general rule of seeking permission and giving a default permission to Google. In the 2009 statement of Marybeth Peters, US Register of Copyrights, it was argued that this was not a settlement agreement but an instrument that solves past infringements and gives Google the right to keep scanning without any legal issues.32 It was also suggested that compulsory licences should only be used when the market fails, but that was not the situation there.33

Concerns about competition law were also brought up,34 especially on how: (i) Google would be the agent in price setting; (ii) the opt-out system would give Google monopoly over orphan works; and (iii) there was a need to mitigate the market power created by the potential approval of the settlement.35 Another issue that received attention was the cut-off date in the settlement agreement. The definition of ‘book’ included works written or published in the United States and published before 5 January 2009. This was argued to be too wide because it covered more books than Google had scanned at that point,36 and was also too narrow because it meant that Google would not actually achieve its goal of scanning every book ever written.

After the court hearing on 7 October 2009, the parties had to go back to negotiations and come up with a narrower settlement agreement (the amended settlement agreement).37 The amended settlement agreement included: (i) an independent fiduciary for unclaimed works; (ii) a 10–year period for unclaimed works, then the money goes only to charity; (iii) restrictions on the discounts that Google can apply; (iv) well-defined future business models; and (v) more time to decide whether to remove the works from Google. The amended agreement applied only to books published in the United States, Canada, the UK or Australia or registered in the United States. The registry proposed by Google was impressive in terms of shouldering the costs of launching and initial operations of a new registry ($34.5 million).38 But the amended settlement agreement was met with negative reactions (on adequacy of class notice and representation, scope of relief, competition, privacy and copyright). From a copyright perspective, the problem with the amended settlement agreement was the opt-out model and its incompatibility with international instruments.39 Fair use criteria were applied, and Google’s use was found to be transformative. The case was rejected by the Supreme Court in 2016, but its influence remains. The same time period also saw the creation of HathiTrust, a large repository including books both scanned by Google and other libraries, who were also sued by the Authors Guild (also found to be fair use).40 The project still exists, but at a slower pace.41

There are lessons to be learned from Google; such as how to plan a project of this size, how to manage the expectations of the parties and when to take legal risks.42 But this outcome is unique to US copyright law, as the outcome would have been very different without ‘fair use’. However, there was also disappointment in how this project did not fulfil its promise, but instead breathed ‘commercial air into manner we deal with our cultural legacy’.43 The availability of digitised materials would be very different if the Google settlement was successful, both positive for greater access but also negative for placing heritage under the control of a private party.

The US Copyright Office Report on Orphan Works and Mass Digitization dated June 2015 also referred to the Google Books case and the legal developments in other countries especially around ECL, recommending: (i) a limited liability model for commercial and non-commercial use of orphan works following a diligent search, (ii) an ECL regime as a long-term solution to mass digitisation, starting with a pilot project.44 This received responses including from libraries wanting to continue with fair use, and authors and publishers organisations supporting ECL, with the parties also noting the size difference between the US and the countries that had ECL systems in place at the time.45 Whether the embracing of ECL on a wider scale at the EU level will encourage the US to reconsider their approach remains to be seen.

Public reactions to the recent case of Hachette v Internet Archive also show the same pattern.46 Prior to the Appeals decision, amicus curiae briefs in support of the appellant explain how it should be treated as transformative use and therefore fair use, supported with additional arguments such as: (i) how the CDL audience is different from market for licensed e-books,47 (ii) how CDL does not reduce incentives for authors,48 (iii) how nonprofit educational activities should not be treated as commercial,49 (iv) how this decision would endanger the purpose of increasing public access to information,50 and (v) how libraries can guard reader privacy more than commercial parties when it comes to who borrows what.51 But there was also some neutrality, due to concerns on whether this case will cause the assumption that all CDL activities are the same.52 Despite all the positives raised by the parties, the Appeals Court has upheld the decision on it not being fair use.53 Unless it goes to the Supreme Court and gets overturned, this case will likely continue to be criticised by some stakeholders, while also encouraging caution regarding CDL. It would be interesting to see a narrower CDL application going to court in future in the US on whether fair use would lead to a different outcome.

Although it is outside the scope of this book, recent cases about generative AI have also demonstrated the similar pattern between two sides, authors/publishers versus big companies using their data with the former claiming that they lost the ability to license their works, and that this is already negatively affecting the profession.54



5.2.2.European Union

Turning to the digitisation at the EU level, shortly after the announcement of the Google Books project, Jacques Chirac, along with the Premiers of Germany, Spain, Poland, Italy and Hungary, sent a letter to the President of the European Commission asking for the rich heritage of Europe to be digitised and made available,55 which gave support to the European Digital Library, the European Information Society i2010 Initiative and the creation of Europeana. In terms of similarity to Google Books, the framework foreseen by the Commission also included a book rights registry, having a centralised database and requiring diligent searches. The scope, however, was not limited to books but also included other kinds of works.56

The competition with the American digitisation initiatives was emphasised more often in the early stages.57 Google Books initially had only one European institution among the first five library partners: The Bodleian Library had already started digitising its collections in 2000 and was initially contacted by Google in 2002.58 In the meantime, the rest of the European heritage sector was becoming aware of Google’s digitisation attempts and making its own assumptions about what would happen to European heritage. One of the European parties that reacted to the Google Books Project was Bibliothèque nationale de France (BNF), expressing concern on Google dominating the digitisation efforts, and the available digitised heritage being mostly in the English language.59 It was argued that if the same project were to take place in Europe, Google would be sued much faster because none of the European copyright exceptions covered digitising full works as Google was doing.60 It was also predicted, before the lawsuit, that the philosophical differences in the European system and the existence of moral rights would prevent Google’s actions (even though it was not removing attributions or affecting the works’ integrity).61

There were also harsher reactions, one of them being from the President of the French Publishers Association (Syndicat national de l’édition) describing the Google Books project as ‘cultural rape’.62 European Publishers reacted to Google’s proposed settlement agreement in 2009, and expressed their concerns about American libraries digitising European works, especially the lack of representation of non-US rights holders in the plans for a rights registry and the narrow definition of ‘commercially available books’ in the settlement agreement.63 There was an objection on behalf of France, claiming that the opt-out regime threatened French authors and cultural diversity and it disadvantaged them in a class action ‘where they have no voice or representation’.64

Since the adoption of the i2010 Digital Libraries Initiative by the European Commission on 1 June 2005, bringing European heritage into one place emerged as a shared target. The report identified six main goals for European heritage: (i) providing wider access to the digitised public domain and complying with the Directive on the re-use of public sector information; (ii) stimulating digitisation and accessibility of in-copyright material and dealing with orphan works and out-of-distribution works by licensing solutions; (iii) giving Europeana a key role in European digital heritage; (iv) guaranteeing the sustainability of digitised and born-digital content; (v) finding sustainable funding for digitisation; and (vi) using public–private partnerships.65 While some of these goals were (arguably) accomplished by the MoU on Out-of-Commerce, and the Orphan Works Directive soon after, and by CDSM much later, identifying Europeana’s role is tricky.66

Europeana itself is not a digitisation project itself; it is a metadata aggregator bringing existing material together. Several challenges were identified in the early stages of Europeana: the funds were limited, at least compared to Google,67 which contributed to the need to avoid legal risk from the beginning. Comité des Sages suggested the financial situation of the institutions should also be taken into consideration68 and Member States were encouraged to make sure that public funding for digitisation comes with the condition of adding the content to Europeana for free access,69 especially with the Creative Commons Zero option (no rights reserved). Based on a 2009 report, only 48 per cent of the participating EU institutions had specific budgets for digitisation and only 30 per cent of the budget came from government grants, with the rest coming from internal resources.70 In addition, participation in Europeana has not been equal among EU Member States.71

One of its main achievements has been deemed to create a consensus among European heritage institutions by taking different cataloguing systems from the participating institutions and turning them into a single metadata schema.72 Europeana Pro also functions as a support network to provide training and guidance.73 Several other key cultural heritage stakeholders are also identified by the European Commission in heritage developments in addition to Europeana, both at the European and international levels.74

Prior to the CDSM Directive, stakeholders opinions were also sought through a consultation on the EU copyright laws between 2013 and 2014.75 Although some of the outcomes from this were reflected in the changes in CDSM, the consultation responses can provide more insight to positioning of the stakeholders.76

Regarding the scope of exclusive rights, specifically issues caused by multiple rights applying to digital transmissions (reproduction and making available) in cross-border scenarios,77 end users and institutional users wanted more clarity on ‘making available’ and asked for the country-of-origin principle to be applied. The rights holders’ group (authors, publishers and CMOs) refused changes and rejected the ‘country of origin’ approach to avoid forum shopping. They also saw the application of two rights to one act as a natural result of copyright and argued that introducing a unitary right would damage their interests and impede their chance to license their works.

Regarding making some limitations and exceptions mandatory and adding new ones,78 end-users suggested optional exceptions caused uncertainty, and institutional users recognised that this was needed for individual needs of MS but agreed on further harmonisation helping cross-border projects. Desired changes included exceptions for e-lending, data mining, extending the scope of preservation and allowing heritage institutions to make out-of-commerce works available online (largely addressed by CDSM). Authors, publishers and CMOs debated that there was no need to change the current exceptions, which have already been found to be too broad. They also did not want further harmonisation and did not want the risk of commercial users using works in copyright without any remuneration.

Regarding introducing greater flexibility for limitations and exceptions,79 end-users and institutional users mentioned the need for a more open-ended system that could also respond to technological changes. Authors, publishers and CMOs stated that having an optional list of exceptions was flexible enough. They did not want the lack of clarity of ‘fair use’, which would lead to very different results in Member States’ courts and create a less harmonised system.

Regarding preservation,80 institutional users shared that they had problems with the preservation exceptions and claimed that they were sometimes interpreted narrowly and that ‘non-commercial requirement’ prevented them from cooperating with private parties. On the opposite side, others advised solving the issue with market-based solutions, namely licensing. Authors found the exceptions sufficient and suggested that any act beyond the public interest should be achieved by licensing, but publishers and producers did not report any problems with preservation. CMOs acknowledged that heritage institutions sometimes digitised for more than preservation purposes and that, even though licensing is an option, such institutions prefer not to use this solution.

Regarding providing access to works off premises,81 end-users and institutional users mentioned problems with limited on-site access and lack of out-of-commerce works in the online environment and suggested that the scope of dedicated terminal exception should be expanded. Such users suggested an exception allowing digitisation and subsequent remote access for non-commercial purposes. Authors argued that remote access should be done via licensing; publishers and CMOs shared that opinion.

Finally, when asked about mass digitisation,82 institutional users mentioned that the MoU and the Orphan Works Directive (Directive (EU) 2012/28) were inadequate in dealing with the copyright problems in mass digitisation, and they expressed the need for solutions for cross-border access to works and a copyright exception for mass digitisation of out-of-commerce works. Authors claimed that the national structures were sufficient, and that cross-border access would not be needed for works in national languages. But some suggested having a mutual recognition system for cross-border licences or creating legislation to enable mass digitisation. Opt-out licensing systems were not favoured by this group of stakeholders, since they argued that the consent of an author should be obtained. CMOs had different views on legislation for the cross-border availability of out-of-commerce works, and they emphasised the national systems already in place.

Since then, the CDSM Directive has covered some of these issues raised by stakeholders and provided a mainly hybrid solution of an exception (for preservation), licence and a backup exception (for out of commerce, which now include orphans), while also recognising research and heritage beneficiaries for text and data mining. CDSM was also met with more vocal reactions in other issues outside the scope of this research, especially on platform liability and press publishers’ rights.83

Other developments include setting up a Creative Europe programme that also supports the European Heritage label (separate from UNESCO lists), a Commission Recommendation on digitisation and online accessibility of cultural material and digital preservation, and funding projects on heritage through Horizon 2020.84 A recent initiative to create the common European Data Space, and the wider efforts towards improving policy and funding for digital heritage, hint that European developments will continue to go in a positive direction.85



5.2.3.United Kingdom

Before Brexit, UK stakeholders had been a part of the European initiatives and reacted similarly to the above in EU policy making. 2014 changes to copyright law have also addressed some of the gaps for the heritage sector.86 But three examples will demonstrate the different needs of the UK stakeholders.

The first example is the preservation exception. The UK public consultation between 2011–2012 showed that heritage institutions considered the rights clearance process onerous and costly and were wary of technological obsolescence.87 Other rightsholders were generally in favour of preservation but were concerned about the security of preservation copies and the risk of them being used beyond the scope of preservation exception, with other rightsholders hesitant towards preservation exception being used beyond its scope.88 The review of the 2014 preservation exception shows that it has achieved its policy objectives, and has streamlined the process for preservation, based on input from heritage institutions and licensing bodies.89

The second example is the reaction to the consultation on the unpublished works. Many institutions in the UK held unpublished works in their collections, and the rights clearance process for such works was usually unsuccessful.90 At the same time, rightholders responding to the Consultation were opposed to changing the policy and argued its removal would amount to ‘confiscation of property rights’.91 Therefore, the Government has decided not to go forward with the proposal in the Consultation, citing (then new) solutions provided in the UK Orphan Works Licensing Scheme and the 2014 changes in exceptions for preservation and dedicated terminals.92

The final example is the reaction to text and data mining.93 Since the CDSM changes regarding TDM were not embraced, the creation of a new and wider TDM exception was considered. Following the findings of the IPO Consultation on AI and IP (on copyright and patent implications), the IPO has announced that they will introduce a new copyright and database exception that allows text and data mining for any purpose.94 It was also foreseen that under this new exception rightsholders would ‘not be able to charge for UK licences for TDM and will not be able to contract or opt-out’.95 Given that these plans were quietly scrapped within a year citing negative response and the need for a deeper conversation with relevant stakeholders,96 it looks like the UK will take longer to decide on this issue.




5.3.Interviews with Experts on Heritage and Digitisation


5.3.1.Methodology

To understand the practical clash better, interviews were conducted between November 2023 and March 2024 with participants working in the heritage sector that have experience in digitisation and/or copyright law.97 Since the purpose was to explore the concerns of parties with different expertise and responsibilities in heritage institutions, the selected method was semi-structured interviews. Participants were targeted based on their expertise and contacted using the email addresses available on their institutions’ websites. However, there were a few recommendations by existing participants, which allowed them to reach more participants. The interviews were all conducted online, and transcriptions were subsequently sent to participants for confirmation.98

It was also necessary to consider the potential hesitation of non-lawyers commenting on copyright, and the uncertainty on needing permission from employers. So, the default option for participation on the consent form was anonymous with direct quotes. However, under ‘Additional Permissions’, there were two more options: (a) their institutions being included (no name, institution only), (b) being quoted in an identifiable manner (name and institution). Overall, 20 participants were interviewed from the UK, US and EU, and nearly half of them have selected one of the additional permissions. Pseudonyms selected for participants indicate their jurisdictions (eg, UK1, US1, EU1), although where relevant the EU Member State is recognised in text. Named participants were also contacted with the quotes selected for this chapter for their final confirmation.

An interview topic guide was provided to the participants which has then shaped the coding of the findings:


	Non-legal challenges (including funding, planning, maintenance and ethical concerns);

	Legal uncertainty and training opportunities in their institution;

	Whether copyright impacts the prioritisation of what will be digitised;

	Whether copyright rules in their jurisdiction are sufficient and clear enough for preservation and access;

	Copyright concerns about cooperating with and providing materials to third parties;

	Any specific concerns on the following: preservation, dedicated terminals, orphan, out of commerce, unpublished works, collective licensing, open access, claiming copyright over digitised material;

	Final comments on the way forward.





5.3.2.Non-Legal Concerns

Participants were asked about non-legal concerns they had before and during digitisation projects, such as funding, planning and ethical concerns. In earlier interviews (2016–2017), as part of these non-legal questions, participants were also asked about what they considered to be the primary benefit of digitisation. The participants viewed digitisation more as a method to increase access, combined with the awareness that it was not a stable preservation method, some even said they were sure that the originals would be taken out and digitised again with newer technology.99 The responses reflected that their priority was not just limited to old objects, but they wanted to facilitate discussion by also including more recent objects in their collections and digitisation.100

In the earlier interviews, participants were also asked how they started digitising. Some mentioned starting with a specific project in mind, such as celebrating anniversaries of events/institutions,101 others mentioned their one-off photography subsequently expanding to more systematic digitisation once they realised they had the right tools and expertise.102 A participant from a large heritage institution emphasised that their experience with digitisation is definitely not typical, and smaller and independent institutions have a much harder time even generating enough funding for staying open.103

Both in old and new interviews, participants explained the impact of unstable funding for digitisation. Some participants shared that they were led by external funding, as they do not have an internal standing budget set for digitisation which causes difficulty in planning: ‘we are having to adjust to whatever happens to be funded at any one time. That can make it hard to plan forward a bit if we are not entirely sure, how many staff you can have in place to do something, or exactly when to schedule the work because we have to wait until money comes in’.104

US participants also referred to funding issues: ‘cuts to budgets at the university that are trickling down into big cuts in the libraries as well’.105 Participants reported an extra layer of bureaucracy with federal funding causing delays, such as the procedures for contracting and hiring taking up to a year.106 Another participant from the US mentioned having both funding for core digitisation budget, and donations where the funding covers both the accessioning and processing of materials, but also their digitisation and metadata creation.107

The availability of funding then affects the availability of the staff with relevant experience and knowledge (including copyright knowledge). When explaining the situation in their institution prior to recent changes, a participant shared that it was ‘quite hard to have the skills and knowledge infrastructure as a constant … we lose people at the end of the project and then we have to re-recruit.’108 Another participant also reported that finding temporary staff for the projects takes a while, so the project term does not fit together with how employees will be sourced.109 It was also necessary for heritage experts to ‘future-proof’ their digitisation, such as obtaining equipment and building workflows that can be reactivated, so that they can make the best use of any new funding and project staff in the future.110 Other institutions reported having a core team working on digitisation, so staff turnover (and loss of knowledge and institutional memory) was not a problem they faced.111

Since digitisation was not always funded in a stable way, some participants ended up having multiple digitised collections and systems in their institution, creating an additional need to ensure that collections can be brought together: ‘a lot of digitisation projects come from specific project ideas or grant funding or little discrete pockets of funding. And so, people end up putting up this little website here with some digitised stuff and a little database here, and, maybe a little microsite here. And that’s not sustainable’.112 It was reported that it was also common to have ‘a very mixed legacy of various file formats’.113 This creates problems with obsoletion and requiring extra work to keep digitised material accessible: ‘we’ve had in the 2000s with blossoming of digital project sites … they’re sort of running on software that nobody can maintain and have security holes.’114

Other participants also mentioned having different systems in place, to the point that it became a challenge to ensure the interoperability of their systems: ‘we’ve got multiple complex systems and processes in place. And again, this is a big technical challenge for heritage sectors to work with and because a lot of us have got legacy systems, you need to perhaps have clever API and expert colleagues … to pull the data through to make it presentable’.115

In terms of planning, participants stressed that bringing together various teams can be challenging, when input from various teams is needed: ‘curators and conservators and collective management, and our photographer to look at objects from all these different perspectives. Is it safe to bring the thing in the studio, does it need to be cleaned, or a more significant conservation effort? What are the views that curatorial prefers? … photographers don’t directly go into storage to pull out the objects, and are dependent on our collection management staff and their scheduling …’116 The availability of teams is then reported to slow down digitisation on a mass scale: ‘… corralling that many people to come in to look at, say, 40 objects is quite a challenge … we could handle all of the camera and software technology issues just fine, it’s really just all of that human effort that piles up that really slows us down’.117 Having too many teams working on digitisation then also causes confusion on priorities: ‘we have a lot of different divisions of the library that are part of the digitisation workflow and process, and no one unit or division that kind of owns the whole process … without one centralised leader being able to say “here is the priority, make this happen”’.118

The input of the curation team is important for selection, but this input might not always include the necessary legal information about the objects acquired, therefore creating delays.119 Participants also reported the challenges associated with digitising objects without metadata or descriptions, which demonstrates how experts think differently about what counts as an ‘item’: ‘archivists are used to thinking about things in aggregations, in groupings, a folder worth of things, that file is an object. When we are digitising things from an archival collection, the metadata that we have that we provide is at the file level … when the material gets digitised, someone goes in and adds additional description and writes and other kinds of metadata for each item in that file’.120 In other circumstances, participants shared that digitisation has to occur before a description can be created, with very fragile121 and/or audiovisual material that cannot be seen/heard otherwise, for example to assess what is inside a hard drive.122

Within all these planning concerns, there also needs to be an ongoing assessment of file formats still being accessible. Especially with some audiovisual formats, participants reported that the digital preservation needs to be done very quickly. Magnetic tapes (LTO) for keeping films were mentioned as an example, they are only reported to have a 5 to 10 year lifespan which then required migrating to a different tape – therefore creating an ongoing responsibility to constantly migrate the data.123 Another participant also mentioned being more concerned about how audiovisual works are preserved, as their institution has not traditionally focused on this format: ‘they will need migration over and over just because of the formats and working that out is going to be pretty difficult because the files are so large ….so there’s got to be a constant workflow’.124

The accessibility of the material internally then determines if realistic estimates can be given to funders (even without taking copyright into consideration): ‘once it looks like it might happen, there will be a process of getting them more specific numbers. That’s the very labour-intensive thing to do …. a lot of projects don’t come off, I’d say almost the majority of sort of projects that I know about that may or may not happen, don’t end up happening in the end’.125 If the institution does not know how much of the work can be made available due to copyright, then these proposals to funders cannot be realistic. But if the project is not funded, then all the labour-intensive prior legal and non-legal assessments are wasted.126

There are also ethical concerns on digitising sensitive material, such as political or religious sensitivities and human remains.127 Since they serve the entire public, institutions have to respect all needs: ‘there are many materials that Indigenous cultures would not want digitised or would want digitised a certain way or would want us to respect access to a digital asset of something of theirs.128 Same participants suggested that they view digitisation as a way to ‘reinstitute traditions and rituals which have not, because of the history of our country, have been annihilated or diminished. And this is a way to bring them back to a community and their younger members’.129 But they also noted that if something is shared as open access and the community comes forward at a later stage, it can be challenging: ‘we don’t have control over those assets that have been already used because it was an open access. … we have no idea how far it’s spread’.130

A participant mentioned being concerned about imposing the Western idea of property on cultures with different understanding.131 A more recent interview also mentioned a friction between ‘radical changes in how we think about intellectual property and going back the idea of having cultural respect’ and that it was hard to ensure both.132 Participants also mentioned concerns about the digital files they created when repatriation is in question, suggesting that they are not very sure if the heritage institutions are thinking about those files.133 There are also further concerns on allowing data mining on Indigenous material, when the AI might interpret these works in an offensive way.134



5.3.3.Copyright Uncertainties

When asked about whether copyright determines what is selected for digitisation, there were mixed responses. The first group of participants said no. They mentioned that their selection is determined more by curatorial decisions.135 Some participants reported that they have seen examples of selection being treated like a research project, determining what sources would be needed to address a certain area, and then ensuring the rights are cleared.136 In relation to accepting works into their collections, one participant said ‘we don’t take copyright into account when we’re doing preservation work, and we don’t take copyright into account when we accept things into the archive. So, we’re willing to take it and take care of it long term. But we take copyright into account when we decide to show these films’.137

Others in this group said copyright does not determine what is digitised but suggested that copyright status will play a role only at a later stage: ‘copyright doesn’t hold us back from digitising any of the things in our collections. It does sway how we provide access’.138 A similar approach was suggested by another participant: ‘more likely, if someone has a compelling reason that they’re asking for this thing generally, we will digitise it and then the rights review may affect the level of access that we’re able to provide’, but said that there is still an initial assessment of ‘is copyright going to make this so prohibitively difficult that you should abandon ship … if it is not that I can give it a preliminary yes’.139

The second group of participants said that copyright definitely affects what will be included in their digitisation: ‘most of the stuff that we public and put online is out of copyright or if deemed to be copyright unknown, unlikely to be a high risk’.140 A similar approach was reported by a US participant regarding how projects are planned: ‘part of that proposal involves getting some copyright analysis. And that is very much part of the selection process. If we’re not pretty confident that either something is in the public domain, or that we have a strong, fair use kind of argument that we can make, it is very unlikely that something will be selected for digitisation’.141

Finally, some participants reported that it normally should be considered at the beginning, but sometimes copyright is unfortunately considered at the very end by their colleagues, causing problems: ‘it almost comes up as a surprise obstacle after a digitisation project has already been signed off and funded’.142 A participant provided an example: ‘in the last few years where we’ve put a lot of money in very complex digitisation … nobody researched the copyright status before and afterwards, it turned out that it was really complicated and there were rights holders who didn’t want to cooperate. So we have a really expensive, very nice digitisation, or restoration as we like to call it, that we can’t do anything with’.143 Another participant reported that it depends on the team: ‘it all depends on the staff coming to the right place, sometimes you might have something right at the end of the project and then intellectual property and copyright only been something that’s discussed right at the end of the project’.144

Some participants acknowledged that digitising public domain works or works where copyright is assigned to the institution can be very desirable: ‘you’ve got trustees and museum directors very commonly saying, “Hey, look, we sweat the assets, we need to generate more income … a content strategy that is affected by digitising things which are apparently more interesting or unique, which is sensible’.145 Another participant gave the example of photos that have been assigned to the gallery. ‘Where we have been assigned the copyright, the assets are going to be attractive, interesting, and potentially quite lucrative for the licensing team. Let’s help push those through’.146 In any case, digitising public domain is easier from a legal perspective: ‘the stuff that’s already in the public domain is the low hanging fruit, and so that tends to be what gets digitised’.147

There have also been changes in the public’s expectations for what should be available online. One of the participants felt that the parties arguing for increased access did not recognise the effort and money that goes into digitisation.148 These expectations also create a pressure: ‘really contentious feeling occasionally between users and archives like they feel like the archives are like hoarders or like they’re blocking access to materials … don’t understand the cost and requirements of care and also the requirements of copyright’.149 This became more common recently, with the pandemic reinforcing the expectation for works to be online.150

Another issue that came up in relation to researcher expectations was the quality of digitisation: ‘we have made a policy decision to publish both professional and nonprofessional images online because the primary audience is researchers, and the image quality is less important for them, they just want to know what we have’.151 Whereas objects that are going to be licensed out and bring income usually have a higher quality: ‘you can’t do very much with a low-resolution image, but you can do so much more with a higher, and also it costs more and it’s seen as a much more higher commodity … and it’s quite often withheld’.152

In some circumstances, especially in research institutions and university libraries, the role played by researchers requesting digital copies was mentioned: ‘requests from people who want to do text based analysis on something in our collection that isn’t available digitally. So they ask us to digitise it, and then we assess it and figure out if we can do it, and if we can share it with everybody, or just with them’.153 In other researcher driven projects, a participant said they often ask themselves whether the researcher who handles these objects should be responsible and would they consider the impact of copyright on their projects: ‘we’ve certainly worked with community members who are surprised at the amount of work that has to go into it’.154

The level of copyright awareness among the staff is a concern. Participants reported the challenges associated with obtaining legal advice. Very few of these institutions had an in-house legal expert, so some of them relied on online sources and fair use training by other institutions in the US: ‘there’s a lot of medium to smaller size university libraries that would like to digitise and don’t feel like they have the copyright expertise to even start’.155 Similar thing was reported from a participant with UK/EU background: ‘It’s very unusual for all but the biggest institutions to have anyone on the ground …. You get people like me kind of sort of muddling through, advising colleagues. And, of course, in the GLAM sector there are people you can talk to. There’s training available. There are resources from various archives, museums, etc. bodies that you can take advantage of and train your staff with’.156 Others reported having to talk with staff members who can determine when legal advice is needed, but are not providing this advice. This then connects to the funding issues again: ‘We don’t have necessarily the funding to enable legal advice although we’re lucky sometimes to be able to ask somebody informally and they can give us a bit of a steer. But not everybody’s going to be in that position to be able to do that, and then what do you do?’157

Some participants mentioned delivering copyright training to all staff, at least in a way that allows the detection of which cases are complicated enough to get the specialists involved. They mentioned trying to make ‘sure that people feel empowered, to not just default kick it over to me to assess a situation’.158 Another participant said they aim to make their trainings more accessible and digestible: ‘You have to really take away the law side of it. You have to take away everything and try and almost marry it with policy … I end up doing some sort of “content training” or “use of images training”, rather than copyright training’.159 Understandably, there has been some hesitance and resistance from staff members on making legal assessments in addition to their main, non-legal responsibilities: ‘socialisation of this is one of the most challenging things right, because people hear the word copyright, and they sort of freak out in their heads … asking people who are already overloaded with backlogs of things that need to be processed, decades of backlogs … Asking them to do more work, it’s a hard sell’.160

One of the participants suggested that people do not tend to ask when they know the answer is going to be negative: ‘sometimes it is “better not to ask a lawyer because it’s probably gonna be so complicated and they will say no … let’s just go ahead and see what happens”’.161 This then contributes to the abovementioned issue of copyright only being raised at a later stage as an obstacle.

Some participants decide on certain cut-off dates to increase legal certainty: ‘certain collections after certain date in certain areas, we just do not touch that until we’ve got time and resources’.162 A description of this calculation was provided by a participant: ‘when it comes into, let’s say to the edge of the time frame, death plus 70 years. So works that are published around 1900–1920, then they have to make the risk assessment, or have to look which authors are now 70 years dead and who are not? And then there’s a little bit of blurry cases with digitisation of newspapers and stuff around that time between, let’s say, 1900–1940. So, if it’s out of copyright or not. There’s a little bit of rights clearing. But the works, let’s say, before 1900. I think nobody sees any problem.’163 Although this kind of assessment makes it easier for non-copyright experts to avoid risks, there is also the question of whether this means too much caution, where some works might be unnecessarily excluded.

Participants reported being equally responsible towards users and the rightholders, so this requires having a strict approach to when in-copyright works can be made available.164 Participants said they want to keep good relations with authors, so that contributed to their approach to copyright: ‘often the archives team especially have quite good relationships with people who have put things on deposit or the descendants of people who did, if they need to ask and get the copyright secured’.165 In terms of taking risks when copyright holder is missing, the importance of building good relationships with rightholders was emphasised again: ‘If a copyright claimant did come forward, it would fill a gap in our research and we’d build a nice relationship …. It doesn’t happen very often that somebody comes forward, but if they did, we would hope to foster and nurture the relationship’.166

In connection to this caution around copyright, there were also participants saying that they do not want to be at the forefront of legal changes and wanted to observe legal developments before making any big changes: ‘once we start hearing about places having friction with rights holders around a certain topic or a certain idea, it’s something we have to pay attention to. It doesn’t necessarily in mean that it’s going to inform a lower risk appetite or tolerance. But it is something that we have to really keep in mind. Because we can’t be out ahead of everybody else. And you’ll probably hear this from other institutions as well. Nobody wants to be the only one out ahead, it helps to try to pace things along with our peers’.167 Similar sentiments were reported in relation to carefully observing current developments around CDL and AI.168

As part of low-risk appetite, institutions are also then cautious about what they share with others. For example, a US participant mentioned when they send objects on exhibits travelling in their State (such as civic organizations or public schools), where they are asked to make digital copies of highlights from the exhibit for websites. The participant said that although this would be great for getting more people to the exhibits, the copyright implications concerned them and required further discussion.169 When asked about sharing material with other institutions, a participant mentioned ‘I don’t think copyright legislation and practitioners totally got their heads around the copyright status of international image interoperability framework …. It’s sort of technical API that that makes it easy to pull images that are held in served in one place into another … a lot of different opinions about whether they’re reproducing it or not. Because the images are coming from our servers, they’re not taking a copy’.170 Although the participant said they were okay with this, they said it would be a problem if the other institutions then decided to separately copy the images and put them under a different licence.171

Another participant said the different attitudes towards copyright can then affect cooperation between institutions ‘we loaned them a collection for a particular project, and their archivists reached out and asked if she would be able to do some digitisation from that collection and put it into their online portal … collaboration has been impacted a little bit because of the fact that we are institutionally pretty risk averse’.172

While multiple participants accepted that claiming new copyright over digital copies is common in the sector, they were rarely in favour of it. One participant suggested that the attention on compliance with the law was so focused on avoiding infringement, but there was no penalty for copyfraud other than an awkward conversation.173 The originality argument arose mostly in relation to 3D objects, as their lighting and positioning required a lot of decisions.174 Some participants explained that copyright would not arise but this was mainly due to their need for accurate representation of heritage – one mentioned researchers needing very high levels of precision for 3D objects for scientific accuracy.175 They said that if the purpose was something else, such as publishing in a high end magazine, that would be a different discussion, but their purpose was to facilitate research so they would aim for accuracy and therefore not claim copyright.176

Another participant suggested that claiming copyright is seen as an easy way of assuring control: ‘in terms of simplification for contract law and general discussions, copyright is used in cultural heritage institutions, because there’s actually no alternative, to a certain degree’.177 They also mentioned the impact of the digital systems, such as difficulties with taking the copyright symbol off their websites when only some of the objects have copyright.178

In connection to funding issues discussed above, participants acknowledged some had open access requirements. For example, this being a requirement for the National Heritage Lottery Fund in the UK came up: ‘because if you want the money, and you’re getting what is essentially public money to do all this stuff, then you shouldn’t be coming out the other end saying “oh, now I’m going to assert copyright over the public domain stuff”.179

But there is also some hesitance around embracing open access: ‘everything needs to be given away Open Access and for free under CC BY licence. Well, that’ll stop us from selling it and therefore actually we’re going to stop doing it because there’s no funding to do it’.180 This was not always possible when dealing with third party rights ‘if you’re talking about conserving a Picasso or a Warhol or another in-copyright work, then you know you can’t automatically make that content available under an Open Access license because the rights don’t belong to you’.181

The Creative Commons requirement was mentioned in relation to Europeana also: ‘the metadata had to be CC0, because they realized, noting that was very far sighted even then, that you couldn’t, for example, serve decent API services without that’.182 There was also some hesitance in participating in Europeana in general. Earlier interviews (2016–2017) showed some reservation from the UK in particular (some mentioning Brexit), compared with other EU countries.183 But the mixed responses continued in 2023–2024 interviews: ‘they need to look after their own business rather than worry about contributing a million digital objects to a port, or which is visited by, you know, half a million unique visitors every month. A lot of people aren’t excited by that offer … So the mixed reception to Europeana is Europe wide, it’s not a UK thing, specifically, even with, say, Brexit in mind.184

Finally, some participants, in line with their commercial goals, reported that they cannot rely on exceptions, and have to rely on licensing solutions. They mentioned working in imaging departments which are subject to mixed expectations: ‘expected to try and make money for the library, rather than be a cost. They can make money for commercial photography commissions or publishing rights … But there is tension between that sort of setup trying to be commercial, but also during this non-commercial activity, which is digitisation’.185 Likewise, a participant explained having to often remind colleagues that even when their purpose looks educational, they cannot rely on defences in circumstances when their activity is commercial, that it would not fit fair dealing.186 Others mentioned that they have to rely on licensing because of their responsibility towards the rightsholders and their goals as an institution: ‘we feel that aggressive use of the fair dealing defences is not necessarily the best way to promote art and design, for the benefit of art and design’.187



5.3.4.Specific Issues

In relation to preservation, participants reported that exceptions work, but this does not extend to giving access to digitised materials. A participant from a jurisdiction that already had a comprehensive preservation exception prior to CDSM reported that not much has changed for them.188 However another participant suggested that not being able to emulate software with the EU preservation exception is a problem.189 Similarly in the UK, preservation exception since 2014 has ‘given museums and galleries that extra confidence that preservation copying is a real tool for colleagues to help preserve and maintain access to their collection’ and that the institution was ‘very keen for the preservation exception to be used as widely as possible’.190 US participants mentioned using the US library defence, especially for audiovisual preservation, but clarified that they do not make preservation copies available until a separate full copyright review.191 Another US participant explained the trouble with preserving new media artworks, where they definitely ask the living artists about preservation up front and met with mixed reactions: ‘it varies widely from artist to artist. Some aren’t even thinking about that, and some are very aware of it. And they’re like “no, this file format and this CD is the artwork. You can’t do anything to preserve it other than put it on the cell and hope it’s playable the next time you want to use it”’.192 The same participant also mentioned making Matterport 3D copies of exhibitions, which served to preserve how the object was presented and what it looked like at that point in time, trying to ‘expand the perspective of what it an object is by capturing it in installed in an exhibition’.193

The dedicated terminals exception, on the other hand, received mixed reactions. It is suggested that it helps when the items are very fragile or permissions cannot be acquired for digital copies to be placed online, as a fallback solution.194 However this sometimes surprises the visitors: ‘researchers going “wait, you have something digital, but you want me to travel somewhere to see it?”’195 But other participants shared that they do not rely on it much, at least for books: ‘Darmstadt case scenario … is not really used very much here. Because, first of all, it costs to digitise books yourself. And then you can only reach your own reading room. So you have to ponder really the cost and the gain of it. And it’s not really worth it in many cases. So you just buy another book, or license the book if possible from the publisher. You still have to pay … to the collecting society the same as the cost for another book. So you have to pay for using the copyright exception’.196 Another EU participant also mentioned it is not very commonly used in their institution: ‘an exception like that have to be applied to all campus, and how feasible is that in terms of IP addresses, so that that feels a bit kind of 1990s’.197

Another issue that came up was the treatment of unpublished works. In addition to the ethical concerns and not being able to ascertain what the author would have wanted,198 the ‘2039 Rule’ was also criticised: ‘as a sector we’ve lobbied for that to be abolished in order to increase access to our collections and that hasn’t been the case so far’.199 Another UK participant mentioned this rule surprises researchers doing research on the nineteenth century and having to figure out the copyright status: ‘sometimes they have to figure that out themselves, and sometimes they don’t have the expertise to do that and are surprised to find this a problem at all’,200 and ‘there’s always a lot of pushback on that from some people who don’t want to acknowledge that older things might still be in copyright’.201 At the EU level, one of the participants emphasised that the issue of unpublished works is now covered by the out-of-commerce changes as well.202 In the older interviews, a US participant suggested unpublished works should be digitised freely, but placed in a virtual reading room.203

The rules on orphan works, especially the diligent search requirement for the UK Orphan Works Licensing Scheme, were criticised. In the UK, the problem was mostly caused by the diligent search requirement: ‘if you’ve done the diligence anyway, you might then carefully consider taking the risk of going ahead’.204 Another UK participant also said the due diligence was a big burden especially when digitising on a large scale, and that licence did not cover what they wanted to do with the work, such as placing them online.205 The previous participants also noted that the participation in UK orphan works licensing scheme was low.206 UK participants mentioned that although it seems small per item, it adds up in mass digitisation, and then having to renew all this in a few years made this scheme not very desirable.207 The UK situation was made worse with the loss of the EU scheme post-Brexit. US participants mentioned that they started to provide lower resolutions, and so people are aware of the collections and can see a small portion, and decide later if they want to contact the heritage institution for more.208 A US participant referred to the hesitation on solving orphan works problem there: ‘very reasonable proposals were put forward in the past couple of decades and the major corporate rights holders, content creators fought hard against them, and we couldn’t get them established’.209

EU participants reported that the orphan works tool is no longer necessary because of out of commerce rules in the CDSM Directive.210 Another participant mentioned that ‘the out of commerce legislation gives us more certainty in the sense that it says non-members are legally included in the CMO licence. So, they don’t have any grounds for going to court to ask for a higher compensation’.211

But participants also recognised that out-of-commerce systems are still being developed, in connection to how the Directive was implemented very slowly, and even now (as of 2024) the implementation is ‘still very varied and inconsistent’.212 One participant suggested that the negotiations were still going on with CMOs and the bulk licensing was not there yet. Another challenge was the length of the licence if the goal was keeping these works online long-term, especially if the project had one-off funding.213 Another participant suggested that it will take a while before any real impact is seen: ‘maybe a little bit sceptical about the pace of change around Europe wide things like this … you don’t hear about medium to small institutions. How are they changing policy and practice regarding things like the Copyright Directive implementation? That is a whole other different story. I wouldn’t be expecting kind of immediate revolutions’.214

For US participants an ongoing concern was the limits of fair use. Even when asked about training their staff, participants said: ‘it’s always a judgment call, and it’s not black and white. There’s a spectrum of whether some are more likely to be a fair use, less likely to be a fair use. And that is a very hard concept to get across to people. It’s very complex’.215 Another interviewer called it ‘just a cloud of uncertainty hanging over it if we’re relying on fair use’.216 But there was also the suggestion of how the US system ‘thrived on ambiguity’, which often favoured users.217

The question on fair use also brought up Google Books and Internet Archive cases. Past concerns raised around the Google Books project was their motive. One of the previous interviewees suggested that there was hesitation in European institutions on cooperating with Google, since access to heritage is traditionally provided by public institutions in Europe.218 Another interviewee suggested that allowing an institution like Google to start digitising was an easy way for institutions to receive copies of their collections, ‘if anybody was going to get sued, it was Google’.219 A previous interviewee mentioned being cautious about Google’s terms220 whereas another one called it a ‘devil’s bargain’, in which all the advantage went to Google, but the same participant also recognised that this was still a more preferable option for institutions than having nothing.221 More recent interviews mentioned participating in Google Arts and Culture, because they saw it as ‘educational use’,222 but some said they were very careful on which items are placed there to avoid copyright issues.223

The impact of Hachette v Internet Archive was taken into consideration (interviews were conducted prior to the Appeals decision): One participant mentioned following the case carefully, as it could impact other digital libraries and emergency access.224 Another US participant also shared their concern: ‘even though fair use is something we should be able to rely on and that the exemptions for libraries are things that mostly we can rely on, it definitely feels as though we’re working in an environment that is not friendly to those concepts and it feels a little, there’s a foreboding feeling around when is the hammer going to come down … I don’t like the idea of libraries getting sued. It makes me very uncomfortable, and I think it does have a chilling effect when we’re not thinking about our cultural heritage institutions as partners to society and instead as agencies that are detracting from potential market profits. We’re here for the public good and that has to that has to be protected, and that goes across cultural heritage institutions. Because otherwise we’re just going to end up with more institutions being forced to side on the conservative side of copyright’.225

Another common theme that emerged was the concerns about the future of AI, both on the input and output side. Participants mentioned being aware that their collections were being web crawled by commercial users but having nothing in place to prevent it,226 also touching on the ethical concerns mentioned above. US participants mentioned how it would be considered as transformative use,227 although there was some concern that the lawsuits could potentially ‘claw back a little bit of the fair use victories we had in the last several years’.228 It was also noted that some companies are entering into contracts with the rightsholders for mining, potentially turning it into a market matter, instead of fair use.229

A participant mentioned how the output can be totally unrelated to the training data and suggested: ‘cultural heritage institutions shouldn’t have a problem … if they’re allowing that, if their stuff is being put in so that the machine learns, and then produces something that is completely different, then it shouldn’t be an issue’.230 In the UK, there was also the mention of proposed (and cancelled) changes to the TDM exception in the CDPA, and participants suggested that the commercial and non-commercial uses should not be grouped together, as this could potentially limit non-commercial uses.231

Participants also gave the examples of AI generated works entering their collections, such as an AI-generated cover of The Economist and wondering about whether getting permission from The Economist was sufficient, given the underlying training data.232 But it is still early days, as another participant mentioned how they have not time to decide on how to treat such works yet: ‘we’re faced with potentially either being gifted an AI-generated at work or acquiring something that was created with the assistance of AI … we haven’t really had any deep conversations internally about what we would do, given the bigger discussions that are happening in the lawsuits around generative AI services being trained on’.233

As a concluding question in the interviews, when asked what kind of solution would help with reducing the impact of copyright on digitisation, there were mixed responses on whether law reform was needed (and could be achieved). One participant commented on the length of copyright being too long (although acknowledging it cannot be addressed anytime soon) and also recommended that collective licensing and risk assessment be made easier, and raise more copyright awareness in the heritage sector.234 Another participant mentioned that in the US ambiguity worked to a certain extent, but the chances of reforming the Copyright Act soon were slim, even though the changes (such as those brought by the pandemic and generative AI) will eventually require it.235 Another participant expressed scepticism about supranational bodies like UNESCO and WIPO and instead argued that localism is the solution.236 There were also participants who reported that their digitisation purposes will require licensing solutions,237 and carefully planned licensing regimes would provide a more flexible solution for all stakeholders.238




5.4.Conclusion

After recognising the stakeholders’ different interests, the chapter then moved on to the public reactions and repeated concerns about digitisation projects and cases in the US, EU and the UK. In the US, although more than a decade old, Google Books shows how parties react to large-scale digitisation and have various reservations (copyright being only one of them). While it is unlikely that Google will ever reach its aim of digitising every book ever written, new problems emerged in the US in relation to CDL and AI, with the stakeholders sticking with their usual sides. In the EU, attitudes towards copyright are different from the US, in the sense that most of the change is pushed at the national and regional level, as opposed to a private company determining the pace of developments. Parties’ needs were mostly satisfied by the CDSM Directive, however filling the gaps and setting up ECL will likely lead to more issues. In the UK, the reactions so far are focused on special cases (especially unpublished), while TDM reactions also demonstrate parties with different needs.

The interviews have served their exploratory function and have confirmed the concerns raised in earlier chapters, but also showed some issues might have been underestimated or overestimated, which then helped with revising earlier chapters: (i) interviews illustrated that seemingly non-legal challenges reduced the opportunity to digitise and interpret copyright correctly, (ii) copyright did play a role in what is digitised and shared with the public, (iii) the approaches towards licensing solutions changed based on one-off commercial uses versus mass digitisation, (iv) claiming copyright over digitised material was not necessarily due to lack of awareness, but was a strategic re-interpretation of law in the absence of an alternative, (v) there were varying levels of satisfaction with legal developments and less consensus on how law should be improved even within my limited sample of participants, (vi) finally, that AI is on the minds of the heritage sector, although it is too early to see the full extent.

Although it is possible to frame this issue as a two-sided problem between author versus the public, the situation is much more nuanced than that: the heritage sector is not uniform (across jurisdictions and subcategories) and has different levels of resources and familiarity with copyright law. Although most uses by heritage institutions would benefit from wider copyright exceptions, some of them will continue to require licences. On the (relatively) same side we have the users, but grouping commercial users with researchers is a risky approach. While the former might want licensing for certainty, the latter could rely on more copyright exceptions, and grouping them together would disadvantage non-commercial users, such as researchers. On the opposite side, authors, publishers and producers seek more protection, although their willingness to share works freely, their levels of copyright awareness and their negotiating power is varying (and some parties are missing altogether, in the case of orphans). CMOs are also roughly on the same side as authors, while new responsibilities are placed on them with ECL. The relationship between authors, publishers or producers and CMOs is also not smooth and can lead to conflicts.

The concluding chapter will bring all clashes together and introduce potential solutions, framed as: (i) low impact recommendations (minor tweaks in existing law, producing more guidelines and toolkits), and (ii) high impact recommendations (a new instrument).
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Conclusion and Recommendations


6.1.Emerging Patterns and Directions

Several themes and concerns have emerged in the preceding discussion. Choosing cultural heritage as the starting point meant that the scope of heritage needed to be determined before any copyright conclusions could be drawn. Since there is no single definition of cultural heritage and every instrument defines it differently according to its context and purpose, there was a need to find a more flexible way of approaching the issue (referred to as the cultural property principles), achieved through discussing the scope of heritage (question of what), ownership and responsibility (question of who), and the dangers surrounding it (question of why). In chapter one, through the analysis of the development of cultural property protection, a pattern was identified on how the willingness to spare and preserve heritage was usually met with an obstacle – such as the military necessity and the other priorities of the current inhabitants (in determining and losing world heritage status). So digital technology and, by extension, the impact of copyright are just the latest layer in the inconsistent treatment of cultural heritage.

It was noted early on that this discipline is shaped by authorised heritage discourse (AHD), which also impacted the scope of heritage in the instruments, and certain types of heritage and certain countries were prioritised. Constant effort is necessary to remember and emphasise how cultural heritage is not just limited to tangible, old, aesthetically pleasing heritage belonging in certain countries – to the point that selection of cultural heritage (for protection and digitisation) needs to be done more consciously regarding what will be transmitted to successive generations.

In connection to this, the ‘whose heritage’ question involves not just the parties holding physical items, but also who takes necessary steps at the right time, who selects them (for inventories, preservation and display) and who accesses them. Similarly, conflating ownership of heritage with the responsibility of heritage creates this dangerous (and all too common) argument of how certain countries and institutions are more capable of preserving, and therefore are deserving of handling cultural heritage. But another concern emerges: while dematerialised heritage means more even representation and fairer distribution of access to heritage, it also creates the risk of new ownership arguments emerging – therefore the law serves to protect the interests of the same parties again. Heritage should be for everyone, while also not neglecting the ethical and physical dangers that come with certain forms.

Digitisation can combat these concerns, while creating its own set of problems, as explored in chapter two. Copyright law plays a role in every aspect of digitisation by limiting what can be digitised, by whom, using which methods and for which purposes. This requires parties to both understand copyright implications and include them in their decision making. There are also further uncertainties caused by new technologies such as artificial intelligence, which provide previously unimaginable ways of interacting with cultural heritage, treating it more as data to be read by machines instead of the (sometimes shared) heritage of humanity. The risk of copyright limiting what can be digitised also means different attitudes emerge: cautious institutions avoid digitising when they can, and other institutions might overreach and use copyright as a convenient way to claim ownership of copies of works that are normally no longer subject to copyright, therefore pulling heritage back into individual ownership. Through the exploration of the digitisation process through the lens of copyright, it emerges that digitising heritage will clash with copyright law, a clash that is divided into three angles: theory, law and practice.

The first clash is in the theory. Chapter three focused on the underlying incompatibility between two areas of law that look at overlapping subject matter: on one side, we have cultural property law and its wide and imprecise approach to its subject matter, which is trying to address the ownership of the tangibles, wanting to protect their physical integrity and supporting more diverse representations and maximising digitisation. On the other side, copyright is more focused on the private interests of the author, in commodifying their own work and benefitting from it, and it has multiple justifications, usually involving the re-interpretation of theories for private property. Therefore, this chapter had to address how the justification theories measure against the principles established in chapter one, in the specific case of digitisation. In other words, could the motivation of cultural property law and the public interests justify a significant calibration in the existing protection for authors? The simple answer is no.

Labour justification for copyright is strong: the discussion focused on what exactly counts as the ‘commons’ that one can mix their labour with. Questions emerged: first, where cultural property ends and copyright begins, and second, whether an arbitrary and very long copyright term was the right tool for this, even though this is the current tool we are stuck with. It also leads to an uneasy question on external labour and the public domain, specifically if public domain is more valuable (since it is now ‘heritage’), or if it is less valuable now that people can share and edit freely. Turning to the personhood justification caused even more hesitation on digitising and placing works online, which can easily clash with attribution and integrity. This is also an issue with works referred to as special cases, especially orphans and unpublished works, making it even more difficult to ascertain what the author would have wanted.

The last two theories however were beneficial in paying more attention to the side of the public, instead of only focusing on the authors’ side. But ‘public’ is different in cultural property law versus copyright law. Leaving this balance to the parties might not be the most conducive method, when the goal is keeping heritage safe and accessible (as a principle that emerged earlier in chapter one). Turning to culture/social planning theory and increasing State interference might be needed for a fair allocation, but this should not amount to overriding the ability of some parties to participate and decide, just for the sake of just and attractive culture defined according to others.

Since the justifications for copyright are solidly in place, there are also safeguards for the author (such as the scope and duration of copyright, prohibition of formalities, limits to exceptions such as the three-step test), that cannot be easily overridden for the sake of heritage. So, two patterns emerge from this first clash, first there are at least two sides to this (author versus public) and second, continuously readjusting the flexibilities for both sides of the debate is more realistic than trying to removing copyright altogether.

The second clash is framed as the ‘clash of laws’, specifically focusing on the division based on the purpose of digitisation (preservation and access) and the types of works (special cases), while looking at different jurisdictions (namely the EU, UK and US). This involved examining the rights infringed, and the applicable defences, together with the other option of licensing in chapter four. The division between purposes of digitisation demonstrated a pattern in how preservation was easier to achieve than providing access to the digitised work: the copyright laws of the chosen jurisdictions have embraced ‘preservation’ as a valid goal – the EU and UK have recently improved preservation provisions whereas the US have supported preservation with both sections 107 and 108 of the US Copyright Act. Even WIPO has first worked on the toolkit for preservation as it is less likely to meet with resistance. The impact of copyright was even less if digitisation only focused on digitising the works in the public domain, as low hanging fruit (while recognising the additional impact of PSI and national heritage codes). At the same time, digitising only for preservation without giving access to anyone, or only digitising works in the public domain, is not in line with the principles established in earlier chapters.

For giving access to in-copyright works, and for digitising special cases, the pattern that emerged is that law is inconsistent and narrow. The boundaries of infringed rights were inconsistent both within the EU (considering the combination of the UsedSoft, Tom Kabinet, VOB, and Darmstadt cases), and between the EU/US (communication versus distribution rights). While it makes sense that in-copyright works cannot be released freely online, activities such as e-lending are left to the mercy of licensing. In terms of defences, a piecemeal approach exists: in the EU/UK the combination of library use, research and data mining defences do allow some activities, while in the US the section 107 fair use provision is used to complement the weaknesses in the section 108 library provision (while also reducing the urgency of fixing section 108).

For special cases, different problems emerged. In the EU, failing diligent search systems for orphan works are replaced with the new out-of-commerce system in the CDSM (combination of licensing with a backup exception), and the unpublished works were hastily included in the same group (unless it interferes with moral rights). For the UK, Brexit meant losing out on the existing EU orphan works regime and the new approach in CDSM. In the US, solving special cases with extended collective licensing (ECL) is rejected by stakeholders, and the boundaries of fair use are being tested in case law. There are also no international solutions coming soon, as WIPO has now turned its focus to providing toolkits and guidance. This all points to a clash in the law, which is fragmented and narrow and is acting as an obstacle especially to digitising for access and digitising special cases.

The third and final clash was one in practice, in connection with the different sides emerging under the first clash, and in connection with different legal approaches emerging under the second clash. In chapter five, revisiting the stakeholders showed that while it is possible to treat this as balancing two interests, there are more sides to this debate. This then unfortunately amplifies the theoretical clash and also leads to multiple voices emerging on the changes in law, some louder than others. The reactions to Google Books, HathiTrust and the Hachette cases demonstrate the different tolerances towards the use of in-copyright works, and the strength of fair use in the US. The EU and the UK reactions also showed evenly divided reactions from the stakeholders, with some parties arguing for licensing and others arguing for amending the relevant defences. Interview findings also helped in confirming the concerns arguments in the earlier chapters, but they also highlighted the impact of non-legal challenges on copyright decisions, and the impact of copyright on digitisation and access.

Based on the clashes and the patterns that emerge, finding a solution that satisfies all parties and solves all issues does not seem realistic. Instead of limiting the recommendations to defences versus licensing, the conclusion chapter will categorise solutions as low impact recommendations and high impact recommendations.



6.2.Low Impact Recommendations

The first option for addressing the copyright clash is to propose changes in the existing laws, and argue that these minor amendments can improve digitisation of cultural heritage. Based on the earlier clashes, making incremental adjustments can be a safer way to find a balance and move forward, without too much resistance from the stakeholders. There are also a set of specific issues highlighted at the end of chapter four which will be helpful.

As a general recommendation to all jurisdictions, adjusting the protected subject matter and the exclusive rights can reduce the risk of copyright infringement. The scope of cultural heritage is already both vague and expanded through multiple instruments, and it would be unproductive to argue that the scope of cultural heritage should be strictly limited to objects outside of copyright protection. If the scope of subject matter cannot be limited then maybe the scope of exclusive rights under copyright can be reconsidered: since the definition of reproduction is technology-neutral, the activity of digitisation is likely to infringe. Similarly, narrowing down the scope of communication, distribution, lending, public performance and display also do not seem likely, however they could benefit from clarifications. In the EU Consultation on Modernisation of the EU Copyright Rules, participants were asked if the application of two rights (reproduction and communication) to a single act (downloading) was a problem, and whether any measures such as joint licences/bundling of rights was needed.1 In their response, some end users did consider the practice of separately licensing them caused added complexity, but authors did not see any need for a change, and the academics who responded to the Consultation also did not reach an agreement on whether application of two rights to a single act was a problem: some argued that this was a common occasion.2 While it could make it easier to obtain licences, currently there are no attempts to create such a unitary right. In any case, such a change would go against the international instruments on copyright and would negatively affect the rights holder.3

It would also help to make minor changes to existing defences and increase harmonisation to ensure cross-border use of digitised heritage. In the EU, although some exceptions are now mandatory due to the CDSM Directive, the optional nature of the InfoSoc Directive exception was necessary to meet the different needs of the Member States. Preservation is now less of a problem in the chosen jurisdictions, but it is not fully solved in other jurisdictions that are outside the scope of this book, so WIPO’s contributions are valuable.4

If these changes are not possible, easier steps can be taken to reduce copyright uncertainties, such as setting aside funding for joint copyright trainings for state institutions, and creating shared guidelines, good practice and toolkits.5 Similarly, heritage institutions should be supported on how to recognise and avoid restrictive contracts with publishers. But the benefit of such solutions depends on the specific circumstances of the institutions (such as their funding, staffing, organisational structure).


6.2.1.Recommendations for the EU

The improvement of preservation and out-of-commerce rules, and the clarification for public domain in the CDSM has been beneficial for the EU. But seeing the full impact of these changes on heritage institutions will take a while. Few other improvements can reduce the impact of copyright and help the EU heritage institutions.

The first issue is the uncertainty regarding the scope of rights, especially adaptation, public performance and display.6 Since the protection is not harmonised, it can be confusing for institutions to determine if these rights are infringed. For adaptation, relying on reproduction is still an option so it does not change the fact that copyright is still going to limit what can be digitised. Making changes to works, such as restorations, would also concern moral rights, which are also not harmonised. For public display and performance, it depends on what the institutions are doing with the in-copyright works, and in most examples, it would just be covered by communication/distribution. But there are circumstances where more certainty on what counts as ‘public’ matters: some events are for all visitors, some are ticketed, some are for a very small audience.

The second issue lies in the overlap and clashes between digital distribution, lending and e-lending.7 The Darmstadt case means institutions can digitise their collection and place them on terminals, and this would have been in line with VOB (for lending) and UsedSoft (for digital exhaustion), but Tom Kabinet has complicated the matter of exhaustion for digital copies other than software, and reduced the benefit of the public lending right system. This requires clarifications on what can be lent electronically by the libraries, and what needs to be limited to dedicated terminals. Currently there is the risk of too much reliance on contracts with publishers, and licensing becoming the norm for all e-books.

The third issue is the setting up of a functioning licensing system for special cases. The non-functioning orphan works system is now overlooked and left as it is, due to the recent alternative route for out-of-commerce works. It made sense that CDSM introduced a back-up exception in Article 8(2) and (3) and prevented potential problems for when there is no CMO. However, seeing its full impact will take time. An additional issue causing uncertainties is the text and data mining defences, and how opt-outs will be taken into consideration.



6.2.2.Recommendations for the UK

Although the UK is losing out on CDSM improvements, the changes made in 2014 have been beneficial for preservation and research. The same concerns for adaptation, public performance/display and e-lending apply (as they did before Brexit), and the UK will now need separate judicial clarifications. The cancelled plans for improving TDM in the UK could have been the first significant change post-CDSM, but the existing TDM provision (CDPA, section 29(A) is still helpful for the heritage sector (non-commercial research), and more progressive changes might still occur in the future, in line with stakeholder feedback.

Improvements are needed for special cases. For unpublished works, the 2039 Rule has not been helpful for the heritage sector. If an amendment cannot be achieved, as the Consultation shows,8 then more awareness is needed. Heritage institutions are mostly familiar with this problem, but the other stakeholders seeking certain unpublished works might not be aware of the obstacles. Additionally, once these unpublished works enter into the public domain, the influx of copyfraud should be avoided. Inserting a provision similar to Article 14 CDSM might be a way to achieve this, in addition to a clarification in case law.9

As for orphan works, the UK orphan works licence has some weaknesses, but especially the diligent search threshold and the length of licences (seven years then renewal) should be changed to encourage the use of the scheme, especially in the light of Brexit. Similarly, an ECL option can help with such works, and the basis is in the CDPA (sections 116B and 116C), however this will require more time.10



6.2.3.Recommendations for the US

In the United States, the existence of fair use seems to reduce the urgency of the other problems. However, some issues would still benefit from improvement.

First, section 108 of the US Copyright Act needs to be amended in line with the changes highlighted by the Study Group: specifically including museums, changing number of copies for preservation/replacement, including preservation of born-digital, reducing the impact of published/unpublished distinction, adding exceptions to public display and performance, and making digital circulation possible.11 Improvements to this provision could potentially reduce the reliance on fair use, which can be unpredictable.

The second improvement would be clarifying the status of CDL following the Hachette v Internet Archive decision, and its chilling effect. There is clarification needed on circumstances differing from the specific example of the Internet Archive: for example, what happens if the work is not available to license from a publisher? Which forms of CDL will be successful for fair use, would it help to emphasise the public interest more in a less controversial version of it? Another issue that was misinterpreted at first, but then corrected at the Appeals Court, was whether the Internet Archive could be treated as a commercial use, so would the outcome be different if there were different approaches towards donations? Would things change if the works were lent in smaller parts or snippets like Google Books, and not in full – although that would defeat the purpose of a library?

Finally, the recommendations on orphan works and mass digitisation by the US Copyright Office should be considered (and attempted) again. If Google invested in creating a Books Registry, this would have simplified the process, but give the control to a private party, whereas US Copyright Office attempts to improve the situation were also met with negative reactions. That does not mean a ECL system is always going to be impossible, this requires listening to the stakeholders and seeing if attitudes change over time. At the same time, the legal developments involving machine learning seem to have diverted attention from ECL.




6.3.High Impact Recommendations

Greater change could be achieved in the form of an international treaty that creates multiple conditions for a defence for digitising and providing access to their digitised collections. Its effectiveness would depend on its national implementation. This could then be strengthened with further attempts to achieve the low impact changes above, shorten the copyright term, and bring limitations on the liability of the heritage institutions. If this instrument were to be implemented within the jurisdictions party to the Berne Convention, it would have to comply with the three step-test:12


	Is this a special case? It needs to limit the activity by the type of beneficiary and for specific purposes.

	Does it conflict with the normal commercial exploitation of the work? It needs to limit how much of the work can be shown, so it would not replace the work or discourage people from buying works in copyright.

	Does it unreasonably prejudice the legitimate interests of the author? This is a question of what is reasonable for using digitised materials, and whether an exception created for single uses could have a greater effect when employed by many end-users.




6.3.1.Components of a New Instrument

If such a new instrument were to be created, its Preamble should first recognise the dangers faced by heritage (including the impact of the pandemic) and emphasise the impact of digital technologies for preservation and access, and mention that the relevant stakeholders’ needs should be balanced.13 Such an instrument needs wide definitions provided up front. One way to define heritage for a copyright treaty would be ‘pictures, paintings and drawings; original engravings, prints and lithographs; rare manuscripts and incunabula, old books, documents and publications of special interest (historical, artistic, scientific, literary); postage, revenue and similar stamps; archives, including sound, photographic and cinematographic archives’.14 But it could also be drafted in a wider way, such as ‘all works held in (permanent) collections’, to include works that do not fit into traditional categories, especially born-digital materials.

The beneficiaries would also have to be listed carefully and be limited to publicly accessible institutions without commercial motives: libraries, museums, archives (including audiovisual) and galleries. Including institutions that are attached to an educational institution, such as university libraries, would require acknowledging the public interest in education and research.

The instrument should also define digitisation, for example ‘reproducing the work by converting from analogue to digital for the purpose of preservation and access’. But it can also be drafted in a way to embrace new technologies and ongoing maintenance, such as ‘transferring to new formats in line with the available technology, as many times as needed’. But such an approach could reduce the precision and would support the argument on how this would be outside ‘certain special cases’.

The definition of digitisation should be comprehensive, and include both the preparatory uses prior to digitisation, and the types of subsequent uses: preservation and restoration, on-site uses, online uses (which should then be addressed in separate articles). To ensure that the public domain remains accessible, there should be some clarification similar to Article 14 of the CDSM Directive.

The Preservation Article should aim for proactive preservation (digitising without the risk of any loss) and recognise replacement and restoration as a vital part of preservation, thereby reducing the risk of infringement. There should be no limit on the number of copies and no limit on just preserving the permanent collection. Objects on loan should also be included under preservation, provided that a copy is shared with the owner or source institution.15

There should be separate Articles on what could be placed online and what could be shared on-premises. On-premises access should provide digitised copies of in-copyright, public domain and special cases in full, while also allowing users to view them on own devices without saving or printing a permanent copy.16 Said in-copyright works should include both works digitised by the institution and the works acquired through licences, as this cannot just be limited to licensing terms. While this goes beyond what is covered under dedicated terminals in some jurisdictions, this can be justified with the public interest motivation of such institutions and by arguing that it does not conflict with normal commercial exploitation.

The works made available online should still include both digitised and licensed material, but there could be limits to this access determined differently for each type of work to ensure that it does not conflict with the commercial exploitation. For example, literary and musical works could be provided only in snippets, and artistic works could only be provided in low-resolution. This way they could still be beneficial for research and enjoyment, but not sufficient for commercial uses. At the same time, lowering of quality, or editing the work into shorter snippets, could potentially infringe the moral right of integrity, which would not fit the jurisdictions with stronger moral rights.

For online access to special cases, both orphan and out-of-commerce works should be shared in full, but with limitation of liability for heritage institutions. To justify this, heritage institutions should also add any information held on these works, such as attribution and any other information they hold on file (not amounting to diligent search). These should also be linked to a central online register on special cases, and regularly updated. On the other hand, digitised unpublished works should only be shared in part, based on harmonised criteria on what kind of heritage can be categorised as too sensitive to share (which should be developed with individuals, groups and communities); although full access can still be provided on the premises. There should also be measures in place for immediate takedown in the case of re-emerging rightholders.



6.3.2.Potential Problems with this Approach

If an instrument including components similar to the ones above were to be created, the first problem would be the three step test. Creating an instrument that is wide enough to cover all digitisation and subsequent forms of access would have difficulty with satisfying ‘certain special cases’. Although similar defences exist, the one foreseen above would go beyond the current preservation, library and research exceptions, as it allows both reproducing the work and making it available to users. The second and third steps should also not be an obstacle if the impact of the individual uses can be reduced. Reasonable amounts of all kinds of digitised content can be made available to users. Making extracts available would be similar to how libraries already allow photocopying works, but instead it would encompass all types of works. The logic behind the snippets shown by Google Books is very specific (showing three snippets per search term and excluding certain reference books), but heritage institutions could have difficulties in setting such technical restrictions for the available extracts. Providing snippets or low-resolution versions would mean that the content available to users would not conflict with the second and third steps. But low quality should not be at a level where it distorts the work and affects the moral rights of the author.

A second problem with such an instrument would be reaching international consensus on the ideal boundaries of the rules. Although not very recent, a close example is the discussions at WIPO level for textual suggestions on a new instrument.17 The different reactions of Member States to these textual suggestions demonstrate how difficult it would be to find common ground: European jurisdictions commented that it should not be for commercial purposes (Austria, Italy, France, Greece, Germany and Spain).18 The US delegate repeated that preservation discussions should be clear, as they are a ‘distinctive function’ of such institutions.19 While discussing the right of reproduction, the EU delegate emphasised the importance of setting the beneficiaries for research and education goals and remaining in line with the three-step test, while the US delegate highlighted the necessity for a copyright notice, a non-commercial purpose and paying attention to how much is copied.20 On lending, the EU delegate emphasised the CJEU’s strict approach against lending without remuneration, and stated that an exception for public lending right would be detrimental.21 The US delegate focused on the right of distribution and the ‘first sale’ doctrine and how it relates to library lending.22 Orphan, retracted and withdrawn, and out-of-commerce works were also discussed. The US delegate stressed that the use of orphan works sometimes expands beyond libraries and archives, and the EU delegate warned against seeing all such works under the same category,23 as well as mentioning the licensing possibilities for such works. Not much has changed since these discussions at the WIPO, based on the preference of creating separate toolkits on preservation and access.

Even if a solution could be found in the form of a treaty, such an instrument would still have difficulty in bringing the same flexibility that some countries already have. For example, sections 107 and 108 of the US Copyright Act provide enough flexibility, so it does not make sense to suggest that the US system should embrace a less flexible system. The question of whether EU law and UK law can get closer to the American concept of fair use is also common in the academic literature.24 It is argued that making EU copyright law more flexible would not necessarily ‘go against the tide of legal tradition’, as the laws themselves only lost their flexibility in the last century.25

The final problem is that it would be impossible to avoid the licensing options even if such a defence was created. When discussing the abovementioned textual suggestions at WIPO, EU delegates repeatedly brought up licensing options for different things (right of reproduction, library lending, limitations for orphan, retracted and withdrawn, and out-of-commerce works,26 which is reflected in the current EU regime 11 years later (at the time of writing). While seeking individual permissions from CMOs would not support mass digitisation, it is a logical solution for small scale digitisation. It also gives greater clarity when the purpose is commercial.




6.4.Concluding Thoughts

Considering the clashing interests of the stakeholders, it becomes a matter of what is possible, and which stakeholder group is more successful in protecting their interests. Making minor changes would be preferable for the group of stakeholders comprising of authors, publishers, producers and CMOs, whereas a new instrument would be met with stronger resistance by this group, as it is more likely to conflict with their interests, even when it is drafted and negotiated very carefully and over a long period of time. Although setting up ECL regimes might be concerning for the authors of works covered under special cases, this seems to be the current direction of the EU. The side of the public (commercial and non-commercial users) and the heritage institutions interested in digitising more of their collections would instead have an easier time with a new instrument that supports digitisation. But, as is evident from the title, a high impact change might also be disorienting for some of the stakeholders in this group, especially heritage institutions which are also concerned with the protection of authors.

As recognised at the beginning of this chapter, finding a solution that satisfies all sides and reduces the impact of all three clashes is not likely. The starting point was cultural heritage, and the aim was reducing the negative impact of copyright on the digitisation of heritage. As we can see from the CDSM and WIPO developments addressed here, the preservation side is easier to solve. But the problem is to ensure that digitised cultural heritage gets to be disseminated and accessed by the public. From an idealistic perspective, it is tempting to argue for significantly reducing copyright to the point that digitising heritage will be free from all obstacles, which also includes overriding long-standing copyright safeguards for authors (such as the copyright term, prohibition of formalities, and the three-step test). However, from a realistic standpoint it must be recognised that each of these clashes are real and hard to solve, that cultural heritage matters are rarely solved though swift and drastic measures, that there is no way to satisfy all stakeholders, and a new ‘access to heritage’ defence or another equally major change is not likely to happen anytime soon. It is therefore my sincere hope that this book also becomes a part of the ongoing incremental improvements of copyright for the digitisation of cultural heritage over an extended period of time, and that we will all continue to develop our understanding of the patterns, reduce copyright uncertainties, and keep an open dialogue between the various stakeholders.
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