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Introduction ()

Check for
updates

Sabine Gless and Thomas Richter

Abstract Criminal justice systems are barometers of social development. This
claim, put forward by German criminal law scholars, alludes to the fact that inherent
in the criminal justice process are conflicting interests between the need to ensure
comprehensive fact-finding on the one hand, and the wish to safeguard individual
rights, especially those of defendants, on the other hand. In all criminal justice
systems, there exists a strong public interest in determining the truth due to the
assertion that a determination of innocence or guilt is based upon “true” facts. This
pursuit of “the truth” has led to procedural rules that expose both suspects and
witnesses to coercive measures that often interfere with individual rights.

In recent decades, human rights have come to the forefront in criminal justice
systems around the world, but at the same time more and more jurisdictions have
adopted exclusionary rules. Country reports on Germany, Switzerland, P.R. China,
Taiwan, Singapore, and the U.S., along with contributions discussing the rationales
behind exclusionary rules, legal practices, or potential alternatives, all address the
question of whether, and under what circumstances, the use of exclusionary rules
can be an effective means for protecting human rights in criminal proceedings.

1 Criminal Justice as a Barometer of Social Developments

Criminal justice systems are barometers of social development. This claim, put
forward by German criminal law scholars,l alludes to the fact that inherent in the
criminal justice process are conflicting interests between the need to ensure com-

'Roxin, 2014 at 9.
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prehensive fact-finding on the one hand, and the wish to safeguard individual rights,
especially those of defendants, on the other hand. In all criminal justice systems,
there exists a strong public interest in determining the truth due to the assertion that
a determination of innocence or guilt is based upon “true” facts. This pursuit of “the
truth” has led to procedural rules that expose both suspects and witnesses to
coercive measures that often interfere with individual rights.

Modern day criminal justice systems are designed to not only ensure compre-
hensive fact-finding, but also protect the human rights of defendants, victims, and
witnesses. Individual rights applicable to criminal proceedings include the right to
have one’s dignity respected, protection from physical force and torture, the right
against self-incrimination, and the right to privacy of person and property. Because
these rights run counter to authorities’ fact finding, they are regularly at risk of
being disregarded. As such, preventing human rights violations remains a challenge
within criminal procedure law worldwide and the means to do so are limited.
A promising method of reducing human rights violations is the exclusion of ille-
gally obtained evidence from trial. The rationale behind these so-called exclu-
sionary rules is the expectation that law enforcement officers will refrain from
engaging in unlawful evidence-gathering techniques if they are aware that the
physical or testimonial evidence produced will be inadmissible at trial.

Based on the hypothesis that excluding unlawfully obtained evidence is an
effective tool for safeguarding human rights in criminal proceedings, the core
question of this comparative project is twofold: How can criminal procedure law
ensure respect for human rights and what role does the exclusion of illegally
obtained evidence actually play in this regard? In order to answer this question in a
global context, we investigated three European jurisdictions (Switzerland,
Germany, England), three Asian jurisdictions (People’s Republic of China [PRC],
Taiwan/Republic of China [ROC], Singapore), and the United States. The aim of
the study was not to find a single universally applicable model of human rights
protection, but to determine features that are conducive to enhancing respect for
individual rights in different criminal justice systems.

2 Criminal Trials and Human Rights

In recent decades, human rights have become more prominent in criminal justice
systems around the world. This was especially the case following the end of World
War II, and, more recently, the Cold War, which essentially divided the world into
The East and The West. The right to preserve one’s dignity and privacy, to be free
from physical coercion and torture, and the right to avoid self-incrimination are
paramount in the criminal process. At the same time, these human rights are
especially vulnerable to abuse because they tend to conflict with law enforcement’s
primary goal of obtaining information about potential crimes and because the
source of such information is primarily human (suspects, victims, and witnesses).
For that reason, human rights require special protection in criminal proceedings.
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The current project starts with the hypothesis that a potentially promising way of
providing human rights protections is the exclusion of evidence obtained through
violation of a procedural right. This hypothesis is tested by analyzing exclusionary
rules and, as far as possible, their practical application in different legal and cultural
contexts. It is our goal to determine whether the existence and application of
exclusionary rules are an effective means to safeguard human rights in the criminal
process and, if so, under what circumstances. In order to test our hypothesis, we
considered several aspects of criminal procedure: Under what conditions does a
given legal system recognize exclusionary rules? What additional or alternative
ways does a system provide to hold authorities accountable? Who may challenge
the admission of evidence, and, at what stage of the proceedings? The role of
defense attorneys is also addressed, along with the extent and means by which a
system separates judicial and executive powers in the context of criminal
proceedings.

Starting with the adoption of the “Déclaration des droits de I’homme et du
citoyen” by the leaders of the French Revolution at the end of the 18th century, the
concept of human rights has continued to be a part of the identity of European
countries.” In North America, libertarian ideals and the notion of inherent human
rights led to the independence movement, culminating with the adoption of the
United States Constitution and its first ten amendments (The Bill of Rights). Based
on the philosophical views of the Enlightenment and the idealism of the early 19th
century, the Western concept of human rights emphasized the applicability of such
rights to every human being regardless of the law in the person’s state of residence.
The promise of human rights, the propagation of the rule of law, and progress in the
area of civil liberties is a recurring theme in modern criminal justice systems.

That said, East Asian and Western states have not yet developed a similar
understanding of what basic individual human rights entails. Based, amongst other
things, on Confucian traditions of thinking, the emphasis in Asian states has been
on the collective (family and state) rather than the autonomy and rights of the
individual. In the past, Chinese politicians have denounced the Western concept of
protecting human rights as an ideological tool for justifying intervention in the
internal affairs of East Asian states.’ In the People’s Republic of China (PRC), the
traditional priority of collective interests was reinforced by the influence of Marxist
political thought, which simultaneously minimized the importance of individual
interests relative to those of the collective.* Recent research suggests that the

The European Court of Justice (ECJ) has referred to human rights as the value system common to
all EU member states, ECJ judgment of 13 December 1979, Hauer v Land Rheinland-Pfalz, C-44/
79, § 15.

*For the implications on the understanding of human rights in criminal proceedings, see, for
example, Jiang, 2013 at 745 et seq.

“Information Office of the State or China’s Cabinet, White Paper on Progress in China’s Human
Rights in 2012, Beijing May 2013 <http://news.xinhuanet.com/english/china/2013-05/14/c_
132380706.htm>, accessed 19 November 2018; Freeman/Geeraerts, BICCS at 7 et seq.


http://news.xinhuanet.com/english/china/2013-05/14/c_132380706.htm
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Chinese public still holds this view.” Similarly, in Singapore, former Prime Minister
Lee Kuan Yew emphasized the importance of Asian values, including the notion
that the individual cannot claim individual rights separate from the family, which is
considered to be an integral part of the society.’

This difference between the East and the West in the understanding of individual
rights, and in particular human rights, has long been observed by legal scholars.” In
recent years, however, there has been a distinct trend toward a universalization of
certain human rights as well as globally recognized standards for the protection of
human rights.®

Many Asian states, including the PRC, have joined major international human
rights treaties, such as the International Covenant on Civil and Political Rights
(ICCPR) which grants specific procedural rights in criminal proceedings.
Additionally, the Member States of The Association of Southeast Asian Nations
(ASEAN) executed a regional human rights instrument in 2012.” As a consequence
of the growing prominence of human rights, the domestic laws of some jurisdic-
tions, including Vietnam'® and the Republic of China (ROC),11 have been amended
to expressly guarantee such rights. Despite this trend, while the PRC signed the
ICCPR, it has neither ratified the Covenant nor incorporated it into national law.
After a long debate, Art. 33 para. 3 of the PRC Constitution was amended in 2004
to read that “the State respects and protects human rights.” In 2012, a similar
reference to the “respect and protection of human rights” was inserted in Art. 2 of
the PRC Criminal Procedure Code (PRC-CPC) and described to be one of several
reasons for the newly revised Code. Although these changes to written law may not
have a discernible effect upon daily law enforcement in the PRC, they represent a
major shift towards official recognition of individual human rights. They may also
signify a move away from the strict adherence to Eastern values, which, histori-
cally, have afforded limited protections for individuals.

5Freeman/Geeraerts, 2011 at 25-26.

SSee Zakaria, Fareed, A Conversation with Lee Kuan Yew, Foreign Affairs March/April 1994. See
also Elgin, 2010 at 138.

7See, for example, Steiner/Alston/Goodman, 2008.

8See Parlett, 2011; Klabbers/Peters/Ulfstein, 2012; Peters, 2006.

°The ASEAN Human Rights Declaration was adopted by Brunei, Cambodia, Indonesia, Laos,
Malaysia, Myanmar, the Philippines, Singapore, Thailand and Vietnam on 18 November 2012;
<https://asean.org/asean-human-rights-declaration/>, accessed 19 November 2018.

'%For Vietnam, see Nguyen, 2009 at 1 et seq.

""Human rights law in Taiwan is primarily domestic law because the United Nations has decided
to recognize the representatives of the Government of the PRC as “the only lawful representatives
of China to the UN” (UN Resolution 2758 (XXVI) of 1971) and have thus excluded the ROC from
official participation in UN organizations.
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3 Exclusionary Rules as Safeguards

Inherent in criminal procedure is the conflict between the state’s interest in deter-
mining the facts relevant to a suspect’s guilt (and potential sentence) and the
interests of the other parties (i.e. the accused, witnesses, victims). The state’s pursuit
of “the truth” has led to the adoption of procedural rules that expose suspects and
witnesses to coercive measures. In some jurisdictions this takes the form of a legal
obligation to tell the truth when questioned. The recognition of human rights for
suspects and witnesses, particularly the right to remain silent, clearly conflicts with
the state’s interest in fact finding. Therefore, the potential for state agents to dis-
regard individual human rights in pursuit of “the truth” is a real risk. Preventing
human rights violations in the context of criminal procedure thus remains an
ongoing challenge and the means available for preventing such violations are
limited. Legal prohibitions on torture and other human rights violations, as well as
the threat of criminal sanctions and disciplinary measures, may help but are often
ineffective due to issues of evidentiary proof and enforcement. The same problem is
true where civil damages are offered as a potential remedy.

A more promising means of preventing human rights violations is the exclusion
of illegally obtained evidence at trial. If, for example, a police officer has unlawfully
coerced a suspect’s confession, the confession and, if the fruit of the poisonous tree
doctrine is followed, subsequent evidence found on the basis of this confession, all
become inadmissible at trial. The rationale behind this rule is the expectation that
law enforcement will refrain from engaging in such methods if they know that the
resulting physical and testimonial evidence will be excluded. The effectiveness of
this incentive-based approach has been challenged on the basis of limited appli-
cability. For example, in cases where a defendant pleads to a charge and is con-
victed without a trial, as is the case in many jurisdictions, the opportunity to exclude
illegally obtained evidence may be limited. Moreover, using the exclusion of evi-
dence as a remedy for human rights violations raises other important questions. Is it
acceptable to release an offender who would otherwise be convicted because a
police officer has violated a procedural rule? What about the interests of the
community and, in particular, of the victim(s)? Should the exclusionary rule also be
applied where there was a violation, but the officer acted in good faith? And what
should the rule be if illegally obtained evidence, such as a confession obtained
under the threat of torture, leads to crucial evidence, like the body of a victim? All
of these questions are difficult to answer, particularly where the underlying rationale
of the exclusionary rule is not clear: Is the exclusion of evidence meant to discipline
police and prosecutors? Is it a means of protecting the integrity of court proceed-
ings? Does exclusion ensure that the trial court does not consider inherently
unreliable evidence? Or is the purpose to protect human rights?

In spite of these controversial issues, many Western legal systems have followed
the United States and adopted a variant of the exclusionary rule with the hope of
curbing procedural violations intended to protect individual human rights. Some
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East Asian jurisdictions have also followed suit and enacted legislation requiring
courts to reject evidence obtained through torture or other illicit means.

4 Comparative Perspectives on Exclusionary Rules

The first part of this project entails a comparison of exclusionary rules and their
application in three Asian jurisdictions (PRC, JIANG Na, see also ZUO Weimin/
LAN Rongjie; Taiwan, LIN Yu-Hsiung/WANG Shih-Fan/CHEN Chung-Yen/
TSAI Tsai-Chen/TSAI Chiou-Ming; Singapore, HO Hock Lai) and three Western
jurisdictions (Switzerland, Laura MACULA; Germany, Thomas WEIGEND; U.S.
Jenia Iontcheva TURNER). The jurisdictions tend to diverge, not along geo-
graphical lines, but rather by legal heritage. There is the common law tradition of
the adversarial system (e.g., Singapore, the U.S., England and Wales), the European
continental “inquisitorial” system (e.g., Germany, Switzerland, and France), and
“mixed systems” (PRC, ROC) all represented in our sample. The project covers a
broad selection of legal systems where we can see exclusionary rules at work, and
from which we can learn about the possibilities of alternative mechanisms for
ensuring compliance with legal rules.

The six country reports cover the relevant legal framework. While each legal
system provides for the exclusion of evidence obtained in violation of certain rules,
each has its own distinct approach. The two continental European jurisdictions
differ in legislative technique: Switzerland has adopted a blanket statute calling for
the exclusion of some (but not all) illegally obtained evidence in a single
stand-alone provision.'? By contrast, Germany’s procedural code contains few
explicit rules, which leaves the decision of exclusion to be made on a case-by-case
basis, and primarily by the courts.'> While England has adopted a statute governing

>The Swiss Criminal Procedure Code outlaws torture in Art. 140 para 1 and requires all
authorities to treat fairly everyone involved in criminal proceedings (Art. 3 para 2). Art.
141 CH-CPC declares in absolute terms that any evidence acquired through torture or other undue
coercion is inadmissible, but grants the trial court discretion when other procedural rules have been
violated.

13German criminal procedural law recognizes the right to a fair trial and prohibits the use of torture
and coercion in any interrogation of a suspect or witness (§§ 136a, 69 sec. 3 Code of Criminal
Procedure, DE-CCP). There is no general rule prohibiting the use of illegally obtained evidence,
but statements made after prohibited means of interrogation have been used cannot be used as
evidence (§ 136a sec. Art. 3 DE-CCP). With respect to most other violations of procedural rules or
human rights, the DE-CCP does not explicitly provide for exclusion and courts follow a
case-by-case approach. In recent years, the Federal Constitutional Court has shown an increased
readiness to exclude illegally obtained evidence, especially where law enforcement authorities had
intentionally violated the suspect’s rights or applicable procedural rules. See, for example, German
Bundesverfassungsgericht of 12/04/2005-2 BvR 1027/02, 113 Entscheidungen des
Bundesverfassungsgerichts 29 (2005).
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the exclusion of certain evidence, it is not comprehensive.'* The assumption across
European states is that every legal system seeks to protect human rights in criminal
proceedings. It is this common attitude that is the reason there has not been an
in-depth analysis of the impact of these legislative differences to date.'’

The Criminal Procedure Code of the PRC (PRC-CPC, th % A R F0EFE ik
1\¥%) dates back to 1979 but underwent a major reform in 1996. After proclamation
of the People’s Republic in 1949 and rejection of all former legislation of the
Republic of China (founded in 1911), it was the first code of criminal procedure in
its history. The original version of the Code emphasized strict enforcement of the
law and the language alluded to a strong stance against crime. Confronted with
frequent international and domestic criticism of illegally coerced confessions and
torture in criminal proceedings,'® the Supreme People’s Court, the Supreme
People’s Procuratorate, and the Ministry of Public Security adopted the Rules
Concerning Questions about Exclusion of Illegal Evidence in Handling Criminal
Cases (2010 Exclusionary Rules).'” A thorough revision of the PRC-CPC culmi-
nated in an amended version of the Code, which was passed in 2012. This updated
version of the Code was intended to better protect the human rights of defendants.
For example, Art. 50 PRC-CPC grants the right against self-incrimination and Art.
54 PRC-CPC provides for the exclusion of statements obtained by illegal means,
particularly by torture. However, the PRC-CPC does not acknowledge the fruit of
the poisonous tree doctrine and, as a result, secondary evidence obtained through
torture or other illegal means remains admissible at trial.'"® The breadth of this
exclusionary rule as interpreted by Chinese prosecutors and courts has yet to be
seen.

Taiwan’s Code of Criminal Procedure (TW-CCP, | 2 3Fa121%)" dates back to a
statute of the Republic of China (ROC) adopted in 1928 and has been revised many

“Torture is implicitly barred by Code of Practice C for the Detention, Treatment and Questioning
of Persons by Police Officers made under s. 66 Police and Criminal Evidence Act 1984 (PACE),
which sets minimum standards of treatment and specifies procedural and welfare rights. Under s.
76(2)(a) PACE, the court must exclude a confession if the defendant asserts that it was obtained by
oppression and the prosecution fails to demonstrate that this was not the case. Oppression is
partially defined as including “torture or inhuman or degrading treatment”. Although the English
courts are tolerant of the enhanced psychological pressure experienced by a suspect under inter-
rogation (Holgate-Mohammed v Duke [1984] A.C. 437; Fulling [1987] 2 All E.R. 65; Heaton
[1993] Crim L.R. 593), extensive hectoring or bullying of a suspect will be treated as oppression
(Paris, Abdullahi, Miller) [1992], 97 Cr.App.R. 99). Additionally, under s. 78 PACE, the court has
discretionary power to exclude any prosecution evidence where, having regard to the circum-
stances in which the evidence was obtained, the admission of the evidence would have an adverse
effect on the fairness of the trial.

lsThaman, 2013; Jackson/Summers, 2012.

195ee He/He, 2013 at 73 et seq.

"Rosenzweig et al., 2013 at 466-467.

"®Jiang, 2013 at 746.

For an English translation (dating from 2007) see: <http://law.moj.gov.tw/Eng/LawClass/
LawContent.aspx?PCODE=C0010001>, accessed 19 November 2018.


http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010001
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010001
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times.”” In 2003, a number of Western ideas were integrated into Taiwanese
criminal procedure®' and an increase in awareness of human rights has shaped the
rules around evidence gathering. For example, section 156 para. 1 TW-CCP*
stipulates that only confessions “of an accused not extracted by violence, threat,
inducement, fraud, exhausting interrogation, unlawful detention or other improper
means and consistent with facts may be admitted as evidence.” The protection
against involuntary self-incrimination is guaranteed through provisions on the
admissibility of confessions.”” In 2009, Taiwan incorporated the ICCPR into
domestic law,** thus requiring all law enforcement personnel to adhere to inter-
national standards. Some new rules, such as the rules on exclusion of evidence,>’
mirror those found in continental Europe.?®

By contrast, in Singapore there is no explicit constitutional prohibition of torture,
nor is there a constitutional provision on the exclusion of illegally obtained evi-
dence. However, Section 258(3) of the Criminal Procedure Code, read together
with Explanation 1, renders inadmissible any statement by an accused obtained
through “inducement, threat or promise” or by oppression. Section 258(3) does not
cover all cases of illegally obtained evidence and it does not apply where the
evidence is anything other than a statement (i.e. physical evidence). Whether the
judicial power of exclusion extends beyond cases covered by Section 258(3)
remains a contentious matter. However, in recent years the Singapore courts have
narrowed the scope of exclusionary discretion,”’ thus sacrificing the protection of
individual liberties for the state’s interest in convicting wrongdoers.

208¢e He, 2011 at 172 et seq.

21See Lin, 2003 at 224 et seq.

*See Lin, 2013 at 190-195.

BSee, for example, § 156 para 3-4 TW-CCP.

24See Liao, 2009 at 223 et seq.

258§ 156, 158-2, 158-4 TW-CCP.

*%See Art. 141 CH-CCP.

?In 1964, the majority in Cheng Swee Tiang v PP acknowledged the existence of a broad and
general discretion to exclude unlawfully obtained evidence. This discretion was to be exercised on
a case-by-case basis by balancing “the interest of the individual to be protected from illegal
invasions of his liberties” against “the interest of the State to secure evidence bearing upon the
commission of crime and necessary to enable justice to be done shall not be withheld from the
courts on any merely technical ground”. The existence of this exclusionary power was put in doubt
by the decision in the 2007 case of Law Society of Singapore v Tan Guat Neo Phyllis. In
Muhammad bin Kadar v PP, the Court clarified that a general discretion does exist but held that the
discretion was available only where the prejudicial effect of the wrongfully obtained evidence
exceeds its probative value.
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5 Core Issues Surrounding the Effectiveness
of Exclusionary Rules

The reports included in this publication address the question whether, and under
what circumstances, the use of exclusionary rules is an effective means for pro-
tecting human rights in criminal proceedings. We started with the hypothesis that
the exclusion of illegally obtained evidence could potentially be an effective tool for
ensuring that certain human rights are respected in criminal proceedings. Given that
the starting point for any legal comparison is the law itself,”® an analysis of the
existing legal rules in the selected jurisdictions was needed to test our hypothesis,
which was done via individual country reports.

In the interest of comprehensiveness, our study sought to look beyond the law to
its application. If the primary goal is the protection of human rights, states need not
only establish the corresponding legal framework, but also incentivize law
enforcement to abide by such provisions. Cultural values appear to heavily influ-
ence a number of criminal justice systems, particularly those that place a strong
emphasis on confessions, presumably as a result of the societal belief in the
importance of admitting wrongdoing and experiencing regret. In such systems, the
desire to extract a suspect’s confession may override any concern that the con-
fession could later be deemed inadmissible.”” Importantly, the efficiency of criminal
justice systems is affected by aspects outside the law, including tolerance of abuse
by state authorities and support of state authority over civil rights. In the current
study an effort was made to consider relevant cultural norms, as well as the social
roles of the police, prosecutors, and the courts.

One defining feature of our project is its emphasis on social and inter-cultural
discourse, which are directly linked to the overarching debate of whether human
rights are universal or culturally-relative. By studying human rights protections in
criminal procedure within selected European, American, and Asian jurisdictions,
we sought to highlight the extent to which the effective protection of suspect and
witnesses’ rights has been recognized as a necessity in both the East and the West,
and how it is linked to the implementation of exclusionary rules. This analysis is
covered in five topical chapters: The Purposes and Functions of Exclusionary
Rules: A Comparative Overview (Jenia Iontcheva TURNER and Thomas
WEIGEND), Exclusionary Rule of Illegal Evidence in China: Observation from
Historical and Empirical Perspectives (ZUO Weimin and LAN Rongjie), The Fair
Trial Rationale for Excluding Wrongfully Obtained Evidence (HO Hock Lai),
Securing a fair trial through exclusionary rules: Do theory and practice form a
well-balance whole? (Susanne KNICKMEIER) and Exclusionary Rules—Is it Time
for Change? (Sabine GLESS and Laura MACULA).

ZSee, for example, Ellis, 2011 at 971.
28ee He/He, 2013 at 73 et seq.
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The Potential to Secure a Fair Trial M)
Through Evidence Exclusion: A Swiss Lk
Perspective

Laura Macula

Abstract Swiss criminal procedure has a strong inquisitorial tradition and its
primary purpose is the search for the “material truth.” However, authorities are
neither obliged nor allowed to search for this truth at any cost and are limited by
procedural rules, which also serve to protect a defendant from the authorities. One
possible means of enforcing such procedural rules is the exclusion of improperly
obtained evidence. In Switzerland, the legislature established explicit provisions
around the collection of evidence and its admissibility in criminal proceedings by
adopting art. 139-141 of the Criminal Procedure Code in 2011. This is a com-
prehensive statutory regulation that is unique in Europe. Nevertheless, the Swiss
Supreme Court continues to find ways to preserve its own power over the admission
of evidence and often errs on the side of admitting evidence. With a focus on this
tension between the legal framework and the jurisprudence of the Supreme Court,
the Swiss country report describes the relevant legal framework, phases of the
criminal process, and the relevant parties to criminal proceedings. Also discussed in
detail are the current regulations as well as the Supreme Court’s case law on
exclusionary rules. An assessment of the potential for such rules to safeguard
individual rights and prevent improper evidence acquisition is a focus of the paper.

1 Introduction

It was not until 2011 that a unified Swiss criminal procedure code amalgamated the
legal framework for criminal trials in the 26 cantons of Switzerland. Bringing
together different legal traditions of continental Europe, Swiss criminal procedure is
characterized by legal scholars as inquisitorial. This assessment corresponds with a
traditional focus on searching for the “material truth” (or, what actually happened)’

'Schmid, 2017 at § 1 no. 7.
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as the primary aim of criminal proceedings.” Today, however, the search for truth is
neither an absolute goal in the Swiss criminal justice system nor do police, pros-
ecutors, or courts have unlimited powers.” Rather, present-day legislation
acknowledges the competing interests of the State and the individuals involved and
appreciates a need for them to be balanced on a case-by-case basis via legislation
and, more specifically, law enforcement authorities and courts. Accordingly, Swiss
criminal proceedings are characterised by formal requirements that seek to ensure a
fair trial while also safeguarding individual rights and preventing abuses of power
by the authorities.* According to the theory espoused in legal texts, exclusionary
rules play an important role in establishing this balance by banning the use of
illegally obtained evidence and enforcing limitations in criminal proceedings.’
However, the exclusion of evidence also poses a constraint on the establishment of
the material truth.® Thus, by defining formal requirements and individual rights in
criminal procedure, the legislature determines the cost of finding the material
truth’—at least in theory.

The first Swiss Criminal Procedure Code (CPC)® explicitly stipulates exclu-
sionary rules in art. 141, which establishes a far-reaching and relatively compre-
hensive legal regime.” These largely clear-cut rules represent a new approach since
they have significantly reduced the amount of judicial discretion allowed relative to
the prior cantonal regime. Before the advent of the CPC, the Swiss Supreme Court
(SSC) made decisions around the admissibility of evidence by balancing competing
interests on a case-by-case basis'® and often admitted illegally obtained evidence in
pursuit of the material truth.'’ In a 2007 case (prior to the implementation of the
CPC), the Court rejected strict exclusion of indirect evidence on the ground that the
acquittal of an obviously guilty defendant would be “disturbing” (“stossend”).'”

2See e. g., Gless/Martin, 2015 at 164 with further references.

3Wohlers in Donatsch et al., 2014 at art. 6 no. 2 with further references.

“Keller, 2011 at 231.

>Oberholzer, 2012 at no. 695.

SWohlers in Donatsch et al., 2014 at art. 6 no. 2.

"Keller, 2011 at 231 et seq.

8Schweizerische Strafprozessordnung (StPO), officially translated as Swiss Criminal Procedure
Code (CPC) of 5 October 2007 (Status as of 1 October 2016), SR 312.0, available online at
<https://www.admin.ch/opc/en/classified-compilation/20052319/index.html>, accessed 22 November
2018.

With exceptions, see below 3.1.3.

lOWohlers/Bliisi, 2015 at 160.

""Keller, 2011 at 234 with further references; see also below 3.1.3 and 3.2.5.2.
2Entscheidungen des Schweizerischen Bundesgerichts (BGE) 133 IV 329, consideration
(consid.) 4.5; the decisions of the Swiss Supreme Court are available online at <http://www.bger.
ch/index/juridiction/jurisdiction-inherit-template/jurisdiction-recht.htm>, accessed 22 November
2018.


https://www.admin.ch/opc/en/classified-compilation/20052319/index.html
http://www.bger.ch/index/juridiction/jurisdiction-inherit-template/jurisdiction-recht.htm
http://www.bger.ch/index/juridiction/jurisdiction-inherit-template/jurisdiction-recht.htm

The Potential to Secure a Fair Trial Through Evidence ... 17

Even after the CPC was put into place, the Supreme Court has continued to rule in
favor of admitting illegally obtained evidence."?

With a focus on this tension between the legal framework in the CPC and the
jurisprudence of the Swiss Supreme Court, this report seeks to:

— explain the fundamental principles, stages, and actors in Swiss criminal
proceedings;

— detail the present regulation in the CPC as well as the Swiss Supreme Court’s
case law on exclusionary rules;

— assess the potential of those exclusionary rules to safeguard individual rights and
to prevent torture and improper compulsion in particular.

2 Establishing Facts in Swiss Criminal Proceedings

2.1 Legal Framework and Relevant Actors

2.1.1 General Rules

Until 2011, Switzerland, a country of approximately eight million inhabitants, had
26 diverse'* cantonal criminal procedure codes, three federal codes of military
law,'> laws around administrative criminal procedure,16 and laws around federal
criminal procedure.17 The different cantonal codes, as well as the Swiss legal
system in general, were significantly influenced by the German and the French legal
systems due to the various German-speaking and Francophone parts of the country.
The Swiss cantonal codes thus embodied diverse components of continental
European legal traditions.'®

This fragmented regulation of criminal procedure necessitated the criminal
justice system be flexible enough to accommodate the various legal regimes. The
cantonal and federal legislature assured this flexibility by leaving considerable
discretion to law enforcement authorities.'® The Federal CPC, which came into

3Schweizerisches Bundesgericht (Swiss Supreme Court, BGer) 6B_684/2012 of 15 May 2013;
BGE 138 IV 169; Wohlers/Blasi, 2015 at 169.

“Ruckstuhl et al., 2011 at no. 59.

15Militéirstrafgesetz of 13 June 1927 (Status as of 1 January 2017), SR 321.0, available online at
<https://www.admin.ch/opc/de/classified-compilation/19270018/index.html>, accessed 22 November
2018.

'Bundesgesetz iiber die Bundesstrafrechtspflege of 15 June 1934, SR 312.0, invalidated.
17Bundesgesetz iiber das Verwaltungsstrafrecht of 22 March 1974 (Status as of 1 Oktober 2016),
SR 313.0, available online at <https://www.admin.ch/opc/de/classified-compilation/19740066/
index.html>; accessed 22 November 2018.

'¥Gless/Martin, 2015 at 160.

Gless/Martin, 2015 at 160.


https://www.admin.ch/opc/de/classified-compilation/19270018/index.html
https://www.admin.ch/opc/de/classified-compilation/19740066/index.html
https://www.admin.ch/opc/de/classified-compilation/19740066/index.html
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effect in January 2011, represents the effort to unify and harmonize all of the
different cantonal criminal procedure codes. Its primary goal is not to accommodate
different regional traditions, rather it is to create nation-wide consistency in criminal
law and procedure, and promote uniform and efficient enforcement of those laws.*’
Accordingly, the CPC of 2011 established a stricter legal framework compared to
the former cantonal procedure codes, and particularly so for exclusionary rules.?!
Currently, a further reform of selected articles of the CPC is being planned.*

2.1.1.1 Duties in Criminal Investigations

Swiss criminal procedure is rooted in the inquisitorial tradition with the primary
purpose of searching for the material truth. At least in theory, the proceedings aim
to create a “precise reproduction of the historical incidents™ and convict and
punish defendants only for the acts or omissions for which he or she is responsi-
ble.”* The inquisitorial principle, explicitly laid out in art. 6 CPC, commits all
prosecution authorities (police, public prosecution),” as well as the courts®® to
establish all relevant facts in the assessment of an alleged criminal offense in
addition to an evaluation of the accused’s personal situation. Different from
adversarial systems, authorities in Swiss criminal proceedings act ex officio—te-
gardless of the parties’ conduct and requests.”’ As art. 6 (2) CPC stipulates, the
authorities must investigate all circumstances—exculpatory and incriminatory—
with equal care, requiring them to keep an open mind throughout the investigation.

If prosecution authorities fail to comply with art. 6 CPC, the relevant evidence
must be “re-taken” and presented to the appellate court where possible. If this is not
feasible, the failure to do so cannot be interpreted to the detriment of the defen-
dant.*® On the contrary, the presumption of innocence (art. 10 (1) CPC) and the
principle in dubio pro reo (“when in doubt, for the accused,” art. 10 (3) CPC)
impose the burden of proof on the prosecution. It is their duty not only to inves-
tigate, but to prove all circumstances creating criminal liability. This duty is limited
by art. 139 (2) CPC, which states that “no evidence shall be led on matters that are
irrelevant, obvious, known to the criminal justice authority or already adequately

20Keller, 2011 at 230.
21Gless/Martin, 2015 at 161.

2 <https://www.bj.admin.ch/bj/de/home/sicherheit/gesetzgebung/aenderungstpo.html>,  accessed
22 November 2018.

2Keller, 2011 at 230.

24Schmid, 2017 at § 1 no. 7.

2Spelled out in detail in art. 306 et seq. and 308 et seq. CPC; see below 2.1.3.1 and 2.1.4.
6Spelled out in detail in art. 343 CPC; see below 2.1.3.1 and 2.1.4.

ZTArt. 6 (1) CPC; Schmid, 2017 at § 9 no. 154.

28Wohlers in Donatsch et al., 2014 at art. 6 no. 10 et seq.
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proven in law.”* Where this evidentiary duty cannot be fulfilled or insurmountable
doubts as to the defendant’s guilt persist, the court must base its decision on the
circumstances that are most favorable to the defendant and, where necessary,
acquit.‘m The court, however, has wide discretion in this regard; art. 10 (2) CPC
provides that the court shall assess all available evidence in accordance with the
opinions it has formed throughout the entire course of the proceedings. Consequently,
in Swiss criminal proceedings, there is no ranking order for evidence; as long as all
evidence is gathered lawfully, each piece can be relevant. The weight of any one
piece of evidence depends on how persuasive the court finds it to be.*' Importantly,
the court’s decision, including the assessment of evidence, has to be objective,
transparent and comprehensible.? Indeed, the aim of art. 10 (2) CPC is to avoid the
arbitrary assessment of evidence while simultaneously fulfilling the principles of the
inquisitorial system. The rationale behind this provision is that judgments are more
likely to be based on the material truth if the court is not bound by rigid evidentiary
rules and is free to form an opinion based on the entire proceeding.”

2.1.1.2  Securing a Fair Trial

The general principle of a fair trial, both in Swiss law and elsewhere, finds its origin
in a variety of legal principles. Firstly, it is binding as a general principle of
international law imposed by art. 6 (1) of the European Convention on Human
Rights (ECHR)** and art. 10 and 14 (1) of the International Covenant on Civil and
Political Rights, Part II*> (ICCPR II).*® Second, it has been expressly codified in
Swiss law in art. 29 (1) of the new Federal Constitution of 1999°” and in art. 3 (2)
lit. ¢ of the new CPC.?® Article 3 (2) lit. ¢ CPC explicitly stipulates that all persons
involved in criminal proceedings should be treated equally and fairly and should be
granted the right to be heard.

2Gless in Niggli et al., 2014 at art. 139 no. 31; see below 2.1.4.
*pieth, 2016 at 55 et seq.; also BGE 124 IV 88 consid. 2.a.
31Schmid, 2017 at § 13 no. 229; Pieth, 2016 at 186.

32Pieth, 2016 at 186 with further references.

33Schmid, 2017 at § 13 no. 225.

3*European Convention for the Protection of Human Rights and Fundamental Freedoms of 4
November 1950, available online at <http://www.echr.coe.int/Documents/Convention_ ENG.pdf>,
accessed 22 November 2018.

33Second Optional Protocol to the International Covenant on Civil and Political Rights of 16
December 1966, available online at <http://www.ohchr.org/Documents/Professionallnterest/ccpr.
pdf>, accessed 22 November 2018.

36Brun, 2015 at 55 with further references.

37Swiss Federal Constitution of 18 April 1999 (Status as of 12 February 2017), SR 101, available
online at <https://www.admin.ch/opc/de/classified-compilation/19995395/index.html>, accessed
22 November 2018.

38Schmid, 2017 at § 6 no. 95.
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The principle of a fair trial does not ensure that the outcome of the proceedings
reflects what actually happened (i.e. the material truth), but it attempts to safeguard
the fairness of the procedure itself. Although this may result in the finding of the
material truth, that is not always the case.’ The concept of a “fair trial” is broad
and, as a result, its core meaning can be difficult to grasp.40 In practice, however,
the principle of a fair trial encompasses a number of specific objectives. It addresses
compliance with procedural rules*' (which is of particular importance in criminal
proceedings)** and requires that the parties to the proceedings be treated as “sub-
jects rather than objects.” In other words, the right to a fair trial guarantees that the
parties be given the opportunity to influence the proceedings (and, therefore, the
outcome), and to be able to effectively exercise their individual rights. The principle
can be understood more concretely through the individual procedural rights of the
parties, although it represents more than just a summation of those rights.*’

The individual rights and procedural guarantees that comprise the general
principle of a fair trial are detailed in different provisions of the CPC, namely the
right to an independent and impartial tribunal (cf. art. 4 CPC), the right to be heard
(cf. art. 107 CPC and 109 et seq. CPC), formal requirements for criminal pro-
ceedings (cf. art. 2 CPC), the right to a public (cf. art. 69 (1) CPC) and expeditious
proceeding (cf. art. 5 CPC), the presumption of innocence (cf. art. 10 (1) CPC), the
right against self-incrimination (art. 113 (1) CPC), the right to be present and
participate in the proceedings (cf. art. 147 CPC), and the right to defense counsel
(cf. art. 127 et seq., particularly art. 132 et seq. CPC). The CPC also explicitly
prohibits the obtainment of evidence through torture and other methods that violate
human dignity (cf. art. 3 (2) lit. d and art. 140 CPC).44 Other aspects of a fair trial
include the requirement that the authorities inform parties to the proceeding of their
rights (cf. for instance art. 107 (2) and 143 (1) lit. ¢ CPC) and the authorities’ duty
of care. The duty of care seeks to prevent scenarios where parties lose their rights
simply because they are unfamiliar with the law, or are otherwise in a compromised
position (see, for instance, the protective measures in art. 149-156 CPC).*’
Furthermore, art. 6 (2) CPC obliges the prosecution authorities to investigate ex
officio, and with equal care, both incriminating and exculpating circumstances
related to the criminal act and the accused. The provision itself specifies the prin-
ciple of a fair trial with regard to the establishment of facts.*® The principle of a fair

¥Demko, 2007 at 356 et seq.

“*Demko, 2007 at 359.

#'Thommen, 2013 at 301.

“Vetterli, 2012 at 451.

“*Demko, 2007 at 360 et seq. with further references.

“Wohlers in Donatsch et al., 2014 at art. 3 no. 22; see in detail 2.1.1.2, 2.1.3.1, 2.1.4., 2.2.2.,
3.2.1., 3.2.2.

43Schmid, 2017 at § 6 no. 102; also Wohlers in Donatsch et al., 2014 at art. 3 no. 22 and BGE 124
1 185 consid. 3.

46Schmid, 2017 at § 6 no. 99.
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trial is also closely related to the so-called “principle of equality of arms,” which
states that the defense and the prosecution should have equal means at their disposal
to pursue and safeguard their respective interests.*” That said, absolute equality is
generally not feasible in criminal proceedings, which is why the defendant’s
opportunity to influence the proceedings is of the utmost importance.*®

2.1.1.3 Balancing Fact-Finding and Individual Rights

A court must strive to establish the truth to give a just and correct judgment.*® This
belief has been a cornerstone of the inquisitorial model and is a primary reason that
Swiss criminal proceedings place a strong emphasis on the search for the material
truth. However, according to current law, authorities are neither obliged nor
allowed to search for the truth at any cost. Instead, there are limitations created
through procedural rules designed to protect a defendant from the authorities while
also preventing abuse of power, arbitrariness, and legal inequality® in an envi-
ronment that still promotes efficient law enforcement.”’ Not surprisingly, Swiss
scholars argue that criminal proceedings today are only required to lead to the
forensic truth.>® The forensic truth is the result of a truth-seeking process in which
the authorities abide by the formal rules of criminal procedure and seek what may
be, depending on the circumstances, a limited version of the material truth.>? Thus,
a fair criminal judgment is not necessarily based on the material truth, but is the
outcome of fair and lawful proceedings.’® Nevertheless, it is important to keep in
mind that the formal procedural rules are not an end in and of themselves and that
complying with them is not a reason to lose sight of the main objective to find the
material truth and arrive at a fair and just decision.>

Despite the importance of the search for the material truth (reflected in art.
6 CPC), the Swiss legal framework prioritizes the forensic truth in many ways,
especially in its efforts to ensure fair trials. According to art. 159 CPC, for instance,
an accused can briefly consult a defense attorney before the first police interroga-
tion. The defense attorney is also allowed to attend the interrogations.”® This is a
big step forward in the protection of procedural rights in criminal trials for

47Schmid, 2017 at § 6 no. 97.

“BWohlers in Donatsch et al., 2014 at art. 3 no. 24.

“Keller, 2011 at 231.

SOKeller, 2011 at 231 et seq.

SIKeller, 2011 at 232.

S2Wohlers in Donatsch et al., 2014 at art. 6 no. 2 with further references.
SKeller, 2011 at 231 et seq.

54See to the tension between material truth and justice Fornito, 2000 at 40 et seq.; Trechsel, 2000 at
6 et seq.

SSDemko, 2007 at 352 et seq. with further references.
5%In detail however, there are some enforcement problems, Pieth, 2016 at 96 et seq.
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Switzerland; prior to the adoption of the CPC, only a few cantons allowed an
accused such rights.’” On the other hand, these procedural protections introduce the
possibility that an accused will be advised by his or her counsel to remain silent or
deny the truth, and may even be coached as to what to say. Naturally, this can
hinder the search for the material truth.>®

It is also the case that the establishment of numerous strict exclusionary rules
have placed greater emphasis on the forensic truth.”® For example, evidence is to be
excluded in cases of incomplete or omitted warnings to the accused informing them
of the proceedings against them and their legal rights (similar to the Miranda
warning in the US),(’O denial of an essential defense,®! procurement of evidence
without regard for all parties’ participation rights,%* use of coercion to obtain evi-
dence,® or indirect evidence gathered as a result of previously tainted evidence.®*
Art. 141 (2) CPC addresses evidence obtained through a criminal offense or the
violation of so-called “regulations on admissibility” and does not establish a strict
exclusionary rule, but stipulates a discretionary approach where the search for
evidence and the infringement of the defendant’s rights are balanced.®® The new
CPC has formalized the police’s investigative procedures and provides for a right to
appeal actions by the police and prosecution.®® Additionally, regulations around the
use of compulsory measures®’ (i.e. those that give coercive power to the authorities
and restrict individuals’ personal freedom in order to secure the establishment of the
material truth) still require that the interest in finding the truth is balanced with the
individual rights at risk. To achieve this balance, the CPC implemented the use of
the proportionality principle,’® which requires that a sufficient, respectively strong,
suspicion for wrongdoing must exist.”” Taken together, all of these aspects of the
CPC place limitations on the search for the material, objective truth to safeguard the
defendant’s right to a fair trial.

Changes to the commitment to searching for the material truth are also related to
efficiency.’” Resource management and cost saving were of great importance to the

5TJackson/Summers, 2013 at 127; Bundesblatt 2006 at 1193.
58Keller, 2011 at 237.

Keller, 2011 at 246.

%0Art. 158 (2) CPC; Keller, 2011 at 239.

S'Art. 131 (3) CPC; Keller, 2011 at 241 et seq.

S2Art. 147 (4) CPC; Keller, 2011 at 243.

S3Art. 140 (1) and 141 (1) CPC, see in detail below 3.2.4.
S%Art. 141 (4) CPC, see in detail below 3.2.5.

%5See below 3.1.2.3.

S6Keller, 2011 at 247 et seq.; art. 393 (1) lit. a CPC.
S7Art. 196 et seq. CPC.

Ggspelled out for instance by art. 197 (1) lit. ¢ CPC (principle of necessity), and art. 221 (1) CPC
(exclusion of custody for minor offences), Pieth, 2016 at 132.

%Pieth, 2016 at 132 et seq.
7%in detail Thommen, 2013 at 249 et seq.
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drafters of the CPC.”" The underlying rationale of the legislation is that not every
investigation can be conducted with the same degree of effort and penal authorities
must comply with the demands of efficiency in law enforcement, including the need
for quick and effective methods that are also economical.”> As a consequence, in
modern Swiss criminal procedure there is a strong tendency to utilize summary
proceedings.”® In fact today, 90-99% of all cases that go forward conclude with a
summary penalty order (“Strafbefehl”),”* a decision taken by the public prosecutor in
a special procedure. Such penalty orders can be issued without prior criminal
investigation, including without even interviewing an accused, and can thus be based
on insufficient evidence.”> However, in theory, art. 352 (1) CPC requires a confession
or an otherwise sufficient establishment of the facts for a summary penalty order to be
appropriate. If a defendant does not agree with the “offered” order, he or she has the
right to object (or “reject”) within ten days.”® That said, defendants rarely object,
often out of a lack of awareness of their right to do so.”” Taken together, all of these
issues can make summary penalty orders susceptible to error. This was confirmed by
a study on miscarriages of justice,”® although it should be noted that a large portion of
summary penalty orders involve petty offenses with minor penalties.””

Another way in which the law places limitations on the establishment of the
material truth in order to promote efficiency is through accelerated proceedings
(“abgekiirztes Verfahren”).** In these proceedings—arising, for instance, in a
complicated financial crime case where facts are difficult to establish—the defen-
dant is allowed to contest the facts and the penalty. The truth then becomes a matter

"'Brun, 2015 at 105.

"Keller, 2011 at 232.

73Brun, 2015 at 98 et seq.

74Pieth, 2016 at 249 and 251 with further references; also Gilliéron/Killias, 2007 at 381 who speak
of 76% according to a study from 2002 and Schweizer, 2013 at 1388 who speaks of 95%.
75Keller, 2011 at 249; also Gilliéron/Killias, 2007 at 389. However, recent reform efforts plan to
introduce the mandatory interrogation of the defendant in some cases, e.g. before issuing a penalty
order for over 4 months of imprisonment, see art. 352a of the preliminary draft regarding a reform
of the CPC submitted by the Swiss Federal Council in December 2017, available online at <https://
www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed
22 November 2018.

"However, recent reform efforts plan to extend this period to 20 days in cases where the pros-
ecution did not hand over the penalty order personally, see art. 354 (1ter) of the preliminary draft
regarding a reform of the CPC submitted by the Swiss Federal Council in December 2017,
available online at <https://www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/
vorentw-d.pdf>, accessed 22 November 2018.

"TArt. 354 et seq. CPC; Gilliéron/Killias, 2007 at 390 et seq.

867.5 % of all discovered miscarriages of justice between 1995 and 2004 concerned wrong
summary penalty orders, see Gilliéron/Killias, 2007 at 378 et seq.

Gilliéron/Killias, 2007 at 388 et seq.

80Art. 358 et seq. CPC; Keller, 2011 at 254.
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of negotiation.®' Summary proceedings have, therefore, been criticized as adversely
affecting the establishment of the material truth and, in turn, legal equality.** Some
scholars have even claimed that the quest to establish the material truth becomes an
illusion in summary proceedings® and this should be compensated for to justify a
proscribed penalty.®** The CPC, however, significantly /imits procedural safeguards
in summary proceedings.®

2.1.2 Establishing the Facts, Procedural Rules, and Stages

Criminal proceedings are typically initiated by the police at the instruction of the
public prosecutor or following observations made by police officers and other
authorities.*® Preliminary investigations (i.e. securing the crime scene; searching for
evidence; interviewing witnesses; stopping, arresting or searching for suspects, etc.)
fall within the scope of police duties.®’

Art. 139 CPC enumerates potential types of evidence:

— testimony provided by witnesses or persons providing information
(““‘Auskunftspersonen”);

— reports by experts;

— statements by an accused;

— documents and (judicial) inspections.®®

Although the police handle preliminary investigations, the public prosecutor
may provide instructions because such investigations are part of the preliminary
proceedings, which fall under the direction of the prosecution.’” After the pre-
liminary investigations conclude, the public prosecutor must assess the evidence
and make a decision to either investigate further, file charges, make an offer for a
summary penalty order, or stop the proceedings altogether. For each of those
decisions, the public prosecutor must have sufficient evidence to establish the
necessary facts.”

81Brun, 2015 at 100 et seq. with further references; dissenting as far as fact bargaining is concerned
Schwarzenegger in Donatsch et al., 2014 at art. 358 no. 6 et seq. with further references.

82Brun, 2015 at 107 et seq.
8 Thommen, 2013 at 250, 309.

84Thommen, 2013 at 292 et seq., which the CPC neglects to do, Thommen, 2013 at 81 (as to the
summary penalty order).

85Th0mmen, 2013 at 224 et seq.
86Art. 306 (1) CPC.
87 Art. 306 (2) CPC.

88pieth, 2016 at 187 et seq. with further explanations to the question of whether means of evidence
other than those mentioned in the CPC are admissible or not.

8Art. 307 (2) CPC.
%0Schmid, 2017 at § 2 no. 15; art. 308 et seq. CPC.
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Traditionally, public prosecutors in inquisitorial systems choose to either pro-
secute a case (and go to trial) or dismiss it altogether. They are required to give
written notice of the decision to the parties involved and provide a deadline for the
submission of a request for further investigation,”’ which supposedly satisfies an
accused’s right to participation (and thus, a fair trial). Today, however, most cases that
could be prosecuted (half of which are traffic offences),()2 conclude with the prosecution
issuing a summary penalty order.”” These decisions are made without a public hear-
ing” and often without even interviewing the defendant (who, most likely, is not
represented by defense counsel).”” This does not satisfy the four-eye principle (or its
equivalent)’® and in most cases evidence will never be presented to a court for eval-
uation and a formal judgement. Only where a party raises an objection to the summary
penalty order does an action for additional fact-finding begin.”” Where the summary
penalty order is accepted, it becomes binding as a final judgment.”®

Even where a public prosecutor decides to take a case to trial, the deciding
judges may not hear all relevant evidence in the main hearing because the principle
of immediacy is quite flexible under the CPC.°” During public main hearings,
which are the centerpiece of the main proceedings,'® the court ideally takes and
directly examines all evidence relevant to the case (e.g., statements of the parties,
documents etc.) to form an opinion. The CPC, however, leaves it to the discretion
of the court to decide if direct knowledge of the evidence is necessary to reach a
decision.'®! Apart from direct evidence, the court can make a decision based on an
accused’s criminal file, which is circulated to all judges involved.'”* As the CPC
states, the court shall only take directly new evidence, supplemental evidence that
was previously incomplete, and re-take evidence that was improperly obtained
during the preliminary proceedings.'”® Nevertheless, during the main public

LArt. 318 (1) CPC.

92Riklin, 2016 at 477.

93See above 2.1.2.

9Pieth, 2016 at 218; critical Brun, 2015 at 98 et seq.; Riklin, 2016 at 493 et seq.

%Gilliéron/Killias, 2007 at 394 et seq. However, recent reform efforts plan to introduce the mandatory
interrogation of the defendant in some cases, e.g. before issuing a penalty order for over 4 months of
imprisonment, see art. 352a of the preliminary draft regarding a reform of the CPC submitted by the
Swiss Federal Council in December 2017, available online at <https://www.bj.admin.ch/dam/data/bj/
sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November 2018.

96Riklin, 2016 at 495 who is critical of the fact that the prosecution is the sole issuing authority,
acting without participation of an independent court. As to the problems concerning the super-
vision of the prosecution, see below 2.1.3.2.

“TArt. 355 CPC.

%8Art. 354 (3) CPC.

Art. 343 CPC.

109§ ¢hmid, 2017 at § 2 no. 18.

191Critical Pieth, 2016 at 51 et seq.; art. 343 (3) CPC.
102A1t. 330 (2) CPC; critical Pieth, 2016 at 51 et seq.
103Art. 343 (1 and 2) CPC.
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hearing the accused is always questioned directly by the judge overseeing the
proceedings.'**

After the main hearing and the presentation of all relevant evidence before the
court, the evidence is considered in accordance with the opinions the court has
formed throughout the entire course of the proceedings'® and a decision to either
convict or acquit the accused is made. The judgment is first pronounced orally to
the parties with a short explanation (unless the parties waive their right to have the
judgment issued publicly) and is later handed down in writing.'®® Where an appeal
is filed against the court of first instance, the appellate court generally bases its
decision on the evidence already documented in the criminal file. As a result, the
appellate court does not directly take evidence.'"’

In all procedural stages, exclusionary rules are formally binding on authori-
ties.'"® However, according to the jurisprudence of the Swiss Supreme Court, it is
the judge of fact who has the power to enforce exclusionary rules, and who also
decides the outcome of a case.'”

2.1.3 Establishing the Facts: Actors and Accountability
2.1.3.1 Primary Actors

The main actors involved in establishing the facts of a criminal case are the police,
prosecution and judges. The accused and his or her defense counsel have a limited
role in influencing the fact-finding process. Those that do play a role in fact-finding
have different interests and views around what the search for truth should look like.
On the one hand, police and prosecutors aim to establish the material truth. Their
actions must be efficient and consistent with the principles of urgency, economy and
effectiveness.' ' To them, extensive formal requirements around evidence gathering,
participation rights, and exclusionary rules are a hindrance to the search for the
material truth."'" The Supreme Court also appears to fall on the side of pursuing the
material truth, particularly in cases where it clearly went to great lengths to admit and
consider illegally obtained evidence.''? On the other hand, the defense is typically in
favor of rigid, formal rules around the taking of evidence, as well as extensive
participation rights, and strict exclusionary rules in case of violations. They do not

1%4Art. 241 (3) CPC.

195A1t. 10 (2) CPC.

106 A1t. 351 (3) and art. 84 (1-3) CPC.

197Schmid, 2017 at § 16 no. 308; also art. 389 (1) CPC.
198Gless in Niggli et al., 2014 at art. 141 no. 35.

10960e below 3.1.4.

10K eller, 2011 at 232.

"Keller, 2011 at 233 et seq.

2keller, 2011 at 234, see also below 3.1.3, 3.2.4.2, 3.2.5.2.
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necessarily have an incentive to find the material truth and instead tend to look for a
version of the facts that is the most favorable to the defendant.'?

In some cantonal procedure codes, the police were traditionally tasked with
making only the first (and urgent) inquiries autonomously. In practice, however, they
did much more."'* The new Swiss CPC explicitly states that the police are to
establish facts relevant to the criminal offense in question.''> The police can auton-
omously take any evidence; search for, observe, and arrest suspects; and, in emer-
gency cases, search persons and seize property.''® Only in the case of severe criminal
offenses and other serious matters are the police obliged to immediately inform the
prosecution.''” Typically, they procure all necessary evidence independently and
prepare the entire criminal file (thereby concluding the preliminary investigation) for
the prosecution.''® Additionally, summary penalty orders and potential judgments are
often based entirely on police reports.''® Thus, the police play a significant role
during preliminary proceedings. This can lead to problems, as individual procedural
rights may be circumvented at this less formalized stage of the proceedings,'*” a stage
where the defendant is rarely interviewed or represented by counsel.'?!

The prosecution occupies a powerful place in criminal proceedings in both
statutory text and practical application. The new CPC conferred a number of duties
and powers upon the prosecution; they are tasked with consistently applying the duty
to prosecute, conducting the preliminary proceedings, pursuing criminal offenses
within the scope of an investigation, bringing charges, and obtaining favorable plea
agreements.'>* Furthermore, the prosecution can also discontinue criminal proceed-
ings'*® or chose to issue a summary penalty order, which carries up to six months’
imprisonment.'** These powers, in addition to others, lead to a concentration of
authority within the prosecution, who, in fact, act as lead investigator, judge, and

"3Keller, 2011 at 233.
4pieth, 2016 at 67 et seq.
SArt. 306 (1 and 2) CPC.
16pieth, 2016 at 68 et seq.
17Art. 307 (1) CPC.

"8 Art. 307 (3) CPC.

"Gillié¢ron/Killias, 2007 at 383 with further references. However, recent reform efforts plan to
introduce the mandatory interrogation of the defendant in some cases, e.g. before issuing a penalty
order for over 4 months of imprisonment, see art. 352a of the preliminary draft regarding a reform
of the CPC submitted by the Swiss Federal Council in December 2017, available online at <https://
www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed
22 November 2018.

120pieth, 2016 at 68.
121Gilligron/Killias, 2007 at 394 et seq.
22A1t. 16 (1 and 2) CPC.

123A1t. 310, 319 et seq. CPC.

12%Art. 352 (1) CPC.
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prosecutor. While this may be efficient, it can compromise the accused’s right to an
impartial judgment.'*

Despite the powerful positions occupied by the police and prosecution in
criminal investigations, the CPC does set limits in an effort to protect individual
rights that fall within the scope of art. 5 (3) ECHR and art. 6 ECHR, including the
right to an impartial judgment. The CPC also reserves certain powers for judicial
authorities. For example, compulsory measures affecting the personal freedoms of a
defendant or third party in a serious way (e.g., custody, preventive detention, bank
account monitoring, mass DNA tests, surveillance of post and telecommunications,
surveillance using technical devices and undercover investigations) cannot be
applied without consent of a special “compulsory measures court’
(Zwangsmassnahmengericht).'?® Furthermore, in all matters that exceed the
authority of the prosecution to issue summary penalty orders, the prosecution
merely provides the charges while the courts of first instance and the appellate
courts decide the substantive issues of the case.'?’ It remains, however, that where
summary penalty orders can be issued, a defendant retains the right to object and to
ask for a court trial reviewing the punishment order.'*®

The CPC grants full participation rights to the accused with particular attention
paid to the right to be heard, including the right to counsel prior to the first police
interrogation, the right to access the case file, and the right to request that evidence
be taken.'”® These rights are unfortunately not strictly enforced in practice,'*"
which weakens the role of the accused and the ability of the defense to influence the
proceedings. If the defense seeks to exclude a piece of evidence, he or she must
submit a removal request to the person overseeing the proceedings.'*! This is also
the case in proceedings before the compulsory measures court. Where the request is
rejected, the defense can file an appeal with the court of second instance and, if
necessary, the Swiss Supreme Court.'*

2.1.3.2  Supervision of Judicial Authorities and Legal Remedies

Swiss law only partially regulates the supervision of prosecution authorities; it is,
therefore, up to the cantons to decide how to “guard the guardians.” Supervision of

125pieth, 2016 at 70 et seq.

'26Custody, preventive detention and bank account monitoring can only be ordered by the court;
the other measures simply need an approval by the court; Pieth, 2016 at 73 with further references.

127Schmid, 2017 at § 3 no. 18 et seq.
128Art. 354 et seq. CPC.

129pieth, 2016 at 57 et seq.

130gee below 2.1.4.

3l«yerfahrensleitung”, in the official English translation of the CPC the “director of the
proceedings”.
13250 generally Wohlers/Blisi, 2015 at 173 et seq.
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police in routine operations is also under the auspices of cantonal law.'** Cases of
alleged police misconduct can be reported to the supervisory authority'>* and, where
the suspicion that a crime occurred can be substantiated, police will be prosecuted.

The prosecution also exercises control over the police when conducting criminal
investigations. It may instruct the police in a particular way or take control of the
proceedings at any time.'*> Nevertheless, in practice it is difficult for prosecutorial
authorities to adequately supervise police work because the CPC does not provide
efficient tools to do s0."*° It is clear, however, that if prosecution authorities observe
a police officer improperly eliciting a confession, the officer must be reported to the
appropriate authorities."*” In order to enable the prosecution and the courts to
consider whether evidence has been obtained improperly, the police are obliged to
continually record their findings and the means by which they have gathered evi-
dence in a written report provided to the prosecution.'*® If evidence has been
obtained improperly, the public prosecutor will re-take it personally or instruct the
police to do so0."*® The defendant may also submit an application requesting that the
official(s) in question be recused from future proceedings.'*’ If the case goes to
court, the judges must examine whether the evidence was obtained improperly.
Where the court decides to exclude certain evidence, it must re-take it."*'
Theoretically, in doing this, the courts control not only the final result of the
investigation, but also the police and the prosecution.

The supervision of the prosecution is regulated by cantonal law and varies
widely across Switzerland. Many questions remain unanswered due to the frag-
mentary character of the cantonal regulations."** The supervision of judicial
authorities, like the prosecution, is difficult because the supervisory body is gen-
erally not authorized to intervene in cases; rather its role is limited to administrative
and technical supervision. There is one exception in the case of significant viola-
tions of the law,'* such as police abuse or the improper use of compulsory mea-
sures. Additionally, certain cantons have a Chief Public Prosecutor’s Office that has
the authority to issue instructions on a case-by-case basis.'** Supervisory bodies

133Depending on the canton, the supervisory authority is the superordinate department or the
cantonal governing council; see Kiinzli et al., 2014 at 26.

1348ee Kiinzli et al., 2014 at 26 et seq.
135Art. 307 (2), 312 CPC.

136Ruckstuhl et al., 2011 at no. 62; as to the possible legal remedies for misconduct by police see
Kiinzli et al., 2014 at 19 et seq. in detail.

137Pursuant to art. 302 CPC, Committee Against Torture (CAT) Report, 2016 at 2.
138A1t. 307 (3) CPC.

139Art. 308 (1), art. 311 (1), art. 312 (1) CPC.

140A1t. 56 et seq. CPC; CAT Report, 2016 at 1.

1BGer 6B_690/2015 of 25 November 2015, consid. 3.4.; art. 343 (2) CPC.
1425chweizer, 2013 at 1381 et seq.

1438 chweizer, 2013 at 1381.

1445 chweizer, 2013 at 1381.



30 L. Macula

can also initiate an administrative investigation into alleged misconduct of indi-
vidual officials and determine the appropriateness of disciplinary measures where
necessary.'*> Overall, there is a risk that prosecutorial authorities will remain lar-
gely unsupervised, especially in cantons where the supervision is conducted by
executive authorities with limited judicial expertise.'*

The courts, as judicial authorities, also have supervisory powers, but they are
limited to administrative and technical aspects unless there is a severe violation of
the law. Aside from that, the errors of judicial authorities can only be challenged
through legal remedies.'*” Accordingly, a defendant has the right to appeal deci-
sions, lodge complaints against the police and the prosecution,'*® and appeal final
judgments.'*” Where the cantonal remedies have been exhausted, a defendant may
appeal to the Swiss Supreme Court.">® However, according to the case law on this
matter, it is not possible for a defendant to ask that his or her request for an
assessment of allegedly illegally obtained evidence (and its potential exclusion) be
completed before the court has received the evidence.'”’ This is particularly
problematic as the court deciding the admissibility of the evidence will have already
seen it and is also the court deciding the substantive matters of the case.

2.1.3.3 Liability of the State and Legal Officials for Improper Compulsion
in Criminal Investigations

Apart from accountability in a disciplinary proceeding, an official that has
improperly used compulsory measures against a defendant (for example, during an
interrogation) is also subject to criminal liability. In such a case, the defendant may
report the offense directly to the prosecution.’” He or she may also request com-
pensation for damages, including mental suffering. Such claims following alleged
misconduct by officials are subject to cantonal law. That said, all cantons have
adopted the concept of exclusive state liability for such claims. Accordingly, they

145Schweizer, 2013 at 1383 with further references; as to disciplinary measures against police
officers in particular, see Kiinzli et al., 2014 at 57 et seq.; see also CAT Report, 2016 at 3.

146Schweizer, 2013 at 1389.

'“TSchweizer, 2013 at 1384.

148 A1t 393 (1) lit. a CPC. However, this possibility is of little practical relevance so far; Kiinzli
et al., 2014 at 65 et seq.; see also Gless in Niggli et al., 2014 at art. 140 no. 74.

“9Art. 398 (1) CPC.

150A1t. 80 (1) Bundesgesetz iiber das Bundesgericht (BGG) of 17 June 2005 (Status as of 1
January 2017), SR 173.110, available online at <https://www.admin.ch/opc/de/classified-
compilation/20010204/index.html>, accessed 22 November 2018.

1See below 3.1.4.

152pyrsuant to art. 301 CPC; CAT Report, 2016 at 1 et seq.; as to criminal liability of police
officers in detail see Kiinzli et al., 2014 at 32 et seq.


https://www.admin.ch/opc/de/classified-compilation/20010204/index.html
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may only be brought against the state, not the individual official.'>* Along the same
lines, several cantons have created specific procedures for dealing with cases of
criminal complaints alleging police misconduct. This involves a hearing conducted
exclusively by representatives of the prosecution, police officers from outside the
unit in question, or officers from a special police corps addressing such matters.'>*
In addition to these procedures, many cantons and respective municipalities provide
for alternative mechanisms of dispute resolution, such as a mediator bureau and/or
ombudsman. '’

2.1.4 Establishing the Facts: Institutional Safeguards

In Swiss criminal investigations various institutional safeguards are in place to
ensure the objectivity of investigative authorities and the transparency of pro-
ceedings. First, art. 6 (2) CPC'° stipulates that authorities must investigate all
circumstances—exculpatory and incriminatory—with equal care. Second, art. 3 (2)
lit. ¢ and 107 CPC codify the right to be heard, which preserves important par-
ticipation rights such as access to the criminal file, the opportunity to take part in
procedural activities, the right to counsel, the right to comment on the facts and
proceedings, and the right to request that further evidence be taken.'>” The right to
be heard also includes the right to be informed about the charge(s) as well as one’s
own rights.'”® All of these aspects are institutional safeguards that allow the parties
to influence the fact-finding process through participation should they wish to do
s0."” Hence, the “truth” is not only constructed by the prosecution authorities, but
also the defense, each of whom enter into this “open process” with their own biases.
In an effort to promote objectivity, art. 141 (5) CPC mandates that authorities keep
an open, unbiased view of the case even where illegally obtained evidence
incriminating the defendant exists. The provision states that records of inadmissible
evidence shall be removed from the criminal files, kept separately until a final
judgment has been reached, and then destroyed.

In addition to the principles and rights explicitly granted in the CPC, the code
also provides for some degree of flexibility in certain provisions, which has led to a
more lenient application of the legal framework around individual rights. Using the
example of participation rights, the following three issues have arisen: First,

!53Kiinzli et al., 2014 at 70 et seq. Thus, those claims cannot be asserted directly in the criminal
proceedings against the official either which is incorrectly stated in CAT Report, 2016 at 3.

154Ziirich, Vaud, Basel-Stadt, Basel-Land, Zug, Bern, Luzern, Sankt-Gallen, Rapperswil-Jona,
Wallisellen, Winterthur; see CAT Report, 2016 at 2.

IS5CAT Report, 2016 at 2; also Kiinzli et al., 2014 at 28 et seq.

1568ee above 2.1.1.1.

57Art. 107 (1) CPC. All of these rights are spelled out in detail in other provisions of the CPC.
158pieth, 2016 at 57 et seq.

'**Demko, 2007 at 360.
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according to the Supreme Court’s jurisprudence, the prosecution and the court
hearing the case may reject the defense’s request that further evidence be taken
(Beweisantrag) by providing a brief reasoning as soon as the competent body is
convinced that no further evidence is needed to decide the case (subject to a review
for arbitrariness).160 The defendant has no formal remedy, but can submit a new
request for additional evidence during the preparation of the main hearing and again
during the main hearing.'®" Second, the defense’s access to the file can be sus-
pended until the first interrogation of the accused has taken place and other
important evidence has been taken.'®> Therefore, up to that point, the case file is
built upon facts only from the police perspective. Third, in cases of summary
penalty orders, the defendant often does not participate in the proceedings at all'®?;
instead he or she receives a sentencing offer by mail without a hearing and without
the assistance of a defense lawyer.'® The prosecution’s “offer” frequently is dif-
ficult for a layperson to understand'® and only in a few specific cases does it
provide a rationale (albeit brief) for the decision.'®® The summary penalty order is
thus criticized as problematic for many reasons'®” and is deemed compatible with
art. 6 ECHR only because a defendant theoretically'®® has the option to reject the
“offer” and request a trial.'®

160This is called “anticipated assessment of evidence” (antizipierte Beweiswiirdigung), BGE 134 1
140, consid. 5.3. et seq. with further references; also art. 139 (2) and art. 318 (2) CPC as well as
Bundesblatt 2006 at 1182; critical Pieth, 2016 at 44, 108 et seq. and 188 et seq. with further
references; see also Gless in Niggli et al., 2014 at art. 139 no. 48 et seq., stating that apart from art.
318 (2) CPC requests for additional evidence cannot be rejected due to anticipated assessment of
evidence.

161A1t. 318 (2) CPC; art. 331 (2 and 3) CPC.

192Art. 101 (1) CPC; critical Pieth, 2016 at 93 et seq.

'3Schweizer, 2013 at 1388.

!64Gilliéron/Killias, 2007 at 394 et seq. However, recent reform efforts plan to introduce the
mandatory interrogation of the defendant in some cases, e.g. before issuing a penalty order for over
4 months of imprisonment, see art. 352a of the preliminary draft regarding a reform of the CPC
submitted by the Swiss Federal Council in December 2017, available online at <https://www.bj.
admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November
2018.

165 And thus, only rarely “rejected”, Riklin, 2016 at 486 et seq.; Gilliéron/Killias, 2007 at 390 et
seq.

166Riklin, 2016 at 485; Thommen, 2013 at 94 et seq.

167See the enumeration in Riklin, 2016 at 495 et seq.; see also the references on critical scholars in
Schweizer, 2013 at 1387 fn. 84.

180nly in 5 % of the cases does the summary penalty order not become a legally binding
judgment, but the case will go to court, see Schweizer, 2013 at 1380.

16‘)Gilliéron/Killias, 2007 at 383 et seq. and 390 et seq.; critical Riklin, 2016 at 485.


https://www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf
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2.2 Relevance of the Truth and Individual Rights
in Criminal Trials

2.2.1 Public Interest in Determining the Truth

In continental Europe, the public traditionally expects the truth to be established
following a criminal trial. Due to widespread interest in criminal proceedings,
prosecution authorities are under considerable public pressure to establish the truth'”’
and prosecute, particularly in high-profile cases. In contrast, the idea that the alleged
perpetrator has human rights that could potentially restrict the search for truth
receives little public support.'”" This is also reflected in the skeptical, and sometimes
disapproving, portrayal of criminal procedures in the media, especially where relevant
evidence is excluded. This can be observed in even the most well-reputed Swiss
newspapers, such as the NZZ (Neue Ziircher Zeitung). For example, in a case where a
defendant was acquitted after illegally obtained evidence was excluded, the NZZ
reported that the accused was “profiting” from faulty procedure.'’? The public
emphasis on the importance of finding the truth is also illustrated by the growing
discontent with public prosecutors “acting like judges” and routinely issuing sum-
mary penalty orders without the scrutiny of a formal, transparent procedure. The same
goes for accelerated proceedings (a form of negotiated justice'”*) which carry with
them an elevated risk of a miscarriage of justice given that a defendant might confess
solely to ensure a particular outcome.'”*

2.2.2 Presenting the “Truth” to the Public

In Switzerland, the fact-finding process prior to a trial is not public'”® and the
investigative work and its results are not officially published by the authorities.
Instead, information is published by the media, which tend to be motivated by
sensationalist news and are often inadequately informed.

7" Thommen/Samadi, 2016 at 84.

Vetterli, 2012 at 450.

172NZZ online 5 August 2002, Ausschlaggebender Beweis darf nicht verwertet werden. Freispruch
fiir Polizisten trotz Tatverdacht, available online at <https://www.nzz.ch/article8BGKE-1.414015>,
accessed 22 November 2018.

73For both NZZ online 19 April 2013, Immer mehr Strafbefehle. Der Staatsanwalt als Richter,
available online at <https://www.nzz.ch/zuerich/der-staatsanwalt-als-richter-1.18067194?reduced=
true>, accessed 22 November 2018; also Brun, 2015 at 99 et seq. with further references.
174NZZ 29 March 2016 at 9, Deals in Strafverfahren hiufen sich. Kritiker befiirchten, dass
Beschuldigte unter Druck falsche Gestiandnisse ablegen.

75 A1t. 69 (3) lit. a CPC; Schmid, 2017 at § 15 no. 265.


https://www.nzz.ch/article8BGKE-1.414015
https://www.nzz.ch/zuerich/der-staatsanwalt-als-richter-1.18067194%3freduced%3dtrue
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With few exceptions, the main hearings and the presentation of evidence before
courts of first instance'’® (and the Swiss Supreme Court'’”) are public. Court
proceedings on compulsory measures, such as rulings on search warrants, pre-
ventative detention, or remand are not public.'”® However, judgments rendered by
the courts of first and second instance,179 as well as the Supreme Court,180 are open
to the public. Since April 2016, the Supreme Court has also made publicly available
short video recordings of select proceedings.'®!

2.2.3 Miscarriages of Justice

A study on miscarriages of justice in Switzerland found that during the period
between 1995 and 2004, 237 judgments had been set aside by cantonal courts in
retrial proceedings. At first sight, this does not seem to be a large number when
compared to the tens of thousands of judgments handed down each year but, given
that the requirements for a retrial are very strict, the actual number of miscarriages
of justice is likely several times higher.'®* In almost all of these cases, the contested
judgment was decided in favor of the defendant.'®* It is also noteworthy that 67.5%
of those cases concerned summary penalty orders which, as previously mentioned,
are particularly prone to error."® This is due to the fact that summary penalty orders
are issued after only a cursory examination of the facts.'®> Given the nature of this

76 A1t. 69 (1) CPC; art. 30 (3) Swiss Federal Constitution; art. 6 (1) ECHR and art. 14 (1)
ICCPR 1I. The exceptions (for example for the proceedings of second instance and in case of
prevailing interest in secrecy) are mentioned in art. 69 (3) and art. 70 CPC as well as in other
particular provisions, Schmid, 2017 at § 15 no. 260 et seq.

77 Art. 59 (1 and 2) BGG.

'78Art. 69 (3) lit. b CPC.

79 Art. 69 (1) CPC; Schmid, 2017 at § 15 no. 261. In case the defendant waived the right to the
public pronouncement of the judgment or in case of a summary penalty order, the decisions are
open for public inspection.

180A1t. 27 (1) BGG; art. 59 (3) BGG.

8IMedia  Release of the  Swiss Supreme Court: ,Filmaufnahmen zu o&ffentlichen
Urteilsberatungen* of 27 April 2016, available online at <https://www.bger.ch/files/live/sites/
bger/files/pdf/de/11.5.2_15.0.0.3_01_2016_yyyy_mm_dd_T_d_14_41_15.pdf>, accessed 22
November 2018.

'®2Gilli¢ron/Killias, 2007 at 387.

'8 Gilliéron/Killias, 2007 at 388.

1845ee Gilliéron/Killias, 2007 at 388 et seq.

185Gilliéron/Killias, 2007 at 389; see above 2.2. However, recent reform efforts plan to introduce
the mandatory interrogation of the defendant in some cases, e.g. before issuing a penalty order for
over 4 months of imprisonment, see art. 352a of the preliminary draft regarding a reform of the
CPC submitted by the Swiss Federal Council in December 2017, available online at <https://www.
bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22
November 2018.


https://www.bger.ch/files/live/sites/bger/files/pdf/de/11.5.2_15.0.0.3_01_2016_yyyy_mm_dd_T_d_14_41_15.pdf
https://www.bger.ch/files/live/sites/bger/files/pdf/de/11.5.2_15.0.0.3_01_2016_yyyy_mm_dd_T_d_14_41_15.pdf
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approach, it is also likely that exclusionary rules are applied perfunctorily and the
reliability of the evidence is, therefore, diminished.

3 Limitations of Fact-Finding with Exclusionary Rules
in Switzerland

3.1 Exclusionary Rules in Swiss Criminal Proceedings

3.1.1 Rationale

As the primary aim of criminal proceedings is to establish the truth, exclusionary
rules require special justification.'®® The rationale behind exclusionary rules'®’ is
not clearly established in Swiss legal literature and case law. Three primary justi-
fications have been proffered: to safeguard procedural rules (including individual
rights), to establish the material truth, and to discipline prosecution authorities.

Some see the primary rationale behind exclusionary rules as a guarantee that
criminal procedure conforms with the rule of law and that authorities do not
infringe upon individual rights, which are more important than the search for the
truth."®® This is of particular significance in criminal proceedings due to the gravity
of the possible sentences.'® The exclusion of illegally obtained evidence is thus
understood as a safeguard for the accused’s rights and a means of preserving the
presumption of innocence.'® Indeed, the Supreme Court has stated that the accu-
sed’s right to a fair trial includes the exclusion of unlawfully collected evidence.'®!
In a 1994 decision, the Supreme Court emphasized that after evidence has been
illegally collected, the only way to honor the human rights of the accused is to
ensure that such evidence is not used against him or her.'??

The justification for the argument that exclusionary rules ensure the reliability of
evidence primarily refers to evidence obtained through torture or other improper
force. Because such evidence is deemed unreliable due to coercion, exclusionary
rules are seen as necessary to protect the fact-finding process. Therefore, it is argued
that the establishment and enforcement of exclusionary rules can optimize the
ascertainment of truth in criminal proceedings.'”® In cases where the witness or

186Gless in Niggli et al., 2014 at art. 139 no. 23.

'%7See in detail Fornito, 2000 at 51 et seq.

188For more on this double purpose, see Wohlers/Blasi, 2015 at 159 with further references.
189Groner, 2011 at 135.

190Gless/Martin, 2015 at 163.

YIBGE 131 I 272, consid. 3.2.1; also Gless/Martin, 2015 at 162 et seq. with further references.
192BGE 120 Ia 314, consid. 2.c.

31n detail Ruckstuhl, 2006 at 20 et seq.; also Gless/Martin, 2015 at 163; Gless in Niggli et al.,
2014 at art. 141 no. 6.
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suspect has not been under duress, the exclusion of evidence is more likely to
hinder the search for the material truth.'**

The disciplinary component of exclusionary rules refers to the potential deterrent
effect they have upon misconduct by prosecution authorities, and in particular,
police officers. While in the United States this is considered to be the primary goal
of exclusionary rules, the same rationale is subject to controversial debate in
Switzerland.'” Some Swiss scholars reject the general applicability of this
approach because the concept of disciplining prosecution authorities does not fit
into the inquisitorial Swiss system where the prosecution authorities are legally
obliged to gather both incriminatory and exculpatory evidence'”® and are not a
party to the criminal proceedings.'”’ However, the dominant opinion in Swiss
scholarship maintains that one of the primary purposes of exclusionary rules is to
render human rights violations by law enforcement unnecessary since the resulting
evidence cannot be used. Thus, according to this line of reasoning, exclusionary
rules also have the secondary effect of disciplining prosecution authorities.'”® Since
this view emphasizes the preventive rather than punitive element of exclusionary
rules, its proponents argue that it is compatible with the inquisitorial Swiss criminal
procedure system.'®® In fact, this aspect of exclusionary rules (disciplinary mea-
sures for prosecution authorities) is one reason they are said to safeguard human
rights. Therefore, one could argue that, at least with respect to the use of torture and
the use of unauthorized compulsory techniques by prosecution authorities, exclu-
sionary rules can help to (1) enforce human rights by discouraging authorities from
violating human rights or by removing from trial any evidence gained in violation
of human rights, and (2) establish the material truth.

3.1.2 The CPC’s System of Exclusionary Rules

As noted above, exclusionary rules place procedural limitations on the fact-finding
process.”” In Switzerland, the legislature established comprehensive, explicit
provisions on the taking of evidence and its admissibility in criminal proceedings

194SChlauri, 2003 at 100; but see Ruckstuhl, 2006 at 20, who claims that all influence exerted
during the taking of evidence might change the content of the evidence.

195Wohlers/Blisi, 2015 at 159.

19 Art. 6 (2) CPC.

TFornito, 2000 at 59; Gless/Martin, 2015 at 164; Haring, 2009 at 238.

'%8Gless, 2016 at 130; Gless in Niggli et al., 2014 at art. 141 no. 6; Gless/Martin, 2015 at 163 et
seq.; also Fornito, 2000 at 59; Groner, 2011 at 135; Héring, 2009 at 238; Thommen/Samadi,
2016 at 81 et seq., 84; Vest/Eicker, 2005 at 891; Vetterli, 2012 at 456; see also the discussion in
the National Council in: Official Bulletin of the National Council, Summer Session 2007 at 955
et seq.

199Gless/Martin, 2015 at 164 et seq. with further references. However, also the sanctioning aspect
is mentioned, Vetterli, 2012 at 456 with further references.

200gee above 2.1.1.3.
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through art. 139-141 CPC. This regulation, which is unique in Europe, is an
important step towards upholding the rule of law.?*' However, art. 141 CPC leaves
some unanswered questions regarding evidence exclusion.?’?

Prior to the adoption of art. 139-141 CPC, evidence exclusion was regulated
very differently across cantons.’” When the federal legislature drafted art.
141 CPC, it adopted principles that were developed based upon an overview of the
various cantonal provisions and the requirements of federal law.”** However, in
contrast to the previous discussion of case law on the matter,”” the legislature
intended that the admission of unlawfully obtained evidence be the exception rather
than the rule.””® The new core provisions of the CPC on the exclusion of evidence
are found in art. 140 and 141 CPC. Article 140 (1) CPC addresses prohibited
methods of obtaining evidence, stating that “the use of coercion, violence, threats,
promises, deception and [other] methods that may compromise the ability of the
person concerned to think or decide freely are prohibited when taking evidence.”
Article 140 (2) CPC adds that “such methods remain unlawful even if the person
concerned consents to their use.”"’

As to the legal framework on evidence exclusion, art. 141 CPC constitutes a
blanket exclusionary rule and contains 5 sections. It reads:

(1) Evidence obtained in violation of Article 140 is not admissible under any
circumstances. The foregoing also applies where this Code declares evidence
to be inadmissible.

(2) Evidence that criminal justice authorities have obtained by criminal methods or
by violating regulations on admissibility is inadmissible unless it is essential
that it be admitted in order to secure a conviction for a serious offence.

(3) Evidence that has been obtained in violation of administrative regulations is
admissible.

(4) Where evidence that is inadmissible under paragraph 2 has made it possible to
obtain additional evidence, such evidence is not admissible if it would have
been impossible to obtain had the previous evidence not been obtained.”*®

20'Gless, 2016 at 128 et seq.; Gless in Niggli et al., 2014 at art. 141 no. 1; Gless, 2012 at 136.

2025¢e in detail Hiring, 2009 at 118 et seq.; Gless, 2016 at 134.

20350 the examples in Gless in Niggli et al., 2014 at art. 141 no. 5.

204Gless in Niggli et al., 2014 at art. 141 no. 2. See in detail to the legislative process Gless, 2007
at 401 et seq.; Hersch, 2012 at 359, 363, 367, 371 et seq. however, explains in detail various
differences between art. 141 (2) CPC and the Supreme Court’s case law.

*BSee below 3.1.3.

206Vetterli, 2012 at 462 referring to Official Bulletin of the National Council, Summer Session
2007 at 955 et seq.

207See generally Gless, 2010 at 149 et seq.

208Recent reform efforts plan to amend art. 141 (4) CPC by extending its scope of application also
to evidence inadmissible under paragraph 1 of art. 141 CPC, see art. 141 (4) of the preliminary
draft regarding a reform of the CPC submitted by the Swiss Federal Council in December 2017,
available online at <https://www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/
vorentw-d.pdf>, accessed 22 November 2018.
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(5) Records relating to inadmissible evidence shall be removed from the case
documents, held in safekeeping until a final judgment has concluded the pro-
ceedings, and then destroyed.

Article 141 CPC does not prescribe the general exclusion of all evidence
gathered in violation of the law. Rather, it differentiates between absolute exclu-
sionary rules, relative exclusionary rules, and violations of administrative
regulations.**’

Article 141 (1) CPC establishes the absolute exclusionary rule, which does not
allow the use of judicial discretion'%: If evidence falls under the auspices of art.
141 (1) CPC, its exclusion is mandatory.211 Such evidence includes that which is
obtained through explicitly prohibited methods, including coercion, violence,
threats, promises, deception and other methods that may compromise the ability of
the person concerned to think or decide freely, as well as evidence excluded pur-
suant to other provisions of the CPC.2'? The latter includes, for instance, the
exclusionary rules found in art. 158 (2) CPC (statements made prior to the accused
being informed of the proceedings against them and their legal rights)*'* and in art.
289 (6) CPC (unauthorized undercover irwestigations).214

Alternatively, art. 141 (2) CPC provides a so-called “relative” exclusionary rule,
which gives courts some discretion in deciding the admissibility of evidence.”'’
The exclusionary rule of art. 141 (2) CPC is termed relative because it only
excludes evidence in principle. The admission of the same evidence remains pos-
sible under art. 141 (2) CPC if it is essential to establish the facts of a serious
offence.?'® This provision applies to evidence gathered through criminal means that
do not require exclusion under art. 141 (1) CPC*"” or evidence gathered in violation
of regulations on admissibility (Giiltigkeitsvorschriften). Regulations on admissi-
bility are legal provisions deemed so crucial to the safeguarding of individual rights
that their objective can only be achieved if their violation results in the invalidity of
any subsequent action(s) and the exclusion of evidence garnered.?'® In contrast, the
violation of administrative regulations®'® does not require the exclusion of evidence

2090berholzer, 2012 at no. 702.

210G]ess/Martin, 2015 at 167.

2pieth, 2016 at 192; Schmid, 2017 at § 58 no. 793.

2128¢¢ the enumeration in Gless in Niggli et al., 2014 at art. 141 no. 48 et seq.
213pieth, 2016 at 193.

214Gless/Martin, 2015 at 167 et seq.

213Gless/Martin, 2015 at 168 et seq.; Pieth, 2016 at 194 et seq.

21%0berholzer, 2012 at no. 705.

217See in detail Hersch, 2012 at 366 et seq.; also Gless in Niggli et al., 2014 at art. 141 no. 65 as
well as the example in Thommen/Samadi, 2016 at 69 et seq. with further references; see also BGE
141 IV 417, consid. 2.

28Bundesblatt, 2006 at 1183 et seq.; BGE 139 IV 128, consid. 1.6.

219“Designed to guarantee the smooth administration of criminal proceedings”, Thommen/Samadi,
2016 at 71; also Vest/Eicker, 2005 at 890.
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obtained thereafter (as art. 141 (3) CPC states). It may, however, lead to disciplinary
sanctions.**"

Atrticle 141 (2) CPC is criticized on several fronts. First, it can be difficult to
apply as a result of vague verbiage, which has led to numerous attempts at defining
the terms “serious offence”' and “essential.”*** The differentiation between reg-
ulations on admissibility and administrative regulations has also been critiqued.**
As regulations on admissibility have the primary aim of safeguarding individual
rights, it should follow that their violation always results in the evidence being
excluded without any exceptions.”** However, the exception for serious offences
found in Art. 141 (2) CPC negates this rationale and more or less implies that the
severity of the crime committed can justify the violation of procedural rules (or
even crimes) by the police and may even encourage such misconduct.”?> This idea
has been summed up in the legal literature using the phrase: “The bigger the crime,
the smaller the chance of a fair trial.”**° It is undeniable that defendants accused of
serious offenses are in greater need of procedural safeguards yet it is in this very
context that a defendant’s rights are most often compromised.”?” To minimize the
problems raised by art. 141 (2) CPC, the admission of illegally obtained evidence
should only be considered if other interests such as the accused’s individual rights
do not disproportionately outweigh the public interest in fighting crime.*®

Ultimately, it is problematic to give courts the discretion to balance competing
interests when it comes to the exclusion of evidence. Additionally, it is much more
difficult for a court to knowingly acquit a guilty defendant by excluding evidence
than it is for the legislature to set procedural limitations to the search for truth in
order to secure fair trials.”*’ As such, a more definitive rule would be preferable. On
the other hand, exclusionary rules that are too strict and do not provide the courts
with any discretion can also lead to judges finding ways to reassert their authority

229Thommen/Samadi, 2016 at 71.

221Gless in Niggli et al., 2014 at art. 141 no. 72; Hersch, 2012 at 368 et seq.; Ruckstuhl et al., 2011
at no. 556; Wohlers/Blsi, 2015 at 164 et seq., all with further references.

222t is particularly disputed whether a balancing approach is still possible under the terms of art.
141 (2) CPC; see Hersch, 2012 at 369 et seq. with further references; see also below at 3.3.;
Ruckstuhl et al., 2011 at no. 557, however, state that the term “essential” has no independent
significance.

223Donatsch/Cavegn, 2008 at 165 et seq. with further critical points; also Fornito, 2000 at 239 et
seq.; Gless in Niggli et al., 2014 at art. 141 no. 74; Haring, 2009 at 239 et seq.; Keller, 2011 at 245;
Vest/Hohener, 2009 at 102; Vetterli, 2012 at 463.

224etterli, 2012 at 463.
22>Thommen/Samadi, 2016 at 84 et seq.; Vest/Eicker, 2005 at 891; Vest/Hohener, 2009 at 103.
226Thommen/Samadi, 2016 at 85 et seq.

227Gless, 2010 at 157; Gless, 2012 at 140; Oberholzer, 2012 at no. 706; Fornito, 2000 at 250; Vest/
Eicker, 2005 at 891; also Vest/Hohener, 2009 at 103; Vetterli, 2012 at 457; Thommen/Samadi,
2016 at 84.

228Gless/Martin, 2015 at 169.
229Vetterli, 2012 at 458 et seq.
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by creatively interpreting the provisions and potentially encouraging their
nonenforcement.**°

A distinct provision of the Swiss CPC is art. 141 (4), which excludes indirect (or
derivative) evidence that would have been impossible to obtain without the use of
evidence deemed inadmissible under art. 141 (2) CPC.?*! This is unique because
the fruit of the poisonous tree doctrine, while typical of adversarial systems, is
rarely found in inquisitorial criminal justice systems.

3.1.3 Jurisprudence of the Supreme Court

The Swiss CPC established a legal framework of fairly strict exclusionary rules.
This led to conflicts in their application because, among other things, Swiss courts
had formerly enjoyed wide discretion in the application of their respective cantonal
codes.”®* The Swiss Supreme Court was previously using a balancing approach to
evidence exclusion in criminal proceedings. Under this approach, the question of
whether or not a piece of evidence was admissible at trial was determined by the
court after balancing the varying interests of the particular case.”®® While this
allowed for a thorough consideration of all aspects of the particular case, it included
with it the risk that courts would justify purely subjective decisions.”** It also had
the potential of leading to inconsistent decisions across cases, as is highlighted by
the Supreme Court’s case law on exclusionary rules.”*

Today, the strict exclusionary rules of the CPC grant little discretional power to the
courts.”*® Courts are allowed to return to a balancing approach only where the CPC
fails to give an answer about the admissibility of a particular piece of evidence. This is
the case for the exclusion of evidence resulting from principles based on so-called
autonomous exclusionary rules (“selbstindige Beweisverwertungsverbote”), or the
taking of evidence through private individuals, and the exclusion of exonerating

20Gless/Martin, 2015 at 179 et seq.

Z1However, recent reform efforts plan to amend art. 141 (4) CPC by extending its scope of
application also to evidence inadmissible under paragraph 1 of art. 141 CPC, see art. 141 (4) of the
preliminary draft regarding a reform of the CPC submitted by the Swiss Federal Council in
December 2017, available online at <https://www.bj.admin.ch/dam/data/bj/sicherheit/
gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November 2018.

232Gless/Martin, 2015 at 160 et seq.

**BGE 130 I 126, consid. 3.2.; BGE 120 Ia 314, consid. 2.d.

Z4Wohlers/Blisi, 2015 at 160; also Fornito, 2000 at 248 et seq.; Hiring, 2009 at 245 et seq.; Vest/
Eicker, 2005 at 890 et seq.

235Vest/Héhener, 2009 at 102 et seq.

**Gless/Martin, 2015 at 171.


https://www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf
https://www.bj.admin.ch/dam/data/bj/sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf
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evidence.??’ However, the restriction of discretion through art. 141 CPC should not
be overestimated either given that the legislature sought to codify the current juris-
diction of the Supreme Court with this provision.”*® Despite this rationale, there are
some deviations. Section 2 of art. 141 CPC, in particular, differs from the Supreme
Court’s earlier case law.* Specifically, the provision only allows evidence obtained
by illegal means or in violation of regulations on admissibility to be admitted if it is
essential to the resolution of a serious offense. The statute does not mention the
additional balancing criteria the Supreme Court had been relying upon in the case law
up to that point, including the determination of whether the evidence could have been
obtained legally”*” and the application of the principle of a fair trial.**' The continued
applicability of such criteria under the terms of art. 141 (2) CPC is disputed in the legal
literature.>**

In addition to the aforementioned changes, the legislature has emphasized that the
exclusion of evidence under the terms of art. 141 (2) CPC (which does leave some
discretion to the courts) should be the rule and that the admission of evidence gathered
by violation of regulations on admissibility or a criminal offense must be the
exception.>** Before the CPC was enacted, the Supreme Court made the exclusion of
evidence the exception rather than the rule by applying the balancing approach.***
Under this approach an increasing number of minor offenses were classified as “se-
rious offence” for the purposes of evidence admission.”*> However, in a more recent
judgement (still under cantonal law) the Supreme Court stated that offenses punish-
able by imprisonment up to three years or a fine (“Vergehen”)**® represent relatively

27See in detail Hiring, 2009 at 118 et seq.; also BGE 133 IV 329 consid. 4.4., referring to
exclusionary rules explicitly mentioned in a special law. Autonomous exclusionary rules provide
for the exclusion of legally obtained evidence in case that other interests outweigh the interest in
using the evidence, Gless in Niggli et al., 2014 at art. 141 no. 9 et seq.; Vest/Hohener, 2009 at 98
et seq.; Wohlers/Blasi, 2015 at 160 and 161 et seq.

2385ee above 3.1.2.

2398ee Hersch, 2012 at 363, 367, 371 et seq.

240BGE 130 I 126, consid. 3.2; BGE 103 Ia 206 consid. 9.b.; BGE 96 T 437, consid. 3.b.; Vest/
Eicker, 2005 at 889, 892; Vest/Hohener, 2009 at 105 et seq.

241BGE 137 1 224; BGE 131 I 272 consid. 3.2.3.5 et seq.; Vest/Hohener, 2009 at 103; Vetterli,
2012 at 460 et seq.

242 Answering in the negative Hersch, 2012 at 361, 367 et seq., 372 with further references; also
Wohlers/Blasi, 2015 at 164 et seq.; Haring, 2009 at 243 et seq. on the other hand, points out that

the legislator wanted to establish a balancing approach, however limited.

2%The discussion in the National Council in: Official Bulletin of the National Council, Summer

Session 2007 at 955 et seq.; also Vetterli, 2012 at 462; Hersch, 2012 at 367 et seq.; Vest/Hohener,
2009 at 107.

244See in detail Vest/Hohener, 2009 at 95 et seq.; also Hersch, 2012 at 358; Keller, 2011 at 234;
Vetterli, 2012 at 458.

245Vetterli, 2012 at 458 et seq. with further references.

2% A1t. 10 (3) Swiss Criminal Code (SCC) of 21 December 1937 (Status as of 1 January 2017),
available online at <https://www.admin.ch/opc/en/classified-compilation/19370083/index.html>,
accessed 22 November 2018.


https://www.admin.ch/opc/en/classified-compilation/19370083/index.html
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grave, but not very serious offenses, thereby ruling in favor of excluding illegally
obtained evidence in these cases.”*” This judgment was commended by legal scholars
and said to mark an important change in the Court’s jurisprudence.”*®

Despite some changes, the Swiss Supreme Court has generally continued to try
to find ways to preserve its balancing power since the CPC was enacted.”*” This is
especially the case in its restrictive application of the absolute exclusionary rule (cf.
art. 141 (1) CPC) and the fruit of the poisonous tree doctrine (cf. art. 141 (4)
CPC).*" Since the Supreme Court did not elaborate on clear criteria for the dis-
tinction between regulations on admissibility (cf. art. 141 (2) CPC) or mere ad-
ministrative regulations, there has been a tendency for evidence to be admitted.>!
At the same time, it has also categorized several important provisions (e.g. the
search of a person without a warrant) as administrative regulations,”? thereby
allowing the admission of evidence obtained through their violation.”>> This
practice has rightfully been criticized by legal scholars.”>* It is not the case,
however, that the Supreme Court categorically admits evidence wherever possible;
there have been other situations where it has decided to exclude evidence.”’

3.1.4 Enforcement of Exclusionary Rules

Violations of procedural rules and individual rights by the prosecution authorities
cannot be undone. The negative consequences for the defendant, however, can be
eliminated effectively through exclusionary rules where any tainted (incriminating)
evidence is removed in its entirety from the file and not considered in the judg-
ment.”>® The Code endorses this idea in Art. 141 (5) CPC which stipulates that all
records relating to excluded evidence must be removed from the criminal files and
kept separately until the final judgment, after which they are to be destroyed.
Therefore, the excluded evidence should not be available to the prosecuting

2TBGE 137 1 218, consid. 2.3.5.2.; the recent cantonal decision of the Kantonsgericht Schwyz,
Strafkammer, of 20 June 2017, STK 2017 1, consid. 4.b.

248V etterli, 2012 at 461.
249Gless/Martin, 2015 at 178 (referring to BGE 138 IV 169), 179 et seq., with further references.

250Wohlers/Blisi, 2015 at 169; regarding the jurisprudence on the exclusion of indirect evidence,
see below 3.2.5.2.

251W0hlers/Bléisi, 2015 at 164; also Gless, 2010 at 156; Gless, 2012 at 139; Gless in Niggli et al.,
2014 at art. 141 no. 74; Vest/Hohener, 2009 at 102.

22See, for instance, BGE 141 IV 423, consid. 3 regarding the legal instruction of judicial experts.
23BGE 139 IV 128, consid. 1.7.; see also the examples in Gless in Niggli et al., 2014 at art.
141 no. 74.

***Thommen/Samadi, 2016 at 71; Wohlers/Blasi, 2015 at 166.

25For instance, BGer 6B_1025/2016 of 24 October 2017, consid. 1; BGer 6B_656/2015 of 16
December 2016, consid. 1; BGE 141 IV 220, consid. 5.

256Vetterli, 2012 at 455 et seq.



The Potential to Secure a Fair Trial Through Evidence ... 43

authorities at any point in time during the investigation or court proceedings.”>’ At
first sight, art. 141 (5) CPC seems to specify clear rules, but in practice its appli-
cation has led to problems, particularly where the excluded evidence relates to more
than one defendant or is (also) potentially exonerating.>>®

Another issue with the CPC is that it does not contain any provisions addressing
the way in which the exclusionary rules are to be enforced.>>® Specifically, the CPC
does not outline which authority (judge(s) of fact, judges within the appellate body,
or another authority) should decide the admissibility of evidence and at which stage
of the proceedings. Typically, the judge(s) of fact decide*® all substantive questions
based on the complete criminal file, generally in the form of a conviction or an
acquittal. The court of appeal is then tasked with examining only specifically
contested procedural steps based on excerpts from the case file and providing an
opinion in the form of an interim decision.®!

The Swiss Supreme Court holds that the judges of fact have the authority to
determine whether or not to exclude evidence from the main trial, > although there
are some exceptions, for example, where the law®® explicitly stipulates the
immediate restitution or destruction of illegally obtained evidence.?** There, the
prosecution is required to exclude the evidence during the preliminary investiga-
tion.”®> With respect to illegally obtained confessions, the Supreme Court held that
judges of fact should not have access to the confession for fear that they may
consider it in the final judgment despite its exclusion.”® Unfortunately, the
Supreme Court has not elaborated on this last exception. In fact, it has made
inconsistent statements on the matter, commenting that it is not in and of itself a
problem that judges of fact have knowledge of illegally obtained evidence because
they can be expected to refrain from considering it in their decisions.”®’

Z7Donatsch/Schwarzenegger/Wohlers, 2014 at 122.

258Donatsch/Schwarzenegger/Wohlers, 2014 at 122.

2¥Geisselhardt, 2014 at 300.

2°Depending on the canton, the instance and the case, the court can consist of a single judge, three
or five judges, Oberholzer, 2012 at no. 99 et seq.; art. 19 (2) CPC, art. 395 CPC.

261gee generally Geisselhardt, 2014 at 300 et seq.

262BGE 141 IV 289, consid. 1.2.; BGer 1B-179/2012 of 13 April 2012, consid. 2.4.; also BGE 120
Ia 314, consid. 2.c. et seq., saying that evidence may be excluded in the trial. In BGE 122 1 182,
consid. 4.c. (a decision dating from 1996 on evidence obtained by telephone tapping), however,
the SSC emphasized that in certain cases the exclusion of evidence by a court may be necessary
even during the preliminary proceedings.

2635ee e. g, art. 277 CPC (on the monitoring of post and telecommunications) or art. 289 (6) CPC
(on undercover investigations).

26“BGE 141 IV 284, consid. 2.3.; BGE 141 IV 289, consid. 1.3.

265Hansjakob in Donatsch et al., 2014 at art. 277 no. 10, regarding art. 277 CPC on the findings of
unauthorized surveillence.

26BGer 1B_445/2013 of 14 February 2014, consid. 1.2 et seq.; also BGer 1B_124/2014 of 21
May 2014, consid. 1.2.3.; also BGE 122 1 182, consid. 4.c).

2'BGE 141 IV 289, consid. 1.2.; also BGer 1B_124/2014 of 21 May 2014, consid. 1.2.4.
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The jurisdiction of the judge(s) of fact remains disputed by legal scholars. Some
agree with the Supreme Court’s view because art. 343 (2) CPC stipulates that
judges of fact are competent to re-take improperly obtained evidence during pre-
liminary proceedings.*®® This is related to the idea that judges of fact should have
unrestricted access to all available evidence®®® because only then can they fully
evaluate the interests of all parties involved and make a determination as to whether
the proceedings as a whole are fair.>’° Other scholars, however, have made con-
vincing arguments criticizing the jurisdiction of judges of fact based upon the
premise that the subsequent removal of evidence from the files does not erase the
judges’ knowledge of it. As a result, it is likely that they will still consider excluded
evidence in their decisions,””" which significantly reduces the effectiveness of
exclusionary rules. This is even more problematic when crucial incriminating
evidence is involved because judges seem to have difficulty in acquitting a
defendant that is apparently guilty.”’* Furthermore, because exclusionary rules are
binding at all stages of the judicial process, they must be considered in every
procedural decision—and always with the same standards.”’> This is particularly
important given the fact that, practically speaking, the police exert significant
influence over the fact-finding process.274 They should, therefore, also investigate
exonerating evidence and potentially even implement exclusionary rules in order to
effectively secure a fair trial. Thus, it seems preferable to grant defendants the right
to request that evidence be excluded (and the right to appeal a denial of this request)

268Geisselhardt, 2014 at 301, 304, with exceptions at 305; also Groner, 2011 at 142; Oberholzer,
2012 at no. 714. However, art. 343 (2) CPC only stipulates that the court should re-take evidence
in case it was improperly obtained in the preliminary proceedings, but it does not prohibit another
authority to decide on the exclusion of the improperly obtained evidence.

26"Geisselhardt, 2014 at 301, 302, 304; also Oberholzer, 2012 at no. 714. Gless in Niggli et al.,
2014 at art. 139 no. 15, however, argues that only lawfully obtained evidence may be the basis for
the free assessment of evidence.

270Geisselhardt, 2014 at 302 et seq., 304; differing, however Wohlers/Blasi, 2015 at 171.
271Wohlers, 2016 at 430 et seq.; Wohlers/Blasi, 2015 at 169 et seq.; also the illustration of this
problem in Gless, 2013 at 346; the same argument in BGE 122 I 182, consid. 4.c. on evidence
obtained by telephone tapping: “Zudem besteht stets die Gefahr, dass der einmal zur Kenntnis
genommene Inhalt von Schriftstiicken auch bei formlicher Entfernung aus den Akten haften bleibt
und Entscheidungen mitbeeinflussen kann. Aus Griinden eines wirksamen Grundrechtsschutzes ist
es daher nach Art. 36 Abs. 4 BV geboten, dass auf entsprechenden Antrag hin die Zuldssigkeit der
Telefonabhorung von Gesprdchspartnern des Beschuldigten und Mitbeniitzern des iiberwachten
Telefonanschlusses bereits im Untersuchungsstadium gepriift wird.” Differing, however, BGE 141
IV 289, consid. 1.2. “Von diesem [dem Sachrichter] kann erwartet werden, dass er in der Lage ist,
die unzuldssigen Beweise von den zuldssigen zu unterscheiden und sich bei der Wiirdigung
ausschliesslich auf Letztere zu stiitzen.” As well as BGer 1B_124/2014 of 21 May 2014, consid.
1.2.2., differentiating, however, in consid. 1.2.3., referring to BGer 1B_445/2013 of 14 February
2014, consid. 1.2 et seq.

22yetterli, 2012 at 457 et seq.

23Gless in Niggli et al., 2014 at art. 141 no. 35.

2745ee above 2.1.3.1.
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during preliminary proceedings.”’> However, the authority that judges of fact have
over the application of exclusionary rules does not equate to sole control over
exclusionary rules. Rather, it should be the duty of the acting authority at each stage
of the proceedings (police, public prosecution, judges) to examine whether evi-
dence must be excluded—even if in the end judges of fact view it anyway.

Under Swiss law, if a party to criminal proceedings (particularly an accused)
wants to make a motion for the exclusion of evidence, he or she can submit a
request to the person in charge of the proceedings.?’® This is possible during both
the pre-trial proceedings®’’ or the main hearing.”’® It is recommended that the
request be submitted as soon as practicably possible—in fact, if the exclusionary
rule is not invoked until the appeal proceedings, the defendant might be considered
to be capitalizing on the situation and his or her request denied as a result.”””
Depending on the stage of the proceedings, the prosecution or the court determines
whether to exclude evidence in an interim decision.”®” The Supreme Court has held
that until such a decision is made, the evidence in question may still be used for
intermediate decisions and to support further investigation, unless it is a priori
inadmissible.®' In order to estimate whether unauthorized compulsory techniques
have been used, the courts rely on the continual documentation and recording of the
evidence collected.?®*

According to the jurisprudence of the Supreme Court, where the request to
exclude evidence is denied, there is no right to object”®® except where mentioned
above. Under these exceptions, the defendant has the opportunity to appeal the
interim decision not to exclude evidence to an appellate court and, if necessary, the
Swiss Supreme Court. For cases that do not fall under one of the exceptions, the
aggrieved party is free to repeat the request for exclusion®®* or, alternatively, appeal
the final decision”® if based upon the contested evidence.?®® The court of appeals

25Also Wohlers/Blisi, 2015 at 174.

275Wohlers in Donatsch et al., 2014 at art. 141 no. 10a.

2T"Donatsch/Schwarzenegger/Wohlers, 2014 at 122.

278 Art. 339 (1) lit. d CPC; Oberholzer, 2012 at no. 714.

270Oberholzer, 2012 at no. 716 and BGE 138 I 97, consid. 4.2.4.; dissenting Biirge, 2017 at 324.
In BGE 129 I 85, consid. 4.4., however, the SSC stated that the right to request the exclusion of
improperly obtained evidence can also be asserted in appeal proceedings.

280gee, amongst others, BGE 141 IV 289, consid. 1.1.

Z81BGer 1B_2/2013 of 5 June 2013, consid. 1.2.; BGer 1B_179/2012 of 13 April 2012, consid.
2.4.; differing Wohlers in Donatsch et al., 2014 at art. 141 no. 1 with further references.
282Gless in Niggli et al., 2014 at art. 140 no. 75; also art. 76 et seq. CPC; Oberholzer, 2012 at no.
699.

283BGer 1B_414/2012 of 20 September 2012, consid. 1.2.; BGer 1B_584/2011 of 12 December
2011, consid. 3.2.

Z84BGE 141 1V 289, consid. 2.7.

285A1t. 398 CPC; BGE 141 IV 289, consid. 1.2.; Wohlers in Donatsch et al., 2014 at art. 141 no.
10b.

286Groner, 2011 at 143; BGer 6P.124/2002 of 6 October 2003, consid. 5.
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will then evaluate the lower court’s consideration of the evidence, including the
issue of admissibility.”®” After all cantonal legal remedies are exhausted, a defen-
dant may appeal to the Swiss Supreme Court.”®® If, at any point during the process,
a court holds that evidence has been obtained improperly and, therefore, must be
excluded, the evidence may not be considered in the final judgment.”® The court
must then re-take the evidence,>*° but only within the scope of art. 141 (4) CcpC.*!

3.2 Exclusion of Illegally Obtained Evidence Following
Improper Compulsory Techniques

3.2.1 The Right Against Self-Incrimination and Improper
Compulsory Measures

The legal authority for the right against self-incrimination can be found in both
domestic and international law. First, it is expressly codified in art. 113 CPC, which
states, “The accused may not be compelled to incriminate him or herself. In par-
ticular, the accused is entitled to refuse to make a statement or to cooperate in the
criminal proceedings. He or she must however submit to the compulsory measures
provided for by the law.” At the international level, the right against
self-incrimination is considered by the European Court of Human Rights (ECtHR)
to be one of the most important components of a fair trial and is guaranteed by art.
6 (1) of the ECHR.>** It is also explicitly mentioned in art. 14 (3) lit. g of the
ICCPR 1L

The right against self-incrimination hypothetically grants a defendant the right to
refuse to collaborate whatsoever at any point during criminal proceedings.””> As a
result, prosecution authorities are not allowed to improperly compel** a defendant

2870berholzer, 2012 at no. 714.

288Gless in Niggli et al., 2014 at art. 141 no. 121; BGE 141 IV 289, consid. 1.2.; Wohlers/Blisi,
2015 at 174 argue that already the interim decision on the exclusion of evidence should be
contestable.

28‘)Groner, 2011 at 141.
2%9BGer 6B_690/2015 of 25 November 2015, consid. 3.4.; art. 343 (2) CPC.
2gll-léiring, 2009 at 253; see also above 3.1.4.

22Buropean Court of Human Rights (ECtHR), Saunders v. United Kingdom, case no. 19187/91,
Judgment (Grand Chamber) of 17 December 1996, § 68.

293 ieber in Donatsch et al., 2014 at art. 113 no. 1.

28BCtHR, Saunders v. United Kingdom, case no. 19187/91, Judgment (Grand Chamber) of 17
December 1996, § 68; see also BGE 131 1V 36, consid. 3.1.
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to collaborate.””> Whilst the authorities are permitted to use compulsory measures
under certain circumstances,””® including searching people and their property®’
and tapping their phones,”® art. 140 (1) states that “the use of coercion, violence,
threats, promises, deception and [other] methods that may compromise the ability
of the person concerned to think or decide freely are prohibited when taking
evidence.”**° Accordingly, coercing a defendant is improper and violates the right
against self-incrimination where it aims to influence or break the will of a defen-
dant.** Article 140 (1) CPC applies to any point during which time evidence is
taken, although traditionally it referred solely to the interrogation of an accused.*”’

3.2.2 Torture and Inhuman or Degrading Treatment

Law enforcement authorities are limited by all individuals’ inherent and inalienable
right to dignity, which is absolute and cannot be outweighed by other interests.’**
As a consequence, art. 3 and 15 (2) ECHR, art. 7 and 4 (2) ICCPR 1I, art. 10 (3)
BV, as well as art. 3 (2) lit. d CPC strictly prohibit gathering evidence in any
manner that violates human dignity, including the use of torture and degrading
treatment. The classification of any technique depends on the specific circumstances
of the case, such as the duration and consequences, as well as the age, sex, and
current state of health of the affected person.3°3 According to art. 1 (1) UN
Convention Against Torture (CAT),>* tormure includes “any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person.”
However, this high threshold required for an act to constitute torture has been
lowered in recent years.’”> Additionally, inhuman treatment is defined as that
which causes injuries or intense physical or psychological pain®’® while degrading

295 jeber in Donatsch et al., 2014 at art. 113 no. 37. In detail, however, it is quite controversial
what is meant by “improper compulsion”, see e.g., Macula, 2016 at. 24 et seq. with further
references.

296As art. 113 (1) CPC explicitly states.
297 Art. 249 et seq. CPC.
298 Art. 269 et seq. CPC.

29For a detailed definition of those methods, see Gless in Niggli et al., 2014 at art. 140 no. 32 et
seq.; Wohlers, in Donatsch et al., 2014 at art. 140 no. 3 et seq.

3097 jeber in Donatsch et al. 2014 at art. 113 no. 44 with further references.

31Gless in Niggli et al., 2014 at art. 140 no. 21 et seq.

302Wohlers, in Donatsch et al., 2014 at art. 3 no. 5 with further references.

303Wohlers, in Donatsch et al., 2014 at art. 3 no. 47 et seq. and 50 with further references.

3%40f 10 December 1984, available online at <www.ohchr.org/Documents/Professionallnterest/
cat.pdf>, accessed 22 November 2018.

305Wohlers, in Donatsch et al., 2014 at art. 3 no. 48 with further references.
306Wohlers, in Donatsch et al., 2014 at art. 3 no. 49 with further references.


http://www.ohchr.org/Documents/ProfessionalInterest/cat.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/cat.pdf
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treatment involves the causing of pain or degradation, for example through corporal
punishment or the threat of torture.*”’

3.2.3 Institutional Bans on Torture and the Right to Remain Silent

Swiss law provides several institutional measures banning torture and preserving
the right to remain silent, which are included in the discussion of remedies (su-
pervision, disciplinary, and criminal liability) above, although their enforcement is
problematic due to a fragmented statutory code and restricted legal practice.’’®
Other legal remedies also exist’” and a large majority of the cantons have intro-
duced a duty for doctors to report any violations of a patient’s physical or mental
well-being observable to them in their medical practice.”'” Within this system of
safeguarding individual rights, exclusionary rules are of the utmost importance—at
least in theory.

3.2.4 Exclusionary Rules Applicable to Illegally Obtained Evidence
3.2.4.1 Legal Framework

Evidence obtained through torture or other improper compulsory techniques vio-
lates art. 140 (1) CPC (prohibited methods of taking evidence) and triggers the
absolute exclusionary rule of art. 141 (1) CPC. The exclusion of such evidence is
mandatory, without exception, and is not subject to judicial discretion.”"’

The CPC does not outline a standard procedure to determine whether improper
compulsory procedures have been used in an investigation. However, some cantons
have established specific protocols in cases of criminal complaints alleging police
abuse.’'? A study by the Swiss Centre of Expertise in Human Rights (SCHR) found
numerous media reports on alleged abuse by police in Switzerland,”'? but none of
the cases studied involved violations with the specific intent of obtaining evidence
from an accused. If a defendant alleges that evidence—a confession for instance—
has been obtained in violation of the CPC, but cannot prove it, the reliability and
significance of such evidence is at the discretion of the court due to the principle of

307Wohlers, in Donatsch et al., 2014 at art. 3 no. 50 with further references. As to the threat of
torture, see ECtHR, Gdfgen v. Germany, case no. 22978/05, Judgment (Grand Chamber) of 1 June
2010, § 65, 69.

3085ee above 3.1.2 et seq. and below 3.2.4 et seq.
398ee above 2.1.3.2 et seq.

319 the other cantons, the doctor must previously seek to be released from his or her duty to
maintain secrecy; see CAT Report, 2016 at 2 et seq.

3Upieth, 2016 at 192; Schmid, 2017 at § 58 no. 793.
325ee below 2.1.3.3.
3B3Kiinzli et al., 2014 at 6 et seq. with further references.
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unrestricted access to evidence.>'* However, recent reform efforts plan to amend the
CPC by adding a new art. 78a CPC on the recording of interviews with technical
devices (such as videotaping). Such recording techniques provide an important tool
to m03ni5t0r interviews and to ensure that police and prosecutors adhere to procedural
rules.”!

3.2.4.2 Jurisprudence of the Supreme Court

As mentioned above, the mandatory exclusionary rule of art. 141 (1) CPC leaves no
discretion to the courts.>'® However, art. 140 (1) CPC leaves some room for the
courts to specify “methods that may compromise the ability of the person concerned
to think or decide freely.” Swiss Supreme Court case law on this issue indicates that
prohibited methods under this section include inducing intoxication with alcohol,*'”
using a lie detector,”'® and using narcoanalysis (“truth serum”).’'? By contrast, the
Supreme Court tends to find evidence admissible that has been obtained through
cooperation duties of administrative law.**

The use of torture in criminal proceedings does not appear to be a major problem
in Switzerland. Cases decided by the Supreme Court have primarily addressed
issues around conditions of detention and imprisonment,**' not compulsory tech-
niques in evidence gathering.

3.2.5 Admissibility of Fruit of Poisonous Tree in Cases of Torture
and Improper Compulsory Techniques

3.2.5.1 Legal Framework

Article 141 (4) CPC creates a limited version of the fruit of the poisonous tree
doctrine (i.e. the exclusion of indirect evidence). As previously mentioned, such
provisions are uncommon in inquisitorial criminal procedure systems as they stem
from adversarial criminal justice systems. As a result, there can be problems with

314Art. 10 (3) CPC, see above 2.1.1.1.

3158¢e art. 78a of the preliminary draft regarding a reform of the CPC submitted by the Swiss

Federal Council in December 2017, available online at <https://www.bj.admin.ch/dam/data/bj/
sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November 2018.

3168¢e above, 3.1.2.

37BGE 90 1 29, consid. 5.b.
38BGE 109 Ia 273, consid. 7.
319BGE 118 Ia 28, consid. 1.c.

320Macula, 2016 at 51 et seq.; see also, for instance, BGE 142 IV 207, consid. 8 et seq.; BGE 140
11 384, consid. 3.

2IBGE 141 1 141; BGE 141 IV 423; BGE 140 1 246, consid. 2.4.2.; BGE 139 IV 41.
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applying the doctrine.*** Article 141 (4) CPC codifies the Swiss Supreme Court’s
case law since 2007°** on indirect evidence.”** The provision states that such
evidence “shall not be used, if it would not have been possible to obtain it, without
relying on the previously obtained evidence.”**> Thus, the legislature opted to
create a statute that excluded some, but not all indirect evidence.>?°

Specifically, Art. 141 (4) CPC excludes only evidence that would not have been
possible to obtain without relying on evidence deemed inadmissible under art.
141 (2) CPC. Thus, the legal text of section 4 paradoxically does not explicitly
exclude indirect evidence based on primary evidence obtained by torture and other
illegal compulsory techniques. The legislature did, however, require the strict
exclusion of any evidence in these cases, which implicitly includes also indirect
evidence.”®’ Legal scholars agree that evidence excluded under the terms of the
more stringent art. 141 (1) CPC must a fortiori include exclusion of subsequent,
indirect evidence,”*® but they do not agree on the details. Whilst the prevailing
theory advocates for the strict exclusion of indirect evidence obtained following a
violation of art. 141 (1) CPC,**° other scholars argue for the application of the
limited exclusionary rule stipulated in art. 141 (4) CPC.**° As a consequence of
these debates, recent reform efforts plan to amend art. 141 (4) CPC by extending its
scope of application explicitly to evidence inadmissible under paragraph 1 and 2 of
art. 141 CPC.>!

The exclusion of indirect evidence should also be considered where authorities
seek to re-take improperly obtained evidence. In light of art. 141 (4) CPC, not only
is the illegally gathered evidence tainted, but so is the knowledge acquired through

322Gless/Martin, 2015 at 161 with further references.

323BGer 6B_211/2009 of 22 June 2009, consid. 1.4.2.; BGE 134 IV 266, consid. 5.3.; BGE 133 IV
329, consid. 4.5.

324Wohlers/Blisi, 2015 at 167.

3238ee the English translation of art. 141 (4) in Wohlers in Donatsch et al., 2014 at 703.
32Keller, 2011 at 246.

327The discussion in the Council of States, in: Official Bulletin of Council of States, Winter
Session 2006 at 1014: ,, Une preuve indirecte est également inexploitable si la premiére preuve a
été obtenue par la violation de prescriptions qui la rend inexploitable. Il y a une exception qui
découle de la derniere partie de l'alinéa 2 qui dit que la premiere preuve est exploitable a
certaines conditions*; also Pieth, 2016 at 199 and Vetterli, 2012 at 466 both with further
references.

328Gless in Niggli et al., 2014 at art. 141 no. 90; Ruckstuhl et al., 2011 at no. 565; Pieth, 2016 at
199; Wohlers in Donatsch et al., 2014 at art. 141 no. 14, all with further references.

329Gless, 2010 at 159; Gless, 2012 at 142; Haring, 2009 at 251; Pieth, 2016 at 199 with further
references; Wohlers/Blasi, 2015 at. 166 et seq.

330Since the unlimited exclusion would be exaggerated, see Vetterli, 2012 at 466.

*31See art. 141 (4) of the preliminary draft regarding a reform of the CPC submitted by the Swiss
Federal Council in December 2017, available online at <https://www.bj.admin.ch/dam/data/bj/
sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November 2018.
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it. Therefore, the re-taking of such evidence should only be possible where it
conforms to the limitations set forth in art. 141 (4) CPC.>*2

3.2.5.2 Jurisprudence of the Supreme Court

Until quite recently, the question of whether evidence deemed fruit of the poisonous
tree should be admissible was not clearly answered by Swiss law or jurispru-
dence.>*? Finally, in October 2007, the Supreme Court ruled on the issue. After
considering the varying arguments by legal scholars,”** the Supreme Court held
that whilst the admission of indirect evidence may undermine the rules of evidence,
its exclusion would hinder the search for the truth. It went on to say that the most
appropriate solution is to exclude indirect evidence, but only where it could not
have been obtained without the initial, direct evidence.>* This ruling was subse-
quently codified in art. 141 (4) CPC.

On its face, the Supreme Court’s holding was clear. However, the question of
whether or not indirect evidence could have been obtained without the initial,
illegally obtained, evidence introduces ambiguity.**® To make matters worse, in the
2007 ruling the Court emphasized the importance of balancing the relevant interests
in determining whether or not to exclude fruit of the poisonous tree.>*’ Since the
codification of the fruit of the poisonous tree doctrine in Article 141 Abs. 4 CPC,
however, there is no longer any room to balance competing interests because the
statute does not explicitly grant the courts discretion to do so. In such situations, the
court has very little leeway in determining the mere factual question of whether the
indirect evidence could have been obtained without the initial unlawfully procured
evidence.”®

Since the 2007 decision, the Supreme Court has interpreted the newly adopted
fruit of the poisonous tree doctrine quite narrowly, repeatedly arguing in favor of
admitting evidence based on speculative and hypothetical clean path analyses.**” It
even went as far to state that the acquittal of an obviously guilty defendant under on
the fruit of the poisonous tree doctrine would be “disturbing” (“stossend”).>** This
argument is in stark contrast to the underlying rationale of safeguarding human
rights by placing clear-cut limitations on law enforcement’s search for the truth and
the state’s interest in obtaining convictions. If the impending acquittal of a guilty

*3*Hiring, 2009 at 253.

33BGE 109 Ia 244, consid. 2.b.; BGE 132 IV 70, consid. 2.6.

3345¢e the references in BGE 133 IV 329, consid. 4.5.

35BGE 133 IV 329, consid. 4.5.

3364150 BGE 133 IV 329, consid. 3.3.1.

37BGE 138 IV 169, consid. 3.3.2.

338Gless/Martin, 2015 at 169 et seq.

39BGE 133 IV 329, consid. 4.6; Ruckstuhl et al., 2011 at no. 569; Wohlers/Blisi, 2015 at 167.
30BGE 133 IV 329, consid. 4.5.
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person is perceived as unacceptable and as a reason for admitting evidence,
exclusionary rules become meaningless. Additionally, acquitting a defendant due to
a lack of admissible evidence does not nullify the pursuit of the truth, but is a
necessary consequence of setting boundaries and limitations in criminal
proceedings.**!

After being criticized by a number of legal scholars,”” the Supreme Court
redefined the hypothetical clean path analysis more clearly and held that the the-
oretical possibility that evidence was obtained legally is insufficient; rather, a strong
probability that the indirect evidence would have been obtained without relying on
the illegally gathered evidence is required.>** Notwithstanding this clarification, the
Supreme Court still seems to be lenient in its decisions on what constitutes “a strong
probability.”*** Notably, in the same case where it clarified the clear path analysis,
the Court subsequently admitted indirect evidence based on a less-than convincing
hypothetical clean path. In that case, a drug trafficker passed the Swiss border in
possession of drugs hidden in a fire extinguisher and the Swiss prosecution
authorities had knowledge about his involvement due to an illegal wiretap in
Slovenia. Consequently, the border patrol stopped him, searched his car, and
located a large quantity of drugs.**® The Swiss Supreme Court held that the drugs
were admissible because, despite the abolition of systematic border controls in the
Schengen Area, the defendant was likely to be stopped and searched at the Swiss
border because of his nervous demeanor.**

This holding is problematic because it is based upon hindsight analyses using all
the facts, including the illegally obtained evidence.**” From this perspective it is
very easy to construct a hypothetical clean path to admit the evidence in question,
even if it is highly speculative. Therefore, some scholars correctly advocate for
admitting indirect evidence only in cases where—from an ex ante point of view—
its obtainment without the tainted direct evidence constitutes a “probability bor-
dering on certainty”.**® Although it is likely that such cases will be rare,* it
should be noted that the Swiss Supreme Court’s jurisprudence is not entirely

342

3lyetterli, 2012 at 457.

32Gless, 2010 at 154 et seq.; Gless in Niggli et al., 2014 at art. 141 no. 97; Pieth, 2016 at 199 et
seq.; Ruckstuhl et al., 2011 at no. 569 et seq.; Wohlers in Donatsch et. al, 2014 at art. 141 no.
15.

33BGE 138 IV 169, consid. 333.

344Gless, 2016 at 136; Wohlers/Blisi, 2015 at 168, both with further references.

35BGE 138 IV 169, consid. 3.4.1. and 3.4.3.

345BGE 138 IV 169, consid. 3.4.3.; critical Vetterli, 2012 at 468; Wohlers/Blasi, 2015 at 168.
Another case where the SSC admitted indirect tainted evidence: BGer 6B_684/2012 of 15 May
2013, consid. 3.3.2.

347Héil‘ing, 2009 at 252 et seq.; Ruckstuhl et al., 2011 at no. 570; Wohlers/Blasi, 2015 at 168.
38Gless, 2010 at 155, 159; Gless, 2012 at 141, 143; Hiring, 2009 at 253; Pieth, 2016 at 199
with further references; Vetterli, 2012 at 467 et seq.; Wohlers in Donatsch et al., 2014 at art.
141 no. 15.

9vetterli, 2012 at 467.
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one-sided. It excluded indirect evidence based on art. 141 (4) CPC in a case where
the defendant confessed, but only after the prosecution authorities showed him an
illegally recorded video containing information they could not have known other-
wise.>>” However, upon closer inspection, the issue is not related to fruit of the
poisonous tree because presentation of illegally obtained evidence constitutes
deceptive police tactics and the obtained confession was required to be excluded
directly under the terms of art. 141 (1) CPC.3!

Overall, the case law of the Swiss Supreme Court illustrates how the effec-
tiveness of exclusionary rules is completely dependent upon the local practice and
jurisprudence. It should also be kept in mind, however, that the Swiss legislature
chose not to establish a stricter fruit of the poisonous tree doctrine,352 and instead
codified the Supreme Court’s case law through art. 141 (4) CPC.*> Furthermore,
the Supreme Court’s narrow interpretation of the statute up until now is limited to
cases where evidence was obtained by unauthorized searches or surveillance. It is
thus unclear how it will decide if and when confronted with a case of torture or the
use of improper compulsory measures. If the Court elects to strictly exclude evi-
dence in such cases, defendants will be afforded comprehensive protection.
However, even if it decides to apply the limited exclusionary rule of art. 141 (4)
CPC, it is still unlikely that it will admit tainted evidence as freely as it has in the
past.

3.2.6 The Effect of International Human Rights Law

It is the prevailing opinion that evidentiary rules in criminal procedure are the
prerogative of the national legislature. As such, only a few (and rather vague)®>*
international guidelines on exclusionary rules exist.>>> Nevertheless, international
law and jurisprudence do still influence national evidentiary law and are of par-
ticular importance when defining concepts such as torture and inhuman treat-
ment.*>® Article 15 of the UNCAT implies the absolute exclusion of evidence
obtained through torture and degrading treatment.*>’ The ECtHR has also set clear
limitations on evidence taking in recent cases and has held that the admission of
evidence obtained through torture is strictly prohibited as violative of art.

3OBGE 137 1218, consid. 2.4.2; see also the detailed analysis of this case in Vetterli, 2012 at 447
et seq.

Slyetterli, 2012 at 469.

332450 the examples on admissible and inadmissible indirect evidence in Bundesblatt 2006 at
1184.

333See above 3.2.5.1.

334Gless in Niggli et al., 2014 at art. 139 no. 12.

333Gless in Niggli et al., 2014 at art. 141 no. 19.

336Gless in Niggli et al., 2014 at art. 140 no. 35; see above 3.2.2.
357Gless in Niggli et al., 2014 at art. 141 no. 15.
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3 ECHR.*® However, the ECtHR has not taken a similar path with respect to the
exclusion of evidence gathered by inhuman treatment® or indirect evidence
acquired through torture.**® In these cases, the ECtHR appears to be more likely to
exclude evidence where the offense in question constitutes a less serious, victimless
crime, such as a drug offense.>®! Additionally, according to the ECHR, the violation
of rights ensuring a fair trial such as the right against self-incrimination®®*> may, but
do not require, that the evidence in question be excluded.’®® On the contrary, the
ECtHR generally limits itself to examine “whether the proceedings as a whole,
including the way in which the evidence was obtained, were fair” *** and if they
conformed with art. 6 ECHR. The result is that many decisions by the ECtHR are
not strictly followed by the national courts,*® thereby weakening the rights
enshrined in the ECHR.

4 Statistics

There is, unfortunately, very little empirical data evaluating the importance of fair
trial principles in Swiss criminal procedure.’*® This is particularly the case with
regard to the practical impact of exclusionary rules. That said, a trial observation
project was recently finished and included the evaluation of criminal proceedings in
first instance courts in four Swiss cantons over the course of two years. The project
investigated how often defense rights were asserted and how the courts dealt with
those requests.”®” The study was based on the observation of 439 randomly cho-

sen’®® court hearings and subsequent interviews with the parties involved

338For example, ECtHR, Gifgen v. Germany, case no. 22978/05, Judgment (Grand Chamber) of 1
June 2010, § 131 et seq. and 167; Gless, in Niggli et al., 2014 at art. 141 no. 22; Thommen/
Samadi, 2016 at 76.

3%BECtHR, Jalloh v. Germany, case no. 54810/00, Judgment (Grand Chamber) of 11 July 2006, §
83 and 103 et seq.; Thommen/Samadi, 2016 at 77.

30ECIHR, Gdfgen v. Germany, case no. 22978/05, Judgment (Grand Chamber) of 1 June 2010, §
169 et seq.; also Gless in Niggli et al., 2014 at art. 140 no. 14 with further references.
310berholzer, 2012 at no. 700 et seq.

36250e Macula, 2016 at 28 et seq., 56 et seq.; Vest/Eicker, 2005 at 886.

3(’3Th0mmen/Samadi, 2016 at 77 et seq. with further references.

364See, among others, ECtHR, Bykov v. Russia, case no. 4378/02, Judgment (Grand Chamber) of
10 March 2009, § 89 with further references; ECtHR, Schenk v. Switzerland, case no. 10862/84,
Judgment of 12 July 1988, § 46.

365Gless in Niggli et al., 2014 at art. 139 no. 12. As to the problem of the reception of Strasbourg
case law on criminal evidence, see also Jackson/Summers, 2013 at 114 et seq.

366Summer/Studer, 2016 at 45 et seq.
37Summer/Studer, 2016 at 46.
36xSummer/Studer, 2016 at 54.
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(defendant, prosecution, defense counsel).>*” During the project, infringements on
the right to a fair trial were qualified as initiated by a party to the proceedings,
initiated by the court, or exclusively observed by the project members.>’® The
results of this study showed that, out of 714 infringements on the right to a fair trial
(initiated or observed), only 35 were related to infringements on the right against
self-incrimination. Furthermore, 15 infringements were related to otherwise ille-
gally obtained evidence that do not fall under the scope of art. 6 (1) ECHR (evi-
dence obtained in violation of art. 3 or art. 8§ ECHR). However, the infringement on
rights related to other aspects of a fair trial, including the right to summon and
question witnesses (113), the right to have an interpreter (104), the presumption of
innocence (102) and the right to a speedy trial (98), were much more often dis-
cussed and observed.?”" Furthermore, the project found that most infringements on
defendant rights observed by the project members did not lead to a complaint by the
defendant or the defense counsel.>’* Although this data does not provide a basis for
a definitive assessment, it does indicate that, in the end, the exclusion of evidence
obtained in breach of the right against self-incrimination and of the prohibition on
torture is of less practical importance in Switzerland than would be suggested by the
level of importance given to this issue in literature.

5 Conclusion

Swiss exclusionary rules look very promising as law on the books. In 2011, a
far-reaching, concise statute established what appeared to be clear-cut guidelines to
safeguard individual rights in criminal proceedings in Switzerland. The harmo-
nization of the law and the clarification of exclusionary rules in a few specific cases
has triggered a lively discussion among courts, defense lawyers, academics, and
occasionally even the public.

Practically speaking, however, the Swiss statutes face several hurdles impairing
the efficiency of exclusionary rules in the Swiss criminal justice system. First, art.
141 CPC leaves open several important questions, including means of enforcing
exclusionary rules and the admissibility of indirect evidence obtained following a
violation of art. 141 (1) CPC. Furthermore, the wording of art. 141 CPC is vague,

39Summer/Studer, 2016 at 51 et seq.
379Summer/Studer, 2016 at 60.

31 The charts in Summer/Studer, 2016 at 60 et seq. The numbers in brackets indicate the numbers
of incidents brought up or observed.

372Such omission might be due to lack of information on the side of the defence, especially if a
defendant is not represented by a lawyer. Furthermore, formally claiming a violation of rights
might not lead to a clear advantage and the defendant may even be afraid to rebuff the judges by
claiming the authorities violated procedural rights. Some rights might even be law on the books
only, poorly implemented in practice, which might eventually lead to a largely accepted “custom”
of non-compliance. Summers/Studer, 2016 at 62 et seq. and 72.
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including terms such as “serious offence,” and “essential [...] to secure a convic-
tion.” Statutory concepts are also unclear at times, such as the distinction between
“regulations on admissibility” and ‘“administrative regulations,” as well as the
hypothetical clean path analysis. These ambiguities confer a great deal of discretion
upon the courts. Finally, art. 141 (2) CPC allows, under certain circumstances, the
use of evidence obtained in violation of regulations on admissibility. Such regu-
lations are of considerable importance for safeguarding individual rights and limited
exclusion of evidence obtained in their violation does not provide effective pro-
tection of those rights.

The problems of art. 141 CPC stem from the fact that the statute is essentially a
codification of the Supreme Court’s case law. Accordingly, issues continue with the
Court closing the legal loopholes and defining the vague legal terms through a
longstanding and heavy emphasis on the importance of establishing the truth and
prosecuting crimes. Thus, on the one hand, the Supreme Court is quite restrictive in
its classification of provisions as regulations on admissibility. On the other hand, it
is very quick to define an offense as “serious” or to construct a speculative (and
hypothetical) clean path. The case law assigning authority to decide the admissi-
bility of evidence to the same judge who later determines the guilt or innocence of a
defendant further reduces the efficacy of art. 141 CPC.

As a result, the initially promising exclusionary rules in the new Swiss CPC lose
a great deal of practical impact in their ability to safeguard individual rights in
criminal proceedings. Article 141 CPC and the Supreme Court’s case law are also
criticized by legal scholars. Nevertheless, exclusionary rules are the only possible
way to ensure that an irreversible violation of the law does not pose any further
detriment to a defendant. Other measures, such as disciplinary or criminal pro-
ceedings against a guilty law enforcement official, may be useful as supporting
measures, but are not viable alfernatives to exclusionary rules. As such, it is par-
ticularly important to ensure effective exclusionary rules and to limit the amount of
judicial interpretation that can be used to narrow their scope. To achieve this, it is
important that the legislature drafts clear statutes. With respect to art. 141 CPC,
clearer definitions of vague terms, a critical assessment of the balancing approach in
cases of violations of regulations of admissibility, as well as the explicit and strict
exclusion of indirect evidence stemming from evidence obtained through torture
and other improper compulsion would be helpful. Moreover, a clear stipulation
addressing means of enforcement by an authority other than the judge of fact would
be preferable to ensure objectivity. Unfortunately, the recent reform efforts
regarding exclusionary rules are limited to an amendment of art. 141 (4) CPC,
extending its scope of application explicitly to “evidence inadmissible under
paragraph 1 and 2” of art. 141 CPC.*"?

*3See art. 141 (4) of the preliminary draft regarding a reform of the CPC submitted by the Swiss

Federal Council in December 2017, available online at <https://www.bj.admin.ch/dam/data/bj/
sicherheit/gesetzgebung/aenderungstpo/vorentw-d.pdf>, accessed 22 November 2018.
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Pursuant to the wording of this preliminary draft, a violation of art. 140 (1) CPC,
however, would not lead to the strict but to a rather limited exclusion of indirect
evidence: Such evidence would remain admissible if it could have been obtained
without the direct evidence. It is unclear whether the Federal Counsil intended this
consequence or whether he just had in mind to clarify that a violation of art. 141 (1)
CPC should also entail the exclusion of indirect evidence.*”*
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Check for

Through Evidence Exclusion:
A German Perspective

Thomas Weigend

Abstract German criminal procedure law places great emphasis upon judgements
made pursuant to the “substantive truth.” Therefore, exclusion of evidence tends to
be an anomaly as it compels the trial court to disregard certain evidence, which
implies that the court must base its judgement on something less than the whole
truth. German law does provide for the exclusion of evidence in some situations,
but its effect is limited to preventing the trial court from explicitly relying on the
inadmissible evidence as a basis for the judgement. That said, in most cases the
judges nevertheless remain aware of the excluded evidence. Under German law
there is absolute protection of conversations between individuals in intimate rela-
tionships as a result of the protection of core privacy. If such conversations are
captured and stored during surveillance they cannot be used unless related to past or
future crimes. If evidence is obtained by violating this law, the approach of most
German courts is to weigh the individual privacy interests against the interests of
the justice system in having access to all available information. If the violation was
intentional, however, the evidence is typically excluded. Section 136a of the
German Code of Criminal Procedure provides that statements obtained through the
use of prohibited means of interrogation, such as force, threats, and illicit promises,
cannot be used as evidence.

1 Introduction

Exclusion of evidence creates a dilemma. On the one hand, there exists a great
systemic interest in basing the judgement in criminal cases on true and complete
facts; a finding of guilt or innocence should not be made on the basis of inaccurate
factual assumptions.! This fundamental interest in determining the relevant facts

'See Stuckenberg, 2016 at 695 et seq., with further references.
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leads to an intensive search for the truth, first by the agents of criminal law
enforcement, then by the trial court. The goal, in all legal systems, is to assemble all
relevant evidence and to enable the factfinders to base their judgement on infor-
mation that is as complete as possible.

On the other hand, there are instances in which the use of individual pieces of
evidence in court appears to be unfair or even counterproductive. A piece of evi-
dence may in fact impede the goal of truth-finding, e.g., when a document has been
forged or a confession has been brought about by torture. More frequently, the goal
of finding the truth competes with other interests, most importantly the interest in
conducting fair proceedings. The ideal of a fair trial requires that the agents of the
state comply with all rules designed to protect the suspect’s procedural rights, such
as his right to remain silent and his right to be free from arbitrary searches and
seizures. If the suspect’s rights have not been respected, it appears unfair to employ,
for proving his guilt, an item that the agents of the state should not have obtained at
all, or should not have obtained under the particular circumstances. In that situation,
there exists a conflict between the goal of a fair trial and the judicial system’s
interest in collecting and using all relevant information for the sake of finding the
truth.

The German response to such conflicts is determined, to a large extent, by the
German legal system’s traditional reliance on the inquisitorial system, which places
on the trial court the responsibility for collecting and evaluating the evidence as
well as for finding the facts relevant to the judgement. According to § 244
sec. 2 German Code of Criminal Procedure (CCP), the trial court, in particular the
presiding judge, is responsible for deciding what evidence will be presented at the
trial. The prosecution as well as the defense may propose additional pieces of
evidence, but the court decides on the relevance and admissibility of the proposed
evidence (§ 244 secs. 3—6 CCP). The court is in any event free to introduce
evidence that neither party has proposed.

2 General Framework for Establishing Facts in Criminal
Proceedings

The German procedural system places great emphasis on the determination of the
“substantive truth” as a basis for a just and fair outcome of any criminal case.”
The criminal process is conceived as a sequence of two independent efforts to find
the truth; first by the prosecutor and the police, then by the trial court. As soon as
the suspicion of a criminal offense becomes known to him, the prosecutor is obliged
to investigate the matter (§ 160 sec. 1 CCP). The police are likewise mandated with
investigating criminal offenses and with taking all measures necessary to avoid the
loss of evidence (§ 163 sec. 1 CCP). When an indictment has been filed, it is the

2See Kiihne, 2010 at 195-6; Roxin/Schiinemann, 2014 at 85-87.
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trial judge who must collect all evidence necessary for establishing the facts rele-
vant for the determination of guilt or innocence (§ 244 sec. 2 CCP). In order to
prevent the court’s truth-finding process from being predetermined by the prose-
cutor’s investigation, the court may base its judgement only on what has been said
and done at the public trial (§ 261 CCP, so-called principle of immediacy);
moreover, live witness testimony must not be replaced by the introduction of
protocols of prior interrogations of the witness or by similar documents at the trial
(§ 250 CCP).

2.1 Legal Framework and Relevant Actors

2.1.1 General Rules
2.1.1.1 Law Determining Duties in Criminal Investigations

Although the Code of Criminal Procedure does not explicitly mention the “search
for truth” as a goal of the process, it contains several provisions which confer
obligations on prosecutors and judges to collect relevant evidence (see 2 above).
Importantly, the Federal Constitutional Court has declared that the criminal process
has the purpose of making certain that no punishment is imposed without a
determination of the defendant’s guilt, and that it is therefore necessary for the trial
court to determine the true facts before it may convict a person.’ According to this
decision, the principle of truth-finding is an element of German constitutional law,
ultimately linked to the protection of the dignity of the person (Art. 1 Basic Law).

The Code of Criminal Procedure does not explicitly state that a conviction
requires proof of the defendant’s guilt beyond reasonable doubt. Instead, § 261
CCP provides that the court renders the judgement in accordance with its free
conviction, based on the evidence presented at the trial. This legal rule is in line
with the inquisitorial principle, according to which no “party” in the criminal
process bears a burden of proof. But there can be no doubt that the court’s con-
viction must be based on a rational evaluation of the available evidence, and that the
defendant must not be convicted if the judge entertains a reasonable doubt of his
guilt.* § 244 sec. 2 and § 261 CCP presuppose that the trial court has pursued all
reasonable avenues of inquiry before it renders the judgement. As mentioned above,
the trial court must, according to the inquisitorial principle, take the initiative in
investigating the relevant facts and must hear all relevant evidence.

On the other hand, the principle that the judgement is to be based on the “free”
conviction of the court (§ 261 CCP) implies that there exist no formal rules that

*BVerfG, Judgement of 19 March 2013 — 2 BvR 2628/10, 2 BvR 2883/10, 2 BvR 2155/11
(=Entscheidungen des Bundesverfassungsgerichts (BVerfGE) 133, 168, 199).

4See Sander in Lowe/Rosenberg, 2007 at § 261 notes 103 et seq., with further references.
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would oblige the court to hear a certain type or amount of evidence. For example,
the court may rely on the testimony of a single witness if that testimony is con-
vincing and is not put into serious doubt by a plausible statement of the defendant.
German law does not have a corroboration rule; hence a single witness’s testimony
can be sufficient for convicting the defendant. The “free conviction” principle also
applies to statements of the defendant: if the defendant makes a statement in open
court,” explaining in detail how he committed the offense, the court may determine
that this statement is sufficient for finding the defendant guilty, and may dispense
with calling witnesses or hearing other evidence. The fact that the court is free to
base its judgement on a single piece of evidence has led to the practice of “con-
fession bargaining”, which the legislature in 2009 has introduced into the Code of
Criminal Procedure (§ 257c CCP). According to that practice, the trial judges and
the defense can negotiate a lenient sentence in exchange for the defendant making a
confession in open court to the crime charged. Although the law provides that the
court still retains the obligation to diligently search for the truth,® trial courts often
accept the defendant’s confession as a sufficient basis for finding him guilty and for
sentencing him to a penalty previously agreed upon.

2.1.1.2 Law Securing a Fair Trial

The Code of Criminal Procedure, which dates from 1877, does not explicitly
mention the guarantee of a fair trial. The right to a fair trial is nevertheless safe-
guarded under German law. The European Convention on Human Rights (ECHR)
has in 1952 been transformed into (sub-constitutional) statutory domestic law.” The
right to a fair hearing guaranteed in Art. 6 (1) ECHR is thus applicable in Germany,
and German courts are obliged to take the relevant jurisprudence of the European
Court of Human Rights (ECtHR) into consideration when applying domestic law.®
Moreover, the Federal Constitutional Court has repeatedly declared that the right to
a fair trial is part of the constitutional concept of Rechtsstaat (a state based on the
rule of law) as guaranteed in Articles 20 sec. 3 and 28 sec. 1 Basic Law”; the right
to a fair trial thus has constitutional status. It is an open question, however, to what
extent specific rights beyond those conferred by statutory law can be directly

SAccording to § 243 sec. 5 deutsche Strafprozessordnung (StPO), officially translated as German
Code of Criminal Procedure (CCP) of 7 April 1987 (Status as of 17 August 2017), available online
at <https://www.gesetze-im-internet.de/stpo/BJNR006290950.html>, accessed 1 November 2018,
at the beginning of the trial the defendant is invited to respond to the accusation. The defendant, of
course, retains the right to remain silent.

6§ 257¢ sec. 1, 2nd sent. in connection with § 244 sec. 2 CCP.

"Bundesgesetzblatt I 1952 at 685.

8BVerfG, Decision of 14 October 2004 - 2 BvR 1481/04 (=BVerfGE 111, 307).

9BVerfG, Decision of 3 June 1969 - 1 BvL 7/68 (=BVerfGE 26, 66, 71); Decision of 8§ October
1974 - 2 BvR 747/73 (=38, 105, 111); Decision of 26 May 1981 - 2 BvR 215/81 (=57, 250, 274).


https://www.gesetze-im-internet.de/stpo/BJNR006290950.html
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deduced from the fair trial principle.'® For example, the rights of a suspect to
remain silent, to confront adverse witnesses, to have access to counsel even during
the first stages of an investigation, and to be free from entrapment by state agents
have been based on the right to a fair trial.'’

The Code of Criminal Procedure also contains specific rights commonly asso-
ciated with the general right to a fair trial. For example, according to § 136
sec. 1 CCP anyone questioned as a suspect has the right to remain silent and to be
informed of that right before the start of an interrogation; he also has the right to
consult with a lawyer and to have the lawyer present during the interrogation (§§
163a sec. 4, 168c sec. 1 CCP). § 148 CCP guarantees suspects the right of unsu-
pervised contacts with a defense lawyer even if they are held in pretrial detention.

The presumption of innocence is enshrined in Art. 6 sec. 2 ECHR and has been
transformed into domestic law through adoption of the ECHR in 1952. There has
been some debate as to the consequences of the presumption of innocence for
procedural law, specifically whether the “beyond a reasonable doubt” standard for
conviction is part of the presumption of innocence and whether the reach of the
presumption extends beyond the criminal process.'?

2.1.1.3  Other Individual Rights with Relevance for the Criminal Process

The Constitution (Basic Law) provides for several individual (basic) rights which
can have an impact on the criminal process. For example, Art. 104 Basic Law
guarantees the freedom of movement, which may be restricted only by decision of a
judge. As a consequence, a person may be held by the police without a judicial
warrant only until the end of the day following arrest, and pretrial detention requires
a judicial order (Art. 104 sec. 2 and 3 Basic Law, §§ 112, 128 CCP).

Art. 10 sec. 1 Basic Law states that the secrecy of the mail and of telecom-
munications is inviolable. This constitutional guarantee is subject to restriction by
specific statutory law, but the general constitutional protection limits the state’s
authority to implement wiretaps and mail inspections. Consequently, wiretaps may
be installed only for the purpose of investigating certain serious criminal offenses,
and may be ordered only by a judge (§§ 100a and 100e sec. 1 CCP). Similarly, the
constitutional protection of the home (Art. 13 Basic Law) restricts the possibility of
conducting searches as well as of audio and video surveillance of homes for the
purposes of a criminal investigation. Art. 13 sec. 3 Basic Law provides that tech-
nical devices for the audio surveillance of a home may be installed only upon
judicial warrant and only with respect to serious crime. § 100c and § 100e CCP

'°Rzepka, 2000; Beulke, 2016 at 33-34.

""'BGH, Decision of 27 February 1992 - 5 StR 190/91(=BGHSt 38, 214, 220); Judgement of 18
November 1999 - 1 StR 221/99 (=45, 321, 335); Judgement of 25 July 2000 - 1 StR 169/00 (=46,
93, 100).

2For a brief discussion, see Weigend, 2014; for an extensive treatment, see Stuckenberg, 1998.
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have transformed this general authority into a specific regulation concerning audio
surveillance of homes. Since the Constitution does not mention the possibility of
video surveillance of homes, such surveillance is impermissible for investigation
purposes. '

Art. 1 sec. 1 Basic Law declares that the dignity of the person is inviolable and
that the state must respect and protect human dignity. Courts have drawn several
conclusions from this general principle for the criminal procedure context. For
example, examinations of a person’s body, which are generally permissible for
investigation purposes (§ 81a CCP), must not be conducted in a way that violates
human dignity; the forced induction of vomiting in order to produce evidence of
drug dealing is therefore constitutionally impermissible.'* Another consequence of
the supreme value of human dignity in the German legal system is the far-reaching
guarantee of a right to privacy. This right has been developed by the Federal
Constitutional Court from a combination of the protection of human dignity and the
right to develop one’s personality, as guaranteed in Art. 2 sec. 1 CCP."”
Importantly, the Federal Constitutional Court recognizes a core sphere of privacy
which the state must not enter. One aspect of this sphere is the communication
between spouses and persons in a similar intimate relationship, unless their con-
versation concerns the past or future commission of criminal offenses.'® The
absolute protection of the core sphere of privacy limits the state’s authority to
conduct wiretaps and audio surveillance of homes; if protected communication has
been captured by legitimate surveillance measures, this communication must not be
used as evidence (§ 100d CCP)."” This may apply, for example, to a suspect’s
soliloquy recorded through use of a hidden microphone,'® or to a diary that a
suspect has kept.'’

13See Meyer-GoBner/Schmitt, 2016 at § 100c note 2.

'“See BGH, Judgement of 29 April 2010 - 5 StR 18/10 (=BGHSt 55, 121, 135); Judgement of 20
June 2012 - 5 StR 536/11 (=NJW 2012, 2453); see also ECtHR, Jalloh v. Germany, case no.
54810/00, Judgement of 11 July 2006.

5See, e.g., BVerfG, Judgement of 16 January 1957 - 1 BvR 253 56 (=BVerfGE 6, 32, 41);
Decision of 8 March 1972 - 2 BvR 28/71 (=32, 373, 378-79); Decision of 31 January 1973 - 2
BVR 454/71 (=34, 238, 245); Decision of 26 April 1994 - 1 BvR 1689/88 (=90, 255, 260 et seq.);
Judgement of 3 March 2004 - 1 BvR 2378/98 u. 1 BvR 1084/99 (=109, 279, 313); Judgement of
27 July 2005 - 1 BvR 668/04 (=113, 348, 390-91). For an overview, see Roxin/Schiinemann, 2014
at 184-85.

'6See BVerfG Judgement of 3 March 2004 - 1 BvR 2378/98 u. 1 BvR 1084/99 (=BVerfGE 109,
279, 323-333).

7A similar exclusionary rule applies to communications between the suspect and his defense
lawyer (§ 160a sec. 1 2nd sent. CCP). In this instance, it is not the right to privacy but the
protection of the integrity of the defense that prompts the exclusion.

"8BGH, Judgement of 10 August 2005 - 1 StR 140/05 (=BGHSt 50, 206); Judgement of 22
December 2011 - 2 StR 509/10 (=NStZ 2012, 277).

YBVerfG Decision of 14 September 1989 - 2 BvR 1062/87 (=BVerfGE 80, 367).
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2.1.1.4 Law Balancing the Search for Evidence and Infringements of
Individual Rights

German law does not have any general rule for the resolution of conflicts between
the protection of individual rights and the search for the truth. As has been pointed
out above, there are some instances in which statutory law provides for the
exclusion of evidence obtained in violation of privacy rights. In another area, §
136a sec. 3 CCP demands the exclusion of statements of suspects and witnesses if
these statements have been obtained through the use of prohibited methods of
interrogation (see below). But, given the importance of truth-finding in Germany’s
inquisitorial system, German law remains reluctant to dispense with relevant
information because of the way in which this information has been obtained. For
the same reason, factual doubts about the legality of state agents’ conduct in
obtaining evidence will not necessarily be resolved in favour of the suspect; on the
contrary, there is an unwritten presumption that state agents abide by the law; and
the courts will base their decisions on that presumption unless they have clear
evidence to the contrary.””

2.1.2 Establishing Facts—Stages and Rules

The criminal process can roughly be divided into four stages. At the investigation
stage, the prosecutor’s office, with the assistance of the police, seeks to determine
whether an initial suspicion of criminal wrongdoing is well-founded, and collects
evidence as a basis for the decision whether to bring charges against one or more
individuals (§ 160 secs. 1 and 2 CCP). When the prosecution has filed a formal
accusation (Anklage) with the trial court, the case enters into the second stage, the
so-called intermediary procedure (Zwischenverfahren). These proceedings are
normally conducted in writing, but the court may hold a hearing (§ 202a CCP) and
take evidence (§ 202 CCP).?' The trial court then determines, on the basis of the
prosecutor’s findings and possibly of its own (limited) investigation, whether there
exists sufficient evidence for holding a public trial of the person(s) named in the
accusation (see §§ 199-211 CCP). The court also examines the legal correctness of
the charges raised in the indictment and may change the legal appreciation of the
facts charged (§§ 206, 207 sec. 2 CCP).

If the trial court finds that there is sufficient suspicion that the defendant has
committed a crime, it holds a public trial in the presence of the defendant (§§ 226—
275 CCP). At the end of the trial and after deliberations of the judges, the presiding
judge announces the court’s judgement. If the defendant has been convicted, the

2BGH, Judgement of 28 June 1961 - 2 StR 154/61 (=BGHSt 16, 164); OLG Hamburg, Decision
of 14 June 2005 - IV-1/04 (=NJW 2005, 2326). For criticism of this rule, see Gless in Lowe/
Rosenberg 2007 at § 136a note 78. See below for a discussion with respect to allegations of torture.

2!n practice, this option is very rarely used.
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judge also pronounces the sentence. When the judgement has been rendered, the
case may enter into the appeals stage. In Germany, both the defendant and the
prosecutor can appeal a judgement that goes against their interests. The appeal
against the judgement of a local court (Amtsgericht) can lead to a new trial
(Berufung; §§ 312-331 CCP); if the trial was held in district court, the losing party
may file an appeal on the law (Revision). This appeal is successful if the trial court
misapplied the relevant substantive law and/or committed a procedural fault that
could have had an impact on the outcome of the case (conviction or sentence) (§§
337, 338 CCP).

2.1.3 Establishing Facts—Actors and Accountability

At the pretrial stage, the responsibility for fact-finding is divided between the
prosecutor’s office and the police. The prosecutor is charged with investigating the
matter once an initial suspicion has arisen (§ 160 CCP). The prosecutor has the
authority to undertake investigatory measures of any kind (§ 161 sec. 1 CCP), in
particular to summon and interrogate witnesses and experts (§ 16la CCP).
However, with respect to certain investigatory acts that infringe upon basic indi-
vidual rights (e.g., searches and seizures), authorization by a judge is required. The
police have a dual function in the pretrial investigation: on the one hand, they are
obliged to carry out investigatory acts upon request of the prosecutor (§ 161 sec. 1,
3rd sent. CCP); on the other hand, they are authorized to investigate criminal
offenses and to take all measures immediately necessary to avoid the loss of evi-
dence (§ 163 sec. 1 CCP). According to the law, the police are obliged to transmit
their findings to the prosecutor “without delay” (§ 163 sec. 2, 1st sent. CCP). But in
practice this requirement is not observed strictly: police often complete the inves-
tigation of routine matters on their own and send the file to the prosecutor’s office
only when they deem the case cleared.

As soon as the court has accepted a case for trial, the legal responsibility for
fact-finding moves from the prosecutor to the court, in particular the presiding
judge. It is the presiding judge who is in charge of summoning the defendant and
witnesses as well as of obtaining other evidence to be presented at the trial (§§ 214,
216, 221 CCP), and he is ultimately responsible for the completeness of the
fact-finding process (§ 244 sec. 2 CCP). The defendant (and his lawyer) as well as
the prosecutor have the right to demand the taking of further evidence by making a
formal motion naming the witness or other item of evidence and the facts expected
to be proved (Beweisantrag).”> With respect to witnesses, the court may reject such
a motion only if the proposed testimony would be redundant or evidently irrelevant
(§ 244 sec. 3 CCP). As mentioned above, the prosecution does not carry a formal

22For details, see § 244 sec. 3 — 6 CCP. The victim of an offense has the same right to move for
taking additional evidence if the victim has joined the accusation as an auxiliary prosecutor
(Nebenklidger) (§ 397 3rd sent. CCP).
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burden of proof; but in practice, the prosecutor will make sure that the court has
available all the evidence the prosecutor deems necessary for proper fact-finding.
The defendant and his lawyer may also summon witnesses and may introduce them
at the trial (§ 220 CCP); but the court can refuse to hear these witnesses if their
testimony would be redundant or evidently irrelevant (§ 245 sec. 1 CCP).
Importantly, the defendant, his lawyer, and the prosecutor have the right to ask
questions of any witness or expert witness after the presiding judge and the other
judges have concluded their interrogation (§ 240 sec. 2 CCP). The presiding judge
may reject individual questions only if they are irrelevant or impermissible (§ 241
sec. 2 CCP), but he cannot generally curtail the parties’ right to ask questions unless
the party clearly abuses that right.*

In sum, fact-finding at the trial is a collective effort dominated by the presiding
judge. The interests of the persons involved do not always concur, however.
Whereas the court and the prosecutor seek to establish the truth, the defendant may
have a strong interest in hiding the truth. The German procedural system tolerates
that countervailing interest to the extent that the defendant is not penalized for
telling lies in court. But the defendant must not forge documents or induce wit-
nesses to give false testimony.

2.1.4 Establishing Facts—Institutional Safeguards

The pretrial investigation is conducted unilaterally by the prosecutor and the police.
The investigation can be conducted in secret, without the knowledge of the suspect;
there is no formal announcement to the suspect that he has become the object of a
criminal investigation. The prosecutor is obliged to provide the suspect with the
opportunity to present his side of the case only before the conclusion of the
investigation (§ 163a sec. 1 CCP); The investigation should not be partisan,
however. According to § 160 sec. 2 CCP, the public prosecutor shall investigate not
only circumstances incriminating the suspect but also those possibly exonerating
him. At least in the early phase of a criminal investigation, the prosecutor and the
police are likely to abide by this rule, because they have no interest in filing an
accusation that will not hold up at trial.

Irrespective of the inquisitorial structure of the pretrial process, the defense has
(limited) participation rights. For example, the suspect may request the prosecutor
to take exonerating evidence; yet, the prosecutor must honour that request only if he
thinks that the evidence suggested by the suspect is of relevance (§ 163a
sec. 2 CCP).%* The defense lawyer has a right to attend (and to ask questions at) any
interrogation of the suspect by a judge, a prosecutor, or the police (§§ 168c sec. 1,

23Meyer-G08ner/Schmitt, 2016 at § 241 note 6.

>*The prosecutor’s decision not to take the requested evidence is not subject to judicial review; see
Kolbel in Miinchener Kommentar, 2016 at § 163a note 48.
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163a sec. 3, 4 CCP). If a judge interrogates a witness,” both the suspect and the
defense lawyer have a right to be present and ask questions (§ 168c sec. 2 CCP).
The suspect and the defense lawyer are free to conduct their own investigation and
to collect evidence to be offered at the trial; however, they cannot oblige any
witness or other person to make a statement or otherwise cooperate with them. If the
defense lawyer wishes, for example, that premises be searched he must file a
request with the prosecutor, who in turn would have to seek a judicial search
warrant if he agrees with the defense lawyer’s request.

Although the prosecutorial investigation is not public, the defense lawyer has a
general right to inspect the prosecutor’s file. According to § 147 CCP, defense
counsel may request to inspect the prosecution file at any time; the prosecutor may,
however, withhold disclosure of certain sensitive parts of the file until the inves-
tigation has been concluded.?® There is no reciprocal duty on the part of the defense
to grant the prosecutor access to the results of their own investigation.

2.2 Social Relevance of Truth and Individual Rights
in Criminal Trials

2.2.1 Relevance of Determining the Truth

The great importance of determining the truth for the German system of criminal
procedure has been described in the Introduction (above). “Determining the truth”
is not exclusively focused on obtaining confessions, however. Given the fact that
scientific or documentary evidence in combination with witness and expert testi-
mony is often sufficient to establish the relevant facts, the German system is not
dependent on making the suspect confess. Procedure law clearly respects the sus-
pect’s right to remain silent (cf. § 136 sec. 1 CCP), and the courts have made certain
that no adverse inferences may be drawn from a suspect’s decision not to make a
statement.”’ Moreover, the suspect must specifically be informed of his right to
remain silent; if that information was not given, any statement the suspect makes
cannot be used as evidence without his consent.”®

ZThe prosecutor may request a judge to interrogate individual suspects and witnesses or conduct
other acts of investigation in the course of pretrial proceedings (§ 162 CCP). The results of judicial
interrogations can be introduced as evidence at the trial under less restrictive conditions than the
protocols of police or prosecutorial interrogations (§§ 251, 254 CCP).

2%For details, see § 147 sec. 2, 3 and 6 CCP.

?TSee, e.g., BGH, Decision of 29 August 1974 - 4 StR 171/74 (=BGHSt 25, 365, 368); Judgement
of 26 October 1983 - 3 StR 251/83 (=32, 140, 144). For details, see Gless in Lowe/Rosenberg,
2007 at § 136 note 36.

**BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 220).
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There is no general information available on the satisfaction of the German
public with the functioning of the criminal justice system, especially with respect to
the relationship between truth-determination and the protection of individual rights.
Print media reporting on criminal trials frequently mention the fact that the
defendant has chosen to remain silent, but they normally do so without negative
comment.

2.2.2 Presentation of “Facts” Respectively “Fact-Finding”
And/Or “Truth” to the Public

Although the pretrial investigation is not public, media reporting before trial is not
prohibited.? Ethical rules for the press discourage the media from disclosing the
full name of a suspect or defendant unless he is a publicly known person, and media
also should not portray a person as “guilty” before the court has rendered the
verdict. But such limitations apart, the media are free to report on crime and on the
criminal process, and they often do so. Reporters receive their information mainly
from press releases or press conferences of the prosecutor’s office and possibly of
the defense lawyer. The question whether a suspect in a spectacular case has made a
confession to the police or prosecutor will normally be communicated to the media
and will promptly be reported.

Trials of adults are open to the public and the media, except that the public can
be excluded for certain parts of the trial in order to protect the privacy of witnesses,
victims or defendants (§§ 171b, 172 Gerichtsverfassungsgesetz (Court Organisation
Act)). Sound and video recordings as well as live reporting from criminal trials are
prohibited (§ 169 2nd sent. Gerichtsverfassungsgesetz).

2.2.3 Public Discussion of Miscarriages of Justice

Miscarriages of justice are relatively rarely discussed in Germany. The Code of
Criminal Procedure provides for a special procedure to re-try terminated cases if
new evidence is presented that casts doubt on the correctness of the judgement
(Wiederaufnahme, §§ 359-373a CCP). Such re-trials are not frequent. There have
been a number of spectacular cases in which persons convicted of murder were later
found to be innocent,’® but these cases have not indicated systemic problems
concerning the process of truth-finding.

2For a brief discussion of media publicity (and many further references), see Roxin/Schiinemann,
2014 at 109-11.

3OSee, e.g., Oberlandesgericht Frankfurt am Main, Decision of 4 December 1995 — 1 Ws 160/95,
(1996) 16 Strafverteidiger, 138—41; Schwenn, 2010.
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3 Limitations of Fact-Finding in Criminal Proceedings

3.1 General Rules on Taking Evidence
(Admissibility of Evidence)

3.1.1 Legal Framework

3.1.1.1 Legal Framework for Taking Evidence and Admissibility
of Evidence

The Code of Criminal Procedure does not contain a systematic set of rules on
evidence law. There are few general provisions regulating the acquisition of evi-
dence at the pretrial stage. According to §§ 160 sec. 1 and 163 sec. 1 CCP, the
prosecutor and the police may conduct investigations of any kind, subject to
specific statutory restrictions. Such restrictions are mostly geared toward the pro-
tection of the constitutional basic rights of persons subject to an investigation. For
example, the Code of Criminal Procedure provides for testimonial privileges aiming
at protecting family relationships (§ 52 CCP) and the confidentiality of professional
communications with, e.g., lawyers and physicians (§ 53 CCP). Restrictions apply
on the search of a building or a person (§§ 102-107 CCP), secret surveillance of
communications (§§ 99-101 CCP), and on obtaining information through the use of
undercover police agents (§§ 110a—110c CCP). In many of these instances, there
exist substantive limitations (e.g., a measure may be taken only for the investigation
of certain serious offenses) as well as procedural requirements (e.g., a judicial
warrant is needed). This area, which is characterized by the tension between the
interest in an efficient search for the truth and the need to protect various individual
interests, seems to be in constant flux. Sometimes changes in the law are triggered
by technological developments,®' sometimes they reflect a change in the normative
balance between the interests involved.*>

At the trial, only four types of evidence are available for the proof of a person’s
guilt: witness testimony, expert testimony, documents, and real evidence. The trial
court is free to choose among available items of evidence, except that the testimony
of a witness must not be replaced by using as documentary evidence the protocol of
his interrogation before trial (§ 250 2nd sent. CCP). The general guideline for the
taking of evidence at the trial is the court’s responsibility for determining the truth:
according to § 244 sec. 2 CCP, the court shall extend the taking of evidence to all
facts and items of evidence that are necessary for the court’s decision. This rule

3lSee, e.g., § 100i CCP, introduced in 2002, regulating the determination of the identification
number and location of a mobile phone.

32For example, the possibility of installing hidden microphones in private homes for surveillance
purposes was severely restricted in 2005, following a ruling of the Federal Constitutional Court
(BVerfG, Judgement of 3 March 2004 - 1 BvR 2378/98 u. 1 BvR 1084/99 (=BVerfGE 109, 279))
that the prior version of the law had neglected the necessary protection of core privacy.
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shows the inquisitorial heritage of German law, and it has been in the Code of
Criminal Procedure since its adoption in 1877.

In the German inquisitorial system, exclusion of evidence appears as an anomaly
because it prevents the trial court from establishing the facts on which its judgement
is to be based. Since the German system is, at least theoretically, not party oriented,
the loss of a piece of incriminating evidence does not hurt the prosecutor or the
police but affects the court’s truth-finding process. If evidence is excluded, the
judges, who are responsible for determining the truth, have to bear the conse-
quences of another actor’s procedural fault. No wonder, then, that both the German
legislature and the courts are reluctant to accept broad rules of excluding illegally
obtained evidence. The Federal Constitutional Court has indeed argued that it is an
important element of the system of criminal justice to find the truth and that
therefore exclusion of relevant evidence must remain an exception.”

The first legal provision explicitly demanding the exclusion of illegally obtained
evidence (§ 136a sec. 3 CCP; see below at 3.2) was introduced in 1950. Its adoption
was a reaction to the abuses, including torture, prevalent in interrogations during the
National-Socialist era. The exclusion of evidence obtained through physical force,
threats and other forbidden methods was introduced not so much because of the
unreliability of statements resulting from such methods but in order to protect the
dignity of the persons interrogated and the general principle of a state based on the
rule of law (Rechtsstaat).** Other explicit exclusionary rules were introduced after
2000 in order to protect core privacy rights in connection with the surveillance of
conversations and telecommunications (§ 100e CCP) as well as the confidential
relationship between a suspect and his lawyer (§ 160a sec. 1, 2nd sent. CCP). These
rules provide for the mandatory exclusion of “core private” evidence obtained,
although the measure (wiretap, surveillance of live conversations) as such was
perfectly legal.

There is no statutory rule demanding the exclusion of evidence derived from
inadmissible statements or communications.

3.1.1.2  Practice and Jurisprudence

With regard to the exclusion of tainted evidence, German courts do not accept the
principle that unlawfully obtained evidence is inadmissible. Rather, the illegal
source of evidence is said to create a conflict between the need to vindicate the
rights of the affected individual (which favors excluding the evidence) and the
interest of criminal justice in determining the truth and rendering decisions based on
broad information (which favors admitting the evidence).”> The courts balance

3BVerfG, Decision of 9 November 2010 - 2 BvR 2101/09 (=NJW 2011, 2417, 2418-19).
34Gless in Lowe/Rosenberg, 2007 at § 136a note 1.

3BVerfG (1. Kammer des Zweiten Senats), Decision of 9 November 2010 - 2 BvR 2101/09
(=NJW 2011, 2417, 2418); BGH, Decision of 21 January 1958 - GSSt 4/57 (=BGHSt 11, 213,
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these competing interests in each individual case and thus determine whether the
evidence should be admitted in spite of the unlawful way in which it was
obtained.?® Factors relevant in the weighing process are, among others, the purpose
of the rule that had been violated,?” the gravity of the violation, in particular the
question whether the state agent knowingly violated a procedural rule, the seri-
ousness of the crime charged, and the importance of the evidence for finding the
truth.*® Many academics are critical of the courts’ pragmatic and unpredictable case
law. But even those who favor a more exclusion-friendly approach would require
that the procedural fault had an impact on the availability of the piece of evidence in
question; for that reason, many authors have proposed to borrow the United States
Supreme Court’s “hypothetical clean path” doctrine,* permitting the use of evi-
dence if it would have (or: could have) become available even without the pro-
cedural fault.*

German courts do not normally discuss the “justification” of exclusionary rules,
except by indicating that they enhance the respect for the individual rights that had
been violated in obtaining the evidence. It is for that reason that the Federal Court
of Justice as well as the Federal Constitutional Court favor exclusion of illegally
obtained evidence if the procedural rule that had been violated is meant to safeguard
the basis of the defendant’s procedural position.*!

3.1.1.3 Consequences of a Violation of Exclusionary Rules

If a statute declares that certain evidence must not be used (“\)erwertet”),42 neither
the prosecutor nor the court are permitted to rely on that evidence in their
decision-making; in particular, the court’s judgement must not refer to this

214); Decision of 27 February 1992 - 5 StR 190/91 (=38, 214, 219); Kudlich in Miinchener
Kommentar, 2014 at Einleitung notes 454-55; Meyer-Gofiner/Schmitt, 2016 at Einleitung note 55.
3See BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 219).

*"For example, § 81a sec. 1, 2nd sent. CCP provides that certain intrusive examinations of a
person’s body may only be performed by a licensed physician. The purpose of this rule is to
protect the examinee’s health. It would therefore make little sense to exclude the result of an
examination conducted by a nurse, since its relevance for the criminal process is in no way affected
by the violation of the “licensed physician” rule. See BGH, Decision of 17 March 1971 - 3 StR
189/70 (=BGHSt 24, 125, 128).

38For an overview of relevant factors and various academic theories on the subject see Kudlich in
Miinchener Kommentar, 2014 at Einleitung notes 449-94.

3See Nix v. Williams, 467 US 431 (1984).

498ee Beulke, 1991 at 666—71; Wohlers, 2013 at 1190-91; Rogall in Systematischer Kommentar,
2016 at § 136a notes 115-22, with further references in n. 763. For a similar argument, see BGH,
Judgement of 24 August 1983 - 3 StR 136/83 (=BGHSt 32, 68, 71).

“IBGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 220); BVerfG, Decision
of 16 March 2006 - 2 BvR 954/02 (=NJW 2006, 2684).

“>This is the term used in § 136a sec. 3, 2nd sent. CCP and in § 100d sec. 2 CCP (concerning
“core” private conversations).
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evidence.* The evidence must not be introduced at the trial in any way; for
example, an expert witness is precluded from referring to that evidence in his
statement. But a prohibition of “using” the item as evidence does not rule out that
an investigator takes clues from the item for further investigation.** For example, if
a suspect makes a coerced statement in which he refers to other persons who
allegedly committed the offense together with him, the “exclusion” of the statement
by § 136a sec. 3 CCP does not block further police investigation into the identity of
these persons, and the police may also interrogate them.*> A more comprehensive
prohibition is indicated by the term “verwender*® (meaning: employed): If the item
in question must not be “verwendet” by law enforcement, any use is prohibited,
including basing further investigative measures on the information the item
contains.*’

A prohibition of using a piece of evidence does not normally mean that the
members of the trial court (which consists of a single professional judge or a mixed
panel of professional and lay judges) do not become aware of the evidence in
question. If the relevant evidence (for example, a statement of the suspect or of a
witness) is included in the prosecutor’s case file, the professional judges see this
item before trial because the prosecutor sends them his file along with the formal
accusation.*® If evidence is introduced at trial and is subsequently determined to be
inadmissible, even the lay judges will have seen or heard the statement in question.
“Exclusion” thus means only that the court must not base its judgement on the
evidence in question. Judges are, in other words, supposed by law to “forget about”
inadmissible evidence when deliberating on the judgement and when giving their
(oral and written) reasons for the verdict and sentence. It is an open question to
what extent judges (and especially lay judges) are capable of performing that
psychological acrobatics.

If the trial court has admitted evidence that should have been excluded, the
convicted defendant may base an appeal on legal grounds (Revision, § 337 CCP) on
this fault. The appeal will be successful if it is possible that the judgement would
have been different if the court had disregarded the evidence in question. In the
memorandum supporting the appeal, the defendant must explain that his lawyer had
objected to the introduction of the evidence at the trial.*’

“3Kudlich in Miinchener Kommentar, 2014 at Einleitung note 449.

44Roxin/Schfmemann, 2014 at 187.

“BGH, Judgement of 24 August 1983 - 3 StR 136/83 (=BGHSt 32, 68, 70).

4See, e.g., § 160a sec. 1, 2nd sent. CCP (concerning conversations between the suspect or
defendant and his lawyer).

4TKlbel in Miinchener Kommentar, 2016 at § 160a note 14.

“8The lay judges do not see the prosecutor’s file.

““BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 225-26); BGH, Decision
of 11 September 2007 - 1 StR 273/07 (=NJW 2007, 3587).
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3.1.2 Debate on Exclusionary Rules

There is presently no public debate on this issue.

3.1.3 Institutional Arrangements Securing Individual Rights

In many instances, the Code of Criminal Procedure provides that suspects, defen-
dants and witnesses shall be informed about their rights. As has been mentioned
before, this applies to the suspect’s right to remain silent and to obtain the assistance
of a lawyer (§ 136 sec. 1, 2nd sent. CCP). Other examples are a suspect’s rights
after he has been detained (§ 114b CCP) and a witness’s right not to incriminate
himself (§ 55 sec. 2 CCP). Detained persons can also demand to be examined by a
physician (§ 114b sec. 2 no. 5 CCP). Generally, these rights are protected by
judicial surveillance, either by a right to appeal directly to a judge (as with detained
suspects, § 119a CCP) or by basing a motion for reviewing the judgement
(Revision) on the alleged procedural fault.

3.2 Evidence Obtained by Torture

In the German procedural system, the use of torture, force and threats is strictly
prohibited. § 136a Code of Criminal Procedure (CCP) explicitly protects the sus-
pect’s (and any witness’s’’) autonomy with regard to making or not making
statements to the court, the prosecutor, or the police. § 136a sec. 1 CCP lists certain
means that may not be used in any interrogation, namely

— physical abuse

— psychological torment

— invasive measures

— mind-altering medication, drugs or hypnosis
— illegal constraint

— deprivation of rest or sleep

— threats with impermissible measures

— promises of improper benefits

— deceit.

These means are prohibited because they tend to overbear the individual’s will,
but they are prohibited regardless of whether they actually have this effect in the
individual case. The means listed must not be applied even with the consent of the
interrogated person.

30§ 69 sec. 3 declares that § 136a CCP is applicable as well to the interrogation of any witness.
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The prohibition of the means listed relates only to “interrogations”. The Federal
Court of Justice has defined an interrogation as a situation where an agent of the
state openly confronts a person and requests information.’’ The legal protection of a
person’s free will in connection with an “interrogation” thus does not apply to
spontaneous utterances, even to a police officer,’> or to conversations among
acquaintances.”® According to the courts, there exists no “interrogation” if an
undercover agent or a police informer seeks to elicit information from a suspect
without disclosing his police affiliation.>* Yet the prohibition of the methods listed
in § 136a CCP has been extended to these persons if their activity had been initiated
by a police officer or other state agent.>

3.2.1 Definitions of Torture and Inhuman Treatment

§ 136a CCP does not employ the term “torture” (Folter) among the forbidden
means of interrogation. But any case of physical torture is necessarily included in
the broader term “physical abuse” (Misshandlung), which has been held to include
any significant impairment of a person’s physical well-being, such as bodily injury,
beatings, excessive noise or light, and frequent interruption of sleep.®

Art. 104 sec. 1, 2nd sent. of the German Constitution of 1949 provides that
persons in (state) custody must not be subjected to mental or physical abuse
(Misshandlung). Again, the constitution does not use the term “torture” but employs
a rather extensive concept of abuse, which has been interpreted broadly by courts
and writers.”’

S'BGH, Decision of 13 May 1996 - GSSt 1/96 (=BGHSt 42, 139, 145).

52BGH, Decision of 9 June 2009 - 4 StR 170/09 (=NJW 2009, 3589). But see BGH, Judgement of
27 June 2013 — 3 StR 435/12 (=BGHSt 58, 301, 305-08): Suspect’s spontaneous utterance after he
had unsuccessfully asked to speak to a lawyer triggered further judicial questioning; use of the
suspect’s ensuing statement was held to violate the privilege against self-incrimination and the
right to counsel.

33Most writers support an analogous application of § 136a CCP to egregious violations of human
rights by private persons conducting an ,.interrogation®; see, e.g. Roxin/Schiinemann, 2014 at 188;
Schuhr in Miinchener Kommentar, 2014 at § 136a notes 83—-84.

S*BGH, Decision of 13 May 1996 - GSSt 1/96 (= BGHSt 42, 139, 145-48).

3See BGH, Judgement of 26 July 2007 - 3 StR 104/07 (=BGHSt 52, 11, 18-21); Decision of 18
May 2010 - 5 StR 51/10 (=55, 138); Gless in Lowe/Rosenberg, 2007 at § 136a note 4;
Meyer-GoBner/Schmitt, 2016 at § 110c note 3, § 136a note 3.

36See Gless in Lowe/Rosenberg, 2007 at § 136a note 22; Meyer-GoBner/Schmitt, 2016 at § 136a
note 7. Psychological torture is covered by the prohibition of Qudlerei (psychological torment).
57See BGH, Judgement of 3 May 1960 - 1 StR 131/60 (=BGHSt 14, 269, 271); Schulze-Fielitz in
Dreier, 2013 at Art. 104 note 61.
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Since Germany has ratified the European Convention on Human Rights and has
transformed it into domestic law,58 the prohibition of torture and inhuman and
degrading treatment in Art. 3 ECHR is directly applicable in Germany. German
courts generally follow the definition that these terms have been given by the
European Court of Human Rights (ECtHR). According to the ECtHR, torture is a
more serious infringement of the victim’s bodily integrity than inhuman treatment.
It depends on the individual case whether maltreatment has reached the level of
torture; relevant factors are the nature and context of the maltreatment, its duration,
its physical and mental effect on the victim, and also the age, gender and physical
condition of the victim.”” In a judgement concerning the application of international
criminal law, the German Federal Court of Justice (Bundesgerichtshof) has defined
torture in the sense of the 4th Geneva Convention as any intentional infliction of
severe physical or mental pain by organs of the state or with their acquiescence.®

In connection with the case of Gdfgen,®’ German jurists in the early 2000s
engaged in a debate on possible limits of the prohibition of torture, especially
whether torture could be used as a means to save innocent lives. The majority of
authors and courts have maintained the absolute ban on torture, arguing that the
dignity of the person protected by Art. 1 Basic Law could not be infringed even
where human lives are at stake.®

3.2.2 Definition of Privilege Against Self-incrimination

German statutory law neither defines nor explicitly protects a suspect’s right to
remain silent. The Code of Criminal Procedure mentions this right only indirectly
by requiring that a suspect, at his first interrogation, shall be informed of the fact
that “according to the law”®* he is free to respond to the allegation of guilt or not to
say anything with regard to the subject matter (§ 136 sec. 1, 2nd sent. CCP).

38See the notification of 15 December 1953 (Bundesgesetzblatt 1954 II 14). Germany has also
ratified the European Convention against Torture and Inhuman and Degrading Treatment of 1987
(Bundesgesetzblatt 1989 II 946).

SECtHR, Ireland v. UK, case no. 5310/71, Judgement of 18 January 1978, § 162; Asalya v.
Turkey, case no. 43875/09, Judgement of 15 April 2014, § 47.

S°BGH, Judgement of 21 February 2001 - 3 StR 372/00 (=BGHSt 46, 292, 302-303).

1See ECtHR, Gdfgen v. Germany, case no. 22978/05, Judgement of 30 June 2008; Judgement
(Grand Chamber) of 1 June 2010, §§ 165-166. For a comment, see Weigend, 2011 at 325. See also
ECtHR, Harutyunyan v. Armenia, case no. 36549/03, Judgement of 28 June 2007, § 63; Cesnieks
v. Latvia, case no. 9278/06, Judgement of 11 February 2014, § 65.

62566, e.g., LG Frankfurt am Main, Decision of 9 April 2003 — 5/22 Ks 3490 Js 230118/02, (2003)
23 Strafverteidiger, 325-27; Hamm, 2003; Wittreck, 2003; Hilgendorf, 2004; Saliger, 2004; Erb,
2005; but see also Brugger, 2000; Herzberg, 2005.

63Curi0usly, § 136 sec. 1 CCP refers to a written law (Gesetz) which, as such, does not exist.
Germany did however ratify the International Covenant on Civil and Political Rights, which
protects the privilege in Art. 14 (3) (g).
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Similarly, a witness may decline to respond to any question if the answer would
lead to the risk that he or one of his relatives could be prosecuted for a criminal
offense or an administrative infraction (§ 55 sec. 1 CCP). The privilege implies that
a suspect’s (or his relative’s) silence must not be used as evidence of his guilt.64

These provisions of statutory law implicitly show that Germany recognizes any
person’s right to decline any active contribution to his or her own prosecution. The
Federal Constitutional Court has held that the privilege against self-incrimination
follows from the constitutional principle that Germany is a state based on the rule of
law (Rechtsstaatsprinzip; see Art. 20 sec. 3 and Art. 28 sec. 1 Basic Law).®® The
exact constitutional basis of the privilege against self-incrimination is difficult to
identify; the Federal Constitutional Court and many authors regard the principle as
based on the dignity of the person as protected in Art. 1 Basic Law.®®

According to German case law and doctrine, the privilege against
self-incrimination is not limited to verbal statements but extends to any form of
activity, including participation in psychological or physical tests and providing
handwriting samples, even just blowing into a breathalyzer.®’ It is not quite clear
against what kind of official inducements to speak or cooperate the privilege pro-
tects. Without doubt, agents of the state must not use force or threats of force in
order to make a person actively incriminate himself.°® But according to the majority
view, deceit is a permissible method of obtaining a person’s active cooperation.®

Suspects, defendants and witnesses must be informed of the privilege as it
applies to them (§§ 55 sec. 2, 136 sec. 1, 2nd sent., 243 sec. 5 CCP). It is irrelevant

%“BGH, Decision of 29 August 1974 - 4 StR 171/74 (=BGHSt 25, 365, 368); Judgement of 2 April
1987 - 4 StR 46/87 (=34, 324, 326); Judgement of 26 May 1992 - 5 StR 122/92 (=38, 302, 305). If
the suspect makes a statement but declines to respond to further questions, this fact may be used
with respect to the credibility of his statements; see BGH, Judgement of 3 December 1965 - 4 StR
573/65 (=BGHSt 20, 298); Meyer-GoBner/Schmitt, 2016 at § 261 note 17.

65BVerfG, Decision of 8 October 1974 - 2 BvR 747/73 (=BVertGE 38, 105, 113); Decision of 13
January 1981 - 1 BVR 116/77 (=56, 37, 43); Judgement of 3 March 2004 - 1 BvR 2378/98 u.
1 BvR 1084/99 (=109, 279, 324).

$°BVerfG, Decision of 13 January 1981 - 1 BvR 116/77 (=BVerfGE 56, 37, 43); for further
references see Bosch, 1998; Schuhr in Miinchener Kommentar, 2014 before § 133 notes 74-76.
S’BGH, Judgement of 9 April 1986 - 3 StR 551/85 (=BGHSt 34, 39, 46); Judgement of 24
February 1994 - 4 StR 317/93 (=40, 66, 71-72); Judgement of 21 January 2004 - 1 StR 364/03
(=BGHSt 49, 56); Roxin, 1995 at 466; Rogall in Systematischer Kommentar, 2016 before §133
notes 73, 146-50. For a critical assessment, see Verrel, 2001.

%BGH, Judgement of 26 July 2007 - 3 StR 104/07 (=BGHSt 52, 11, 17-18); Rogall in
Systematischer Kommentar, 2016 before §133 notes 79-81.

69BGH, Decision of 13 May 1996 - GSSt 1/96 (=BGHSt 42, 139, 153); Decision of 31 March
2011 - 3 StR 400/10 (=NStZ 2011, 596). But see, contra, Wolfslast, 1987 at 104; Ransiek, 1990 at
54-58; Roxin, 1997. In BGH, Judgement of 26 July 2007 - 3 StR 104/07 (=BGHSt 52, 11, 18), the
Federal Court of Justice in 2007 explicitly left open whether it will continue its restrictive inter-
pretation of the privilege against self-incrimination.
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whether the suspect or witness already is aware of his right to remain silent.””
According to the Federal Court of Justice, an undercover police agent talking with a
suspect in order to elicit information need not tell the suspect that he has a right to
remain silent, because that would undermine the usefulness of undercover police
investigations.”"

3.2.3 Exclusionary Rules for Evidence Obtained by Torture
3.2.3.1 Procedure

There are no special rules in German criminal procedure with respect to weeding
out before trial evidence that has been obtained by torture. In theory at least, the
public prosecutor’s office conducts the pretrial proceedings (§§ 160 sec. 1, 161
sec. 1 CCP). If the police use torture and this becomes known to the prosecutor, he
must refrain from using any statement obtained through torture for the further
investigation (§ 136a Sec. 3 CCP; see below). In fact, however, prosecutors rarely
participate actively in the investigation but leave it largely to the police. Prosecutors
typically review the police file only when the police consider the investigation
terminated, with the case ready for dismissal or for indictment. The prosecutor may
then send the case back to the police, however, for further investigation if he thinks
that not all relevant facts have been elucidated or that critical evidence would be
inadmissible in court.

When the prosecutor has filed a formal accusation, the trial court—sitting
without lay judges—reviews the file of the investigation and decides whether there
is sufficient evidence available to make the accused stand trial on the charges (§ 199
CCP; see above). At this stage of the proceedings, the trial court will also consider
whether evidence proposed by the prosecution is admissible at trial. If critical
evidence (e.g., a confession of the accused) is inadmissible, the court may decide
that the remaining evidence will probably not be sufficient for conviction, and may
on that ground refuse to open trial proceedings. Although German law does not
provide for a hearing on the admissibility of evidence, such issues can be discussed
either during the intermediary phase or at a special hearing held by the court before
trial (§ 212 CCP). As has been noted above, the trial court is solely responsible for
deciding what evidence is to be presented at trial (§ 244 sec. 2 CCP).

If evidence (e.g., a witness statement) has been presented at the trial, according
to the Federal Court of Justice it will be presumed that the defense consents to its

7°BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 224). See also Judgement
of 12 October 1993 - 1 StR 475/93 (=BGHSt 39, 349) (if suspect, due to mental incapacity, was
unable to understand the information, his statement may be used only with his consent).
"'BGH, Decision of 13 May 1996 - GSSt 1/96 (=BGHSt 42, 139, 145). See the criticism of Roxin,
1995 at 466.
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use unless the defendant’s lawyer’ explicitly objects as soon as the evidence has
been introduced.”® This means that defense counsel must immediately raise any
doubts he may have as to the admissibility of any evidence.

3.2.3.2 Exclusionary Rules in Public Debate

Cases of police torture are not at the center of public debate in Germany. It is
unknown to what extent non-lawyers are aware of the rules on inadmissibility of
statements obtained by torture. In the Gdfgen case, opinions were divided on
whether the relatively mild threat of applying painful force to the suspect was
justified in order to save the victim’s life.”* In any event, the public was less than
enthusiastic about the fact that Mr. Géfgen received a substantial sum of money for
pain and suffering in that context.”

3.2.4 Institutional Arrangements Securing the Ban on Torture

One means to prevent torture is the presence of a defense lawyer in torture-prone
situations, especially during police interrogations. § 137 CCP provides that anyone
may avail himself of the assistance of a lawyer at all stages of criminal proceedings.
Since 2017, the defense lawyer has the right to be present at any interrogation of the
suspect (§ 163a sec. 3 and 4 in connection with § 168c sec. 1 CCP). Yet, the suspect
must normally pay his lawyer’s fee, and if he is too poor the state will not nec-
essarily appoint a free lawyer for him.”®

There are no special procedures available for bringing cases of torture to the
attention of courts. Anyone may file a criminal complaint (for assault—g§ 223 Penal
Code—or for coercing testimony—¢§ 343 Penal Code) or a civil suit for damages
(§§ 823, 839 Civil Code) against the offending officer. The issue may also be raised

720r the defendant himself, if he has no lawyer and had been specifically informed by the judge
that he must object to the use of the evidence.

73BGH, Decision of 27 February 1992 - 5 StR 190/91 (= BGHSt 38, 214, 226); Judgement of 12
January 1996 - 5 StR 756/94 (=BGHSt 42, 15, 22); see also BVerfG, Decision of 7 December
2011 -2 BvR 2500/09 (=NJW 2012, 907, 911) (holding this decision constitutional). For criticism,
see Fezer, 1997 at 58; Heinrich, 2000, 398.

74See the compromise judgement of Landgericht Frankfurt in the criminal case against the police
officer who had uttered the threat of torture (convicting the defendant of coercion but imposing an
extremely lenient sentence), LG Frankfurt am Main, Decision of 9 April 2003 — 5/22 Ks 3490 Js
230118/02, (2003) 23 Strafverteidiger, 325-27.

7>See the comments under <http://www .focus.de/panorama/welt/verurteilter-kindsmoerder-neues-
verfahren-wegen-entschaedigung-fuer-gaefgen_aid_808457.html>, accessed 1 November 2018.
76§ 140 CCP describes the situations when a lawyer has to be provided for a suspect or defendant.
One such situation exists when the suspect has been taken into pretrial custody (§ 140 sec. 1 no.
4 CCP). Pretrial custody however requires a judicial order and is to be distinguished from mere
provisional arrest, which does not trigger the right to have a lawyer appointed.


http://www.focus.de/panorama/welt/verurteilter-kindsmoerder-neues-verfahren-wegen-entschaedigung-fuer-gaefgen_aid_808457.html
http://www.focus.de/panorama/welt/verurteilter-kindsmoerder-neues-verfahren-wegen-entschaedigung-fuer-gaefgen_aid_808457.html
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in the context of the criminal proceedings against the tortured person as an
objection to the use of evidence under § 136a sec. 3 CCP.

Germany has installed a national agency for the prevention of torture, as
demanded by Arts. 17-23 of the Optional Protocol of 2002 to the U.N. Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.”” The independent national agency for the prevention of torture con-
sists of sub-agencies with competence for Federal and State institutions. Its ten
members have the right to visit closed institutions, and they prepare annual reports
for the Federal and State governments and parliaments. Germany has not so far
installed independent institutions to which individual complaints of torture and
degrading treatment can be directed; the Federal government deems it sufficient that
inmates can send petitions to the Federal or State legislatures.”®

3.2.5 Exclusion of Evidence and Other Remedies Following a Breach
of the Ban on Torture

There has been some debate as to whether the use of torture so vitiates a criminal
proceeding that it must be terminated without a conviction.” The courts have,
however, rejected that proposition, arguing that a dismissal of the case might
infringe upon the protection of third parties; moreover, dismissal might hurt the
important constitutional interest in prosecuting and convicting criminal offenders,*’
failing to provide satisfaction through punishment.®'

With regard to torture, § 136a sec. 3, 2nd sent. CCP clearly provides that
statements elicited from a suspect or witness by the forbidden means listed in §
136a secs. 1 and 2 CCP (see above) are inadmissible as evidence.®* Such statements

"TResolution of the UN General Assembly on the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, UN Doc A/RES/57/
199 of 9 January 2003.

"8See <http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/PDF-Dateien/Europarat
_Dokumente/Bericht_Menschenrechtskommissar_Deutschland_2015_Kommentar_Bundesregieru
ng_de.pdf> accessed 1 November 2018.

7For an overview and discussion see Julius in Heidelberger Kommentar, 2012 at § 206a notes 8—
15.

80The Federal Constitutional Court has held this interest to be part of the principle of
Rechtsstaatlichkeit (a state based on the rule of law); see BVerfG, Decision of 15 January 2009 - 2
BVR 2044/07 (=BVerfGE 122, 248, 273); Judgement of 19 March 2013 — 2 BvR 2628/10, 2 BvR
2883/10, 2 BvR 2155/11 (=133, 168, 200-201); BVerfG, Decision of 18 December 2014 — 2 BVR
209, 240, 262/14 (=StV 2015, 413, 415).

81See BGH, Judgement of 18 November 1999 - 1 StR 221/99 (=BGHSt 45, 321, 333-34);
Judgement of 11 December 2013 - 5 StR 240/13 (=NStZ 2014, 277, 280).

81t is a matter of controversy whether the inadmissibility of coerced statements also applies to
evidence that favors the defense; see Gless in Lowe/Rosenberg, 2007 at § 136a note 71; Roxin,
2009 at 113; Wohlers, 2012 at 391; Diemer in Karlsruher Kommentar, 2013 at § 136a note 37;
Roxin/Schiinemann, 2014 at 173.


http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/PDF-Dateien/Europarat_Dokumente/Bericht_Menschenrechtskommissar_Deutschland_2015_Kommentar_Bundesregierung_de.pdf
http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/PDF-Dateien/Europarat_Dokumente/Bericht_Menschenrechtskommissar_Deutschland_2015_Kommentar_Bundesregierung_de.pdf
http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/PDF-Dateien/Europarat_Dokumente/Bericht_Menschenrechtskommissar_Deutschland_2015_Kommentar_Bundesregierung_de.pdf
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have to be excluded even if the declarant consents to their use (§ 136a sec. 3, 2nd
sent. CCP).®* If an illicit method of interrogation as listed in § 136a secs. 1 and 2
CCP was used, it will normally be assumed (and does not require proof) that the
statement was actually caused by employing the forbidden method; exclusion does
therefore not require a positive showing that the statement was in fact involuntary
or was brought about by the illicit means.®*

Tainted statements must not be introduced even in an indirect way, for example,
by asking a witness of the interrogation what the person had said; nor is it per-
missible for an expert witness to base his expert opinion on a coerced statement.®

According to the Federal Court of Justice, violations of Art. 136a CCP can be
proved and disproved by any means.*® There is no technical burden of proof either
on the defendant or on the prosecutor. But the courts presume the “regularity of the
criminal process”. This means that evidence will not be excluded if the court cannot
determine whether or not a violation of § 136a CCP occurred.®” While it is true that
the principle in dubio pro reo is not directly applicable here, because the question of
whether a violation of § 136a CCP occurred is not directly related to the defendant’s
guilt, the majority of commentators reject the view that it is in fact the defendant
who has to prove that he had been maltreated. They claim that the burden of
proving that there was no violation of § 136a CCP shifts to the state as soon as the
defendant has made a plausible initial showing that a violation may have
occurred.®®

There is broad agreement that the exclusion of evidence in this situation not only
serves the truth-finding process by eliminating evidence of inherently doubtful
reliability,® but that the rule of exclusion is rooted in the Constitution. Opinions
differ, however, as to the exact constitutional principle that is applicable. Some
authors regard the exclusion of evidence obtained through torture as a corollary of

the protection of human dignity’”: others emphasize the integrity of judicial

8This rule does, of course, not preclude the declarant from making the same statement again in
court. Such a statement is admissible if the declarant had been informed that his prior statement is
inadmissible.

84BGH, Judgement of 24 March 1959 - 5 StR 27/59 (=BGHSt 13, 60, 61).

85BGH, Judgement of 4 March 1958 - 5 StR 7/58 (=BGHSt 11, 211). See further Meyer-GoBner/
Schmitt, 2016 at § 136a note 29; Schuhr in Miinchener Kommentar, 2014 at § 136a note 96.
86BGH, Judgement of 28 June 1961 - 2 StR 154/61 (=BGHSt 16, 164, 166-67); Judgement of 21
July 1994 - 1 StR 83/94 (=NJW 1994, 2904, 2905); but see contra Gless in Lowe/Rosenberg, 2007
at § 136a note 77; Eisenberg, 2015 at note 707.

8'BGH, Judgement of 28 June 1961 - 2 StR 154/61 (=BGHSt 16, 164, 167); Decision of 7 June
1983 - 5 StR 409/81 (=BGHSt 31, 395); Rogall in Systematischer Kommentar, 2016 at § 136a
note 101.

88566, e.g., Gless in Lowe/Rosenberg, 2007 at § 136a note 78; Kiihne, 2010 at note 966; Volk,
2010 at 178-79; Roxin/Schiinemann, 2014 at 394; Eisenberg, 2015 at notes 708—709.

89BGH, Judgement of 14 June 1960 - 1 StR 683/59 (=BGHSt 14, 358); Judgement of 21 February
1964 - 4 StR 519/63 (=19, 325, 329-30); Krack, 2002 at 124.

%See BVerfG, Decision of 14 December 2004 - 2 BVR 1249/04 (=NJW 2005, 656); Merten, 2003
at 406; Meyer-GoBner/Schmitt, 2016 at § 136a note 1.
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proceedings that would be compromised if such evidence were employed by the
court.”! German doctrine places little weight on the deterrent effect that exclusion of
coerced evidence may have on illegal police practices’*; but the Federal Court of
Justice has emphasized that exclusion is to make certain that police do not inten-
tionally neglect the legal requirements.”?

The ECtHR likewise demands exclusion of any evidence produced by torture.”*
It has found violations of Art. 3 ECHR where the results of torture or inhuman
treatment were the sole or decisive evidence on which the judgement was based.”

3.2.6 Admissibility of Indirect Evidence (“Fruits of the Poisonous
Tree”) in Cases of Torture

It is unclear whether the use of torture precludes not only the admission of state-
ments made by the tortured person but also the use of evidence discovered as a
result of such statements.”® The general German debate on how to deal with “fruits
of the poisonous tree” resonates here. German courts do not categorically exclude
evidence derived from violations of individual procedural rights.”” As noted above,
The Federal Constitutional Court has argued that exclusion of relevant evidence
must remain an exception.”® Moreover, it has been said that exclusion of any
derivative evidence would have the effect that one procedural fault could entirely
disrupt the criminal process.”” Some authors think, however, that a violation of §
136a CCP should invariably foreclose the admission of any evidence derived from
the statement made by the declarant.'® An argument in favor of this view is that §
136a CCP sec. 3, 2nd sent. CCP declares that “statements” (Aussagen) that have
been brought about by forbidden means must not be “used”—and it is one way of

o1See Neuhaus, 1997 at 314-315; Rogall in Systematischer Kommentar, 2016 at § 136a note 4;
Eisenberg, 2015 at note 330.

92See Beulke, 1990 at 180; Amelung, 1999 at 181; Eisenberg, 2015 at note 368; Paul, 2013 at 494;
Roxin/Schiinemann, 2014 at 172-173 (arguing that the function of ,,disciplining* police is mis-
placed in an inquisitorial procedual system); Ransiek, 2015 at 950-51.

9BGH, Judgement of 18 April 2007 - 5 StR 546/06 (=BGHSt 51, 285, 296).

““ECtHR, Harutyunyan v. Armenia, case no. 36549/03, Judgement of 28 June 2007, § 63; Gdfgen
v. Germany, case no. 22978/05, Judgement (Grand Chamber) of 1 June 2010, §§ 165-166;
Cesnieks v. Latvia, case no. 9278/06, Judgement of 11 February 2014, § 65.

SECtHR, Jalloh v. Germany, case no. 54810/00, Judgement of 11 July 2006, § 107; Gdfgen v.
Germany, case no. 22978/05; Judgement (Grand Chamber) of 1 June 2010, § 178; EI Haski v.
Belgium, case no. 649/08, Judgement of 25 September 2012, § 85.

%For a detailed analysis, see Rogall in Systematischer Kommentar, 2016 at § 136a notes 108-126.
*7See BGH, Judgement of 28 April 1987 - 5 StR 666/86 (=BGHSt 34, 362, 364).

%®BVerfG, Decision of 9 November 2010 - 2 BvR 2101/09 (=NJW 2011, 2417, 2418-19).
“BGH, Judgement of 22 February 1978 - 2 StR 334/77 (=BGHSt 27, 355, 358); Judgement of 24
August 1983 - 3 StR 136/83 (=32, 68, 70-71).

1OOSee, e.g., Neuhaus, 1990 at 1221; Miissig, 1999 at 136-37; Hiils, 2009 at 167-68; Kiihne, 2010
at 558; Eisenberg, 2015 at note 408.
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“using” such statements for law enforcement to base further inquiries on them.'"!
Moreover, limiting inadmissibility to the coerced statement itself would virtually
invite the police to apply forbidden means in the hope of obtaining further leads
which then could be used as evidence. The German courts, by contrast, extend their
general skepticism about excluding derivative evidence to the situation of a vio-
lation of § 136a CCP. They make admissibility depend on a weighing of the
conflicting interests of law enforcement on the one side and individual rights on the
other (see above).102

According to the ECtHR judgement in Gdfgen v. Germany, use of evidence
derived from torture or degrading treatment as a rule violates Art. 3 ECHR.'"?

3.3 Exclusion of lllegally Obtained Evidence—Cases
of Undue Coercion

§ 136a CCP does not distinguish between cases of torture and of other undue
physical or mental coercion. What has been said above about the procedural con-
sequences of torture therefore applies as well to other (lesser) forms of physical
abuse or mental torment.

3.3.1 Institutional Arrangements Securing the Right to Remain Silent

Procedural safeguards for the protection of the right to remain silent are similar to
those protecting against torture: suspects have a general right to consult with a
lawyer before they submit to questioning by the police or other law enforcement
personnel. Suspects must explicitly be informed of the right to consult with a
lawyer prior to any interrogation, and they must be assisted in obtaining access to a
lawyer (§ 136 sec. 1, 2nd and 3rd sent. CCP).'** The defense lawyer has the right to
be present during any interrogation of a suspect and can advise his client of the
proper use of his right to remain silent (§§ 168c sec. 1, 163a sec. 3, 2nd sent.,
sec. 4 3rd sent. CCP).

101R ansiek, 2015, at 957-958. See, however, above as to the distinction between use (Verwertung)
and employment (Verwendung) of evidence in German law and doctrine.

192BGH, Judgement of 22 February 1978 - 2 StR 334/77 (=BGHSt 27, 355, 358); Judgement of 18
April 1980 - 2 StR 731/79 (=29, 244, 249) (concerning illicit wiretapping); Judgement of 24
August 1983 - 3 StR 136/83 (=32, 68, 71); Judgement of 28 April 1987 - 5 StR 666/86 (=34, 362,
364); Decision of 7 March 2006 - 1 StR 316/05 (=51, 1, 8). Accord, Gless in Lowe/Rosenberg,
2007 at § 136a notes 75-76; Rogall in Systematischer Kommentar, 2016 at § 136a notes 1112—13.
13ECHR, Gifgen v. Germany, case no. 22978/05, Judgement (Grand Chamber) of 1 June 2010, §
178.

194f the information was not given, any statement of the suspect is inadmissible as evidence;
BGH, Judgement of 22 November 2001 - 1 StR 220/01 (=BGHSt 47, 172).
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3.3.2 Exclusionary Rules for Evidence Obtained in Violation
of the Privilege Against Self-incrimination

If the requisite information on the right not to incriminate oneself (§§ 55 sec. 2, 136
sec. 1, 2nd sent. CCP) was not provided, the declarant’s statement cannot be used as
evidence against him.'” In a case concerning the admissibility of unwarned
self-incriminating statements, the Federal Court of Justice has affirmed the principle
that the court should seek the truth, but should not do so at any cost.'% The Court
held that any (even unintentional) omission of the required information about the
right to silence jeopardizes the suspect’s ability to intelligently decide whether to
remain silent; the suspect’s statements therefore are presumed to be involuntary.'®’
Yet the Court recognized an exception if it can be proved that the suspect was in
fact aware of his right to remain silent.'®® Furthermore, the defendant can consent to
the use of his prior unwarned statement at trial, thus rendering it admissible.'"”
If the information about the privilege was not provided, the suspect may nev-
ertheless be interrogated again at a later date, either by the same interrogator or by a
different person. In order for any statement made at this latter date to be admissible
as evidence, the suspect needs to be told (a) that he is free to speak or to remain
silent, and (b) that his prior (unwarned) statement cannot be used as evidence.''? It
is not clear, however, whether a statement made in the second interrogation may be
used if the second part of the warning was not given. Some authors think that,
without the complete warning, the second statement is inadmissible because the
interrogated person is likely to think that the earlier statement is good evidence and
that it therefore does not matter whether he repeats it.''' The Federal Court of
Justice, on the other hand, favors a “weighing” solution: the trial court is to decide
whether the importance of the statement for finding the truth outweighs the seri-
ousness of the violation of the suspect’s rights. The latter is unlikely to be the case

15BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214) (concerning defendant);
Oberlandesgericht Celle of 7 February 2001 - 32 Ss 101/00 (=NStZ 2002, 386). According to a
controversial decision of the Federal Court of Justice, the self-incriminating statement of an
unwarned witness can be used as evidence against the defendant (but not against the witness);
BGH, Decision of 21 January 1958 - GSSt 4/57 (=BGHSt 11, 213).

'%5BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214).

97BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 220-22).

198BGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214, 224-25); Judgement of
12 January 1996 - 5 StR 756/94 (=BGHSt 42, 15, 22). The Court explained that knowledge of the
right to remain silent can be assumed when the suspect makes a statement in the presence of
counsel, but that knowledge cannot be inferred from the fact that the suspect had previously been
prosecuted or convicted.

'%Gless in Léwe/Rosenberg, 2007 at § 136 note 81.

""BGH, Judgement of 18 December 2008 - 4 StR 455/08 (=BGHSt 53, 112) (overruling
Judgement of 31 May 1990 - 4 StR 112/90 (=BGHSt 37, 48, 53)).

""See, e.g., GleB/Wennekers, 2009 at 383; Jahn, 2009 at 468; Beulke, 2016 at note 119.
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where the second interrogator intentionally omitted to provide the requisite
information.''?

With regard to evidence derived from unwarned statements, the Federal Court of
Justice is likely to admit such evidence given its general reluctance to exclude
“fruits of the poisoned tree”.'" In conformity with its treatment of other violations
of the defendant’s procedural rights, the Federal Court of Justice can be expected to
prefer the so-called sentencing solution, i.e. denying any impact on the process but
granting the convicted defendant a reduction of the deserved sentence as a com-
pensation for the violation of his rights.''*

3.3.3 Remedies Following Violations of Exclusionary Rules

As with violations of § 136a CCP, the principle in dubio pro reo is said not to apply
to the question whether the suspect’s right to silence had been observed at all times.
If the trial court is not convinced that a violation occurred, it will admit the evidence
in question.

As for the evidentiary consequences of undue coercion, see supra on § 136a
CCP.

4 Statistics

Statistical evidence on the application of exclusionary rules is not available.

5 Conclusion

In summary, one can say that Germany still pursues the ideal of finding the truth in
the criminal process and places great emphasis on this goal. Although the protection
of human rights is seen as part of the constitutional principle of Rechtsstaatlichkeit,
and although human dignity has been accorded the highest rank in the German
constitutional hierarchy, the exclusion of evidence is regarded as an anomaly. There
are only few instances of mandatory exclusion. Some of them concern the pro-
tection of core privacy (§§ 100a sec. 4 and 100c sec. 5 CCP), and some are to
safeguard the integrity of interrogations (especially § 136a sec. 3 CCP, but also

"2BGH, Judgement of 3 July 2007 - 1 StR 3/07 (=StV 2007, 450, 452); Judgement of 18
December 2008 - 4 StR 455/08 (=BGHSt 53, 112, 114).

"3BGH, Judgement of 28 April 1987 - 5 StR 666/86 (=BGHSt 34, 362, 369).

45ee, e.g., BGH, Judgement of 18 November 1999 - 1 StR 221/99 (=BGHSt 45, 321, 339) (for a
case of entrapment).
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judge-made rules such as the exclusion of a suspect’s statements if information on
the right to remain silent and the right to a lawyer had not been provided''”). In
most other instances of the violation of individual rights, German courts engage in a
balancing process, excluding relevant evidence only if there is no overriding
interest in using the evidence for determining the truth. Moreover, exclusion of
evidence generally covers only evidence that has been directly obtained through a
violation of procedural rules; derivative evidence is generally accepted, with few
exceptions.

Institutional mechanisms for ensuring respect for human rights in the context of
the criminal process are limited. The most important tools are the obligation of
interrogators to inform suspects and witnesses of their respective rights, and a
suspect’s right to have the assistance of a lawyer.''® Yet, it should be noted that not
every suspect can receive the services of a lawyer free of charge (cf. § 140 CCP).

With regard to the balance between truth-finding and protection of human rights,
the trend in Germany is toward cautiously extending the scope of exclusionary
rules, especially in cases where a state agent intentionally or arbitrarily violated a
procedural rule protecting the rights of the suspect. This trend has been initiated and
fuelled by the jurisprudence of the ECtHR and the German Federal Constitutional
Court, sometimes against the persistent opposition of the criminal courts.

It is an open question whether exclusion of tainted evidence is actually effective
in discouraging rule violations. It is difficult to find out to what extent and in what
areas police and prosecutors may tend to disregard the restrictions on collecting
evidence that procedural law provides. From the published case law, it appears that
searches and examinations of the body are more susceptible to rule violations than
interrogations; but there may exist a dark figure of unknown size in either area.
Given the remoteness of police activities in investigating crime from actual trials,
and the relative scarcity of trials (in relation to written procedures and consensual
dispositions), it is unlikely that exclusion of evidence has a strong educative or
deterrent effect on individual police officers who may have committed a procedural
fault in the early stages of an investigation. On the other hand, the inquisitorial
tradition is still strong in Germany, and that tradition is inimical to any effort of
purposely manipulating the factual basis of the court’s judgement.

Alternative ways of curbing disregard of individual procedural rights by police
and prosecutors are limited to the usual mechanisms of imposing individual
responsibility through disciplinary and (depending on the factual situation) criminal
law. There is a functioning disciplinary system of police forces in place, but it
seems that it is more geared toward combating police violence and corruption than
toward suppressing the use of illicit investigatory measures.

Academic writers as well as the defense bar tend to support increased reliance on
the exclusion of evidence and a general strengthening of tools for guaranteeing

"5SBGH, Decision of 27 February 1992 - 5 StR 190/91 (=BGHSt 38, 214); Judgement of 22
November 2001 - 1 StR 220/01 (=BGHSt 47, 172).

16yitnesses also have a right to have a lawyer present during their interrogation (§ 68b CCP).
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respect for human rights. But the influence of both groups on law reform is very
limited. At this time, the emphasis of official “reform” measures is on increasing the
speed, economy, and “efficiency” of the criminal process.'!” Exclusion of evidence
does not seem to be a welcome instrument for achieving these goals.
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Regulating Interrogations M)
and Excluding Confessions in the United ety
States: Balancing Individual Rights

and the Search for the Truth

Jenia Iontcheva Turner

Abstract This chapter discusses U.S. constitutional law surrounding the admis-
sibility of confessions and the contexts in which the law demands exclusion and
those in which a cost-benefit analysis by the court results in its inclusion.
Justifications and practical effects of exclusionary rules and the public debates
surrounding their use are explained. In the U.S., rights that are expressly protected
by the Constitution—such as the right to remain silent, the right to be free from an
unreasonable search or seizure, and the right to counsel—are weighed more heavily
than the state’s need to fully explore the facts in a criminal case. The values of
fairness, dignity, privacy, and liberty embodied in these rights frequently outweigh
the need for reliable fact finding. In deciding how to enforce these constitutional
rights, however, U.S. courts are well aware of competing interests throughout the
criminal justice system.

1 Introduction

Like other criminal justice systems, the U.S. system must balance, on the one hand,
enforcing the criminal law and, on the other, protecting individual rights in the
process. Reliable fact-finding is a prerequisite to the effective enforcement of
criminal law and to just outcomes. Protection of individual rights often promotes
reliable fact-finding, as when a ban on involuntary confessions prevents the
introduction of unreliable testimony at trial. On occasion, however, the commitment
to accurate fact-finding may conflict with individual rights in a particular case. One
of the clearest examples of such a conflict occurs when a court must decide whether
to admit reliable and probative evidence obtained in violation of constitutional
rights.

In the United States, rights that are expressly protected by the Constitution—
such as the right to remain silent, the right to be free from unreasonable search or
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seizure, and the right to counsel—are given more weight in the balance than the
state’s need to explore fully the facts in a criminal case. The values of fairness,
dignity, privacy, and liberty embodied in these rights frequently outweigh the
concern for reliable factfinding. But in deciding how to enforce these constitutional
rights, U.S. courts have recognized the relevance of competing interests in the
criminal justice system, such as the interest in truthseeking. In deciding whether to
exclude evidence, for example, courts have considered whether exclusion is
expressly required by the Constitution and whether the benefits of exclusion, such
as deterring police misconduct, outweigh its costs to truthseeking.

This report examines U.S. constitutional law on admissibility of confessions and
discusses the contexts in which the law demands exclusion and contexts in which a
cost-benefit analysis has led courts to reject exclusion. The report further explains
the justifications and practical effects of exclusionary rules and the public debates
surrounding their use.

2 Fact-Finding Procedure: Stages, Rules, and Actors

Before examining the law that regulates the search for truth and the protection of
individual rights in criminal cases, it is useful to review the stages and rules of the
factfinding process and the actors involved in it. A brief overview of the structure
and institutions of criminal justice helps illustrate more clearly how legal rules
apply in practice.

2.1 Stages and Rules

In the U.S. criminal justice system, the investigative and trial stages of the criminal
process are not as strictly delineated as they are in some inquisitorial systems. The
investigation frequently continues after formal charges are filed and, in some cases,
even after the trial has begun. Yet the actors who investigate—the police or other
government agents—do so independently and without supervision from prosecu-
tors." As a practical matter, police officers may end a case by choosing not to
investigate further or not to arrest a suspect.” In serious cases, however, police
officers typically are held accountable by political pressure to maintain a high
clearance rate.

TAt the state level, police are generally not supervised by prosecutors during their investigations.
While in some specialized units and in some larger urban counties, police may run applications for
a warrant by a prosecutor, this is the exception rather than the rule. By contrast, at the federal level,
prosecutors routinely review warrant applications and other key investigative decisions with
agents.

2See Saltzburg/Capra, 2014 at 958-59.
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When police officers do identify a suspect and bring forward evidence to support
a complaint, prosecutors decide whether and what charges to file with the court. In
some jurisdictions, in felony cases, prosecutors must obtain an indictment through a
grand jury composed of ordinary citizens.> The grand jury has an investigative as
well as a screening function. It can subpoena witnesses and documents to aid the
investigation, and it must decide whether the evidence provides probable cause to
confirm an indictment. A little over half of U.S. states rely on a different mechanism
—a preliminary hearing to evaluate whether probable cause supports the charges
brought by the prosecutor. Unlike the grand jury, the preliminary hearing is
adversarial in nature and allows both the prosecution and the defense to present
evidence to a neutral magistrate. Defendants may and frequently do waive pre-
liminary hearings, and the case then proceeds directly to the trial court. Regardless
of whether the case proceeds via a preliminary hearing or via a grand jury indict-
ment, the prosecutor retains broad discretion over charging decisions.*

The next step in the process is frequently a plea hearing before the trial court, as
the overwhelming majority of U.S. state and federal cases are resolved through
guilty pleas rather than trials. Guilty pleas typically result from negotiations
between the defense and the prosecution. The negotiations may occur at any point
before or during trial, although the vast majority of cases are resolved before trial.
A major advantage of the guilty plea, from the perspective of the prosecution, is that
it abbreviates the investigation and dispenses with a trial, saving precious resources.
In some cases, plea bargaining also induces defendants to reveal valuable infor-
mation about other cases, thus contributing to the search for truth.

Yet the abbreviated process also increases the risk of inaccurate or unfair
judgments. Recognizing this risk, state and federal rules require that, before
accepting a guilty plea, the court must examine the record and the defendant to
determine that the guilty plea is voluntary, knowing, and factually based.’ In
practice, however, the plea hearing is typically perfunctory and courts rarely
challenge the version of the facts negotiated by the parties and presented summarily
at the hearing.

If the case is not resolved by a guilty plea, the defendant has the right to a jury
trial.® Evidence rules that apply at trial generally attempt to increase the accuracy

3Sa1tzburg/Capra, 2014 at 987 (noting that “slightly less than half” the states require the use of a
grand jury for felonies).

‘A judge or a grand jury may reject charges filed by a prosecutor, but the prosecutor retains the
ultimate discretion to decline charges, even where a grand jury chooses to indict. Furthermore, as
long as the evidence supports a charge, neither the grand jury nor the judge can question the
prosecutor’s choice about which of several possible charges the prosecutor chooses to file.
Overlapping statutes frequently give prosecutors several choices of charges to pick from, often
with different sentencing consequences.

5See, e.g., Federal Rules of Criminal Procedure (Rule 11 of 1 December 2016 as amended).
SSome defendants waive this right and opt for a bench trial. Note that, in some jurisdictions, the
prosecution has to consent to the waiver of a jury trial. See Singer v. United States, 380 US 24, 36
(1965).
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and fairness of the process by preventing the jury from seeing certain overly
prejudicial or potentially unreliable evidence.” The trial is public, and a verbatim
transcript is produced. The transcript can be used as needed for purposes of chal-
lenging and reviewing the verdict on appeal. Some jurisdictions also allow for the
broadcasting of criminal proceedings, as discussed below in Sect. 3.4.2.

Unlike in inquisitorial systems, sentencing is a separate stage of the criminal
process in the United States. It follows different, typically more relaxed rules of
evidence and procedure from those at trial. For example, the Fourth Amendment
exclusionary rule has been held not to apply at sentencing.® The Privilege against
Self-Incrimination, however, continues to apply at sentencing as it does at trial, and
so does the rule requiring exclusion of coerced confessions.’

2.2 Actors and Accountability

At the state level, American police officers conduct investigations. Prosecutors are
typically not involved in the investigations and do not have supervisory power over
police officers, although they rely on the evidence collected by officers to support
the charges they choose to file.'” At the federal level, prosecutors are more likely to
take part in the investigation, particularly in more complex cases, such as those
concerning white-collar crimes.'! Even at the federal level, however, prosecutors
have no authority to discipline investigative agents, so their “supervision” is gen-
erally informal and limited to correcting errors as the investigation unfolds.'?
Because prosecutors depend on police officers to obtain convictions in their
cases, however, they often refrain from looking too closely for gaps and flaws in
police investigations.'> More importantly, prosecutors typically lack the time and
resources to adequately review police investigations in a thorough fashion.'*
Finally, chief prosecutors at the state level are typically chosen in popular elections,
and support by police unions is important for electoral success. Political calcula-
tions therefore further discourage critical oversight of police actions by prosecutors.

7See, e.g., Federal Rules of Evidence (Rules 403, 801, 802 of 1 December 2015 as amended).
8See United States v. Tejada, 956 F2d 1256, 1262—-63 (2nd Cir. 1992).

9See Mitchell v. United States, 526 US 314, 325-27 (1999).

1L una/Wade, 2010 at 1467-68; see also Geller, 1975 at 721 (“Historically, the American police
department has been independent of the prosecutor’s office: that is, neither police nor prosecutor
directly gives or takes orders from the other. As a result, the prosecutor ... is unable to command
police officers to conduct their searches within constitutional bounds.”).

YSee generally Richman, 1999 at 780; Richman, 2003 at 756-794.

"*Richman, 2003 at 756-794.

BSee, e.g., Luna/Wade, 2010 at 1467—68; Laurin, 2014 at 817 (noting some recent departures
from the traditional practice under which prosecutors do not oversee police investigations).
1See, e.g., Gershowitz/ Killinger, 2011 at 261.
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Courts provide a level of oversight over police conduct. With respect to searches
and seizures, magistrate judges review warrant applications to ensure that these are
based on probable cause. Magistrates reject warrant applications extremely rarely,
however, causing some to argue that they are mere “rubber stamps for law
enforcement.”’ On the other hand, the requirement to submit a warrant application
may serve a valuable function on its own, causing police departments to invest in
training their officers in constitutional criminal procedure and encouraging officers
to consider the facts and the law more carefully before applying for a warrant.

In most arrests and searches, officers are not required to obtain a warrant. But
even where no warrant is required before an arrest, magistrates must review the
decision to detain a suspect within 48 hours of the arrest. Likewise, even where no
warrant is required for a search, the defendant may challenge the legality of the
search through a pretrial motion to suppress evidence obtained as a result of an
unlawful search or seizure. Defendants may also move the court to exclude a
confession that is involuntary or unreliable, or was obtained in violation of Miranda
or the pretrial right to counsel. The exclusion of evidence continues to be regarded
by most commentators as the most effective mechanism for holding police
accountable for their investigative actions. As Sect. 3.3 discusses, however, the
Supreme Court has become more skeptical of the usefulness of the exclusionary
rule and has gradually restricted its scope.16 Indeed, the Court has limited the
application of the rule in part because of a concern that in many cases, it interferes
with the search for truth.

Beyond examining the legality of searches, arrests, and interrogations, judges
could theoretically probe more deeply into the accuracy and completeness of
investigations when they review charges at a preliminary hearing or on a defen-
dant’s motion to dismiss the indictment. Judges could also scrutinize the quality of
the investigation when they examine whether a guilty plea is based on sufficient
facts. In practice, however, judges have little information at their disposal about
how an investigation has been conducted because they do not have access to an
“investigative file.” As a consequence, their ability to review the investigation for
accuracy and completeness is limited in practice. Separation of powers principles
further discourage judges from inquiring into investigative or charging decisions."’

When it comes to police misconduct during an investigation, a few other
methods of accountability are potentially available. If police officers violate a
person’s constitutional rights, the person may bring a civil action requesting

15Saltzburg/Capra, 2014 at 108 (quoting Labaton, ‘Before the Explosion, Official Saw Little Risk
for Building in Oklahoma City’, New York Times, 2 May 1995, A19).

'6See below Sect. 3.3.

"United States v. Janis, 428 US 433, 458-59 (1976) (noting that separation of powers principles
limit judicial supervision of police misconduct); Rizzo v. Goode, 423 US 362 (1976) (same);
Payner v. United States, 447 US 774, 737-38 (1980) (Chief Justice Burger, concurring); see also
Bordenkircher v. Hayes, 434 US 357, 364-65 (1978) (noting the breadth of prosecutorial charging
discretion).
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monetary compensation for damages. Civil actions have not proven very effective
in disciplining police, however, for several reasons. First, officers are entitled to
qualified immunity for their actions done in the course of performing official duties,
so they can be held liable only if their conduct violates clearly established con-
stitutional rules, a standard that is difficult to meet.'® Second, damages for an
unlawful search are generally nominal, which discourages citizens from pursuing a
lawsuit. Third, even where damages may be more substantial, plaintiffs have dif-
ficulty collecting the judgment, because individual officers are typically unable to
pay, and governmental entities employing the officers are only liable where the
injury resulted from the entity’s custom or policy.'® Finally, civil actions typically
concern violations of privacy or the use of excessive force, so they do little to
improve reliable factfinding by police.

Officers may also be subject to discipline by external oversight mechanisms
(citizen review boards) or internal ones (internal affairs investigators). Over a
hundred departments around the country are at least partially supervised by review
boards or commissions staffed by ordinary citizens, and these have increased the
transparency and legitimacy of police work.?® Yet statistics from citizen review
boards suggests that they are “more reluctant to second-guess officers than are
officers themselves.”?! Moreover, they focus on resolving citizen complaints about
police misconduct, which typically relate to excessive force, discourtesy, or inva-
sions of privacy, rather than on unreliable factfinding.

Compared to citizen review boards, internal affairs divisions are more willing to
impose discipline for officer misconduct.”? Unfortunately, scholars have not yet
examined what makes internal affairs divisions effective, or the extent to which they
have improved police accountability since the 1960s.>> Nor is it clear whether
internal discipline, without an exclusionary rule as a backstop, could be effective on
its own to deter misconduct. A study from California, where state constitutional law
prohibits warrantless searches of trash placed on the curbside, but where exclusion
for violations of this rule was abandoned in 1982, suggests that without exclusion,
compliance with the underlying law suffers significantly.** More empirical research
is needed to examine whether internal discipline can operate effectively in the
absence of judicial remedies such as exclusion.

Furthermore, internal disciplinary mechanisms have focused on limiting the
use of force, improving police-citizen interactions, and preventing unwarranted

185ee, e.g., Sklansky, 2008 at 572.

9Saltzburg/Capra, 2014 at 558 (citing Monell v. Department of Social Services, 436 US 658
(1978)).

2OFinn, 2001 at 7-12; Sklansky, 2008 at 573.
21Sklansky, 2008 at 573.
2Ibid.

23Ibid.; see also Schwartz, 2012 at 870 (“[N]o outside reviewer has ‘found the operations of
internal affairs divisions in any of the major US cities satisfactory.””).

24Sklansky, 2008 at 580-81.
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invasions of privacy.”> They have not directly addressed the problems of incom-
plete or inaccurate investigations. An important obstacle to accuracy in investiga-
tions is the increased emphasis on efficiency as a goal of police departments. An
emphasis on arrests and clearance rates encourages officers to clear cases quickly
and discourages them from investigating more thoroughly and from following up
on potentially exculpatory evidence.”® Of particular relevance to this report, officers
have a strong incentive to obtain confessions so as to save the significant resources
needed to investigate the case independently.”” Examination of wrongful conviction
cases shows that once officers have obtained a confession, they rarely investigate
further.”® This increases the risk that a wrongful confession remains uncorrected.

3 General Framework for Fact-Finding in Criminal
Proceedings

3.1 Law Relating to the Search for Truth

In the United States, neither the Constitution nor criminal procedure codes
expressly require investigators, prosecutors, or courts to seek truth.”’ Yet U.S.
courts and policymakers have recognized that accurate factfinding helps ensure the
legitimacy of the verdict and the effective enforcement of criminal law. Numerous
court decisions mention the search for truth as a guiding principle in criminal
cases.”

In pursuit of this goal, jurisdictions have adopted a range of evidence rules that
aim to sort reliable from unreliable evidence. Accurate factfinding is often stated as
an overarching goal of evidence rules. For example, the Federal Rules of Evidence
are supposed to “be construed so as to administer every proceeding fairly, eliminate

2 See, e.g., Schwartz, 2012 at 870.
2SFisher, 1993 at 20-21.
?TFisher/Rosen-Zvi, 2008 at 878-79.
21bid. at 879; see also Garrett, 2012 at 35.

2For example, the Federal Criminal Procedure Rules suggest that the following principles should
guide interpretation: “These rules are to be interpreted to provide for the just determination of
every criminal proceeding, to secure simplicity in procedure and fairness in administration, and to
eliminate unjustifiable expense and delay.” Federal Rules of Criminal Procedure (Rule 2 of 1
December 2016 as amended).

3%For example, in Tehan v. United States, the US Supreme Court stated that “[t]he basic purpose of
a trial is the determination of the truth.” 383 US 406, 416 (1966); see also United States v. Havens,
446 US 620, 626 (1980) (“arriving at the truth is a fundamental goal of our legal system”);
Colorado v. Connelly, 479 US 157, 166 (1986) (“[T]he central purpose of a criminal trial is to
decide the factual question of the defendant’s guilt or innocence,” Delaware v. Van Arsdall, 475
US 673, 681 (1986), “and while we have previously held that exclusion of evidence may be
necessary to protect constitutional guarantees, both the necessity for the collateral inquiry and the
exclusion of evidence deflect a criminal trial from its basic purpose.”).
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unjustifiable expense and delay, and promote the development of evidence law, to
the end of ascertaining the truth and securing a just determination.””" U.S. juris-
dictions have also adopted special evidentiary safeguards to ensure the reliability of
confessions admitted at trial. Some states require prosecutors to offer evidence
corroborating the confessions before they can obtain a conviction® 2; other states and
the federal system require judges to examine the trustworthiness of the confession
and admit the confession only if it is found to be reliable by preponderance of the
evidence.™

The commitment to an accurate determination of the facts is not absolute,
however, and at times bends to other goals of the criminal justice system. The
pursuit of efficiency, for example, has resulted in speedier resolutions of cases and
less thorough and careful examination of the underlying facts. Over 95% of con-
victions in the United States today result from guilty pleas, which substitute con-
sensual disposition of the case for an objective and thorough inquiry into the facts.
Although judges must evaluate whether guilty pleas are voluntary, informed, and
factually based, the “factual basis” requirement is very permissive. Under the
pressure of heavy caseloads, judges typically conduct merely a cursory review of
the facts, requiring little more than the defendant’s confirmation that the allegations
in the indictment are correct.’® In practice, courts and prosecutors frequently
compromise the commitment to comprehensive fact-finding in order to obtain the
efficiency benefits of guilty pleas.

Of greater relevance to this report, factfinding may also be constrained to some
degree by protections of individual rights. The Privilege against Self-Incrimination,
the ban on double jeopardy, rules for excluding unlawfully obtained evidence, and
unreviewable jury acquittals may impair the search for truth. This interference with
truthseeking is justified by reference to fundamental values, such as liberty, privacy,
dignity, and fairness, which are expressly or implicitly incorporated in constitu-
tional provisions.

In addition, the constraint on factfinding imposed by some of these constitutional
provisions—notably, the Privilege against Self-Incrimination—may be justified by
an underlying commitment to minimize particular types of erroneous outcomes—
namely, wrongful convictions. In other words, following the Blackstone maxim that
“it is better that ten guilty persons escape, than that one innocent suffer,” the
Privilege against Self-Incrimination may be read to be specially concerned with
avoiding one type of inaccuracy—wrongful convictions—even at the expense of an
overall increase in erroneous outcomes.”

3lFederal Rules of Evidence (Rule 102 of 1 December 2015 as amended).
3See, e.g., Arkansas Code § 16-89-111(d); Fisher/Rosen-Zvi, 2008 at 885.

3See, e.g., Fisher/Rosen-Zvi, 2008 at 886; see also Opper v. United States, 348 US 84, 90-93
(1954) (requiring substantial corroboration of confession).

34Brown, 2005 at 1611; Turner, 2006 at 212-23.

35For a more thorough discussion of this concern with error allocation, see, for example, Stacy,
1991, at 1406-09.
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Section 3.2 discusses these constitutional provisions in greater detail, and
Sect. 3.3 examines how courts have balanced the need to protect individual rights
against the interest in uncovering the truth and ensuring the effective enforcement of
the criminal law.

3.2 Law Protecting Individual Rights

The Fourth, Fifth, and Sixth Amendments of the U.S. Constitution contain key
provisions safeguarding individual rights in the criminal process. This part of the
report focuses on aspects of the amendments that could give rise to exclusion of
evidence and therefore may potentially conflict with the search for truth.

The Fourth Amendment protects “the people” from unreasonable searches and
seizures. The Amendment also regulates the conditions on which warrants must be
issued—they must be approved by a neutral magistrate, be based on probable cause,
and particularly describe the place to be searched and the evidence to be seized. The
Court has held that searches of houses and non-public arrests of individuals are
presumed to be unreasonable unless they are conducted pursuant to a warrant.’®
When it comes to searches of persons, cars, and other effects, courts have carved
out exceptions to the warrant requirement, although the reasonableness requirement
still applies.®’

Two other important provisions protecting individual rights in the criminal
process are the Fifth Amendment’s Privilege against Self-Incrimination and the
Fourteenth Amendment’s Due Process Clause. The former provides that no person
should be compelled to be a witness against himself in a criminal case. The latter
guarantees that no one shall be deprived of life, liberty, or property without due
process of law. Due process is held to require a fair opportunity for a suspect to test
the prosecution’s case and to prohibit “inquisitorial” methods of investigation.*®
Courts have relied on these provisions to regulate the methods by which police can
obtain confessions and to exclude confessions obtained through torture or
coercion.*

3See, e.g., Kyllo v. United States, 533 US 27, 40 (2001); Payton v. New York, 445 US 573, 586—
88 (1980).

YSee, e.g., California v. Carney, 471 US 386, 392-93 (1985) (warrantless search of car); United
States v. Robinson, 414 US 218, 224 (1973) (warrantless search of person incident to arrest); Terry
v. Ohio, 392 US 1, 20 (1968) (warrantless stop & frisk); Arizona v. Gant, 556 US 332, 343 (2009)
(warrantless search of car incident to arrest); United States v. Watson, 423 US 411, 423 (1976)
(warrantless arrest of person in public); Schneckloth v. Bustamonte, 412 US 218, 219 (1973)
(warrantless consent search).

38Gallegos v. Colorado, 370 US 49, 50-51 (1962); Chambers v. Florida, 309 US 227, 237 (1940);
Watts v. Indiana, 338 US 49, 54-55 (1949).

3See below Part 4.1.
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Both the Due Process Clause and the Privilege against Self-Incrimination pro-
hibit methods of interrogation that overwhelm the will of the accused. To determine
what methods violate these provisions, courts use a totality of circumstances
approach, which focuses above all on the coerciveness of police tactics, but also
takes into account the characteristics of the accused and features of the environment
in which the interrogation took place. More recent cases have clarified that personal
characteristics of the suspect do not on their own render a confession invalid, absent
some proof of police coercion.*’

While an important concern about coerced confessions—from the common law
rule preventing involuntary confessions until today—has been that they may be
unreliable, police coercion appears to be the preeminent reason for suppressing
involuntary confessions under contemporary constitutional doctrine. The Supreme
Court has clarified that coercion may lead to exclusion even in situations where no
question about the reliability of the confession exists: “The abhorrence of society to
the use of involuntary confessions does not turn alone on their inherent untrust-
worthiness. It also turns on the deep-rooted feeling that the police must obey the
law while enforcing the law.”*! Conversely, in the absence of police coercion, lack
of reliability would be addressed under state or federal rules of evidence (potentially
also leading to exclusion), rather than under the Constitution.**

The Fifth Amendment’s Privilege against Self-Incrimination also prohibits lesser
compulsion of a person, but only in the context of official proceedings. The priv-
ilege protects individuals from answering questions in any official process,
including civil, legislative, or administrative proceedings, if the answers might harm
the persons in future criminal proceedings.*’ The level of compulsion needed to
trigger this protection under the privilege is lower than that which renders a con-
fession coerced in the context of police interrogations. While the threat of
imprisonment or being held in contempt of court is the classic type of compulsion
prohibited under the privilege, lesser compulsion may also suffice. For example, the
threat of imposing economic sanctions for invoking the privilege is often enough.
Economic sanctions may include the denial of government contracts**; disbar-
ment*’; or dismissal from employment.*® Somewhat more controversially, the
Supreme Court has also held that a comment, by the prosecutor or the court, on the
defendant’s invocation of the privilege also constitutes official compulsion that
violates the privilege.

4OColorado v. Connelly, 479 US 157, 163 (1986). Thus, where a defendant confesses because he
suffers from command hallucinations telling him to confess, or where a private party coerces the
defendant to give a statement, this does not render the statement involuntary under the Due Process
Clause.

' Spano v. New York, 360 US 315, 320 (1959).

*Colorado v. Connelly, 479 US 157, 159 (1986).

$See, e.g., Lefkowitz v. Turley, 414 US 70, 77 (1973).

“Lefkowitz v. Turley, 414 US 70, 82-83 (1973).

Spevack v. Klein, 385 US 511, 516 (1967).

4Garrity v. New Jersey, 385 US 493, 500 (1967).
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In its famous ruling in Miranda v. Arizona, the U.S. Supreme Court extended the
reach of the privilege further and held that the coercive environment of pretrial
custodial interrogations constitutes the type of compulsion that has the potential to
overwhelm the will of the accused. To dispel this coercive effect, before interro-
gation, officers must warn detained suspects of their right not to make a statement,
of the risk that any statement can be used as evidence against them, of the right to
consult a lawyer, and of the right to have an attorney appointed for them, if they
cannot afford to retain one. After receiving the warnings, suspects may choose to
waive their rights to remain silent and to have a lawyer present during the inter-
rogation. The waiver must, however, be intelligent, knowing, and voluntary.

After a suspect has been formally charged, the Sixth Amendment right to an
attorney attaches and governs interactions between the accused and government
agents. Police may not deliberately elicit statements from an indicted defendant
without providing the requisite warnings of the right to remain silent and to consult
an attorney and then obtaining a valid waiver.*” The Sixth Amendment applies to
undercover investigations as well, prohibiting the surreptitious elicitation of state-
ments from an accused.

To enforce these rules contained in the Fourth, Fifth, and Sixth Amendments,
courts frequently rely on evidentiary exclusion. Exclusion is justified on somewhat
different grounds and has a different scope depending on which underlying rule is
violated. It is automatic for statements taken in violation of the Due Process Clause
or the Privilege against Self-Incrimination. When a statement is coerced under these
provisions, it cannot be introduced at trial for any purpose, and even fruits of the
statement are generally suppressed. Exclusion is not automatic, however, for vio-
lations of the Fourth Amendment, of the rules announced in Miranda v. Arizona,
and of the ban on deliberate elicitation under the Sixth Amendment. The consti-
tutional text does not expressly mandate exclusion as a remedy in these cases, and
the Court has held that there are typically no reliability concerns for the evidence at
issue.

Evidentiary exclusion was originally adopted because it was seen as necessary to
effectuate constitutional guarantees inscribed in the Fourth, Fifth, and Sixth
Amendments. Without exclusion, the Court held in an early Fourth Amendment
case, provisions that protect fundamental rights would be reduced to “a form of
words™*® such that they “might as well be stricken from the Constitution.”*’

Most of the time, however, the Court has justified exclusion on the grounds that
it helps discourage misconduct by police officers. Under this view, the “[exclu-
sionary] rule is calculated to prevent, not to repair. Its purpose is to deter—to
compel respect for the constitutional guaranty in the only effectively available

“TMassiah v. United States, 377 US 201, 205 (1964); Montejo v. Louisiana, 556 US 778, 786-87
(2009).
“Silverthome Lumber Co. v. United States, 251 US 385, 392 (1920).

OWeeks v. United States, 232 US 383, 393 (1914). In the early days of the exclusionary rule, the
Court also put forward judicial integrity as a reason for exclusion. Under this view, excluding
unlawfully obtained evidence is necessary to protect the court from the taint of official illegality.
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way—by removing the incentive to disregard it.”>° More recently, the Court has
extrapolated from this focus on deterrence that the exclusionary rule should be used
only when it would effectively dissuade law enforcement officials from violating the
law in the future.”" If the deterrence potential of the rule is too negligible or if it is
vastly outweighed by the costs of the exclusionary rule, then exclusion should not
be imposed.

3.3 Law Balancing the Search for Truth and Individual
Rights Protections

While U.S. courts mandate exclusion with respect to conduct that violates the Due
Process Clause or the Privilege against Self-Incrimination, this is not always the
case with respect to other constitutional violations in the investigative process. U.S.
courts balance the costs and benefits of excluding evidence in certain cases
involving Fourth Amendment violations, violations of Miranda v. Arizona, and
violations of the Sixth Amendment pretrial right to counsel. The balancing process
is not done on a case-by-case basis, but is rather done on a category-by-category
basis. In other words, if the costs of exclusion for certain categories of evidence of
for certain uses of the evidence outweigh the benefits, then exclusion is never
imposed for that type or that use of evidence.

In the Fourth Amendment context, the conflict between truth-seeking and
individual rights is expressly acknowledged in exclusionary rule decisions. In
deciding whether to mandate exclusion for certain categories of evidence, the
Supreme Court balances the benefits of exclusion—deterrence of police misconduct
and protection of individual rights, against the costs of exclusion—interference with
truthfinding and with the enforcement of criminal law.>? For example, the Court has
held that at certain preliminary or non-criminal proceedings, such as grand jury,
sentencing, deportation, or habeas, the likelihood of deterring police misconduct is
too negligible to warrant exclusion of reliable evidence obtained in violation of the
Fourth Amendment.>* As the Court has explained in the context of grand jury
proceedings, “[a]ny incremental deterrent effect which might be achieved by
extending the [exclusionary] rule to grand jury proceedings is uncertain at best. ...
Such an extension would deter only police investigation consciously directed
toward the discovery of evidence solely for use in a grand jury investigation.”’

SOElkins v. United States, 364 US 206, 217 (1960).

SUnited States v. Leon, 468 US 897, 918 (1984); Hudson v. Michigan, 547 US 586, 591 (2006);
Herring v. United States, 555 US 135 (2009).

52See, e.g., Herring v. United States, 555 US 135, 141, 144 (2009).

33United States v. Leon, 468 US 897, 907 (1984); Hudson v. Michigan, 547 US 586, 591, 599
(2006); Herring v. United States, 555 US 135, 141 (2009).

34See, e.g., United States v. Calandra, 414 US 338, 347 (1974).
3Ibid. at 351.
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Applying the exclusionary rule in the grand jury and non-criminal contexts would
achieve a merely “speculative and undoubtedly minimal advance in the deterrence
of police misconduct,” and yet it would come at the expense of the ability of the
grand jury or civil factfinders to uncover the truth.’® Therefore, balancing the costs
and benefits has led the Court to deny Fourth Amendment exclusion in these
contexts.

A similar balancing exercise has led the Court to allow the introduction of
unlawfully obtained evidence to impeach the defendant’s credibility. The incre-
mental deterrent benefit in such cases is said to be small: “[T]he deterrent function
of the rules excluding unconstitutionally obtained evidence is sufficiently served by
denying its use to the government on its direct case.”’ The minimal incremental
benefit served by forbidding the use of unlawfully obtained evidence to impeach the
defendant is outweighed by the costs of allowing perjured testimony to stand
uncorrected and impairing the integrity of the factfinding process.”® Accordingly,
evidence obtained in violation of the Fourth Amendment, Miranda, or Sixth
Amendment can be admitted for purposes of impeaching the defendant’s
credibility.””

Additionally, the Court has limited the group of people who can invoke the
Fourth Amendment exclusionary rule. Only those whose Fourth Amendment rights
have been violated can ask for exclusion of evidence; the rule cannot be asserted
vicariously. The Court justified this limitation in large part by pointing to the
significant costs of excluding evidence:

Each time the exclusionary rule is applied it exacts a substantial social cost for the vin-
dication of Fourth Amendment rights. Relevant and reliable evidence is kept from the trier
of fact and the search for truth at trial is deflected [...]. Since our cases generally have held
that one whose Fourth Amendment rights are violated may successfully suppress evidence
obtained in the course of an illegal search and seizure, misgivings as to the benefit of
enlarging the class of persons who may invoke that rule are properly considered when
deciding whether to expand standing to assert Fourth Amendment violations.*

As subsequent sections elaborate, similar standing limitations on exclusion
likely apply with respect to other constitutional violations as well, including vio-
lations of the Fifth Amendment and the Due Process Clause.

Although the Court has generally extended the Fourth Amendment exclusionary
rule to “fruits” of the original violation, it has also placed some limits on how far
the “fruit of the poisonous tree” doctrine extends. For example, if the connection

SoIbid. at 351-52.
57United States v. Havens, 446 US 620, 626 (1980).
581bid. at 627.

SIbid.; Harris v. New York, 401 US 222, 225-26 (1971); Kansas v. Ventris, 556 US 586, 593-94
(2009).

ORakas v. Hllinois, 439 US 128, 137-38 (1978).
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between the original violation and the derivative evidence is too attenuated (e.g., if
an event has broken the chain of causation between the original illegality and the
derivative evidence), then the derivative evidence can be admitted.®! Furthermore,
if the police would inevitably have discovered the evidence, even absent the con-
stitutional violation, then the exclusionary rule does not apply.®> Once again, the
Court has justified these restrictions on the exclusionary rule by pointing to the high
costs of excluding probative evidence and the limited deterrent effect of excluding
evidence that either has been or would have been discovered independently by
lawful means.®? As discussed in more detail later in the report, these limitations on
the fruit of the poisonous tree doctrine likely apply to violations of the Fifth
Amendment, Due Process Clause, and the Sixth Amendment.®*

In more recent Fourth Amendment exclusion cases, the Supreme Court has also
considered the availability of alternative sanctions, which may be able to discipline
officers at a lesser cost to the administration of justice.®> To the extent that such
alternative sanctions are viable, exclusion is less likely to be ordered. The Court
also examines whether police misconduct is an isolated occurrence or part of a
pattern, under the theory that systemic abuses are in greater need of deterrence.®
Finally, the Court considers officers’ state of mind in committing a violation and
reserves discipline only for reckless or deliberate breaches of the law.®” Therefore,
officers’ reasonable, good faith reliance on a warrant, a statute, or a court decision
will not give rise to exclusion, even where the warrant is subsequently found to be
defective or mistakenly entered into a database after expungement,®® the statute is
held unconstitutional,’” or the court decision is overruled.”’ On the other hand,

S'Brown v. Iilinois, 422 US 590, 603-04 (1975); Murray v. United States, 487 US 533, 537
(1988).
Nix v. Williams, 467 US 431, 444 (1984).

S3<If the prosecution can establish by a preponderance of the evidence that the information
ultimately or inevitably would have been discovered by lawful means — here the volunteers’
search — then the deterrence rationale has so little basis that the evidence should be received. The
requirement that the prosecution must prove the absence of bad faith ... wholly fails to take into
account the enormous societal cost of excluding truth in the search for truth in the administration
of justice.” Nix v. Williams, 467 US 431, 444-45 (1984).

S“When it comes to Miranda violations, evidence derived from the original violation is almost
never excluded, for reasons discussed below Part 4.3.

SSHudson v. Michigan, 547 US 586, 591, 599 (2006).

SHerring v. United States, 555 US 135, 144 (2009).

S Ibid. at 144.

S8United States v. Leon, 468 US 897 (1984); Herring v. United States, 555 US 135, 142 (2009).
llinois v. Krull, 480 US 340, 349-50 (1987).

"Davis v. United States, 564 US 229, 241 (2011).
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good faith has not been used to limit exclusion of statements obtained in violation
of the Fifth and Sixth Amendment or the Due Process Clause,71 but it has limited
exclusion under Miranda to some degree.’?

In general, the exclusionary rule has been weakest and most likely to be sub-
ordinated to the interest in truthseeking when it comes to statements obtained in
violation of Miranda safeguards. The Court has justified restrictions on exclusion in
this setting by noting that Miranda sets out a broad prophylactic rule that sweeps
more broadly than the Privilege against Self-Incrimination itself.”* Miranda-
defective statements are therefore not presumed to be unreliable.”* And unlike the
admission of coerced statements, the admission of Miranda-defective statements at
trial is not considered to be compulsion of a person in direct violation of the
Constitution. Furthermore, the Court has held that the benefits of deterring police
violation of Miranda are frequently outweighed by the cost of excluding reliable
evidence—for example, when Miranda-defective statements are introduced for
impeachment, when fruits of Miranda violation are at issue, and when an officer
fails to give Miranda warnings based on a reasonable belief that public safety
requires him or her to dispense with the warnings. The scope of the Miranda
exclusionary rule is considered in greater detail in Sect. 4.3 below.

In brief, the Supreme Court has considered the tradeoff between truthseeking and
evidentiary exclusion in a number of cases. In cases where the Constitution does not
expressly mandate exclusion, the Court has done a category-by-category analysis of
the costs and benefits of the exclusionary rule in deciding whether to impose it. This
has created a patchwork of rules that apply differently depending on the rule that is
violated, the nature of the evidence being considered, and the use to which the
evidence would be put at trial.

3.4 Social Relevance of Truth and Individual Rights
in Criminal Trials

3.4.1 Relevance of Determining the Truth

As discussed in Sect. 3.1, the goal of seeking truth in criminal cases is not expressly
mentioned in the U.S. Constitution or criminal procedure codes. Nonetheless,
numerous court decisions mention it as a guiding principle. The search for truth is
considered important for the effective enforcement of the criminal law and for the

"'See below Parts 4.1-4.2.

72See below Part 4.3 (discussing public safety exception to Miranda, as well as the relevance of
good faith to exclusion of statements derived from earlier Miranda-defective statements).

3See, e.g., United States v. Patane, 542 US 630, 639 (2004).

74See, e.g., Mincey v. Arizona, 437 US 385, 397-98 (1978) (involuntary confession cannot be used
even for impeachment purposes as it is more likely to be unreliable and the police action in
question is more outrageous and therefore in greater need of discipline).
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pursuit of justice more generally. As DNA testing has revealed a high incidence of
wrongful convictions, reliable factfinding has become a topic of public discussion and
concern. There is growing recognition that the public legitimacy of the criminal justice
system depends at least in part on the ability of the system to attain accurate outcomes.

3.4.2 Presentation of Factfinding to the Public

To increase the transparency and reliability of factfinding, a number of U.S.
jurisdictions have recently taken measures to record critical stages of the criminal
process. Police departments are increasingly recording police-citizen interactions on
the street, custodial interrogations, and identification procedures. Some courts are in
turn allowing the recording and even broadcasting of trial proceedings. Beyond
improving reliability, such recording is regarded as helping to improve the fairness
and public legitimacy of the proceedings.

Recording of interrogations is seen as particularly useful in preventing invol-
untary and false confessions. It is said to reduce the risk that police would use
coercive tactics to obtain statements, to provide a more transparent record for courts
to evaluate the voluntariness and reliability of confessions, and to offer a more
accurate and thorough transcription of the defendant’s statements for use at trial.”
For all these reasons, a growing number of U.S. jurisdictions now require the
recording of interrogations.’®

While police officers were initially concerned that taping would reduce suspects’
willingness to confess, early evidence from jurisdictions that have adopted taping
policies suggests that the risk of lost confessions is not significant. While one early
study reported that suspects were less willing to talk when they knew they were being
recorded,”” more recent research has found no decrease in confessions that can be
attributed to the taping of interrogations.”® Even the study that found a small drop in
confessions also reported incidental benefits of recording, such as “better preparation
by detectives and better monitoring of detectives’ work by supervisors.””’

Police-citizen interactions outside the police station are also increasingly being
recorded on body or dashboard cameras employed by police officers.*® Public
discussion has emphasized how recording of these interactions can help reduce
police violence, as well as unwarranted complaints against police. Recording also
helps preserve evidence for use in subsequent prosecution and thus contributes to
the search for truth. On the other hand, without careful regulation, recording may

TSFisher/Rosen-Zvi, 2008 at 888.

"STaslitz, 2012 at 409 (acknowledging trend but adding that “the vast majority of police depart-
ments still do not record” interrogations).

" Ibid.

"8Leo, 2008 at 303.

"Miller/Wright, 2007 at 643 (citing Geller, 1993).
8OMiller et al., 2014.
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interfere with the privacy interests of citizens captured on camera. The cost of
recording, storing, and reviewing the massive amounts of data is also a serious
concern weighing against the broad use of body cameras.®’

When it comes to the recording and broadcasting of trials, rules vary signifi-
cantly from jurisdiction to jurisdiction. Some U.S. jurisdictions categorically ban
televising trials, others expressly permit it, while yet others have no specific rules
and leave the decision to the discretion of the court. For example, Federal Rule of
Criminal Procedure 53 prohibits the broadcasting of judicial proceedings in crim-
inal cases. Courts have upheld the constitutionality of the rule against First
Amendment challenges.® Florida permits the broadcasting of all trials, including
criminal trials, under guidelines to ensure the fair administration of justice.** In
Texas, no specific rule governs the broadcasting of criminal trials, but trial courts
have occasionally permitted such broadcasting based on their own discretion to
control the conduct of the proceedings.® The propriety of the judge’s orders is then
analysed for its consistency with the Due Process Clause.

The televising of trials affects a number of interests, which may at times be in conflict
with one another: the fair trial of the defendant, witness rights, First Amendment rights
of the media, and the interests in judicial integrity and efficiency. The U.S. Supreme
Court, in Chandler v. Florida, held that broadcasting of criminal trials might in some
circumstances violate the Due Process Clause but that it does not inherently do so. To
mount a successful Due Process challenge, a defendant must show that broadcasting in
his specific case is likely to adversely impact the fairness of his trial. The defendant may
succeed in his challenge if he demonstrates that coverage would compromise the ability
of the jury to judge him fairly or would adversely affect the participants in his trial to such
a degree as to constitute a denial of due process.

Some state rules also attempt to address other concerns raised by televising trials.
For example, California rules on televising trials lay out certain requirements
concerning the type of equipment to be used to minimize disruption of the pro-
ceedings.® California courts also often prohibit the broadcasting of witness testi-
mony to prevent concerns about the safety of witnesses and their willingness to
testify.®® Other rules balance such interests against First Amendment rights to
broadcast trials of public significance.®’

81 1bid.

828ee, e.g., United States v. Moussaoui, 205 FRD 183, 185 (2002); United States v. Edwards, 785
F 2d 1293, 1295-96 (5th Cir. 1986).

83Florida Rules of Judicial Administration, Rule 2.450. Broadcasting was first regulated by the
Florida Supreme Court in In re Petition of Post-Newsweek Stations Fla., Inc., 370 So 2d 764 (Fla.
1979) (laying out standards for broadcasting of criminal trials).

84See, e.g., Wright v. State, 374 SW 3d 564 (Tex.App.—Houston [14 Dist.], 2012).
852013 California Rules of Court Rule 1.150 (e)(8).

86See, e.g., KFMB-TV Channel 8 v. Municipal Court, 221 Cal App 3d 1362, 1364 (Cal. App. 4 Dist.
1990); Judicial Council of California, Administrative Office of the Courts, 2007 at 2-3.

8In re Petition of Post-Newsweek Stations Fla., Inc., 370 So 2d 764 (Fla. 1979).
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In summary, while recording of interrogations and police-citizen interactions is
broadly advocated and increasingly adopted by U.S. states and localities, televising
trials is not regarded as critical to improving the accuracy and fairness of the
criminal process. Indeed, it is sometimes said to conflict with these goals, as when a
witness is discouraged from testifying truthfully or when broadcasting prejudices or
distracts the jury. Accordingly, policymakers and commentators have been less
ardent about introducing the broadcasting of trials than about the recording of
interrogations and other citizen-police interactions.

3.4.3 Public Discussion of Miscarriages of Justice

In the 1990s, DNA testing became more broadly available and led to the first
exonerations of wrongfully convicted individuals. The Innocence Project, founded
initially at Cardozo Law School, helped numerous defendants obtain DNA testing
and prove their innocence. Over the years, the Innocence Project transformed into a
nationwide movement, which included Innocence clinics at law schools across the
country, Conviction Integrity Units within prosecutor’s offices, and Innocence
Review Commissions. The work of the Innocence Movement has given rise to
broad public discussion of miscarriages of justice, and the problem of wrongful
convictions has been highlighted in popular culture, TV shows, movies, and
books.*®

Most relevant to this report, the Innocence Movement has shed light on the
problem of unreliable confessions. The Innocence Project has reported that 27% of
the first 325 wrongful convictions were based at least in part on a false confession.
Another study of wrongful convictions, by Brandon Garrett, found that forty of the
first 250 people exonerated through DNA (16%) made a false confession.® Garrett
closely examined the features of the false confessions in these cases and found
several common elements. First, almost all of these confessions were quite detailed
and contained information about the crime that only the true suspect and the
investigating officers could have known.”® Given the subsequent exoneration of the
defendants, the only plausible explanation for these confessions is that the police,
whether intentionally or accidentally, fed information about the crime to the sus-
pect. Moreover, psychological coercion, including trickery, was brought to bear on
the suspects to force them to confess to a crime they did not commit. Notably, a
high number of the innocent defendants who confessed were mentally retarded,
mentally ill, or juveniles, making them particularly susceptible to psychological

8Garrett, 2012 at 6.
81bid. at 18.
Ibid. at 19-20.
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pressure.”’ Another remarkable fact is that in the majority of the false confession
cases, the interrogations were partially recorded, whether by audio or video.’® But
the recordings typically included only the final confession, not what came before.”
Finally, in a number of the cases, police stopped investigating once they obtained a
confession, which meant that they failed to unearth critical inconsistencies in the
evidence.”

Public discussion of the sources of wrongful convictions, including contami-
nated and coerced confessions, has led to calls for reform across the country. Most
notably, as discussed in the previous Section, it has encouraged a number of
jurisdictions to introduce mandatory recording of interrogations in order to reduce
the risk of unreliable confessions.””

4 Constitutional Limitations on the Admissibility
of Confessions in Criminal Proceedings

4.1 Fifth and Fourteenth Amendment Limits
on Admissibility of Confessions

Confessions in the United States were originally regulated exclusively by common
law. Under the common law, two principles prohibited the admission of coerced
confessions. The “nemo tenetur” principle prohibited the use of torture and coercion
by government agents to force individuals to incriminate themselves.’® The vol-
untariness doctrine prohibited the use of involuntary confessions because such
confessions were presumed to be unreliable.”’

In 1897, the Supreme Court for the first time relied on the Constitution to
exclude a statement in Bram v. United States. It held that the common-law rule
banning the admission of involuntary confessions was “embedded in the Fifth
Amendment” Privilege against Self-Incrimination and that the privilege thus pre-
cluded the admission of compelled statements.”® This new constitutional rule
applied only in federal court, however, as the Supreme Court had not yet applied
the Fifth Amendment to the states.”” As a result, for a long time, the Fifth

bid. at 21.

2Ibid. at 32.

3 Ibid.

%Ibid. at 35.

9See above Part 3.4.2.

“Tomkovicz, 2011 at 64; Godsey, 2005 at 479-80.

97Hopt v. Utah, 110 US 574 (1884); Tomkovicz, 2011 at 64; Godsey, 2005 at 482.
%8Bram v. United States, 168 US 532, 548 (1897).

99Twining v. New Jersey, 211 US 78 (1908). The Fifth Amendment was first applied to the states
in Malloy v. Hogan, 378 US 1 (1964).
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Amendment rule did not have a broad impact, as the vast majority of criminal cases
were brought at the state level.

The first time that the Supreme Court held that a confession obtained by state
officials was unconstitutional was in 1936, in Brown v. Mississippi.'® The use of
physical violence to extract confessions was “widespread throughout the country” at
the time.'?" In Brown, the confessions were obtained through particularly heinous
and brutal acts—repeated mock lynching, beatings, and other degrading treatment.
The Court held that the methods used to obtain confessions were “revolting to the
sense of justice.”'%? Accordingly, using the coerced confessions as evidence at trial
was “a clear denial of due process” and a violation of the Constitution.'*?

In the following three decades, the Court continued to rely on the Due Process
Clause to evaluate the admissibility of confessions obtained through coercive
methods. In 1964, the Court explained that the Fifth Amendment Privilege against
Self-Incrimination likewise prohibited coerced confessions and that the standards
for evaluating extrajudicial confessions under the Due Process Clause and the
privilege were identical.'® In deciding whether a confession is coerced under these
provisions, the Court applies a totality of circumstances test to determine whether
the confession was voluntarily given. The Court examines the personal character-
istics of the accused (education level, age, mental state, etc.),105 as well as physical
or psychological coercion applied by the authorities.'” Physical coercion includes
violence as well as food or sleep deprivation,'”” while psychological pressure
includes threats, humiliation, isolation, trickery, and prolonged interrogation.'®®
The critical question is whether official pressure has overborne the will of the
suspect, preventing him from making a rational decision whether to confess.

In the early cases suppressing involuntary confessions, the Court emphasized the
need to condemn the coercion at issue and the concern that coerced confession are
unreliable. It further held that the admission of coerced confessions violated the U.S.
criminal justice system’s commitment to “fair state-individual balance [that requires]
the government to leave the individual alone ... [and] to shoulder the entire load.”'®

100297 US 278 (1936).

191National Comm’n on Law Observance and Enforcement, ‘Report on Lawlessness in
Law-Enforcement’ 1931, 3, cited in Miller/Wright, 2007 at 518.

192Brown v. Mississippi, 297 US 278, 286 (1936).
"% 1bid.
"% urphy v. Waterfront Comm’n of New York Harbor, 378 US 52, 79-80 (1964).

'9E ¢, Payne v. Arkansas, 356 US 560, 567 (1958); Culombe v. Connecticut, 367 US 568, 620
(1961).

105E ¢., Payne v. Arkansas, 356 US 560, 567 (1958); Ashcraft v. Tennessee, 322 US 143, 153-54
(1944); Spano v. New York, 360 US 315, 323 (1959).

107E.g., Payne v. Arkansas, 356 US 560, 567 (1958); Ashcraft v. Tennessee, 322 US 143, 167
(1944).

18F ¢, Spano v. New York, 360 US 315, 322-23 (1959); Arizona v. Fulminante, 499 US 279, 288
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Over time, disapproval of offensive police tactics, rather than reliability, became
the dominant reason for excluding coerced confessions. 10 1 1959, the Court stated
that “[t]he abhorrence of society to the use of involuntary confessions does not turn
alone on their inherent untrustworthiness. It also turns on the deep-rooted feeling
that the police must obey the law while enforcing the law.”''! By 1986, the Court
held that the existence of police coercion is a prerequisite for a finding that a
confession is constitutionally invalid.''? Thus a confession cannot be considered
coerced in violation of the Due Process Clause or the privilege where a suspect
faces absolutely no government influence and responds to his own “command
hallucinations.”""® Likewise, coercion by a private party does not violate the
Constitution: “If a relative of a crime victim were to torture a person until he
admitted his guilt, neither constitutional guarantee would bar that confession
[although an evidentiary rule focused on reliability might].” Suppression under the
Fifth and Fourteenth Amendment is therefore justified primarily as necessary to
condemn and deter future police conduct. Concerns about the reliability of the
evidence are resolved by state evidentiary rules, not through constitutional
interpretation.''*

By 1967, physical brutality had largely vanished from interrogation rooms. This
was in part the result of judicial scrutiny of confessions, in part a product of the
increasing professionalization of police, and in part a response to broad public
outrage at revelations of third-degree tactics.''> Yet while physical violence during
interrogations was a rare occurrence by the late 1960s, the police applied other
types of pressure to extract confessions: denial of food or sleep, protracted inter-
rogations, isolation, and various psychological ploys, including trickery.''®

Some commentators have criticized the voluntariness test for failing to address
adequately these more subtle, yet nonetheless coercive tactics. Part of the difficulty
is that judges have to resolve, without a reliable record, competing claims of what

0K amisar, 1995 at 939.

"Mspano v. New York, 360 US 315, 320 (1959).

"2Colorado v. Connelly, 479 US 157, 167 (1986).

"bid. at 161, 167.

"bid. at 159.

'SMiller/Wright, 2007 at 521-22; Cassell, 1996 at 474-75.

opfiranda v. Arizona, 384 US 436, 447, 448 (1966). Interviews with two Texas defense attorneys
and two prosecutors suggest that although physical coercion is a thing of the past, psychological
tactics—especially lying to suspects about the evidence in the case—continue to be commonly
used. As the defense attorneys interviewed suggested, such tactics, particularly when used with
vulnerable (e.g., young or cognitively impaired) suspects, can result in false confessions. Interview
with Texas Prosecutor #1, by Jenia I. Turner, July 20, 2016, Dallas, Texas; Interview with Texas
Prosecutor #2, by Jenia I. Turner, July 27, 2016, Dallas, Texas; Interview with Texas Defense
Attorney #1, by Jenia I. Turner, August 8, 2016, Dallas, Texas; Interview with Texas Defense
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114 J. L. Turner

transpired in the interrogation room. Although the state bears the burden of proof to
show admissibility, in practice, courts frequently credit police accounts of the
interrogation over inconsistent accounts by the defendant."'” In addition, the vol-
untariness test has been criticized as too malleable and unpredictable, as it relies on
many different factors to determine whether a confession was involuntary.''®

While courts and commentators have debated the voluntariness test and its
effectiveness, the exclusion of statements found to be involuntary has not been
contested. Courts have maintained a robust exclusionary rule, which applies to the
coerced confession and to evidence derived from it. Coerced statements cannot be
used by the prosecution for any purpose at trial—not even to impeach the defen-
dant’s credibility. Nor can coerced statements be admitted under a good-faith or
public safety exception.''” This means that even a “ticking bomb” scenario, under
which a government agent coerces a suspect to obtain evidence that he believes
would save many lives, would not permit the subsequent admission of statements
coerced from a suspect.

Fruits of a coerced confession are also generally excluded, under the theory that
such exclusion is necessary to deter police misconduct more effectively.'?” But
there are some limits on the fruits doctrine with respect to coerced statements. The
prosecution may be able to introduce evidence derived from coerced confession if
the government can show that it obtained the same evidence through an indepen-
dent source, or that it would have inevitably obtained it from an independent
source.'?! Additionally, the prosecution may be able to introduce fruits of the initial
involuntary statement if it can show that the taint of the initial violation was
attenuated.'>* In other words, as time passes and circumstances change, the effect of
the initial coercion may dissipate to the point that a subsequent statement or other
evidence can no longer be considered to be tainted by the coercion.'*

Finally, if the prosecution can show that the coerced confession is reliable, it
may be able to introduce the confession itself in evidence against a third party who

W gee, e.g., Pepson/Sharifi, 2010 at 1228-29.
1186ee, e.g., Saltzburg/Capra, 2014 at 717-18.
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(1984).

1220, e.g., Broun, 2013 § 159 at 875; Oregon v. Elstad, 470 US 298, 310 (1985).
123Tomkovicz, 2011 at 89.
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was not subject to coercion.'** Both the Due Process and Fifth Amendment priv-
ilege are considered personal rights, so a third party would not have “standing” to
challenge the coercion of another person.'?

4.2 Sixth Amendment Limits on Admissibility
of Confessions

Because of concerns about the effectiveness of the voluntariness test, in 1964, the
Supreme Court began relying on the Sixth Amendment right to counsel as a safeguard
against coerced confessions. In Massiah v. United States, the Court invalidated a
confession obtained by a government informant after the defendant had been charged
and obtained counsel.'* It held that once a person is formally charged, he is entitled to
the assistance of counsel whenever government agents deliberately elicit any incrimi-
nating statements from him.'?” The Court suggested that if an indicted defendant is
denied counsel during pretrial proceedings, he is effectively denied “effective repre-
sentation by counsel at the only stage when legal aid and advice would help him.”'**Ina
more recent case, the Supreme Court explained that the right to counsel is extended to
pretrial “deliberate elicitations” to ensure that the trial right to counsel is not “render[ed]
... entirely impotent” by the pretrial interrogation.'* If the government breaches the
right to counsel by eliciting statements from an indicted defendant, any statements
obtained in the process will be excluded from evidence at trial.'*

The extension of the Sixth Amendment right to counsel to the pretrial stage, and
the use of exclusion to enforce it, generated heated debate among the Justices in
Massiah. The dissenters were concerned about the barring of “relevant, reliable and
highly probative” evidence.'?' As the dissenting Justices noted, “Without the
evidence, the quest for truth may be seriously impeded and in many cases the trial
court, although aware of proof showing defendant’s guilt, must nevertheless release
him because the crucial evidence is deemed inadmissible.”'*? Because Massiah’s
statements were not coerced and communications between counsel and client were

124See Fisher v. United States, 425 US 391, 397-98 (1976); see also People v. Badgett, 10 Cal 4th
330, 343, 895 P 2d 877 (1995).

125 Fisher v. United States, 425 US 391, 397-98 (1976); Tomkovicz, 2011 at 94-95.
126377 US 201 (1964).
271bid. at 206.
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129Kansas v. Ventris, 556 US 586, 591 (2009).
3Massiah v. United States, 377 US 201, 207 (1964).
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in no way disturbed, the extension of the exclusionary rule to statements elicited by
government agents after formal charges appeared unwarranted to the dissent.'*”

More recently, a majority of Supreme Court justices have revived the idea that the
Sixth Amendment ban on deliberate elicitations and the exclusionary rule that enforce
it sweep too broadly. The Court has made it easier for defendants to waive their pretrial
right to counsel'** and has carved out exceptions to the Sixth Amendment exclu-
sionary rule.’®® In Kansas v. Ventris, the Court held that statements obtained in
violation of the pretrial right to counsel may be used to impeach the defendant’s
credibility if he testifies at trial in a manner inconsistent with those statements.'*® The
Court reasoned that the exclusionary rule in this context protects the core Sixth
Amendment right—to have counsel’s assistance at trial—only indirectly. Exclusion
is not expressly mandated by the Constitution. Moreover, the rule’s purpose is pri-
marily deterrent—to prevent future violations, rather than to remedy a violation that
has already occurred at the pretrial stage and cannot be undone.'*” Conducting a
balancing analysis, the Court concluded that any deterrent benefit served by extending
the exclusionary rule to cover the use of evidence for impeachment purposes is
outweighed by the interest in protecting the integrity of the trial against false state-
ments. Following a similar cost-benefit analysis, some lower courts have further
limited the Sixth Amendment exclusionary rule and admitted the fruits of statements
obtained in violation of the Sixth Amendment.'*®

The Supreme Court has yet to clarify the precise scope of the Sixth Amendment
exclusionary rule. Given the cost-benefit analysis the Court used in Ventris, how-
ever, we are likely to see a further narrowing of this exclusionary rule, as we have
seen with the Fourth Amendment and the Miranda exclusionary rule (the subject of
the next Section). Like evidence obtained in violation of the Fourth Amendment
and Miranda, but unlike confessions coerced in violation of the Due Process Clause
and the Privilege against Self-Incrimination, statements elicited in contravention of
the Sixth Amendment are presumed to be reliable and probative evidence; “[t]he
fact that an accused lacked legal assistance when he made inculpatory statements in
response to noncoercive official inducements does not raise serious questions about
the accuracy of those statements.”'* Because exclusion of such statements is not
expressly mandated by the Constitution and stands in the way of accurate
factfinding, it is likely to be imposed more sparingly by the current Supreme Court,

1331bid. at 208-10.
34 Montejo v. Louisiana, 556 US 778, 786 (2009).
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which is both more textualist in its interpretation of the Constitution and more
hostile to remedies that impede the search for truth in criminal cases.'*"

4.3 The Miranda Safeguards Against Coerced Confessions

Sixth Amendment protections are limited to citizen-police interactions that occur
after the filing of formal charges. As a result, the Sixth Amendment does not apply
to most police interrogations, which occur earlier in the process.'*' This helps
explain why, even after the Supreme Court had decided Massiah and established
Sixth Amendment protections during certain pretrial encounters between police and
suspects, it remained concerned that police interrogations were not sufficiently
regulated. A majority of the Justices believed that pretrial interrogations—as a
result of their isolated and non-transparent setting—harbored the risk that police
would use physical or psychological pressure to compel suspects to confess.

To minimize this risk of compelled statements, in 1966, in Miranda v. Arizona, the
Court established new safeguards for custodial interrogations. It held that whenever
police interrogate a suspect who is in custody, they must warn him that he has the right
to remain silent, that anything he says may be used in evidence against him, that he has
the right to the presence of an attorney, and that if he cannot afford an attorney, one will
be appointed for him. If the suspect asserts his right to remain silent, the police must
honor that right and cease questioning, although they can resume questioning after a
“cooling off” period and after taking measures (such as providing a new set of
Miranda warnings) to ensure that the subsequent interrogation is free of coercion.'**

When a suspect invokes his right to counsel, police must again stop interrogation
and are forbidden from initiating any further questioning.'** As the Court explained in
Edwards v. Arizona, “additional safeguards are necessary when the accused asks for
counsel [as opposed to invoking only the right to remain silent].”"** This is because
the request for counsel indicates that the suspect does not feel capable to face the
pressures of interrogations on his own, so the need for protection appears stronger.

While police must stop questioning once the suspect has asked for an attorney, they
donotneed to provide an attorney to him at the stationhouse. Indigent suspects typically
have a lawyer appointed for them—and meet their lawyer for the first time—at their
initial arraignment before a magistrate, which must occur within 48 hours of arrest.

101bid. at 48-49.
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interrogation and obtain a valid waiver of Miranda rights.
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Miranda therefore assures them that suspects would not be further interrogated by the
police until they have an attorney present with them—not that counsel will be made
available to them immediately upon request (in practice, once an attorney is present, she
advises her client not to say anything in response to police questioning, so police do not
in fact conduct further interrogations of the suspect once counsel is present).

If the police fail to follow the Miranda rules, any resulting statement will be
excluded from trial.'"*> Moreover, the prosecution is prohibited from commenting to
the jury about the silence of the defendant during a custodial interrogation, or about
the defendant’s decision to invoke his Miranda rights.'*®

The suspect may waive his right to remain silent and his right to the presence of an
attorney. The government must prove that the suspect did so knowingly, voluntarily,
and intelligently."*” Statements made after a waiver are admissible into evidence.
However, the suspect can reassert his right to remain silent or his right to an attorney at
any point during the interrogation, and the police must honor that invocation.'*® The
Court’s ruling on waivers has been criticized by many, including the dissenters in
Miranda. Critics note that police officers who might coerce a confession might sim-
ilarly coerce a waiver, and the warnings do little to reduce that likelihood."*’

When Miranda was decided, it was greeted with hostility by many in law
enforcement and in Congress. In fact, just two years after the decision was handed
down, Congress passed a statute that re-imposed the totality-of-circumstances vol-
untariness test for evaluating confessions in federal court; under that standard,
Miranda warnings were optional.">° Federal prosecutors ignored the statute, how-
ever, as they doubted its constitutionality. When the law was finally challenged in the
courts in 2000, the Supreme Court struck it down as incompatible with Miranda.">"

Some critics of Miranda have complained that it has stifled efforts to reform the
law governing confessions in the United States:

The Miranda decision has petrified the law of pre-trial interrogation for the past twenty
years, foreclosing the possibility of developing and implementing alternatives that would be
of greater effectiveness both in protecting the public from crime and in ensuring fair
treatment of persons suspected of crime. ... Nothing is likely to change in the future as long
as Miranda remains in effect and perpetuates a perceived risk of invalidation for any
alternative system that departs from it.'>?

145 A5 subsequent discussion elaborates, the statement may be used to impeach the defendant, if he
testifies at trial.
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Contrary to this prediction, however, recent years have seen a steady increase in
jurisdictions that have adopted policies and laws requiring audio- or
video-recording of interrogations.'™ Such recording is mandated in addition to,
rather than as an alternative to, Miranda warnings, and is therefore consistent with
federal constitutional requirements.

While legislative efforts have largely focused on supplementing Miranda rules,
the Supreme Court has itself gradually reduced the scope of Miranda protections.
The first way in which this weakening has occurred is the definition of custody.
Miranda only applies to defendants who are in custody, because the Court has held
that it is only then that the police-dominated atmosphere and isolation leads to the
type of compulsion that the Fifth Amendment prohibits. But over time, the Court
has explained that not every interrogation at a police station is necessarily custodial.
For example, a suspect is not in custody if he comes to the station voluntarily and is
told that he is free to leave.'”* Likewise, an ordinary traffic stop is not considered
custodial for purposes of Miranda protections.>

Over time, the Court has also made it more difficult for suspects to invoke their
Miranda rights and easier to waive those rights. While Miranda suggested that the
government bears a “heavy burden” to show that a suspect has knowingly, vol-
untarily, and intelligently waived his rights, more recent cases have suggested that
the burden is not that difficult to meet. For example, the suspect need not be told of
the scope of investigation and need not be told that an attorney was trying to reach
him."*® Essentially, for a waiver to be knowing, all that the suspect must understand
is the meaning of the Miranda warnings themselves. Recent cases have further
expanded the ability of suspects to provide implied—and therefore potentially
unintentional—waivers. Thus a suspect who remained silent in the face of pro-
longed questioning was found to have waived his rights because he spoke English,
showed no signs of mental disability, and ultimately, after several hours of ques-
tioning by the police, provided answers to a few questions.'”’

At the same time that it has loosened the standard for valid Miranda waivers, the
Court has tightened the requirements for invoking Miranda rights. It has held that
for Miranda protections to attach, the suspect must invoke his rights in a clear and

153For example, of statutory regulation, see 725 Illinois Compiled Statutes 5, Section 103-2.1;
Texas Code of Criminal Procedure article 38.22. For example, of judicial regulation, see Stephan
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2014 at 2.
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unequivocal fashion. If the assertion is ambiguous or hesitant at all, police are free
to proceed with their questions.'>® Under this jurisprudence, only the confident or
legally well-educated suspects can properly invoke their Miranda rights.

The Supreme Court has also gradually shrunk the scope of Miranda’s exclu-
sionary rule. The Miranda decision itself did not spend much time justifying the
need to exclude evidence to remedy Miranda violations. Because a violation of
Miranda was presumed to be a violation of the Privilege against Self-Incrimination,
the admission of Miranda-defective statements into evidence was thought to be
itself a compulsion banned by the Fifth Amendment.'’

Just five years later, however, in Harris v. New York, the Court held that the pros-
ecution may introduce Miranda-defective statements at trial to impeach the credibility
of the defendant if he testifies in a manner inconsistent with those statements.'®® The
Court justified this exception in part by noting the importance of impeachment as a
“traditional truth-testing device[] of the adversary process.”'®" It further stated that
exclusion of Miranda-defective statements is not always required because a violation of
Miranda is not necessarily a violation of the Fifth Amendment.'®* The Court suggested
that exclusion under Miranda should be examined separately from the underlying Fifth
Amendment right and should be imposed only when it is necessary to deter police
misconduct in obtaining confessions.'®

In several subsequent cases, the Court reaffirmed the idea that Miranda is a
“mere” prophylactic device that sweeps more broadly than the Privilege against
Self-Incrimination itself. Because of this, Miranda exclusion is generally limited
only to those cases where the need to deter police misconduct is greatest and
outweighs the interest in admitting probative statements into evidence.
Accordingly, while Miranda-defective statements themselves must be suppressed
from trial, evidence derived from these statements can generally be used.'®*

For similar reasons, the Court has also carved out a public safety exception to the
Miranda exclusionary rule. A statement obtained without proper warnings may
nonetheless be admissible if police reasonably believed that a threat to public safety

8Davis v. United States, 512 US 452, 459 (1994); Berghuis v. Thompkins, 560 US 370, 381
(2010).

159See, e.g., Miranda v. Arizona, 384 US 436, 439, 461-62, 479, 490-91 (1966).

160401 US 222, 225-26 (1971).

"' Ibid. at 225.

1921pid. at 224. The Court points out that “[p]etitioner makes no claim that the statements made to
the police were coerced or involuntary” and then later suggests that interrogations that violate
Miranda may nonetheless produce trustworthy statements.

103ee ibid. at 225 (“Assuming that the exclusionary rule has a deterrent effect on proscribed police
conduct, sufficient deterrence flows when the evidence in question is made unavailable to the
prosecution in its case in chief.”).

4Michigan v. Tucker, 417 US 433, 449 (1974); United States v. Patane, 542 US 630, 643-44
(2004). The one situation in which the fruits of a Miranda violation may be inadmissible is when a
suspect first provides a statement in the absence of Miranda warnings and then makes a subse-
quent confession after warnings are properly given. The second confession may be inadmissible,
particularly if officers act in bad faith. Missouri v. Seibert, 542 US 600, 615-17 (2004).
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required them to interrogate the suspect swiftly and without giving Miranda
warnings.'®® Therefore, if police need to quickly obtain information about a hidden
weapon, an explosive device, or a dangerous associate of the suspect who is on the
loose, they may be permitted to question the suspect about those subjects without
first giving Miranda warnings.'®®

Atbottom, the narrowing of the Miranda exclusionary rule has been motivated by a
belief that Miranda protections are not expressly required by the Constitution, that
Miranda-defective statements are reliable, and that the Miranda exclusionary rule
interferes too greatly with the search for truth and the effective enforcement of
criminal law.

4.4 Exclusion of Evidence Obtained by Torture
or Undue Coercion

U.S. law criminalizes torture and mandates exclusion for evidence obtained in
violation of this prohibition. The United States is a party to the Convention Against
Torture (CAT), and the U.S. Congress passed the Torture Act, which criminalizes
torture under federal law, to comply with its obligations under CAT.'®” The Act
defines torture as “an act committed by a person acting under the color of law
specifically intended to inflict severe physical or mental pain or suffering (other than

15New York v. Quarles, 467 US 649, 655-56 (1984).
166See Wright, 2011.

16718 USC §2340. The Act provides that “whoever outside the United States commits or attempts
to commit torture shall be fined... or imprisoned not more than 20 years, or both, and if death
results ... shall be punished by death or imprisoned for any term of years or for life.” The federal
courts have jurisdiction if “the alleged offender is a national of the United States, or if the alleged
offender is present in the United States, irrespective of the nationality of the victim or alleged
offender.” The Act narrows the scope of mental pain or suffering and limits it to severe mental pain
or suffering caused by threats of death, torture, or drugging the victim or third party. The UN
Committee Against Torture has requested that the US “ensure that acts of psychological torture
were not limited to prolonged mental harm but constituted a wider category of acts, which caused
severe mental suffering, irrespective of duration.” Luban et al., 2014 at 1162. Torture is already
criminalized under US law (for example, torture could be prosecuted as assault and murder under
state law), so Section 2340A is meant to apply to torture outside the country. But the UN
Committee Against Torture has expressed concern that state prohibitions typically carry lower
sentences than the Torture and War Crimes Statutes. [bid. at 1165-66.

When ratifying CAT, the US Senate added an understanding that the phrase “cruel, inhuman or
degrading treatment” means only the kind of treatment forbidden by US constitutional prohibitions
on cruel and unusual punishment and on violations of due process law. The Supreme Court has
held that government conduct violates due process when it “shocks the conscience.” Because the
“shock the conscience” test is a sliding scale, lawyers in the Bush administration had argued that
certain methods of “enhanced interrogation” used to interrogate suspected terrorists after
September 11 would not shock the conscience and were therefore not prohibited by the Torture
Act. Luban, 2014 at 122.
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pain or suffering incidental to lawful sanctions) upon another person within his
custody or physical control.”'®®

While the Torture Act applies to acts committed outside the United States, other
state and federal statutes prohibit the use of excessive force by government offi-
cials.'® These have occasionally given rise to criminal prosecutions.'”® Civil
remedies provide another mechanism of enforcing the ban against torture.'”!

American courts have also aimed to deter police brutality and limit its effects by
excluding evidence obtained by torture. As discussed in Sect. 4.1, coerced con-
fessions (i.e., confessions obtained through either coercion or torture) were
excluded initially under the common law and subsequently under the Privilege
against Self-Incrimination and the Due Process Clause. Under a voluntariness
analysis, evidence obtained by any coercion that overwhelms the will of the
accused—which is certain to include torture—is inadmissible.

As a preventive matter, safeguards such as Miranda warnings, access to a lawyer
(including appointed lawyer when the detainee cannot afford one), and access to
medical staff in jail all help prevent undue coercion and torture of detainees. Torture
and physical coercion by officers are therefore almost unheard of in civilian settings
in the United States today.'”*

4.5 Debate on Exclusionary Rules

Debates on exclusionary rules have focused primarily on the exclusion of physical
evidence obtained in violation of the Fourth Amendment and statements obtained in
violation of Miranda. While commentators have argued about the contours of the
law defining coerced statements under the Due Process Clause and the Privilege
against Self-Incrimination, exclusion of coerced statements has not been contro-
versial.'”® This Section therefore focuses on the debates about the Miranda
exclusionary rule, which has garnered significant attention from the law enforce-
ment community, lawyers, academic commentators, and the public at large.

16818 USC § 2340.

199See, e.g., 18 USC § 113 (criminalizing assaults within special maritime and territorial juris-
diction of the United States, such as federal land); United States v. Parker, CR-H-83-66 (S.D.
Texas 1983), aff 'd sub. nom. United States v. Lee, 744 F 2d 1124 (5th Cir. 1984).

179 ee, e.g., United States v. Parker, CR-H-83-66 (S.D. Texas 1983).

"'Individuals can bring claims for violations of civil rights against state officials under 14 USC §
1983, and for negligence and intentional torts of federal officials under the Federal Tort Claims
Act, 22 USC § 2671. In addition, the Torture Victims’ Protection Act provides US national with a
cause of action for torture committed under color of foreign law, and the Alien Tort Claims Act
provides a similar cause of action to foreigners. 28 USC § 1350.

"2 This report does not discuss allegations of torture by US agents in military settings after 9/11.
For a review of these allegations, see Senate Select Committee on Intelligence, 2014.

113 See, e.g., Alschuler, 1997; Godsey, 2005; Primus, 2015.
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Some commentators have praised Miranda for reducing the coerciveness of
interrogations by forcing officers to remember and state the suspects’ rights before
each interrogation.'”* Some have also argued that Miranda has been easier to
administer, as it provides brighter and more predictable rules for the legality of
confessions than the voluntariness test.'”> Miranda has also been lauded for edu-
cating individuals about their rights to remain silent and to consult a lawyer. As the
Supreme Court has noted, Miranda has “become part of our national culture” and is
thus well-known by a broad segment of the population.'”®

Yet Miranda has also been subject to scrutiny and criticism from the very
beginning. When it was first decided, most law enforcement officers were skeptical
and resistant.'”” (Not long afterward, however, empirical studies found that depart-
ments complied with “the letter, though not always the spirit” of Miranda rules.)'’®

Some law enforcement officers and scholars have expressed concerns that
Miranda has reduced the number of confessions that police have obtained and has
thus reduced the crime clearance rate and hurt victims of crime, innocent suspects,
and the public at large.'”® Indeed, several studies have found that Miranda has
reduced the number of confessions obtained by police."®* A couple have reported a
15-18% drop in the success rate of obtaining incriminating statements after
Miranda; others have found a less significant reduction. 181 Yet even if Miranda has
limited law enforcement’s ability to obtain confessions, this has not led to an
appreciable loss of convictions, because prosecutors have been able to obtain
convictions based on other sources of evidence.'®?

'7Some have argued that it has made law enforcement officers “more professional” in their
interrogations. Brief of Griffin B. Bell, et al. as Amici Curiae in Support of Petitioner, Dickerson v.
United States, 530 US 428 (2000) (No. 99-5525), cited in Weisselberg, 2008 at 1595; see also
Leo, 2001 at 1010 (“[S]ome researchers have argued that Miranda eradicated the last vestiges of
third degree interrogation present in the mid-1960s, increased the level of professionalism among
interrogators, and raised public awareness of constitutional rights”). Others, however, have argued
that “Miranda is ... virtually worthless as a safeguard against specific interrogation practices that
were characterized as abusive in the Miranda decision ....” (OLP Report, cited in Cassell, 1996 at
477).

SBrief of Griffin B. Bell, et al. as Amici Curiae in Support of Petitioner, Dickerson v. United
States, 530 US 428 (2000) (No. 99-5525), cited in Weisselberg, 2008 at 1595.

8Djckerson v. United States, 530 US 428, 443 (200).
"7 eo, 2001 at 1002-03.

781bid. at 1003.

17E.g., Cassell, 1996 at 115.

180Cassell/Hayman, 1996 at 871 (finding a drop from 55-60% pre-Miranda to 42.2% post-
Miranda in the success rate of obtaining confessions); Seeburger/Wettick, 1967 at 12 tbl.
2 (finding that confessions dropped from 48.5% pre-Miranda to 32.3% after Miranda); Witt, 1973
at 320.

"81For a summary of the studies, some of which conflict in their findings, see Leo, above note 174,
at 1004-06.

182 e0, 2001 at 1004-06.
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Critics of Miranda have argued, however, that the total societal cost of Miranda
is higher, as it includes cases that never result in charges being filed (and are
therefore not even calculated as “convictions lost”), sentence discounts given
during plea bargains to account for possible Miranda violations and for failure to
obtain incriminating statements,'®® and the costs to the judicial system of litigating
Miranda issues. Others have disputed these conclusions, as well as the methodol-
ogy underlying the studies that produced them.'®* After reviewing the empirical
research on Miranda, one scholar argued that “for all practical purposes, Miranda’s
empirically detectable net damage to law enforcement is zero.”'®

In short, the question whether Miranda has resulted in an appreciable number of
lost confessions or lost convictions continues to be debated. There is, however,
broad consensus among scholars that 80-90% of suspects today waive their
Miranda rights and make statements to the police, most of which are incriminating
or otherwise helpful to the prosecution.'®® In addition, even when Miranda vio-
lations are raised with courts, these claims are only rarely successful (less than 10%
of the time), at least in part because of the numerous exceptions to the Miranda
exclusionary rule that the Court has carved out.'®” This helps explain why police
officers have learned that they can “live” with Miranda.'®®

The high rate of Miranda waivers and the rarity of suppression of Miranda-
defective statements provide the basis for a different critique of Miranda safeguards
—that they are too ineffectual in preventing coerced and false confessions. Critics
point to the 80% waiver figure to argue that in too many cases, suspects waive their
rights, and officers are free to proceed with coercive psychological tactics to procure
a confession. Other critics have also pointed out that Miranda has distracted courts
from examining the voluntariness of confessions. Once judges see that warnings
have been given, they rarely inquire further into the voluntariness of the ensuing
confession.'® On this view, the warnings regime by Miranda has done little to
reduce the psychological pressure that officers place on suspects to confess.'”’

'83Cassell, 1996 at 439-46.

184See, e.g., Leo/Ofshe, 1998 at 557 n. 2; Schulhofer, (1996) 91 at 280; Weisselberg, 1998 at 173—
74.

185Schulhofer, (1996) 90 at 547.

'8 Cassell, 1996; Leo, 2001 at 1009.

187Nardulli, 1983 at 593, 595 tbl. 2, 596, 597 tbl. 7 (finding that motions to suppress confessions
were filed in 6.6% of all cases and that only 2.5% of these motions were successful); Valdes, 2005
at 1729 (finding that motions to suppress confessions on the basis of Miranda were made in 3.97%
of cases and succeeded 9.86% of the time).

1885ee, e.g., Leo, 2001 at 1012.

"®bid. at 1025-26.

OInterviews with two Texas defense attorneys and two prosecutors suggest that although physical
coercion is a thing of the past, psychological tactics—especially lying to suspects about the
evidence in the case—continue to be commonly used. As the defense attorneys interviewed
suggested, such tactics, particularly when used with vulnerable (e.g., young or cognitively
impaired) suspects, can result in false confessions. See above note 116.
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The problem is said to be particularly acute with respect to certain more vulnerable
suspects, such as juveniles, non-native speakers, and mentally disabled suspects,
who are most likely to confess falsely as a result of psychological pressure and are
least likely to comprehend the Miranda warnings.'®!

Finally, some critics argue that, over time, Supreme Court jurisprudence has
weakened the Miranda safeguards to such a point that whatever effectiveness the
rule might have had when originally adopted has now been undermined.'**> Some
have accordingly called for a rethinking and strengthening of the voluntariness
analysis as an alternative to Miranda, because it is regarded as the only doctrine left
to regulate pretrial interrogations in a meaningful way.'”® Others have called for
videotaping—imposed via legislative or judicial means—as the most effective
supplement to Miranda in ensuring the voluntariness of confessions.'* Finally,
another preventive measure that scholars have increasingly proposed to minimize
false confessions is the training of police officers in less manipulative interrogation
techniques, particularly when interrogating vulnerable suspects.'®”

5 Conclusion

Although U.S. law does not expressly impose a duty to search for truth in criminal
cases, courts recognize the importance of accurate factfinding to just outcomes and
the effective enforcement of criminal law. Yet truthseeking at times must give way
to protections of individual rights. The conflict between the search for truth and the
protection of rights arises when courts decide whether to exclude unlawfully
obtained evidence. When the Constitution does not expressly require exclusion as a
remedy, U.S. courts have openly considered the costs of exclusion to the search for
truth and have tried to limit those costs. Courts have therefore admitted Miranda-
defective confessions for purposes of impeachment, Miranda-defective statements
obtained to protect public safety, as well as most fruits of Miranda-defective
statements. At the same time, courts always exclude coerced confessions, in part
because the Constitution requires such exclusion, in part because of concerns about
the confessions’ reliability, and in part because of the greater need to deter the
police misconduct at issue.

On their own, U.S. exclusionary rules for tainted confessions have not succeeded
in eliminating involuntary confessions. Recent DNA exonerations have revealed
that false confessions continue to occur and are a leading contributing factor to

Ylweisselberg, 2008 at 156568 (discussing studies); see also Garrett, 2012 at 38.
192 ¢., Weisselberg, 2008.
'**Primus, 2015.

"nterviewees also suggested that videotaping has been very important in reducing coerced
confessions in Texas. See above note 116.

195See, e.g., Kassin et al., 2010 at 3-38.
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wrongful convictions. Accordingly, policymakers and commentators have looked
for additional safeguards to prevent the occurrence of such confessions. The main
reform being proposed and implemented in this regard is the audio- or
video-recording of interrogations.'”® An increasing number of cities and states are
adopting policies and laws requiring such recording. As evidence about the oper-
ation of recording becomes available, law enforcement is becoming more receptive
to the practice.

Additionally, scholars and police departments are increasingly recognizing the
importance of training officers in special techniques for interrogating vulnerable
suspects'®” Such techniques, focused on open-ended questioning rather than psy-
chological manipulation, are expected to minimize the risk of false confessions.'”®

Whatever additional reforms of interrogation practice are adopted, Miranda
safeguards and the exclusion of coerced confessions provide an important backstop
for regulating police conduct. While imposing some burdens on the search for truth,
these procedures encourage police compliance with the Constitution and educate
suspects (as well as the population) about their rights.
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Abstract Taiwan, as one of the jurisdictions comprising the so-called “fourth wave
of democratization,” fundamentally altered its criminal justice system over the
course of just decades. This was particularly true with respect to the rule of law and
the procedural law around the exclusion of evidence. For example, although ille-
gally obtained, or “tainted” evidence may be crucial in the search for the truth, it is
to be excluded if it was obtained under certain circumstances, including torture or
coercion. The legal theory behind this area of Taiwanese law is grounded in the
common law criminal justice system, although Taiwan has developed its own
procedures and remedies. How illegally obtained evidence is excluded in
Taiwanese criminal procedure is discussed, as is the melding of the Thai approach
with its theoretical basis in Anglo-US criminal procedure. Both practical and the-
oretical perspectives are explored and the gaps between the formation of legislation
and its enactment into judicial practice are addressed.
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1 Introduction

Taiwan’s legal system is committed to the rule of law as well as to respect for
human rights. It bridges the legacy of Chinese law from the penultimate century
with modern legal rules. With regard to the criminal justice system, and more
particularly with regard to fact-finding in criminal proceedings, Taiwan’s Code of
Criminal Procedure (CCP: | E3F3A1%") obliges the authorities to search for the
truth, while protecting human rights at the same time.> These principles also
translate into the making of exclusionary rules: While all authorities are bound to
search for the truth in a criminal investigation (Art. 2 of the CCP?), they must not
put the search for truth above all other considerations.* The Taiwanese criminal
justice system sets clear limits with the provisions of the CCP.> Therefore, criminal
proceedings may not be initiated and punishment may not be imposed other than in
conformity with the procedure specified in this Code or in other laws.

If evidence is obtained in violation of procedural rules, the question thus arises
as to whether such evidence can be excluded from the fact-finding process.® From
the point of view of courts, according to Taiwanese law exclusionary rules serve
different purposes: (a) protecting human dignity of the defendant and his status as a
party, (b) safeguarding the liberty of mental decision and mental activities of the
defendant, and (c) deterring illegal investigatory activity based on the principle of
due process.” The lawmaker has not addressed this problem with one general
provision, but provided several key statutes (Arts. 156 para. 1,* 158-2° and 158-4'°
of the CCP) that provide for an exclusion of certain evidence, which is obtained in

! Available online at <http://law.moj.gov.tw/LawClass/LawAll.aspx ?PCode=C0010001>, officially
translated as The Code of Criminal Procedure of 28 July 1928 (Status as of 12 December 2007),
available online at <http:/law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=C0010001>,
accessed 21 November 2018.

LIN Yu-Hsiung, 2013 (I) at 7-10; ZHU Shi-Yan, 2015 at 8.

3See Annex.

“Keine Wahrheit um jeden Preis. “In Taiwanese practice this is a general consensus, e.g. the
interpretation No. 130 of the Judicial Yuan (22 December 1995) states: Although the state has the
goal of finding out the truth in criminal justice proceedings, it does not mean that the state can
attain this goal by whatever means available (RIS & ER I B SN TAEGAE R B, IEE
BRe]EREIE1AF ).

SArt. 1 of the CCP clearly states that all criminal investigations and criminal prosecutions are
bound by the rule of law.

SE.g. Supreme Court precedent 93 taishangzih No. 664 (RE AT 94 & FF 55 664 SE2I6)
and Supreme Court decision 94 taishangzih No. 275 (BREVEFR 94 FE G EF5E 275 SRAI1R);
WANG Jaw-Perng, 2011 at 8-10.

"See below 3.2.

8See Annex.

See Annex.

10See Annex.


http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=C0010001
http://law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=C0010001
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violation of a legal requirement. These specific provisions often balance the
interests of criminal justice and the need for coherent fact-finding with the pro-
tection of individual rights.""

2  General Framework for Establishing Facts in Criminal
Proceedings

Taiwan’s CCP was enacted in 1928.'% At first, it was published and implemented in
mainland China as first Code of Criminal Procedure in the Republic of China
(ROC). After World War Il and further struggle with the Communist Party of
China, the government of the Republic of China relocated to the island of Taiwan
which, at that moment, was not longer colonized by Japan. The Republic of China
brought its legal system to Taiwan, including the CCP, whereas all former laws
were abolished in mainland China after proclamation of the People’s Republic of
China (PRC).

2.1 Legal Framework and Relevant Actors

2.1.1 General Rules

The commitment that criminal proceedings primarily serve the ascertainment of
truth is reflected in various provisions of the CCP: First of all Art. 2 para. 1 of the
CCP obligates public officials investigating a criminal case to give equal attention
to circumstances both favorable and unfavorable to a defendant. This means that the
investigation is conducted open-mindedly and authorities are bound to objectivity,
in order to discover the truth and thus not wronging innocent individuals or

In the law-materials the following factors are formulated: (a) the circumstances of the violation
of the procedure prescribed by the law: must be taken into account of whether there were diffi-
culties in collecting evidence lawfully; (b) the subjective intentions of the official: referring to
whether the official knows that his conduct is unlawful; (c) the nature and the severity of the right
that was infringed: referring to the circumstances of the infringement; (d) the risk and harm of the
crime: referring to the nature of the crime and its circumstances; (e) the deterrence effect of
excluding such evidence; (f) whether it is unavoidable that officials will discover such evidence
using procedure prescribed by law: the standard may be loosened if such evidence can be acquired
through normal proceedings; and (g) the effect of the unlawful evidence has on the defense of the
accused. See also: LIN Yu-Hsiung, 2013 (I) at 593 et seq.

2 About the detailed development see CHEN Yu-Jie, 2011 at 713-28; WANG Jaw-Perng, 2011 at
19-21.
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condoning offenders." In that respect, Taiwan’s Criminal justice system is more
based on the inquisitorial model, as found in Continental Europe, than the adver-
sarial system, as found in England or the United States.

2.1.1.1 Law Determining Duties in Criminal Investigations

In Taiwan, prosecutors and police officers act as investigating authorities. As soon
as an investigative authority learns about an alleged crime, it can ex officio start
investigating. Investigating authorities are obligated to actively investigate the facts
of an alleged crime that comes to their knowledge as a result of a complaint, report,
voluntary surrender or other reason.'* Finally, if a case is prosecuted, the court must
actively—ex officio—investigate all the circumstances relevant to the assessment of
the criminal act and the defendant.'® For the court, there is not only an ex officio
obligation to discover the solid truth, but also, by legal requirements, to prove that
the defendant indeed committed a crime if it is to bring in a guilty verdict. Guilt is
proven if the evidence presented before a court'® shows that the defendant is guilty
beyond a reasonable doubt.'’

Although confessions of defendants are regarded as evidence in Taiwan’s
criminal procedure, the law specifically stipulates that confessions cannot be the
only reference for a guilty verdict. As stipulated in Art. 156 para. 2 of the CCP: a
“[c]onfession of a defendant, or a co-offender, shall not be used as the sole basis of
conviction and other necessary evidence shall still be investigated to see if the
confession is consistent with facts.” The statute shall prevent the prosecution
authorities from overly relying on confessions of defendants or accomplices.'®

In fact, Taiwan’s CCP has seen many strict regulations on the use of confessions,
which shows a certain caution in this respect.'® Under the heavy judiciary burden of
recent years, however, Taiwan’s criminal justice system had no other choice but to
introduce plea-bargaining in 2004.° But it refrained from fact bargaining: The court

3Nonetheless, in 2004 we have introduced the bargaining process, which is regulated from Arts.
455-2 to 455-11 in the CCP. The expert criticize that establishment of plea-bargaining does not
base on truth, but on the admitted facts, see e.g. LIN Yu-Hsiung, 2013 (II) at 289-90.

“See Arts. 228 para. 1, 230 para. 2, 231 para. 2 of the CCP.

SArt. 163 para. 2 of the CCP.

'The exception is so-called Summary Procedure in Arts. 449 of the CCP (FAAIZ/F): If a
defendant’s confession in the investigation process or other existing evidence is sufficient for the
court of first instance to determine a defendant’s offense, a sentence may be pronounced through
summary judgment without common trial procedure upon request by the prosecutor; provided that
the defendant shall be questioned before sentencing if necessary.

7See Arts. 154 para. 2, 163 para. 2 of the CCP.

'®ZHU Shi-Yan, 2015 at 179.

YSee with more details in 3 Limitations of Fact-Finding in Criminal Proceedings.

20Arts. 455-2 to 455-11 of the CCP. See LIN Yu-Hsiung, 2013 (II) at 254-55; ZHU Shi-Yan, 2015
at 577-79.
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may not pronounce a bargaining judgment, when facts established by the court are
different from the facts agreed on during the bargaining process. Nonetheless,
inevitably questions about “confessions for bargaining” or “fact trading” have been
raised. Scholars fear that justice will be for sale (“Handel mit Gerechtigkeir”).*!

2.1.1.2  Laws Securing a Fair Trial

Despite the fact that prosecution authorities have the obligation to search for the
truth and to investigate all circumstances of a case, both unfavorable and favorable
for the defendant, it is naturally difficult for a prosecutor to always stay impartial
and detached while collecting evidence. Therefore, the defendant and the defense
counsel have rights of their own in order to ensure a fair trial. Taiwan’s CCP grants
defendants various procedural rights, placing an overall limitation on the powers at
the disposal of the investigating authorities.

In particular, the defendant enjoys the following procedural rights, any violation of
which may result in an exclusionary effect according Arts. 158-2 or 158-4 of the CCP:

— The right to counsel according to Art. 27 para. 1 and Art. 34 para. 1 of the CCP

— The right of the defendant to be properly informed according to Art. 95 para.
1 of the CCP

— Audio and, eventually, video recording of the interrogation of the defendant
must be in its entirety according to Art. 100-1 para. 1 of the CCP.

2.1.1.3 Laws Balancing the Search for the Truth and Infringements of
Individual Rights

If the rights of a defendant were violated during criminal proceedings, the defendant
may ask for the exclusion of evidence based on Art. 158-4 of the CCP. But the
question of the burden of proof in such an instance remains unresolved. There is no
general provision setting out the burden of proof in the event of an authorities’
violation of rules. Only in the particular case of a defendant pleading that a con-
fession was coerced is burden on the authorities to prove that the confession was in
fact made voluntarily.*” If the defendant claims that a confession was extracted by
improper means, the confession shall be investigated prior other evidence being
investigated by the court that decides on the merit of the (public) trial. If such a
confession is presented by the public prosecutor, the court shall order the public
prosecutor to indicate the method of proving that the confession has been given
voluntarily (see. Art. 156 para. 3 of the CCP23). It is noteworthy (a) that the

2'LIN Yu-Hsiung, 2013 (II) at 287.

22Supreme Court decision 94 taishangzih No. 275 (RE T 94 EEE FFEE 275 SeR1R).
2

“See Annex.
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evidence that is possibly to be excluded is then made public and (b) that in court
practice, the responsibility to prove whether the legal procedures are violated or not
has always been bestowed on the state institutions. If the state institution is not able
to prove that the defendant’s rights are not damaged, the Supreme Court (REE
P5%) clearly pointed out that the defendant’s right will be seen as damaged and the
confession must be excluded.**

Additionally, in order to document that a defendant’s interrogation is conducted
according to the rules and a possible confession is based on free-will, Art. 100-1*
of the CCP provides that the whole proceeding of examining the defendant shall be
recorded without interruption in audio, and also, if necessary, in video. The effect of
a violation is then provided for in Art. 100-1 para. 2. If there is an inconsistency
between the content of the record and that of the audio or video record regarding the
statements made by the defendant, any such portion of the statement shall not be
used as evidence. Of course, if the criminal investigation authority informally talks
to the defendant about the case and press for a confession of the crime prior to the
“official” recording, the purposes of all these specific measures for the interrogation
are rendered void and the safeguards can be circumvented.

2.1.2 Establishing Facts—Stages and Rules

The handing of a case in the Taiwanese criminal procedure can be divided into four
stages: the police investigation stage, the prosecutor investigation stage, the court
trial stage and, if a guilty verdict is rendered, the enforcement of a judgment.
The police and prosecutors’ investigations are so called pre-trial investigations.
According to the Taiwanese model, prosecutors are in charge of supervising the
police, who do the main body of work during investigations.?® After the police have
finished their investigations, the case is handed over to the prosecution service. The
competent prosecutor decides whether the requirements for an indictment are met or
not. If a case is prosecuted, it will be referred to the court and, until this stage, the
potential for evidence to be excluded plays a role. Generally, a criminal case is run
by the normal three-tiered judicial system, i.e. prosecuted at a District Court in first
instance, the High Court, and the Supreme Court. If a conviction is final, the
prosecutor of the competent court shall perform the execution of the judgement.
Furthermore, due to the requirement for courts to seek the truth (see Art.
163 para. 2 of the CCP), people often state that, “judges are doing God’s work.” (V&

24See Supreme Court decision 94 taishangzih No. 275 (R 94 & 555 275 E1R).
The literature consistently stands for the decision, e.g. LIN Yu-Hsiung, 2013 (I) at 202; ZHU
Shi-Yan, 2015 at 178.

%See Annex.

26See Art. 230 para. 1 of the CCP.
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B1E BB T 1F).%” Prior to amendments on February 8, 2002, Art. 163 of the
CCP stipulated that due to the necessity of truth finding, courts “shall” ex officio
investigate evidence. Although subsequently influenced by the adversarial system
of US-American criminal procedure, the code still states “[t]he court may, for the
purpose of discovering the truth, ex officio investigat[e] evidence” (Art. 163 para.
2 of the CCP). The stipulation that “for the purpose of maintaining justice or
discovering facts that are critical to the interest of the defendant, the court shall ex
officio investigate evidence” reflects the importance of fact-finding in Taiwan’s
criminal justice system.

2.1.3 Establishing Facts—Actors and Accountability

In Taiwan’s CCP, during the stage of investigation the prosecutor is in charge of
fact-finding. If a member of the prosecution does not fulfill the duty and eventually
causes a wrongful sentence, the person will not be subject to a special procedure,
but—in theory—faces a prosecution for “Abuse of Prosecution” (“VE&MEBIFIE"),
according to Art. 125 of the Criminal Code of the Republic of China (CCRC).?

Defendants are considered to be a subject rather than an object of criminal
procedure in the Taiwanese criminal justice system. Among other entitlements,
defendants are protected by the presumption of innocence® and the privilege
against self-incrimination (Art. 95 para. 1 CCP; Art. 14 para. 3 (g) of ICCPR).

Furthermore, defendants have a right to assistance by a defense attorney (see
Arts. 27 and 34 of the CCP). A defense attorney, in theory, plays an important role
in Taiwan’s CCP and should, in a situation of equality of arms, make use of defense
rights to safeguard the defendant’s interests. In practice, however, compared to the
power of the prosecution authorities, there still appears to be a lot of room for
improvement to empower defense lawyers in Taiwan™" if the goal is ultimately to
reach an equality of arms.

?’Supreme Court decision 104 taikangzih No. 766 (RE 5T 104 £ EEHIFE 766 B E):
“the judge is also a person, not God, of course he inevitably does something wrong.” (£ E 2
A, DM, BIAM RIBE Y.

28See Annex. The text is available online at <http://law.moj.gov.tw/LawClass/LawContent.aspx?
PCODE=C0000001>, officially translated as Criminal Code of the Republic of China of 1 January
1925 (Status as of 13 June 2018), available online at <http://law.moj.gov.tw/Eng/LawClass/
LawContent.aspx?PCODE=C0000001>, accessed 21 November 2018.

2See Art. 154 para. 1 of the CCP.

*See WANG Jaw-Perng, 2011 at 15-18, especially at 17, who states: “Unfortunately, in some
police stations, the accused’s right to counsel means nothing more than the attorney may be
present during interrogations. Even if the accused’s attorney appears at the police station, some do
not allow the attorney to speak with the accused. They sometimes ask the attorney to sit far behind
the table at which they conduct interrogations. The major function of an attorney at the police
station is not to consult the accused, but rather to watch for torture or other improper actions by the
police.”


http://law.moj.gov.tw/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0000001
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2.2 Social Relevance of Truth and Individual Rights
in Criminal Trials

2.2.1 Relevance of Determining the Truth

In criminal proceedings, striking a balance between the search for truth and the
protection of civil liberties (particularly those of the defendant) has been a long-
standing and difficult issue. From the perspective of the Taiwanese CCP, discov-
ering the truth has always been an extremely important value. Fortunately, during
the last decades, compliance with the legal requirements for obtaining evidence has
generally improved in Taiwan, which could make for balance, at least on the
surface; if a violation of such procedural requirements takes place, criminal defense
attorneys today advocate for the exclusion of illegally evidence.>' However, such
pursuits by defense lawyers still occasionally draw public criticism, since the search
for truth is held in much higher regard than the protection of individual rights
(particularly those of the defendant).

Due to tradition, in the eyes of the public a confession by a defendant is still one
of the most important proofs of guilt. Aside from very few exceptions, in practice, if
a defendant confesses a crime, judges will not be open-minded, but handle pro-
ceedings with prejudice against the defendant. The existence of a confession
directly affects how proceedings are conducted (such as whether to start a
cross-examination or a more onerous investigation for evidence, etc.) and how they
ought to be concluded (such as whether to proceed with plea bargaining procedures
and quickly terminate legal proceedings).

2.2.2 Presentation of “Facts”, “Fact-Finding” and/or “Truth”
to the Public

Taiwan’s public has considerable interest in criminal cases, which are featured in
daily press and other media on a regular basis.

However, to ensure authenticity, while at the same time protecting the rights of
the defendant and other stakeholders, Art. 245 para. 1 of the CCP** states that the
investigation shall not be public. Para. 3 of that provision® makes further speci-
fications. The provisions delineated in Art. 132 para. in CCRC provide the legal
basis for the penal sanctioning of any investigators for willful or negligent

3'WANG Jaw-Perng, 2011 at 19-21.
32See Annex.
3See Annex.



The Potential to Secure a Fair Trial Through Evidence Exclusion ... 139

misconduct leading to the leaking of investigation secrets. Persons restricted from
coming into contact with or having knowledge of investigation secrets include not
only any members of the public, but also the defendants themselves as well as the
legal representatives of the defendant. According to Art. 33 of the CCP, the pre-
ceding parties are prohibited from examining the investigation case files or exhibits
and making copies or taking photographs of the investigation case files or exhi-
bits.** The above applies regardless of whether the defendant has been placed under
detention at the time of the investigation.>

Nevertheless, even when taking into account the strictness of the aforementioned
rules on investigation conduct, and the understandable difficulties which lie in the
preservation of investigation secrets due to media involvement, the majority of
reported violations against Taiwanese prosecutors’ offices are for misconduct
resulting in the leakage of investigation secrets.’® The reasons for such violations
are generally divided into two categories: the first being the result of investigators
catering to bureaucratic pressure. High-level political figures therefore gain favor-
able information. Investigators may also have better chances of promotion as a
result of providing investigative secrets.®’

The second category of violation is the leaking of investigation secrets by
investigators for media exposure. These types of violations primarily occur due to
the poor practice of evaluating the performance of investigators by the amount of
media exposure their prosecuting cases receive. This tendency is especially evident
in publicly witnessed cases, such as when the accused parties reveal their actions to
the public, or voluntarily accept media attention. Due to the intense amount of
attention given to publicly witnessed cases by the Taiwanese media, and the
broadcasting of the confessions of the defendant (possibly through interviews by
anonymous investigators or the media raises questions during the transfer of the
defendant), public opinion on the guilt of the defendant is often formed without
consideration of the due process of law (public judgment). Such public opinion
often only recognizes subjective evidence, while disregarding objective evidence
showing inconsistencies between motive and legality. Although the implementation
of legal restrictions on the disclosure of evidence through confessions by accused
parties through the media have yet been established, if the court holding a specific

3*In practice, during the investigation process in Taiwan, considerations are made to ensure
smooth proceedings or prosecution, resulting in the tipping off or leaking of investigation secrets to
trial participants. To some extent, such an approach is necessary for finding the truth.
*>Whether the restriction on the right of the defendant to view investigation case files or exhibits is
unconstitutional, is currently being deliberated over by the Justices of the Constitutional Court of
the Judicial Yuan.

3For example, Judicial Reform Foundation has set up a project on this, available online at
<https://www.jrf.org.tw/articles/300>, accessed 21 November 2018.

¥The Control Yuan has produced a review report, available online at <www.cy.gov.tw/dl.asp?
fileName=011261063171.pdf>, accessed 21 November 2018.


https://www.jrf.org.tw/articles/300
http://www.cy.gov.tw/dl.asp?fileName=011261063171.pdf
http://www.cy.gov.tw/dl.asp?fileName=011261063171.pdf
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trial finds the defendant not guilty based on evidence unrelated to the public con-
fession of the defendant (see Art. 156 paras. 1, 2 of the CCP), then the court
judgment naturally comes into conflict with the opinion of the public.

2.2.3 Public Discussion of Miscarriages of Justice

As in the case in Taiwan, high profile criminal cases are a focal point of front pages
of newspapers and, ever increasingly, on social media. Even at the early stages of
an investigation, sometimes even before prosecutors begin their investigation,
criminal cases are the focus of public discussion and speculation. After a case is
brought to court, all the way along to the stage of enforcing the judgment, the
proceedings are repeatedly discussed in the media. In more conservative newspa-
pers, the focus is mainly on the various cases that heavily influence the political
situation or directly influence people’s lives. In addition, new electronic newspapers
and real-time news, which are not bound by space restrictions, keep a close eye on
news of interesting cases and include information of various kinds relevant to the
criminal case. Moreover, readers interactively comment, deepening the discussion
on these criminal cases. Such information policy is two-edged: While it informs the
public, albeit, once a specific atmosphere has been created (possibly helping to
convincing the public that the defendant is guilty), it sometimes does not aid in
finding the truth, but actually does the opposite.

Newly-emerged social media (such as Facebook, Line, Twitter, etc.) combined
with the widespread use of smartphones and other electronic devices have drasti-
cally increased media coverage of criminal cases in terms of range, depth and
speed. Due to the preference for text-based narration, the content quality of tradi-
tional media is substantially higher than that of electronic media. However, there
are not many readers who like long in-depth reports. Fast-paced reading habits limit
the ability to reflect deeply and decrease the desire to explore the truth. Also, the
division between the opposing views of the social community reduces opportunities
for exchange. The desire and possibility for dismissing preconceived ideas and
exploring the truth is therefore also limited.

As for case decisions in criminal justice practice, there is relatively little dis-
cussion in the legal world on whether or not they are influenced, to a certain degree,
by the media described above and little discussion on corresponding legal regula-
tions. How to ensure that erroneous information among the many opinions does not
influence judicial decisions and follows the principles of oral trial and direct trial,
and ensure that the prosecutors and judges pass judgment, in accordance with the
principles of law and evidence rather than deliberately following or opposing public
opinion, is an important issue which needs to be urgently solved in Taiwan’s
current criminal justice system.
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3 Limitations of Fact-Finding in Criminal Proceedings

As of 2015, Taiwan’s CCP has more than thirty amendments. Evidence exclusion
laws have also been modified over the years. Originally only one provision, Art.
156 para. 1 of the CCP,?® aimed at preventing the coercion of confessions and this
protected human rights. Later more provisions were adopted, like Arts. 158-2 and
158-4 of the CCP in 2003.*° There is also specific law that may lead to the
exclusion of evidence. For instance, Taiwan’s “Communication Security and
Surveillance Act” (CSSA: 5Bl fRPE % E=£1%),* which may even be stricter than
the evidence exclusionary laws of the CCP.*!

Even before exclusionary rules were adopted in 2003, the Supreme Court had
already made it clear that “if authorities in a criminal proceeding present wiretap
transcripts as evidence, the transcripts shall be excluded if the wiretapping fails to
meet the legal requirements and gravely breaches privacy and/or the freedom of
correspondence as protected by Art. 12 of the CRC; in order to deter unlawful
investigative methods, it would be inappropriate to use such information as evi-
dence.”* This decision is one of the rare cases in which a court discusses the
admissibility of evidence; according to this decision the exclusion of evidence
depends on a balance of the severity of the breach of legal rules when collecting the
evidence and the probative value, with a proportionality test eventually deciding on
the exclusion of such evidence.

This case law followed the adoption of a balancing approach in 1999, when the
Supreme court held that “when deciding whether a piece of evidence that was
collected illegally should be excluded, the court must first consider whether the
admission of such evidence would jeopardize fairness and justice. A comprehensive
assessment that includes consideration of the spirit of the Constitution, the severity
of the violation of procedural rules and the damages caused by the crime shall
determine whether such evidence must be excluded in order to conform with
fairness and justice.”43 In 2003, the newly amended Art. 158-4 of the CCP followed
the rationale of this case law, which sets the current legal framework for the
exclusion of evidence.

*8About the introduction for Art. 156 para. 1 of the CCP, see below 3.2.
WANG Jaw-Perng, 2011 at 19-20.

40Available online at <http://law.moj.gov.tw/LawClass/LawAll.aspx ?PCode=K0060044>, offi-
cially translated as The Communication Security and Surveillance Act of 14 July 1999 (Status as
of 23 May 2018), available online at <http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?
PCODE=K0060044>, accessed 21 November 2018.

“IArt. 18-1 para. 3 of the CSSA.

“2Supreme Court decision 87 taishangzih No. 4025 (R iEbT 102 £E B & EF R 3254 BEHR).
In that case, the telephone record was excluded.

“Supreme Court decision 88 taishangzih No. 233 (R 88 EEE L5 233 $B41h).


http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=K0060044
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=K0060044
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=K0060044
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3.1 General Rules of Evidence Taking (Admissibility
of Evidence)

As has been pointed out above, all information relevant for fact-finding in a
criminal case is admitted as evidence in a criminal trial in Taiwan. Nevertheless, the
CCP also provides explicitly for the exclusion of evidence. An important feature of
Taiwan’s framework for the exclusion of evidence is thus its stipulation by a legal
rule, rather than by case law.

Its origin lies with the Judicial Yuan (Bl¥%B%)**: In 2003 the Judicial Yuan
proposed a revision of the CCP to the Legislative Yuan (37 ¥%).*° The new law
stipulates certain circumstances for mandatory exclusion of evidence obtained
illegally, e.g. Art. 158-2 of the CCP. Furthermore, the law sets a general rule—Aurt.
158-4 of the CCP—for a case-by-case decision in certain situations, including when
the evidence was “obtained in violation of the procedure prescribed by the law by
an official in execution of criminal procedure”, balancing human rights protection
and public interest. These exclusionary rules were adopted in September 2003.

According to the current law, when the procedural rules are violated, two forms
of evidence exclusion rules exist: Specific (obligatory) exclusionary rules (Arts.
156 para. 1, 158-2 of the CCP) and general (relative) exclusionary rules (Arts.
158-2, 158-4 of the CCP). The following is an introduction of the evidence
exclusion rules of the CCP. It will be separated into these two parts.

3.1.1 Specific Exclusionary Rules of the CCP

This specific set of rules, Arts. 156 para. 1, 158-2 of the CCP, focuses on oral
testimony. It needs special regulation, because the admissibility of oral testimony
depends on the voluntariness of the person giving the testimony. The voluntariness
of giving such evidence may be often questioned because of certain coercive
measures, especially if there is a violation of the investigative procedure. As a
result, to promote procedural justice, the CCP mandates that oral testimony

“The Judicial Yuan is one of the five branches of government in the Republic of China as
stipulated by the Constitution of the Republic of China. The Judicial Yuan is vested with the
power of interpretation, adjudication, discipline, and judicial administration; more information
available online at <http://www judicial.gov.tw/aboutus/aboutusO0/english.pdf>, accessed 21
November 2018.

“The Executive Yuan is the executive branch of the government in Taiwan, headed by the
premier. The premier is directly appointed by the president, while other members of the Executive
Yuan Council, or Cabinet are appointed by the President of the Republic upon the recommen-
dation of the Premier. In addition to supervising the subordinate organs of the Executive Yuan, the
Premier explains administrative policies and reports to the Legislative Yuan (Legislature) and
responds to the interpellations of legislators; more information available online at <http://english.
ey.gov.tw/cp.aspx'n=0B5424E2 1 E6FFOAS5>, accessed 1 November 2018.


http://www.judicial.gov.tw/aboutus/aboutus00/english.pdf
http://english.ey.gov.tw/cp.aspx?n=0B5424E21E6FF0A5
http://english.ey.gov.tw/cp.aspx?n=0B5424E21E6FF0A5
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evidence collected by methods that amount to grave breaches of investigative
procedure will be considered to lack voluntariness and thus lead to obligatory
exclusion.*®

3.1.1.1 Confessions Collected During Specific Periods of Time Mandated
by Law or at Night (Art. 158-2 Para. 1 of the CCP)

The lawmaker appears to especially mistrust confessions obtained during the night
or while a defendant is in jail. It is against this backdrop that one must read the
different provisions regulating the exclusion of confessions, especially specific
constitutional law and the key provision of the CCP: Art. 158-2.

According to Art. 8 para. 2 of the Constitution of the Republic of China
(CRC),"” when a person is arrested or detained on suspicion of having committed a
crime, the organ making the arrest or detention shall, within 24 h, turn him over to a
competent court for trial. The 24 h limitation refers to the actual time that can be
used for investigation. Art. 93-1 of the CCP*® provides reasons of delay that shall
not be counted in the 24 h time limitation. These reasons include: the time used for
transferring the defendant, the time used to wait for bonds to be presented or for the
acceptance of custody, the time when being examined by the court, unavoidable
delay caused by traffic or force majeure, examination not being possible due to
health related emergency suffered by the defendant, the examination not going
ahead due to no defense attorney, an assisting person authorized by law or an
interpreter being present. To respect human rights and to ensure the legality of these
procedures, there shall be no examination or interrogation conducted should these
circumstances prevail and at night. Otherwise the testimony collected is, in prin-
ciple, inadmissible.

The key provision is Art. 158-2 para. 1 of the CCP. This provision, however,
allows for exceptions which are combined with the good-faith-doctrine® and
voluntary doctrine, according to Art. 158-2 para. 1: “provided that a lack of bad
faith in such violations and the voluntariness of the confession or statement has
been proven, the preceding section shall not apply.”

Applying Art. 158-2 para. 1 of the CCP, the Supreme Court held that unless
a defendant consents (according to Art. 100-3 para. 1 of the CCP%), no
interrogation may take place at night. The burden to prove an exception is on the

46See LIN Yu-Hsiung, 2013 (I) at 190-91.
4TSee Annex.
48See Annex.

“9See references to the (US-American) good-faith-doctrine exception United States v. Leon, 468
US 897 (1984). See ZHU Shi-Yan, 2015 at 161.

3Ot states that the interrogation of a defendant by police shall, in principle, not proceed at night;
exceptions are (1) express consent by the person being interrogated, (2) identity check of the
person arrested with or without a warrant at night, (3) permission by a public prosecutor or judge,
or (4) in case of emergency, see Annex.
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prosecutor.”’ However, only if night-time interrogation amounts to coercion pro-
hibited by Art. 156 para. 1 of the CCP>* is the oral testimony inadmissible,
regardless of whether consent has been acquired.”

3.1.1.2 Right to Remain Silent and Access to a Defense Attorney (Art.
158-2 Para. 2 of the CCP)

Taiwanese law grants the defendant the right to remain silent and the right to have a
defense lawyer.

Authorities must inform the defendant of his or her rights: Art. 95 para. 1 cllL
2 and 3 of the CCP provides for the duty to inform the defendant, among other
things, about the right to remain silent and the right to access a defense attorney. This
rule is important because the defendant may not be familiar with his legal rights or
how to exercise his rights. In order to ensure that police officers and other inves-
tigative officials follow the rule, Art. 158-2 para. 2 of the CCP provides that the oral
testimony acquired without complying with the duty to inform is inadmissible.>*
However, the good-faith-doctrine and voluntary doctrine® applies here also.®

The fact that the Taiwanese judiciary will not tolerate violations of the duty to
caution a defendant also becomes clear when looking at the interpretation of Art.
158-2 para. 2 of the CCP: The Supreme Court held that after an arrest, the suspect
must be read his rights by police, irrespective of whether a subsequent questioning
takes place in form of a (formal) interrogation or an informal chat. Only such an
interpretation of Art. 158-2 para. 2 of the CCP is in conformity with the spirit of
Art. 9 cl. 2 of the International Covenant on Civil and Political Rights.”’

3.1.2 Specific Exclusionary Rules of the Communication Security
and Surveillance Act

Specific rules also apply when investigations take place in secret:

Art. 18-1 of the Communication Security and Surveillance Act (CSSA: JBafl 1R
P E55%7%) provides that any content acquired through communications
surveillance enforced in accordance with Arts. 5, 6 or 7, or any evidence derived

3!Supreme Court decision 100 taishangzih No. 4577 (R& LT 100 &F£EE EF5E 4577 4
1R).

52The introduction for Art. 156 para. 1 of the CCP, see below 3.2.

33Supreme Court decision 98 taishangzih No. 6024 (R MR 98 &G L5558 6024 BITR).
*E.g. Supreme Court decision 104 taishangzih No. 3936 (BRi=iEb 104 £ E & E55F 3936 3
PIR).

SAbove 3.1.1.1.

56Supreme Court decision 100 taishangzih No. 4163 (Ri=iERT 100 B E 558 4163 4
1R).

S7Supreme Court decision 99 taishangzih No. 1893 (FRRi=¥Ekx 99 &S L35 1893 Bhih).
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from such surveillance that is not related to the purpose of the surveillance, shall not
be used as evidence or for any other purpose in any judicial investigation, judgment
or other proceeding.

Before January 2014, Arts. 5 and 6 of the CSSA adopted a relative exclusionary
model,’ 8 the law provided that if the surveillance amounts to a grave breach of the
rules, the acquired content and the derived evidence shall not be admitted as evi-
dence. According to these rules, the Supreme Court ruled that if a state official
responsible for a criminal investigation fails to acquire an interceptive warrant, then
the conduct is not only an arbitrary misconduct that violates the “warrant
requirement” of the law, but is also a severe infringement of people’s freedom of
private communications and privacy. The admissibility of the content acquired shall
be decided according to the Communication Security and Surveillance Act.”
However, following the amendment of Art. 18-1 in the CSSA in January 2014, the
law now mandates that the acquired content shall not be admissible if the
surveillance was conducted illegally or if the content is not related to the purpose of
the surveillance. The new law adopts an obligatory exclusionary model.*’

This specific exclusionary rule thus does not only prevent the use of information
that was acquired illegally, but also excludes information subsequently obtained,
based on tainted evidence. It is noteworthy that this provision is the only law that
recognizes a fruit of poisonous tree doctrine in Taiwan’s criminal justice system.
The CCP does not acknowledge such a rule for other violations of procedural rules,
nor did courts elsewhere recognize such a doctrine in the past. The Supreme Court
once ruled that “when officials in execution of criminal procedure collect evidence
illegally and use that piece of evidence to acquire derived evidence, irrespective of
the causal relationship of the original evidence and the derived evidence, as long as
the derived evidence is acquired lawfully and the investigation process is inde-
pendent from the previous action, it shall not be excluded by the CCP. However, if
the procedure of the previous unlawful evidence collection is not independent from
the subsequent evidence collection and the previous evidence contaminated the
investigation and collection of the derived evidence, only then may the court apply
the evidence exclusionary rules from the CCP to exclude the derived evidence.”®’

3.1.3 General Exclusionary Rules of the CCP

Besides specific exclusionary rules explained in the previous paragraphs,
Taiwanese law provides a general rule, Art. 158-4 of the CCP. This article provides

58According to the current law, when the procedural rules are violated, two forms of evidence
exclusionary rules exist: obligatory exclusionary rules and relative exclusionary rules. See above
3.1.

*Supreme Court decision 98 taishangzih No. 1495 (FRE AR 98 /8 G EFE 1495 SRPIR).
%“ZHU Shi-Yan, 2015 at 158.

S!Supreme Court decision 102 taishangzih No. 3254 (REERR 102 F£E S 55 3254 5841
).
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that “the admissibility of the evidence obtained in violation of the procedure pre-
scribed by the law by an official in execution of criminal procedure shall be
determined by balancing the protection of human rights and the preservation of
public interests, unless otherwise provided by law.”

This article provides that, except for the obligatory exclusion rules, the admis-
sibility of other unlawfully collected evidence shall be determined on a
case-by-case basis, by balancing human rights protection and public the interest.
The court shall consider things such as due process of law, right to a fair trial, the
integrity of the judicial system and proportionality. The goal is to reach a balancing
point between human rights and protection of the public interest, two seemingly
contradictory ideas. The legislative note provided a list of factors that should be
taken into account of the balancing test®: (a) The circumstances of the violation of
the procedure prescribed by the law take into account whether there were difficulties
in collecting evidence lawfully; (b) The subjective intentions of the official, i.e.
whether the official knows his conduct is unlawful; (c) The nature and the severity
of the right that was infringed, i.e. the circumstances of the infringement; (d) The
risk and harm of the crime, i.e. the nature of the crime and its circumstances; (e) The
deterrence effect of excluding such evidence; (f) Whether it is unavoidable that
officials will discover such evidence using the procedure prescribed by law (the
standard may be relaxed if such evidence can be acquired through normal pro-
ceedings); (g) The effect the unlawful evidence has on the defense of the defendant.
In sum, the law authorizes the court to have discretion according to the specific
circumstances of the case.”

After the enactment of Art. 158-4 of the CCP, the Supreme Court re-emphasized
the legislative note through a precedent. The Court ruled in Supreme Court
precedent 93% that “referring to evidence collected by unlawful search, in order to
take into account of both procedural justice and the obligation to seek the truth,
courts shall decide objectively on the protection of human rights and the preser-
vation of social security on a case-by-case basis, and in accordance with propor-
tionality and the interest balancing principle.” The Court also provided guidance
regarding the factors to be considered. These factors are generally the same as the
factors in the legislative note, except “the circumstances of the violation of the
procedure prescribed by the law” was replaced by the “severity of the violation of
the procedure prescribed by the law” and “the conditions of the violation of the
procedure prescribed by the law when it happened.”

O NABTRPER A 55 Ziﬁ?ﬁlfﬁﬁu A1) SR B 18, IR BIRIE AN E), 275 e IR L, 15k
BEHRR, —Mms, &5 &Eiif‘ﬁﬂfgﬁiﬁﬁZIEﬁ BRIMEEZRILE - 1587 » LA =
£, RENEEESE, tHEEE (1) T el Tl () BEHEREFIRZIBE
B. Q) IREWFEFFEAIEERSZZIERRIEE., @) LFEMEZEBRHEE. ) RIHE
FRRREE A TAROIG SRIBIAERIFEBIE MR . (6) 18F A BIMKIATEIZ 7B BN :75‘#"2
DA (7) BBIBEUS 2 B IR GE IRIL EPAEAA N Z 2 EHEEIEHN, IR RiE
NEEESE, PR RERIEREEIR, MEEE. ™.

SLIN Yu-Hsiung, 2013 (I) at 616-17; ZHU Shi-Yan, 2015 at 166-67.

4Supreme Court decision 93 taishangzih No. 664 (R 1EPR 93 & EFE8 664 SRH1H)).
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3.2 Exclusion of Evidence Obtained by Torture and Undue
Coercion

The information obtained by applying torture or coercing the defendant is to be
mandatorily excluded and is, accordingly, inadmissible as evidence in criminal
trials in Taiwan (see Art. 156 para. 1 of the CCP).

3.2.1 Definitions of Torture, Undue Coercion and Degrading
Punishment

The Taiwanese criminal justice system clearly rejects torture (see. Art. 98 of the CCP,
Art. 125 of the CCRC). However, one cannot find a clear-cut definition of torture or
undue coercion in the CCP or in the Criminal Code of the Republic of China. Art. 8 of
the Constitution of the Republic of China does enshrine personal liberty as being one
of the most fundamental rights against undue physical harm or improper detention.
However, the wording of the Constitution article is extremely concise.

At the level of legislation, Art. 125 para. 1 cl. 2 of the CCRC threatens inves-
tigators with criminal punishment in the case of torture.®® The corresponding statute
provision on this issue in the CCP is Art. 98.°

3.2.2 Definitions of Right to Remain Silent/Privilege Against
Self-incrimination

The CCP expressly accords the defendant the right to silence and the privilege
against self-incrimination in Art. 95 para. 1 cl. 2.%

On 22 April 2009, the Legislature in Taiwan adopted the “Act to Implement the
International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights”.68 The law came into effect on 10
December (Human Rights Day) the same year. Art. 2 of this Act stipulates: “Human
rights protection provisions in the two Covenants have domestic legal status”.®”

The ICCPR became part of national law in Taiwan from as of that day.”®

$5See Annex.

56See Annex.

7See Annex.

O R EABUSIERBIRE AR ASIBIL & S (LB BIPR A 49HE1T 1% The text is available online
at <http://law.moj.gov.tw/Law/LawSearchResult.aspx ?p=A&k1=%ES5%85%AC%E7%B4%84%
E6%96%BD%E8%A1%8C%E6%B3%95&t=E1F1A1&TPage=1>, official English translation at
<http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx ?PCODE=10020028>,  accessed 21
November 2018.

OB RPEANR Z R E, B BBRNEIR 237

7For more information, see below 3.2.7.


http://law.moj.gov.tw/Law/LawSearchResult.aspx%3fp%3dA%26k1%3d%25E5%2585%25AC%25E7%25B4%2584%25E6%2596%25BD%25E8%25A1%258C%25E6%25B3%2595%26t%3dE1F1A1%26TPage%3d1
http://law.moj.gov.tw/Law/LawSearchResult.aspx%3fp%3dA%26k1%3d%25E5%2585%25AC%25E7%25B4%2584%25E6%2596%25BD%25E8%25A1%258C%25E6%25B3%2595%26t%3dE1F1A1%26TPage%3d1
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=I0020028
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3.2.3 Exclusionary Rules for Evidence (Possibly) Obtained by Torture
and Undue Coercion

As in most criminal justice systems, Taiwan has special rules for evidence obtained
by torture or undue coercion.

3.2.3.1 Legal Framework

Art. 156 para. 1 of the CCP was introduced for the purpose of assuring the
applicability of the aforementioned Art. 98 of the CCP.”' The word “violence”
refers to Art. 98 of the CCP and can be interpreted as “torture” in a general sense’;
the other five items provided as examples of improper means of extracting
incriminating statements are seen as undue coercion.”

3.2.3.2 Practice; (High Court) Jurisprudence

The law excluding involuntary statements made by the defendant has basically been
set by the Taiwanese judiciary—including district courts, high courts and the
Supreme Court. The legal reasoning of Taiwanese courts is generally extremely
short and simple, maybe due to the tradition of conciseness in Chinese literature.
But in some cases the Supreme Court explained specific issues more detailed.
Following are three explanations given for a possible exclusion of evidence. This
reasoning also highlights the rationale behind exclusionary rules—from the point of
view of the courts.

Protecting Human Dignity of the Defendant and His Status as a Party

The judgment refers to the safeguarding of the human dignity of the defendant and
his status as a party to the trial proceedings as the rationale for the exclusion of
confessions retrieved from an interrogation that lasted too long and become
oppressive to the interrogated person. Accordingly, such a confession is absolutely
inadmissible without exception and subject to no discretion by the trial court.”*

71See Annex.

727HU Shi-Yan, 2015 at 175.

LIN Yu-Hsiung, 2013 (I) at 191.

"Supreme Court decision 104 taishangzih No. 3052 (REERR 104 F£E S FFE 3052 5841
1#).
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Safeguarding the Liberty of Decision Making and Mental Activities of the
Defendant

In an extraordinary appeal’> case, the Supreme Court held: “The combination of
Art. 98 and Art. 156 para. 1 of the CCP constitutes a complete exclusionary rule on
involuntary confession. With this ruling the court aims to secure the voluntariness
of statements, liberty of decision making and mental activities of the defendant.”’®

Deterrence from lllegal Investigatory Activity Based on the Principle of the
Due Process of Law

The Supreme Court expressed in another case involving illegal search activities that
exclusionary rules are based on constitutional requirements and are intended to
have a deterrent effect: By excluding evidence illegally obtained by
law-enforcement agencies due process will be upheld and the police will be
deterred from illegal activities in collecting evidence.”’ This explanation can be
seen as a general statement, an effort to underpin the application of all exclusionary
rules (not only those related to illegal searches).

3.2.4 Institutional Arrangements Securing the Ban on Torture Undue
Coercion

The Supreme Court confirmed the Art. 156 para. 3 of the CCP’® requirement that
demands a prioritized investigation while citing an earlier case: “As long as the
defendant claims his previous confession was made involuntarily, the court should
investigate this claim before other matters. The court should instruct the prosecutor to
introduce the means by which the defendant gave his confession and that this was
voluntary. The means for establishing the voluntariness may include an audio-record of
video-record of, or witness to the whole proceeding of the interrogation in question.”””
In addition, “if the defendant’s confession of the offense was extracted by violence,
threat, inducement, fraud, exhausting interrogation, unlawful detention or other
improper means, the law-enforcement officers are likely to bear administrative or

7>The extraordinary appeal, according to Chapter VI of the CCP, is a special relief litigation
procedure filed with the Supreme Court by the Prosecutor General of the Supreme Prosecutors
Office for a conclusive criminal judgment on the grounds that the judgment in question was made
contrary to the law. Thus the object of an extraordinary appeal is to obtain a conclusive criminal
judgment or an arbitral award which has substantially the same effect as a sentence of inflicting
punishment, provided that the judgment or litigation procedure is against the law. More infor-
mation available online at the homepage of the Supreme Prosecutors Office <http://www.tps.moj.
gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096>, accessed 21 November 2018.
7SSupreme Court decision 104 taifeizih No. 212 (R 104 £ EIEFE 212 SP1R).
"7Supreme Court decision 99 taishangzih No. 3168 (FRreiET 99 & EF5E 3168 SEHR).
"8See above 2.1.1.3.

"Supreme Court decision 91 taishangzih No. 2908 (FRi b 91 /8 & ESEE 2908 $E1R).


http://www.tps.moj.gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096
http://www.tps.moj.gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096
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criminal liability. Under such circumstances, one cannot reasonably expect the officers
in charge to tell the truth while taking the stand as a witness. Thus when the defendant
raised a claim alleging that his confession was extracted involuntarily, the court should
have undertaken an in-depth investigation into such claims. It is not supposed to dismiss
the defendant’s claim only on the ground that the officers responsible for the interro-
gation testified that the confession had been given voluntarily.”®°

3.2.5 Exclusion of Evidence or Other Remedies Following a Breach
of the Ban on Torture and Undue Coercion

Apart from the exclusion of the improperly obtained evidence,®' the victims of
torture or similar improper means of investigation which violate Art. 98 of the
CCP® are entitled to financial compensation for the injury or damage they suffered
or the loss of freedom caused accordingly, following the State Compensation Law
(BRREE1EED) or the Law of Compensation for Wrongful Detentions and
Executions (JF| E##{E¥:5%). The policemen, investigators, or prosecutors who are
liable for such wrongdoing may be prosecuted. They may be sued—also by the
State—and asked to reimburse the payment already made by the Government to the
victim. In addition, the liable law-enforcement officers and/or prosecutors may also
face administrative disciplinary measures.

3.2.6 Admissibility of Indirect Evidence (“Fruits of Poisonous Tree”)
in Cases of Torture and Undue Coercion

3.2.6.1 Legal Framework

As pointed out at the beginning of this paper, both the Taiwanese courts and public
attach great importance to coherent fact-finding: The search for the truth is
important. Therefore, one finds only few exclusionary rules and one cannot or will
not find a statutory rule acknowledging the fruit of poisonous tree doctrine and
generally banning the admission of evidence deriving from tainted evidence, for
instance, an involuntary confession or an illegal search without warrant. However,

89Supreme Court decision 100 taishangzih No. 4430 (RiEEPR 100 &G FFEE 4430 Sk
).

81See above 3.2.1.

82With reference to Art. 98 of the CCP, see above 3.2.1 and 3.2.3.1.

83Ofﬁcially translated as State Compensation Law of 2 July 1980 (Status as of 2 July 1980),
available online at <http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=10020004>,
accessed 21 November 2018.

¥0fficially translated as Law of Compensation for Wrongful Detentions and Executions of 11
June 1959 (Status as of 11 July 2007), available online at <http://law.moj.gov.tw/Eng/LawClass/
LawContent.aspx?PCODE=C0010009>, accessed 21 November 2018.


http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=I0020004
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010009
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010009
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Art. 18-1 of the Communication Security and Surveillance Act provide for exclu-
sion of evidence if a secret surveillance investigation gravely violated procedural
rules. Then neither the information gained nor any “derived evidence” shall be
admitted in court. The parliament adopted this statute after it had been victim to a
bugging scandal.®®

3.2.6.2 Practice; (High Court) Jurisprudence

Based on a principle of judicial interest balance that underlines Art. 158-4 of the
CCP, the Supreme Court adopted a discretionary exclusionary standard for dealing
with the evidence generally known as the fruit of poisonous tree doctrine. Thus is
held that “unlike the American practice that excludes tainted evidence derived from
previous illegally obtained evidence, a different approach is taken in this country.
Namely, while the secondary evidence derived from the previous improperly
obtained evidence should be excluded, the evidence acquired by an independent
legitimate investigation shall not be suppressed.”®° It appears that, as the Court tried
hard to draw a distinction from the American fruit of poisonous tree doctrine, the
previous ruling in fact makes differs little from the local ruling because the
American fruit of poisonous tree doctrine also bears certain exceptions and renders
itself far from a mandatory rule of exclusion.

3.2.7 Effect of International Human Rights

International human rights do have an impact on the Taiwanese criminal justice
system, especially when exclusionary rules are applied:

For instance, when weighing the “defendant’s rights” and the “public interest in
criminal prosecution” (Art. 158-4 of the CCP), the protection of human rights by
international human rights covenants should also be taken into consideration,
especially the “International Covenant on Civil and Political Rights” (ICCPR).*’ For
geopolitical reasons, Taiwan is no longer a member of the United Nations (UN), it
has, however, adopted the ICCPR, although it could not deposit the documents
accordingly with the UN. In order to demonstrate its conformity with international
human rights, Taiwan passed the “Act to Implement the International Covenant on
Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights” in 2009. Art. 2 of this instrument states that “[hJuman rights pro-
tection provisions in the two Covenants have domestic legal status”. The ICCPR has
become the human rights law that Taiwan’s prosecution personnel must respect,

85YANG Yun-Hua, 2014-7 at 3—4.

86Supreme Court decision 102 taishangzih No. 4177 (RE LT 102 £EE EFEE 4177 54
1R).

$TLIN Yu-Hsiung, 2013 (I) at 25-26; ZHU Shi-Yan, 2015 at 645.
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especially the fair trial-clause in Art. 14 of the ICCPR. Thus in when deciding on
possible exclusion of evidence, the authorities (i.e. all levels of governmental
institutions and agencies)®® have to consider these international human rights.
Taiwan is no longer confined to its original provisions on human rights.®

Despite Taiwan’s solitude in a geopolitical and diplomatic context, the national
laws and legislation have been heavily influenced by the most well-known inter-
national instruments on human rights, such as United States Declaration of
Independence, the Declaration of Human Rights of the French Revolution, the
ICCPR adopted by the United Nations General Assembly, and the European
Convention for the Protection of Human Rights and Fundamental Freedoms. They
can often be found in the prologues, grounds and justifications of relative laws, and
the Judicial Yuan Interpretations JYI: BIVEPR AN B #RIE).

4 Statistics

Empirical research on crime and statistical criminal information have both always
been neglected areas in Taiwanese criminal law. These are not only relevant topics
for academic research or studies of interest; even the judicial statistics of the
authorities”’ and statistical reports created by the Judicial Yuan®® put special
emphasis on items such as the number of criminal cases received and finalized.
Therefore, exclusion of evidence or evidence material are both lacking as specific
research topics or statistical items.

The contents of Taiwanese criminal judgments (not including prosecution
investigation documents, such as indictments or non-prosecutorial dispositions),
apart from specific documents prohibited from disclosure, can in principle be found
on the Judicial Yuan’s Law and Regulations Retrieving System’” or private judicial
databases such as Lex Data.”* Using the words “exclusion of evidence” (including
“not to be used as evidence”, but also eliminated especially because of the hearsay
principle) as a query, there are many results. If we just take the Supreme Court as an
example, there are already more than three thousand query results. In District

88See Art. 4 of the Act to Implement the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights.

89LIN Yu-Hsiung, 2013 (I) at 26.

%E.g. Interpretation Nos. 392 (The “court” provided in Article 8 of the Constitution does not
include the “prosecutor’s office”, hence not empower the prosecutor to detain a person beyond the
24-h period as authorized by said Article for the court.), 582 (the relevant precedents holding that a
statement made by a criminal co-defendant against another co-defendant may be admissible are
unconstitutional.).

l<https://www.moj.gov.tw/mp-001.html>, accessed 21 November 2018.
P<http://www.judicial.gov.tw>, accessed 21 November 2018.
93<http://jirs.judicial.gov.tw/Index.htm>, accessed 21 November 2018.

% <http:/fyjud.lawbank.com.tw/index.aspx>, accessed 21 November 2018.
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Courts, there are a number of times more. Therefore, more detailed and accurate
proof and statistical information of evidence exclusion can only be found if
exclusion of evidence becomes a subject for empirical research or research projects.
Only when criminal judgments are extensively collected, analyzed, concluded and
dealt with can there be a way.

After the adoption of evidence rules, the Supreme Court frequently discussed
issues arising from the difficult question of when evidence should actually be
excluded in a specific case. This is an indicator of the importance attached to these
rules. According to standing case law the admissibility of evidence shall be decided
on the basis of factors including due process of law, the integrity of the judicial
system and the deterrence effect for unlawful collection of evidence. Ultimately the
exclusion of illegally obtained evidence is decided case-by-case, based on a bal-
ancing test, albeit a “relative exclusionary model”. Only if the law explicitly
mandates the exclusion of evidence, there is no space for balancing. A search of the
Judicial Yuan’s decision database gives the following result: From February 2003,
when Art. 158-4 of the CCP was enacted until December 2015, the Supreme Court
assessed 258 cases on possible exclusion of evidence using the balancing test.
Among these cases, 155 cases were remanded because the lower court had failed to
apply the balancing test in its decision. A total of 103 cases were upheld and in 95
cases the Court held that the evidence at stake was admissible and in only in 8 cases
it opted for inadmissibility.

5 Conclusion

The Taiwanese criminal justice system is still struggling to find the appropriate
balance between truth finding and protection of individual rights when investigating
crime and prosecuting a case. On the one hand, in order to find substantive truth, all
relevant evidence appears to be needed, even if it is obtained as a result of the
investigating authorities infringing human rights. On the other hand, not only the
people, but also the government is bound by law and thus the rule of law is a
principle to be followed by all official authorities. Each country handles this issue
differently. The Taiwanese CCP provides defendants with various entitlements,
including the right to counsel, the right to information, the right to an audio/video
recording of any interrogation, the right to remain silent and exclusionary rules
ensuring that the relevant individual rights in the criminal process are protected.
Whether or, rather, how these rights are granted in practice is yet another question,
as is the question of what remedies an individual has in cases of violation of these
rights.

The CCP’s exclusionary rules, adopted in 2003, were meant to safeguard the rule
of law and judicial integrity. The lawmaker acted in the firm belief that an exclusion
of evidence obtained through torture, undue coercion or other misconduct of the
authorities will send a message—to the public and investigating authorities alike—
that courts will condemn any lawless acts.
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Today, the Taiwanese CCP adopts a multitrack approach to the exclusion of
evidence. In some cases, for example, the information obtained by applying torture
or undue coercion to a defendant is to be mandatorily excluded and thus inad-
missible as evidence in criminal trials (Art. 156 para. 1 of the CCP). In some other
cases, the court is to balance the interest in finding truth and individual rights. The
catch-all clause is prescribed in Art. 158-4 of the CCP to allow the court to exclude
evidence illegally obtained after considerations.

More than a decade after adopting exclusionary rules as part of the procedural
law it appears that the rules are still a work in progress and pose, in fact, a challenge
to the various stakeholders in the criminal justice system. It seems to be too early to
decide whether exclusionary rules have proven to be effective tools in safeguarding
human rights, while at the same time securing the search for the truth in a criminal

case.

I. Code of Criminal Procedure (CCP: JF|EiRiA1E)

Chinese

English

F215F 118
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ERRE BRI RAF 218, —12iTE.

Art. 2 para. 1

A public official who conducts proceedings in
a criminal case shall give equal attention to
circumstances both favorable and unfavorable
to an accused

2527 1%
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Art. 27

I. An accused may at any time retain defense
attorneys. The same rule shall apply to a
suspect being interrogated by judicial police
officers or judicial policemen

II. A statutory agent, spouse, lineal blood
relative, collateral blood relative within the
third degree of kinship, family head, or
family member may independently retain
defense attorneys for the accused or suspect
III. In case an accused or a suspect is unable
to make a complete statement due to unsound
mind, the persons listed in the preceding
section shall be notified of the same, provided
that the said notification is not required if it
can not be made practically

E341EEFE 118
RREANSERERKE, WHEBREE.
FEE BB EIRHAFR - 18 - EiERE
ORI HEEANE, MMERFZ.

Art. 34 para. 1

A defense attorney may interview and
correspond with a suspect or an accused
under detention, provided that if facts exist
sufficient to justify an apprehension that such
defense attorney may destroy, fabricate, or
alter evidence or form a conspiracy with a
co-offender or witness, such interviews or
correspondence may be limited

(continued)
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(continued)
Chinese English
%35 1% Art. 35
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In cases an accused or a suspect is unable to
make a complete statement due to unsound
mind, he shall be accompanied by one of the
qualified assistant, under the first section of
this article, or his authorized agent, or a social
worker appointed by a governmental agency
in charge thereof; provided that if, upon being
properly served, the persons who shall
accompany the accused or suspect fail to
appear without good reason, the provision of
this section shall not apply
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Art. 91

I. Time spent in one of the following
circumstances shall not be counted against
the twenty-four hour limitation in Article 91
and the second section of the preceding
article, provided that there is no unnecessary
delay:

(1) unavoidable delay caused by traffic
obstruction or force majeure;

(2) in the transfer of arrestee;

(3) interrogation cannot be made according to
the first section of Article 100-3;

(4) examination cannot be made due to health
emergency of the accused or suspect;

(5) examination is not made because of
waiting for the presence of a defense attorney
when the accused or suspect has made the
presentation that a defense attorney has been
retained. The said waiting time allowed shall
not exceed four hours. The same rule applies
to the case while waiting for the presence of
the persons named in the third section of
Article 35 if the accused or the suspect is
unable to make a clear and complete
statement due to unsound mind;

(6) examination is not made because of
waiting for the presence of the interpreter if
there is a need for having an interpreter for
the accused or suspect, provided that the
waiting time shall not exceed six hours;

(7) if the public prosecutor orders the release
of the arrestee on bail or to the custody of
another, while waiting for bonds to be
presented or for the acceptance of custody,
provided that the waiting time allowed shall
not exceed four hours; or

(continued)
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Chinese

English

(8) the time when the suspect was examined
by the court according to the Habeas Corpus
Act

II. No examination shall be made in the above
period of time described in the preceding
section

II1. If the accused cannot be sent to a court
with jurisdiction within twenty-four hours
due to the existence of one of the reasons
specified in the first section of this article, the
public prosecutor shall specify the reason in
his application of detention order
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Art. 95 para. 1

I. In an examination, an accused shall be
informed of the following:

(1) that he is suspected of committing an
offense and all of the offenses charged. If the
charge is changed after an accused has been
informed of the offense charged, he shall be
informed of such change;

(2) that he may remain silent and does not
have to make a statement against his own
will;

(3) that he may retain defense attorney; and
(4) that he may request the investigation of
evidence favorable to him

55 98 &
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Art. 98

Violence, threat, inducement, fraud,
exhausting examination or other improper
means may not be applied during the
interrogation of the defendant

F1001E2 15118
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Art. 100-1 para. 1

The whole proceeding of examining the
accused shall be recorded without
interruption in audio, and also, if necessary,
in video, provided that in case of an
emergency, after clearly stated in the record,
the said rule may not be followed

F1001EZ 35 118
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Art. 100-3 para. 1

The interrogation of criminal suspects by
judicial police officer or judicial policeman
shall not proceed at night, except for the
following circumstances:

(1) express consent by the person being
interrogated;

(2) identity check of the person arrested with
or without a warrant at night;

(continued)
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Chinese

English

(3) permission by a public prosecutor or
judge; or
(4) in case of emergency

B I54185E 118
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Art. 154 para. 1
Prior to a final conviction through trial, an
accused is presumed to be innocent
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Art. 156 para. 1

Confession of an accused not extracted by
violence, threat, inducement, fraud,
exhausting interrogation, unlawful detention
or other improper means and consistent with
facts may be admitted as evidence

2156 1§ 3 18
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Art. 156 para. 3

If the accused states that his confession was
extracted by improper means, his confession
shall be investigated prior to investigating
other evidences; if the said confession is
presented by the public prosecutor, the court
shall order the public prosecutor to indicate
the method to prove that the confession is
obtained under the free will of the accused
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Art. 158-2

I. Any confession or other unfavorable
statements obtained from the accused or
suspect in violation of the provisions of
section II of Article 93-1 or section I of
Article 100-3 shall not be admitted as
evidence, provided that if lack of bad faith in
such violation and the voluntariness of the
confession or statement has been proven, the
preceding section shall not apply

II. The provision of the preceding section
shall apply mutatis mutandis to the case
where the public prosecuting affairs official,
judicial police officer, or judicial policeman
violates the provisions of Items II and III of
Article 95 in interrogating an accused or
suspect arrested with or without a warrant

158 182 4
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Art. 158-4

The admissibility of the evidence, obtained in
violation of the procedure prescribed by the
law by an official in execution of criminal
procedure, shall be determined by balancing
the protection of human rights and the
preservation of public interests, unless
otherwise provided by law

(continued)
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Art. 163 para. 2

The court may, for the purpose of discovering
the truth, ex officio investigating evidence; in
case for the purpose of maintaining justice or
discovering facts that are critical to the
interest of the accused, the court shall ex
officio investigate evidence

208 18%E 118
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Art. 228 para. 1

If a public prosecutor, because of complaint,
report, voluntary surrender, or other reason,
knows there is a suspicion of an offense
having been committed, he shall immediately
begin an investigation

230185218
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Art. 230 para. 2

The judicial police officer specified in the
preceding section who suspects that an
offense has been committed shall initiate an
investigation immediately and report the
results thereof to the competent public
prosecutor and the judicial police officer
referred to in the preceding article

5 2311%E 2 1B
BN ERMBILIFEMREES, EEBHGHRE,
THGRAE B RMEXERRERENEE

=2
KB

Art. 231 para. 2

A judicial policeman who suspects that an
offense has been committed shall initiate an
investigation immediately and report the
results thereof to the competent public
prosecutor and judicial police officer

58245 1555 1 ]
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Art. 245 para. 1
An investigation shall not be public
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Art. 245 para. 3

The public prosecutor, public prosecution
affairs official, judicial police officer or any
other person performing their legally
mandated duty during an investigation shall
not in any way disclose the information
acquired in their conduct of the investigation,
unless otherwise permitted by law, or if
necessary for the protection of public or legal
interests

II. Criminal Code (CCRC: #li%)

Chinese

English

55T 185 10 3K

Art. 57 clause 10
Sentencing shall base on the liability of the
offender and take into account all the

(continued)



The Potential to Secure a Fair Trial Through Evidence Exclusion ... 159

(continued)

Chinese

English
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circumstances, and special attention shall be
given to the following items:

(10) The offender’s attitude after committing
the offense
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Art. 125 para. 1

A public official charged with the duty of
investigation or bringing offenders to justice
who commits one of the following offenses
shall be sentenced to imprisonment for not
less than one year but not more than seven
years:

(1) Abusing his authority in arresting or
detaining a person

(2) Using threat or violence with purpose to
extract confession

(3) Knowingly causing an innocent person to
be prosecuted or punished or causing a guilty
person not be prosecuted or punished

III. Constitution (CRC: &%)

Chinese

English
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Art. 8 para. 2

When a person is arrested or detained on
suspicion of having committed a crime, the
organ making the arrest or detention shall in
writing inform the said person, and his
designated relative or friend, of the grounds
for his arrest or detention, and shall, within 24
hours, turn him over to a competent court for
trial. The said person, or any other person,
may petition the competent court that a writ
be served within 24 hours on the organ
making the arrest for the surrender of the said
person for trial

IV. Communication Security and Surveillance Act (CSSA: B fRbE % E5 52

%)

Chinese

English
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Art. 18-1 para. 3

Any content acquired through interception
that is in violation of Communication
Security and Surveillance Act or any

(continued)
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(continued)

Chinese English

AR EN E MR, SMHKkEE 17 1555 2 JEM | evidence deriving therefrom shall not be used

EF LA, as evidence or used for any other purpose in
any judicial investigation, judgment or other
proceeding

V. Act to Implement the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights

(2 REEBUEHER BIPR L3R AS BN & S IUHERI BIPR 2 AREITIR)

Chinese English

F 41k Art. 4

ZARBUFHREIITE HEE, EFAmAN Whenever exercise their functions all levels
BREANBRIEZRE, BRIZE AW, R | of governmental institutions and agencies
AETZMANRE, (i FEFRMHEERIAA should confirm to human rights protection
EZER, provisions in the two Covenants; avoid
violating human rights; protect the people
from infringement by others; positively
promote realization of human rights
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The Potential to Secure a Fair Trial M)
Through Evidence Exclusion: oy
A Chinese Perspective

Na Jiang

Abstract This chapter addresses the People’s Republic of China’s aim to engage
in comprehensive fact-finding before handing down punishments to wrongdoers. In
2012 exclusionary rules were added to the Chinese Criminal Procedure Law. In
doing so, lawmakers restricted the pool of information accessible to the courts when
deciding guilt or innocence of defendants. This change may also make it more
difficult to establish the truth in criminal trials. On the other hand, the justification
for excluding certain evidence was the discovery of ongoing torture occurring
during criminal investigations, which eventually led to many miscarriages of jus-
tice. The initial legislation was initiated in 2010 by the Supreme People’s Court.
Efforts by the Supreme People’s Procuratorate, together with three separate
Ministries led to the modification of the Criminal Procedure Law. The exclusionary
rules seek to make it more difficult to introduce illegally obtained evidence into a
criminal trial, and particularly material acquired through torture. Nevertheless, the
pressure upon judicial authorities to find perpetrators of crimes quickly remains.
Thus, the drive to get confessions from suspects also continues.

1 Introduction

Many justice systems grabble with the conflict between determining what really
happened when an alleged crime took place and ensuring that investigative methods
do not violate the rights of the accused. This is true also for the Chinese justice
system that in recent years has been accused of neither achieving either objective in
social media. Especially cases in which violations of the rights of the accused lead
to wrongful convictions have been exposed. The protection of human rights and the
need to exclude improperly-obtained evidence is recognized by Chinese law. In
practice, however, news reports suggest that suspects in Chinese criminal cases
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have been convicted based on false confessions, which have been extracted through
torture. It is yet to determine whether these violations of human rights are the result
of excessive zeal to obtain the truth, or caused by institutional structures that
encourage authorities to obtain a conviction at all costs.

In a nutshell, Chinese law currently provides specific provisions for the exclu-
sion of illegally-obtained evidence. In 2010, the Rules Concerning Questions about
Exclusion of Illegally-Obtained Evidence in Handling Criminal Cases (Rules) were
created by the Supreme People’s Court (SPC), the Supreme People’s Procuratorate
(SPP), the Ministry of Public Security (MOPS), the Ministry of State Security
(MOSS) and the Ministry of Justice (MOJ). The Rules were the first to set down
ways in which illegally-obtained evidence should be excluded from use at criminal
trials, but they regrettably failed to prevent wrongful convictions that were caused
by the use of tainted evidence. In an attempt to succeed where the Rules failed,
China’s top legislature, the Standing Committee of National People’s Congress,
adopted a revised Criminal Procedural Law in 2012 (2012CPL), which became
effective in 2013. The 2012 CPL entrench the above exclusionary rules in formal
law. Official reports claimed that the 2072 CPL would be a significant step towards
the rule of law and the protection of human rights in China.'

Without anticipating the final findings of this report, but looking at discussion
during the last decade, one may have doubts whether the legal rules have so far
been effective.” SPC Judges have admitted that ‘almost all of recently identified
wrongful convictions resulted from forced confessions’, but ‘judges still have many
difficulties in excluding illegally-obtained evidence by law’.* Judges fail to enforce
laws because doing so is rational under the institutional arrangement in which
judges are embedded. Currently, defence lawyers are placed in a very weak posi-
tion, making it difficult for them to press for the exclusion of evidence.* Also,
judges are often ‘unwilling, afraid or unable to exclude’ evidence in practice.” Even
after People’s Courts successfully exclude evidence extorted through torture in rare
cases, the use of indirect evidence derived from extorted confessions is still per-
mitted by law and in practice. Tolerating the “fruits of the poisonous tree” cannot
make the exclusion of extorted confessions essentially influence final judgements or
prevent wrongful convictions. In fact, People’s Courts generally accept the prose-
cution’s evidence material without cautious examination. Often, decisions rely on
circular logic: judges do not examine case procedures, so cases must have been

!See Elaine Duan, ‘Highlights of Criminal Procedure Law revision’, China.org.cn, 12 March
2012, available online at <http://www.china.org.cn/china/NPC_CPPCC_2012/2012-03/12/
content_24876541.htm>, accessed 31 October 2018.

2See WU Hongyao, 2014 at 121-130; WANG Chao, 2013 at 100-108; DU Yusu, 2013 at 184—
189.

PHEFTE% (LIAN Yingting): FRIEIEHEHEPAAMNISCNE A 4 20 R JL1A] (How is the Implementation
Effect of the Exclusionary Rule for Five Years), Legal daily, 12 May 2015, available online at
<http://law.southcn.com/c/2015-05/12/content_124074146.htm>, accessed 31 October 2018.

4See NING Ping, 2015.
5ZUO Weimin, 2015b.


http://www.china.org.cn/china/NPC_CPPCC_2012/2012-03/12/content_24876541.htm
http://www.china.org.cn/china/NPC_CPPCC_2012/2012-03/12/content_24876541.htm
http://law.southcn.com/c/2015-05/12/content_124074146.htm

The Potential to Secure a Fair Trial Through Evidence ... 165

conducted properly, which means judges do not need to examine them. Unless the
traditional institutional constraints change, the use of tainted evidence to obtain
convictions will continue.® Thus, the transformation of China’s criminal justice
institutions is necessary to prevent the use of illegally-obtained evidence. One of the
most important reforms that could be made would be to strengthen the ability of
defence counsel to seek the exclusionary remedy.

2 General Framework for Fact-Finding in Criminal
Proceedings

In Chinese legal framework for fact-finding, the major principle can be found in
Art. 51 of the 2012 CPL as a general order to search for find the truth. In all
criminal justice system, search for truth comes first, which is followed by individual
rights later. The Constitution of the PRC (Constitution) and the 2012 CPL contain a
series of explicit provisions pertaining to protecting individual rights, including
those of suspects, the accused, witnesses and so on. Art. 37 of the Constitution
generally prohibits unlawful detention of citizens or restriction of their personal
liberty without mentioning fair trial or evidence exclusion. Art. 37 states that “[F]
reedom of the person of citizens of the People’s Republic of China is inviolable”,
“[N]Jo citizen may be arrested except with the approval or by decision of a People’s
Procuratorate or by decision of a People’s Court, and arrests must be made by a
public security organ”, and that “[U]nlawful detention or deprivation or restriction
of citizens’ freedom of the person by other means is prohibited, and unlawful search
of the person of citizens is prohibited.” Articles 39 and 40 also relate to prohibiting
illegally obtained evidence. But other Chinese legislation specifically punishes the
extortion of confession by torture or the use of force. The main provisions relating
to the protection of rights include: Arts. 247, 248, 254 of the Criminal Law of the
PRC (1997 CL), Arts. 14 and 22 of the Prison Law, Art. 22 of the People’s Police
Law, Art. 33 of the Procuratorate Law, and Art. 30 of the Judge’s Law, of the PRC.
Even so, the actual implementation of the provisions is still poor. Police investi-
gators and even the public have a high tolerance for confessions extorted through
torture, particularly for the purpose of maintaining public order or efficiently
solving cases.” Official assertions and data purporting to show a sharp decrease of
cases involving torture have been challenged.®

See Nolan, 2009 at 95.

7See KONG Yi, 2001; LIN Lihong/YU Tao/ZHANG Chao, 2006; DONG Xiaowei, 2004; LIN
Lihong/YU Tao/ZHANG Chao, 2009.

8See RINFE (SONG Shijing): Tl i@t 14 %4 Th& 87% (The Cases of Inquisition by Torture
decreased by 87% in the Last Year), The Beijing News, 27 June 2013, available online at <http://
epaper.bjnews.com.cn/html/2013-06/27/content_443457.htm?div=-1>, accessed 31 October 2018;
CHEN Ruchao, 2015.
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2.1 Legal Framework and Relevant Actors

Concerning the duty to ascertain the truth, the 2072 CPL provides for the People’s
Court’s duty to judge cases based on facts that ‘are proved with evidence’ ‘beyond
reasonable doubt’ in Arts. 51, 53, 54 and 118. The duty is balanced with a series of
rights enshrined mainly in Arts. 50 to 63 of the 2012 CPL. Among them, the right
not to self-incriminate, the right to apply for the exclusion of illegally obtained
evidence and the right not to be tortured or ill-treated are designed to protect
suspects, the accused or witnesses from abuses of power during the criminal
process.

Chinese courts include the Supreme People’s Court, local People’s Courts and
special courts. The local People’s Courts are divided into basic People’s Courts,
intermediate People’s Courts and higher People’s Courts, respectively at the level
of counties, cities and provinces. Chinese courts independently exercise judicial
power according to law, and shall not be subject to interference by any adminis-
trative organs, public organizations or individuals. That follows that Chinese
People’s Courts may not be independent from People’s Procuratorates, or that
People’s Courts at lower levels depend on instructions from those at higher levels.
Meanwhile, most of Chinese judges are appointed by leaders and the presidents or
chief judges of Chinese courts are selected by people’s congress. Even in law, there
is no independence of judges, and courts’ independence is limited, differing from
judicial independence in the west.

Courts also have the duty to ensure the right to a fair trial. This duty is upheld by
granting the accused the following specific rights: the right to equal treatment
before the law, the right to a fair and public hearing, the right not to be found guilty
except by a courts’ judgement according to law, the right to criminal defence, the
right to legal assistance, the right to be tried without undue delay, the right to be
present during his or her trial, the right to cross-examine witnesses; the right to have
the assistance of an interpreter; the right to appeal, the right to apply for com-
pensation if wrongfully convicted or imprisoned.

Accordingly one could assume that the legislative preconceptions require courts
to pay equal attention to both: a most comprehensive fact-finding, leading to the
punishment of crime, and the safeguarding of individual rights of those affected by
criminal investigation, especially the defendant. By law, courts must therefore
strictly examine evidence and ensure that the fact-finding process does not violate
the rights of any relevant party. Also, based on legal provisions, courts should
exclude illegally obtained evidence from use in conviction to ensure justice based
on facts and evidence, rather than cooperate with other justice agencies or follow
leaders’ instructions to wrongly convict the accused. In fact, courts often use the
aim of crime control to justify any investigative method.” Recommended reform
will be outlined in conclusions or Chinese international human rights duties.

“More details will be further explained in 3.1.1.2, 3.2.3.2 and 3.3.2.2.
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2.1.1 General Rules
2.1.1.1 Law Determining a Duty to Search for the Truth

There are no constitutional rules that directly set out a search for the truth.
However, some provisions in the 2072 CPL explicitly set out such a duty from
diverse perspectives in several major aspects, as follows:

Firstly, some provisions set out the importance of searching for the truth. As Art.
51 of the 2012 CPL specifies, all “documents of a public security organ authorising
arrest, all bills of prosecution of a People’s Procuratorate and all judgments of a
People’s Court, must truly rest on facts.” Accordingly, only facts and not confes-
sions can become the basis of conviction or sentence in any court judgements. Also,
Art. 51 explicitly imposes on the above three institutions the duties to prohibit
“intentionally concealing facts” and to punish those doing so by law. If they do so
against the accused, it could lead to self-incrimination in a broad sense.

Secondly, some provisions relate to the significance of confessions. As Art.
53 of the 2012 CPL provides, “emphasis must be placed on evidence, investigation
and analysis, “... and [courts] shall not readily rely on confessions” when deciding
cases. Accordingly, courts cannot by law reach verdicts based on confessions alone.
Specifically, the law states that “the accused shall not be found guilty or imposed a
criminal penalty” with only his/her confession, rather than other evidence”, but, by
law, “may be convicted or imposed a criminal penalty based on reliable and suf-
ficient evidence” even “without his or her confessions at all”.

Thirdly, some provisions prescribe the means by which the authorities can obtain
confessions from suspects. Art. 54 of the 2012 CPL imposes on judges the duty to
exclude the use of suspects’ or the accused’s confessions if they were obtained
through torture, extortion or other illegal methods, apart from the obtained illegally
witness testimony and victim statements. Also, Art. 54 requires the authorities to
exclude physical or documentary evidence from use if it was collected contrary to
legal procedures and could potentially seriously prejudice justice. However, such
evidence can be included in the admissible scope if the evidence can be corrected or
supplemented by investigators, or if a reasonable explanation be provided for its
errors. Fourthly, some provisions dealt with how authorities may interrogate sus-
pects. Art. 118 of the 2012 CPL requires investigators to begin interrogating sus-
pects by asking “whether he or she has committed a crime or not, so as to let him/
her state details of the crime or explain his/her innocence”, and “then ask other
questions”. In order to efficiently search for the truth, investigators are required to
“inform criminal suspects of such legal provisions that they may receive lenient
treatment after honest confessions” in Art. 118. This article is against the general
principles of prohibiting extorted confessions in /1997 Criminal Law and in Art.
60 of the 2012 CPL. This promise of leniency in Art. 118 may lead suspects to
confess during interrogation or leave much room for investigators to misjudge or
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punish the silent innocent'® on the basis that they refuse to “truthfully” answer the
questions that are put to them.

Additionally, there is no statutory or constitutional rule that formally recognizes
acceptance of plea-bargaining in Chinese legislation. However, compulsory pro-
visions on the imposition of lenient treatment in exchange for honest confessions
may allow for a sort of plea-bargaining or indicate its implicit acceptance in
practice. The cautious use of leniency in exchange for a confession is intended to
promote efficiency and achieve justice.

2.1.1.2 Law Securing a Fair Trial and/or Individual Rights

Constitutional Rules

In China, the Constitution of the PRC (Constitution), adopted in 1982, is supreme
over all other laws. It establishes essential national institutions, and sets out the
basic rights and obligations of citizens, all of which embody primary policies or
guidelines. In 2004, ‘human rights’ were newly enshrined as a principle in Art.
33 of the Amendment 1V to the Constitution (2004 Constitution), without men-
tioning such basic rights as the right to a fair trial. The limited constitutional
coverage of human rights appears to indicate the lack of importance that China
attaches to the rights of the accused. Even so, there is no constitutional court at all
in China. Also, the role that the 2004 Constitution plays in any court is often
symbolic, because it is officially deemed as a national fundamental law, but cannot
be used as substantive laws in application.

Statutory Rules

In order to implement human rights principle set down in the 2004 Constitution, the
2012 CPL both enshrines respect for and protection of human rights as its major
task, and further improves the rights of suspects or the accused in the criminal
process. Apart from the right not to self-incriminate oneself is introduced in Art.
50 of the 2012 CPL as new progress; other rights can be divided into three cate-
gories in light of their nature or function.

(a) The first category contains the right to defence and the right to legal aid.

Under Art. 125 of the 2004 Constitution that states that the accused has the right to
defence, the 2012 CPL sets out the range of different aspects with which the
defence system deals. The first aspect relates to the duty of justice authorities to
inform criminal suspects of their rights. Art. 33 of the 2072 CPL provides for the
investigation organ’s duty to inform suspects of their right.

The second aspect is on the right to appoint or have defence counsel. The third
aspect relates to the legal duties and rights of defense lawyers in the criminal

19S¢¢ CHEN Ruihua, 2012 at 46.
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process. Their duties are “to provide materials and opinions proving suspects’ or the
accused’s innocence or the limited seriousness of the crime, showing the mitigating
circumstances of the case or grounds for exempting the accused from criminal
liability, and protecting their procedural rights and other legal rights and interests”
based on facts and the law.'" During investigations, defence counsel have the right
to provide legal advice, the right to file petitions and accusations on behalf of their
clients, the right to apply the modification of a compulsory measure, the right to
learn details about the charges and case information from investigative authorities,
and the right to offer opinions to judges.'> When examining the case of the pros-
ecution, defence lawyers can consult, extract and duplicate materials, or meet and
correspond with suspects in custody.'® Also, they can collect case materials from
witnesses or others if permitted, and apply to People’s Procuratorates or courts to
request collection of evidence.'* As Art. 41(1) states, “[A] defense lawyer may
gather information regarding a case from a witness or any other relevant entity or
individual with the consent thereof, and may also apply to the People’s
Procuratorate or People’s Court for gathering or submission of evidence or apply to
the People’s Court for notifying a witness to testify before court.” Chinese counsels
do need permission from witnesses or others. If the collection of evidence by
counsel is forbidden by witnesses or other relevant institution or individuals,
counsel have to ask for the relevant court’s help to notify witnesses of testifying in
court or to permit victims to offer counsels evidence.

A revision of the 2012 CPL grants a suspect access to legal counsel after the
initial interrogation or upon the imposition of a coercive measure, so as to resolve
inconsistencies. The changes stress the significant role that lawyers play in
defending suspects during investigation, and augment the inequality of defense and
prosecution (see Arts. 33-36 of the 2072 CPL). The reform furthermore provides
lawyers with further guarantees ‘to overcome difficulties in meeting suspects or
defendants, accessing case material or obtaining evidence through investigation."
Along with expanding the scope of legal aid to all stages of the process, the new
changes also clarify lawyers’ role in the final review of death sentences in order to
enhance the rights guaranteed by Arts. 120, 222, 239 or 240 of the 2012 CPL.

However, the current law limits the right to defence in certain ways. Chinese
law, i.e., Art. 40 of the 2012 CPL, still does not fully meet the requirements of Art.
14(3)(b) and 3(e) of the International Covenant on Civil and Political Rights
(ICCPR). One deficiency is that defence lawyers still face difficulties when col-
lecting information from the victim, their relatives, and witnesses provided by the

"Art. 35 of the 2012 CPL.

2Art. 36 of the 2012 CPL.

3Arts. 37 and 38 of the 2012 CPL.
Y“Art. 41(1) of the 2012 CPL.

BInformation Office of the State Council of the PRC, ‘Judicial reform in China’ (October 2012),
available online at <http://www.chinadaily.com.cn/kindle/2012-10/10/content_15806147.htm>,
accessed 31 October 2018.
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victim. The difficulty is created by the fact that both the consent and the permission
of the People’s Procuratorates or People’s Courts are prerequisites to collecting
information. But a lack of specific applicable conditions for granting permission
leaves much room for the authorities to refuse applications for investigating evi-
dence or asking witnesses to testify in court. The abuse of procuratorial power and
judicial power hampers the ability of defence lawyers to collect evidence necessary
for the defence of their client required to fully protect the right to defence.

Another limitation relates to obstacles defence lawyers face when trying to meet
with some suspects. According to Art. 37 of the 2012 CPL, for instance, defence
counsel who plan to meet ‘a suspect of an offence that involves a crime endangering
state security, a crime of terrorism or the particularly serious bribery crime’ during
investigation, ‘should seek permission from the investigating authority’. As offi-
cially recognized in 2012, the bribery crime should involve the suspected amount of
bribery no more than RMB 500,000, serious criminal circumstances, significant
social impacts, or major national interests. The authority has the opportunity to
refuse to allow such a meeting, and defence counsel have no remedy for such a
refusal. The obstacle arises when defence counsel wish to meet with suspects under
residential surveillance. It is hard for counsel to actually protect the above suspects,
given the opportunity for the authorities to abuse their powers.

In the overall light of real politics, the worst limitation that defence lawyers face
in practice is that the use of certain defence tactics may jeopardize their ability to
practice law. Particularly combined with Art. 306 of the 1997 Criminal Law (CL),
which is the current criminal law code of the PRC, the Art. 42 of the 20/2 CPL
obliges defence lawyers not to conceal, destroy or falsify evidence or modify
witness testimonies. Article 306 CL is called as the ‘Big Stick’ hanging over
lawyers’ head in criminal defence,'® due to criminalizing defenders and agent ad
litem who destroy evidence, falsify evidence, or interfere with witnesses’ testifying.
The authorities can use these provisions to punish defence counsel who present
evidence that contradicts the prosecution’s theory of the case. The threat of such a
penalty often leads counsel to refrain from zealously upholding their clients’ rights.

Moreover, the efficiency of exclusionary rules is highly influenced by inadequate
defence. The 2012 CPL does not safeguard the right to prompt legal assistance
following arrest or detention, but leaves the detained suspects subject to an initial
interrogation without the presence of counsel or access to legal advice. Thus,
counsel have no opportunity to collect direct evidence on the use of illegal means
like torture to extort confessions from suspects or accused. The legal duty of
suspects to tell the truth, combined with inadequate methods for excluding
illegally-obtained evidence provides investigators with the ability and the motive
for forcing suspects to confess. The law has not yet enshrined the right to silence or
abolished the duty to provide investigators with the facts, not to mention guaran-
teeing the presumption of innocence. Given these shortfalls, most accused are still
likely to be presumed to be guilty in reality, in spite of the aforementioned reforms.

YU Ping, 2002 at 857.
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(b) The second category of legal rights are those that allow suspects to request that
justice bodies examine, change or withdraw disadvantageous conduct, deci-
sions or judgements made by others. As well as the right to appeal or present a
petition against conviction or sentencing, the convicted enjoy the legal ‘right to
file charges against judges, prosecutors and investigators’ for violating their
procedural rights or subjecting them to indignities."’

Defendants or their legal representatives ‘have the right to appeal [first-instance
judgements] in writing or orally’ to the court ‘at the next higher level’.'® Defence
counsel and relatives of the defendant may only file an appeal ‘with the consent of
the defendant’.'® Appeals resolve around the convictions or sentences of defen-
dants, which is designed to protect their right to appeal from being violated in the
criminal process.

It is worthy of note that, in principle, no appeal from a defendant can result in
additional criminal punishments. The use of the principle against stricter punish-
ment following an appeal from the defence is designed to encourage defendants to
appeal without having to worry about increased punishment, so as to better protect
their rights and achieve greater justice. However, the prosecution is also able to
appeal and request a stricter sentence, and sometimes both parties’ appeals are
heard concurrently.

(c) The last, but not the least, group of rights includes procedural rights that arise
from the legitimate duties of judges, prosecutors and investigators. Such rights
mainly involve the right of suspects or the accused to equality before the law, >’
their right not to be convicted without a court verdict according to the law,!
their right to a public and independent trial,** the right of ne bis in idem” and
of nulla poena sine lege.**

International Human Rights Law

China is bound by international laws that affect how its trials are conducted, but has
not yet ratified the ICCPR after signing it in 1998 and actually deviates from
international standards to a large degree. Primary international human rights
instruments contain the right to a fair trial, though they do not provide a definition
of what exactly that means. The right might be customarily subsumed in ‘judicial
guarantees’. A series of human rights standards pertaining to the right to a fair trial,

7Art. 14 of the 2012 CPL.
8Art. 216(1) of the 2012 CPL.
Y1bid.

20Art. 6 of the 2012 CPL.
2'Art. 12 of the 2012 CPL.
22Art. 5 of the 2012 CPL.
ZArt. 10 of the 2012 CPL.
24Art. 12 of the 2012 CPL.
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i.e., Arts. 6(2), 14(1) of the ICCPR, Arts. 2(1), 6 of the ECHR and Arts. 4(2), 8 of
the ACHR, require State parties to observe related standards. Major resolutions of
the United Nations Economic and Social Council also deal with a fair trial. These
resolutions act as “soft laws” that urge all States to respect the right to a fair trial.>>
The “fair trial” mandated in Art. 14 of the ICCPR is further incorporated into Art.
6 of that instrument, which cannot be suspended in emergency, which makes the
right non-derogable in all criminal cases.® Fair trial appears in the 2012 CPL only
and not in practice. Among minimum guarantees of fair trial, the 2012 CPL partly
protects the rights to be informed of charges, to be tried without undue delay, to
defence, to call and examine witnesses, and to appeal, but never mentions the
presumption of innocence. In practice, no minimum guarantee can be ensured
totally.

Moreover, Art. 14(1) of the ICCPR indicates that ‘a competent, independent and
impartial’ trial by law on the basis of equality ‘before the courts and tribunals’ is the
requirement for a fair trial. Arts. 14(2)-(7) of the ICCPR require States to offer all
accused persons the minimum rights guarantees established by law that define and
guarantee rights at trial. General Comment No. 06 also stresses that ‘procedural
guarantees therein prescribed must be observed, including the right to a fair hearing
by an independent tribunal, the presumption of innocence, the minimum guarantees
for the defense, and the right to review by a higher tribunal.”®” These procedural
guarantees contribute to a fair trial and apply universally to all trials.

The right to ‘be equal before the courts and tribunals’ contained in Art. 14(1) of
the ICCPR clarifies the general principle of equality in Art. 26 of the ICCPR. The
right to a fair and public hearing pursuant to Art. 14(1) of the ICCPR is the core of
due process. All provisions in Art. 14(2) to (7) and Art. 15 of the ICCPR specify
this right. Aside from institutional guarantees, Art. 14(1) of the ICCPR requires the
establishment of a competent, independent and impartial tribunal by law to deter-
mine criminal charges in a fair and public hearing and to pronounce them publicly.

The ICCPR provides minimum guarantees to the accused, including the pre-
sumption of innocence, the right to be informed of charges, the right to be tried
without undue delay, the right to defence, the right to call and examine witnesses,
and the right to appeal. Art. 14(2) of the ICCPR provides the right to be presumed
innocent for everyone who is charged with criminal offences ‘until proved guilty
according to law’. Judges have the duty not to convict an accused unless on the

ZEconomic and Social Council, ‘Safeguards Guaranteeing Protection of the Rights of Those
Facing the Death Penalty. 45th plenary meeting (23 July 1996)’ E/RES/1996/15 (1996), available
online at <http://www.un.org/documents/ecosoc/res/1996/eres1996-15.htm>, accessed 31 October
2018.

25United Nations Human Rights Committee, ‘CCPR General Comment No. 6 Art. 6 (Right to
Life). Sixteenth Session (30 April 1982)’ (1982), available online at <http://www.refworld.org/
docid/45388400a.html>, 31 October 2018.

¥TSee footnote 28.
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basis of reasonable grounds of guilt, in order to ‘refrain from prejudging the out-
come of a trial’, as stressed by the Human Rights Committee.”® Art. 14(3)(a) of the
ICCPR contains the right of an accused to ‘be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him’,
thus imposing obligations on the State. The duty to inform requires that information
must be sufficient to allow him or her to prepare for a defence, as per Art. 14(3)(b)
of the ICCPR. In criminal hearings, the authority has the duty to supply translation
services under Art. 14(3)(f) of the ICCPR.

Art. 14(3) (c) of the ICCPR stipulates that any person charged with a criminal
offence has the right ‘[T]o be tried without undue delay’, implicit in Art. 9(2) and
(3) of the ICCPR. This claim relates to the pronouncement of definitive judge-
ments”’ and overlaps with the guarantee in Art. 9(3) of the ICCPR on the pre-trial
detention. Art. 14(3)(d) of the ICCPR specifies the right to a defence as comprising
five categories of individual rights. They are: the right to be tried in one’s presence;
the right to defend oneself in person; the right to choose one’s own counsel; the
right to be informed of the right to counsel; and the right to receive free legal
assistance. Such legal representation must be available at all stages of criminal
proceedings. Art. 14(3)(b) of the ICCPR involves the right of accused persons to
‘have adequate time and facilities for the preparation of his defence’. What con-
stitutes “adequate time” generally depends on the circumstances and complexity of
particular cases. The word ‘facilities’ grant the accused or his defence counsel the
right to access the documents necessary for trial preparation. Art. 14(3)(b) also
contains the accused’s right ‘to communicate with counsel of his own choosing’.
This right is solely directed to the preparation of the defence, especially when the
accused is held in pre-trial detention.

Under Art. 14(3)(e) of the ICCPR, the right to ‘obtain the attendance and
examination of witnesses’ ‘under the same conditions’ as the prosecutor is an
essential element of a fair trial. It guarantees that the accused parties are treated
equally on the interrogation of witnesses and the introduction of evidence. The right
of the accused to ‘obtain the attendance’ is restricted ‘under the same conditions as
witnesses against him’. Art. 14(5) of the ICCPR safeguards that everyone ‘convicted
of a crime shall have the right to his conviction and sentence being reviewed by a
higher tribunal according to law’. This general formulation recognises the right of
convicts to appeal.

28United Nations Human Rights Committee, ‘CCPR General Comment No. 13: Art.
14 (Administration of Justice), Equality before the Courts and the Right to a Fair and Public
Hearing by an Independent Court Established by Law. Twenty-first Session (13 April 1984)
(1984), available online at <http://www.refworld.org/docid/453883f90.html>, accessed 31
October 2018.

2Ibid.
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2.1.1.3 Law Balancing a Duty to Determine the Truth and Infringements
on Individual Rights

Concerning the balance between a duty to tell the truth and infringements on the
right not to self-incriminate themselves, the 2012 CPL imposes the duty on all
suspects to “answer the questions of the investigatory personnel truthfully” in Art.
118, but it also provides suspects with the right not to “be forced to prove his or her
own guilt” in Art. 50. The importance of confession is highly stressed, so the right
to silence has not yet been established in China. There is a great need for the
introduction of legislation to protect the right to silence.

Art. 118 of the 2012 CPL implies that suspects have no right to remain silent
when being questioned. The provision is especially important to investigators,
given their dependence on confessions in clearing up criminal cases. But from the
perspective of the better protection of the rights of suspects or accused under the
principle of human rights, one possible interpretation of Art. 118 is that the law
allows them remain silent, but requires them to tell the truth if they waive that
right.*® In other words, there might be the right to silence, but no right to lie. The
institutions of the Chinese justice system do not yet recognize the right to silence as
“possible interpretation” that Art. 118 set out above and this deficiency needs to be
rectified. In the systemic context of the law, it is necessary to adopt an interpretation
that preserves the right to silence.

Meanwhile, it is worthy of note that no article in the 2012 CPL explicitly
articulates criminal suspects’ right to silence, including Art. 50, which comes
closest to doing so. Therefore, many legal scholars in China do not consider this
right to be fully established. Even if Chinese law has already established an implied
right to silence, there is still a long way to go before the ideal system is transformed
into a real one. First, the legislature and judiciary should clarify the right of suspects
and the accused to remain silent under interrogation when they implement the
interpretative regulations of the 2012 CPL. Second, the judiciary should further
improve the exclusionary rules on illegal evidence and specify the circumstances in
which evidence obtained illegally should be excluded. Furthermore, investigators
should be fully recorded when interrogating suspects to protect the human rights of
the accused, who are innocent until proven otherwise. Prosecutors should also
adhere to the principle of handling cases by law. In a nutshell, it is necessary to
make the Chinese right to silence worthy of the name.

In order to balance a duty to determine the truth and infringements on individual
rights, the 2012 CPL requires the authorities not to seek the truth at any costs, but to
protect from abuse the human rights of suspects, the accused and witnesses.
Particularly, they should exclude illegally obtained evidence from use, and should
also not force anyone to confess or testify by torture or undue coercion.

FSee A3, (HE Jiahong): METFIiFIEE PEEEZITEANEIE (In View of the New
Criminal Procedure Law China Establishes the Right to Remain Silent), Renmin Fayuan Bao, 1
August 2012, available online at <http://www.chinacourt.org/article/detail/2012/08/id/538703.
shtml>, accessed 31 October 2018.
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Accordingly, the right of suspects not to self-incriminate themselves, the right of
suspects or witnesses not to be tortured or ill-treated, and the right to apply for
excluding illegally-obtained evidence should be fully protected throughout the
criminal process.

Specifically, the law is concerned with the significance of confessions or other
statements, as well as the legality of collecting and using such statements as evi-
dence. As provided in Art. 50 of the 2012 CPL, confessions in any form can be
used for conviction or acquittal if the authorities collect them according to legal
procedures. For protecting the right not to self-incriminate and the right not to be
forced to prove one’s innocence, it is strictly prohibited to extort confessions by
unlawful means, including threats, inducement or deceit. When torture or undue
coercion are employed, coerced confessions, witness testimony and victim state-
ments should be excluded from use, as required by Art. 54 of the 2012 CPL.

However, there is no explicit provision in the 20/2 CPL on a standard procedure
to test whether or not torture was applied to a suspect. The procedure for excluding
illegally obtained evidence may involve examination of evidence extorted through
torture to a certain degree, which can be addressed in detail as follows:

There are two main approaches for initiating the procedure for testing whether
torture has occurred, which are based on the legal procedure for excluding evi-
dence. One approach is initiated by judges. After noticing the potential that torture
was used in the course of evidence collection, they should take the initiative to
exercise their legal power during court hearings to investigate the manner in which
evidence was collected. The other approach is based on an application by a party in
the trial to the relevant court. As provided in Art. 56 of the 2012 CPL, the parties,
defence counsel or representatives of the accused have the legal right to apply to the
People’s Court for the exclusion of evidence obtained by illegal means like torture.
The first and foremost issue that courts should examine when deciding whether to
exclude evidence is whether torture was used to collect it.

Furthermore, potential difficulties in taking the second approach are implied in
Arts. 56-57 of the 2012 CPL, and Arts. 97, 101 of its Interpretation as well. At first,
applicants should provide a court with information and materials on the persons
involved with the alleged torture, the time and place when it allegedly occurred, and
the means by which it was allegedly conducted in their application for excluding
illegally-obtained evidence. Next, it is at the discretion of the court to decide
whether to investigate torture in a hearing. If the court initiates a hearing, prose-
cutors should present evidence to prove the legality of evidence or the fact that
torture was not used, i.e., by playing a video or audio recording. Given courts’ great
discretion when investigating torture, as well as all justice officers’ tolerance of
torture, the procedure does not actually provide much assistance in revealing
whether or not torture was actually used.
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2.1.2 Fact-Finding Procedure—Stages and Rules

In China’s criminal justice system, there are several primary stages, with diverse
rules applying at each stage. This is particularly the case for the legal structure
governing procedures for fact-finding.

Specifically, the ordinary fact-finding procedures that are universally applicable
to all cases basically involve each stage of the criminal process. During investi-
gation, the police®’ “conduct preliminary interrogation and verify the evidentiary
materials” “where there is evidence of the existence of facts of a crime”, as per the
2012 CPL. During interrogation, investigators must inform suspects of legal pro-
visions regarding “lenient treatment for their honest confessions”. Investigators
must also make an “entire and complete record” of the interrogations of suspects
facing life imprisonment or the death penalty. When questioning a witness,
investigators are also required by law to inform him or her “that evidence or
testimony provided by him or her shall be based on facts”.

For initiation of public prosecutions, the People’s Procuratorate should ascertain
whether or not the criminal facts or details are clear, whether evidence is reliable or
sufficient, whether the nature or charge of crime is correctly determined, and
whether the investigative acts used to gather evidence were legal. In examining case
facts, the People’s Procuratorate by law should also interrogate suspects and listen
to the opinions of both, the accused and the People’s Procuratorate. If the People’s
Procuratorate believes the fact to be clear and the evidence to be reliable and
sufficient, a decision should be made to initiate a prosecution.

Where the prosecution can clearly set out facts underlying a given criminal
charge, the court must hold an open hearing. After a prosecutor has read out
particulars of the charge at trial, the accused and victims may state the alleged
crime, and then the procurator may interrogate the accused. If witnesses should
testify in court but fail to do so, the court may compel them to testify. By law, only
after the facts and evidence are debated and witnesses have been examined can the
court decide a case law. If case facts are clear and evidence is reliable and sufficient,
the court should convict the accused and impose an appropriate sentence.
Otherwise, the accused should be acquitted.

Apart from aforementioned three basic steps to a criminal trial, fact-finding
procedures applying to special cases may involve four more stages, namely, appeal,
death penalty review, trial supervision and execution. Either the defendant’s appeal
or the People’s Procuratorate’s protest can initiate the appeal procedure. Appeal
courts should completely review the facts found and the law applied in the original
judgements in order to correct errors in convictions or sentences. After a complete

*In this context, police mean investigatary organs, mainly including public security authoritiesand
national security authorities.The formeris responsible for criminal investigation, detention, exe-
cution of arrest warrants, and interrogation in criminal cases, and the later handles criminal cases
regarding compromising national security and performs the same functions as those of public
security authorities by law.
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revision, the courts may affirm an initial decision, revise judgements, or return cases
for retrial by a new collegial panel.

Chinese law mandates that death sentences should be reviewed by the Supreme
People’s Court (SPC). During the review of death sentences, the SPC should
interrogate the person on whom the sentence has been imposed and should hear
arguments from his or her defence lawyers’ opinion upon the lawyers’ request.
The SPP may advise the judges of the SPC of its opinions on the sentences and the
SPC should, in turn inform the SPP of its final decision, apart from informing the
accused whose sentence is being reviewed.

The court should open a new trial if the party’s petition satisfies one of the
following conditions: Firstly, if the petition introduces new evidence that proves
that the determination of facts in the original judgments or orders was clearly
wrong, and that it is likely to affect conviction and sentencing. Secondly, if the
petition shows that evidence used when deciding the case or during sentencing is
unreliable or insufficient, should have been excluded by law, or that major evidence
regarding case facts is conflicting. Thirdly, if the petition can demonstrate that the
judges applied the wrong law. Fourthly, if the petition can demonstrate that vio-
lations of legal procedures during the initial trial may have impaired its fairness.
Fifthly, if it can be demonstrated that the trial judge was engaged in embezzlement,
or the acceptance of bribes, the practice of nepotism, or that he or she was influ-
enced to “bend” the laws when making his or her judgement.

In addition, fact-finding procedure is also found in enforcing criminal penalties.
By legislation, those instructing execution or enforcement should verify the identity
of criminals.

Differing from the above requirements in legislation, death penalty reviews are
conducted without transparency, so the SPC actually dominates the review process.
Generally the person whose sentence is being reviewed must passively wait for the
SPC’s decision. In practice, the ability of defence counsel to effectively participate
in the process or to bring new facts to the attention of the SPC limits the ability of
the procedure to correct errors. The death penalty review procedure does not meet
the requirements set down by the minimum guarantees of due process.

2.1.3 Fact-Finding Procedure—Actors and Accountability

As important actors in the fact-finding procedure, People’s Courts, People’s
Procuratorates and the police (the “three justice authorities”)** should use facts as
the basis of handling a criminal case. Parties to the case, mainly including victims,
private prosecutors, suspects and the accused, also play an essential role in seeking
the truth, albeit they do so when trying to protect their own rights and interests.

*People’s Courts are “ren min fayuan” in Chinese pinyin, People’s Procuratorates are “ren min
jiancha yuan” and the police are “gong anji guan” in general. The three of them are called “san ji
guan” in Chinese pinyin.
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Other actors, i.e., legal representatives, agents ad litem, defenders, witnesses,
experts or interpreters, assist their clients or the authorities to efficiently ascertain
the facts.

Among these actors, both the People’s Procuratorates, as the public prosecution
organs, and private prosecutors are placed in the position of the accusing party,
respectively in the cases of public and private prosecutions. Both public and private
prosecutors not only should collect or present evidence to prove the facts of the case
or their claims favourable to prosecution in court, but also should bear the burden of
proof by law, so as to face adverse consequences for their failure to proving facts or
claims. In this point, the police and courts differ from the People’s Procuratorates
because they do not bear the responsibility for proving facts at trial.

The three justice authorities have diverse legal powers and duties relating to
fact-finding. Among them, the police mainly exercise investigative powers to find
facts or collect evidence in order to assist People’s Procuratorates to prepare for
prosecution. The People’s Procuratorates must further examine the facts and evi-
dence provided by the police before presenting them to courts. After hearings, the
courts should independently and impartially judge which party’s claims are
well-established. Apart from fulfilling their own responsibilities, the three should
coordinate and check with each other to correctly and promptly determine the facts
of guilt or innocence by law.

Unlike the prosecution, the accused or suspects should in principle not bear the
burden of proving the facts or demonstrating their own guilt or innocence. Together
with the accused’s legal duty to truthfully answer questions, a lack of the right to
silence suggests that they might be forced to confess during interrogation. Also,
there are a few exceptions to the above principle in law. For instance, suspects and
the accused are legally required to include relevant information or materials relating
to illegally obtained evidence in applications to exclude such evidence from use.

As non-parties, representatives, agents ad litem, witnesses, expert witnesses or
interpreters have no direct interest in the outcome of the cases with which they are
involved, but they still play an essential role in fact-finding. For example, legal
representatives can directly represent the relevant party, helping him or her exercise
rights or complete his or her duties perform duties. Even without the right to state
case facts or testify in court on behalf of the party, legal representatives can request
the People’s Procuratorate to lodge a protest against judgments due to errors in the
facts of a case. Their general rights or powers are based on legal safeguards, rather
than judicial decisions or approval, in order to effectively help the party with no or a
limited capacity to actually attend proceedings.

Once entrusted, agents ad litem can protect their clients’ rights and interests by
participating in fact-finding within a commission scope on behalf of victims.
Defenders and agents ad litem who help to conceal, destroy or falsify evidence,
who threaten or induce witnesses to alter testimony, or who perjure or had commit
other acts to interfere with judicial activities, are held legally accountable for their
offences.
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Witnesses who have knowledge of case details have the duty to provide evi-
dence or testimony based on the truth.>* Those who intentionally give false testi-
mony or conceal evidence of guilt are legally accountable. Assigned or hired
experts and translators are involved in fact-finding. Expert witnesses can use
expertise or skills to give written examination advice on special problems in order
to assist judges to find the facts. Those who deliberately provide false examination
results are legally accountable. Additionally, translators should faithfully provide
clients with translation services.

2.2 Social Relevance of the Truth and Individual Rights
in Criminal Trials

2.2.1 Relevance of Determining the Truth

The relevance of determining the truth is highly stressed in the Chinese criminal
justice system. The 2012 CPL suggests the significance of obtaining a confession
from suspects or the accused. For example, Art. 118(2) of the 2012 CPL explicitly
requires the accused or other suspects to answer the relevant “investigators’
questions truthfully” during interrogations. Certainly in this context, the questions
that suspects have to truthfully answer indeed include those on case facts, e.g.,
whether or not he or she committed crime. Thus, the clause fails to constitute the
prohibition of self-incrimination, not to mention protecting his or her right to
silence.

The diverse possible interpretations of the 2012 CPL regarding the right to
silence leave much room for the authorities to abuse their powers. If suspects rely
on Arts. 50(2) and 118(2) of the 2012 CPL to make full use of their right to refuse
to answer questions irrelevant to the case, investigators could resort to Art. 118(2)
to ask them to perform their duty to truthfully answer questions. Also, it is not
difficult for investigators to find some relevance of their questions to the case, i.e.
they might need an oral confession to assist with further investigations. Under this
interpretation, investigators can justify the potential relevance of their questions by
any means, suspects lose their right to silence and have to confess their guilt. If this
interpretation prevails, the legal principle of prohibiting self-criminalization in Art.
50(2) of the 2012 CPL would likely become a rule on paper, rather than in practice.

Like any employees trying to meet managerial targets, some investigators often
take advantage of loopholes. In the criminal justice context, such loopholes include
the extortion of false confessions by means fair or foul, including torture. In order to
reach the rigid target for solving cases, the authorities may resort to falsifying guilt,

3Art. 123 of the 2012 CPL states that “[Wlhen a witness is interviewed, the witness shall be
informed of the requirement of truthfully providing evidence and testimony and the legal liability
for perjury or concealing criminal evidence.
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possibly by extracting a false confession from the first suspect to be arrested. As
long as such a confession is obtained, a case is considered to be solved for the
purpose of meeting the target. For example, Shanghai and Beijing, where nearly 99
and 99.16% of cases were solved in 2013, achieved the highest rates of solved
homicide cases in China.** The managerial system can cause injustices. Identified
wrongful convictions also demonstrate a high risk that tortured confessions will first
be used at trial.

On the other hand, the 2012 CPL improves evidentiary rules to further
emphasize the significance of making confessions public during trial. Art. 121 of
the law requires investigators to make a complete audio or visual record of the
entire interrogation process in cases in which suspected criminals may be punished
by life imprisonment or the death penalty. In theory, if recordings are played back
and made public, that would make cases of tortured confessions easy to identify,
but recordings are often not complete with lawyer’s absence in the course of
interrogation. Given the legal incentive of leniency when punishing those who
confess and the widespread use of torture, almost all suspects confess under the
pressure of torture. Combined with a possibility of playing the record to examine
confessions at trial as required by Art. 80 of the Interpretation on the 2012 CPL,
transparency of investigation can be increased to make them public, thus reducing
confession reached through torture.

In court hearings, confessions regarding case facts or evidence should be
investigated and debated, so that judges can examine whether it is true or false and
decide whether or not to use it as evidence. False confessions cannot be used to
support a conviction. Also, judges should examine whether the collection of a
confession was contrary to law. By Art. 54 of the 2012 CPL, confessions extorted
by torture should be excluded from use. According to the Interpretation of the law,
Art. 81 also prohibits the use of confession without confirmation in transcripts, or
from the deaf, dumb or those unfamiliar with local languages, unless they were
provided with assistance regarding translation. Accordingly, at trial making the
record of confessions public can help courts examine all material evidence to
exclude false or coerced confession in facts-finding. In order to promote publicity
help this, there is a great need for judges to abandon privately reviewing evidence
of torture in practice.

The Decision, made by the third Plenary Session of meeting of the Communist
Party of China (CPC) in 2013, also requires that strict prohibitions be placed on
extorting confessions by torture, particularly through applying exclusionary rules to

34For example, see ARETEELFREHIFSEREEIX 99.16% (The Beijing Police
Annual Report Was Released to Show that the Detection Rate of Murder Cases Rose up to
99.16%), Zhongguo Net, 24 January 2014, available online at <http://www.china.com.cn/news/
2014-01/24/content_31289621.htm>, accessed 31 October 2018; also see 1Er=il% (PAN Gaofeng):
EE FIBHEREZRLB D ZA T (The Shanghai Detection Rate of Murder Cases Being
Nearly 99% in the Last Year), Dayang Net, 12 January 2014, available online at <http://roll.sohu.
com/20140112/n393370187.shtml>, accessed 31 October 2018.
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illegally obtained evidence. Under political guidance, the SPC released the
Directive to stress the implementation of exclusionary rules and the trial-centered
doctrine in 2013. Following the acquittal of NIANB in, who was convicted of
murder four times in the past ten years and was finally exonerated of all crime in
2014, Procurator-General CAO Jianming urged prosecutors to break away from
their excessive reliance on confessions.”> The discovery of NIAN’s innocence
raised public outcry for the proper implementation of laws, which in part con-
tributed to CAO’s pledge.

However, legislation does not clarify lawyers’ role in interrogation so that they
have no legal way to protect their clients’ rights from power abuses. In the NIAN
Bin case, for instance, lawyers could not obtain a copy of the recording until it was
played back at trial. Even then, their applications for excluding illegally obtained
evidence were repeatedly rejected by courts. Worse than that, prosecutorial
supervision over interrogations and investigations has actually tolerated tortured
confessions in practice. Given the lack of an effective remedy for rights breaches
and the closed environment of interrogation, police investigators often select a part
of interrogation for recording favourable to the interests of the investigation. Thus,
the recording system becomes a legal cover for illegal interrogation.

2.2.2 Presentation of “Fact-Finding” and/or “Truth” to the Public
2.2.2.1 Publicity of Fact-Finding Before a Judgment

Publicity of fact-finding including confessions before judgments may help the
public better understand case facts and also urge judges to cautiously exercise
judicial power. As Art. 11 of the 2012 CPL requires, courts shall hear cases in open
trial, except as otherwise provided by this Law. Accordingly, open trial is courts’
legal duty, during which confessions will be publicized for public supervision over
the judiciary.

In practice, courts selectively allow substantive trial information, i.e., confes-
sions or facts in doubt, to be open to the public. In hearing high-profile cases, courts
should arrange a suitable place for the trial according to the number of the parties’
close relatives, media reporters and the public in audience, but often set obstacles to
their attendance by providing a small place. Courts also should give priority to the
media’s and their relatives’ needs, but actually limit some media’s attendance and
publicity.

3Mark Godsey, ‘China’s Top Prosecutor Vows to Fight to Prevent Wrongful Convictions’,
ShanghaiDaily.com, 8 September 2014, available online at <https://wrongfulconvictionsblog.org/
2014/09/08/chinas-top-prosecutor-vows-to-fight-to-prevent-wrongful-convictions/>, accessed 31
October 2018.
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2.2.2.2 Existence of Court TV

Some of court trials can be broadcasted live, as a permissible way to publicize
confessions in fact-finding. The SPC’s Six Provisions on Judicial Transparency
issued in 2009 requires courts to meet the needs of the public and the media in
understanding live trials by the means of court trial video, live video or others. The
SPC’s 2013 Pilot Programs on Promoting Three Platforms for Judicial
Transparency requires courts to make public the hearing process in the ways of
video, audio, graphics and micro-blog.

Through broadcast live, details on cross-examination and debates at trial are
open to the public so that they can understand controversies between two sides in
order to supervise and evaluate court trial. Thus, everyone can fully know and judge
whether there is illegal means for collecting evidence in interrogations, and whether
courts should exclude such evidence from use. For example, how the prosecution
answer questions on the documented evidence that suggests defendants’ tortured
confessions, and how courts examine it for decision-making will be live through
micro-blog. Once the public knows flaws in evidence, it will be hard for any court
to tolerate them.>®

Moreover, broadcast or webcast live only makes trial and not decision-making
public, both of which are separate from each other in reality. Whether to publicize
the truth also depends on superiors’ or leaders’ willingness. Courts mainly focus on
assessments on their work achievements, rather than enhance judicial
transparency.3 7

2.2.3 Public Discussion of Miscarriages of Justice

In social media or print media, the public share the opinion that factual, legal or
procedural errors in fact-finding may constitute or lead to more miscarriages of
justice. A number of wrongful convictions were caused by coerced and false
confessions obtained through torture against law and justice. It is generally accepted
by the public, officials and scholars at home and abroad that illegally obtained
evidence is the main cause of almost all known wrongful convictions in China.*®
Some of official commentators or top leaders have admitted that illegal methods
have been used to gather, examine and exclude evidence in various cases in recent
decades.

In fact, the term ‘miscarriage of justice’, (a translation of cuodan, lit. ‘wrong
cases’), is short of a universal definition, as is indicated in the relevant judicial
interpretation issued by the SPP, local (non-national) regulation enacted by the local
People’s Congress and various instruments adopted by police and judicial organs at

3ZHOU Changjun, 2014.
37XIE Peng, 2012 at 65-75.
*8HE Jiahong, 2012.
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the basic level. The concept has been broadly applied by Chinese courts to any
criminal proceeding ‘where there was human error in the basic facts, underlying
evidence or applicable laws, caused by police, procuratorates, courts [and/or state
security organs]’.***” These bodies do not limit miscarriages of justice to cases of
proven or factual innocence, but include those with procedural errors as well as
unfair or partial trials which render criminal convictions factually unreliable even
without fresh evidence. Thus, such convictions in China can be both re-opened and
quashed on the grounds of proven innocence, or of substantive or procedural
unfairness. Proper fact-finding can ensure justice at trial.

Despite the inertia and corruption of Chinese criminal justice system, the scope
of what constitutes a miscarriage of justice should further expand in order to
properly and effectively prevent wrongful convictions, as a part of ongoing reforms
to China’s judicial system. It is worthy to note that a system of accountability for
miscarriages of justice, which is one of the SPC’s judicial reform tasks, is intended
to strengthen supervision over and decrease the number of illegal trials or other
miscarriages of justice in criminal cases, albeit excluding the differences in legal
recognition among judges, as revealed by the senior ones from the SPC.*!

Furthermore, the issue of what constitutes wrongful convictions in China
remains to be clarified. While any level of courts can declare that a miscarriage of
justice has occurred, sometimes expressly describing particular cases in such terms,
there are profound lessons to learn from high profile or long standing convictions
that have been overturned on the basis of fresh evidence.** In practice, the official
media generally support the opinions of politicians or senior judges so as to shield
them from criticism. More attention is paid to the vulnerability of current justice
systems, whereas not all of those wrongfully convicted in the view of media would
be necessarily acquitted or fully exonerated by courts, e.g., certain controversial
illegal money-raising case.** Increasingly in contemporary society, the recognition
of innocence and exoneration has been sharply defined and universally acknowl-
edged to be ‘a political, social and scientific process that is not fully supported by
the criminal justice system’.** Neither the wrongly convicted SHE Xianglin nor

397ZHANG Jun, 1990 at 3.

“*In China, the People’s Procuratorates (PPs) are agencies that combine the functions of prose-
cutors, investigators, court supervisors and penal officials.

3% (SUN Ying): REmih: 132 INSAASRICNEIE SR 5THK 103 IR (The SPC: 103 judicial
Reform tasks have been finished in the total of 132), Renmin Net, 20 March 2012, available online
at <http://legal.people.com.cn/GB/188502/17441465.html>, accessed 31 October 2018.

See EREA, T ANTRIE? (Homicide must be detected, the insane being scapegoats?), Nanfang
Net, 6 May2010, available online at <http://view.news.qq.com/a/20100511/000014.htm>, acces-
sed 31 October 2018; See also ‘Judicial reform in Henan gets public support (2)’, People’s Daily
Online, 12 December 2011, available online at <http://english.peopledaily.com.cn/102774/
7674038.html>, accessed 31 October 2018.

*35ee “Wu Ying case underlines need for private financing reform’, Xinhua Net, 21 April 2012,
available online at <http://news.xinhuanet.com/english/china/2012-04/21/c_131541731.htm>,
accessed 31 October 2018.

#See Roach, 2009; Sherrin, 2010.
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ZHAO Zuohai’s factual innocence could be officially recognized until judicial
exonerations, followed with their DNA testing and other legal procedures, even
if there was a remarkable consensus on serious doubts retained before
convicting them.*

3 Limitations of Fact-Finding in Criminal Proceedings

3.1 General Rules of Evidence Taking (Admissibility
of Evidence)

3.1.1 Legal Framework
3.1.1.1 Legal Framework for Evidence Taking/Admissibility of Evidence

Legal Framework and Its Context on the Books

Within the legal framework for evidence taking in China, the relevant evidence
rules in the Criminal Procedure Law of the PRC, the Constitution of the PRC, the
Convention against Torture, and judicial interpretations contribute to regulating the
use of evidence. In the Constitution of the PRC, Art. 37 provides that Chinese
citizens’ personal freedom is inviolable. Also, Art. 39 requires that their home is
inviolable, and Art. 40 provides that their freedom and privacy are protected by law.

Among the above framework, the 2012 Criminal Procedure Law of the PRC is a
main source of evidence rules in the criminal process.

Concerning judicial interpretations, the Supreme People’s Court’s Interpretation
on Several Issues regarding Enforcement provides in Art. 61 that “it shall be
prohibited to collect evidence by illegal means” and that “no witness testimony,
victims’ statements or confessions of the accused that are verified to be obtained by
the use of torture or threat, enticement, cheating and other illegal methods, can be
used as the basis for deciding cases”.

Similarly, the SPPs Criminal Procedure Rules of People’s Procuratorates which
bind both people’s and special procuratorates, also stipulate exclusionary rules, as
showed in more articles. First, Art. 140 tells that “... it shall be prohibited to obtain
confessions by using torture and threats, enticement, deceit or taking other unlawful
methods”. Next, Art. 160 states that “... it shall be prohibited to obtain testimony
by the means of custody, torture, threats, enticement, deceit or other illegal meth-
ods.” Then, Art. 265 states that it shall be prohibited to obtain evidence by illegal
means and that no suspects’ confessions, victims’ statements or witness testimony

M (LI Botao): MAFIBEERE AL AIOIEIDRIRE—EFSE (Obvious Doubts in
Misjudged Case ZHAO Zuohai, Errors of the Police, Procuratorates and Courts Leading to More
Errors), Xinhua Net, 11 May 2010, available online at <http://china.huanqiu.com/roll/2010-05/
809896.html>, accessed 31 October 2018.
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that had been collected by torture or threat, enticement or other illegal methods can
be used as the basis of bringing a charge.

The historical contexts of that law in its changes and reforms are as follows: The
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment that China joined in September 1988 provides in Art. 12 that “[E]ach
State Party shall ensure that its competent authorities proceed to a prompt and
impartial investigation, wherever there is reasonable ground to believe that an act of
torture has been committed in any territory under its jurisdiction”. Accordingly, any
Party State to the above Convention, including China that has ratified it, must
promptly investigate any allegation of torture.

In the 1996 CPL, there was an article on evidence, which also stated that it shall
be strictly forbidden to collect evidence by the means of tortured confessions,
threat, enticement, cheating or by other unlawful means. Since this article was too
general without a supporting system, it is just a principled regulation without
practical functions. The SPC’s 1998 Interpretation on Several Issues in Enforcing
the Criminal Procedure Law of the PRC also provided in Art. 61 that it shall be
strictly prohibited to collect evidence by illegal means and that no witness testi-
mony, victims’ statement or defendants’ statements that had been actually verified
to use tortured confession or take threat, enticement, deceit or other unlawful means
can be used as the basis for deciding cases. The People’s Procuratorate’s Criminal
Procedure Rules also regulated that it should be strictly prohibited to collect evi-
dence by illegal means. The above two judicial interpretations had make more
progress than the 1996 Criminal Procedure Law of the PRC, but did not mention
how to and when to exclude illegally obtained evidence.

As above demonstrated, the Chinese criminal legislation on the effect of illegally
obtained evidence was very simple then. There was no provision on illegally
obtained material evidence, and regulations on illegally obtained oral evidence were
also diverse among the police, national security organs,*® the People’s
Procuratorates and courts. Thus, the legislative situation brought law enforcement
departments many problems, and in the actual operation process of nowhere, with
too much discretionary power, led to the departure from each department. In recent
years, confessions extorted through torture have led to frequent occurrences of
wrongful convictions, detrimental to public confidence with the justice system.

In order to prevent tortured confessions and curb torture as serious injustices in
justice practice, SPC, SPP, MOPS, MOSS and MOJ promulgated the Regulation on
Several Problems of Excluding Illegally Obtained Evidence in Handling Criminal
Cases on June 13, 2010. Its main contents focus on detailed provisions of the
illegally obtained evidence, in order to establish exclusionary rules. The 2012 CPL
has established legal rules on the exclusion of illegally obtained evidence, as the
first act excluding the evidence. The act includes the scope of excluding the

46They are different from the police. National security authorities handle criminal cases regarding
compromising national security and performs the same functions as those of public security
authorities by law, whereas the police are responsible for criminal investigation, detention, exe-
cution of arrest warrants, and interrogation in criminal cases.
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evidence, court examination and legal supervision. Later, relevant judicial inter-
pretations on the Law further define the meaning of tortured confession. The SPC’s
2013 Opinions on Establishing Sound Working Mechanisms for Preventing
Wrongful Convictions also specify detailed circumstances where to exclude the
evidence. Thus, China’s criminal evidence system on preventing tortured confes-
sions has basically taken in shape.

The Development and Reforms of Chinese Rules on Evidence Exclusion

In the set-up of rules excluding evidence in Chinese criminal justice system, such
rules were first introduced as a principled article of the SPC’s 1998 Interpretation
on Several Issues in Enforcing the Criminal Procedure Law of the PRC. Since then,
such rules have been subject to further reforms again and again. The 2010
Regulation on Several Issues of Excluding Illegally Obtained Evidence in Handling
Criminal Cases delineates the exclusion of the illegally obtained evidence, so as to
establish exclusionary rules. Also, the 2012 CPL further improves the rules, both in
the form of legislation and for the first time.

The Impact of Exclusionary Rules on the Actors Within Criminal
Proceedings

When first introduced in Art. 61 of the SPC’s 1998 Interpretation on Several Issues
in Enforcing the Criminal Procedure Law of the PRC, the exclusionary rule had no
actual impact on actors in the criminal process. Art. 61 defined the meaning of
illegally obtained evidence, clarified its scope and legal consequences, but did not
mention specific procedures for excluding it. In practice, Art. 61 cannot be applied
as expected, but actually became “law in the paper”.

When introduced as an explicit rule in the 2010 Regulation on Several Issues of
Excluding Illegally Obtained Evidence in Handling Criminal Cases, the rule details
procedures for excluding it, the burden of proof and investigators’ presence in
court. It signals that the exclusionary rule has been officially established. More
importantly than that, the rule can be used by the relevant justice authorities as legal
bases in practice. For instance, it imposed the police, prosecutor and courts duties to
examine and to exclude illegally obtained evidence at diverse stages of the criminal
process. Also, the accused and defence can exercise the right to produce that
confession was illegally obtained. Many points on evidence exclusion introduced in
the Evidence Rules of 2010 as departmental regulations are later used in the 2012
CPL as a basic law of all criminal procedures and the accused’s rights.

When introduced as a legal rule in the first time, the exclusionary rule in the
2012 CPL further recognizes the People’s Procuratorates’ burden of proof to prove
the legitimacy of evidence collection in principle. This rule also establishes the
prosecution’s standard of proof, such that facts are clear and evidence is reliable and
sufficient. Also, the rule includes more actors in the process of applying for
excluding illegally obtained evidence. Thus, the party and their defenders or liti-
gation representatives can enjoy the legal right to apply to courts for its exclusion.



The Potential to Secure a Fair Trial Through Evidence ... 187

Such legal improvements on its exclusion have promoted the procedural judgement
system’ gradual formation, with more actors involved in initiating modes, prelim-
inary examination, formal investigation, burden or standard of proof, and remedy
means.

The Justification of Exclusionary Rules in Paper Law

According to the law on the books, justifications of exclusionary rules mainly
involve restraints on state power, protection on human rights and procedural justice.
The main objectives of the 2012 CPL are to punish criminals and to respect and
protect human rights. Rights remedy can effectively curb power abuses.

The legal duties of the police, prosecutors and courts to exclude illegally
obtained evidence at their respective stage of the criminal process can help find
errors sooner, in order to improve the quality of solved cases and to protect sus-
pects’ legal rights.*’ In law, the three institutions should check and restrict each
other in the process for the purpose of properly enforcing laws, while cooperating to
punish or control crime. In this sense, mutual restraints can promote them to well
exclude the evidence from use. Similarly, procedures for the second instance aim to
correct errors in the first instance procedures and procedures for the death penalty
review aim to mend the flaw made by the former procedures. If the justice system
works well, the evidence can be excluded.

The Mandatory or Discretionary Feature of Exclusionary Rules

There are three kinds of exclusionary rules in China’s criminal evidence system.
They are respectively mandatory exclusionary rule applicable to illegally obtained
oral evidence, discretionary exclusionary rule used for excluding illegally obtained
material evidence and correctable exclusionary rule used for tainted evidence
as well.

No Acknowledgment of the “Fruit of the Poisonous Tree” Doctrine

There is no acknowledgment of the “fruit of the poisonous tree” doctrine in China’s
criminal justice system. One dangerous use of an illegally extracted confession
would be to legally allow police to gather leads in finding additional admissible
evidence, witnesses, or suspects. The failure to ban derivative evidence can con-
tribute to wrongful convictions. For example, after learning that an accused
counterfeiter “may have been beaten before confessing” during his detention, “one
Jiangsu prosecutor investigated and decided that the evidence should be excluded”
but that a later confession could be used in the trial.*® Without “inquiry into the

EEINNT3

independent voluntariness of a second confession”, “there is little to stop further

“TLANG Sheng (ed.), 2012 at 11.
48Daum, 2011.
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interrogation from becoming a backdoor for admitting illegal confessions”.** Those
who confess once under torture may likely make subsequent false confessions and
these confessions will be admitted on the basis that they were not obtained through
torture.

The Significance of International Human Rights Law in the Chinese Context

Notably, international human right law is of significance to human rights progress
and justice practice in the Chinese context. As an international citizen, China should
abide by all of treaty obligations that it has accepted, i.e., preventing torture or
excluding tortured confessions as a party to the Convention against Torture. The
prohibition of torture and degrading punishment is also customary. Such obliga-
tions universally bind all States, including China that is not a persistent objector. It
is obliged not to engage in patterns of gross and flagrant violations of human rights.

But many of rights safeguards are seriously abused in China. They include the
right to presumption of innocence, to defence, to legal aid, to a fair trial, to humane
treatment, to equality before the law and the principle of ne bis in idem. In practice,
the right to a public, independent, and impartial trial, or to appeal is often abused.

3.1.1.2  Practice; (High Court) Jurisprudence

On the Judicial Acceptance of a General “Exclusionary Rule”

Chinese (High Court) jurisprudence does recognize a general “exclusionary rule” in
practice. As many wrongful convictions that were judicially rectified in recent
years, local courts have used the exclusionary rule to achieve justice, by law or
regulations.

On the Judicial Acceptance of the Duty to Find the Truth

Chinese (High Court) jurisprudence also acknowledges the duty to find the truth in
the name of an effective administration of justice, so as to overrule explicit or
implied exclusionary rules. Particularly based on case studies, Chinese courts
hardly exclude the illegally obtained evidence by law in most circumstances of
recent five years.”® In practice, the so-called “illegally obtained evidence” that has
been excluded at trial is actually such the evidence that has an illegal form, rather
than the evidence that was collected by means against defendants’ legal rights. The
former evidence usually means that the evidence does not meet the formal elements
of legal requirements. But in fact, the most fundamental feature of collecting evi-
dence by illegal means is the violation of the accused’s legitimate rights i.e., liberty
or property rights protected by the Constitution of the PRC and the CPL. Thus, the

YIbid.
GAO Jie, 2016 at 32.
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evidence that was collected by means against the accused’s legal rights should be
excluded from use as a priority.”!

The Justifications of Exclusionary Rules and Their Application
in Specific Cases

The justification(s) of exclusionary rules include the legality of evidence collection
and justice in each case, whereas in particular cases their application is often limited
to accurate and sufficient evidence of tortured confession during interrogations. For
example, evidence can be excluded only in cases where recordings show investi-
gators’ making interrogation transcripts or audio-video recordings not in the actual
trial time, and also prosecutors failed to prove the means of collecting evidence
legitimate, and the relevant investigator cannot make a reasonable explanation
on them.

For instance, in what was called the first case of excluding illegally-obtained
evidence in China, legal commentators have noted that differences between the
decision at the initial trial and the decision at appeal of the bribery case of ZHANG
Guoxi revolve around critical issues. These issues are the distinction between illegal
and defective evidence, the “range” of exclusionary rules, what constitutes “other
illegal means of evidence collection” and the degree of proof necessary to
demonstrate that evidence was obtained illegally. After the initial trial in 2011, the
prosecution lodged a protest against the trial judgment, which excluded evidence on
a guilty plea provided by the prosecution. Based on new evidence from new wit-
nesses provided by the prosecution, the decision to exclude the confession and the
evidence of other witnesses was reversed on appeal in July 2012. The final judg-
ment stated that ZHANG Guoxi’s “confession of guilt was not made under
inquisition by torture” and that the prosecution “sufficiently proved the legitimacy
of his confession obtained by investigative organs”, so that “his pre-trial confession

of guilt can be admissible as evidence”.’?

3.1.1.3 Consequences of a Violation of Exclusionary Rules

In the 2012 CPL, remedies for violating the exclusionary rules are absent. In
practice, the most needed remedies for consequences of breaching the rules appear
in three main situations: (1) When the defence is dissatisfied with the ultimate
non-initiation of the procedure for excluding illegal evidence, after providing the
evidentiary material required for starting the procedure and reaching the degree
under which another rational judge would have “reasonable doubts” as to the

S'YANG Yuguan, 2015 at 395.

IR IEPR1E3$ (ZHU Youyou/CHEN Jiawei): “rPEFRAIEEHIMREA — 5 A FHBAYH
(The Final Trial of the First Case of ‘Excluding Illegal Evidence in China’ Suffered from A Big
Reversal), Fenghuang Net, 25 July 2012, available online at <http:/news.ifeng.com/mainland/
detail_2012_07/25/16269272_0.shtml>, accessed 31 October 2018.
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legitimacy of evidence; (2) When the defence continues to refuse to accept the
court’s decision not to exclude evidence after the court’s final review; (3) When the
prosecutor refuses to accept the court’s decision to exclude potentially illegal
evidence in court. The absence of effective remedies demonstrates how the insti-
tutions of Chinese criminal justice system are set against the accused.

3.1.2 Debate on Exclusionary Rules (in Civil Society, etc.)
3.1.2.1 The Public Debate on Exclusionary Rules

There are many public debates on chances, impactor(in) effectiveness of exclu-
sionary rules in Chinese criminal justice system. Debates continue as to the effects
of exclusion. For example, relevant laws or regulations clearly state that illegal oral
evidence cannot be the basis of conviction, for approving arrest or for indictment,
but it remains unclear whether it can be used for other purposes, such as at
sentencing.

Some critics hold that there is an obvious shortcoming because while coerced
oral statements cannot be used at trials, physical and documentary evidence derived
from such statements can be used as evidence. The definition of illegally obtained
testimony only refers to “statements by criminal suspects or defendants obtained
through illegal means such as forced confessions as well as witness testimony or
victim statements obtained through illegal means such as the use of violence or
threats”.>* This law has been interpreted, contrary to the intent and plain meaning of
Art. 43 in the 2012 CPL, so that evidence collected by enticement, deceit and some
other illegal means is not excluded.”

Also, the above debates appear even in individual cases. For instance, the first
controversy in case ZHANG Guoxi revolved around a distinction between illegal
and defective evidence, particularly in the original judgment. Illegal evidence is
evidence collected via serious violations of human rights. Defective evidence, on
the other hand, is evidence that is collected in a manner that, while not in complete
accordance with proper forms or procedures, does not involve human rights vio-
lations. ZHANG Guoxi’s lawyers claimed that investigators’ extended inquiry into
ZHANG Guoxi’s corruption during the preliminary investigation, before criminal
proceedings commenced, constituted illegal detention that seriously violated the
basic human rights of the accused.’® The judgment at trial agreed with this rea-
soning and excluded ZHANG Guoxi’s confession of guilt. This decision was

S3Art. 2 of the Rules.
S*Art. 1 of the Rules.
3 Art. 43 of the CPL.
SPIBIR (YAO Peishuo): FIVAIRIEIEIEHEASS AR B ARBIEEB (The dilemma of
Exclusionary Clauses on Illegal Evidence in Criminal Law: Investigators Testifying Own

Innocence), The Beijing News, 2 August 2012, available online at <http://www.chinanews.com/fz/
2012/08-02/4077216.shtml>, accessed 31 October 2018.
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reversed on appeal because new evidence was introduced by the prosecution which
demonstrated that ZHANG Guoxi’s confession had not been extracted via torture.”’
In this sense, the detention was found not to be a serious violation of human rights,
so the confession was merely defective evidence, not illegal evidence.

The second controversy in case ZHANG Guoxi was about the effective “range”
of exclusionary rules, that is, whether evidence collected during preliminary
investigations can be illegal evidence. The trial court excluded the use of his
pre-trial confessions as the basis for convictions,”® suggesting that the “range” of
evidence to exclude should not be limited to the investigation stage, even if the
acquisition of illegal evidence occurred before the investigation and ended when the
criminal trial began. Exclusionary rules should be applied broadly to all cases where
there is a causal relationship between the conduct of illegal collection and the
evidence. In fact, the interrogation transcripts, key evidence in the case, did not
result from interrogation after taking criminal compulsory measures, but from prior
intensive interrogation by investigative organs. One ground on which the trial
court’s decision was reversed on appeal was that the Rules do not explicitly provide
for the exclusion of evidence collected during preliminary investigations. This
regulatory silence can only lead to miscarriages of justice based on faulty evidence.
If evidence is collected illegally, it should be excluded as illegal evidence no matter
when it was collected.

The third issue in case ZHANG Guoxi revolved around what the Rules mean
when they refer to “other illegal means”. Confessions made by suspects who have
been deprived of sleep, food or other essentials should be excluded along with the
typical confessions extorted under torture. Regrettably, when the defence party
argued for the exclusion of evidence obtained by means of forced confessions, sleep
deprivation, threats, enticements, deceit or other underhanded means used to obtain
confessions of guilt, only the first was adopted as a reason to exclude evidence. The
other methods were “strategically” declined by the court.’® Continuous ill treat-
ment, however, can be similar to torture because the accused’s spirit is broken along
with the accused’s body. Methods like sleep deprivation are inhumane procedures
are serious violations of citizens’ basic human rights. Since the CPL stipulates that a
“summons term”, that is, the length of time a witness can be held at the pleasure of
an investigatory body, shall not exceed 12 h,°” overtime questioning of an accused
should be regarded as ill treatment or an “oppressive atmosphere”, particularly

STRRARACPR123% (ZHU Youyou/Zhu & CHEN Jiawei): “chEFEMAIFIEHIMRE — % IRFER
K¥i%% (The Final Trial of the First Case of ‘Excluding Illegal Evidence in China’ Suffered from
A Big Reversal), Fenghuang Net, 25 July 2012, available online at <http://news.ifeng.com/
mainland/detail_2012_07/25/16269272_0.shtml>, accessed 31 October 2018.

333,45 (KONG Lingquan): ENIEEIFEHFRE —Z (The “First Case’ of Excluding Illegal
Evidence in China), Democracy and Legal System Times, 25 April 2012, available online at
<http:/news.ifeng.com/opinion/special/xieyalongfanan/detail_2012_04/25/14152917_0.shtml>,
accessed 31 October 2018.

*Ibid.

%0Art. 126 of 2012 CPL.
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when “necessary diet and rest time” like three meals and continuous rest of no less
than six hours within a 24-h are also denied.®’ China should adopt rules similar to
those of countries like Canada, where confessions extracted in “oppressive atmo-
spheres” are excluded and also define the crime of torture as a matter of priority in
accordance with Art. 1 of CAT, with penalties commensurate with the gravity
of torture.®?

Concerning the fourth issue, the burden of proof, the prosecution should bear the
burden of proving the legitimacy of evidence. In other words, the prosecution
should adduce evidence to prove that a confession was not collected illegally to the
level of “beyond a reasonable doubt”. Where the prosecution cannot satisfy this
degree of proof, with significant doubts remaining about the possibility that illegal
methods were used to obtain evidence, illegal evidence should be recognized and
excluded under the principle that it is doubtful evidence. In case ZHANG, the trial
court upheld this principle, to the benefit of the accused, but the appeal court
overturned the trial court’s judgment, ruling that the prosecution “sufficiently
proved the legitimacy of his coerced confession” such that the trial judge should
have included the “pre-trial confession of guilt ... as evidence”,*® without con-
sidering whether the confession was not obtained through torture “beyond a rea-
sonable doubt”. This disregard for the “reasonable doubt” standard implies that
‘abuse of discretion’ by a court leaves much room for the inclusion of evidence
obtained illegally.

In critical commentaries, almost all legal professionals have agreed that China’s
exclusionary rules have “not been strictly implemented”.** ZHANG Jun, the
Vice-President of the SPC, criticized defence lawyers because, as of early 2011, he
was unable to find any cases in which a lawyer had successfully excluded DNA
evidence on the grounds that it had not been properly collected.®® Lawyers claim
that this situation derives from their long practice “in a system emphasizing sub-
stantive over procedural justice”, in which they focus “predominately on factual
arguments”.%® As indicated by a recent survey, approximately only 20% of defence

$!United Nations Commission on Human Rights, ‘Report of the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment, Manfred Nowak. Sixty-second session
(10 March 2006)’ E/CN.4/2006/6/Add.6 (2006), available online at <http://www.refworld.org/
docid/45377b160.html>, accessed 31 October 2018.

52See footnote 61.

SRE JEFITEHR £—F: RS FINE T E@MHE (The Focus of ‘First Case of Excluding
Illegal Evidence in China’: Whether Fatigue in Investigation is Torture or not), China Youth, 3
September 2011, available online at <http:/news.xinhuanet.com/legal/2011-09/03/c_121958850.
htm>, accessed 31 October 2018.

*M£F5 (REN Fang): 3EVAIEHRHEPATRNIK =4 $04T D45 42 TIIE BE S HEE (The Principle
of Evidence Exclusion Has Not Been Strictly Implemented), cnr.cn, 10 January 2011, available
online at <http://www.cnr.cn/china/newszh/yaowen/201101/€20110110_507564061.html>, acces-
sed 31 October 2018.

%Daum, 2011.
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attorneys had attempted to invoke the Rules,®” even though mounting a procedural
defence is legally “an obligation performed by lawyers to protect judicial fair-
ness”.°® Moreover, the lawyers who most frequently attempt to invoke the Rules are
often frustrated by judges’ lack luster responses to their advocacy, such as ignoring
their request, contrary to Art. 5 of the Rules, for the examination of allegations of
illegal evidence.®” Lawyers also found that judges were often unwilling to debate
whether evidence was collected illegally, even if inquiries into the propriety of
evidence were initiated following written motions.”” The failure of the Rules is best
exemplified by Case FAN Qihang. In that case, the Rules were not invoked in Mr.
FAN’s favour until the SPC reviewed his death sentence, even though Mr. FAN and
his lawyers had repeatedly protested that his confessions were false and had been
extracted under torture. His lawyer ‘publicly released and submitted to the court
clandestine videotapes of Mr. FAN discussing his treatment and displaying scars on
his arms’, but the SPC, the court of final appeal for death sentences, never permitted
the defence to use this video. The SPC conducted the trial behind closed doors, and
the only way that Mr. FAN was able to participate in the process was by being

executed for his “crime”.”!

3.1.2.2 The Role of the International Monitoring Bodies’ Report
on the Debate

The reports of the international monitoring bodies have played an essential role in
Chinese debates to a certain degree. For instance, the Committee Against Torture is
the body that monitors implementation of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), and the
Human Rights Committee monitors implementation of the /ICCPR. China as a party
to CAT and to the ICCPR is obliged to submit regular reports on implementation of
them. Treaty bodies examine each report and address concerns and recommenda-
tions in the form of “concluding observations”.

The expansive protection of the accused from torture in China has been greatly
inspired by the definition of “torture” in CAT. Particularly in the context of the
current 2012 CPL, illegally collecting evidence by the means of torture or other
illegal acts refers to the use of corporal punishments, disguised corporal punish-
ments or other physical or mental suffering in a physically or mentally painful way
in order to force the accused to confess against his or her willingness. Accordingly,
“torture” was not a mere label any more, but has physical pains or mental suffering

7Y ANG/ZHANG, 2010.
%85ee footnote 66.

Ibid.

"Ibid.
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as the standards for determining which illegal acts constitute “torture” in the context
of CAT, and also has forcing the accused to confess against willingness as the
essence of torture.’?

3.1.3 Institutional Arrangements Securing Exclusionary Rules

1. There are many institutional arrangements on securing individual rights in
China’s criminal justice system. They mainly include cautioning or informing
the accused of his or her rights, access to his or her lawyer and application for
medical surveillance, as mentioned in the current 2012 CPL.

2. Unfortunately, it is still short of an effective remedy for appeals on the ground of
a violation of an exclusionary rule in law. Thus, those facing the risk of rights
violations can hardly find a way to remedy or correct the above violation in
practice.

3. Only law enforcement authorities including the police, prosecutors and courts
actually control whether to respect limitations of fact-finding. Benefit like pro-
motion or awards can be obtained from extorted confession through torture or
guilty plea.

4. In law or practice, there is no essential interest of such actors in limiting
fact-finding. They often seek substantive justice and not procedural justice in
order to achieve the goal of crime control and even a very-high or almost-full
conviction rate.

3.2 Exclusion of Evidence Obtained by Torture

3.2.1 Definitions of Torture and Degrading Punishment

One of major differences between Chinese legislation and international standards
are related to the definition of torture. The 1997 CL punishes those torturing sus-
pects and the accused in the criminal process only, whereas in the definition of
CAT, torture applies to any process.

In legislation, the 1982 Constitution, Law on Prisons adopted in 1994, Law on
State Compensation adopted in 1994, People’s Police Law adopted in 1995 (1995
PPL),”® Judges Law adopted in 1995, and the 2012 CPL effective 2013, and the

1997 CL, are primary legal safeguards against torture as ‘a criminal act’.”*

72CHEN Ruihua, 2015.

Tts Art. 33 stipulates: ‘[A] people’s policeman has the right to refuse to carry out any directive
that exceeds the mandate of the people’s police as defined by laws and regulations and, at the same
time, has the right to report such a breach to a higher authority.” This appears to effectively
‘prevent anyone from citing a superior’s order as a pretext for using torture’.

74CAT Report, 1996a at paras. 6 and 7.
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Moreover, the 1997 CL attaches importance to the prohibition of the crime of
torture. It includes retention ‘of the crime of extorting confessions by torture and the
crime of physically abusing prisoners’ and ‘introduction of the crime of the use of
force by judicial personnel to extract testimony’.75 It explicitly stipulates ‘that those
who extort confessions by torture, extract testimony from witnesses by force or
physically abuse prisoners shall be punished more severely’; and those ‘who cause
injury, disability or death through the above three crimes shall be sentenced to
death, life imprisonment or fixed-term imprisonment of not less than 10 years.”’®

More importantly, the /997 CL introduced the crime of extracting testimony by
force and amended ‘the punishment given to those who cause death through
extortion of confessions by torture’, ‘the provisions on the applicable charges and
punishment for persons who cause injury, disability or death through unlawful
detention’ and ‘on the applicable charges and punishment for abuses of prisoners
that cause injury, disability or death’.”” This appears to aggravate relevant pun-
ishments to prohibit torture.

3.2.2 Definitions of Right to Remain Silent/Privilege Against
Self-incrimination

In China, there is no statutory rule or constitutional rule on the right to remain
silent, but are statutory rules on privilege against self-incrimination only. But China
needs to enshrine the right in its legislation in order to better protect human rights.
The ICCPR addresses both the right to remain silent and privilege against
self-incrimination, as a major international human rights treaty that China has
signed but not yet a State party.

Art. 118 of the 2012 CPL retains the provisions that require suspects to truthfully
answer investigators’ questions, implying that suspects have no right to remain
silent when being questioned. These provisions are especially important to prose-
cutors, given investigators’ dependence on confessions. But since legislators have
retained these provisions in the systemic context of the Amendment, it is necessary
to adopt an interpretation that preserves the right to silence. One possible inter-
pretation is that the law allows the accused to remain silent but requires them to tell
the truth if they waive that right. In other words, in the 2012 CPL there might be the
right to silence, but no right to lie. The institutions of the Chinese justice system do
not yet recognize the right to silence and this deficiency needs to be rectified.

It is worthy of note that no article in the 2012 CPL explicitly articulates criminal
suspects’ right to silence, including the closest Art. 50, and thus many legal scholars
in China do not consider this right to be fully established. Even if Chinese law has

Ibid. at para. 8.
"SIbid. at para. 8.
"TIbid. at para. 14.
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already established an implied right to silence, there is still a long way to go before
the ideal system is transformed into the real one.

First, the legislature and judiciary should clarify the right of suspects and the
accused to remain silent under interrogation when they implement the interpretative
regulations of the 2012 CPL.

Second, any later amendment to the CPL should remove the requirement that
suspects and the accused should truthfully answer police questions. While proper
interpretation can reconcile Art. 118 with the presumption of innocence, it is still
too open to misinterpretation. Art. 118 should be revised by removing the provision
that suspects should truthfully answer questions from investigators, so as to fully
embody the principle of the presumption of innocence.

In this case, the current CPL could be modified as follows: “[A]ny person should
be presumed innocent before proved guilty by the People’s Court in accordance
with the law”. These few words would clarify a principle that is already essentially
embodied in the CPL and would immediately improve China’s international image
and status. If the words are faithfully followed to counteract institutional obstacles,
they would constitute one of the greatest advances in the promotion of justice and in
the adoption of the rule of law in China’s history. Given China’s population and
global influence, they would also constitute a significant advance in the struggle for
international human rights recognition.

3.2.3 Exclusionary Rules for Evidence (Possibly) Obtained by Torture

3.2.3.1 Legal Framework

1. As apart of the legal framework governing the exclusion of evidence in the case
of (possible) torture or degrading treatment, the 20/2 CPL improves the
exclusionary rules for illegally obtained evidence and also requires recording of
certain interrogations.

Concerning direct prohibitions on torture or degrading treatment, the 20/2 CPL
explicitly barred “extorting confession[s] by torture, or gather[ing] evidence by
threat, enticement, deceit or other illegal means, or to force anyone to commit
self-incrimination” in Art. 50. The 2012 CPL codified a specific exclusionary rule
for confessions obtained by torture or other illegal means, i.e., in Art. 54. Moreover,
it explicitly requires the exclusion of confessions from suspects and accused that
have been extracted by torture or other illegal methods. They also exclude witness
testimony and victims’ statements collected by means of violence, threats and other
illegal methods, as well as physical and documentary evidence that is collected
against the law and that seriously affect trial fairness.

In the 2012 CPL, Art. 121 specifically requires an audio or visual record of an
interrogation be kept in any cases involving those facing life imprisonments or the
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death penalty. Different from mandatory exclusion, Art. 121 also authorizes and not
requires investigators to do so in other cases. There is also a new basic interrogation
rule in Art. 116. Art. 116 further requires investigators of the People’s Procuratorate
or the public security authority to conduct an interrogation of criminal suspects and
also provides that such interrogation should be done in a jail after a suspect has
been transferred to a jail.

But in fact, the 2012 CPL still imposes the legal duty to objectively and fully
provide evidence on those involving in or having information of a case.
Accordingly, such citizens or suspects might be required to assist investigation even
by any means.

Furthermore, some regulations also constitute a major part of the above
framework. For example, the SPC’s 2013 Notice on Establishing and Improving
Working Mechanisms for the Prevention of Miscarriages of Justice in Criminal
Cases simply excludes confessions obtained through torture or other illegal
methods. Accordingly, Chinese courts should not convict the accused based on
confessions alone, but should exclude the use of confessions collected by the means
of torture or other illegal methods, i.e., cold, hunger, bright light, heat, fatigue of the
accused. Except in cases of emergency when on-site interrogation must be adopted,
courts should exclude the use of confessions, made outside the required place,
confessions, not wholly audio-video recorded by law or confessions, obtained by
measures without being excluded the possible use of illegal methods during
interrogation.

2. Both Chinese legislation and regulations address special procedures for
screening investigations conducted by torture or other illegal means. Among
them, the 2012 CPL stipulates the obligation of the PPs, courts and the police to
exclude illegally obtained evidence, along with the procedure of investigation
for its exclusion in court hearings. In the trial process, the relevant PPs shall
prove at trial or in appeal that all evidence was collected legally. Courts will be
able to command investigators or other personnel to appear in court and explain
how they collected evidence in interrogation. By the law, upon notice, inves-
tigators will also have to appear in court to justify their methods. Indeed, some
investigators are already proactively demonstrating the legality of the evidence
that they have collected before it is challenged.

Moreover, the SPP mentions the special procedures in its Notice on Issuing the
Guiding Opinions of the SPP on the Application of the Provisions on Several Issues
concerning the Examination and Judgment of Evidence in Death Penalty Cases and
the Provisions on Several Issues concerning the Exclusion of Illegal Evidence in
Criminal Case. Art. 7 of the Notice requires procuratorial organs to strictly
implement the synchronized recording system in the whole process of interrogation
of duty-related criminal suspects. Art. 7 further states the accountability system that
when “any adverse consequence is caused due to any failure to strictly implement
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the relevant provisions or falsehood in the implementation, the major liable persons
shall be investigated and punished according to the relevant provisions”.”®

Discretionary audio or video recording of interrogations, i.e., in cases without
involving the punishment of life imprisonment or the death penalty, as an essential
adjunct to transcripts of interrogations in procedure can be found in more regula-
tions. For example, the SPC, the SPP, MOPS, MOSS, MOJ, and LAC (the
Legislative Affairs Commission of the Standing Committee of the National
People’s Congress) jointly issued their Provisions of Several Issues on the
Implementation of the Criminal Procedure Law following the adoption of the 2012
CPL. The Provisions explicitly include the procedural requirement, such that
“where investigators keep an audio or visual record of the interrogation process, it
shall be indicated in interrogation transcripts”.”’

Similarly, the MPS’2014 Notice on Working Rules of Public Security Organs on
Audio-visual Recording of Interrogation of Suspects requires mandatory recording
of interrogations applicable to several kinds of serious criminal cases in Art. 4.
They are potentially capital cases, cases of “serious injury or death, serious harm to
public safety or serious violation of civil rights”, or involving organised crime,
serious drug crimes, and of “other intentional crimes that can be sentenced to ten
years in prison by law”.

The MOPS’2014 Notice also specify special procedures for and the mandatory
scope of interrogation recordings in Art. 3. Accordingly, they “shall include the
whole process of each interrogation and be uninterrupted, to maintain the integrity
and shall not be selectively recorded, edited or deleted”. In this context, “interro-
gation” broadly involves interrogating the accused in law enforcement facilities, at
detention houses or at suspects’ homes when they are not detained. The mandatory
scope of such recordings is even expanded to “on the scene” questioning in an
emergency. In addition, Art. 16 of the above Notice also provides that individuals
other than interrogators are responsible for maintaining custody of the recordings.

The Notice also details pre-recording checks of the equipment, when recording
should start, the frame coverage and camera angle, in Art. 9, and the identification
on the record of evidence in Art. 11. It further requires such details as “time, place,
modus operandi, tool of criminal purpose, state of victim(s), subjective state of
mind and other key facts involved with the crime” be transcribed exactly as showed
in the confession recording, in its Art. 13.

" Notice of the SPP on Issuing the Guiding Opinions of the SPP on the Application of the
Provisions on Several Issues concerning the Examination and Judgment of Evidence in Death
Penalty Cases and the Provisions on Several Issues concerning the Exclusion of Illegal Evidence in
Criminal Cases, No. 13 [2010] (30 December 2010), available online at <http://www.
lawinfochina.com/display.aspx?lib=law&id=8745&CGid=>, accessed 31 October 2018.

7Para. 19 of the Provisions of the SPC, the SPP, the MOPS, the MOSS, the MOYJ, and the LAC on
Several Issues concerning the Implementation of the Criminal Procedure Law, (26 December
2012), available online at  <http://www.lawinfochina.com/display.aspx?lib=law&id=
13295&CGid=>, accessed 31 October 2018.
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3. According to the law on books, the justifications for the exclusionary rules
mainly include respecting and safeguarding human rights, ensuring justice in
each criminal case and the reliability of tortured confessions as well.

4. The above exclusion rules are mandatory in principle as indicated in Arts. 50,
54-57 of the 2012 CPL, but appear to be discretionary in the cases of collecting
material or document evidence by illegal means as exceptions in Art. 54 of the
law. Specifically, Art. 50(2) of the law requires strictly prohibiting investigators
from extorting confessions by torture and from collecting evidence by threat,
enticement, deceit or other unlawful means. The provision implies that any form
of evidence collected by the illegal means should be excluded from use in
principle. Art. 54(1) of the law further states that “[CJonfessions of the criminal
suspect or defendant extorted by torture or other illegal means, testimonies of
the witness and statements of the victim collected by violence, threat or other
illegal methods shall be excluded.” So, the above rules are mandatory in prin-
ciple, particularly in the case of such confession.

Art. 54(1) of the 2012 CPL also states that “[W]here the material evidence or
documentary evidence is obtained against the legally prescribed procedure, which
may severely impair the judicial impartiality or justice, supplements and correc-
tions, or reasonable explanations shall be made; if the above-mentioned measures
cannot be taken, the said evidence shall be excluded.” Thus, not all of material
evidence or documentary evidence collected by illegal means like torture can be
excluded by law. Only if such evidence may severely impair justice and also no
supplement, correction or reasonable explanation on its illegal means is available,
the mandatory scope of the exclusionary rules should include the evidence.
Otherwise, exclusion is discretionary.

3.2.3.2 Practice; (High Court) Jurisprudence

In practice, Chinese courts recognize a general “exclusionary rule” in the cases of
possible torture, in order to safeguard human rights or seek for justice. Particularly
given unreliability of a confession or other statement, many courts have begun
to initiate the procedure for excluding illegally obtained evidence by law in
recent years.

Also, the courts often read the duty to find the truth into a specific rule in order to
overrule any explicit or implied exclusionary rules in China’s justice practice.
According to Art. 118 of the 2012 CPL, the accused should “answer investigators’
questions truthfully” and also they should inform him or her that confessing
truthfully may be treated mercifully, so that confession is encouraged to find the
truth in law. On the one hand, the difficulty of changing the traditional idea of
“confession first”, leaving facts and evidence as the second against both law and
justice, partly results from the usual policy of leniency for those who confess his or
her guilt. As early as in the SPP’s 2010 Notice, the SPP urges courts to make
wholesale changes on confession in their traditional judicial attitude. Courts “shall
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attach great importance to evidence and investigation and research, practically
change the idea of ‘confessions first’”, and “to the examination and use of physical
evidence. If there is no other evidence except for the accused’s confession, no
defendant can be found guilty”.®

On the other hand, the 2012 CPL allows interrogators to remind suspects of their
legal duty to “answer investigators’ questions truthfully” and of the benefit from
their truthful confession in order to seek the truth at the cost of justice and human
rights. Only with the legal duty as an incentive to find the truth, Chinese courts and
judges would usually exercise their discretion to overrule the exclusionary rules in
practice in order to control crime and maintain social stability in the name of

substantive justice.

3.2.3.3 Exclusionary Rules in Public Debate

The 2012 CPL have once again made the use of illegally obtained evidence a point
of controversy amongst domestic and foreign legal experts. Supporters of the new
law claim that it is a revolutionary step towards the elimination of the use of
illegally obtained evidence,®' while critics of the law argue that it will not lead to
any substantial change but could even make the situation worse.*> Almost daily,
some pundit decries the high human cost of wrongful convictions while another
pundit intones about the dangers of allowing dangerous criminals to go free due to
evidentiary technicalities. Both sides impugn the wisdom of the legislature, alter-
natively excoriating its harshness and its leniency. The resulting law is a complex
mosaic of political compromises.

3.2.4 Institutional Arrangements Securing the Ban on Torture

In China, institutional arrangements appear to respect for prohibiting torture, par-
ticularly given that the relevant law can protect the accused’s access to lawyers or
appeals on the ground of tortured confession.

Specifically, the 2010 State Compensation Law (2010 SCL) imposes a duty on
detention facilities to demonstrate no mistreatment on a wrongfully convicted

80Notice of the SPP on Issuing the Guiding Opinions of the SPP on the Application of the
Provisions on Several Issues concerning the Examination and Judgment of Evidence in Death
Penalty Cases and the Provisions on Several Issues concerning the Exclusion of Illegal Evidence in
Criminal Cases, (30 December 2010), available online at <http://www.lawinfochina.com/display.
aspx ?lib=law&id=8745&CGid=>, accessed 31 October 2018.

¥1See Time, 2012 at 144.

825ee Joshua Rosenzweig, Flora Sapio, Jiang Jue, Teng Biao and Eva Pils, ‘The 2012 Revision of
the Chinese Criminal Procedure Law: (Mostly) Old Wine in New Bottles’, CRJ Occasional Paper,
17 May 2012, available online at <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2462686>,
accessed 31 October 2018.
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prisoner. This reform is intended to discourage authorities from torturing or
otherwise mistreating suspects and would help to curb torture and ill-treatment in
detention.

Concerning preventing torture of suspects, the 20/2 CPL has made clear that
confessions extorted through illegal means, such as torture, and witness testimony
and depositions of victims obtained illegally, such as by violence or threats, should
be excluded from use. To institutionally prevent extortion of confession by torture,
it has regulated that suspects be sent to a detention facility for custody after being
detained or arrested and be interrogated there, apart from the audio or video-taped
process of interrogation. Revisions on ruling out illegal evidence and strictly reg-
ulating the procedure of collecting evidence are designed to effectively curb torture.

Furthermore, the new procedure allowing courts to call investigators to explain
the legality of evidence (amended Art. 56), to call on prosecutors to provide evi-
dence of the legality of evidence (amended Art. 55), and to require a witness
statement to be examined and verified in court before it can serve as the basis for
deciding a case (amended Art. 59), is intended to safeguard the right of a defendant
and his or her lawyers to apply to the court for excluding evidence illegally gathered
as they allege, in amended Art. 56. Both evidence provisions and exclusionary rules
have been regarded as instrumental in changing a situation from that ‘the confession
is king” (E{ERNTE Zhengjuwei Wang), to the proper relation between material
evidence and oral statements, of which the latter should be completely relied on.

In 2006, the SPP issued “Directives to Eliminate Interrogation through
Torture”, which requires that People’s ‘Procuratorates throughout China begin
audio and video taping police interrogations in some cases to prevent coerced
confessions’.®

Concerning appeals, the Chinese criminal justice system, in practice, does not
appear to effectively protect an accused, even if he or she is persistent in claiming
his or her factual innocence.

But the law enforcement authorities usually seeking for crime control by any
means are legally endowed the power to control whether limitations of fact-finding
are respected. Such limitations are often against the authorities’ common goal of
crime control. Also, they often benefit a lot from the high rate of conviction based
on confession and have no real interests to limit fact-finding in handing criminal
cases. If the detection or punishment rate is low in ranking, crime control authorities
would be punished by less financial support, fewer human resources or no pro-
motion of leaders. On the contrary, high or almost-full rates often bring more
benefits in many aspects. It is not only a question of honour, but also means more
funds, promotion or awards.

The 2012 CPL contain some loopholes and other defects which will frustrate
their intent and damage the exclusion of illegally obtained evidence. A major defect

83See Bureau of Democracy, Human Rights, and Labor, ‘Country Report on Human Rights: China
(includes Tibet, Hong Kong, and Macau)’ (11 March 2008), available online at <http://www.state.
gov/j/drl/rls/hrrpt/2007/100518.htm>, accessed 31 October 2018.
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is on unfair burdens of proof, frequently imposed on the accused. The law imposes
an onus on the prosecution to demonstrate that evidence was not collected through
torture. This recognizes that it would be very difficult for the accused to show that
he or she was tortured, but the provision is nonetheless flawed because the pros-
ecution often has no better knowledge of what occurred during interrogation, which
is in most cases was not conducted by the prosecution but by the police. This again
points to the need for institutional reforms to ensure that the police who conduct
interrogations are present and can answer for their conduct at trial.

Who bears the burden of proof in practice in China is not uniform. Sometimes it
is borne by the PPs, sometimes by the PCs and, in the worst cases, simply by
defence.®* The common law voluntariness rule is more protective of the accused in
those countries. Consistent with the presumption of innocence, it requires the
prosecutor to prove beyond a reasonable doubt that the statement was voluntary.

Hence, the following institutional improvements are necessary. First, existing
legal and judicial interpretations only provide for “strictly prohibiting extorted
confessions by torture and collecting evidence by illegal means of threat, entice-
ment, deceit or other methods”. This narrow approach leaves many loopholes
through which injustice can pass. To close these loopholes, further clarification of
such concepts as “extorted confessions by torture”, “threat”, “lure” and “deceit” is
necessary, and what constitutes “other methods” should be further defined in order
to enhance the operability of the provision. Second, regarding the procedure for
exclusion of illegal evidence, exclusionary rules should be considered as a right of
criminal suspects and defendants. Such rights should limit investigative powers and
protect the right of the accused to a fair trial. Where the defence applies for the
review process but the court refuses to start it, or where the defence is dissatisfied
with the outcome made by the court after the process, the defence and prosecution
parties should be entitled to express objections as a relief right. On this basis, if the
accused refuses to accept court judgements or the prosecution believes definite
errors exist in the first-instance court’s decision on illegally obtained evidence,
either party could object them at appeal. Appeal courts should review the defence’s
appeal and the prosecution’s protest.®> Only in this way can the procedural rights of
both parties can be effectively protected.

843 8 -~ MBE (LIU Mengyue/DU Xiao): SR E2JESBBEZWE “AM” A% (Former Lezhi
County Head of Transportation Ministry, Accused of Accepting Bribes, and Creates Spectacle in
Court), People Net, 20 January 2011, available online at <http://fanfu.people.com.cn/GB/
13777390.html>, accessed 31 October 2018.

85Art. 218 of the 2012 CPL states that “[A]gainst a sentence of a local people’s court at any level
as a court of first instance, a victim or his or her legal representative shall, within five days after
receiving a written sentence, have the right to request that the People’s Procuratorate file an appeal.
The People’s Procuratorate shall, within five days after receiving the request of the victim or his or
her legal representative, make a decision on whether to file an appeal and make a reply to the
requesting party.”

Its Art. 222 also states that “[T]he people’s court of second instance shall conduct a com-
prehensive review of the facts found and application of law in the sentence of the people’s court of
first instance, without limitations to the extent of appeal.”.
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3.2.5 Admissibility of Indirect Evidence (“Fruits of Poisonous Tree”)
in Cases of Torture

3.2.5.1 Legal Framework

China’s criminal justice system does address the problem of indirect evidence gained
from torture, but not acknowledge a “fruit of the poisonous tree” doctrine in statutory
rules. In practice, there is no way to apply such rules that have no legal basis and
clearly go against the law enforcement authorities’ common goal of crime control.

3.2.5.2 Practice; (High Court) Jurisprudence

Justifications for the non-application of “fruit of the poisonous tree” in China include
both very complex situation of evidence collection and many difficulties of excluding
typical involuntary confession in the current judicial environment of the PRC.5¢

3.2.6 Effect of International Law (Human Rights)

Both CAT and the ICCPR as major international human rights treaties have an
impact with regard to the ban on “torture evidence”, as detailed above.®” After
ratifying CAT, China has taken diverse measures to reform the evidence system of
prohibiting or preventing torture. Following ratifying the ICCPR, China further
improves its human rights protection in procedure. All of efforts to revisions on
Chinese criminal law and criminal procedures are mainly based on such interna-
tional standards as the effect of international law on China.

3.2.7 Remedies Following Violations of Exclusionary Rules

There are special procedures for initiating the application for excluding with regard
to a possible violation of the ban on torture, and no remedy for a violation of
exclusionary rules safeguarding the ban on torture in the PRC.

In PRC’s criminal justice system, there is a standard procedure for testing
confessions or other statements for “torture stains” or trace.®® As showed in Arts.

86See GAO Jie, 2016 at 32; LIN Guoqiang, 2013 at 182, 183.
87See above 2.1.1.2 (3) and 3.1.1.1.

81n the 2012 CPL, Art. 55 states that “[A]fter receiving a report, accusation, or tip on any illegal
obtainment of evidence by criminal investigators or after discovering any illegal obtainment of
evidence by criminal investigators, a People’s Procuratorate shall conduct investigation and verifi-
cation. If it is confirmed that evidence has been illegally obtained, the People’s Procuratorate shall
provide an opinion on correction; if any crime is committed, criminal liability shall be investigated in
accordance with law.” Art. 56 states that “[W]here, in a court session, a judge believes that there may
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55-58, the procedure for excluding the evidence involves five steps: the first is to
initiate the procedure in court examination; the second is courts’ preliminary
examination; the third is the prosecution’s testifying in court; the fourth is
cross-examination of both the accused and the prosecution; the fifth is courts’
decision-making on the evidence.

Prosecutors also have the burden to prove whether torture has been used when a
confession or other statement was obtained, apart from the police and courts.

3.3 Exclusion of Illegally Obtained Evidence—Cases
of Undue Coercion

3.3.1 Right to Remain Silent/Privilege Against Self-incrimination
and Undue Coercion

In PRC’s criminal justice system, there is the “red line” drawn when fact-finding is
deemed invasive with regard to individual rights, and not clear definition of undue
coercion. In fact, the accused have no legal right to remain silent during interviews
or interrogations in the criminal process, and only have the legal privilege against
self-incrimination at a very basic level, as implied in Art. 50 of the 2012 CPL.

3.3.2 Exclusionary Rules for Illegally Gathered Evidence in Cases
of Undue Coercion (Other Than Torture)

3.3.2.1 Legal Framework

There are some statutory rules governing the exclusion process of evidence in the
case of (possible) undue coercion. Justifications for the exclusionary rules
according to the law on the books are diverse. They are mainly safeguarding the
respect for human rights and justice.

be any illegal obtainment of evidence as described in Art. 54 of this Law, the judge shall conduct
an investigation in court regarding the legality of obtainment of evidence. A party or the defender
or litigation representative thereof shall have the right to apply to a people’s court for excluding
illegally obtained evidence. Relevant clues or materials shall be provided for an application for
excluding illegally obtained evidence.” Art. 57 states that “[D]uring the investigation in court
regarding the legality of obtainment of evidence, a People’s Procuratorate shall prove the legality
of obtainment of evidence. If the existing evidentiary materials cannot prove the legality of
obtainment of evidence, the People’s Procuratorate may request the people’s court to notify
relevant investigators or other persons to appear before court to explain; and the people’s court
may notify relevant investigators or other persons to appear before court to explain. The relevant
investigators or other persons may also file a request for appearing before court to explain. The
relevant persons notified by the people’s court shall appear before court.” Art. 58 states that “[W]
here, at trial, any illegal obtainment of evidence as described in Art. 54 of this Law is confirmed or
cannot be ruled out, the relevant evidence shall be excluded.”.
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The exclusion of witness testimony collected by illegal means is mandatory in
the cases of undue coercion and the exclusion of material or documentary evidence
collected by such means is discretionary, as showed in Art. 40 of the 2012 CPL. By
the law, there are also some exceptions to the above principle of mandatory
exclusion.

3.3.2.2 Practice; (High Court) Jurisprudence

In practice, courts hardly recognize the general “exclusionary rule” in cases of
undue coercion in order to control crime. But they often read the duty to find the
truth into specific rules, so as to overrule explicit or implied exclusionary rules
against law.

3.3.3 Institutional Arrangements Securing the Right to Remain Silent

There is no institutional arrangement safeguarding the right to silence. Given the
common goal of crime control, the authorities have no interest in limiting
fact-finding.

3.3.4 Admissibility of Indirect Evidence (“Fruits of Poisonous Tree”)
in Cases of Undue Coercion

3.34.1 Legal Framework

China’s criminal justice system does address the problem of indirect evidence
gained through evidence obtained by undue coercion, but not acknowledge a “fruit
of the poisonous tree” doctrine in any statutory rules. Hence, there is no legal
framework on admissibility of indirect evidence in cases of undue correction.

3.3.4.2 Practice; (High Court) Jurisprudence

Also, there is no clear justification for the exclusion of indirect evidence in China’s
law or practice. So far, no court practices such exclusion in any cases of undue
correction.

3.3.5 Remedies Following Violations of Exclusionary Rules

There are remedy procedures with regard to a possible use of undue coercion, as

showed in Arts. 55 to 57 of the 2012 CPL in China, but no such procedures to
remedy the right to silence. In China’s criminal justice system, these articles also
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provide for a standard procedure for testing statements for the use of undue coer-
cion according to the law. In law, the law enforcement authorities have the burden
to prove whether or not undue coercion has been used when a confession or other
statement was obtained. In practice, the actual situation on the burden of proof is
quite diverse.

4 Statistics

There are limited statistics on the implementation of exclusionary rules available in
Mainland China. They include official data on new progress in implementation of
exclusionary rules and academic findings on problems in the actual implementation.

On the one hand, academic research based on data cannot show significant
progress after evidence reforms. For instance, the Criminal Procedure Law
Institution of China University of Political Science and Law developed a pilot
project on exclusionary rules in 2009 at three Basic Peoples’ Courts (BPCs) out of
nine BPC sin Yancheng City of Jiangsu Province. The three ones received 34 cases
involving the application for illegally obtained evidence for a period of six months,
from May 28 to November 28, 2010. The rate of applications was 5.2% in the three,
higher than 0.6% as the rate in other six BPCs located in the same City during the
same period of time. Also, the rate of cases with lawyers involved was 47.8% in the
three pilots during the above period, higher than 33.9% as the rate in other six BPCs
during the same period, and 30.7% as the rate in the three pilots during six months
before the pilot period.*” With more lawyers to help apply for excluding the evi-
dence, defendants’ expectation from lawyers was increasing, but their initiative
application was reported to be rare.””

Another example is an academic survey on the actual implementation of the
2010 Evidence Regulations among judges responsible for criminal trials in a court
located in Guangzhou City of Guangdong Province.”' In about 25% of cases that
interviewed judges here, the defence argued that pre-trial confessions were illegally
obtained before the implementation, whereas after that the defence did so in about
30% of the cases. Although the defence can provide clues or evidence sources in
55% of the 30% part, courts only identify 5% of the 55% as cases involving
illegally obtained evidence.

Also, the cases involving torture was found to be about 10% of all cases in the
survey and only 1% of those involving torture had been officially identified as those
with tortured confession. About 10% of the cases were found to include technical
flaws, of which 85% can be used as the basis of deciding cases after “corrections or
reasonable explanations”. Although about 5% of interrogation transcripts were not

89GUO Xinyang, 2012.
Ibid.
°HE Jiahong, 2013.
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checked, confirmed, signed or fingerprinted by suspects, almost all or exactly about
90% of the flawed were still used for deciding cases. In the surveyed cases, about
50% of material or documentary evidence was from suspects’ confession or iden-
tification. Among the half, about 5% of it involves tortured confession and another
10% or so involves threats, enticement and deceit. Even so, about 80% of the
flawed half was still used as the basis of deciding cases. Among the material or
documentary evidence that the police provided to the court, approximately 15%
involves technical flaws, of which about 80% have been “corrected or reasonably
explained” for being used as the bases of deciding cases. Before the implementa-
tion, in cases involving requests of proving the course of collecting evidence to be
legal, about 85% of all cases involve the approach of official seals in explanatory
materials, whereas 80% of the cases after the implementation.”? There is no sig-
nificant change on the new reforms in practice.

Another empirical study of the early implementation of the new CPL also
showed problems in implementation.”® A survey of recording practices by prose-
cutors in Fujian Province from January to October 2013 has shown some prose-
cutors or leaders cannot fully recognise the important role of synchronised
recording in preventing torture and excluding tortured confession.”* Also, local
people’s Procuratorates’ investment in recording technology was far from insuffi-
cient to meet the actual needs of providing dedicated interrogation rooms and other
recording equipments.”® This survey found that among the 96 Procuratorial agen-
cies in the same province, two thirds (67%) only had one employee to record
interrogations, and 61% of such agencies merely have part-time employees to do so.
The serious lack of recording employees reveals the fact that interrogators often or
at least sometimes conduct recordings. Clearly, this practice fails to separate sec-
tions in conducting recording from those in interrogating suspects during investi-
gation, detrimental to justice.”®

In fact, prosecutors showed no interest in recording requirements or concern about
allegations of torture in interrogations before or after the implementation of the 2012
CPL. Another survey was conducted among 642 participants as prosecutors, judges,
police officers or lawyers of a Chinese province, in order to examine their attitudes
towards torture during investigation.”” The finding is that 79.7% of lawyers reported
that prosecutors had no response to the allegation of torture in interrogations, and that
45.7% of the prosecutors agreed that they would not address the allegation.”®

22Art. 7(3) of Exclusionary Rules states that explanation documents provided by prosecutors with
stamps on, cannot be admitted as evidence to prove the legitimacy of collecting evidence, unless
the relevant investigators signed their names on or annexed their seals to the documents.

9LI Mingrong//TENG Zhong/Zhang Min, 2014 at 40.
% Ibid.

9 Ibid.

%SIbid. at 41.

“7LIANG Bin/HE Ni Phil/LU Hong, 2014 at 591.
BIbid. at 594.
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5 Conclusion

In Chinese law on the books, the interest in finding the truth should be balanced
with suspects’ or the accused’s rights. Particularly since the adoption of the 2012
CPL effective from 2013, more and more evidence illegally obtained has been
successfully excluded from use at trial. In a sharp contrast with numerous rejections
in such cases, successful exclusion is very rare in practice. These facts have sug-
gested that reforms to PRC’s criminal justice system are intended to promote, but
actually fail to ensure, respect for relevant human rights in the criminal process due
to institutional obstacles. The above imbalance between the interest and rights has
persisted for many decades.

The implementation of excluding tortured confession in China has not been used
to promote human rights, ensure justice or increase the reliability of evidence
collected by interrogation. Given a combination of selective exclusion or recording
at the discretion and institutional hurdles to challenging admissibility of a confes-
sion as evidence, recordings are often abused as a tool for hiding torture or coercion
in interrogations. The actual operation of the exclusionary rules in China is not
satisfying without better protection of the accused from torture or coercion within
the current institutional environment.

Hence, China’s institutions of criminal justice must change and become more
truly adversarial for exclusion of evidence to better prevent torture. In order to
better find the truth and properly enforcing People’s Courts, prosecutors and the
police must pay better attention to due process, human rights and material evidence.
By empowering defence lawyers to seek the exclusion of improperly-obtained
evidence, China could better protect human rights and enhance the ability of courts
to find the truth.
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Criminal Justice and the Exclusion m)

Check for

of Incriminating Statements
in Singapore

Hock Lai Ho

Abstract There is inevitably tension in any criminal justice system between the
state’s interest in securing the evidence necessary to convict a guilty party and the
need to respect individual rights, uphold the rule of law and protect the legitimacy
of criminal convictions. This tension is examined in the context of the criminal
justice system in Singapore. A general overview is given of the criminal process,
including its social and international dimensions. Focus is placed upon the law on
the exclusion of incriminating statements obtained wrongfully from the accused
person. The principal features of this law are the voluntariness test for the admis-
sibility of such evidence, the oppression doctrine and the discretion to exclude
incriminating statements where their prejudicial effect if admitted at the trial is
likely to outweigh their probative value. In defending the operation and scope of
these exclusionary rules, and the weakening of certain rights such as the right of
silence and the right to counsel, local conditions and values are often invoked in
official discourse. One theme that emerges is the influence of crime control ideology
in shaping the criminal process.

1 Introduction

A tension is often said to exist in the criminal process between the interest in finding
the truth and respect for the rights of persons suspected or accused of having
committed a crime. The interest in the truth has two dimensions: one is the interest
in finding the accused guilty when he is in fact guilty and the other is the interest in
acquitting the accused when he is in fact innocent. A type 1 error occurs when a
factually innocent person is convicted and a type 2 error occurs when a factually
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