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Introduction

1. Aim and Scope of the Research

This thesis sets out to describe and analyse changes in the Russian terminology of economic
law since perestroika (1986-98) against the background of social change. In the changes in
Russia since the beginning of perestroika economic factors have been central. Dogmas have
been abandoned. The effect of the reintroduction of legal private enterprisc has been profound.
The introduction of more and more clements characteristic of a market economy can be expected
to have caused substantial changes in the Russiar. terminology of economic law for the
following rcasons. First, the decline in influence of Soviet ideology (and the simultancous
emergenee of a new understanding of the concept of law) and the abolition of a planned
economy can be expected to have made part of the terminology (i.e. terms relating to a planned
economy and tcrms whose meaning was bascd on purely ideological categories) obsolete and,
at the same lime, to have made possible the introduction of what used to be referred to as
bourgeois vocabulary (i.e. terms relating to pre-Revolutionary law and/or the laws of capitalist
countrics that had previously been taboo with respect to Soviet society). Secondly, market-
related economic concepts and practices had cither fallen out of use in Russia after 1917 (or, at
the latest, after the NEP period) or had had no precedents at all in Russia, and it may be
expected that economic regulation of these has created a necd to name them and thus extended
the terminology. Thirdly, the fact that Russian economic legislation since 1986 has been
modelled largely on the legislation of West European and American market economies and, in
many cases, has been drafted with assistance from foreign advisers, is likely to have affected
the terminology used in these laws.

The rescarch is intended to make a contribution to the study of linguistic change resulting
from social change since perestroika. The social motivation of linguistic change is most easily
demonstrated by change in vocabulary (COMRIE ct al. 1996: 185). Previous investigations of
lexical change since perestroika have drawn their information, primarily or exclusively, from
newspaper articles, in order to ensure that as many contexts as possible, of as recent a date as
possible, are included. In most cases they cover the whole of the vocabulary, with a view to
illustrating the great variety of changes involved. As far as the analysis of change of meaning is
concemed, such a procedure is bound to lead to simplification (Popp 1997: 5). The present
thesis deliberately restricts its area of research in various ways. First, it will only investigate
changes in vocabulary that represent semantic change or that can be related to changes in the
speakers’ attitudes or societal values: any other change (related to stress, orthography, etc.) will
not be considered. Second. and more imponantly, it will focus on a group of words that is
closcly defined in two ways — (i) thematically, in that these words must form part of economic
terminology, and (ii) in relation to the type of text in which these words are used, namely legal
texts, in particular laws. From the very beginning of perestroika economic change— to a much
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greater extent than political change — has been miirrored in legislation (FOSTER-SIMONS 1989:
354). This makes legislation on economic law a particularly valuable source for investigating
the relationship betwecn post-perestroika social change and changes in Russian legal
terminology. The use of words will be analysed not only from the point of view of a comparison
between the periods before and after perestroika, but also within the post-perestroika period
itself. For this purpose. legislation related to specific branches of economic law such as
ownership law will be analysed carcfully over time, thus providing a context that is even more
clearly defined. By comparing laws that were passed within a certain legal branch before and
after perestroika in chronological order, it will be possible to determine not only changes in the
usc of specific terms, but. perhaps even more importantly, the rclationship and interaction
between the various linguistic processes involved. It will be possible to determine: how
terminological gaps arc filled that may arise because of ideological change or because of the
introduction of new realitics to post-Soviet society; whether the frequency of English
borrowings varies with respect to the area of economic law; whether any trends since
perestroika can be determined: and so on. An attempt will also be made to discover whether the
use of legal terms varies depending on the position which the legal text in which they occur
occupies within the hierarchy of legal texts. It is possible that the way legal terminology is used
in the Russian constitution differs in some respect — for example, as far as the frequency of
English borrowings is concemed — from the vocabulary used in regulations published by the
Ministry of Finance, or in commentaries written by legal scholars. The thesis will attempt to
determine as precisely as possible the time of borrowing in each case: a distinction will be made
between borrowings that have occurred since perestroika and reactivated borrowings that had
entered the Russian vocabulary previously. The meanings of borrowings will be compared to
their meanings in the loaning language. This aspect is of great importance for legal practice, but
so far has rarcly been addressed. The study will also investigate whether the meanings of pre-
Revolutionary terms that have been revived since perestroika differ from their original senses.
Up to now this problem has often been neglected. Finally, the rcnewal of the Russian
terminology of economic law will be viewed from a historical perspective, by comparing it with
previous periods of major change.

2. Definitions

(i) Legal terminology

A distinction may be made between, on the one hand, technical and scientific terminologics
and, on the other hand, terminologies of the social sciences. These two groups differ in, among
other things, their communicative purposes (SCHIPPAN 1992: 23). The basic function of law is
to regulate social relationships, and legal thinking always starts from, and is directed at,
everyday lifc. Thercfore legal terminology must, to a greater extent than other terminologies.
take up. and adapt to, changes in mcaning. In other words, it lies in the nature of law that legal
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terminology is characterized by a certain ‘closeness 10 the standard language’ (DIECKMANN
1975: 89). This is mirrored in the fact that a relatively large number of legal terms are formed
on the basis of everyday vocabulary. According to PIGOLKIN (1990: 70). this is always done by
narrowing the general meaning of the word. However, expansion, specification. and
substitution are also potential means of legal term formation (HorMANN 1992: 128). Changes
in the gencral meaning of those words, as resulting, for example. from changes in socictal
vatues, may affect their legal meaning and may even determine whether or not a word continues
to form part of the legal terminology. This is demonstrated by the effects of the changes in
socictal values in Russia following the October Revolution which led to the exclusion of a large
number of pre-Revolutionary commercial terms from the legal terminology. Morcover, the
terminological motivation of the vocabulary used in laws depends, to some extent, on the
understanding of the role of law prevailing in society and the kind of communicative purposes
the law intends. This aspect is important when comparing Russian legal terminology before and
after perestroika. Before perestroika laws were, in many cases, regarded as propagandistic
rather than legal documents (PIGOLKIN and RACHMANINA 1989: 11), involving the deliberate use
of catchwords. rather than legal terms. It is one of the aims of my rescarch to account for the
gradual changes in terminological motivation that have occurred as a result of the decline in
influence of Soviet ideology since perestroika. Consequently, in order to present as complete a
picture as possible of the changes in the Russian terminology of economic law and to do justice
to the close relationship between legal terminology and the general vocabulary, it will be
necessary to take into account changes in the general meaning of the words concerned, and to
adopt rather broad definitions of legal terms: for example, a word (or a phrase) defined in
legislation may also have a meaning which has not yet been clearly defined in legislation., or
which so far has not been introduced into legislation, but is regularly used in legal texts other
than legislation. A word (or a phrase) will be regarded as a legal term, if it has been defined in
legislation or other legal texts. Thematically the terms refer to (i) basic concepts of a planned
economy and a market economy, (ii) legal entities participating in economic relations, and (iii)
economic activities, transactions, and contracts currently provided for in Russia.

(ii) Economic law

The term economic law will be used to refer to all legal regulations conceming (i) the
relationship between the state and the economy, (ii) the organization of the economy as a
whole, or (iii) the activity of individual enterprises (i.c. commercial law). Hence all those
regulations of civil, constitutional, administrative, and criminal law that determine the economic
system and regulate economic behaviour will be included. This meaning of economic law
should not be confused with the concept of xo3sficTeenHoe npaso, which is generally rendered
as ‘cconomic law’ in English (for example. BurnLer 1988: 242-60) and is closely related to a
planned economy. Even in that context it covers only part of the economic relations, namely

those ‘arising between (socialist) enterprises in the process of directing and carrying on
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cconomic activities, having a planned character, and connected with the management of socialist
ownership’ (Bunir 1988: 252), cxcluding the relations between citizens infer se and with
cnterprises. Special atiention will be paid to ownership law, which is playing a crucial role in
the changes of the economic order. It was formerly highly ideologized and represented the
central feature of socialist law (BRUNNER 1986: 192). It provides a particularly good illustration
of the cffects of social change on legal vocabulary.

(iii) Continental European Law and Common Law

In comparative law the legal systems of the world are classified into legal families, according
1o the juristic style of a legal system, which can be determined from its historical development,
its distinctive mode of legal thinking. centain legal institutions. its sources of law, and its
ideology (ZwrIGERT and KOET7. 1992: 68-73). All classifications agree that the Common Law
family (which includes English and American law, but excludes Scottish law and the law of the
Channel Islands) must be classified separately from the legal systems of the European
Continent. While the juristic style of the latter has becn profoundly shaped by Roman law,
England never had a comprechensive reception of Roman law, which has led to basic differences
in legal thinking, legal institutions, and legal sources between the Common Law and
Continental European law. It is disputed whether the legal systems of the European Continent
should all (except Nordic law which stands by itself) be put in one legal family (‘Romano-
Germanic’, DAVID and BRIERLEY 1985: 22), or whether a distinction should be made between a
Germanic and a Romanistic family (ZwaGRT and Kokrz 1992: 69-70). However, the
Romanistic, Germanic (and Nordic) systems clearly have a closer relationship with cach other
than with the Common Law, and for the purposc of the present study it is sufficient to refer to
both of them as one group, which will be called *Continental European law’.

(iv) Perestroika

The term perestroika is gencrally applied to the political and cconomic reform programme
carmied out in the Soviet Union after M. S. Gorbachev had taken over as general secretary of the
Communist Party on 12 March 1985. However, the official focus of perestroika shifted
considerably over the following years, as is demonstrated by the successive appearance of some
of the key clements of perestroika: the discussion of the concept of npaBoBoc rocyrapeTso
‘legal state’ which started (officially) with the 1987 Party Congress: the discussion of the
political monopoly of the party which started in 1989 (Fra.DBRUGGE 1993: 52) and led to the
rcmoval of the Party’s lcading role from the Constitution in March 1990 (by an amendment of
Art. 6); and the introduction of private owncership of the means of production in 1990 (An. 7
Para. 1 ZoS SSSR 1990; scc also Ant. 17 point 2 ZoS SSSR-rroOeKT 1989). Only as the
political leadership gradually became aware of the extent of the political and economic crisis
was a reform strategy developed, which became more and more radical as reform itself created
new problems. The changing meaning of perestroika reflected the leadership’s changing
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understanding of the nature of the crisis, and it is therefore appropriate 10 regard perestroika as
a ‘lcaming process’ rather than an articulate policy (FELDBRUGGE 1993: 55). Thus, dating
perestroika depends on the arca of rescarch under consideration. Linguistic studies
investigating the vocabulary of perestroika usually follow the dates of Gorbachev’s leadership
and take the year 1985 as a starting point (see, for example, STEPHAN 1993: 334 where the
period before1985 is called ‘pre-perestroika’ and the period after 1991 “post-perestroika’). For
the purpose of the present study, however, the relevant question is when perestroika began 1o
be reflected in economic legislation. Within the context of the gradual transformation of the
economic order of a planned economy by introducing more and more elements of market
economy, perestroika is taken to refer only to steps leading 10 the creation of private enterprise
in Russia. The need for far-reaching reform of the economic system was first expressed by
Gorbachev on 25 February 1986 in his report to the 27th Party Congress. The first law
officially recognized as a key document of perestroika was the law *On the State Enterprise
(Association)’ adopted on 30 Junc 1987 (FuDBrRUGGE 1993: 58; ButLer 1988: 255;
PrRESTROIKA 1988). The starting point for my rescarch, however, is the adoption of the law
‘On Individual Labour Activity® of 19 November 1986 (ZoITD 1986). This law legalized a
wide range of privatc cconomic activities which had formerly been treated as criminal. The
broad campaign that was waged against (so-called) non-labour income (HeTpyoBbie JIOXO/BI)
in May 1986 in the form of three cnactments ‘On Measures of Strengthening the Struggle
against Non—Labour Income’ issued by the Central Committee of the Communist Party, the
USSR Council of Ministers, and the Presidium of the Supreme Soviet (SP SSSR 1986, No. 21,
item 119-21; VVS SSSR 1986, No. 22, item 364) demonstrates that there was no clear intention
to introduce private enterprise until the drafting of the law ‘On Individual Enterprise’ began.
Scholars disagree on what its purpose was: lo remove barriers for the development of
entreprencurial activity (BRAGINSKII 1993: 367-8: FrLbBRUGGE 1993: 58) or to decriminalize
existing privatc activity (STEPHAN 199): 46). IorvE (1988: 64) sces it even as a deliberate
continuation of the May cnactments. Whatcver the legislator’s intention was, the law gave rise
10 an upswing in privale initiative which soon made further legislation necessary. It represents
the first step towards the creation of a legal private sector and may therefore reasonably be
regarded as the starting point of the transformation of the Russian economic order.

(v) Borrowing

Lexical borrowing is a result of language contact. ‘Contact” will be understood in a wide
sense, including not only geographical proximity but also trade rclations and other types of
cultural contact (BYNON 1977: 216). Borrowing will be defined as a process involving ‘the
attempted reproduction in one language of pattems previously found in another® (HAuGeN 1950:
212). Particular attention will be paid to loanshifts, i.c. the cxtension in sphere of usage of
words in conformity with foreign models (HauGeny 1950: 219-20; WEINREICH 1968: 48-50).
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The second aspect is of particular importance when analysing Russian legal terminology since
perestroika.

(vi) Catchword

The meaning of catchword is best defined through its function to influence the formation of
public opinion by expressing, in a condenscd form, part of ideologies or political programmes.
*A word is not a catchword, but it is used as one’ (DIECKMANN 1975: 102). A catchword is
cffective because of its vagueness, generalization, and emotive components. A comprehensive
account of rescarch on the concept of catchword is provided in DIEKMANNSHENKE 1994: 8-23.

(vii) Taboo and Euphemism

Taboos exist in all cultures, referring to centain realities which socicty wishes to avoid. Social
taboos affect the social and expressive meaning of lexemes (LYons 1981: 151). Verbal taboos
show that the social value of a word is just a matier of convention (Hupson 1980: 53). My use
of the term taboo is based on the observation that in officially approved language during the
Soviet period before perestroika there was not only an atiempt to restrict the meaning of some
words exclusively to cither capitalist or socialist contexts, but also that a convention had
developed to regard words that referred exclusively to capitalist countries as taboo with respect
to the Soviet Union. The introduction of these words into Russian legal terminology after
perestroika was, in many cases, camricd out gradually, by using temporary substitutes. The
usual way of coping with linguistic taboos is to develop euphemisms and circumlocutions
(WARDHAUGH 1992: 236-8: LYons 1981: 151). a stratcgy that is illustrated by the varied ways
of how ‘to die’ may be referred to in many languages. In this study the term cuphemism will be
used to refer to both the substitute terms that were used in Russian legal terminology before
perestroika in referring to realities that were taboo with respect to the Soviet Union. and to the
temporary substitutes uscd after perestroika in legal terminology as a means of preparing the
introduction of formerly tabooed words.

3. Sources

The primary sources are of two kinds: (i) those that form the corpus from which the terms to
be analysed have been chosen. and (ii) other original documents consulted for additional
information and cvidence. A list of all sources is presented below (pp. 167-82).

(i) The Corpus

(a) Legislation

As thousands of legal acts on economic law have becn passed since November 1986, a
sciection has been made. The 1993 Constitution of the Russian Federation has been included to
the extent that it embodics the most basic principles of the economic system (in particular, Arts.
7-9, 34-7 KonsT. RF 1993). Russia. unlike most countrics whose legal systems represent
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European continental law, has never had a commercial code. Despite its name the Ustav
torgovyj (Vol. X1 part 2 of the 1832 Svod Zakonov) did not represent a commercial code as it
included only administrative and financial regulations (SEREENEVIC 1994 (1914): 36-7). Since
perestroika this tradition of rcgulating commercial law as part of civil law has continued. Hence
those parts of the main civil law codifications — the 1991 ‘Fundamentals of Civil Legislation®
(Osnovy 1991) and, in particular, the Civil Code of 1994 (GK RF 1 1994) and 1995 (GK RF
I1 1995) — that relate to economic relations have been used as sources. However, the
provisions in these codices are rather gencral, and many aspects of cconomic law are not dealt
with at all. Comprehensive regulations arc to be found in laws devoted o single issues such as
ownership, leasc, competition, trademarks, or advertising, and a large number of such laws has
been included. Other kinds of legal acts, such as decrees (issucd by the president, the Supreme
Soviet, or the govemment of the Russian Federation) or regulations (c.g. those passed by the
Ministry of Finance or the Central Bank), have also been analysed. Presidential decrees, in
particular, played an important rolc in implementing cconomic reforms, especially during the
carly pcriod of perestroika, when the parliament was still too weak to adopt major laws.
Finally, drafts of laws have also been used. If compared with the final version of a law they
help to provide a clearly defined context for investigating terminological change.

(b) Legal Texts other than Legislation

In order to obtain a more reliable and complete picture of changes in the Russian terminology
of economic law, and to determine changes of mcaning on a broader evidential basis, six types
of legal text other than legislation have also been included.

(i) Legal commentarics on specific laws. Commentaries on specific laws written by legal
scholars hardly existed in Russia until perestroika. For example, no commentary existed 1o
interpret the 1978 RF Constitution. NUBBERGER (1998: 85-6) rightly views this phenomenon as
reflecting the minor importance that was gencrally attributed to discussing controversially, and
commenting on, legislation and jurisdiction. a fact which in her view was mainly duc to centain
basic ideological positions. Since perestroika. however, all major laws have been accompanied
by several commentarics.

(i1) Legal documents reflecting Russian legal practice and economic life since perestroika.
This includes. for example, model contracts and statutes. published in textbooks and manuals
for entreprencurs or newspapers, and other legal documents, such as the draft of the model
programme of cnterprisc reform published by the Ministry of Economics (Trovala
PROGRAMMA 1997).

(iii) Judgements adopted by the arbitration courts. They provide a valuable source to the
cxicnt that the meaning of certain terms is developed in order to solve a juridical problem.
However, jurisdiction is still very poorly documented in Russia. Only a tiny proportion of the
activities of the commercial arbitration courts is covered by the joumal Becruuxk Bbiciiero
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ApGutpaxHoro Cyaa PO (VVAS RF). Occasionally other journals and newspapers document
specific rulings: see, for example, the scction apGurpaxHas npakTuka in £Z, ¢.g. 31/96: 24).

(iv) Legal and economic monolingual dictionaries and encyclopaedias published since
perestroika. From thc immense number of publications in this sector the most authoritative
were chosen.

(v) Legal and economic studics on changes in the economic order, published as textbooks,
monographs, or articles in jourmals such as l'ocydapcmeo u npaso (GiP), Poccuicxan
rocrmiaguest (RJu), or I1paso 1 axonomuxa (PE). Countless studics have been published on the
meaning of terms relating to the market economy, including recent borrowings from English.

(vi) Articles written by legal or economic experts in both semi-specialized publications such
as the newspapers Jxonomuxa u wuzns (1990-8) and Kommepcanms, and non-specialized

ones such as Mockosckue Hosocmu (1989-92; 1996).

(ii) Other Primary Sources

1. Repealed Russian commervial legislation (which was in force before 1917, or during the
period between 1917 and 1986). Used in order to determine the original meaning of pre-
Revolutionary terms revived after 1986, to investigate changes of meaning during the Soviet cra
until 1986, and to compare it with recent codifications (such as the 1993 Constitution of the
Russian Federation and the 1994-5 Civil Code).

2. Pre-Revolutionary textbooks on civil and commercial law as well as legal dictionarics
published beforc 1917. These sources are particularly important as they reflect not only
legislation but also customary iaw, which in Russia remained the only legal source! for many
institutes of commercial law for much longer than in West European countrics (SERSENEVIC
1994 (1914): 4). By the end of the nineteenth century jurisprudence was highly developed in
Russia. Among the textbooks chosen are those on civil and commercial law published by
SEREENEVIC in frequent editions until the Revolution: they have now been republished (in 1994
and 1995 respectively) and are once again cnjoying widespread csicem (sec, for example.
Mamtrmov 1996: 47).

3. Foreign legislation. in order to trace and analyse both recent and earlier foreign influence
on Russian legislation and terminclogy. This includes the French Code Civil of 1804 and the
German Biirgerliches Gesetzbuch of 1899, both of which strongly influenced not only Russian
legal terminology, but also the Russian legal system. This fact determines the way in which
Russian legal terminology has changed since perestroika to a greater extent than is often
assumed. Other, more recent, foreign legislation providing models for Russian post-perestroika

*The concept of legal source compnses both wnitten law (legislation, doctnnal or scholarly wnting, judicial
deasions) and unwntten law (customary law, gencral Icgal prninciples underiving the legal system) (CREIFELDS
1992: 924, s. v. Recht). Each legal system has 1ts own hicrarchy of legal sources (DE CRUZ 1995: 28).
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legislation includes the Dutch Civil Code (the most recent West European civil law
codification), and American corporation law.

4. General monolingual dictionaries and encyclopacdias, in order to establish the general
meaning of the terms concemnced and to account for changes in meaning. A large number of
terms which have becn used in Russian legislation since 1986 were unknown in Soviet
legislation. In officially approved contexts they were formerly regarded as ‘bourgeois’ and used
only in referring to capitalist countries. In order to trace the change in the connotative meaning
of thesc words facilitating their use as legal terms within Russian law, cntries in SSRLJA 1950-
65 have been compared to those in SSRLIA  1991—, and cntries in OZegov’s dictionary

(published in frequent cditions between 1949 and 1988) have becn compared to those in
O#zxov and SVEDOVA 1992 and 1997. A particularly valuable source is TS 1998, which
describes itself as a ‘model of the lexicographic description of linguistic dynamism® (TS 1998:
10). and 1akes into account changes both in meaning and in the frequency of words.

5. In an antempt to take into account the terminology used by Soviet scholars before
perestroika in publications investigating the legal and economic systems of capitalist countries
tcrms have been cxcerpted from the most authoritative jourmnal in this arca, Muposan
IKOHOMUKA 1 MexOynapoonbie omuowentn (MEIMO) (1-6/1957; 1958-63; 1970; 1975;
1977-80).

(4) Previous Research

Although a great deal has been written on the language of perestroika, no special
investigation has yet been carried out into its effect on the Russian terminology of economic law
(nor legal terminology in general. for that matter). However, some studics touch upon or are
closely related to this subject. They include (CoRTEN 1992), or arc specifically concemed with
(NiurEx 1990, HAUDRESSY 1992, RAntiMAYR 1991, FErM 1994, Popp 1997), the Russian
vocabulary of the perestroika period and comprise, inter alia, werms of economic law.
However, the legal terms in question are not investigated in the context of legal texts. To the
prescnt rescarch these studics are related only in so far as they provide additional information
about the general meaning of the terms concerned. This is also true of KITAJGORODSKAJIA 1996, a
study focusing on basic Russian terms relating to a market economy. Her analyses are mostly
bascd on newspaper articles: only in a few cases arc definitions additionally quoted from legal
texts. The author describes the extent to which the transformation of the Russian economic
order led to the whole system of traditional values and norms being reversed (pp. 163-7) and
mentions the effects of the ideologization of economic terminology during the Sovict period
until perestroika, a development which she puts down to the existence of a planned cconomy.
However, in order to account for the degree to which Russian legal terminology was influenced
by Sovict ideology before perestroika it is necessary to consider the content of Soviet ideology,
in particular as related to the understanding of the role of law, as it is not obvious why a market-
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based system might not also lead to an ideologization of economic terminology. This problem is
investigated in the present thesis (pp. 28-33). She goes on to examine a variety of processes
such as de-ideologization of meaning, the rchabilitation of concepts and words relating to a
market economy, the revival of pre-Revolutionary terminology, semantic derivation, and the
recent borrowing of intemational terminology. However, the way in which the terms are
classified often scems rather arbitrary. The value of the entrics in HAUDRESSY 1992 is reduced
by the fact that no references are given to the sources of her examples (said to be taken from
newspapers and journals), which is particularly surprising in view of the fact that HAUDRESSY
herself stresses the *socio-historical interest’ of her quotations (p. 10). The terms of economic
law included in Popp 1997 are, in some cases, simply listed, without any indication of their
meaning, context, or source; in other cases, the comments are superficial and. sometimes,
mislcading. A numbcr of works are devoted to individual {or small groups of) borrowings
from English. including some terms of cconomic law, illustrating their general meaning (again
without referring to their use in legal contexts). See, for example, the treatments of Gpokep
‘broker’ (PoDCASOVA 1994a: 50-4), oddunop ‘off-shore” (PopCasova 1996), puarrop
‘realtor’ (PODCASOVA 1994b: 53), smaunr ‘leasing’ (KATUNSKAJIA 1993¢: 48), Hoy-xay ‘know-
how’ (KATuNSKAJIA 1993¢: 50), Bayuep ‘voucher’ (PODCASOVA 1995b: 62-3; KARPINSKAJA
1993: 61), and cnoncop ‘sponsor’ (LARIONOVA 1992). RATHMAYR 1991 and FErM 1994 also
provide classifications of the qualitative changes in the lexicon since perestroika, which also
affect the terminology of economic law. These classifications may serve as a basis for
discussing the results of the analyses presented below within a broader context. They include,
in particular, (i) the revival of pre-Revolutionary terminology; (ii) change in meaning.
comprising both shifts in connotation and the reorientation of nominalization: and (iii) the
formation of new words, including borrowings from English, new calques of words from West
European languages. and new denivations from Russian stems. Finally, mention must be made
of a number of legal studies which discuss the origin of single Russian terms relating to the
market cconomy, including recent borrowings from English, and camry out a comparative
analysis. investigating the meaning of the term in question in various legal systems. Thus Braov
1996a describes how nu3unr ‘leasing” emerged in Russian usage and compares this with
American and English usage of leasing. BLov 1996b subjects the term ToBapHbift 3Hax ‘trade
mark’ to similar treatment. MilL"CAKOvA 1996 is concemed with the meaning of mucTvHr
‘listing’ and discusscs the question whether the Amenican or the German system of listing is
better suited to the Russian legal system. PARARUK 1995 investigates the meaning of
HCAOOPOCOBCCTHAN KOHKYpPCHIHA ‘unfair competition’ and discusses its significance in Russian
legal terminology against the background of the continental European and Anglo-American
legal systems respectively. A number of studies are concemed with the meaning of TpacTt
‘trust’ and the transplantation (rather unsuccessful, so the authors suggest) of this concept.
which is deeply rooted in Anglo-American law. into the Russian legal system, which is based
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on Continental European law (LAcHNO and Birgukov 1995, ANDREEV 1994, and RiaBov 1996).
These analyses arc valuable in that the legal meaning of the terms is investigated. However, they
cover only certain aspects of the questions raised in the present rescarch, and they concern only
a tiny proportion of the terms under consideration.

(5) Analysing Change of Meaning

An important aspect of the rescarch is semantic change. The meaning of words is leamed
and matntained by the usc to which language is put in communication (LYons 1977: 4). In
communicating there is no direct evidence of the uaderstanding of utterances, only of their
misunde~tanding. Generally, understanding is taken for granted. ‘Whether we have or have not
the same “concepts™ in our “minds” when we arce talking to one another is a question that cannot
be answered otherwise than in terms of the “use™ we make of words in utterances’ (LYONS
1968: 411). Probably everyone would describe the meaning of a word in a slightly different
way; however, the aim of semantic study is (o account for the degree of uniformity that makes
normal communication possible (ibid.). Thus it is not only unnecessary, but even inappropriate
to supposc that words have a fully-determined meaning that exists independently. Indeed the
meaning of a word is taken to be fully reflected in its contextual relations (Lyons 1977; 572).
The meaning of a word can only be revealed by making statements about the way it is used in
specific contexts — by making statements both about its reference (or ‘denotation’) within
thesc contexts, and its sense, ic. its place in a system of relationships which it contracts with
other words of the lexicon. as in cascs of synonymy or antonymy. Semantic change is entirely
dependent on synchronic meaning. Hence the study of change of meaning must be based on the
analyscs of contexts. The meaning of a word has changed. if the range of contexts in which it
occurs has changed. The semantic changes that have occurred in the Russian terminology of
cconomic law since perestroika concem both denotative and connotative meaning. Changes in
denotative meaning will be traced and described by analysing the contexts in which the terms
are used in legislation and other legal texts. To identify changes in connotative meaning.
however, additional sources will also be consulted, in panicular monolingual general
dictionaries. The use of a word in one range of coniexts rather than another creates a set of
associations between the word and whatever is specific of its typical contexts of occurrence.
Thesc associations will be referred 1o as connotations (LYons 1981: 150). Connotative meaning
indicates communicative conditions of a word’s or a phrase’s usage. The changes in connotative
meaning have occurred as part of a fundamental semantic change that occurred within the
Russian vocabulary after perestroika. In this study the foremost conditions of usage are those
shaped by the socio-political conditions of society.

Obviously, for detailed analyses of contexts dictionanies can be expected to be helpful tools.
since lexicographic examples. i.c. contexts of usage, are often provided and statements of
meanings arc denived from concrete utterances. However, a distinction must be made between
lexical meaning and lexicographic definition. The meaning of lexicographic definition will be
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understood to refer not only to the statement of meaning. but also to thc examples of usage
which are often used as ‘disguised definitions’ and thus have a defining function too (MARTIN
1989: 602). This approach was also chosen by FARINA 1992: 76 for her study of entrics in
SSRLJA 195065 and SSRLJA 1991-, as in Russian dictionaries the ideological influence is
particularly noticeable in the illustrative matcrial (Gouws 1993: 278). Whereas lexical meaning
is a value that is derived from all references and sense-relationships of a word in all concrete
utterances, the data used by a lexicographer to create his definitions are only individual contexts.
Since the lexicographer’s understanding of the system of language and the variety of usage is
never complete (ZGusta 1971: 26), a lexicographic definition can be regarded only as ‘an
approximation of lexical meaning’ (FARINA 1992: 70). Apart from the practical considerations
that limit a dictionary definition (LANDAU 1989: 121, 136-7; Zcusta 1971: 255; FARINA 1992:
71) there are social considerations which may affect it in an even deeper, and at the same time,
subtle way. The problem is that socictal changes, as they may be documented in lexicographic
definitions, may be the result of real changes in the usage of a word. However, it may also be
the case that a certain change of social values has affected the lexicographer's personal attitudes,
which are then reflected in the statement of meaning, chosen examples, stylistic remarks etc.; in
this case, a real change in the usage of a word need not necessarily have occurred (FARINA
1992: 72). In other words, a change in lexicographic definition nced not reflect a change in
usage, and vice versa. In general, however, it can be assumed that changing socictal views will
cventually be expressed in lexicographic definitions. There are also extemal factors that
contribute to dictionaries’ expression of changing societal views: lexicographers usually write
for their readers, on whose opinion they depend if they want their dictionaries to be sold and
read. In the Sovict Union there were other factors cnsuring that dictionaries reflected only
officially approved socictal views. Soviet lexicographers did not depend on market
considerations, since most dictionarics were made by collectives of workers in the State-
controlled Academies of Sciences and published by State-run publishing houses. However,
they had to consider the ruling ideology and adjust the content of their entries accordingly. This
requirement was made particularly difficult to fulfil as lexicographic projects had to remain
politically correct throughout their duration, even though the meaning of ‘politically correct’
changed from year to year (FARINA 1992: 74). The definitions of words could change from one
cdition of a dictionary to another, according to the prevailing political preferences (KEIPERT
1992: 381). Morcover, during Stalinist times (1924-53) a habit developed to purge card
indexes and to destroy lexicographic material (ZAsiAVSKY and FaBris 1982: 389). Probably the
most famous example is that of JA. K. GRror's dictionary (Gror 1891), which had becn
concceived in the 1850s. It had been appearing in instalments since 1891; in 1937, however, its
index, by then consisting of three million cards, was ‘freed from ideologically alien material’
(Diisov 1974: 211), and the dictionary’s publication, having only reached the letter O, was
stopped (JacHNow 1990: 2312-13, Can.n 1958: 108, FARINA 1992: 83). In centain scmantic
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ficlds, including the political, legal, and economic spheres, a major task of lexicographic
definition during the Soviet period until perestroika was, wherever this was possible, the
further spread of views and values provided by the Communist Party, i.e. by the reigning
ideology chosen to legiimize the Party’s power. Lexicographers were supposed, in these cases,
to concentrate not on defining lexical meaning objectively, but rather on directing the readers’
views towards the views dictated by the Party. KeiPtRT 1992: 386 justly identifics as two of the
sorest points concerning Russian lexicography during the Soviet era (a) that dictionaries were
made ideologically uniform — systematically, though with varying intensity — by eliminating
or overlooking unwanted words or meanings, and (b) that, at thc same time, there was an
almost complete lack of cntical accounts. which would document this process of scvere
secmantic impovenshment and bring it to public attention. KAlakuckasa 1991, who in
describing the qualities of the Pyccko-anoxckuit cnosaps (1988) reveals fundamental
shortcomings of Russian lexicography during the Soviet period and shows with the example of
moral and ethical vocabulary that ‘only part of the words® meanings were revealed® (p. 105), is
onc of the first of such attempts. Dictionarics are artefacts which are designed in a specific
social context and thus should by no means be considered as culturally neutral. The influence
that Soviet ideology had on lexicographic definition in Russian dictionaries published in Soviet
times reflects the overall influence it had on the whole of Soviet society, including the legal
sphere — legislation. jurisdiction, and jurisprudence. To some extent, this influence is
acknowledged by SVEDOVA. who writes in her preface to OG0V and SveEDOVA 1992:

TOT CN0Bapb MNOJHOCTBIO  OCBOBGOXIACH OT TeX HAaBA3bLIBABUIMXCA  M3BHC
HACQJIOTHYCCKHX M NOVIMTHYCCKHX XapaKTCPHCTHK M OIICHOK HMEHYEMbIX TOHATHH,
KOTOPbIE B TOR WM HHO# CTCIICHH TIPHCYTCTBOBAIH B NMPCObUIYIHX W3fanusX [...] u ot
KOTOPbIX HH aBTOPbI, HH PellakTop He B cHJlax GbutH ocBOGOIMTLCA. Tenepb Bce TakMe
XapaKTCPHCTHKH H OLICHKH MOC/ICAOBATCILHO YCTPAHAJIHCh, TaK XE KaK TCHACHLUHMO3HO
OKPAIlICHHbIC [IPUMCPbI  YINOTPCONCHHA M TIOMCTBLI, HACHIBLCTBCHHO OTHOCHBIIIHC
HEKOTUPBIE CJ10B2 X cepe ycTapeBiiich nckeuky (p. 4).°

Taking into account the ubiquitous presence of Soviet ideology and its influence, not only on
dictionary definitions, it can be assumed that the ideas Russian people had about the meaning of
certain words and about the way to use them was influenced. possibly even determined, by the
way these words were used officially — in dictionanes and elsewhere. However, it has to be
bome in mind that however strong the influence of this official language use on people’s
attitudes, there were always other uses of words as well, not only in the spoken language, but
also in texts published in the samizdat or in the emigré press. Since the beginning of perestroika

this formerly conccaled layer of words and meanings has been revived, and it is one of the aims

! *This dictionary has been freed completely from the ideclogical and pohitical charactenstics that were externally
imposcd and existed to varying degrees in the preceding editons [...] and that neither the author nor the editor
were capable of climinating. Now all these charactensucs and evaluations successively have been removed, as
have the tendennously-coloured examples and styte labels, which perforce atinbuted some words to the sphere of
obsolete vocabulary.'
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of this study to describe and analyse this process as far as it concemns the terminology of
cconomic law.

(6) Historical Background

(i) The Influence of Continental Furopean Law on Russian Law and the Russian
Terminology of Economic Law since Peter |

Peter I's preoccupation with the modemization of Russia along Western lines entailed
drawing on Westemn legal expenience to a greater extent than ever before (cf. Bumier 1988: 19).
This led to a fundamental rencwal of legal terminology following Westem models (see. in
general, KAISFR 1965). The primary instrument in the attempt to modemize Russia was
legislation (Faa.pBRUGGE 1993: 81). Peter | gave instructions for the collection and translation of
foreign laws. from which he selected those he wished to use as models for his own legislation
(Wrrtram 1964, ii., 44). This applies not only to the reforms of the state apparatus and armed
forces (SKRIPLEV 1990: 72; BULER 1988: 18), but also to the attempt to modemize commercial
practices and intensify trade. Up to then Russian commercial life had been regulated primarily
by customary law; it was only now that it began to be regulated predominantly by statute
(FELDBRUGGE 1993: 81). A deliberate attempt was made to make use of Western experience in
tradc and commerce. In 1712, for example. Peter | gave instructions for one or two foreigners
to be engaged to set up the College of Commerce, as there was ‘no doubt that their [foreigners’,
A .R.] methods are incomparably better’ (Ukaz 1712, p. 22; VOSKRESENSKY 1945, I: 205). In
1723 he gave instructions that young Russians be sent to Riga and Reval in order to study
foreign trade methods. New concepts of commercial law were introduced into legislation that
were explicitly based on Western models, such as 6upxa ‘stock exchange’ (RuGIAMENT 1721)
— a concept modelled on the law of old trade towns such as Riga and Reval (WiTiraM 1964,
ii., 154) — and maknep ‘broker’ (REGIAMENT 1721). In 1699 Peter | commanded the creation
of trading companies modelled on the Dutch example (WITTRAM 1964, ii., 44; PaiKov 1955:
284):

MockoBckoro rocyflapeTsa H ropoioBbIX BCAKHX YHHOB KYIICIIKHM JTKIINM TOProBaTh
TaKXe, KaK TOPryioT KHbIX FOCYAAPCTB TOProBbie MORH. KOMMaHHAMH.... (PSZRI, Vol.
3, No. 1706, p. 653).°

The most far-reaching impact of the rule of Peter | on the Russian legal system and its
terminology lics in the framework of legal education he set up. based on forcign (Westemn)
models. As part of his reforn and secularization of the Russian education system (which up to
then had been organized exclusively by the church) Peter | founded the Academy of Sciences,
which opened in St Petersburg in 1725, designed as both a research and a teaching institution.

3 “The merchants of the Moscow State and of all municipal orders shall trade as merchants of other states trade,
with companies...*
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LLaw was onc of the subjects to be pursued. taught in Latin by German law professors (TilLE
1989: 4). The first of these to be invited by Peter I was J. S. Beckenstein from Konigsberg
University (Bumer 1988:19;, Sn.vestri 1993: 7). From then on German legal scholars
dominated Russian jurisprudence in St Petersburg and, from 1758, also at the Law Faculty of
Moscow University, where the first Professors were the German-educated P. H. Dilthey and
K. H. Langer (BRowx 1977: 127 n. 32). The influence of thc German school remained strong
even after S. E. Desnickij and I. A. Tret’jakov, the first Russian Professors of Law, who also
were the first Professors of Law to lecture in the Russian language (TiLLE 1989: 4; BROWN
1977: 127), had been appointed in 1768 (Browx 1977: 121). This onentation towards German
legal thought marks a new era in the reception of Roman law in Russia. Since the beginning of
the tenth century, and especially following the adoption of Christianity by Vladimir in 988,
Roman law (as embodied in the Corpus iuris civilis)® had been conveyed to Russia by way of
Byzantinc law. The first Russian legal documents to mirror this influence are the treaties
conciuded between Kievan Rus” and Byzantium in 911 and 944 (OBOLENSKY 1971: 244). They
are reproduced, in their Slavonic version, in the IToBecTs BpeMeHHbIX NeET, attesting, inter alia,
concepts of the Roman law of civil procedure and inheritance (SALoGuBOVA 1997: 30). The
influence of the church as mediating power is most notable in the imported canon-law texts
asscmbled in the Kopmuas kumra ‘Book of the Pilot’, the Slavonic version of the Greek
Nomokanon, which continued in force until 1917. Byzantine-Roman law affected mainly canon
law, but since the canon-law courts, which gave judgement on the basis of Byzantine-Roman
law, also dealt with matters of criminal and eivil law (SILVESTRI 1993: 4 n. 2) foreign legal
concepts entered civil law. The fact that all major laws adopted until the seventeenth century —
the Pycckast [paspa. the CyneOurks of 1497 and 1550, and the CoGopHoe Y noxenue of 1649
— demonstrate, to various degrees, Byzantine-Roman hentage, has led to the suggestion that
‘Roman law provided Russia and the West not only with a common set of legal distinctions and
a common corcept of legislation. but also with a common legal vocabulary’ (BERMAN 1963:
189). As from the reign of Peter | Roman law was received in Russia in the adaptation made by
Continental Europcan (mainly German and French) law. It was transmitted by the newly-
founded universities and their law faculties to all arcas of sccular law, in particular civil and
commercial law. This influx of Continental European legal thought resulted in an intense
romantization of the Russian legal system. represented by the reception of the French Code Civil

* The Corpus iuris civilis represents the first complete codification of Roman law and was issucd 11t the sixth
century dunng the reign of Justnian. It consists of four books: the Codex constitutionum, a compilation of all
law' in force at the time; the Novellae, laws promulgated subscquently to the Codex; the Digesta or Pandeciae, a
condensation of junsprudence based on extracts of works from important Roman junsts; and the Institutiones, an
clementary handbook based largely on the Institutiones of Gaius.
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of 1804 and, in particular, of German Pandectism’ and its product, the Biirgerliches Gesetzbuch
(BGB) of 1899.

During the first half of the nincteenth century the greatest influence on the Russian legal
system was excried by the French Code Civil. © With the Tsar’s consent M. M. Speranskij
began to draw up a Civil Code on the French model and in 1810 produced first drafts. After
Napoleon’s invasion in 1812, however, the climatc changed and Speranskij was exiled to
Siberia. Under Nicholas 1 he was atlowed back and in 1826 was given the task of collecting and
systematizing all Russian laws, which resulted in the publication of the forty-five volume,
verbatim, chronological collection of all statutes cnacted between 1649 and 1825, the Polnoe
Sobranie Zakonov Rossijskoj Imperii ‘Complete Collected Laws of the Russian Empire” of
1830, and the fifteen volumes of the Svod zakonov *Digest of Russian Laws’ of 1832. In the
latter Speranskij climinated obsolete provisions, applied a loose systematic order, and tried to
introduce French civil-law concepts. Although the need, on the one hand, to adjust these idcas
to Russia’s situation, and, on the other, to avoid changing Russian law hindered this effort
(lorre 1982: 724), the influence of the Code Civil is obvious: it is reflected not only in the
techniques of systematization, the Latin vocahulary, and the legal concepts, but also (AJANI
1990: 57) in the fact that volume X, regulating civil law, contains literal translations of the Code
Civil (see also SILVESTRI 1993: 4, n. 3; SkriPnEV 1990: 72). Russian scholars were mostly
unawarce of the parallels between the Code Civil and the tenth volume of the Svod Zakonov, but
they played an active part in the reception of German Pandectism during the second half of the
nincteenth century. While the govemment was reluctant to carry out a legal reform based on the
German models. the role played by legal scholars and the Supreme Court accounts for the
extent to which traditional Russian legal concepts were replaced by Pandectist models, ensuring
the long-lasting influence of German Pandectism, which subsequently shaped Russian and
Soviet civil law codification.

By the middle of the nincteenth century, cconomic conitions in Russia having changed
immensely, Volume X of the Svod Zakonov had become almost completely outdated (BERMAN
1963: 206-12). The majority of legal scholars pressed for a fundamental reform of the Russian
legal system and, as they were most attracted by German law and the systematic, strictly logical
Pandectist theory, thcy were keen on introducing those legal concepts through their works

% The term Pandectism refers 10 a movement of Roman lawyers in Germany and clscwhere who, since the
sixteenth century, had been producing syntheses of modern Roman law, aiming at presenting its conceplts in a
stnedly logical and orderly way. The Pandecusts viewed law as a closed system of ideas, pnnciples, and
institutions denved from Roman law. The German Biirgerliches Geserzbuch of 1899 1s the product of Pandectism
1n 11s abstracuon, precision, and logical symmetry.

* The Code Civil was adopted, adapted, and copied by many countnes throughout the world, not only 1n Europe,
but also in the Near East, Central and South Amenca, and even some parts of North Amenca. lts extraordinary
influence was due to (i} its very quahity (cohesion, clanty, admirable language, casy flexibihity of expression),
(i) the status and prestige of France in the mincteenth century, and (iii) the intellectual and cultural authonty of
the Code Civil as thc Code of the 1789 Revolution (ZWHGERT and KOTZ 1992: 102-3).
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(Swvestr 1993: 7). Russian textbooks published after 1870 (for example. Crrovic 1886,
1891: FemMent 1902) deal almost exclusively with German, French, and halian legal concepts.

extracted from Roman law and discussed on the basis of forcign (mostly German, but also
French and Italian) textbooks, as if they had force in Russia. and contain a large number of
quotations in the forcign languages, chicfly German. Aspects of Russian civil law arc only
rarely mentioned (see also [orre 1982: 72). The universitics of Moscow, St Petersburg, and
Kazan abandoned the teaching of the Svod Zakonov rules in favour of the more developed
theories of the German Pandectists (So.vestrt 1993: 8). Russian professors spent long periods
of ume in Berlin or Leipzig, and in 1887 the Russisches Seminar fiir Romisches Recht was
founded in Berlin. specifically for training Russian students. As a result of the university
reform of 1864, which put Roman law in the centre of the curriculum, there was a shortage of
lecturers in Roman law and the institute was founded to meet this need. Out of the 26 students
who attended the two-year-course during the existence of the institute (1887-96) 16 were later
cmployced at Russian universities (KAISER 1984: 90-2). The process of the adoption of German
commercial practices and legislation is vividly descnibed in FEMELIDI 1902: 38:

[MpH TONKOBAHHM MHCTHTYTOB PYCCKOIO TOProBOTO [paBa, 4acTo obpallaiorcs K
unocmpannoMy 3akonodameabcmey u vaie — k Fepmanckomy; (11oMuMo 6:1M30¢TH
H TOProBbIX CBA3CH — GOMILINAA YACThL HAIIWX TOPrOBLIX OOLMAEB — IIPOHCXOXICHHS
repManckoro). Hauazna HHOCTPaHHOIo TOproBoro npasa MPHHOCATCA K HaM KOPHCTaMH,
KdK TOProBbic OObIYaH — KYINIAMM: JIOJII0 NPUMCHACMBIC Y HaC MHOCTPAHHBIC HOPMbI
CTaHOBATCA OGLMNACM, YKPCIUIAKITCH, 3aANTHCHIBAKITCA, PH3HAKOTCH CYIOM K CTRHOBHTCH
Kak Obl HallMM JIOCTORHHEM. HHOMa NPAMO NPHHUMAIOTCS HHOCTPaHHbe QOPMYSphI
CReJIOK, Hanp. lambypeckus ycaosusa cmpaxoeanua |...) (original cmphascs).

As a result of the 1864 judicial reform the judges of the Supreme Court had been given
extensive powers. This made it possible for them to develop an claborated case law which was
largely divergent from official legal sources but in complete accordance with the systematic
theories of German Pandectists, as their way of dealing with the desired but politically blocked
reform of civil legislation (SILVESTRI 1993: 9). Although the Supreme Court judges applied
rules that contradicted the Svod Zakonov, they defined their activity as interpretation of exisling
legal rules, trying to create the impression that they were applying Russian law (ibid.). As a
result of their activity a number of basic legal concepts based on Pandectist theorics such as the
notions of ownership and rei vindicatio were de facto incorporated into Russian law (SILVESTRI
1993: 10-19), which led to ‘enormous alterations’ in the legal system (ibid. 19).

The first drafts of a Russian civil code of 1903 and 1905 drew heavily on the German
Biirgerliches Gesetzbuch (BGB) (SiLvestrl 1993: 27-8). Although neither draft was cnacted,
they played an important role as judges and legal scholars used them in practical decisions and

? “When interpreting institutes of Russian trade law we often tum to foreign legislation, and most often 1o the
(German (apart from the closeness also of trade relations a great part of our trade practice is of (rerman origin).
The principles of foreign trade law are brought 1o us by lawyers, as trade practice is brought by merchants; once
foreign norms have been applied here for a long time they become practice, become established. are taken down,
are recognized by the courts, and become as if our property. Sometimes foreign records of transactions are
directly taken over, for example Hamburg insurance conditions |...] (original emphases).’
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discussions (Io+FE 1982: 725). Since then the influence of German and (to a lesser exicnt)
French civil law on Russian and Soviet civil law codification has been profound. This influence
is particularly obvious in the Civil Code of 1922, which is modelled on the BGB not only in the
structure, but also in the content of the regulations and the terminology used: most of the articles
arc literal translations from the BGB (Tnoe 1989: 10). Only the regulation in An.1, according
to which ‘civil rights are protected by the law except in cases where they are realized against the
meaning of these rights in a socialist society during the period of building of communism® (Ant.
1 GK RSFSR 1922: see also Art. § Osnovy 1961 and Art. 5 GK RSFSR 1964, where the
same formula was used) made this a Soviet code. To a large extent the concepts and regulations
were taken over into the 1964 Civil Code (REICH 1972: 322; Tuir 1989: 10; lorrx 1982: 727),
and all recent civil law codifications have remained in this tradition. It should be stressed that on
the eve of the October Revolution Russia had a legal system which formed part of Continental
European law and had its origins in Roman law. Accordingly, the main legal source is wrilten
codes (DAVID and Bru®RLEY 1985: 33; Quaciey 1992: 34). The influence of French and
German civil law had strongly affected not only the formation of the Russian legal terminology.
but also, more generally, the development of the Russian legal system, a fact which must have
determined considerably the way in which Russian legal terminology has changed since
perestroika.

(ii) The Influence of Soviet ldeology on the Russian Terminology of Economic Law

Idcology will be understood as ‘a system of collectively held normative and reputedly factual
ideas and beliefs and attitudes advocating a particular patten of social relationships and
armangements, and/or aimed at justifying a particular pattemn of conduct. which its proponents
seck 1o promote, realise, pursuc. or maintain’ (HAMIL.TON 1987: 38). This definition can be
applicd to all ideologies (as distinct from ideas and beliefs more generally). but it is particularly
well-suited to describe Soviet ideology (BROWN 1989: 2). Soviet ideology is generally claimed
to be based on Marxism-Leninism; however, in fact it is both more and less than the sum of the
works of Marx and Lenin. It is more because subsequent politically authoritative interpreters. in
particular Stalin. added their own contribution, and also the doctrine was codified into a sct of
binding rules and principles applied in contexts often very different from those to which Marx
and Lenin referred: it is less because for most of the Soviet period the political clitc made a
conscious selection from the works of Marx and Lenin, taking the liberty of adding weight to
certain parts of their writings while ignoring others (BRown 1989: 3).

In comparative law the *powerful influence of the Marxist-Leninist ideology® (nE Crtz 1995:
188) is generally taken as the criterion for classifying the legal systems of the Soviet Union and
othcr Communist slates as a scparate legal family representing *socialist law’ (cf. also ZWHGERT
and Kotz 1992: 73; DAaviD and BriEri £y 1985, ConsTANTINESCO 1978). The fact, however, that
a comparison between the ideological dogmas of Marxism-Leninism and Soviet legal reality
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reveals stniking discrepancics (for analyses see Iorrt 1985: 6-10; BRUNNER 1986: 189-91)
shows that in ¢xercising their power (among other things through legislation) Party rulers did
not pay much attention to the actual content of this ideology. For example, despite the dogma of
the ‘omnipotence of the representative body’, the influence of the parliament on legislature was
insignificant (BRUNNER 1986: 191). More important was the claim that the ideology was
universally valid and constituted absolute truth, thus providing a basis for the Party’s monopoly
on recognition and leadership — its *hegemonic power and supcrior authority vis-a-vis all other
institutions and groups within socicty’ (BRowN 1989: 13) —, a principle that was laid down in
Art. 6 of the 1977 Constitution. Even so, part of Marxist-Leninist idcology found its way into
the laws of Communist states. This concems, above all, the economic order, which was based
on the principle of a centralized planned economy (only in Yugoslavia and Hungary were
clements of a planned economy and a market economy combined, when a largely decentralized
system was introduced in the 1950s and 1968 respectively; BRUNNER 1986: 193) and it is most
notable in the implementation of the socialist concept of ownership, which contained a
distinction between five different forms of ownership, ordered hierarchically according to their
idcological value (mirrored in the level of nationalization), with cach one being subject to
different legal regulations. As a result, terms relatng to a planned economy and to Marxist-
Leninist ideology were introduced into Soviet law, partly replacing terms referring to traditional
Roman concepts of civil law that had previously been used in economic law. Of panticularly
far-reaching importance for legal terminology was the fact that coGeTBeHHOCTL ‘ownership’
was no longer viewed as a concept rooted in the Roman civil law tradition but rather, in
accordance with Marxist-Leninist ideology, as a socio-cconomic category — an approach that
was subsequently adopted (rather than anticipated) in both economic and legal scholarly studies
of the concept of ownership (SKRepov 1989: 10). As a result, purely economic (and, from a
legal point of view, meaningless) categories such as the division of objects of ownership into
mecans of production and commoditics were introduced into legislation, while traditional
categones of civil law such as the division of objects into movables and immovables were
climinated. The process of excluding from the terminology of economic law terms relating to
concepts of pre-Revolutionary economic law (and the law of capitalist countries) concems
terms referming both to legal concepts that were no longer provided for under Soviet law, and to
rcalitics that continued to exist, but officially, according to Soviet ideology, were said to have
been abolished. If a need arose to refer to them in legal contexts, cuphemisms were used.
During the Soviet period the meanings of a large number of terms of economic law changed
in that they were subordinated to an ideologically motivated black-and-white opposition. While
terms relating to concepts of pre-Revolutionary commercial law and the cconomic systems of
capitalist countries acquired a negative connotation in official contexts or were taboo with
respect to the Soviet Union, those referring 1o concepts of socialist law acquired a positive
connotation. It was a basic clement of the officially-approved Sovict language to definc legal
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concepts in opposition to the concepts of so-called bourgeois law (NUBBERGER 1998: 84),
which led to a number of legal terms being used in two senses, one referring to capitalist
countries, the other to the socialist system, as illustrated by Stalin’s definition of aeMoxkpaTus
‘democracy’:

Ho yto Takoe naemokpamis? JeMOKpaTHs B KAlHTATHCTHUCCKHX CTPAHAX, FIC HMCKYTCH
aHTArOHUCTHYCCKHE KACChl, CCTh B MOC/CHHCM CYCTE ACMOKPATHA UM CHILHbBIX,
ACMOKPATHst JUIA MMylllcI'o MeHbiuKMHCTBa. [Jemokpatuas B CCCP, HaoGopor, ecTh
ACMOKPATHA JUI TPYASILHXCA, T.C. IcMOKpaTHi U Bcex. Ho M3 atoro creayer, uro
OCHOBBI JIEMOKPATHIMA HapyMIaKYTCA He 1poekToM HoBoAd KonetHtyiwn CCCP, a
OypXya3HbiMH KOHCTHTYUMAMHK. Bor nouemy s aymato, yro Koucrwryuus CCCP
ﬂnggcTcs; ::nuucmcnnuﬁ B MHpC IO KOHIA ACMOKPATHUCCKOA KOHCTHTYIHCA (STALIN
1936: 35).

In other cases new terms were specifically introduced as counter-concepts to bourgeois terms in
order to establish or at lcast emphasize the opposition between the two systems. Sometimes this
was achicved by attaching the adjective ‘conmaimcTHvieckuit® ‘socialist’ to nouns, as in
COLHAJIKCTHUCCKAA COGCTBEHHOCTL ‘socialist ownership®, a concept that was introduced in
1932 (ZoO1 1932) as a basic legal concept and served as a counter-concept to the negatively
connotated  yacTRad  COGCTBCHHOCTL  ‘private ownership’.  Other  cxamples  are
CONMAIHCTHUCCKAR 3aKOHHOCTE ‘socialist legality’, introduced in opposition to the concept of
the rulc of law (BrRAND 1993: 368), and coumManucTHueckoe CcOpeBHOBaHHC ‘socialist
competition®, introduced as opposed to the concept of KoHKyperuusi ‘competition’ (see below,
pp- 127-31). This proccess reflects what has been identified as a basic pattemn of the officially-
approved Soviet language: the polarization of values according to the opposition *Mbl" — “OHH'
(‘we’ — ‘they’) (WEIss 1986: 289; sec also ZrMrsov 1984: xviii). The intention was to
dissociate the socialist system from the capitalist system by stressing vigorously the anti-
bourgeois character of the former, as if merely condemning the capitalist countries conclusively
proved the infallibility of the socialist system. Such oppositions arc undoubtedly charactenistic
of any language of propaganda, but in the officially-approved Soviet language they were
applicd in a particularly deliberate way, including the use of neutral vocabulary, like oTReaBLHLI
‘individual’ and spumbmi ‘visible’ (WEiss 1986: 285-9, where whole lists of attributes,
referring exclusively to cither the capitalist countries or the socialist countries are given), and
the extent to which Russian legal terminology has been influenced and shaped by such patterns
during the Sovict period is greater thap in other legal terminologies. This is partly duc to the
‘distinctly stereotyped nature’ of officially-approved Soviet language (WEIss 1986: 270); sce
also STEPHAN 1993: 335-6), resulting in the fact that, for example, the linguistic similaritics
between the 1936 or 1977 Constitution of the USSR and a report of the secretary-genceral of the

* ‘But what is democracy? Democracy in capitalist countries, where there are antagonistic classes, is. in the end.
democracy for the strong, for the well-off minority. Democracy in the USSR, in contrast, is democracy for the
working people, 1.e. democracy for all. It follows that the fundamentals of democratism are violated not by the
draft of the new USSR Constitution, but by the hourgeois constitutions. This is why [ think that the USSR
Constitution is the only completely democratic constitution in the world.*
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Communist Party arc much greater than those between the German Grundgeset: and a report of
the chanccllor (WEISs 1986: 264). The ‘diffusion of propagandistic elemenis into the legal
language’ (ibid.) results from the Soviet understanding of law as resulting from the basic tenets
of Marxist-Leninist ideology. The Marxist concept of law is founded on the doctrines of
dialectical and historical matenalism (ZWRGRT and Kotz 1987: 297-306): Bunkr 1988: 27-
30). In applying the fundamental thesis of materialism to the social world it is argued that the
basis of any social order is its economic foundation, while pcople’s views and ideas and the
whole of political and legal rules and institutions. i. ¢. the state and the law, constitute the
superstructure. Hence law is not independent and does not derive from any given idea of law
and justice, but mercly reflects the economic foundation and, in particular, the relations of
production. A further proposition states that the cconomic foundation, and with it the
superstructure, alters through history. In the course of its evolution a socicty goes through
vanous stages — from the slave-owner society through medicval feudalism and then capitalism
to socialism, until finally, after socialism, law dies away in a classless society with no necessity
for any legal order (ZwiaGerT and Kotz 1987: 298).

Following the October Revolution the views of Soviet legal theorists differed as to the role to
be played by law during the transition peniod to communism, but no one doubted that law —
viewed as an element of bourgeois society, a tool for oppression by the ruling class — would
die away rapidly (BtTiER 1988: 32). In the 1920s the discussion was dominated by radical
theorists such as P. Stu¢ka and E. B. PaSukanis, who rejected the idea of a socialist law. In the
1930s, however, with the consolidation of the power of the Soviet state under Stalin, this view
became unsustainable. It was officially abandoned on 27 Apnl 1938, during a session of the
department of social sciences at the Academy of Sciences. when A. Ja. Vysinskij, the leading
jurnist of the Stalin era, denounced the views of Pa&ukanis, who had been executed in 1937 as
an ‘enemy of the people’, as nihilistic and antimarxist (Vy&inskp 1949) (BRUNNER 1986: 189
90). Instead. the concept of conManMcTHUCCcKas 3aKOHHOCTL ‘socialist legality’ was introduced
in recognizing that law had to be retained temporarily as a means to construct a socialist society.
According to VYSINSKU's definition law was the totality of rules of conduct which expressed the
will of the ruling class and were laid down in a legislative manner; the application of these rules
was backed up by the coercive power of the state in order to secure, reinforce, and develop the
social relationships and conditions which were agreeable to the interests of the ruling class
(Vyiinskyr 1938: 76). From now on law was seen as an instrument for the advancement
towards communism, determined in its content by the Communist Party, which, as guardian of
Marxist-Leninist ideology, alone possessed the necessary insight into the progress of social
development (BRAND 1993: 367; ZWHGHRT and Kor1z 1992: 299). Hence law was viewed as
determined exclusively by its political function. As it was one of the tasks of politics. and thus
of law, denived from Marxist-Leninist doctrine, to alter the consciousness of individuals, to

purge them of traces of bourgeois morality, and to coach them in socialist thought and
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behaviour (ZWHGERT and Kotz 1992: 299), law was believed to have an educational function
too. This is vividly illustrated in the Soviet constitutions of 1936 and 1977, which contain
provisions such as ‘tpyn B CCCP sBpasiercs OOA33aHHOCTBLIO M ICJIOM HYECTH KaXJolo
CNOCOGHOIO K TPYRY IPKIAHWHE O NIIPHHIMNY: “KTO He paGuTacT, ToT He ecT” [...]" ‘labour
in the USSR is a duty and a matter of honour for every citizen able to work according to the
principle: “he who does not work, neither shall he eat” [...]" (Art. 12 KonsT. SSSR 1936).
Another example is the preamble of the RSFSR Code on Marriage and the Family, according to
which basic tasks of the code include the ‘strengthening of the Soviet family based on the
principle of communist morality’ and ‘the children’s preparation to actively participate in the
construction of a communist society’. It results from this understanding of law that during the
Soviet period laws were often seen as records of social progress rather than legal documents.
This view is expressed. for example, in STALIN 1936: 15 (with respect to the 1936
Constitution). Following the October Revolution the majority of Soviet junists had accepted the
idea that the terminology used in legislation should be freed of its abstractness 'in order not to
veil its Revolutionary nature’ (PiGoilkIx 1990: 20, referring to Soviet jurisprudence of the
1930s). The abstractness of Russian legal language, which was a result of the strong Pandectist
influence in Russia during the last fifty years of Tsarist rule, culminating in the reception of the
German Biirgerliches Gesetzbuch of 1899, was now seen as a remnant of the influence of the
bourgeoisie. In discussing the nature of legal language scholars stressed that terms used in
legislation ‘must not cause any doubt’ (PrizENT 1931: 145) or ‘allow for different
interpretations’ (LAPTEV 1929: 17); in order to be accessible to the masses Soviet laws would
have to be wntten in the ‘language of the masses’ (ibid.) A seeming contradiction was
established between the immediate intelligibility of legal terminology and its abstractness,
without taking into account that from a legal point of view legal terminology needs to be
sufficiently precise in order to be truly intelligible, and that abstract criteria are always needed in
law, whether they are introduced into legislation or jurisdiction. A broad and declarative
vocabulary developed, including such vague terms as ‘to increase, to raise. to strengthen’
(KiriMOV 1991: 57). Because of its generality and ambiguity it permitted, even necessitated.,
extensive ad hoc clarification and elaboration of legislation by administrative bodies (FOSTER-
SiMoNs 1989: 356; KERIMOV 19912 57), thus creating unpredictability and inconsistency in
regulation. This practice began to change, when Gorbachev introduced as the main element of
the npaBoBoe rocyaapcTso ‘legal state’ the concept of BepXxoBEHCTBO 3aKoHa ‘supremacy of the
law’: *'laBHOC 1% XapaKTCPHCTHKH HIPABOBOIO FOCYARPCTBA COCTOMT B TOM. YTOOb! Ha jAcjic
O0CCNICYHTL BEPXOBCHCTBO 3aKoHA' ‘the main charactenistic of the legal state is to actually
provide for the supremacy of the law’ (GORBACHEY 1988: 5). This concept includes, inter alia,
a ‘qualitative aspect’ (BRUNNER 1991: 286) from which requirements as to the use of legal
terminology must be deduced. As part of the strong self-criticism which, following the general
mood of peresiroika, initiated the change in legal thinking, legal scholars began to call for a
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legislative technique to be developed (PIGOLKIN and RActMANINA 1989: 13; Kerimov 1991: 57),
and first attempts were made at textbooks on legislative technique (the first 1o be published
since perestroika is PIGOLKIN 1990).The Soviet (and indeed Russian) tradition of npasoBo#t
HUIrWIH3M ‘legal nihilism® came under attack (TuManov 1989), which gave rise to a complex
discussion of the concept of law. Various approaches have been developed. but here it is
sufficient to say that iaw has lost its instrumental character as a tool of politics and is recognized
as an independent value. The dwindling influence of Soviet ideology since perestroika and the
emergence of a new understanding of the concept of law is bound to have affected the
terminology of economic law.
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Chapter One

PRE-REVOLUTIONARY TERMINOLOGY

All terms investigated in this chapler formed part of the legal terminology in pre-
Revolutionary Russia. They were rarely used between 1917 and 1986, but have become
widespread since. The chapter consists of two sections. The first examines terms that were not
used in legislation during the Sovict period before perestroika as they referred only to pre-
Revolutionary Russia (and. in some cascs, the NEP period) and capitalist countrics. Since 1986
the terms have been used in legal terminology in referring to Russia. The second section deals
with termns which, although associated mainly with capitalist countries. continued to be used as
legal terms in Soviet legislation. Their range of application at that time was restricted, whereas
today these restrictions have becn removed.

1. Terms Not Used in Soviet Legislation Before Perestroika

(i) Anyues ‘excise-dury’

This term is a loan-word from Fr. accise ‘excise’ (KAISEr 1965: 187; Fasmir 1986-7). The
SRJA XVIII 1984—, s. v. akums, gives 1719 as the date of its first attestation, but in fact it was
uscd in Russian legislation as carly as 1710:

[...] 4TO eMy no cTapoMy Bce ero fOXofbl 1ipH HOpTOpHOM cOope, akiM3 (...}, Takxe
HONOBHHA NPOIICHTA CO BCHKHX BXOJAIUAX K HCXOSIMX TOBApOR [.-.] (DoGovor 1710,
p. 562).

Excise-dutics were firmly cstablished in pre-Revolutionary Russia and continued to exist
until 1930. After that, the meaning of akumu3 was closely associated with capitalist countrics:

st akuM30B XapaKTCPHbI ABC OTAHYMTCIILHBLIC HCPTLI. 0OYCJIOBHBUIHE HMX HIHPOKOC
PACHpPOCTPAaHCHHC TIpH  KalHTaMsMe [...] B.M. JlcHud cupasepnuBo HasbiBan A.
Hastoramy Ha 6eambix’ (FKS 1961, s. v, akipsn).'®

The term was said to have a different meaning when it referred to Soviet Russia:

B CCCP cucrema akim308 cyuiecTBoBasia 10 1930 1. M KOpeHHbIM 00pa30M OTJIHYAIaCh
OT CHCTEMDI, ACACTRYIONICA B OYpXyasHbLIX rocylapcTsax. AKIH3bI CTPOWIHCh TAKHM
06pa3oM, YTOGLI B MHHHMAILHORA CTEIEHH 3aTparuBaTh JOXofb! Tpyaaumxcs’ (ibid.).!

% *[...] that tus are, as before, all his income from harbour dues, excise-duties [...], also half percent of ali
tncoming and outgoing goods |...)."

1 “Two disungwshing features are charactenstc of excise-duties which have caused their wide spreading 1n
capitahism [...] V. I. Leain justly called excise-duties taxes on the poor.”

" *In the USSR the system of excise-duties existed until 1930 and was radically different from the system
operating 1n bourgeois states. Excise-duties were set up in a such a way as to alfect the income of the workers to
a mimmal extent.’
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Axum3 was also used with respect to other socialist countries, where cxcise duties were
abolished in 1948-9; they were described as ‘ocTatok GypxyasHOH HalOMOBOR CHCTEMBbI ‘a
leftover from the bourgeois tax system’ (ibid.). According to SSRLJA 1991— akuu3 still refers
only to *pre-Rcvolutionary Russia and some capitalist countrics’, which obviously excludes the
Russian Federation. However, in 1991 a law ‘On Excise Dutics’ (ZoA 1991) was adopted:

Hacrosupmm 3akoHOM BBOIATCS aKLH3bl — KOCBCHHBK HIOIH, BKJIIOMAEMbIE B LCHY
TOBapa u ollaunBacMbic nokynatenem (Art. 1 ZoA 1991).12

(ii) Axyronep ‘share-holder’

This term was first recorded in 1786 (SRJA XVIII 1984—, s. v. axumonep). Until the
October Revolution it referred to shareholders in joint-stock sociclies as regulated in Russian
legislation (Art. 2171 SvOD ZAKONOV, Xx., part 1; sce DeMis® 1859, s. v. akimonep. GURLIAND
1885, s. v. aknmonep). Since the late 1920s, when national economic planning was introduced
and joint-stock socicties were no longer provided for, the meaning of aximoncp was mostly
used in referring to sharcholders in capitalist countries: ‘KanMTaNWCT, BIafesiell aKi{HM,
CoBJIaftesicl] akIMOHEPHOTO npe/mpuaTHa’ ‘capitalist, owner of shares, joint owner of a joint-
stock enterprise’ (O¥Gov 1978, s. v. axiuporep). Since the reintroduction of joint-stock
socictics into Russian law the mecaning of akimoncep changed in that it refers to Russian
sharcholders: poccuiickit akumonep ‘Russian sharcholder’ (EZ 49/97: S; see also SSRLJA

1991, s. v. ax1moHep: see also the article headed ‘Tipasa akumonepos® *Shareholders’ Rights’,
EZ 29/95: 25).

(iii) Apenda ‘lease’

This term is a loan-word from Pol. arenda which was first recorded in 1665 (SRJA 1975-,
s. v. apcHaa). In pre-Revolutionary law it referred to the lease of immovables, i. e. a contract by
which one person provides immovable property to another for a fixed period of time in
exchange for rent (ES 1890-1904, ii. (1890), s. v. apexna). The concept of HMYILECTBEHHbIA
Haewm also existed as a legal term, but a clear distinction was made between apensia and Haew:

[NpcaMeToM HafiMa ABASCTCH NOJIL3OBAHHC cAywebGHbuMit KadecTBamH Beuid (3 He
AOXOAAMH € HCC), MPCAMETOM XK€ apCHIh — fI0b30BAKHE NPOUIBOOUNEALHBIMIL
KauccTBamy (1ionamu W poxogamu) (ibid., xx. (1897), s. v. Haem, p. 450) (original
cmphases).'?

Thus, historically, apenna was used in relation to the lease of means of production (sec also
Oba 1996: 323). In view of the fact that after the October Revolution private ownership of the

" “This law introduces excises — indirect taxes which are included 1n the price of the goods and paid by the
customer.” There is another example of the usc of this term in INSTRUKCUA 43/1996. See also the articles

* AXIR3B1 IPE HMTNTOpTE: YTO HoBoro?” (E2Z 13/96: 40) and * KoMy xaxoft nnataTs akusi?’ (E2 24/97: 26).

¥ “The object of hire is the use of instrumental qualities of a thing (and not income from 1t), whercas the object
of leasc is the use of the productive qualities (fruits and income).’
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means of production was no longer provided for, it is not suprising to find that the 1922 Civil
Code did not use apenga, but only vaem. Only during the NEP period, until the late 1920s, was
apcHia used in separate laws referring to the Iease of enterprises and land (BSE 192648, iii.
(1926), s. v. apeHna rOCYAApCTBEHHLIX NPOMBRIUICHHBIX NPEMIPHATHI, apeHa 3IeMIH).
However, although the concept of apenpa as developed in pre-Revolutionary law was not
provided for in Soviet legistation after the NEP period, the term was still used by some authors,

as a synonym of Haem (see ODA 1996: 3234 with n. 4; see also JURSN 1986, which under the
heading apenna refers the reader to uMymecTseHHbM HacM). The first law after perestroika to
reintroduce the term apenna were the ‘Fundamental Principles of the Law on Lease® (OsNovy
1989). according to which land, natural resourccs, enterprises, and other property needed by the
lessee in order to conduct economic and other activities for a fixed period were recognized as
objects of apennia (An. 1). This meaning of apeHna corresponds to the *productive character' of
the objects of apeHpa as regulated in pre—Revolutionary law, and differs from the meaning of
Haewm as regulated during the Sovict period. which did not allow for the lease of land, natural
resources, or cnterpriscs, as they were in the exclusive ownership of the state. However, there
are also differences in the meaning of apenna as regulated before the October Revolution (and
during the NEP period) and since perestroika, the most significant of which is the newly

introduced right of the lessee to purchase the object of lease (Art. 10 Osnovy 1989).

(iv) Ayoumop ‘auditor’

AyauTtop is a borrowing from Germ. Auditeur or Pol. audytor. Tt is first attested in 1705
(SRJA XVIII 1984, s. v. ayauTop). The term ayaur had also been borrowed by Russian,
meaning ‘cyacOHOC HCCACMOBaHKe, WK cyficGHoe crenctBHe’ (GURIIJAND 1885, s. v. ayauT).
GURLJIAND 1885 (s. v. ayaurop) mentions that in Germany Auditeur refers to a young legal
scholar who takes part in office work in order to gain cxperience. whercas in France and
England, auditeur and auditor refer to an assessor at court who listens to the litigants.
GURLIAND describes the meaning of aynurop as follows:

B Poccuu aymMTOpsl HaxOWIHCL TOJILKO [IPH BOCHHBLIX CYAAX, I71IC OHH 3AHHMAJIH
MOJDKHOCTH cekpeTape#l. 3BaHMs ayaMTopa, obcp-ayaMTopa, ICHCpal-ayHTUpa —
yupexacHbl [etpom Besmkum B 1716r. [...] B HacTosiee BpeMs BCC 3TH ROIIKHOCTH
YHHUTOXKEHB1.

During the Soviet period ayauTop related only to capitalist countries:

' *In Russia auditors were to be found only at courts-marual where they occupred the post of secretancs. The
ttes audilor, chief-auditor, auditor-genceral were founded by Peter 1 in 1716 [...] Today ali these posts have been
abohished.” Sce also the wkaz of 13 Dec. 1720 issued by Peter 1. where the function of various posts is indicated:

* AYRHTOP — VI8 BCIIPABSCHASA CYOB B podbickoB” "an auditor for the reform of trials and inquinies' (UKAZ
1720).
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AYIMTOpPbl — B KallHT&/IHCTHY. CTpaHax JMlia, MOJAYMHBUIKE OT I'OCYIapcTsa
MOJIHOMOYHA IPOHIBOIMTD ITPOBEPKY (aslaHCOB aKLHOHEPHLIX 00LecTB M GaHKOB epek
nx onyosmkosanneMm' (FKS 1961, s. v. aymwropni).'?

The word acquired a ncgative connotation: descriptions of its mcaning suggest that an ayaMTop
in capitalist countrics, though supposedly independent, is in fact subordinate to the monopolics
(ibid.). Afier perestroika, aynurop lost this connotation. Since the carly 1990s it has become
onc of the most widespread terms in commercial terminology. In legislation aymropckas
ACATENLHOCTE ‘auditor’s activity’ has been defined as

IPCANPHHUMATEBLCKAA  ACATCJILHOCTL  ayOMTOpoB  (ayJMTOpCKHX  ¢HpM) Mo
OCYUIECTB/ICHHIO  HE3aBUCHMbIX BHEBCAOMCTBEHHBLIX MNPOBCPOK  OGyxranrmepckoi
(pHuHaHCOBOM) OTUYETHOCTH. IUIATEXKHO-PAaCYCTHOA  NOKYMCHTAlMW,  HAMOroBbIX
NEKNApaIMA W APYTHX (DHHAHCOBBLIX O0A3aTENbCTB H TPCOOBAHHMA 3IKOHOMHUECKHX

cyﬁ'bcllczoa. a TaKXKC 0Ka3aHHK) HHBIX ayIHTOPCKHX ycayr (point 3 VREMENNYE PRAVILA
1993).

The main purposce of ayamropckas GESTCALHOCTD is to establish that an enterprise’s financial
book-keeping is trustworthy, and that its financial and economic operations are performed in
accordance with the law (cf. ibid. p. 5).The present meaning of aynuTop recalls that of the Engl.
auditor ‘an accountant who verifics the books of a company’ (ColLmNs Law 1996, s. v.
auditor). In pre-Revolutionary Russia this was a pesusop (borrowed from Pol. rewizor or
Germ. Revisor in the Petrine period, FASMER 1986-7, s. v. peBn3op):
O6buee coGpanue, npexsie yTeepxicHua [...] oTuyeTta, HasHauaeT peBH3OpOB IS
POBEPKH HHBCHTaps U Ganakca 1o ToproBbiM Kairam' (Crmovic 1886: 90).'7
Pesu3op has been revived from pre-Revolutionary legal vocabulary. The 1995 federal law ‘On
Joint-stock Societies’ (FEDZOAO 1995) rules:

Jns  ocyllecTRiiCHHt KOHTpOAR 33  (PMHAHCOBO-XO3AHCTBEHHOA [EATCABHOCTH
ofbuectsa OGIIMM cOOPAHHCM aKIHOHCPOB B COOTBETCTBHH ¢ ycTaBoM obllectsa

H3OHPAETCA PCBH3IHOHHas Komuccust (pesu3op) obmecrsa (Arnt. 85 Para. 1 FEDZOAO
1995832

This article also states that the activities of the pesu3sop are determined by intemal documents of
the socicty approved by the general meeting. Only sharcholders of the given cnterprise can be
clected into its peBM3nOHHan Komuccus which in small companics can consist of a single
peBu3op (FEDZOAO KoMmM. 1996: 328). Thus the difference between the legal meaning of

13 * Auditors are persons 1 capttalist countries who have been entitled by the state to venfy the balances of joint-
stock societies and banks before their publication.”

' *Entreprencunal acuvity of auditors (audiung firms) camrying out independent extra-departmental venfications of
book-keeping (financial) accounts, the documentation of payments, tax declarations and other financial habilities
and claims of the economic subjects, and also other rendenng other auditing services.” A law on aymaTopckan
aesresTLHOCTS *auditor’s activity” is in preparation (see £2 12/98: 24).

17 *Beflore confirming the account the general meeting appoints auditors 1n order to check the inventory and the
balance according to the books.”

'* *In order 10 implement controt over the financial-economic activity of the saciety the general meeting of the
sharcholders in accordance with the statute of the soctety elects an inspection commission (inspector).’
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peBH3op and the one of ayauTop lics in that the former is clected from among the sharcholders
and carries out his investigation on the initiative and behalf of the enterprise’s leadership.
whereas the latter is by definition detached and independent from the company, his activity
being determined by legislation (sec also Art. 86 FEDZOAO 1995). Pceusop refers to what is
called BHyTpcHHbIR aymuT ‘intenal audit’, meant to prepare the enterprisc for BHEUIHHA aymuT
‘external audit’ camied out by the aymwrop (FEnZOAO KoMM. 1996: 330; SArarIAN 1997:
116). Aymuropckas gestesbHOCTh has become an independent and flourishing branch of
business. and the term ayguTup is now much more widespread than pesusop. Newspapers
contain numcrous advertisements in which companies called * AymHTOpPCKO-KOHCATTHHI'OBaAsA
koMnauns Busnec & Aymut’ ‘Audit-consulting company Business & Audit’, ‘OunAymur’
‘FinAudit’, or ‘AymuT-Oumum’ ‘Audit-Optim’ (FinGa: 22/96: 14) offer their services.
including ay/IHTOPCKHE NPOBCPKH € BbU@MCH 3aKUTIONCHHIA, ayIHT GHPX H HHBCCTHIHOHHBIX
HHCTUTYTOB. pa3palorka OM3HEC-IUIRHOB, cocTabsicHue Gasmanca (ibid.).'”> The adjective
aynuTopckHit is mostly used in the expressions aymuropekas nposcpka ‘audit verification’ (An.
42 FinZoB 1995), aynvropekoe 3akiioucHde ‘audit conclusion’ (An. 42 FEDZOB 1995),
ayHTOpCcKHE yeayrh ‘auditing services’ (Art. 779 Para. 2 GK RF 1 1994), and aymmropckas
¢upma ‘audit firm® (EZ 22/95: 27). Compounds such as aymTopbl-yacTHrkM (instead of
YacTHLk aymHTOpBI *private auditors’) also occur (see £Z 13/97: 21). To some, the increase in
frequency of ayamop since perestroika scems to suggest that it has replaced the old pesusop,
as suggesled by an article headed ‘Pesusop? wer, aymurop’ (EZ 10/97: 30). In legislation.
however, pesusop and aygurop are both used, with clearly distinct meanings.

In pre-Revolutionary Russian legislation there was need only for a peBuaop. and the concept
of aymutop is a new addition to Russian commercial practice. This means that while the term
peBH3op refers to the same functions as before 1917, its terminological status has changed. The
concept of audit. which is now called ayauT instead of penuaus, is split, partly represented by
peBH30p, and partly by ayaurop. Although the meaning of ayauTop refers to the same dutics as
Engl. auditor, it has been pointed out that Russian aym#T has its ‘national pecularities’, and that
it is yet too carly to treat Russian audit standards as equivalent to forcign standards (CHALLOV
1997).

(v) Banxup *banker’

This word is first attested in 1712 and in pre-Revolutionary Russia referred to the owner of a
bank (SRJA XVIII 1984, s. v. Gankup). During the Sovict period it was only used with
respect to capitalist countries: ‘BMafic/iC1t MK KPYTIHbIA akidoHep GaHKa B KaIMTAIHCTHYCCKHX

cTpatax’ ‘owner or large sharcholder of a bank in capitalist countries® (O2rcov 1988, s. v.

' *Audit venfication with the issuing of conclusions, audit of stock exchanges and investment institutes, the
working-out of business-plans. the drawing-up of a balance.’
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GaHkup; scc also FKS 1961, s. v. Gankupbl). Since perestroika, Gankup has been applied to
Russia as well; the note “in capitalist countries’ has been deleted (sce. for example, O2860v and
SviDova 1992, s. v. Gankup). Since 1987, it has become a widespread term, referring not only
to the owner of a bank or a large sharcholder, but to any professional banker: ‘Gankobckui
paGoTHHK, clietmanner o GaHKOBCKHM onepauusam’ ‘bank-worker, specialist in banking
operations’ (NOVYE SLOVA-80 1997, s. v. Gauxup: sce also the articlke headed ‘Csobogmbic
Gavxupni® ‘free bankers’ in £Z 30/90: 2, where Gaukupbl is used as a synonym for

cunaHcneTsl ‘financiers'). From Gaskup, new compounds such as GaHKHMpbI- pEKOPACMEHDI
(MN 10/96: 33) have been derived.

(vi) Banuxpomcmeo ‘bankruptcy’

This term is a loan-word from Fr. banqueroute which was first attested in 1735 (SRJA XVIII
1984—, s. v. GaHkpor). Pre-Revolutionary Russian legislation included a bankruptcy law (Arts.
78. 101-7 Ustav TORGOVYI) providing for a procedure to be followed if an enterprise ceased to
pay its debts. The term HecocToATENMLHOCTL Was also used (for GaHkporcrso, see Crrovie
1873: 45, for HECOCTOSTENILHOCTD., se¢ SEREENIVIC 1994 (1914): 138; 164). During the Sovict
period before perestroika bankruptcy legislation did not cxist, and the tcrm GaHKpoTcTBO
rcferred only to capitalist countries: ‘BbIHYX/ICHHaA JHKBHJIAUMA KalHTAIHCTHYCCKONO
HPCRIPHATHS B pe3yibTaTe ero Hematexecnocobnoctn’ ‘forced liquidation of a capitalist
cnterprise as a result of its insolvency’, whercas in socialist countrics, ‘rac ReACTBYCT 3aKOH
IUIAHOMEPHOIO, [TPOHOPIHOHATHHOTO Pa3BUTHS HAaPOJHOTO X03RAcTBa, GaHKPOTCTBA HC MOTYT
HMeTL MccTa® ‘where the law of planned, proportional development of the national economy
operates, bancruptcy cannot take place’ (FKS 1961, s. v. Gankporerso). The official rejection
of bankruptcy has been identified as one of the major causes of the economic backwardness of
the former Soviet block (TIMMERMANS 1996: 453). After the beginning of economic reforms
GankpoTeTBo began 1o be used with respect to Russia too. The first laws to introduce the term
were the 1990 Law ‘On Enterprises and Entreprencurial Activity' and the 1990 Statute *On
Joint Stock Societies’. These laws, however, did not define the meaning of Gankporcso. but
merely referred to non-existent bankruptcy legislation (see Ant. 37 Para. 3 ZoP 1990; An. 136
PoLoaNE 1990). A first definition of GaHkpoTcTBO Was given in the presidential edict ‘On
Mcasures for Support and Financial Restructuring of Insolvent State Enterprises (Bankrupts)
and the Application of Special Procedures to Them® (Uxkaz 1992), but this regulation referred
only to state cnterprises. A more general definition of GaukporcTso applicable to all enterpriscs
followed in the 1992 Law ‘On Insolvency (Bankrupticy)' (ZONBP 1992):

TToa HECOCTORATENBLHOCTLIO (GAHKPOTCTBOM) TIPE/ITIPHATHR IOHUMACTCH HECTIOCOGHOCTL
YROBJICTBOPHTL TPcGOBaHMA KPEIHTOPOB 110 ofulate TosapoB (pabor, yemyr) |...] B
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CBA3M C NPEBbIICHHCM O0A3ATENLCTB IWDKHHKA HAJl MO HMYLIECTBOM WK B CBA3H C
HCYIOBJICTBOPHTCILHOA CTPYKTYPOR GastaHca iovpkHrka (Ant. 1).2°

The RF Arbitration Court has interpreted this law as allowing for a bankruptcy procedure to be
initiated upon the claim of only one creditor (sce, for example, decision No. 8547/95 of the RF
Arbitration Court of 9 April 1996, VVAS RF 7/96: 83-5), while in Continental European law it
is an absolute requirement that there is more than onec creditor (TIMMERMANS 1996: 428). The
1994 Civil Code also contains provisions on bankruptcy and introduces the possibility of
*HCCOCTOATC/BHOCTL  (GaHKPOTCTBO)  HHAMBHAYAILHOIO npeaipuHuMaresst’  ‘insolvency
(bankruptcy) of an individual entreprencur’ (Art. 25 GK RF 1 1994). TIMMERMANS 1996: 433
suggests that Art. 65 GK RF I 1994 ‘scems to introduce the requirement of a plurality of
creditors for commencing bankruptcy proceedings since it uses the plural form’ (‘ecam ono
{ropumrucckoe o, A.R.| He B COCTUSIHEMK YROBRETBOPHTL TpeGoBanus KpeauTopor® ‘if it
{the legal entity, A.R.] is not in a position to satis{y the claims of the creditors’). This argument,
however, is not convincing since Art. 1 ZONBP had also used the plural form. The legal
meaning of GaHkpoTcTBO, as it has developed in post-perestroika legislation. contains both
clements of foreign concepts of bankruptcy and oniginal elements. An example for the former is
Art. 45 pan 2 ZoB 1992, which was taken over directly from Art. 206 (1) point (f) of the
English Law on Insolvency of 1986 (KLEPICK) 1997: 58). An example of the latter is Art. 105
Para. 2 GK RF I 1994, which introduces the concept of liability of the parent company for its
subsidiary’s bankruptcy:

[...] B cayuae HecocrosTeAbHOCTH (GaHKpOTCTBA) JOYEpHErO OOIECTRA MO BHHC
OCHOBHOTO  00llleCTBa ('maqpmuccma) MOCJACAHCE  HECET  CYOCHAAPHYK)
OTBETCTBCHHOCTD 110 €10 foNraM.”

As a provision of law this clement of the concept of bankruptcy is new in intemational practice.
Court practicc, however, is morc and more developing towards accepting such liability
(TIMMIRMANS 1996; 447). The rather vague expression ‘1o Buie' ‘by the fault of” caused
American and Western European lawyers to express fear that this provision opened the
possibility for unrestricted liability of parent companics for their subsidiarics in Russia, thus
rcpresenting a major obstacle for Western investment in Russia (Wissias 1995: 4-7; GasHi-
Bimer 1995: 11-3). However, both in Russian legal commentarics and subscquent legislation
the view has been developed that only in the case of wilful actions causing the bankruptcy of the
subsidiary would the parent company be held liable (GK RF | KoMM. 1995: 162 point 10 Para.
4 Ukaz No. 1769/1993 as amended by Ukaz No. 784/1995; SoLotycH 1996: 39). As far as

¥ *Insolvency (bancrupicy) of an enterpnsc is understood as the inability to satisfy the claims of the creditors as
to the payment of goods (work, scrvices) [...] due 1o an excess of these obligations over the deblor’s assets or due
to an unsausfactory structure of its balance.”

¥ *(...] In case of insolvency (bancrupicy) of a subsichary caused by the fault of the parent company the latter is
liable for the obligauons of the subsidiary.’
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joint-stock societics are concerned, the legal meaning of ‘no Buse” has been further developed in
the federal law ‘On Joint-Stock Socicties’:

Hecoctosrensrocts (GaHKpoTCeTBO) lodepHero o0IECTBA CHHTACTCH [IPOHCLICUIC R
110 BHHC OCHOBHOro ofinecTBa (TOBAapHILICCTBA) TOMLKO B CJY4ac, KOrjla OCHOBHOC
001LICCTBO (TOBAPHIIECTBO) HCIIOL30BAIO YKA3aHHBLK N1PaBo W (HIH) BOIMOXKHOCTL B
LEJUIAX COBEPUICHUSA IOYCPHHM OOIIECTBOM JCACTBHA. 3a8€00M0O JHAA, HTO BCIICACTBHE

ITOMO HACTYIIHT HCCOCTOATE/ILHOCTYL (GaHKPOTCTBO) A0YepHero oGiticcTsa (Arn. 6 Para.
3 FEDZ0AO 1996) (emphasis A.R.).*

It may be difficult to prove that a parent company ‘consciously knew' that certain actions would
lead to its subsidiary’s bankruptcy. It remains to be seen how this criterion will be applied in
court practice.

As a concept of criminal law Gaukporerso had been introduced into pre-Revolutionary law
under the influence of French law (in particular, the Code de commerce of 1808 and the Code
pénal of 1810), but it remained poorly developed (KLipickiy 1997: 52). In contrast to the
previous (Sovict) Criminal Code of 1960 (UK RSFSR 1960) the new Russian Criminal Code
of 1996 contains provisions on fraudulent bankruptcy — see An. 195 on HenpaomepHbie
Jle#icans npu Bankporerse ‘Unlawful Actions at Bankruptcy®, Art. 196 on MNpemamepentoe
Bankporctso ‘Intentional Bankruptcy’, and Art. 197 on duktuBHO¢ BankporeTso ‘Fictitious
Bankruptcy'. Although these regulations have been modelled on English. French, and German
law, they differ from these models in many respects (KLEPICKL 1997: 5§3-9). This case is an
cxample for the tendency in Russian legal terminology to adapt foreign influences to the Russian
legal and economic systemn. an observation which is confirmed by recent legal analyses
(SHROFDIR 1997; NUBBIRGER 1998: 83) showing that despite the reception of foreign models

and expertise the law emerging in post-perestroika Russia is genuinely Russian.

(vii) Bupxa ‘stock exchange’

Bupxa is a borrowing from Dutch beurs or Germ. Borse *stock exchange’, first attested in
Russian in 1705 (FasMER 1986-7, s. v. Gupxa). It is a central term in the terminology of
Russian economic law, because from the outsct of commercial life exchanges played a crucial
role as trading centres and mecting-points for merchants. An carly example of its use in
legislation is the following passage in the REGLAMENT 1721, headed ‘O Bupxax win o
CxoxHbix Mectax' *On Exchanges or on Meceting Places’:

B ynoGHubix MecTax Hepaneko or PaTyliH. no NpHMCPY HHOCTPAHHBIX KYICHCCKHX
FOPOJIOB, NOCTPOUTH GHPXKH, B KOTOPbIC & CXOMWIHCH TOProBble (JIIOM) rpaXaate uis
CBOHX TOProB H llocTaHoBiicHUs sekcench [...] (Chapter XVIIL, p. 301).3

2 *The insol vency (bankrupicy) of a subsidiary is considered 10 have taken place by the fault of the parent
company (partnership) only in the event that the parent company (partnership) made use of the indicated nght and
(or) ability with the purpose o have the subsidiary perform actions, consciously knowing thal as a consequence
thereof the insolvency (bancrupicy) of the subsidiary will result (emphasis A.R.).”

B *To build stock exchanges 1n suitable places not far from Ratuga, following the example of foreign trading
cittes, wherc commercial (people) citizens would meet for their tradings and the presentation of bills of exchange
{1
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In lcgal textbooks of the nincteenth century, the meaning of Gupxa was given as: (1)
‘merchants’ assembly place’; (2) ‘market where transactions are concluded but not fulfilled’;
(3) ‘local commercial institution reserved for merchants’, (4) ‘rcgular visitors to the stock
exchange’ (cf. Crrovic 1886: 166-7; Crrovic 1891: 236-7; FEMELIDI 1902: 156). Howcver, the
term was mostly used to refer to the ‘MecTo, Kyfia cXORATCH GaHKKPbI, KyNiibt, Maksicpa |...] ns
TOProBbIx fci’) ‘placc where bankers, merchants, stockbrokers [...] meet to trade’ (PERENOGO
1832, s. v. bourse). In legislation Gupxa was defined as ‘cGopHoc MecTO, WIH coGpanne
IIPHHAVIEXKAIIHX K TOPFOBOMY KJIACCY JIHIL, [UIA B3aHMHLIX 110 TOProBJIC CHOUICHMA H caeJioK’
‘assembly place. or gathening of pecople belonging to the commercial class, for mutual trade
dealings and transactions’ (§ 656 Ustav TorGovy)). In December 1917 trade with securities
was forbidden and the corresponding terminology ceased to form part of the vocabulary used in
laws. In 1921 Gupxu were reintroduced and existed throughout the NEP period, but in 1930, ‘c
PaIBHTHCM COIHATTHCTHYECKOI'O  [UIAHHPORAHHA  XO3ARCTBCHHOMD 000pOTAa M BBEACHHCM
kpemTHOR pechopmbt’ *with the development of the socialist planning of the economic tumover
and the introduction of the credit reform® (JuS 1956, s. v. Gupxa), they were finally abolished.
From now on, lcgal dictionanes gave two mcanings of Gupxa: one referring to capitalist
countrics — ‘8 GYpXyasHbIX CTPAaHaX OpIaHM3AlMY KPYTIHLIX KaUTaucToB [...]° ‘in bourgeois
countries an organization of big capitalists’, the other refermring to the NEP period (see, for
cxample, J1'S 1956, s. v. Gupxa). When exchanges recopened in the carly 1990s (two of the
biggest in Moscow are the Mockosckast McxGaHkoBckast Gupxa, MMBB, see PE 1-2/96: 32~
6, and the MockoBckas ToapHas Gupxa, MTB, see SEINKOVA 1995: 66), the old terminology
was rcorientated to refer to Russia. The first law to reintroduce it was the law ‘On the
Commodity Exchange’ (ZoTB 1992). The legal literature on cxchanges is now vast, and special
dictionarics covering this terminology have been published (for example. TBS 1996). Apart
from Gupxa. a number of other, rclated terms have been revived: Gupxepuk ‘broker’
(*MockoBckie GUPXCBHKH NOJIKOGHIH CHOHPCKHX IMITCHTOB' ‘Moscow brokers came to like
Siberian emitters’, £Z 33/97: 5; for an example of the use of Gupxesuk in pre-Revolutionary
legal texts, see Crrovic 1891: 250); Gupxesofi komuTet ‘exchange committee’ (HAUDRESSY
1992: 49); donnosas OGupxa ‘stock cxchange': ToBapHas Gupxa ‘commodily exchange’;
Ba/IKOTHas Gupxa ‘exchange (currency, moncy) market'; GupxcBoft Mmaknep ‘stockbroker’; and
many more. In addition, new words have heen derived from Gupxa: Gupxemanus ‘exchange
obsession’ (‘GupxeManust: rocniofa, He aenaitre Gosbiie Batn ctagku!’ ‘Gentlemen, do not
gamble anymorce!’, MN 16/96: 22), and GupxeManbl (‘naTonornieckue GUPXEBbiE HIPOKH'
‘pathological exchange gamblers’, ibid.).
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(viii) baazomeopumeasnocme ‘chariny’

The concept of charity was first incorporated into Russian legislation in 1775, when the
Yupexacuue © [yGeprusax permitted private people and organizations to establish
GnaromBopHTEIbHBbIC 3aBeficHHA ‘charitable institutions’. Until 1862, however, the foundation
and propagation of such organizations remained restricted by the fact that permission for
founding a charity had to be obtained from the tsar. Only after 1869 was the Ministry of Intemal
Affairs allowed to authorize the statutes of public and private charities directly, without the
consent of subordinate departments (ES 1890-1904, iv., s. v. GraroTsopuTenbHocTs). Soon

after the October Revolution the concept of charity was rejected by the Communist Party. On 26
April 1918 a decree was issued to the effect that the HapoaHbmt koMMmccapuaT npuspeHus
‘People’s commissariat of charity” was to be recnamed the Hapomubmt komMuccapuar
cotmanibHoro obecncucHns’ People’s commissariat of social security’, because the former name
‘did not correspond to the socialist understanding of the tasks of social security’ and was ‘a
remnant of the old times’,

KOIMa COIMATbHAA [IOMOLUIL HOCWIA XapaKTep MWIOCTLIHH # GJIANOTBOPHTEIILHOCTH
‘when social aid had the character of alms and charity’ (DEKRETY, ii., 180-1).

As a consequence, charitics were dissolved, and further legislation expressly prohibited the
Church from any charitable activity. From the 1950s, in official publications, the word
GJIaroTBOPHTENILHOCTL was no longer applied to the Soviet Union, where the socialist system
had allegedly ‘climinated need. poverty, and uncmployment” (BSE2. v.. s. .
61aroTBOPHTENILHOCTS ). it was employed only in relation to *bourgeois socicties’:

BAaroTBOPUTENLHOCTL —  {IOMOILh, JIHUCMCPHO OKa3bIBACMast  (IPCACTABHTEIAMM
FOCTIOACTBYIONMX  KJIACCOB  IKCIUTYaTaTOPCKOTO  OGILICCTBA  HCKOTOPOR  4acTH
HCHMYLLCTO HACCJICHHA C LCALIO OGMaHa TPYMSIIMXCA H OTBICHCHHA TPYAAULHXCA OT
KknaccoBod Gopbibi (ibid. )

Dictionarics such as SRJA 1957-61 and 19814, or OZeGov (up to 1988) also restricted the use
of 6/1aroTBOPHTENILHOCTD to ‘B GypxXyasHoM ofiiecTBe’ ‘in bourgeois socicty’. See also the
example of usage given in OAxov 1952: ‘yacTHast 6. — OfHO H3 CPEACTB MacCKHPOBKH
IKCIUTYaTaTOPCKOR 1IpHPOaL] 6ypxXyaiun™ ‘private charity is one of the means used to disguise
the exploiting nature of the bourgeoisic.’

When perestroika began and social problems such as poverty and unemployment were
widely discussed in the press, the concept of GaroTBOPHTENLHOCTL too began 10 be seen in a
ncw light. An example is TRET JAKOV 1988, where the reintroduction into the legal vocabulary
of this word (which. ‘judging from Sovict dictionaries and encyclopaedias of recent decades,
refers to something that does not and cannot exist in the Soviet Union’) is expressly welcomed.

 ‘Charity is the assistance which is hypocntically rendered by representatives of the ruling class in an exploiting

sociely to part of the indigent population in order to deceive the working people and (o distract them from the
class struggle.®



00052009

44

Dictionarics published since 1991 no longer say ‘in bourgeois society’, but apply
6J1arOTBOUPHTCIILHOCTD L0 any society (SSRLJA 1991, s. v. GnarotsopureasHocTs. OZEGOV
and SVEDOVA 1993, 5. v. G/1aroTBOPHTENLHOCTD).

The first legal document to include GnarorsopuTeaLHOCTL Was the draft of the law ‘On Co-
operatives’ of 1988 (ZoKoop SSSR-ProexT 1988), ruling that any profit directed into the
Soviet Children’s fund or Ha gpyrsc 6naroTBopHTENbHbIe Liew (‘other charitable purposes’)
would not be liable to taxation. The new attitude towards the concept of GJ1arOTBOPHTE JILHOCTD
was mirrored in the 1993 RF Constitution, where ‘voluntary social insurance, and the creation
of additional forms of social security and charity {GnaroTBopHTeABHOCTS] are encouraged’
(An. 39 Para. 3 Konst. RF 1993). However, only in 1995, when the federal law ‘On
Charitable Activity and Charitable Organizations® (FERnZoBD 1995) was adopted, did the term
acquire a precise legal meaning. Art. 1 defines GaaroTsoputenbHas aesTeJibHOCTL ‘chantable
aclivity” as

JOOPOBOJIbHAA CATEJLHOCTh [PAXNAH H IOPHEHNCCKHMX JIHIL N0 GeCKOPLICTHOR
(6e3B03ME3IHOR WIK Ha JILFOTHBIX YCJIOBHAX) NEpejiaie ITOKAaHAM WIH KOPHIHUCCKHM

JMIAM UMYIIICCTBA, B TOM YHCJIC JICHEXKHBIX CPCHCTB. GCCKOPHICTHOMY BhIOIHCHHK)
pa0oT, NPCAOCTARICHHIO YCIYT, OKa3aHHIO HHOA NOepXKR.2

The concept of GnaroTBopHTeILHOCTE Was also included in other major laws, such as the Civil
Codc (Art. 50 Para. 111 GK RF 11994; Art. 1109 Para. IV GK RF 11 1995), and its meaning is
given in legal dictionarics (for example. JURE 1997, s. v. 61aroTBOpHTENLHAA ICATEILHOCTD:
BJUS 1997, s. v. 6:1arOTBOPHTEJILHOCTD; (JIAIOTBOPHTEIbHAS ACATCABHOCTD).

Today (1999), cleven ycars after the first post-Soviet use of GAaroTBOPHTE/LHOCTS in an
officially approved context, the process of reviving the pre-Revolutionary meaning of this word
is not yet complete. The underdeveloped state of the charity infrastructure in Russian society, as
compared with its situation tn American and Western European societics, is explained by the
fact that the historical roots of Russian philanthropy, which were suppressed in Soviet times, arc
not remembered well enough. According to Russian bankers and other entreprencurs, Russian
sociely has now to come to an understanding of GararoTsopyTeABHOCTS ‘as a natural process by
which business grows into the social sphere’ (TeLov 1997). Banks and other enterprises have
begun to engage actively in chanity work. which they regard as a promising sphere of business:

Yem Gonbliic NPHMEPOB YCIICIHOTO OCYIICCTBACHHA (JIaFOTBOPHTCI/IbHBIX NPOIPAMM
OYRET HAKOIUICHO KOHKPCTHBIMH KOMMCPUHCCKHMKE CTPYKTYPaMH, YeM ONaronpHsTHeC
OyACT 3aKOHOMATCALHbIA KJIMMAT AIA ITOR cepbl ACATCABHOCTH, TEM CKOPCC Mbl
?}l))ljlge)uh K NOHHMaHHK) ONaroTBOPHTCILHOCTH KdK  GOpPMBLE ACIOBOR  aKTHBHOCTH
1014. }.

3 “The voluntary actvity of ciuzens and legal entities in the form of the desinterested (free of charge or on
preferential terms) passing-on of property, including money, to ciizens or legal enuucs, the selfless carrying-out
of work, the rendenng of services, or the provision of other support.”

* *The more cxamples of successful realization of charily programmes are accumulated through specific
commercial structures, the more favourable the legislative climate in this spherc will be, and the sooner we will
come to understand charity as a form of business activity.'
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This shows that in legal terminology the current meaning of GUIaroTBOPHTENLHOCTL contains an
aspect not included in its ordinary meaning before and after the October Revolution, when it
was defined as ‘nposBicHHE cocTpalaHHs K OJIHKHCMY H HPaBCTBCHHas OGH3aHHOCTL
MMYLICMY CRCWIMTL Ha nomouls  Heumyiemy' (ES  1890-1904, iv.,, s. v.

GMANOTBOPHTEALHOCTS )2

(ix) Newoun ‘guild’

This word is a borrowing from NHG. Gilde (KAaISER 1965: 135; FAsMiEr 1986-7, s. v.
rwibaua: SRJA XVIII 1984— | s. v, runnmus). It is first attested in 1710 (sec ScHiBiy 1988: 135,
who gives an even carlier instance of the form run(s?)aa for 1648). Mwmima was introduced
into Russian law in 1721, when merchants were divided into two guilds: ‘u B ABY ruabLguax
cocTOAT TakHe: [...]" (REGLAMENT 1721, chapter VII ‘0 paspencHun  rpaxpganctsa’ ‘on the
division of the citizenry'). In the second half of the nineteenth century runbans still referred to
the different categories of merchants:

MHabMAMH HasbIBalOTC PAa3psjibl, HA KOTOPbiE NOAPA3ACAACTCA KYNEUECKOE COCOBHE

10 KOAHYECTBY OOBABIEHHOIO KallWTala K No pory Toprossix npas (DEMIS™ 1859, s. v.
28

IHILMA).”

In Soviet times commercial guilds were no longer provided for, and the term rwinmms ceased
to be used in legislation. It was reintroduced into Russian legislation in 1992, with the adoption
of the law ‘On Commodity Exchanges’ (ZoTB 1992). Art. 26 is headed ‘Bpokepckne ru/banu
H HX accoltmaiii’ and reads:

BupxeBble NOCPERHHKH, GHpXEBBIC GPOKEPbI BNPABE COIRBATL GPOKCPCKHE THIIbIMH,
B YaCTHOCT NpH Gupxax. Bpokepckue IWibLimi MOryT OGBEOHHATLCH B aCCOIHALMH.
BpokepckHe IWILIMM M HX ACCOIMANMM COMAKIICA B NOPANKC M HA YCJIOBHAX,
YCTAHOBRJICHHBLIX  3aKOHOMATENLCTBOM I8 OOHICCTBCHHBIX  OOBLCIMHCHHA
(opranuzanuit).?®

Thus, the law states that a ruabams can only be founded in accordance with the legislation
rclating to social associations (organizations). Indeed. after the October Revolution, runbaus
acquired a wider meaning than it had had before, in that it could refer to any professional
association. However, it was not much used in Sovict times: dictionaries of the time refer to
rHALIMA as ‘ucTopHueckoe® ‘historical’ and ‘mopeBomoumoHHoe® ‘pre-Revolutionary’ (for
cxample, USakov 1935-40, s. v. ruasans). Only after perestroika did it become widespread.,

as part of the reactivated commercial terminology, referring to various kinds of associations

¥’ *Manifestauon of compassion for one's neighbour, and the moral duty of the well-off to give prompt 1o help
the poor.’

 *Guilds are categories into which the merchants are divided according 1o the amount of declared capital and the
kind of trading rights.’

¥ *S1ock-exchange mediators. stock-exchange brokers are entitled to found brokers® guilds, particularly at the
stock exchange. Brokers' guilds may join together to form associations. Brokers® guilds and their associations
are founded according 1o the conditions laid down in legislation relating to social associations (organizations).”
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connected with commerce: ‘8 Mockse yupexaena I'wabans MeHexepos-cTporTenei [...] K
y4acMioc B [WIbMM  MCHCIKCPOB-CTPOHTCSICH  HPHMFAALIAIOTCK  NMPOH3BOACTBE HHbIC
OpraHH3AIHH, YUeOHLIC K HAYUHLIC UCHTPbI, POHALI H CONH3bI, PUHAHCOBLK YUPCXKACKHA H
H3gaTebekue aoma’ (EZ 3/97: 3).%° Other guilds recently founded include the Poccufickasn
TopsoBas ruibans ‘Russian trading guild’ (BiP 1/96: 5), the Poccuiickas MuIbIHA PUIITTOPOB
‘Russian guild of estatc agents’ (MN 3/96: 27), and the riwibmn ¢uHancucros ‘guild of
financiers' (FinGaz. reg. vypusk, 22/96: 5). Membership of a guild is sometimes indicated afier
the name: ‘UpnHa  Huxonosa, HauanbHHK  ynpamicuus  bBanka  pasBuTus
npeAIpMHUMaTenbeTsa, wicH Nuabmuu dunancucroB’ ‘Dr Irina Nikonova, Director of the
Bank of the development of entreprencurship, member of the guild of financiers® (ibid.).

(x) F'ogh-maxaep ‘senior broker’

This is a borrowing from Germ. Hofmakler. According to SRJA XVIII 1984- (s. v.
rodpMaksiep), is first attested in 1735, but the wkaz ‘OG yupexacuue I'ogp-maxnepa’ *On the
Institution of the Senior Broker' of 1717 (Ukaz 1717; see also UkAz 1731, where both
rodpmaxiiep and rodpmaksepekuit are used) shows that in fact it was used before this. Fog-
masiep is one of many terms with the prefix rod- that were borrowed from German in the
Petrine period (VAsSMIR 1950-8, s. v. rod-; WEISMANN 1731, s. v. rog-; CHRISTIANI 1906: 57—
8. SRJaXVIII 1984—, 5. v. rod-). It refers to ‘crapunil Maksiep® ‘senior broker® (SEREENEVIC
1994 (1914): 101), the senior stock-exchange broker appointed first by the tsar (‘Benuknit
Tocynaph ykasan: oT KascHHhIX ToBapos 6brmh [og-maxnepom Camoiny Miokcey |[...] °, Ukaz
1'717) and later by the Minister of Finance. He was responsible for the quotation of stocks and
shares, and for controlling the activity of the stock-exchange brokers (BiryskiN 1991; 230;
346). Dunng the Soviet period rog-makiep did not form part of Russian legal terminology; it
related only to capitalist countries: ‘B KalHTWIHCTHHCCKHX CTpaHaxX CTapiiMfi Makicp Ha
doHroBOA HAKM ToBapHOA Gupxe [...]° ‘in capitalist countries a senior broker at the stock
exchange or commodity exchange’ (FKS 1961, s. v. rod-maknep). Since perestroika.
however, although most of the borrowings with the prefix rod- have remained defunct (O¥Gov
and SVEDOVA 1992 have none), rocg-makiep has again become widespread, referring to the
scnior broker at a stock exchange who is elected by the members from amongst its brokers for a
limited period of time. The main function of a modem rod-mMaxaep has remained the same as
before the October Revolution: ‘rog-Makiep ocylecTBA%CT HaOMONCHAE 32 ACATCILHOCTBK)
MakJCpoOR Ha GHpXe H K KOHIly GHpXEBONO COOpaHMsi COCTABIACT CRODOMHYH) KYPCOBYIO
33IIMCh C YKA3AHHCM KYPCOB COCTUABLIHXCA CACJIOK 1A GHpXeBoro Komutera' ‘the senior

% *In Moscow a guild of manager-builders has been founded {...} Production organizatons, educatonal and
scientfic centres, foundauons and unions, financial institutions and publishing houses are invited to take part in
the gutld of manager-builders.’
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broker supervises the activity of the brokers at the exchange and towards the end of the
exchange meeting puts together a free record indicating the raic of the transactions for the
cxchange committee’ (EP 1994, s. v. rod-maxiep: see also JR 1992, s. v. rodp-maknep: TBS
1996, s. v. rod-maknacp). Intcrestingly cnough. the neologism rogGpokep also occurs (EZ2
5/91, quoted by PODCASOVA 1994a: 53). Brokers are often called 6pokep instead of maxnep;
this is also true in legislation (Art. 22 ZoTB 1992, for examplc, defines the tern Gupxesoit
O6pokep).

(xi) Jobpocosecmuocms *bonu fides'

This term had been used in pre-Revolutionary civil law, where a distinction was made
between gobpocosecTHoe BaneHue ‘bona fide possession’ and HeROOGpOCOBECTHOE BJIAICHHE
‘non bona fide possession’ (Art. 529 SVOD 7AKONOV, Xx., part [; sce also ibid., Arts. 628, 622,
6334, 626). In the 1994 Civil Code, however, the concept of poGpocoBecTHOCTL has been
introduccd as a gencral principle. referring to a basic requirement to be met by all participants of
civil legal relations:

B cayqasx. KOIma 3aKOH CTABHT 3aNIMTY I'PKAAHCKHX 1IpaB B 3aBHCHMOCTL OT TOrO,
OCYIICCTRSJIMCH JIH ITH NPaBa pasyMHO H JOOPOCOBECTHO, Pa3syMHOCTL ACHCTBHM H
AOOPOCOBCCTHOCTHL YHACTHHKOB I'PaX/IaHCKHX NPABOOTHOLLCHUA npejnonaraxrmea (Art.
10 Para. 3 GK RF I 1994; see also Ant. 6 Para. 2 GK RF | 1994)."

This use of the term go6GpocoBecTHOCTD is reminiscent of the use of Treu und Glauben ‘in good
faith’ in the German Biirgerliches Geserzhuch (see, in particular, §§ 157, 242 BGB), and of
bonnes maurs ‘good manners’ in the French Civil Code (Art. 6 Cobe CiviL 1804). In
continental European civil law the implementation of the ethical principle of decent, considerate,
and reliable behaviour as a binding legal principle has a long tradition and is regarded as a
fundamental precondition for establishing a civil and commercial legal order. In Soviet
legislation these concepts had not been used (SCENNKOVA 1997: 119). Their introduction into
post-perestroika legislation reflects the intention of the legislator to take up this tradition of
Continental European law. The concept of roGpocoBecTHoCTb is no longer used in referring
only to a single legal relationship. BrafgeHue ‘possession’, as in pre-Revolutionary law, but as a

gencral principle underlying the legal oder as a whole.

(xit) om, mopeoswiii ‘trading firm
In pre-Revolutionary legislation this term was used in referring to the ToBapHiliecTBO

nosiHoe ‘full partnership’ and the ToBapuiiecTso Ha Bepe ‘partnership on trust’:

3 *In instances when a law makes the protection of civil nghts dependent upon whether these nights have been
cffectuated reasonably and in good faith, the reasonablencess of the acuons and the good faith of the participants of
civil law relations are presupposed.”
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Toprosbic TOBapHIICCTBA, HJIHOE K HKa BCpC, HA3bLBAKYTCH TOPIOBLIMH IOMAMH,

KaKOBOC Ha3BaHHC YYMJIO MPAXJAHCKHM ToBaphiccTBam (SEREENEVIC 1994 (1914):

106; see Arts. 61-2; 71 USTAV TORGOVYI; Arts. 2—-3 MaN:sT 1807).3
In contrast to other forms of enterprise Toprosuie ioMa did not require the approval of the
central government. They were cstablished by presenting the contract to the municipal clerk
(Owrn 1991: 11). There were many thousands of such cnterprises in pre-Revolutionary Russia
(ibid.. n. 24). During the Sovict period the term disappeared from active usage (HAUDRESSY
1992: 71): in specialist litcraturc investigating capitalist systems, however, it was still used as a
synonym for KpylHbi¢ CIICIIHAJIM3HPOBAHHbIC Kopniopaiu ‘big specialized corporations’ (for
cxample. TRACINKO 1980: 95). Since perestroika the term Toprosbit oM has become
widespread in referring to various kinds of cnterprises in Russia. including dupma ‘firm’,
npepUsTHe ‘enlerprise’, Mara3ud ‘shop’, 3aBenicHue ‘cstablishment” (HAUDRESSY 1992: 71).
Thus its meaning is now much broader than it was in pre-Revolutionary times, when the term

referred to only two specific organizational-forms of legal entities.

(xiii) Kommepcanm ‘merchant’

This term is a loan-word from Fr. commergans, which was first recorded in 1804 (FAsSMER
1986-7, s. v. xommepcaHT, SSRLJA 195065, s. v. kommepcanT). In pre-Revolutionary legal
texts it was sometimes written in the Latin alphabet:

ToproBaTh He 3HaUMT CHIC MOHTHPOBaTh Mald3HH. CICHaTh 3CPKAILHBIC OKH4,
BLICTaBHTL BbIBCCKY — BCC ITO He CYThb des actes de commerce, a HYXHO MX CXCreer,
4T006bI cTaTh commergant'om (Crrovic 1873: 27, n. 2; see also ibid.. 193).2

During the Soviet period this term officially was used in referring to merchants ‘in bourgeois
socicty’: ‘B GYPXYa3HOM OOUICCTBC — JIHIW., 3JAHHMAKANCCCH TOPIOBJICH. IIPCHMYULCCTREHHO
B KPYlHbIX pasMepax” ‘in bourgeois socicty a person cngaged in trading. mainly on a large
scale” (SSRLJA 1950-65. s. v. kommepeanT). Only after the beginning of perestroika did it
again become widespread in refeming to Russian merchants:

XoruTe cramh kKoMMepcaHToM? C 4ero HayaTh, Kak packpbrfit CBOR IOTCHIAAL, 1O
BXOJNT B apCCHal [IPHEMOB BbICOKOKBANHPHIMPOBAHHOIMO KoMmMepcadTa |...] ‘Would
you like to become a merchant? How 1o start. how to discover onc’s potential. what goces
into the arsenal of a highly qualified merchant's devices {...]" (EZ 895: 11).

In the late 1980s the publishing house ‘Kommepcants' was founded. publishing. among other
publications, the joumals Kommepcanmv-weekly and Kommepcanmn-daily (sce the article
headed ‘HUndpopmaiponnas uMnepus ninaresbekoro aoma “Kommepcanra™, BiP 5/1996: 26).
The use of the hard sign demonstrates that this word is a deliberate revival of a pre-

Revolutionary term. In post-perestroika legislation the term kommepcanT is not used.

¥ *Trading partnerships. full and on trust, are called business houses. a name that i1s alien to avil partnerships.*
% *To trade docs not mean to sull assemble the shop. to make mirror windows, to display the sign — these are
nol actes de commerce, bul it is necessary to exercise them in order 10 become a merchant.’
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(xiv) Kommusosxcep ‘commercial traveller

Kommusosixep (pre-1917 spelling: komMu-Bosixkep) is a borrowing from Fr. commis-
vovageur first attested in 1864 (SSRLJA 1950-65, s. v. kommuBosixkep). In Russian legislation
it was first used to refer to foreign commercial travellers and was written in the Latin alphabet:
‘alreHThl H  KOMHCCHOHCPLI WHOCTPAHHbIX JIOMOB, HCHMCHIOIIIHC TOBapOB B CBOCM
PACHOPAXKCHHH H HCYIIOJTHOMOUMCHHBIC Ha TIPOH3BOACTBO TOPrOBJIM & CIIYXAMC TOJILKO
NOCPC/HHKAMH  IPH  3aKJIOUCHHH  TOProBbiX  oniepalivd  (commis-voyageurs)’ (Art. 56
PoLOZENTE 1865; see also Crrovic 1873: 355).% By 1886, however, the Cyrillic version already
had gained acceptance. At least this is true for legislation (see also Art. 57 PoLoZINIE 1898). SIS
1900 has commis voyageur in an appendix of ‘words and cxpressions that have retained their
foreign spelling in Russian’. Kommupoaxep then referred to all commercial travellers:

lMpukauwk, He CiayuafiHo NOJYMAIOMMA 1IpUKa3, HOPYUCHHC CBOEI0 XO3sHHa, a
ONPCACACHHLIH HMCHHO LTS TOTO, YTOObI, Pashe3Kas B H3BCCTHOM paHOKe, 3aKJlOuaTh
TOPIOBLIC CACTKH OT HMCHH # 332 CHET CBOCTO XO3HHHA, CCTb KOMMM-BOSIXKCD
(Handlungsrcisende) (Crrovic 1886: 62).*

Legislation determined what conditions an enterprise had to fulfil (i.c. how many taxes it had to
pay) in order to be allowed to have commercial travellers (Art. 57 Poio¥enNiE 1898). During the
NEP period the term was also used in legislation. DEKRET 1923 rules that state enterprises. in
order to increasc sales of their goods, arc entitled to usc the services of koMMHBOsDKCPh! (Art.
1) who commit themselves to accept orders and sell goods on behalf of the enterprise within a
certain arca on the basis of models and assortments of goods, price lists, and according to
instructions (Ant. 2). In dictionaries published after the NEP period the word does appear, but
with remarks such as ‘B Gypxya3som obmiectse” ‘in bourgeois society’ (OZEGov 1988, s. v.
KOMMHBOAXCP) Of ‘B KAIIHTAIIMCTHYCCKHX CTpaHax” ‘in capitalist countries’” (SSRLJA 1950-65,
s. V. KoMMHBOsIXKep: SIS 198(), s. v. kommusosxkep). Since 1990, however, these notes have
been deleted in dictionary entries (O%EGov and SVEDOVA 1992, 5. v. kommuBosxep; SIS 1994,
s. v. KoMMHBOsep) and the word has again been used with reference to Russia as well as to
other countries. Its meaning is explained in newspapers, for example in the section ‘cnoBaphb
aea0Boro yenoseka® (EZ 3/90: 10), and used in lcgal studies (for example, SosNa 1997: 25).
Kommusosxep is also included in recently published legal dictionaries such as EP 1994:

Pasne3gnodt nipeacraBuTeAb TOProBofl pUpMbl, COLITOBLIA IIOCPCAHHK, [IPCLIAralOMIMA
NOKYTIaTE /1AM TOBAPh 110 HMCIOUIMMCA ¥ HEro ofpa3naM (s. v. KoMMHBOsIXep). ™

M *Agents and commussion-agents of foreign [business] houses, who do not have goods at their disposal and who
arce not authonzed to trade but who serve only as mediators for the conclusion of commeraial operations.®

3 *A commercial traveller is a salesman, who has obtained the order, the instrucuon of s master, not
accidentally but specifically 1n order o travel about 1n a certain district and conclude commercial transactions on
behalf and at the expense of s master.’

% ‘Travelling representative of a commercial fimm. selling agent. who offers the customers goods with samples
that he has with him.'
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In contrast to other mediators (areHT, KOMHCCHOHEp, AWJICP), 3 KOMMHBOSXKCP cannot be an
independent Iegal entity (EP 1994, s. v. komMmuBosixkep). This was also true of a kommu-

BOXKCp in pre-Revolutionary times.

(xv) Kondomunuyn ‘condominium’

This term was adopicd from Roman law, where condominium was the joint possession of an
object by various owners. Before the October Revolution kongoMiHHyM was used in both civil
law and state law; in the latter it referred to the joint realization of stale power in a specified
termitory by two or more states. During the Soviet period before perestroika xonoMuEryM was
uscd only in this second meaning (BSE? xiii. (1973), s. v. konnoMuuuym ; SSRLJA 1950-65.

s. V. KOHRoMHHuyM: USAKOV 1934-40, s. v. xoHnoMHHHYM). As a lerm of civil law

KOHAOMHHHYM was reintroduced into Russian legislation only in 1993 in the ‘Temporary Statute
on Condominium’ (PoLoXeNiE 1993), where it is defined as follows:

KoHaoMuHHym  siBjisicTes  OOBbefIMHEHHEM  COOCTBCHHHKOB B CIIHHOM  KOMILIEKCC
HCABHXXHMOI'O HMYUICCTBA B XHIHIIHOA cepe (lasice HMCHYETC — JOMOBRAJieNbIlhl),
B IPAHHIIAX KOTOPOrO KaXKAOMY H3 HHX Ha 1IPaBC YacTHOH WIH roCyAapCTBEHHORA,
MYHHIMIIATIBHOA COGCTBCHHOCTH, HHOM hopmMe COGCTBCHHOCTH NPHHAIVICKAT B XKHIIbIX
OMAaX XKWiblc (KBapPTHpbI. KOMHATbI) H/HITH HCXMHIbIC NOMCUICHHA, BKJIOMaN
NPHCTPOCHHBLIC, @ TaKXKE JIPYIoe HCABHXHMOC HMYILIECTBO, HCHOCPCACTBCHHO
i:ssiaauuoc € KHIBIM JIOMOM, SBIAIONICCCA OGUICA COBCTBCHROCTLIO JOMOBIIAJICITBIICE
). (Ant. 1)

The entry in NOVYE SLOVA-80 1997 (s. v. koHpoMHHHYM) states that the meaning referring to
living-spacc is new, having appcared in the 1980s, and that it is exclusively applied 0 ‘the
West'": *Ilom (Ha 3anajie ), KOTOPHIM COBOKYTIHO BJIANCIOT COGCTBEHHMKH KpapTHp' ‘House (in
the West), which is jointly owned by the owners of the apartments’. However, as shown above,
KOHAIOMKHHYM in this sense is in fact also used to refer to Russia. A further example is the article
‘K Bayuepy npuBsixa. [puBbikHEM JiH K KOHIOMHHHYMY?' ‘We got used to the voucher. Will
we get used to the condominium?”, in SarodNtKov 1997: 39).

(xvi) Kopnopayus ‘corporation’

Before 1917 xopnopaims meant an association (with its own statute and specific rights)
consisting of people joined together by a common interest. which in most cases was
professional (kopriopaims Bpaucit ‘corporation of doctors’) (SIS 1894: SIS 1902; SIS 1910:
SIS 1880: SIS 1900, s. v. xopuopaumst). During the Sovict period Kopriopaims acquired a
sccond meaning. namely that of corporation as a monopolistic association (sce OZEGOv 1988, s.

v. kopriopains). This is the meaning of a business corporation in American law — in

¥ *A condomintum 1s an assoctation of owners 1n a singie complex of immovable property (hereafier house-
owners), where each of them has in pnhale, state, or municipal ownership living space (apariments. rooms)
and/or uminhabrtabie space, including cxienstons, and also other immovable property that i1s directly linked o the
dwelling house, which 1s joint property of the house-owners [...].°
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Continental European law the corresponding terms are Aktiengesellschaft (Germ.), société par
actions (Fr.), axyuonepuoe obugecmeo (Russ.) —, and xopnopaumsa was used only with
reference to the USA: ‘kopnopamms «[KcHepan anakTpHK» 3akmodana ¢ CoBeTckuM
NPaBHTCALCTBOM KOHTPAKT {...]" ‘the corporation “General Motors™ concluded a contract with
the Sovict government’ (ARTEMOV 1958: 17; for another example. sec KrRuTOV 1958: 87). Legal
dictionaries published during the Soviet period before perestroika describe kopnopaims as a
concept rooted in *bourgeois civil law’ and as a tool used by the biggest monopolies in order to
exercise economic supremacy, thereby bending the bourgeois state to their will (see, for
instance, FKS 1961, s. v. kopnopauus). When, from 1990, various lcgal forms of private
entcrprise were introduced into Russian law, joint-stock socictics were named akiMoHepHbie
ofitecTsa, not Kophiopaii: the term was borrowed from continental European languages. not
American English. Koptiopaims continues 1o mean an American corporation (BJuS 1997, s. v.
kopitopaipsi: EJUS 1997, s. v. xopitopanus: SYRODOEVA 1993: 122; 126; 127), but in Russian
post-perestroika legislation the term is rarely used. Some legal dictionaries under the heading
kopriopaims (for example, SES 1997, s. v. kopriopaius) give (without any further comment
and therefore misleadingly) the meaning of Engl. corporation (as a term of American law).
Others claim that in Russian legislation kopnopaips is used only as part of the name of
commercial state organizations (BJUS 1997, s. v. kopitiopanms). In fact, xopnopaims is also
uscd as referring to an association of enterprises:

Fockomumyniectso PoccuM He  BnpasBe  fleNicTHpOBaThL CBOH  NOMHOMOUHS  |[...]
XOJUTHHTOBLIM  KOMMAHMAM. CO3aBacMbM  HAa (a3e IOCYAapCTBEHHBIX KOHIEPHOB,
KOPIIopaiMA, accolHallHiR, a TakXe HHbIM  XO3AACTBYIOIIHM CcYOBEKTaM, He

ABNAIONAMCA NOKYTIATENAMH B COOTBETCTBHH C NMYHKTOM 1 cTaThH 9 HacTosniero
3akona (Art. 4 Para. 2 ZoPriv 1991).%®

Another legal document in which xopnopaiysa is used as referring to ‘oOGbeauHeHMe
npeapHATMA® ‘association of enterprises’ is the METODICESKIE REKOMENDACT 1994 (Para. 2. 4.
2.). An example of this use of xopnopamms in specialist literature is: ‘cerofHs B cocTabe
kopiiopaii — 11 npepusm™A, pacnonoxendbx 8 Poccun, bBenapyce, Ykpanke u B
Kazaxctane “today the corporation compriscs 11 cnterprises situated in Russia. Byelorussia,
Ukraine. and Kazakhstan® (EZ 8/98: 23). Such cases are, however, very rare, and the precise
legal meaning of xoptiopaims as referring o an association of enterprises (or entreprencurs) has
nowhere been defined. Rare as they may be, such instances are none the less characteristic of the
current transformation process of Russian law, in which the influences of native and various

foreign legal traditions compete with cach other, this battle being mirrored in the choice of
terminology.

® *Goskomimuséestvo [State Commutiee of the Russian Federauon for the Administration of State property)
does not have the right to delegate 1ts powers [...] to holding companies that have been formed on the basss of
state concems, corporauons, associations, and also other commercial subjects that are not buyers according to
Para. 1 An. 9 of this law.*



00052009

52

(xvii) Maxaep ‘broker’

This term is a loan-word from Germ. Makler (FASMER 1986, s. v. Maksiep). It is first atiested
in 1721(REGLAMENT 1721, chapter XIX: *O makncpax M TOprosbix c¢BojfuMKax’). It means a
commercial broker, in particular a broker at a stock exchange (PERENOGO 1832, s. v. maknep:
Crrovic 1886: 64). When stock cxchanges were finally closed down in 1930 this term

disappcared from active usage. After perestroika it was revived and reintroduced into legal
dictionaries:

HOCPEIHHK 1PH 3aKJIOUCHHH C/IEJIOK Ha (POHJIOBBIX, TOBAPHBIX H BATIOTHBIX GHpXaX. a
HHOITIA M TIPH 3aKJOYCHHH CTPAaxoBbiX, PaxTOBhIX. XHIMIIHBEX H HHBIX JOIOBOPOB
(BJUS 1997, s. v. makncp).”®

In legislation, however, no cases of its usec have been found: instead the English loan-word

6poxep is used (sec below, pp. 85-7).

(xviii) Hedauxumocms ‘immovable properry’

The division of things into movable and immovable goes back to Roman law (res
mobiles/res immobiles) (KASER 1971: 382). Immovable things arc, broadly defined. things that
cannot be moved, such as land or buildings. wherecas movable propenty can cither be moved
(money, stocks and shares, securitics, c¢tc.) or move itself (animals). This distinction was
inherited by all European legal systems (and conveyed to many morce). and has remained a basic
legal distinction, particularly in civil law. The distinction between HCABMXKHMLIC Belly
‘immovable things' and jsuxXumbie Beitd ‘movable things® had been used in Russian Canon
Law, following its Roman-Greek model, most notably in Kormdaja kniga and in various laws

subscquently passed by Russian Church authoritics in 1580, 1584, and 1667 (KAISER 1965:
245-6). However, it was only under Peter I that these terms were introduced into secular
legislation. The terms noMecThe ‘cstate’, BoTunHa ‘inherited estate’, asop ‘yard’, and naska
‘shop’ were united under nemBHXKUMBIC Bel in the wkaz of 23 March 1714 *O nopanxe
HACHICNOBAHUR B IBHXHMBIX H HCIBHXHMbIX HMmytiecTsax’ (Ukaz 1714). This uka: completed
Peter I's cffort to bring into linc the various kinds of ownership of land. The terms
HCIBHXXHMBIC BCIIN, JIBHXHMBIC BEIIH, HCJIBHXUMOC HMYLIECTBO, and JIBUXHMOC HMYLLICCTBO
arc thercfore generally regarded as new legal terms coined under Peter 1 (KAISER 1965 246;
SEREENEVIC 1995 (1905): 98). When Russian commercial law developed, the categories of
JIBLXHMOC and HEIBHXHMOC MMYHICCTBO (OT IBHXHMMOCTD and HERBHXKHMOCTD ), WETC among
those taken over from civil law (Art. 383 SvoD zAkONOV, x., part 1: uMylCCTBA CYTL
HCABHXXHMBIC WJTH IBHXHMLKC ‘property is immovable or movable’):

Toprosoe 1paBo GepeT TOTOBLIMH H3 IP@XIAHCKOIO [IpaBa BCC TC [IOHATHS W
ONPENCTCHUA, KOTOpbie HpHHaLIeXaTt nocacgdeMy [...]. Hanp. [...] noustas
HEABHXUMOCTH H ABIDKHMOocTH (Crrovic 1891 34).*°

® *Mediator at the conclusion of transactions at stock, commodity and currency exchanges, and sometimes also al
the conclusion of insurance. freight, housing. and other treaties.”
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From then on these terms served as basic concepts in the description of commercial transactions:
‘aK1jMs — MMYIICCTBO ABHXHMMoc’ ‘a share is movable property” (Crovic 1886: 28); ‘soT
HOYCMY YHACTUC AKIHOHCPA B CKJIANIONHOM KalHTAJIC BCCITIa CCTh HMYLICCTBO JIBHXHMOC,
XOT$, GbITh MOXCT, IJIaBHYK) 4aCTh HMYHICCTBA TOBAPHLIICCTBA COCTABIAK HCJIBUXKHMOCTH'
‘this is why a sharcholder’s share in the capital is always movable property, cven though,
perhaps, immovable propenty constitutes the main part of the partnership's property” (ibid., 103;
cf. Art. 2176 Svob 7AKONOV, x., part 1). The distinction between aBuxumoc and HEBRXUMOC
MMYIIICCTRO Was also used in commercial icgislation:

ToBapHIIK CCI'O TOPrOBOTO ROMA OTBCTCTBYIOT 32 BCC AMIH OHONO BOOOIIC W HOPO3HL
HMYIIICCTBOM CBOMM JIBIKHMBIM M HCIBHXUMBLIM (Art. 2 MANIEST 1807).4

In Soviet times, however, property was no longer divided into ‘movable’ and ‘immovable’, but
into means of production and commodities— in other words, a legal classification was replaced
by economic criteria. Accordingly dictionanies published in Soviet times trcated the term
HCJIBHXMMOC HMYlICcTBO as referring only to pre-Revolutionary and contemporary bourgeois

law:

HeBHXKUMOC HMMYIICCTBO — B PYCCKOM  JIOPCBOUIOIMOHHOM H  COBPCMCHHOM
Gyp>K ya3HOM [1paBc, HMYIIICCTBO, COCTOSAMICE H3 3EMCJILHOIO yuacTka, cipuenus (SRJa
1981-4, s. v. HenBrxumbt).

Overcoming this Soviet legacy proved difficult. Even in JURE 1995 (s. v. peurs) this division is
still considered the fundamental one in civil law — ‘HauGonee cyuiccTeeHHoe', and cven

though the entry is rather detailed and mentions other civil law classifications of property, it
docs not mention the concepts of apuxumbic and Hensuxkumbie Beid. (In JURE 1997 s, v,

seun, the word ‘HauGonee’ has been omitted. and the distinction between nBuxHMbie and
HeJIBHOXHMbIC Belild has been introduced.) In 1989, a legal scholar commented on the problem
as follows:

HOITYCKacTCA CMCILCHHC JICICHHA MMYIICCTBCHHBIX OOBEKTOB C MX JICJICHUCM 110
IKOHOMHYCCKHM TIpH3HAKaM Ha CPCJICTBA MPOU3BOCTBA M NPCAMCTLI HotpeGachus. Ha
CAMOM X¢ JICJIC 3ACCH HET HHKAKOIO IOPHAMYCCKOI'O 1IpH3HAKA PaVIHYHA. T PaHIHOHHO
H3BECTHO JIC/ICHHC Ha JIBHKHMOE H HCBHXKMOC MMYNICCTRO |...] Ho 7Ta TepMuHOiorus
JI0 CHX [HOP HE YHOTPEOIACTCA, a CaMo ACICHHE Heuewo. (SKREDOV 1989: 11-2)*

* *Commeraial law takes over from civil law all those concepts and definitions that belong 1o the latier [...], for
cxample [...] the concepts of immovables and movables.”

! “The partners of a business house are liable for all its obligations together and separately with their mosable
and immovable property.’

2 *Immovabic property is, in Russian prc-Revolutionary law and contemporary bourgeois law, property which
consists of land plaots, buildings.’

© *The mixing up of the division between ownership objects and their division according 1o economic crtitena
into means of production and commoditics i1s permitted. In fact, however, there is no legally distinguishing
feature here. Traditionally known is the division into movable and immovable property. But this terminology is
still not used. and the division 1iself has disappeared.’
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Since 1990, however, the situation has changed. The first law to mention the term HeBHXHMOC
HMYLICCTBO again was the law ‘On Ownership in the RSFSR’, ruling that a citizen or legal
entity who was not the owner of property,

HO JOOPOCOBECTHO M OTKPLITO BJAJCIONICE KaK  COOCTBEHHHK  HCIBHXXHMbIM

MMYIIICCTBOM HE MEHEE NSTHAILATH JICT JHGO HHLIM KMYLIICCTBOM HE McHee nsTH neTt,™
acquired property rights (Art. 7 Para. 3 ZoS RSFSR 1990). Although the terms arc not yet
defined herce, this regulation is still relevant as it introduces the distinction between HeaBHKHMOC
HMywecTBO and IBHXKHMOC HMYIIECTBO as the criterion for the length of time in which property
has to be held in possession before property rights can be claimed. [n 1991 the ‘Fundamentals
of Civil Legislation of the SSSR and the Republics’ stated more expressly that

UMYLIECTBO MOAPA3NC/IAETCA Ha HCABHXHMOE M ABHXHMoe ‘property is divided into
immovable and movable property’ (An. 4 Para.2 Osnovy 1991).

Finally, the Civil Code defined the meaning of HeABHXHMbIC BEMIK:

K HeBHXHMBLIM BellaM  (HCHBHXHMOE HMYILCCTBO, HEABHXHMOCTB) OTHOCHTCH
3¢MCJILHBIC YYACTKH, YHAaCcTKH Help. O00COONCHHBIC BOMHbIC OOBCKTLI H BCE, YTO
NPOYHO CBA3AHO € 3¢MJIER, TO ccTh O0BEKTBLI, NepeMelleHHe KoTophix 63
HECOPA3MEPHOTO  ylllepfa HMX Ha3HaYEHHIO HECBOIMOXHO, B TOM UHCHE Jleca.
MHOTOJICTHHE HACAXJIEHHA, IaHuR, coopyxcHua (Ar. 130 Para. 1 GK RF 1 1994).*

The meaning of BHXKMbie Beiy is defined as 'BeINH. He OTHOCHAIHHECA K HEMBHXUMOCTH'
‘things that are not immovables’ (Art. 130 Para. 3 GK RF [ 1994). The introduction of an
abstract criterion to distinguish between immovables and movables is new in Russian
legislation. Pre-Revolutionary law had instead aimed at enumerating the objects belonging to
each group. Considering the fact that the number of immovable and movable objects is infinite,
this approach was useless (critically also SERSENEVIC 1995 (1905): 97):

HensuxnMbiMe MMYIIIECTBAMHE IIPH3HAKITCA 110 3aKOHY 3¢MJH W BCAKHE YTOALA. IoMa,
3aBOftbl, AOPUKH. JIaBKH, BCAKHE CTPOCHHA M NYCTHIC MBOPOBLIC MCCTAa, a TaKXKe
xenestbie oporu (An. 384 SVOb ZAKONOV, x., part 1).*

JBHXHMbIC HMYIIECTB2Z CYTh: MOPCXOJIHBIC ¥ PCUHBIC CYAa BCHKOIO pOfid. KHHIH.
PYKOIHCH. KaPTHHbI H BOOOINE BCC NPCAMETHL OTHOCHLMECH K HAyKaM M HCKYCCTHAM,
IKHITKH |7] NOILATH, CKOT, X1e6 CXaThii ¥ ModiodeHbll |...| (Art. 401 SvOD  7AKONOV,

x.. part 1).*

With the adoption of the 1994 Civil Code the distinction between HeIBAXHMOe HMYTIecTBO and
JBHXHMOC HMYTHCCTBO has been firmly established in Russian law (see, for example, GK RF |

“*[...] but has been 1n bona fide and open possession as an owner of iImmovable property for at least fiftcen
years or of other property for at least five years [...)."

“ *To immovable things (immovable property, immovables) are relegated land plots, subsoil plots, 1solated
water objects and all that 1s firmly connected with the land, that 1s objects whose movement without
incommensurate damage to the purpose thereof 15 impossible, including forests, perenmal plantings, buildings,
and installavons.’

“ *Immovable propenty 1s recognized by the law as land and all kinds of arable land. houses, factones, shops, all
kinds of buildings and empty outbuildings, and also railways.’
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Koamm. 1995: 204-6). Since the introduction of market reforms in Russia the concept of
HeqBHXUMocTb has increasingly attracted attention in legal practice and legislation, as the state
gradually has lost its role as the sole owner of immovable property. Whereas previously
transactions with immovable property werc merely a transfer of property between various state
representatives, these transactions have become more complex with the introduction of private
property and today pose much greater legal problems. Although the term HeBRXHMOCTS is still
used in legislation to classify property (a recent example is Art. 1 FINZoGosREG 1997, where
the term ‘HeaBHXUMOE MMYIECTBO (HeABHXUMOCTS)' is defined on the basis of Art. 130 Para.
1 GK RF 1 1995), it is now more and more associated with the rights connected with this
property — a semantic component that in Soviet times before perestroika was insignificant. The
new legal challenge has been described as ‘yuWTHIBATL HEIBHXHMOCTL HCE TONMBKO Kak
¢uznuecknt 0o6bEKT, HO U npasa Ha wee' ‘to consider immovable property not only as a
physical object, but also as the rights to it * (KRAVCENKO 1998; original emphasis).

(xix) Obugecmeso, axyuonepnoe 'joint-stock society’

In pre-Revolutionary Russia joint-stock socicties were an established form of enterprise (see,
in general, SEPELEV 1973). The first to be founded was the Poccufickan u 8 KoncTawmuHonone
Toprytoiiias xomnauus (1757); followed by the Poccuiicko- AMeprkanckas KoMmanus (1799).
From the 1820s the number of joint-stock societies grew significantly. See SEREENEVIC 1994
(1914): 143; Bunir and Gasti-BUTLER 1996: iii). The terminology used in legislation to refer
to joint-stock sociclics was inconsistent: axiiHoMepHoe TosapuiecTBo (Art. 55 UsTav
TORGOVYJ; Art. 2128 SvoD  zaKONOV, X., part 1), akipsonepHas kommanmus (Art. 58 Ustav
TORGOVYJ; Art. 2139 SvOD ZAKONOV, X...part 1), and aknnoxepoe obiecTtso (Art. 55 USTAv
TORGOVY]) all occurred. As an organizational form of legal entity they survived the October
Revolution and. during the 1920s, were widely used as part of the New Economic Policy. In the
late 1920s, when national economic planning was introduced, joint-stock societics were mostly
phased out. Even though certain state-owned legal entities retained the litle akimoHepHoe
obiecetso throughout the Soviet period, one of the most notable being Intourist (BuniER and
GAsti-BUTLER 1996: iv), the term akiuoHepHoe obiecTso acquired a negative connotation
because of its closc association with capitalism: ‘B AeMCTBHTENBLHOCTH XKe aKiHOHEpHbIE
o0IICCTBa CITYXKAT OPYIHCM HE JICMOKPATH3AIMH, @ MMIAHTCKOR LIEHTpATIHIallMM KaltHTana M
BCAYT HE K CMAMCHHIO, 2 K ODOCTPEHHIO NPOTHBOPCYHA KalMTatusMa® ‘in reality, however,
joint-stock societies serve as a tool not of democratization, but of a gigantic centralization of
capital. leading not to a alleviation, but to an aggravation of the contradictions of capitalism’
(FKS 1961, s. v. akunonepHoe oGiuecteo). The fact that the Soviet Union itself took part in

“ *Movable property is: sea- and nver ships of all kinds, books, manuscnpts, painungs and in general all objects
relating to the sciences and the arts, camages [...], horses, cattle [...]."
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joint-stock societies with other socialist countries was justified as ‘bopma oKazaHHs NOMOLIM
CTpaHaM HapOfHOR AEMOKPATHH B BOCTAHOR/ICHHH H NOTBEMC MX HapOJHOINO Xo3sifcTBa’ ‘a
form of helping the people’s democracies in restoring and developing their national economies’
(ibid.). Joint-stock societies were first reintroduced into Russian law in the statute ‘On Joint-
Stock Societies and Companies with Limited Liability":

AKIHKOHEPHBIM  OCILCCTBOM  SIRJIACTCA  OPI'AHM3AlIMA, CO3fAHHasl Ha  OCHOBC
ROOPOBONLHONO  COMJIAMICHHA KOPHAHMCCKHX M U3KueckHX aHl (B TOM  uKchae
HHOCTPAHHbLIX), OOBCAMHHBUINX CBOM CPEICTBA IYTCM BLIIYCKA aKIMR, M HMCHIOAs
LCIILIO YAOBACTBOPCHHE OOMICCTBCHHBIX NOTPEGHOCTCH M H3Bic cHHE npuOLum (Art. 1
POLOANIE 6/1990).4®

The fact that the term akitHoHepHoe ofiecTBo has been introduced into Russian legislation
referring to a form of enterprisc provided for by Russian law is a clear sign of that its
connotative mecaning has changed. The concept of akumoHephoe oGtuectso was further
developed in subsequent legislation — the law ‘On Enterprises and Entreprencurial Activity’
(Art. 11-2 ZoP 1990), and. in panticular, the Civil Code (Art. 96-104 GK RF I 1994) and the
federal law *On Joint-Stock Societies’ (FEnZoAO 1995). Although the definitions of
aKHMoHepHoe 00mecTBO in these laws differ from each other in some respects, they all include
the following two main elements: (i) the capital of an akiMoHepHoe obuecTso is divided into a
certain number of shares; (ii) the shareholders are not liable for the society’s obligations and
incur losses resulting from the activity of the society according to the value of the shares they
own. The limiled lability of the sharcholders was also the central feature of akimoHepHoc
obutecTBo as regulated in pre-Revolutionary Russian legislation (SERSENEVIC 1994 (1914):
138).

(xx)} I[Ipednpunimamens “entrepreneur’
In pre-Revolutionary law the meaning of npempuHuMaTent was defined as

JIALO, KOTOPOE OPFraHU3yeT TOProROE NPCNIPHATHE, JIACT ¢MY CBOC MMS, BBLICJICT JUIA
HEIO 4acTh_CBOEI'O MMYIICCTHA, HCCET Ha ccbc PHCK yCreXa M NOMB3YCTCA BCCMH
phroiamy (SEREENEVIC 1994 (1914): 71).%°

In legislation apart from npe/mputnuMarcn (Art. 2 point 10 Pouo¥Ne 1865) the terms xo3auH
TOProBOIO NPpCAIIPHATHA ‘proprictor of a commercial enterprise’ (Art. 1238 SvoD 7AKONOV. X..
part 1), rnapa Toprosoro fioma ‘head of a commercial house® and mnanesncn npempuaT™a
‘owner of an enterprise’ (Art. 526 SvOb ZAKONOV, v.) were used. During the Soviet period and

until the beginning of perestroika and economic reforms npeanpuHuMaTes s was used only with

“ *A joint-stock society is an organization created on the basis of voluntary agreement of juridical and natural
persons (including foreign) who have combined their assets by issuing stocks and have the purpose of satisfying
social requirements and deriving a profit.’

**A person who organizes a commercial enterpnse, gives it his name, assigns part of his property to it, takes
the risk of success upon limsell, and enjoys use of all profits.”



00062009

57

respect to entrepreneurs in capitalist countries. OZGov 1949 and 1960 define
NPCUIPHHRMATEL as ‘KallHTAJIUCT, BJAACIOUMA NpeanpusTicM’ ‘a capitalist who owns an
enterpnse’ and give one example: ‘KpynHbIA npemIpHHUMaTens’ ‘big entrepreneur’; for the use
of the adjective npeanpuHuMarTeanckuit  the example ‘npcanpuHUMaTennbcKas 1pHOLUIL
(‘entrepreneurial profit’) is given. OZGov and Svimova 1992 give as the first definition of
NPCAIIPHHUMATCAB  ‘BAAACHICH TIPCIIPHATHA, ¢HMpMbE, a TakXke BooOlie AcCATCNL B
IKoHOMHUCCKONR, uHancoBoi cdepe’ (‘owner of an enterprise, a firm, but also generally a
figure in the economic, financial sphere’), and as an example accoiaimMa peIPHHUMATEICH
(‘association of entrepreneurs’). The second meaning is ‘NPCANPHUMUMBLIA K [IPAKTHUHBLIA
yenosek’ (‘enterprising and practical person’). Unlike the various editions of OZrGov, OAGOV
and Svinova 1992 note the female form of NpeIIPHHHMATE L, NPpETIPHHKMaTE LU, which
was first recorded in Dal.” 1880. This suggests that since the beginning of perestroika

npctpuHMMaTens has been widely used in the Russian language in relation to Russian society.

(xxi) lpeiickypanm ‘price-list’

This term is a loan-word from Germ. Preiskurant (FASMER 1986-7, s. v. upefickypant). In
pre-Revolutionary law it referred to a list containing the prices of goods and securitics traded at
the cxchange:

Bupxcnas 1icHa [...] IPUBORMTCA B H3BCCTHOCTHL OGMMHUIMAILHO M OIOBCHIACTCA Kak
. % . . 30
Kypc. B GromneteHe wid B npeic-kypante (Crrovic 1891: 238).

After 1930, when stock exchanges ccased to exist, the term disappeared from active usage.
Since the beginning of perestroika it was revived and reintroduced in legal dictionaries:
CIIPABOMHMK, [ICPCUCHD [ICH Ha TIPOJYKIKIO, TOBAPLI K pa3Horo pojia yeayru ‘reference book,
price list of products, goods and various kinds of services’ (JURE 1997, s. v. npefickypanT; sce
also BJUS 1997, s. v. nipefickypanT). This is a broader meaning of npefickypanT than the one
the term had until 1930. It no longer refers only to the price-list used at an exchange. but to any
price-list used in business. This meaning of npeickypant competes with nipasic-mcT ‘price-list’
(for examples of the use of npaiic-ancT, sce £Z 50/96: 33: £Z 34/95: 23).

(xxi1) Pexaama ‘advertising’
This loan-word from Germ. Reklame (FASMER 1986-7, s. v. pckiiama) was first recorded in

1864 (SSRLJA 1950-65, s. v. pekaama). Its legal meaning was defined in legal studies (for
examplc. GOL'DINBIRG 1901: 53-66) and encyclopaedias:

* The exchange pnce is publicized officially and noufied just as the rate of exchange in the bulletn or in the
price-list.”
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OGBbABJICHHE O NPOAABAacMbIX TOBapax WIH NPCAIAracMbIX YC/Iyrax, € LeJbio IIPHBJICYD
NOTpeOGUTENICH PacXBA/IMBAHHEM, HaCTO NIPEYBETHUCHHBIM, KayecTBa ToBapa (ES 1890-
1904, xxvi. (1899), s. v. pekiama).”!

During the Sovict period the need to legally regulate commercial advertising decreased and
the term was uscd less frequently. This changed after 1986, when private enterprisc was
reintroduced into Russia. Pexsama was now seen as ‘HCOTbCMIICMaA YacTh YCHCUIHORA
PhHOMMORA IKOHOMMKH' ‘inalienable part of a successful market economy’ (EZ 4/95: 11) and as
‘nBuraTeanL Toprosiu’ ‘motor of trade’ (NARINTJANI 1995: 46). A pekamubBi  phiHOK
‘advertising market’ developed. which grew rapidly, in particular following the pextamMHbBi
Gym ‘advertising boom’ in 1994 (Rossijskaja Gazeta, 18 Mar. 1996: 7; EZ 7/95: 1).

Before the October Revolution peksiama referred to an advertisement in a newspaper (ES
1890-1904, xxvi. (1899), s. v. pckaama, p. 527). Since perestroika it also means advertising,
of which different kinds can be distinguished. including npsimas noytosas peksiama ‘direct-mail
adventising’, neuaTHas peksiama ‘press advertising’, aKpaHHas pekiama ‘screen advertising’,
pagMopekiaMa ‘radio advertising’, and HapyxHas pexiama ‘outdoor advertising” (EP 1994, s.
v. peknama). The meaning of pexnama is explained in columns such as ‘caosaph aesoBoro
uyenoBeka’ ‘dictionary of a businessman’, published in specialized newspapers as a way of
familiarizing the reader with new terminology (for example, £2 11/90: 15). Pexnama is also
included in legal and commercial dictionaries (for example, EP 1994, s. v. pexnama; SKoMm
1996, s. v. pexaama: BJuS 1997, s. v. peknaama). Textbooks have been published on the legal
meaning of pexJiama (sec, for example, SFREGINA and TITKOVA 1995), and many articles in legal
joumnals (for example, NARIN"JANI 1995) and specialized newspapers (for example, ‘Pexnama:
IOPOra ¢ ABYCTOPOHHHM JIBHXCHHEM', EZ7195: 1) arc devoted to it. The term peknama is usced
in the 1994 Civil Code (Ant. 437 GK RF I 1994) and in the ncw Criminal Code, which
regulates noxHas pexiiama ‘false adventising® (Art. 182 UK RF 1996). In the 1995 federal law
‘On Advertising’ peknama is defined as

pacnpocTpansemMas B mobo#t popme, © HOMOIIBIO JAt00bIX CPeACTB HHPOPMAIIHA ©
HHIMUCCKOM HIIH IODHIMUCCKHM JIHIKE, TOBapax, HICAX H HauHHaHHAX (pcKiaMHas
MHPOPMAIMA ), KOTOpas NpEHA3HauCHa JUIA HCOMNPCACNIEHHOTO Kpyra JIHI ¥ 1IPK3BaNa
hOPMHPOBATL WK NOFICPKHBATL HHTEPEC K ITHM DHIHUECKOMY, KOPHITHUECKOMY JTHILY,
TOBapaM, MACSM M HaUMHAHMAM H CHOCOGCTBOBATL pPCaliM3aliMH TOBApOB, HACH H
naunHanuit (Art. 2 FipZoR 1995).%°

% * Announcement about goods on sale or services offered with the aim to attract customers by praising. often 1n
an cxaggerated way, the quality of the goods.”

2 * Information spread in any form, by any means, about a natural person or legal enuty, goods, 1deas. and
undertakings (advertising information), intended for an indefimite aircle of persons and designated 1o form or
support an interest in this natural person, legal entity, goods, 1deas, and undertakings and to make for the sale of
goads, 1deas, and undertakings.’
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The pre-Revolutionary peksiama referred 1o only one specific kind of advertisement of goods
and services, whereas the post-perestroika meaning covers any kind of information about a
natural person, a lcgal entity, goods, ideas or any kind of undertaking. Apart from peksama, the
following terms have been revived in legal terminology:

« Pexsramuer ‘adventiser’ (DAL 1914, s. v. pexknama). Examples of its use are the model
contract ‘HoroBop Ha pa3spaGOTKy PCKJIAMHOR NPOAYKIMH M OKa3aHMC PCKJIRMHBLIX yCayr’
‘contract about the working out of an advertising production and the rendering of advertising
services’ (in SEREGINA and Trrxkova 1995: 94-6) to be concluded between a pekntamopatest
and a peknamucT, and the article headed ‘Crioso pexnamucty’ (£Z 23/96: X1).

* Pexnamuponatt. (DAL 1914, s. v. peknaMa)  ‘BOMOXHOCTH  LIPCRIPHHKUMATCIICH
PCKJIAMHPOBATE TC WJIK HHbIe ToBapbl” ‘the possibilities of entrepreneurs to advertise these or
other gooods® (£Z 4/95: 11).

» Pexsamubiit (DAL 1914, s. v. pekiama): peknamibic arcHTeTBa ‘advertising agencics’
(EZ 1/95: 12); pexnamubic kKamnanuu ‘advertising campaigns’ (EZ 4/95: X1); pexJiamubii
Gusnec ‘adventising business® (EZ 4/95: 11); pexnamubit puok ‘adventising market® (EZ 7/95:
1); pexknamuas sieATenbHOCTL  ‘advertising  activity’;  pekilamias  iicHsypa  ‘advertising
censorship® (EZ 1/95: 12), pexnamubiit poauk ‘trailer’ (SEREGINA and Trrkova 1995: 34);
PCKJIAMHBbIC KHHODHWILMIL, BHACODHILMELL B ciaiiduinMil ‘advertising movies, videos, slide
shows’(ibid.).

The following new terms have been derived from peknama:

» Pexknamonaresb  ‘advertiser’:  1OpWIMYECKOC WIH  (PUIHYCCKOC JTHIO, SBJSKONICCCH
HCTOMHHKOM PCKJIAMHOR HHGOPMAIMH JUIH  HPOM3BOACTBA, PasMCIICHHUS, (IOCIEYIOHICTO
pacipocTpaicHus pekiambl (Art. 2 FEDZOR 1995).3% Sce also the article headed *Y BaxacMbie
pekaamonatem!” ‘Dear advertisers!” (£2 10/97: 1).

* PexknamonponssonnTens ‘producer of advertisement’: opuanueckoc WK H3MUCCKOE
JHIO, OCYHICCTRAAIMIES HOJHOC WX HaCTHUHOC IIPHBCACHUC PCeKJaMHOR #HdopMalnH K
roToBoA JUiA pacnpoctpadenns opme (ibid.).** This term is used as a synonym of
PCKJIAMHCT.

» Pexnamopacnpoctpannteib ‘spreader of advertisement’: 1OpsIHuecKoe HaN hH3HYCCKOC
JMI0, OCYHICCTBAAKOIICE pa3sMElicHHe B (MAM) paclpOCTPAHCHHE PEKJIaMHOA #HAOpMalIHK
NYTCM 1IPCAOCTARNICHHN W (WIIM) HCNONB3OBAHMS WMYIICCTB4. B TOM YHCJIC TEXHHYCCKHX

D A legal enuty or natural person, representing the source of an advertising information for the production,
placing, and subsequent spreading of the advertisement.

* *A legal entity of natural person, carrying out the full or partial conversion of the advertising information into
a form ready for distnbution.’
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CPCACTB PalHOBECIAHHA. TCJICBHIHOHHONO BCIIAHHA, 8 TAKXKE KaHAIOB CBA3M., pUPHOIV
BPCMCHH H HHLIMH cliocoGamu (ibid.).>

Other neologisms include dupmbi-pekiamonatesn ‘advertiser firms' (EZ 1195 12),
OpraHu3aliMsa-pekaaMonarenn ‘advertiser organization' (SEREGINA and Trikova 1995: 34),
pammo- H Tesepekiama ‘radio- and television advertising’ (SEREGINA and TiTKovA 1995: 35),

and pexslaMHO-KoMMepueckHe cayxObl ‘commercial advertising services’ (ibid.).

(xxiii) Cepswmym ‘servitude’

The legal concept of servitudes, i.c. the right of a person to make limited use of someone
clse’s thing. was developed in Roman law, where more than forty kinds of such rights werc
distinguished. Servitude law had been developed because of the need to regulate conflicts
resulting from conflicting interests between private owners. The concept was mostly applied 1o
immovable property (real estate), but personal servitude rights such as usufructus also existed.
Servitudes were mostly applied to land plots, conceming, for example. the right to conduct
water through a neighbour’s plot of land. All European legal systems adopted this legal concept,
to various degrees, but only certain aspects of it were integrated into Russian legislation. This
was donc, morcover, in an unsystematic way, using an inconsistent terminology. Mostly the
term yroase was used as referring to servitus, but in some places it was replaced by the term
npaso yuactun uyactiore (for example Art. 287 PoLoZente 1890). Towards the end of the
nincteenth century the term cepBuTyT became more and more widespread in legislation
(SEREENEVIC 1907 (1995): 229). At that time the absence of a systematic regulation of
scrvitude rights had led to an increasingly difficult situation for the courts and the need was
expressed to introduce a comprehensive servitude law to Russian legislation. bascd on the
European tradition (ES 1890-1904, xxix. (1900), s. v. cepsutyTsi. p. 631). However, while
Russian scholars discussed scrvitude rights against the background of Roman law (sce, for
instance, the chapter ‘cepsutyTii’ in SERSENEVIC 1907 (1995): 226-37; MirKeL” 1902, Para.
613-6; Gusakov 1884), a corresponding reform of Russian legislation was ncver carried out.

According to dictionarics and encyclopaedias published during the Soviet period before
perestroika cepuTyT refers only to servitudes in ‘ancient, feudal. and capitalist socicties’
(SSRLJA 1950-65). In BSE® 1969-81, xxiii (1976) it is referred to the law of ‘bourgeois
socicties’. Legal dictionanes and textbooks on civil law published during the Soviet period did
not deal with the concept: only textbooks on Roman law and on the history of statc and law
mentioned it occasionally (Kazancev and Kordunov 1997: 22). One of the most important
kinds of servitude rights in Roman law was the usufructus, a personal servitude right, giving a
person the right to make use of someone clse’s thing for a limited period of time. including the

¥+ A legal entity or natural person, carrying out the placing and (or) distribution of the advertising information
by mcans of granting and (or) using property. including the techmcal means of radio broadcastung, television
broadcasting, but also communicaton channels, air ume and by other means.”
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appropriation of the proceeds from it. under the condition of preserving the essence of the thing.
In Russian law this concept was known as y3yppyKT, NOJbL30BJIANCHHC, OF HOXKH3HEHHOC
pnafichue (see SERSENEVIC 1907 (1995): 231). So far, these terms have not been revived in

Russian legislation, but the meaning of y3ydpykT is explained in all new legal dictionaries (for
example, BJUS 1997, yaydbpykT: JURE 1997, s. v. yaydpykT; JUES 1997, s. v. y3ydpykT).
The reintroduction of servitude rights into legislation began in 1994 with the law ‘On the
Privatization of Statc and Municipial Enterprises’ (confirmed by decree No. 1535), by which
three kinds of public servitudes were introduced in order to ensure the unimpeded usc of objects
of public usage (such as footpaths and streets) and o allow for repair work (of clectrical and
phone cables ctc.) to be carmied out (Kazancev and Koriunov 1997: 22). Subsequent

legislation further developed the concept of ceputyT. The first part of the Civil Code, for
cxample, contains a scrics of articles on servitude rights concerning someone else’s land plot,
‘NpaBo OIPaHHICHHONO NOJIL30BAHHA COCCTHHM ydacTKOM' ‘the right to make limited usc of a
ncighbouring plot of land’ (Art. 274 Para. 1 GK RF I 1994), regulating the basic preconditions
and features of this right (Arts. 274-7). The second part of the Civil Code puts certain aspects
of servitude law into more concrete terms (for cxample, Arts. 553, 613, 689, 694 GK RF 11
1995). The 1995 Water Code introduces the concept of BopHbOt cepBuTYT ‘waler servitude’
(Ants. 21, 43-4 VopK RF 1995), whereby a distinction is made between a
‘nyGaniHbit’ ‘public’ and a ‘yacTHbEi' ‘privatc’ water servitude. The draft of the Land Code
(3eMenbHbI Koaekce) produced by the Committee on Agrarian Questions contains twelve new
servitude rights (sec Kazancev and Korsunov 1997: 23). The most recent definition of
cepsBuTyYT is contained in the federal law *On the Public Registration of Rights on Immovable
Property and Transactions with it":

IPABO  OIPAHHYHOTO NOIL3OBAHKA YYXHM OOBCKTOM HCABHXHMOIO HMMYIIECTRA,
HAlIPHMEP. JUISL IPOXOJIa, TIPOKJIANIKK M IKCIUTYaTallHH HEeOOXOMMMBIX KOMMYHHKAIIHAH
HHBIX HYX/I. KOTOpbIC HE MOTYT GbITh 00CCICHCHL! €3 YCTaHOBRJICHHS CEPBHTYTA.
CepBHTYT Kak  BCIIHOC [PaB0 Ha 3fIAHHC, COOPYXCHHE, [OMCICHHC MOXCT
CYWICCTHOBATh BHC CBA3H C [OJIL30OBAHMCM  3cMEJIbHLIM  ydacTkoM [...] (Art. 1
FenZoGosReG 1997).%¢

Here the concept of servitude right is applied to immovable property in gencral. not only to land
plots. In Roman law servitude rights were first developed to be applied to land ownership: later
the concept was developed further and a distinction was made between land servitudes and
private servitudes. It can be assumed that futurc Russian legislation will further develop the
concept of cepsutyT. This is one of the cases where the process of receiving European legal
concepts was interrupted in Soviet times. but has been resumed since perestroika.

* “The nght 1o make hmited use of someonc clse’s object of immovable property, for cxample, in order to make
way for, to construct, and to exploit essential means of communicauon and other needs, which cannot be
provided for without establishing the servitude. The servitude as a property night (o a building, premises, may
exist without a connection to the use of the land plot [...]."
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(xxiv) Taina, kommepueckan ‘business secret’

Before 1917 this legal concept was acknowledged both in Russian legislation and Russian
legal thecory as a mecans of protection from HenoGpocoBeCTHas KOHKYpeHLs ‘unfair
competition’ (ROZNBERG 1910: 68). On 14 (27) November 1917 the concept of
KOMMepUccKas TafiHa was abolished by decree in order to implement the principle of workers’
control (PouoZani: 1917). In August 1917 deputies had already called for the abolition of

KomMcpricckas TaliHa as they thought this was necessary in order to implement ‘workers’
control' (PE 1972-80, s. v. xommepueckasn Tafna). Soviet encyclopacdias referred to

KOMMEpYccKan TaikHa as

oxpaHseMoc OypXya3HbIM 3aKOHOHATC/IILCTBOM [IPaBO Ha 3aCECKPEYHMBAHHE BCEX
MOKYMCHTAIMA 110 HHM Ha “aCTHBIX KalMTanucTHyeckux npenpuatuax (PE 1972-80, s.
V. KOMMCpHECKas TaftHa)®’

and legal dictionaries did not mention the termn at all. In Soviet law the meaning of
KOMMepriccKast TadHa was incorporated into the meaning of rocyaapcteeHHas TadHa, which
was nowhere clearly defined. The only legal act to define what was considered 10 represent a
state sccret was an unpublished decree by the Council of Ministers of 28 Apr. 1956, to which
numerous other secret decrees were added subsequently (RiviNtus 1996b: 61 with n. 3.). The
first law to reintroducc the term komMeptcckad TaliHa was the law ‘On Enterprises and
Entreprencunal Activity’, where the term was mentioned but not defined: ‘npeanpusiine uMeeT
NPABO HC IPCACTABIAATL HMHGPOPMAIHIO, COACPXKAILYK) KOMMCPUCCKYK) TalHY' ‘an cnterprisc
has the nght not to present information that contains a business sccret’ (An. 28 Para. 2 ZoP
1990). The basis for the final definition of koMmepuceckas ‘rafia as an object of civil law in the
1994 Civil Code (GK RF | 1994) was Ant. 151 of Osnovy 1991, where Hoy-xay ‘know-how'
was defincd as ‘technical, organizational, or commercial information, which represents a
production sccret’. The possessor of such information had the right to be protected from
unlawful utilization of the Hoy-xay by a third person under the following conditions: ‘(1) this
information has an actual or potential commercial value, because of its being unknown to third
persons; (2) this information is not freely accessible on a legal basis: (3) the possessor of the
information takes measures to ensure its confidentiality’. Thesc three conditions are repeated
verbatim in Ant. 139 GK RF [ 1994, where they now constitute the definition of the legal
meaning of koMMepucckan TaliHa.

So far, no law on xomMmepucckan TaltHa has been adopted. but the term is well established in
legislation. Over seventy legal acts employ the term (Rivinius 1996b), including the new
Criminal Code (adopted after RiviNius 1996b was published), which regulaies koMMe pueckas
TalHa as an object of criminal law (Ant. 183 UK RF 1996; sce also Arnt. 727 GK RF Il 1995).
Of particular importance is its use in the law ‘On Competition and the Restriction of

% *The nght protecied by bourgeus legislation of pnivale capitalistic enterpnises to hide all documentation
reflecting their acuvity.” The entry in BSE®, xii. (1973), s. v. koMMcpyeckas Tafina uses a similar wording.
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Monopolistic Activity on Commodity Exchanges’ (ZoK 1991/95), which defines the
acquisition, usc, and passing-on of a KoMMmepueckan TafHa without the consent of its owner as a
form of nenobpocoBecTHas KoHkypeHuus ‘unfair competition’ (Art. 10). This rcgulation
highlights the intention of the legislator to protect the owner of a business secret from
competitors, and this was regarded as the main component of the meaning of KoMMepueckas
TafHa in pre-Revolutionary Russian law. In current legislation this component is slowly gaining
ground over the other one — to protect an enterprise from state institutions — which is rooted

in the Soviet understanding of koMmepueckan TafiHa as part of rocyrapcTBcHHan TafiHa.

(xxv) Tosapuwecmso ¢ ozpanusennoi omeemcmeaennocmuio (hereafter TOO) ‘company
with limited liability'

This is a loan translation from Germ. Gesellschaft mit beschrankter Haftung (hercafter
GmbH). It entered Russian legal terminology after 1892, when the law on this type of
institution had been adopted in Germany and Russian legal scholars began to discuss whether it
should be introduced into Russian law as well (TiMoCtov 1993: 43-4). The final draft of a civil
code of 1899 did not include it. although German and other foreign legislation had been taken
into account extensively during the drafting process. The 1898 draft by the Ministery of
Finance, for example. was based on the German Handelsgesetzbuch of 1897 (KLEmMM 1996:
36). In the final draft of 1899 — the law itself was never passed — up to ten articles from
forcign legislation were used (at the same time) to elucidate one article (ibid., 37). However,
legal scholars continued to press for the introduction of a TOO into Russian legislation and
regularly referred to the GmbH as the model (ROZIENBERG 1912: 44), which indicates that in
their usage the meaning of TOO corresponded to that of GmbH. In what follows, the
rcgulations on TOO in Russian legislation after 1986 will be analysed in order to determine how
far the meaning of Russ. TOO corresponds to that of Germ. GmbH. The laws to be considered
are the statute ‘On Joint-Stock Societies and Companies with Limited Liability’ (POLOZENIE
6/1990), the law ‘On Enterprises and Entreprencurial Activity' (ZoP 1990), and the 1994 Civil
Code (GK RF [ 1994). First, however, the 1922 Civil Code (GK RSFSR 1922) will briefly be
examined, since it was the first Russian law to provide for a TOO.

Two features of the TOO as regulated in GK RSFSR 1922 (Arnts. 318-21) secem not to
correspond to the concept of a GmbH. First, the founding of a TOQ is authorized only for a
single purpose, which is specified in the law (see, for example, Art. 320 GK RSFSR 1922
(company for providing electric power). Second, the charter capital is variable. depending on
the number of members (whereas in the case of a GmbH it is fixed in the company’s statute).
Thus the TOO was designed as a co-operative form of enterprisc rather than an economic
company allowing for free entrepreneurial activity. This suggests that it was modelled on the
TOBapHINCCTRO € NEPEMCHHBIM COCTAaBOM as regulated in the draft of the GK 1899, which, in its
turn, was developed on the basis of the German Erwerbs- und Wirtschaftsgenossenschaft
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(K1LEMM 1996: 63-5) and the French societas a capital variable (TimocHov 1993: 46-8). Al
the time. Russian legal scholars were well aware of the basic difference between the TOO in
GK RSFSR 1922 and a GmbH:

Ha 3anage 3T0T BMI TOBapHMLIECTB HBNACTCH PasHOBHIHOCTBIO AKIHOHCPHBIX
koMmnanmit... C Takoro pofia TOBAPHUICCTBAMM Halllc TOBAPHUICCTBO C OIPAHHUCHHOM
OTBETCTBEHHOCTBIO HH'ETO 06iero He umeeT (SRETER 1928: 183-4) %

It can thercfore be concluded that TOBapHIHCCTBO € OIMPAHHUCHHOR OTBETCTBEHHOCTLIO as
regulated in GK RSFSR 1922 is a ‘falsc friend’ of Gesellschaft mit beschrdinkter Haftung.
Afier the end of the NEP period the TOO had lost any practical relevance (formally it ceased

to be in force only in 1964, when a new civil code was adopted) and it was only in the statute
‘On Joint-Stock Socictics and Companics with Limited Liability’ (PovoZENE 6/1990) that it was

again introduced. This statute regulates the forms of akumoneproe obmectdo and TOO in
twenty-nine joint articles, followed by thirty-four special articles on the former and cighteen on
the latter. Even though the regulation in this law (Arts. 64-81) is not exhaustive, it is clear from
the way in which eclements of a partnership and a joint-stock society are combined that this
concept of TOQ has been developed on the basis of the German GmbH (K1 EMM 1996: 80, 84-
8). Six months after the POLOZNE 6/1990 had been adopled, the law *On Enterprises and
Entreprencurial Activity’ was passed (ZoP 1990), which also provides for the TOO:

ToBapHIICCTBO € OMPAHHYCHHOR  OTBETCTBEHHOCTBIO  (2KIHOHepHOoe  OBLIECTBO
3aKPphITONO THITA) NPEACTARIACT cOOON OObeMHCHHE rpaXaal H (MIIH) KOPHITHUYCCKHX
JHILJUIR COBMECTHON XO3ARCTBEHHOR AesTeIbHOCTH [...). (Ant. 11 Para. 1)*°

The fact that in this definition the terms TOBapHIHCCTBO € OIPAHHUYCHHONR OTBETCTBEHHOCTBLIO
and aKknKoHepHoe OOHICCTBO 3aKPLITONO THNa arc uscd as synonyms is striking in that, in
Continental European law, of which Russian law is historically a part, companics with limited
liability and joint-stock socicties have traditionally been regulated as distinctly different genres
of economic companies. whercas in Anglo-American law there is only one such form, the joint-
stock society (in American terminology: business corporation), of which the company with
limited liability (in American terminology: close corporation) is a subtype. The distinction
between akIMOHEPHOC OOILECTBO 3AKPLITONO THIlZ and akIHOHEPHOE OGHICCTBO OTKPHITOrO
THna (the latter is regulated in Art. 12 ZoP 1990) was drawn for the first time in this law, and
one might suppose that the former term was coined on the basis of the American term close
corporation. However, in the sccond part of Para. 1 of Art. 11 ZoP 1990 there secms to be a
distinction between TOO and akiMoHCpHOt OGIIECTBO 3aKpbITOro THna, in thal Bkjajg is
attributed to the former and akims to the latter:

* *In the West this kind of company 1s a vanety of joint-stock society [and] has nothing in common with our
company with limited hability.’

¥ *The company with imited hability (closed joint-stock society) 1s an associaion of ciuzens and (or) legal
cntttes formed for the purposcs of engaging in a joint commercial activity.’
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YcraBHbiit GoHn TOBapHIIICCTRA (RKUMOHCPHOIV 06IICCTBa) o0pa3yeTCH TOMBKO 3a
cueT BKAaaos (aknui) yapeaureaei.®

This article led to considerable confusion among legal scholars. since it was unclear from the
law whether the legislator had intended to create the TOO as a scparate form of cconomic
company or to follow the Anglo-American model. The matter was further complicated by the
fact that in the PoLoZenie 12/1990, which was adopted on the same day as the ZoP 199, the

TOO was not mentioned at all; the only distinction drawn here was hetween akiMOHepHOe
OOHIECTBO OTXPLITOro THIA and akIMOHEPHOC OGIICCTRO 3aKpboro THHA. the latter being a
subtypce of the former. Thus it was now unclear whether TO0 referred to the concept of GmbH
or o that of close corporation. The positions held by legal scholars (for an account sce KiEMM
1996: 138-48: TimocHov 1993: 49-53) ranged from the view that the TOO was designed as
identical with the axyuonepnoe obugecmasn 3axpetmaozo muna, or as a subtype of the latter, to
the view that Ant. 11 ZoP was the result of a ‘misunderstanding’ (TicHOMOV 1993: 49): the
legislator had mistakenly attempted to define two forms of companics which in reality were of
course different. in one article (SucHanov 1993b: 29). Investigating the regulations of Ant. 11
ZOP and the PoLoZENIE 12/1990 (pp. 120-9) KikmMm finds that the fcatures that arc usually
considered 10 be constitutive for a company with limited liability are realized. if only
rudimentarily, in the ZOP 1990, and, perhaps even more importantly, that the regulations on the
aKUHOHEPHOE 001IecTBO In POLOANIE 12/1990 do not seem to allow for a company with limited
liability to be integrated into this system (K1 MM 1996: 130-1). Ki MM concludes that although
the legislator introduced terminology taken from Anglo-American law, the legal concept he had
in mind in ZOP 1990 was the GmbH as known in Continental European law and regulated in
PorozNiE 6/1990 (Kikmm 1996: 143). This interpretation is strengthened by the fact that in
subscquent legislation both 70O0 and aknnoneptoe obiticeTBo are uscd side by side (KLemMM
1996: 121). It is often suggested that the ZoP 1990 was based on Contincental Europecan law,
while the Povozini: 12/199), allegedly under the influence of American consultants, followed
Anglo-American law (Larmev 1993: 34: SYroboEVA 1993: 121; SoLotycH 1992: 171 with n.
83). From legal practice. as it developed afier the adoption of the ZoP 1990 and PoLoZNE
12/1990, it became obvious that neither legal scholars (who criticized the attempt to adopt
disparate forcign concepts: LAP:v 1993: 34; Timochov 1993: 53 Kiemm 1996: 148 with n.
238) nor the public were willing to accept the legislator’s attempt to introduce a concept from
Anglo-American law instead of providing for a type of company corresponding to the GmbH:
According to TiMocHov 1993: 50, thousands of companics with limited liability were founded
despite the fact that Russian legislation in force did not provide any regulation of them. Model
statutes of such companics were published in specialized newspapers (for cxample, £Z 3/1992:

“ “The charter capttai of the partnership (jownt-stock society) 1s formed only from deposits (shares) of the
founders.”
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70-80) which did not at all correspond to the regulations in POLOZENIE 1990; some legal
scholars advised going back to POLOANIE 6/1990 or other legislation, including foreign forms
(TimocHov 1993: 50; K1 EMM 1996: 146-8). Only the adoption of the Civil Code of 1994 (GK
RF 1 1994) resolved the problem. According to this regulation (Arts. 87-94), where
TOBAPHLICCTBO € OMPAHMUCHHOR OTBETCTBCHHOCTHLIO has been replaced by obuiectso ¢
OIPAHHUYEHHOR OTBCTCTBCHROCTHLIO (hercafter abbreviated as QOQ) in order to ‘stress the
capitalist character’ of this type of company (TiMocHOV 1996: 74), the OO0 does not only
correspond to the traditional concept of a company with limited liability in Continental European
law: it is actually said to represent a ‘typical German GmbH' (Rivinius 1996: 17; see also
TIMOCHIOV 1996: 74). However, for a full evaluation of this matter, one has to await the adoption
of the law on Q00.

This casc demonstrates the ambiguity and the terminological difficulties that may arisc when
a legal concept is adopted from an alien legal system. One reason for these difficulties is that the
foreign concept is introduced only into legislation, while the comresponding jurisdiction that has
evolved around it and determines its meaning to a considerable extent, cannot be taken over.
This is particularly true in this case, since the role that jurisdiction plays in determining the
mcaning of a concept is much higher in Anglo-American law than it is in Continental Europcan

law.

(xxvi) Paxmop ‘factor’

dakTop was borrowed in 1667 from Pol. faktor or Germ. Fakior ‘sales representative,
agent’ (GARDINER 1965: 219). An carly example of its use is the JIoroBop ¢ MapKH3oM
Kapmaprenom ‘Treaty with the Marquis Karmarten® of 16 Apr. 1698 ((PIB 1 1887, No. 234
(pp. 243-9): 247). It has heen suggested that the existence of Engl. facior *sales representative,
agent, manager’ helped the spread of ¢dakmop (OTTEN 1985: 260, n. 844). dakTop referred to a
commission-agent: ‘KOMHCCOHbIe (Toprosbic) areHThl [...] W HasbBamch dakTopamu’
‘comission- (trade) agents were also called factors’ (Komarov in GK RF 11 KomM. 1996:
436). The task of a ¢akrop in pre-Revolutionary times was not only to sell goods for his
principal. but also to grant advances and credit for his products, in which case the ¢akTop took
on the risk, guarantecing the receipt of the payment in retum for a commission. The Russian
dakrop and the English factor sold goods on behalf of their principals and occasionally lent
them money on the security of the goods to be sold (BRADGATE 1995: 507). Factors both in
England and Russia often traded in their own names. without disclosing the principal's name
and often also traded on their own behalf (for factor, sce BRADGATE 1995: 328-9; for chaxTop.
sec KoMAROV in GK RF II KoMmM. 1995: 436). Gradually English factors concentrated more
and more on the financial service rendered to their clients. and also went over to buy directly
debts from the suppliers. Here lie the roots of the activitics of a modem factor: under a factoring
agreement, a business which has supplied goods or services to customers on credit will transfer
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to the factor the right to receive payment from those customers, in return for an immediate cash
payment. The factor will pay a reduccd price in retum for undentaking the collection. and may
make a retention until payment is received. The factor is in fact a debt collecting agency, often a
subsidiary of bank or other large commercial organization (BRADGATE 1995: 507).

In Sovict times the term dakTop was considercd a historicism (SSRLJA 1950-65, s. v.
dakTop, where it is considered ‘ycTapeuree’ ‘obsolete’). Its revival in the carly 1990s took
place in the context of the introduction of factoring — cdaxTopukrr — a new concept in Russian
commercial practice (see below, p. 135-7). Like Engl. factor, dpakTop now usually refers to a
specialized organization:

KpenuTopy 0KasbiBacTCs BbIFORHCH HC CAMOMY 3aHHMATLCA COOMPAHHCM ITHX ACHET CO
CBOMX JJOJDKHHKOB, @ HAHTH CICIHANHM3HPOBAHHYI) OPTaHH3aMIO — (PAKTOPpa, KOTOPLIR
334 ONPEACIICHHYK) KOMHCCHK) BCC ITH IOJITH 3a('mpac*r H 3aHHMACTCH UX NOJIYHCHHCM C
AO/DKHRKOB (MAKOVSKL 1996: 104).

In the 1995 Civil Code, where daxkTopunr has been regulated for the first time in Russia
(Arts. 824-33 GK RF 11 1995), the term dunaHcoBbBt arcHT is used instead of ¢akTop and
refers 10 ‘banks or other credit organizations, and also other commercial organizations which
have obtained the licence to carry out this activity” (Art. 825 GK RF 11 1995). In legal practice,
however, the term daxTop is widely used, and even legal commentaries sometimes prefer it to
cunanconnit arent (for example, Komarov in GK RF I KomMm. 1996: 436-42). Ofien,
compounds such as caktop-Gank (EP 1994 s. v. dakropunr; BLoctan 1995: 26) (or
daxropbank. Biznes 1996: 506-8) or dakTop-komnanns arc used in order to distinguish the
mcaning of the modern dakTop from a dakTop in pre-Revolutionary times (EP 1994, s. v.

cakTop-KoMNaHua: pakTopuHr; TBS 1996, s. v. dakTop-GaHk. pakToOp-KOMRaH#s ).

(xxvii) Pupma ‘firm-name'

®upma was borrowed from Germ. Firma or directly from lal. firma ‘signature’ (VASMER
1950, s. v. dupma). Before 1917 its legal meaning was, as Germ. Firma, the name of an
enterprise (GURIJAND 1886, s. v. sbisecka: Criovic 1891: 9; Crrovie 1873: 362; SEREENEVIC
1995 (1907): 263): ‘UMs, 1IOXb KOTOPLIM BCIACTCSH TOProBJIs IAHHOIO JIMIA, ¢CcTh ¢upMa’ ‘the
namec under which the business of a given person is conducted is the firm® (Crrovic 1886: 42).
If a merchant was trading on his own, the name of his enterprise corresponded to his own
name, but in the case of a company enterprise, the question of the name had 1o be regulated,
which was how dupma entered legal terminology:

Koraa Topropisi BeacTes KOJUICKTHBHO (ToBapHuiccku), dupma 3syunT (ditta) w
AT (firma) uHate, YeM IPaXIaHCKOe M YHACTHHKOB TORapHiliccTB. Bot novemy
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KOAEKChI PaHblle 3aMCTWIH GHPMY Ha TOBAPHILCCTBAX; GOMBLIMHCTBO W3 HHX JIMLIb NO
NOBOMY TOBaPHILCCTB AAKIT HOCTAHOBICHHS O dupme (Crrovic 1886: 42)°

Until the October Revolution the legal meaning of ¢upma remained the same:

dupMa ecTh Ha3zeanue moposoWw NPeOnpURMUA, KaK OGOCOGJCHHOIO “aCTHOIO
xo3ahcTea. PUpMa HMeECT CBOER HEJIbIO HHIMBHAYATHIUPOBATH NPCIPHATHC MOROGHO
TOMY, KaKk HMi M aMHIHA HHIHBHAYUIHIUDYIOT UcsioBcKa. PHpMAa COCTABISCT
NPUHGOAEXHOCMb TOPrOBOIO Hpe/MPUATHA' . (SEREEVENIC 1994 (1914): 75) (original
emphases).*

However, in contexts other than legislation ¢dypma was also used as referring to an enterprise
(GOL’DENBERG 1901, Part 1, p. 66; 70; sec also BURYSKIN 1991: 82). Today ¢upma is again
widcly used. but with the mcaning Komnasusi ‘enterprisc”™ ‘TO KOMIaHWs M3BCCTHa Kak
KPYUHCHIIMA  FIPOM3BOAHTENIL  CHPABOMHLIX  MPAaBOBBLIX CHCTCM  JUI  [ICPCOHAILHBIX
KOMIbIOTEpoB.  10pHCTHI  OHPMBI  HPOAHAIMBHPOBWIM  H  o0pabouTasin Gonee 13000
nokyMcHTOR' ‘this company is well known as the biggest producer of legal reference books for
personal computers. The lawyers of the firm have analyzed and and processed more than 13,000
documents’ (£Z 10/97: 22); *npoGacMbl Gyxrarrepa — 3T0 ACHLIH upMbl® ‘the accountant’s
problems arc the firm's money’ (EZ 51/96: 19). In legislation, too, dupma is used as the
cquivalent of enterprise: ‘Gpokepckas dupMma sensetcs npeipuaaem [...]" ‘a broker’s firm is
an cnterprise [...]' (An. 10 Para. 2 Z0TB 1992). ®upma with the meaning ‘name of an
enterprise’ has been replaced by dupmenHoe HaumenoBanne ‘firm name’. The Civil Code, for
cxample, states:

OHPMCHHOC HAMMEHOBAHHE MOJHOTO TOBAPHINCCTBA JIOJDKHO CORCPXAThH MO0 MMCHA
(HAHMCHOBAHHA) BCEX €TO YYAaCTHHKOB M CJI0Ba «lIOJIHOE TOBAPHIIECTRO», JIMOO HMH
(HAHMCHOBaHHA) OTHOTO WIH HCCKOJILKHX YYacTHHKOB ¢ NOGARACHHCM CIOB  «H
KOMIIZHHSA» U CJI0Ba «HOJIHOE TOBapHIllecTBO.» (Art. 69 Para. 3 GK RF | 1994)”

In German Firma as a legal term still means the name of an enterprise (§ 171 GirRHGB:
Cranans 1992, s. v. Firma: ‘Name. unter dem cin Kaufmann im Handel scine Geschifte
betreibt und dic Unterschrift abgibt’), while in contexts other than legislation the term is often
uscd as a synonym for emterprise. Russian usage, however, is different: since ¢pupma was
revived. it refers only to enterprisc. In its former meaning it has been replaced by dupmentoce
nanmcHosanue. The entry in JURE 1997 (s. v. dupma) reads

1 ‘If the business is conducted jointly (comradely), the fim sounds (ditta) and looks (firma) different from the
civil name of the members of the partnership. This is why the codices first noticed the firm for partnerships:

most of them give regulations on the firm only in connection with partnerships.” — The Russian regulation n
the USTAV TORGOVYJ was influenced by the French Code de Commerce (SERSENEVIC 1994 (1914): 77).

“ *The fimm-name is thc name of a commercial enterprise, as an isolated privale economy. The firn-name aims
to individualize the enterprise just as the name and sumame individualize a person. The firm-pame is the
property of a commercial enterprisc.’

*The firm name of a full partnership must contan either the name of abl its members and the words “full
partnership™ or the name of one or some members with the addinon of the words “and company™ and the words

“full partnership™.
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(1) 8 npaBe HPHPMCHHOC HAMMCHOBAHHC KPHAHUCCKOTO JIHIA. (2) CHHOHHM IOHATHH
‘KOMMEpUcCKas opraHusaius’ >

2. Terms Used in Soviet Legislation Before Perestroika

(i) Bymazu, uennwe ‘securities’

This is a loan-translation from Germ. Wertpapiere and in pre-Revolutionary Russian law it
referred to a basic concept embracing various kinds of securiics — axumus, OGJHIraims,
BappaMT, ueK, KoHocamcHT, and others (SERSENEVIC 1994 (1914): 173-4). In dictionaries
published during Sovict times the term 1icHHbIc Gymaru related primartly to capitalist countrics,
and its widespread usc before 1917 was not mentioned:

LicHHbic Gymard — B KallHTAIHCTHUCCKHX CTPAHAX CBHACTCNLCTBA O BIOXCHHM 11ast B
AKLHOHCPHBI KalMTa JIHGO O NPCROCTABICHHM 3aiMa |...] OCHOBHBIMH BH/IAMH HCHHbIX
OyMmar ABJAKITCH: aKIMH H ODJIMIAlMH KAlIHTATHCTHUCCKHX TIpCANPHATHH, o0/IMIaliM
FOCY2PCTBCHHBIX, KOMMYHA/BLHBIX H JIp. 3aAMOB M 3akKJIQJHBIC JIHCTHI HITOTCUHBIX
6aHKOB [...] OCHOBHLIMH BIAC/ILIAMY LCHHBIX GyMal ABJSIOTCR KPYIHBIC KalMTaluCThl
M KantaiucTHicckue Komianuu (FKS 1961, s. v. uenubic Gymarn).*®

During the Soviet period before perestroika the concept of ueHHbic Gymarn was closely
associated with the immorality of capitalist societies, and the fact that some securitics were
owned by small sharcholders was scen as a profitable arangement made by the ‘monopolistic
bourgeoisie’ in order to ‘accumulate additional capital at the expense of the savings of the
working people’ (ibid.). Nevertheless, the term nennbie Gymaru still continued to relate to
sccuritics in the USSR, even though its meaning was restricted to only one kind of security: ‘s
CCCP eMHCTBEHHLIM BHIOM HICHHLIX GyMar sRJISKOTCA OO/HIAIMK TOCYIapCTBCHHbIX 3aiMOB,
HCIIOJIL3YCMBIE JUIS HCJICH PACHIKPEHHOO CONHAIIMCTHYCCKOrO BOCHIpOH3BOAcTBa” ‘in the
USSR the only kind of sccuritics arc obligations of state loans, which are used in order to
expand the socialist production’ (ibid.). After perestroika and the beginning of economic
reforms, licHHLIc GyMary again became a fundamental concept, as it had been before 1917, and
the former extent of its mcaning was restored (sec Chapter 7 of the Civil Code [Arts. 142-9 GK
RF I 1994]; Arts. 454, 817, 835, 8434, 877, 921, 925 GK RF Il 1995; ZORCB 1996):

LlcHHol Gymaroft sABAsiCTCA  JIOKYMCHT,  YIOCTOBCPAKOUMA ¢ COGMIOACHHCM
YCTAHORICHHOR QopMBI H  O0A3aTCALHBbIX PCKBH3HTOB  HMYIIICCTBCHHBIC [IpaBa,

OCYNICCTBIICHHE HJIH TIEpejiata KOTOPbIX BO3MOXHBI TOJILKO HPH €IO [IPCTbABICHHH
(Art. 142 Para. 1 GK RF 1 1994) %

* *(1) In law the name of a legal entity; (2) a synonym of the concept “commercial orgamization™.’

“$ *Securitics are 1n capitalist countries certificates about the investment of a share into a shareholder’s capital or
about the granting of a loan [...] The main kinds of sccuntics are: shares and obligations of capitalist enterpnses,
obligations of state, communal and other loans and mortgage certificates of morigage banks [...) The main
owners of seccunties are big capitalists and capitalist compames.”

“ * A security is a document certifying, in compliance with the established form and obligatory requisites.
property rights whose cffectuation or transfer are possible only when it is presented.®
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This meaning of ycHHbic Gymaru recalls the meaning of Germ. Wertpapier ‘cine Urkunde, in
der cin pnivates Recht derartig verbrieft ist, daB zur Austibung des Rechis der Besitz der
Urkunde erfordedich ist’ ‘a document which attests a private right in such a way that in order to
exercisc the right it is nccessary to be in possession of the document’ (CrelFELDS 1992, s. v.
Wertpapier, sec also § 783, 2. a BGB). The legal meaning of Russ. ucuubie Gymaru and the
American meaning of securities do not correspond to cach other. Whercas the meaning of
ieHHbic Gymary is based on the strong link between right and document, Eng. securities refers
to property rights, irrespective of the form in which they are laid down, whether in a document,
a register, or in some other way (MAIFAT 1997: 87). The definition of ncHHble Gymaru in Art.
142 Para.1 GK RF I 1994 contains the ‘classical definition of securitics which was passed from
Germany to Russia’ (‘kiaccuteckoe onpefesicHue neHHoR Gymaru, nepeisemiice B Poccuro
n3 Fepmanin’) (MalFaT 1997: 88). This was also true of the pre-Revolutionary meaning of
ICHHBIe GyMaru: ‘eCTh IOKYMCHT — €CTb [IpaBO, HET JOKYMEHTa, HeT npasa’ ‘if there is a
document there is a right, if there is no document there is no right’ (SEREENEVIC 1994 (1914): ).
The distinction between umchHast licHHast Gymara ‘bearer sccunity' and opacpHas ucHHas
Oymaia ‘order sccurity’ corresponds to that between Germ. Inhaberpapiere and Orderpapiere.

(i) Bappanm ‘warrant’

This term, borrowed tfrom Engl. warrant, entered pre-Revolutionary legislation in the early
1870s, when statutes of companies were issued which had the purpose of organizing
warchouses with the issuing of warrants (ES 1890-1904, v. (1892), s. v. pappanrs). It is not
clear whether sappanT had entered the Russian language before; the word is not included in
FASMER 1986-7, DaL” 1914, SSRLIJA 1991- or indeed any other of the dictionaries used in this
study, except ES 1890-1904. Although the Poto2enNi: 1888 introduced the term ckaanouHoe
CBHACTENILCTBO, a loan-translation from Germ. Lagerschein, into legislation, pappanT continued
to form part of the legal vocabulary (ibid.). Legal dictionanies published during the Soviet
period before perestroika pointed out that though the concept was widespread in capitalist
countries, particularly in England and the USA, and widely used ‘ans cniekyasmiBHbix creniok’
‘for speculative transactions’, it was used in the USSR only between 1925 and 1930; after that it
referred only to some foreign trade operations (FKS 1961, s. v. BappanT). When the warrant as
a concept of civil law was reintroduced as part of the Civil Code in 1995, the traditional Russian
term BappaHT was reactivated:

JIBOAHOC CKAAICKOE CBHCTE/ILCTBO COCTOHT H3 JABYX 4acTed — CKIAACKOIU
CBHACTUCJILCTBA M 3&0I0BOMD CBHACTELCTBa (BappaHTa), KOTOpbK MOryr ObITh
OTACACHB! OHO OT Apyroro. [1pofiHoe cKiajickoe CBHAETENLCTBO, KaXKias H3 IBYX €ro
YacTeH M NPOCTOE CKIAICKOC CBHACTENLCTBO ABASKIKOTCA 1ICHHLIMH Gymaramu (Art. 912
Para. 2-3 GK RF 11 1995).’

€7 * A dual warehouse certificate consists of two parts — the warehouse certificate and the pledge certificate
{warrant), which may be scparated one from the other. A dual warchouse certificate, each of the two pans
thereof, and a simple warehouse centificate are securities.’
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In pre-Revolutionary Russian law BappanT could ecither refer to cknafouHoe WK KjiagoBoe
cBHAeTeaLCTBO ‘warchouse certificate’ (Crrovic 1886: 165) or to ToBapo-3alloroBoe

cBuaeTenbeTBo ‘pledge certificate’ (Crrovic 1886: 224, n. 781). The latier use of BappanT

followed the example of French legislation: ‘no npumepy ¢paHily3cKOro 3aKOHOJATC/ILCTBA,
BApPPAaHTOM Ha3bIBaeTCH TOBapo-3ajlorosoc cBuaeTeabLcTso’ ‘following French legislation a
pledge certificate is called a warrant’ (Crrovic 1886: 224, n. 781). As demonstrated by the

definition quoted above, it is this second meaning (*3anorosoc cBumeTe/ibeTBO’) that has been
revived in the 1995 Civil Code.

(i1i) Bexceasb 'promissory note / bill of exchange’

Bekcenn is a borrowing from Germ. Wechsel ‘promissory note / bill of exchange’. The first
recorded instance of its use dates from 1698 (SRJA XVIII 1984—, s. v. pekcean; OTTEN 1985:
509): ‘ToxMO 6 NONYYKTE HaMt, BeKcesn O ieHraxb cb Mocksbi® ‘if only we would obtain
the bills of exchange from Moscow’ (PIB I 1887: 687 (= letter from F. A. Golovin to Peter I; a
detailed account of the use of Bekcens in various sources is given by OTTEN 1985: 508-12). In

1700 Peter 1 wrote manu propria: ‘s upezb Bekbcenb zambiauwio’ ‘I will pay with a
promissory note/bill of exchange’ (PIB I 1887: 344 = letter of 21 Mar. 1700).

Bills of exchange had come into being in Italy during the Middle Ages, and the practice of
trading with them had quickly spread throughout Western Europe, but it was only at the end of
the seventeenth century that they were introduced into Russia by foreign merchants (SEREENEVIC
1994 (1914): 268). When the first Russian legal regulation on bills of exchange appeared in
1729, it was published in both Russian and German (ViXsk."NYJ UsTav 1729).% It has often
been claimed that the statute was drawn up by a German professor at Leipzig and then translated
into Russian (SEREENIVIC 1994 (1914): 268; VEKSH.” 1996: 18; ScHULTZ 1951: 198). This is
clearly a reasonable assumption — the Russian statute was modelled on the Leipzig statute on
bills of exchange of 1682, which at the time was regarded as the most advanced European

regulation on this matter; SEREENEVIC 1994 (1914): 267) —, but so far it has not been
conclusively proved. Other claims have also been made, suggesting that the author was 1. A.
Osterman, head of the kommepir-kosierua at St Petersburg (ROSSUSKOE — ZAKONODATEL 'STVO
1987, v., p. 422). There is, however, no doubt that the Bekcenbhbit Ycras of 1729 was
modellcd on German legislation (FEMEIDI 1902: 213; 215-6) and that the legal concept of the
Wechsel (and related terminology) was directly transferred from German into Russian. From
then on, BekcenbHoe npaso ‘law on bills of exchange® played a central role in the Russian legal
system, and numerous legal studies were devoted to it (an early example is Di."TE) 1768; a list

“_ The VOINSKI} USTAV (‘Kriegs-Reglement’) of 1716 had also been published in both Russian and Cierman —
‘I8 BHO3EMICE B HatkeR ciryxGe' ‘for the foreigners in our service', as Peter | wrote in an wuka: o the Senate in
1716 (published in VOSKRESENKD 1945: 52).
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of standard textbooks and studies that had appeared by the end of the nineteenth century is given
in SEREENEVIC 1994 (1914): 260). When stock exchanges were closed down in December 1917,
BeKcedb ceased to be pant of the legal language. Although bills of exchange were introduced
again in 1922 (POLOZENIE 1922), their use between private persons was forbidden in 1927, and
in 1930, on the basis of the resolution ‘On Credit Reform® of 30 Jan. 1930, they were generally
abolished in the whole country (PE 197280, i., s. v. sckcens). From then on, bills of
exchange were used only in connection with foreign-trade accounting with capitalist countrics
(FKS 1961, s. v. Bekceab). Thus the term Bekcess and related terminology was used only in
very restricted contexts. However, when stock exchanges re-opened in the early 1990s, the
whole terminological system relating to the law on bills of exchange was re-activated. This legal
branch again plays a central role in Russian law, and numerous legal textbooks have been
published (for example, Fa."DMAN 1995 and VEXsEL” 1996). In 1990 the Statute *On Securitics’
was adopted, which provides for bills of exchange (Art. 4044 PorozNEe 1990). In 1991 the
statute ‘On the Bill of Exchange and the Promissory Note’ was adopted (POLOZNIE 1991).
Today the final adoption of the federal law *On the Bill of Exchange and the Promissory Notc’
is awaited (‘Bekce/IbBHOMY PhIHKY HCOOXOIMMO IOCYARPCTBCHHOE peryiiposanue’ Finansovye
zvestija, 6 Junc 1996, p. HII; ‘Bekcens B oxunanud sakoua’, £Z 17/96: 2). The following
derived basic terms have also been re-activated:

¢ [epesomuon Bekcessb *bill of exchange’

+ [TpocToit Bekceaib ‘promissory note’

* [Tlporect Bekcens ‘protest of a bill: TlporectoBawne, nporecr Bekceas, and
npotectoBaTh arc used in Arts. 10, 12, and 15 (and others) of the VEKSFL'NY) UsTav 1729,

» Bekcenenatenn ‘drawer of a bill": In the VEkSE."NY) UsTav 1729, sekcenanaseny is used
instcad (for example. Ant. 3). Bekcenenatenn is used in Art. 540 USTAV TORGOVY), SvOD
ZAKONOV, x1.; cf. also DEMIS” 1859, s. v. BeKceJn.

* Bekceaeacpxarens ‘holder of a bill’

» Bekcennublif Kypce ‘rate of exchange': As far as legislation is concerned, BekcesbHbIf Kype
(Germ./Fr. Wechsel-cours) was first used in Ant. 29 of the VEKSIEL'NYS Ustav of 1729 (‘o
BCKCEJILHOM Kypee B Poccnio’).

Other terms relating to the law on bills of exchangc that have been reactivated from pre-
Revolutionary legal terminology include TparTa ‘bill of exchange’, Tpaccanr ‘drawer’, Tpaccar
‘drawee’, kamOHo ‘cambio’, pekamOuo ‘recambio’, cono-Bekcess ‘single promissory note’,

pPCcMHTCHT ‘remitient’, and uHaoccameHT ‘endorsement’.

(iv) Baadenue ‘possession’
[n pre-Revolutionary Russian law a sharp distinction was madc between the concepts of

RnaacHue ‘possession’ and coGeseHHOCTS *ownership’. This distinction had developed during
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the second half of the ninctecnth century, when the terms nomecThe ‘estate’ and BoTuHHa
‘inherited estale’ were replaced by coGerserHocTs, the meaning of which corresponded 1o that
of Fr. propriété and Germ. Eigentum. while BaaacHue became ‘more or less a translation of the
German word Besitz' (Si.vistri 1993: 8, n. 14). In German civil law Eigentum refers to the
nght to a thing. including the right to possess it (§ 903 BGB), whereas Besirz refers to the
factual (whether lawful or unlawful) dominion over a thing (§ 845 Para. 1 BGB). Accordingly,
Russian law defined the latter as ‘daxTuucckoe IOCHOACTBO AMUEA Hall Beilbio” ‘factual
dominion of a person over a thing” (SREENEVIC 1995 (1907): 150). During the Soviet period,
when coGeTBeHHOCTL Was seen as an economic rather than a legal category, the distinction
between the concepts of Biajicine and coGetBeHHocTs was less marked. This is mirrored in
expressions such as ‘B JIHUHON COOBCTBCHHOCTH IPAX/IAHKHE MOXKET HaXOMHTLCH OfIUH KHIOR
noM® ‘in the personal ownership of a citizen can be one residential building® or ‘nipano uMcTs B
coOCTBEHHOCTH uacTs foMa” ‘the right to have part of the building in ownership’ (Ant. 106 GK
RSFSR 1964). The meaning of coGcTeeHHOCTS in these examples is closer to that of BaancHue
than to that of pre-Revolutionary coGerseHtocTs. In the legislation on ownership adopted since
perestroika this ambiguity still prevails: ‘CoGerennuk |...| BnageeT [...] npuHamiexaimm eMmy
umymectsoM' ‘The owner [...] possesses [...] the propenty belonging to him' (Art. 1 Para. 2
ZoS SSSR 1990; Art. 2 Para. 2 ZoS RSFSR 1990). It should be pointed out that in referring to
the concepts Eigentum or Besitz the BGB does not use the word gehdren ‘to belong’. There are
many other instances in these laws too where lpHHaieXaTh OF HaxonuThLea are used in
rcferring to the relationship between the owner and the thing he owns (for example. Art. 5 Para.
2 Z0S SSSR 1990; Art. 3 Para. 2 ZoS RSFSR 1990). This lack of terminological precision has
rightly been criticized (WESTEN 1991: 16). In legal textbooks a clear distinction is made between
BiIaicHHC and COGCTBEHHOCT:

CoOCTBCHHHK HMCCT (IPaBOBYK)Y BJIACTL Hal fipeaMcToM. OHa COCTOMT B 1IpaBe
BAQICHUA W (IPaBC PAacliOpsKCHUA UMymecTBoM. |...] Baanenen uMceT dpakTuucckyio
BRacTh Han npepMerom. [...] Eciiw coBCTBECHHHK ClacT BHAacM CBOX) KBapTHPY, OH
OCTACTCH COOCTBCHHUKOM, @ KBAPTHPAHT CTAHOBUTCS BRafchablieM. [...] Bop sBaseTtcs
HC3AKOHHBLIM BJJICsIbIeM YKpasicHHoH seiw (ROGAC 1992: 18).%°

In legislation. however, the phrasing continues 10 be ambiguous: ‘COGCTBCHHUK BIIpaBe 110
CBOCMY YCMOTPCHHIO COBCPUIATh B OTHOUICHHH HPHHAVICKAINICTIO CMY MMYIICCTBA JHOOLKC
NICACTBHA, HC TIPOTHBOpCUallME 3aKOHY ‘with regard to the property belonging to him the
owner is cntitled to carry out at his discretion any activities that do not contradict the law” (Ant.
209 Para. 2 GK RF 1 1994).

* *The owner has the legal dominion over the object. |t consists of the nght to possess and to dispose of the
property. [...] The possessor has the factual domimon over the object. [...} If an owner rents his flat, he remains
the owner, and the tenant becomes the possessor. [...] A thief 1s the unlawlul possessor of the stolen thing.'
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(v) 3nax, mosapnwvit ‘trademark’

The legal concept of ToBapHbiit 3Hak was introduced into pre-Revolutionary legislation in
1896 (Arts. 161, 1-21 UsT. PrOM; introduced with law of 26 Fcbr. 1896), following the
adoption of the German Warenzeichengesetz of 1894 (SEREENEVIC 1994 (1914): 179; ES 1890-
1904, xxxiii. (1901), s. v. ToBapubi 3Hak, p. 398). Earicr Russian legislation had used the
term abpuuHoe KiehMo ‘trademark’ (Arts. 157-61 Ust. ProM), and it therefore seems
reasonable to regard the term ‘rosaphbift 3Hak as a loan-translation from Germ. Waren:eichen.
The Russian term referred to ‘“Te HapyXHbi: OTMCTKH, KOTOPLIMH KYHCIL CTPCMHTCA OTJIHYHTD
B 71a3ax NoTpeOHTCICA CBOH TOBApbl OT TOBAPOB BCAKOrO Apyroro Kymia' ‘those external
marks with which the merchant sccks to distinguish his goods in the eyes of the consumer from
the goods of all other merchants'. The ToBapHbiil 3Hak was protected by the law (SEREENEVIC
1994 (1914): 179) and considered an object of rights like any other property (ES 1890-1904,
xxxiii. (1901), s. v. ToBapHbiit 3xak, p. 397). During the Sovict period, under the conditions of
a planncd economy, trademarks were of minor importance in economic practice. Only after the
beginning of economic reform the concept of TOBapHbIi 3HaK, representing a ‘HEOThEMICMBLIR
3NEMEHT PLIHOYHONA 3KOHOMHEKH' ‘an inalicnable clement of a market economy’ (MN 44/96: 19)
began to play an important role (see also the articles ‘PhHOYHas CTOMMOCTL TOBapHOTO 3HaKa',
EZ 18/95: 17, and ‘TosapHbui 31ak nonyumr sauwmty', EZ 7/96: 45):

Ecnau euie coBceM HEAaBHO Malo KTO H3 PYKOBOJHMTENCH NPCHIIPUATHA CCPLE3HO
JaJlyMbIBAICA O 3HAYCHHH TOBAPHBLIX 3HAKOB, TO MCPEXOA K PhIHOMHOW 3KOHOMHKC
33CTaBUA HX 10-HHOMY B3IJISIHYTL Ha 3TOT O0'BCKT NPOMBIILICHHOR COGCTBCHHOCTH
(MN 44/96: 19).°

In 1992 this development led to the adoption of the law ‘On Trademarks® (ZoTZ 1992). where
TOBapHLIA 3HaK is defined as

O00DO3HAYCHHUA, CNOCOOHBLIC OTIIHYATL COOTBCTCTBCHHO TOBaphl H  YCIAYTH  OJIHHX
IOPHAHYCCKHX  WIH  DH3HHCCKHX JIMIL OT OJHOPOJHBIX TOBapOB H YCJYI' JIPYIHX
JOPHITHUCCKHX WK H3HuCcKuX sl (Ant. 1 ZoTZ 1992)."

This definition differs from the one used in pre-Revolutionary law in that it (a) covers not only
goods, but also services. and (b) is addressed not only at ‘merchants’, but at all kinds of legal
entitics and natural persons. However, the pre-Revolutionary and the post-perestroika concepts
of ToBapHbIt 3Hak correspond to cach other in that they are both defined as an object of rights.
This aspect is regulated in Ant. 138 GK RF 1 1994, where Tosapubift 3Hak is defined as a
‘means of individualization®, representing an ‘O0LCKT HCKTIOUHTENHONO 1ipaBa’ ‘object of an
cxclusive right’. This definition corresponds to the legal meaning of Germ. Warenzeichen. of

™ “While until very recently hardly any manager of an enterpnse senously thought about the meamng of
trademarks, the transition to a market economy has forced them to look differently at this object of industnal
property.”

™ *Marks capable of disunguishing goods and services of legal enuties or natural persons from similar goods and
services of other legal entiues or natural persons.*
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which the Warenzeichenschut: *protection of the trademark’ is a central feature, entitling the
owner of the trademark to the exclusive right 1o use it in business (§§ 15-6 WZG 1968:
Crenra.Ds 1992: 1363). The Russian regulation rules accordingly:

Bnagencn TOBAapHOIo 3HAKA HMCCT  HCKIIOYHTCIBHOC UIPaBO  HOJMB30BATHLCH W
PACHIOPAXATLCA TOBAPHHIM 3HAKOM, @ TaKXC 3aNpCilaTh CrO HCHOIL3OBIHHE JIPYTHMK
mutamu (Art. 4 Para. 1 ZoTZ 1992: see also JR 1992, s. v. ToBapHbil 3Hak).™

(vi} Komuposka ‘quotation’

In pre-Revolutionary Russia the quotation of stocks and shares on the stock exchange was
called koTvpoBka: ‘0003HaYCHHC KYpPCa TCXHH'UCCKH HA3bIBACTCH KOTHPOBKOKY, OTCHYIA H
caMOC IONYHICHHC JIAHHOW OyMarn Kak NpC/MCTa CIACHOK Ha OMPXC TakXe HasbIBacTCH
KOTHpOBKOKY ‘the marking of the rate technically is called quotation: hence the admission of a
given security as an object of transactions at the exchange is also called a quotation’ (Crrovi¢
1891: 238, n. 3; see also FEMELIDI 1902: 156). The verb kotHpoBaThes was also used: ‘Gymara
XOMHT (KOTHPYCTCA) ¢ npeMucii’ ‘a security goes (is quoted) with the premium’ (Crrovic
1886: 172, n. 620). In the Sovict period before perestroika xomuposka was mostly used with
respect to quotation on stock exchanges in capitalist countrics: however, it referred also to the
rates of exchange of forcign curmrencies in the Soviet Union. which were published in the
bulletin of the State bank (FKS 1961, s. v. komupopka: BSE *1969-81, xiii. (1973), s. v.
xotupoBka). When stock exchanges reopencd in the carly 1990s. kotpoBka was again used in
referring to Russian stock exchanges: ‘Beero 3a TpM 4aca KOTMPOBKH POCCHACKHX aKiMi
cHH3WIKCh Ha 5%’ ‘in only three hours the quotation of Russian shares fell by five per cent’
(Kommepcartmu-daily, 7 Dec. 1996, p. 1. sec also the page ‘ucHbl M KOTHpoBKHM' that is a
regular feature of Russian newspapers, ¢.g. Koanmepcaumuv-daily, 7 Dec. 1996, p. 7). In JURE
1995 (s. v. kotupoBka) threc meanings are given: (1) establishment of the stock-market price
of stocks and shares: (2) presentation of stocks and shares at the stock exchange: (3) official
publication of stock-market prices of stocks and shares. foreign currencics, and goods.

(vii) Mpednpusimue ‘enterprise’

In prc-Revolutionary Russian law the term ‘toproBoe npepnpustie’  ‘commercial
enterprisc’ meanl ‘COBOKYNOCTH JIHUHBIX M HMYNICCTBCHHBIX CPCJICTB, COC/IAHCHHbLIX LIS
ROCTHXCHHA H3BCCTHOR TOPIORBO-XOIAACTBCHHOR 11CAH HO OHpEfic/iCHHOMY nnany’ ‘the total
sum of personal and property mcans that arc united for the attainment of a certain commercial-
economic goal according 1o a certain plan’ (SERSENEVIC 1994 (1914): 70: scc also Art. 1238
SVOD ZAKONOV, x., part 1). Thus npeanpusaTie was defined as an object of rights. Under Soviet

7 “The owner of the trademark has the exclusive nght to use, and dispose of, the trademark, and also to prohibit
its usc by other persons.” The cynilic version is used in CITOVIC 1873: 51.



00052009

76

law npeanpusme lost this meaning and instcad was used as a purely cconomic term, in
referring to a production plant (for example, Ant. 24 ZGB 1964, JES 1987, s. v. npeanpuaThe;

and SSRLJA 1950-65, s. v. npeipaThe: ‘NPOH3BOACTBCHHOC yupexaeHHue' ‘production
establishment’). After the beginning of perestroika the meaning of npemmpusiTue again
changed. The 1990 law ‘On Enterprises and Entreprencurial Activity' rules:

TpemipraATHEM ABARETCS CAMOCTOATEIILHBIA XO3AACTBYIOIMUA CYObeKT, COIIANHDER [...)
AN 1IPOM3BOACTBA NPOIYKUMH, BbMIOJHCHHA paGoT M OKa3aHMA Yoyl B HEASX
YROBJICTBOPC HUSA OGIICCTBERRBIX HOTPEGHOCTEA W noNyucHuA npubbum (Art. 4 Para 1
ZoP 1990)."

Arts. 6-15 ZoP 1990 regulatc thc ‘OpraHM3alMOHHO-TIPABOBLIC GOPMBI  IIPCAIPHITHIA'
‘organizational-legal forms of cnterprises’™ rocynapcTBEHHOC NpenpusiTHe ‘statc enterprisc’
(Art. 6), MyRHuMNATbHOC NpeAnpuaTHe ‘communal enterprise’ (Art. 7), MHAMBMIYAAbLHOE
(cemeftHoe) yacTHoe npemipusTre ‘individual (family) private enterprise’ (Art. 8), noawoe
ToRapulecTBo ‘full partnership® (An. 9), cMmeutannoe TosapriectTso ‘mixed partnership’
(Ant. 10), TOBapHMILICCTBO € OFPAHHYCHHON OTBETCTBCHHOCTHIO (aKUMOHEpHOE OBlICCTBO
3aKpbIToro THna) ‘partnership with limited liability (closed joint-stock socicty)’ (An. 11), and
aKIMoHepHoe OGIIECTBO OTKPbITOro THIZ ‘open joint-stock society’ (An. 12). Thus
npempusiTHe is used as a collective term for the organizational forms that the law provides for
entreprencunial activity. The regulation explicitly rejects various former (Sovict) dogmas
concerning cnterprises (MALFUIET 1993: 143). Entreprencurial activity, in general. is now
characterized by the risk and pursuit of profit by the entreprencur (Art. 1 Para. 1 ZoP 1990),
and liability arises for the entreprencur according to the legal form of the enterprise (ibid., Para.
2). Enterprises can found and climinate subsidiarics and branches. and form associations on a
contractual basis (Ant. 13), they can borrow money but are responsible for the loan (An. 24
Para. 3 ZoP 1990). Govemnmcental cntitics at all levels are not responsible for the financial
obligations of enterprises and vice versa (Art. 6 Para. 3 part [1 ZoP 1990). Moreover, the use of
hired labour becomes an essential characteristic of npeanpuaTHe:

IMpemnpHHUMaTeIbeKan ICATENILHOCTD, OCYHIECTBASCMan G¢3 TIPHBICHCHHS HACMHODO
TPYNd. MOXET PCTHCTPHPOBATLCH KaK HHAMBHIya'lbHas TPYNOBas ACATCALHOCTD.
[MpeampHHAMATCIIECKAA ICATEJILHOCTh, OCYICCTBISCMAN € [IPHBJICYCHHEM HACMHOIO
TPY/a. PCIUCTPHPYCTCS Kak npeanpusTie (Ar. 2 Para. 3 ZoP 1990).7

At the same time, traditional mechanisms were retained. Prices remain centrally controlled: the
cnterprisc conducts its own planning, but its plans have to incorporate state orders (FEDBRUGGE
1993: 59). The ZoP 1990 was a first attempt to create a system of cnterprises: however, il
contains logical mistakes. In particular, while the last four forms truly represent organizational-

™ *An enterprise is an independent managing subject created [...]) for producing output, carrying out work. and
rendening services in order to sausfy public needs and to make profit.’

™ *Entreprencunal activity that is camed out without bnnging in hired labour may be registered as individual
labour acuivity. Entreprencunal activity that is carmied out by brningng in hired labour is registered as an
enterpnse.’
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legal forms of cnterprises, it is unclcar to which group the first three types belong and how they
differ from the other forms (RiviNnius 1996: 16-7; SucHANOV 1995a: 6-8). The 1994 Civil Code
developed the concept of npeanpwitue further. It regulates it both as an object of rights:

[MpeanpuaTieM Kak OOLEKTOM NpAB  [IPH3IHACTCH  MMYUICCTBCHHBIR  KOMIUIEKC,
HCHOJIL3YCMBIR VI OCYHUCCTBIICHMA  NIPCIIPHHHMATENLCKOR  JICATEJILHOCTH.

[MpemipuaTe B UCAOM KaK HMYLICCTBCHHBIA KOMIUICKC HPHIHACTCH HEABIOKKMOCTLIO
(An. 132 Para. 1 GK RF 11994)™

and as a subject of rights:

IOpwieckre LA, ABIFIOIHEC] KOMMEPUCCKHMH OpTraHH3aLMAMH, MOTYT CO3/1aBaThLCA
B GopMc  XO3AACTBEHHbIX TOBAPHILCCTE H  OOLECTB,  NPOU3BOACTBEHHBLIX
KOOICPAaTHBOB, MNOCYIAPCTBCHHBIX H MYHHMUMITAILHBIX YHHTapHBLIX npeanpuatifl (An. 50
Para. 2 GK RF 11994)."

In contrast to previous legislation (Art. 4 Para 1 ZoP 1990; ZONBP 1992), where all legal
entitics engaged in cntreprencurial activity had been defined as npempusimue. the Civil Code
recognizes only state and communal unitary enterprises as npemipuaTie. This regulation
mirrors the Soviet heritage of the understanding of nipeanpusite and the fact that the state
sector still plays a strong role in the post-perestroika cconomic system, while the definition of

npempHATHE as an object of rights takes up the pre-Revolutionary meaning of this term.

(viii) Co6cmeennocms ‘ownership’

In pre-Revolutionary law this term was defined — following French and German civil
legislation, where propriété and Eigentum arc defined in describing the nights of the owner (Ant.
544 Code Civil: *La propriété est le droit de jouir et disposer des choses de la maniére la plus
absolue, pourvu qu'on n'en fasse pas un usage prohibé par lcs lois ou par les reglements’; cf. §
903 BGB), — as 'npaBo BIAACHH, NOIL30BaHHA H pacnopskcHua' ‘the right 1o possess, use,
and dispose’ (An. 420 SvOD ZAKONOV, x., part 1). From there this definition passed to the 1992
RSFSR Civil Code (Ant. 58) and from then on was uscd in civil legislation in referring not only
10 owners, but also to other participants of civil tumover, in particular state enterprises, which
were not considered owners (the state was the owner). The first law on ownership to be
adopted after perestroika defines coGeTBeHHOCTD as follows:

CoOCTBCHHHK HO CBOEMY YCMOTPEHHIO BJIAfICCT, HOMb3yeTCH W paclopsXaeTcs
NPHHANLICKALIMM cMy HMyiecTBoM (Art. 2 Para. 1 ZoS SSSR 1990).”

This formulation, which was repeated in the law *On Ownership in the RSFSR' (Art. 2 Para. 1
ZoS RSFSR 1990), suggests that the owner at any particular moment in time possesses, uses,

™ * An enterprise as an object of nghts 1s recogrzed as a property complex that is used for the realization of
entreprencunal activity. The whole enterpnse as a property complex 1s recogmzed as immovable property.*

™ *Legal ennues, which are commercial orgamizations, can be founded in the form of economic partnerships and
societics, production cooperatives, or state and communal unitary enterpnses.’

7 *An owner, at his discreton, possesses, uses, and disposes of property which belongs to him.*
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and disposes of his property. However, the essential characteristic of the position of an owner is
his right to possess, use, and dispose of his property: even if a thing is stolen from him, he
remains the owner (in Art. 209 GK RF | 1994 the definition of cobcreeHnocTs has been
comected accordingly). This use of coGcTBEHHOCTS is a result of the Soviet understanding of
ownership as an economic rather than a legal category. According to Soviet ideology economic
phcnomena were regarded as fundamental, while legal phenomena were regarded as derivative,
which relegated them to the category of the superstructure. As a result a basic distinction was
made between the concepts of coOGCTBCHHOCTL *ownership' and npaso coGeTBeHHOCT ‘right of
ownership’, the former being of much greater weight than the latter (see, for example, BSE
21949-58, xxxix. (1956), s. v. cOGCTRCHHOCTL). As a rule these concepts were regulated in
different laws (cf. also Bumiir 1991a: 7), a tradition from which the law ‘On Ownership in the
USSR’ was the first piece of legislation since the mid-1930s to depart. Another sign that the
distinction between the concepts of cobGeTseHHocTs and npaBo coberBeHHOCT™ is  still
maintained is the fact that while the law is called ‘o co6cTBeHHOcTH 8 CCCP’ *On Ownership in
the SSSR’, the first article is headed ‘o npase coGerBenHocTH’ ‘On the Right of Ownership®
(ZoS SSSR 1990, the same applies to the law ‘On Ownership in the RSFSR® with Ant. 2 ZoS
RSFSR 1990). Also, both laws continue the Soviet tradition of assigning the triad of the right to
posscss, use, and dispose not only to owners, but also to state enterprises which are not owners,
but merely carry out noJiHoe XO3sACTBCHHOC BeficHKe ‘full economic jurisdiction’ (Art. 24
Para. 1 ZoS SSSR 1990; Art. 5 Para. 2 ZoS RSFSR 1990). The question of how the rights of
an owner differ from those of a non-owner is lcft open. Finally, the fact that the term
coOCTBCHHOCT® is not ycl always used in referring to ownership as a right is demonstrated by
formulations wherc coGcTBeHHOCTS 1S used in referring to the property which is being owned.
for instance ‘HPOU3BCACHHaA HPOAYKIMA M [OJAYUCHHBIC  AOXOABI ABARIOMCA
cob6CmMeeHHOCMbio KPCCTBAHCKOTO Xo3siicTsa’ ‘the produced production and gained income is
the ownership of the peasantry (Art. 9 Para. 1 ZoS SSSR: similarly Art. 12 Para. 1 ZoS
RSFSR 1990; emphases A.R.). In subscquent legislation, however, this use of coGcTBCHHOCTD
has not occurred.

(ix) Cnexyasugun ‘speculation’
In pre-Revolutionary Russian law this term meant a ‘daring business deal® at the stock
cxchange:

ClieKyAHpYIOT HNpofaBell ¥ NOKYymuMK — [...] nokymnuk Hageetcsi, 4T0 Kypce
HOBLICHTCA. OH CHCKY/IHPYCT Ha noBbOlcHHE (sur la hausse); nposasely HaieeTest, 4TV
KYPC HOHH3HTCH. OH CIICKYJIHPYCT Ha NoHnxkenHe (sur la baisse) (Crrovic 1886: 169-70;
sec also ibid., 178).™

™ *The seller and the buyer speculate — |...| the buyer hopes that the rate will go up, he speculates on a rise (sur
la hausse); the seller hopes that the rate will go down, he speculates on a fall (sur 1a baisse).’
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During the Soviet period cnekymsaumsa acquired a different meaning. The Opumuccexust
CNpaBOMHKK W1 HaceneHus ‘Legal handbook for the population’ defined it as

CKYTIKa M NCpellpojiaXa TOBApOB ¢ LEJIbKO HaXHBb. CHEKY/BILMA — 3TO OMNacHoe
NPECTYIUICHHE, IIPHMHBAIONIEE BPE] COBCTCKOM Toprosiie. OHOBPCMCHHO CTICKYJIALMS
3aTParuBacT HHTEPECHl COBETCKHX rpaxkiaH. JIMIE, JaHHMAIOUIMCCS CTICKYASIHER, KaK
NpaBWiIO, BEAYT NapasuTHueckui o6pas xu3nm [...] (JURSN 1968, s. v. cnekynsums).”

A distinction was made between Mesikas cnekynsums ‘pelty speculation’, which was
recognized as an administrative misdemecanour (Ukaz 1957), and more severe forms of
cnekynsiua, which were regulated as criminal offences (Art. 154 UK RSFSR 1960), forming
part of xO3ACTBEHHbIE NPECTYIUICHHA ‘economic crimes’. Since perestroika cniekynsuma can
have two meanings:
(1) B upeanpuHEMaTENHCKON IPaKTHKE CKYIIKA W NICPENpOaaXa PauIMiHbIX TOBAPOB
H MHOTO HMYIIECTBA € LENLK NOJYHeHHst NPpHOLUIH (ROXOHA)
(2) xyms-npofaxka GHpXKeEBbIX UeHHOCTER (akimi, oGMMIalMA, BANIOTLHI K T. 1.) €
UESLIO NOJIYYCHHS CHEKY/MTHBHOR MNpHOBLUTH OT pasHMilbl MEXRY NOKYIHOR M
mpopaxHo# uenoft (KypcoM) npu nepenpofaxe 3ITHX lUeHHocTell  (GupXepas
cnekynauua) (JURE 1997, s. v. cnekynanuus).*®

Cnexysisitns as used in the first meaning is no longer regarded as a criminal offencc — the
liability for speculation was excluded from the criminal code in December 1991 (BJuS 1997, s.
V. crieky/suus) —, but, on the contrary, as ‘npaBomephoc fesne’ ‘lawful act’, representing
*JKOHOMHHECKYK) CYIIHOCTL MOGOR TOproBoft AcaTeabHOCTH' ‘economic essence of any
commercial activity' (ibid.). The sccond meaning. 6upxcBasa cnekynsuus, has been revived
from pre-Revolutionary law and is often given as the first meaning (for example, OZ:G0ov and
SVEDOVA 1992, s. v. clieKyasia ).

(x) Tpancgpepm ‘transfer’

In Russian legislation Tpancdepr, a borrowing from Fr. transfert, first appeared in 1817, in
connection with the transfer of capital over the state debt-register: ‘Tpanccept (nepeson)
KanuTanos 110 [ocylapcTBeHHOR A0MOBOR KHUNE M NPETBARICHHUE OHBIX B 3anor” (POLOZENIE
1817, chapter 11, Para. I1). This word is also used in the Ustav KREDITNYS of 1857 (§§ 127-
39) with the same meaning (for example, § 128: ‘Bxnaguuk kanwrana npepcrasnseT B
KomMucuio Guner s tpancdepra [...]° ‘The depositor of the capital presents to the

™ *Buying up and re-sale of goods with the aim of making profit. Speculanon is a dangerous offence which
harms Soviet trade. At the same time speculation affects the interests of Soviet citizens. Persons who are engaged
in speculation usually lead a parasiuc life-style [...]."

®*(1) In commercial practice the buytng up and re-sale of various goods and other property with the aim of
oblaiming profit (income); (2) buy-and-sell of stock exchange secunties (shares, bonds, foreign cumrency, etc.)
with the am of obtaining the speculative profit from the difference between the purchase price and the sale pnce
(exchange rale) at the re-sale of these secunues (stock exchange specutation).”
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Commission a banknote for the transfer’). From this and other contexts of usage (for example.
Crrovi¢ 1886: 106) it appears that TpaHcdepT meant not only the ‘transfer of currency or gold
from onc country to another’, as suggested by KOMIAGIN® 1996, but also financial transactions
inside Russia — for cxample, between two investors. This is also supported by the entry in BE
[1900]-09 (xviii. (1896), s. v. TpaHcdepT), where three meanings arc given: (1) nepesoa win
IIEPCHOC CYMM CO CYETA OfTHOIO BKJIAMMHKA HAa CYCT ApYyroro ‘remittence or transfer of a sum
from the account of onc depositor to the account of another’, (2) nepesof ACHET M3 OJHONO
mecTa (cTpaHbl Wik ropoaa) B apyroe ‘transfer of money from one place (country or city) to
another’, (3) nepeBOf PazTHUHBLIX KMCHHBIX HCHHBLIX OyMar [...] ¢ ofHoro Raaficsbia HX Ha
apyroro ‘remittence of various nominal securitics {...] from one owner to the other'.

After the October Revolution TpaxcdepT continued to be used as a legal term, but only in
restncted contexts, such as intemational accounting (FKS 1961, s. v. Tpancdep. win
TpaHcgept). Only since 1992 has its use become widespread. both in legal literature and
legislation, though up to now its legal meaning has not been defined conclusively (KOMIAGIN
1996). One example of its use occurs in the legislation on budgets, where it is used to refer to
any transfer of financial resources from a central fund to the budget of a lower territorial unit.
Since 1994 the term has acquired an cven broader mcaning: ‘cefiuac nox Tpanchepramu
NOPa3yMCBAlOTCH [IPAKTHYCCKH JIIOObIC TUIATEXH, NepepacnpeciicMbic Ha delcpambHOM
yposte' ‘now transfer refers to practically any payment that is re-distributed on a federal level’
(ibid.). The budget classification, as confirmed by the Ministry of Finance (Prikaz 1994),
consists of sections such as ‘KaimTa/ibHbic TpaHcepms® ‘capital transfers’, ‘cyGcumuu
Tekyle TpaHcdepsi’ ‘subsidies and curment transfers’, ‘Tpancdeprhl HacecHKIO' ‘transfers
to the population’ (pensions, scholarships. etc.), ‘rexyinne TpancgepThi 33 rpaHniyy’ ‘current
transfers abroad’, and others. The term Tpancgxepr has also been included in legal dictionaries
(for instance. JURE 1995, s. v. Tpancdepr, EP 1994, s. v. Tpanceepr).
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Chapter Two

SOVIET TERMINOLOGY

1. The Introduction of ‘Bourgeois’ Terms

This scction investigates terms that after perestroika became widespread but originate in the
Soviet period before 1986. At that time they referred (officially) only to capitalist countries and
were either not used in Soviet legislation. or if they were — as in the case of Hoy-xay ‘know-
how' and kaupunr ‘clcaring” — only in legislation conceming rclations between the Soviet
Union and capitalist countries. After perestroika they lost their *bourgeois’ connotation and
became widespread terms relating to Russia as well as to any other country.

(1) bespabomuuua ‘unemplayment’

Only since the beginning of perestroika has this word acquired a specific legal meaning in
Russian. The verbal neglect of unemployment in the Soviet Union began in 1930, when Stalin
decided to close down all labour exchanges. From then on the meaning of Ge3paGotHila was
associated with a whole complex of conditions supposedly distinctive to capitalism, such as
insecurity and homelessness. However, the social problem of unemployment remained a reality
in the Soviet Union (for figures, see ZEMTsov 1984: 257, NiQuiax 1990: 46). An analysis of
the entries for GespaGoTuita in Russian general dictionaries published during the Soviet period
before perestroika shows that the term was always defined as referming to something peculiar to
capitalist countries. In USAkov 1935—40, and in the various editions of OZ2EGoV’s dictionary,
this restriction of contexts is conveyed not in the statements of meaning, but in the examples.
UsakoVv's examples read ‘MWUTHOHBLI NposicTapHeB B 3anagHoit EBporne 1 AMepHKe TeplsT
NOCTOAHHYKO Ge3paGotrity’ ‘millions of proletanans in Western Europe and America suffer
constant unemployment’ and ‘s CCCP GespaGotriia  ynwutoxena® ‘in the USSR
uncmployment has been eliminated’. OZEGov 1949 defines the meaning of GespaGoTuita as
‘HCBOBMOXHOCTD NOAYUHTHL paGoTy, 3apaGorok’ ‘the impossibility to get work, eamings’ and
gives as an example: ‘conpanuiM He 3HaeT GespaGoTHib’ ‘socialism does not know
unemployment’. In the editions of 1960 and 1978 a second example has been added: ‘MaccoBas
Ge3paloThiR B KAHMTAIMCTHHECKHX CTpaHax® ‘mass uncmployment in capitalist countries’.
Taken together, these two examples show how strictly the referent for GespaGoTHia was
determined. In OZEGoV 1988 the definition of Ge3paGoTHia remains as before, and the example
given is similar to the previous ones: ‘pocT Ge3paGoTHILI B KAIMTAIHCTHUYCCKHX CTpaHax’
‘increase of unemployment in capitalist countries’. However, in O%£Gov and SviDova 1992 this
example is shortened and now reads simply ‘poct GespaGomuib’ ‘increase in unemployment’.

The devaluation of Soviet ideology means that GespaGoTuiia no longer needs to serve within the
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polar system of values characteristic of the official Soviet discourse. In SSRLJA 1950-65
GeapaboTuiia is described as “THIHYHOC A/ KAIHTAJIMCTHUCCKOMO OBIICCTBA 3KOHOMHYCCKOE
ARjcHue' ‘a typical economic phenomenon in capitalist societies’; this statement is followed by
a quotation from Stalin, which contrasts the ‘need and suffering of millions of unemployed in
the bourgeois countries’ with the situation in the Soviet Union, where ‘6¢3paGomviia ucyeana’
‘uncmployment has disappearcd’. In SSRLJA 1991- the definition has changed in a significant
way to the neutral formulation ‘COLMaILHO-IKOHOMHUCCKOC SIBJICHHE, 1IPH KOTOPOM HacTh
TPY/HIHXCA HC MOXET HAHTH HIPHMCHCHHA CBOCMY TPYRY' ‘a socio-cconomic phenomenon, in
which part of the working population cannot find an application for their labour’; and the
examples, compared to the former edition, illustrate neutral usage: ckphrras Ge3paGomvna *latent
uncmployment’, cHuxXcHEC yposHS Oe3paGominl ‘reduction of the level of unemployment”,
YHHUTOXHTH  Gespabotdity ‘to  eliminate  unemployment’, nocoGue 110 Ge3paboTuie
‘uncmployment benefit’. In referring to unemployment during the Soviet period before
perestroika euphemisms such as He3aHATOCTL ‘inoccupation’ of BpPCMCHHAs HE3aHATOCThL
‘temporary inoccupation’ were used:

C110B0 Ge3paboTHINE B HATICM JICKCHKOHE OTCYTCTBOBa0... Hekoropbie nipeonwrany
JAMCHATD €r'o JICJIMKATHBIM TCPMHHOM ‘BpeMCHHas HesansTocts' (EZ 15/1990: 12).%

The use of such cuphemisms was intended to make people believe that, whereas in the Soviet
Union the problem of unemployment was a temporary, easy-to-handle difficulty in no way
related to the essence of Marxist communism, GespaGotrita should be regarded as an integral
part of capitalism. This contrast was heightened by the fact that GespaGorniia was usually
referred to as MaccoBas GespaGoruia ‘mass unemployment’, as in OZEGOV's examples (the use
of MuHOHLI "millions’ in the examples in USAKov and SSRLJA 1950-65 serves the same
purpose), and unemployment benefit or any other details that might have softened the contrast.
were not mentioned. One could therefore view the expression maccoBas GeapaboTia as a
label, as one of the formulas which were part of the polarized system of values of the official
Soviet discourse and therefore usable in the verbal struggle against capitalism. The ultimate goal
of this verbal struggle was to confer legitimacy on the Soviet system, and to give the Russian
people a feeling of predictability and stability.

The introduction of the words GespaGotuna ‘uncmployment’ and  GespaGorhbii
‘uncmployed’ into post-perestroika legislation proved difficult: ‘cioBo «Gespabormibiii» Bee
ClIIC CTHUVIHBO YMATIHBACTCA B HalMX 3akoHax' ‘the word “uncmployed™ is still bashfully
suppressed in our laws’ (BARABASEVA 1990: 87). In an effort to avoid the use of GespaGoTbie
the term BhicBOGOXTacMbIe paGoTHUKY ‘freed workers® was introduced (sce anticle 200 Ukaz.

1988, which is headed ‘rapaHTun ofccliCUCHHA NIpaBa Ha TPYAL  BLICBOGOXKAaCMbIM

¥ *The word “uncmplovment™ did not exist 1n our vocabulary... Some preferred to replace it with the delicate

term “temporary inoccupation™.
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pabGomukam’ ‘guarantees of providing freed workers with the right to work'. This formulation,
even during perestroika, demonstrates the striving to confirm the view that unemployment is
inherent only in capitalist society and cannot exist in socialism, implying that ‘our’ freed
workers are somehow different from *their’ unemployed ( BARABASEVA 1990:87). The 1991 law
‘On Employment’ finally introduced the term GespaGortHbic:

Be3paoTHLIMHU IIPH3HAKITCH TPYAOCHOCOCHDIC Ipak/laHe, KOTOPbIC HE HMEIOT pabuThl H
3apaboTKa, 3apCTUCTPHPOBAHbI B CAYX0eC 3aHATOCTH B HCJIAX NOUCKA HOAXOAHICA
paGoTLI H TOTOBbI IIPHCTYNHTL K Hed [...] (An. 1 ZoZN 1991).%

Other examples of the use of the terms GeapaGoramit and GeapaGomviia in legislation are the
UKAZ 7/1992 and the 1993 Constitution:

Kax i uMceT 1ipaso Ha |...J samumy or GespaGomuist ‘everyone has the right |...] of
protection from unemployment’ (Art. 37 Para. 3 Konst. RF 1993).

(i1) Buanec ‘business’

This loan-word from Eng. business was first recorded in 1933, referring to ‘peno,
upuHocsiee Boirofy' ‘a business that brings in profit’ (KrysiN 1968: 110). Throughout the
Soviet period Gusvec had a pejorative connotation as referring ‘in all contexts and all
circumstances’ to something ‘morally reprehensible’ (ZEMTsOV 1984: 34; see also Krysin 1986:
111). Its meaning covered ‘the totality of such practices as bribery, tax evasion, falsification of
documents or reports, illegal industrial enterprises, theft of state property, and abuse of one's
position’ (Zemrsov 1984: 33). The negative connotation also applied to GuanecMeH
‘businessman’. Since perestroika Gusnec has become one of the most frequent English loan-
words. Some scholars claim it has lost its negative connotation (RODIMKINA and DAVIE 1995:
42). others suggest that it has not (or not fully) done so (FERM 1994: 164; SarosnMKov 1997:
41). My analysis of the use of GusHec in newspapers and other printed material suggests that
since perestroika the number of contexts in which it refers to illegal or criminal activity has been
decreasing, and that it is now predominantly used to refer to bona fide business: for example.
‘OPraHn30BaThL [O-HACTOSILCMY CCPbC3HBLIA, NOJK3HLI oOOLICCTBY OM3Hec' ‘to  organize
business that is truly serious and useful for society' (EZ 51/90: 11). Another example is the
draft of the Xapmus Guancca Poccun ‘Russia’s business charter’ (EZ 38/95: 2), the text of
which illustrates the intention of Russian businessmen to convey a positive image of Russian
OusHec. Further evidence of this change of meaning might also be seen in an articlec where the
derivative OusunccmeH is used ncutrally, but when referring o ‘HenoGpocoBeCTHLIN
npesupHHHMaTeb (UdTaii: MolllcHiHK )’ ‘unfair entrepreneur (i.c. swindler)’, the word is put in
quotation marks: “rakoft “GuanccMeH™ *such a “businessman™ (EZ 33/95: 25). The loss of the

€ *Unemployed are citizens able 10 work, who do not have work and camings and who have registered with the
cmployment service in order to search for suitable work, ready to take 1t up.’
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connotation ‘morally reprehensible’ is also demonstrated by a comparison between the entries
on Ou3vee in OZGov  1988:  ‘NpcmIpHHHMATCNIbLCKAA  JCATCNLHOCTL,  ABNAKOAACA
HCTO'YHHKOM JTHHHOTO O0DOT'AIICHHA, HAKHBLE ‘cntreprencunial acuvity that is the source of
personal enrichment, profit’, and in O#:Gov and Svipova 1992, which reads more objectively
‘HPCANPHHHUMATCNILCKAY  IKOHOMH'CCKAR  ICATE/ILHOCTh, HPHHOCHIIES  JIOXOA, HpPHObLUIL'
‘entreprencunal cconomic activity that brings in a revenue, profit’. In the legal vocabulary
Gusnec and GusHecMeH are used to refer only to legal activitics, which represents a clear change
of meaning compared to GusHec as used in the Soviet period before perestroika. In JURE 1997
OusHcemeH is defined as

KoMMepCanT, HpCHIPHHMMATCIL.  3aHHMAIOHIMACH  JMOGBIM  3aKOHHBIM  BHAOM
IKOHOMMUCCKON  EATC/ILHOCTH,  NPHHOCHINCH JIOXOR AW HHLIC BLINOmB! (S V.
6usHecmen).F

Bustcc is uscd with such adjectives as dpuuancoBbiit ‘financial’ (EZ 49/97: 5), pekaamubiil
‘advertising (EZ 25/95: 14), codruepubiit ‘software’(EZ 44/96: 20), KoMOBLKOTCpHbIR
‘computer’(EZ 31/95: 41), cerenoit ‘network’ (EZ 21/97: 35). The large number of new
denivatives demonstrating the high productivity of this loan-word include nedrreGusuec ‘oil
business’ (£Z 49/90: S; 7); meamaGusnee ‘media business’ (MN 19/96: 19), GusHec-nkaona
‘busincss school” (EZ2 31/95: 23), Gwwicc-cnpasovmmk (EZ 23/95: 26), Guancce cemuHap
‘busincss scminar’ (£Z 49/95: 42), Guanec-neHtp ‘business centre’ (EZ 7/98: 22), Gusnec-
uncpopmaims *business information’ (£Z 33/95: 25), 6u3nec-HuKyGaTOp ‘business incubator’
(EZ 16/97: 1), Gusnec-1an *business plan® (EZ 26/95: 26), GusHec-napk ‘business park® (EZ
16/97: 1). The expressions Gusnec-nuiaH and GusHec-uHKyGaTOp have been used in legislation
(for 6uancc-nan, sec PoLozNE 12/97, Para. 3. 1.; 3. 3. 9: sce also TIPOVAJA  PROGRAMMA
1997, Para. L. 2: for Gusnec-unkyGarop, sece Art. 17 FEDZOGOSPMP 1995) and a federal law on
a "Centre of Intemational Business® (‘neHTp Mextysapopsoro Gusteca’) has been adopted
(FEDZOCMBI 1996). The terms mMabiit Gustec ‘small business' and cpennuit Gusnec ‘medium
business” arc widely used as synonyms of manbie npepnpusitus ‘small cnterprises’ and
cpejiiie npefiipusTrs ‘medium enterprises’ (Or HPCIPUHATHA MaIOFO (CPCJIHETO) CeKTOpa.
EZ 7/98: 27). Comrit: ct al. 1996: 313 mention that GusHee originally meant ‘busincss,
endcavour’, but has developed a new, more specific meaning ‘enterpnse. factory’, a change
which is reflected in the use of the plural form. However, | have not found any instances of
Gusnec used in the plural, and the expression Manbit GHsHee seems to be the only case where
OGusnec clearly refers to ‘enterprisc’. Even here it is used only in the singular form, as a
collective term: Maibilt GU3HeC means Maibie npeiipusTus. For maibnt Gushee sec, for

example, the following quotation:

B ‘Merchant. entreprencur who is engaged in any kind of legal economic activity that brings in a revenue or
other incomne.’
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MHHIKOHOMHKH  pa30aThiBAKYT HOBOC HAOIVBOC 3aKOHOMATEALCTBO JUIA  MAlOno
GusHeca |...] [TpoekToOM HOBOT'O 3aKOHa K CYOheKTaM Malolo GH3Heca OYAYT OTHECCHDI
UPEUIPHATHS C YKcAoM paGoTatoux o 100 uenosek (EZ 7/97: 3).%

(iii) Bpokep ‘broker’

A Opoxkep ‘broker’ is an agent who negotiates contracts for the sale and purchase of goods
and other property. Unlike concepts such as franchising or factoring, that of a broker, in this
case a stockbroker, is not new 1o Russian socicty. The tradition of stock exchanges in Russia
goes back to 1703, when the first such institution was opened in St Petersburg. Throughout the
peniod of active stock exchanges in Russia, i.c. until 1930, when stock exchanges were finally
forbidden (BSE 1969-81, iii. (1970). s. v. Gupxa), a stockbroker was called maksicp in
Russian (from Germ. Makler, Mckler). In the carly 1990s. when stock exchanges reopened in
Russia, a sudden need for Russian terminology arose. While in some cases (such as that of
stock exchange and bill of exchange), the traditional. pre-Revolutionary term was chosen
(Gupxa, Bexcedb), in others, such as stockbroker, priority was given o an English name, and
makJiep was replaced by (GupxeBo#) Gpokep: ‘B aHIVION3bIMHLIX ¢TpaHax ¥ B Pd (¢ 1990 r.)
AaHHOC JiM1o HMeHYeTes OpokepoM’ *in English-speaking countries and the Russian Federation
(since 1990) the given person is called broker® (BJuS 1997, s. v. Makisiep). However, Gpokep
is not a new borrowing. According to SSRLIA 1991- (s. v. 6pokep), it was first recorded in
1937 Kom.ova 1995 (s. v. 6pokep) gives 1951. In the Soviet period before perestroika it was
used in referring to a broker in a capitalist country (for example, GLOSSARY 1963:; 150-1 gives
BekceibHble Gpokepbt for bill brokers: Komaova 1995, s. v. 6pokep). Bpokep has now
become one of the most frequent English loan-words in Russian. The legal meaning of Gpokep
and Gpokepekas fesTe/ibHOCTEL “broking” is defined in the federal law *On the Market of
Sccuritics™:

BpoKepckoit ICSTCABHOCTLIO IPHIHACTCS COBEPHICHHC TTKIAHCKO-IPABOBbIX CACJIOK
C IEHHBbIME GyMaraMH B KauecTBe NOBCPCHHOFO WM KOMKCCHOHEPA, ACHCTBYIOWCIO Ha
OCHOBAHHK IONOBOPA NOPYUCHHUA WITHK KOMHCCHHK, 2 TAKXKE JIOBCPCHHOCTH Ha COBEPIICHHE
TAKMX CAEJIOK [PH OTCYTCTBHM YK43aHHM Ha TIOJTHOMOWYHS  [IOBEPCHHOIO  WIIH
KOMKCCHOHEPA B JIONOBOPC.

NpocdeccHOHAbHBIA YHaCTHHK PbIHKE UCHHLIX OyMar, 3aHMMAIOMIC GpoKepcKoi
NCATCIILHOCTHLIO, HMCHYCTes GpokepoM (Art. 3 FEnZoRCB 1996).%°

The law *On Commodity Exchanges’ introduced the term Gupxenost Gpokep:

BHpXCBbie CACKH COBCPHIRKITCH B XOAC GHPXEBBIX TOProB udepes OHPXKCBbIX
OpOKepoB. BHPXEBhIME OpOKCPAMH  SIBJISIKOTCH  CAyXallIME HWAH  NPCJICTABUTCIIH

* Economists of the Ministry of Economics arc working out new tax legislation for the small business. The
draft of the new law will regard as subjects of a small business enterprises with up to 100 workers.” For more
cxamples of this use of Mansift Gunce, see HLINOV 1996: 8,

* *Broking is recognized as the fulfilment of civil law transactions with securities and shares in the capacity of
an agent or commission-agent who acts on the basis of an agency contract or of legal power to carry out such
transactions in the absence of instructions in the contract to empower an agenl or commission-agent. A
professional member of the stock-market who is engaged in broking is called a broker.’
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NPCIUIPHATHR.  YUPCXKIACHHA M OpraHH3alMA —  wWICHOB OHpXH W OHPXCBbIX
HOCPCHHHKOB, a TAKKC HC3aBHCHMBIC Gpokepbl (Ant. 22 ZoTB).*®

The use of the adjective Gupxepost suggests that Gpokep on its own does not necessarily refer
to stockbrokers. Indeed. the meaning of Gpokep was soon extended 1o many arcas. and as with
Engl. broker, diffcrent kinds of Gpokep can now be distinguished: ctpaxoBoit Gpokep
‘insurance broker® (EP 1994, s. v. Gpokep ctpaxosot), ¢paxtosoii Gpokep ‘freight broker’
(BJUS 1997, s. v. Gpokep ¢paxToBoit), BekcedbHbil Gpokep ‘bill broker® (TBS 1996, s. v.
Gpokep: EP 1994, s. v. Gpokep Bekcenbunit), and, in particular, TaMOXCHHBUIE GpoKep
‘customs broker’ (EP 1994, s. v. Gpokep TaMoXcHHbI: sce also the anticle ‘TamoxcHHbe
Opokepnl: Oyayiiiee 3a 1podecCHOHANAMH ', EZ 26/96: 27): POSTANOVLINIE 771997 states that a
TAMOXKCHHBIA Gpokep is a commercial organization founded in accordance with the legislation
of the Russian Federation that is a legal cntity and has received the licence from the State
customs committee to act as a customs broker (Para. 1), and then continues to describe the
activitics of a customs broker:

AeATCALHOCTL TAMOXKCHHOIO GPOKCPA 3aKJIKOMACTC B COBCPHICHHH OT COGCTBCHHOTO
HMCHH OlICPAIHA 110 TAMOKCHHOMY OOPMIICHHIO TOBAPOB H TPAHCHOPTHBIX CPCACTB H
BBIIOJIHCHUM IPYIHX TOCPCIHHYCCKHX PYHKIHHA B OGJIACTH TAMOXCHHOIO JICJIA 33 CHCT
H 110 TIOPYUCHHIO HPCACTABASCMOTO JiHla | ...] (Para. 2 POSTANOVLENIE 7/1997).%

These activites include the declaration of goods and means of transport. the presentation of all
relevant documents and additional information to the customs organs, the provision of customs
payment in connection with the declared goods and transport means. and others (Para. 2 points
(a)~(n) POSTANOVLENIE 7/1997). It should be noted that a TaMoxcexHbLIE Gpokep is defined as a
lcgal entity (sce also Art. 157 TK RF 1993), whereas a 6pokep can be represented by broker's
firms, broker’s branch office, or independcent brokers.

A number of new words have been denived from 6pokep. The adjective Opokepexuit is
particularly common in the phrases Opokepekas ruabjaust ‘broker’s guild” (Art. 23 ZoTB
1992), Gpokepekoe obcnyxusanue ‘broker scrvice’, and Gpokepckoe  BOSHAIPAXICHHC
‘broker’s commission’. As synonyms of Gpokepekoe BosHarpaxacHue, the doublets
opokepax (EP 1994) and Gpokepuk (TBS 1996: BJUS 1997), derived from Engl.
brokerage, arc often used. replacing the old term kyprax ‘courtage’ (scc SERSENEVIC
1994(1914): 102: PrrinoGo 1832, where kyprax is given for Mikler-Gebiihr). Other
denivations include Gpokepetso (*GbuLio npeioxero Gpoxepetso sanpetutsn” (MN 37/91:
9)). Gpoxceppuc (quoted by PODCASOVA 1994a: 53), and rodpOpoxep *senior broker', which

* *Stock-market transactions are camed out by stockbrokers in the course of tenders. Stockbrokers can be
employees of representatis ¢s of enterpnscs, instututions and orgamzations — members of the stock exchange and
agents, but also independent brokers.®

¥ ‘The activitics of a customs broker compnsc the accomplishment of operations 1n his own name concerned
with the cusloms registration of goads and means of transport and the fulfilment of other mediatory functions in
the arca of customs at the expense and on behalf of the represented person.” See also Art. 159 TK RE 1993,
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Popcasova (1994a: 53) quotes as an cxample of the ‘high derivational activity’ of Gpokep. In
fact, it scems that it has been derived by analogy with the traditional rog-Maxnep, which had the
same meaning (sec SEREENEVIC 1994(1914): 102: BurySkiv 1991: 230: 346) (scc above, p. 46—
7).

(iv) demnunz ‘dumping’

This loan-word from English was first recorded in 1933 (Krysin 1968: 93). Beforce
perestroika the term referred to trade practices of capitalist countries such as the United States
(for example, $TI."MAN 1976: 76) or Japan (for example, SirGizv 1980: 122):

JeMIHHIT —  npojaka TOBapOB KaHWTAIMCTAMH Ha  HHOCTPAHHOM  PbIHKC 110

MCKYCCTBCHHO JAHWDKCHHBIM HCHAM HIDH NORGULICHHBIX ([CHAX HA BHYTPCHHCM PhIHKC C
.3

1IC/IbIO BLITCCHEHHSA KOHKYpeHTOB (SSRLJA 1950-65, s. v. aemitnur).

The entry in SSRLJA 1991- (s. v. nemnuur) repeats the above definition, but the word
KannraancTsi ‘capitalists’ has been omitted. The use of the term geMimur in the press shows
that since perestroika the term is used 1o refer to activitics in Russia as well as to any other
country (£Z 11/96: 1). The adjectives REMITHHIOBLIY and aHTHICMITHHIOBBIH are also uscd (E£Z
49/90: 10; £Z 5/98: 1). The latter is not a new derivative, as suggested by KUROKHTINA 1996;
22. but was used during the Sovict period (for example. Sti."Max 1961: 76). In legal texts
aeMmnubr is defined as one of the forms of HepoOpocoBecTHas KOHKYpeHuus ‘unfair
competition’ (PARASCUK 1995: 25). OZov and Svipova 1995, however, define cMIMHI as
‘OfIHO W3 CPEACTB KOHKYPCHTHOR Goph0Onbi’ *one of the means of competition struggle’ (s. v.
KOHKYPeHIMR). This use of koHkypeHTHBIE mimrors the former Soviet understanding of this
concept as a principle that restricts trade and has only negative cffects on the cconomy. Since
perestroika, however, KOHKypeHuus has been recognized as a basic economic principle that
needs o be developed (see, for example. An. 8 FipZoGosPMP 1995) and protected
constitutionally (Art. 8 Para. 1 KonsT. RF 1993), while any misuses of koHKypcHuus are
covered by the concept of HeAOOPOCOBCCTHaN KOHKYPCHIHHS.

(v) dinep ‘dealer’

This loan-word from English is sometimes described as a recent borrowing of which the
earliest instances date from 1987 (NOVYE $i0vA-80 1997, and 1991 (SP 1992, s. v. ausiep)
respectively. HAUDRESSY 1992 (s. v. auaep) too seems 1o regard this word as a ncologism.
However, it was used in the Soviet period with respect to English-speaking countrics:

Ouacpsi — B aHIVIO-CACKOHCKHX CTPaHax JIMIA. SIBIASKOIMCCH WicHaMH DOHIOBON
OMpXH W coBepllIakRIIME CHAEJKH C IICHHLIMH Gymaramu. B omautmc ot OGpokcpos.

= *Dumping is the selling of goods by capitalists at aruficially lowered pnces on the foreign market and rsed
pnices on the internal market with the a:m of cusung competutors.”
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BLICTYHAIOUIKX HOCPCIHHKAMH, JIUICPHI TIPOHSBORAT OHCPAIMH 33 COGCTBCHHBIA cyeT
(FKS 1961, s. v. auwneph).®

When stock exchanges reopened in Russia in the carly 1990s, a need arose for terminology
for the various nocpeinkyi ‘mediators’ involved in stock-exchange transactions. Bpokep and
aunep. which until then had been used only in very restricted contexts, have become the most
widespread terms. While a Gpoxep mediates contracts on behalf of his principal. in retum for a
commission, a wiep negotiates in his own name and at his own expense:

e pekoft ICATENBHOCTHIO HPH3HACTCH COBEPILICHKE CACHIOK KYTUTH-IPOIARKH [CHHbIX
GyMar oT CBOCTO MMCHHM MW 34 cBOR cueT [...] TTpodeccHoHanbHLIE yHacTHUK phiHKa
HCHHBIX OyMar, OCYINCCTRISIOUIMA JIICPCKYIO ICATCALHOCTE, HMCHYCTCH JIHJICPOM.
IuacpoM MOXET ObITh TONLKO KOPHAHYCCKOE JTHIKD, SABJIAKMICCCR KOMMCPUCCKONA
oprakusanuch (Art. 4 FEDZORCB 1996).%°

A muaep makes his own profit. using the difference between purchase and retail prices. or, in
the case of a sankrribif unep. of changes in exchange rates. This is also characteristic of a
dealer, who for this reason is not considered an agent in American and English law, in contrast
10 brokers and factors, who act on behalf of their principals ( BRADGATE 1995: 86: 90). Diffcrent
kinds of muicp can be distinguished. in particular uuBecTMIMOHHBLIR UICp ‘investment dealer®,
and pankymHLIR anacep ‘forcign-cxchange dealer’. In contexts other than laws (where a aunep is
by definition a member of the stock exchange). a distinction is made between odmimaninbm
ausiep ‘official dealer’ {(member of the stock cxchange) and cepbiit awiep *‘grey dealer’ (not a
member of the stock cxchange) (PODCASOVA 1994a). As in the casc of Engl. dealer, nunep can
also refer 10 a wholesaler: ‘03HaKOMHTLCH © NpOIPAMMON B NIPHOOPCCTH ¢e MOXHO B 2(X)
roponax y 400 nuncpos’ (EZ 35/95: 17). There is a difference between the legal meaning of
nunep and its usage in everyday language: ‘B MAacCOBOM X¢ CO3HAHHM Otaep — ITO U IIPOCTO
MCJIKWA TOproBett, niepenpofaseil’ ‘in mass consciousness, however, a dealer is just a petty
merchant. a re-seller’ (Saro§nikov 1997: 40-1). Engl. dealer has not been borrowed into
Russian in its general (non-financial) sense. The adjective junepcekusi is commonly used in the
phrases ke pckas icsTeasHOCT ‘dealer’s activity” (see above) and suacpekan cerh ‘dealers’
nctwork™: ‘W3 noxkynarejaci obopynobaHus y upmbl “Tlpoma™ Hauwana Maio  -noMasny

dopMHpORATLCH HJlepeKas ceTs” (EZ 47/95: 35).°

® *Dealers are persons in English-speaking countnies who are members of the siock exchange and complete
transactions with secunties. In contrast to brokers, who act as mediators, dealers carry out operanons at their own
cxpense.

® *A dealer’s acuvity 1s recognized as the undertaking of buy-and-sell transactions on the dealer’s own behalf and
at his expense {...] A professional member of the stock exchange, who camies out a dealer's activity, 1s called a
dealer. A dcealer can only be a legal entity that s a commercial orgamzation.’

* *Lattle by httle, from among purchasers of equipment from the firm “Proma™ a dealers’ network began to
form.’
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(vi) 3abacmosxa strike’

The term 3aGactoBka was introduced into legal terminology with the law ‘On Labour
Conflicts’ (ZoOPRKTS 1989). It was also included in the later drafts of the 1993 Constitution
and its final version (Art. 37 Para. 4 Konst. RF 1993 provides for the ‘npaBo Ha 3aGacToBKy'
‘the right to strike’). Its legal meaning is defined in commentaries (KoxsT. RF KomM. 19%4a:
115-19; Koxst. RF KomMm. 1994b: 209-14) and dictionaries:

KomiextuBroe npekpallichie paGoThi paGoMHMH ¥ CIYXAUIHMH, 11PC/TbABISIONMMH
HPCANPHHHMATCIIAM WK [IPABHTCI/ILCTBY  IKOHOMHUCCKHC WM [OJIHTHYUCCKHE
TpcGOBaHKA (JtrE 1995, s. v. sabacToBKa). -

The appearance of 3a0acToBKa as a Russian legal term is based on a change in its meaning.
Strikes have a long history in Russia. The massive workers’ strikes that took place at the end of
the nineteenth and at the beginning of the twentieth century involved millions of workers and
finally led to the October Revolution. Their significance was recognized in officially approved
publications like the BSE 1949-58 (xvi. (1952), s. v. 3abacToBKa), but stress was laid on the
fact that the October Revolution entirely eliminated the need for strikes in Russia,”* and
legislation did not provide for them from then on. On the contrary, they were violently
suppressed. Only during the NEP period was the possibility of legal strikes recognized (a fact
that is not mentioned in BSE *1949-58, xvi. (1952), s. v. 1a6actoska). However, they were
subsequently forbidden. until 1989, when a new the law on labour conflicts was passed.
Despite their prohibition, strikes occurred again and again during Soviet times, and have thus
remained a reality in Soviet society and post-Soviet society up to the present day. From 1930
reports on stnkes were not published in the Soviet Union (FELDBRUGGE et al. 1985: 426).
However, Gipwrrz 1982 provides a detailed record of the major known strikes that took place in
the Soviet Union from the mid-1950s. Entries for 3aGacroska in Russian dictionaries published
in Soviet times before perestroika always define it as something peculiar to capitalism. The

definition given in USAKOV 1934-40 reads as follows:

KOonnekTHBHOE BpCKpallicHHE paGoThl ¢ Uebio TIPHHYIIMTSL  [IPC/UIPHHAMATEACH K
BLUTONHCHAK) ASBICHHLIX IKOHOMMNMCCKHX TPeOOBAHHI WIH € HEABIO NPHHYAHTHL
IIPaBUTEJILCTBO, BAACTh IKCILIOATATOPCKHX KJIACCOB K BLIIONHCHHIO TIPEIThABIICHEbIX
BOIMTHYCCKUX TpeOoRanui. *

The use of npcanpuHMmaTean  and 3KcloaTaTopckue Kiacchl, which clearly refer to

% *Collective stoppage of work by workers and employees, presenting economic or political claims to
entrepreneurs of the government.'

™ See, for example, BSE 11949-58, xv1. (1952): 269: *Beankas OKTRGPHCKAN COIHATHCTHYECKAS PEROSTIOLHS
pa3bIIa KAIHTATHIM [...]: TEM caMbiM COLHANLHO-2KOHOMHYECKas OCHOBa 1Rt 3. ObLta THKBHHpoBaKa® ‘The
(:!1:3; ()(éldobcr socialist revolution destroyed capitalism [...]: thereby the socio-cconomic cause of strikes was
eliminated.’

%A collective stoppage of work with the aim of forcing the entrepreneur to agree to the economic demands put
forward, or in order 1o force the government, the power of the explotting classes, to acceed 1o the political clams
raised.’
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capitalism, indicates that the context of usage of 3aBacToBKa is restricted to capitalist countries.
In OZEGOV 1949 and OZEGOV 1960 (s. v. 3abactoBka) the use of kanuTanuct ‘capitalist’ has
the samce function: ‘npckpaiicHue patoThi € HCALK) IPHHYHTL KAIIMTATHCTOB K BLIIOIHEHHK)
KakHX-J1. TpeGosannit’.>® Similarly, in SSRLJA 1950—65, the meaning of saGacTonka is defined
as ‘ciocol NPUHYXICHHA KallMTAIHCTa-HAHHMATLIIS  YAOBJICTBOPHTL TPCOOBAHHS PaGOuKX
win cayxanx'.>® Even as late as 1987 the meaning of 3aGactoska was still described as ‘omro
M3 OCHOBBIX CPCICTB GopbiLI PAtOUCTO KIIMCCA HIPOTHB KAIIMTAIHCTHUYCCKOR SKCILTyaTatun’
(KPS 1987, s. v. 3aGacroska).” O2ecov 1988 and OZeGov and Svipova 1992, however,
define the meaning of 3aGactoska more ncutrally as

OPTAHH3OBAHHOC MACCOBOC 1IPCKPAlICHHC paGoThi € HCHBIO AOOHTLCA  BhUIOJIHCHHS
KakHx-J1. TpeGoRanni,™

and in SSRLJA 1991- 3aGacTusKa is described quite objectively as

OPIAHHBOBAHHOC KOJUICKTHBHOC HIPpCKpalliciie patomst Ha ¢aGpHke. 3aBofie W T.l. C
HEABIO IOOHTLCH OT AIMHHHCTPAIMH  HIH  [IPABHTCILCTBA  BLIOJIHCHUA  KAKHX—JL.
TpeOoBanni, *°
Soviet encyclopaedias referred to the strikes that led to the October Revolution as 3a(acToBKH,
but denied the existence of such a phenomenon in Russia from then on. The massive strikes that

occurred in Russia just after the October Revolution and during the following ycars were
referred to as caGoTax ‘sabotage’ and the strikers were called caGoTaxHukn ‘saboteurs’ or
RPAIH Hapoja ‘enemies of the people’ (for example, DyxreETY, 1, pp. 226, 458-9). From
October 1917 stnkes occurred very frequently and were a great problem for the communist
ruters. A decree released on 30 October (12 November) 1917 states that 3alacTOBKa
YHHOBHHKOB HCAoIlycTHMa ‘a strike by the functionaries is impermissible (DEKReTY, i. p. 31);
but from then on, during these early years. strikes were always referred to as caGorax. In the
Mualuja Sovetskaja Enciklopedija of 1930, the entry on caGotax reads:
K C. B KalHTWIHCTHHCCKHX rocyflapetsax  npuGerawr paGoune B Goppbe ¢
HpCRIPUHUMATUIRMH, B ctpane nponerapekodl auktarypint k. C. npuGerakrr spart
Hapona.'
This shows quite clearly that in these early years of Bolshevism what would now be referred to
as a 3abacToBKa was descnbed as caGorax. CaGurax was also used in broader contexts,

referring not just to strikes, but also to actions of individuals or smaller groups of people which

¥ Work stoppages with the aim of forcing the capitalists (o agree o certaun demands.

*A means of forcing the caprtalist emplover to sausfly workers' or employecs’ demands.®

“One of the basic mcans in the struggle of the working class aganst explotation.”

™ An orgamzed mass stoppage of work with the aim of obtaning the fulfilment of certun demands.’

™ An orgamzed collective work-stoppage 1n a factory with the aim of obtaining the fulfilment of certain demands
from the administrauon or the government.”

*In caprtahist countrics the workers resort to sabotage in the struggle against the entreprencurs. In the courutry of
the diciatorship of the proletanat, the enemics of the people resort 1o sabotage.!
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would not be referred to as 3aGacrorka. From 1930 and until very recently strikes in Russia
were usually not referred to at all in official sources.'” How the meaning of 3aGactoBka was
determined becomes obvious from two articles in Pravda (21 June 1980, p. 4) that were printed
next to each other. The first denies that stnkes are taking place in Tol’jatti and puts the word

3a0lacToBKa In quotation marks:

YypcTBo rayGoOKOro BO3IMYLICHHA BbisBaM y paGounx Bomkckoro aeTusaBona
WUIMbIOIJICHHA 3AlAfHOR Npolaraiasl o OyaTo Obl UMCBILMX MCCTO Y HHX ‘MacCoOBbLIX
1aGacTopkax’.!'

The other reports strikes in Ottawa, Canada, and uses 3aGacToBKa without quotation marks:

Mepen KPYNHBIMK HOBOCTPORKAMH KaHaCKOW CTONMIb! [...] € NOHCRenbHMKA HecyT
BaXTy HHMKETHI GacTyioumx cTpouTench. 3a0acToBKOW oXBaucHLl Takxke 30 apyrnx
oGbekToB B Orrase. '

According to the official ideology the October Revolution had eliminated the need for strikes not
only in Russia, but in all people’s democracies as well (BSE *1949-58, xvi. (1952), s. v.
jaGactoBka, p. 269). The massive strikes that took place in Poland in summer 1980 were
referred 10 as nepepbisbi B paGore ‘interruptions of work™. In September 1980 there were
anicles in Pravda about the situation in Poland almost every day and they all used exclusively
nepepsisbl B paGore, when referring to the strikes. In order to prove that 3aGactoska has
become a synonym of nepepbiB B paGore we need a specific context in which nepepnis B
paGore has been replaced by 3aGacroBka. Such evidence is provided in an article in Pravda (6
Sept. 1988, p. 4), where the Polish strikes of 1980 (at that time called nepepniBsl B paGore) are
now referred to as 3a02CTOBKH.

Since 1988 safactoBka has been used extensively in the Soviet and Russian press, including
reference to Russian society (for example, Pravdu, 18 July 1988, p. 4; Pravdu, 12 May 1995,
p. 1; EZ24/97: 29). Mepepnin B paGoTe is no longer used in referring to strikes; it is only used
(almost ironically) when people remind themselves of Soviet times, as in the quotation from
Izvestija (23.7.1989), which is part of the entry in SP 1992:

He «ucpephiB B paGoTe», Kak CTHULIHBO WMCHOBAJIH Mbl IIPCKAC  NHOJOGHBK
HPOUCXOXKJICHHN, @ HMCHHO 3a0acTOBKA — HOBOE CJIOBO B HAILICM  [OJIHTHHCCKOM
cnopape.'™

'*In 1980 stnkes occurred at automotive plants in Tol ‘jatt and Gor kiy. 1n which hundreds of thousands of
workers ook part. As a reaction (o reports of these strikes iIn Western newspapers, several arucles appeared in

Provda and other Russian newspapers denying this news: *pedb BIET 0 cTaThAX B “Baumnrron aoct™ u apyrux
raseTax, NOMCCTHBLUHX 1aBeIOMO JDKHBBIE COOOUICHUA O TOM, OYITO HMCIH MECTO “MaccuBble 31aacTOBKH

paloOMBX Ha COBETCKHX aBTOMOGHILHBIX 2asoax B ropoiax Tomarri K 'opekoM™ Wwhat we are refemnng to
are articles 1n the Washungton Post and other newspapers that camed deliberately false reports about the alleged
occurrence of "mass strikes by workers at Soviet automotive plants in Tol Jjats and Gor 'ki™' (Prnvda, 19 June,
p.5).

2 A feeling of deep indignauon was provoked on part of the workers of the Volga automative plant by the
invention by Western propaganda of the alleged occurrence of “mass sinkes™ at thoir plant.*

'™Since Monday, the prickets of the stniking builders have been keeping watch in froat of the large. newly erected
buildings [...] 1n the Canadian capital. The stnke involves 30 other sites 1in Otawa.’
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With regard to the Soviet Union, 3aGactoBka was a taboo word. Its connotative meaning
obscured the fact that both 3aGacrorka and nicpepbiB B paGore actually referred to the same
social phenomenon — one that occurred both in capitalist and, albeit less frequently perhaps. in
socialist countrics:

OmHoumcHne K 3a0aCTOBKC KakK  ‘IHCTO KAIHTATTHCTHUYCCKOMY d)cmmcny MclacT
NPABH/ILHO NHOHATL H OIICHHTL ITO HBJICHHC. Ham npexac BCCIO Hamo *Biucam,’
3a('1acmnxy B HOBOC 3KOHOMHMUYCCK(OC MBLOIUICHHE, JaTh ¢H NPABHJILHOC OOBLACHCHKE

(MN 12/89: 10).'%

Since perestroiku 3aGactoBka has become a widespread term: ‘cerofis 10 ciloBo  cTaNto
OOBIICHHBIM — TOYHO TaK X¢, Kak B 1905 rogy’ ‘today this word has become commonplace —
just as in 1905° (Pravda, 12 May 1995, p. 1). Views of the saGacroBka vary, ranging from a
factor intensifying today’s crisis ( Pravda, 20 June 1990, cited in SP 1992, s. v. 3aGactoska) to
a democratic means of solving conflicts (MN 31/89: 9). The removal from saGacroska of the
ideological content that was imposed on it after 1917 allows a morc varied way of looking at
this social phenomenon.

(vii) Mapxemune ‘marketing’

This loan-word from Eng. marketing has been recorded since 1974 (BSE 1969-81. xv.
(1974), s. v. mapkeTHHr). Until perestroika,. however, it was uscd rarcly (OZ:Gov does not
contain the term until the edition of O&x0v and SviDOVA 1992) and only with reference to
capitalist countries:

OcymectBnsicMas  KPYIHBIMH - KallHTAJIMCTHUCCKHMH  KOMIIAHM®MH  CHCTeMa
MCPOINPHATHH 110 M3YUCHHK) PhIHKA H aKTHBHOMY BOBACHCTBMIO HAa DOTPCOMTCIIHLCKHI
CHPOC € HC/LKY PACIIMPCHHA CObITa 1TPOH3IBOIMMBIX MMM ToBapos (SIS 1980, s. v,
MapxcTHHr).'

Only after cconomic reforms gave enterpriscs the right to determine their own fale was
MapkeTHHE used to refer to Russian cconomic practice. It soon became an established term:
“TCPMHH MAapKCTHHI, TEOXOXKE, NPOUHO BXOJHT B JKKCHKOH COBCTCKHX KOMMCPCaHTOR™ ‘it
looks as if the term marketing is firmly entering the vocabulary of Soviet entreprencurs’ (EZ
22/90: 18). Mcanwhile mapkeTuHi® is recognized as forming a major part of Russian business.
The imponance and relevance of this concept and its meaning arc broadly discussed and
investigated in newspapers (sce, for instance, the anticle ‘Tae Boixoa w3 kpuuca? O poin

"%Not an *“interruption of work”, as we bashfully used to call such cvents, but “stnke”, a new word 1n our
pohitical vocabulary.®

"°“The aiutude (o the strike as a purely capitalist phenomenon prevents us from correctly understanding and
cvaluating this phenomenon. First of all, we have to introduce “stnke’ into the new economic thinking and
provide a comect explanaion of iL’

1% *A system of measures impiemented by large capitahist compamics (o analyse the market and o exert acuve
influcnce on consumer demand with the aim of increasing the sales of their products.”
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MapKCTHHIA B ACHTENLHOCTH npemipusaths’, EZ 3296: 20), joumals. textbooks, and
specialized dictionarices:

KoMILICKCHaR  CHCTEMAa  OPIaHM3AlMM  HIPOM3BOACTBA W CObITA  [IPOXYKIMH,
OPHCHTHPOBAaHHas Ha YAOBJCTBOPCHHC NOTPEOHOCTCH KOHKPCTHbIX HOTPeOHTEICH H
noayuchuc NpHOLLUTH. OCHOBLIBACTCH HA CHCTEMHOM HCCJIC/IOBAHHK K TTIPOTHO3HPOBAHHH
PbIHKA, HIYUCHMM BHYTPCHHEH M BHCIHHER Cpefbl  HPCUIPHATHS - 3KCHTOPTCpa,
pa3pabOTKC CTPATCIHH M TAKTHKH TOBEACHHA HA PbIHKC C [HOMOILK) MAapKCTHHIOBBIX
nporpamm [...] (JURE 1997, s. v. mapketunr).!”

Among the various forms of mapkeTuHr discussed are npakTHicckui MapKeTHHI ‘practical
marketing” (EZ 34/95: 9), commaniHo-aTHuCcKui MapkeTHHr ‘socio-cthical marketing' (£2

25/95: 14), muddepenimansibit Mmapketunr ‘differential marketing” (TIPOVAJIA  PROGRAMMA
1997, Para. 5.1.), umiuesbit MapketuHr ‘niche marketing® (ibid.), and mHoroyposxesbin
mapkeTHHI ‘multi-level marketing” (EZ 40/96: 31). The adjective MapkeTwHIoBbIR ‘marketing’
was first recorded in 1983 (NOVYE sLova-80 1997, s. v. mapxeTunrosbiit). It is used in many
widespread expressions such as MapkcTHHIOBbIE HCCICloBaHus ‘marketing investigations® (EZ
29/95: 24), mapkcTMHIOBas JIcATCALHOCTL ‘marketing  aclivity' (EZ  24/96:  22),
MapKCTHHI'OBLIC 1CHTPLI ‘marketing centres” (EZ 31/95: 41), MapKCTHHIOBas MHOJMTHKA
‘marketing policy’ (EZ 25/95: 14; MN 29/96: 20), MapKcTHHIOBaA cTpaTerus ‘marketing
stratcgy’ (EZ 47/95: 9), mapkeTuHrosbit nojxon ‘marketing approach® (£Z 25/95: 14),
MapKCTHHIOBas nporpamMma ‘marketing programme’ (EZ 47/95: 9). and MapKCTHHroBbic
MepOlpHsiTHA ‘marketing measures’ (EZ 25/95: 17). Other derivatives include MapkeTvar-
ueHTp ‘marketing centre” (EZ 31/95: 2), makpomapketwur ‘macromarketing’ (REZ 11-12/96:
62), TecT-MapkeTHHI ‘test marketing” (EZ 25/95: 17), nupext-MapkeTunr ‘direct marketing”
(EZ 38/95: 23), and mapkeTuHr-mupextop ‘marketing director’ (HAUDRESSY 1992, s. v.

mMapkceTHHN). The neologism mapkeTusior ‘marketing specialist’ was first attested in 1995, but
has not yct been recorded in any dictionary:

B PBLIHOMHOR 3KOHOMHKC MapKCTONONOM, KOHCHUHO, HCBOJIBHO CTAHOBHTCR KaXIhit
NPC/IIPHHUMATC. ;. HOCKOJILKY TENC Pl HEAL3% paGoTaTs 63 YieTa TpeGoBaHH philKa,
HO YCIICX Ha HCM HPHXOIHT K TipodeccHonanam (EZ 7/95: 32).%

Other examples of this word are the articles *BoauT rosnoBa mapketonora’ (EZ 49/95: 36) and
*CTpaTteins MapKeTHHTOBOTO uecneaopanua® (E2Z 29/95: 24). The draft of a programme on the
rcform of enterprises published by the Ministry of Economics and presented to the Russian

19+ A complex system of the organization of production and sales of products, directed towards the sausfacuon of
the needs of specific consumers and making profit. It 1s based on the systemic analysis and prognosis of the
market, the analysis of the intenor and extenor environment of the enterpnsc cxporting, lhe claboration of a
strategy and tactics of conduct on the market with the help of marketing programmes {...]."° See also the enirics
on mapxetwnr in EP 1994, TBS 1996, and SES 1997,

'% ‘In a market economy, naturally, every cnirepreneur involuntanly becomes a marketologist, since now one
should not work without aking 1nto account the demands of the markel. but success comes to the professionals.”
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govemment (TiPOvalA PROGRAMMA 1997) provides for the cospanme oTacna MapkeTwsira
‘founding of a markcting-department’ (Para. 4. 1.} and the implementation of mMapkeTHHIOBBIC
HcclicoBalus ‘marketing investigations’(Para. 4. 2), and rccommends consultation with
CHCIHAIHSHPOBAHHLK: MAPKCTHHI'OBLIC KoMNaHuy ‘specialized marketing companies” (ibid.).

(viii) Musecmuagen ‘investment’

This tcrm is a borrowing from Germ. Investition, which was first recorded in 1934 (SSRLJA
195065, s. v. uupecTrimn). Untl perestroika and the beginning of cconomic reforms in
Russia, it was used with reference only to the economies of capitalist countries:

MHBCCTHIME — B KAIIHTATHCTH'L. CTPAHAX BAOXCHHA KAIUTAMA B HPOMLIILICHHOL, C.-X.
M Jp. HPC/UIPHATHA, @ TAKXKC B UCHHBIC GYMarH C 1CALIO NOJYUCHHR  [IPHOLUIK,
JMBHICHAA WIH Ap. Bujob aoxona (FKS 1961, s. v. uuBccminun).!®

Because the *aim to gain profit’ was regarded as alien to the Soviet economic system. this term
was (officially) not used with respect to the Soviet Union: ‘8 COHATMCTHUCCKOR 3KOHOMHKC
CYUIECTBYIOT JIMlIIL pealibibic RIOXCHUR cpeacTs. B CCCP tepmun K. He ynorpeGisieres’
(FKS 1961, s. v. umnsccTunumn).’'® Instcad. the term kanMTainHbie BIOXKeHus (of
KalHTAJIORNOKCHHC, KallRIoXeHHe) ‘capital investment’ was applicd. refemming only to fixed
assels, i.c. financial means spent for the construction of new, or the re-equipment of existing,
buildings. technical equipment ete. (FKS 1961, s. v. kanHTaILHbIC BJ0XKCHHA ). During the first
years of perestroika nisccis usually referred only to the economies of capitalist countrics:
gradually it was also applicd to Sovict and Russian investments (FERM 1994: 166). In 1991
HHBCCTHIIMA was introduced to Russian legislation as a basic term in the law *On Invesiment
Activity in the RSFSR:

HMHBCCTHIIMAMH ABIIRKOYTCS JICHCKHBIC CPCACTHA, HCACBbIC GAHKORCKHC BKJIAMLl, 11aH.
AKIHK K APYIHE HICHHLIC OYMalH, TCXHOJOMMH, MAIMHLI, OGOPYAOBAHHE, JIMLICHSHH, B
TOM UHCJIC H HA TOBAPHbLIC 3HAKH, KPCAHTLL, JIOOOC APYIOC HMYLICCTBO WK
HMYIICCTBCHHBIC 1IpaBd, HHTC/UICKTYAILHLIC HCHHOCTH. BKJAbIBACMbIe B OOBCKTDI
HPCTIPHHHMATC/ILCKOR B JIPYFHX BHAOB ACATC/ILHOCTH B ICAAX HONYUCHHS [IPHOLUIM
(;mx(;n'all)l H IOCTHXXCHHSA HOJIOKHTCIILHOTO colBaiLHOroO sddekra (Art. 1 Para. 1 ZoID
1991).

The meanings of Engl. invesrment and Germ. Investition comprise all kinds of investment,
including financial and physical investment. Instcad of extending the meaning of
KalHTAIORIOKCHHC Lo cover not only physical, but also financial investment. the meaning of

HHBeCTHIMA has been changed to include reference to Russia. The phrasing of the last pant of

' *In capitalist countrics investment into industrial, agricubural. and other enterpriscs, and also into securities
with the intention o gain profit, dividends, or other forms of income.*

''® *In the socialist economy cxists only real investment of resources. In the Soviet Union the term invesiment is
not used.’

" *Monetary asscts, special-purpose bank deposits, shares. stocks, and other secunues. technology, machines,
equipment, hicerces, including nghts to trade marks, credits, and any other propenty or propenty nghts, and
intellectual valuables contnbuted W objects of entreprencunal and other typs of activity for the purposes of
obwaning a profit {revenue) and attiming a posiive soxial effect are investments.”
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the above arnticle, where ‘nonyuchue npuGbumt’ ‘gaining profit’ is linked with ‘pocTHxcHue
NOJIOXKTCALHOrO colHanbHOMO adpekTa’ ‘achieving a positive social effect’, illustrates the
change in meaning of uaBccTHIMA that has taken place, making it possible to introduce this term
into Russian lcgislation. Another cxample of its usage in legislation is the law ‘On Forcign
Investment in the RSFSR' (Zoll 1991), where the term HRocTpakHbic HHBCCTHIMH ‘foreign
investment’ is defined in Ant. 2.

(ix) Husecmop ‘investor’

This term is first attested in SRJA 1957-61 (s. v. uuBecrop). Until the beginning of
perestroika, wnpecTop was used to refer only to capitalist countries. With respect to the Soviet
Union. skaampuuk ‘depositor’ was used (FKS 1961, s. v. Bkinagunku). After the beginning of
cconomic reforms. HuBecTop began to be used with respect 1o Russia as well (FERM 1994:
166): ‘HO ClocOOCH M OH HPCAIOCTABHTH COOTHCTCTBYIOUIHH KpoB  3apyOeXKHBIM M
oTeyecTREHHbIM WHBecTopaMm?’ ‘but is he able to provide foreign and native investors with an
appropriate shelier?® (Izvestija, 9/11-91) At the same time, Bkaagusk took over the meaning of
unBecTop. Whereas before, it had referred to the owner of financial resources deposited in a
bank or savings bank, il now acquired a second meaning ‘JHIIO, BKJIAALIBAIOUICC ACHBIH B
neHHhic Gymary (muBectop)' ‘a person, who invests money in securitics (investor)” (TBS
1996, s. v. Brianuuk: sce also FERM 1994; 166). However, in lcgislation the term uHBecTOp
was given preference. It was first introduced into legislation with the 1991 law ‘On Investment
Activity™

UHBeCTOphl — CYOBEKTbHE  MHBECTHIHOHHOH JICATCJIBHOCTH,  OCYUHCCTBIARIOHIAC
BIOXCHHE COGCTBCHHBIX, 33CMHBIX HIIH IIPHBJICHCHHBIX CPE/ICTB B GOPME HHBCCTHIMA K
ofeceYUBAIONIHME HX TieJeBoe Henoith3oBanue (Art. 2 Para 111 ZolD 1991).!1°

Whereas Bk may refer to a natural person or legal entity investing in an enterprise, or to a
natural person or legal entity having an account at a bank. uaBecTOp is unambiguous in that it
has only the first of these two meaning.

(x) HUnpaswn Cinflation’

This term was first recorded in 1934 (SSRLJA 1950-65, s. v. undnaiuma). Before
perestroika in official publications such as dictionanes, encyclopaedias, and specialist literature
published by the Academy of Sciences it related only to inflation in capitalist countnes. In those
contexts it was often explicitly stated that the phenomenon of wrduisums occured only in

capitalist countries. Typical is the entry in OZGOv 1960 (s. v. undpasums). where the only

cxample of usage given is ‘HHQISIMA XapaKTepHa U 3KOHOMHKH KalHTaJIHCTHUECKOrO

112 “1nvestors are subjects of investment activity effectuating the investment of their own. borrowed. or attracted
assels in the form of investments and ensuring their special-purpose use.”
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ofinectsa’.!!? The aticle in BSE ?1969-81, x. (1972), s. v. undusws, also presents
HHdUIMs as an inherent feature of capitalist economies (and a ‘means of capitalist exploitation
of labour’), whereas inflation in socialism is named with the cuphemism w3bLITOK ACHEr
*surplus of money’ and described as a temporary phenomenon. created only by exceptional
circumstances such as war. This argument was used to justify the two monctary reforms in the
Sovict Union of 1922—4 and 1947 (Nigqueux 1990: 117). Aficr perestroika the use of
HHDAAIHR was reoricntated towards post-Soviet Russia (sec, for instance, the article ‘Hama
Huguisims® ‘our inflation’, MN, 15 Jan. 1990): ‘3a6brmoc W sanpeTHoc CJI0BO  CTAio
NOHYASPHLIM K MomHLM® ‘the forgotten and forbidden word has become widespread and
fashionable® (ZEmoov 1989: 155). It did not lose its negative connotation. but was no longer
rcgarded as something peculiar only to capitalist countrics: on the contrary, it was now used
primanly to charactenze the economic situation in Russia after perestroika and the beginning of
the reforms: *oHo [i.c. the word undmstiins, AR ] npeactasio 8 o6paic [...] nouHHOMO BO Beex
HeCHacTbAX ¥ 6¢Aax coneTeKoR a3koHOMHUKK® ‘the word inflation appeared as being guilty for all
the misfortunes and calamities of the Sovict cconomy’ (Zimcov ibid.). Uudnsums has been
included in economic and legal dictionarics (JURE 1997, s. v. uncdusiuns: EP 1994, s, v.
uHs1Us) and refers to the Russian economic system no less than to that of any other country.
Causcd by the cconomic situation in the carly 1990s, the terms ruiepsidgustims (borrowed
from Engl. hvperinflation in 1990, sec SP 1992, s. v. micpriduisist) and rajonspyiomas
unduisiims *galloping inflation” became widespread (for example, MN 20/90: 6; EP 1994, s. v.
uncanms). This expression is common to various European languages (for cxample, Fr.
inflation galopante, Engl. galloping inflation. Germ. galoppierende Inflution, Span. inflacién
gulopante) and the precise source of the Russ. calque rasonupyionias unduisims cannot casily
be established. The GLOSSARY 1963 gives Fr. inflation galopante, but Russ. HeoGyspanHas
urguisins for run-away inflation. Komaova 1995 has an example of usage of ‘undpnsnus |...
rajgonupyet of 1970, but | have not found an cxample of ranonupyriias uucpasiums dating
from before 1990, In recent years the situation relaxed somewhat: *uuduisiis nepecrana Guims
«THICP» H HPOAO/DKACT XupeTh' ‘inflation has ceased to be “hyper” and continues to decay’
(MN 17/96: 13).

(xi) Kaupunz ‘clearing’

Most orders to make payments to third partics are generally processed through the clearing
system (KIMpHHIOBas cHcTeMa): they are paid and collected by the banks of the payer and payce
and a daily account is drawn up of all mutual credits and dcbits between the participants. A
balance of the net sum due from cach participant to cach of the others is produced and only that

B *[nfation is characteristic of the economy of the capitalist society.” Sec also the sencs of articles published 1n
1976 and 1977 in MEIMO, invesugating the phenomenon of inflaton 1n numerous capitalist countnes, under

the heading *Undbnsigis — HEOTBHCMICMBHT JIEMCHT KANHTATHCTHYCCKOM sxoHoMBKH® *Inflation is an
inalicnable element of capitalist economy’ (No. F1/76; 2/77: 98-111; 3777 HN-12; 477. 1(9-21).
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sum is transferred between the banks (BRADGATE 1995: 579). The most recent clearing sysiem
introduced in Russia is described in the articie ‘Knupuur — “B peanbiom Bpemchn™ (EZ
15/96: 4). According to SSRLIA 1950-65 ksmupuur was first recorded in 1949 as a technical
term. In Soviet times before 1986 it referred to

CHCTCMAa PactcTUB 3a IIPOJIAHHBK TOBAPLl, lICHHbIC GYMard M OKa3aHHbiIC YCJIYTH,
OCHOBaHHas Ha 3a4cTe BIaMHbLIX TPeOoBaHKA CTOpoy. yuacTBylouinx B pacuctax (FKS
1961, s. v. xsmpuur).'*

However, the term xmspunr referred not only to transactions in capitalist countrics, but also in
the Soviet Union, where the concept was said to have acquired new content:

Bopma ux [KAHPHHIOBLIX pacieToB, A.R.] 3aMMCTROBaHA Y KallMTAIM3MA. HO HOAYYHIIA
HOBOC COACPAKAHHC: TIPCOIOAICHLI Y3KNC PAMKH  GaHKOBCKOIO  KJIMPHHIA: BMCCTO
PacHeTOB, NPOHIBOMMBLIX MCXKTY 0aHKamH, GOABINOC PACHPOCTPAHCHHE HONYHAKIT
PACHETHI MCXKILY TIPCAIIPHATHAMH B OPraHM3AIHAMH PaUIKUHBIX OTpac/ic#t XoasficTsa;
PactcTLi POHBOJIITCH Ha OCHOBE  XOSSHCTBCHHBLIX OTHOIICHHHA, BBLITCKAIOMMX M3
HAPOMHOXOIARCTBCHHLIX 1JTAHOB, HOCHT IUIAHOBOA XapakTep W B CBOKY OUYCPe/h
CONCHCTBYKOT YCIICUIHOMY  BLITKUIHCHHIO NPCAIIDUATHAMH  IUIaHOB  IPOM3BONICTRA M
obpaitienus Tosapos (FKS 1961, s. v. kumpusr).'"

The first Russian law to introduce the term xaupuur was the federal law ‘On the Sccuritics
Market' (FEDZORCB 1996). In An. 8, which rcgulates clearing (‘ncsaTenbhocTs 1O
OIIPC/IC/ICHHIO BIaHMHLIX 003aTCALCTB (KJAMPHHI')'), KJIMPHHIOBas ACATEALROCTL ‘clearing
activity' s defined as “ACATENBHOCTL 110 OIPEACIICHHK) B3aHMHBLIX OGH3ATEALCTB [...] # HX
3a4CTY [0 NOCTABKaM LICHHLIX OyMar M pacucTaM 1o HuM' ‘aclivity to determine the mutual
obligations |...] and their balance from the supply of securities and payments with them’. (In
this article. the term kaupuHroBas opraHusaims ‘clearing organization™ ‘opraHusanms,
OCYHICCTRISAKMIAN KJIHpHHT 1s also used.) In her discussion of the concept of pacucTHLIA
duiouepe ROCHINA 1997: 57 suggests that this definition of kamupuur might soon have to be
cxpanded to include also transactions connected with transactions in securitics. According to the
VREMINNOE  POLOZENIE 1991 the adjective xoimpuurosnit or other expressions derived from
KJIMpHHI can be used as part of the name of an enterprise or for adveniiscment only by legal
cntitics that have a licence to carry out clearing operations (BJUS 1997, s. v. kimpuHr).

The distinction between two basic kinds of clearing — bank clearing and currency clearing —
is reflected in Russian terminology, which distinguishes between MexGaHKOBCKH# KAHPHHE and
samorHe@ kaupuir (EP 1994, s, v. kIuprHr MeXGaHKOBCKMIL: KIMPHMHT Baikymubi). Before

" * An account system for sold goods. securitics. and rendered services, based on the payment of mutual claims,

taking part in the accounts.” The plural form kanpiira *clearings’ was also used. see GLOSSARY 1963: 134-5,
where “clearings’ (‘means of payment used for clearing settlements’) is rendered as GaHKOBCKHE KTHPHHIN: seC
also EE 1972-80, s. v. }iHpHurs.

"% *“The form was borrowed from capitalism, but 1t acquired a new content: the narrow limits of bank cleanng are
overcome; instead of accounts carned out betwcen banks, accounts between enterpnses and orgamzatons of
vanous economic branches became widespread; the accounts are camnied out on the basis of economic relationships
resulung from the plans pertaining to the national economy., they are of planned nature and in their tum
contnbute to the successful fulfilment of the production plans and the circulation of goods by the enterpnses.*

Bayerische
Staatsblbllothek
Minchen
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perestroika the tcrm BaTIOTHLIA KJIHPHHI was used to refer not only to clearing agrecments
between the Soviet Union and capitalist countries, but also between the Soviet Union and other
socialist countrics:

OcOOCHHO [ITHPOKOC NPHMCHCHHC BRTKOTHLIA KJIHPHHI' NOJYUWT B PAacticTaX MCXIY
CCCP u ap. copramucTiy. cTpaHaMu. OTAHUHTEIbHAS OCOOCHHOCTH JTONO KIIMPHHIA
COCTOHT B CI'O IJIRHOBOM XapakTepe. B KJIMPHHIOBLIX pacucTax MCXJY COIMAIMCTH.
CTPAHAMH HAXOJMT OTPDKCHHUC NPOUCCC PA3BHTHS HX BHCUIHCTOPIOBBLIX OTHOUICHHA.
OCHOBaHHLIX Ha GOJICC PAIMOHAILHOM HCIWIL3OBAHHM 3KOHOMHY. BOIMOXHOCTCH H
CCTCCTBCHHBIX GOMATCTB KaXKAOR CTPaHb! U MCXIYHADOIHOM CONHATHCTH!L. PABICACHHH
pyna (FKS 1961, s. v. xaupunr ).

Since perestroika, when referring to Russian banking. the meaning of xsmpsur has lost the
connotation of being shaped by the system of a planned economy and of thus being different
from clearing in market cconomics. and xumpunr is applied indiscriminately to Russian
transactions as well as those in other countries.

The place where cheques and other orders are clcared has traditionally been called a clearing
house in English (BRADGATE 1995: 577). This cxpression appearcd in the Russian language as
carly as 1866, borrowed as KJIMpHHI-rayc or KJiHpsHc-rayc (ARISTOVA 1978: 96). Before
perestroika the term pacucTHas nanara was used for clearing house (EE 1972-80, s. v.

KJHpHHIH). However, this term has now been replaced by KJIHpHHEORas ianaTa: ‘KIHMPHHIOBLIC
nanam.a yekopat TonapooGopor’.!!? The adjective xaspuionnitt is also used in the phrase
KJIMPHHIOBLIA IeHTP ‘clearing centre” (‘peiicHne Frof npoGiicMBl € NOMOILKY KITHPHHEOBLIX
HCHTPOB, YHMCTHO-BEKCC/IbHBIX KOHTOP' ‘a solution of this problem with the help of clearing
centres, registration-exchange offices’ — EZ 20/96: XX11I). The adjective has been introduced

into legislation. It is uscd in the law *On Commodity Exchanges™:

BupXa B HCASX OGCCHCUCHHS HMCTIOJIHCHUS COBCPIIACMBbIX Ha HCl  POPRAPIHBIX.
PLIOUCPCHBIX H ONIMOHHBLIX CACJIOK OOA3aHA OPIAHH30BATL PACUCTHOC OOCIYKUBAHKC
IYTEM  CO3JlAHMA  PAacHCTHLIX  YUPEKJICHHA  (KJIMPHHIOBLIX  teHTpoB) [...] win
JAKIUOUCHUS JIOTORBOPA € GAHKOM WIIH  KPCJIHTHBIM  YUPCKACHHCM 00 OPIaHH3alu(H
PacUCTHOIO (KJIMPHHIOROIO) oOcvkupanust (Ar. 28 Para. 1 ZoTB 1992)."

In POLOZENIE 1/1998 ximprHrobni iicHTp ‘clearing centre” is defined in connection with the

ICMN  HCHTPAJIH3OBAHHLIA  KJIHPHHIT  ‘ONCPaliMK  |...] KJIMPHHIOBONO  (ICHIP4. TO  ¢CTh

¥ The use of cumency cleanng became parucularly widespread with regard 10 accounts between the Soviet Union
and other socialist countnes. The disunguishing pecuhianty of thiis kind of cleanng consists inits planned
character. In cleanng accounts between socialist countnes the process of developing thor foreign trade
relationships finds expression which i1s based on a more rational usage of the economic possibihties and the
natural resources of every country and the international socialist division of fabour.’

"7 *Clearing houses will speed up commaodity circulation.” This 1s the heading of an article, tn which the need
for a ‘uCHTPaNBHAR KIHPHHIOBas BeXcenbHas nanara’ is expressed (£2 20096; XXII1). For examples of usage.
sec also ARBES 1995 (s. v. clcanng house), and EP 1994 (s. v. KAHPHHT YcKoBLIA).

"* *In order to ensure the fulfilment of forward, future, and opton transactions concluded in the stock exchange,
the stock exchange 1s obliged to organize an accounting service by seting up accounting institutions (clcanng
centres) or by concluding an agreement with a bank or other credit institution about the orgamization of an
accounting (cleanng) service.’
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OPIaHH30BbIBATL LICHTPLTH3OBAHHBIA KJIMPHHI O0S33TCILCTB MCXY NPodhe CCHOHAILHBIMH
YHaCTHHKAMH PhIHKa LICHHLIX Gymar [...]" *operations of the clearing centre, i.c. to organize the
centralized clearing of the obligations between the professional members of the market of
securitics’ (point 2, Spicgelstrich 2). Another cxpression commonly used is KIMpHHI-GaHK
‘clearing bank'. Originally, a clearing bank (xnupuHrosbift 6ank) was a bank that belonged to
the London clearing system (ARBES 1995, s. v. clearing bank), but now KaMpHHr-Gank is uscd

to describe a bank that is a participant in a Russian clearing system (TBS 1996, s. v. KnupHHr-
Gank, BES 1994, s. v. kMpuHr-6aHK ).

Even though the terms kanpuHr and BamoTHBLI KiHpHHE have been in use since the 1950s,
the first contexts in which these terms occurred were much more restricted than they are today.
This is due to the transformation of the economic and legal system in Russia, lcading to the
rcintroduction of stock exchanges and banks, and the further development of their commercial
activities, which made it nccessary to develop the concept of clearing. The implementation of a
uniform cleanng system in legislation is regarded as a means to create what has been called a
civilized market in Russia: ‘paspaborka [...] KOHUEMMH CAMHOR KIAMPHHIOBOR CHCTEMDI
ADKHA NPHOAH3UTL co3paide B Pocoun nuBunmnsoBanHoro pemka’ ‘the working-out of a

concept of a single clearing system must bring Russia ncarer to the creation of a civilized

market’ (EZ 26/97: 5).

(x11) Konxypenyust ‘compeltition’

This term is first attested in 1881 (DaL” 1880-2, s. v. KoHKypc), but it was first introduced
into Russian legal terminology in 1988, when the law ‘On Cooperatives’ was adopted, which
descnibed ‘CTHMYAHPOBAHHC Pa3BHTHA YKOHOMHYCCKOIO COPCBHOBAHHMS, KOHKYPCHIIMM Ha
PbIHKE ToBapoB, pabor K ycayr’ ‘stimulation of the development of economic emulation, of
competition in the market of goods, work. and services’ as one of the aspects of the activity of
cooperatives (Art. 5 ZoKoop SSSR 1988). From then on, in addition to the synonyms
COpPCBHOBAHKC and cocTH3aTeNLHOCTL the term KOHKypeHiuz was used more and more
frequently both in the press and in normative acts (VARLAMOVA 1996: 10). The law ‘On
Competition and the Restniction of Monopolistic Activity on Commodity Exchanges’ defines the
meaning of KOHKYPCHIMA as

COCTHIATCABHOCTL XOIAACTBYIOUMX CYOBEKTOB, KOIMA HX CAMOCTORTENILHLIC JICHCTBHA

HPPCKTUBHO OIPAHHYHBAKOT BOIMOXHOCTH KQKA0IO H3 HUX BO3ACACTBOBATL Ha oblime

YCJIOBHS OOGPalliCHHA TOBApOB Ha JAHHOM PbIHKC H CTHMYJIMPYKOT NPOH3BOJCTBO TCX
' . 1

TOBAPOB. KOTOPbIC TpeGyKyTeH norpetutemo (Art. 4 ZoK 1991/95).

' :Competiion between cconomic subjects, when their independent acuons effecuvely restnct the possibiities
of cach of them to influence the general conditions of circulation of goods in a given market and sumulate the
production of those goods that are demanded by the consumer.”
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The principle of koHkypeHums is also embodied in the 1993 Constitution: ‘B Poccuitcko#t
Gejepaitun rapamupyeres |...] nomiepxkka konkypenimn® ‘in the Russian Federation the
support of competition is guaraniced’” (Ant. 8 Para. 1 KonsT. RF 1993). The entries on
KOHKYPCHIHS in legal dictionaries such as JES 1997 (s. v. xoukypcHia) and JURE 1995 (s.
V. KOHKYpcHIHA ) describe il as a basic economic principle and stress its positive cffects for the
economy and consumer interests (‘CONCPHHYCCTBO B 0OJIACTH KaUuccTBa ToBapa® ‘rivalry in the
ficld of the quality of gowds’, ‘ynyuiieHHe W OGHOBJICHHC TOBAPHOIOD ACCOPTHMCHTA'
‘improvement and renewal of the range of goods®, ‘NpefoCTaBACHHC KOMILICKCHLIX ycayr’
‘offering of complex services’, *COBCPIICHCTBOBaHHE CHCTeMbI ¢ObITa TOBapos’ ‘improvement
of the system of the sale of goods” — JURE 1997, s. v. KoHKypeHums: see also £2 23/90: 20).
The positive connotation of koHkypeHimus is illustrated by the following contexts:
GAAIOTBOPHTCILHOC  BIIMSHHE KOHKYpeHiH ‘the beneficial infiuence of competition® (£Z
23/96: 10); KOHKYPCHIMA — BOT JIBUKYIIAR CHia phiHKa ‘competition — the driving force of
the market” (EZ 41/96: 1). In contrast, official sources published before perestroika had
stressed the negative effects of kOHKypeRIms, in describing it as an extemal force, leading

K BbITCCHCHHIO  MCJIKOIO  [IPOM3BOJCTBA  KPYIHLIM, K PACCJIOCHHK)  MCTIKHX
TOBAPOIPORSBOAWTCIICH,  TOMABARKNICE  GONMBLUMHCTBO  KOTOPBLIX  PASOPICTCH,
NpeBpalllaich B nposicTapucs M nosayuponctapues (PE 1972-80, i, s. v
KOHKYPCHIH ).

In Russian monolingual dictionaries published before perestroika xoHkypeHuus is described as
something peculiar to capitalist countries. The statement of mcaning in USakov 193440, for
example, reads: ‘cocsanue, GOpha Ha PhIHKC PALIMYHLIX YIACTHHKOB KalIMTAIHCTHHCCKONO
npousBoAcTBa in Topropan’.'*' Similarly, expressions used in the definition of KOHKYpcHIMA
in SSRIJA 1950-65 such as ‘Gopbha MCXKAY KAIITAIHCTAMH 3d HOJIYMCHHC HAHBLICIICH
npuGLLM™ ‘struggle between capitalists for making the highest profit’ indicate the range of
contexts in which KOHKypcHIMs may be applied as restricted to capitalist countries. This
resiriction becomes even more obvious when the lexicographic examples are analysed. OZixxv
1960 and OZpGov 1978 give only one: ‘He3saOpOBad KANHTWIHCTHYCCKAA KOHKYPCHIHA'
‘unhealthy capitalist competition® (s. v. koukypctims). In SSRLJA 195065 three examples are
given. The first is a quotation from Engels (‘KOHKYPCHUHS €CTh HAMGOIIEE TTOTHOC BLIPAXCHHC
CYNIECTBYIONICA B CORPCMCHHOM GYpX Ya3HOM OOIICCTBE BOAHLI BceX npoThe Beex'),'?? the
second a quotation from Lenin (‘[...] KOHKYpCHUMS H MOHOINOIMM CYMICCTBCHHEI JUIN

vlzﬂ)

uMiicpuainsMa  [...]"'"), and the third a quotation from Gor’kij (‘KOHKYpCHIMH W

130 [...] 1o the ousting of small production by large production. (o the stratification of small goods producers, of
which the overwhelming majonty is brought o ruin and transformed into prolctanans or half-proletanans.’

M Contest, flight between different parucipants in the capitalist production or trde.”

Competuon 1s the (ullest expression of the war of all against all in contemporary bourgeois socicty.”
Competiion and monopolics are fundamental 1n impenalism.*
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COUMANIHCTHYCCKOE COPCBHOBAHME MOHATHA HE COBMCCTHMbie HOO BpaXaeGHbl B KOPHAX
cBonx').'** The expressions ‘GypxyasHoe ofiecTBo’ ‘bourgeois society’, ‘BodHa Bcex
npotwB Beex' ‘war of all against all’, ‘moHonommu’ ‘monopolies’, ‘umnepuanniM’
‘imperializm’, all negatively connotated as referring to bourgeois, capitalist countries, indicate a
restriction of contexts of usage and assign koHkypeuiuusa the same negative connotation of
belonging exclusively to the bourgeois, anti-socialist bloc of countries. The quotation from
Gor’kij suggests that the expression ‘coumManHcruieckoc copcBHoBaHKe' ‘socialist cmulation’
functions as a counter-concept to koHkypeHums. This is supported by the entry in USAKov
193540, where the statement of meaning of coimamicTHueckoe copeBroBaHue is followed by
a quotation from Stalin:

COUMATHCTHUCCKOC COPEBHOBAHHE H KOHKYPCHIMA TIPEJCTAaBAAIOT JBA COBEPIICHHO
PAVITHYHLIX NPUHUMIA. [IPHHLMI KOHKYPCHIIMH: TOpaX C HHE H CMEPTH
ONHUX, NOGERA H TOCNOACTRO APYrHX. TIPHHIMN CONMANMCTHMCCKONO COPCBHOBAHHA:
TOBApHICCKaA 11 O M O If b OTCTAaBIIMM CO CTOPOHBI FICPEAOBBIX, € TEM YTOGbLI
ROGHTLCA 06 uLe I o nogseMa (emphasis in the original).'?*

The intention was to reject the concept of KoHKypeHUHA, and with it the whole of bourgeois
society, and, at the same time, to propagate the concept of COIHAMMCTHYECKOC COPECBHOBAHKE
(often shortened to colcopeBHoBakue) and with it the whole of communist society. ZEMCOV
(1989: 378) views this practice as ‘CTPCMJCHHC HaWTH 3aMCHY KAIIMTAJIHCTHYCCKON
KOHKYPEHIMH, TIONbITKA HCKYCCTBCHHAA W € CaMOIo Havyana GeciuiofHan’ ‘the striving to find a
substitute for the capitalist competition, an artificial and from the very outset futile attempt’. In
order to establish verbal oppositions such as KOHKYPCHUMAR VS. COHHAJIMCTHUYECKOC
copcBHOBaHHKe, the adjective colmasHeTHticckuit was frequently used: YacTHast COGCTBEHHOCTL
‘private ownership’ vs. coumanscriyeckas co0CTBEHHOCTS ‘socialist ownership®, 6ypxya3suoe
npaso ‘bourgeois law’ vs. colamcm™yeckas 3aKoHHOCTS ‘socialist legality’. When perestroika
began and words that had been taboo with respect to the Soviet Union were to be introduced
into legal terminology they were sometimes provided with the adjective colmamcTHyeckmit in
order to make their introduction easier pbHOK ‘market” was first introduced as
COINMAIHCTHYCCKHA phiHoK ‘socialist market'; similarly, the concepts of iwnopamam “pluralism’
and mpaBoBoc rocypapetso ‘legal state’ were first introduced as colMaTHCTHYECKMIH
iwnopam3m ‘socialist pluralism’ (BrowN 1992: 23-5) and cotpmaJucTHHECKOE NPaBOBOC
rocynapcrTso ‘socialist legal state’ respectively. Eventually, the adjective coupasmcTHuecKHi

was dropped in all cases. The opposition between KOHKYpCHIMA and COLHATHCTHUECKOE

'¥Compettion and socialist emulation are incompatible concepis for they are hostile to each other at their

roots.”

12 Sacialist emulation and competition represent two completely different principles. The pnnciple of
compecutionisthe de (e a tand the d e a th of some, and the victory and power of others. The prninciple of
socialist emulation is for those who are foremost to comradely h e | p those who are backward in order 1o achieve
common development.’
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copeBHoBaHHe was maintained in official sources as late as 1987: ‘c imkBHaaimce# vacTHOR
COOCTBEHHOCTH Ha CPCACTBa HPOM3BOICTBA H YCTAHOBJICHHEM O0IICCTBEHHOR COOCTBEHHOCTH
Ha CPCIACTBa IIPOH3BONCTBA NPOHCXOMHT CMEHA KOHKYPCHIMH COWUAALCMUNECKILM
copeenosanues (...]" ‘with the abolition of privaic ownership of the means of production and
the establishment of public ownership competition is being replaced by socialist emulation’
(KPS 1987, s. v. koHKypcHumsa: original emphasis). In O%ecov 1988 and OZ%ecov and
Svipova 1992 the lexicographic example of komkypenums previously used. ‘mesgoposas
KalIMTAIMCTHYCCKAA KOHKYpeHiMs®', has been omitted. In O2Zecov 1988, the expression
COIKAIHCTHYCCKOE COpeBHOBaHMe still appears: in O2Ecov and SvEDOVA 1992, however, it is
no longer mentioned. Because of the change of meaning of koHkypeHuus, which now refers to
Russian society as well as to capitalist countries, its former counter-concept has become
superfluous.

The legal meaning of KoHKypcHIHs is only beginning to evolve in Russian law. The legal
regulation of koHKypeHiMA in PROGRAMMA 1992, for example, is of a merely declarative
character, and the law ‘On Competition and the Restriction of Monopolistic Activity on
Commodity Exchanges® (ZoK 1991/95), even in its revised version of 1995, does not succeed
in developing a comprehensive regulation of the concept of xoHkypeHumsa (VARLAMOVA 1996:
10-11). Legal scholars stil] discuss how various foreign (continental Europcan and Anglo
American) regulations of the concept of competition could be used in developing a concept of
KOHKYpeHumst suitable to address the problems poscd by the pecularitics of thc Russian
cconomic system in the post-perestroika period (for example, VARIAMOVA 1997). In lcgislation
the concept of KOHKypeHIHA is regulated as part of aHTHMOHONOJILHOC 3aKOHONATC/ILCTBO
‘antimonopolistic legislation’, which aims at limiting MOHOINOJHCTHNCCKAS ACATC/ILHOCTD
‘monopolistic activity’, thercby securing the principle of competition: ‘3anpemarorcst AcAcTBHSA
XO3fCTBYIOIICIO CYGBEKTA (...}, KOTOPb HMCIOT JIMGO MOTYT HMCTL CBOMM PE3YAbTATOM
CYICCTBEHHOC OIPAHHUCHHE KOHKYPEHIMH [...]" ‘activns of an economic subject that result or
might result in a substantial restriction of competition are forbidden® (Arn. 5 Para. 1 ZoK
1991/95: see also Arts. 6-8 ZoK 1991/95). The linguistic change that has taken place within the
scmantic field of copeBHOBaHHe, cocTsaHMe, and KOHKYpeHims is that since perestroika
KOHKYpcHig has aquired a broader meaning than it had during the Soviet period. thereby
replacing the other two terms.

(xiii) Konyepn ‘concern’
Until the latc 1980s kounepn was applied only to associations of enterprises in capitalist
countrics. In OaGov 1988 (s. v. kouuepH) this is expressed by adding the adjective

KalTHTaTHCTHYCCKHI ‘capitalist’:
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MoHononueTHueckoe OOBbCIHHCHHE KAlMTAIHCTHYECKHX NPCMPHATHA TIoA  O0IMM
¢HHAHCOBLIM pyKOBONCTBOM. ' *°

In OZGov and SVEDOVA 1993 (s. v. konnepH) the meaning is defined without this connotation.
An cxample for the usage of koHuepH before perestroika is Voixov 198(). The GLOSSARY 1963:
80-1 refers the use of terms such as KoHuepH only to *“Westem countries’ (sec remark on p.
73). In 1988 xouuepH began to be applied to Sovict enterprises as well (NOVYE st.ova-80 1997,
s. v. koHtlepH) and in 1990, with the law ‘On Enterprises and Entreprencurial Activity', the
term was introduced into Russian legislation:

[MpennpuaTia MOTYT OOBEMHATLCH B COMO3bI, ACCOUMAIMH, KOHUCPHB! [...] H Apyrue
oObeHeHIA. OGLEIMHHCHHA CO3AKITCA Ha JONOBOPHOK OCHOBC B 1IC/IAX PACIIMPCHHS
BOIMOXKHOCTEA NPCANPUATHA B NPOWIBOACTBEHHOM, HAYMHO-TEXHHYCCKOM W
cotmalLHOM pa3suud (Ant. 13 Para. 1 ZoP 1990).'27

The legal meaning of koHnepH corresponds to that of Engl. concern insofar as in both cases the
association is always created on the basis of a contract, whereas a xonmuur and a holding
usually gain control by acquiring a majority of shares. The definition of KoHuepH given in
KITAJGORODSKAJA 1996: 182 is therefore not comrect: ‘KOHIIEPH MOKYHaeT KaXylo—-ToO HacTh
nakera aklMi ITHX CAMOCTOATE/ILHLIX MPEANPHATHA H TakuM OOpPa3OM YCTaHaBRJIMBaeT Hajl
HUMH (PHHAHCOBLIW KOHTPOJL' ‘a concern buys some part of the shares of these independent
enterprises and thereby cstablishes financial control over them®. The term ¢uHancoBo-

NpOMLIUJICHH2A rpynna ‘financial-industrial group® is sometimes used in legislation as a
synonym of xoicpH (Ant. 2 FEDZOFINPROG 1995).

(xiv) Hoy-xay 'know-how’

Engl. Know-how is the information, practical knowledge, techniques. and skill required for
the achievement of some practical end. particularly in industry or technology. It is considered
incorporeal property, in which rights can be bought and sold (WAI KR 1980, s. v. know-how).
Russ. Hoy-xay ‘know-how' was first recorded in 1970 (NovVYE sLOVA-70 1984, s. v. Hoy-xay,
and Koma.ovA 1995, s. v. Hoy-xay). From then on it was used as a synonym of Hay{HO-
Texuuueckas uHopmaims ‘scientific-technical information’ in specialist literature analysing the
cconomic and legal system of capitalist countrics: ‘rulaTexu 3a NIOAL3OBAHHE HAYMHO-
TCXHHYCCKOA HHOPMaIeh, «Hoy-Xay»' (SYsoEv 1975: 135)."** Hoy-xay was not used with
respect to know-how in the Soviet Union, except when referring to its foreign trade relations

(sce RATHMAYR 1991: 208, who does, however, not mention the use of Hoy-xay as referring to

' * A monopolistic association of capitalist enterprises under a common financial leadership.'

'3 *Enterprises may combine into unions, associations, concems [...] and other associations. Associations are
crealed on a contractual basis for the purpose of expanding the possibilities of enterprises in production,
scientific-technical, and social development’

1% *Payments for the usage of scientific-technical information, “know-how™*
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know-how in capitalist countrics). Consequently, it was not used in Russian lcgal documents,
cxcept intemational contracts between the Soviet Union and capitalist countries (JURES 1987, s.
v. Hoy-xay). Since the introduction of economic reforms in the lawe 1980s, however, the term
has become much more frequent, referming to know-how in all countrics, including Russia (an
cxample is the article headed ‘IMepepaua Hoy-xay B yCTaBHLIA hOHR AOUCPHErO HPCANPHATHA'
‘the transfer of know-how into the statutory capital of a subsidiary’, £Z 2/98: 20). It is usually
used as an indeclinable singular noun, but the plural also occurs: KOMMCpPHECKHE HOY-Xay
‘commercial know-hows’ (£Z 51/95: 35); apyrue Hoy-xay ‘other know-hows' (EZ 26/96: 22);
‘KOMMCPUCCKHE «HOY-Xay» NoL3YKTes cipacoM’ ‘commercial know-hows are in demand’
(EZ8/97).

The first law to introduce Hoy-xay as a legal term was the 1991 ‘Fundamentals of Civil
Legislation of the SSSR and the Republics®, where its meaning is defined as TexHuueckast,
OPaHH3alMOHHAA WIH KOMMEPUYCCKas HHOPMaIlHA. COCTARJIAKINAA CCKPCT IIPOHIBOJICTBA
‘technical, organizational, or commercial information, which represents a production secret’
(Art. 151 Osnovy 1991); the possessor of such information has the right to be protected from
unlawful utilization of the noy-xay by a third person under the following conditions: (1) ara
HHPOPMAIHA HMECT ACACTBHTCILHYIO WIH NOTEHIHATBHYK) KOMME PYECKYIO IICHHOCTL B CHITY
HEHIRCCTHOCTH €€ TPCTLUM aniaMm, (2) Kk 21oft mndopmaiy HeT CBOGOAHVIY AOCTYNE Ha
3JaKOHHOM OCHOBaHHH, (3) obnanaTens HHOpMAIMK IPHHAMACT HALICXALIHE MCPhl K OXPaHe
ce xondupeHmamuocty (ibid.)'* From this article it appears that, although Hoy-xay is
recognized as a legal catcgory, the legal interests of its possessor are protected only under
specific conditions. The legal transfer of know-how is carried out in the form of a contract
(roroBOp O Hicpefate Hoy-xay), rcgulating the details of the transfer, the period of validity of
the contract, the price and order of payment, the obligation of both sides to confidentiality, and.
in particular, all clements of the information itself. This is necessary, since a forosop o
nepeaauc Hoy-xay transfers the information itself, in contrast to a JIHICH3IHOHHBIN JlOrOBOP,
transferring the right to make use of it.

While Hoy-xay continued (and continucs) to be used in legislation (for example, Art. 7 Para.
2 (a) ZONDS 1991: Para. 4. 7. TIPOVAJA PROGRAMMA 1997), lcgal practice (for instance. the
model of a foroBop o nepenaue Hoy-xay ‘contract of transfer of know-how® in TICHOMIROV
1996: 493-6: sce also VACKOVSKU 1997: 46), legal dictionaries (JURE 1995 s. v. Hoy-xay:;
SKoMM 1996 s. v. Hoy-xay. TBS 1996 s. v. Hoy-xay), and specialized newspapers (see. for
cxample. the article headed *Uena Hoy-xay® ‘the price of know-how', £Z 1/95: IX: scc also £2
37/95: 29, 49/95: 33; 51/95: 35, 26/96: 22), the legislator chose to replace it in the 1994 Civil

'3 *(1) This informauon has an actual or potential commercial value, because of 1ts being unknown to third
persons; (2) this information is not freely accessible on a legal basis: (3) the possessor of the informauon takes
measures to ensure its confidentiality.”
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Code by the Russian term KommMepuecKas Tafia ‘commercial secret’. Art. 139 GK RF 1 1994
repeats verbatim the definition given of woy-xay in Art. 151 Osnovy 1991, and adds the three
conditions, which here form part of the legal definition of koMMepeckas TafiHa. In this respect,
the meaning of noy-xay differs from that of kommepueckas Ta#na. Intcrestingly enough, Hoy-
xay is usually printed in quotation marks when used in legal texts, despite the fact that by now it
has becomc a widespread term. No other English loan-words used in legal texts are ever printed
in quotation marks.

(xv) Ldouepnee obugecmao ‘subsidiary’
This tenm was borrowed in the 1950s from Germ. Tochtergesellschaft and referred to the
subsidiary of a company in a capitalist country:

HoucpHee oflecTBO (B KaNHTAJNKCTHY. CTPaHaXx) — aKIMOHEPHOE
OOUIECTBO, GOPMATHLHO CAMOCTOSTENBHOE, HO (PAKTHHCCKH HAXOMAIIECCS B NONHOM
NOJUHHEHUH APYTOTO aKIMOHEPHOID OGHICCTBAa — «MaTepH», KOTOPOMY MPHHAIEKAT
Gonbtias yacTs akiwit 1. 0. [...]" (BSE 21949-58, xv. (1952)).'* (original emphasis)

Houcpuee obuiecTso (or the expressions AouepHee NPCANPHATHC, ROUCPHAS KOMITAHHA) Was
uscd throughout the Soviet period in specialist literature investigating the economic and legal
system of capitalist countries: ‘B CUIA uyepe3 cBOK JOUCPHIOW KoMNaHHKo «X3MGpo
aYTOMOTHB» OH (DPHHAHCHPYCT HMIIOPT aBTOMAIlIMH aHITIHACKOA KOMIaHuH «BpHTHin MoTOp
Kopitopefma»® (LIUDMILIN 1963: 125-6).1*' After perestroika, when economic reforms
introduced joint-stock societies and other forms of capitalist enterprises into the Russian legal
system, jlodephee oOtiiecTso lost its *bourgeois’ connotation and now refers to companies in
Russia as well as in any other country. Until perestroika and the economic reforms it was used
mostly in the context of specialist literature, whereas today it is a widespread term. The first
Russian law to introduce aouepHee obuectBo was the statute ‘On Joint-Stock Societies and
Companies with Limited Liability":

O061ecTBO MOXET HMCTL AOUCPHHC oGlIccTBa [...] Jouepuum obiiecTBoM ABAAETCH

O0HICCTBO, B KOTOPOM npuobpereno 50 nporeHToB akumi wnoc oga (An. 149-50
PoLoaNE 6/1990).12

Mcanwhile pouepuee oGuecTso has become a well-established term in Russian legislation,
defined in basic laws such as the 1994 Civil Code (Art. 105 Para. 1 GK RF I 1994) and the
federal law ‘On Joint-Stock Societies’ of 1996 (FEDZOAO 1996). Its meaning is reminiscent of
that of Germ. Tochiergesellschaft — a company which is controlled by another (parent)
company (CREFADS 1992, s. v. Muttergesellschaft):

'% ‘Subsidiary (in capitalist countries)— ajomt-stock company, formally independent, but 1n fact
subordinate to another jount-stock company, the ‘mother’, who owns the majority of shares.”

' *With his subsidiary “Hambro automativ" he finances the import of motor vehicles of the English company
*British Motor Corporation™.* See also MAMUKJAN 1970: 30.

132« A company may have subsidiaries [...] A subsidiary is 2 company in which 51 per cent of the shares have
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OG61LECTBO NPH3HAETCA JOUCPHHM, €ClIH Jpyroe (OCHOBHOE) X03ACTBEHHOE OOLIECTBO
(ToBapHlleccTBO) B CWIY NMpeoGaaloiero YYacTHs B €10 YCTaBHOM KallHTaiic, JIMGo B
COOTBETCTBHH C 33aKJIOUYCHHBIM MEXIY HHMH JOIOBOPOM, JIHG0 HHLIM 00pa’oM HMeEET
BO3MOXHOCTD ONPEAC/IATL PCIHCHHA, [IPHHHMacMbic TakuM obiectsBom (Arnt. 6 Para. 2
FEDZOA O 1996).'*
However, in Russian law a distinction is made between different types of companies that are
controlled by anothcr company, in particular between fouephee obuiecTso and 3aBHCHMOC

oGuectso ‘dependent company’.

(xvi) Mamepuncxoe obugecmso ‘parent company’

This term was borrowed from Germ. Muttergesellschaft or Fr. société mére in the 1970s and
referred then to a parent company in a capitalist country. During the Soviet period before
perestroika the term was used only in specialist literature investigating the legal and cconomic

system of capitalist countries (for example. CHvONIK 1975: 95; Vorxov 1980: 134):

fiepeBoj, NpHOLUTER OT 3arpalHuHbIX [...] RouepHhIx IPCUIPHSITTHA X MaTCPHHCKHM

MMEHHO KOMMEPIECKHE GAHKH M WX 32IPaHH'IHbIC {rc)xnemm OCYIICCTRASIOT |...]
el
KOMITAHHAM, paclioNoXcHHbM Ha TeppHTopui CIIA {‘ACKASOV 1978: 112).'*

Somctimes, instead of MaTepHHCKOe 00LIECTBRO, it was called Mats *mother’ (for example, BSE

21949-58. xv. (1952), s. v. goucpHee obuiecTso). Since perestroika, when economic reforms
introduced various forms of capitalist enterprises to Russian law, a parent company in
legislation has been called ocoBroc obuiecTBo (Art. 105 Para. 1 GK RF [ 1994; Art. 6 Para. 1
FEDZOAO). However, MaTepuHcKas KoMitauus is used in other legal texts and dictionaries (for
instance, TBS 1996, s. v. xomMnaHus MatcpuHckas) and a draft of the new taxation code
(NALOGK —PROIKT 1997) used the term MaTepuckoc npemipuaTre (Art. 36). According to an
aticle in £Z 6/98: 3 thc tcrms MaTcpHHCKOE HPCTIPHATHE, CECTPHHCKOE TPCHIPHATHE.

nouepxee npeanpusitie have meanwhile been removed from the draft of the new taxation code.

(xvii) Potnox ‘marker

During the Sovict period the economic term piiHok was primarily perceived as a concept
restricted to capitalist countrics. Due to the ‘effort of several gencerations of theorists, politicians.
and propagandists’ the mecaning of pbmox was closely associated with stercotypes such as
cruxus ‘elemental stale’, sxcnsyaTanms uesioBeka udenopekoM ‘cxploitation of man by man’,
and kanwTammsm ‘capitalism’ (EZ 32/90:1). Accordingly the expression oGumfA phHOK

13 *A company 1s recognized as a subsidiary, if another company (partnership), i.¢. the parent company has the
possitality to determine the substdiary's decisions through the parcnt company s predominant stake in the
subsidiary’s capital, through a contract, or otherwise.” The definition given in Art. 105 Para. 1 GK RF 11994 is
identical. See also Art. 105 Para. 1 GK RF 1 1994; JURE 1995, 5. v. noyepiee X0MACTBEHHOC OBLLECTRO;
SSRLJA 1991, 5. v. noveprufl.

13 *In panticular, commercial banks and their foreign establishments transfer profit from foreign subsidiaries to
the parent company, which is situated on territory of the USA.'
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‘common market’ was used in specialist literature as referring to the ‘sphere of the absolute
supremacy of the large capitalist monopolies® (SusuN 1962: 38). This perception changed after
the beginning of perestroika:

Honroe BpeMa B COBCTCKOM 3KOHOMHMMECKOW HayKe TOCHOJCTBOBAJA KOHIICNLMSA,
COrNTACHO KOTOPOMY PbIHOK — 3TO HCOTBEMJIEMAaA qacTb TOJAbKO 3KOHOMHUCCKON
CHCTCMb! KallHTa/M3Ma. OUCHMBANOCH 3ITO NOHATHE HCTATHBHO. OCODCHHO TIpH
HONLITKAX [ICPEHECTH €T0 B chepy IKOHOMHKH colfMaiMaMa. Kak oTMevas coBeTcKuit
axonoMucT H. [IMesneB, «OfHO BpeMSt Y Hac 3aTes/IH PYTraTbCA CJIOBOM PbIHOK». B
HacTOflllcE BPEMA B  CBA3M €  TCOPCTHUCCKHM  OGOCHOBAHMEM  PalIMKaIbHONW
IKOHOMHYECKOR pedOpPMBE ITO TIOHATHC PacCMaTpHBacTCH B HOBOM achiekTte. «Cefluac
CJIOBO PLHOK NpHOGPENO NpaBa rpaXkaHcTea. CACAYCT HOHATL, YTO BBICOKOPA3BHTOE
OGLICCTBEHHOE PACHIPEACACHHE TPYIa — 3TO PhiHOK».'** COOTBETCTBECHHO M3MEHMACH
H OHEHOUHBIA KOMIIOHEHT 3HaueHHs TepMida (KRIUCKOVA 1989: 111).'%

During the Sovict period before perestroika the meaning of pbmHok was defined firstly as
‘market-place’: ‘MECTO pPOIHHYHOR TOProRIM ChHeCTHBIMH NPOJAYKTAMH M TOBapaMH [Of
OTKPBITLIM HCOOM WIH B TOpIoBbIX psiftax’ ‘site of retail trade with foodstuffs and goods in the
open air or under market rows’ (SSRLJA 1950-65, s. v. pbmok: sce also MN 19/90: 10: ‘o
PhIHKE Mb! 3HacM 10 BOCIIOMHHAHHAM O HIINC W paccKasaMm o 3arpaHHiie. Hai auviHbil onsIT ©
HHM — YHCTO (Ga3apHOFO NPOHCXOXKACHHA® ‘about the market we know only from memories of
the NEP period and from accounts on forcign countrics. Our own experience with it is purcly of
a markel-place naturc’). Only the second meaning refers to market as an economic term. In
O&x0Vv's dictionary this order was maintained until the edition of 1988; in Oz:Gov and
SviEDova 1992 the two statements of meaning have been interchanged. Other new (specialized)
dictionaries such as SP 1992, JR 1992, and JURE 1997 statc only the economic mecaning of

PhIHOK.

Together with other central notions of market cconomy, psmHoK (in the capitalist sense)
gradually found its way into the Russian language: ‘morc and more often, economists usc the
words npHsaTH3als “privatization”, phHOK “marketl”, NpCANPHHUMATC/ILCKAS ACATC/IbHOCTD
“entreprencurial activity”™” (MN 17/90: 2). In the media, the expression pbHOUHas 3KOHOMHKA
‘market economy’ emerged in the first years of perestroika (HAUDRESSY 1992: 200), but it ook
much longer for it to be recognized in official texts and statements. The first step in this change
in meaning was the introduction of the concept of 11aHOBO peryIMpYeMbI COIMATHCTHYECKHI
pbiHOK ‘socialist market regulated by plan’ at the plenum of the Communist Party in 1987 (MN
3(/87: 8). Later, the concept of a w1aHOBO-phIHOYHAs 3KOHOMMKKA ‘planned-market cconomy’

1% Tenenepenava «Hasetpewy X1X Beecotosuoft naprustioft kondepenunn» 13.6.88.

1% *In Soviet economics for a long time a conception prevailed according to which the market is an inalienable
pant only of the economic system of capitalism. This concept was negatively evaluated, especially when attempts
were made 1o transfer it into the sphere of socialist economics. As observed by the Soviet economist N. Smelev,
“there was a lLime when the word rynek was a term of abuse™. Today in connection with the theoretical
foundation of the radical economic reform this concept is viewed in an different light. “Now the word rynok has
been granted civic rights. We have to understand that the rynok is the highly developed public distribution of
work”. Accordingly the evaluating component of the meaning of this term changed, t00.’
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was presented (£Z 8/90: 3-6), and in May 1990, this cxpression was officially replaced by
rOCYNapCTBEHHO PEryIHpYCMas PhHOMHAA 3KOHOMMKA ‘state-regulated market economy® (MN
18/90: 10). Still later, it became cBOGORHaA phIHOUHAs 3KOHOMHKaA ‘free market cconomy’, and
was finally called simply pbiHouHas skoHoMmuKa ‘market economy’. This change in meaning of
phHOK was camied out by proclaiming the market to be ‘a universal value of mankind'
(Nuarx 1990: 124), thereby avoiding the ideological conflict of accepting as socialist a
concept that had always been regarded as an attribute of capitalism. This way of stressing the
historical dimension of the concept of the market was picked up by the press: ‘but the market in
its basic forms cmerged many thousands years ago. All these years it developed, acquiring more
complete forms. That is why one should regard it as an achievement not of a single socio-
economic formation, but of the whole of mankind’ (£Z 21/90: §).

The meaning of peHouHas 3xoHOMHKa gradually concentraled upon the adjective phLHOUHBE
which now was used in combination with various nouns. HAUDRESSY (1992: 200) lists the most
COMMON ONCS: MCXaHH3MbI, MCPbI, YCTAHOBKH. LcHbI, but there are also croumocn, (£Z 26/95:
6), norcuusan Tosapa (£Z 29/95: 24), crpykrypht (KOREL" 1994: 23), cpena (KOReL” 1994:
24), pedopmbt (KOREL” 1994: 30), nocrasonacuus (MN 19/90: 10), undpactpykrypa (EZ
30/90: 21; SP 1992), ob6uicetso (Kork.” 1994: 15, 17), ucHnocty (KOreL” 1994: 18),
crepeomdnn nopeackns (Kowria” 1994: 23). The word prmox itsclf is now used as a synonym
of pbHoOuHaA 3k0HOMHKa. which becomes evident from headings such as ‘10 waros Kk pbBiky’
“10 steps to the market’ (EZ 29/90: 6), ‘K kakomy phHKy Mbl wicM' *To which market arc we
going?” (EZ19/90: 4), ‘B oxunannm phinka’ ‘Expecting the market” (MN 19/90: 10), *Pbixok
nacT ypokn' ‘The market gives lessons' (MN 21/89: 6), and common expressions such as
nepexoll K phiHKy ‘transition to the market' (EZ S2/90: 5), 3aKoHbi phika ‘the laws of the
market’ (EZ 28/95: 4), apairmraims k poiHky ‘adaptation to the market’ (Korm.” 1994: 15).
BXOXRCHMC B pbiHOK ‘cntering the market’ (KOREL” 1994: 28). It is also well illustrated by the
following statement: ‘what the govemment means by market is a kind of hybrid of plan and
market [ruGpun 1L1aKa K phiikal’ (MN 22/90: 4), where ntan is short for 1manoBas JKOHOMHKA.
and pbmok for ppHOHaA 3koHOMHKA. Besides these. ppHOK can also denote single sectors of
the market. divided cither geographically: coBeTckHA phiHOK ‘Soviet market' (MN 3(/89: 7).
AMCPHKAHCKMA phIHOK ‘Amcrican market’ (EZ 25/95: 14), poceufickuit phiok ‘Russian market”
(EZ 31/95: 41), mupopoit puimok ‘world market’ (EZ 51/90: 17); or according to single
economic branches: kommoTepHbit phHoK ‘computer market” (£Z 31/95: 41). memsaphiHok
‘media market” (MN 19/96: 19), puiHok ucHHbIX Gymar ‘market of securities” (EZ 35/95: B),
pbHOK nabiHk prieiitns-yenyr ‘market of public relation-services®™ (E2 25/95: 14) etc.: or to
moral catcgorics: ClieKYASTHBHLIA phiHok ‘speculative market” (£Z 35/95: 14), uepHbifl phiHOK
‘black market’ (MN 46/89: 14), uuBHan3OBaHHLET phHOK ‘civilized market’ (MN 15/90: 10).

The meaning of 1MBHAH3OBAHHLIA phIHOK is described as comprising not only the whole of the
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interactions between advertisement companies and customers, producers and consumers, but
also civilized relationships between the participants of the market (£Z 38/95: 23).

A large number of contradictory connotations are part of the meaning of pbHOK: *JUIs OIHUX
«PbIHOK» NYTaNO, A/ APYIrux nadaica’ ‘for some, “market™ is a scarccrow, for others it is a
panacca’ (MN 19/90: 10). People fear the market because they fear rising prices: ‘in mass
perception, the market is a place where you have to pay through the nose for everything” (MN
20/90: 6; see also £Z 26/90: 5). This impression is supported by the results of a survey carried
out in ApritYMay 1990. To the question ‘what do you personally fear the most when market
conditions are going to be introduced?” the largest number (47% of all people questioned)
answered ‘rising prices’ (MN 19/90: 10). In referring to this prospect of inaccessible prices
under market conditions the word phHOK-MOHCTP ‘monster-market’ has been used (KOReL”
1994: 17), and another neologism, pemxoGos3nn, has emerged 1o describe the fear of market
conditions in general (MN 18/90: 4). To others, pbiHok means something very different: ‘in the
cyes of many people, market is almost the same as what was yesterday communism — the
bright future, where everybody will be provided for according to his requirements’ (MN 18/91:
7). The market, ‘this idecal representation of mankind® (EZ 32/90: 1), ‘one of the greatest
achicvements of human civilization’ (ABALKIN 1997: 4) is regarded as a way to remedy all
things that are wrong: ‘undoubtedly, the market is the only way our country will be led out of its
critical condition’ (£Z 29/90: 4). The impression that the meaning of pbHoK is idcalized. or even
mystificd, is supported by headings such as ‘Pomok: 6e3 MugoB U wunosuit’ ‘The market:
without myths and illusions’ (EZ 22/90: 6). PuiHok can be regarded as onc of the ‘magic
words’ of which it seems to many people cnough to pronounce them ‘and the problems will be
solved as if by the wave of a magic wand’™ (MN 41/89: 11). According to him, the process of
dismantling idcological stercotypes threatens to tum into the formation of new stercotypes the
other way around. However, there are also reconciling voices to be heard: ‘in fact, “rynok” is a
usual, normal state of the economy’ (MN 19/90: 10). Also, others attempt to overcome this
polarization by a morc diffcrentiated view. For example, one writer discusses different models
of the market cconomy, and concludes: ‘when we talk about the transition to the market, we
have to imagine preciscly towards which onc exactly we strive® (£Z 21/90: 7).

Just as there are nepecTpofiMky ‘supporters of perestroika’ and aHTHREPECTPOCHHHKH OF
aHTHIEPeCTPORIIMKH ‘opponents of perestroika’ (sec SP 1992), people are also divided into
groups according to hoth their attitude towards the market economy and their ability to adjust
themselves to it. Several ncologisms have been derived to name these groups. Thus. supporters
of the market economy are called pemousmuxn (EZ 33/95: 1), as opposed 10 aHTHPLHOUHHKH
(MN 49/89: 10) or nnanoBukn (SP 1992, s. v. phiounnk). The corresponding adjectives
ppbHO'HLA and awTHpbHouHbLIM are used accordingly, in expressions like TpaHcdopMalHs
AHTHPHLIHOYHOI'O CO3HAHHA B pblHOYHOc ‘the transformation of an anti-market consciousnecss

into a pro-market consciousness’ (KOREL" 1994: 29) The expression aHTUPHIHOYHOE CO3HAHKE
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‘anti-market consciousness’ is also used in MN 19/90: 10. In a sociological investigation of the
ability of the Siberian population to adjust to market conditions, pemounnky are further divided
into BuIHYXJAcHKbIc (‘forced’) pbiHOUHMKHK, noTeHimMaibHbie (‘potential’) phmounukK and
cOOCTBEHHbIC WIH peanbHbie (‘proper’) phmounuku: whercas people who are not at all
expected to adjust to the market are called HephHOuHbke ‘market-incompatible’ (KORFAL” 1994:
20; see also the heading ‘HepbiHOUHBIC amepuxanip’ (MN 45/90: 10) of an article that analyses
the results of a survey, where the views of Americans and Russians on the market economy are
compared). Also, a distinction is emerging between the market as it should be in the future, and
the present condition, which is felt to be imperfect: the phiHounoce 3aptpa (MN 18/90: 10)
VErsus IToT npenpbHounbi nepuop (EZ 21/90: 4). The latter is also called kpasHphHOK ‘quasi-
market” (MN 22/90: 4; KOREL" 1994: 29), and to it belong KBa3sHPHLIHOMHbIC OTHOLIICHHS ‘Quasi-
market relations’ (MN 22/90: 4), kBazunopmbl ‘quasi-norms’, KBa3HUCHHOCTH ‘quasi-values’,
and, gencrally, a KBa3sHphHOUHLIA MeHTaNKTET ‘Quasi-market mentality’ (Kori.” 1994: 29). It
is also common to call the market in spe 1MBHAK3OBaHHLI phIHOK ‘civilized market” (MN 15/90:
10, MN 19/90: 10, KoreL” 1994: 29) which is again put in opposition cither 1o the present
KBaIHPLIHOK: ‘HC [IMBHJIHIOBAHHLIA PLIHOK. a KBa3MphHOK' (KOREL" 1994: 29), or 1o Gazap
‘bazaar’: saiirra ot Gasapa — pbHOK. LIMBHIH30BAHHBLIR, Kak Mbl JHOOHM [OGaBAATL'
‘protection against the bazaar is the market. A civilized [one], as we like to add” (MN 19/90):
10). The adjective umBusm3oBaHHbM is also commonly used for other constructions. such as
{MBHIH30BaAHHLI Ou3kec ‘civilized business’ (JR 1992, s. v. OM3HEC), HHBHIH3IOBAHHbIC
colmalbHbic oTHOoWCHUA (MN 11/90: 7), uupunnsosasbie Koonepatopnl (MN 50/89: 12),
UMBHIIH30BaHHOC oOimecTBO (SP 1992, s. v. UMBWIH3OBaHHLIR), Or IIMBHIH30BaAHHOC
rocynapctso (SP 1992, s. v. uuBuinsosanubii). The large numbers of derivations from phmok.
only some of which have been documented above. are a sign of how ever-present this word is

in today's Russian language.

(xviii) Cobcmeennocme wacmnuan ‘private ownership’

Following the October Revolution, private ownership had been abolished by means of
expropriation and nationalization. During the first post-Revolutionary years there was still
discussion as to whether private ownership was obtained on the basis of one’s own work or of
other people’s work, but in the 1930s, both forms were united under the term

YACTHOKAIIMTAIUCTHYECKAH COGCTBCHHOCTL (SKRIDOV 1990: 122-3). From then on uactvas

co0cTBEHHOCTD had a negative connotation as an epitome of the capitalist society: (for example.
BSE 21949-58, xxIx. (1956), 5. v. coGeteeHHocTs). As M. S. Gorbadev put it as late as 1988:

YacTHan cOOCTBEHHOCTHL — 9TO, KaK HM3BECTHO, OCHOBA 3KCIUTYaTallHH YCAOBCKA

YEJIOBCKOM, M Hallla PEeBOMOIMA coBeptialach HMEHHO U Toro, utolbl ce
i 137

MUKBHHpOBATS ([ovestija, 28 Nov. 1988, p. 2).

"7 ‘Privale ownership is. as is well known, the basis of exploitation of man by man, and our revolution was
accomplished specifically in order 1o eliminate it.*
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The socialist concept of ownership was based on the notion of coumamcTHYeCKas
cobcTBeHHOCTS ‘socialist ownership® (developed as a counter-concept 1o KanHTaIHCTHUECKast
cOGCTBCHHOCTL ‘capitalist ownership'), containing a distinction between different forms of
ownership, which were ordered hicrarchically according to their level of nationalization. The
most valuable form was rocynapcrscHHas colGcTBeHHOCTL ‘state ownership’, followed by
KOOllepaTHBHass  coOCTBEHHOCTL  ‘co-operative  ownership’, and  coGemBeHHOCTD
obtiecTBeHHbIX oprannsaimit ‘ownership of social organisations’. JInuvaa coOGCTBEHHOCTS
‘personal property’ was not considered ‘socialist’ and was tolerated only during the transition to
communism. It was meant to fulfil personal needs and could only be created on the basis of
Tpynosble foxonbl ‘eamed income’ (Ant. 93 GK RSFSR 1964) — as opposed to uacTHas
cOBCTBCHHOCTS in capitalism which was supposed to be created on the basis of what was called
HETPYNOBbIC JOXOmb! ‘uncamed income’. The term wacTHas coBeTBEHHOCTL was considered a
taboo-word with respect to the Soviet Union and was never used in Soviet legislation.

The introduction of the concept of private ownership into Russian legislation started in 1989
with the draft of the law ‘On Ownership in the USSR’ (ZoS SSSR-ProexT 1989) which
introduced the new term coGCTBCHHOCTD IPaXAaH ‘citizens’ ownership’. Art. 17 lists the objects
traditionally associated with anunas coGerBeHHOCTD (the list is copied verbatim from Art. 105
GK RSFSR 1964 on smusas cOOCTBEHHOCTS), but continues

a TaKXe CPeJICTRa IPOH3BOACTBA, HCOOXOMMMbIE JUI BEICHHA NMORCOBHOIO X033ACTBa,
CaJIOBOICTBA ¥ ONOPOJHHYECTBA, JAHATHS HHIMBHIYAILHOA TPYNoOBOA JICATCILHOCTH,
depMcpcTeom. ®
This represents a drastic innovation insofar as, for the first time, a citizen can now own the
mcans of production. The final version of the law (ZoS SSSR 1990) retained the term
cOOCTBEHHOCTS rpaxaaH, but defined it differently:

COGCTHCHHOCTS I'PAXIAH CO3AACTCA U NPHYMHOXACTCH 33 CHCT WX TPYIOBbIX JIOXOOB
OT yHacTHsi B 00IECTBCHHOM RPOH3BOJICTBE, OT BCCHUA COOCTBCHHOIO XO3AfcTBa H
00X0008 Om CPedCme, BAOMEHHBIX 8 KPEOWMHbIE YUpeXOeMUA, dKIu U Opyate
teHHbte OGymau, NPHOOPETCHHA MMYHICCTBA 110 HACJICACTBY ¥ [HO HHbIM OCHOBAHHMSAM,
OIycKacMbiM 3akOHOM (Art. 6 Para 1 ZoS SSSR 1990; emphasis A.R.).'*

Whereas the first part of the income described here corresponds to what used to be considered
TpyAoBbic foxobl ‘eamed income’, the second represents income from capital investment, 1. €.
HCTpynoBbie J0X0gb ‘uncamed income’. Thus in fact this article introduced the concept of
private ownership. However, in order to avoid the use of the taboo-word actHan
COOCTBCHHOCTL a NEw term, COOCTBCHHOCTL rpak/iaH ‘citizens’ ownership’, was used
(NIQUEUX 1990: 169; see also RATHMAYR 1991: 206; MaLFUIET 1996: 288). In the press the

1% * And also means of production, necessary for conducting secondary hushandry, horticulture and market-
gardenung. the pursuit of individual labour activity, or famming.’

1 *Ownership of citizens is created and multiplied at the expense of their labour incomes from panticipation in
social production, from conducting their own husbandry, and revenues from assets invested in credit
institutions, stocks, and other securities, the acquisition of property by inheritance, and on other grounds
pemmitied by law.*
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change in meaning of yacTHas cobcTBeHHOCTD that should have made possible its introduction
into legislation had already been expressed: ‘noHsTHe “‘4acTHas cOOGCTBEHHOCTL' yXC HC
BbI3bIBACT CBALICHHOIO yxXaca' ‘the term “private ownership” does no longer provoke a holy
terror’ (MN 15/90: 10). The law ‘On Ownership in the RSFSR' (ZoS RSFSR 1990), which
was adopted cight months later, went one step further; its second section is hcaded npaBo
YacTHOW coGctBenHocTd ‘the right of private ownership' and regulaes in Art. 913
cOOCTREHHOCTS TpakaanrHa ‘ownership of the citizen'. The singular form seems to stress the
intention to regulatc ownership as a right of the individual. to be shaped according to the
individual’s free will. In contrast. the content of nuuHas coGeTBeHHOCTH allowed for cach
person had been regulated in legislation in every detail (‘npeacnabHoC KoJIMYCCTBO CKOTa.
KOTOPOC  MOXCT  HaXOJHTLCH B JIMMHOA  COOCTBCHHOCTH,  YCTAHABJIMBACTCH
3akoHoRTEALCTROM PCOCP' ‘the maximum amount of livestock that can be held in personal
property is determined by the legislation of the RSFSR® Ant 112 GK RSFSR 1964; An. 106
GK RSFSR 1964 ruled that the living space of a house which a person has in personal property
must not exceed 60 square meters). In a final step the 1993 Constitution introduced explicitly
the concept of yacThas coGeTBCHHOCTL without any substitule terms or restrictions:

[MpaBo 4acTHOA COOGCTBCHHOCTH OXPaHACTCA 3dKOHOM. Kaxanmil supasc HMmeTs
HMYIICCTBO B COOCTBEHHOCTH. BIAJICTh, NOAL3OBATLCH H PacHOPAXATLCH MM Kak

CIMHOMIHO, TAaK M COBMCCTHO C JIDYTHMH JIHIIAMH (An. 35 Para. 1-2 KonsT. RF
1993).

(xix) Tpacm ‘trust’

This word was borrowed in the 1960s from Engl. rust and used in specialist literature on
banks and their services in capitalist countrics. The derivatives TpacT-omennt  ‘trust-
departments’. TpacTuBbie otecpatMu ‘trust operations'(ANIKIN 1961: 67). TpacT-KoMIlaHHH
‘trust companies’ (KIrRsaNOv 1963: 130). tpact-cpont ‘trust funds’, TpacTtosbie omieib! ‘trusl
departments’(KOCEVRIN 1978: 47) were all used. Tpact also appcared in transliterations of
(mostly American) companics such as [Ouadmen CrefiTe TpacT-komMnawu, Bauxeps Tpacr
komniahd (KiRsanov 1963: 132), Mopras 19panmu tpact o Heio-lOpk, Upsunrr 1pacr
(Hbio-10px) (ACKasov 1978: 113). However, the contexis were very restricted: no dictionary
or encyclopacedia published before perestroika has the word pact. Only afier perestroika did it
become a widespread term, used to refer to the Russian legal system. The first legal act to
introduce this term was the decree ‘On trust ownership (trust)’ (Ukaz 12/93; see also the draft
of a federal law of the same name. in Rossijskaja Gazeta, 3 Dec. 1994, pp. 6, 12-5.). However,

there also exists another form: TpecT. In Russian dictionanes tpect (a loan-word from Engl.

19 *The right of private ownership is protected by law. Everyone is entitled to own property and 1o possess,
uulm: and dispose of it both individually and together with others.* See also Art. 212 Para. 1 GK RIF 1 1994:

B Poccfickoft @eliepaina iPHIHAKITCA YacTHaN., NOCYAAPCTBCHHAA M MHbIe hopMbt coGeTBeHHocTH' tin the
Russian Federation private ownership. state ownership and other forms of ownership are recognized.’
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trust) has been recorded since DAL” 1914 (s. v. TpecT, TpacT). Most dictionaries published
during the Soviet period before perestroika give TpecT two meanings, one expressly referring
to capitalist countries, the other one referring to the Sovict Union. In SIS 1949, for example, the
first mcaning is given as

OftHa W3 OpM KANHTAIHCTHUYCCKHX MOHONOMKA. [...] Tpecmsi —  BroxHoBHTENH
AKTHBHOR KWIOHHAILHOA TTOVIMTHKH, AI'PCCCHBHBLIX mncpua.nucmqecxux YyCTPEMICHHIA
KaIMTA1a H OXCCTOHEHHOM GopLObI IIPOTHB pabouero Kiacca.'

The statement of the second meaning reads

OfHa H3 OPM OPI'AHH3ALIHH COLMATIMCTHYCCKUX NPC/ITIPHATHR, CBA3AHHBIX MCXJY COGOM
OJTHOPOIHOCTLK) NPOLYKIMH WIH PasiIMUHLIMK CTRIHAMH HepepaGoTKH chiphd [...)'*

In the editions of SIS 1964 and 1982 the attnbution to capitalist countries is formulated less
sharply. but the main opposition (‘ojfHa H3 HOPM KANHTATHCTHUCCKHX MOHONOJIHIE' vs. ‘OHa
13 GOPM OPraHH3aIMH COLKAJIMCTHUCCKHX NIPCJUIPHATHA®) is maintained. In the corresponding
entries in USAKOV 1934-40 and in OZecov 1960, 1978, and 1988, the same opposition is
cxpressed in a similar way. The entry in O2eGov 1988, for example, reads:

1.B Coperckom Corose: 00BbCTMHEHHE HCCKOILKHX OJIHOTHITHBIX HPETPHITHIA.
2. B KanHTAIHCTHYCCKOM OGIIICCTBE: OJiHA U3 POPM MOHOIIOTMCTHHECKOMO
OOBCAHHCHHH KAITHTAIHCTHYCCKHX npcmlpumﬁ c uc:rrpa.rmaauucﬁ
ITPOH3BOJICTRCHHLIX H KOMMC PICCKHUX oncpam{ﬁ

Even in O2eGov and Svipova 1993, this distinction is still drawn. One meaning is no longer

assigned cxpressly to the Soviet Union (‘OObCIMHCHMC HECKONBLKHX  OIHOTHITHBIX
HPEAPHATHIL, a TaKxXe BOODINE CJIOXKHOC MPOH3BOACTBCHHOC OObeaHHeHHe' ), but the other
meaning remains the same as in OZEGOV 1988. The definitions quoted above scem to suggest

that the motivation to list two separate meanings of Tpec lies in the need to distinguish between
capitalist and socialist countries rather than in the nature of a Tpecr itself. This becomes even
more obvious from the entry in SSRLJA 1950-65, where the two statements of meaning also
appear to be opposed to cach other, but use the same words to describe the basic nature of a
TpeCcT: ‘OOBCAHHCHHE NPCANPHATHR C©  LCHTpaIM3alMe#d ynpasicHus' ‘association of
enterpriscs with a centralized administration’. In legal and economic dictionaries published after
perestroika this distinction disappears (for example, JURE 1995, s. v. Tpect). Usually,

however, the meaning of Tpect includes reference to England and the United States. With
reference to Russia other terms are used. in particular koHueps ‘concem’, the use of which in

**' One of the forms of capitalist monopolies [...] Trusts are inspirers of an acuve colonialist policy, of
aggressive impenalistic stnvang for capital, and of the embittered struggle against the working class.’

"“*One of the forms of orgamizauons of socialist enterpnscs that are connected with cach other by the
homogeneity of production or different stages of the processing of raw materials.”

' 1. In the Soviet Union: an association of several enterpnses of the same kind. 2. In capitalist society: one of
the forms of monopolistic association of capitalist enterpnses, where producton and commercial operations are
centradized.’
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Soviet times was restricted to capitalist countries (see above, pp. 102-3).

Engl. rrust has two different meanings. In American English frust usually means ‘large-scale
business combinations and groups, frequently utilizing the device of a holding company,
whereby one corporation holds enough stock in other companies to control and co-ordinate their
operations’ (WAILKER 1980, s. v. trust). In England rrusr is mostly used as a civil law term: it
refers to the ‘relationship which arises wherever a person called the trustee is compelled in
Equity to hold property [...] for the benefit of some persons (of whom he may be one) or for
some object permitted by law, in such a way that the real benefit of the property accrues, not to
the trustee, but to the beneficianies or other objects of the trust’ (PADHELD 1987: 249). The
concept of trust has been described as ‘one of the most distinctive features of English law’
(PADFHLD 1987: 249) and as ‘practically unknown’ in other civil law systems (WALKER 1980, s.
v. trust). This suggests that thc Russian word Tpect was borrowed from frust with its
Amcrican meaning. The phrase aHTHTPCCTOBCKOE 3aKOHOAATENLCTBYO ‘anti—trust legislation®
(BSE 1969-81, s. v. Tpect) was also borrowed. From TpecT, the word TpecTpoBanue was
derived (BSE 1969-81, s. v. Tpect), without the intervening stage of the verb. The legal
meaning of TpacT has been given as follows:

TpacTt — 37O cHcTeMa OTHOIICHHA, 1P KOTOPOA COOCTBCHHHK HAfICJIACT CBOMMH
NPpABaMH  YIIPARARIHICIO, OHAKO 3ITOT NOCNEAHKA. BBHICTYNIa B HMYLICCTBCHHOM

00opOTC B pIH  COOCTBCHHMKA, JAOMKCH  OTAAaBaTh  [OWIYMCHHbIY  floxol
BHITOONPHOOpETaTENKY — GeHeduumapy (SUCHANOY 1995: X). '

This is clearly a definition of a frust in English civil law. However, from the usage of Tpacr in
Russian legal language it appears that it can be used in two different ways: either as a synonym
of nosBecpuTe/bHast coGeTseHHOCTL ‘trust ownership’, or as representing the concept of
ROBEPHTE/IbHOE ynpasBicHHe ‘trust administration’ (LACHNO and Biuvkov 1995: 35).
SucHanov  (1995: X) investigates the meaning of poBepHTCNLHOC ynparieHue and
AOBEPHTE/IbHAN COBCTBCHHOCTDL in relation to TpacT and frust. He points out that the legal
concepts represented by n0OBEpHTEZIbHOE yTIpaBJicHHE and JIOBEPUTENLHAA COOCTBEHHOCT are
utterly different. Whereas the concept of joBepuresibHoc ynpanacHice is build upon the idea of
indivisible ownership,'*® the concept of noBcpuTenbHas ¢OGCTBEHHOCTL presupposes that
ownership can be divided. In this respect, the concept of foBepuTEIbHa# COOGCTBCHHOCTS is
similar to the notion of frust in English law, a distinctive feature of which is the ‘duality of
ownership'. The trustee is the legal owner; the beneficiary is the equitable owner. ‘This split in
ownership is possible because, whilst admitting that the trustee has the legal title, equity acts on

the trustee's conscience and will compel him to hold the property for the beneficiaries’

' *T. is a system of relations in which the owner provides the manager with his rights; however, the latter who
in this property tumover acts as owner, must retum the income he receives o the beneficiary’.

'““Ilcpenaya uMyInecTBa B NOBCPATE/ILHOE YTIPaBACHHE HE BJICYET NEPEXO/ia NPaBa cOBGCTBEHROCTH K
ROBEPHTCIILHOMY YIIPRBIAIONIEMY [...]° (Art. 209 Para. 4 GK RF | 1994).
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(PAaDHELD 1987: 249). The concept of divisible ownership may be contrasted with the concept
of indivisible ownership on which continental European civil law is based: ‘RaHHOrO aesieHus
NpaBa U OCHOBAHHLIX Ha HCM MOAXOMOB HE 3HaNa U HC 3HAaeT HU OfIHa IPABOBas CHCTEMaA
Espomsl. B TOM uKcIie W poccuiickoe fipaso’ (SUCHANOV 1995: X).'*® It can be concluded that
the concept of goBcpHTC./ILHAN COGCTBEHHOCTS, as laid down in Russian legislation, resembles
the concept of trust in English civil law. The concept of noBepHTC/ILHOC yNpasicHHUC,
however, contradicts the English notion of trust, since it does not foresee a split in ownership,
which is the specific feature of trust in English law, but rather presupposes indivisible
ownership. Therefore. the Russian term Tpact — if used as referring to JoBepHTE/ILHOE
yripaBneHue — must be regarded as a false friend of rrust.

The case of TpacT demonstrates the terminological problems and ambiguity that may arise if a
term is borrowed from an alien legal system. When Tpact was first introduced into Russian
legislation, its meaning basically corresponded to the concept of rrust in English law. Later,
however, the meaning of Tpact was adapted to the notion of indivisible ownership. on which
Russian civil law is based. TpacTt can now have two different meanings in Russian legal
terminology. As far as legislation is concerned, this conflict seems to have been resolved by
replacing TpacT by fosepurenbhoe ynparnenue (Art. 209 Para. 4 GK RF 1 1994). However,
in textbooks, the usc of TpacT as referring to noBepHTEeILHOC ynipanicHHe is still widespread
(for example, BSR 1995h: 7-29), and phrases such as TpacToBo# gorosop ‘trust contract’ (2
16/95: 29) are also widely used in legal terminology: ‘peub MIET 00 HCHOAB3IOBaAHUM
YYXKCPOIHOR TCPMHHOJIOTHH, B JCACTBHTCJILHOCTH HE HeCyllch HMKaKoi cofepxarelibHON

Harpy3ku' ‘this is a matter of using an alien terminology which is actually completely lacking in
content’ (SUCHANOV 1995: X).

(xx) Xosdunz-xomnanusn ‘holding-company’

A holding company (or parent company, or holding) is ‘a company which controls, usually
through a majority sharcholding. another company or companies’ (STEWART and BURGESS 1996,
s. v. holding). Russ. xonuur-komnaxusi, which is presented as a neologism in SP 1992 (s. v.
XOJUIMHr-KoMnaHks ). has been used since the 1950s in specialist literature as referring to a
holding company in a capitalist country: ‘csbmic 400 6aHKOB NPAMO KOHTPOJIHPYIOTCA Yepes
XQJUTHHT-KOMINAHHH AECATKOM XPYTIHbIX GankoB' (ANIKIN 1961: 63).'*? Engl. holding company
was also borrowed as xommHr-komnadn (sce EE 1972-80, s. v. XOMIHHr-KOMnaku),
xoaauHrosas komiatnmus (ibid.: FERM 1994: 152 mistakenly regards xommHrosbti as a
ncologism introduced into Russian sincc perestroika) and aepxarcmckas KoMmnauus (see JuS

'* “The sub-division of this nght and of the approaches based on 1t was and is unknown to any European legal
system, including the Russian one.’

147 *More than 400 banks are directly controlled by holding companies of ten large banks’. For more examples of
usage, see ME 5/57: 142; LIUDMILIN 1963: 121; VIADIMIROV 1977: 63.
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1956. s. v. konTpOnHpytoune obiuectea; GLOSSARY 1963: 80-1; ViapiMRov 1977: 63). In
additon, xonmuar (from Engl. holding, sec ViADIMIROV 1977: 63; GLOsSARY 1963: 80-1),
obuectBo-MaTh (GLOSSARY 1963: 80-1) and matepunckas komnanms (from Fr. société mere
or Germ. Muttergesellschaft) were used with the same meaning. The plural form xonmunru was
also used (GLOSSARY 1963: 80—1; MAaMUKIAN 1970: 37). However, until the beginning of the
economic reforms in Russia these borrowings were used only in specialist literature, referring
exclusively to capitalist countries. Only when the concept of a holding company was introduced
to Russian law, the terms xommmur-komnanmst (EP 1994; BES 1994, TBS 1996, all s. v.
XOJUTHHT - KOMTIAHHS ), XOJIMHIOBas KOMIIaHuA, and xosMHr became widespread. In legislation,
only xonmHHioBas komnanua and xoaymHr have been used. XoamuHr-koMnaHM, oGIECTBO-
MaTh, and iepxaTeiabokas KoMranns are used neither in legislation nor in other legal texts or
dictionaries.

Regulations concening the formation of associations of companies were first introduced into
the law ‘On Enterprises and Entreprencurial Activity” (ZoP 1990) (Ant. 13: o6benmHeHUs
npemipuaTHs ‘associations of enterprises’); however, a holding company was not yet among
the legal forms provided for. The first legal act to introduce the concept of a holding company
was the VREMINNOE POLOZENTE 1992:

XOMMHIUBOA  KOMIAHHCR  NPHIHACTCH  TIPCRIPHMATHC,  HUBABHCHMO  OT  €TO
OPFaHH3AUHOHKO-UPABOROA GOPMBL, B COCTAB KOTOPOTD BXOJMT KOHTPOJILHBIC TaKCTh!
aKIMA APYTHX NpeanpusTh. ' **

The concept of KOHTPOILHBIA nakeT akiwi refers to any form of participation in the capital of
the enterprise that guarantees the unconditional right to adopt or to decline certain decisions at a
general mecting of its members (share-holdcrs) and in its management organs (BJUS 1997, s. v.
XOMIHHI'OBas KoMMaHua (xosiuur)). Both Russ. xonauurosas komnanms and Engl. holding
company differ from a kounepH ‘concern’ in that the latter is formed on the basis of a contract,
whereas the former is created by acquiring a majority of shares (JURE 1995, s. v. koHiepH and
XOJTHHTOBasE KOMTIaHMA ).

In American usage a distinction is made between a pure holding company and an operating
holding company. Whercas the former is created specifically for the management of the
dependent companies. the latier carries out its own entrepreneurial activity and thercby takes
possession of a majority of shares of another company or companies (SKomMM 1996, s. v.
XOJMHroBas Komnanus). These two types of holding companies are also provided for in
Russian legislation, where they arc called duHaHcOBas XoamuMHrOBas KommnaHus and
HPOH3BOACTBCHHAA XOIMHIOBast KoMIaHks ( VREMENNOE POLOZENTE 1992). As synonyms for

HHAHCOBAA XONIMHrOBass KoMilaHus, yucThit Xommur (EP 1994, s. v. XOMMMHIr-KOMIIaH#Hs )

and 4MCTO XONaMHroBas KoMiiauus (SKOMM 1996, s. v. XoJaMHIosas KOMIIGHHSH) arc

¥ * An enterprise, irrespective of its legal form, is recognized as a holding company if it holds a voling majority
of shares of other companies.’
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sometimes used, but even more often such organizations arc called dpuHancOBLIN  XOJUIHHT:
‘bHHAHCOBAA XOUIIHHIOBAaA KOMIIAHHA BNPaBC BCCTH HCKIIIOUMTEJILHO HHBECTHLMOHHYK)
ACATENLHOCTL [...] IIpn 2TOM (DMHAHCOBLIA XONMMHI HE JIOJDKEH BMCHIMBATLCH B
POM3BONICTBCHHYIO M KOMMCPHCCKYIO JCATC/IBHOCTL JONCpHBIX npeanpuatuit [...|° (EZ
14/95: 6).'°

Just as holding scrves as a synonym for holding company, xoymur is more and more often
used in replacing XO/UTHHIOBag KOMIAHWH: ‘HOPMATHBHLIC HOKYMCHTDI, OlPeAeSIONIHC
“XH3HL” XoJtHHIOB B Poccuiickoit ®eaepannn’ ‘normative documents that determine the “life”
of holdings in thc Russian Federation® (£Z2 14/95: 6); ‘XOMMMHIN, CO3IAIIMCCH BOKPYT

HePTRHLIX KOMNaHHA ¢ yuacTHeM XpyniHbIX GankoB' ‘holdings that are founded around oil
companies with the participation of large banks' (MN 9/96: 21). Likcewise, xonauur replaces the
term XosMKHIoBas Xomnanug in legislation, for example in the 1995 federal law ‘On Banks and
Banking Activity’, which regulates ‘['pynmbi kK peiHTHBIX OpraHu3alMi U XOAIHHTE' ‘groups of
credit organizations and holdings’ (Ant. 4 FEDZoB 1995).

2. The Exclusion of ‘Socialist' Terms

When perestroika began and the influence of Soviet ideology decreased, the terms discussed
below disappeared from the legal vocabulary.

(i) Aocmosnue ‘common property’
In Soviet legislation focrossue ‘common property’ and coGcTBeHHOCTL ‘property’ were
used as synonymes:

CoGCTBEHHOCTS I'PAXKIAHKMHA ABJIACTCA €ro JWUHLM focTosHHeM [...] (An. 11 KoOnsT.
SSSR 1977; sce also Art. 6 KONsT. SSSR 1936)

This usage goes back to the years immediately following the October Revolution, when the
concept of colmannsaima 3emny ‘socialization of the land® was being developed. According to
this, cobcTBCHHOCTH Ha 3emumo ‘land property’ was 1o be transformed into ofiuiee aocTOAHMKE
‘common property’, allowing for free access to its use, but banning any transactions. Land was
considered rocynapcTeeHHas coOGCTBCHHOCTH ‘stale property’, according to the concept of
HalMOHAIM3AIMA 3¢MaW ‘nationalization of the land’. These two principles were soon
transferred into legislation.'®® The fact that nocTosHne Hapona (OF HAPOGHOC ROCTOSHMUC)
‘common propenty of the people’ and rocynapcrseHHas cCOGCTBEHHOCTS ‘state property’ were
uscd as synonyms (sec also Art. 11 KONST. RSFSR 1978) despite the fact that they relate to

'# A pure hotding company 1s enutled to conduct exclusively invesung activity [...] When doing so, the purc
holding must not interfere in the production and commercial acuvity of the subsidianes {...]."

1% *Begcan coBCTBEHHOCT: Ha 3eMINIO, HEPa, BOJBL, JICCa H XKHBbIE NPHPOBI [...] oTMensteTcR HaBcerna'
(DEKRET 2/1918). ‘Bcst eMA [...] cHHTaeTea enHHbIM rocynaperserHbiM oHaom’ (1.¢. the state 1s declared
owner of the land) (POLOZENIE 2/1919).
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two concepts so different in nature that they seem to exclude cach other, is due to socialist
ideology: within its framework. coGcTBCHHOCTL and ROCTOAHHE were “seen as terms of equal
weight —— the state and the people were one’” (MALRIET 1993: 126):

BeeHapomHbit | XapakTep  IOCYJApCTBCHHOA  COMMAIMCTHUYCCKOR  COOCTBCHHOCTH
BbIPAXACTCAH HPECKAC BCCMO B TOM, YTO € IHHBLIM H CIKHCTBC HHbIM cob
CTBEC HHHKOM BCCX NOCYIAPCTBCHHLIX HMYILCCTB ABNACTCH BC Chb coseTec

KH# HapOM BJHUEC CBOEIO COMHAJIHNCTHKHUYCCKOTO TI0OCYlapcTsa
( VENEDIKTOV 1948: 313).'*! (original cmphasis)

The question of how and by whom ownership rights to that property, including the right to
disposc of it, might legally be divided and distributed, remained unsolved and the view of
Bumier 1993b: 11, suggesting that ‘the title of state ownership had passed to the entire people’
is therefore untenable (MALFLIET 1996: 295-6). The Sovict law ‘On Ownership in thc USSR’
introduced a fundamental change in the concept of rocymapcTseHHas COOGCTBEHHOCTHL ‘state
ownership’. Whereas before, the state had been acknowledged as the sole owner of statc
property, NOCYAI2PCTBCHHast COGCTBCHHOCTY is now divided between the USSR, the union and
autonomous republics, autonomous regions, autonomous national arcas, regions. districts, and
cities:

K rocynapctecHHOA COOCTBCHHOCTH  OTHOCATCA  OOIICCOHO3HAA  COGCTBEHHOCTD,

COOCTBCHHOCTL  COIOBHBIX  pecnyOJIHK, COOCTBEHHOCTh  ABTOHOMHBLIX  PECHYOUIHK.

AFTOHOMHbLX ofJy1acTen, OKpYIros, COOCTBEHHOCTL AMMMHHHCTPATHRHO—
TCPPUTOPHAIILHBIX o0Opa3oBaHHA  (KOMMYHasibHad  coOCTBCHHOCTL) (Z0S  SSSR
1990)."-

Each of these subjects has become the sole owner of the propenty belonging to it and has the
right directly and exclusively to possess. use, and dispose of it."** It follows from this change in
meaning that the former equivalency between rocynapcTscHHas COGCTBCHHOCTD and ROCTONHHC
Hapoga, between the state and the people. does not hold anymore, and one would have cxpected
the latter term not to be applied as a synonym of the former in the new legislation. However,
while Art. 3 of the law declares that ‘land, its minerals, water, flora and fauna [...]" ‘moryr
HAXOHTLCA B COOCTBCHHOCTH' ‘may be in ownership® (Para. 1), Ant. 20 of the same law reads:
3cMan M ce HEepa. BOAbI. PACTUTCILHBIA H XKHBOTHLIR MHP ABJIKOTCA HCOTBCMICMbLIM
ROCTOSIHUCM HAPONLOB, TIPOXHBAKMIMX HA IAHHOA TeppuTopHH |...]. (Para. 1)

and the law *On Ownership in the RSFSR® which was adopted six months later declares:

13! *The all-nation character of the socialist state property 1s expressed above all in thatthe one and only o
wner of all state property isthe whole of the Soviet people inthe person of its
socialist state’

152 *State ownership compnses all-union ownership, the ownership of union republics, the ownership of
autonomous republics, autonomous regions, and autonomous national arcas, and the ownership of admimistrative-
temtonal formations (communal ownership).’

'S The term rocypapcTsesnas cOGCTBCHHOCTS *state ownership® does not seem appropriate, considering that
some of the owners {autonomous regions and autonomous national areas, regions, districts, cities, and others)
are not states {BUTLER 1991: 192).

1% “The land and 1ts minerals, waters, and MNora and fauna are the inalicnable common property of the peoples who

reside on the parucular temtory.”
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FCocynapcteennan coGeTBeHHOCTE PCOCP ABAsIeTCR AOCTOSAHHEM MHOTOHALIKOHAJTLHOTO

Hapona PCOCP. (Ant. 20 Para. 1 ZoS RSFSR 1990)'**
This use of pocTosHue is also inappropriate in so far as the legal meaning of cOGCTBEHHOCTD
refers 1o a personalized right that presupposes a specific, precisely defined relationship between
a subject and an object, whereas the meaning of aocTosHKe, in contrast, docs not allow for any
personalization and is, rather, a ‘synonym for the material wealth of the society itself” (SKREDOV
1989b: 36: sec also CERNOMOREC 1993: 18). Consequently, legal scholars have criticized this
usc of aocrosHue in legislation on ownership and generally dispute its suitability as a legal term:

Hukakol cMbICIOBOH HAarpy3ku Mbl B HCM He OOHapyxuM [...] OHo aBnseTcs. ckopee
BCEro, opHHuyeckoM OalsIACTOM, OT KOTOpPOrO HpaBo  IGDKHO ObITh  OYHMIICHO

(CernoMOREC 1993: 18).1%°

Even as late as 1993 nocTosuue was still being used, for example in some of the drafts of the
new constitution:

3eMns. cc Hepa. BOJBI, PACTHTCIILHBIA H XKHBOTHBIR MHP, APYTHC HPHPOIKLIC O0bEKTHI
HaXOIATCH B I'OCYAAPCTBEHHON, YaCTHOR H HHON COOGCTBCHHOCTH, ABASIOTCH JOCTOAHHCM
HapOJOB, IPOXHBAKAIHMX Ha COOTBCTCTBYIOILCH TCPPHTOPHH, BCCIO Hapofia Poccufickoi
®cnepanmn |...). (Art. 58 Para. 1 KonsT. RF-Proext 1993)'

In the final version of the constitution, however, nocrosinue is no longer used (see Art. 9 Para.
2 KonsT. RF 1993), and the final regulation of state ownership in the new Civil Code also does
without it:

3eMis M APYIHE NPUPOHBbIE PECYPChl, HE HAXOIANIMECA B COGCTBEHHOCTH I'PAXHAH,
IOPHIHYCECKHX JiH1l JIHGO MYHHIMIANLHLIX 00pa3oBanuil, ABASIOTCA NOCYAAPCTBECHRON
cOGCTBCHHOCTLIO. (Art. 214 Para. 2 GK RF 1 1994)'*®

The case of pocTosnue is characteristic of the transformation of Russian law und legal
terminology. It demonstrates the ambiguity that arises within the legal system if a term.
representing an ideological rather than a legal concept, remains part of the vocabulary, although
the meaning of the concepts surrounding it has changed.

(i) Aoxodw, (ne)mpydosbte ‘(un)earned income'

The distinction between TpynoBbie aoxoabl ‘camed income’ and HETPYROBBLKC N0XOMbI
‘uncamed income’ was a specific feature of Soviet property law not shared with the capitalist
system: while yacTHas cobGcTBEHHOCTDL ‘private property’ —— a term that referred only to

' *The state property of the RSFSR is the common property of the multinational people of the RSFSR.'

' ‘We cannot find any meaming in it [...] At best, it is legal ballast of which the law must be cleansed.’ For
similar cnilicism, see IVANOV 1990: 40; SKREDOV 1989b: 12; sce also VAN DEN BERG 1996: 120.

17 *Land, its resources, waters, flora and fauna, and other natural objects are in stale, pnivate, or other ownership
and represent the common property of the peoples who reside on the corresponding temitory, of the whole people
of the Russian Federauon. See also Art. 58 Para. 1 KONST. RF-PROEKT 1992.

'* *Land and other natural ressources that are not ownership of citizens, legal entities or municipal formations,

are state property.” — In the old civil code gocrosne had been used as a synonym of rocyrapctsennas
c0CTBCHHOCTD *state ownership' (An. 94 GK RFSR 1964).
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capitalist countrics and was a taboo-word with respect to the Soviet Union — was said to be
built on HeTpyROBLIC ROXOABI, JHUHAA cOGCTBEHHOCTL ‘personal property’ could only be
created on the basis of Tpynosbie goxombi:

OcHoBy JHYHOR COGCTBEHHOCTH IPaXJ@H COCTAaBIAIOT TPYAOBble JAOXOMBLI |...]
KMyii1ecTBO, Haxomatliceca B JIMHHON COOCTEHHOCTH IPaXK/iai, HE AO/DKHO CRYXHTH JUIR
HIB/ICYEHHS HETPYAOBBLIX [OXOMOB, UCHOMLIOBATLCA B Yilepd HHTcpecaM obHiecTsa
(An. 93 Para. 4, 6 GK RSFSR 1964 ).'**

There are three arguments suggesting that the meaning of the expressions TpyaoBbic JOXOAbI
and HeTpynoBhie goxofb! resulted primarily from their function as ideological keywords. First,
ncither the laws nor dogmatic texts contained what could be regarded as a specified legal
meaning for these terms. Although the intention of these concepts — to prevent any private
cconomic activity not expressly foreseen by law — was ‘common knowledge' (Ione 1988:
65), a precise legal meaning was nowhere fixed. Second, 10 oppose TpynoBble 10 HCTPYROBBIC
JOXOJbI causes a narrowing in the perception of the relations between people and their work: in
facl, these relations are much more diverse than this simple formula suggests. This complexity
was also true for the socialist system, as is demonstrated by the case of Poliakov, which went
through all the courts and was onc of the most controversial cases of the Soviet era. Finally, the
distinction between TpynoBbic and HeTPyAOBbIe Roxoabi was used as a means of political
struggle, too. Especially from the 1930s to the 1960s the blanket clause of Art. 1 GK RSFSR
1922 was applicd to owners who had misused their personal property in order to achicve
uncamed income. Later these campaigns were continued on the basis of Art, 13 Konst. 1977
resp. Art. 111 GK RSFSR 1964. The final step in this struggle against HeTpyRoBble ROXOIbl
was the decree of the Central Commitee of the Communist Party of May 1986, which called for
a firm social condemnation of all ‘who try to give less and less to the state, but to take more and
more from it’, and to apply Sovict laws most strictly to them. Also. the mass-media were asked
to mobilize against the ‘psychology of private property and greed’.

The 1990 Soviet law ‘On Ownership in the USSR’ introduced the concept of private
property (although it was not yct named uactTHas coGerBeHHocTs): what formerly had been
called HeTpynOBbie JOXOMBI Was now accepted as property that every citizen could own. In this
law the term TpyaoBbIC AoXOMLI was still used as before, but HeTpyROBLIE ROXOMBI Was omitted
(Art. 6 Para 1 ZoS SSSR 19903). This omission could only lead to confusion since the use of
Tpynoso#t makes sensc only as a counterpole to netpynoso#. The Russian law that was adopted
six months later did not use cither of the expressions. but still specified which kind of poxom!
‘income’ was accepted as the basis of “citizen’s property’, using a long phrasc 1o describe what
formerly might have been meant by Tpynosbie roxonp::

' “The basis of personal citizens' property s camed income {...] Property in which citizens have personal
ownership must not serve as a source of uneamed Income, be used to the detnment of society.’
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COOGCTBCHHOCTL IPAXIAHHHA CO3M4€TCH M NPHYMHOXACTCH 3a CYET €ro JOXOAOB OT

YUaCTH B (IPOMIBOJICTBE H HHOTO PACTIOPAXKCHHSA CBOHMH CIOCOCHOCTAMH K TPy [...]
(Art. 9 Para. 1 ZoS RSFSR 1990)."°

The 1994 Civil Code does not distinguish anymore between different kinds of goxomst but
accepts ‘moGoe uMyiecTBo' ‘any property’ as the basis of private property (Ant. 213 Para. 1
GK RF 1 1994). Although the concepts of TpyaoBbic loxomb and HeTpyRoBbie foxoabl had
been made redundant legally, the legislature had difficulties climinating this terminology from
the law and finding names for the ‘new’ realities. Such difficultics in filling terminological gaps
arc a result of the all-too-influential role of Soviet ideology in the legal language and its claim to
be the absolute truth.

(iii) Congpuarcmuuecxan cobcmaennocms ‘socialist ownership’

This term was introduced into Soviet legislation in 1932, when a law was passed 1o protect
nationalized property (ZoOl 1932). From then on the concept of conManucTHueckas
coOcTBeHHOCTL Was further developed and became a distinet feature of Soviet law. It contained
a distinction between different forms of ownership (coumanucTvyeckue  Gopmbl
co0OCTBCHHOCTH *socialist forms of ownership’), ordered hierarchically according to the level of
nationalization of the property in question. The most valuable form was rocymapcrseHHas
COGCTBCHHOCTL ‘stale ownership’: ‘rocylapcTBeHHas cOOGCTBEHHOCTL — BbiCItass ¢opMa
COIHATHCTHYHCCKOR COBCTBEHHOCTH (SOVETSKOE GOSUDARSTVENNOE PRAVO 1948: 90), followed
by KoonepatHBHas COGCTBCHHOCTL ‘co-operative  ownership’, and  coGCTBEHHOCTD
o0mecTeeHHbIX opradulati ‘ownership of social organisations’. JInuHas coGCTBEHHOCTH
‘personal property’ was not considered ‘socialist’ and was tolerated only during the transition
period to communism. The legal meaning of the expression coipanucTHyeckue oOpMbI
cobcTeeHHOCTH, which had been introduced into legislation without any theoretical preparation
(Bunrr 1991a: 122), was nowhere defined (Rusanov 1989: 122). This is not surprising
considering the fact thal cousaMcTHycckas cOOCTBEHHOCTL was an ideological rather than a
legal concept that had been developed as a counter-concept to the negatively-connotated
*bourgeois’ concept of yacTHan cobcTBeHHOCTDL ‘private ownership®. In Continental European
law (of which pre-Revolutionary Russian law formed part) ownership refers to an abstract
right which does not allow for any diversification between groups of owners and propenty.

The 1977 USSR Constitution obliged citizens to safeguard and strengthen
COIHATHCTHYCCKaA COOCTBCHHOCTL ‘socialist ownership® (Art. 61 Konst. SSSR 1977).
Howcver, the meaning of this term became ambiguous, when the 1990 law ‘On Ownership in
the USSR’ introduced a fundamental change to the concept of ownership. F'ocyaapcrsennas
COOCTBCHHOCTL ‘state ownership® was now divided between different possible owners,

0 ¢ A citizen's propenty is crealed and increases according to his incame from his participation in production and
other uses of his abilities for work.’
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coGCTBEHHOCTL MpaXaaH ‘citizens’ ownership’ was acknowledged as a form of ownership, and
KOJJICKTHBHaA COOCTBEHHOCTL ‘collective ownership® was introduced as a new form of
ownership, encompassing various kinds of property: things belonging to co-operatives
(including collective farms), lease enterprises, joint-stock societies, religious organizations and
others. This last change was intecnded above all to direct public awareness away from the
traditional ideological black- and-white division of property into ‘good, socialist’ and ‘not so
good, nonsocialist” (Bumnier 1991a: 57). The draft of this law had still used the term

COHHATKCTHUCCKAA CODCTBCHHOCTL:

OcHoBy sxoroMH4ccKof cueTembl B CCCP coctarnsior o0uiecTBeHHas cOOCTBEHHOCTD
Ha CPCACTBA NPOH3BOACTBA B PUPME HapOAHOR COGCTBCHHOCTH {...), kooncpasHO#R
COOCTHCHHOCTH H COOCTBEHHOCTH HCKOOICPATHBHBIX OOIMCCTBCHHLIX OPTaHH3alMil,
Couguaaucmuneckoil ABIsICTCH TakXe COBCTBEHHOCTD FOCYNapCTBCHHLIX npcmlpuu'mﬁ
u ofbeuHeHUA (Arn. 3 Para. 2 ZoS SSSR-ProexT 1989; emphasis A.R.),'®

but the final version no longer recognized it as a special legal concept. Sec also Art. 1 Para. 1 of
the law ‘On the Introduction of Changes into the Criminal Code (FEDZOVIDUK 1994): ‘B
YaCTH MEPBOA CTATHH 1 CI0BA «COIMANTHCTHUIECCKOA COOCTBCHHOCTH, IMUHOCTH, HIPAB H CBOGOJ
MpaXnaH» 3aMCHHThL CJIOBaMH  «JIHYHOCTH, HpaB W cBOGOA rpaxjad, BceX ¢opM
cobcreecHHocTH»." However, vestiges of the concept of conpaimemueckas coGCTBEHHOCTS are
to be seen in the fact that the law still distinguishes between different forms of ownership and.
more importantly, does not establish the principle of the legal equality of all forms and types of
ownership. Throughout the discussion of the draft law proposals were made to introduce this
principle (Bimsr 1991a: 67). It was cstablished in subscquent legisiation (Ant. 8 Para. 2
KonsT. RF 1993).

(iv) Onepamusnoe ynpasaenue ‘operative management’

This concept first appeared in the work of A. V. Venediktov and was afterwards recognized
by civil legislation. Sovict state cnterprises. as subjects of civil law, acted in their own name as
legal cntitics, which received statc property in OHCPaTHBHOC ylpaBicHHe ‘operalive
management’ (VENEDIKIOV 1948: 326-9). This concept was a means to administrate socialist
state property, claborated as a complex institution within civil legislation (sec Art. 21 OsNOvVY
1961). It contained two contradicting principles. On the onc hand, the right of onepatuBHOC
yupassicuue conferred to the enterprises the rights of possession, use, and disposal of the state
property, thereby granting them a certain autonomy. On the other hand, however, the enterprises
had to exercise these rights in accordance with the plan tasks and were dependent on state
property. In order to cnsure that the plan tasks were fulfilled. the balance between autonomy and

'*' *The basis of the economic system of the USSR is formed by public ownership of the means of producuon in
the form of people’s ownership |...], co-operative ownership, and the ownership of non-co-operative social
orgamzations. The ownership of state enterpnses and associauons 1s also recogmized as sociahist ownership.®
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dependence was vared (MaLFUET 1993: 130). In legislation the concept was defined as
follows:

MIMYLLIECTBO, 3aKPETICHHOE 34 TOCYJAPCTBCHHBIMK [...] OpraHM3alMsiMM, COCTOMT B
ONCPATHBHOM  YHPARJICHHM 3THX OpraHM3alil, OCYNECTBAAIOUIMX B Mpejesiax,
YCTAHOBJICHHBIX 3aKOHOM, B COOTBCTCTBHH C LCASAMH KX JCATCALHOCTH, [U1AHOBBLIMH
JaaHMSIMK M Ha3HauYCHHECM  HMYIICCTBA. MpaBa  BNANCHHS, MOJIbL3IOBAHMA M
pacnopaxcuueM umyuiectsom (Art. 94 GK RSFSR 1964). 1

The concept of onepatusHoe ynpasneHue reflects the pecularitics of the Soviet understanding
of ownership. The definition of oncpaTuBHoe yiipanrieHue uscs the ‘triad of the rights of the
owner','®® the classical definition of ownership used in Continental European, including
Russian, law, which is based on the unity of ownership rights. An enterprise holding state
property in operative management, however, did not represent the owner of that property. The
concept of onepamupHoe ynpasicHKe is rather based on the division of ownership rights
between the state as the owner and the cnterprisc which manages. in its name. property
belonging to the state. The usc of the triad ‘npasa BnaficHHS, NONL3OBAHHA M PACTIOPAXKCHHS® in
defining the concept of oncpaTuBHoe ynpannenne reflects the ambiguity of the position of the
state-run enterprise with respect to its competence in ownership rights.

(v) @Popua cobcmaennocmu ‘form of ownership’

The concept of coipanncTHiecKie HOpMbI COOCTBCHHOCTH ‘socialist forms of ownership’
was first used in the 1936 Constitution of the USSR (KonsTt. SSSR 1936), to which it was
introduced in an ‘authoritarian way’ (Bumir 1991a: 52), without being prepared by legal
ductrine. It served as the instrument to implement in legislation the hierarchical scheme of the
Soviet concept of ownership (MALFLIET 1996: 284). A precise legal meaning of the concept of
dopMma cobeTBeHHOCTH was nowhere fixed.

34KOH PRI NOHATHKY GOPMbI COGCTBEHHOCTH KIKOHEBYK) POJih, HEC PACKPBIB, OTHAKO,
CONCPXKAHHA ITOr0 NOHATHA K HC J1aB KaKKX-TH0O KOCBEHHBIX yxaaamlﬁ H4a ITOT CuYCT
(RuBaNOV 1989: 122).!*

There cxisted only a gencral understanding that it had been recognised that a certain category of
property as a form of ownership meant that property played a special and significant socio-
cconomic role (ButLEr 1991a: 52). The scheme was of an idcological nature. Some categories
of owncrship were placed above others. The highest form of ownership and the one to be listed

' “The property assigned to state [...] orgamizations 1s 1n the operative management of these organizations,
which exercise, within the mits determined by law and according to the aims of their activity, the plan tasks and
the purpose of the property, the nghts (o possess, use, and dispose of the property.’

' Thus term relers to possession, use, and dispositon as the three vanants of the owner's behaviour with respect
to a thing. The tradition of defining ownership 1n hsting all possible actions of the owner goes back to Art. 544
of the French Code Civil; see also § 903 of the German Bdrgerliches Gesetzbuch. In Russian legislauon 1t was
first used in Art. 420 of the Svod zakonov (x.. part 1), from where 1t passed to the 1922 GK RSFSR (Art. 58)
and was used in all subsequent civil legislation, see e.g. OSNOVY 1991 (Art. 45).

' “The law gave a key role to the concept of forms of ownership, without, however, revealing the content of
this concept and without giving any tidirect indications in thas respect.’
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first was rocynapcTecHHas coOCTBCHHOCTL ‘state ownership’, followed by coGcTBeHHOCTH
‘ownership of collective farms’, and koonepaTBHas coGCTBEHHOCTL ‘co-operative ownership’.
These forms of ownership were called ‘socialist’, whereas uunas cobcTeeHHOCTL ‘personal
ownership’ was not accorded the status of a form of ownership. In the law ‘On Ownership in
the USSR’ (ZoS SSSR 1990) the concept of ¢dopma cobecTBesHocTH was retained, although
some legal scholars had called for it to be abandoned (for example, RuBanov 1989). However,
certain changes were introduced. Most noteworthy is the fact that the sequence of forms of
ownership was reversed. State ownership, which is no longer called ‘socialist’, was listed last,
while coGeTBeHHOCTS rpaxian ‘ownership of the citizens', which was accorded the status of a
form of ownership for the first time, was listed first. A new form of ownership was inserted,
KONNCKTHBHAaA coOCTBEHHOCTL ‘collective ownership’, which encompasses various kinds of
property, including the propenty of leasc enterprises, collective enterprises, joint-stock societies,
and religious organizations. The eclectic nature of this form of ownership has rightly led to the
suggestion that its introduction was directed not towards the creation of a strict classification, but
rather towards rcorientating public awarcness away from decades of ideological black-and-white
divisions of property into ‘good. socialist’ and ‘not so good, nonsocialist (Buner 1991a: 57).
The law ‘On Ownership in the RSFSR’ (ZoS RSFSR 1990), which was adopted ninc months
later than the ZoS SSSR 1990, no longer uses the term dopma cobetaennocty; however, the
principle of a hicrarchy between the subjects of ownership has been retained. According to the
1991 ‘Fundamentals of Civil Legislation of the SSSR and the Republics’ (Osnovy 1991),
ownership is a single, indivisible right, which may have various subjects: citizens. legal cntities,
or the state (Art. 44 OsNovy 1991). This approach excludcs the possibility of the concept of
dopma cobetpeHHucTH. Accordingly Art. 212 of the 1994 Civil Code is headed ‘CyGbekThi
npasa coGeTBCHHOCTH ‘subjects of the nght of ownership’. However, it then reads:

B Poccuitickoin ®Gepcpaiu HPH3HAKITCA YacTHasA., FOCYRAPCTBCHHAN, MYHHIIMTIAILHAA H
HHbIC Q)ugmm COOCTBCHHOCTH |[...] TIpaBa Bcex COOCTBCHHHKOB 3AlIMIAIOTCS PaBHLIM
oGpasom. 1%

The usc of the term opmbl cobeTBeHHOCTH and the regulation that ‘the rights of all owners are
protected in the same way’ contradict the title of this articlc, which presupposes an indivisible
concepl of ownership. From the point of view of civil law these provisions are mcaningless
(SucHaNov 1995a: 6). This instance is, however, the only use of the term ¢opma
cobcTBeHroCTH in the 1994-5 Civil Code.

(vi) Xospacwem ‘economic accoumability’
This tcrm is an abbreviation for xossiicTBeHHbE pacueT and refers to a method of managing
the socialist economy, which was introduced by Lenin during the NEP period (Zemtsov 1989:

'S *|n the Russian Federation prnivate, state, municipial and other forms of ownership are recognized [...] The
nghts of all owners are protecicd in the same way.’
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426, MozoLN 1989: 77). The concept of xoasficTBeKHbI pacyeT was regarded as a means to
cnsure profitability within the system of a planned, centralized economy by granting an
autonomy as far-reaching as possible (PS 1958: 629). Among the basic principles of
XO3pacyeT WCre XO3SRCTBCHHAA CaMOCTOATC/ILHOCTL NpeAnpHaTHit ‘cconomic independence
of the cnlerprise’ and MaTepHasbHas 3aHHTEPECOBAHHOCTL KX KOJIMEKTHBOB K KaXJOro
OTACALHOID pabGOTHHKA B pe3y/bTaTax CBOCR XO3ARCTBEHHON IEATCILHOCTH ‘matcrial interest
of their collectives and of every worker in the results of their economic activity’ (BSE *1969-
81, xxviii. (1978), s. v. xo3sficrBeHnbl pacyer). The principle of xoapacuer, ‘dirccted
towards the rcalization of the fundamental economic law of socialism’, was seen in opposition
to the principle of KoMmepueckuit pacueT ‘commercial accountability®, which was said to ‘scrve
private interests’ (ibid.). In the course of Sovict history the meaning of xo3pacueT was adapted
according to the development of the economic system (ZEmOOV 1989: 426). The term became
particularly widespread during the first years of Gorbachev’s leadership, when it was taken up
in the attempt to revive the economy (COrRTEN 1992 63), reflecting ‘cyupiocTs M rpaHu
ropOaueBcKoll  NOJHTHKH  XO3AACTBOBAHHA:  CaMOCTOSTENILHOCTH, CAMOOKYTIREMOCTD.
caMoHHaHCcHpoBaH#e, camoynipasiicHie’ ‘the essence and grain of Gorbachev's management
policy: independence, ability to pay its way, self-financing, self-government’ (Zemcov 1989:
426). The draft of the 1990 law *On Owncrship in the USSR (ZoS SSSR-Proexrt 1989) uses
the term xo3pacueTHan co6cTBCHHOCTE (Art. 11): an economic term is used 1o define a form of
ownership. However, state enterprises working on the basis of xo3pacueT were not considered
owners of the state property, and they only had the nights of onepamiBHoc ynpasncHue
‘operative management’ (sce above, pp. 122-3). The use of the term xospacucTHas
cobctBeHHOCTL mirrors the degree to which legal concepts were pervaded with economic ones.

(vii) Ixcnayamaigest “exploitation’

It was one of the postulates regularly proclaimed in Soviet legislation that ‘the triumph of
socialism has completely and forever eliminated the exploitation of man by man’ (preamble of
the *Fundamental Principles of Labour Legislation in the USSR and the Republics'). The
phenomenon of ‘exploitation of man by man’ was deduced directly from the prevalence of
private ownership in capitalist countrics:

Mponece pocTa KMYHIECTBCHHOND HEPABCHCTBA [...] MPHBEN K MOABICHHKO 4acTHOM
COBCTBEHHOCTH. OCHOBAHHOM Ha TIPHCBOCHHH PCl3ylbTaToB YyXOro Tpyaa. Boiskuxaer
IKCILTYATAlMA  HEJOBCKAa UCJOBCKOM, OOILECTBO  PacKalblBaCTCA HAa  KJIACChl
JKCIUTyaTaTOpoB K 3KciTyaTupyembix (BSE 21969-81, xxiv. (1) (1976): 11),'%¢

whereas in the Soviet Union.

1% “The process of increasing property inequality [...] led to the appearance of private ownership, based on the
appropnation of the results of someone else’s labour. The exploitation of man by man appears, society splits
into the classes of explosters and the exploited.”
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TA¢ TOCHOACTBYCT COLHAIHCTHMCCKAA COGCTBEHHOCTL Ha CPEACTSA [IPOH3BOACTHA,
JAMKBWIHPOUBAHL!  IKCIUTYaTaTOPCKHC KJIACChI, HABCCTIa YHHUYTOXCHA 3IKCIUIyaTatus
uenoBekKa yenopekoM (SIS 1949: 749).1%7
After the adoption of the 1936 USSR Constitution a tradition developed of using the
provisions on owncrship to proclaim ideological postulates (Bunir 1991a: 33; see, for
example, Art. 94 Para. 1 GK RSFSR 1964). A remnant of this tradition is to be found in the
following provision of the 1990 law ‘On Ownership in the USSR™:

Hcnonbiopanue moGoft GopMLl COGCTBCHHOCTY  AGJDKHO  HCKJHIOHATL  OTUYXKACHHC
paBOTHHXA OT CPCICTB NPOUIBONCTBA W IKCILTYaTAIMIO HCNIOBCKA HCIIOBCKOM (An. 1
Para. 6 ZoS SSSR 1990)."*

The two postulates contained in this provision are opposed to cach other. The first reflects the
position of the reformers, who described the effects of statc ownership as ‘alicnation of the
worker from the means of production’, while the second reflects the position of the proponcents
of the Sovict system (Buner 1991a: 33-4). The legislator followed the Soviet tradition in
including a provision of a purely ideological nature, but in cxpressing both opposed postulates
avoided taking sides with cither point of view and removed himself from the ideological
struggle. In the press the use of the word skcnayaTaims in this law was described as a ‘play on
words” that in future would find less and less suppont.

OCOGCHHO KOITIa COTHH ThICAY HEMIIEB YXORAT Jaxcnayamuposameci B OPI, a coriu
THICAY COBETCKHX IPAX/JAH — € I'OCYAAPCTBCHHBLIX NIPEATPHSITHA B KOOMNCPATHBHbIC
(MN, 15 April 1990: 10).'*°

It was pointed out that terminology should be freed from the ‘ideological blinkers’ contained in
words such as 3kcrutyataimsa, which form part of an ‘abusive vocabulary’ (pyraTesabusiit
NEKCHKOH): ‘cither we continue to congratulate oursclves on our superiority, or we introduce
commensurate concepts according to whether or not they allow people to live better® (MN
20/1990: 8). In fact, however, this has nothing to do with the Russian vocabulary, only its usc.
In the law *‘On Owncrship in the RSFSR' (ZoS RSFSR 1990), which was adopted nine
months after the law ‘On Ownership in the USSR’ this provision was climinated. and since
then the expression akcIUTyaTaimMs ueaoBeka 4enopekoM has no longer been used in Russian
legislation.

7 *]...J. where the socialist ownership of the means of production prevails, the exploiung classes have been
chminated, explotation of man by man has becn abolished forever.'

1% *The usec of any form of ownership must exclude the alienation of the worker from the means of production
and the exploitation of man by man.’

'**Especially if hundreds of thousands of Germans leave (o get exploited in (West) Germany, while hundreds of
thousands of Soviet ciizens leave from slate enterpnses 1nlo cooperative enlerpnses.’
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Chapter Three
NEW TERMINOLOGY

I. Borrowings

1. Loan-words
(a) Loan-words ending in -unz

One of the most striking features of the Russian language since perestroika is the number
and frequency of loan-words ending in -tr2. These are not all new. Some were borrowed
during the 1960s and 1970s (scc above the sections on aeMnuHy ‘dumping’, pp. 87; KJIMPHHD
‘clearing’, pp. 96-9; MapkeTHHT ‘marketing’, pp. 92-94: and xommnr *holding’, pp. 115-17).
Probably the first English word ending in -umz 1o be borrowed into Russian was MHTHHI
‘meeting’, which appeared in 1864 (KiparRskY 1975: 126). However, only from the 1960s did
the borrowing of such words hecome increasingly popular, culminating in the massive influx
rccorded since the beginning of perestroika. Words ending in -unz arc represented in many
different arcas such as sport (kukGokcuHr ‘kickboxing’), politics (MMHDK-MeAKMHT ‘image-
making'), cveryday life (imonuurr *shopping'), and. in particular, business. The most common
oncs include, apart from those discussed below: sxkaywrsnr ‘accounting’ (‘pyHKIUMOHANLHaN
cepa  PCANPHHUMATCIILCKOR  JIEATEALHOCTH,  CBATaHHas <o cOGopoM,  ofipaBoTKo#,
KJ1aCCHMHKAIIHCA, AHAIMIOM H  JIOKYMCHTANLHLIM  OOPMICHHEM  PazTHUHLIX  BHJIOB
duHancorolt uucpopmarn’, JUE 1997, s. v. okkaywruur)'’®; aksaitpuur ‘acquiring” (‘B
NOCHICAHEE BPEMSA CPCJIH CCIMCHTOB (PHHAHCOBOIO PhIHKA. Ha KOTOPBLIX OCOGCHHO OCTPO
OIYUIACTCH CONCPHHUCCTBO KPYITHBIX GaHKOB, HOABHICH TaK HAashbIBACMbM IKBAAPHHT. ITO
NOHATHE BKJoMacT B ce6st 00c/y X HBaHHe GAHKAMH TOPI'OBbIX W CCPBHCHDBIX ToUeK |...] e B
Ka'CCTBC IIATCXKHOFO CPC/ICTBa HPHHHMAKYICH NNacTHKOBbK Kaptoukn', EZ 34/97: 8)'™;
MOHHTOPHHI ‘monitoring” (PROGRAMMA 1994: 34; ‘BcepoccHAcKHIE MOHMTOPHHI: liepBhLic
HTOH', writlen by the 'HauaIbHHK Y1IP3RICHHS aHATH32 H MOHKTOPHHIra Munpyna Pocoun’,
EZ 7/9: 11)'™; upoucccunr ‘processing’ (‘Bank  «Poccuiickuit  KpeiMT«  oTKphbLI
COGCTBCHHDIR HpoliccCHHroBbit HeHTp', £Z 12/96: 5)'™; pefmunr ‘rating’ (‘Cerofis Hamn
peimunr Bhicok', SJU 5/91: 5™ the plural peirunrn ‘ratings’ and the derivatives
peATHHIOBAHKE ‘raling’, PeHTHHIOBLIA ‘rating’, pefTuHIyeMmbiit ‘rated’ also occur, £Z 3/M95:

'™ *The functional sphere of entreprencurial activity that is connected with the collection, processing.
classification, analysis, and documenting registration of various kinds of financial information.”

™' * Among segments of the financial market where the rivalry of the large hanks is felt particularly sharply.
appeared what is called acquiring. This concept comprises banks scrvicing commercial and service points where
plastic cards ane accepted as payments.”

172 ‘Head of the department of analysis and monitoring at the Russian Ministry of labour.’

'™ *The bank “Russian credit™ has opened a proper processing centre.”
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X1); pexpymvsr ‘recruiting’ (defined as ‘nopGop nepconana’ *selection of staff”, £Z 36/96: 11;
the noun pekpyrep: ‘npodeccHs pekpytepa B POCCHH Mojlola Kak M0 BPCMCHH
CYILECTBOBaHMA, TAK W N0 Bo3pacTy cotpymukos’'’ and the adjective pekpyTepckuit:
pekpyTepckiil Gu3nec ‘recruiting business’ are also used, ibid.); and pekunr ‘ranking’ (*4ro
TOYHEE OTPAKACT TIONOXKCHHC ~—— KOJUIEKTHBHBLIC OLICHKH H OXHMIZHHS ONICPATOPOB PhIHKA
Wwid 1ofioOHaa OyxranrepckoMy O0anaHCy CTaTHCTHUCCKH «IIpostBiicHHan  dororpadusn»
cocTosiHKA pbiHKa? [NepBoc 8 crciMaNbHBIX HCCACAVBAHHSX TIPHHATO KMEHOBATHL COGCTREHHO
pediTanrom, a Bropoc — panxmnrom’, £Z 7/98: 6, original emphasis).'™

The number of words ending in -usz continues to increase (KUROKHTINA 1996: 24; SESAN
1996: 46). It is held that the suffix occurs only with English stems (SESAN 1996: 48), and that

it remains to be scen whether it will undergo further assimilation and combine with Russian
stems (COMRIE ct al. 1996: 312). KostoMarov, who mentions the form cGepGaskunr (1994:
91: 192), claims that this process has already begun (1996: 192). In what follows, twelve icgal
terms recently borrowed from English arc analysed.

(1) Anoeppaiimunz ‘underwriting’

In English law underwriting refers to an undertaking in manne insurance whereby a person
is indemnificd against loss by reason of an accident resulting from sca adventure; the tenn is
also uscd of the undertaking to take all or a stated proportion of the shares offered before a
public issue of shares by a company and not taken up by the public, in retum for a commission
(WaLKER 1980: 1247). The loan-word anpcppafmvinr has only the second of these meanings. It
has been explained as follows:

MMOHATHE ITO BOZHHKIO BO BPCMCHA CTAHOBJICHMA MOPCKOIO CTPAXOBaHHs, KO KylCLL
B KaucCTBE TPeThe#l CTOPOHbI CTABHA CBOK) NumHch (write) noa (under) cymmoft u
CJlaracMbIMH PHCKA, KOTOPbIC OH COTNIaceH GbUl OKPbITL. B COBpEMEHHOM NOHBMAaHHH
CJIOB3 aHNCPPARTHHT — 3TO FAPAHTHPOBAHHOE (MOJTHOE WIH YaCTHYHOC) 1IPHOOPE TCHHKE
oHepaTopoM GOHMOBOTO PhiHKA BbIIYCKa (ICHHBIX 6¥Mar B NPOLCCCE MX TIEPBHUHOIO
pa3MCicHES 10 puKcHposannoft uene (£2 31/95: 8).'"

AngeppalfiTuHr — or, as it is sometimes spelled. anacpaitHr — has not been included in
recent general dictionaries such as Koti.ova 1995, O%:00v and Svinova 1997, or SSRLJA

1991-. Its legal meaning is given in legal and economic dictionaries (RE 1995, s. v.
anicpadThHr, JR 1992, s, v, anacpadmunr, SKOMM 1996, s. v. anaceppadrep: BJUS 1997, s. v.

'™ “Today our rating is high.’

'8 *In Russia the profession of a recruiter is young. both in terms of the time of its existence and the age of the
employees.’

'™ *What mirrors the condition more precisely — the collective evaluations and expectations of the operators of

the market, or a statistical *'displayed photograph™ of the condition of the market similar to a book-keeping
balance? In specialist literature the former is usually called rating. the latter ranking.’

™ “This concept onginates from the tme when manne insurance came into being, when the merchant put his
signature under the sum and the components of the nsk he had agreed 1o cover. According 10 the present
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atacppaimuir) and discussed in newspapers such as EZ (‘AugcppafiTHHr Kak 3ajor
yeleuHod aMuccuu’, in the section ‘npodeccHoHabHas AcsTenbHoCTL , £2 31/95: 8).The
term has not yet been used in legislation, but the loan-word auneppaitrep ‘underwriter’ was
recently introduced into a legal act (see below, p. 142).

(i1) Juesrunz ‘dealing’

This word was borrowed into Russian in the carly 1990s, when economic reforms werc
introduced that allowed Russian banks to carry out what is called muiMHroBbie oliepaiuu
‘dealing operations’. [Inmur has become onc of the most frequent English loan-words in
Russian economic terminology. Particularly common is the phrase samorsbmt mummr' ™ —
‘COBOKYTIHOCTL onepaluit © (HUHAHCOBLIMM HHCTPYMEHTAMM, [IPOBOIHMMBLIX Ha BaJIlOTHBIX W
NCHEXHBIX phinkax’ (EZ 48/96: 7). Three of the most popular types of operations are cnot
‘spot’, dopsapy ‘forward’ (£Z 48/96: 7). and dopeke (a stump-compound from Engl. foreign
exchange, EZ 20195: 7). The adjective maunroBnit is used in phrases such as JWIHHTOBbiC
cayxObl poccHiAckMXx KoMMepueckux GaHkoB ‘dealing services of the Russian commercial
banks® (EZ 20/95: 7), nwiuHroBbie onepaimy ‘dealing operations’, or TWIMHIOBbIC OTHEbI
GankoB ‘dealing departments of banks® (£Z 20/95: 7). Imsmur has not yet been used in

legislation. Insicad. the phrase munepckas aesTenabHocTh ‘dealer’s activity® is used (see above,
p- 88).

(iii) Huxcurnupunz ‘engineering’
In the arca of business this loan-word from Engl. engineering was first recorded in 1986
(NOVYE sLova—80 1997, s. v. HikuuupHHr). Its meaning is described as

HHXKCHCPHO-KOHCY/ILTAUHOHHBIC YCYTH. cdepa ACHTCALHOCTH [0 MOATOTOBKE W
00CCNEYEHHIO NPOIECCa NPOH3BOACTBE H PCATH3AUHH MPOMYKIHH, 110 OGCITYXKHBAHHIO

CTPOMTENILCTBA M IKCIUTYaTalMH  NPOMBILUICHHBIX,  HHPPacCTPYKTYPHBIX W
CEALCKOXOIMACTBEHHBIX 06beKTOB (JURE 1997, 5. v. K HHHpHHT).'*°

HMuxuanpunr ( BRODSKY 1992: 73; 79 gives the form wrmpkuHnopHHr; however, all dictionaries
consulted in this study have uHxuuupuHr, for example SKoMmm 1996, s. v. uHxuHHpuHr and
BJUS 1997, s. v. uikHHHpHHT) is often used in the expression MHAHCOBLIA HHXK HHHDHHT

understanding of the word, it means the guaranteed (full or partuat) acquisition of the emission of shares by an
operator of the stock exchange dunng their first issue at a fixed price.”

'™ sce ¢.g. the articles ‘Hosbic ropH30HTH BamotHoro uRETa’ *New horizons of currency dealing’ (E2 48/96:
7); ‘ BamoTHbift UTHHT: HOBBIA HHCTPYMERT crickynaian’ *Currency dealing: a new instrument of speculation’
(E2Z 20/95: 7); * Bamorur JHUTRHT Ha poccHACKOM pbike' ‘Currency dealing on the Russian market’ (£2
17/95: 5).

"™ *The sum of operations with financial instruments, carried out in the currency- and monetary markets.’

'® *Engincering-consulting services. activities concerned with the preparation and securing of the production
process and the sale of goods. and the servicing of construction and exploitation of industrial, infrastructural,
and agricultural objects.’
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‘financial enginecring™: ‘PHHaHCOBLIA HMHXHHMpHHT, WIH Kak BoiBecTM  opmyny
dunancoBoro ycnexa npempustus’ (EZ 19/96: 24).'* It also occurs as an adjective, in
instances such as HHIKHHHPHHIO-KOHCATTHHIOBAN  KOMIIaHWst ‘enginecring-consulting
company’ (the publisher of bankonckas cuctema Poccun). The neologism pe MHHXXHHHPUHT ‘re-
engineering’ also occurs: ‘koMy Gbl Bbl JOBCPHIIH PCHHXHHKPHHT GH3HEC-IIPOHECCOB MMPH
IPOBCACHHH KOMILTEKCHOH aBToMaTH3IatMK? " ‘tlo whom would you entrust the re-engincering

of business-processes during the implementation of complex automatization?’ (EZ 43/96: 33).

(iv) Koncaamunz ‘consulting’

The first Russian dictionary to record this loan-word from Engl. consulting is TS 1998,
where its meaning is defined as ‘KOHCYJLTHPOBAHMC NPOH3BOAHTE/ICH, NPOJABIOB H
HOKYTIATC/ICA 110 SKOHOMHUECKHM, XOJSAHCTBCHHLIM H NIpPABOBLIM BONpocaM’ ‘consultating
producers, salesmen, and customers as to economic and legal problems’ (s. v. KoHcasrTur).
This meaning includes

HCCJICAOBAHHE H HPOTHOSHPOBAHKC PhIHKA (TOBAPOB. YCIYT, JIMUCH3HA, HOY-Xay U T.4.),
OlICHKa TOProBO-NOJAHTHUCCKHX YCJIOBHA, pa3spa(oTka MapKeTHHIOBLIX NPOITAMM,
aHaM3  PHHAHCOBO-XOIARCTBCHHON lesTCabHOCTH npemipusthi (JURE 1997, s. v,
KoHcaTHHr).'®

Koncarrmuur has become a form of business itself: ‘GH3HeC KOHCATTHHIOB H JH3HHIOB' ‘the
business of consultings and leasings® (MN 13/96: 33). Companies specializing in consulting
are called xoucasrrunToBas upmMa ‘consulting firm’ (EZ 44/96: 25), koncarrmuHIona Ipyiina
‘consulting group’: ‘MHEHHE JOPHCTOB KOHCAITHMHIOROR rpynmbt «Mutennekt»' (MN 25/96:
14),'® or koHcarTMHroBas KomnaHus ‘consulting company’ (TS 1998, s. wv.
kOHcamTwHIOBbI). The adjective KoHcarmuurossnmt is often used as a synonym of
KOHCY/IbTAHMOHHBLIA:  ‘bpaduafiscp HMeeT., Kak  [IPaBWIO. NHOCTOSHHO e HCTBYIOUIKE
KOHCYIbTalHOHHBIE (KOHCATTHHIOBLIR) HeHTP' ‘a franchiser usually has a permanent active
consulting (consultation) centre’ (DOVGAN® 1994: 35). It seems that in connection with the
nouns <¢pHPMa O©OF KOMNAHMSi, KOHCAJITHHIOBLIA is used, whercas with ycayr,
KOHCY/IbTAIHOHHBEL is given preference., as in the following example: ‘HeGonbioc
KOJHYCCTBO AYIMHTOPCKHX H  KOHCAJTTHHIOBLIX (HPM. JIOPOrOBM3HA KOHCY/ILTalHOMHBLIX
ycayr' ‘the small quantity of audit and consulting firms. the high cost of consultation scrvices’
(EZ 44/96: 25).'™

" ‘Financial engincering, or How 1o bring out the formula of financial success of an enterprise.’

'8 *Investigation and prognosis of the markel (goods, scrvices, licences. know-how etc.), evaluation of the
commercial-poliical conditions, working-out of marketing programmes, analysis of the financial-economical
activity of the enterprise.’

' *The opinion of the lawyers of the consulung group “Intellekt™."

'™ For more examples of this usage sec EZ 44/96: 24.
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(v) Suzunz ‘leasing’

Engl. lease means a contract between a lessor and a lessee for the hire of a specific asset.
While the lessor retains ownership of the asset, the fessee acquires the right 1o possess and use
it over the period of the lease, on payment of the rentals specified in the contract (BRADGATE
1995: 192). The corresponding traditional Russian terms used to be apenpa ‘lease’,
apeHfonateb ‘lessor’, and apengatop ‘lessee’. Since perestroika these werms have partly been
replaced by JTM3HHT, JM3uHrofaTensb, and Ju3rHronoayvarens respectively. The first instances
of usage of sm3auur and smannroBbii date from 1986 (NOVYE sLovA—-80 1997, s. v. nu3HHT).
However, apchaa and nusuur are not exact synonyms. The difference can be described as
follows. First, apenna refers to three different kinds of contract: gonrocpotHas apessa ‘long-
term lease’ (= nau3uHI). cpeHecpoyHas apcHia ‘medium-tenm lease® (= xafipunr ‘hiring’), and
KpaTKocpo'iHas apcH)ia ‘short-lerm lease’ (= pewTunr ‘renting’) (Brov 1996a: 43; EP 1994,
s. v. apcHpia). Thus nm3unr is a specific kind of apenaa. Secondly, apeuna refers to the lease of
both immovable and of other property (machines and equipment), whereas m3uHT in most
cases refers only to the latter (JURE 1995, s. v. nusunr), thereby reflecting the American
meaning of /leasing (BELov 1996a: 43). In English and American law (for (minor) differences
between American and English law, see BRLOV 1996a: 45) commercial leases can be divided
into two broad categories: finance leasing and operating leasing. Finance leasing involves not
only the two partics (lessor and lessee), but also the manufacturer of the asset, with whom both
partics enter a legal relationship. It is a lease under a long-term agreement, covering the major
part of the asset’s economic life. The equipment to be leased is chosen by the lessee; often, it is
produced to his specification (BRADGATE 1995: 192-3). In contrast, an operaling lease is
usually cancellable at short notice, the lessor having envisaged that the asset will be let under a
senes of successive leases to different lessees ( BRADGATE 1995: 194).

Both terms were borrowed into Russian: finance leasing as cduHancoBbIt H3MHI, and
operating leasing as oncpaionsboi musunr (EP 1994, s. v. JM3MHT OnNepalMOHHBI) Of
oncpaTHBHbIA MMauHr (BSR 1995a: 25; [§¢enko 1997: 48). In the definition of duHaHCOBLTA
nu3uHr the same charactenistics are given as those mentioned above for finance leasing (sce, for
cxample, PAvioosku 1995: 30; EP 1994, s. v. nusunr dmunancosbiit), which leads to the
conclusion: ‘pakTHHCCKH B 3ITOM  CJIy4ae HMMCCT MECTO JOJNOCPOYHOC KPCHTOBaHHME
NOKYyNKH® ‘actually in this case a long-term purchase credit is given' (BSR 1995a: 25). This
tallies with BRADGATE's evaluation of finance leasing: ‘cssentially, the lessor supplies the lessee
with financial assistance to acquire the assct’ (1995: 193). The definitions given of
onepaTMBHLIY m3uHI and operating leasing also agrec (IS3CENKO 1997: 48: EP 1994, s. v.
m3MHr onepaiporHbi; BSR 1995a: 25). Apant from these two types of leasing, which
represent the basic categories both in English and in Russian usage, a number of subtypes have
been borrowed into Russian, including returnable leasing ~ BosspatHbit nu3uHr (ISCENKO

1997: 49; EP 1994, s. v smaunr sosspatHeil), export leasing — akcnoptabot nwsunr (EP
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1994, s. v. M3KHI akcnopTHLBY), international leasing — mexaywapomini smaunr (EP 1994,
S. V. JIM3HHI" MCKAYHapOiHbIR), and lease-back — im3-Gak (Br.ov 1996a; 45; EP 1994, nusunr
dunanconniit: ARBES 1995, s. v. lease-back; WEST 1985, s. v. sale and leaseback.)

However, dunancoBbiit m3unr has become by far the most popular kind of leasing in
Russia (for an account of the scale of activity in this arca, sce BELOV 1996a: 47-9). As a result,
it appears that sm3unr without the adjective is often uscd as a synonym of duHaHCOBLIA JTH3MHT'.
In particular, this is truc of its use in legislation. The first legal document to apply the term
an3uHr was the decree ‘On the Development of Financial Leasing in Investment Activity’
(Ukaz.9/1994); however, subscquent legal acts concemed with dmHancoBbst sm3uHr used the
single word /msunr (Tocravobiacuue [MpasuteascrBa PO ot 29 Junc 1995, No. 633 ‘O
Pa3sBHTHH JIH3KHIA B  HHBCCTHIHOHHOR JACATCALHOCTH', confirming the ‘BpemcHHoe
NOJIOKCHHE O JH3KHIE . PAVILODSKU 1995: 31 has shown that the regulation is indeed about
finance leasing). The synonymous usc of ¢duHancoBas apcipa and susuHr was probably
modelled on the Belgian royal decree on enterprises practising financial leasing, where the two
terms are also used as synonyms (ISCENKO 1997: 47). The concept of finance lcasing was

introduced into the second part of the Civil Code under the heading ‘duHancoBas apcHia
(nu3unr)’ (Chapter 34, § 6 GK RF 11 1995):

Mo potosopy duuancoBOA apeHabl (JOIOBOPY JIMSHMHIA) JPCHAOAATE!L OBAIYCTCH
HPHOOPCCTH B COOCTBEHHOCTL YKA3aHHOC 2pPCHIATOPOM HMYILECTBO Y ONPCACICHHOIO
HM TIPOJIaBIIA H IIPCAOCTABHTL APCHAATOPY ITO HMYHICCTBO 3a

IJIATY BO BPCMEHHOC BIIAJICHHC K HOL30BAHHE JUIS NPCTIPHHAMATC/ILCKHX nedcd |...)
(An. 665 GK RF I1 1995).!%

The question of whether this definition covers only financial leasing or both financial and
operating leasing is disputed. ISCENKO claims that the fact that this definition presupposes the
presence of three partics — lessor, lessee, and manufacturer — shows that the law recognizes
only financial lcasing as m3uur. Also, the stipulation that the property has to be acquired anew
for each transaction excludes. in his view, certain varictics of leasing — not only onie paTuBHLB
/mM3uHr ‘operating leasing”, but also  peBonbBepHbId  aM3MHT ‘revolver leasing”, and
BO3BpaTHLI JIM3KWH ‘returnable lcasing’ from the definition of su3uur in GK RF 11 1995
(15¢enKo 1997: 48) which. because of the basic status of the Civil Code, is valid generally: ‘sece
OTHOIICHHA. HC NomMIapaiime nofl cepy nefiersun naparpadga 6 rn. 34, odHimaabHo
JIM3MHIOM IPH3HABaTLCA He OynyT' ‘all relations that are not covered by paragraph 6 of chapter
34 will not be recognized officially as leasing” (ibid.). M(11xR 1997: 178, however, holds the
view that Art. 665 covers operating leasing as well as financial leasing since it does not mention
certain specific clements of financial leasing agreements such as their irmedeemability during the

basic lease period. GAZMAN 1997: 115 mentions that oncpatuBHbLIlt aM3nHr is regulated in

*® '1n an agreement of financial Icase (lcasing agreement) the lessor undertakes o acquire the property indicated
by the lessee from a manufacturer appointed by him and let this propenty to the lessee for a fe¢ 1n tlemporary
possession and use for entreprencunal purposes.”
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chapier 34 of the GK RF. In any casc, in the case of the POLOZENIE 1996 there is no doubt that
the legislator intended nu3unr to refer only to financial leasing: it was clarified by the Russian
government in an official note to point 6 of the PoLOZENIE 1996 (MCLLER 1997: 178), and that

gencrally smaunr is used to refer to financial leasing (in BJuS 1997, for example, under the
entry sHauHr the reader is referred to the entry gorosop duHancoso#d apeHnbl). Thus JaH3HHET
has a diffcrent meaning from Engl. leasing. It remains to be seen whether the new law ‘On
Leasing’ (‘o an3unre’) will introduce a broader definition of anaunr. The draft of this law has
passed the first reading in the Duma and is currently being revised. It appears from BUTKEVIC

1997 that the meaning of masunr clearly refers to <huHaHcoBbIt nHaunr. It has also been
mentioned that the draft introduces an article on 8o3spaTHhLit auHr (ibid.).

The adjective im3uHrosod is commonly used in the phrase Jn3uHroBas Komnanus ‘leasing
company’ (mecaning a company that specializes in lcasing machines and equipment to other
companics): ‘ecan 8 KoHile 1994 r. B cTpaHe GbUIO BCETO HEThIPE pealbHO paboTAIONIMX
JIHIHHIOBBIX KOMIaHHHK [...], TO cerous uX HacuuThBacTCa Gosce mBamia™ nsatv' ‘while at
the end of 1994 there were just four genuinely active leasing companies in the country [...],
today there are more than 25° (EZ 17/96: 12). *eATeNbHOCTh JIH3HHIOBLIX KOMHaHuil is
included in the list of activitics that require a licence (POSTANOVLENIE 12/1994). JIuaunrossih is
also often uscd with the nouns

* JEATEJLHOCTDL ‘activily’: ‘NpasoBO¢ NIPOCTPAHCTBO JUIN JIH3HHMOBON JICATE/NLHOCTH B
Poccun’ ‘legal space for leasing activity in Russia® (PAvLODSKD 1995: 31),

» obopygoBaHHe ‘cquipment’:  ‘HOPANOK  OTPAXCHHS  CTOHMOCTH  JIW3HHIOBOTO
OGOPYROBAHHA B CTATHCTHUYCCKOR OTUeTHOCTH' ‘a way to reflect the cost of the leasing
cquipment in the statistical accounts’ (EZ 26/96: VIII),

+ uHdpacTpykTypa ‘infrastructure’: ‘1995 cran craproBbiM A8 WIHPOKOIO Pa3BHTHA
JH3HHIOBOR HHOPpacTpyk1ypsl’ ‘1995 has become the starting year for a broad development of
a leasing infrastructure’ (EZ 8/96: 3),

* pbIHOK ‘markcl’: ‘Ha JIH3MHIOBOM phIHKC paGoTacT Tonbko «barrma»’ ‘only “Baldiz™
works on the leasing market’ (EZ 8/96: 3)

* HMYLICCTBO ‘property’: ‘CyMMa, BO3MCHIAIOIAA CTOMMOCTD JIH3IHHIOBOI'O HMYLUECTBA'
‘the sum that compensates for the cost of the leasing property’ (VREMENNOE POLOANIE 1992,
Para. 1,p. 19)

» oncpausu ‘operations’: ‘KpcawTHas opraHusams [...| Bnpase ocymecrsasm, |...]
JIH3HHTOBhIC onepaiMK’ ‘a credit organization is entitled to carry out |[...] leasing operations’
(FenZoB 1995, Art. 5).

The plural form of au3uHr is used: *Bce o miu3uurk {...] npocto dblodepcbie caenky’ ‘all
these leasings are just futures transactions’ (MN 13/96: 33). Apart from aM3MHrORaTESb,
NH3HHIONONYHATC L, and JINIHHINOBLIA, JIM3HHIYeMbIA ‘lcased” has been denved from auauur:
‘N0AHOE  BOCCTAHOBJICHHE JIM3HHTYeMorv oGopvioBadns® ‘full restoration of the lcased
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cquipment’ (£Z 8/96: 3). Jluauuryemniit might be expected to be part of a verb ending in -
oeams. This form, however, is not attested, a fact which points to the question of the borderline
between inflection and derivation. Many abbreviations have also been derived, including
JluseBpona (for ‘EBponeitckas accoumainsi JIM3HHIOBBLIX KOMIIaHui', sce BEL.OV 1996a: 46),
Bartims (for ‘Barmwiickult smammnr’, sce EZ 8/96: 3), and MYJIWU3komnauu (for

‘MockoBckas Y HuBepcaibHan JIM3HHIOBas KoMnaHus', sec BELOV 1996a: 48).

(vi) Jucrunz, deaucrnunz ‘listing’, ‘delisting’
Listing refers to the contract between a firm and a stock exchange covering the trading of that

firm’s secunities on the stock exchange (WEST 1985, s. v. listing of securities). JIucTunr and
nesiMcTHHT are recent borrowings from Engl. listing and delisting, not included in O2t0v and
Svipova 1992, Komaova 1995, or TS 1998.'* They have been introduced into lcgal
dictionaries (J1RE 1995; TBS 1996, s. v. iMcTHHT, iesmctvrr) and are also used in legistation:

Gounonasi GHPXKA CAMOCTOATESILHO YCTAHARIHBACT NPOLUCAYPY BKIKOUYECHHS B CIIHCOK
REHHLIX Oymar, ROMAYINEHHBIX K ot')Tpamcnum Ha OHpXe, OpoUERypY JIHCTHHIA H
aesmcruura (An. 13 ZoRCB 1996).'*

Jlncvnr is also discussed in legal studies. Mu."CAKOVA 1996: 87, for example, discusses
peculiarities of the German and the American concept of listing and delisting, and concludes
that thc German rather than the American model should be adapted to Russian law. Only
relcased secunties that have becn registered at the stock cxchange can be sold and bought
according to a kynas-nposaxka (‘buy and sell’) contract. Shares that have not been ‘listed” are
sold ‘c npuiaeka’ (‘over the counter’), on the ‘street’ market (JURE 1997, s. v. auctunr).
Henuerwnr refers to the climination of shares from the stock exchange list by decision of the
stock cxchangc or the company itself, which means the deprivation of the privilege of aucTunr
forever. [deamcTunr is carried out if the shares no longer exist, or if the company has gone
bankrupt. or if the public allocation of shares is very small, or if the company has violated the
regulations on auctunr (JURE 1997, s. v. neamctunr).

(vii) Penmunz ‘renting’

This term is a recent loan-word from Engl. renting which has not been included in Komna.ova
1995, OG0V and SviEpova 1997, or TS 1998. It refers to one of the three forms of leasc.
namely a short-term leasc. Here, in contrast to a su3uar contract, the lessee has no right to

acquire the machine or equipment after the leasing period:

'® NOVYE SLOVA-80 1997 has nucTiHr only as ‘pacniedaTka MaIIWHHOTO TeKCTa Ha IpAHTepe” (5. v.
JTHCTHHT ).

""" *The stock exchange determines independently the procedure of introducing secunues that are admitied to the
stock exchange mto the register, the procedure of hsting and detisting.”
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KpatkocpouHad apcHia MallfH M OGOpYNIOBaHMs G¢3 1IpaBa HX 10CACAYIOUIETO
nproOpeTenns apenatopamu (JURE 1997, s. v. penynr).'*®

The adjective pcHTHHIOBBIA ‘renting’ is also used, in expressions such as peHTHHrOBOe
obulecTBo ‘renting society’ (BJUS 1997, s. v. peHTunr).

(viii) Toasunz “tolling’

This loan-word from Engl. tolling has not been found attested earlier than Apnil 1997, when
it was introduced into Russian legislation with the regulation *‘On Some Questions About the
Taxation of “Intemal” and “Extemal” Tolling’, issued by the Ministry of Finance (P1s"M0
MINFIN 4/1997). The document itself does not define the meaning of Tonnuur, but in an article
headed *Tonnuur — Haxomka npouspoautencit’ ‘Tolling, a godsend for producers’ it is
descnbed as

CNOCOG OPraHH3alMK TIPOKIBOACTBA, OCHOBAHHbLIA Ha Pa3sfC/ICHHA TOBAPHO-ChIPLCHbIX
NOTOKOB H {1epepaloTKe aBaibyecKoro cbipbs ‘a method to organize production that is

based on the division of production lines and the processing of raw materials’ (EZ 22/97:
18).

This kind of production organization is widespread in other countries. When it was introduced
into the Russian economy, the English term tolling was borrowed together as well. The
adjective To/uIHHTOBOA is also used, in the expressions ToJuiHHroBas cxema ‘tolling scheme’
and ToUTHHIOBBIE onepalyy ‘tolling operations' (EZ 22/97: 18).

(ix) Paxmopune ‘factoring’

Under a factoring agrecment, an enterprise which has supplied goods or services to
customers on credit will transfer to the factor (often a subsidiary of a bank or other large
commercial organization) the right to receive payment from those customers, in retum for an
immediate cash payment. The factor will pay a discounted price for undertaking the collection
(BRADGATE 1995: 507). The growing importance of factoring as a means of financing
intemational trade is reflected by the fact that in 1988 UNIDROIT (IOHUOPYA)
(Intemmational Institute for the Unification of Private Law) adopted a draft convention on
intemational factoring ( BRADGATE 1995: S08: BSR 1995a: 64; £Z 20/96: XXII).

The concept of factoring was introduced into the Russian legal system as ¢axktopunr (EP
1994, s. v. daxtopunr) or daktopunr (BES 1994, s. v. dakTopunr ) — only the former
gained acceptance — in the carly 1990s. when the first Russian banks joined the ‘Factors Chain
Intemational® (®aktops Uehn Hurepuediunn, see RE 1995, s. v. chakTopHHr). an association

of factors from 27 countries. The first legal document 1o use the term was the Pis“vo0 1992: *K

** *Short-term lease of maschines and equipment without the right of their subsequent acquisition by the
lessees.” See also the entry in BJUS 1997, s, v. peuTenr.
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onepaimaM 06aHKo0B, 00NaracMbiM  HAIOMOM Ha AROGABJACHHYK) CTOHMOCTbL, OTHOCATCH
CJICYIOILHC OlicpalMl ¥ YCIyTH: |...] dakropurrossic onepaimu’ ‘the following operations
and services arc attributed to bank operations that are taxed with surplus tax: [...]° (p. 5). The
term 1tself has not yet appcared in Russian laws, but it is commonly used in other legal
documents (see, for cxample, the model of a nOroBop 0 HPOBCACHHK (PAKTOPHHIOBLIX
onepaimi ‘factoring agreement’ in BNes 1996: 506-8), legal commentaries (GK RF 11
KoMM. 1996: 434-50), lcgal dictionarics (JURE 1997, s. v. cpakTopunr, SKoMm 1996, s. v.
cdaxTopunr), and specialized ncwspapers (sce, for instance, the articles ‘Bosmoxnoctn
daxTopunroBhix oncpait’ in EZ 20/96: XXII, and ‘Ha nomoim, oTeqeCTBCHHLIM
KoMnasusM npuaet daxtopuur’, in EZ 27/96: 9). In the 1995 Civil Code the concept of
factoring is regulated in some detail (Arts. 824-33 GK RF 11 1995); however, it is there called
‘PHHAHCHPOBAHHC NOA YCTYIIKY JICHCXHOTO TpeOoBaHus®, a term which is unfamiliar to the
Russian terminology of economic law. The legal commentary on the relevant articles states that
what is meant in the law is pakTOpHHT: ‘onepaii, obosHaYMacMble 0GbMHO Kak “dakTopuH™”
‘operations, which are usually called “factoring”™’ (GK RF Il KomM. 1996: 435), and uscs only
this term in its explanations. In GK RF II KoMMm. 1997: 390 it is also mentioned that the
regulations of Art. 824-33 GK RF 1 1995 take into account the regulations of the convention
on intemational factoring. Scc also £Z 1/96: 96: *joiunop PHHAHCHPOBAHAA 1101 YCTYIKY
RCHCXHONO TPeOOBaHMA, GoJibille H3BCCTHLIR MO HMeHEM “dakTopunia™ . It has been pointed
out that the drafters of the law intended to avoid foreign terminology, which in some cases,
such as dakTopunr, led to the introduction of uncommon and long terms (MAKOVSKD 1996:
103). Many legal scholars agree with this practice of avoiding foreign terminology (ibid.), and
it1s also explicitly recommended in textbooks on legislative technique (for example, KERIMOV
1991a: 97). The term HHAHCHPOBAHKC TTO]I YCTYIIKY ACHEXHOMO TpeGoBaHus is reminiscent of
the legal concept of yetyika tpeGoBanna (neccus), which is regulated in Arts. 388-90 GK
RF 1 1994. The terminological closeness of the two concepts has led to some confusion in legal
practice. as in the two cases the lcgal relationships hetween the pantics involved are of a
different nature (VORONIN 1997: 15).

The meaning of Russ. daktopuur basically corresponds to that of its source. Differcntiation
between different kinds of factoring agreements is also reflected in the Russian regulations: for
cxample. non-discourse factoring corresponds to daxTopuHr Ge3 npasa perpecca (BSR
1995a: 60-1), split factoring corresponds to apoOubtt daktepunr (BSR 1995a: 62), and
discounting factoring corresponds to cornatucuue 06 y4yeTe (IHCKOHTHPOBAHHH) CUETOB-
dakTyp (BSR 1995a: 63). In order to express today's meaning of factor (what in pre-
Revolutionary times was called a dakrop; see above, p. 66-7), the compound daxTopbank
(scc, for exampie, the model factoring contract in BzNes 1996: 506-8) or ¢akTop-Ganx (for
instance. EP 1994 s. v. dakTopunr; BLOCHIN 1995: 26) is used. This usage reflects the fact that

in Russia factoring agrecements are made almost exclusively with banks. whereas in other



00052009

137

countrics (with a longer tradition of factoring) a factor can be any large commercial
organization. From daxTopuHr the adjective dpakTopurrosniit has been derived, which is used
frequently, especially in the expressions ¢akTopuHroBbic onepaunn ‘factoring operations’
(BrLocHIN 1995: 26; £Z 34/96: 12) and dakTopuHrosoe obcyxHBanue ‘factoring service® (£Z
27/96: 9). Its ncgated form HedhakTOPHHIOBBII is also used: *OCHOBY poccHMRCKOIO 3KCHOpTa
COCTaBJIAIOT TaK HaibIBaCMblc HEAKTOPHHIOBBIC ToBaph! (chipbe)’ ‘the basis of Russian
export is formed by so called non-factoring goods (raw maicrials)’ — EZ 27/96: 9).

(x) @opgpetrnun ‘forfeiting’
This term has recently been borrowed from Engl. forfeiting. It is not included in KoteL.0ovA
1995, O%:60V and SVEDOVA 1997, or NOVYE SLOVA-80 1997. It refers to a method of financing

trade transactions in which the buyer (forfeiter) purchases bills of exchange from a creditor
and. in retumn for a discount, takes on the obligation to forfeit any claim for compensation if he
does not receive payment from the debtor (BSR 1995a:; 66: ARBES 1995, s. v. a forfait). The
forfeiter’s commission amounts to 1 - 1.5%. This procedure guarantecs the creditor against
any currency risk (BJuS 1997, s. v. dopdeitrunr). The meaning of dopdehtunr, as it is
defincd in textbooks and legal dictionaries, corresponds to the meaning of Engl. forfeiting.

Engl. forfeiting is a borrowing from Fr. a forfait. The latier was borrowed into Russian as
acpopde (EP 1994, 5. v. adopde), the former in the forms popdarunr (ARBES 1995,s. v. a
forfait) and opdelrurr (SKoMM 1996, s. v. dopdeitTunr), but only the last of these is
widely used. A number of new words have been derived from dopdeiTunr:

» Gopdeitrep ‘forfeiter’: ‘popdeRTHHP NpemIonaracT nepexof BCeX BHIOB PHCKa 10
AOJINOBOMY 00513aTCALCTBY K TIOKYyNaTe o Bekcens — cdopgefirepy’ *forfeiting presupposes
the transition of all kinds of risk connected with the promissory note 1o the buyer of the bill of
cxchange — the forfciter’ (EP 1994, s. v. popdemunr)

* Gopdedmunrospit ‘forfeiting’: pasmep dopdedTuHroboro prmka ‘the scale of the
forfeiting market’ (BSR 1995a: 70)

» Qopdeupyembiit “forfeited’: ‘pacueT HOMMHANBLHOR CTOHMOCTH  opde THPYCMbIX
Bckcedsicd' ‘calculation of the nominal value of the forfeited bills of exchange’ (BSR 1995a:
78)

* Qopdemuponanse ‘forfeiture’: ‘B xayecTse oGbekTa GOPPCTHPOBAHHA aKKPCIHTHBbI
IPHMEHAIOTCA peako’ ‘as an object of forfeiture a letter of credit is rarely accepted” (BSR
1995a: 68. 72). In BSR 1995a: 67, however, the form dopdeltuposanue is given, which is
also included in TBS 1996.

It should be noted that popdeTpyembit and dopdeTupoRanse presuppose a verb ending
in -uposams which evidently does not exist.
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(xi) @panuaisunz ‘franchising’

Franchising is a typical example of a number of cconomic concepts that were introduced into
the Russian lcgal system only in the carly 1990s as a result of the fundamental change in
commercial law which permits and stipulates the provisions for private business. The meaning
of dpanyafimnr basically corresponds to that of Engl. franchising. In both cases, regulations
provide for a contract allowing the franchisec (who may be cither a commercial organization or
a businessman), in retum for the payment of a fee, to supply the franchiser's products or
services, to make use of both his expertise and his tradename (and thus benefit from the
goodwill built up by the franchiser). and to share his intcllectual property (for the meaning of
Engl. franchising, sec BRADGATE 1996: 95 for the meaning of dpanuaisunr, scc GK RF 11
KoMmM 1996: 550-60 and Sosna 1997: 25).

The concept of franchising originates in American law; it was developed in the USA from
where it has sprcad to morc than B0 countries of all continents (SOsNA 1997. 26-8).
®paruadmnr is not included in Kotaova 1995, NovyE s1.ova-80 1997, or OZov and
Svipova 1997. Onc of the first instances of its usc is in DovGax” 1994. When franchising was

borrowed into Russian. three vaniants appearcd: ‘$paHiiHsHHEI (RNK Kax ero eue HashLiBaxT
dpanyaitsunr)’ (£Z 3/95:XI: the entries in EP 1994 and SKomM 1996 also give both forms),
and ¢pennatsunr, The latter, however, did not gain acceptance. ®pamunsunr has apparently
been borrowed by analogy with dpaniumza ‘franchise’. Franchisor and franchisee were
borrowed. too. Engl. franchisor was borrowed as ¢panuaizep (KoMtev 1995, s. v.
dpanuaisuHr). ppadnnsep (SKoMM 1996), and dpanuaitsop (VACKOVSKU 1997: 44). Engl.
franchisee was borrowed as c¢panuaitsn (JURE 1995, s. v. dpanuadiznoe npeanpusme),
dpariunsu (SKOMM 1996), and dpanuaiisuar (VACKOVSKU 1997: 44).'* However, the use of
cdpanuaiiunr, dpaHuadxp, and panuaiise soon began to predominate over the other forms
and have now clearly become the established terminology. It has been pointed out that the use
of oncpartop. axneH3RAT, gwiep. Puanan and others for franchisee is not acceptable as an
altemative to ppanyaiaun since these terms are also used in connection with other legal concepts
and therefore are not specific to the concept of dpanuafisuur (SOsSNA 1997: 25 n. 2).
Opanuaitannr and all its derivatives are declinable, with the exception of ¢panuaiisu: c.g.
‘KOHTPaKT MexXny dpaHuai3cpoM H 11aBHbIM ¢paHiaisn’ ‘a contract between the franchiser
and the main franchisec’ (DOVGAN" 1994: 23). From dpanuadisuur, c¢dpanuaisep, and
dpaxuaiizu. a number of new words and expressions have been derived:

» Opanvaitsuniosbil ‘franchising’: ‘pa3suTie dpaHuaf3HHTOBLIX  OTHOMIEHHI B Poccun’
‘the development of franchising rclationships in Russia® (EZ 2/97: 12): ‘npemipusmis
cpanuanisuxrosodl cetn’ ‘enterprises of the franchising network’ (EZ 24/97: 19).

'™ In BLINOV 1996 onepatop is used for Engl. franchisee: **“sapyGeximtit dpaiuafiep — poccAckHi
oneparop™” ‘a foreign franchisor — a Russian franchisec’ (p. 9).
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* Hedpanuafisunrossi®  ‘non-franchising’™:  ‘kommanun  (dpaHuak3MHIOBbIC M
nedpanyadsuirosbic)’ ‘companies (franchising and non-franchising)’ (DovGan” 1994: 112).

» dpanuadisuposats ‘to franchisc’: ‘Marasumbl [...] MoOryT cpanuaiisupoBath TOJIBKO
Npofiaxy NepcOHIbHBIX KOMNBIOTEpoB' ‘shops may franchise only the selling of personal
computers’ (DovGan” 1994: 112).

* Opanuafisuposaiue ‘franchising’; ‘HW3HauanbHBM DPaHYaRIMHE GOJICC CJIOXKCH. YCM
dpanuafsuposanne GusHeca’ ‘primordial franchising is more complicated than franchising a
business’ (DovGan” 1994: 39).

o OpanvafisHbit ‘franchised’: ‘Takue dpanuaisubie NPeMPHATHS ICACTBYIOT MO BCEMY
mupy’ *such franchised businesses exist throughout the world’ (£Z 9/96: 15-I11).

* [pcnanpuame-gpanuaitan ‘franchisce enterprise’: *pucku s npeanpustus panyaisu’
‘risks for the franchisee enterprise’ (DoviGan’ 1994: 29),

¢ ®paHuaiiau-napriep ‘franchisee parner’: dpaHuaitsu-napTHepnt Gupmbnt «IC»" ‘the
franchisce partners of the firm “IC™ (£Z 4/96: 35).

» CyG-dpanuaitsunr ‘sub-franchising’ and cyG-dpanuafisep ‘sub-franchisor’: ‘B cy6-
dpanuatauHre cyG-hpaHuafisep TAKXKC OCBAHMBACT KAaKYK»TO ONPEACJICHRYIO TCPPHTOPHIO
‘in sub-franchising, the sub-franchisor also masters some temritory’ (DOVGAN" 1994: 24).

*  Kowmnanus-dppanuanscp ‘franchisor company’ ‘1440) komitaHuu-cpaHuaisepb,
oObeaunaBiuux Goace 60000 “cuunuir’-dpanyaiian”™ ‘1,440 franchisor companies, uniting
more than 60,000} franchisce-"units”™ (Sosna 1997: 27).

» CyG-cpanuaftsnnrossit ‘sub-franchising’: ‘cyG-dpaHuafisHHIOBbBKE OTHOIIICHHS® ‘sub-
franchising relationships’ (DovGan” 1994: 24).

The term dpanuafiaunr has not yet appeared in Russian laws, but it is regularly used in legal
practice (see, for instance, the model of a aorosop o ¢panuaitsunre ‘franchising contract’ in
TiICHOMIROV 1996: 489-92), legal studies (see, for example. Bimnov 1996 and VACKOVSKU
1997), specialized newspapers (see the articles ‘BOIMOXKHOCTH H  NpCHMYIECTBA
dpanyaitsunra’, £2 3/95: XI; and *‘CTouT Hauath ¢ dpanaiisunra’, £EZ 20/96: 44), textbooks
(the first one to appear in Russian was DovGan” 1994), and legal dictionarics (EP 1994 s. v.
cpanyaitsunr/ppantnnr; SKoMM 1996 s. v. dpannnsunr/dpanyadsnnr; JURE 1997 s. v,
ppantiadisunr, dpanuadizHoe npexnpuiTie). The concept of franchising was introduced into
GK RF 11 1995 (Arts. 1027-40). However, the term used there is KOMMEpYecKasi KOHIICCCHS
‘commercial concession’: ‘ONOBOP, Ha3BaHHLIA NONOBOPOM KOMMEPYECKOA KOHUeCCHH |...]
H3BCCTEH 8 NMPaBe IPYIHX CTPAH MOJ aHITHACKKUM HasBaHMeM “‘¢paHuaiiavnroM™ ‘the contract
called commercial concession is known in the law of other countrics under the English name
“franchising™" (MAKOvVsKU 1996: 105-6). Most legal studies investigating the regulation in GK
RF 11 1995 usc the term dpaHyafisuHr: ‘aHasms craTch ra. 54 TK He ocTaBIsCT COMHCHHA B
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TOM, YTO peyb B HeRt HieT o dpaxuafiaunre” (SOSNA 1997: 25).'% This is even truc for legal
commentaries (for example, GK RF II KoMM. 1996: 550-60). Franchising is a contractual
business arrangement in which the franchisor, an enterprise. grants an independent franchisce to
use its trade name or trademarks and to use its system for operating the franchisee’s enterprisc.
The franchisor also provides the franchisee with training, technical assistance, and access to
know-how in the management of the franchised enterprise. In retum, the franchisee agrees to
operale its business in conformity with the franchisor’s system, and to make payments to the
franchisor (WiSSELS 1996: 512; BRADGATE 1995: 95). These clements are all covered by the
regulation in Arts. 1027—40 GK RF 11 1995. However, there are some differences between the
meaning of Engl. franchising and that of ¢ppanuaisnnr as regulated in the civil code. In Ant.
1031, for example. the rendering of continuous consultative assistance by the franchisor to the
franchisee —regarded as an essential clement of franchising in America — is formulated only
as a discretionary obligation which may be set aside by the contracting parties (Art. 1031 Para.
2). This and some other minor particularitics in the regulation demonstrate that the definition in
GK RF 11 1995 is rather broad in that it may also cover commercial transactions that in other
countries are clearly not considered franchising (GK RF 11 KoMM. 1996: 554-5; WIssi.s
1996: 512). In gencral however there is no doubt that the drafters intended to introduce a
concept of franchising close to those of other countries (Wissr1s 1996: 512), and it seems
appropriatc that legal scholars often refer to Arts. 1027—40 as dpanuaiiauur, given that the
main clements of the meaning of franchising are covered by the Russian regulation. The
question now arises why the legislator chose the temmn koMMepueckas KoHileccus instead of
cdpanuaizunr. The status of franchising as a legal institute is generally a disputed issuc.
Whereas in American law franchising is regarded as a special and independent variety of
commercial transaction, French (and. to some extent. Italian) law considers franchising a form
of commercial concession'® and even regards the American concept of franchising as a variety
of the European concept of commercial concession with some local modifications (BarDi 1988:
134, 140: Sosna 1997: 29-30). Both the concept of kommepueckas koHiieccus and the one of
dpanuaiaunr belong to what are called exclusive contracts: one party offers the other the right
to the exclusive spreading. distribution, advancement, and sale, of its products in a certain
territory the borders of which are determined in the contract. The obligations and mutual
restrictions the two partics take upon themselves in a contract of commercial concession are in
many respects the same as in a franchising contract. However, there are some important
differences, too. First, the concept of commercial concession is traditionally connected with the
selling of products, but not with the rendering of services (Baini 1988: 136). Second, a
franchisee has the right to produce products or services that are identical to the ones produced
by the franchisor (SosNA 1997: 30). Thirdly, and maybe most importantly, the degree of co-

1% * An analysis of the articles of chapier 54 GK lcaves no doubt that they arc about franchising.”’
% The term commercial concession (Fr.: distnbution commerciale) 1s 1n current use in the laws of some
European countnces, in particular France. Belgum, and Switzertand (SOSNA 1997: 29).
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operation between the two partics can be considerably higher in a franchising agreement than in
case of a commercial concession, which lcads SOsNA to conclude:

Toabko B cBOMX HH3IMX ¢opMax ¢paHyafIMHIT MMEET HEKOTUPOE CXOICTBO €
KOMMCPYCCKOR  KoHlleccHeA.  YeM  Oonbuic  oObeM  HCKJIIOMMTENILHBLIX  NP2B.

MPEROCTARAACMBLIX  (PAHYAICPOM  CBOEMY bpaHuafiiH, TeM JaILIHC  YXOJMT
dpaHuafIMHT OT KOMMCPYECKOR KoHlleccuet (SOSNA 1997: 30).'%2

This third point is given even morc weight since the form of franchising that in recent years has
spread most widely from the USA to other countrics (including Russia) is what is called in
Russian *“Ou3nec-opmat” dpanuaf3nHr’ ‘business-size franchising' (Sosna 1997 30).
Hcre, the franchisor offers the franchisee not only the whole complex of exclusive rights, but
also carries out directly the preparation of an all-round activity programme for the franchisee,
provides equipment, and assists with the planning of current operations, the creation of a
transport and storage infrastructure, and the registration of the franchisec’s legal status (ibid.).

The Russian legislator acted somewhat ambiguously. On the onc hand, franchising is given
the status of an independent form of contractual commercial arrangement which is regulated in a
scparate chapter, like other contractual arrangements. On the other hand. the chapter is headed
koMMmepucckas KoHiteccust which seems to suggest that the concepts of commercial concession
and franchising are considered identical. It can be concluded that the Russian legislator tried to
combinc the Amcrican meaning of franchising with its European status. This ambiguity
demonstrates the difficulties that may arisc when a concept originating in American law is
introduced into a legal system that is bascd on Continental-European law.

(xii) Xadpusz ‘hiring’

This loan-word from Engl. hiring is not in O%scov and Svepova 1997. Hiring mcans ‘to
purchase the temporary use of a thing, or to arrange for the labour or services of another for a
stipulated compensation® (WEST 1985, s. v. hiring). It refers 1o one of the three forms of
leasing. namely a medium-tenm lease: ‘cpenecpoyHas apeHaa uMyutectsa (0T 6 Mecsues o 3
neT)" ‘medium-term lecase of property (from six months to three years)' (BJuS 1997, s. v.
xafipunr). It can also refer to a medium-term credit whereby the acquired goods remain in the

ownership of the seller until the last pant of the money is brought in: the goods appears as the
matcrial security of the credit (ibid. ).

% *Only in its lower forms has franchising some rescmblance with commercial concession. The greater the

extent of exclusive nghts presented to the franchisee by the franchisor, the further franchising departs from
commcraal concession.’
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(b) Other loan-words

(i) Andeppaimep ‘underwriter'

The English word underwriter (like underwriting, sce above, p. 128-9) is used in the areas
of insurance and of banking. The entry on asneppafrmuur in BJuS 1997 (s. v. anupeppaditep)
also refers to those two areas:

JInno, ynomHoMoueHHOe CTpaxoBoi (llepecTpaxoBoll) oprasusaiMeft WIH CHHIMKATOM
«JlnoAna» IPHHHMATL Ha CTPAXOBaHHME (B TNCPCCTPAXOBAaHHC) PHUCKHM: OTBEYacT 3a

?)opuup(mannc cTpaxoBoro  (MCPecTPaXoBOYHOIO) noprens  CTPaxoBHUIMKE
nepectpaxosika) |[..] B GaukosckoR flesTesibHOCTH —  husMYCCKOE WM

IOPHIAMNECKOE JTHIO, FAPAHTHPYIOIIEE IMUTEHTY (T.C. BLOTYCKAIONICMY OGJMIAIHH WK
aKIMH) PaIMCUICHHC WX HAa PhIHKC Ha COFJACOBAHHBIX YCJIOBHAX 33 ClIEIHANBHOC
BoO3HArpaxacHue '™

In Soviet times, when the economic system of capitalist countries was investigated in specialist
literature, an underwriter was called nopmcHHK:

[epbuuHbil  pbIHOK  BKJKOYACT B ccOf  KOPIOPALMHM, BbLIIYCTHBLIHE aKIHH M
HHBCCTHUHOHHBIC 0aHKH, OCYUICCTB/IAIOLIMC IMHCCHOHHYKO ACATENLHOCTh, ABJIAACH
TOCDCIHHKAMH M «TIOMITHC THKaMM» (underwriters) B yroft oncpaimu (KOCEVRIN 1978:
49)."

Today underwriters cxist in Russia too, and the calque nogmcunk has been replaced by the
English loan-word angeppafrep which was first recorded in 1994 (EP 1994, s. v.
aHeppadiTep) and has since then become widespread. Like anicppamvur it is mostly used to
refer o the area of banking. An example of its usage is ‘OTHOIICHHS 3MHTEHTa M aHjicppaiTepa
OOPMIAKITCA IMHCCHOHHLIM cornatiieHneM win forosopoM’ (EZ 31/95: 8).'* Recently

anieppaitep has been introduced into legislation (Art. 2 STANDARDS 1996).

(ii) bapmep ‘barter’

The Engl. word barter means the exchange of one thing for another without money being
involved. Baprep was first recorded in 1990 (SP 1992, s. v. Gaprep) and soon began to
replace the traditional Russian term ToBapooOMeH, especially after autumn 1991, when, because
of hyperinflation and supply problems, barter became a widespread feature of Russian life
(Haupressy 1992, s. v. Gaprep). Baprep is one of the most widespread loan-words of the
1980s and early 1990s (SERGEEVA 1996: 45, KT AUGORODSKAIA 1996; 168). Mostly it has been
used to refer to trade between Soviet {Russian) enterprises (FErRM 1994: 189; sec also TS 1998,

' *A person who is authonzed by an insurance (re-insurance) orgamzation of the syndicate “Lloyd’s” to take
nsks on an insurance (re-insurance); Is responsible for the setting-up of an insurance (re-insurance) portfolio of
the insurer (re-insurer) |[...] In banking — a natural person or legal enuty that guarantees the issuer (i.¢. the issuer
of obligations or shares) 1o place them on the market according to agreed conditions for a special commission.”
1™ * A primary market comprises corporations that have issued shares, and investment banks that carry out an
emission activity in serving as mediators and “underwriters” (underwriters) in this operation.”

1% “The relavonship between the issucr and the underwniter is set down in form of an issue agrecment or a
contract”
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s. v. Gaprep). It has also been included in legal dictionarics such as EPF 1995, where its
meaning is given as ‘IPAMOA TOBApOOOMCH, Ge3 IPOBCICHHA ICHEXKHLIX pacdeTuB’ ‘direct
cxchange of goods without payment of money’.

Onc of the derivatives of Gaprep is Gaprepusaliua: ‘CIMHCTBO POCCMM MOXET He
BhIICPXKATL BTOPOIO 33 NOCJCAHHE HECKOJILKO JICT HCHLITAaHHS GapTepu3aliueii H TOBapHbIM
neuirTom’ ‘the unity of Russia might not bear a second ordeal in the past few years of
barterization and shortage of goods deficit” (/zv. 18 Sept. 93). The carliest recorded example of
the usage of this word dates from 1992 (TS 1998, s. v. Gaprepusaumst). The adjective
OaprepHbit was recorded as carly as in 1963 in GLussArRY 1963, where barter agreemenis is
rendered into Russian as ToBapooOMEHHbIC CACIIKH Or GapTepHble cAcaKM. It is remarkable that
the adjective was attested carlicr abroad than Russia: according to NOVYE sLOVA-80 1997, the
carlicst cxample of usage of Gaprephbiit dates from 1973. FirM 1994: 152 mistakenly treats it
as a ncw word. baprepHuift is often used in the expression Gaprephas 3KoHOMUKa ‘barter
cconomy’ (EZ 9/98: 25). In civil law the traditional term mcHa ‘exchange’ is still being used
(sce. for example. Ant. 567 GK RF 11 1995). However, Gaprephas ciicsika is now also used in
legislation, for example in a decree of August 1996 (Ukaz 8/96), where BHeUIHCTOProBeic
GaprepHbie ciesiku ‘foreign trade barter transactions’ are defined as

COBCPIIACMBIC  IIPH  OCYIICCTHIICHHH  BHCIITHCTOPIOBOR  JICATCJILHOCTH  CACJIKH,
NPCAYCMAaTPHBAKOIIMC OOMCH 3KBHBAJICHTHLIMH 110 CTOMMOCTH TOBapamH, paloTamH,
YCNYramMu, pcayibTaTdMH HHTCIUICKTYAIbHOR ACATCILHOCTH (Aajicc HMCHYCTCH —
OGaprepHeie ciienxkd). K OaprepHbiM cieikaM  HC  OTHOCATCH  CRCJIKH.
HPCAYCMATPHBAIOIHE HCIIQUIL30BAHHE TIPH HX OCYLIECTBJACHHH JICHCKHBLIX WIH HHBIX
IUIaTeXHBIX cpeacts (Art. 1).1%°

There are two differences between the legal meaning of Gaprep and the one of McHa. as used
in legislation. First. Gaprep usually refers to foreign trade transactions. So far, all legislation
using the term GaprepHas cnenxa is concemed with foreign trade relations (for cxample.
POSTANOVIINIE 10/1996). The same is true for legal analyses: ‘GaprepHbic oflcpall BO
BHeutHe i Toprosiie Poccun® *barter operations in Russia's foreign trade’ (EZ 22/97: 26);
‘HTOIH BHCIIHCA TOproriH Poccur B pamMkax GaprepHbix oncpaiHit’ ‘results of Russia’s
foreign trade within the framework of barter operations’ (EZ 23/97: 18). In contexts other than
legislation Gaprep is mostly used to refer to the intemal Russian cconomy (for example £2
9/98: 25). Second. the range of objects that can be exchanged is considerably broader in casc of

a GaprepHas caenka (including goods, work. services, and the results of intellectual activity)
than with mcha. which is only about goods:

'™ *Transacuons, carmied out by the realizauon of foreign trade activity, which foresee the exchange of goods,
work, services, or the results of intellectual activity equivalent o their cost (hereafier called barter transactions).
Transactions that (oresee the use of money or other means of payment for their realizaton are not considered

barter transactions.” Another example of the use of GaptepHbifl in legal documents is TIPOVAJA PROGRAMMA
1997, Mara. 7.6-7.
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Mo noroBopy McHbI Kaxaas U3 cTOPOH 00R3YCTCA NiepelaTs B COGCTBCHHOCTD IPYTON
CTOPOHS] OJIHH TOBap B 0OMcH Ha ipyro#l (Art. 567 Para. 1 GK RF 11 1995).'*"
The meaning of Gaprep corresponds to that of Engl. barter in as much as the latter also
includes both goods and services (WEST 1985, s. v. barter).

(iii) Bayuep ‘voucher

Engl. voucher means a ‘document that serves o recognize a liability and authorize the
disburscment of cash’ (WEST198S5, s. v. voucher). The loan-word Bayucp is the unofficial and
widespread name for npuBaTH3anMoHHBM 4eK ‘privatization cheque’, a security with a nominal
value of 10,000 roubles that was given to all Russians living on Russian territory on 2
Septecmber 1992: ‘B NpeRCTABJICHHH HAaCCJICHHS Bayucpbl ObUIH CHMBOJIOM BECOMOCTH JOJH
rpax/iaHHHa 8 o0ICcHapOIHOR coGeTBeHHOCTH. ‘in the conception of the population vouchers
were the symbol of the ponderability of the citizen's share in the national propenty’ (EZ 49/97:

§). Bayucp became increasingly popular from summer 1992 on, and an effort was made to
promote the official term npuBaTH3aiMoHHLEE ek (for sources, sce KARPINSKAJIA 1993: 61).
This mcaning of Bayucp differs from Engl. voucher. From payuep both sayucpHnit (FErM
1994: 152: KITAJGORODSKAJA 125; 154) and sayucpusauma have been derived: ‘easa maun
HOABHAUCH Bayuepbi (1IPHBaTH3AIIMOHHBIC UYCKH), KaK BO3HMKJIO CJIOBO BayucpHiailua® ‘as
soon as vouchers (privatizing cheques) appeared. the word voucherization came 10 risc’
(quoted from KITAIGORODSKAJA 1996: 108; sce also KARPINSKAJIA 1993: 61). Other recent
derivations from Bayucp arc Bay'icpucT ‘dealer specializing in vouchers’, BayuepHHk ‘buyer-up
of vouchers’, and Bayucponcpxarens ‘voucher holder’, all of which were first recorded in
1994 (TS 1998, s. v. BayuecpHcT; Bay'CpHHK: Baytcpoaepxkateas). In 1994 a second meaning
of Bayuep emerged, which is not given in KARPINSKAJIA 1993 and OZEGOV AND SVEDOVA 1993:
TYPHCTCKHR Bayuep ‘tourist voucher’ (Popcasova 1995b: 62). The federal law *On Tourism’

introduces the term TYPHCTCKHA Bayuep: ‘NOKYMCHT, YCTAHARIIKBAKUMMA NPABO TYPHCTA Ha
YCJAYTH., BXOMAHMC B COCTaB Typa. K NOATBCPXIAAKMIMA hakT #X oKasaHus' ‘a document that
cstablishes the tourist’s right to services belonging to the tour, and confirming the fact that they
have been rendered” (Arnt. 1 FEDZoOTD 1996). In a commentary on this law this innovation is
described as necessary to cnable the country to take part in the ‘civilized tourist-market”:

CAROXHBI HOHATHS “TYPHCTCKHA NPOAYKT ™ WIH “TYPHCTCKHA Bayucp” RCHCTBHTCJILHO

HCHPHBBLIMHL! JUIS POCCHACKOIV 3aKOHOMATENLCTBA (OCOGCHHO INOCHKE  KCHATbHOR

IIPAKTHKH “"HCYAAYHOIO BJIOXKCHHA Bay'CPOB OT IIPHBATH3ALMNK ), HO 6C3 HBKX HE MOXCT

OOXOMHTLCS  MCXKIYHapOIHLIA TYpH3M. [lpHHMMan 3TH HOBalMH., Mbl BXOAHM B
0B EZ2/97:45).""

UMBHITH30BAHHBIA TYPHCTCKHA PLIHOK ( : 45).

¥ *In an exchange agreement cach party undertakes to pass goods into the ownership of the other party 1n
cxchange for other goods.”

1% *The expressions “tounst product™ and “tounst voucher™ are indeed unusual for Russian legislation (cspeaially
after the unfortune cptsode of the “unsuccessful investment in pnvatization vouchers™, but international tounsm
cannot do without them. By accepting these innovations we enter the civilized tounst-market.”
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(iv) Ogppuiwp ‘aoff-shore’

As an economic term, Engl. off-shore can have several meanings, including ‘to be located
beyond the sca border, transoceanic: foreign® ‘a financial operation implemented in foreign
countries’, ‘not being subject to national regulation (particularly with regand to tax regulations)’
(PoXasova 1996: 47). When off-shore was borrowed into Russian, several variants appcared:
od-op (JURE 1997; SKomM 1996), oddiop (EZ 24/96: 23-XV; TBS 1996), odrop or
ogp-utop (for both sce KITAIGORODSKAJIA 1996: 175), forms that are used cither as a noun (TBS
1996, s. v. odpunop) or as an adjective (BES 1994, s. v. ogpd-mop). The Russian term is
uscd to refer to intemational financial centres, and to certain banking operations. Mostly it is
applied to territorics where credit and other (national and foreign) institutions carry out
transactions with non-residents (foreign natural persons and lcgal entities) in a currency other
than the one used in the given country; for an institution or company registered in an ogpdnop
centre a particularly favourable tax regime is created. up to full exemption from tax (BJuS 1997,
s. v. oduiop; EP 1994, s. v. uewtpnt odpd-mopabic). The term is also used to refer to
companics of intemnational law that act in a tax-free zone (ibid.). The adjective odpd-1uopHbI is
also used and has been defined as *He nonagaonpal noa HalkoHasbHoe peryaupobanuc’ (EP
1994, s. v. opp-mopuntt, ARBES 1995, s. v. off-shore). It is often used in combination with
the nouns uenTtp ‘centre’ (‘ceTh 3apyGexnbix odpuiopHbx ucHTpos' — EZ 24/96: XV),
TEPPHTOPHY ‘territory’, or 30Ha ‘zone'. The main component of the meaning of odpdinopHnEl
can be described as Geswanorosbift ‘exempt from tax’, by which it is sometimes replaced (for
cxamples. PODCASOvVA 1996: 47). Particularly common is the phrasc oddinopHas kommanus
‘off-shore company’, naming a company that is registered in an off-shore territory (EP 1994, s.
v. KoMnauus opd-1opHast; see also PODCASOVA 1996: 48).

(v) Puaamep ‘realtor’

Engl. realtor is an American term for an agent dealing with real estate. The cormresponding
term in British English is estate agent. Realtor is derived from Am.Engl. realty (immovable
property). The terms puanrep and pHasTepekast AeATeILHOCTL were borrowed into Russian
when market reforms were introduced: ‘™M NOHATHA BO3HMKIIH BMECTE C PLIHOYHOH
3KOHOMHKO# H yXe NPOYHO BOIILIH B Hallly X H3HbL ‘these concepts appeared together with the
market economy and have alrcady firmly entered our life” (£Z 50/96: 27). Engl. realtor has
produced the Russian doublets pyasrrop and puarrep. So far, there is no sign of onc form
superseding the other. According to an article in £Z headed *Pusnmep = puarrrop. TpeGoBanus,
emubic 1 Beex” the choice of form is a *matter of taste’ (neno skyca) (EZ S0/96: 27). The
term puartep has been used in legal documents (for example, POSTANOVLENIE 12/1994, where
PHATTOPCKas ACATENLHOCTL is mentioned), textbooks (such as KRAEENINNIKOV 1995), legal
and economic dictionaries (EP 1994, TBS 1996, BES 1994), and specialized newspapers (for
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instance. the articles ‘Puasrrep Ha nosepue’, MN 3/96: 27; and ‘Puasrropst o6 beguusiiores’, EZ
8/95: 26). In November 1996 a decrec was issued by the Russian govemment to cnact the
MonoxcHAE O JIMLCH3HPOBAHHK PHATTEPCKOA ficaTeIbHOCTH ‘On the Licensing of a Realtor’s
Activity’ (POSTANOVLENIE 11/1996), where puasrrepckas aesTesibHOCTS is defined as

OCYLICCTBIACMAS IOPHITHUCCKHMH JTHILAMK W MHTMBHIy&IbHLIMH [IPCIIPHHHMATCIIRMH Ha
OCHOBC COTTIAICHWA C 3AMHTCPCCOBAHHLIM JIHIOM (IMGO 110 JIOBEPCHHOCTH)
ACATEIILHOCTD 110 COBCPLICHHIO OT €0 HMCHH M 32 €10 CYET JIHGO OT CBOETO HMCHH, HO
332 CUCT H B MHTCPECaX 3aMHTEPECOBAHHOIO JIMIA I'PAXAAHCKO-IIPABOBBIX CAENOK C
JEMCJIHBIMK  YUaCTKaMH. I1aHHAMM., CTPOCHHAMH, COOPYXCHHSMH, XWILIMH M
HEXXMIIbIMK [IOMCUICHHAMHK H [IPaBaMy Ha HHX.'”

Puanrep occurs in the name of the organization Poccuiickas rubaus prastrepos ‘Russian
guild of realtors’ (MN 3/96: 27; sce also EZ 8/95: 26, where it is called *Poccufickas 1wibaus

prarropos) founded in 1992 (EP 1994). The meaning of puasttop is commonly described as
‘arcHT [0 NPojlaxe HEIBIKMMOCTH' ‘agent in selling immovable property® (EP 1994, sce also
PobCasova 1994b: 53), which corresponds to the meaning of Am.Engl. realtor. SArOSNIKOV

1997: 41 uscs the example of puarrrep to demonstrate a change of meaning that in his view has
occurred frequently in the recent borrowing of English words into Russian: while Engl. realtor
refers to a person dealing with the trade in immovable property, puantop is applied to an agent
who cxchanges appartments (‘ksapmpiniit Makicp-ooOmcHimk ). However, it has been shown
above that the legal meaning of puanTop comresponds to that of realtor. The profession of
puasrrop is regarded as something positive: ‘1O CYTH CBOCR PHITTOP ABAACTCS «TCPAIICBTOM»
HCIBIOK HMOCTH. NNOMoras COOCTBEHHHKY petliaTh psll OCTpbIX npoGaeM’ ‘in essence, a realtor
is a “therapeutist” of immovables. helping the owner to solve a number of critical problems’
(EZ 23/97: 8). The adjective pusarepekuit is mostly used in combination with the nouns
ACATCIBHOCTL ‘activity” (EZ 26/96: 1X), komnauus ‘company’ (EZ 11/95: 1), Ouiuec
‘business’ (EZ 17/97: 25), and upma ‘firm* (MN 3/96: 27). The ncologisms dupma- puasrrep
‘rcal-cstate company’ (TBS 1996), puammop-npodeccronan *professional realtor’ (EZ2 17/97:
25), and puasrrop-Gpokep *realtor-broker’ (£Z 50/96: 27) arc also used.

(vi) Cnoncopcmeo “sponsorship’
The federal law ‘On Advertising’ introduced this term for the first time. Its mecaning is
defined as

OCYIECTBIICHHE FOPHAHUCCKHM HIH PHIHYCCKHM JTHIOM (CIOHCOpOoM) BKnana (B BHAC
NPeAOCTARICHHA  MMYIIIECCTBA, PE3YJIbTATOB  HHTCIUIEKTYANBHOR  ICATCJALHOCTH,
OXa3aHHA YCIIYr, NPOBEACHHA paloT) B ACATENLHOCTL APYTOro IOPHIIAHCCKOrO WM

" *An ativity camed out by legal enuties or individual entreprencurs on the basis of an agreement with an
interested person {or by proxy) about civil-law transactions in the interested person’s name and at his expense. of
1n the reator’s name, but at the expense and 1n the interest of the interested person, with plots of land, residental
and non-residental buildings, and the nghts to them.’
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dmKuccKkoro Jia (CIIOHCHPYCMOTD) Ha YCTIOBHAX PacNPOCTPAHCHHA CIIOHCHPYEMBIM
pEUIaMbI O CIIOHCOpE, €ro ToBapax |...]. (Art. 19 FEDZOR 1995)*%

The terms cnorcopeTso “‘sponsorship’ and croHcHpyeMbifi ‘sponsored natural person/legal
enlity’ arc new derivations from cnoxcop ‘sponsor’. Cnolcopetso has been recorded since
1986 (NovYE sLova—-80 1997, s. v. cnoncopeTso). The first recorded use of cnolcop dates not
from the 1980s, as is sometimes suggested (NOVYE sLova-70 1984, s. v. cnoncop: ULUCHANOV
1994: 72 KrYsIN 1996: 151; LARIONOVA 1992: 122), but from 1972 (Komaova 1995, s. v.
cnioncop). However, it is only since the late 1980s that the word has been used 10 refer not only
to a sporsor in a foreign (capitalist) country, but also (and predominantly) to onec in Russia.
The word quickly became widespread and has given risc to a relatively large number of
derivatiwes. including, apart from the two mentioned above

 CneHcupoBsams ‘to sponsor’: ‘aBMakoMnasun “Mapk 6" [...] cnocupyeT wkony’ ‘the
airfline “Mark 6" [...] sponsors the school® (AiF 5/93; sec FErM 1994: 175).

* Cncrcopbe ‘sponsor’: ‘HEyXC/IH Hallli NEBlibl GYIYT NETh TCNEPb HCKJIOMHTENLHO 110~
AHTJIHACTH, XKEJ1as MOHPABHTHCA HHOCMHOMY CIIOHCOPBLIO H 3apaGoTtaTth Bantoty?’ ‘will our
singers cow really sing solely in English, hoping to please a foreign sponsor and to eam |hard]
currency?’ (Pravda, 24/12-91).

o OupMma-cnioHcop ‘sponsoring enterprise’ {(LARIONOVA 1992: 123).

Engl. sponsor orginally meant ‘warrantor’; in the 1930s it acquired a sccond meaning,
referning to a person who pays for a broadcast programme in exchange for commercial
advertisng: and it was only in the 1960s and 1970s that the word was used with respect to a
person financing somcthing or somcbody (OED 1989, xvi., s. v. sponsor). It is the third
meaning that has been borrowed into many other languages, including Russian (SarosNIKOV
1997: 4°). In former times this meaning was covered by meneHaT ‘patron’, a word which
during tie Soviet period referred mainly to capitalist countries: ‘B 6ypXya3HO—HBOPHHCKOM
obuiecTe — GoraThil NOKPOBHTC/L HayK H HekyeeTs' (OZecov 1960). LARIONOVA (1992:
124) ponts out that although the word ‘had fallen out of active usage’, it continued to form part
of the Rissian vocabulary, mainly because of its widespread usc in literature and in translations
of foreign texts, Since the beginning of perestroika, however, it has been reorientated towards
Russiansociety (SP 1992, s. v. McueHaT). MeueHar, though a borrowing itself (from Germ.
Maecenct, as suggested by ULUCHANOV 1994: 72; or, according to SIS 1982, s. v. McucHar,
from La. Maecenas (Maecenatis)), is considered a Russian word — ‘cymectsyem 3a cuer
CNOHCOFVB, WK 10— pyccKu — MelieHaToB' (AiF 8/1991). This shows how much the question
of how ‘oreign a borrowing is felt to be depends on the time of borrowing and on whether

0 *The ralizaton of an investment (1n the form of property, the results of intellectual acuvity, the rendenng of
services, ¢ the carrying-out of work) by a legal entity or a natural person (sponsor) in the work of another legal
entity or mtural person (sponsored {natural person/legal enuty]) on condition that the latter spreads advertising
about the iponsor and his gonds.*
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another, more recent, borrowing with a similar meaning is competing with it. The question
anses as to why the FEDZOR 1995 introduces crioncop and not meueHar, despite a general
lendency in Russian legislation since the late 1980s to restrict the use of borrowings from
English, cspecially if there are Russian words available. In some cases, the usage of cnowcop
seems to suggest that this word is merely a new name for the same concept previously only
covered by McUEHAT: ‘MOMOrAlOT HaM K CTIOHCOPLI, IIPORNDKAIMIHE AEN0 TAKHX MELCHATOB
npouioro, kak MamoHTOB, Mopo3os {...]" ‘we are helped by sponsors who continue the work
of such patrons of the past as Mamontov, Morozov [...]" (J=vestija, 22 Nov. 1991: 11). While
KAKORINA 1996: 69 treats cnioscop and McleHaT as synonyms, a more detailed analysis of the
corresponding entries in OZEG0v and SVEDOVA 1993 (and 1997)*® and JURE 1997° and of the
use of these words in other contexts such as newspapers (‘cerofiHs KyabType no3apes HyKHb
MmeueHaThl” ‘today culture badly needs patrons’, Pravda, 9 Mar. 1990: 1; ‘axumoncpHoe
0bIECCTBO « MOCIHEPro» CTANO OIHAM H3 «30JI0THIX» CHIOHCOPOB PoccHicKoro osMMIHACcKOIo
komuTeTa' ‘the joint-stock company Mosénergo has become one of the “golden™ sponsors of
the Russian Olympic committee’, MN 14/97: 1) shows that there are clear differences between
the meaning of cnoticop and that of mcuenar. First, meuenar usually refers to a patron of the
arts or sciences, whereas the activity of a cnodcop is not restricted to any particular area.
Sccond, while the former does not seek profit. the latter invests money for this purpose, mostly
in the form of commercial advertiscment or tax reduction. Third, MelieHaT always refers to only
one person. while criorcop can also (and in fact in most cases does) refer to a legal entity such
as an enterprisc. Given that the law on advertising is aimed at natural persons and legal entities
doing business in all spheres of commercial life, these three differences in meaning make it clear
why cnoscop was given preference over MelcHaT.

(vii) Porouepc ‘futures’

A future transaction is a contract with the obligation to purchasce or sell goods or other
propenty (in particular stocks and shares) on an agreed day, at a price fixed in advance, which
will not he influenced by any fluctuation of the stock market. At delivery date the contract
holder (buyer) pays the seller the difference between markel value and the stated price if the
value of the commodity has fallen: if it has risen, the buyer is paid this difference by the seller.
In the cighteenth century the kind of transaction ‘KOria MCXY 3aK.TIONCHHEM H TOMOSTHCHHEM
CIIEJIKH NPOXOANT H3IBeCTHOE BpeMs® was called in Russian ‘@ rerme-caenxa’ (FEMELIDL 1902:
157); later this term was replaced by cpounas cicnka (SERSENEVIC 1994(1914): 238-9).
Kostomarov (1994: 83), in discussing the question whether the borrowing of dbroyepc was
useful (‘none3no’), mentions the Russian words npeonnara. 3aaaTok and npoiuiara, but not

™! “MeneHat — GOraThifl NOKPOBETEL HAYK H HCKYCCTR |[...]'; ‘Cnotcop — fmatio, opraHmiaims, HpMa.
BLICTYNaIONAnA KaK [...] pHHAHCHpYIOIAR cTOpoHa”.

22 * Menenar — GOraThift TOKPOBRTCL HAYK H HCKYCCTS |...]"; ' CNOHCOP — rPakaaHiH KAR 10PHIBINCCKOC
JRLO, yyacTeyollice B (PRHAHCRPOBAHAH KaKOrO-AHO0 MEPONPHATAN {...] B peKNnaMHbIX 1enanx’.
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cpouHan cacyika, which was the cstablished legal term. When, beginning in 1992, futurc
transaclions became increasingly popular (the first futures transaction since 1930 was
concluded in Moscow on 11 Jan. 1992, EP 1994 s. v. ¢biouepchas cacika), the well-

cstablished term cpounas caenka was not revived: instead, such dealings were named
doprapmHbic cacaxd and dbiotepelbic cacaky futures transactions' or ¢blouepenbt ‘futures'.
While ¢opsapanbic cnenku are the kind of futures transaction that were practiced in pre-
Revolutionary Russia. ¢biouepcbt represent a varicty of c¢opsapaHbic chreikW that was
introduced to Russian stock exchanges only in the carly 1990s (BURENIN 1997).

The law ‘On Commodity Exchanges’, which regulates the different kinds of stock-market

transactions, statcs:

B uensx Hactosiiero 3aKoHa y"wacTHHKAMK GHPXCBOA TOProBiH B xofc OHpXEBLIX
TOProB MOI'YT COBCPILIATHCH CACJIKH, CBA3AHHbIC C: |...] B3auMHOM nepcpavied npas U

O0A3aHHOCTER B OTHOUICHHH CTaHJapTHbIX KOHTDAKTOB Ha IJI0CTaBKy GHpXCBOIO
ToBapa (uloucpeHbic cienku) (Art. 8 ZoTB 1992).°

A ¢drouepe is a contractual agreement carried out at a stock cxchange in which one party
untertakes to scll an item of merchandise (including securitics), while the other party undertakes
to pay for it: the rcalization of the deal is set for a later time (BJUS 1997, s. v. ¢roucpcHas
ciclixa). There arc two differences between a dnlotiepeHas cacnka and a opsapanas cacska:
first, the former agreement has 1o be concluded under certain conditions determined by the stock
cxchange in a standardized contract, whereas the latter is formulated according to the wishes of
the two partics. Second. in a ¢blouepcuasn caenika the profit or losses are calculated every day,
according to the results of past transactions. whercas in a dopsapiauan ciaenka they are
determined only when the contract expires (BJUS 1997, s. v. dopsapiiHas caeclika).

The form of the adjective is inconsistent: ¢hiovcpubit (EPF 1995 dniovucpHbie caenkn),
duroucpeknt (MN 10/96: 22), and dwiouepchbiit (MN 29/96: 3) all occur. Lately, however, it
scems that the last of these has gained preference, and it is in this form that the term has been
introduced into legislation. Apart from the cxpression ¢nlouepcHas cpeska, the adjective
duiouepcHb is often used with the nouns

* TOproBas ‘trade’: ‘Gonbliias cNClHpUKa H CIOXKHOCTL TCXHOMOTHH blOUePCHON
Toproain’ ‘the great specifity and complexity of the technology of the futures trade’
(Jakovirv and DaNn.ov 1996: 72).

* pbHOK ‘market’: ‘yruacTHMKHM dblouepcHoro pbiika Poccur' ‘the members of the
Russian futures market” (EZ 3/97: 5).

* topr ‘trading’: ‘perynspHble bIONCPCHBK TOPIH BCAYTCA 15 TOBapHBLIMH.
¢doHIOBbIMK H BAMOTHEIMH Oupxamu B Mockpe, Cankt-[leTepGypre, Bopohexe.

™+ According 10 this law, members of the stock-cxchange can conclude transactions in the course of performing
stock-exchange trading connected with [...] the mutual transmission of nghts and obligations relating to standard
contracts regulating the delivery of slock-cxchange gonds (future transactions) *
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Omcke u Camape’ ‘regular futures tradings are conducted by 15 commodity exchanges,
stock exchanges and currency exchanges in Moscow, St Petersburg. Voronezh, Omsk
and Samara® (EZ 3/97: 5).

* KOHTpaKT ‘contract’: Ha MockoBcko Oupxe ‘cpenuesscBHOR  obopor
bblouepCHbLIX KOHTPaKTOB Ha foimap coctasnsn 60 maH. gosuapos’ on the Moscow
stock exchange ‘the average daily tumover of futures contracts in dollar amounted to 60
million dollar’ (£Z 3/97: 5).

As a synonym of dbloucpcHbie CenxH, dbiouepcs! is often used: ‘BaaimHbic PblOYepChl
— cpoHbit GHPXEBbic KOHTPAKTb Ha BAMOTY ' ‘currency futures are stock exchange contracts
for a fixed period on currency’ (TBS 1996. s. v. ¢biouepchl: see also BSR 1995a: 87; EZ

49/97: 5). The expression ToBapHbie ¢biouepchl ‘commodity futures® is also used (for
example, £2 6/98: 5). The phenomenon of a plural form being borrowed as a singular form is
known as depluralization™ the English plural morpheme -5 is not recognized as such, but
treated as the ending of the stem to which the Russian plural morpheme -bi/-u is then attached.
Warrowicz (1984: 91) holds the view that depluralization is connected to the meaning of the
nouns conccmed: they are either predominantly or exclusively used as plural forms in English.
These findings have been confirmed by recent analyses (for example, KUROKHTINA 1996: 24),

and the casc of prioucpen may serve as a further example.

2. Calques

(1) Axyun, aoaomasn ‘golden share’

3onoran akimd is a calque from golden share, an English term that was coined in Britain
under the Thatcher govermment in connection with the privatization of companies. In order to
back up cerntain ownership restrictions. the British govemment retained, tn a number of cases,
what was referred to as a golden share — a share that controls at least 51% of the voting
rights. This gives the government, among other privileges, the power of veto. enabling it to
prevent an unwelcome takeover bid or the amendment of articles without its prior consent
(VELIANOvsKT 1988: 127-8). In Russian legislation the term 3on0Tan axims was first used in a
decree of November 1992 on privatization:

IMpu 11pecolGpasoBaly B aKIMOHCPHbIC O0IECTBA NPCANPHATHA. TPHBATH3AIUA
KOTOpbIX [...] MoxeT Obrmh paspenicHa no pemchrio [lpaBurennctsa  Poccuiickoft
®encpatiny win [ocynaperseHHOro koMuTeTa Poccuiickoft Geacpalus no ynparicH1io
rOCY/IAPCTBCHHLIM MMYIIICCTROM, YKA3aHHbIC OPiaHbi BIIPABC NPHHMMATh PCIICHHS O
BbIIIYCKE MPH IMHCCHH HX aKIMA «30JIOTOR aKIMK», NPEAOCTARNAIONIER ec BIajieibity
Ha CpuK A0 3 neT |...] npaRro «BETO» NPH MPUHATHH COOPAHKHEM AKITHOHCPOB pellie KUK:

O BHCCCHHH H3IMCHCHHUI M ROTIOVTHCHHMA B YCTaB aKIHOHEPHOIO O0LIeCTBa:

0 €0 peaJIM3aliiH WIH JTHK BUIAlHH:

™ For examples for depluralized loan-words borrowed from Dutch and Enghsh in the cighteenth century, see
SPECK 1978: 153-4; for a discussion based on more recent matenal, see WOITOWICZ 1984; £9-92.
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O €ro YYaCTHH B APYI'HX [IPCMIPHATHAX W OGLCAMHEHHAX [IPCIIIPHATHA,

O lepemaye B 3al0I° WIH apcHay, NPoAaXe H OTHYXACHMH HHbIMH criocoGamu
HMYILECTBA, COCTAB KOTOPOro ONPCACIACTCH IVIAHOM [IPHBATH3IALMH IPCIIIPHATHA.
«30N0Tan  aKuMA» B yKa3aHHbIX CHYYasX HaXof¥Tcs B I'OCYNapCTBCHHOM

coGcteecHHOcTH. Ec niepenaua B 3amor wiM Tpact He gonyckaerca. |...] (Arnt. 4 Ukaz
11/1992) 2%

Since 1992 the concept of 3010Tan axima has been developed further in Russian law. Certain
aspects of its meaning have been specified in jurisdiction;® the draft of the new law on
privatization (1997) contains a scparate articlc on it (as mentioned in £Z ¢/97: 39), and the legal
implications of this new concept are the subject of round-table discussions in specialized
newspapers (see, for example, ‘Kaxo#t ipoGbt «3on0tas axuus»?, EZ2 /97: 39). It has also
been introduced into legal dictionaries (TBS 1996, s. v. 3on0ran akiua). In vanious decrees the
concept has since been applied, ruling either to keep the 3onoras akis of a company in state
property for an extended period of time (Ukaz 5/1997b and Ukaz 5/1997¢), or to convert
federal shares into a 3onoras akims (Ukaz, 4/1997), or 1o convert a 3o0Tas aKiiMs into
ordinary shares (UKAZ 5/1997a).

The meaning of 3onoras akigns refers not to a varety of secwrity as suggested by the word
aK1msa, but rather to a specific bundle of rights the legal nature of which legal scholars still try to

13

determine: ‘R HOMIEPXHBAKD TY TOMKY 3DCHHA, YTO «30JI0Tas  aKklMs» — 3ITO He
Pa3HOBHUIAHOCTL lIeHHOM Gymaru, a Heuro apyroe [...]" ‘I support the view that a “golden share”
is not a varicty of a security, but something elsc [...]" (SKIJAROV in EZ 6/97: 39). MAJKOVA
(ibid.) describes its mecaning as ‘share in the property of society’ (not a security), the
peculianty of which consists in that its owner has spccial rights. The federal law ‘On the
pnvatization of state property and the foundations of the privatization of communal property in
the Russian Federation’ (FEDZOPrIVGOSIM 1997) does away with this ambiguity in
introducing the term crielManbyoe npaso ‘special night’ as a synonym of 3on0Tas akums.

As with the concept of golden share in English law, the main purpose of a 3o0s10mas akums is
to keep at least 51% of voting shares (sec UkAz 4/1997) under the control of the govermnment.
Both concepts are regarded as a temporary restriction on privatization imposed by the state in

order to keep control on a company’s activity for a certain amount of time. There is a difference.

™ *Under the transformauon 1nto joint-stock societies of enterpnses the pnvauzauon of which can be authonzed
by the government of the Russian Federation or the State Commuttee of the Russian Federauon for the
Administration of State property these organs are entitied 10 take a decision about the issuing of their shares
“golden share™, which gives their holder over three years the right of veto on decisions taken by the sharcholders’
meeting about the introduction of changes and additions into the statute of the joint-stock society, its realizaton
or hquidauon, its participation 1n other enterpnses or associations of enterpnses. the wransfer of propenty, the
composiuon of which is determined by the privatizauon plan of the enterpnse into pledge or lease, sale or
alienation by other mcans. In these cases the “golden share™ remains in state ownership. Its transfer into pledge
or trust s forbidden.’

¥ see e.g. [Nocrasosnerme wicHyma Bepxosuoro Cyna P® g nnenyma Bricuiero ApSampaxsoro Cyna PO
ot 2 anpens 1997 r. Ne 4/8 O HexoTophix Bonpocax npaMeHeREn OefepatbHOro 1axoHa «06 aKIHOHCPHBIX
obiecrray», in EZ 17197 16).
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however, in that a golden share is held by the relevant Secretary of State, whereas a 3omoTan
akims is considered rocynapcTseHHan cOGCTBEHHOCTD ‘state propernty’. Secondly, the golden
share was introduced primarily in order to prevent foreign takcovers, whereas this aspect does
not have priority in the casc of a 3on0Tan akuma; here the aim is to ensure generally the
government's control over the activity of companies whose production is considered to be of
vital importance for the Russian state. An example is the Ukaz 497 of May 1997, ruling that the
3on0Tan akims of the joint-stock company Anatut, ‘whose production is of great importance
for the country’s economy’, will remain three more years as federal property.

(i1) N'ocydapcmeo, coyuasvnoe “social state’

This term is a loan-translation from Germ. Sozialstaat. The German Grundgesetz (1949)
was the first constitution cver to introduce the principle of a Sozialstaar (Ant. 20, 28). a state
which trics to fulfil to the greatest possible extent the postulate of social justice in legislation,
administration, and jurisdiction (CrerrLps 1992, s. v. Sozialstaar). Other European
constitutions subsequently included this principle (France 1958, Spain 1978). In following its
tradition of adapting Continental European law, Russia introduced the concept of coimamtoce
rocyaaperso into the 1993 Constitution. The so-called El“cin-draft of the text of the constitution
(published under his signature on 30 April 1993) did not proclaim the principle of coumanLuoe
rocyaapcTso, but the draft written by the parliamentary constitutional commission (published
on 8 May 1993) introduced it (VAN DEN BERG 1996: 121). Art. 7 of the final text states:

Poccniickas @epepaius — COMHAILHOC MOCYAAPCTRO, HOJHTHKA KOTOPOIO HAaNPAB/ICHA
Ha CO3JAHHC YCJIOBHA. OOCCICHUBAKMIIMX JOCTORHYK) XH3HB H CBODOMHOC PA3BHTHC
yenobeka.??

Rivinius 1996¢: 81 rightly comments on the introduction of the term coumanbHoe 1rocynapeTpo
as ‘surprising’ in view of the fact that only a few years ago this term was almost considered an
insult. In Germany the concept of Socialstaat has developed over almost fifty years and
meanwhile, as the social market cconomy emerged. has been integrated deeply into the legal
order of the state. It finds its expression not only in certain basic rights and obligations, but
affects the interpretation of laws, restricts individual rights, and has molivated numerous
legislative acts, concerning national insurance, welfare, equality of cducational opportunities,
worker participation ctc. The Russian concept of connanshoe rocynapetso has only just been
introduced, and it is therefore too carly to investigate the relationship between colmanbHoe
rocynapctso and Sozialstaat in full. Even though a central feature of the German concept of
Sozialstaat, the obligation to use property to the benefit of the public (*Sozialbindung des
Eigentums’) has not been included in the Russian constitution — a similar regulation was
foreseen in the draft written by the parliamentary constitutional commission, but was later

7 *The Russian Federation is a social state whose policy aims at creating conditions ensuring 2 worthy life and
free development of the individual.®
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removed (VANDEN BERG 1996: 121) —, it becomes clear fom various regulations in the Russian
constitution that it was the intention of the legislator to provide a legal framework for the
emergenee of a social state, to basc Russian law on the model of the social market economy
(soziale Marktwirtschaft) rather than the freec American model (FEDOROV 1992; VAN DEN BERG
1996: 122). According to JES 1997 (s. v. coumanmHoc rocyrapctso), the constitutional
obligations of the Russian state following from the principle of coiHasbHoC rocyaapcTso are to
protect the work and health of the people, to guarantee a minimum wage, to develop a systiem of
social services, and to install state pensions. social benefits, and other guaraniees of social

protection.

(i) Komnanus, appunuuposannan ‘affiliated company’

The English term affiliated company ornginates in Anglo-American law. It can have two
meanings: it may refer to a subsidiary (a company more than 50 per cent of whose voting
shares arc owned by another, parent, company) or an associate company (one of two
companics that are subsidianics of a third parent company, or a company associated to another
by less than S0 per cent of the shares). Only the second meaning, that of associate company,
has been borrowed into Russian — ‘KOMIAHKS. B KOTOpOH HMECTCH MAKET aKiMi McHbIIE
KOHTPpOILHOIO (06bHO 5-50%), win ofHa M3 IBYX KOMITAHHA, ABNSIOUIHXCH JOUCPHBLIMH
TpeThet’ (ARBES 1995, s. v. affiliated company; see also EP 1994, s. v. xommnanmus
adxpunumposannan).’® Affiliated company as referring 10 a subsidiary cormresponds to the
Russian term jloucpusn komnanust which was borrowed from Germ. Tochtergesellschaft in
Soviet times, then referring only to capitalist countries. As referring to one of two companies
that arc subsidiarics of a parent company, the term acdduanupoBanHash KomilaHus competes
with cecTprHckas xomnanus, a recent borrowing from Germ. Schwestergesellschaft or Fr.
société sceur. So far, appwimupoBaHHas koMitauns has not becn used in legislation.

(iv) JTigo, adpgprauposannoe ‘affiliated person’

This term was borrowed from Engl. affiliated person. a concept originating in Anglo-
Amcrican law (SPiEs 1996: 133). The form adbdunupopanHbst is striking. since the verb to
which it belongs would be expected to be acdpduaunpopat, (derived from adppunnaims),
which should give adpduimnpoanHbii, by analogy with cxamples such as accoimaips
‘association’ — accolHnpoBaTth ‘to associale’ — accoumupoBaHHbIM ‘associated’. The term
dffiliated company has been borrowed as adbuimuposaHHas komianus (scc  above).
Addunuposannoc nuio was first introduced into Russian legal terminology in 1992, when it
appeared in the statute *On Investment Funds':

% * A company in which less than the controlling block of shares (usually 5-50 per cent) are available, or one
of 1wo companics which are subsidiarizs of a third compzny.®
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AdDUNHPOBAHHOC JTHIO DHIKUCCKOIO WIH  IOPHIMUCCKOIO Jinla (aKUHOHEPHOI'O
o0lIeCTBa, TOBAPHINCCTBA, MNOCYJAPCTBCHHOTO NPCAIPHATHA) — €ro YIPaBiIstOimMi,
AHPEKTOP@ H RO/DKHOCTHLIC /IMIlA, YYPCHHTC/IH, 3 TakXKe aKIMOHCPbl, KOTOpbIM
IIpHHAICXKAT 25 ¥ 6oJice NPOLUCHTOB CrO aKlHA, WIH NPEJIIPHATHE, B KOTOPOM FTOMY
My upHHaiexkat 25 M Gosnee NPOUEHTOB IojlocyloMx akuuii. B umcno
apPUWIHPOBAHHBIX  JHIL  YNIPRBJAAIOIICTO BXOAAT BCE HHBCCTMIIMOHHBIC  OHITBI,
3aKMOYMBLINE C HUM [I010BOD o6 YNPAaBACHHH HHBCCTHUHOHHBIM ¢oHRoM (Para. 4
section 3 PorosNg 10/1992).°

The term addpunmposannoe e was used in scveral articles (81-2, 92-3) of the 1995
federal law ‘On Joint-Stock Socicties’ (FEDZOAO 1995). Ant. 93 is headed ‘undopmaims o6
appuaHpoBaHHbIX aMlax oOwecrsa’, but, instcad of defining the meaning of
acpPUIHPOBAHHOC JHILO, it refers to other legislation: /o npusHacTes adpwMpOBaHHLIM B
COOTBCTCTBHH C TPCOOBAHMAMH  aHTHMOHOIOILHOIO  3aKOHORATCALCTRA  Poccuiickoft
Gcacpanny’ ‘a person is recognized as an affiliated person in accordance with the requircments
of the anti-monopoly legislation of the Russian Federation® (Para. 1). However, the law ‘On
Competition and the Restriction of Monopolistic Activity on Commodity Exchanges’ (ZoK
1991/5), which represents the central piece of legislation in this arca, makes no use of the term,
cither in ils onginal version of 1991, or in the revised version of 1995. Antimonopoly
legislation docs, however, define the meaning of ‘KOPWMUYCCKHE JHIIA KOHTPOIHPYKAIHC
HMyUICcCTDO Apyr Apyta’ ‘legal entities controlling cach other’s property’ as Iegal cntitics that
have an opportunity to control cach other’s activitics by virtue of (i) ownership by onc legal
entity of 25% of sharcs (probably not only voting) in another one; (ii) ownership by onc legal
cntity of any number of shares conferring rights to cast 50% of the votes in another entity; (iii)
having at least 1/4 of thc same individuals as clected officers in different legal entitics
(SRODOEVA 1996: 89). The question of who cxactly is meant by the term adduanpoBaHHbic
uno in FEDZOAO 1995 is of far-reaching importance for the application of the law (Tor ev
1997: 80), and it is thercfore even more surprising that the FinZoAO 1995 does not define the
term. Legal scholars discuss the problem controversially. The definition of addpumposanHoe
smno in BJUS 1997(s. v. adpunnporanHoe o) is based exclusively on Para. 4 PoLoZNIE

10/1992. In contrast. TOT'EV 1997: 81 claims that the definition in POLoZNE 10/1992 cannot be
used in the context of company law since the PoLoZint: 10/1992 can hardly be considered part
of antimonopoly legislation: it was created with different intentions. Also, Para. 4 POLOZENIE

10/1992 does not. in his view, provide a definition of adpuauposannoe o, but mercly
cnumerales entitics that for the purpose of this specific legal act arc considered an
adppunmnpoBantoe o (ibid.). Others try to deduce a definition of the term on the basis of all

¥ *An affiliated person of a natural person or a legal entity (joint-stock society, partnership, stale enterpnse) is
its manager, directors, other officers, founders, and shareholders that own 25% or more of its shares, or a
company 1n which that first company owns 25% or morc voung shares. To the affihated persons of the manager
belong all investment funds that have concluded a contract with him about the management of the investment
funds.’
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instances of occurrence, including PoLoZent: 10/1992. Thus it has been concluded that an
adppunposarHoe Jmio of a joint stock company is a legal entity or natural person that has
cither obtained the right to have 20 per cent or more of the voting shares at its disposal, or, by
virtue of its legal position or office. has the right 10 give binding orders and (or) the possibility
of determining in some other way the conditions by which the company carries out its
entreprencurial activity (FEDZOAO KomMm. 1996: 361). Finally, a group of scholars.
represented by SIRODOEVA 1996: 89, holds the most convincing view, that it is ‘not entirely clear
at this time’ to whom the rcgulations in FEDZOAO 1995 relating to adppuinpoBakHbic JiHIA
will apply. Mcanwhile the term continucs 1o be used in legal documents (for example, Para. L.
2. TIPOVAJIA PROGRAMMA 1997).

The meaning of adxpuymponanioe amio corresponds to the one of affiliated person in that
both refer to a natural person or legal entity that takes pant in the share capital of a joint-stock
socicty and is able to determine its activities. The criteria, however, are different: in American
law an affiliated company is a company that owns 5% or more of the voting shares of another
company (Tor ev 1997: 81).

(v) Obugecmeo, axyuoneproe 3axkpoimoe/omxpuimoe ‘closed/open joint-stock society’
This term was first introduced into Russian law in the 1990 statute ‘On Joint-Stock Societies
and Companies with Limited Liability':
OOGmecTsa MOryT ObITh OTKPbIThIM WIH 33KPbITbIM, YTO OTPaXKacTCA B yCTaBe. AKIIHH
OTKPLITOro OGLIECTBA MOTYT NEPCXOMHTL OT OHOrO JMIA K APYroMy 6e3 cornacHsa
APYrHX aKIHOHEPOB. AKIIHH 3aKPbITOrD OGLIECTB2 MOTYT NIEPeXOHTh OT OJHOTO JIHIA

K JIPYIOMY TONLKO C coirflacust GosibUIMHCTBA akuuorepos [...] (Art. 7 POLOYENIE
1990),210

An open joint-stock society is a socicty in which the stock is publicly offered and may be
acquired by anyone, whereas in a closed joint-stock society the number of stockholders may
not exceed a specific number, and, as a rule, stocks must first be offered to other stockholders
before sale to a non-stockholder (BUTIER 1993a: 12; for a more detailed comparison between
these two forms see MAMAS 1996: 21). In the 1995 federal law *On Joint-Stock Societics' these
concepts have been developed further. Legal analyses suggest that these concepts have been
modelled on the Germ. offene Handelsgesellschaft and GmbH (Gesellschaft mit beschréinkier
Hafiung ‘society with limited liability’). Indeed, in some legislative acls ToBapHILEcTBO ¢
OI'PAHHYCHHON OTBCTCTBCHHOCTBLIO IS given as a synonym for 3aKpbIToc aKIMOHCPHOC
obuecrso (for example, Art. 11 ZoP 1990; Ant. 15 Para. 7 ZoPriv 1991). However. it has also
been suggested that in fact these concepis are more reminiscent of the American public and
close business corporation (SoLoTyCn 1992: 171).

1 A society may be open or closed, which is reflected in the charter. The stocks of an open society may be
transferred from one person 1o another without the consent of other stockholders. Stocks of a closed socicty may
be transferred from one persnn to arother only with the consent of the majority of stockholders |...]."
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(vi) TIpeonpunmue, cecmpunckoe ‘sister enterprise’
Art. 37 of the draft of the new taxation code ( NALOGK -PrOEXT 1997) which was adopted in
its first reading by the State duma on 19 July 1997 (published in £Z 27/97: 4-30) is headed

‘MaTEPHHCKHC, JOYCPHHE W CCCTPHHCKHC TpcmipuaTHa' ‘Parent, Daughter, and Sister
Enterprises’. According to an article in 6/98: 3 the terms MaTcpHHCKOoe NpenpHATHE,
CeCTpHHCKOE Npefnpusitie, and foyepHee npempustie have meanwhile been removed from
the draft of the new taxation code. Whereas the cxpressions MaTepHHCKast KOMnaHua and
ROYCpHAR xomnanus were borrowed in the Soviet period as refermning to parent company and
subsidiary, cccrpusickoe npejuiipusatue which refers to one of two companies that arc
controlled by the same parcnt company, is a new calque from Germ. Schwestergesellschaft or
Fr. société sceur.

(vii) IIpedpusmue, cosmecmuoe ‘joint enterprise’

This term was introduced into Russian law in 1987, with an enabling decree (Uxaz 1987)
by the Presidium of the USSR Supreme Soviet authorizing the creation of coBMecTHhie
npeANpHATAR — joint cnterprises with participants from capitalist countries — and the
cnactment of decree No. 49 of the USSR Council of Ministers, which claborated the cssential
features of this new legal form. The term was almost at once mistranslated as *joint venture’, a
mistake with serious consequences for many Western companices: ‘scldom has a pure and
blatant error of legal translation served the Western commercial and legal community so il
(BUTLER 1993a: 8). In fact. the concept of coBMecTHOe npeanpuaTHe as laid down in decree 49
was a particular model of a legal entity with particular legal features based upon the Soviet state
enterprise. and thus on the Soviet concept of ownership. For example, the provision that a
cosmecTHOC nipeanpusTie had ‘possession, usc, and disposition’ of its property referred not to
the concept of ownership underlying continental European (and pre-Revolutionary Russian)
law, but to the Sovict concept of oncpaTBHOC ynpasncHue ‘operative management’ (sce
above, pp. 122-3), which mecant that the statc enterprise’s contribution could always be
withdrawn by the state, which remained the true owner (Bunier 1993a: 8-11). This and many
other features make cosMecTnoe npeanpusTre a specifically Russian concept. distinct from the
concepl of a joint venture, a term comprnising all kinds of legal entities with foreign participation,
including joint-stock societics, and limited responsibility socictics and partnerships. Thus
VosNESENKAJA 1988: 125 concludes her analysis of the cormecTioe npennpusTHe in asking for
the determination of its legal status for which it will be expedicnt to introduce the legal forms
aKIMOHCPHOC o0iecTBO and TOBAPHIECTBO € OIPAHHUCHHON OTBCTCTBCHHOCTLIO. These
legal forms, however, were created in Russia only after 1990.
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(viii) Pasdea npodyxuuu ‘production-sharing’

This term is a loan-translation from Engl. production-sharing. Agreements between stales
and big enterpriscs aboul the extraction of raw malerials are called production-sharing-
agreements (PSA) in English usage (BECKERT and MasBatM 1996: 297). The first Russian
legal regulation relevant to this concept is a decree of December 1993 (Ukaz 12/1993). which
introduced the term corlallicHHe © pasucic npoaykKimu ‘agreement on the division of
production’. In the federal law of December 1995 (FEnZoRP 1995) this terminology has been
retained. The adoption of the new law on production-sharing agreements which was adopted by
the Duma on 24 June 1997 has yet to pass the federal council and be signed by the President
(WiRO 8/97: 316).

I1. Indigenous Formations

(i) Beoenue, noanoe xoaniicmeennoe ‘full economic jurisdiction’

This term was introduced in an attempt to explain the actual division of competence of
ownership rights between the owner-state and the state enterprise, a legal arrangement which
during the Sovict period uscd to be regulated under the concept of onepaTiBHoc yipaBiicHHC
‘operative management’. After perestroika and the introduction of economic reforms the degree
of power of the state-owner decreased: however, the state still retained certain powers over the
property distributed among state cnterprises, including the right to decide on issues of the
founding of the enterprise, to define the goals of its activity, reorganization, and liquidation
(Art. 47 Para. 2 Osnovy 1991). Thus the position of the state enterprise, which was, on the
other hand, supposed to act as an independent legal entity, was ambiguous. This ambiguity is
demonstrated in the definition of nosnHoe xo3MfcTBCHHOE BeacHue contained in the 1991
‘Fundamentals of Civil Legislation of the SSSR and the Republics’, which introduced the term:

ﬂpcmlpna'me. 33 KOTOpPbIM HMYUICCTBO 3AKPCINVICHO COOCTBCHHHKOM 2TOI0 HMYILLICCTBA
Ha 1paB¢ TOJHOIO XO3AHCTBCHHONO BCACHHA. ABJIACTCH HPHIHUYCCKHM  JTHIIOM H
OCYIIECTB/ACT B OTHOIUICHHHY 3TON0 HMYIICCTBA IIpaBa H 0O0A3aHHOCTH COOCTBCHHHKA,

NOCKOJLKY 3aKOHONATC/LHLIMH aKTdAMH HC NpcgycMoTpeHo HHoc (Ar. 47 Para. 1
Osnovy 1991).2!

The concept of nosnoe xoskcTBennoe Beachue falls in between onepaTiaHoe ynpasneHue
and coGeTeeHHOCTE (MALRUET 1993: 147). With the privatization of state enterprises and the
recognition of coGeTBeHHOCTS as an indivisible right it has become superfluous and the term
has disappcared from the terminology used in laws.

311 The enterpnise, to which property is allotted as the owner of this property with full economic jurisdiction, is
considered 10 be a legal person and has the nghts and duties of an owner with regard to this property, insofar as
nol otherwise provided for in legislative acts
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(ii) I'pynna, gunancoeo-nposvuurennan ‘financial-industrial group’
This term was introduced into legal terminology with the federal law ‘On Financial-
Industrial Groups' (FEDZOFINPROG 1995), where its meaning is defined as

COBOKYIHOCTD IOPHAMMCCKHUX JTHLL, ACHCTBYIOIHX KaK OCHOBHOC H AOYCPHHE o0ulecTBa
JHOO [IOJIHOCTBIO HJIH  HACTMYHO  OOBLEC/IKHMBIIMX CBOH  MATEpPHAIbHbIC H
HCMAaTCPHAILHbIC aKTHBbI (CHCTEMa YYacTH) Ha OCHOBC JIONOBOpa © COXIAHHHM
hHHAHCOBO- IPOMBILICHHOR IPYINbE B UCAAX TCXHOIOTKYECKOR WIH 3KOHOMHYCCKOR
MHTCIPAUMK M pCajM3allMH  MHBCCTHHHOHHBLIX W HMHBIX [IPOCKTOB H  IPOIPaMM,
HallpaBJICHHbIX Ha [IOBbILCHHC KOHKYPCHTOCIOCOOHOCTH H PACHIHPEHHUE PHIHKOB cObITa
TOBApPOB H YCJyr, (OBblliIcHHE 3PPEKTHBHOCTH [IPOH3BOJICTBA, CO3JAHHE HOBbIX
paGounx mect (An. 2 FEDZOFINPROG 1995).2"?

This definition corresponds to the meaning of Germ. Konzern and Engl. concern. Thesc two
legal forms are also created on the basis of a contract rather than by acquiring a majority of
shares (SoLo1YCH 1996: 38). In referring to this concept other terms are used in Russian
legislation as well: konueps ‘concemn’ (An. 13 Para. [ ZoP 1990) and ofbeauneHust B dopme
accolmMaIA wiM coro30B ‘unions in the form of associations or alliances® (Art. 121 GK RF |
1994).

(iii) eameabnocme, undusudyassnan mpydosan ‘individual labour activity'

This term was introduced into Russian legal terminology with the law *On Individual Labour
Activity’ (ZoITD 1986), which was adopted in recognizing the need to regulate and promote
private entreprencurial activity. After decades of ‘ideological discrimination’ against such
activity (SCHWEISFURTH 1988: 9) an effort was now made to stress its benefits in the preamble
to the law,.*" in the law itself (Ant. 1 Para. 2 ZoITD 1986), and in the press:

Mpexae Beero xorenoch Obl NOAYEPKHYTL CIIC pa3s: WHIMBHAyalbHas TPYLOBaA
JEATENLHOCTh, CC/TH B paMKaX 3aKoHa. — 3To aeaTeanHocts OBIECTBEHHO
TTONE3HAS, HyxHan BceM HaM... ([zvestija, 9 Sept. 1987: 3) (original emphasis).!*

The use of wmBHIYamhEbM ‘individual® suggests that the law is aimed at individuals: in fact,
however, it concems individuals as well as members of their families (Art. 1 Para. 1 ZolTD
1986) and collective organizational forms such as co-operatives and voluntary societies, the
creation of which is explicitly encouraged (Art. 1 Para. 3 ZoITD 1986). Thus the use of the
word wnmmBiayaibubIR, which ‘must not be taken literally’ (Umsoruu 1991: 58) may be

113 *The sum of legal enuues, acting as parent company and subsidianes, uniting fully or partly their matenal
and immaitenal assets on the basis of a contract about the formation of a financial-industnal group atming al a
technological or economic integrauon for the realization of investment and other projects and programmes,
directed towards the increase of competitiveness and the expansion of the markets for goods and services, the
increase of the effectiveness of production, the creation of new jobs.’

23 *HMumeuyansHas Tpyfosas aesteiasiocts B CCCP ucnosmmsyercs s |...] noBbnueHRs 3aHsSTHOCTR
rpaxpaaH oOUIECCTBCHHO none3noft fesreashocT” individual labour acuvity in the USSR is used for promoung
the employment of citizens in socially uscful activity.’

I *Above all we would like to stress agarn that individual labour acuvity, if camed out within the imits of law,
15 an activity that 1s SOCIALLY USEFUL, that we all nced...’
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rcgarded as a euphemism for the taboo-word wacTHbE! ‘private’, which would have been the
appropnate term, but was introduced into legislation only in 1990 (ZoS RSFSR 1990; see
above, pp. 110-12). The term vHaMBUTyanbHas TPyROBas JIEATEJLHOCTL was still used in the
draft of the law ‘On Ownership in the USSR’ (An. 17 ZoS SSSR-Proekt 1989). In
subscquent legislation. however, it has been replaced by the term npemipHHMMaTe/ILCKaR
ACATE ILHOCTL ‘entreprencurial activity® (sce below, pp. 159-60).

(iv) deameavnocms, npednpunimameanckan ‘entrepreneurial activity'

This term was first used in the law ‘On Ownership of the RSFSR’ (ZoS RSFSR 1990),
where it replaced the term xo3sACTBCHHas ACATCJBLHOCTD ‘economic activity’, which had still
been used in the law *On Ownership in the USSR® (ZoS SSSR 1990). Accordingly the terms
xo3sficTBeHHOe npaBo ‘cconomic law’ and xo3sfcTBEHHOE 3aKOHOAATENLCTBO ‘economic
legislation’, which were used in referring to the law of the planned economy, have been
replaced by the new terms npemnpuHHUMaTenbckoe npaBo ‘entrepreneurial law’ and
NPCAIPHHAMATEIILCKOC 3aKOHOAATENLCTBO ‘entreprencunial legislation’ (LAPTEV 1995: 49).

COBCTBECHHOCTS I'PAXKIAHHHA CO3IAETCA H NPUYMHOXACTCA 3a CHET €ro AoXoaos [...] or
NPENIPHHHMATEILCKOR AEATENLHOCTH [...] (Art. 9 Para. 1 ZoS RSFSR 1990; sec also
Art. 11 ZoS RSFSR 1990).2'

Since then the term has been introduced into the 1993 Constitution®'® and the Civil Code (Art.
23 GK RF | 1994). MNpeanpuunmatennckas AcATeNbHOCTL can be carried out by natural
persons, including foreigners, and all kinds of legal entities. The legal meaning of this term is

defined as

CaMOCTOATE TbHasA, OCYILCCTB/IRCMAA Ha CBOA PHCK ACATE/ILHOCTb, HAalNpaBlicHHas Ha
CHCTEMATHIECKOC MOJNYUCHHC NPHOLUIM OT MOABL3OBAHHA WMYIIECTBOM, TPOJAXKH
TOBapOB, BbIIOJIHEHUA PaGOT WIN OKa3aHWH YCAYT JIMLAMH. 3aperHCTPHPOBAHHBIMH B
ITOM  KayecTBC B  YCTAHOBJICHHOM 3aKoHOM mnopagke (BJUS 1997, s. v,
[pEMIPHHHMATCITHOKAR JIEATENNLHOCTD). 2!

The term npemipuuuMaTe L ‘entrepreneur’ had been negatively connotated until the start of
perestroika and economic reforms and was used only with respect to the West. RATHMAYR
(1991: 200) believes that this was also true for npcaIpHHMMaTenLCKad JACATCIABHOCTh.
However, none of the Soviet encyclopaedias or dictionaries — until O%:60v and Svipova 1992

— included this expression. This might indicate that npeInpHHUMATEILCKaA AEATENLHOCTL

3 *The ownership of a citizen is created and increased at the expense of his income [...] from entreprencunal
acuwvity [...).

1 Kax il #MceT 11paso Ha CBOBOIHOE HCMOSH3OBAHKE CBOMX CHOCOGHOCTCR A MMYIIICCTRA VIS
NPEUTPEHAMATETLCKON H HHOJ HE 3aNPeIle HHON 1aKOHOM JKOHOMHEYECKOf nesTe/ibHOoCTR ™ “Everyone has the
nght to make free use of therr abilities and property for entreprencurnial and other economic activity not
prohibited by law’ (An. 34 Para. 1| Konst. RF 1993).

7 * Indcpendent acuvity camed out at onc’s own nsk, directed at systematically gaining profit from using
property, sclling goods, carrying-out work or rendenng of services by persons who have been registered in this
capacity 1n the comesponding legal order.”
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was formed recently, in order to provide a substitute for xo3sAcTBeHHas NCATEJILHOCTD,
appropniate to the new economic maxims of the market economy. its introduction into legal
terminology is the result of a change in the meaning of npempuHuMaTch  and
npeanpUHUMaTeabeTBo. Instead of the stigmatizing example ‘KpylHbIA  IIPCIUIPHHAMATCIL'
used formerly, O%sc0v and SVEDOVA 1992 give NpCAlPHHHMATE/ILCKAA ACATCILHOCTbL as
example for the usc of the adjective, representing the new sphere of private business. In SR
1992 npeanpuHHMaTenbCTBO is even described as ‘a form of culture’ (‘opma KyabTypbl®)
that plays an integral part in economic life. The (positively connotated) terminology of the
market economy has become an integral part of the Russian language: ‘3axoHOMHCTHI Bee yalle
B HHTCPBLIO H CTATLAX YHOTPCONIAIOT CIOBA [IPHBATHIAINA, PHIHOK, NPCAIPHHHMATCILCKAS
aesTeabHocTs' (MN 17/90: 2).*'"™ In numerous publications on IpcANPHHEMATCI/ILCTRO,
NPC/UIPHHUMATCIILCK AN ACATENIbROCTD is praised almost as a universal remedy. In Roga¢ 1992,
for example, it reads:

[MpeapuHUMaTeIbeKas ACATCILHOCTL CIYXHT HE TOJNILKO HHTCPECaM  PasBHTHA
HHJIHBWIYYMa, HO M o6liiccTna B itenoM. Takast AEATENLHOCTS COACT RONOJIHHTCLHLK:
YCJIOBHSA VIt Pa3BHTHA TOCYIAPCTRA, YJIYHILACT IKOHOMHHCCKOC TIOJIOXKCHHC CTpaHbl,
CTaGHAHIKPYCT HOIHTHYECKYIO cHTyalmio (p. 33).2°

(v) Konyeccun, kommepuecxan ‘commercial concession’
Sec above, under dpanyasunr (pp. 138-41)

(vi) 1paso, cneyraavioe ‘special right’
Sec above, under akims, 30n07as (pp. 150-2)

(vii) Ynpaarenue, doeepumeavnoe
Sec above, under TpacT (pp. 112-15)

(viii) Punancuposanue nod ycmynxy denexno20 mpebosanst
Sce above. under daxkTopunr (pp. 135-7)

(ix) Yex, npusamuasayuonnbui ‘privatization cheque’
Sec above, under sayucp (pp. 144)

218 Economsts use the words pnvatizauon, market, entrepreneunal acuvity more and more often in interviews
and articles.”

#%Entreprencunal activity is advantageous not only to the individual, but also society as a whole. Such acuvity
creates addihonal conditions for the development of the state, it improves the country’s economic status, and it
stabthizes the political situation.*
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Conclusions

It has been shown that a large number of terms used in legislation on economic law since
perestroika have been revived from pre-Revolutionary legal terminology. This concemns, first of
all, the reintroduction of terms referring to basic civil law concepts that were not used during the
Soviet period before perestroika (apeuna. pp- 35-6: 106pOCOBCCTHOCTS, p. 47, HEBUXHMOCTD,
Pp- 52-5; cepauTyT, pp. 60-61), and secondly the change in meaning of terms that continued
to be used in Soviet legislation with a different meaning (pp. 69-80). This process is a result of
the considerable expansion of the sphere of civil-law legislation since perestroika. During the
Soviet cra most institutions of civil law were intended to create or refine for the state a
mechanism to interfere in civil law relationships. Legal cntitics were provided with only a
restricted legal capacity in accordance with the purposes laid down in their charters: they could
use their property only in conformity with the same purposes, the plan tasks, and the
designation of the property. With the introduction of cconomic reforms these administrative
restrictions have been loosened and civil law has cxiended to define all economic relations in
socicty, including, to a large degree, the status of the individual. The reintroduction into
legislation of the classic civil-law distinction between JIBHXHMbIC and HCJIBHXKMbIC Beiiid, and
the exclusion of the division of property into means of production and commoditics from
legislation is an example of the process of reintroducing traditional civil-law terminology and, at
the same time, excluding terms connected to a planned economy that proved incompatibie with
them. It has also been demonstrated that the further development of civil-law concepts. which
was intermupted during the Soviet period. has resumed since perestroika, lcading to changes in
mecaning of the corresponding terms (HeBHXHMOCTL, pp. 52-5; cepBuTyT pp. 60-61). In somce
cascs vestiges of the influence of Soviet ideology on the meaning of civil law terms still prevail,
as was demonstrated with the example of sitancune (pp. 72-3).

It has also been shown that a large number of commercial terms (59) have been revived from
pre-Revolutionary law (pp. 34-80). The significance of this process lies in that these terms
have been reintroduced into Iegislation although the concepts they refer to have, in many cases,
changed over time, as emerges from the analyses of aynuTop (pp. 36—8), ToproBbiit nom (pp.
47-8), upchcxypant (p. 57), and pakTop (pp. 66-7). Ofien these revived terms have aquired a
broader meaning than they had in pre-Revolutionary times. The example of kommepcant(s) (p.
48) makes it particularly clear that the reintroduction of pre-Revolutionary commercial
terminology may be motivated by a desire 1o revive associations with the times before the
October Revolution, when Russian commercial law flourished. Many terms that had been used
in pre-Revolutionary legislation acquired a negative connotation during the Soviet period and
were used mainly in referring to capitalist countries. The fact that these terms had been
widespread until the October Revolution was, in some cases, concealed in official publications.
Duc to the decreasing influence of Soviet idcology since perestroika these terms no longer form
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part of the polar opposition between ‘bourgeois’ and °socialist’ countrics, which characterized
officially-approved Soviet language. and arc used in referring to Russia as well as to any other
country: akum3 (pp. 34-5), akumoncep (p. 35), Gaukup (pp. 38-9). Gankporetso (pp. 39-41),
Gupxa (pp. 41-2), GnarorsopHTeanHocTs (pp. 43-5), Toprosw#t gom (pp. 47-8),
kommepcawt (p. 48), kongomumuym (p. 50), akimosepHoe obumectso (pp. 55-6),
npemiprHuMaTeanb (pp. 56-7). The same is true of terms that originated in the Soviet period and
until perestroika were used only when referring to capitalist countrics, whereas they were taboo
with respect to the Soviet Union: 6ushec (pp. 83-5), nemmumr (p. 87), munep (pp. 87-8).
1a6acToska (pp. 89-92), mapkeTvnr (pp. 92-4), unscctima (pp. 94-5), unbecrop (p. 95),
uHugnanma (pp. 95-6). xoukyperuns (pp. 99-102), noy-xay (pp. 103-5), moucphee
obuectso (pp. 105-6), maTtepurckoe obimectso (p. 106), pumok (pp. 106-10), Tpact (pp-
112-15), xosnpuuur-komnauus (pp. 115-17). The rescarch has demonsirated that the
introduction of such terms into post-perestroika legislation was often carricd out gradually, by
using cuphemisms, as in the cases of GespaGomuia (pp. 81-3) and yactian cOGCTHEHHOCT
(pp. 110-12). It also transpires that centain terms whose meaning until perestroika was based
on purely ideological categories (rocTosuue, pp. 117-19; neTpynosnie poxoist, pp. 119-21;
COIMAITHCTHYCCKAaA COGCTBCHHOCTL, pp. 121-22; dopma colicteeHHoc™d, pp. 123-4;
aKcityaraima, pp. 125-6) and terms referring to a planned economy (onepaTurHoe
ynpanachue, pp. 122-3: xo3pacueT, pp. 124-5) are no longer used in legislation.

The predominant feature in the development of the Russian language since perestroika is
often identified as a dramatic increase of borrowings from English. This view is supported by
the analysis of recent developments in the terminology of economic law. The number of
borrowings from English in the economic sphere that appear in newspapers, particularly
specialized ones such as £Z and Kommersantw, is indeed striking. In some cascs English
borrowings refer 1o a new phenomenon: addwmposanioe o (pp. 153-5). sayuep (p.
144), puarropekas aesTeabHocTL (pp. 145-6), or make possible a new semantic distinction.
as between MmeneHat and cnoncop (pp. 146-8): in others. they cven supersede nalive
terminology — NOAIMCUMK, AOITOCpOUHas apeHaa. and cpouHas cueaka have been replaced
respectively by anneppadirep (p. 142), masuur (pp. 131-4), and duwouepctan cuenka (pp.
148-150).

At the same ume, however, it emerges from the analyses of primary sources that great
caution is exercised in order to avoid introducing too many English borrowings into Russian
laws. The frequency of English borrowings in legislation depends on the position which a legal
text occupics within the hicrarchy of legal texts. In fundamental laws such as the constitution
and the civil code relatively few borrowings are used. Even if an English borrowing is well
cstablished in legal practice, preference is often given to a Russian term in legislation, although it
is likcly to be unpopular: HaHCHPOBaHHE TION YCTYTIKY ACHEXHOro TpeGoBaHus instead of
axTopunr (pp. 135-7); upuBaTh3aiHOHHBIA uck instcad of Bayuep (p. 144), KoMMcpuccKas
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KoHLeccHsn instead of dpanvafsunr (pp. 138-41). In other cases an English borrowing that
was introduced into legislation is later replaced by a Russian term: Hoy-xay has been replaced by
koMmcpucckas TaftHa (pp. 103-5) Tpact has been replaced by joBepuTenbHOe
ynpasneHne(pp. 112-15). This practice of avoiding the use of foreign terms mects with the
approval of legal scholars and is recommended in Russian textbooks on legislative technigue (p.
136), according to which the use of foreign terminology is justifiable only under certain strict
conditions. However, as this resecarch has revealed. the frequency of English borrowings
increases as the status of the legal text in which they are used diminishes — from fundamental
laws such as the constitution or the civil code to seperate laws regulating specific matters. legal
commentarics, and decrees, to legal documents published by ministries or other institutions,
model contracts, and finally to legal studies published in legal joumnals or specialized
ncwspapers.

Many terms, including older loan-words and calques, were previously used only by a small
part of the Russian language community (scholars. translators, diplomats), mostly in referring
to capitalist countrics, but have become known to large parts of the population since perestroika.
This fact makes it clear that the process of introducing new words into the vocabulary of a
language cannot be described satisfactorily just from the point of view of time: changes in the
social distribution of words may be just as radical and important. The introduction of economic
reforms has been accompanied by the formation of new social groups, in particular the Russian
GusHecMeHbl ‘businessmen’, who have become a large. ambitious, and influcntial part of the
population. They have absorbed the many new terms and meanings that are introduced with
cconomic reforms, and, because of their social prestige and their influence on this dynamic
process, have ensured an even greater spread of these terms. A clear sign of the dynamics of
this process is the number of true neologisms that have been derived from older loan-words. A
great number of those derivatives are noun compounds of the type Gusnec-1utad. They are used,
in particular, to name thc many new legal entitics participating in lcgal and economic
transactions: aymuTop-1acTHuK (p. 38), Ganknp-pexopacmet (p. 39), mapkevHr-aupexrop (p-
93), npeanpusTue-dpanuaian (p. 139), puasrrep-Gpokep (p. 146), dupma-puanrep (ibid.),
xominiaHusi-ppanviafsep (p. 139), dupma-pexnamonarens (p. 60), xkaupuur-Gauxk (p. 99),
dakTop-xomnanm (p. 67), dakTop-6ank (ibid.). Other new developments in derivation are an
increasing number of stump-compounds (Gpokcepsuc, p. 86: dopeke, p. 129), and of forms
such as ausunryemoit (pp. 133—4) and doppemnpycmeiit (p. 137), which seem to have been
derived directly from the noun. as a verb in -uposams cvidently docs not exist. It has also been
shown that borrowings ending in -un2 have undergonce considerable assimilation. However, no
cvidence was obtained of the suffix -uxz combining with Russian stems (pp. 127-41).

The overall significance of this research lies in its cxposition of the deep paradox inherent in
a legal system which is closest to Continental European law yet borrows its terminology, to a
considerable extent, from the English language — the language of countries (England. USA,
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and the Commonwealth) whose legal systems are alien to it. While reform in the Russian legal
system is eclectic, the adoption of linguistic borrowings is not eclectic; almost the only source is
English. Russian legislation has traditionally been built upon the Pandectist system; thus
concepts borrowed from a Pandectist legal system are more suitable for Russian law, while
borrowing from Anglo-American law is much more difficult, a fact that was demonstrated with
the examples of kopnopaima (pp. 50-1), ToBapHILIECTEO € OMPAHNUCHHON OTBETCTBEHHOCTBIO
(pp. 63-6), Tpact (pp. 112-15), and dpanuadt3unr (pp. 138-41). Legal scholars continue to
point out that although foreign expertise and models are needed for the reform of Russian law,
foreign legal concepts should not be transferred mechanically, in particular if taken from Anglo-
American law, without taking into account the origins of the Russian legal system and
specifically Russian economic features and national traditions. However, it emerges from this
research that the attempt to transfer directly foreign models into Russian legislation is
particularly characteristic of the years of perestroika, while since 1991 Russian legal
terminology has developed procedures for adapting both Anglo-American influences and
continental European traditions to the peculianties of the Russian economic and political system
(GankporcTBO, pp. 39-41; susunr, pp. 1314, dpanviadizunr, pp. 138-41; rpacr, pp. 112-15).
Thesc findings cormoborate legal analyscs which suggest that despitc forcign legal assistance and
debates on models taken from Anglo-American and continental Furopean legal systems the law

now emerging in the Russian Federation is genuinely Russian.
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Abbreviations’

AiF. Apaymenmobt u gpaxmuoi.

ASEES. Australian Slavonic and East European Studies.
BGBI. Bundesgesetzblitter.

BiP. Busnec u noaumuxa.

ChiP. Xoaniicmeo u npaso.

EZ. Ixonomuxa u xune.

FinGa:. @unancoseasn wsema.

GiP. F'ocydapcmeo u npaso.

MEIMO. Mupoeas IkoHOMUKG U MeXOYHAPOOHDBIE OMKOUERUR.

MN. Mockoeckue nosocmu.

OFER. Osteuropa Rech.

Parker SJ. The Parker School Journal of East Furopean Law.

PE. [1paso u sxonomuxa.

PSZRI. Polnoe Sobranie Zakonov Rossijskoj Imperii.

RESL. Revue des études slaves.

REZ. Poccufickuii sxonomusecxudt »ypran.

RCEEL. Review of Central and East European Law (formerly Review of Socialist Law).

RF. Poccuuickan Qedepayn.

RGBL. Reichsgesetzblatter.

RJaS. Pyccxuii asvix 8 uxoae.

RJu. Poccuickan rocmuigun.

ROW. Recht in Ost und West.

RR. Pycckas peub.

SGiP. Cosemckoe 20cydapcmeo u npaso.

SJu. Cosemckan wocrmuua.

SP SSSR. Cobpanue nocmanoasenwi [1pasumeascmea CCCP.

SZ RF. Cobpanue saxonodameasvcmea Poccutickoi Pedepaigu

VE. Bonpocbt axonomuni,

VFKCB. Becmhuux @edepasbroti KoMUCCUIL NO PLIHKY EHMbIX OyMae.

VJa. Bonpocot a3bikosnanus.

VMU. Becmniux Mocxoeckoo Yuusepcumema.

VRF. Beoomocmu Poccuickoii Pedepayut.

VSND RF i VS RF. Bedomocmu Cve3da napoonsix denymamos Poccuticxoiit @edepayuu u
Bepxoenow Cosema Poccuickoit Pedepayuu.

* Ths list contains abbreviations of journals and newspapers only. All other abbreviauons — of laws,
dicunnanes, and other matenal — are included 1n the references.



00052009

166

VVAS RF. Becmnuxk Boicuezo Apbumpannoo Cyoa PQ.
VVS. Bedomocmu Bepxoanozo Coeema.

WGO-MfOR. WGO-Monatshefte fiir osteuropdisches Recht.

WiRO. Wirtschaft und Recht in Osteuropa.
ZfSIPh. Zeitschrift fiir slavische Philologie.
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6naroTBoOpHTCLHAA ~ 44
Gpokepckas ~ 85
muiepckan ~ 88, 129
HMHBECTHLIHOHHaA ~ 95,117,132
HHIIMBHIya/IbHast TpyfoBasa ~ 76,111, 158
KJIMpHHIOBas ~ 97
JH3HHroBas ~ 133
MapKCTHHIOBas ~ 93
MOHOIIOJIMCTHYeCKas ~ 102
npeanpHHUMaTeNbCcKas ~ 76,77, 84,94, 107, 127, 159, 160
peksiaMHas ~ 59
puasTepckas ~ 145, 146, 162
TOproBast ~ 79
huHaHCOBO- XO3ARCTBeHHan ~ 142
Xo3ghAcTBeHHas ~ 159, 160
IKOHOMHUYCCKasd ~ 84
IMHCCHOHHasA ~ 142

munep 50,87, 88, 138,162
BanoTHbIA ~ 88
HHBCCTHIITHOHHLIA ~ 88
OPHIBATLHLIA ~ 88
cepbmi ~ 88

mumar - 129
BAMIOTHLIA ~ 129

IWIHHTOBLIA 129

THPEKT-MapKeTHHr 93

robpocosecTHocTs 47, 161
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ROroBOp
crpaxosoft ~ 52
TpactoBolt ~ 115
¢paxToBbit ~ 52
BO/DKHHK 67
AOoM, Toprosbit 47, 48, 56, 161, 162
nocroaune 117,118,119, 162
Hapogxoc ~ 117
obuee ~ 117
ROXOJThI
(ne)rpynoswie ~ 15,111, 119,120, 121, 162

3abacToBka 89,90, 91,92, 162

3aBeficHHe 48

3aKJIOYEHHE, ayaHTopckoe 38
3aKOHHOCTS, collHanncTHeckoe 30, 31,101
3HaK, ToBapHLA 74,75, 94

H30bLITUK AcHer 96
UMYIICCTBO
EBHXHMe ~ 52,53, 54
nu3nHTOBOC ~ 133
HeaBHXHMoc ~ 52,53, 54, 55, 61
uHBecTHiMR 94, 95, 162
HHOCTPAHHLK: -HH 95
uupecTop 95, 162
HHIOCCaMCHT 72
HHKHHUpHHT 129
uHancoBLtt ~ 129, 130
unguisuus 98, 96, 162
rajionHpyoitas ~ 96
HeoOy3aHHas ~ 96
HudopMaliun
HayuHO-TeXHHuYecKas ~ 103
pckiaMuas ~ 59
HCCJICIOBAHHA, MapkeTHHFOBBIC 93, 94

KkamMGuo 72
KaMIIaHHsl, pekJiaMHas 59
KanBIOXCHHC 94
KamuTaser 42, 57, 69, 87, 90
KalHTANOBNOXCHHE 94
kBasupnHok 110
knefimo, pabpuunoe 74
kaupuHr 96, 97,9899, 127
GaHxOBCKKH ~ 97
BIIOTHLA ~ 97,98, 99
MCKGAHKOBCKuft ~ 97
UCHTPATH30BAHHLEE ~ 98, 99
KJMpHHr-Gank 99, 163
KJTHPHHT-1'ayC, KIIMpHHC-rayc 98
komHccHoHep 49, 50, 85
KOMHMCCHA, PEBH3HOHHas 37
KOMHTET, OUpxcBok 42, 46
kommepcanT 48. 84, 161, 162
BbICOKOKBTHGHIIMPOBAHHLIA ~ 48
COBETCKHH ~ 92
KOMMHBOSIXKCp 49, 50
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KoMmiiaHus 24, 68
aKkilMoHepHan ~ 55,64
ayJIMTOPCKO-KOHCATTUHIOBas ~ 38
acppunuupoBanHas ~ 153
repxarennckas ~ 115,116
nouephsan ~ 105,153,156
HHOK HHHPHHINO-KOHCATTHHTOBast ~ 130
KaNHTATHCTHYCCKaA ~ 69
KOHCaTTHHTOBasA ~ 130
Nn3IMHrosas ~ 133, 134
MapKcTHHI'UBas ~ 94
maTepunckan ~ 106, 116, 156
odpduiopHas ~ 145
puanTepekas ~ 146
CCCTpHHCKaA ~ 153
xouiHHIoBad ~ 51,115,116.117
NPOH3BOACTBCHHaA ~ 116
¢unancosan ~ 116,117
KoMNaHus-cpanyaiizep 139, 163
KOMIUICKC, MMYLIIECTBCHHBIA 77
KoHRoMMHHYM S0, 162
koHKypeHuns 30, 87,99, 100, 101, 102, 162
KanuTaHCTHYeCcKas ~ 99
HegoGpocoBecTHan ~ 20, 61, 63, 87
KOHOcaMeHT 69
KOHcarrTuHr 130
koHcarHIH 130
KOHTPAKT, dblovepcHbit 150
koHuepn 51,102,103,113,116, 158
KOHIteccust, KoMmepucckan 139, 140, 141, 160, 162-3
KOOTICPAaTHB, IIPOH3BOACTBCHHLI ~ 77
koprnopaims 50, 51, 142, 164
KOTHpoBaTHCH 75
KoTHpoBKa 75
KPCANTOBAHHKC, osrocpoykoe 131
xpeawrop 40, 67
xymas-npogaxa 79, 88, 134
KYPC. BEKCCJILHBIA 72
Kyprax 86

m3-63k 131

m3unr 20, 131, 132,133, 134, 162, 164
so3Bpatubid ~ 131,132,133
MEXlyHapoaHbm ~ 131
onepaTWBHbA ~ 131, 132
OnepaIMOHHLIR ~ 131,132
PCBOJILBCPHBIR ~ 132
duHaHcosbt ~ 131,132,133
acnoptubil ~ 131

sm3uHry 133

nuannrosemt 131,133

Jusuuropatens 131,133

mMsuHronoayvatens 131,133

au3uHryembi 133, 134, 163

mctuar 20, 134

10, adppuanposannoe 153, 154, 155, 162
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marasuH 48

makiicp 24,42,47,52, 85
OHpXcBO#i ~ 42
crapuivt ~ 46

Makjep-oOMeHitHk 146

MaKpoOMapkcTHHr 93

mapkeTHHr 92,93, 127,162
mudpdepeHnmanbHblt ~ 93
MHOIMOYPOBHEBLM ~ 93
HUcabi ~ 93
npakTuucckut ~ 93
COIHANILHO- ITHYECKHI ~ 93

MapKCTHHT-TUpeKTOp 93, 163

MapKeTHHI-UlCHTp 93

MapKCTHHTOBLIA 93

mapketoaor 93

matb 105, 106

MeaHaGH3Knee 84

memHapbiok 108

McHa 143

mencHat 147, 148,162

MOHHTOpHUHT 127

Hacm 35,36

HMYIleCTBCHHLI ~ 35, 36
HAHMCHOBaHKe , PHpMEHHOE 68, 69
HemBuxHMocTs 82, 53, 54, 55, 77, 146, 161
He3aHATOCTL 82

apcMeHHas ~ 82
HepbHOYHBM 110
HECOCTOSRTEABHOCTL 39, 40, 41
HeaKTOpHHIoBLIA 137
Hedppanyafsuirossi 139
regTeOU3Hec 84
Hoy-xay 20,62, 103, 104, 105, 13), 162

oGauraima 69, 79
OOCTy X HBAHKC
Opokepckoc ~ 86
KJIHPHHI'OBOE ~ 98
dakropuHrosoc ~ 137
obLecTBo
akumMoneptoe ~ 51, 858, 56, 64, 65, 105, 147, 150, 154, 156, 162
3aKkpbrroc ~ 64, 65, 155
oTKpbiTOE ~ 64, 65,76, 155
nouepsee ~ 40, 41, 108, 106, 158, 162
3aBHcHMoe ~ 106
matepuuckoe ~ 106, 162
ocHoBHoe ~ 40, 41, 106, 158
peHTHHroBoe ~ 135
xo3aafcTecHHOE ~ 77
OBLECTBO € OrPAHHUYEHHOR OTBCTCTBEHHOCTLIO 66
obiecTBo-mMath 116
oGnemmuHeHne npeanpusti 51, 116, 151
oficpayun
GaprepHbic ~ 143
AWIMHTOBblC ~ 129
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JIM3KHroBbIEe ~ 133
TOJUIMKIOBbLKE ~ 135
TpacToBbic ~ 112
¢daxkTopuHrosbic ~ 136, 137
OprraHH3allHA
KJIHpHHIOBag ~ 97
KoMMeptieckan ~ 69,77
OpraHu3almMs- pcknamogatens 60
otdpuiop 20, 145
oddinopubit 145

nmaket akuni 103, 153
KOHTpOJILHLM ~ 116,153
nanara
KJIHpHHIOBast ~ Y8
pacyeTHas ~ 98
nepephis B pabore 91, 92
minay 108
nnavosukn 109
nomucuuk 142,162
HOJIL30BNageHne 61
nomectThe 52,72
nocpemHnk 49,52, 88, 142
OGupxesont ~ 45, 86
[IpaBo
Gypxya3sHoe ~ 101
BeKceibHoe ~ 71
~ cobcTBeHHOCTH 78, 124
npeAupHHUMaTeLCKoe ~ 159
TOproBoe ~ 52
XO3ACcTBEHHOE ~ 13, 159
~ 4acTHOA coOcTBeHHOoCcTH 1485, 146
crienpanbHoe ~ 151, 160
npaic-nucr 57
npepoiviata 148
npempHHHMAaTEnbL 86, 57, 59, 84, 89, 90, 93, 146, 159, 160, 162
KpyiHbifl ~ 57,160
HEROOPOCOBCCTHLIA ~ 83
npeMIpHHAMATC/ILHANG 57
NpCAPHHHUMATCALCTBO 160
npeanpuaTie 48,51, 56,62, 68, 75.76,77,103, 113, 116, 150, 151, 157
rocyIapcTBCHHoe ~ 76,77, 126,154
poucpHec ~ 104, 108, 106, 156
HHIHBHAYaILHOC (ceMchiHoe) yacTHoe ~ 76
KandTaaucrutieckoe ~ 39,103,113
KOOIPATHBHOC ~ 126
Manoe ~ 84
maTepuHckoe ~ 106, 156
MYHHLMIANbHOE ~ 76
cecrprHckoe ~ 106, 156
coBMccTHOC ~ 156
colHa/IHCTHYEeCKOE ~ 113
cpensoe ~ 84
TOpropoe ~ 56, 68, 75
YHHTapHOC ~ 77
npeanpuATHC-bpanuanisun 139, 163
npedic-kypaut 57, 161
npHoLLIL 79, 94,95, 99
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NPCANPHHHMATEILCKas ~ 57

CHIEKYNIATHBHas ~ 79
npusamwiamms 107, 150, 160
NPHHAVIEXHOCTL 68
NpOBCPKa, ayasTopckas 38
npomnara 148
IIpOTECT BeKceass 72
npouecccuur 127

pabOTHHKH, BhICBOGOXKAaeMLI: 82
paspen npoaykuun 157
pamopekiama 58, 60
pacueTt
ACHEXHbEE ~ 143
KIIMPHHIOBBLIA ~ 97,98
KoMMepucckuid ~ 125
XO3AACTBCHHLIA ~ 124, 125
pcBH3HA 38
pcBusop 37,38
PCHIXHHHpHHI 130
pefmunr 127,128
pedTHn 127
peAiTHIOBaHKHe 127
pckamMbuo 72
pckriama §7, 58,59
nodkHas ~ S8
HapyXHasa ~ S8
licuaTHas ~ 58
noyrtosas ~ 58
3KpaHHas ~ 58
peKiiaMMpoBaTh 59
pexiamuct 59
pckiiaMoparens 59
PCKJIAMOTIPOH3BOHTEL 59
PCKJIaMOpacpOCTPAHHTC /L 59
pekpyrep 128

pekpyTHHr 128
PEMHTCHT 72

peHTHHIT 134
pcHTHHrOBbLIL 135
puarTep, puarrop 20, 148, 146
puasTrep-6pokep 146, 163
puanTep-npogeccuonan 146
pHasTTepcKHi 146
pbHKOGOR3HL 109
pomok 93, 99,101, 106, 107, 108, 109, 110, 130, 160, 162
aMepHKkaHckuit ~ 108
BATIOTHLIA ~ 129
ACHCKHBbIA ~ 129
KOMIOTepHLIR ~ 108
JIM3WHIOBbIA ~ 133
MHposoA ~ 108
obinuA ~ 106
~ nabnvk punchnus-yenyr 108
~ lICHHLIX 6ymar 88, 99, 108
peKiIaMHbIA ~ 58, 59
poccuiickui ~ 108
copeTckuit ~ 108
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coumanucTHuyeckuit ~ 101, 107
CHEeKyNRTHBHLA ~ 108
HHaHCOBLIA ~ 127
dounopbmt ~ 128
buiouepcHbilt ~ 149
UHBHWIM30BaHKHLIA ~ 99, 108, 110
yepHbit ~ 108

pbHOK-MoHCTp 109

poHouwnk 109,110

POHKHHT 128

caGotax 90
caGoTaxuuk 9N
cGepbGanin;mr 128
CBHACTEJILCTBO
3anoroeoe ~ 70
knagoBoe ~ 71
cknaackoe ~ 70
cKmagoytoe ~ 70,71
TOBapo-3afiorosoe ~ 71
CHAC/IKa
GaprepHas ~ 143
Oupxcepas ~ 85
ONUMOHHast ~ 98
CHiEKyJIATHBHas ~ 70
cpounas ~ 148, 149, 162
ToBapooOMeHnas ~ 143
cdopsapaHas ~ 98, 149
dhiovepcHan ~ 98, 149, 150, 162
cepputyT 60, 61, 161
nyGsmunbil ~ 61
YacTHbIA ~ 6]
ceTs
aMnepckan ~ 88
¢panyaisudrosas ~ 138
CHCTEMa, KJIHpHHTOBas 96, 99
cyX6bl, peknaMRO-KoMMepyeckue 60
cobcteeHnnk 73, 77,157
co6cTBeHHOCTy 29,72.73,77,78,117,118,119, 157
rocygmapcTeenHas ~ 111,118,119,121,124, 151,152
fosepHTenbHas ~ 114,115
KalHTAIHCTHYCCKaA ~ 111
KOJUICKTUBHas ~ 122,124
KOMMYHajlbHasd ~ 118
KoonepaTHBHas ~ 111,121,122, 124
nuuHas ~ 73,111,112,119,121,124
MYHHIIHIANTbHas ~ 124
olbtucHapomtan ~ 144
obGiecTeeHHan ~ 102,122
~rpaxaad 111,119,122,124
~ rpaxaannia 112,119,159
~ OB1CCTBCHHbIX oprany3aii 111, 121
couanHeTHyeckas ~ 30, 101, 111, 119, 121, 122, 126, 162
xo3pacucTHas ~ 125
vactHas ~ 30,101,102, 111, 112,119, 120, 121. 124, 125, 162
4aCTHOKAlWTATHCTHYecKas ~ 110
cos-BeKkcenb 72
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copeBHoBaHue 102
colMasiucTHyeckoe ~ 30,99, 101, 102
IKOHOMHYECKOoe ~ 99

cocmzanne 102

COCTH3ATENLHOCTE 99

concopeHosanne 101

cnekyasimus 78, 79
Gupxcsad ~ 79
MeJiKas ~ 79

CNOHCHpoBaTL 147

CIIOHCHpYCMBIA 147

cnoHcop 20, 146, 147,148,162

cnoxicopctso 146, 147

cnoHcopbe 147

cnor 129

cyG-¢ppanuaitzep 139

cy6-¢ppanuadizuar 139

cy6-panuadisHurospt 139

TalHa
rocyRapcTBcHHas ~ 62, 63
KOMMepucckas ~ 62, 63, 105, 163
TeCT-MapkeTHHr 93
ToBapHuiecTBo 67, 68, 154
aKuHOHepHoe ~ 55
~ na scpe 47
nonaHoe ~ 47,68,76
C NEPEeMCHHBIM cocTaBoM 63
cMmelllaHHoe ~ 76
Toprosoe ~ 48
x035#cTBEHHOE ~ 77
TOBAaPHLICCTBO ¢ OMPaHHYEHHON OTBCTCTBEHHOCTLIO 63, 64, 65, 66, 76, 155, 156, 164
TOBapooOMed 142,143
Tosuur 135
BHellHHA ~ 135
BHYTpeHHHH ~ 135
TOSLIMHTOBLLIE 135
TOpr
Oupxcsoft ~ 85
dorovepchbot ~ 149
TOProans
Gupxesas ~ 149
BHeurHas ~ 143
po3HnyHas ~ 107
dblouepcHas ~ 149
Tpancepr 79, 80
KaHTILHL ~ 80
Tekyutuit ~ 80
TpaccaHtr 72
Tpaccat 72
Tpact 20,112.113, 114,115, 160, 162, 163, 164
TpacT-KomnaHuw 112
TpacT-oTaAcabs 112
Tpact-poHasr 112
TpaTtra 72
Tpeer 112,113,114
TpecTupoBanue 114
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y3yppykT 61
yNpaBJICHHE

nosepuTesibHoe ~ 114, 115, 160, 163
onepatuBHoe ~ 122,123,125, 156, 157, 162
YCJIYTH
aymMTopckue ~ 38
HHXXEHEPHO- KOHCYIbTatHOHHbIE ~ 129
KOHCYJIbTALIMOHHBIE ~ 130
pecKiaMibic ~ 59
ycTynka TpeGoBanua 136
YYpeXACHHE, POH3IBOACTBEHHOE 76

dakTop 66. 67, 161
dakTop-6aHK. pakTopbank 67, 136, 163
cdaxrop-komnauus 67, 163
daxkropunr 67, 138, 136, 137, 160, 162
KpoOHbLI ~ 136
~ Ge3 npasa perpecca
akTOopHHIroBLEE 137
bHHAHCHPOBaHHE MOJ YCTYTIKY ICHEXKHOro TpeGoBanns 136, 160, 162
¢uHaHcHeT 39
bupma 48, 57,67, 68, 88
aynmuropckas ~ 37,38,130
O6pokepckas ~ 68
KOoHcasrTHHrogas ~ 130
pHarrepcKan ~ 146
Toprosas ~ 49
upma-pexnamonateas 60, 163
¢dupma-puanrep 146, 163
¢upma-cnovcop 147
oA, HHBCCTHUKOHHBLIA 154
¢opeapa 129
dopekc 129,163
¢opma cobcteenHocT 121, 123, 124, 126, 162

dopdefirep 137
dopderrunr 137
doppehTunrossin 137
doppeATupoanue 137
doppemuposanue 137
dopdbemupyembit 137, 163
dpanvaniscp 130, 138
¢panuadizn 138
dpanyafiznar 138
dpanvafizuar 138, 139, 140, 141, 160, 163, 164
6usnec-popmat ~ 141
cdpanvaiaunrosnit 138
dpanuanu-napriep 139
dpanuafisuposaire 139
¢panuafiauposats 139
Ppanyvaiisubi 139

¢panvadzop 138
¢pamunza 138
dbpannuzcp 138

dpariumszn 138
dpaminu3nnr 138

dperuadizunr 138
dbrouepubit 149
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bbtouepc 148
pacucTHbifl ~ 97
bbrotiepekuit 149
¢bloyepcHbit 149
boiouepcsl 149
BamomHblc ~ 150
ToBapHbic ~ 150

xafipuur 141
xospacyer 124, 125, 162
xonmur 103,116, 117,127
tuHaHcoBbIR ~ 117
yHethifi ~ 116
xoamuHr-komnauu 115,116
XonmMHr-komnanua 118,116,117, 162
xonmguuru 116, 117

ueHa, Oupxesas 57
HEHHOCTH, OMpXeBbic 79
UEHTP
KJIHpHHroBbd ~ 98
MapKETHHIOBbI ~ 93
oddbinophbit ~ 145

yek 69
HPHBATHSAUMONHLIA ~ 144, 160, 162
yesopek, feqopoft 58

akBafipunr 127
IKkayHTHnr 127
IKOHOMHKA

GaprepHas ~ 143
nnaHosas ~ 108
IUIaHOBO-pbIHOYHaR ~ 107
pbmoynas ~ 58,74,93,107, 108
copeTcKas ~ 96
COIMAIHCTHYeCKan ~ 94
akcrutryatauns 106, 110, 125, 126, 162
Kanwrajctiieckas ~ 90
IKCNIyaTHpoBaTLCs 126
aMHTCHT 42, 142
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