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Daniel Chodowiecki’s allegorical copper plate of 1781 shows unauthorised
reprinters and original publishers, respectively as highwaymen and their
victims while the Goddess of Justice is asleep. The full title reads: “Works
of Darkness. A Contribution to the History of the Book Trade in Germany.
Presented Allegorically for the Benefit of and as a Warning to All Honest
Booksellers.” The identities of most of the characters have been identified:
the bandit chief is the Austrian publisher Johann Thomas von Trattner
(1717-1798) who made a fortune by reprinting books from other German-
speaking territories. His victims are the publishers Friedrich Nicolai (in
the centre), and Philipp Erasmus Reich (fleeing into the background). The
small bat-like monster hovering overhead (a position normally reserved
for angels in religious paintings!) is modelled on Gerhard van Swieten
(1700-1772), an influential adviser and doctor of Maria Theresa of Austria
who eased censorship regulations but encouraged the reprinting of foreign
books in Austria. Nicolai’s right arm extends the bat monster’s line of gaze
and points to the head of the Goddess Justitia, sleeping as if drugged by the
poppy blossoms above her head.

Apart from a scriptural-theological aspect (equating reprints with ‘works
of darkness’) and a more juridical one (comparing reprinting to robbery),
the title, by describing the etching as a “warning to all honest booksellers’,
also evokes moral principles in civil society. The “honest’ bookseller is one
who does not deal in reprints. Ironically, Christian Friedrich Himburg, the
Berlin publisher of the copper print was himself to be branded a pirate for
a 1777 two-volume Goethe edition which in turn was soon reprinted by two
other publishers: in 1778 by Schmieder in Karlsruhe and by Fleischhauer
in Reutlingen.

Source: Antiquariat Voerster, Stuttgart.

For more details see: Chodowiecki’s Allegory “Works of Darkness’ (1781), Primary
Sources on Copyright (1450-1900), wa.copvrighthistorv.ora
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Introduction.

The History of Copyright
History: Notes from an Emerging
Discipline.

Martin Kretschmer,
with Lionel Bently and Ronan Deazley

What is Copyright History?

History has normative force. There was no history of colonialism, gender,
fashion or crime until there were contemporary demands to explain and
justify certain values. During much of the twentieth century, ‘copyright’
history (the history of legal, particularly proprietary, mechanisms for the
regulation of the reproduction and distribution of cultural products — as
opposed to the history of art, literature, music, or the history of publishers
and art-sellers) was not thought of as a coherent, or even necessary field of
inquiry. It was a pursuit of individual often rather isolated scholars, not an
urgent contribution to knowledge.!

This was not always so. Copyright history had been the subject of
intense and sustained study during several periods in the past, in the sense
that there was a common set of questions, a community of scholars who
read and responded to each other’s concerns, and an audience to which
this history mattered. Between around 1740 and 1790 copyright history was

1  Examples include: L. Gieseke, Die geschichtliche Entwicklung des deutschen
Urheberrechts [The historical development of German author right law] (Gottin-
gen: Schwartz, 1957); Marie-Claude Dock, Contribution historique a I'étude des droits
d’auteur (Paris: LGDJ, 1962); L.R. Patterson, Copyright in Historical Perspective (Nash-
ville: Vanderbilt University Press, 1968).
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elevated to an academic sub-discipline under this (sociological) definition
in at least Britain, France and the German-speaking countries. William
Blackstone (1723-1780), Denis Diderot (1712-1784) and Johann Stephan
Piitter (1725-1807) all searched in different ways for the historical sources
of a law prescribing norms of copying. Copyright history is also present
in virtually every nineteenth-century jurisprudential treatment of literary
property, author’s rights, publisher’s rights or copyright law.

Following the adoption of an international framework of treaties, most
prominently with the Berne Convention of 1886, interest in copyright his-
tory appeared to wane. As Martti Koskenniemi remarks in the context of
international law: ‘For a functionally oriented generation, the past offered
mainly problems, and few solutions.”> Lawyers for most of the twentieth
century were functionalists, oriented towards the future.

Several fields of legal scholarship experienced a new historical turn
towards the end of the twentieth century. Why did the need to understand
how we got to where we are arise? For international law, the changing world
order after the fall of the Berlin Wall has been suggested as an obvious
stimulus. For copyright law, the renewed interest in history may be traced
to the translation of Michel Foucault’s 1969 essay Qu’est-ce qu’un auteur?
which first appeared in English in the mid-seventies.® Poststructuralist
author theory influenced literary scholars profoundly, just at a time when
digitization began to pose questions of authorship and ownership. In the
Anglo-American context, the landmark texts of recent copyright history
are perhaps Martha Woodmansee’s ‘“The Genius and the Copyright’ (1984),
turning her gaze on the aesthetic, economic and legal conditions which
made enlightenment thinkers frame copyright law in the first place, and
Mark Rose’s 1988 article ‘The Author as Proprietor’, developing an argu-
ment from the case of Donaldson v. Becket (1774) that, historically, there was
no necessary connection between author and text. Many of the questions
raised by Rose and Woodmansee still pervade this volume.*

2 M. Koskenniemi, ‘The History of International Law Today’, 4 Rechtsgeschichte
(2004), 61-6.

3 M. Foucault, ‘Qu’est-ce qu'un auteur?’, Bulletin de la Société frangaise de philosophie,
63/3, juillet-septembre (1969), 73-104; M. Foucault, ‘What is an author?’ (translated
by James Venit), Partisan Review, 42:4 (1975), 603-14; and 113-38 in D. Bouchard (ed.),
D. Bouchard and S. Simon (trans.), Language, Counter-Memory, Practice (Ithaca, NY:
Cornell University Press, 1977).

4 M. Woodmansee, ‘The Genius and the Copyright: Economic and Legal Condi-
tions of the Emergence of the “Author”’, Eighteenth-Century Studies, 17:4 (1984), 425-
48; M. Rose, ‘The Author as Proprietor: Donaldson v Becket and the Genealogy of
Modern Authorship’, Representations, 23 (1988), 51-85. Copyright history was then
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Given the burgeoning interest in copyright history over the last 25 years,
of which the digital archive motivating this edited collection is one of sev-
eral indicators,’ this is a timely opportunity for a more fundamental histo-
riographical challenge.® Historiography is meta-history, the philosophy of
science of historical scholarship. As the field is maturing, how do copyright
historians identify their objects of inquiry, the primary sources that matter?
How do scholars offer explanations, conceptual explications, and narra-
tives of causes and effects in the evolution of the norms of copying? Which
justificatory goals are served by historical investigation?

In the funding application for the digital archive project,” we confidently
claimed that we knew which jurisdictions, and what kind of materials mat-
tered: ‘The focus is on five countries that have shaped the modern concepts
of copyright law: Italy (20 documents), France (50), the UK (50), Germany
(50), and the US (20). The documents will include statutes, materials relat-
ing to legislative history, case law, tracts, and commentaries.’

Not only did we claim to know where copyright history took place, we
also expressed confidence in the historical inflections that had provided the
sources for the modern framework of copyright law: ‘There is considerable
consensus among legal scholars as to the key points in the intellectual his-
tory of copyright law: Invention of printing press (cal450); Feudal regime
of printing privileges (Venice late 15th century; imperial fairs c15-c17);
Stationers” companies (Basel 1531; London 1557); First Statutes (England
1710; US 1790); Author Rights (France 1791/1793; Prussia 1837; UK 1842);
Berne Convention (1886).’

The backward projection of modern nation states into historical
jurisdictions (while also omitting important regional centres such as
consolidated as a law and literature field of inquiry at a 1991 conference whose
proceedings were published in 1992 as a special issue of the Cardozo Art & Entertain-
ment Law Journal, and then as a much cited edited volume: M. Woodmansee and P.
Jaszi (eds), The Construction of Authorship: Textual Appropriation in Law and Literature
(Durham: Duke University Press, 1994).

5 In March 2008, the digital archive Primary Sources on Copyright (1450-1900)
was launched with a two-day conference at Stationers” Hall, London. The edited
resource comprises over 550 documents / 10,000 pages, and is available at <http://
www.copyrighthistory.org> (hereafter: Primary Sources). All contributors to this
edited volume spoke at the conference, which also initiated the International Schol-
arly Society for the History and Theory of Intellectual Property (ISHTIP).

6 Kathy Bowrey had already posed the question in 1996: “Who’s Writing Copy-
right’s History?’, European Intellectual Property Review, 18, 6 (1996), 322-29.

7  Lionel Bently and Martin Kretschmer, ‘Primary Sources on Copyright (1450-

1900)’, application for a digital resource enhancement grant to the UK Arts &
Humanities Research Council AHRC (2004).
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the Netherlands) may be excused by the need to explain the project to
potential funders.® We had to convey at least confidence in the possibil-
ity of copyright history.

Our methodology then aimed to select documents for the digital archive
according to three criteria:’

(1) Documents that open up alternative interpretations of copyright
history

Particular national copyright laws have come to be associated with dis-
tinct philosophical traditions: the US and UK are said to be “public interest’-
oriented, or utilitarian; France and Germany are regarded as author-centric,
reflecting deontological philosophical ideas (personality, natural rights). We
are interested in documents that affirm, and contradict, these presentations.
For the editorial comments on such documents, we are particularly inter-
ested in bibliographic references that evidence early occurrences of particu-
lar interpretations.

[...]

(2) Documents that illustrate interaction of copyright laws with commer-
cial and aesthetic developments

We are interested in documents that say something about the way in
which the law reacted to, and also affected, social circumstances and prac-
tices (including technological change, commercial practices and aesthetic
practices).

[...]

(3) Documents that evidence influences across jurisdictions

Copyright histories are often told as if national systems remained her-
metically sealed from one another. So we have a British history, a French
history, etc. We are interested in documents that indicate influence from out-
side the particular nations. For example, we are interested in evidence that
the Venetian privileges constituted a model for licensing systems in France,
Germany, England, etc., or evidence that suggests there was no such influ-
ence (each country independently coming up with the same idea of regula-
tion). Assuming that there was influence, we are interested in documents

8 Several essays in this collection offer a corrective here: Alastair Mann examines
the distinct tradition of Scots Law before and after the Union with England of 1707;
Stef van Gompel gives voice to the Dutch influence on the evolution of copyright
formalities during the nineteenth century; Friedemann Kawohl is careful to distin-
guish the many principalities of the Holy Roman Empire of the German Nation;
and, Maurizio Borghi discusses eighteenth-century copyright reforms within the
context of the Venetian jurisdiction (Germany and Italy did not exist as unified
states until 1861 (Italy) and 1871 (Germany)). The Primary Sources archive will be
extended in the near future to other countries, such as Spain and the Netherlands.
9 Cited from the methodology section at http://www.copyrighthistory.org/htdocs/
method.html
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which tell us about how certain legal systems became models for others.

We are also interested in documents that indicate the development of
national self-consciousness, or national images of copyright. When, where,
and how did French, US, German, Italian and UK commentators start to
articulate their national laws as different from those of other nations (with
different histories, philosophies, functions, concepts, etc.)?

From a historiographical perspective, it appears that our main thrust
was to investigate the construction of narratives around the reference
points of copyright history (taken as given), but we did not confront the
orthodoxy that views copyright history as the history of laws. Although
we recognized that history is more than an accumulation of legal materials
within the context of national jurisdictions, politics and perhaps diplomacy,
we did not systematically address how inquiry could reach beyond the
documents of government.”” This is a rather fundamental methodological
point, so it may be useful to illustrate the implications with an example
taken from Deazley’s paper in this volume."

From a legal perspective, the UK’s Fine Art Copyright Act of 1862 intro-
duced copyright protection for three types of artistic work — original draw-
ings, paintings, and photographs. Prior to the 1862 Act, only engravings
were protected under the Engravers’ Act of 1735. Thus, a gap persisted
for almost 130 years in which engravings but not paintings and drawings
were covered under UK law. As Lord Mansfield remarked (obiter) in Sayre
v. Moore (1785): ‘[I]n the case of prints, no doubt different men may take
engravings from the same picture, but one cannot copy the engravings of
another.” In 1853, Roberton Blaine commented that it was still dangerous to
exhibit pictures ‘before they are engraved’.”” Yet there was a lively market
for works of art, and painters did command substantial reproduction fees
in relation to their works.

For the empirical reality of the arts market, what should the historian
identify as the relevant norm under investigation? As Deazley suggests in
his commentary (pp. 294-95):

10 In the wider historical academy, the methodological turn toward documents
of ordinary people (‘everyday life’) is associated with the French journal Annales:
économies, sociétés, civilisations under the leadership of Fernand Braudel after 1945
(thanks to Thomas Knubben for the reference). The empirical reality of societies
(rather than their leaders and documented rules) becomes the focus of historical
study.

11 yRonan Deazley, ‘Breaking the Mould? The Radical Nature of the Fine Arts
Copyright Bill 1862’, Chapter 11 in this volume.

12 R. Blaine, On the Laws of Artistic Copyright (London: John Murray, 1853), p. 26;
also in Primary Sources.
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When painters purported to realise payment on the right to engrave their
works, upon what basis did they do so? Did it turn upon negotiating physi-
cal access to a painting to ensure a faithful reproduction of the same? Was it
simply a recognised and accepted commercial convention of the printsellers’
market? Or did the status of an engraving right rest upon some other legally
significant construct that predated (and perhaps rendered redundant) the
need for statutory protection in 18627

In historiographical terms, the legal construction of works of art in
the UK pre-1862 does not appear to match the commercial and aesthetic
practices of the period. Norms and practices of copying arguably super-
seded the legal framework. This indicates the limits of orthodox method.
Establishing forensically the meaning of concepts, within a closed circle
of legal reasoning that finds persuasive authority in historical sources of
law, does not suffice. ‘Copyright law” needs to be understood as having
been only one mechanism for the articulation of proprietary relationships:
other legal norms (personal property, contract, bailment), and, more inter-
estingly, other social norms, allowed for systems of ascription and control,
flows of money, as well as the transfer and sharing of ideas and expression.
Copyright history is not just another branch of positive law."?

In this introduction, we invite readers to take a historiographical per-
spective on copyright history as a discipline. We do this by suggesting a
number of meta-narratives, i.e. narratives about the construction of history
at various periods. We then evaluate the essays in this volume in that meth-
odological light: how do the scholars in this collection convert sources into
explanations?

A Brief Historiography of Copyright

Historical narratives of copyright were first prominently mobilized during
the eighteenth century. As one would expect, this occurred when norms
of reprinting and copying where contested in the context of political, eco-
nomic and aesthetic shifts.

In Britain, the seminal debate interweaving strands of historical and
legal argument sought to establish, or refute an author’s right ‘at com-
mon law’ that may survive the limited copyright term of the Statute of

13 Animportant proviso: Had the 1862 Fine Art Copyright Act not occurred, the
historian would not have treated painter-engraver relations as a matter of copy-
right. Thus, copyright law offers a lens for viewing practices that may not have
resulted in law — perhaps a paradoxical outcome for a copyright historian.
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Anne (1710). For example, in the so-called ‘battle of the booksellers’ between
Scottish and London publishers, the Tonson family of publishers used a
contract under which Simmons had acquired Milton’s Paradise Lost in 1667
to seek an injunction against the Scottish printer Walker in 1739 (when
the 21-year term for books already in print under the Statute of Anne had
clearly expired)."

Under the influence of Lord Mansfield (as William Murray the counsel
for Tonson in Tonson v. Walker), the common law historiography developed
more fully in the cases of Tonson v. Collins (1762) and Millar v. Taylor (1769).
As Deazley® puts it in his commentary on Tonson v. Collins: In the first
extended pre-history of English copyright, Wedderburn and Blackstone
(counsels for the plaintiff) ‘took the judges back through the bye-laws of
the Company of Stationers, the printing patent cases of the late seventeenth
century, and the Licensing Act 1662; back through the various decrees of
the Star Chamber, the incorporation of the Stationers, and the origins of the
prerogative right to grant printing privileges; back to the very introduction
of printing itself by Caxton in 1471". In return, Thurlow and Yates (counsels
for the defendant) characterized the stationers’ bye-laws as ‘private regula-
tions’, the letters patent were ‘merely privileges’, the King’s prerogative had
nothing to do with the present case, and the decrees of the Star Chamber
were dismissed as being merely political in scope and intent.

At about the same time, Denis Diderot (commissioned by the Paris
Guild) gave himself the task of ‘tracing the establishment of our laws on
privileges in the book trade from their origin to the present day’ (p. 15).'°

14 Peter Lindenbaum, ‘Milton’s Contract’, 175-190 in Woodmansee and Jaszi (eds),
p- 189: ‘Simmons’s copy of the contract [the original publisher of Paradise Lost, con-
tract of April 27, 1667] seems to have been passed on to the bookseller Jacob Tonson
when that marketing genius acquired the full copyright to Paradise Lost (in two
separate steps, in 1683 and 1691). Thereafter, the contract remained, no doubt as
proof of possession of the copyright, in the hands of the Tonson family until 1768,
along with the manuscript of Book I of the poem. The third generation Jacob Tonson
even used it as evidence in a court action to frighten off a prospective publisher of
Milton’s poem in 1739, well after the Copyright Act’s prescribed twenty-one years
had elapsed.” See injunction in Tonson v. Walker (5 May 1739) ¢ 33 1753/208.

15 R. Deazley (2008), ‘Commentary on Tonson v. Collins (1762)’, in Primary
Sources. Cf. R. Deazley, On the Origin of the Right to Copy (Oxford: Hart, 2004), 138ff.
16 Denis Diderot (1763), Lettre historique et politique adressée a4 un magistrat sur le
commerce de la librairie (A historical and political letter to a magistrate on the book
trade, its former and current state, its regulations, privileges, tacit permissions, cen-
sors, pedlars, the expansion of trade across the river and other subjects relating to
literary laws), in Primary Sources; with commentary by F. Rideau. Page numbers
refer to the English translation of the manuscript (trans. by Lydia Mulholland).
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The first third of Diderot’s extensive 1763 pamphlet Lettre historique et poli-
tique sur le commerce de la librairie narrates the numerous conflicts between
the provincial booksellers and the Paris Guild, and various attempts by the
French Parliament and Council to circumscribe the guild’s monopoly.

Seventeenth-century regulations, from the incorporation of the Paris
Guild in 1618 to the book trade relations of 1649 and 1665,"7 had eventu-
ally confirmed that unlimited extensions could be obtained to privileges for
‘new’ books, as well as through renewals of privileges for ‘ancient’ works.
However, during the eighteenth century, persuasive arguments were made
that any privilege, as a temporary monopoly, must eventually expire. In
this context, Diderot’s historical excursions aim to show that the privilege
system should be simply understood as a system of state approval for pub-
lication (or censorship), and that the prior right lay with the author who
dealt with this as a matter of contract. Diderot claims that “the possessors
of manuscripts purchased from authors may obtain permission to publish,
and seek as many continuations of this permission as they wish; they may
transmit their rights to others by selling them, passing them on to their
heirs or abandoning them’ (p. 12) — in effect a justification for a perpetual
transferable copyright.

In other words, ‘[t]he agreement between the bookseller and the con-
temporary author worked in the same way then as it does now: the author
approached the bookseller and offered him his work; they agreed on a price,
format and other conditions. These conditions and this price were stipulated

17  Book trade regulations and incorporation of the Parisian book trade (1618);
Book trade regulations (1649); Book trade regulation (1665); all in Primary Sources.
For the level of detail of Diderot’s narrative, see his account of the 1649 regula-
tions (p. 10): “To suppress these disputes between publishers which were wearying
the Council and the chancellery, the magistrate verbally prohibited the guild from
printing anything without letters of privilege stamped with the great seal. The guild,
that is to say, the destitute party, protested; but the magistrate held firm; he even
extended his verbal order to old books, and the Council, ruling, as a consequence
of this order, on privileges and their continuation by letters patent of 20 December
1649, prohibited the printing of any book without a royal privilege, gave preference
to the bookseller who had obtained the first letter of continuation if several had
been granted, banned pirate editions, postponed requests for continuations on the
expiry of privileges, restricted these requests to those to whom the privileges had
originally been granted, permitted these same people to have them renewed when
it seemed fit to them, and required that all letters of privilege and continuations
be recorded in the guild’s register, which the syndic would be obliged to present
whenever it was required, so that in future one could not plead ignorance, and so
that there would be no fraudulent or unforeseen competition on the obtaining of a
single permission.’
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in a private agreement, in which the author permanently and irreversibly
ceded his work to the bookseller and to his successors in titles’ (p. 8).

The leading eighteenth-century German jurisprudential commentary
by Johann Stephan Piitter, Der Biichernachdruck nach dchten Grundsitzen des
Rechts (1774),"® devotes about two thirds of this 206-page treatise to the histor-
ical sources of the principles that should govern the issue of reprinting. The
argument contains a potted history of the book trade, an account of the early
privileges (Venetian, Papal, French, and Imperial, back to 1494), a discussion
of the governance of the imperial trade fairs in Frankfurt and Leipzig (such
as the Frankfurt Biichercommission of 1579), and the views of earlier thinkers.
It is Piitter who elevates Martin Luther’s 1525 preface admonishing unau-
thorized reprinters to a foundational text of German copyright discourse.”
Piitter aimed to legitimate printing privileges provided by both the Empire
and the confederate states as reaching beyond Germany’s many internal bor-
ders. Piitter’s justification of copyright has its roots not in Roman or Canon
(church) law, but in European wide practice [Europdische Gebriuche].*

As in the British common law debate, we have an attempt to lend sup-
port to systematic reasoning from a historical perspective, although Piitter
(1774, p. 118) concedes that the past may be ‘darkened by prejudice’ [durch
Vorurtheile verdunkelt], and at variance with what he calls the ‘true princi-
ples of law’ [den dchten Rechtsgrundsitzen].

Diderot’s letter is more overtly a political intervention, with rhetori-
cal flourishes dominating the argument. However, the debates in Britain,
France and Germany all evidence narratives that combine, in a typically
eighteenth-century manner, historical explanation with justificatory con-
cerns. The early copyright historians in Britain, France and Germany argue
as if past rules, practices, statutes or court decisions may serve as norma-
tive precedents in a doctrinal sense.

18  The Reprinting of Books Examined in the Light of True Principles of Law (Gottingen,
1774), in Primary Sources; with commentary by F. Kawohl.

19 Pitter (1774), p. 125, cites almost in full Luther’s preface to the 1525 edition
of ‘Interpretation of the Epistles and Gospels from Advent to Easter” [Auslegung der
Episteln und Evangelien]. The original version is available in Primary Sources, with
commentary by F. Kawohl. Luther characterizes unauthorized reprints as both
fraud [Betrug] because they spread errors, and from economic damage with respect
to labour and costs [Arbeiten und Kost].

20 Citing Adrian Beier (1634-1712), a law professor at Jena university: ‘It does
not follow: where there is no privilege, there is no law, no help, no sin, no punish-
ment.” [Folgt darum nicht: wo kein Privilegium, da sey kein Recht, keine Hiilfe,
keine Siinde, keine Strafe. Das natiirliche Recht, die Vernuft weiset einen jeden an,
liegen zu lassen, was nicht sein ist.] (Piitter (1774), p. 127).
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Within the constraints of this introduction, we cannot offer a historiog-
raphy of 250 years of copyright historical writing since Wedderburn and
Blackstone’s plea in Tonson v. Collins (1762). The history of copyright history
is yet to be written. However, we would like to invite such future research
with some observations on the use of copyright history in nineteenth-cen-
tury jurisprudential commentaries, and on the revival of copyright history
since Foucault’s intervention in 1969.

Robert Maugham (1788-1862), the first Secretary of the Law Society of
England and Wales, published the first substantive explication of British
copyright law in 1828.' In many respects, his treatment of the subject is
orthodox in that he provides a reasonably exhaustive doctrinal account of
the current state of the law, not just for works of literature, but also with
respect to dramatic works, lectures and artistic works (engravings and
sculpture). However, two of Maugham'’s béte noires dominated and shaped
the structure and tenor of his treatise: the duration of copyright in liter-
ary works,” and the library deposit provisions.” Respectively, Maugham
considered that limiting the duration of copyright to the statutory periods
of protection was a ‘monstrous injustice’,* whereas the library deposit
provisions were ‘iniquitous’, a ‘disgrace to the country’, and obnoxious to
‘le]very principle of political economy’. On both issues, Maugham’s ‘his-
torical view’ of the law — ‘from the invention of printing, to the Statute
8 Anne 1710" — was marshalled to present ‘a striking proof of the of the
injustice of their nature’.”

Whereas Maugham engaged a range of historical sources in mapping
out an agenda for copyright reform, John Lowndes, who published the first

21 R. Maugham, A Treatise on the Laws of Literary Property (London: Longman,
1828), also in Primary Sources. Prior to Maugham, Richard Godson had published A
Practical Treatise on the Law of Patents for Inventions and of Copyright (London, 1823).
However, Maugham'’s treatise was the first that was concerned only with the law
of copyright.

22 The term of protection for literary works was twenty-eight years from the
point of publication and, if the author was alive at the end of that period, then for
the residue of his natural life; Copyright Act, 1814, 54 Geo.Ill, c.156, s.4.

23 Copyright Act, 1814, ss.2-3, 5-7.

24 Maugham, p. 196.

25 Ibid., x. Indeed, Maugham concluded his treatise with an appendix containing
a selection of ‘authorities regarding the limitation of copyright and the library tax,
arranged chronologically’. For example, quotations and commentary from John
Milton, Thomas Carte, William Warburton, Sir Thomas Clarke, Lords Mansfield
and Monboddo, Francis Hargrave, Catherine Macaulay, and others, were presented
as ‘statements and reasonings’ confirming Maugham’s arguments for extending the
copyright term.
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treatise (within Britain at least) specifically concerned with the history of
copyright, wrote his work in support of Thomas Noon Talfourd’s attempts
to overhaul the copyright regime between 1837 and 1841, which efforts
eventually lead to the passing of the Copyright Act in 1842.% Two editions
of the work were published in 1840 and 1842, both of which were dedi-
cated to Talfourd ‘[f]or his generous advocacy of the rights of authors’. Like
Wedderburn and Blackstone, Lowndes was convinced that the concept of
an author’s natural right of literary property was one of long standing, and
that copyright existed at common law predating the interventions of the
legislature in the guise of the Statute of Anne; his treatise was an exercise
in demonstrating the same. As for his “motive in laying it before the public’,
he hoped ‘to remove the misapprehensions which prevail with regard to
this species of property, both as to its former existence, and as to the effect
and the expediency of the measure proposed by Sergeant Talfourd’.” In
this regard, Lowndes’s work was overtly propagandist in both nature and
intent.

The Swiss jurist Johann Kaspar Bluntschli (1808-1881) included a section
on the history and nature of author’s rights in his 1854 treatise on German
private law (Deutsches Privatrecht).”® Bluntschli constructs a sequence of four
historical stages, ascending “to ever greater perfection’ in the recognition of
author’s rights [bildete sich zu hoherer Vollendung aus] (pp. 186-190):

a) the point of view of a privilege [der Standpunkt des Privilegiums]. Whilst
the latter had before been conferred in individual cases, it was now granted
universally. However, the form of a preferential concession [Vergiinstigung]
and a special right [Ausnahmerecht] was nevertheless retained, even though
what was actually being protected was a universal right. That is, the need
for protection of these rights was felt, but there was no understanding as yet
of their nature.

26  For further commentary see J.J. Lowndes, An Historical Sketch of the Law of
Copyright (1840, facsimile edition) with a new Introduction by R. Deazley (New
Jersey: Law Book Exchange, 2008), pp. iii-xvii.

27 Lowndes, vii. In the preface to the first edition of his work, Lowndes wrote
that “more time and study than have been in my power to bestow, are necessary to
do justice to this subject, but if, by the perusal of the following pages, the reader is
convinced that such a right as that known by the name of Copyright did formerly
exist at common-law, and was only taken away by a mistaken interpretation of the
effect of the statute of Anne, and that the state of the present law is such as impera-
tively demands alteration; I shall not consider the few leisure hours I have appro-
priated to their composition from the severer duties of my profession, as either
misspent or unprofitably employed.’

28 Johann Kaspar Bluntschli, Chapter ‘On Author’s Rights’ [Vom Autorrecht], in
Deutsches Privatrecht (Miinchen: 1853), in Primary Sources (trans. by Luis Sundkvist).
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b) the point of view of a publishing right [der Standpunkt des Verlagrechts],
which was often tied to the aforementioned privilege. In this consideration
the interests of the publishers were uppermost and their publishing right
was to be safeguarded. However, this was a most unsatisfactory approach
because it failed to take into account that the authorised publisher and the
unauthorised reprinter have a different right only by virtue of their differ-
ent relationship to the author, and that a monopoly granted to the former
without consideration for the author, merely for the sake of the priority of
the commercial enterprise, lacks any proper foundation.

) the point of view of intellectual or literary property [der Standpunkt
des litterarischen Eigenthums], which is championed above all by writers, but
is of no use juristically. For common parlance, which calls a person’s control
over his nerves, his hands, or his thoughts, ownership and applies this term
to anything which belongs to the person and is peculiar to him, certainly
makes sense, but it simply covers too many different kinds of circumstances
for it to be of use in civil law. [...] Moreover, the author’s right is also differ-
ent from ownership in the sense that the former always refers back to the
author as a specific individual person, from which it can never dissociate
itself completely, as long as it exists as such, whereas ownership is not con-
cerned with the individual person of the owner. [...]

d) the fourth point of view, according to which the author’s right is seen
not as a property right, but, rather, as a personal right of the author, as the right
of the originator [der vierte Standpunkt, von welchem das Autorrecht nicht
als Sachen-, sondern als ein persinliches Recht des Autors betrachtet wird,
als Recht des Urhebers]. It is to the philosopher Kant? that the merit belongs
of having been the first to clearly point to the personal nature of author’s
rights. In other respects, though, his exposition of the matter is immature.
The French jurist Renouard,® in an excellent treatise on author’s rights, has
greatly furthered our understanding of this question, although even he con-
centrates too much on the property right aspect of author’s rights and thus
ends up describing these as a kind of privileged monopoly, albeit one that is
fully deserved by the author and holds universally. This means that he too
overlooks the personal nature of the author’s right.

Bluntschli chastises legislators and judges, with reference to the 1774 deci-
sion of the English House of Lords (i.e. Donaldson v. Becket), who until
recently failed to understand the historical logic in the development of
author’s rights.

29  Editors’ note: Immanuel Kant, “Von der Unrechtméfigkeit des Biichernach-
drucks’, Berliner Monatszeitschrift (1785), 403-17; also in Primary Sources. Cf. F.
Kawohl and M. Kretschmer, ‘Johann Gottlieb Fichte, and the Trap of Inhalt (Con-
tent) and Form’, in M. Kretschmer and A. Pratt (eds), Copyright and the Production of
Music, special issue Information, Communication and Society, 12, 2 (March 2009), 41-64.
30 Editors’ note: A.-C. Renouard, Traité des droits d'auteur dans la littérature, les sci-
ences et les Beaux-Arts, vol. 1 (Paris: Jules Renouard & Co., 1838).
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In the French context, Laurent Pfister, in his essay in this volume, points
out several examples of the instrumentalization of history: ‘In 1859, with the
controversies about the duration of droit d’auteur in full swing, the lawyer
Edouard René de Laboulaye published a number of historical sources all of
which tended to affirm his particular theory of perpetual literary property.*
Similarly, in the decades that followed, a number of French lawyers tried to
consolidate the moral right by asserting that it was not only a natural right
but one that had existed since the dawn of time.”*

A cross-jurisdictional study of the spread of the teleological story of copy-
right during the nineteenth century — from the dark beginnings of privileges
to the full recognition of author’s rights — is yet to be written.*® Why did
the ideological emphasis on authorial works coincide with an increasing
industrialized mode of exploitation? One answer stems from Marxist theory
that understands law as a representation of the conditions of production
in capitalism. For the specific case of photography, Bernard Edelman has
argued that the French courts recognized during the nineteenth century a
creative, authorial contribution in photographic activity in order to enable
the operation of a property logic that served the interests of capital.*

31 Edouard Laboulaye et Georges Guiffrey, La propriété littéraire au xvir siecle:
Recueil de piéces et de documents (Paris, 1859). In contrast, some years later Frangois
Malapert published an historical study to refute Laboulaye’s thesis of perpetual
property: ‘Histoire abrégée de la législation sur la propriété littéraire avant 1789,
Journal des économistes, 1880, p. 252, and 1881, p. 437.

32 See, for example, Pierre Masse, Le droit moral de I"auteur sur son ceuvre littéraire
ou artistique (Paris, 1906), p. 35: ‘le droit moral [...] a existé de tout temps. A Athenes
et a Rome, alors que les auteurs étaient sans droit pécuniaire, le droit moral était
reconnu et sanctionné, sinon par une disposition expresse de la loi, du moins par
la conscience publique’. See also André Morillot, De la protection accordée aux ceuvres
d’art, aux photographies aux dessins et modeles industriels et aux brevets d'invention dans
I"Empire d’Allemagne (Paris & Berlin, 1878), p. 117.

33 In the United States, copyright law resisted the continental story of non-utili-
tarian author’s rights well into the twentieth century. Yet, here too doctrine devel-
oped that combined (in Oren Bracha’s words) ‘a metaphysical concept of the copy-
righted work as an intellectual essence that could take many specific forms and
a dominant concern for protecting the work’s commercial value in all secondary
markets that could be traced to it.” O. Bracha, ‘Commentary on Folsom v. Marsh
(1841)’, in Primary Sources. Bracha traces this ideology in George Ticknor Curtis,
A Treatise on the Law of Copyright in Books, Dramatic, and Musical Compositions, Let-
ters, and other Manuscripts, Engravings, and Sculpture as Enacted and Administered in
England and America (Boston: C.C. Little and J. Brown, 1847), p. 293; and Eaton S.
Drone, A Treatise on the Law of Property in Intellectual Productions in Great Britain and
the United States: Embracing Copyright in Works of Literature and Art, and Playwright in
Dramatic and Musical Compositions (Boston: Little, Brown 1879), 97-98.

34 B.Edelman, Ownership of the Image, Elements of a Marxist Theory of Law (London:
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Edelman’s Marxist conception of law influenced Anglo-American writers
in the Critical Legal Studies movement but has had little influence on the
recent trajectory of copyright history as a discipline. As we suggested earlier,
for much of the twentieth century copyright discourse was dominated by
positive law in a climate where the basic settlement of the Berne Convention
(that the author should have exclusive control over the full value of the
works created) was applied and extended to new forms of exploitation (such
as radio, television and reprography). The law looked forward to solutions,
in which the proprietary model held central place,® not backwards to history.

Research on material which we would now consider to be an integral
part of copyright history continued outside the discipline of legal scholar-
ship: an important strand being contributions to publishing history, and in
particularly the history of the Stationers” Company published on the pages
of the journal The Library. Contributions were made by scholars of jour-
nalism (such as Frederick Siebert), librarians and bibliographers (such as
Gordon Duff and Graham Pollard),* as well as publishers themselves, such
as Edward Arber*” and Cyprian Blagden, probably the two most significant
historians of the Company.* Some of this historical work focused on ‘copy-
right” as such: literary historian Harry Ransom published his influential
work on the origins of the Statute of Anne,® while librarian Simon Nowell-
Smith and historian James J. Barnes produced important work exploring
the politics of international copyright relations between the United States
and Great Britain in the nineteenth century.*’ The existence of this pains-
taking research was crucial groundwork on which recent scholars from a
range of disciplines have been able to draw.*!

Routledge, 1977 [1973]). Edelman locates the reclassification in legal doctrine (mak-
ing photography capable of attracting the protection of authorship) to investments
in the embryonic moving picture industry.

35 Evenif copyright practice witnessed increasing levels of collective management.
36 Edward Gordon Duff received a small obituary in The Times, October 1, 1924;
for Pollard’s obituary, see The Times, November 16, 1976.

37  Arber was not only involved in the reprinting of old texts, but also lectured at
UCL and in Birmingham. For Arber’s obituary, see The Times, November 25, 1912.
38 Blagden spent much of his career at Longman’s and was a liveryman of the
Stationers’ Company. For Blagden’s obituary, see The Times, December 4, 1962, p. 15.
39 Ransom’s PhD focused on the literary property debates, and in 1956 he pub-
lished The First Copyright Statute (Austin: University of Texas Press).

40 Simon Nowell-Smith, International Copyright Law and the Publisher in the Reign
of Queen Victoria (Oxford, Clarendon Press, 1968); James ]J. Barnes, Authors, Publish-
ers and Politicians: The Quest for an Anglo-American Copyright Agreement, 1815-1854
(London: Routledge & Kegan Paul, 1974).

41 In Germany, the trade body of publishers and booksellers (Bédrsenverein,
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In the Marxist and poststructuralist intellectual debates of 1960s France,
it was the concept of authorship (in the analysis of Roland Barthes and
Michel Foucault) that became the subject of historical study. In English-
speaking discourse, Foucaultian arguments about the ‘author function” as
a set of beliefs governing the production, circulation and consumption of
texts gained wide currency among literary scholars. Foucault’s concern
was with the genealogy of ‘authorship’, understood as an ideological con-
struction through which responsibility for texts had come to be allocated,
culture organized, and the proliferation of meaning controlled. Foucault’s
key observation was that, historically speaking, the attribution of authors
to texts/ascription of texts to authors was a relatively recent phenomenon,
and one on which practices had (and continued) to vary as between ‘scien-
tific’ and ‘non-scientific’ texts. In an attempt to explain this, Foucault not
only linked the genealogy of authorship historically to the legal system of
censorship, but also identified an important shift in the history of author-
ship, that from responsibility to ownership.*> From around 1800, he claimed,
anew conception of authorship emerged, that of the ‘author-as-proprietor’.
It was this insight that led (it seems) Woodmansee and Rose to begin their
seminal studies of copyright history in eighteenth- and early nineteenth-
century England and Germany.*

For copyright lawyers, it was probably the advent of digitization that
motivated a turn to history as a strategy for understanding what copyright
was intended to do, how it has functioned, and for paths that we could
now take. Simultaneously, expansion in higher education, and burgeon-
ing interest in the field of ‘intellectual property’ (fed by assumptions of its
growing economic importance in the developed world), led to the appoint-
ment of a new generation of (copyright) scholars looking for research
projects. Digital sampling,* computer programming,* and the production

founded in 1825) sponsored a project on the history of the book trade since 1876. Its
historical committee published between 1886 and 1913 Friedrich Kapp’s and Johann
Goldfriedrich’s influential four-volume Geschichte des Deutschen Buchhandels.

42 Foucault (1969). Kathy Bowrey points out, amusingly, that during the 1980s
and 1990s, it became almost de rigueur to cite Foucault in the opening lines of aca-
demic essays on copyright theory, as if to confirm the Foucaultian ideological com-
pulsion to identify authorship (Bowrey (1996), p. 323).

43  Woodmansee (1984); Rose (1988).

44  G. Born and D. Hesmondhalgh (eds), Western Music and Its Others: Difference,
Appropriation and Representation in Music (Berkeley: University of California Press,
2000); K. McLeod ‘How copyright law changed Hip Hop: an interview with Public
Enemy’s Chuck D and Hanks Shoklee’, Stay Free Magazine (2002).

45 Richard Stallman pioneered an open approach to software development and
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of databases,* prompted interrogation of legal notions of ‘authorship’,
‘originality’ and ‘work’, and raised doubts about the appropriateness
of proprietary models of regulation. Foucault’s genealogy of authorship
offered a vital pointer towards understanding the underlying logics and
epistemic underpinnings of the institutions and practices of copyright that
legal commentators during the twentieth century had pretty much taken
for granted.””

Of course, not all contributions to the new copyright history sprang
from the appropriation of poststructuralist ideas (in translation). Foucault
had little influence on the work of certain English and Continental

distribution in the GNU Project, launched in 1984 in order to develop a complete
Unix-like operating system (GNU is a recursive acronym for ‘GNU’s Not Unix’). In
1988, Stallman issued the first version of the General Public License (GPL) forcing
derivatives of GNU software to keep their source code free from proprietary claims.
The GPL has been described as the constitution of the Free Software/Open Source
movement, and is probably the single most important expression of discomfort
with proprietary understandings of authorship in the field of computer program-
ming. M. Kretschmer, ‘Software as Text and Machine’, The Journal of Information,
Law and Technology (JILT), 1 (2003), 1-24: http://www?2.warwick.ac.uk/fac/soc/law/
elj/jilt/2003_1/kretschmer/ [accessed 13/3/2010]

46 Jane Ginsburg’s historical exploration of copyright law in revolutionary France
and the United States was published almost simultaneously with her examination
of the legal protection of compilations, a year before the United States Supreme
Court decision in Feist Publications v. Rural Telephone Service Co. 499 US 340 (1991).
The Feist decision, and the authorial ideology that the decision expressed, were a
key focus for US copyright scholarship. J. Ginsburg, ‘A tale of two copyrights: liter-
ary property in revolutionary France and America, Tulane Law Review 64 (1990), 991-
1031; J. Ginsburg, ‘Creation and Commercial Value: Copyright Protection of Works
of Information’, Columbia Law Review, 90, 7 (1990), 1865-1938.

47  Peter Jaszi excavated the legal refractions of the ‘romantic’ ideology of author-
ship further into the nineteenth and twentieth centuries (“Toward a Theory of Copy-
right: The Metamorphoses of Authorship’, Duke Law Journal (1991), 455-502); James
Boyle explored how that same ideology informed legal fields beyond copyright
- such as blackmail, traditional knowledge, and genetic material (Shamans, Software,
and Spleens: Law and the Construction of the Information Society, Cambridge, MA: Har-
vard University Press, 1996); Brad Sherman and Lionel Bently sought to highlight
how conceptions of creativity were implicated in the categories and structures of
intellectual property that ‘crystallized” in the mid-nineteenth century (in Britain)
and drew attention to a range of different narratives in copyright history, such as
those of national tradition, and colonialism, which warranted further investigation
(The Making of Modern Intellectual Property Law: The British Experience, 1760-1911
(Cambridge: Cambridge University Press, 1999)). Other examples of the early infil-
tration of copyright law academe by authorship theory can be found in B. Sherman
and A. Strowel (eds), Of Authors and Origins: Essays on Copyright Law (Oxford: Clar-
endon Press, 1994).


http://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2003_1/kretschmer/
http://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2003_1/kretschmer/
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scholars, such as Feather, Cornish, Seville, Kawohl or Pfister.”® Reviewing
the range of contributors to this volume and their methodological base
offers an opportunity to examine the state of the discipline.

Methodology in this volume

The historical treatises of the eighteenth century analysed the legal charac-
ter of privileges as antecedents of a general law regulating reprinting: Were
privileges an encroachment on common rights or liberties, were they neces-
sarily limited in term, could they extend across borders, did they permit
or rely on certain rights of the author? As we have seen during our brief
historiographical sketch, many jurisprudential commentaries have contin-
ued to view privileges as part of a continuous line that eventually led to the
recognition of authorship and copyright law proper.

In the first essay of this collection (‘From Gunpowder to Print: The
Common Origins of Copyright and Patent’), Joanna Kostylo, a cultural
historian, steps out of this trajectory. Kostylo explores the instruments
of Renaissance letter patents on their own terms, locating them in the
‘very material world of craftsmanship and mechanical inventions’ (p. 22).
According to Kostylo, the history of copyright ‘must be explored from a
wider perspective of contemporary arts, crafts, music, painting and print
making, as well as the aesthetic theories of Italian humanism that influ-
enced these various disciplines’ (ibid.). It follows that the primary source
material that concerns the historian may be as much rich social material
(for example about the transmission of knowledge in guilds) as proto-legal
material (such as the Venetian printing privilege for Johannes of Spyer of
1469). Here the historiography of copyright is at its most fluent.

The subsequent essays mostly return again to law (and its immedi-
ate context) as the object of study, although there are certain exceptions,
such as Mark Rose’s ambitious reading of Habermas'’s theory of the public

48  John Feather, ‘The Book Trade in Politics: The Making of the Copyright Act
of 1710°, Publishing History, 8 (1980), 19-44; W.R. Cornish, ‘Authors in Law’, Modern
Law Review, 58, 1 (1995), 1-16; Catherine Seville, Literary Copyright Reform in Early
Victorian England (Cambridge: Cambridge University Press, 1999); Laurent Pfister,
L’auteur, propriétaire de son ceuvre?: La formation du droit d’auteur du XVle siécle a la loi
de 1957 (Strasburg PhD thesis, 1999); Friedemann Kawohl, Urheberrecht der Musik in
Preuf$en 1820-1840 (Tutzing: Hans Schneider, 2002). In the German-speaking coun-
tries, a historical society of copyright jurists Arbeitskreis Geschichte des Urheberrechts
(drawing on the research of Gieseke, Rehbinder, Vogel and Wadle) has held regular
bi-annual meetings for several decades.
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sphere into a single English seventeenth-century text (Milton’s Areopagitica),
or Katie Scott’s account of the contribution of the visual arts, and in particu-
lar maps, to establishing property claims in seventeenth- and eighteenth-
century France.

It is not surprising that the focus of investigation tends to narrow as the
analysis progresses through time, and a body of jurisprudence is becom-
ing known as copyright law in its various incarnations — such as literary
property, droit d’auteur or Verlagsrecht (publishers’ right). This steers the
historian’s selection of primary sources towards decisions by courts and
documents of the legislature.

It is important to note that this is not necessarily a disciplinary choice.
Legal historians, cultural historians, economic historians, art historians,
book and literary historians, music historians, or intellectual historians
may, or may not, differ in their selection of objects. The same materials may
serve different explanations, depending on explanatory goals and methods
used.

The type of objects covered in this collection include specific narrow legal
interventions, for example, on performing rights in the UK (Alexander),
publishing contracts in Prussia (Kawohl), perpetual copyright in Venice
(Borghi), artistic property in France (Rideau) and the UK (Deazley), as well
as wider surveys on the customs of the publishing trade (Feather), freedom
of commercial exploitation under Scots law (Mann), the regulation of the
printing press in the North American colonies (Bracha), the concept of the
author in the French privilege system (Pfister), or formalities in nineteenth-
century Europe (van Gompel). Some essays even attempt to spin threads
through several centuries, for example on the personality interests of the
author (Peifer), and on the political economy hidden in metaphors of intel-
lectual property (St Clair).

Following an identification of the objects of investigation, a second set of
observations relate to the goals of historical analysis. Here we may distin-
guish among the contributions to this volume:

(i) Papers making claims about national identity and influence:

Peifer (dislodging the Anglo-American influence on recent scholarship
in favour of a pre-eminent and preferable German tradition); Mann (mak-
ing the case for Scotland’s importance and influence within British copy-
right’s ‘pre-history’); Kawohl (making the case for a particularly German
jurisprudence that pre-empts/disrupts the significance of the 1791 and 1793
French decrees within the civil law tradition);
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(ii) Papers making claims about disciplinary relevance:

Scott (the contribution that visual art made in the formulation of con-
temporary copyright, which itself makes claims about the importance of
being able to ‘read’ the visual); Feather (locating copyright history within a
broader (more important?) history of publishing);

(iii) Papers seeking to challenge existing (dominant) narratives:

Kostylo (on the significance of industrial privileges in the formation of
the authorial ego and the intangible work); Bracha (on the typical presump-
tions about ‘copyright’ in colonial America, and in turn problematizing
the role of the author — and author-ideology — in the formation of early
American copyright jurisprudence); Pfister (presenting a more nuanced
historical account of conceptions of the author and the work — as well as the
relationship between the two — than has typically been the case in existing
scholarship about the history of copyright in France);

(iv) Papers drawing upon history with a view to interrogating contem-
porary policy:

St Clair (a critical understanding of the use of metaphor in obfuscating
historical and current debates); Alexander (the importance of exploring mis-
takes that may have been made in the past with a view to future policy, and
invoking history to unsettle current perceptions about the naturalness or
inevitability of the contemporary regime); Pfister (the instrumentalization
of history, and its continuing relevance for contemporary debate); Borghi
(on the importance and value of evidence-based policy); van Gompel (in
seeking to ameliorate the perceived conflict between the existence of cer-
tain copyright formalities and the droit d’auteur tradition).

Lastly, and perhaps most controversially, we would like to offer an
interpretation of the methods used in the essays. How are primary sources
converted into explanations? A ‘legal positivist’ analysis of copyright law
as part of an institutionalized system of social recognition will seek expla-
nations immanent to law.* At the other end of the spectrum, copyright law
may be explained by technological, economic, political, social or aesthetic
factors, i.e. explanations outside law.

In this collection, grand theories, such as the ‘romantic author hypoth-
esis’ (explaining the rise of author’s rights at the end of the eighteenth cen-
tury from an aesthetics of genius), theories about the ‘public domain’ (con-
ceiving of copyright as a regulatory mechanism for the benefits of learning),
or teleological stories about the ascent of copyright laws from privileges to

49 H.L.A.Hart, The Concept of Law (Oxford: Clarendon Press, 1994 [1961]).



20 Martin Kretschmer, Lionel Bently and Ronan Deazley

authorial consciousness are being challenged by micro-studies that bring a
wider range of methods to bear on a wider range of sources. This is a sign
of disciplinary evolution. There may be no grand pattern that explains the
development of copyright laws across all societies, yet carefully sustained
work on primary materials may discover new narratives for new social
conditions, aware of one of the central paradoxes of legal theory: that law
is both a set of rules and a discourse about what these rules should be.
John Milton, in his 1644 Areopagitica speech For the Liberty of Unlicensed
Printing, accuses parliament of having been deceived by the ‘fraud of
some old patentees and monopolizers in the trade of bookselling’ (i.e. the
Stationers’ Company): ‘Truth and understanding are not such wares as to
be monopolized and traded in by tickets and statutes and standards. We
must not think to make a staple commodity of all the knowledge in the land,
to mark and license it like our broadcloth and our woolpacks.”* Today, we
still struggle to relate norms of communication and norms of transaction
(as copyright law forces us to do). That is why copyright history matters.

50 Cited in Mark Rose’s essay in this volume. Rose makes a complex causal argu-
ment about the role of a bourgeois public sphere in the collapse of traditional press
controls, enabling the recognition of authorship in the Statute of Anne (1710). The
public sphere (in the sense of Habermas) is an early modern political force that ema-
nated in new civic institutions of conversation and exchange, such as coffee houses,
newspapers and clubs: Jiirgen Habermas, The Structural Transformation of the Public
Sphere: An Inquiry into a Category of Bourgeois Society, trans. by Thomas Burger (Cam-
bridge, MA: The MIT Press, 1991 [Strukturwandel der Oﬁfentlichkeit, 1962]).



1. From Gunpowder to Print:
The Common Origins of
Copyright and Patent

Joanna Kostylo

In Venice, as I heard, and in many places beyond
the sea, they reward and cherish every man that
brings in any new art or mystery whereby the
people may be set to work.

Sir Thomas Smyth, Discourse on the Common
Weal of this Realm of England (1581)

The history of intellectual property has been subject to much revision in
recent years. It no longer appears to be the domain of legal studies alone but
has become a focus of inquiry across diverse fields and disciplines. Most of
this work has focused on copyright, while the history of patents remains
largely unexplored by this burgeoning area of cross-disciplinary studies.
This is partially due to the traditional legal taxonomy which distinguishes
sharply between these two institutions, a taxonomy which took root from
the eighteenth century onwards.! This paper challenges this distinction by
exploring some early developments and cross-fertilisation between these
two fields.

A closer look at the historical relationship between copyright and pat-
ents reveals the common origins of these two institutions. Before explor-
ing these common origins however it is important to make a distinction
between modern intellectual property law and the ancient system of

1 The most important international treaties which sanctioned this modern dif-
ferentiation between copyright and patent were the 1883 Paris Convention for the
Protection of Industrial Property and the 1886 Berne Convention for the Protection
of Literary and Artistic Works. J.H. Reichmann, ‘Legal Hybrids between the Patent
and Copyright Paradigms’, Columbia Law Review, 94 (1994), 2432-558; S. Ricketson,
The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986 (Lon-
don: Centre for Commercial Law Studies, Queen Mary, 1987).
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privileges. In contrast to modern copyright and patent, early privileges
were conceived as a form of municipal favour (gratize) and an exception to
the law (priva lex) rather than the recognition of the author’s inherent rights.
Such privilegia took various forms, from exclusive monopolies permitting
the inventors or introducers of a new technology the right to exploit their
trade or engage in other productive activity, to printing privileges bestow-
ing the publishers or authors with the exclusive rights to print and sell a
work. These two types of privileges would later be identified as patents for
inventions and proto-copyrights respectively but in the early stage of their
development there was little differentiation between the two. This original
lack of differentiation can be explained by two factors: legal (institutional)
and cultural (ideological). In legal terms, the early printing privileges and
grants for mechanical inventions were virtually indistinguishable: they had
not developed separate bureaucratic regimes and both continued to rely
on the same mechanism of ad-hoc discretionary privileges. They were both
awarded on the same basis, in order to offer protection from competition
and secure returns on an initial investment. On the cultural and intellectual
level, this convergence could be explained by the manner in which the sub-
ject matter of copyright protection initially developed, focusing first on the
material realm of printing technology before it expanded to less material
objects of protection. These developments have their roots in Renaissance
Italy.

The Renaissance period is a particularly interesting moment in the his-
tory of intellectual property, since many developments — technological,
economic, institutional, legal, cultural, intellectual, and ideological — had
converged in this period to produce a unique environment in which new
attitudes towards authorship, intellectual production and ownership would
evolve. Paradoxically, as this article will argue, these new attitudes towards
creative production did not spring from the immaterial realm of ideas and
books but from the very material world of craftsmanship and mechanical
inventions. Similarly, the history of authorship is not exclusively concerned
with authors and readers of texts but must be explored from a wider per-
spective of contemporary arts, crafts, music, painting and print making, as
well as the aesthetic theories of Italian humanism that influenced these vari-
ous disciplines. This article brings together these various strands of research
to identify the diverse ways in which the rhetoric of authorship developed
in different contexts and within specific modes of production.?

2 This article is based on a series of documents and accompanying commentaries
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The First Printing Monopolies in Europe

Several lines in the genealogy of copyright have been traced to fifteenth
century Venice — the home of the first printing privileges. The earliest and
most famous patent was a five-year monopoly granted on 18 September
1469 to a German print master Johannes of Speyer to establish a press and
foster printing within the Venetian Republic.> Although this monopoly has
been hailed as the first known patent pioneering a long tradition of grant-
ing printing privileges in Europe, Speyer’s monopoly does not appear as
something new or exceptional in the economic life and legal tradition of
Venice. Ever since the thirteenth century, the Venetians led Europe in their
efforts to attract foreign expertise by granting monopoly rights to immi-
grants who brought with them new skills and techniques to the city. When
Speyer reached Venice, the city had already become a vibrant centre of
innovation and technology and, while the Venetians may not have been
the first to introduce print in Italy, they were quick to recognise the impor-
tance of the new craft. Thus when a skilled German master appeared before
the Venetian Collegio and promised to introduce a new faster and cheaper
way of producing books the councillors did not pass on the opportunity
to secure his services. They were careful to stress that ‘such an innovation,
unique and particular to our age and entirely unknown to those ancients,
must be supported and nourished with all our goodwill and resources’.
They considered that ‘his art of printing’ was ‘something to be expanded
rather than something to be abandoned’, and granted Speyer an extensive
monopoly over the entire art of printing for five years in Venice and its
dominions — measures, they explained, that had been adopted for years in
supporting other and much smaller enterprises. The councillors, therefore,
made little distinction between Speyer’s petition to operate a printing press
and other requests for a concession to exercise a new enterprise or to work

relating to the history of printing privileges in Venice which can be found on the
Primary Sources website www.copyrighthistory.org.

3 ASV, Collegio, Notatorio, reg. 19 (1467-1473), fol. 55 verso. This document has
been transcribed and published several times; see: Rinaldo Fulin, ‘Documenti per
servire alla storia della tipografia veneziana’, Archivio Veneto, 23 (1882), 84-212,
390-405; Carlo Castellani, La stampa in Venezia dalla sua origine alla morte di Aldo
Manuzio Seniore. Ragionamento storico di Carlo Castellani prefetto della Biblioteca
di San Marco. Con appendice di documenti in parte inediti. Presentazione de Gior-
gio E. Ferrari. (Trieste: Edizioni LINT, 1973), p. 69; and Horatio Fortini Brown, The
Venetian Printing Press 1469-1800: An Historical Study Based upon Documents for the
Most Part Hitherto Unpublished (London: John C. Nimmo, 1891), pp. 6-7. See also J.
Kostylo, ‘Johannes of Speyer’s Printing Monopoly (1469)’, in Primary Sources.
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a new invention, requests which were regularly submitted to the various
magistracies of the Venetian state.*

Indeed, throughout the fifteenth and sixteenth centuries the Venetian
government received in excess of a thousand petitions from experts in
various fields: makers of soap, of gunpowder and saltpetre, of glass, tan-
ners, miners, metallurgists and civil engineers.” These petitions cover every
imaginable subject, from devices for draining marshes to windmills and
poisons, or culinary experiments such as special kinds of lasagne in an
Apulian style and new types of dumplings filled with meat and fish.® In
this regard, Speyer’s monopoly appears to have been simply the applica-
tion of a familiar administrative mechanism for granting monopolies that
had already been at work in Venice for some considerable time. These ad
hoc privileges were instituted to offer fixed-term exclusive monopolies to

4 In fact, by granting such an extensive monopoly, the councilors failed to antici-
pate the potential impact of this new way of producing books. Speyer’s privilege

was revoked a few months later, after his death, but had the monopoly remained

in force for the entire five years it would have prevented other printers from estab-
lishing their presses in the city and, arguably, Venice would have never become

the fastest-growing publishing industry in Europe. Even this short period during
which the monopoly was in effect must have deterred some printers from mov-
ing to Venice. In 1470 about a dozen new printers opened shop in Rome and else-
where in Italy, while only Nicolas Jenson and Christopher Valdarfer did so in Ven-
ice. Brown claims that the monopoly was never intended to be stringently binding
but was more in the nature of a diploma of merit. Brown, pp. 52-3. See also: Carlo

Castellani, I privilegi di stampa e la proprieta letteraria in Venezia: Dalla introduzione della

stampa nella citta fin verso la fine del secolo XVIII (Venezia: Stabilimento Tipo-Litograf-
ico Fratelli Visentini, 1888), p. 5; and Leonardas V. Gerulaitis, Printing and Publishing
in fifteenth-century Venice (Chicago: American Library Association, 1976), pp. 21, 34.

5 Between 1474 and 1500, the Senate alone issued 33 monopolies, which number
grew to 116 during the first half of the sixteenth century, and to 461 in the next
half century, totaling 577 for the entire period of 1501-1600; see Roberto Bervegl-
ieri, Inventori stranieri a Venezia (1474-1788): Importazione di tecnologia e circolazione
di tecnici artigiani inventori (Venice: Istituto Veneto di Scienze Lettere e Arti, 1995),
pp- 21-2. This data, however, is not entirely accurate as the documentation regard-
ing patents is now irretrievably lost in that some registers of the Provveditori di
Comune are missing. In the course of the fifteenth and sixteenth centuries, a sub-
stantial number of immigrants from Germany, the Netherlands and other Italian
states were able to obtain monopolies as importers of a new art or invention.

6 See for example the patent granted to Alvise di Valentin di Bossi on 2 May 1587
for ‘lasagne tirate a forza de mani sottilissime senza alcun edificio stagiarini et mac-
aroni alla pugliese fatti di pasta’, or the patent granted to Alessandro Tornimben
and Gerolamo Prevaglio for “pastizzi fatti de diverse sorti di paste lavorati con ogni
sorte de carnami et uzzelami, si di grasso come dim agro, con pesce et senza’. ASV,
PC, b. 16, reg. 31, f. 79r-v. Quoted from Luca Mola, The Silk Industry of Renaissance
Venice (Baltimore, London: Johns Hopkins University Press, 2000), p. 375.
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inventors and entrepreneurs initiating new technologies or products, and
would later be identified as patents for inventions.

Speyer’s monopoly was hardly distinguishable from the industrial priv-
ileges typically granted by the Venetian government in that it was awarded
over an exercise of a new technological innovation rather than the works
printed as a result of the same, as would be the case with later printing
privileges. This grant was therefore part of the general framework of gov-
ernmental support for, and regulation of, industry. That is, the world of the
press developed as an industry governed by the same rules as other trades
exercised in Venice and, initially, press products were not distinguished
from other industrial products. Books were treated in more or less the
same way as any other piece of merchandise: they were valued by weight
at the customs just like any commodity and they were used as a barter
payment to purchase wine, oil, flour and other industrial products. Indeed,
the invention of the printing press itself could be seen as an adaptation of
the wine or olive press, or any of the other industrial devices that used the
technique of a screw press.

However, in contrast to other medieval crafts, this new art of printing
developed outside the guild structure, and therefore in the absence of any
administrative body regulating the control and operation of that particular
trade. In fact, the Venetians did not organise the printing and publishing
trade into a closed corporation until 1549. So, for the first eighty years of
printing in Venice, printing privileges continued to be granted sporadically
and on an ad hoc basis.” Thus, any early differentiation between industrial
monopolies and proto-copyrights that might be attributable to the exist-
ence of a well-organised guild dedicated to regulating the operation of the

7  This can be compared with the situation in early modern England in which,
prior to the formal incorporation of the Stationers’ Company in 1557, the Scriveners’
Guild had operated to regulate various aspects of the book trade (the writing of
legal texts, illumination of manuscripts, bookbinding and bookselling) since 1403.
The establishment of the Stationers’” Company, and its relationship with the gov-
ernment of the day, occupies a particularly important place in the history of the
development of copyright in early modern England. It has been argued that the
tension between these two parallel systems of press regulation — the printing privi-
leges based on the royal prerogative (the Crown) and the Stationers” Hall system,
based on the by-laws of the guild — was largely responsible for the development of
statutory copyright which, in turn, led to the passing of the Statute of Anne. For this
interpretation see: Joseph Loewenstein, The Author’s Due: Printing and the Prehistory
of Copyright (Chicago: University of Chicago Press, 2002), p. 30; and Mark Rose,
Authors and Owners: The Invention of Copyright (London: Harvard University Press,
1993), pp. 12-16.
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book trade did not take place in early modern Venice. Moreover, even after
the chartering of the Venetian Guild of Printers and Booksellers in 1549, the
guild failed to develop a separate bureaucratic regime and the regulation
of the trade continued to rely upon these ad hoc discretionary measures,
following the traditional form of industrial privileges dispensed by the
Venetian government in a variety of economic fields.?

There was also convergence between book privileges and privileges for
mechanical inventions during this period in relation to the sphere of pro-
tected subject matter. Many of the early book-related privileges were granted
for innovations in printing technology and type-design, as with the case of
the monopolies granted to Aldus Manutius between 1496 and 1502 for the
italic typeface and the new systems of printing Greek, or the privileges for
an improved method of printing music introduced by Ottaviano Petrucci
(in 1498) and the chiaroscuro technique introduced by the printmaker Ugo
da Carpi (in 1516).° These privileges were concerned with printing technol-
ogy, techniques of production, book layout, type of fonts and other mate-
rial aspects of the book. This type of privilege was therefore conceptually
very close to those regulating monopolies for mechanical inventions or
processes of production. For example, the privileges of Aldus Manutius
concerning his cursive type and the pocket-size book format were granted
on the basis of how a text looked rather than what it said. They aimed to
protect him from the unauthorised imitation of the format, type and orna-
ment of imprints rather than the appropriation of the actual text itself. In
1501, Manutius launched his series of classic authors in octavo, employ-
ing a new cursive type which later came to be called italic. The innovation
proved epochal in regard to both the reduced format, permitting a price
reduction and the introduction of italic, which would eventually over-
shadow the international gothic type. Aldus Manutius was fully aware of
the revolution his editions of classics in octavo format and italic type were
ushering onto the book market. He wrote to the humanist Marino Sanudo,

8 In the preamble of the 1549 Decree chartering the Guild, the Venetian Council
of Ten complained about the lack of regulation of the trade of printing: ‘[T]here is
no one who represents the aforesaid art, nor who is responsible for it, so it happens
that everyone does as he pleases amidst extreme disorder and confusion’; ASV, CX,
Comuni, reg. 18, 18 Gennaio 1548 (m.v.). However, the establishment of the Guild
did not restore order within the trade nor standardize or improve its copyright
procedures. In fact, the Guild was not granted the exclusive control over published
works until 1603 when it finally secured the right to grant and register copyrights.
The Decree is reproduced with an accompanying commentary in J. Kostylo, ‘Decree
Establishing the Venetian Guild of Printers and Booksellers’, in Primary Sources.

9 All these privileges are cited in Fulin, pp. 84-212.
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in a dedication of his edition of Horace (1501), that such a pocket-sized
book could be read at leisure, encouraging him to read his books whenever
he was free from political engagements. Similarly, he suggested to captain
Bartolomeo d’Alviano that he could take such small-format books to the
battlefield.

Aldus’s remarkable success quickly attracted the attention of competi-
tors who counterfeited his books in cheap and hastily produced editions in
Venice, Brescia, and Lyon. In his Warning Against Lyonnais Counterfeiters
(1503), Aldus denounced the printers of Lyon, whose imitations of his Virgil,
Horace, and other ancient classics: ‘deceived unwary buyers both with the
similarity of the letters and the format of the volume very similar to my
own, so that they were tricked to believe that the books have been printed
under my care in Venice’. He complained that all counterfeited editions
were forgeries of the poorest quality: ‘[t]he lettering, upon closer inspec-
tion, betrays a certain Frenchiness’; ‘in the same way upper case letters are
misshapen’. Moreover, they were produced on foul paper, ‘with [a] strange
odour’, and with many errors."

In protecting his innovative editions of classics, Aldus was primarily
concerned with the physical appearance of the work — the format and the
accuracy of its presentation — rather than with its intellectual content or
with the authorship of the same. It is understandable that in the case of
well-known texts which had already been published many times, only a
new font or format could qualify for privilege protection. Deciding the
question as to what was worthy of protection was complicated at a time
when privileges were granted for translations, abridgments, editions
of the ancient authors and classics or for the Latin grammars, law books,
catechisms and almanacs — in other words, for the categories of works
which underwent continuous revision and improvement, works that could
not be attributed to any individual author." A well-known text could be
10 This document was discovered by the Abbé Mercier de S. Léger in a Greek
manuscript of the Bibliotheque Nationale in Paris with several of Aldus’s advertis-
ing circulars; BN, Ms. Gr. 3064, c. 85. It has been reprinted by: Antoine-Auguste
Renouard, Annales de I'Imprimerie des Alde, ou histoire des trios Manuce et de leurs
editions (Paris: Renouard, 1803), II, pp. 207-11; and, Ambroise Firmin Didot, Alde
Manuce et I'hellénisme a Venise (Paris: D’ Ambroise Firmin-Didot, 1875), pp. 187-226.
11  The early presses often focused on the production of the same popular titles.
For example, Cicero’s De officiis were printed in Venice between 1465-82 seven times,
while in Rome three times, Milan five times, Naples two times, and in Brescia Parma
and Turin once, not to mention numerous editions of Paris, Cologne, and Mainz. By

1476 17 editions, and by 1482 28 editions, had come on the market. There were also
numerous reprints of Sallust, Virgil, Lucans or other standard titles such as the
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abridged, lengthened, or refurbished (corrected) and reclaimed as new. In
a petition of 1 March 1533, for example, the editor Marcangelo Accursio
emphasised that he corrected his edition of ‘Arumiano Marcellino’ in ‘five
thousand places” and refurbished the work with several new additions.'
While some printers resorted to evasive tactics of making minor alterations
and additions and claiming that the work was ‘new’, others applied for
privileges in derogation of the earlier claims. In 1502, for example, Andrea
Torresani asked for a privilege for all the work of Scotus, Aquinas, Origen,
Savonarola and other authors emphasising that he wished to obtain the
privilege ‘despite the concession’ (‘'non obstante concessione’) which must
have already been claimed on these authors by others.”® Sometimes, even
the magistrates themselves did not know whether a book had been given
a privilege before, or if it was still in effect, and granted a new concession
without taking into account previous privilege holders. This is why they
often added to the new privileges the clause ‘dummodo aliis pro similli-
bus libris prius concessum non fuerit’ or ‘cum conditione, quod nulli antea
fuerit concessum hoc idem’." In order to cut down on these practices, the
Venetian Senate issued a series of decrees which made more stringent rules
for obtaining privileges. A Decree of 1517 revoked all existing privileges
and established the principle of the public domain for all the books already
in print (‘libri comuni’).”” Subsequent provisions of 1534 and 1537 set out
further restrictions, limiting the duration of the privileges to ten years and
reiterating that only works which had not been previously published as
a whole qualified as new. This new privilege regime put pressure on the
printers to seek new publishable material and oriented the market towards

Confessionale of Antoninus Florentinus, the De civitate dei of St. Augustine, the Biblia
Latina, the Imitatio Christi, among many others. Rudolf Hirsch, Printing, Selling and
Reading, 1450-1550 (Wiesbaden: Harrasowitz, 1967), p. 44.

12 ASV, Senato Terra, reg. 14, fol. 110, 1 March 1533.

13 Fulin, p. 150, nr 128.

14  For examples see: Fulin, nr 31, 33, 124,153, 161, 162, 169; Castellani, La stampa,
p-17.

15 This Decree is reproduced with an accompanying commentary in J. Kostylo,
“Venetian Decree on Press Affairs (1517), in Primary Sources. ‘Libri comuni’ were
those texts for which privileges could no longer be requested and which were con-
sidered a common patrimony of all publishers. These included classical Greek and
Latin texts, liturgical and juridical works, dictionaries and grammars. See: Marino
Zorzi, 'La produzione e la circolazione del libro’, in Storia di Venezia dale origini alla
caduta della Serenissima, 7: La Venezia barocca, ed. by Gino Benzoni and Gaetano Cozzi
(Rome: Istituto dell’Enciclopedia Italiana, 1998), pp. 921-85 (p. 967); Angela Nuovo
and Christian Coppens, I Giolito e la stampa nell’Italia del XVI secolo (Geneve: Droz,
2005), p. 213.
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‘new’ and ‘original” works. With this shift towards contemporary texts and
author-centred works, the question of protecting the content of the book,
rather than its format, font or novelty of edition, began to gain greater
weight. Boundaries of protection expanded beyond the sphere of verbatim
reproduction in order to avoid evasions by additions, compilations and
mutilations of the actual text. Similarly, verbatim reproductions, disguised
in a different format or font, were no longer permissible. In his petition to
the Venetian Senate, the celebrated poet Ludovico Ariosto explicitly speci-
fied that the text of his Orlando Furioso for which he was granted a privi-
lege could not be reproduced in the same size or made larger or smaller.
Nor could it be copied by employing a different type. He emphasised that
it was not permissible:

[T]o print or to put to print my work, by using any other font, neither in a
grand folio size, nor in the smallest one, without the explicit license and con-
cession of me, Ludovico Ariosto, the author of the aforementioned work.®

One consequence of the expansion of the protected subject matter from
printing technologies to specific texts was the practice of granting printing
privileges not just to printers and publishers but also directly to the authors.
The privileges granted to Marc’ Antonio Sabellico for the publication of his
history of Venice, Decades rerum Venetarum (1486), and to Pietro Tomai of
Ravenna for his work Phoenix (1492) on the art of improving the memory,
set a precedent for granting these authorial privileges. Thereafter, writers
began to make applications for privileges to the Venetian state on a regular
basis.”” Indeed, over the next thirty-four years, 254 privileges were granted,
of which 79 (or, approximately thirty percent) were given to authors,’® edi-
tors, commentators and translators of original works."

It might be tempting to think that this practice of granting privileges
directly to authors reflected a growing recognition of ‘authorial rights’, one

16 ASV, Notatorio Collegio, reg. 18, c.23r, 25 October, 1515.

17 Although Sabellico’s privilege is often referred to as the Venetian precursor
of copyright, the main body of book privileges dates from the privilege granted
to Pietro Tomai of Ravenna on 3 January 1492. These privileges are reproduced
in Fulin, p. 102, nr 3, 4. On the historical context of Sabellico’s privilege see Ruth
Chavasse, ‘The first known author’s copyright, September 1486, in the context of
a humanist career’, Bulletin of the John Rylands University Library of Manchester, 69
(1986-7), 11-37.

18 In particular, 49 cases involved a grant to the author of a work (as opposed to
the editor or translator of the same).

19  According to the privileges recorded by Rinaldo Fulin for the years 1469-1526
(‘Documenti’).
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that would lead to a new way of conceptualising the literary work — that
is, in more abstract and immaterial terms than was the case for industrial
products. However, there exists no such linear progression in this regard.
In fact, many early developments in this field moved in exactly the oppo-
site direction.”

First, in applying for privileges, early authors were not necessarily
making any aesthetic or moral claims in relation to their works, but were
instead simply displaying entrepreneurial acumen in seeking to capitalise
on the emerging book market. Moreover, if in the early years of printing,
authors took an active part in the publication of their own texts by securing
privileges and coming to contractual agreements with the printers, with
the expansion of the book market and the eventual establishment of the
Guild of Printers and Booksellers these practices became increasingly unu-
sual as professional interests began to dominate the trade. After 1549, the
exclusionary politics of the guild towards non-members gradually obvi-
ated the ability of individual authors to claim privileges and retain control
over their own texts. In short, authors found it difficult to control the com-
mercial and artistic exploitation of their own work.

It was however in the course of this struggle that authors themselves
began to consider the nature of the rights they enjoyed in their work, and
so to express ideas about the author’s relationship with his work. Initially,
though, this understanding was far removed from any notion of the text as
a particular category of “intellectual’ property that extended beyond the act
of publication. While some outstanding writers such as Ariosto, Erasmus,
Marsilio Ficino, Pietro Bembo or Torquato Tasso were certainly aware of the
intellectual value of their work and spoke of the authorial “honour’, artis-
tic ‘fame’ and ‘paternity” of their work, alluding therefore to less material
aspects of the bond that linked authors with their work, the extent to which
they felt entitled to claim “property rights’ in these immaterial aspects is
not clear. For example, a famous Venetian poet Pietro Bembo took an active
part in the legal control and protection of the artistic integrity of his texts
but he never applied for privileges himself. These applications were always
made by others: his younger brother Carlo, the printer Aldus Manutius, his

20 Drawing on the critique of authorship scholarship developed by David Saun-
ders, I tend to agree that there was no pattern, no single historical axis along which
legal and aesthetic developments progressed towards one coherent goal. David
Saunders, ‘Approaches to the Historical Relations of the Legal and the Aesthetic’,
New Literary History, 23 (1992), 505-21.
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secretary and friend Cola Bruno, his nephew Giovan Mateo Bembo.” This
is perhaps because Bembo would have never considered coming down
from the pedestal of his artistic rank and getting involved in detailed nego-
tiations with the mercenary world of printers and book sellers.”

In order to safeguard their rights against professional producers,
authors were often compelled to rely upon the same arguments as the
publishers themselves: the physical labour expended, the high costs of pro-
duction, and the other practicalities involved in the material production of
books. In justifying their grants, they employed the same language found
in industrial monopolies, emphasising the economic risks and public ben-
efits involved, as well as the novelty and usefulness of their ‘invention’. In
fact, the contemporary term inventio did not discriminate between indus-
trial and literary inventions.” Any distinctive sense of their product as a
particular category of commodity — as a work of mind — appears to have
been absent from these documents, as the authors hoped to concretise the
property in the physical object of the manuscript for which they could claim
a familiar trade privilege protection — a protection based upon the princi-
ple of protecting economic interests in material goods. From this point of
view, book privileges were still largely tied to the material product of the
printing press and conceptualised as a traditional trade privilege of the
publisher extended to an author. Instead, the way in which the protected
work came to be conceptualised in more abstract and intangible terms —
that is, as a product of mind — can be explained by reference to the world of
artisanship and crafts.

Medieval Guilds and Corporate Ownership of
Knowledge

One of the greatest centres of trade and production during the Renaissance
period was Venice. Already by 1600, Italian historians looked back to fif-
teenth century Venice as the most prosperous of European cities. In 1605
Giovanni Botero wrote:

21  Brian Richardson, ‘From scribal publication to print publication: Pietro Bem-
bo’s Rime, 1529-1535’, Modern Language Review, 95 (2000), 684-95.

22 On contemporary humanist attitudes towards printing see Brian Richardson,
Printing, Writers and Readers in Renaissance Italy (Cambridge: Cambridge University
Press, 1999), p. 79.

23  This term was used for example in the privilege granted to Pietro Tomai of
Ravenna in 1492, for the new the art of improving the memory he ‘invented’; Fulin,
102, nr 4. See also: Fulin, 204, nr 246.
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There is such a variety of things here [in Venice], pertaining both to
man’s well-being and to his pleasure, that, just as Italy is a compendium of
all Europe, because all the things that are scattered through the other parts
are happily concentrated in her, even so Venice may be called a summary of
the universe, because there is nothing originating in any far-off country but
it is found in abundance in this city.*

Several developments contributed to the economic success of the Venetian
Republic: its thriving commerce with the East and transalpine Europe, the
rapid expansion of artisan crafts and industry, the development of mer-
chant and artisanal guilds and the rise of material culture and capitalis-
tic mercantilism.” These in turn provided the essential environment in
which proprietary attitudes towards artisan artefacts and the specialised
knowledge required for their production could develop. These attitudes
were manifest in two related phenomena: the emergence of widespread
craft secrecy to protect craft knowledge from theft within the guild system,
and the development of the privilege as a form of limited monopoly for
inventions and craft processes granted to individuals. The former, which
will be considered within this section, emerged as an aspect of medieval
urban economic policies associated with the collective, corporate owner-
ship of the guilds. The latter, which will be addressed in the next section,
substantially built upon the older corporate protectionism of the guilds
but also eroded it by offering monopolies to individual craftsmen for new
inventions and processes that could no longer be claimed by corporate
institutions to be part of artisanal ‘mysteries’. The clash between these two
cultures — traditional guild monopolies and the new individualised form
of industrial property — contributed to the emancipation of the individual
author-inventor and the emergent notion of original authorship.

The institutions devoted to guarding trade secrets were the guilds
(arti).”*® The guilds developed and used various mechanisms in order to

24  Giovanni Botero, Le relazioni universali (Paris, 1605), in Venice: A Documentary
History, 1450-1630, ed. by D. Chambers and B. Pullan (Oxford: Oxford University
Press, 1992), pp. 167-8.

25 Fernand Braudel, The Mediterranean and the Mediterranean World in the Age of
Philip II, trans. from the French by Sian Reynolds (London: Collins, 1984), p. 128.
Braudel’s claim that Venice, as the cradle of modern capitalism, which ‘from the
very first raised all the problems of the relations between Capital, Labour and the
State relations” might be overstated. Nevertheless, with its corporatist structures
and thriving economy, attracting artisans and entrepreneurs of various sorts, Ven-
ice was the centre in which these capitalist transformations were well pronounced.
26  Venice had numerous arti which had regulated the conduct of various profes-
sions and trades since the Middle Ages. Each of these arti had its own charter and
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protect these trade secrets and traditional techniques inherited from the
past: most technical and craft knowledge was transmitted orally through
apprenticeship and under secrecy oaths; the guilds restricted the move-
ment of workers to prevent them from disseminating this ‘tacit’ knowledge
of their trades abroad; and, the guilds also sought to place limits upon the
initiative of individual entrepreneurs by keeping workshops small, forcing
artisans to work on only a single project at a time, and by taxing individual
masters for hiring additional assistants. Such mechanisms were intended
to keep any single interest from breaking out of the guild system.

By the mid thirteenth century, there was already a fairly organised guild
structure in Venice and contemporary craftsmen were willing to introduce,
develop and practice their skills under the protection and control of these
guilds. With the lucrative sales and demand for Venetian products, how-
ever, many Venetian artisans were tempted to leave the guild framework
and establish their workshops independently. To protect Venetian special-
ties, the city and the guilds started introducing rigid regulations on the
various trades.

This can be illustrated with the example of the guild of Vetrai in Venice,
who were very protective of their glass making techniques. Venetian glass
products were valued and sold profitably throughout the continent but the
export of the craft itself, that is, of information concerning the craft proc-
esses and the practice of the craft, was strictly forbidden. Such knowledge
was perceived as communal property to be used strictly for the benefit of
the Venetian commune and the guild. As early as 1271, guild capitularies
warned that ‘anyone of the aforementioned art who will have gone out
beyond Venice with the aim of practicing the said art’ would pay a fine.
In 1295, the Great Council deplored the loss of glassmaking secrets to the
competition abroad and lamented that ‘furnaces had multiplied at Treviso,
at Vicenza, at Padua, at Mantua, at Ferrara, at Ancona and Bologna’. The
Council ruled that glassworkers who left Venice to work outside would be
banished from the guild and forbidden to work in Venice again.”

legislation regarding fees, contracts, working conditions, training apprentices and
setting standards of the working techniques. See Richard Mackenney, Tradesmen and
Traders: The World of the Guilds in Venice and Europe, c. 1250-c. 1650 (London: Croom
Helm, 1987).

27 I capitolari delle arti veneziane sottoposte alla Giustizia e poi alla Giustizia vecchia
dalle origini al 1330, 3 vols, ed. by Giovanni Monticolo and Enrico Besta (Rome, 1905-
14), 2, p. 66, nr 8; 2, p. 79, nr 51; 2, pp. 88-9, nr 80. Such regulations were continued
throughout the fourteenth and fifteenth centuries. See for example: ASV, Archivio
Podesta di Murano, b. 211; Consiglio dei Dieci, parti comuni, b. 1020, Inquisitori
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The possibility of the flight of artisans with the consequent diffusion
of their techniques was a problem that had haunted the Venetian govern-
ment for centuries, despite increasingly severe penalties for artisans caught
jeopardising the Venetian monopoly, penalties which could include death.”
Such extreme remedies, however, were not unique to Venice. In Genoa, the
city most injured by artisan emigration, the authorities offered in 1529 a
reward up to two hundred ducats to anyone who killed a fugitive artisan.
Similarly, Lucca had been offering a bounty for the murder of emigrant
workers since 1314, and Florence punished transgressors by beheading.”

These draconian measures, designed to prevent the movement of work-
ers, illustrate how contemporary governments and guilds placed great
value on specialised expertise and knowledge and sought to protect it from
individualistic entrepreneurial challenges. According to Pamela Long, this
culture of corporate protectionism produced a unique environment in
which a basic awareness that craft processes and knowledge constituted
intangible property, property which could be protected and owned, was
allowed to develop: ‘In promoting attitudes of ownership toward intan-
gible property — craft knowledge and processes as distinct from material
products — the guilds developed the concept of ‘intellectual property” with-

out ever calling it that.”*

alle arti, b. 3; and, M. Miani, D. Resini, and F. Lamon, L’arte dei maestri vetrai di
Murano (Venice: Matteo Editore, 1984), ch 3, pp. 108-18. On Venetian glassmakers in
general, see: A. Gasparetto, Il vetro di Murano dalle origini ad 0ggi (Venice: Neri Pozza
Editore, 1956); Luigi Zecchin, Vetri e vetrai di Murano, 3 vols (Venezia: Arsenale Edi-
trice, 1987-90); and, Luigi Zecchin, ‘Il segreto dei vetrai murnaesi del Quattrocento,’
Rivista della Stazione Sperimentale del Vetro, 11, 4 (1981), 167-72. The silk industry
sought to maintain control over traditional procedures by similar methods; Mola,
The Silk Industry.

28 Infact, itislargely due to the emigration of these entrepreneurs that the knowl-
edge of Venetian crafts and the use of industrial patents spread across Europe. For
instance, the first industrial patent in France was awarded in 1551 to a migrant
from the Venetian jurisdiction, Theseus Mutio, for the production of glass “accord-
ing to the manner of Venice.” Early patents were issued to Venetian glassmakers
also in Antwerp, Germany, and England. See: Giulio Mandich, “Venetian Patents
(1450-1550)", Journal of the Patent Office Society, 30, 3 (1948), 166-224 (p. 206); Maxi-
milian Frumkin, ‘Early History of Patents for Invention’, Transaction of the Newco-
men Society, 26 (1947-9), 47-56 (pp. 50-4); Jeremy Phillips, “The English Patent as a
Reward for Invention: the Importation of an Idea’, Journal of Legal History, 3, 1 (1982),
71-9; and G. Doorman, Patents for Inventions in the Netherlands during the 16" and 18"
Centuries (Amsterdam: Netherlands Patent Board, 1942), pp. 12-13.

29 Mola, p. 43.

30 Pamela O. Long, ‘Invention, Authorship, ‘Intellectual Property” and the Origin
of Patents: Notes toward a Conceptual History’, Technology and Culture, 32, 4 (1991),
846-84 (p. 870).



1. From Gunpowder to Print 35

Such a claim, however, must be treated with some caution, for these
possessive and mercantilist attitudes towards trade secrets cannot be
equated with the proprietary models of modern intellectual property law.
The question is whether the contemporary guilds were concerned with
keeping the craftsmen for the sake of their labour and skills, or whether
they were attempting to protect expertise and knowledge as a valuable
commodity understood in more abstract immaterial terms. Moreover, we
must bear in mind that the proprietary attitudes of the guilds were closely
tied to the notion of corporate ownership and were developed within the
context of protecting communal and guild interests, quite apart from the
notion of individual authorship. Craft knowledge was not generally linked
to individual owners or to innovation; rather it was understood as a cor-
porate resource — part of the governance structure of the guild’s communal
activities which were controlled by the government. In a similar way, the
process of writing and producing books in the early years was perceived as
a collective and collaborative enterprise.” The development which encour-
aged the separation of the notion of individual authorship from communal
corporate ownership was the emergence of the industrial patent system.

The Statute of 1474 and the Venetian Privilege System

No matter how severe the punitive guild regulations were in attempting to
restrict the emigration and entrepreneurial initiative of individual workers,
their effectiveness was mitigated by the simultaneous development of the
legal incentives designed to lure skilled professionals, or an entire indus-
try, into other cities and states. While the guilds’ monopolies often sought
to constrain the freedom to import foreign goods or expertise, the use of
individual privileges provided short-term exclusive rights to inventors and
entrepreneurs initiating new technologies or products in order to revitalise
native industry. Contemporary states might have been pressured into such
‘modernising’ policies in order to adapt to contemporary innovations and
to ward off foreign competition.*? Princes, city councils and popes in Rome,
31 On the continuing importance of the collective, corporate and collaborative
aspects of writing and producing books see: Roger Chartier, The Order of Books:
Readers, Authors, and Libraries in Europe between the Fourteenth and Eighteenth Centu-
ries (Cambridge: Polity, 1994), pp. 9-10; and, H.J. Chaytor, From Script to Print: An
Introduction to Medieval Literature (Cambridge: Cambridge University Press, 1945),
pp. 115-37.

32 Traditionally, economic historians saw the guilds as essentially conservative
institutions inclined to reject any kind of innovation and individual initiative. For



36 Joanna Kostylo

all sought to attract new technologies and trades by guaranteeing legal, fis-
cal, and social benefits to any artisan or merchant willing to move to the
new city. These benefits ranged from the rights to immigrate and settle in
the city, the cancellation of debts, granting immunity from prosecution for
criminal offences, or, in the case of those holding papal office, even the
promise of an absolution from specific sins. Venice itself was one of the
first states to develop and benefit from such a system. As early as 1272,
the Venetian government provided that ‘any one who comes to Venice to
exercise the trade of a wool weaver shall receive a house to live in and to
exercise said trade, at Murano, Torcello or in the country, free from cost
for ten years’.® Initially, these public appeals were meant to attract entire
crafts from abroad but they also provided incentive to local entrepreneurs
by offering individual monopolies to those who undertook to introduce a
new device or practice a new skill in the city.

Of course, one of the most famous legislative initiatives in this regard is
the Statute of 19 March 1474. The Statute elaborated that the greatness of
Venice had attracted numerous individuals “who have most clever minds,
capable of devising and inventing all kinds of ingenious contrivances’ and
who sought to test their skills and inventions in the city. In order to freely
exercise their talents these men needed a fundamental incentive: the cer-
tainty that no one could copy and use their inventions with impunity. And
therefore ‘should it be legislated that the works and contrivances invented
by such men could not be copied and made by others’. The Statute also
provided that monopolies might be granted for ‘any new and ingenious
device, not previously made’, as long as it was useful and beneficial to the
community. In addition, it required that each inventor had to register his
discovery at a state office (Provveditori di Comun). In return, no one within
the Venetian territory could make a similar device for ten years without
the consent and licence of the inventor and if anyone infringed the law,
they were to pay one hundred ducats and the device might be immediately
destroyed.*

a recent critique of this essentially Marxist interpretation see Guilds, Innovation and
the European Economy, 1500-1800, ed. by S.R. Epstein and M. Prak (Cambridge: Cam-
bridge University Press, 2008). Francesca Trivellato’s essay on the Venetian silk and
glass trades, for example, demonstrates how these guilds were able to adapt to an
evolving market through collective invention and competitiveness within the guild
itself: ‘Guilds, Technology, and Economic Change in Early Modern Venice’, ibid.,
pp. 199-231.

33 Mandich, “Venetian patents (1450-1550)’, p. 171.

34 For the text of this Statute and further discussion see J. Kostylo, ‘Venetian Stat-
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For a long time this Statute has been celebrated as the first comprehen-
sive law which provided a statutory basis for the Venetian privilege system.
It has been argued that, for the first time, an attempt had been made to
apply general rules to the granting of a patent rather than conferring ad
hoc favours (gratiae) in response to individual petitions. Now, apparently,
‘every inventor enjoyed some [...] substantive right, arising from the very
fact of his invention and not merely a privilege granted on the basis of
some state policy’.*® In the most recent scholarship of this persuasion, the
Statute has been portrayed as the earliest instance of the constitutionaliza-
tion of patent law which inaugurated ‘the first modern patent system’.*
In “Constitutionalizing Patents: From Venice to Philadelphia’, Craig Allen
Nard argues that the practice of granting ad hoc individual monopolies
by the state as a reward to inventors was replaced in Venice by a more
durable general patent law because of the ‘republican” structure of the
Venetian government which prevented the organisation of factions and
interest groups thus undermining the stability of such ad hoc bargains.
Arguably, in addition to overstating the significance of the 1474 Statute,
this interpretation oversimplifies the relations between patrician elites, the
citizen bureaucracy and the popolo members of the guilds in favour of a
public choice explanation for the enactment of the Statute of 1474 and other
important episodes in the history of patents.”

There are various reasons for being sceptical about the interpretation
presented by Nard and others. In the first place, the Statute of 1474 did not
introduce any new principles but functioned primarily as a codification of

ute on Industrial Brevets (1474)’, in Primary Sources. See also Giulgio Mandich, ‘Le
privative industriali veneziane (1450-1550)’, Rivista del diritto commerciale e del diritto
generale delle obbligazioni, 34 (September-October 1936), 511-47 (pp. 518-9); Frumkin,
‘Early History of Patents for Invention’; and more recently, Mola, p. 187.

35 Mandich, “Venetian Patents (1450-1550), p. 180.

36 Craig Allen Nard, ‘Constitutionalizing Patents: From Venice to Philadelphia’,
Review of Law & Economic, 2 (2006), 224-321.

37 Nard’s interpretation is characteristic of much of the American scholarship
in the tradition of Bugbee, Prager, Frumkin and others. According to Prager, for
example, in ‘most places the patent system was adopted almost exactly as devel-
oped in Venice [...] all of the basic rules developed in Venice were preserved in the
subsequent systems’; Frank D. Prager ‘A History of Intellectual Property from 1545
to 1787’, Journal of the Patent Office Society, 26, 11 (1944), 711-60 (p. 720). See also:
B.W. Bugbee, Genesis of American Patent and Copyright Law (Washington, DC: Pub-
lic Affairs Press, 1967), 23; M. Frumkin, ‘The origins of patents’, Journal of the Pat-
ent Office Society, 27, 3 (1945), 143-9; and, Christopher May, “The Venetian Moment:
New Technologies, Legal Innovation and the Institutional Origins of Intellectual
Property’, Prometheus, 20 (2002), 159-79 (p. 162).



38 Joanna Kostylo

previous customs.® It neither fostered any universal privilege regime nor
marked the beginnings of the modern patent system. It was itself essen-
tially an ad hoc measure rather than a premeditated institutional shift from
individual grants to a bureaucratised system. Moreover, it neither commit-
ted the executive to enforce it, nor did it instigate any further legal develop-
ments in this field. Neither do we find any specific appeals to this Statute
by any individuals subsequently petitioning for protection. In short, the
Statute should be best understood as a declaratory instrument codifying
existing general principles and customs of granting patent rights for inno-
vations in Venice.

However, neither can one speak of this Statute as purely accidental. It
has to be placed within the context of many similar public appeals which
aimed to attract foreign expertise and innovation in order to adapt to an
increasingly competitive market. Such provisions were becoming one of the
characteristic instruments of international economic competition. Arguably,
another historical factor that might have prompted the emergence of this
law was the extraordinary success of printing itself. The introduction of
the press by Speyer five years earlier, in 1469, demonstrated the financial
benefits of attracting technical innovations to the city. In very little time,
printing became one of the most important economic activities of Venice,
alongside the silk manufacturing and glass making industries. However,
as previously noted, unlike these industries the practice of printing was
not incorporated within the guild structure until 1549. Neither was there
any general regulation which would deal with the printing industry as a
whole.® That is, it can be argued that the rapid expansion and economic
success of the printing industry combined with the absence of any regu-
latory procedures encouraged the Venetian authorities to issue a more
general provision which would, in turn, further stimulate an influx of new
technologies as well as standardise licensing procedures. Such a reading
also supports the argument that there was no strict separation between
industrial and printing monopolies during this period, and suggests the
existence of a continuing dialogue between the two.

The real significance of the 1474 Statute however lies in the fact that it

38 On the previous development of patents and related issues see Mandich,
‘Primi riconoscimenti veneziani’, pp. 116-55.

39 The first general law regulating the printing trade was not passed until 1517.
Beforehand, the trade was left virtually uncontrolled. On the significance of this
law see J. Kostylo, ‘Commentary on the Venetian Senate’s Decree on Press Affairs
(1517, in Primary Sources.
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focuses on protecting and rewarding individual inventors, in contrast to
the monopolies reserved to guilds which were concerned with the effective
control of the market as opposed to providing reward or compensation
for innovation. That is, the Statute can be understood as an instance of
municipal protectionism favouring individual rather than a corporate form
of property. Unlike the guild monopolies, which were perpetual in dura-
tion, the Statute limited the available term of protection to ten years. And
although we do not find any specific appeals to this Statute on the part of
individual petitioners, it may be that this law encouraged the further use of
state monopolies by individual inventors.*” While these grants were excep-
tions from the guild monopolies, conferring favour on foreigners and non-
members, they could also protect petitioners from the local constraints of
guilds engaged in related production and jealous of their economic rights.
When, in 1297, the Venetians sought to stimulate the invention of new
medicines, they passed a law which provided that ‘if any physician wished
to make any of his own medicine in secret, he may be empowered to make

it [...] and all guild members may swear not to interject themselves into
the above mentioned [matter]’.*! Such judicial decisions served to facilitate
innovation and foster public interests rather than private rights of indi-
viduals. Nevertheless, in the long term, these individual grants and laws

eroded the jurisdiction of the guilds and provided a formal legal mecha-
nism by which individual entrepreneurs could challenge the corporative
monopolies of the guilds. That is, in an incidental but significant way, these
grants became important vehicles for individualisation of authorial rights.

From Corporate Ars to Individual Ingenium: Filippo
Brunelleschi and the Humanist Synthesis of Theory
and Practice

The effort of the guilds to monopolise and control trade secrets was
designed to restrict the personal initiative of individual entrepreneurs and
compel contemporary craftsmen to practice their skills under protection and
control of those guilds. Ironically, these monopolistic attitudes increased
the awareness of the commercial value of craft knowledge and heightened
the level of intra-guild competitiveness and mercantilism among the arti-
sans themselves. Venetian records of stolen glassmaking recipes reveal

40 Berveglieri, Inventori stranieri a Venezia.
41 Long, ‘Invention’, p. 876.
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these attitudes. A fifteenth-century glassmaker, Giorgio Ballarin, for exam-
ple, stole the recipes for ‘various colours mixed in glass’ from the famous
Venetian inventor of crystal, Angelo Barovier. He then gave the recipes to
Angelo’s rival, his future father-in-law, and subsequently became one of the
leading glassmakers of Murano.** Moreover, with the emergence of privi-
leges for inventions, more entrepreneurial individuals would sometimes
break out of the guild system by securing individualised patent protection
of the state. The most conspicuous instance of this is the Florentine archi-
tect and engineer Filippo Brunelleschi.

Trained as a goldsmith, Brunelleschi matriculated as a master in the
silk guild (which also trained the goldsmiths) in Florence in 1404. He also
became a member of the Opera del Duomo, the committee that supervised the
construction of the Florentine cathedral at the time. Brunelleschi designed
and built the dome using improved scaffolds and without rigid, wooden
centring or formwork. He also designed his own hoisting crane and other
machines which secured cheaper, more secure and faster delivery of the
building materials. This method of building without centring had never
been applied on such a gigantic scale; probably it was altogether unknown
to the Florentine masters. In fact, the committee for the construction of
the cathedral dome refused to follow Brunelleschi’s innovative methods
and continued to follow the more traditional approach of his rival and co-
supervisor of the construction, Lorenzo Ghiberti, instead.

Brunelleschi’s tenuous relationship with the Dome Committee and his
conflicts with his rivals and other guildsmen are well known.* In the course
of his notorious dispute with the woodworkers and stoneworkers’ guild
he was jailed for eleven days. He refused to join the guild and sought to
42 This story comes from the fifteenth-century account written by a monk Gian
Antonio, in honour of his master Paolo de Pergola, ‘the first author and inventor of
various colours mixed in glass’ who taught his secrets to Angelo Barovier one of his
pupils. A transcription of this account appears in Emanuele Antonio Cicogna, Delle
inscrizioni veneziane, vol. 6, pt. 1 (1852; repr. Bologna: Forni Editore, 1970), pp. 466-
71 (p. 467). See also Pamela Long, Openness, Secrecy, Authorship: Technical Arts and
the Culture of Knowledge from Antiquity to the Renaissance (Baltimore: Johns Hopkins
University Press, 2001), pp. 91-2.

43  Many details of Brunelleschi’s life are known from the biography written
in the 1480s by his younger contemporary Antonio di Tuccio Manetti, The Life of
Brunelleschi, ed. by Howard Saalman (University Park and London: Pennsylvania
State University Press, 1970); and Giorgio Vasari, Le vite de piu eccellenti architetti,
pittori & scultori italiani, da Cimabue insino a tempi nostri (Florence: Giunti, 1550), Sec-
onda parte, pp. 301-26, esp. pp. 301-2, for his conflict with the guild and Ghiberti.

Architecture and sculpture, along with masonry and carpentry were monopolized
and regulated by the Guild of the Masters of Stone and Wood.
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reassert his individual authority as an architect and constructor. He argued
that he alone was the author (‘autore’) and inventor of his construction
methods and devices and refused to disclose them to other guildsmen.*
Moreover, he contested the guild’s claims to the ownership of his own
inventions by applying himself for privileges.

In 1421, he applied to the Florentine commune for a privilege on a
cargo boat that he had invented to improve the shipping of the building
materials for the dome construction along the Arno River. In his petition,
Brunelleschi described himself as “a man of the most perspicacious intellect,
both of industry, and of admirable invention’. He claimed that the newly
invented ship could haul loads more cheaply and that it would provide
further benefits to merchants and others. But he refused ‘to make such
machine available to the public in order that the fruit of his genius and
skill may not be reaped by another without his will and consent’. If he
could enjoy ‘some prerogative’ concerning his invention, he ‘would open
up what he [wa]s hiding and would disclose it to all’. A monopoly would
allow the matter to be brought to light for the benefit of Brunelleschi and
everyone else. Following his request, the state of Florence granted him
a three-year exclusive right to build and use on Florentine waters a new
ship or other device for transporting goods on waters; any ‘new or newly
shaped machine would be burned’. +

This broad range of rights conferred on Brunelleschi outside of the
monopolistic strictures of the guilds is emblematic of the growing recog-
nition that the medieval monopoly system associated with the guilds no
longer sufficed to promote the economy of the state. In the new realities
of the advancement of industrial technologies and a more aggressive com-
mercial exploitation of inventions, it was the emerging privilege system
that would foster innovation, technological change and entrepreneurship.
Characteristically, Brunelleschi himself suggested that such a privilege
would foster innovation and provide incentive for his further work. As he

44  Ibid., p. 302. He also claimed and obtained a complete refund for his material
and labour costs, and an additional 100 florins for the invention as such, which was
previously considered by a special commission of the Dome Authority. A similar
bonus was given to him for the structural dome design itself.

45 Long, Openness, Secrecy, Authorship, p. 97. Brunelleschi’s patent has been cel-
ebrated by many scholars, although, contrary to recent claims by Prager or Frumkin,
it was by no means the first. For a translation and discussion of this document, see
Frank D. Prager, ‘Brunelleschi’s Patent’, Journal of the Patent Office Society, 28 (Febru-
ary 1946), 109-35. For the original see Carteggio inedito d’artisti dei secoli X1V, XV, XVI,
3 vols, ed. by Giovanni Gaye (Florence: Giuseppe Molini, 1839), 1, pp. 547-9.
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put it, he would be motivated ‘to higher pursuits, and would ascend to
more subtle investigations’.*

Brunelleschi’s refusal to work within the guild structure illustrates the
emergence of more possessive attitudes towards craft knowledge among
individual inventors, and their increasing concern to protect their knowl-
edge and work from unauthorised dissemination. Traditionally, guilds pro-
vided such protection but once individualist assumptions about inventions
collided with the corporatist interests of the guilds, individual entrepre-
neurs began to look for some alternative ways of protecting their knowl-
edge. Writing in secret codes such as Leonardo da Vinci’s mirror writing
might have provided one possible solution.”” Another was the use of single
privileges for inventions. Motivated by his confidence in his own technical
expertise and a deep concern to protect it, it is no surprise that Brunelleschi
used both. His advice on secrecy and limited disclosure as remedy for the
theft of ingenious inventions was recorded by his contemporary, Mariano
Taccola, the Sienese author of books on machines:

Do not share your inventions with many, share them only with a few
who understand and love the sciences. To disclose too much of one’s inven-
tions and achievements is one and the same thing as to give up the fruit of
one’s ingenuity. Many are ready when listening to the inventor, to belittle
and deny his achievements, so that he will no longer be heard in honourable
places, but after some months or a year they use the inventor’s words, in
speech or writing or design. They boldly call themselves the inventors of
the thing that they first condemned and attribute the glory of another to
themselves.*

In addition to the availability of patents, there were also other ideologi-
cal factors that exerted transforming pressures on the collective corporate
identity of the guilds. According to Frank Prager, Brunelleschi was ‘an
outstanding exponent of the rising era of individualism’ which challenged
the feudal oligarchy of the guilds.* There is no doubt that Brunelleschi
was exceptional in many ways. Born to a well-placed family of lawyers, he
enjoyed a better education and higher social status than most artisans. Yet
Brunelleschi was also fundamentally a product of his own time. His new

46 Ibid. (author’s own translation of the original document).

47  Martin Kemp, Leonardo da Vinci: The Marvellous Works of Nature and Man (Lon-
don: Dent, 1981).

48 Frank D. Prager, ‘A Manuscript of Taccola, Quoting Brunelleschi, on Problems
of Inventors and Builders’, Proceedings of the American Philosophical Society, 112 (June
1968), 131-49. Quoted from Long, ‘Invention’, p. 879.

49  Prager, ‘Brunelleschi’s Patent’, p. 114.
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approaches to creativity, ingenuity and individual authorship were deeply
rooted in the rhetorical programmes and aesthetic theories of Renaissance
humanism, which placed an increased value on knowledge, learning and
individual genius.

Today, historians of the Renaissance are uncomfortable with Jacob
Burckhardt’s claims about the Renaissance cult of individualism.®® They
have noted that these new constructions of individual identity were at
every step held back by widespread collaborative processes and the contin-
uing importance of collective (corporate) identity in Renaissance Florence,
Venice and elsewhere. Yet Burckhardt does have a point about the ‘rebirth’
of arts and the rising status of individual artists. One of the long-lasting
effects of Renaissance humanism was the elevation of certain arts, most
importantly painting, sculpture, and architecture, to the status of liberal,
‘fine’ arts. This in turn contributed to the rising status of creators and inven-
tors such as Leonardo da Vinci and Brunelleschi among many others cele-
brated in Giorgio Vassari’s famous Lives of the most excellent Italian architects,
painters, and sculpturers. Painters and other artists also contributed to this
view. Albrecht Diirer’s presentation of himself in his Christ-like image as a
consummate godlike artist epitomises this trend.”" Not incidentally, accord-
ing to Vasari’s account, he took legal action against the Venetian print maker
Marc’ Antonio Raimondi who had been copying Diirer’s woodcuts from the
Life of the Virgin series, and succeeded in preventing Raimondi from using
his name and monogram on his works.” It is plausible that Vasari’s story
about this lawsuit actually took place since Raimondi omitted the famous
monogram from his later copies of Diirer. What is interesting in this case
is the fact that the Venetian Senate allowed Diirer’s prints to be copied, but
required that neither his name nor his monogram appear on the copies.
In the context of contemporary art theory and the Renaissance culture of
learning by imitation, the reproduction of the “masters’ was widespread
and unproblematic.”® But not the reproduction of the artist’s personal sign
which suggested the artist’s personal presence in the making of a particular

50 Jacob Burckhard, The Civilization of the Renaissance in Italy (Harmondsworth:
Penguin, 1990), pp. 81-5.

51 Joseph Leo Koerner, Moment of Self-Portraiture in German Renaissance Art (Chi-
cago: University of Chicago Press, 1993), pp. 34-51.

52  Vasarirecorded Diirer’s complaint to the Venetian Senate in Vita di Marcantonio
Bolognese, e d’altri intagliatori di stampe, primo volume della terza parte Delle vite de’ piu
eccelenti pittori, scultori e architettori, 2nd ed. (Florence: Giunti, 1568), pp. 294-9.

53 Lisa Pon, Raphael, Diirer, and Marcantonio Raimondi: Copying and the Italian
Renaissance Print (New Haven and London: Yale University Press, 2004).
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work of art, understood as a unique object created by a seemingly irreplace-
able individual. It could be argued that while the Venetian legal system did
not consider the copying of Diirer’s prints to be illegal, at the same time, it
offered protection for something much more subtle and immaterial — not
the image but its expression and the artist’s individual style (maniera) — an
acknowledgement of Diirer’s generative powers.

This new way of thinking about the metaphysical aspects of the artist’s
labour was derived in part from the humanist debates over the nature of
technical knowledge. One important development in Renaissance human-
ism was the proliferation of humanist writings on the mechanical arts, not
only on visual arts such as architecture, painting, and sculpture, but on
topics such as gunpowder artillery and on machines of various kinds. This
literature, the work of university-educated men who turned their hand to
technical matters, and of the workshop-trained artisans who took pen in
hand to write treatises, narrowed the gap between the cultures of learning
and artisanal craft production. It blurred the distinction between theory
and practice, transforming certain forms of crafts and constructive arts into
written, discursive disciplines which came to be treated as forms of ‘knowl-
edge’ rather than mechanical skill.* This new way of thinking about craft
knowledge helped to separate the notion of invention from the immanent
specific machine and resulted in a new definition of the author’s work as a
product of the mind.

This new definition of the invention as distinct from its material fab-
rication is evident in the work of Leon Battista Alberti whose writings
influenced learned culture of the fifteenth and sixteenth centuries. Alberti
dedicated one version of his treatise on painting De picture to none other
than Brunelleschi. He praised Brunelleschi for his ‘feat of engineering” and
emphasised that the architect is not a carpenter, alluding to his notorious
clashes with the woodworkers’ guild, but an artist ‘who by sure and won-
derful reason and method devises in his mind and realises in construction
whatever is needed’. Alberti, like Brunelleschi, clearly conceived architec-
ture as a discipline involving (intellectual) design emanating from the mind
of an individual creator who can then disclose his invention and realise it in
(practical) engineering.”

54 Long, Openness, Secrecy, Authorship, p. 104.

55 Leon Battista Alberti, De picture, in Opere volgari, ed. by Cecil Grayson (Bari:
Laterza, 1973), 3, pp. 7-107. For the Latin text and English translation see ‘On Paint-
ing” and ‘On Sculpture’: The Latin texts of ‘De pictura’ and ‘De statua’, ed. and trans.
by Cecil Grayson (London: Phaidon, 1972), pp. 34-5. See Long, Openness, Secrecy,
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Another contemporary treatise which conveys a similar sense of dis-
tinction between the tangible and the intangible aspects of the work is the
Trattato written in the 1470s by the Sienese engineer and writer Francesco
di Giorgio. Francesco began his career as a workshop artisan before becom-
ing a widely respected architect and military engineer. At the same time,
he was an aspiring humanist who translated Vitruvius and composed a
series of treatises on architecture, fortification and military engineering.
Paraphrasing Vitruvius, Francesco emphasised in his Trattato that com-
petence in conceptual realms must take precedence over practical skills.
Architecture, he argues, ‘is only a subtle image, conceived in the mind that
becomes manifest in the work’. Such a work of the mind cannot easily be
grasped because ‘ingenuity consists more in the mind and in the intellect
of the creator than in writing or design’.* Having recognised that the work
of the mind is distinct from material objects, Francesco also emphasised
the need to safeguard it. He condemned those who usurped the works of
others and attributed these works to themselves, comparing them to crows
dressed in the feathers of the peacock. He admitted that he had translated
‘most authentic books’ and credited Vitruvius with authorship, yet he also
insisted that his writings were filled with his own original contributions:
‘inventions of my own weak skill’.””

It is difficult to measure the cultural impact of this expansion of lit-
erature on the mechanical arts in the fifteenth century but it was around
this time that inventions began to be conceptualised in terms of ideas.
Brunelleschi construed his devices as material manifestations of immaterial
genius and his petitions for privileges contain new forms of justifications
and claims, couched in the vocabulary of individual genius and mental
labour. Moreover, this emerging class of author-inventors introduced more

Authorship, p. 124. For Alberti see Franco Borsi, Leon Battista Alberti (Milano: Electa,
1975). For Alberti’s relationship to Brunelleschi see Christine Smith, Architecture in
the Culture of Early Humanism: Ethics, Aesthetics, and Eloquence, 1400-1470 (Oxford:
Oxford University Press, 1992), pp. 19-39.

56  ‘[E] solo una sottile immaginazione concetta in nella mente la quale in
nell’'op[e]ra si manifesta.” ‘[L]o ingegno consiste piti in nella mente e in nello
inteletto dell’architettore che in iscrittura o disegno, e molte cose accade in fatto le
quali l'architetto overo op[e]ratore mai penso’ [sic]. Francesco di Giorgio, Trattati
di architettura ingegneria e arte militare, 3 vols, ed. by C. Maltese (Milan: Edizioni il
Polifilo, 1967), 1, 36. Autograph manuscript in British Library Codex 197 B21 [MS
Harley 3281]. See: Giustina Scaglia’s annotated transcription in Il “Vitruvio Magliabe-
chiano” di Francesco di Giorgio Martini, Documenti inediti di cultura Toscana, 6 (Flor-
ence: Edizioni Gonnelli, 1985), pp. 43-50; Long, Openness, Secrecy, Authorship, p. 135.
57 Ibid., p. 136.
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mercantilist approaches to the world of ideas and the culture of authorship.
The fact that they came from the artisan’s world — the world of material
things, ownership and reward - is significant, for they were able to associ-
ate their intellectual effort with material application and so began to place
a commercial value on the exploitation of their ideas.

Author-inventors and the Press: The Rise of
Professional Writers

An increased appreciation for the technical arts and spread of humanism
furnished a growing supply of technical manuals and treatises explaining
craft techniques and other artisanal ‘secrets’. But this growing demand for
practical literature was also a response to the realities of a changing book
market, as early interest in religious subjects and ancient classics began
to flag and shifted to new areas, including science, medicine and technol-
ogy. Since the market for books was new and almost entirely unregulated,
many were encouraged to reap the rewards of technical authorship. The
early recruits into the industry included craftsmen, engineers, merchants,
painters, and physicians — a mosaic of the Renaissance petite bourgeoisie.
Whether working for wages as in-house authors or free-lancing and depend-
ent on patronage, these obscure but prolific literary producers signalled the
emergence of a new class of professional writers making a career out of a
new printing technology. Their background, combining commercial and
scholarly experience, ideally prepared them for the role of cultural bro-
kers mediating within a shifting space of a printing house where academic,
‘popular’ and craft influences and traditions converged.”® Operating within
an emphatically mercantilist value system, which encouraged the ideology
of ‘possessive authorship’, they illustrate how an ideology stemming from
the material world of contemporary crafts could be extended into the realm
of literary production.” As soon as they took pen in hand to elaborate upon
their technical skills and inventions in writing, they undertook also a new

58 On the early modern interaction between the world of scholarship and crafts-
manship see Elisabeth Eisenstein, The Printing Press as an Agent of Change: Communi-
cations and Cultural Transformations in Early-Modern Europe, 2 vols (Cambridge: Cam-
bridge University Press, 1979), 2, pp. 520-635; Cesare Vasoli, ‘A proposito di scienza
e technica nel Cinquecento’, in Profezia e ragione: Studi sulla cultura del Cinquecento e
del Seicento (Naples: Morano Editore, 1974), pp. 479-505.

59  The concept of ‘possessive authorship’ was coined by Joseph Loewenstein, The
Author’s Due.
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craft of professional writing and sought reward for their new skill.

The rewards of technical authorship are particularly evident in the
careers of early publisher-physicians in Venice, who took advantage of
Venice’s flourishing book market and privilege system to capitalise on
the secrets of their trade by publishing medical advice for the ‘common
man’. These works, ranging from theoretical treatises to recipe books and
surgery manuals, written in vernacular and intended for a more general
non-specialist audience were often submitted by the physicians themselves
who put forward all sorts of extravagant claims to obtain a privilege in rela-
tion to the same. In 1498, for example, Democrito Terracina claimed that
the Arabic and Armenian medicinal tracts which he intended to publish
were to foster scientific knowledge and public health. To print these books
would be ‘of utility to the Christian republic, and the exaltation of the faith,
and the augmentation of the natural sciences, as well as medicine, in the
conservation of the health of the soul and bodies of many and all faithful
Christians’.®” Another example is the 1509 privilege granted to a Venetian
physician Pietro de Mainardi for the publication of his compendium con-
taining remedies against pestilence.®!

This convergence between scholarship, craftsmanship and business
acumen was brought into sharper focus by the practice of publishing
technical manuals by professionals of specialised trades writing for other
professionals. Traditionally, technical and craft knowledge was transmitted
orally through apprenticeship systems or handed down through families,
from one generation to the next. With the advancement of craft technolo-
gies and the expansion of trade investment, however, such modes of trans-
mission no longer seemed sufficient and artisans, entrepreneurs and inves-
tors began to rely on printed industrial manuals in order to learn a trade.
Changing technologies pressured craftsmen to acquire new skills, many of
which they could gain or improve by reading books, while their wealthy
and literate but inexperienced patrons wanted to learn how to maximize
the profitability of their investments.

The printing of books of techniques may have codified well-known prac-
tices, but they also posed the question of how to “safely’ reveal previously

60 ‘[Pler utilita della republica christiana, et exaltation de la fede, et augmento
de la scientia naturale, et ancor de la medicina, per conservation de la salute de le
anime et corpi de molti et infiniti fidel[i] christiani’ [sic]; Fulin, p. 134, nr 82.

61  Remedia praeservativa ab epidemia; Fulin, p. 173, nr 178. Exceptionally, Mainardi
was granted a shorter one-year privilege (usually privileges were granted for five
or ten years) because of the common interest in public health which would benefit
from an open transmission of such a work.
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concealed techniques to a wider audience while protecting ideas and
inventions from facile borrowings. This need for protection would become
even clearer once the newly patented inventions began to be supplemented
with technical manuals and advertised in print. In 1588, a successful Jewish
businessman, Maggino Gabrielli, who obtained several patents from Venice,
Florence, the Pope, and the King of Spain for his revolutionary methods of
increasing the silk harvest, took the momentous decision to reveal all the
intimate details of his inventions in print. He published his Dialogues on
the Useful Inventions for Silk in Rome with the papal privilege.®? Gabrielli’s
decision to reveal all the secrets in his possession might seem puzzling,
considering the numerous privileges with which he jealously guarded his
inventions. Indeed, in his second dialogue he informs his readers that the
content of the inventions had been kept secret until now because he was
waiting to receive all the privileges requested from the Italian princes. Once
the last monopoly was obtained however he applied for a printing privi-
lege to publish a book which would advertise and praise the qualities of
his inventions.

It is clear that Gabrielli sought to capitalise on his inventions by lucra-
tive sales of his book as well as the returns from his industrial investments,
and that he used his Dialogues to disseminate and sell his inventions in
Italy and ‘beyond the Alps’. His book was also to serve as an instruction
manual for the prospective buyers of the new devices. In fact, he intended
to create a wide network of agents who would advertise and sell his prod-
ucts at the fairs, who “will publicly sell both these books of mine, so that
everyone might use them in the silk craft, and all sorts of contrivances and
instruments that are needed to carefully tend the little worms, and they will
be given at such a low price and for such a good bargain that everyone will
profit from buying them’. At the same time, while selling these books, his
agents were to read aloud the privileges granted by the various princes, to
inform the buyers that no one was permitted to reproduce the new inven-
tions on his own or buy them from anyone else. Moreover, the authenticity
of the products would be guaranteed by the application of special identifi-
cation marks.®

The practice of revealing protected industrial secrets in published man-
uals became a well-established method of demonstrating the advantages

62  Dialoghi di M. Magino Gabrielli Hebreo Venetiano sopra l'utili sue inventioni circa
la seta, Con privilegio, In Roma, Per gli Heredi di Giovanni Giolitti, 1558. Con licenza de’
Superiori. For a more detailed discussion of Gabrielli see Mola, pp. 204-14.

63 Ibid., p. 209.



1. From Gunpowder to Print 49

and feasibility of patented inventions. Combined with printing, such prac-
tices expanded the reach of available technical knowledge but also con-
tributed to a process by which proprietary attitudes towards knowledge
and the idea of protected production migrated from the world of industrial
monopolies to the realm of book protection. The question of how to dis-
close technical details of an invention without jeopardising an inventor’s
economic interests brought into focus the possibilities of a limited trans-
mission and authorial control of such information under the existing print-
ing privilege system, resulting in expanded industrial as well as printing
monopoly coverage for works and knowledge that were technological in
nature. Such practices further confirm the lack of any meaningful distinc-
tion between the industrial monopoly and the printing privilege that was
characteristic of this time.

In conclusion, it can be said that the practice of granting industrial privi-
leges in early modern Italy constituted an important arena in which new
attitudes and models relating to authorship and property developed. These
developments shaped the social and philosophical definitions of intellec-
tual property that prefigured its legal definition and application in the
copyright tradition of later periods. These views were first evident within
the culture of industrial capitalism and craftsmanship. But they were also
influenced by the aesthetic theories of the Renaissance humanism and had
emerged from the tension-riddled relationship between collective (corpo-
rate) ars and individualistic ingenium.

The example of fifteenth-sixteenth century Venice suggests that the
paradigm of proto-copyright protection was partly formulated on the
model of protected industrial production and that the concept of posses-
sive authorship developed first with regard to material inventions before it
was applied to writing. Another consequence of this convergence between
proto-patent and proto-copyright was an increased appreciation for the
intellectual labour and the distinction between tangible and intangible
aspects of the author’s work. Two different strands of development can be
identified in this regard. While in the realm of literary production writers
were clinging to the solid and material aspects of their production and the
physical object of the manuscript, which helped to concretise the property
in terms of material good, in the world of crafts and mechanical inven-
tions the humanist synthesis of theory and practice was pulling in exactly
the opposite direction, supplying a much more abstract, broad and fluid
concept of the artisan/artist’s work. Here,  have suggested that a particular
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group of fifteenth and sixteenth century professionals — artisans, inventors
and technical authors — made an important contribution to such a view-
point. They conceptualised their work in terms of a mixed hybrid form,
partly material and partly immaterial, seeking to establish the differentia-
tion and abstraction of authorship from artisanal fabrication and mechani-
cal reproduction.

Paradoxically, these efforts to liberate artistic ingenuity from artisanal
fabrication, and the growing recognition that mechanical and artistic
inventions were unique objects made by individuals of genius, gained in
importance precisely when new cheap means of mass production became
available. As Terry Eagleton has observed, the representation of the art-
ist as a transcendent genius was born ‘just when the artist is becoming
debased to a petty commodity producer’.* It was precisely within the bat-
tlefield of these conflicting material interests of artisanal reproduction and
individualistic artistic commitments that the distinction between tangible
and intangible aspects of the work was forged — long before it came to be
recognised by copyright law.

64 Terry Eagleton, The Ideology of the Aesthetics (Oxford: Blackwell, 1990), pp. 64-5.
See also Rose, p. 120.



2. ‘A Mongrel of Early Modern
Copyright”: Scotland in
Furopean Perspective

Alastair J. Mann

The copyright history of Scotland is generally seen to be a post-1710 phe-
nomenon.! English and European commentators, but also Scottish, have
been guilty of this somewhat lazy approach. Scottish historians of copy-
right, such as they are, have however lauded the role of Scottish judges
in the evolution of British copyright law in the eighteenth century. The
significance of Scottish legal traditions and theory over the interpretation
of copyright, helped lead, it is asserted, to the final judgment of the House
of Lords in 1774. Certainly this interest in the “battle of the booksellers” has
encouraged an output focusing on the eighteenth century.> Not all though

1 For a general survey of Scotland see: Alastair J. Mann, The Scottish Book Trade
1500 to 1720: Print Commerce and Print Control in Early Modern Scotland (Edinburgh:
Tuckwell Press, 2000), chapter 4; and Alastair J. Mann, ‘Scottish Copyright Before
the Statute of 1710, Juridical Review (2000), 11-25. The only previous survey is W.J.
Couper, ‘Copyright in Scotland before 1709’, Records of the Glasgow Bibliographical
Society, 9 (1931), 42-57; but see also Dr. John Lee, Memorial for the Bible Societies in
Scotland (Edinburgh: Edinburgh Bible Society, 1824), passim. John Feather’s com-
prehensive, Publishing, Piracy and Politics: An Historical Study of Copyright in Britain
(London: Mansell, 1994) does not consider Scotland before the eighteenth century.

2 For Scottish accounts of the ‘bookseller war’ of 1746-1774 see: Warren McDou-
gall, ‘Copyright Litigation in the Court of Session, 1738-1749 and the Rise of the
Scottish Book Trade’, Edinburgh Bibliographical Society, 5 (1987), 2-31; Richard B.
Sher, ‘Corporatism and Consensus in the Late Eighteenth-century Book Trade: The
Edinburgh Booksellers” Society in Comparative perspective’, Book History, 1 (1998),
32-93; Richard S. Tompson, ‘Scottish Judges and the Birth of British Copyright’,
Juridical Review (1992), 18-42; Hector L. MacQueen, Copyright, Competition and Indus-
trial Design, 2nd edn, Hume Papers on Public Policy, III, 2 (Edinburgh: Edinburgh
University Press, 1995), pp. 1-6. For English accounts see John Feather, “The Pub-
lishers and the Pirates: British Copyright Law in Theory and Practice, 1710-1775,
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are convinced of the significance of copyright liberalisation. Recently in
Richard Sher’s excellent volume The Enlightenment and the Book (2006), a
study of Scottish authors and publishing in the Enlightenment, he states
that the ‘Impact of Lords copyright decision [of 1774] should not be exag-
gerated” and that trade expanded regardless of copyright.®* However, this
takes no allowance of an early modern and perhaps ‘mongrel’ tradition of
copyright in Scotland which profoundly influenced attitudes to intellectual
property, encouraged freedom of commercial exploitation and was a pre-
cursor to a surprisingly robust Scottish Enlightenment.

Since the medieval conflict, the Scottish Wars of Independence, Scots
students went to Europe not England to learn law and so became conver-
sant with the law of Rome, in tandem with Scotland’s own legal codes as
confirmed in Regium Majestatum, a Glanville-based Scottish legal manual
in wide-spread use by the late medieval period. Even when law become
a subject for study in Scotland, firstly at King’s College, Aberdeen in the
sixteenth century, the tradition remained that students were educated
abroad, especially in Holland, and notably in Leiden or Utrecht. By the
time Edinburgh introduced its first chair of law in 1707, rather obvious
timing given the assertion of legal independence in spite of Anglo-Scottish
parliamentary union the same year, a traditional Scottish approach to
the law was well-established. Scots Law, before and after the Union, had
developed along typical Continental lines: owing more to Roman and civic
law and natural justice and not so much to precedent and custom. Scots
Law, in theory at least, was grounded on social law and the test of evident
utility. Furthermore, it showed some passion for codification, from James
Dalrymple, 1st Viscount Stair’s Institutions of the Law of Scotland of 1681
to George Joseph Bell’s Principles of the Law of Scotland of 1829.* How did
this impact upon attitudes to intellectual property? In short, a balance was
struck between public interest and private right which limited the duration
and scope of copyright.

Typically in sixteenth and seventeenth century Scotland licensees
obtained the right to ‘print, reprint, vend, sell and import’ but not

Publishing History, 22 (1987), 5-32; John Feather, A History of British Book Publishing
(London: Croom Helm, 1988), pp. 76-83; and John Feather, Publishing, Piracy and
Politics, pp. 64-96. Also of use is A.W. Pollard, ‘Some Notes on the History of English
Copyright’, Library, 4, 3 (1922), 97-114.

3 Richard B. Sher, The Enlightenment and the Book: Scottish Authors & Their Publish-
ers in Eighteenth-Century Britain, Ireland & America (Chicago: University of Chicago
Press, 2006), pp. 25-8.

4  See Mann, Scottish Book Trade, pp. 96-7.
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specifically “to copy’. In Scotland copyright for individual books originated
directly from patents granted by the Crown there being no Stationers’
Company to whom the registration and assertion of individual copyrights
could be devolved. Scottish book licences were granted by the Crown’s
representatives for a limited number of years, either a specific period or
the lifetime of the licence holder, and after the 1590s this was extended to
include heirs and successors. The first Scottish licence for an individual title
sustaining the rights of heirs was John Gibson’s licence to import a Psalms
edition from Middelburg in 1599.° Therefore, like France, Spain and the
Low Countries but unlike England, Scottish practice rejected the notion of
perpetual copyright as simply ‘unreasonable’.

‘Reasonableness’ was an important test for legal interpretation of book
law in Scotland. For example, when in June 1614 the printer-publisher
Andrew Hart purchased from King James VI and I exclusive rights to
commission printing overseas for import into Scotland, the Scottish Privy
Council then delivered one of the most significant judgments in Scottish
book history. Although Hart came armed with a letter from the King
demanding confirmation of his rights, the Council rejected the privilege
entirely. The words of the judgment provide a dramatic illustration of
executive views about the licensing of the press, which would, in the 1670s
and 1680s, be reflected in the opinions of the Scottish Parliament:

The freedom, liberty and privilege of printing, importing and selling of

all such books and volumes which are allowed and not forbidden ought to

be free to all His Majesty’s subjects and not conferred and given to any one

person without great hurt and prejudice to the country, because every such

private freedom, liberty and privilege is not only a monopoly of evil conse-
quence and example, but will give occasion to alter and raise, heighten and
change the prices of all books and volumes at the appetite and discretion

of the person and persons in whose favour the privilege shall happen to be

conferred, and for this reason the said Lords ordain the gift and privilege

purchased by the said Andrew Hart from the king to be halted, and in no
way to be passed or expedited.®

The concept of ‘reasonableness’ is illustrated in other cases. After Agnes
Campbell, Scotland’s wealthiest early modern printer, inherited from her
husband Andrew Anderson the royal patent of King’s Printer in 1676, she
strived to protect her privileges. However, when in autumn 1681 she printed
5 Registrum Secreti Sigilli, [PS], National Archives of Scotland [NAS], PS.1 .71,
47r printed in Lee, appendix xii; see Mann, ‘Scottish Copyright’, p. 12.

6  Register of the Privy Council of Scotland [RPCS], 1, 10, pp. 827-8. Text modernised
by the author.
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an edition of the acts of Parliament, not unreasonably given the royal patent,
she was challenged before the Privy Council by the printer David Lindsay
and partners who had acquired the right to print parliamentary acts by
licence of the Clerk Register, the chief government administrator with
responsibility for statute printing. The Privy Council confirmed Lindsay’s
right, and ordered the burning of Campbell’s stock. Her appeal to the Court
of Session in the winter of 1682-83 failed and her argument, that ‘one press
[was] sufficient’ for official documents, was seen by the investigating com-
mittee as acting, like her old patent, “to restrain the liberty of printing too
much’. The case was, nonetheless, a temporary setback for Campbell who
proved one of the most successful litigants in early book history.”

After the 1603 Union of the Crowns notions of copyright in Scotland
and England continued to develop along different lines. In early modern
England two forms of copyright co-existed — firstly, the ‘printing patent’
granted by the sovereign, and secondly, after 1557, the Stationers’ copy-
right, in essence the former public and latter private.® But the transfer and
purchase of private copyrights between Stationers” guild members from
the 1580s encouraged a monopoly grip on copyrights by a small group of
copyholders. This trend intensified when in 1603 James VI and I gifted to
the Stationers’ Company the valuable patents granted to John and Richard
Day, for primers and psalters, and to James Roberts and Richard Watkins,
for almanacs and prognostications. These transfers, with unintended con-
sequences, became the legal basis for the ‘English Stock’, and thereafter
began the frantic buying and selling of copyholding within the Stationers’
Company, and the accumulation of patents into even fewer hands. King
James’s intentions were to free-up privileges in response to general fears

7 John Lauder of Fountainhall, Historical Notices of Scottish Affairs, 2 vols. (Edin-
burgh: Constable, 1848), L, p. 311; RPCS, 3, 7, p. 257. Registrum magni sigilli [RMS]
Register of the Great Seal of Scotland manuscript registers, C3/10. no. 343. For the
appeal, which was concluded in January 1683, see: John Lauder of Fountainhall, The
Decisions of the Lords of Council and Session from June 6th 1678 to July 30th 1712, 2 vols.
(Edinburgh: Hamilton and Balfour, 1759-61), I, p. 205; and Lauder, Historical Notices,
I, p. 393. For a summary see Alastair J. Mann, ‘““Some Property is Theft”: Copyright
Law and Illegal Activity in Early Modern Scotland’, in Against the Law: Crime, Sharp
Practice and the Control of Print, ed. by Robin Myers, Michael Harris and Giles Man-
delbrote (London: British Library, 2004), pp. 44-6.

8 Mark Rose, Authors and Owners: The Invention of Copyright (London: Harvard
University Press, 1993), pp. 11-2; Lyman Ray Patterson, Copyright in Historical Per-
spective (Nashville: Vanderbilt University Press, 1968), pp. 78-113. For general sum-
maries see Pollard, “Notes on the History of Copyright in England’; Feather, History
of British Publishing; and Cyprian Blagden, The Stationers” Company, 1403-1959 (Lon-
don: Allen and Unwin, 1960), passim.
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over monopoly trading. But when subsequently the English Statute
of Monopolies (1624) limited to fixed periods patents in inventions and
industrial processes, books were exempted.’ In Scotland, meanwhile, the
duration of copyright deliberately shadowed that of manufacturing pat-
ents. Although the Statute of Monopolies did not apply in Scotland, James
VI encouraged the Scottish Privy Council to set up a commission of griev-
ances over monopolies in May 1623, and in 1641 the Scottish Parliament
reviewed some major monopolies ‘because of the great hurt’ suffered by
all, and ‘patents purchased for the benefit of particular persons in preju-
dice of the public’ were ended. However, books were not on the agenda in
Scotland in 1623 or 1641 as they were already subject to limitations, and yet
the judgment of 1614 appears to be linked to some monopoly concerns.
In due course limited copyright in Scotland helped in 1710 to ease British
statutory copyright back into line with that for industrial patents north and
south of the Border.

It is important, however, not to exaggerate the difference between
England and Scotland over copyright. Licences granted by the English
Crown, or the ‘printing patent’, which initially pre-date the Stationers’ cop-
yright, continued throughout the early modern period. The first of these,
granted in 1512 by Henry VIII to John Rastell, was to print Progymnasmata
by Thomas Linacre. In Scotland the first royal patent was that general
gift, for statutes, histories, chronicles and the like, given by James IV to
Scotland’s first printers Walter Chepman and Andro Myllar in 1507, and
although this was directed mainly at printing Bishop William Elphinstone’s
breviary the Breviarium Aberdonense (1510), it was clearly not a patent for a
single act of publication. The first such Scottish example was the patent
granted to Thomas Davidson in 1541 to print for six years the acts of the
Scottish Parliament. These Scottish examples correspond to the two types of
prerogative patent operating in England, the Chepman and Myllar licence —
‘general’, for life and containing generic classes of books, and the Davidson
variety — ‘particular” and limited in time, in England typically to licences

9 21 James I c.3. For an account of the general monopoly controversy see Chris-
tine MacLeod, Inventing the Industrial Revolution: The English Patent System, 1660-
1800 (Cambridge: Cambridge University Press, 1988), pp. 10-19; Rose, pp. 45-7; Pat-
terson, pp. 86-7; Mann, ‘Copyright and Illegal Activity’, pp. 33-4.

10 RPCS, 1, 13, pp. 219-22, 240, and 299-302; K.M. Brown et al, The Records of the
Parliaments of Scotland [RPS], http://www.rps.ac.uk (St Andrews: University of St
Andrews, 2007), RPS, 1641/8/192 [accessed 30 October 2008]; Mann, ‘Copyright and
Illegal Activity’, p. 34. The monopolies abolished in Scotland in 1641 included those
for tobacco, leather, pearling and armoury.
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of seven to ten years.! It is clear then that before the Stationers’ Company
the practicalities of copyright in England and Scotland were pretty similar.
Nonetheless, while it muddied the waters that the Stationers’” Company
made the impractical acquisition in 1632 of the Scottish King’s Printer pat-
ent, before they withdrew back to London in 1670, Anglo-Scottish diver-
gence became the common trend."

Before 1710 Scottish copyright depended on government patents sus-
tained by royal prerogative. The Privy Council was the main licensing
authority in this period, although until around 1610 copyright licences for
particular titles were confirmed via patents that passed the Scottish Privy
Seal, in which royal gifts of appointments, pensions and private monopo-
lies were confirmed, and occasionally thereafter where the king had a
specific personal interest. This is seen, for example, in the 1616 privilege
granted to James Primrose to print the ‘catechism’ God and the King, a litur-
gical work composed for, and probably in consultation with, King James
himself. Subsequently, the surviving registers of the Privy Council reveal
that almost all book licences were enacted and recorded in decreta registers
(private business) from the 1670s, with only national publishing concerns,
such as David Wedderburne’s twenty-one year licence for a new national
grammar in 1632, the winner of a national ‘battle of the grammars’ competi-
tion, being considered public business for recording in the Council’s acta
registers.”

Copyright was not merely conveyed by central government however
and some patents had local origins. Unlike London, Edinburgh never
reached a condition of regulatory supremacy, in spite of brief attempts by
the royal printer Andrew Anderson to establish an Edinburgh society in
the early 1670s."* So, although printing did not commence in Aberdeen,

11  Patterson, pp. 86-7; Registrum Secreti Sigilli regum Scotorum: Register of the Privy
Seal of Scotland (printed series) [RSS], 1, p. 223 no. 1546; and R. Dickson and J.P.
Edmond, Annals of Scottish Printing: From the Introduction of the Art in 1507 to the
Beginning of the Seventeenth Century (1890; repr. Amsterdam: Gerard Th. Van Heus-
den, 1975), pp. 7-8; NAS, PS.1.3, 129; RSS, 2, p. 653, no. 4335.

12 Blagden, pp. 138-45; Mann, Scottish Book Trade, p. 117. A wide historiography
exists on the Stationers” Company but see especially The Stationers” Company and the
Book Trade, 1550-1990, ed. by Robin Myers and Michael Harris (Winchester: St Pauls,
1997); and Robin Myers, The Stationers” Company Archive: An Account of the Records,
1554-1984 (Winchester: St Pauls, 1990).

13 NAS, PS.1.85, 245r-247v and RPCS, 1, 10, pp. 534-8; RPCS, 2, 4, pp. 168-9 and
500-1; NAS. Manuscript Privy Council Registers, PC. 2.24. 319 v; Mann, ‘Scottish
Copyright’, p. 15.

14 Mann, Scottish Book Trade, pp. 17-18, 115, and 120; Mann, ‘Copyright and Illegal
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Glasgow and Dundee until 1622, 1638 and 1703 respectively, no central-
ised limitation was placed on the proliferation of presses, and royal burghs
were by their medieval charters authorised to license all commercial activ-
ity, including presses. After the Restoration the “printing burghs’ gave local
copyright protection for a variety of burgh almanacs, diurnals, newssheets
and newspapers, such as Aberdeen Town Council’s licensing and protec-
tion of the Aberdeen Almanac from the 1660s."

The Scottish Parliament itself sometimes licensed prestigious or national
publishing activity. As with the government, it mostly acted over censor-
ship, but it also ratified the general gifts to king’s printers, and authorised
national texts, such as the Directory of Public Worship introduced by the
Covenanters in 1645. Worthy law texts could also be granted copyrights
by Parliament. In 1633, in the presence of Charles I, Parliament agreed that
Robert, son to Thomas Craig, should be licensed for twenty-one years to
print in three volumes his father’s great treatise on Scottish land law Jus
Feudale. A committee appointed to oversee the printing was headed by
Charles I's Lord Advocate, Thomas Hope of Craighall, himself a signifi-
cant published jurist. This publishing venture was of long duration. Since
Craig’s death in 1608 the Privy Council and Parliament had recommended
publication of Craig’s writings to King James but to no avail. Hope and his
committee also failed to make progress and, while manuscript versions of
Jus Feudale circulated, the first printing did not appear until the Edinburgh
edition of 1655.'

Copyright term is crucial to the potential for commercial exploitation
of literary property. The extent and width of the right granted and the
sanctions or compensation for breach are also vital. One of the clear indi-
cators that Scottish early modern copyright was significant is seen in the
standardised terms and conditions that developed during the seventeenth
century. As we have seen, English copyright tended to extend for seven to
ten years under the ‘printing patent’, and in perpetuity where registered

Activity’, p. 44.

15  Extracts from the Records of the Burgh of Aberdeen, ed. by John Stuart, 2 vols.
(Edinburgh: Scottish Burgh Record Society, 1871-2), 1, pp. 245-6; Aberdeen Coun-
cil Records, v, f. 66-7; and J.P. Edmond, The Aberdeen Printers, 1620 to 1736, 4 vols.
(Aberdeen: ] & J.P. Edmond & Spark, 1884) 4, p. xiv; Mann, Scottish Book Trade, pp.
102-3.

16 RPS, 1645/1/65 (6 February 1645); RPS, 1633/6/65 (28 June 1633) [accessed 30
October 2008]; Mann, Scottish Book Trade, p. 50; States Papers and Miscellaneous Cor-
respondence of Thomas Earl of Melrose, ed. by James Maidment, 2 vols. (Edinburgh:
Abbotsford Club, 1837), 1, pp. 43-4 and 84-5.
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with the Stationers” Company. Although short-term renewals were gener-
ally available, contemporary German, French and Italian publishers were
often granted short licences of less than five years duration. Conventionally,
Dutch copyright was for longer periods of fifteen to twenty-five years."”
Comparisons with Scotland are of interest. By 1670, whether the licence
holder was an author, printer or licensee, the standard term of copyright
for particular works in Scotland had become nineteen years. The origin of
this term is obscure, though it was a common Scottish period for leases,
appointments and commercial monopolies. Generally, therefore, copyright
terms in Scotland approximated to those of the Dutch and not the English
or French. Scotland’s copyright terms could, however, extend from as lit-
tle as six years to the thirty-one years in the case of James VI's grant to
Sir William Alexander for the Psalms in metre in 1627. Nevertheless, the
logic for long or short licences was fairly consistent. Reprints, without the
novelty of ‘newness” and so seen as inferior intellectual property, were
granted shorter copyright durations. The standard term for reprints was
eleven years from the 1670s. Thus in 1671 the Edinburgh printers George
Swintoun and James Glen were granted eleven year licences to reprint
thirty-seven sermons by the minister Andrew Gray. Fully revised editions
received a full term copyright, as with James Kirkwood’s new editions of
his grammar and vocabulary published in the1690s (see figure 1).'
Essentially, the breadth of right conveyed changed very little throughout
this period. Rights of assignees were recognised in the earliest individual
copyright patents, and heirs were first mentioned in those granted to the
king’s bookbinder John Gibson in 1599, and were ever-present in copyrights
granted from the 1630s. The first private copyright given to an author, that
given to William Niddrie in 1559 to produce a range of education books,
granted to him ‘his factouris and assignais, to have onlie the prenting of
the saidis volumes’ and that no subjects, printers and booksellers could “tak
upoun hand to prent, sell, caus be prentit or sald [them] within this realm’.

17  Lucien Febvre and Henri-Jean Martin, The Coming of the Book: the Impact of Print-
ing, 1450-1800, trans. from the French by David Gerard, ed. by Geoffrey Nowell-
Smith and David Wootton (London: N.L.B, 1976), p. 241; Elizabeth Armstrong,
Before Copyright, The French Book-privilege System, 1498-1526 (Cambridge: Cam-
bridge University Press, 1990), pp. 16-17; P.G. Hoftijzer, Engelse boekverkopers bij de
beurs: De geschiedenis van de Amsterdamse boekhandels Bruyning en Swart (Amsterdam:
APA-Holland University Press, 1987), p. 108. By 1700 the typical French licence had
extended to ten years.

18 NAS, PS. 1, 100, 305; RPCS, 3, 3, p. 306; RPCS, 3, 4, p. 292 and 5, p. 268; NAS,
PC, 2, 26, 47 v; Mann, Scottish Book Trade, pp. 104-14.
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Fig. 1: Title page of the first part of James Kirkwood’s successful grammar,

first published in 1676, and printed by Swinton and Glen, but reissued as a

revised edition with full copyright in 1695. Such works were both uncontro-
versial but highly profitable copyright properties.

There is no evidence of book patents that granted export rights. Alexander
Arbuthnet and Thomas Bassandyne’s licence of 1576, for Scotland’s first
domestic Bible printing, was the first to forbid other book traders to import
competing editions, and by the middle of the seventeenth century this was
a conventional stipulation regardless of the likelihood of foreign imports.
Indeed, odd and sometimes contradictory exclusions appeared in certain
copyrights. In the valuable copyright for the works of George Buchanan
awarded to George Mosman in 1699, exemptions were made for editions
‘already printing and imported’. This sensible qualification contrasts with
the 1686 generic monopoly for prognostications awarded to James VII and
II's ‘household printer” James Watson, the elder, who, somewhat absurdly,
was given rights over and above almanacs already in print."” The most

19 NAS, PS, 1.75,127; RSS, 5, 1, pp. 143-4, no. 658; RSS, 7, p. 94, no. 642; NAS, PC,
2,27,252 v; Lee, p. 146; RPCS, 3, 12, pp. 460-1; Fountainhall, Decisions, 1, p. 424. For
a listing of the multi-title patents obtained by Gibson and Niddrie see Mann, Scot-
tish Book Trade, pp. 236-9.
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comprehensive protections were given to copyright on official business.
Meanwhile, the policing of copyright was at the behest of the copy holder.
Customs officials had an important role in censorship but not over copy-
right. This generally placed the advantage with the wealthier, royal print-
ers. With the great forty-one year monopoly granted to Andrew Anderson
in 1671, on his appointment as King’s Printer, these powers developed
a controversial nature within the trade and the courts, and especially
after his widow Agnes Campbell succeeded in 1676.° James Watson, the
younger, records in his History of the Art of Printing (1713), the first history
of printing in the British Isles, though based on Jean de la Caille’s Historie de
L’imprimerie, that in 1688 Campbell fell ‘tooth and nail” upon the Edinburgh
bookseller Alexander Ogston for importing London bibles into Scotland.
In fact, the multi-title patent granted a century before to the Edinburgh
printer Robert Smyth in 1599 was the first to grant searching powers to a
licensee.?!

The relative effectiveness of copyright regulation in Scotland before
1710 can be seen by the details of specific publishing histories. Sir George
Mackenzie of Rosehaugh, the great Scottish jurist and Lord Advocate, saw
his Institutions of the Laws of Scotland published in 1684 followed by two
‘new editions’ printed in 1688 and 1699, but not sufficiently new or revised
to require a re-registration of copyright. The original patent was granted
to John Reid, the elder, in 1684, and declared that no other was to print
‘without license from the said author’. It seems Reid and Mackenzie agreed
a contract before Mackenzie’s death in 1691. The edition of 1688 was also
printed by Reid, but acting for the Edinburgh bookseller and burgh magis-
trate Thomas Brown to whom the rights had been assigned by Mackenzie.
Brown then published the ‘third edition” in 1699. In October 1702, with
the copyright due to expire the following year, the now elderly Brown
transferred the rights to his son-in-law, and specialist law bookseller John
Vallange of Edinburgh. Vallange petitioned the Privy Council and obtained

20 RPS, 1672/6/158 (11 September 1672) [accessed 30 October 2008]. This relates
to the ratification by Parliament of the Anderson patent. It was granted under the
Scottish Great Seal in May 1671 but was not recorded in the register. For a detailed
account of the subsequent disputes see Alastair J. Mann, ‘Book Commerce, Litiga-
tion and the art of Monopoly: The Case of Agnes Campbell, Royal Printer, 1676-
1712, Scottish Economic and Social History, 18 (1998), 132-56 (pp. 136-9).

21 James Watson, A History of the Art of Printing (Edinburgh: Watson, 1713), p. 16;
Fountainhall, Historical Notices, 2, p. 866; Fountainhall, Decisions, 1, p. 494; NAS, PS,
1, 71, 86. For a list of the titles in Smyth’s patents see Mann, Scottish Book Trade, pp.
239-40.
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a short extension to the licence for reprint purposes.?? Details surround-
ing the valuable grammar copyrights are also revealing. Copyrights in
James Kirkwood’s grammar Grammatica Facilis and vocabulary Rhetoricae
Compendium, originally granted in 1677, were due to expire in 1696 after
nineteen years, and at the end of 1695 the author submitted his new editions
for copyright to be re-established.”® These examples confirm that authors
and printers understood the valuable property represented by book copy-
right, and maintained a close watch on expiry dates. In Scotland, nearly
half of private copyrights were granted directly to authors, and those like
the lawyer Sir George Mackenzie were keen to protect their intellectual
property.

The most desirable monopolies available to Scottish early modern book
traders were those associated with royal appointments. These provided
extensive generic copyrights. Early royal appointments, unlike particular
copyrights, were for life, but it was only with the appointment of Walter
Finlason as King’s Printer in 1628 that heirs and assignees were recognised.
However, for this and subsequent appointments all royal printer gifts
were for a set period of years. Co-partnerships, hereditary rights and the
involvement of assignees were only possible after such positions were lim-
ited to a fixed period.* But the attitudes of royal printers best illustrates the
proprietorial view of copyright before 1710, as it increasingly became the
concern of courts and of lawyers. Even two hundred years before, courts
took action to protect privileges and copyrights, as did the Scottish Privy
Council in the winter of 1509-10. Following a complaint by Walter Chepman
that booksellers had been illegally importing England’s Salisbury ‘use’,
the standard liturgy of England, the Council issued a warning to a group
of merchants to immediately halt such trade and make way for the new
Aberdeen Breviary which appeared during 1510. The legal complexities
increased from the Restoration. Following the extensive monopoly pow-
ers granted to Anderson in 1671, the Privy Council and Lords of Session
became bogged down in over a decade of litigation between the Anderson
press and its competitors. For example, in 1677 and 1680 Anderson’s widow,
Agnes Campbell, prosecuted the Glasgow printer Robert Sanders, the elder,

22 RPCS, 3, 8, p. 410; NAS, PC.2.28, 235v-36r. The 1699 edition was the 1694 Lon-
don edition with a cancelled title page.

23  RPCS, 3, 4, p. 292 and 5, p. 268; NAS, PC, 2, 26, 47v; Mann, ‘Copyright and
Illegal Activity’, pp. 40-1.

24 NAS, PS, 1,101, 120. For a summary of the history of the privileges of Scottish
royal printers see Mann, Scottish Book Trade, pp. 114-22.
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before the Privy Council for infringing her rights. Confiscation, a huge two
thousand pound fine and a short spell in prison were Sanders’s fate in 1677,
although in 1680 a more lenient judgment induced only confiscation of
offending stock.”® Some government exasperation with Campbell and her
excessive monopoly was building towards the Lindsay judgment of 1681.

The Privy Council took on the role of an appeal court in cases between
the book trades of competing burghs. In 1682 and 1683 Robert Sanders and
Agnes Campbell each produced separate counterfeit editions of the highly
successful Aberdeen Almanac. This Aberdeen edition, with the help of the
mathematicians at King’s College, had become the market leader since
the 1660s following its introduction by the Anglo-German printer Edward
Raban in 1623. Deception came before illegality and in the 1660s and 1670s
Robert Sanders in Glasgow printed various almanacs suggesting calcula-
tion by Aberdeen mathematicians, and Edinburgh editions also falsely
claimed Aberdeen authority. To fight against this the Aberdeen printer John
Forbes, the younger, stated in doggerel in his 1674 edition: ‘No almanacks
are from Aberdeen but where there Armes are to be seent’, it being the habit
of burgh printers to add the copyright symbol of the burgh coat-of-arms.
The most infamous case then arose in 1684 in which year Forbes fumed in
print: ‘If Counterfit, then Hang for it!” Forbes, with the support of the mag-
istrates of Aberdeen, prosecuted Sanders and Campbell before the Privy
Council in February that year. After the case was referred to a committee it
ruled in favour of Forbes and Aberdeen. He won his case in law because he
was ‘in use and possession of printing yeirly ane almanack as printer of the
toun and coledge of Aberdein’, and therefore his copyright was sustained.
Aberdeen’s right to signify copyright had also been breached. Sanders had
attempted to forge the city arms of Aberdeen which always adorned the
almanac, and therefore his offence was viewed as especially reprehensible
(see figure 2). Unfortunately for Forbes the drip, drip of counterfeit editions
continued over this highly profitable genre.?

The Court of Session also became more involved in book trade mat-
ters as by the 1680s the level of litigation grew beyond the competence of
the Privy Council. Cases concerning indebtedness tended to appear before

25 For the text of Council ruling on the Salisbury case see: Dickson and Edmond,
pp. 84-5; Mann, Scottish Book Trade, pp. 129-30. For Anderson/Campbell disputes see
Mann, ‘The Case of Agnes Campbell’, pp. 136-43.

26 Mann, ‘Copyright and Illegal Activity’, pp. 47-52. The only comprehensive
account of almanac printing is William R. McDonald, ‘Scottish Seventeenth-Cen-
tury Almanacs’, The Bibliotheck, 4, 1, 8 (1966), 257-322.
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Fig.2:Robert Sanders’s‘counterfeit’almanac A New Prognostication
of 1684, with the fake, undamaged Aberdeen coat of arms. The
correct block had a tell-tale crack. Reproduced from Bibliographia
Aberdonensis, ed. J.EK. Johnstone and A.W. Robertson, 2 vols.
(Aberdeen: Spalding Club, 1929), 2, 452 and 485.

the burgh bailie courts, especially Edinburgh, but various matters such
as apprenticeship regulation and freedom of commerce came before the
Session. The main three cases from the 1670s were: the heirs of Archibald
Hislop, bookseller v. Robert Currie and Agnes Campbell (1678-87), concerning
the capacity of Currie as a bookseller in the interests of his step-children;
Robert Sanders, the younger, v. Bessie Corbett, his mother (1694-1705), about
the character and value of book printing materials inherited by Sanders;
and, Watson, the younger v. Freebairn, Baskett and Campbell (1713-18), over
the validity of co-partnership agreements over the gift of King’s Printer.”

27 NAS, Court of Session Papers, Productions and Processes (CS) 157-66/2
(1687) and CS96/ 3-6 for inventory books for Hislop; CS5138/5219 (November 1699);
CS158/445 (April 1705); and W.J. Couper, ‘Robert Sanders The Elder’, Records of
Glasgow Bibliographical Society, 3 (1915), 26-88 (pp. 46-9) for Sanders; CS29, box 436.1
(papers from 1713, 1715-6 before House of Lords appeal 1718) for Watson. For
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Although only the last of these specifically concerned copyright, these cases
helped ensure that the Lords of Session developed an expanding compe-
tency over the legal basis of the business of books, and points to the vast
manuscript Session records as a vital and relatively untouched resource for
researchers.

The copyright historiography of early modern Scotland is but a cal-
low youth, and while the AHRC Primary Sources on Copyright History is a
wonderful resource for historians of intellectual property, as yet it has no
Scottish material before the Statute of Anne (1710). But there is much scope
in the future for researchers of intellectual property. Acts of the Scottish
Parliament, beginning with the first licensing act of 1552, the registers of
the Privy Seal which record early copyrights, and Court of Session rul-
ings all exist and require exhumation and analysis. Also, contracts exist in
estate papers and amongst the volumes of deeds in the National Archives
of Scotland in Edinburgh. One such agreement was that struck between Sir
James Dalrymple, President of the Court of Session, and Agnes Campbell,
King’s Printer, in 1684 for printing Dalrymple’s Institutions of the Law of
Scotland. The contract was made just before the author made his applica-
tion for copyright. The author was to deliver up his manuscript, not give
it to any other printer and allow Campbell exclusive reprint rights. The
printer agreed to a specific type face, as per a type specimen sheet signed
by both parties, to print at the rate of six sheets per hour, and to deliver out
no copies without approval. Written copies and printed copies were to be
kept locked away under financial penalties if they were released. Binding
and advance copy delivery instructions are indicated. Finally the printer
was forced to agree that she must use the privilege, must not print the book
abroad and must not sub-contract the press work to another printer. This
may be an agreement between an exceptional author and the royal printer,
but it reveals much of the life beneath the surface of the commercial exploi-
tation of literary property.?®

Lastly, and most crucially, we have the Scottish Privy Council records
comprising both copyright grants and case law. The position of this body
is a unique one. While the excuse for its demise was the Council’s appar-
ent failure to deal with a threatened Jacobite invasion, it died in 1708

details of the Watson case see Mann, ‘The Case of Agnes Campbell’, pp. 140-3.

28 RPS, A1552/2/26 (1 February 1551/2) [accessed 30 October 2008]. For 1681
agreement between Sir James Dalrymple of Stair and Agnes Campbell over the
printing of Stair’s Institutions of the Law of Scotland, see NAS, PS.3.3.336-7 and NAS,
Earl of Stair Papers, GD.135, 2762, 2.
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for Scottish party-political reasons more than from English post-Union
attitudes. Yet the timing of this demise, between the Union of 1707 and
the 1710 Statute of Anne, is fundamental. The 1710 Act is traditionally
regarded as legislation that was introduced following pressure from the
English book trade after decades of confusion over copyright. However,
both the economic and trading consequences arising from the Union, with
the free interchange of trade including books, and the end of the copyright
agency in Scotland, confirm that Scottish factors were vital to the precise
timing of this British legislation. What greeted English lawyers thereaf-
ter was an alternative copyright tradition that would first fuel and then
help resolve Anglo-Scottish conflicts from the 1730s and 1770s. But while
Scotland’s copyright law before 1710 contrasted with that of its southern
neighbour and exhibited Continental features, some commonalties were
also evident, especially in the early years. Indeed, through the Stationers’
Company, perhaps it was England not Scotland which was ‘the mongrel
of copyright’ before the clumsy book trade engagement and marriage that
was 1707 and 1710. Copyright certainly mattered to early modern Scottish
printers, authors and regulators, and every bit as much as those of England.
The Scottish system was sometimes idiosyncratic, but for the most part it
operated well and with a liberal touch that was a foundation-stone of the
Enlightenment within Scotland and beyond.






3. The Public Sphere and the
Emergence of Copyright:
Areopagitica, the Stationers’
Company, and the Statute
of Anne

Mark Rose”

Associated with the German philosopher Jiirgen Habermas, the notion
of the public sphere, or more precisely, the bourgeois public sphere, has
become ubiquitous in eighteenth century cultural studies. Habermas has
also been invoked by scholars concerned with media and democratic dis-
course. But so far as I know the relationship between the emergence of the
public sphere and the emergence of copyright in early modern England
has not been much discussed. What I want to do in this paper, then, is to
explore the relationship between the Habermasian public sphere and the
inauguration of modern copyright law in the Statute of Anne in 1710.!

*

This paper also appears in Volume 12 of the Tulane Journal of Technology and Intel-
lectual Property (2009-10), 123-44.

1 8 Anne, c. 19. One particularly influential study that applies the concept of the
public sphere to eighteenth-century culture is Michael Warner, The Letters of the
Republic: Publication and the Public Sphere in Eighteenth-Century America (Cambridge,
MA: Harvard University Press, 1990). Important discussions of media and demo-
cratic discourse that invoke Habermas include: Niva Elkin-Koren, ‘Cyberlaw and
Social Change: A Democratic Approach to Copyright Law in Cyberspace’, Cardozo
Arts & Entertainment Law Journal, 14 (1996), 215-95; Rosemary ]J. Coombe, ‘Dialogic
Democracy’, in The Cultural Life of Intellectual Properties (Durham, NC: Duke Univer-
sity Press, 1998), pp. 248-99; and Siva Vaidhyanathan, Copyrights and Copywrongs:
The Rise of Intellectual Property and How it Threatens Creativity (New York: New York
University Press, 2001).
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Habermas’s concept of the emergence and transformation of the pub-
lic sphere is social theory on a grand scale. The danger in taking material
from such a theory and applying it to a topic like the formation of modern
copyright in England is that one can find oneself unable to get beyond the
level of abstraction. There are two temptations that lead in this direction.
One is to become enmeshed in the theoretical debates that Habermas has
inspired and thus perhaps never reach the level of concrete cultural and
legal history. The other is that one may be encouraged by the abstraction
and generality of Habermas’s own style to pitch the discussion of English
cultural and legal history at an equally abstract and general level. I pro-
pose to avoid the first temptation by keeping my description of Habermas’s
theory as brief as possible and by limiting my critique to one point hav-
ing to do with the period in which the public sphere emerges in England.
Furthermore, in order to avoid the pressure of Habermas’s own tendency
to abstraction, I propose to anchor my discussion of the emergence of the
public sphere in a single important text, Milton’s Areopagitica. This is a tract
that Milton wrote in 1644 to protest pre-publication censorship of the press.
In this well-known tract, I suggest, one can find an early sketch of the pub-
lic sphere vividly realised. As for the older form of publicity that, according
to Habermas, preceded the bourgeois public sphere, I propose to examine
some of the features of the early modern Stationers” Company, an institu-
tion in which I believe one can find the lineaments of the social form that
Habermas calls ‘representative publicness’. Finally, I turn to the Statute of
Anne itself, a document in which, I suggest, we find the bourgeois public
sphere given concrete legal reality. I conclude with a brief coda in which
I touch upon the complex topic that Habermas calls the ‘hollowing out’ of
the public sphere.

Habermas and the Public Sphere

Jiirgen Habermas’s study of the public sphere, originally published in
1962, first appeared in English in 1989 as The Structural Transformation of
the Public Sphere: An Inquiry into a Category of Bourgeois Society.? In this influ-
ential study Habermas describes the historical appearance of a new and
distinctive social space which he refers to as the ‘bourgeois public sphere’.
Located conceptually between the private sphere of the family and the

2 Jurgen Habermas, The Structural Transformation of the Public Sphere: An Inquiry
into a Category of Bourgeois Society, trans. by Thomas Burger (Cambridge, MA: The
MIT Press, 1991).



The Public Sphere and the Emergence of Copyright 69

authoritative sphere of the state, the early modern public sphere, accord-
ing to Habermas, was at first a forum in which art and literature could be
discussed but quickly it developed into an arena in which issues of general
social concern including the actions of the state could be examined and
critiqued. Habermas sees the public sphere appearing first in eighteenth
century England where the modern concept of ‘public opinion’ as a politi-
cal force developed along with such new civic institutions of conversation
and exchange as coffee houses, newspapers, and clubs.

The public sphere may be conceived, Habermas says, ‘as the sphere of
private people coming together as a public’.? This form of ‘publicity’ — that
is, “publicity’ in the sense of the condition of being public — is to be con-
trasted with the form that Habermas calls ‘representative publicness” and
that he associates with the pre-modern period.* In this social form, public-
ity was attached to the person of the noble or other authoritative figure
who displayed himself publicly as an embodiment of some higher power
such as the prince or the deity. ‘Representative publicness’ was not a social
realm but something like a status attribute. The prince and the estates were
not the empowered agents of the people — that is, they did not ‘represent’
the people in anything like the modern republican sense of representation —
rather, the prince and the estates were the living embodiment of the country.
To call this older social form ‘representative publicness’ may at first seem
confusing because of our association of representation with election. But
what Habermas wants to emphasise is the way authority in this social form
was represented before the people — that is, demonstrated to the people —in
a continuous social drama of rituals, processions, and other presentations
that incorporated distinctive elements of costume, demeanour, and forms
of address including such honorifics such as ‘highness’, ‘grace’, ‘majesty’
and ‘excellence’. In order to grasp what Habermas means by ‘representa-
tive publicness’, think perhaps of the ritual of coronation in which the mon-
arch, clothed in a form of dress unique to his status, presents his person to
the estates in a display of majesty. Publicity in this social form operates in
a manner entirely different from that in which publicity consists of private
people coming together in coffee houses, concert halls, or salons to consti-
tute themselves as a “public’.

Sometimes the title of Habermas's study, The Structural Transformation of
the Public Sphere, is wrongly taken to refer to the early modern development

3 Ibid,, p.28.
4 Tbid, p.5.
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of the bourgeois public sphere. In fact, the ‘structural transformation’
referred to in the title is the later process that Habermas terms the “hollow-
ing out’ of the public sphere and that he identifies with the appearance of
mass society and the social welfare state.” In this process, which Habermas
locates in such popular social and political movements as Chartism in
Britain, the basis of the public sphere as a distinctive social space inde-
pendent of the state begins to erode as the state assumes regulatory and
protective functions in civil society. Now, in Habermas'’s account, the public
sphere becomes an arena of competition and struggle rather than the site of
conversation and exchange. Now, too, the mass media develop and change
in response to the newly formed mass publics of modern society. Instead
of being sites of discussion and debate, institutions such as newspapers
and mass magazines become organs of advertising and manipulation for
commercial purposes. Gradually, the social foundations underlying the
formation of ‘public opinion’ as an independent source of political author-
ity are eroded. In this context a process that Habermas calls ‘refeudalisation’
occurs as both political figures and large organisations such as commercial
entities display themselves before mass publics in a manner analogous to
feudal rituals of authority. This ‘hollowing out’ of the public sphere, which
Habermas sees as beginning in the nineteenth century and continuing to
the present day, is the ‘structural transformation’ to which his title refers.
Habermas’s concept of the bourgeois public sphere and its later trans-
formation has provoked a great deal of discussion in various circles and it
has been charged with being naive and idealist in its representation of the
early modern public sphere as a social space insulated from state power.
Moreover, the exclusionary and all-male public space that Habermas cel-
ebrates is by no means acceptable as an ideal today. Furthermore, it is far
from clear that one can speak of a single eighteenth century public sphere
as opposed to multiple overlapping arenas of discussion and critique.
Still, as Michael McKeon, writing in a recent issue of the interdisciplinary
journal Criticism, devoted to Habermas, puts it, the category of the early
modern public sphere has become ‘indispensable to historical thinking’.®
Habermas’s theory can be challenged on historical particulars, can be

5 Ibid., pp. 141, 157.

6  Michael McKeon, ‘Parsing Habermas’s Bourgeois Sphere’, Criticism, 46 (2004),
273-7 (p. 273). For some critical discussions of Habermas see the important collec-
tion Habermas and the Public Sphere, ed. by Craig Calhoun (Cambridge, MA: The MIT
Press, 1992). Luke Goode, Jiirgen Habermas: Democracy and the Public Sphere (London:
Pluto Press, 2005), provides a good account of Habermas and some of the discus-
sion he has provoked.
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adapted or revised, but it has proven its usefulness because it allows us to
identify important social changes that occurred in the early modern period.
Therefore it cannot, I think, simply be dismissed.

One revision that must be made, however, has to do with the period
to which the nascent public sphere is assigned. Habermas emphasises the
economic foundations of the public sphere and therefore locates its appear-
ance in the early eighteenth century. But in fact many of the institutions of
civil exchange that Habermas cites date from the seventeenth rather than
the eighteenth century. The famous coffee houses of London, for example,
were born in the aftermath of the English Revolution, proliferating in the
1670s and 1680s and creating a new kind of civic space in which trades-
men and gentlemen could meet and discuss matters of public interest on
an equal basis.” But even before the spread of the coffee houses, the English
Revolution unleashed a torrent of controversial print after the Star Chamber
was abolished by the Long Parliament in 1641. This was an act that dissolved
the ancient partnership between the crown and the Stationers’” Company,
through which the English press had long been regulated. Much of the
pamphleteering focused on questions of religious doctrine and church
government. In the early 1640s, we must remember, religious and political
debate were so intertwined as to be indistinguishable, and matters related
to church government were of fundamental importance to the political
and cultural future of the country. As William Haller, who has studied this
explosion of print closely, remarks, the controversies of this period were
‘evidence of the growing realisation by all parties of the power of public
opinion, and by each of the importance of securing for itself control of that
power’.® The principal instrument for doing this was the newly unfettered
press. It is in this revolutionary context, I think, that we can see the shape
of the nascent public sphere emerging, and it is in this context that Milton
wrote Areopagitica. Interestingly, in England, unlike France and Germany,
the public sphere does not, as Habermas suggested, emerge first as a forum

7  See Markman Ellis, The Coffee House: A Cultural History (London: Weidenfeld &
Nicolson, 2004), pp. 75-6.

8 William Haller, ‘Before Areopagitica’, PMLA: Publications of the Modern Language
Association of America, 42 (1927), 875-900 (p. 876). David Zaret, Origins of Democratic
Culture: Printing, Petitions, and the Public Sphere in Early-Modern England (Princeton,
NJ: Princeton University Press, 2000) demonstrates how the public sphere in Eng-
land arose as a consequence of the impact of printing on political communication
in the context of the English Revolution. Zaret emphasizes that the appearance of
the public sphere was more a product of practical commercial forces than political
theory. See also Zaret’s important essay, ‘Religion, Science, and Printing in the Pub-
lic Sphere in Seventeenth-Century England’, in Calhoun, pp. 212-35.
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for the discussion of art and literature but directly as an arena of religious
and political debate.

Areopagitica

The context in which Milton wrote Areopagitica is well known. In 1643
the flood of print released by the abolition of the Star Chamber led the
Stationers’ Company to petition parliament to reinstitute some form of
press regulation both for the good of the state and the good of the station-
ers. Parliament responded a few months later in June 1643 by passing an
ordinance re-establishing licensing under its own authority. At first Milton
does not seem to have been concerned but gradually it became apparent to
him as to others that vigorous and open public discussion was the prereq-
uisite for continuing political and religious reform. What brought this point
home was evidently a petition of 24 August 1644, in which the Stationers’
Company demanded stricter enforcement of the printing ordinance and
cited Milton himself as a transgressor. Three months later Milton responded
with Areopagitica. This was by no means the first appeal for liberty of the
press as is sometimes claimed, but it was certainly the most eloquent and it
counts as an important document in both the history of the public sphere
and in some respects the history of copyright as well.?

One reason Areopagitica is a powerful document is that it vividly ani-
mates the world of books, turning the production and circulation of
printed texts into little dramas. As an example let me cite the famous pas-
sage in which Milton mocks the practice of licensing as an invention of

9 Published 24 November 1644, Milton’s Areopagitica was anticipated by sev-
eral other tracts including William Walwyn’s, The Compassionate Samaritane, which
objected to the 1643 order on the grounds that it empowered self-interested licens-
ers to suppress ‘honest men’s writings’. See Haller, p. 896, who describes the con-
text in which Areopagitica was written. For a suggestive discussion of Milton and
Habermas see Donald L. Guss, ‘Enlightenment as Process: Milton and Habermas’,
PMLA: Publications of the Modern Language Association of America, 106 (1991), 1156-69.
See also David Norbrook, ‘Areopagitica, Censorship, and the Early Modern Pub-
lic Sphere’, in The Administration of Aesthetics: Censorship, Political Criticism, and the
Public Sphere, ed. by Richard Burt (Minneapolis, MN: University of Minnesota Press,
1994), pp. 3-33. I have also been influenced by Francis Barker’s discussion of trans-
formation of the subject into the private citizen in The Tremulous Private Body (New
York and London: Methuen, 1984); Abbe Blum’s ‘The Author’s Authority: Areop-
agitica and the Labour of Licensing’, in Re-membering Milton, ed. by Mary Nyquist
and Margaret W. Ferguson (New York and London: Methuen, 1987), pp. 74-96; and
Joseph Loewenstein’s suggestive discussions of Milton in The Author’s Due: Printing
and the Prehistory of Copyright (Chicago, IL: The University of Chicago Press, 2002).



The Public Sphere and the Emergence of Copyright 73

the counter-reformation. Here Milton portrays the title page of an officially
sanctioned book with its multiple licences or imprimaturs as an Italianate
piazza in which deferential worthies bow and curtsy to each other as they
debate the fate of the author, a marginalised figure who stands to one side
in confusion:

Sometimes five Imprimaturs are seen together, dialoguewise, in the
piazza of one titlepage, complimenting and ducking each to other with their
shaven reverences, whether the author, who stands by in perplexity at the
foot of his epistle, shall to the press or to the sponge. These are the pretty
responsories, these are the dear antiphonies that so bewitched of late our
prelates and their chaplains with the goodly echo they made; and besotted
us to the gay imitation of a lordly Imprimatur..."°

The witty metaphor of the title page as a piazza is brilliant both because of
its novelty and its aptness. Publishing is here seen as an essentially social
act. But the social space of this Italianate drama of servile bobbing and
bowing is not the public arena of civic exchange among equals — it is not, in
other words, the bourgeois public sphere — but a courtly arena of status and
deference. And this arena is dominated by the clerical censors. The author
is relegated to ‘the foot of his epistle’ — that is, the author’s name does not
appear on the title page but only in the front matter of the book at the foot
of the dedicatory epistle. There, in Milton’s conceit, the author stands by in
perplexity, silently awaiting the censors’ decision as to whether his work is
to be published or wiped clean with a sponge.

Dramatically opposed to this Italianate courtly scene is the social space
that Milton invokes in the title page of his own publication: Areopagitica: A
Speech of Mr. John Milton For the Liberty of Unlicensed Printing, To the Parliament
of England (see figure 1). Here the author’s name figures prominently, the
words ‘Mr. John Milton’ spreading from one edge of the decorative frame to
the other, printed in the same large swash type face as the title, “Areopagitica’.
The largest and boldest word on the title page, however, is ‘Speech’, a word
that emphasises the fiction of the pamphlet as an actual address to parlia-
ment. The title, ‘Areopagitica’, alludes to the Athenian court of the hill of
Ares, the Areopagos, which Milton conceives as a kind of parliament, and
the rhetorician Isocrates whom Milton describes in the body of the tract
as he “who from his private house wrote that discourse to the parliament
of Athens that persuades them to change the form of democracy which

10 John Milton: Complete Poems and Major Prose, ed. by Merritt Y. Hughes (India-
napolis, IN: The Odyssey Press, 1957), p. 724.
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Fig. 1 Title page of John Milton’s Areopagitica, first published in 1644.

was then established’.!" Like Isocrates, then, Milton presents himself as a
private man entering the public sphere to address the parliament and the
commonwealth at large on a matter of public import. Moreover, we should
note that Milton’s title page bears neither the mark of the licenser — not sur-
prising in a tract written against licensing — nor of the printer or bookseller.
The consequence of omitting these names is to emphasise Milton himself
as the sole authority responsible for the tract. This is related to the theme
of the speech, which might either be described as a defence of ‘the liberty
of unlicensed printing’, as the title page presents it, or, alternatively, as a
protest against the indignity to which licensing subjects the author. Thus
in another famous passage Milton condemns the circumstance in which

11 Ibid,, p.719.
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an author ‘must appear in print like a puny’ — that is, a child - ‘with his
guardian, and his censor’s hand on the back of his title to be his bail and
surety that he is no idiot or seducer’. Such compelled infantilism, Milton
says, ‘cannot be but a dishonour and derogation to the author, to the book,
to the privilege and dignity of learning’.’> Under such circumstances, in
other words, there can be no coming together of serious men to discuss
public matters freely and openly.

Throughout Areopagitica books and authors are conflated. Books are
seen as the embodiments of authors and authors are presented as living in
their books. Indeed, the dominant metaphor of Areopagitica might be said
to be the representation of books as living persons. Thus Milton acknowl-
edges the need to keep “a vigilant eye how books demean themselves'.

For books are not absolutely dead things, but do contain a potency of life

in them to be as active as that soul was whose progeny they are; nay, they do

preserve as in a vial the purest efficacy and extraction of that living intellect

that bred them. I know they are as lively and as vigorously productive as

those fabulous dragon’s teeth; and being sown up and down, may chance to
spring up armed men."

The reference to the ‘fabulous dragon’s teeth’ invokes the myth of the hero
Cadmus who, having slain a sacred dragon, sowed the ground with its
teeth from which sprang a race of armed men who fought each other. It
emphasises the vital, generative quality that Milton associates with the
writing of books, and so, of course, does the metaphor of the brain child
that Milton employs when he acknowledges that truly offensive books may
be suppressed after publication. Until the institution of licensing, he says,
‘books were ever as freely admitted into the world as any other birth; the
issue of the brain was no more stifled than the issue of the womb’. But if
a man’s ‘intellectual offspring’ proved a monster, “‘who denies that it was
justly burnt, or sunk into the sea?’'* Nonetheless, Milton urges caution even
in the suppression of supposed monsters. A good book is, he says, ‘the pre-
cious lifeblood of a master spirit, embalmed and treasured up on purpose
to a life beyond life’, and we must be wary:
[HJow we spill that seasoned life of man preserved and stored up in
books; since we see a kind of homicide may be thus committed, sometimes

a martyrdom; and if it extend to the whole impression, a kind of massacre,
whereof the execution ends not in the slaying of an elemental life, but strikes

12 Ibid, p. 735.
13 Ibid.,, p. 720.
14 Ibid, p. 725.
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at that ethereal and fifth essence, the breath of reason itself, slays an immor-
tality rather than a life.”

I want to call attention here to the sexuality of Milton’s language in his
treatment of books and learning. In the early modern period, seminal fluid
was believed to be a distillation of blood. Moreover, sexual and intellectual
generation were thought to be parallel activities and the brain was under-
stood to incorporate an organ parallel to the womb in which ideas were
brought to term. Milton’s contemporary, William Harvey, the discoverer
of the circulation of the blood, believed that he had proved this parallel
through his dissections of female deer.”® Thus Milton’s representation of
a good book as the ‘precious lifeblood of a master spirit’ that has been
‘embalmed and treasured up... to a life beyond life’ had in its day a bio-
logical dimension that may no longer be immediately apparent. And so too
does his image of a book as the ‘purest efficacy and extraction’ of a living
intellect preserved ‘as in a vial’. This train of thought, summarised in the
statement that books ‘do contain a potency of life in them to be as active
as that soul was whose progeny they are’, leads Milton from the image
of the vial of living essence to the story of the dragon’s teeth that trans-
form themselves into armed warriors. As Milton’s metaphors and allusions
suggest, he conceives the public arena of printed discussion and debate
as a social space that is also a kind of biological space, one teeming with
ideas that are imagined to be in constant struggle and competition. And
this sometimes confusing activity, Milton insists, is a necessary and good
thing in the strenuous pursuit of truth. As he says in yet another famous
passage, ‘Where there is much desire to learn, there of necessity will be
much arguing, much writing, many opinions; for opinion in good men is
but knowledge in the making’."”

What I am suggesting is that Areopagitica is a key document in the emer-
gence of the bourgeois public sphere in two senses. First, it is a document in
which Milton, portraying himself as a private man addressing the public at
large through parliament, participates in the discourse of the public sphere.
Second, it is also a document that portrays both the pre-modern form of

15 Ibid., p. 720.

16  Harvey reports his experiments with deer in ‘Of Conception’, in Disputations
Touching the Generation of Animals, trans. and ed. by Gweneth Whitteridge (Oxford:
Blackwell Scientific, 1981), pp. 443-53. More generally on the idea that there was
thought to be a parallel between intellectual and biological generation see Mark
Rose, “‘Mothers and Authors: Johnson v. Calvert and the New Children of Our Imagi-
nation’, Critical Inquiry, 22 (1996), 613-33 (pp. 620-2).

17 Hughes, p. 743.
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publicity —here I am thinking of the satirical sketch of bobbing and bowing
imprimaturs — and the vibrant arena of arguing and clashing opinions that
Milton presents as a positive alternative. The Habermasian public sphere is
sometimes imagined as a scene of quiet rational debate. But Milton’s con-
ception of the social space in which public opinion is formed is less serene
and is in fact in some respects quite odd. I am thinking here of the biological
element in his portrayal of the public sphere, his sense of the public arena
as teeming with struggling life. One might imagine perhaps that Milton
was a Darwinist before his time, but in fact the paradigm is biblical and
religious. ‘Be fruitful, and multiply’. This was the first command given to
Adam and Eve and it was a crucial tenet for Milton, who, like other prot-
estant thinkers of the period, vehemently rejected ideas of the sanctity of
virginity. ‘Our Maker bids increase’, Milton says in Paradise Lost, “who bids
abstain But our Destroyer, foe to God and Man?’ (IV.748-749). For Milton,
then, liberty of printing was a form of Christian liberty and a principle of
vitality; licensing was a dangerous and authoritarian principle of sterility.

The Early Modern Stationers” Company

In Areopagitica, Milton invokes the Stationers’ Company in passing when
he accuses parliament of having been deceived by the ‘fraud of some old
patentees and monopolisers in the trade of bookselling’ who argued for the
reinstitution of licensing. In this passage, too, Milton makes his comment
about the ‘just retaining of each man his several copy’ (p. 749), which refers,
as has often been noted, to the rights of stationers rather than of authors.
For Milton copyright may have been a guild matter, but publishing in the
sense of speaking in public was an affair of the author in relation to the com-
monwealth. But this was not the way the issue appeared in the Ordinance
of 1643. There the focus was not on the author — authors were mentioned
only once, along with printers, as possible producers of scandalous books
— but on the Stationers’ Company as the guardian of ‘ancient custom’. The
goal of the ordinance was to empower the Stationers’ Company to suppress
‘abuses’ and ‘disorders’ dangerous to religion and government.'®

Milton, who was undoubtedly stung by the Stationers” Company cit-
ing him as an offender in its petition for stricter enforcement of licensing,
charged that the ordinance was the product of fraud and bad faith. But

18  Acts and Ordinances of the Interregnum, 1642-1660, ed. by C.H. Firth and R.S.
Rait (London: H.M. Stationery Office, 1911), pp. 184-6.
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while it is true that licensing was very much in the financial interests of the
major figures in the company, more than deceit was involved. The early
modern Stationers” Company incorporated an orientation and a stance
towards the state strikingly different from Milton’s. Milton was concerned
with liberty and the advancement of knowledge; the company was con-
cerned with propriety and the maintenance of order. As the controversialist
Henry Parker put it in The Humble Remonstrance of the Company of Stationers,
published in 1643 as part of the campaign for the reinstitution of licensing,
the issue as the company saw it was not merely the advancement of knowl-
edge but ‘the advancement of wholesome knowledge’. Parker praised the
catholic countries for their strict printing regulations — this was a touch that
must have inflamed Milton — and he cited Germany and the Netherlands
as examples of countries where the press was disorderly. ‘It is not mere
printing, but well ordered printing that merits so much favour and respect’,
Parker stated, and he complained about the multitude of presses that had
sprung up since the abolition of the Star Chamber.”

In the seventeenth century, the term ‘propriety’ incorporated both the
notion of appropriateness and of property. Consequently, as Paul Langford
has noted, propriety was at once a way of looking at the world and a way
of sharing it out.”® In The Nature of the Book, his monumental study of how
printed books achieved credibility in the early modern period, Adrian
Johns analyses the structures and practices of the early modern Stationers’
Company to illustrate the company’s institutional commitment to order
and decorum. Both dimensions of propriety were evident, for example, in
the social structure of the Stationers” Company which, like that of other

19  [Henry Parker], The Humble Remonstrance of the Company of Stationers (London,
1643), sig. A1-AT".

20 Paul Langford, Public Life and the Propertied Englishman 1689-1798 (Oxford:
Oxford University Press, 1991), pp. 4-5; cited by Adrian Johns, The Nature of the
Book: Print and Knowledge in the Making (Chicago, IL: University of Chicago Press,
1998), p. 189. My discussion of Stationers’ Company practices draws heavily on
Johns’ brilliant analysis of the company in The Nature of the Book and especially on
Chapter Three, ““The Advancement of Wholesome Knowledge”: The Politics of
Print and the Practices of Propriety’ (pp. 187-265), which adopts an anthropological
approach to the early modern company. I am also indebted to Peter W.M. Blayney
for useful comments made to me personally. Pending the publication of Profes-
sor Blayney’s major study, the standard history of the company remains Cyprian
Blagden, The Stationers” Company: A History, 1403-1959 (London: George Allen &
Unwin Ltd, 1960). For a useful discussion of the structures and practices of the
London livery companies see Ian W. Archer, “The Framework of Social Relations:
The Livery Companies’, The Pursuit of Stability: Social Relations in Elizabethan London
(Cambridge: Cambridge University Press, 1991), pp. 100-48.
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livery companies, was emphatically hierarchical. The most important
distinction was between the freemen — those who had been admitted to
the company — and the livery, the small body of elite members who had
substantially greater rights, privileges, and earning potentials. Moreover,
the line between the freemen and the livery was conspicuously and pub-
licly marked. Only the livery had the right to don the impressive fur-lined
gowns and satin hoods that were worn on formal occasions. The hierarchi-
cal social structure echoed that of feudal society. Likewise, as Johns notes,
the governance of the company which rested in the hands of the master and
a council called the “table of assistants’, echoed that in which the monarch
presided over the privy council and through it governed the realm.

Propriety was also evident in the ceremonies and feasts that marked
the yearly cycle of life in the company. In order to convey the flavour of
these ritual occasions let me invoke one comparatively minor event, the
feast held each spring by the company members who were printers by
trade. We know about this feast because it was described in detail by
Joseph Moxon in his seventeenth century handbook for printing known
as Moxon’s Mechanick Exercises. Held on the occasion of the annual election
of four stewards to represent the printers, the feast began with a formal
procession from Stationers” Hall to church led by four attendants with
white staves in their hands and red and blue ribbons hung across their
shoulders. After the church, the group returned to the hall for a formal
meal accompanied by music. Then the ceremony of election began with the
four current stewards withdrawing from the hall to a chamber from which
they returned led by the company beadle. Marching in order of senior-
ity, each steward now wore a fresh garland of leaves and carried a long
white wand. Each was preceded by an attendant who carried a bowl of
sugared white wine in his right hand and his staff of office in the left. Three
times the procession circled the hall; then the most senior steward took his
attendant’s bowl, selected his successor from the assembled company, and
crowning him with his garland of leaves, drank to him as ‘master steward
elect’. According to Moxon, there would be a great clapping of hands and
drumming of feet to applaud the choice, after which the entire party would
walk another round about the hall together with the newly elected steward,
a ritual that was repeated three times until all four printers’ stewards for
the year had been elected.”

21  See Moxon’s Mechanick Exercises, 1683 (New York: DeVinne Press, 1896), pp.
363-6.
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What is striking about this event is how formal and elaborately ritual-
ised it was. The election was of course not an election at all in the modern
sense but a ceremonial transfer of authority publicly displayed and publicly
ratified with each steward responsible for the appointment of his successor,
most likely on the basis of precedence and seniority. Moxon emphasises
that the feast was commonly kept on or near May Day and it is interesting
to note the folk elements that figure in this ceremony of renewal, including
the leafy crowns and the long white wands. The printers’ feast, begun in
1621, was not in fact an ancient ceremony; nonetheless, by incorporating
such folk elements, the event was given an aura of antiquity. Meticulous
codes of conduct, both the rules prescribed for feasts and ceremonies and
the sometimes fussy rules prescribed for regular occasions such as the
monthly meetings of the table of assistants were important because, as
Johns puts it, they constituted ‘an outward and visual guarantee of the
moral propriety of proceedings’.”? It was through the maintenance of public
displays of decorum and probity that the Stationers’ Company confirmed
their authority and the authority of their printed productions.

Of course the reality of life in the Stationers’ Company was not nearly so
decorous as the description of its structures and practices suggests. At vari-
ous times, as we know, the company was torn with dissension and more
than once in its history unprivileged members revolted and made difficul-
ties for the grandees.” But the point that I want to stress is precisely the
appearance of propriety that the company strove to maintain. In the stately
universe of the Stationers’ Company with its hierarchy, and its public dis-
plays of hoods and gowns, we recognise the social form that Habermas calls
‘representative publicness’ and that Milton mocks in his satirical invocation
of curtsying imprimaturs complimenting and ducking in the piazza of an
approved title page. Milton’s dislike of the monopolising grandees of the
Stationers’ Company was echoed some years later by John Locke who also
spoke disparagingly of the monopolies held by, as he called them, ‘igno-
rant and lazy stationers’.* Indeed, in later-seventeenth century progressive
circles it seems to have become a form of political correctness to cast asper-
sions on the grandees of the Stationers’ Company, and I suspect that we,

22 Johns, p. 197.

23 In the 1580s, for example, John Wolfe led a revolt against privileged stationers;
see Joseph Loewenstein, ‘For a History of Literary Property: John Wolfe’s Reforma-
tion’, ELR: English Literary Renaissance, 18 (1988), 389-412.

24 JohnLocke to Edward Clarke, 2 January 1693, Correspondence of John Locke and Edward
Clarke, ed. by Benjamin Rand (Cambridge, MA: Harvard University Press, 1927), p. 366.
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too, as the intellectual and cultural descendants of Milton and Locke are
inclined to regard the patent and monopoly holders of the early modern
Stationers’ Company as retrogressive figures. My point, however, is that in
looking back at the early modern Stationers” Company we must recognise
that we are looking across a cultural divide. The company grandees who
fought for the restoration of licensing in 1643 and who would do so again
in 1695 did not see themselves as ignorant, lazy, or greedy; rather they saw
themselves as the champions of order, probity, and decorum.

The Statute of Anne

Except for the brief period between the abolition of the Star Chamber and
the Ordinance of 1643, and a second temporary gap after 1679, licensing in
one form or another remained in effect in England from the early Tudors
until 1695 when the Restoration Licensing Act of 1662 was allowed to lapse
for the last and final time.” During the period from the Restoration through
the Revolution of 1688 to the lapse of licensing in 1695 the bourgeois pub-
lic sphere was actively developing in England. This was the period of the
phenomenal spread of the London coffee houses. It was also the period in
which clearly defined party divisions emerged and in which the English
electorate, spurred by legislation that assured regular parliamentary elec-
tions, became an important force on the public scene.” Causality is often
difficult to specify in historical matters, but perhaps the most accurate way
of formulating the relationship between the bourgeois public sphere and
the end of licensing is to say that the developing public sphere provided
the context that enabled the collapse of traditional press controls. Open
hostility to the great booksellers” monopolies provided one impetus for
resistance to the continuation of licensing. Also becoming evident was the
danger of having a partisan licenser in control of the press. Moreover, a
third form of resistance directly echoed Milton’s emphasis on the dignity of
authorship and the importance of the free circulation of ideas.”

25 See Raymond Astbury, ‘The Renewal of the Licensing Act in 1693 and its Lapse
in 1695, The Library, 33 (1978), 296-322. On the general subject of licensing see Fred-
erick Seaton Siebert, Freedom of the Press in England, 1476-1776 (Urbana, IL: Univer-
sity of Illinois Press, 1952).

26  The Triennial Act (6 & 7 Will. & Mary, c.2), passed in 1694, provided for regu-
lar and frequent parliamentary elections. On the growth of the electorate and the
development of political parties see J.H. Plumb, The Origins of Political Stability, Eng-
land, 1675-1725 (Boston, MA: Houghton Mifflin, 1967).

27  For the hostility to the booksellers monopolies see, for example, the objections
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The active development of the public sphere provided the context for
the lapse of licensing. Equally important, the collapse of press controls cre-
ated a feedback loop that accelerated the further development of the public
sphere. When licensing ceased on 3 May 1695, there was only one London
newspaper, the official Gazette which published government announce-
ments and foreign dispatches. By the end of the month, five additional
papers had appeared, and within a decade there were at least nine more in
London alone. These included, in addition to the Gazette, the London Post,
the English Post, the Post-Man, the Post-Boy, the Flying-Post, the Observator,
the Review, written by Daniel Defoe, and the Daily Courant. Contemporary
materials suggest that by 1704 sales of newspapers — sales, not readership,
which would of course be much greater — reached about 44,000 copies per
week and by 1711 sales probably totalled some 70,000 copies per week.”
Within fifteen years of the end of licensing a massive quantity of printed
news and commentary was in general circulation. Moreover important
politicians, Robert Harley among them, had learned to use the press to
mobilise public opinion for their own purposes.”

The Stationers” Company together with such conservative forces as the
Church of England naturally sought the restoration of licensing. Ronan
Deazley counts no less than thirteen failed attempts from 1695 to 1704 to
provide some form of statutory press regulation.*® The company eventually
settled for the Statute of Anne, which was enacted in the spring of 1710, and
which preserved at least some elements of the structure of the trade. But
whereas under the licensing regime literary property was in practice almost
solely a stationers’ matter, the statute gave private persons legal recognition
by vesting literary property first in the author. Furthermore, it departed
radically from company practices by setting limits on the term of copyright:

raised to the proposed renewal of licensing in 1695, Journal of the House of Commons
(17 April 1695) 11: 305-6. On the continuing influence of Areopagitica on the licens-
ing debate in the late seventeenth century see Ernest Sirluck, ‘Areopagitica and a
Forgotten Licensing Controversy’, The Review of English Studies, n.s., 11 (1960), 260-
74. At least two important tracts in the licensing controversy closely follow Milton’s
arguments and language. These are [Charles Blount], Reasons Humbly Offered for
the Liberty of Unlicensed Printing (London, 1693), and [Matthew Tindal], A Letter to a
Member of Parliament (London, 1698).

28 James R. Sutherland, ‘The Circulation of Newspapers and Literary Periodicals,
1700-30°, The Library, 15 (1934-5), 110-24.

29  See J.A. Downie, Robert Harley and the Press (Cambridge: Cambridge Univer-
sity Press, 1979).

30 Ronan Deazley, On the Origin of the Right to Copy (Oxford: Hart Publishing,
2004), pp. 1-29.
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twenty-one years for books already in print, fourteen years for new books
with the possibility of a second fourteen-year term if the author were still liv-
ing at the end of the first. At the end of the term of protection a book would
become open to all.

The most fundamental transformation brought about by the statute,
however, relates to what it does not legislate; it makes no provision whatso-
ever for state regulation of what could or could not be published.’* Rather
than defining the purpose of a printing act as the need to maintain good
order in religion and government as both the Ordinance of 1643 and the
Licensing Act of 1662 had done, the Statute of Anne speaks of the liberties
that abusive printers and booksellers have taken with individual authors
and proprietors who have found their books and writings printed without
their consent. This is a subtle but momentous change, the substitution of
the individual for the state as the party in need of redress. Furthermore,
instead of presenting itself as primarily an act to prevent abuses as did
both the Ordinance of 1643 and the Licensing Act of 1662, the Statute of
Anne presents itself as affirmative legislation designed, as the title states,
for ‘the encouragement of learning’. This is a phrase with a distinguished
history, one that echoes, among other things, the title of Francis Bacon’s
Advancement of Learning (1605) and Milton’s comment in Areopagitica that
licensing constitutes ‘the greatest discouragement and affront that can be
offered to learning’ (p. 735).

The purpose of licensing was to regulate and police what might be said
in print, to restrain the press in the interests of good order. The stated pur-
pose of the Statute of Anne is to stimulate study and speech, to encourage
the proliferation of discourse in the public sphere. Moreover, by vesting the
copyright of a printed book initially in the author rather than the printer
or bookseller, the statute presents the author as the person ultimately
responsible for a book. Under the old regime of licensing, the printing of
a book was still in theory a kind of privilege that could be extended or not
as the state decided. The statute, however, redefines copyright as a matter
of right rather than privilege, an automatic grant to the author by virtue
of his literary endeavour. Thus the statute gives legal reality to the public

31 In ‘Freedom of the Press 2.0’, Georgia Law Review, 42 (2008), 309-405, Edward
Lee emphasizes another crucial lacuna in the statute; unlike the earlier printing acts,
the statute makes no provision for the regulation of printing technology. Lee argues
that this significant omission anticipates modern notions of press freedom, which
should be understood broadly as encompassing the unregulated use of technology
as well as content.
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sphere, providing a regime in which individual authors, precisely as imag-
ined by Milton, are encouraged to bring the fruits of their efforts into the
public forum on no other authority but that of their reason, their learning,
and their deliberation. For the traditional ideal of public order the statute
substitutes the concept of private right; authors and proprietors have a
right to control the printing and publishing of their own writings. And for
the traditional ideal of public decorum achieved through censorship and
regulation, the statute substitutes the concept of public vitality, the ideal of
a public arena characterised, as Milton put it, by “‘much writing’ and ‘many
opinions’.

The ‘Hollowing Out’ of the Public Sphere

The old regime of licensing that empowered the Stationers’ Company was
a bargain between the booksellers and the state. The new regime of the
Statute of Anne, as Ronan Deazley emphasises, was a three-way bargain
between authors, booksellers, and the reading public.*> Authors were given
legal recognition and limited monopoly rights; booksellers were given the
opportunity to purchase and exploit these monopoly rights; and the public
was assured that after the lapse of the limited term of protection, the works
would become free and open to all. In setting term limits the Statute of
Anne thus created the literary commons that we know today as the public
domain. But it was precisely the public domain that came under challenge
in the period following passage of the statute. I am referring here to the
eighteenth century literary property debates in which the great booksellers
of London argued that the Statute of Anne was merely a supplement to
an underlying common-law right of property and that the term limits had
no effect on their literary properties which were properties in exactly the
same sense as lands and houses. The London booksellers were countered
by those who maintained that writings could not be property. The state
might grant authors and their assigns a form of limited monopoly, but cop-
yrights could not be properties in the same sense as material goods.* The
eighteenth century debates thus exposed a tension between property and
discourse — or, more precisely, between commerce and discourse — that had
been implicit from at least the 1640s. We can observe this tension in nascent
form in the commercial metaphors that Milton employs in Areopagitica, for

32 Deazley, p. 46.
33 Idiscuss the logic of these debates in Authors and Owners: The Invention of Copy-
right (Cambridge, MA: Harvard University Press, 1993), pp. 67-91.
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example when he warns: ‘“Truth and understanding are not such wares as
to be monopolised and traded in by tickets and statutes and standards. We
must not think to make a staple commodity of all the knowledge in the land,
to mark and licence it like our broadcloth and our woolpacks’ (pp. 736-37).
The immedjiate legal issues in the literary property debate were resolved in
1774 in Donaldson v. Becket in which the House of Lords rejected the claim
that literary property was perpetual.* But Donaldson did not resolve the
underlying tension between property and discourse, and this tension has
been characteristic of copyright since 1710. In the first half of the nineteenth
century, for example, it re-emerged in the copyright reform movement led
by Thomas Talfourd in the name of the author’s property right. Again the
claim was made that copyrights were no less property than physical goods
and that in principle the author’s property right should last forever. This
claim was countered by Thomas Babington Macaulay who spoke for the
public interest in preserving the dissemination of knowledge. The result
was a compromise: the term of copyright was re-established as forty-two
years or the life of the author plus seven years, whichever was longer.*
And the same tension has recently surfaced in the United States in Eldred v.
Ashcroft, once again in connection with the length of the copyright term.*
This important case concerned the constitutionality of the Copyright Term
Extension Act of 1998, a revision of the copyright act that extended the basic
term of protection to the life of the author plus seventy years. The petition-
ers argued that this extended term was effectively indistinguishable from
perpetual copyright and thus violated the Constitutional clause granting
Congress the right to protect copyrights for limited periods only. The US
Supreme Court rejected Eldred’s argument — it said that the new term of
copyright might be overly long but that it was nevertheless limited — but
at the same time the Court acknowledged that under some circumstances
there could be a conflict between copyright and freedom of speech.

The consequences for civil conversation of treating writing simply as
property would be profound. As some of the participants in the eighteenth
century debates realised, such a position would allow copyright owners to
regulate and limit public discussion much as state censors had done earlier.?”

34 4 Burr 2408; English Reports, 98, pp. 257-62 (1774); 2 Bro PC 129; English Reports,
1, pp. 837-49 (1774).

35 The most complete treatment of Talfourd’s movement is Catherine Seville, Lit-
erary Copyright Reform in Early Victorian England: The Framing of the 1842 Copyright
Act (Cambridge: Cambridge University Press, 1999).

36  Eldred v. Ashcroft, 537 U.S. 186 (2003).

37  For example, when Donaldson v. Becket was debated in the House of Lords in
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The US Supreme Court’s acknowledgement in Eldred of the potential for a
conflict between copyright and the First Amendment reflects the continu-
ing concern, at least in theory, with preserving vigorous civil conversation.
Nonetheless, what we have seen in the last hundred and fifty years or so is
an increasing emphasis on the proprietary aspect of copyright. And this is
a process that has accelerated in the United States ever since the Copyright
Act revision of 1976 which, among other things, eliminated the formality
of registration so that copyright is now said to adhere from the moment of
creation rather than the moment of registration.®

The focus of eighteenth century copyright was on labour. It was the
labour that an author put into a work that was the foundation of the right.
Thus copyright protected against literal copying but it did not protect
against adaptations such as translations because these involved additional
labour. Aslate as 1853, a Federal court rejected Harriet Beecher Stowe’s claim
that a German translation of Uncle Tom’s Cabin — the translation had been
prepared for the Pennsylvanian Dutch market — infringed her copyright.*
But in the course of the nineteenth century the focus of copyright, both in
the United States and in Great Britain, shifted from a focus on labour to a
focus on market value. A landmark in this shift in the US is the famous case
of Folsom v. Marsh, decided in 1841, in which Justice Joseph Story remarked
that the central issue in deciding an infringement case was not whether an
entire work had been copied but whether so much had been taken that the
value of the original was diminished.* This shift in focus, combined with
the extension of copyright protection to translations and derivative works
of all kinds, helps to identify, I think, a set of doctrinal transformations that
relate to the process that Habermas calls the “hollowing out’ of the public
sphere.*!

1774, Lord Effingham urged the liberty of the press, pointing out that affirmation
of a common-law right of literary property could provide a dangerous foundation
for censorship; see The Cases of the Appellants and Respondents in the Cause of Literary
Property (London, 1774), p. 59.

38 In an important new study of copyright in relation to the First Amendment,
Neil Weinstock Netanel identifies the Copyright Act of 1976 as a turning point in
American legal developments and notes the increasing tendency of US courts to
treat copyright as an absolute property rather than a limited entitlement. See Copy-
right’s Paradox (New York: Oxford University Press, 2008), pp. 3-12.

39  Stowe v. Thomas, 23 F. Cas. 201 (C.C.E.D. Pa. 1853).

40 9F. Cas. 342 (C.C.D. Mass. 1841).

41 For important discussions of these doctrinal transformations see: Peter Jaszi,
“Toward a Theory of Copyright: Metamorphoses of Authorship’, Duke Law Journal,
42 (1991), 455-502 (discussing how in nineteenth-century US copyright doctrine
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The economic, social, and political developments that have influenced
these doctrinal changes and contributed to the process of ‘hollowing out’
are far too complex to discuss here. As Habermas indicates, however, they
have to do with the emergence in the nineteenth century of mass socie-
ties and mass markets and with the rise of very large scale commercial
organisations to serve and exploit those markets. David Zaret, who has
emphasised the degree to which the nascent public sphere in England was
founded on commerce, challenges the pessimism that sees commercialism
and modern developments in communication as responsible for the eclipse
of reason in public life and the decay of the public sphere.** Zaret is correct,
I believe, to emphasise that the explosion of print in the 1640s was a com-
mercial as well as a political phenomenon, and to remark that commercial-
ism itself may not be the root of modern problems. But it is not at all clear to
me that his optimism about the public sphere is warranted. What he fails to
take into account is the way in which changes in the fundamental contours
of copyright since the eighteenth century have altered the environment of
public discourse and placed new kinds of commercially grounded burdens
on cultural production and civic exchange.*

Habermas maintains that the hollowing out of the public sphere is
marked by an erosion of the distinction between public and private on
which the institution of the public sphere depends. Habermas also holds
that under these circumstances a process of ‘refeudalisation” occurs that
leads to the reappearance in modern society of social forms characteris-
tic of the period of ‘representative publicness’.* I note that precisely this
process can be illustrated by considering the peculiar status of giant media
conglomerates such as Viacom, the Walt Disney Company, or the News
Corporation. Are these organisations private or public? Legally they are
of course private, but in their vastness and their domination of the circula-
tion of cultural and informational products of all kinds, they plainly have

the concept of authorship is emptied of content); Brad Sherman and Lionel Bently,
The Making of Modern Intellectual Property Law: The British Experience, 1760-1911
(Cambridge: Cambridge University Press, 1999), esp. pp. 173-204 (describing the
nineteenth-century construction of the protected work as a unitary, closed object
in English law); and Oren Bracha, ‘The Ideology of Authorship Revisited: Authors,
Markets, and Liberal Values in Early American Copyright’, Yale Law Journal, 118
(2008), 186-271 (tracing, among other things, the shift in the focus in American doc-
trine from labour to market value).

42 Zaret, Origins of Democratic Culture, p. 275.

43  Netanel, pp. 109-53, provides a good overview of American copyright doc-
trine’s free speech burdens.

44 Habermas, pp. 142, 195.
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a public dimension as well. In fact the very concepts of public and private
do not quite apply to these entities. Likewise, as we have seen, the concepts
of private and public did not quite apply to the early modern Stationers’
Company. The Stationers” Company was private insofar as it had its own
rules and officers, but it was also public insofar as it was granted the power
to regulate nearly all the printing and publishing in the realm. Chartered
guilds like the Stationers” Company were the creatures of a time before the
precipitation of the modern dialectic of private and public. Modern media
conglomerates like Viacom collapse that dialectic producing uncanny ech-
oes of the institutional past and raising serious questions about whether
the kind of dynamic public sphere that Milton portrayed in 1644 can be
sustained for the future.®

David Zaret’s discussion of the modern public sphere fails to take
account of changes in copyright doctrine. What I have left out of my dis-
cussion is of course the internet. Does the internet not provide a whole new
dimension to the public sphere? Does the internet not — or, more precisely,
digital technology — constitute a profound challenge to the effectiveness of
copyright protection? As anyone who checks blogs even casually knows,
the answer to the first question is yes. The internet has obviously changed
the public sphere. But the answer to the second question, digital technol-
ogy’s challenge to copyright, remains unclear. As we have seen, the movie
and recording industries, which are of course embedded in the giant media
conglomerates, are fighting hard — and understandably so — to maintain
control of their products in the context of the transformations that digital
technology has wrought. The digital question is one that has political as
well as legal and technological dimensions. How it will play out is anyone’s
guess.

45 I make this point in ‘“The Claims of Copyright: Public Purposes and Private
Property’, in Media Ownership: Research and Regulation, ed. by Ronald E. Rice
(Cresskill, NJ: Hampton Press, 2008), pp. 61-76.



4. Early American Printing
Privileges. The Ambivalent
Origins of Authors’
Copyright in America

Oren Bracha”

Latent in existing accounts of early American copyright is a particular ver-
sion of American exceptionalism. These accounts tend to ignore the colo-
nial period or minimise its significance to the vanishing point. It is well
established that in England and the Continent copyright had a rich and
complex history that extends back to the early sixteenth century. By con-
trast, the reader of standard American copyright history is likely to be left
under the impression that, with the exception of an early isolated incident
in Massachusetts, nothing interesting happened in that region until the
late eighteenth century. The flipside of the coin is an overemphasis on the
meteoric ascendancy of author-based copyright in the United States in the
period immediately following independence. While complaints about the
‘incomplete’ nature of late eighteenth century American copyright abound,
the current narrative depicts the appearance of modern authors’ copyright
in the United States almost as Athena springing out of the head of Zeus
fully matured and arrayed for battle.

In this essay I wish to deny neither the differences between the European
and American contexts for the development of the precursors of modern
copyright nor the importance of the late eighteenth century develop-
ments in America. Instead, by providing a somewhat thicker description
of American copyright’s antecedents, my aim is to change the emphasis of

This paper is based upon material developed for the AHRC-funded project Pri-
mary Sources.
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the standard narrative in two ways. First, the sharp dichotomy between the
early European and American experiences is weakened. In America as in
Europe printing privileges developed as an organic part of the framework
for governmental regulation of the printing press. While important differ-
ences in social conditions and in the patterns of governmental activity were
reflected in the frequency and nature of the American printing privilege,
there were still significant lines of resemblance. The American colonial
privilege was a provincial and somewhat crude version of its European
cousin.

Second, the emphasis of the account shifts to continuity and gradual
change rather than ruptures. The late eighteenth century transition from a
publisher’s commercial privilege to an author’s right was a gradual proc-
ess. During the transitory stage the concept of authorship often played an
ambivalent and problematic role in justifying and understanding copy-
right. I have argued elsewhere that an ideology of individual authorship
played a complex, often paradoxical role, in nineteenth century copyright.'
Authorship never had a real golden age in American copyright. The devel-
opment was from hesitant use of authorship concepts together with notions
and institutions still coloured by the printer’s privilege to a copyright sys-
tem that full-heartedly adopted authorship as its official justification while
its actual institutions were shaped by the quite different demands of indus-
trial, mass communication, market society. This essay tells the first half of
this story.

The Regulation of the Printing Press in the North
American British Colonies
The antecedents of what would become copyright emerged in Continental

Europe and England as a governmental response to the appearance of the
printing press.? The press was seen both as an important public resource

1 O. Bracha, ‘The Ideology of Authorship Revisited: Authors, Markets, and Lib-
eral Values in Early American Copyright’, Yale Law Journal, 118 (2008), 186-271.

2 In general see: L.R. Patterson, Copyright in Historical Perspective (Nashville: Van-
derbilt University Press, 1968); M. Rose, Authors and Owners: The Invention of Copy-
right (Cambridge, Mass.: Harvard University Press, 1993); B.W. Bugbee, The Genesis
of American Patent and Copyright Law (Washington: Public Affairs Press, 1967), pp.
43-8; L.V. Gerulaitis, Printing and Publishing in Fifteenth-Century Venice (Chicago:
American Library Association, 1976); J. Loewensein, The Author’s Due: Printing and
the Prehistory of Copyright (Chicago: University of Chicago Press, 2002); E. Arm-
strong, Before Copyright: The French Book-Privilege System, 1498-1526 (Cambridge:
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and as posing a significant danger to established political and religious
powers. Governmental reaction to it was shaped by three related purposes:
suppression and censorship of content; maintaining an ordered and well
regulated book trade; and public encouragement of publication projects
deemed worthy or important. In the American colonies too, copyright
emerged as part of a governmental response to the threat and promise of
the printing press. Thus colonial printing privileges should be understood
in the context of the colonial framework for regulating the press.

The first printing press in the North American British colonies arrived in
Cambridge, Massachusetts at the end of 1638. The moving force behind the
arrival of the press was the Reverend Jose Glover, a Puritan minister and
the son of a wealthy shipping merchant family. Intensification of religious
oppression in the late 1630s persuaded Glover to move. In connection to
his new world business plans Glover took with him several passengers,
equipment and materials, including a printing press whose type was prob-
ably made in Amsterdam, paper, and other supplies required for print-
ing.® Glover’s exact motivation in bringing the press to Massachusetts is
unknown. However, his connections with the colony’s ruling elite, his pos-
sible involvement in the founding of Harvard College and the financial help
in setting up the press by ‘Some Gentleman of Amsterdam’* — most likely
Puritan or Puritan sympathisers — suggest that any commercial impulse
was supplanted by other reasons. The Puritan leaders of Massachusetts
Bay with their intellectual background must have perceived the potential
of the press to their scholarly endeavours, to the civil authority of their
government and to their religious mission. It is also possible that, in light
of increasing suppression of Puritan literature during the 1630s in England
and even in the Netherlands, there existed an intention to create a new
Puritan publication centre in the colonies.®

Glover did not survive the trip and some ambiguity shrouds the ques-
tion of who exactly took over the operation of the press upon its arrival.®

Cambridge University Press, 1990).

3 G.P.Winship, The Cambridge Press, 1638-1692 (Portland: Southworth-Anthoensen
Press, 1945), p. 9.

4 L.G. Starkey, ‘The Benefactors of the Cambridge Press: A Reconsideration’,
Studies in Bibliography: Papers of the Bibliographical Society of the University of Virginia,
3 (1950), 267-70.

5 This would never happen. Whether due to its remoteness from the metropo-
lis or the decline of the persecution of Puritans in the 1640s the Cambridge press
served mainly the local needs of the colony. ].W. Tebbel, A History of Book Publishing
in the United States, 2 vols. (New York: R.R. Bowker Co., 1972), I, p. 5.

6 Ibid., p. 7; Winship, pp. 11-15; G.E. Littlefield, The Early Massachusetts Press,
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Harvard had a stake in the press and played an active role in its manage-
ment, although the exact nature of its interest remains unclear. The fact that
Reverend Henry Dunster the president of Harvard and the person who
came to manage the press in its early years married Glover’s widow in
1641 makes it even harder to discern the exact division of ownership and
control.” Whatever the exact formal pattern of ownership, it is clear that
both Harvard and the colony’s authorities took an active role in the man-
agement and control of the press and treated it as a semi-public resource in
the service of the colony.

The treatment of the press in Massachusetts Bay was influenced by the
peculiar intellectual, cultural and political circumstances of the colony.
However, the two main aspects of this treatment would be in play in all the
other British American colonies where the printing press arrived through-
out the following century. The first aspect was public patronage. The
Massachusetts authorities perceived the importance of the press to both
the authority of civil government and the religious and intellectual mission
of the colony’s elite. In a community with an unusually high percentage
of university graduates,® as well as one that was preoccupied with main-
taining religious and civil cohesion, an awareness of the importance of the
press was only natural. The first known publication of the Cambridge press
expressed both the religious and civic aspects of its public importance. In
the Freeman’s Oath every freeman of the colony pledged his allegiance to
both religious and civil authority.” The Massachusetts authorities took a
particular interest in sustaining the press and its operation. The General
Court often made orders and provided support in regard to the operation
of the press. Thus, for example, when equipment for keeping the press
working or another printer was needed the Court was petitioned and it
took the required measures in order to provide both."

The second aspect of the treatment of the press was supervision and
suppression. Alongside its public utility, the press could also be a dan-
gerous catalyst of civil and religious dissent and unrest. To a ruling elite
steeped in the English tradition of censorship and licensing this meant a
need for tight regulation of the product of the press. The Massachusetts

1638-1711 (New York: B. Franklin, 1969), p. 101.

7 Tebbel, p. 10.

8 Ibid., p. 4.

9  Winship, pp. 18-20; R.F. Roden, The Cambridge Press, 1638-1692 (New York:
Dodd, Mead, and Company, 1903), pp. 14-17.

10  Tebbel, p. 17.
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licensing legislation was the most comprehensive in the colonies as well as
the closest to being an actual licensing ‘system’— a miniature, crude version
of the English licensing scheme." In 1662 the General Court, in reaction
to ‘irregularities & abuse to the authority of this country by the printing
presse’, ordered that no copy should be printed unless licensed by two
appointed licensers.!? The order was repealed in 1663 when it was declared
that the “presse be at liberty’.”® In 1664, however a comprehensive perma-
nent licensing system was established. The new law forbade the setting up
of any press except the one in Cambridge and subjected all publications
to licensing by a special board appointed by the Court, all under threat of
forfeiture of equipment and of the liberty to exercise the trade of printing.'*

These two aspects — patronage and regulation — were complementary.
They expressed the perception of the press as an important public resource
whose operation had to be publicly managed and regulated in order to
assure its service to the commonwealth.

When in the following decades printing gradually arrived in other
colonies,” authorities there exhibited various combinations of patronage
and suppression in their treatment of the press. Colonial governmental
approach to the press oscillated between viewing it as a dangerous instru-
ment of religious heresy and political unrest, sometimes resulting in a com-
plete ban, and the acknowledgment of such dangers accompanied by an
appreciation of the value of the press in promoting governmental purposes
or the public good. The exact mix varied. On one extreme one finds William
Berkeley, the Governor of Virginia, who in 1671 declared:

But I thank God, there are no free schools nor printing, and I hope we
shall not have these hundred years; for learning has brought disobedience,

11  On the English licensing system see Patterson, pp. 114-42.

12 Records of the Governor and Company of the Massachusetts Bay in New England,
1661-1674, ed. by N.B. Shurtleff, 5 vols. (Boston: W. White, 1853-4), IV, pt. 2, p. 62.
The two licensers were Captain Daniel Goodkin and the Reverend Jonathan Mitchel.
13 Ibid., p. 73.

14  Ibid., p. 141.

15 Virginia had a short episode with the press in 1683 which ended with a com-
plete ban and the forced departure of the printer William Nuthead. It was reintro-
duced to Virginia only in 1730. Nuthead and his press moved to Maryland in 1685.
The press was brought to Pennsylvania in 1685 by William Bradford who moved to
New York in 1693. Connecticut received its first press in 1709 and Rhode Island in
1727. The press was first set up in South Carolina in 1731 and in North Carolina in
1749. James Parker brought the press to New Jersey in 1754. After being persecuted
in Boston Daniel Fowle moved to New Hampshire and established its first press
in 1756. In Delaware it was introduced in 1761. Georgia got its first press in 1763.
Tebbel, pp. 11-16.
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and heresy, and sects into the world, and printing has divulged them, and
libels against the best government. God keep us from both.

Virginia followed this line. When in 1683 William Nuthead set up a press
in Jamestown and printed various laws passed by the assembly, he was
brought before the governor and the council that ordered him and his
patron John Buckner to post bond and refrain from any other printing until
instruction arrived from England."” Several months later such instruction
arrived along with a new governor. It ordered the governor ‘[t]o forbid
the use of any printing press upon any occasion whatever’.’® Although
the order was modified in 1690 to allow printing under special permission
from the governor, the ban meant the end of printing in Virginia until 1730
when William Parks set up another press in Williamsburg.

Even where printing was not completely banned it was heavily restricted.
The setting up and the operation of a press required governmental permis-
sion, which usually was not easily given. There was also prior licensing of
the content of publication. In 1685 Thomas Dongan the governor of New
York received instructions from England in terms that were repeated in
instructions to other colonies:

And for as much a great inconvenience may arise by the liberty of print-
ing within our province of New York, you are to provide by all necessary
orders that noe person keep any press for printing, nor that any book, pam-
phlet or other matters whatsoever bee printed without your special leave &
license first obtained."

16  Quoted in Tebbel, p. 1.

17 L.C. Wroth, A History of Printing in Colonial Maryland, 1686-1776 (Baltimore:
Typothetae of Baltimore, 1922), pp. 1-2; H. Lehmann-Haupt, The Book in America:
A History of the Making, and Selling of Books in the United States (New York: Bowker,
1951), p. 14; I. Thomas, The History of Printing in America with a Biography of Printers
and Account of Newspapers, 2 vols. (Albany: J. Munsell, 1874), I, p. 551.

18  Calendar of State Papers, Colonial Series, American and West Indies, 1681-1685, ed.
by J.W. Fortescue, 45 vols. (London: Public Records Office, 1964), XI, p. 558, instruc-
tion num. 1428 of 3 December 1683.

19 Documents Relative to the Colonial History of the State of New York, ed. by John R.
Brodhead et al, 15 vols. (Albany: Weed, Parsons and Company, Printers, 1853-87),
III, p.375. This was probably a standard phrasing of the orders that were sent to
many colonies. In 1691 and 1694 the governors of Maryland received royal orders
almost identical in phrasing (the 1694 instructions to Francis Nicholson read: ‘And
forasmuch as great inconveniences may arise by the Liberty of Printing within our
Province of Maryland, you are to provide by all necessary Orders that no person use
any Press for printing upon any occasion whatsoever without your special License
first obtained’; quoted in Wroth, p. 18). Very similar terms were used in the 1690
instructions to Lord Francis Howard of Effingham Governor of Virginia; ibid., p. 2.
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The impulse for restriction of the press was as much internal to colonial
government as it was attributable to demands from England. The licensing
and prior restraint limitations survived in the colonies well into the eight-
eenth century,® long after they declined in England with the lapse of the
1662 Licensing Act in 1695. The absoluteness of the licensing regimes in the
colonies, however, was more a matter of theory than practice. Governmental
intervention tended to be sporadic and inconsistent.” On the other hand,
when the authorities decided to act their actions could be quite harsh.
Persons who published unlicensed materials could find themselves fined,
jailed or even deprived of their equipment, as William Bradford learned in
1692. Bradford ran into trouble with the Pennsylvania assembly for print-
ing an unlicensed pamphlet by one of the factions in the religious-political
skirmishes in the colony. He was arrested and his equipment was seized. It
was restored to him only when the newly appointed governor of New York
and Pennsylvania Benjamin Fletcher had intervened on his behalf.? Prior
restraint of the press existed in some colonies even in the second half of
the eighteenth century, although the general trend by that time was a shift
toward post-publication sanctions.?

Alongside suppression, the colonies that did not ban the press sup-
plied encouragement and support. There were often titles and offices such
as ‘public printer to the colony” which carried with them government
patronage in the form of some compensation, commitment to purchase
printed works, or at least the exclusive right to print some governmental
documents, usually the laws of the colony. In general, government-related
publications supplied the bulk of the work of many of the printers and
constituted an important form of patronage.” Sometimes there were even
land grants or convenient leases offered to printers.” In short, throughout

20 See Lehmann-Haupt, pp. 43-5; Thomas, pp. 16, 235-6.

21 See Lehmann-Haupt, p. 45.

22 See Minutes of the Provincial Council of Pennsylvania, ed. by Samuel Hazard,
10 vols. (Philadelphia: J. Severns, 1851-2), I, pp. 366-7. See also Tebbel, pp. 39-40.
Fletcher brought Bradford to New York and recruited him for publicizing in print
his recent achievements in the defense of the colony.

23 L.W. Levy, Emergence of A Free Press (New York: Oxford University Press, 1985),
p- 32.

24  See O. Bracha, Owning Ideas: A History of Anglo American Intellectual Property
(2005) (unpublished S.J.D. Dissertation, Harvard Law School), p. 254.

25 In 1641 the General Court of Massachusetts granted Stephen Day;, the first printer
of the colony, three hundred acres of land. The Court mentioned the fact that Day was
the first to set up a press in the colony, but that may have been a thin cover to the
fact that the grant was actually made in lieu of a business debt owed to Day by John
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the colonial period, following the Massachusetts example, the press was
seen as an important but dangerous public resource to be encouraged and
used by the government, but also to be restricted and regulated.

Colonial Printing Privileges

The first grant of exclusive printing privileges in America took place within
this general framework of colonial government’s support and regulation of
the press. In 1672 the bookseller John Usher made an interesting proposi-
tion to the Massachusetts colony. He offered to publish at his own expense
the laws of the colony, an undertaking hitherto executed by the public
authorities. John Usher’s grant, which is sometimes referred to as the first
American copyright, was, roughly, the equivalent of the English printing
patent or continental privilege grant. It appears that the origin of the grant
was a specific concern by Usher in regard to his printer, Samuel Green.
Green was one of the two printers operating at the time in Massachusetts.
Usher’s distrust of his printer is evident in the phrasing of the General
Court’s order in response to his first petition in the matter:

In ansr to the petition of John Vsher, the Court judgeth it meete to order,
& be it by this Court ordered & enacted, that no printer shall print any more
copies then are agreed & pajd for by the ouuner of the sajd coppie or cop-
pies, nor shall he nor any other reprint or make sale of any of the same,
wthout the sajd ouners consent, vpon the forfeiture an poenalty of treble the
whole charges of printing, & paper, &c, of the whole quantity payd for by
the ouner of the coppie, to the sajd ouner or his assignees.?

Apparently, Usher was concerned that Green would secretly make and
sell extra copies of the publication, thereby undermining his market. The
solution was a legislative prohibition of such an action and an exclusive
vending and printing grant. A year later, in response to another petition,
the General Court issued a slightly different order:

Mr John Vsher hauing binn at the sole chardge of the impression of the
the booke of lawes [...] the Court judgeth it meete to order, that for at least
seven yeares, vunless he shall haue sold them all before that tjme, there
shallbe no other or further impression made by any person thereof in this
jurisdiction.”

Winthrop Jr. See: Littlefield, p. 106; Winship, p. 11. In 1658, in response to a petition
of Samuel Green, the successor of Day in the position, the General Court granted him
three hundred acres of land ‘for his Encouragement’. Thomas, pp. 43, 52.

26  Shurtleff, IV, p. 527.

27  Ibid., p. 559.
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This time the privilege of exclusivity was explicitly limited to a term of
seven years. It was also restricted to the specific stock that Usher had in
hand and did not cover any future reprints.

Usher’s grant was similar to English printing patents that were granted
by the Crown since the early sixteenth century.”® It had nothing to do with
authorship. The grant conferred a limited-duration economic privilege of
exclusivity on a publisher in order to reduce his risk and encourage a spe-
cific publication. Like the printing patent it was an ad hoc discretionary
grant and not part of a general legal regime. It is unclear whether Usher
or the General Court modelled the privilege after the printing patent or
if they were even aware of such grants in England and the continent. Be
that as it may, the grant was part of a local pattern of governmental activity.
Usher’s grant followed the form of other privileges dispensed by colonial
authorities in a variety of economic and social fields. It was no different
from other Massachusetts privilege grants in the fields of manufactures
or public works, such as Samuel Winslow’s 1641 exclusive grant for mak-
ing salt,” or the 1642 exclusive grant to John Glover for operating a ferry.*
Usher’s printing privilege was just another governmental encouragement
to an enterprise deemed beneficial to the public good that took the com-
mon form of a legislative grant of limited-time exclusivity.

Some historians argue that the 1673 Massachusetts grant to John Usher
was the only one known during the colonial period.’" This is inaccurate.
While printing privilege grants were sporadic, different variants of them
were sometimes used. These grants remained isolated and case-specific
occurrences. No general copyright regime, either statutory or under the
common law, appeared during the colonial period. The 1710 Statute of
Anne that created a general statutory copyright regime in Britain did not
apply to the colonies.

The reasons for this difference between metropolis and periphery were
rooted in the economic, social and cultural circumstances of the colonies. In
Europe general copyright regimes developed out of cooperation between
governments and the publishers’ guilds rooted in an alignment of inter-
ests. The colonies had no equivalent of the English Stationers’ Company. A
small and unorganised book trade could not create trade-wide regulations,

28 In general see: J. Feather, Publishing, Piracy and Politics: An Historical Study of
Copyright in Britain (London: Mansell, 1994), pp. 10-36; Patterson, pp. 78-113.

29  Shurtleff, IV, p. 331.

30 Ibid, II, p. 244.

31 See: Bugbee, p. 106; Lehmann-Haupt, p. 99; Tebbel, p. 46.
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enforce them, and lobby government for sustained backup and support.
From the point of view of colonial government a major incentive that led
European governments to bestow powers on the book trade guilds was
lacking in the colonies. Colonial authorities had little need for an inter-
mediary in enforcing their censorship and licensing policies. In a colony
where there were just a handful of printers and presses (often just one),*
even if the number of potential writers and sometimes booksellers was
larger, there were easily traceable targets that government could regulate
effectively without any need to resort to intermediaries. Similar differences
applied from the point of view of printers and booksellers. In the context of
a small book trade consisting of a limited number of printers and booksell-
ers there were probably effective alternatives to exclusive legal publishing
rights for reducing the publisher’s risk. Although knowledge of the exact
trade practices during this period is incomplete, book historians mention
two such alternative risk-reducing devices. The first was private contrac-
tual agreements among booksellers not to print each other’s copies.”® The
other was an informal social norm within the trade against such behaviour,
supported by what one historian has called ‘an enlightened self interest’.*
Both contractual agreements and social norms were likely to be particu-
larly effective in the context of a small close-knit professional community
with a limited number of actors. Moreover, in many cases the risk of com-
petition was limited to the local market. In addition to the physical and
economic barriers to an effective inter-colony market there were cultural
barriers between the colonies. Much of what was printed in one colony —
governmental documents, religious materials, and local histories — was of
little relevance to the audience in other colonies. Even in cases of materials
that were of general interest there were relatively effective risk-reduction
mechanisms such as the offer on consignment by one bookseller or printer
of materials published by another.*

This background explains why no parallel of the English and European
guild or statutory copyright developed in the North American colonies.
In the absence of guild-government cooperation no standardised entitle-
ments akin to the Stationers’ copyright could appear. In the absence of such

32 In1775, a period that already saw considerable growth of the trade, there were
fifty printing houses in the colonies which were about to become the United States;
Thomas, p. 17.

33 Tebbel, p. 42; Lehmann-Haupt, p. 99.

34 Tebbel, p. 46. Lehmann-Haupt described it as ‘a sense of mutual obligation’
and as ‘common decency and enlightened self-interest’; Lehmann-Haupt, p. 100.
35 Ibid., p. 101.
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preexisting institutional background, sustained private demand for protec-
tion, and lobbying by a powerful organised profession no statutory scheme
developed.

The same reasons account for the sporadic nature of resort to formal
legislative privileges. Nevertheless, the use of legislative privileges was
not limited to one singular incident in Massachusetts. Such privileges were
granted occasionally as part of the general pattern of colonial regulation
and encouragement of the press. For instance, in 1747 the North Carolina
legislature, under the active encouragement of Governor Gabriel Johnston,
decided to rectify a ‘shameful condition” and publish a revised compilation
of the colony’s laws. In order to accomplish that goal James Davis from
Virginia was persuaded to come to North Carolina and was appointed
printer for the colony.* The legislature also enacted a statute that appointed
four ‘Commissioners, to Revise and Print the several Acts of Assembly in
Force in this Province’.¥ In addition to a payment to the ‘Commissioners’
for complying and printing the laws it was ordered that they shall have
‘the Benefit and Advantage of the sole Printing and Vending the Books
of the said Laws, for and during the Space or Term of Five Years’.*® The
Act also provided for punishment to any person vending or importing
the Law Books without a license from the Commissioners, ‘their Heirs or
Assigns’ during the term of protection, and set a maximum price of fifteen
Shillings for their sale.* In short, the North Carolina act followed the same
scheme as John Usher’s Massachusetts privilege decades earlier. It made
the “‘Commissioners’ the publishers of the Law Book and granted them
exclusive publishing and sale rights for five years.

Other colonies, instead of explicitly bestowing exclusive publishing
rights, used other arrangements that accomplished the same end. In 1696
William Bladen petitioned the Maryland authorities and asked for leave
to bring at his own expense a press that “would be of great advantage to
this province for printing the Laws made every session &c’.*’ The request

36 See G.W. Paschal, A History of Printing in North Carolina (Raleigh: Edwards &
Broughton, 1946), pp. 4-5.

37 An Act for appointing Commissioners to Revise and Print the Laws of this
Province, and for granting to his Majesty, for defraying the Charge thereof, a Duty
of Wine, Rum and distilled Liquors, and Rice imported into this Province, §II, in A
Collection of all the Public Acts of Assembly, of the province of North-Carolina, now in force
and use (Newbern: James Davis, 1751), pp. 242-5.

38 Ibid., §IV.

39 Ibid., §§IV-V.

40 Wroth, p. 18.
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was approved. In 1700 he further petitioned the council for ‘encouragement’
which resulted in a recommendation affirmed by the house that all writs,
‘Bayle bonds, Letters Testamentry, Letters of Adminstration, Citacons sum-
monses & ca’*! regularly used should be printed. Prices were set as ‘one
penny or one li Tobo per peece’ for some of the documents and “Two pence
or two pounds of tobbo’ for others.*? In the same year Bladen proposed to
publish a compilation of Maryland laws. This was accepted by the legisla-
ture which provided that:

Mr. Bladen according to his proposall have liberty to printe the body of
the Law of this province if so his Excy shall seem meet And it is likewise
unanimously resolved by this house that upon Mr. Bladen’s of one Printed
body of the said Laws to each respective County Court within this province
for his encouragement Shall have allowed him Two Thousand pounds of
tobo in each respective county as aforesaid.®

The net result of this arrangement was implied exclusivity and explicit
subsidy to Bladen’s project. Against a background rule that prohibited
printing without license, the liberty to print the laws of the colony prom-
ised de facto exclusivity. Moreover, Bladen received a commitment for
the purchase of a substantial number of copies for a predetermined price.
Similar arrangements were used in later occurrences in Maryland* and
in New York.®

Future research in the field is likely to uncover other instances of
printing and publishing privileges of various kinds awarded by colonial
legislatures. Even the current incomplete knowledge of this period, how-
ever, yields a rather clear picture of the colonial precursors of copyright
in America. Various colonies occasionally granted on a case-specific basis
different printing privileges. These privileges were granted as discretion-
ary economic encouragements to printers or publishers and took various
forms, including exclusive printing and sale rights. Like English print-
ing patents and most European privilege grants, colonial printing grants
were publishers’ economic privileges and had nothing to do with author-
ship. They were conferred on booksellers or printers, rather than authors.
The typical texts involved — most commonly compilations of the colony’s

41 Tbid, p.21.
42 Tbid.
43 Tbid,, p. 23.

44  See ibid., pp. 28-9, 33-4, 49-50.

45 An Act to revise, digest & Print the Laws of this Colony [1750], 3 N.Y. Laws
832-5; An Act to revise, digest & Print the Laws of this Colony [1772], 5 N.Y. Laws,
355-7.
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laws — had no easily indefinable authors in the modern sense. Nor was
authorship a significant normative basis of the privilege grants that were
justified in terms of the social and economic benefits to the public of a
particular publishing enterprise.

A New Era: The William Billings’ Privilege

Against this background of a preexisting, if somewhat sporadic, colonial
practice it is not surprising that the post-independence period did not
involve a total break with the past in the form of a sudden rise of fully
developed authors’ rights. The important changes that occurred in this
time were gradual and, at first, incorporated much of the previous frame-
work of copyright as the publisher’s privilege. A look at the landmark case
of the William Billings failed privilege at the very end of the colonial period
is demonstrative.

In 1770 William Billings — a tanner by profession as well as a composer,
a singing teacher and a choir master — was at the height of his success. He
had just published his popular book of tunes, the New England Psalm Singer.
Billings, who was working on a second edition, became aware that his
popular work was about to be widely reprinted and sold, or so he said.
He decided to do something about it. In November 1770 he petitioned the
Massachusetts House of Representatives ‘praying that he may have the
exclusive Privilege of selling a Book of Church-Musick compos’'d by him
self, for a certain Term of Years’.* On 16 November a Bill to that effect was
brought before the House. Further consideration of the Bill was deferred to
the next session. There the matter remained until in 1772 Billings submitted
another petition to the Governor, Council and House of Representatives
repeating the plea that ‘he might have a Patent granted him for the sole
Liberty of printing a Book, by him compos’d, consisting of Psalm Tunes,
Anthems & Canons’.* On 9 June the petition was read and Billings was
permitted to bring in a Bill.*® The Bill entitled An Act for granting to William
Billings of Boston the Sole Privilege of printing and vending a Book by him
compos’d, consisting of a great variety of Psalm Tunes, Anthems and Cannons,

46  Journal of the Honorable House ofRepresentatives (Boston: 1770), p. 143.

47  Reproduced in R.G. Silver, ‘Prologue to Copyright in America: 1772, Papers
of the Bibliographical Society of the University of Virginia, 11 (1958), 259-62; “William
Billings’ Second Petition (1772)’, Primary Sources (hereafter: William Billings’ Second
Petition).

48  Journal of the Honorable House of Representatives (1772), p. 35.
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in two Volumes* was read in the House of Representatives on 14 June.® It
provided that Billings ‘be and hereby is impower’d soley to print and vend
his said Composition consisting of Psalm-tunes Anthems and Canons and
have and receive the whole and only benefit and emolument arising there-
from for and during the full term of seven years’.”!

This was an important landmark in American copyright history. For the
first time an author rather than a printer or a bookseller applied to receive
exclusive privileges in his own work and an American legislature was will-
ing to bestow rights on an author as such. Billings’ petition and Bill consti-
tuted the first appearance of the author as a legitimate claimer of rights. At
the same time however the petition, the Bill and the proceedings reflected
the transitional character of Billings’ plea for authorial rights. Billings was
neither making a general case for authors’ rights nor pleading for a uni-
versal copyright regime. He was, rather, petitioning for the familiar ad hoc
economic privilege that traditionally was granted to booksellers and print-
ers. Moreover, parts of the petition justified the grant in the common terms
of an enterprise useful to the public that should be encouraged. His book
of tunes, Billings explained ‘ha[d] been found upon Experience, to be to
general Acceptance; & which composition is made much Use of in many of
our Churches, & is more & more used every Day’.*

The petition and Bill included, however, new forms of justification and
claims couched in the vocabulary of authorship and intellectual labour.
Billings informed ‘this Hon:ble Court that he [wa]s apprehensive that an
unfair advantage was about to be taken against him, & that others [we]re
endeavoring to reap the Fruits of his great Labor & Cost’.® The Bill referred
to the fact that the book ‘cost him much pains and application and ha[d]
also been very expensive to him’.>* More importantly, the proceedings were
fraught with concerns about authorship and originality. The reason for the
delay between the first petition in 1770 and the 1772 Bill was probably a
suspicion that Billings was not the author of some of the tunes in the book.%
Billings made a point of repeating the fact that the book was composed by

49  Journal of the Honorable House of Representatives (1772), pp. 121, 124, 134; repro-
duced in Silver, p. 259; ‘William Billings’ Printing Privilege (1772)’, Primary Sources
(hereafter: William Billings’ Printing Privilege).

50  Journal of the Honorable House of Representatives (1772), p. 124.

51 William Billings’ Printing Privilege.

52  William Billings” Second Petition.

53 Ibid.

54 William Billings’ Printing Privilege.

55  Silver, p. 260.
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him and pointed out that ‘he [wa]s the sole Author, & should have been
asham’d, to have expos’d himself by publishing any Tunes, Anthems or
Canons; compos’d by Another’.”

Billings’ petition followed the traditional form of publishers’ privileges.
It justified the petition in terms of specific public benefits and asked for
exclusive printing rights. The novelty was that the petitioner was an author
and that, for the first time in the American colonies, he based part of his
case on claims of just dessert for the intellectual labour of authors.

The fate of Billings’ printing privilege was tragic, at least from the
point of view of the petitioner. After it was passed by the House and
the Council the Bill together with a few others was vetoed by Governor
Thomas Hutchinson and never came into force.” Hutchinson gave no rea-
sons but it is likely that Billings was caught in the power struggle between
the loyalist governor and his growingly antagonistic Assembly. Billings’
friendship with the House Speaker Samuel Adams may have worsened his
position in this regard.”® Authors’ rights in America would have to wait for
independence.

Andrew Law’s Privilege: The First Author’s Privilege
in America?

After the Revolution the practical and ideological centre of gravity of copy-
right entitlements shifted towards authors. During the first two decades of
independence publishers’ grants disappeared and were supplanted by grants
to authors. These legislative grants were similar to colonial printing and pat-
ent grants. However, the grantees were now authors and pervading the grant
practices there gradually appeared a discourse about authors’ rights.

The 1781 Connecticut grant to Andrew Law is usually credited as
the first author’s copyright in America. However, the search for the first
author’s grant tends to obscure the complexity of the episode, the gradual
character of the transition from publisher’s copyright to authorial rights,
and the ironies woven into Law’s relationship with the emerging concepts
of copyright and authorship. Andrew Law, born in Milford, Connecticut,
was the grandson of the colony’s governor Jonathan Law. He studied

56  William Billings” Second Petition.

57 Journal of the Honorable House of Representatives (1772), p. 134.

58 R. Crawford and D.P. McKay, William Billings of Boston: Eighteenth Century
Composer (Princeton, N.J.: Princeton University Press, 1975), pp. 226-7.
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divinity at Rhode Island College (later Brown University). He was ordained
in 1787 but his main occupation on which he embarked years earlier was
his musical career. Law taught music and singing and wrote mostly simple
hymn tunes. His success and fame, however, came chiefly from compiling,
arranging and publishing tunes by other composers. His printer and pub-
lisher was his brother, William Law of Cheshire, Connecticut.

Law’s pioneering attempt to obtain exclusive exploitation rights may
have originated in his strong awareness of the commercial aspects of his
occupation. Law was a shrewd businessman who relentlessly sought ways
of expanding and capitalising on his music enterprises. In the 1780s he trav-
elled extensively throughout the country, established singing schools and
promoted the use of his texts. Ever ambitious in his plans, Law contracted
with young college graduate music teachers who promised to exclusively
use his books or to exclusively sell them on a commission basis. Law sent
several of these teacher-salesmen to the South and other rural areas in the
hope of establishing a singing school movement based on his books and
creating a steady stream of income.” These plans went sour due to, among
other things, competition from cheaper and more accessible music books
including those of Law’s former Philadelphia associate Andrew Adgate.
Law was also jealous for what he saw as his publication rights and vigilant
in attempting to enforce them. In a period of three decades he was involved
in numerous skirmishes and disputes over such matters.®

Law’s Connecticut privilege was probably the result of his commercial
awareness and his protective approach toward his publications. In October
1781 he petitioned the Connecticut legislature® explaining that ‘after much
application to gain a competent Degree of Knowledge in the Art of singing
to qualify himself for teaching of Psalmody; he in the year 1777 made a large
Collection of the best & most approved Tunes’.” Law further explained
that publishing the collection cost him ‘nearly £500,--Lawful Money” and
that ‘by the rapid Depreciation of the Continental Currency the three last
Years he has received very little Compensation’.®® Next came the claim of
the impending violation of rights:

59 R. Sanjek, American Popular Music and its Business: The First Four Hundred Years,
2 vols (New York: Oxford University Press, 1988), II, pp. 5-6.

60 See I. Lowens, ‘Andrew Law and the Pirates’, Journal of American Musicological
Society, 13 (1960), 206-23.

61 ‘Andrew Law’s Petition (1781)’, Primary Sources (hereafter: Andrew Law’s
Petition).

62 Ibid.

63 Ibid.



4. Early American Printing Privileges 105

To his great Surprize he now finds that some person or persons unknown
to your Memorialist who are acquainted with the Art of Engraving are
making attempts to make a plate in Resemblance of that procured by your
Memorialist & to strike books under the Name of your Memorialist thereby
to defeat the interest of your Memorialist in his plate & in the Sale of his
books.*

Observing that “‘works of Art ought to be protected in this Country & all
proper encouragement given thereto as in other Countries’, Law asked for
‘an exclusive patent for imprinting and vending the Tunes following for the
Term of five Years’.®®

The Connecticut legislature was duly impressed. It passed an Act®
describing how Law ‘hath with great Trouble & Expense prepared for the
Press & produced to be engraved & imprinted a Collection of the best & most
approved Tunes & Anthems for the Promotion of Psalmody’.” It awarded
Law ‘free & full Liberty & License [...] for the sole printing, publishing & vend-
ing the several Tunes & Anthems above-mentioned [...] for the Term of five
Years’.®® The grant enumerated by name the protected tunes and imposed a
five hundred pound penalty per violation as well as ‘just Damages’. Despite
a somewhat obscure phrasing the grant was probably stipulated upon Law’s
‘printing & furnishing a sufficient number of Copies of the sd. Tunes for the
use of the Inhabitants of this State at reasonable prices’.®’

At first blush, Law’s privilege seems to be a classic author’s copyright.
The published original creations of a composer were copied by others, which
resulted in the grant of a limited-time exclusive right to publish and sell his
tunes. The reality however was more complicated. To begin with, there is
much confusion about the exact work that Law composed and what was
copied by others. Commentators rely on Law’s petition to conclude that the
work was Collection of the Best and Most Approved Tunes and Anthems for the
Promotion of Psalmody. Unfortunately, it is very probable that such a work
never existed.” There is neither direct nor indirect evidence that it was ever
created or published. The assumption that there was such a work was the

64 Ibid.

65 Ibid.

66  The Public Records of the State of Connecticut, 9 vols., ed. by C.J. Hoadly
(Hartford: various publishers, 1894-1953), III, pp. 537-8; ‘Andrew Law’s Privilege
(1781, Primary Sources.

67 Ibid.
68 Ibid.
69 Ibid.

70 Lowens, "Andrew Law’, no. 6, p. 210. I. Lowens, ‘Copyright and Andrew Law’,
Papers of the Bibliographical Society of America, 53 (1959), 150-9.
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result of a bibliographical mistake by modern scholars originating from
the references in Law’s petition and the Connecticut Act.”! The Connecticut
legislature may have believed that Law published or intended to publish a
collection encompassing all the enumerated tunes. In fact, Law published
the tunes in several separate works. Moreover, significantly, Law was not
the composer of the overwhelming majority of the tunes protected under
his grant. As he admitted in his petition: ‘Copies of some of which he pur-
chased of the original Compilers, others he took from Books of Psalmody
printed in England which were never printed in America’.”? In other words
Law copied most of his protected tunes from English publications, from
manuscripts he obtained from American composers or publishers (who
had no exclusive publication rights they could assign), and possibly from
American published works.

In light of these facts, the question arises: in what exactly did the protec-
tion awarded by the grant consist? A modern copyright lawyer’s instinctive
reaction would be that Law received protection not in the individual tunes,
but rather in the particular selection and arrangement of tunes embodied
in his collection. This, however, was not the case. As explained, there was
no actual work that constituted a collection of the works mentioned in the
grant. Moreover, Law asked for protection in the “Tunes following’, and the
Connecticut legislature specifically declared that the Act prohibited ‘all the
Subjects of this State, to reprint the same, & each & every of the sd. Tunes
or Anthems, in the like, or in any other Volume, or Form whatsoever’. Thus
Law received exclusive rights in the individual tunes of which he was not
the author. In this respect the grant, though bestowed on an authorial fig-
ure was close to the traditional publisher’s privilege. Law was simply the
first one to publish those tunes in America, or so he claimed.

The extent to which Law’s grant and his proprietary attitude were the
exception rather than the rule is demonstrated by examining some of the
instances of piracy of ‘his’ works. The piracy of which Law complained in
his petition was probably of his 1775 A Select Number of Plain Tunes Adapted

71  The seminal bibliographical work on early American publications Charles
Evans’ American Bibliography has several references to a work entitled Collection
of the Best and Most Approved Tunes and Anthems for the Promotion of Psalmody by
Andrew Law. Lowens explains that these ‘would appear to be ghosts manufac-
tured by Evans’. See Lowens, ‘Andrew Law’, no. 6, p. 210. In another work Lowens
explains in detail the circumstances that led to the mistake by Evans and others
and to the entrenchment of the mistaken assumption that such a work existed. See
Lowens, ‘Copyright’, pp. 158-9.

72 Andrew Law’s Petition.
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to Congregational Worship.” Although not named in the petition, the most
probable culprit was John Norman, one of the few expert music engrav-
ers on the scene at that time. The book printed by Norman was his New
Collection of Psalm Tunes Adapted to Congregational Worship, a work with a
similar title, structure and engraving style to Law’s Select Number. Twenty-
three out of the fifty-one tunes in the New Collection were identical to those
in the Select Number.” It is likely that Norman imitated Law’s work, but
Law’s accusations may have been exaggerated. A closer look at the two
works reveals that out of the twenty-three shared tunes twenty-one were
old popular tunes that were published in England and America well
before Law’s Select Number and were readily accessible from other sources.
Surviving copies of the New Collection do not support Law’s petition claim
that the unauthorised reprint was under his name, but the resemblance of
the engraving style supports the claim of ‘a plate in Resemblance of that
procured by your Memorialist’.”” This last complaint was somewhat disin-
genuous. The practice was not uncommon in the music publishing of the
period. Indeed, the engraved title page by Joel Allen of a 1779 edition of
another work by Law himself — the Select Harmony — was an exact copy of
Henry Dawkins’ design for the title page of the 1761 Urania by James Lyon.”

Law was involved in numerous other disputes over printing rights of his
works, including with the famous American printer Isaiah Thomas.”” Out
of these many disputes, Law’s tussle with Daniel Bayley of Newburyport,
Massachusetts sheds the most light on the gradual development of propri-
etary attitudes toward publications. In the preface of his 1783 Rudiments
of Music Law, referring to his earlier work, Select Harmony, expressed his
hope ‘that it w[ould] not be pirated as the other was, by those who look,
not at the public good, but at their own emolument’.”® Law most probably
was aiming here at Bayley who published a collection of tunes” with the
following text on its title page:

73 Lowens estimates that the Select Number may have appeared in 1775, but prob-
ably did not come out before 1777. See Lowens, ‘Andrew Law’, p. 208.

74 Ibid., p. 212.

75 Andrew Law’s Petition.

76  See Lowens, ‘Andrew Law’, p. 208. Lowens reproduced the title pages of Law’s
Select Harmony and of Urania. Ibid., plate 1.

77 For a comprehensive survey of Law’s disputes see ibid.

78 Andrew Law, Rudiments of Music (Cheshire, Conn.: William Law, 1783).

79 Complicating the matter is the fact that the only known copy of Bayley’s col-
lection is later than Law’s Rudiments of Music where he deplored the piracy. Lowens
explains that indirect evidence indicate the existence of a prior edition by Bayley
and makes it possible to deduce its content. Lowens, ‘Andrew Law’, pp. 211-2.
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Select Harmony, containing in a plain and concise manner, the rules of
singing chiefly by Andrew Law, A.B. To which are added a number of psalm
tunes, hymns and anthems, from the best authors. With some never before
published. Printed and Sold by Daniel Bayley, at his house in Newbury-port

[.]®

Forty-two out of the one hundred and forty-four tunes in Bayley’s collec-
tion had appeared in Law’s Select Harmony. Half of those were tunes for
which Law received protection in his Connecticut grant.

Legally, there was little Law could do. Bayley was printing in
Massachusetts and Law’s state grant was limited to Connecticut. Law’s
only remaining option was public denunciation. On November 17, 1784 he
published the following in the Essex Journal:

Andrew Law informs the public, that a book entitled ‘Select Harmony,
chiefly by Andrew Law,” which is printed by Daniel Bayley of Newburyport

is not chiefly, nor any part of it by him. The title is absolutely false. There are

in that book ten or fifteen capital errors in a single page, and whoever pur-
chases that book for Law’s collection, will find it a very great imposition.*!

Two weeks later Bayley published the following response in the Essex
Journal:

I would inform the publick, in answer to Mr. A. Law’s charge, that the
rules for singing, laid down in my book, as to the scales, characters, and
examples are very nearly the same with Mr. Law, excepting some few emen-
dations — as to the music, out of 65 pieces in Mr. Law’s book, I have 45 of
them in mine, with the addition of 100 psalms and hymn tunes and anthem:s.
As to the errors, let him who is without cast the first stone.??

A few features of this exchange are noteworthy. The first is that the focus
of the public exchange was the allegedly misleading use of Law’s name,
leaving untouched the issue of copying. As mentioned, the claim that
Bayley reproduced Law’s tunes raised no formal legal problem. The mar-
ginalisation of the question in the public exchange implies that it also did
not raise serious issues of propriety. Reprinting tunes published by others
was a very common practice in the music publishing business of the time.
It does not appear that anyone saw Bayley’s behaviour in this respect as
particularly reprehensible. In fact, a close look at the content of Bayley’s
book reveals how unusual and novel Law’s later outraged reaction was to
the alleged piracy. Many of the tunes that appeared in both publications

80 Daniel Bayley, Select Harmony (Newburyport, Mass: Daniel Bayley, 1784).
81 Quoted in Lowens, ‘Andrew Law’, p. 212.
82 Quoted in ibid.
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were published years earlier in other sources. Moreover, out of the forty-
two shared tunes, sixteen, including three protected by Law’s Connecticut
grant, were published by Bayley himself in a 1774 book: John Stickney’s,
Gentleman and Lady’s Musical Companion. This was years before Law pub-
lished his Select Harmony and before he applied for copyright protection.
Bayley used the same plates from the 1774 book to print the reprinted tunes
in his new collection. In fact, it is very likely that it was Law who used
tunes previously published in Bayley’s very popular books in his later col-
lections of tunes.®

The other issue raised in the debate was the allegedly misleading use
of Law’s name. Again, trying to capitalise on familiar names of authors
and publishers and use them to attract customers was not an uncommon
practice in the music publishing business of the time. Thus, the main thrust
of Bayley’s public defence of the propriety of his actions was claiming that
there was nothing misleading in his book. His book, he explained, was
‘chiefly by Andrew Law’ because of the similarities and overlap in content
between the two works. The very element that under modern copyright
thought may cause Bayley’s actions to look questionable was the founda-
tion of the publicjustifications he offered. The entire episode, demonstrates
the novel and exceptional character at the time of Law’s protective attitudes
as a matter of both law and propriety. It also indicates, however, that Law
embodied a newly appearing possessive approach and a strong, if not
always consistent or entirely good-faith, sense of entitlement toward ‘his’
publications.

Law’s Connecticut privilege was not exactly the unambiguous author’s
copyright that some later accounts made it. The grant and the events
surrounding it embodied the gradual nature of the change from printers’
privileges to authors’ rights. It marked the beginning of the shift toward
authors in American copyright thinking, the emergence of a new propri-
etary approach to the circulation of texts, and some early legal recognition
of such an approach. It also reflected the extent to which this process was
gradual and replete with ambiguities, in terms of both the legal means used
and the general public attitudes surrounding it.

83  Seeibid., pp. 212-3.
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State Privileges in the Age of Authors’ Rights: John
Ledyard’s Privilege

In a period of less than a decade beginning in 1783 the United States had
completed its formal transition from ad hoc publishers’ privileges to a gen-
eral statutory regime of authors’ rights. During the 1780s, following the 1783
legislation of the first general copyright Act in America by the Connecticut
legislature,® all states but one passed similar statutes, modelled to vari-
ous degrees after the English Statute of Anne.® The final recognition and
entrenchment of general authors’ rights regimes came with the 1789 con-
stitutional clause that empowered Congress to ‘promote the Progress of
Science and useful Arts, by securing for limited Times to Authors [...] the
exclusive Right to their [...] Writings"® and the 1790 federal Copyright Act.”
Printing privileges, however, did not instantaneously disappear. State
grants persisted after the states legislated general copyright statutes and
even after the creation of the federal regime. During this period several
authors petitioned various state legislatures for individual privileges in
their works. Noah Webster is most well-known for his journeys in search
of legislative privileges for his book,® but other authors too petitioned for
and sometimes received such grants. Authors probably kept applying for
individual privileges either because they did not qualify under the general
regimes, or because they hoped for better terms than the standard entitle-
ments bestowed on them.

Like Andrew Law’s privileges, other state legislative grants constituted
a transitory stage between the traditional publishers’ privileges and the new
general regimes of authors’ rights. Unlike colonial privileges, the grants
were awarded to authors in their works. Equally important was the fact
that for the first time arguments based on the notion of authors’ rights in
the fruit of their intellectual labour started to appear in the public discourse
surrounding these grants. At the same time the grantees, the justifications

84 An Act for the Encouragement of Literature and Genius, 1783 Conn. Acts 133,
available in Acts and laws of the State of Connecticut in America (New London, Con-
necticut: T. Green, printer to the Governor and Company of the State of Connecticut,
1784), p. 133.

85 See in general F. Crawford, ‘Pre-Constitutional Copyright Statutes’, Bulletin of
the Copyright Society of the U.S.A, 23 (1975), 11-37.

86 The Constitution of the United States of America, Art. 1, §8, cl. 8.

87  Copyright Act 1790, 1 Stat. 124 (1790).

88 See in general O. Bracha, ‘Commentary on the Connecticut Copyright Statute
1783, Primary Sources.
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they offered, and the grants themselves often relied on tropes taken from
the more traditional vocabulary. The grant was frequently described and
justified not so much in terms of authorship as in terms of ‘encouraging’ an
entrepreneur who offered a specific useful service to the public.

John Ledyard’s 1783 Connecticut petition for protection is demonstra-
tive of this ambivalent character of state grants. Ledyard was a romantic
figure. In 1773 at the end of his first year at Dartmouth College he was
forced to leave the institution due to financial problems. He made a dugout
canoe and paddled home to Hartford, Connecticut down the Connecticut
River, an event that left a lasting impression on Dartmouth.* Ledyard fol-
lowed the common trail of young men in his position — he went to sea.
In 1776 after some journeys and adventures, he joined as a mariner in the
British Navy the crew of Captain James Cook’s expedition. After the voyage,
Ledyard was sent to America as a member of the British Navy. He deserted
and returned to Hartford where he wrote his Journal of Captain Cook’s Last
Voyage. The printer and bookseller Nathaniel Patten agreed to pay him
twenty guineas for the manuscript, a sum almost equal to Ledyard’s entire
pay for his four year journey with Cook. The fact that Ledyard wrote the
account of the journey in four months and Patten’s rush to publish it were
reflected in the quality of the work. Nevertheless, the book was probably
very popular and sold well.®

In January 1783 Ledyard petitioned the Connecticut legislature and asked
for ‘the exclusive right of publishing the said Journal or history in this State
for such a term as shall be thot fit".”! Ledyard’s petition is striking in its lack
of emphasis on authorship and on authors’ rights as the foundation of his
claim. Following a lengthy description of his journeys, Ledyard’s first plea
was for patronage in the form of employment, or in the words of the petition:

[Y]our Memorialist having lost his pecuniary assistance by his abrupt
departure from the British is thereby incapacitated to move in a circle he
could wish without the Assistance of his friends & the patronage & recom-
mendations of the Government under which he was born & whose favour
and esteem he hopes he has never forfeited: he therefore proposes as a mat-
ter of consideration to your Excellency and Council that he may be intro-

duced into some immediate employment wherein he may as well be usefull
to his country as himself during the War.”?

89 J. Zug, American Traveler: The Life and Adventures of John Ledyard, the Man Who
Dreamed of Walking the World (New York: Basic Books, 2005), pp. 19-20.

90 Ibid., p. 124.

91 ‘Petition of John Ledyard (1783)’, Primary Sources.

92 Ibid.
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This was the plea of a subject asking for state patronage in exchange for
what he saw as a useful public service. The same spirit pervaded the plea
for printing rights that followed. His book, he wrote, ‘[he thinks] will not
only be meritorious in himself but may be essentially usefull to America in
general but particularly to the northern States by opening a most valuable
trade across the north pacific Ocean to China & the east Indies’.”® In return
for this public benefit Ledyard asked for exclusive printing rights as yet
another form of patronage.

A committee appointed by the legislature to consider the petition
reported that: ‘in their Opinion a publication of the Memorialist Journal
in his voyage round the Globe may be beneficial to this United States & to
the world, & it appears reasonable & Just that the Memorialist should have
an exclusive right to publish the same for a Reasonable Term’.** At this
point, in a surprising turn of events, the committee instead of recommend-
ing an individual Bill for Ledyard suggested a general copyright statute. It
observed that: ‘it appears that several Gentlemen of Genius & reputation
are also about to make similar Applications for the exclusive right [to] pub-
lish Works of their Respective Compositions’, and recommended to “pass a
general bill, for that purpose’.” This recommendation resulted in the first
general copyright regime in America, the Connecticut copyright statute
enacted in January 1783. Thus, Ledyard, together with the anonymous
‘Gentlemen of Genius’ supplied the trigger for the first general American
copyright regime. As the legislature probably assumed that the general Act
made an individual privilege redundant, Ledyard never received the grant
for which he petitioned. Some accounts seem to assume that he or his pub-
lisher registered the book for protection under the state regime,”” but there
is no direct evidence of that.

The role played by Ledyard’s petition in the rise of authorship-
based copyright and in triggering an act specifying its purpose as the
‘Encouragement of Literature and Genius’ is somewhat ironic. Ledyard
borrowed extensive parts of his account and straightforwardly plagiarised
others. He worked with John Hawkesworth’s An Account of the Voyages
Undertaken by the order of his Present Majesty for Making Discoveries in the

93 Ibid.

94 ‘Ledyard Petition Committee Report (1783)’, Primary Sources.
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96 In general see Bracha, ‘Commentary on the Connecticut Copyright Statute
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American Traveler (New Haven: Yale University Press, 2007), pp. 95-6.
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Southern Hemisphere that was based on the logs of several of Cook’s first
voyage officers, an anonymous 1781 book about the third voyage, and prob-
ably several other publications.”® Apart from the use of anecdotes, factual
information and occasional sentences from those sources, Ledyard copied
verbatim the last thirty-eight pages of his book from the 1781 anonymous
publication.” The significant fact is that nobody seemed to care. Ledyard’s
biographer appears to be shocked by the ‘the appalling theft’. He finds
that Ledyard’s behaviour was ‘blatantly in violation of the copyright ethos’,
and even attempts to absolve him by suggesting that his publisher Patten
who was left with an incomplete manuscript may have been the culprit.'®
Contemporaries were less shocked. Since the 1781 anonymous book was
circulating in the United States, readers would have known of the copying,
but there is no evidence that anybody, including the Connecticut legislature,
was concerned. The point is exactly that the original-authorship ‘copyright
ethos’ did not yet exist or was only in its early infancy. Ledyard was not
presenting himself to the assembly as a genius creator of original ideas, but
rather as an entrepreneur offering a useful service to the state. Thus, his
literary borrowing was of little relevance.

Conclusion

The era of individual state printing grants that lasted until the end of the
century was marked by the ambiguity and duality that characterises Law’s
and Ledyard’s petitions. Like these two, many of the other state grants
were still rooted in the colonial patterns of state patronage extended to a
person who offered a useful public service.' On the other hand, the state
grants were an important site in which the reorientation of copyright
towards authorship began to appear. The grantees were now authors
rather than publishers, or at least, as in the case of Ledyard and Law, held
an ambiguous status in between these two categories. The public discourse

98 Zug, pp. 127-8.

99 Ibid.

100 Ibid., pp. 128-9.

101 Another striking example of this character of the early state privileges is
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surrounding the grants and the general states’ Acts sometimes triggered by
individual petitions were often laced with the rhetoric of a new authorship-
based ideology. The notions that state encouragement was given to authors
for their original creation and that authors deserved a just reward for the
expense and labour that was invested in their intellectual creation gradu-
ally appeared and took root in this discourse.

By the end of the century the practice of individual printing privileges
had disappeared. The concept of copyright as an author’s right in his origi-
nal creation that first appeared ambivalently within this practice became
the official ideology of American copyright. Episodes like Law’s and
Ledyard’s grants would be reconceptualised as paradigmatic instances of
authors’ grants, and the irony and ambiguities that pervaded them would
be forgotten. In the nineteenth century copyright’s new official representa-
tion as authors’ rights would be subverted not by the old colonial grant
tradition but rather by the forces and demands of a new industrialised
market society.



5. Author and Work in the
French Print Privileges
System: Some Milestones

Laurent Pfister®

In France, the history of literary property was born with the concept of liter-
ary property. Since the eighteenth century, those contesting the concept of
literary property have endeavoured to locate it within an historical context,
with both supporters and opponents developing historical narratives to
bolster their particular claims. In his Letter on the booktrade, in 1763, Diderot
devotes lengthy passages to the history of the subject in order to demon-
strate its long-standing provenance.! In 1859, with the controversies about
the duration of droit d’auteur in full swing, the lawyer Edouard René de
Laboulaye published a number of historical sources all of which tended to
affirm his particular theory of perpetual literary property.? Similarly, in the

*  This article is based upon a paper that was delivered at the conference launch-

ing the Primary Sources website on 19 March 2008 (www.copyrighthistory.org). My
thanks to Lionel Bently and Martin Kretschmer for their invitation to speak at that
event, and to Ronan Deazley for his editorial assistance in preparing this paper for
publication
1 Lettre sur le commerce des livres (1763). Although this text has been often pub-
lished, it is interesting to read the original manuscript preserved at the Bibliotheque
nationale de France (Mss. Fr. (Naf) 24232 n°3) and now published with an accompa-
nying commentary by F. Rideau, ‘Diderot’s Letter on the book trade (1763)’, Primary
Sources. About the history of this text and the history presented within this text see:
Jean-Yves Mollier, Postface, Lettre sur le commerce de la librairie (Paris: éd. Mille et une
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decades that followed, a number of French lawyers tried to consolidate the
moral right by asserting that it was not only a natural right but one that had
existed since the dawn of time.? In short, since the eighteenth century, the
history of literary property has been subject to a process of instrumentalisa-
tion, a process which still continues today.*

This instrumentalisation of the history of literary property prompts
two considerations. In the first place, it reminds us of the importance of
returning to the primary sources concerned. On this point, the publication
of Primary Sources on Copyright (1450-1900) can only be welcomed. It will
now be much easier for interested scholars to engage critically with these
primary materials, and to draw parallels and points of difference between
them. Second, the instrumentalisation of history raises important ques-
tions of methodology. How do we write history? Which sources should
we use? Should we prioritise some sources — such as legislation or case
law — over others? What value should we place upon other, non-legal, his-
torical sources, such as the letters, petitions, or complaints of authors? Of
late, various criticisms have been levelled at the historians of the French
concept of droit d’auteur for the teleological nature of their approach. That
history, it has been argued, has been distorted by the pursuit of an end goal
— the validation of both the author and of a natural droit d’auteur. Professor
Jane Ginsburg, for example, has highlighted the mistake of reading only a
part of the well-known 1791 report by Le Chapelier, the partial reading of
which tending to obscure the extent to which Le Chapelier placed the pub-
lic domain — and not the author — at the centre of his conception of the liter-
ary property regime.’ David Saunders, on the other hand, proffers a more

3 See for example Pierre Masse, Le droit moral de I'auteur sur son ceuvre littéraire ou
artistique (Paris, 1906), p. 35: ‘[L]e droit moral [...] a existé de tout temps. A Athenes
et a Rome, alors que les auteurs étaient sans droit pécuniaire, le droit moral était
reconnu et sanctionné, sinon par une disposition expresse de la loi, du moins par
la conscience publique’. See also André Morillot, De la protection accordée aux ceuvres
d’art, aux photographies aux dessins et modeles industriels et aux brevets d'invention dans
I"Empire d’Allemagne (Paris — Berlin, 1878), p. 117.

4  Consider for example the deputy Patrick Bloche who, in support of the pro-
posal for a global license that would have legalised the exchange of copyright-pro-
tected content on the internet in exchange for a fixed income, presented before the
National Assembly, called upon the remarks of the 19" century lawyer Auguste-
Charles Renouard in support of the proposition that ‘the droit d’auteur is a social
contract’ (Assemblée Nationale, 21 December 2005, 1rst seance, pp. 8606-7).

5 EvenifIdon't entirely agree with her interpretation, Prof Ginsburg’s study has
encouraged a renewed attention as to the significance of the copyright regime dur-
ing the time of the French Revolution. Jane Ginsburg, ‘A Tale of two copyrights: lit-
erary property in Revolutionary France and America’, Revue Internationale du Droit
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broadly conceived critique of both the unwelcome influence of ‘Romantic
historicism’ in shaping histories of copyright, as well as of the way in which
post-structuralist accounts of authorship only serve to entrench the inevita-
bility of the authorial figure as a precondition to the deconstruction of the
same.® That is, if the author is dead (and let us assume that he is), then at
some point he must have lived — an inescapable and natural phenomenon,
independent of any artifice.

Where, then, to begin with the history of droit d’auteur? Despite some
objections,” it seems reasonable to explore the origins of French literary
property within the system of granting royal privileges for the protection
of books — that is, so long as we remain wary of the dangers of exploring
this ‘sixteenth-century cultural-legal arrangement from the philosophical
standpoint of the Romantic author’.® There are, of course, obvious parallels
between these royal privileges and the rights established at the end of the
eighteenth century, in that both involve exclusive rights to print and sell
a work. Moreover, it’s also important to appreciate that the legislation of
the French revolution finds part of its inspiration in the system of granting
royal privileges.” However, significant differences exist between the early
royal privileges and droit d’auteur as conceived in the eighteenth century.
In the first place, these early privileges were royal favours often granted to
reward someone for a public utility, as opposed to giving recognition to any
natural or subjective right."” Second — a very important point — the privilege

d’auteur, 147 (1991), 125. See also Carla Hesse, ‘Enlightenment Epistemology and
the Laws of Autorship in Revolutionary France, 1777-1793’, Representations 30: Spe-
cial issue on Law and the Order of Culture (Spring, 1990), pp. 109-37. For the text
of, and a commentary upon, Le Chapelier’s Report, see F. Rideau, ‘Le Chapelier’s
report (1791)’, Primary Sources.

6 David Saunders, ‘Dropping the Subject: An Argument for a Positive History of
Authorship and the Law of Copyright’, in Of Authors and Origins. Essays on Copy-
right law, ed. by Brad Sherman and Alain Strowell (Oxford: Clarendon Press, 1994),
p- 93.

7  See for example: Pierre Recht, Le droit d’auteur, une nouvelle forme de propriété.
Histoire et théorie (Paris: LGDJ, 1969), p. 20; Maxime Dury, La censure. La prédication
silencieuse (Paris: Publisud, 1995), p. 271.

8 Saunders, p. 94. See also C. Haynes, ‘Reassessing “Genius” in Studies of Author-
ship. The State of the Discipline’, Book History, 8 (2005), 287-320 (p. 291).

9 L. Pfister, ‘L'auteur, propriétaire de son ceuvre. La formation du droit d’auteur
du xvr° siecle a la loi de 1957’ (unpublished doctoral thesis, University of Strasbourg,
1999), pp. 54-90, 483-8.

10  Ibid., pp. 50-60. See also Henri Falk, Les privileges en librairie sous I’Ancien
Régime (Paris, 1905); Raymond Birn, ‘Profit of Ideas: Privilége en librairie in Eight-
eenth-Century France’, Eighteenth Century Studies (1970-1), 131-68; Frédéric Rideau,
La formation du droit de propriété littéraire en France et en Grande-Bretagne: une conver-
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granted was an exception to the so-called liberté publique de I'imprimerie.!
This public freedom of press can be considered to be an inheritance of medi-
eval ideas concerning the production and dissemination of knowledge,' as
well as an antecedent of the public domain; that is, in the absence of a privi-
lege prohibiting the unauthorised reproduction of a published work, that
work was considered to fall within what we now call the public domain.”
Third, important differences between the two forms of protection lie in the
place occupied by the author in the system of privileges and also in how the
work itself was understood. It is this last point that provides the particular
focus of this paper. The first section considers the way in which, prior to
the eighteenth century, the author enjoyed an indifferent status within the
privilege system, as well as the manner in which the author’s work was not
conceived of as an exclusive property that would survive publication of
the same (1). The second explores how and why, by the end of the Ancien
Regime, the author came to be more fully integrated within the privilege
system, as well as the way in which ideas about the author and his work —
and the relationship between the two — were significantly transformed as
part of that process (2).

1. The Author and the Work during the Early Years of
Print

Before the invention of the printing press, during the Middle Ages, texts
could be freely reproduced.’” After Gutenberg’s invention, the reproduction

gence oubliée (Aix-Marseille: PUAM, 2004), pp. 33-60.

11 Following the expression employed in 1579 by the king’s prosecutor Barn-
abé Brisson (Recueil de plaidoyez notables de plusieurs anciens et fameux advocats de la
Cour de Parlement ...et divers arréts (Paris, 1644)), p. 512, and in 1586 by the barrister
Simon Marion (Plaidoyez de M. Simon Marion, advocat en Parlement, Baron de Druy:
plaidoyez second, sur l'impression des (Euvres de Sénéque, revueués et annotées par feu
Marc Antoine Muret, Bibliothéque nationale de France, Manus. Fgs. 22071, n°28). For
the text of the latter document, with an accompanying commentary, see F. Rideau,
‘Simon Marion’s plea on privileges (1586)’, Primary Sources.

12 See G. Post, K. Giocarinis and R. Kay, The Medieval Heritage of Humanistic Ideal:
“scientia donum dei est, unde vendi non potest”’, in Traditio, 11 (1955), especially pp.
197-210.

13  Pfister, ‘L'auteur, propriétaire’, pp. 123-60; Rideau, La formation, pp. 52-9.

14  See in particular Roger Chartier, ‘Qu’est-ce qu'un auteur? Révision d’une
généalogie’, Bulletin de la société de philosophie, 94 (2000), 15.

15 For example, in 1316 the statutes of the University of Paris relating to copyists
states that: ‘Item nullus stationnarius denegabit exemplaria alicui etiam volenti per
illus aliud exemplar facere.” Statuta Universitatis Paris. De librariis et stationariis, 4
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of texts was protected by the granting of exclusive, but temporary, royal
privileges. In France, the first of these were granted at the beginning of
the sixteenth century (perhaps influenced by the Italian model) in order to
combat the economic injury caused by unauthorised printing.'* From 1566,
however, the privilege system was closely linked to the censorship of texts,
in that the approbation of the censor was an essential pre-condition for
obtaining a privilege."”

Whereas, during the early years of print, many authors knew how to
capitalise upon the privilege system and the operation of the book trade,
authorial status (la qualité d’auteur) did not constitute a central element of
the legal system of the Ancien Regime — at least, not until the middle of
the eighteenth century (1.1). Moreover, during this period, while many
regarded the author as owning the work that he produced, this under-
standing did not extend to the published work — again, an idea that would
not take root until the eighteenth century (1.2).

1.1 Relative Indifference of the Legal System towards the
Author

From the sixteenth century onwards, authors, or at least some authors, took
an active role in the control of their works. For example, some authors con-
cluded beneficial contracts with booksellers and printers, while others com-
plained about the publication of their work without their consent (a man-
ner ‘of assuming rights on the writings of others” according to Erasme)," or
about poorly produced editions of their work (which, according to Marot

décembre 1316, in Chartularium Universitatis Parisiensis, Paris, 1891, 2, p. 190.

16  In the Epitre dédicatoire published at the beginning of Virgile printed by Ulrich
Gering in Paris in 1478, Paul Maillet writes that: ‘Certains libraires, voyant un bon
livre imprimé par un autre Maitre, parfaitement bien, et avec grande dépense, le
contrefont aussi-t6t par une autre impression fort négligée et remplie d'un grand
nombre de fautes qui colite peu d’argent; faisant perdre au premier par cette malice,
le gain 1égitime qu’il pouvait espérer’. About the early privilege system in France,
see Elisabeth Armstrong, Before Copyright. The French Book-privileges System. 1498-
1526 (Cambridge: Cambridge University Press, 1990), p. 21.

17 The royal ordinance of Moulins (February 1566) prohibited the publica-
tion of any book without ‘Our leave and permission, and letters of privilege.’
Decrusy, Isambert, Jourdan, Recueil général des anciennes lois francaises depuis I'an
420 jusqu’a la Révolution de 1789, Paris, Belin-Leprieur, 1821-1833, 14, p. 210 (here-
after: Isambert).

18 Letter to Pierre Gillis, Fribourg-en-Brisgau, 28 January 1530; about this letter
and others testimonies of Erasme’s complaints, see K. Crousaz, Erasme et le pouvoir
de I'imprimerie (Lausanne: Antipodes, 2005), pp. 89-105.
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amounted to a ‘tort’ made to ‘my honor [...] my person’).” Moreover, many
individual authors obtained royal privileges to protect the exploitation of
their own work. Such evidence speaks of an active role played by the author
in the emergent business of the book trade — an involvement that, to some
extent, reveals a consciousness of the bond that links authors with their
works, of the problems caused by the ubiquity which the press conferred
upon their writings,” as well as one that suggests a keen interest — on the
part of some authors at least — in the legal control and exploitation of their
work (as opposed to the myth of the author as a noble and disinterested
producer of scholarly works).” We should, however, be careful not to over-
state the apparent implications of such evidence. That is, such examples
should not lead us to conclude that the protection of the author provided
the primary focus of the privilege system. Indeed, the general rules of the
system gave very little prominence to the author, while some proved to be
positively unfavourable. And so, while some authors did, in practice, play
an important role in the management and exploitation of their work, by
and large the author remained an indifferent — some might say peripheral
— figure within the legal system regulating the operation of the book trade.
The first French legislation to use the word ‘author’, in the sense of
someone who composes a text, was the 1551 Edit de Chiteaubriant, Article
8 of which prescribed all printers to ensure that ‘the name of the author’
appeared in the works they published.” From this date, it was compulsory
to make public the person responsible for writing the work. Should this
requirement be understood as one concerned to protect an author’s right
of paternity? Arguably not, in that it sits within an arsenal of rules prima-
rily concerned with the censorship of the press at a time when the French
monarchy was battling the oncoming tide of the Protestant Reformation.
Rather, this prescription was designed to ensure that the author of a text
could be more easily identified and so could be held accountable for his

19  Preface of the edition of CEuvres de Clément Marot (Lyon, 1538).

20 For example, Marot writes in the request for his privilege in 1539 that ‘il se
trouve de mes ceuvres courantes et disposées par tous les lieux et endroits de ce royaume,
qui sont imprimées et mises en lumiere avec impressions si impertinentes et mal ordon-
nées que le plus souvent I'on y voit plus de faultes que de bons mots’ (Catalogue des actes de
Francois I, Paris, 1887, 8, n° 33273). This privilege is published in P.A. Becker, ‘Das
Druckprivileg fiir Marots Werke von 1538’, Zeitschrift fiir franzdsische Sprache und
Litteratur, 42 (1914), 224-5.

21  About this myth, see Alain Viala, Naissance de I’écrivain (Paris: éditions de Min-
uit, 1985), p. 104.

22 Edit de Chiteaubriant du 27 juin 1551, Article 8, Bibliotheque nationale de France,
Manus. F¢s 22061, n 8.
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writings. That is, it is a rule of penal responsibility not of protection, and
one that resonates with Michel Foucault’s idea that the penal appropria-
tion of texts preceded their ownership.” During the Ancien Regime then, the
legislative regime first conceptualised the author as an individual bearing
public responsibilities and not one enjoying private rights.

However, authors could and did obtain rights in their works. Never at
any time during the Ancien Regime were authors ever excluded from the
granting of privileges.* Indeed, they were among the first subjects to peti-
tion for such privileges. In 1504, dissatisfied that the printer Michel Le Noir
was printing his work, Le vergier d’honneur, without his consent, André de
La Vigne petitioned the Parliament of Paris to prevent the printing and sale
of the text; judgment was given in La Vigne’s favour, and he was granted
an exclusive right in his work — perhaps one of the first privileges ever
granted in France.” During the next few years, other authors, such as Pierre
Gringore and Jean Lemaire de Belge, followed La Vigne’s example by seek-
ing and securing such privileges.? Moreover, in the decades and centuries
that followed, many others, like Marot, Rabelais, and later Descartes, con-
tinued to ask for and obtain royal privileges.”

And yet, if the author was not excluded from the privilege system, nei-
ther did he occupy a position of particular reverence within that system
— although the privilege obtained by Ronsard in 1554 might seem to suggest
otherwise. The narratio of Ronsard’s privilege set out that ‘it could give bet-
ter order and fidelity of the impression of works only by the superintendance
of the author’ *® The pre-eminent role accorded to Ronsard in relation to the

23 Michel Foucault, ‘Qu’est-ce qu'un auteur?’, Bulletin de la société frangaise de phi-
losophie (1969), 73-104.

24  As some scholars have suggested. See for example: Jean de Borchgrave, Evolu-
tion historique du droit d’auteur (Bruxelles: Larcier, 1916), p. 12; G. Boytha, ‘La jus-
tification de la protection des droits d’auteur a la lumiere de leur développement
historique’, Revue Internationale du Droit d”Auteur (1992), 52-100 (p. 60); and, more
recently, Bernard Edelman, Le sacre de I'auteur (Paris: Le Seuil, 2004), pp. 151-2.

25 Armstrong, p. 36-7. See also Cynthia Brown, Poets, Patrons and Printers. Crisis
of Authority in Late Medieval France (Ithaca: Cornell University Press, 1995), p. 17.

26  See for example the privilege granted to Pierre Gringore for Les folles entre-
prises (Paris: 1505). See also the privilege granted to Eloi d’ Armeval, reproduced in
F. Rideau, ‘Eloy d’Amerval’s privilege (1507)’, Primary Sources.

27 Indeed, authors secured privileges more frequently in the seventeenth than in
the sixteenth century. According to a statistical study by Nicolas Schapira (Un pro-
fessionnel des lettres au xvir° siecle. Valentin Conrart: une histoire sociale (Paris: Champ
Vallon, 2003), p. 126), the number of the privileges granted to the authors between
1636 and 1665 increases from 24.5 % to 43.5 %.

28 The privilege obtained by Pierre Ronsard for Le bocage, edited in Paris, 1554, is
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production and publication of his work under this privilege was, however,
the exception rather than the rule. In general authors were simply treated
in the same way as was any other subject of the king. One’s status as an
author carried with it no entitlement to the granting of a privilege, at least
not until 1777. Put another way, the granting of privileges was indifferent
to the status of the petitioner, and indifferent to the fact that the petitioner
was an author seeking protection of his work.

Because of this, and in the absence of a provision similar to the Venetian
Decree of 1545,” ithappened in France that works were published with aroyal
privilege but without the author’s consent — or worse, against the author’s
express will. Such was the experience of the lawyer Antoine Lemaistre who,
in 1651, was surprised to see that his work, Plaidoyers, had been published
by Parisian booksellers with a royal privilege. Technically, it was possible for
Lemaistre to challenge the validity of the privilege,® and he certainly con-
templated taking such action. For Lemaistre, the royal privilege had been
granted “in violation of the order of civil society” which prohibited printing
‘works of people alive without their agreement and participation’.* But, to
my knowledge, neither Lemaistre, nor any other author, such as Moliere
(who was the victim of a similar misadventure concerning the unauthorised
publication of the Précieuses ridicules),* ever actually challenged the granting
of such privileges. That being the case, it is impossible to say what weight
might have been given to the argument that a work should not be published,
nor a privilege granted, without the consent of the author. What can be said,
though, is that the privilege system was not established with the principal
aim of protecting and securing the interests of the author.

Perhaps, however, the best evidence in support of the idea that the
author played a peripheral role in the operation of the book trade at this
time lies in the fact that, even if an author obtained a privilege, he was

reproduced in (Euvres compleétes (Paris, 1930), 6, p. 3.

29 This Decree required printers to obtain the consent of the author (or his heirs)
before printing and selling their work; the Decree is reproduced with an accom-
panying commentary in J. Kostylo, “Venetian Decree on Author-Printer Relations
(1545), Primary Sources.

30 Royal privileges were granted ‘sauf le droit d’autrui’ meaning that if a third
party suffered damage or loss because of the privilege then he or she was entitled
to dispute or challenge the grant of the privilege.

31 See the Preface of the authorized edition of Plaidoyers et harangues de Lemaistre
(Paris, 1659).

32 See Moliere’s Preface to the Précieuses ridicules (Paris, 1660), in which he writes
that he had fallen ‘into disgrace to see a stolen copy’ of his play ‘in the hands of the
booksellers accompanied by a privilege’.
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nevertheless marginalised by the structure and organisation of the trade
itself. As Furetiere wrote in his dictionary at the end of the seventeenth
century, ‘the royal privileges for print are granted with the aim that the
author draws some reward from his labour. But by the event, it’s only to the
advantage of the publisher’.*® The event referred to was the incorporation
of the Parisian booksellers and printers in 1618. Before 1618, authors would
sometimes publish their own work themselves.* After 1618, the Parisian
corporation prevented authors from interfering in the printing and sale of
their own books.* When an author obtained a privilege, he was forced to
sell it to the bookseller and could not exercise those exclusive rights him-
self. And while an author may well have obtained greater reward by sell-
ing a manuscript accompanied by a privilege than if he had simply sold
the manuscript itself, nevertheless the incorporation of the Parisian trade
ensured that the printers and booksellers were in a position to benefit most
from the exploitation of such works.

During the seventeenth century, some authors did try to challenge this
corporative monopoly but without success. This was particularly true of
the forgotten author Le Pelletier who maintained that his privilege entitled
him to print and sell his own work.* Calling into question the legitimacy
of the corporative monopoly, he argued that writing was a form of labour
by which he earned his living, and as such it should be as free as any other
form of labour, such as agriculture. To prohibit authors from selling their
works denied them their means of subsistence as well as diverting them
from composing (new) works.” However, his arguments failed to convince
the Royal Council and Le Pelletier was condemned in 1700 for his violation
of the corporative monopoly.®

33  Dictionnaire universel (Rotterdam, 1690), see: ‘Privilege’.

34 G.Defaux, “Trois cas d’écrivains éditeurs dans la premiére moitié du xvi© siecle:
Marot, Rabelais, Dolet’, Travaux de littérature, 14 (2001), pp. 91 et seq.

35  See Article 14 of Lettres patentes du Roy pour le réglement des libraires, imprimeurs et relieurs
de la ville de Paris, Bibliothéque nationale de France, Manus. F¢s 22061, n° 69, reproduced
with an accompanying commentary in F. Rideau, ‘Book trade regulations and incorpora-
tion of the Parisian book trade (1618Y’, Primary Sources: ‘les auteurs des livres ou correcteurs
ne pourront avoir d'imprimerie ni presses, en leurs maisons ou ailleurs, pour imprimer ou faire
imprimer leurs livres, ni les vendre, ni faire afficher, sous leurs noms ou autres’.

36 About thislitigation, and for other examples, see Pfister, ‘L’auteur, propriétaire’,
pp- 113-9.

37 ‘Sil'on privoit les Auteurs de la faculté de vendre eux-mémes leurs Livres, ce
seroit leur Oter les moyens de subsister” et ‘les détourner de composer’. Le Pelle-
tier’s argument is reproduced in the Mémoire pour les Imprimeurs et Libraires de Paris,
Bibliotheque nationale de France, Manus Fgs. 22067, n. 156, f. 304.

38  Arrest du Conseil d’Etat du Roy du 27 janvier 1700, Bibliotheque nationale de
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1.2 The Incompatibility of Property and Publication

During the Ancien Regime, the written work was predominantly conceived
of as an action — an act of speech —and not as a thing. Drawing upon Roman
law principles, some lawyers regarded writing and paper as instruments
of speech — a conversation in vivo — such that the ownership of any text lay
with the owner of the paper or the parchment upon which it was written
and not necessarily with the author of the same.* Significantly, however,
other lawyers at this time expressly differentiated between the intellec-
tual work and the material upon which that work was written. In Frangois
Hotman’s commentaries upon Roman law, for example, he underlines that
the stories of Virgil are not to be confused with the paper upon which they
were written,* an idea that was developed in subsequent litigation. For
example, in 1583, in challenging a privilege obtained for the Corpus Iuris
canonici, Simon Marion, barrister for the Parisian booksellers, argued that
while the work could be reduced to a physical object, it was at the same
time a ‘spiritual thing’; for this reason, he continued, it should not be the
subject of an exclusive privilege, an argument that found favour before
the Royal Council.* Similarly, in 1610, Jean Corbin was successful before
the Parliament of Paris in suggesting that books consist “more in science
than in matter and merchandise’ and must consequently be free from any
taxes.*

France, Manus. Fgs. 22067, n. 160, f. 312.

39 See for example the observations of the sixteenth-century lawyer Frangois
Connan, drawing a distinction between painting and writing in this regard: Com-
mentarius Iuris civilis, Paris, 1553, tome 1, Lib. III, cap. VI, . 171, v. 1: "Hoc differunt,
quod pictura magis ad rerum uerarum naturaliumque similitudinem accommoda-
tur, ut eas oculis tanquam praesentes offerat: scriptura uero fatis habet, si animi
alterius cogitata nobis declaret, et nobiscum tanquam uiuo sermone colloquatur’.
For a more general discussion of the comments of the medieval jurists on these vari-
ous rules, see: Paola Maffei, Tabula picta. Pittura e scrittura nel pensiero dei glossatori
(Milan: Giuffre, 1988); Marta Madero, Tabula picta. La peinture et I'écriture dans le droit
médiéval (Paris: éditions de I'Ecole des Hautes Etudes en Sciences Sociales, 2004).

40  Commentarius in quatuor libros institutionum iuris civilis (Lyon, 1588), p. 125:
‘praetera charta non est pars historia Liuianae, aut carminis Virgiliani: neque quum
Virgilium nos habere dicimus, chartam in aliqua ipsius parte numerus’.

41  Plaidoyez de M. Simon Marion, Bibliotheque nationale de France, Manus. F¢s.
22071, n. 28, f. 62.

42 Plaidoyez de M* Jacques Corbin, Paris, 1611, chap. CXIII (Du privilége des Livres et
de I'Imprimerie), p. 348 (with the decision of the Parliament of Paris from the 25 Feb-
ruary 1610). Before Corbin, see also Cardin Le Bret, Plaidoyers dans CEuvres (Paris,
1689), p. 470, quatorziéme action (I'immunité des excellens ouvrages), with the deci-
sion of the Parliament of Paris from June 1596.
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More importantly perhaps, some explicitly sought to link the intellec-
tual work as an object of property with the author of that work. In 1545, in
a commentary upon Roman law, the lawyer Frangois Baudouin considered
that intellectual works were priceless treasures of human study and that,
as a result, if an author wrote upon paper or parchment that belonged to
another, then the author should be entitled to retain the work subject to
providing compensation to the owner of the physical material for the cost
of the same.® Some years later, Marion would go even farther with his well-
known assertion that: ‘by a common instinct, each man recognises every
other to be the master of what he makes, invents, or composes. The author
of a book is entirely its master’. In support of this idea, Marion developed
an argument by analogy, in which the concept of the property in the work
of an author finds a parallel in God’s dominion over his creation:

Even speaking in human terms of the greatness of God, and of His power
over the things He made, they say that the Heavens and the Earth belong to

Him, since they were created by His word, and that the day and the night

are His, since He made the light and the Sun. Such that by analogy, the
author of a book is entirely its master [...]*

However remarkable Marion’s plea may seem, it is important to qualify the
apparent implications of it. In the first place, in this particular litigation, the
author of the work — Antoine Muret — was already dead; indeed, Marion
was not pleading in support of the privilege, but was instead seeking its
annulment. In fact, the existence of authorial property here was an argu-
ment marshalled against the power of the State. Indeed, because divine
and natural laws obliged the king to respect the property of his subjects,
and, in this case, as the author had already made his work public, the king
could not reserve it again to someone else by granting a privilege in rela-
tion to the same. More importantly, according to Marion, the property that
an author enjoyed in his work ended with the publication of that work:

43 Justiniani Institutionem seu Elementorum libri quattuor, Paris, 1545, ad. 2, 1, 33:
‘nulla pateretur ratio, eam haberi vilis charti rationem, ut vel tuarum lucubra-
tionem inaestimabilem iacturam facere, vel eas aliis communicare cogaris [...] ergo
si meum carmen, historiam vel orationem (sacrosanctas et inaestimabiles hominis
studiosi divitias) in charta forte tua scripserim: satis erit me tibi tuae chartae pre-
cium solvere’.

44 Plaidoyez de M. Simon Marion, advocat en Parlement, Baron de Druy: plaidoyez sec-
ond, sur l'impression des CEuvres de Sénéque, revueués et annotées par feu Marc Antoine
Muret, Bibliothéque nationale de France, Manus. F¢s. 22071, n. 28; see F. Rideau,
‘Simon Marion'’s plea on privileges (1586)’, Primary Sources. About this argument by
analogy, see L. Pfister ‘L’auteur, propriétaire’, pp. 143-6.



126 Laurent Pfister

that is, after publication the work can no longer be regarded as private
property but rather belongs to everyone. The published work is conceived
as a gift made to the public,* and only a privilege — here referred to as the
‘right of patronage’ — granted by the State in the name of the public, and
within the context of a tacit social ‘contract’, can ensure remuneration in
exchange for such publication.*® This idea of a property limited by publica-
tion predominates almost until the end of the seventeenth century. In 1663,
d’Aubignac writes that when the printed copies had been sold, the author
or his bookseller ‘does not have any more the right to prevent the use’ of
the work “to all those which buy them [printed copies]; what is done can-
not be undone, say our customs, and what we make print is not any more
with us’. Each purchaser of a copy is an owner of work and “can use about
it with its will’.¥ And so, while some lawyers and barristers during the
sixteenth and seventeenth centuries did strive to conceive of the work as
a thing — and as one that belonged to the author of that work — this notion
did not extend to the published work; that is, during this period, property
and publication were considered to be incompatible.* It was not until the
eighteenth century that the published work began to be conceived of as
a property, a development that turned upon the integration of the author
within the system of royal privileges.

45 About the appearance of this unusual rhetoric, see Natalie Zemon Davis,
‘Beyond the Market: Books as Gifts in Sixteenth-century France’, Transactions of the
Royal Historical Society, 33 (1983), 69-88.

46  The author can release his book, ‘granting it the liberty enjoyed by all: this
may be accorded purely and simply, with no restriction of any kind, or with a res-
ervation, by a kind of right of patronage, that no other person may print it before a
certain time. Which is effectively a contract without a fixed name, mutually bind-
ing, since there is a fair obligation on both sides, the one not wishing to give to the
public his personal property, unless the public grant him this prerogative in return
[...]itis ungrateful to contravene the law of benefit, and to attempt to steal from the
public sphere something which the munificence of its creator has put there, in order
to appropriate it for oneself’; ‘Simon Marion’s plea on privileges (1586)’.

47  Troisieme dissertation concernant le poéme dramatique en forme de remarques sur la
tragédie de M. Corneille (Paris, 1663), p. 11-2. A similar testimony is offered by Rich-
elet who, in the same period, writes that “an author who gives to the public his work
gives it up and strips [the] property right’ (Dictionnaire de la langue francaise (Paris,
1690), see: ‘Plagiaire’).

48 This was an idea that continued to have some currency well into the nineteenth
century. Renouard, writing in 1838, considers that ‘to give and retain the thought is
impossible’. On the use, in the nineteenth century, of this argument concerning the
incompatibility of property and publication, see Laurent Pfister, ‘La propriété lit-
téraire est-elle une propriété? Controverses sur la nature du droit d’auteur au XIXe
siecle’, Revue Internationale du droit d’Auteur, 205 (2005), 116-209.
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2. The Integration of the Author within the System of
Royal Privileges

How does one explain the way in which the author — a figure initially on
the periphery of the privilege system — came to be regarded as the owner
of his intellectual work? The most direct explanation lies in the evolution
of the system itself. In this regard, it is ironic that the conceit of the author
as owner of his intellectual work was an invention of the Parisian book-
sellers, one designed to assist them in defending their privileges against
interference from both provincial competition and the State — a conceptual
Trojan horse employed to secure their existing monopoly of the market.
This re-imagining of the author — of the author as natural owner of his
literary property — also drew upon a number of other influences, and in
particular the rise of aesthetic and possessive individualism.* The attempt
of the Parisian booksellers to redefine the author in this way, however, was
not without controversy. Indeed, given the implications of this new concep-
tion of the author, it was inevitable perhaps that the provincial booksellers
would seek to contest it (2.1). Nevertheless, this new conception would
prove influential in shaping the reform of the privilege system in 1777 and
1778, an influence that would ultimately prove counterproductive to the
best interests of the Parisian booksellers (2.2).

2.1 The Author Re-Invented

During the second half of the seventeenth century, with the support of
monarchy,® the Parisian booksellers came to monopolise the French book
trade and, in attempting to bolster their dominance of the market, they
began to articulate the notion of the author as the natural owner of his
intellectual work. In two reports by Aubry, a barrister for the Parisian book-
sellers, the author is presented as the owner of any new composition, and

49 In this regard, as Frédéric Rideau has demonstrated, the evolution of liter-
ary property in France has parallels with developments in England at this time
(even if substantive differences between the two regimes remained); see Rideau, La
formation.

50 See for example the Arrét du Conseil privé du roi from 27 February 1665 (Extrait
des registres du Conseil Privé du Roy, Bibliotheque nationale de France, Manus. F¢s
22071, n. 107) which confirmed that the Parisian booksellers could obtain indefinite
extensions to their privileges for ‘new’ books (that is, books composed after the
invention of printing). See F. Rideau, ‘French Book Trade Regulations (1665)’, Pri-
mary Sources.
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it is from the author that the bookseller derives his rights.>* While this idea
was developed to support the arguments of the Parisian booksellers, it was
also one that was justified by the increasing professionalisation of writing
itself. Indeed, as Aubry noted, writing had ‘so to speak, become a trade
(métier) for earning one’s living’.%

In 1725 this construct of the author was taken a step further. In that
year, the monarchy altered its policy in relation to the book trade and com-
manded the revocation of all abusive privileges held by the Parisian book-
sellers.”® In response, the Parisian booksellers sought to challenge this order
by conflating their privileges with arguments that drew upon a theory of
natural and perpetual property rights acquired from the author as owner of
the work in question. This line of argument was developed by the lawyer
Louis d’"Héricourt in a memorandum drafted on behalf of the Parisian book-
sellers.”* He argued that the work and the exclusive right to print that work
were private properties, acquired naturally and originally by the author by
virtue of his intellectual labour, and that the author was free to sell his work
by contract such that the bookseller who bought it must ‘remain perpetually
owner’ of that work. In this way the booksellers sought to move the author
from the periphery to the centre of the legal regime regulating the produc-
tion and distribution of books. In short, this new conception of authorship
was being invoked by the booksellers to usurp the royal authority as the
true source of rights, with the role of the privilege relegated to one of simply
protecting the natural and perpetual right of literary property.

51 Aubry writes that, contrary to books that were common to all people, ‘the par-
ticular sorts include all the books which have been produced for the first time in this
Kingdom by the individual industry of a bookseller or by the labour of an author
who cedes to the latter his work and his right, in some way which the two of them
have agreed on Together’. He adds that “books of recent composition, produced by
the labour of a modern author or by the industry of a bookseller, are all the more
of private right [sont de droit particulier], given that no one else, apart from that
author or bookseller, could possibly claim any sort of property in them’. Mémoire
sur la contestation qui est entre les libraires de Paris et ceux de Lyon au sujet des privileges
et des continuations que le Roy accorde, Bibliotheque nationale de France, Manus. Fgs.
22071, n. 177, also registred in 22119, n. 21; see F. Rideau, ‘Memorandum on the
Opposition between the Parisian and the Provincial Booksellers (1690s)’, Primary
Sources.

52  About the professionalization of letters, see Viala, pp. 270-90; Roger Chartier,
‘Figures de l'auteur’, in Culture écrite et société. L'ordre des livres (x1v° — xvire siécle)
(Paris: Albin Michel, 1996), p. 51.

53  Arrét du Conseil d’Etat portant réglement sur le fait de la librairie et imprimerie, 10
April 1725, Bibliotheque nationale de France, Manus. F¢s. 22062, n. 41. Also repro-
duced in Isambert, 21, p. 287.

54 ‘Louis d'Héricourt’s Memorandum (1725-1726)", Primary Sources.
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Moreover, whereas during the seventeenth century an author’s “prop-
erty’ was tied to the physical manuscript, now the property in question
concerned the ‘text’ — the work itself, distinct from the manuscript, and
regardless of the fact that it had been published.” At the end of the sev-
enteenth century, the French lawyer Domat had drawn this distinction
between the text and the manuscript upon which it is written, asserting
that the author of a text — even of a letter — should be regarded as the owner
of the same.* But in France, as in England, it was the work of John Locke
that proved decisive in influencing this conception of literary property: if
the man is owner of his person and of his labour, then an author could eas-
ily be regarded as the owner of his spirit and of the fruit of his intellectual
labour.” In addition, this theory of possessive individualism intertwined
with an emergent discourse concerning the creative individual. The legiti-
macy of being a creator, long reserved to God,* and, during the Renaissance,
extended to some exceptional artists,” was in the eighteenth century more

55 For example, Louis d"Héricourt writes that ‘a Manuscript [...] is so much the
property of its Author, that it is no more permissible to deprive him of it than it is
to deprive him of money, goods, or even land since, as we have observed, it is the
fruit of his personal labour, which he must be at liberty to dispose of as he pleases’;
elsewhere, d’'Héricourt speaks about the “property of texts’; ‘Louis d’Héricourt’s
Memorandum (1725-1726)’, Primary Sources. See also the bookseller Michel-Antoine
David, author of the article ‘Droit de copie’, in Diderot and d’Alembert’s Encyclo-
pédie ou dictionnaire raisonné des sciences, des arts et des métiers, vol. 5: ‘Droit de copie,
terme de Librairie, c’est le droit de propriété que le libraire a sur un ouvrage littéraire,
manuscrit ou imprimé’. He added: “droit de copie, ce qui signifie proprement droit de
propriété sur l'ouvrage [...] s'il y a dans la nature un effet dont la propriété ne puisse
pas étre disputée a celui qui la possede, ce doivent étre les productions de ’esprit’.

56 ‘Itis sure that the master of paper won't become master of what is written, even
if it is a simple letter’ (Les lois civiles dans leur ordre naturel, Paris, 1727, Liv. 3, tit.
7, section 2, art. 15, p. 298). In another abstract, Domat distinguishes between the
intellectual work and the material upon which it is written (Les quatre livres du droit
public, Liv. 1, tit. 13, in Les lois civiles dans leur ordre naturel, le droit public et legum
delectus, 2, p. 98).

57  See for example Gerhard Luf, ‘Philosophisches Stromungen in der Aufkldarung
und ihr Einfluss auf das Urheberrecht’, in Woher kommt das Urheberrecht und wohin
geht es?, ed. by R. Dittrich (Wien: Manz, 1988), pp. 11-2; Diethelm Klippel, ‘Die Idee
des geistigen Eigentums in Naturrecht und Rechtsphilosophie des 19. Jahrhun-
derts’, in Historische Studien zum Urheberrecht in Europa, ed. by Elmar Wadle (Berlin:
Duncker et Humblot, 1993), pp. 125-6. About Locke’s writings, see Laura Moscati,
‘Un memorandum di John Locke tra censorship e copyright’, Rivista di storia del diritto
italiano, LXXVI (2003), 69.

58 See for example Ernst Kantorowicz, ‘La souveraineté de l'artiste. Note sur
quelques maximes juridiques et les théories de I'art a la Renaissance’, trad. L Mayali,
in Mourir pour la patrie (Paris: Presses Universitaires de France, 1984), p. 43.

59 In particular, Diirer and da Vinci; see for example Erwin Panofsky, ‘Artiste,
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readily extended to all men.®® At the same time, the concept of originality
assumed a new significance as an aesthetic criterion, especially under the
influence of the English writer Edward Young. Now, an author was able to
give free rein to his imagination and personality.*'

This merging of aesthetic and possessive individualism was invoked by
the spokesmen of the Parisian booksellers — Diderot in 1763, and Linguet in
1774 and 1777 — to forge the modern conception of the author.®* For Diderot,
the work originated within the spirit of the man of letters, within that which
makes the person an individual. And, as one’s person is understood to be the
first property of man, so too must an original work be considered to be the
property of the author.®® For Linguet the composition of a book was an act
of ‘true creation’; ‘if there is a sacred and undeniable property’ he asserted ‘it
is that of an author to his work’.** However, both Diderot and Linguet take
care to limit the property of the author to the particular ‘manner’ in which an
author might treat a topic or subject, thereby articulating an essential princi-
ple of intellectual property: the distinction between form and idea.®®

Savant, Génie. Notes sur la “Renaissance-Dammerung’, in L'ceuvre d’art et ses significa-
tions. Essais sur les arts visuels, ed. by M. et B. Teyssedre (Paris: Gallimard, 1993), p. 128.
60 In 1787 Ferraud notes that the verb is ‘strong with the mode: everyone became [a]
creator’ (Dictionnaire critique de la langue francaise, Marseille, 1787-8, see : ‘Créer’, p. 626 b).
61 Roland Mortier, L'originalité, une nouvelle catégorie esthétique au siécle des
Lumieres (Genéve: Droz, 1982), pp. 50 et seq.

62  See in particular Hesse, p. 114; Alain Strowel, ‘Liberté, propriété, originalité:
retour aux sources du droit d’auteur’, Journal des proces (1994), p. 7; Chartier, ‘Fig-
ures de l'auteur’, p. 51; Chartier, ‘Qu’est-ce qu'un auteur?’, p. 14. In relation to Eng-
land, see Mark Rose, Authors and owners. The Invention of Copyright (Cambridge:
Cambridge University Press, 1993), pp. 113-27. For commentary upon Germany, see
Martha Woodmansee, The Author, Art, and the Market. Rereading the History of Aes-
thetics (New York: Columbia Press, 1994), pp. 35-55.

63 ‘Indeed, what can a man possess, if a product of the mind, the unique fruit
of his education, his study, his efforts, his time, his research, his observation; if the
finest hours, the finest moments of his life; if his own thoughts, the feelings of his
heart, the most precious part of himself, that part which does not perish, that which
immortalises him, cannot be said to belong to him? What comparison can there be
between a man, the very substance of a man, his soul, and a field, a meadow, a tree or
a vine which, at the beginning of time, nature offered equally to all men, and which
the individual claimed for himself only by cultivation, the first legitimate means of
possession? Who has more right than the author to use his goods by giving or selling
them?” Lefter on the Book Trade, Paris (1763), Bibliotheque nationale de France, Manus.
Fcs (Naf) 24232, n. 3; see ‘Diderot’s Letter on the Book Trade (1763)’, Primary Sources.
64  Mémoire sur les propriétés et les privileges exclusifs de librairie, B.N., Ms. Fr. 22123,
n. 50, f. 224. See also the memorandum from 1777: F. Rideau, ‘Linguet’s memoran-
dum (1777)’, Primary Sources.

65 About this point, see for example L. Pfister, ‘L'ceuvre une forme originale. Nais-
sance d"une définition juridique (xviir® — xix® siécles)’, in Littérature et nation, actes du
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While careful to incorporate this distinction within their conception of
literary property, Diderot and Linguet were, nevertheless, presenting an
argument on behalf of the Parisian booksellers in support of a property in
a text lasting in perpetuity; it was one that the provincial booksellers were
keen to contest. The provincial booksellers’ spokesman, the lawyer Gaultier,
in a very important report,*® rejected the notion of literary property pro-
posed by Diderot and Linguet — a view that was also shared by Condorcet.””
Gaultier and Condorcet argued that, according to the common law, once
a work was published it no longer belonged to the author or to the edi-
tor of the work but to everyone. Instead, they presented a theory of social
contract in connection with a functional conception of the author. For them,
every human production originates within the community of ideas upon
which everyone can equally and freely draw for inspiration. According
to Condorcet, ‘the man of genius does not make books for the money’;
Gaultier adds that a man of genius is guided by the desire to educate and
instruct his fellow man. When he communicates his thoughts to society,
an author does so in exchange for the goods that society has already pro-
vided for him.® For this contribution to public instruction he will be able to
receive a reward — a privilege —but a privilege that is necessarily temporary
in nature. That is, it is for the king to limit the duration of these exclusive
privileges in order to preserve a public domain, a condition of competition,
the free circulation of ideas, and the progress of Enlightenment.

How did the monarchy react to this debate?

2.2 The Compatibility of Property and Privilege

From the middle of the eighteenth century, the king and his ministers
began to adopt a more favourable attitude to both authors and their legal

colloque Le plagiat littéraire, ed. by Hélene Maurel-Indart (2002), 245-68 (pp. 252-6).
66 Jean-Frangois Gaultier, Mémoire a consulter, pour les Libraires et Imprimeurs de
Lyon, Rouen, Toulouse, Marseille et Nismes, concernant les privileges de librairie et con-
tinuation d’iceux, Bibliotheque nationale de France, Manus. F¢s. 22073, n. 144; see
F. Rideau, ‘Gaultier’'s Memorandum for the Provincial Booksellers (1776)’, Primary
Sources.

67  Fragments sur la liberté de la presse (1776), in Oeuvres (Paris: Firmin Didot, 1847),
II, p. 253; see F. Rideau, ‘Fragments on the Freedom of the Press (1847)’, Primary
Sources. About Condorcet’s analysis see, in particular, Hesse, p. 111.

68 ‘Every man owes to society the tribute of his physical and intellectual abilities
in exchange for that which he receives from the other individuals who comprise
it. The man of genius, who communicates his ideas to society, is only returning, in
exchange, the product of those ideas that he has received from society’; see ‘Gault-
ier's memorandum for the provincial booksellers (1776)’".
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situation. For example, Malesherbes, Director of the Librairie, suggested
that writers should be free of the corporative monopoly.®” The inspecteur de
la librairie, Joseph d’Hémery, advocated the integration of writers within
the privilege system and in particular that privileges should be granted
exclusively to the authors for the duration of their life.”” Moreover, during
this time authors (and their heirs) also enjoyed some success before the
royal courts. Three such examples can be given. The first concerned the
dramatic author Crebillon. Prosecuted by his creditors, Crebillon argued
before the Royal Council of State that the remuneration accruing from his
literary works was not seizable by those creditors as it enabled him to live
and encouraged him to produce new works. The Council adjudicated in his
favour.”! Some years later, in 1769, another writer, Luneau de Boisgermain,
came into conflict with the Parisian booksellers. Accusing Luneau of ‘med-
dling in the book trade’, the booksellers secured an order for the confisca-
tion of several boxes of books that Luneau had arranged to have distributed
to various provincial booksellers; Luneau however was successful in hav-
ing the confiscation order overturned.” This case is particularly important
because Linguet, Luneau’s barrister, co-opted the theory of literary prop-
erty developed by the Parisian booksellers and turned it against the book-
sellers own best interests. Linguet argued that the author was the natural
owner of his work and that a royal privilege was simply a confirmation
of that authorial property; as a consequence, he continued, an author was
free to enjoy his property as he wished, a freedom which allowed him to
sell his work without regard to the booksellers’ corporative monopoly.” In

69  Chrétien Guillaume de Lamoignon de Malesherbes, Mémoires sur la librai-
rie. Mémoires sur la liberté de la presse, presented by Roger Chartier (Paris: Imprimerie
Nationale, 1994), pp. 160-1.

70 ‘Nottes que j'ai remises a M. Marin pour le mettre en état de faire les siennes’,
Bibliotheque nationale de France, Manus. F¢s 22073, n° 85. About this memoran-
dum, which consists of notes upon Diderot’s Letter on the book trade, see Pfister
‘L'auteur, propriétaire’, pp. 290, 294-308. About the testimonies of royal officers, see
also Birn, p. 155.

71 F. Rideau, ‘Crébillon’s Case (1749)’, Primary Sources.

72 Jugement rendu par M. de Sartine, Lieutenant Général de Police de la Ville,
Prévoté & Vicomté de Paris [...] Entre le Sieur Luneau de Boisjermain, et les Syndic
& Adjoints de la Librairie & Imprimerie de Paris, Bibliothéque nationale de France:
Manus. Fgs. 22073 n. 10; see F. Rideau, ‘Luneau de Boisjermain’s case (1770)’, Pri-
mary Sources.

73 Derniere réponse signifiée et consultation pour le Sieur Luneau, Bibliotheque Natio-
nale de France, Manus. F¢s. 22069, n° 7: “‘mes pensées, le manuscrit auquel je les con-
fie, sont encore plus a moi que ma maison ou mon champ. Ces biens par leur nature
étaient susceptibles d’une jouissance indivise: la politique seule en a restreint le
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the third example, from 1777, the Royal Council allotted to Fénelon’s heirs
a right to the works of the writer by asserting that the works are a ‘good
legitimately owned by the family’.”*

In spite of these judicial pronouncements — or perhaps because of the
attention that these decisions, as well as the opinions of administrators
such as Malesherbes and d’Hémery, had drawn to the situation of the
author — the monarchy reformed the privilege system with two decrees of
the Royal Council in 1777 and 1778,” the interpretation of which has given
rise to notable differences of opinion. Some historians, such as Carla Hesse,
refuse to see in these reforms the consecration of the author’s property;
instead she argues that under the 1777 decree the author was simply a con-
struction of an “absolutist police state’ — one designed to refute the concept
of literary property as a natural right, while at the same time reaffirming
the ‘absolutist interpretation of royal law as an emanation of the king’s
grace alone’.”® In my view, however, Hesse’s interpretation is incorrect. I
would suggest instead that these royal decrees do indeed give recognition

partage; mais mes idées a qui sont-elles? Qui peut sans mon consentement, préten-
dre en partager le domaine? [...] Y a-t-il un étre au monde qui puisse en revendiquer
la possession, ou la disposition exclusive, au préjudice de celui qui les a congues et
enfantées’. Réponse signifiée pour le Sieur Luneau, Bibliotheque Nationale de France,
Manus. F¢s 22069, n. 5, p. 29: ‘y a-t-il [une loi], peut-il y en avoir qui défende a des

propriétaires de se réserver I'administration de leur bien, de garder sous leurs yeux le produit
de leurs récoltes, de prétendre seuls au gouvernement des fruits que leur a procuré une

exploitation sage et bien entendue? Tel est précisément le cas d’'un homme de lettres

en général, quand il a fait les frais de 'impression de son ouvrage. Cet ouvrage en
manuscrit étoit son bien sans doute, il lui appartenoit exclusivement; quand il a

été imprimé, en vertu d'un privilege qui confirme encore cette propriété, a-t-il changé de

nature? [...] Ce livre, dont 'auteur peut se réserver la garde et la possession exclu-
sive quand il étoit en manuscrit, il peut donc aussi le retenir dans ses mains, méme

apres qu'il a passé sous la presse. Cette conduite ne viole pas la loi [...]. Tous usent
également de la prérogative accordée par le droit social et consacrée par les institutions

civiles d’entasser, autour d’eux, sous leur main, I'objet de leur propriété. L'auteur a

cet égard ne pourroit, sans la plus cruelle injustice, étre placé dans un rang différent
des autres propriétaires’. About this litigation and Linguet’s arguments, see Pfister,
‘L'auteur, propriétaire’, pp. 326-40; Rideau, La formation, pp. 132-4.

74  Following the expression used by the Bureau de la Chancellerie, an office com-
petent to consider litigation about privileges (Archives Nationales, E. 2533, n. 241).

75  Arrét du Conseil du 30 aotit 1777, portant réglement sur la durée des priv-
ileges, Isambert, 25, p. 110. See also Bibliotheque nationale de France, Manus. Fgs.
22073, n. 146, reproduced with accompanying commentary in F. Rideau, ‘French
Decree of 30 August 1777, On the Duration of Privileges (1777)’, Primary Sources;
Arrét du Conseil du 31 juillet 1778, portant reglement sur les privileges en librairie

et les contrefagons, Isambert, 25, p. 371.

76 Hesse, pp. 113-4, 129. See also Borchgrave, pp. 22, 33, and Dury, p. 279.
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to the concept of authorial property. In support of this reading, for example,
consider the letter addressed to the Académie Frangaise by the drafter of the
decrees, Miromesnil, the Keeper of the Seal. He writes that it appeared ‘fair
to him to consecrate in favour of men of letters a property on their intel-
lectual productions’, and also ‘to make them enjoy all the advantages able
to encourage their talent’.”” The property of the author here rests upon
two foundations, that of natural right and utilitarianism — it is both a just
reward for the labour of the author as well as an encouragement to create
for the benefit of all.

Miromesnil’s letter, however, does not explain why the decrees continue
with the operation of the privilege system instead of formally acknowledg-
ing the absolute nature of the author’s right. Influenced by physiocratic
economic theory,” and unwilling to hand over the control of the book trade
to the Parisian booksellers, the monarchy decided to confirm a perpetual
property in favour of authors and their heirs, while denying that property
to the booksellers. In this way, the retention of the privilege system ensured
that the State also retained a measure of control over the book trade in
general, while at the same time giving recognition to the primacy of an
author’s labour over the activities of a bookseller.”” As regards the latter, for
example, the preamble to the 1777 decree asserts that the author, on account
of his labour, ‘has a greater right to a more enduring favour’, whereas the
bookseller “‘may only expect the favour granted to him to be proportional
to his total expenditure and to the size of his operation’. Thereby, it seems
clear that the author’s right, opposite to the bookseller’s favour, is a private
right, founded of author’s labour, recognised by the power and prior to the
privilege.

The differentiation between the interests of the author and the book-
seller, as well as the nature of the rights enjoyed by the author under these
decrees, provides a significant contrast with the situation in England at this
time. For one thing, the 1777 decree acknowledges that an author enjoys a
right in his work prior to the grant of the privilege. Moreover, the author’s

77  Letter from 19 February 1778 addressed to the Académie francaise, in Laboulaye
and Guiffrey, pp. 627-8.

78  This economic theory was influenced by Locke’s theory of property, and
favoured the abolition of trade corporations; indeed, one year before the 1777
decree, the physiocratic minister, Turgot, had propsed in vain to have the corpora-
tions abolished. About the influence of physiocratic theory on droit d’auteur, see
Pfister, ‘L’'auteur, propriétaire’, p. 335.

79  See also Philippe Gaudrat, Propriété littéraire et artistique. Droits des auteurs.
Droits moraux. Théorie générale du droit moral, Jurisclasseur, fasc. 1210, 2001, n/ 11.
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right acknowledged is the property of the privilege, the propriété de droit,
and thereby the property of the intellectual work itself.** Also, the duration
of the author’s creative labour is perpetual in nature, granted for the benefit
of the author and his heirs.® Moreover, under the influence of the physi-
ocrats, the right secured to the author as the owner of the work is a right to
use and enjoy that work; that is, the author was entitled to ‘sell that work
in his own home’, regardless of the corporative monopoly of the Parisian
booksellers.®

In addition, the decree of 1778 provided that an author might contract
with a bookseller to publish his work and still retain control over this work.
That is, the author could delegate the printing and sale of his work to a
bookseller without losing his property therein.® That the contracts between
an author and bookseller might be regulated in this way was suggested
by Linguet in his pleas for Luneau,* and anticipates, to a certain extent,
the approach that Kant would later adopt.®® Should, however, the author
actually transfer his privilege to a bookseller then, under the 1777 decree,
the duration of the privilege, as a result of that transfer, would be reduced
to the life of the author.® Entitled only to these temporary privileges, the
booksellers were relegated to the role of simple intermediary between the
author and the public — the result of a concerted effort on the part of the
monarchy to undermine the monopoly which the Parisian booksellers had
previously held over the book trade, and to encourage increased public
access to more affordable works.*

80 This recognition of author’s property was subsequently confirmed by another
decree of the Royal Council from 1786 in favour of musicians (expressly recognis-
ing the ‘property rights” of musicians). This decree is reproduced with and accom-
panying commentary in F. Rideau, ‘French Decree on Musical Publications (1786)’,
Primary Sources.

81 See the Preamble and Article 5 of the Arrét du Conseil du 30 aofit 1777 portant
reglement sur la durée des privileges, Isambert, 25, p. 110.

82 Ibid.

83 Article 2 of Arrét du Conseil du 31 juillet 1778, portant reglement sur les priv-
ileges en librairie et les contrefagons, Isambert, 25, pp. 371 et seq.

84  Réponse signifiée pour le Sieur Luneau, Bibliotheque Nationale de France,
Manus. Fgs. 22069, n° 5, p. 14: ‘Lors méme que ces Marchands font imprimer ou
vendent des livres en leur nom en apparence, ils ne sont encore que les représent-
ants, les mandataires de ’homme de lettres dont ils ont acquis les droits’.

85 See for example F. Kawohl, ‘Kant: On the Unlawfulness of Reprinting (1785)’,
Primary Sources.

86  Article 5 of the Arrét du Conseil du 30 aotit 1777 portant réglement sur la
durée des privileges, Isambert, 25, p. 110.

87  Arrét du Conseil du 30 aofit 1777, portant réglement sur la durée des priv-
ileges, Preamble and Articles 1 to 4, 6 et seq. The preamble sets out that ‘a regulation
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3. Conclusion

Within a century, under the combined influence of various factors — legal
and economic, social and cultural — the author passed from the periphery
to the centre of (or at least to a very comfortable place within) the privilege
system. Moreover, the idea that the intellectual work was the private prop-
erty of the author, property which would survive publication, was also
admitted. However, both of these developments were contested at the time,
and both were vulnerable to forthcoming changes within the legal regime.
In 1789, the subtle balance that the royal decrees had established between
the interests of the author, the bookseller, and the public, was shattered
with the abolition of the privilege system. With the Revolution, the debates
on the nature and duration of literary property were revived with an even
greater intensity. Extreme positions were adopted by those, on the one hand,
who claimed that any property in a work ended with its publication, and
by those, on the other hand, who sought to reassert the absolute control
over a work formerly enjoyed by the old corporations. Between these two,
more moderate proposals emerged. Panckcoucke, for example, favoured
the adoption of the English Statute of Anne.® Sieyes, by contrast, advocated
a property right that came to an end shortly after the author’s death, and
it was, in the end, the proposals of Sieyes that would be enshrined in the
two laws of 19 January 1791 (concerning dramatic perfor