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Editorial note

Transliteration and glossary

As for the transliteration of Arabic terms, the authors of each chapter
have followed their own rules regarding the use of diacritical symbols.
In the introduction and conclusion I have not used any diacritical sym-
bols, following for example The Oxford Dictionary of Islam. This means
that shari‘a will appear as ‘sharia’. For the meaning of non-English,

mainly Arabic, terms, please refer to the Glossary in the back of this
book.

Detailed tables of contents

Please note that this book does not contain an index. The clear-cut
structure of the chapters combined with the detailed tables of contents
at the start of each country study are believed to provide sufficient gui-
dance to the reader.

Tables

The tables in this book, other than those where a source is explicitly
mentioned, have been composed by the editor and are based on conclu-
sions drawn by the individual authors. The tables serve to allow the
reader to compare countries on specific themes or issues. The tables
can be found in the Chapter 1, Chapter 14 and in the Annexe.



Preface

In 2005 a reputed American human rights institute, Freedom House,
published a book entitled Radical Islam’s rules. The worldwide spread of
extreme Shari’a law. The book argues that since the 1980s Muslim coun-
tries have started replacing their laws with extreme and barbarous ‘sha-
ria’. On the basis of seven country studies it claims that sharia, as it has
been applied in those countries, undercuts legal systems, frequently
employs cruel punishments, threatens Muslims who are not part of the
dominant group, and reduces women to secondary status. All states,
where such laws have been imposed, it says, produce terrorism
(Marshall 2005: 15). In the foreword former CIA director James
Woolsey promises: ‘We will win this current long war [...] by defeating
the Islamist ideology.’

While Freedom House thus advised the United States government to
wage war against the Islamist ideology in general and against the forces
that supposedly promote sharia in particular, the same problem became
the subject of a research project undertaken by an institute in another
Western country, based in The Hague in the Netherlands — one which
would eventually lead to this book. The Scientific Council for State
Policy, a think-tank of the Dutch cabinet (WRR, Wetenschappelijke Raad
voor het Regeringsbeleid) consulted me in 2003 about the possibility of
carrying out a study on sharia. This project would be the third in a ser-
ies of projects concerning Islam. One stemmed from an inquiry by my
colleague Erik-Jan Ziircher about whether EU accession of Turkey
would be problematic, because of the fact that most Turks are Muslims.
The other sprang forth from a study by another colleague, Nasr Abu
Zayd, about reformation of Islamic thought.

The WRR was obviously concerned about deteriorating relations be-
tween the West and the Muslim world and had questions about the sup-
posedly increasing role of extreme sharia in the Muslim world. Is sharia
really a fixed set of norms that applies to all Muslims as their supreme
rule? Do we see an Islamist subversion of national legal systems? Has
the legal status of women indeed deteriorated, and have inhuman pun-
ishments, such as stoning and hand-cutting, become common practice
throughout the Muslim world? Have conservative religious scholars be-
come the key decision makers instead of elected politicians? And,
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finally, is it really true that in the last 25 years legal systems in the
Muslim world have been islamised and moved away from human
rights, democracy, and the rule of law?

At the time of the start of the WRR projects, Islam had become a ma-
jor issue in Dutch politics. Had it hitherto been regarded as a world re-
ligion with its good and bad sides like any religion, since the late 1990s
maverick politicians had risen to prominence by calling Islam ‘back-
ward’ (Pim Fortuyn, Ayaan Hirsi Ali) and its Prophet ‘a paedophile’
(Hirsi Ali). Likewise, filmmaker and columnist Theo van Gogh, before
he was brutally murdered by a Moroccan fundamentalist, wrote consis-
tently about Moroccan immigrant Muslims as ‘the goatfuckers’ or ‘the
fifth column’. He depicted the mayor of Amsterdam Cohen, admired
by many for his capacity to bridge and unite, as soft and naive, and
even called him a ‘Nazi-collaborator’. The heated atmosphere in the
Netherlands during the years after 9/11 has been captured well by Ian
Buruma in his book Murder in Amsterdam. The WRR research projects
on Islam were to take place in turbulent conditions and could count on
sharp criticism, regardless of the results.

Academic research about sharia is usually concerned with studying the
classical sources of sharia, notably the figh-books in which Islamic scho-
lars discuss cases and the application of rules and principles. The focus
of such studies is often on the past, on the heyday of sharia, when it
was the living law, developed and maintained by religious scholars
throughout the Muslim world. However, [tjo practice law in the mod-
ern era is to be an agent of the state’ (Hallaq 2009: 549). The main is-
sue at present has become the incorporation of sharia into state law.
Which aspects? What exactly? To what extent? Where? When? How?
Why? These questions formed the foundations for this study.

A study of this kind seemed to perfectly fit in with the research tradi-
tion of the Van Vollenhoven Institute of Leiden University, where since
the 1980s my colleagues and I had been studying law and governance
in developing countries. Some of the legal systems we had focused on,
happened to be situated in Muslim countries, for example Indonesia,
Egypt, and Morocco. In the academic domain of ‘law, governance and
development’, which dates back to the study of colonial law and admin-
istration, we employ an interdisciplinary tradition, combining legal and
social science approaches with language, culture, and history. During
thirty years of research, I had become aware of the longstanding politi-
cal tensions and legal problems surrounding the position and role of
sharia within national legal systems. This concern was shared by my
colleagues at the School for Oriental and African Studies in London,
whose help has proven essential for the undertaking of this project.
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On a more personal level, I observed a stark contradiction between
what I experienced during in-country field research and what was con-
sidered public opinion in the West. With my wife Marileen, a medical
anthropologist, I spent years living in Muslim areas, in the mid 1970s
near Lucknow, a centre of Shia religion in North India, in the early
1980s in a village in rural Upper Egypt, and ten years later, with our
three children, in an urban kampong on the outskirts of Bandung,
Indonesia. We had developed personal relations with hundreds of
Muslims of many different backgrounds. After 2001, back in the
Netherlands, dominant discourses and media reports began to stereo-
type Islam, Muslims, and sharia in a consistently negative manner.
Disturbing news and images related to sharia came in not only from
Saudi Arabia, Iran, and Afghanistan, but also from Indonesia, Egypt,
and Morocco, countries that had previously been regarded as ‘moder-
ate’. It seemed that there was a consistent emphasis in the media on
horrifying events happening in the Muslim world, whilst developments
in other parts of the world were ignored or paid minimal attention to.

In late 2003, the project started. The first challenge was the selection
of countries: in order to cover a considerable, representative part of the
Muslim world, I set out to select a number of countries, which together
would constitute about two-thirds of the world Muslim population.
Next, the selection of countries needed to represent the Muslim world
in all its variety, i.e. a wide regional spread; a full range of secular, mod-
erate, and orthodox regimes; and a collection of rich, middle-income,
and poor countries, etc. It was decided that the project would focus on
the following regions and countries. In North Africa and the Middle
East the WRR and I selected five countries, namely Egypt, Morocco,
Saudi Arabia, Sudan, and Turkey. The three countries selected in
Central and South Asia were Iran, Pakistan, and Afghanistan. In
Southeast Asia we opted for Indonesia and Malaysia. And finally,
Nigeria and Mali were to represent Sub-Saharan West Africa.

The second challenge consisted of finding authors with sufficient ex-
pertise in the law and the socio-political context of the country con-
cerned, who could provide impartial and objective analysis. They
needed to be willing to participate in a collaborative research undertak-
ing about a hotly contested issue with an uncertain outcome. I feel pri-
vileged to have collaborated with over a dozen authors, who share a
longstanding commitment to the study of law and society. All were
asked to adhere to the same format, both in terms of subjects as well as
historical periods. Much to my relief, they were all willing to go along
with the proposed outline.

In 2006 the findings and recommendations of this research were
published in three volumes." These books, like other WRR studies, were
written in Dutch to serve a Dutch audience. However, given the nature
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of the subject matter and the diverse backgrounds of the authors, an
English language version had to appear. In 2007, we began work on
this book. A few new authors joined the team. We took the time to dis-
cuss, revise, and rewrite. All authors fastidiously updated their country
studies through to early 2010.

The conditions which gave impetus to this project in 2003 have not
changed. Since 9/11 the West has been overcome with ‘[njegative stereo-
types of Islamic law as inflexible, arbitrary, and discriminatory and of le-
gal institutions as oppressive, coercive, and incompatible with democ-
racy’ (Hirsch 2006: 168). In Europe, people’s fear of terrorist attacks is
combined with an anxiety related to signs of islamisation of their own
society. Consequently, Europe has seen the rise of new anti-Islam poli-
tics, led by populist leaders, such as the Dutch parliamentarian Geert
Wilders. Declaring Islam to be the root cause of world problems and
depicting sharia as a backward, medieval law has given him and his col-
leagues enormous popularity and electoral success.

Politicians, such as Wilders, have close connections with a network
of publicists and academics, both in Europe and the United States, who
have embraced versions of Huntington’s clash of civilisations theory, as
well as the late work of Bernard Lewis. Huntington had suggested al-
ready in the late 1990s that Western civilisation is threatened by
Islamic civilisation. In his view, the rule of law, which he describes as a
cornerstone of Western civilisation, has come under threat whilst the le-
gal systems of Islamic countries are being increasingly islamicised
(Huntington 1998: 116). In the aftermath of 9/11, Lewis produced sev-
eral short books in which he argued that ‘almost the entire Muslim
world’ can be seen as a ‘failure of modernity’ (Lewis 2003: 97). He
claimed that Muslims recognise sharia as the highest and only norm,
and that for them the state is nothing more than an expression of reli-
gion (2002: 100).

Whatever may be true of these statements, Lewis, his European epi-
gones, and the neo-conservative architects of Bush’s foreign policy,
found welcome support in the writings of a few ex-Muslims who had
migrated to the West and found a new mission in warning against
Islam. For example, Ibn Warraq, author of the much-cited book Why I
am not a Muslim (1995) stated: ‘The truth of the matter is that Islam
will never achieve democracy and human rights if it insists on the ap-
plication of the Sharia.’

While the man in the street in the West believes such allegations to
be hard facts, most internationally reputed scholars of Islamic law
would argue the opposite. It is a mystery that their solid and thorough
work on sharia has hardly been able to counter the abovementioned
alarmist, confrontational discourse about sharia. Perhaps this is because
academic writing remains nuanced and specialised, — often dealing only
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with particular aspects or particular countries —, whereas alarmist
claims about the rise of extreme sharia are rather absolute and general,
always referring to Islam as a whole and to ‘the Muslim world’, thereby
making it difficult to refute their arguments.

In sum, there is a gap, which I hope this book will be able to fill at
least partly. It presents a new collaborative effort to lay the groundwork
for the analysis of a major question, which will continue to engage
many minds and rouse high emotions, both in the Muslim world as
well as in the West. How can sharia-based law exist as an integral part
of rule-of-law-based national legal systems?
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1.1 Theme, purpose, and approach

What this book is about

This collaborative study intends in the first place to explore the incor-
poration of sharia-based" rules in national legal systems. It tries to an-
swer pertinent questions about islamisation of law throughout the
Muslim world: Where? When? To what extent? How? Why? The fact
that since the 1970s a number of Muslim countries, notably Iran,
Pakistan and Sudan, have followed this course has been a cause for con-
cern, both in Muslim countries and in the West. It has suggested a side-
lining of modernising groups, weakening of the legal positions of wo-
men and religious minorities, and a return to cruel corporal punish-
ments. One can hardly avoid the impression that islamisation of law
equals disrespect for the rule of law and human rights. Yet, the discus-
sion about these developments is hardly based on actual facts; rather, it
is filled with controversy, speculation and all sorts of prejudices.

This book provides a factual and comparative overview of the role
and position of sharia-based law in the national legal systems of twelve,
representative Muslim countries. Each country study consists of two in-
terrelated parts. The first part of each chapter describes the history of
how the present legal systems of Muslim countries have been shaped
by socio-political developments. It records major changes in governance
and law, tracing in particular the role of Islam and sharia in this pro-
cess. The second part presents the actual legal situation and shows to
what extent national legal systems have or have not distanced them-
selves from the tenets of ‘classical sharia’ (see 1.2 below); these sections
also address the compatibility of these systems with the rule of law and
human rights (see 1.4 below). The country studies focus on those areas
of national law, where the introduction of sharia has caused most con-
cern, namely constitutional law, family and inheritance law, and crim-
inal law.

Purpose and perspectives

This book does not only offer a wealth of data, it also employs a set of
conceptual perspectives, or frames, in order to forge the data into a use-
ful body of knowledge.

Through our first frame, we look at a particular country and its na-
tional legal system, for we can only start to understand the relationship
between sharia and national law by looking at countries individually.
Therefore this book is in the first place a repository of country-based
knowledge. In addition, this frame also serves as a tool to gain insight
into the broader picture of ‘the Muslim world’. The first frame is
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further explained in 1.3 and 1.4. Preliminary results are presented in
the concluding chapter in 14.4.

Our second frame is thematic: the book focuses on what are probably
the four main concerns that have arisen and dominated the political de-
bate about sharia-based law over the last few decades. Those concerns
are the alleged supremacy of sharia, the status of women, degrading
punishments, and human rights. In this aspect, the book differentiates
itself from similar collections which usually focus on one single theme,
either constitutional law, or women, or criminal law, or human rights.
This frame is explained in 1.3, and results can be found in 14.3.

Our third perspective is historical. We look at how the relationship
between sharia and national law has evolved since 1800, with a focus
on the twentieth century, and following developments until the present
day. This is explained below in 1.6; results are summarised in 14.2.

Our fourth perspective is governance. It regards the relationship be-
tween sharia and national law essentially as a major challenge for each
state, i.e. to form and apply the main rules for a stable, prosperous, and
just society, interacting with major political players and social groups.
Section 14.5 reflects on governance aspects.

The fifth frame of this book addresses the struggle between ‘moder-
ates’ and ‘puritans’ in each country and in the Muslim world at large;
this dichotomy plays a crucial role in the discussion on factors that in-
fluence the relationship between sharia and national law. The points of
departure of both ‘camps’ are explained in 1.5. Going beyond this di-
chotomy, the study will show that the ideological-religious spectrum is
influenced by a number of other (f)actors adding to the complexity of
the picture.

The sixth perspective is normative pluralism. It positions sharia as
one of the normative systems that have had an impact on the people
and states in the Muslim world. It is a fact that customary law, colonial
law, foreign law, and international law, including human rights law,
have also exerted significant influence on the development of national
law and local legal practices until this very day (see 14.5).

This multiplicity of frames allows the book to be used for several pur-
poses and by various readerships. The study enables country-by-country
comparison, whilst at the same time all periods, governance contexts,
areas of law, concerns and issues can be compared. In addition, the
book may help in developing a realistic overview of the problem as a
whole. It strives to appeal to students of law, of history, of governance,
and of Islamic studies. It also aims at informing decision-makers and
observers in the field of foreign policy and international relations, for
whom our assessments of the (in)compatibility of sharia-based law with
the rule of law, including human rights, may be useful. And finally, it
may serve to counterbalance the image of sharia as depicted by the
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constant stream of media reports and the alarmist responses which are
mentioned in the preface of this book. Perhaps reading this book will
help to put things in perspective.

Approaches chosen

The focus of this book lies on the contemporary legal systems of twelve,
predominantly developing countries with clear Muslim majorities.> The
book certainly does not pretend to be a major book about sharia as
such. There are excellent works by renowned authors such as Hallaq
(2009), Viker (2005), or the earlier generation of Coulson (1964) and
Schacht (1964), who focus on sharia — or Islamic law — itself. They do
so mostly from a historical perspective, usually dealing with recent de-
velopments only briefly at the beginning or end of their studies. They
explore the issues of the formation and theory of sharia, its methodolo-
gies, and its prescriptions, in great detail. There is also a rich selection
of literature about particular aspects of sharia, on Islam and constitu-
tional law, Islam and human rights, the status of women and family
law in the Arab world, Islamic criminal law, Islamic courts, etc.

In contrast, this book looks at the processes of incorporation of sharia
in national legal systems from a socio-legal perspective. This means that
the authors do not only describe the contents of the law, but also try to
shed light on the formation and functioning of law in context. One of
the strong points of socio-legal scholarship is its capacity to distinguish
law from social reality, ‘law in the books’ from ‘law in action’, text from
context. This is important because it is precisely in this border area that
confusion and contestation about sharia have often originated.

As for the historical parts of the respective country chapters, the
authors have identified longitudinal and recent trends. In the sections
about recent history (1985 to the present) they pay particular attention
to governance contexts, facilitating our understanding of why actors
made certain decisions. Thus we have looked at law as a reflection of
political and social forces and values that have evolved over time in par-
ticular societies.

The study’s focus on national laws raises questions about its rele-
vance, such as: Do these laws really matter to ordinary people? How do
these laws relate to the local social realities of justice seekers? Several of
the chapters refer to studies in legal anthropology about the interaction
between citizens and legal institutions. I regret that the scope of this
project did not allow more space to the authors, some of whom are in-
deed social and legal anthropologists, to go down to the grassroots level
and present local case studies. Still, you may notice that much of their
writing is informed by first-hand knowledge of local developments. In
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this way, the book tries to link law not only to history and governance,
but also to society at large.

The term ‘Muslim countries’ in this book is used merely to describe
the setting. It does not imply any social, political, or legal characteristic,
and has no explanatory value. The term ‘developing countries’ is more
important in this respect. The countries in this book are often societies
that face serious development problems. Not only do many developing
countries suffer from insecurity, economic stagnation, poverty, injustice,
and a lack of quality education and proper health care, they also see
first-hand that their traditional rural societies are falling apart in the
face of rapid urbanisation. Breakdown of social control in such transi-
tional societies has led to a rise of social ills common in almost every
country in the world — crime, prostitution, drug abuse, drinking. Often
socio-political conditions are not conducive for national law and govern-
ance to take over the full and effective regulation of society. Corruption,
lack of resources, and other inefficiencies appear to be endemic.

The approach taken in this study fits within the academic domain
that addresses the formation and functioning of legal systems of devel-
oping countries and their contributions to governance and develop-
ment, which at a number of universities worldwide is now called Law,
Governance, and Development (LGD) studies. The impetus for the
study at hand stems from that intellectual tradition. LGD studies have
their roots partly in the studies of colonial law and postcolonial law.
Generally, LGD studies is regarded as part of the broader category of so-
cio-legal studies, which combines the study of law with the legal specia-
lisations of other disciplines.?

Many LGD case studies have drawn gloomy conclusions about the ef-
fectiveness of national law in Asia, Africa and Latin America, about in-
justices and the lack of ‘real legal certainty’. Explanations often refer to
the colonial heritage of legal pluralism, the imbalance of political power,
uneven economic conditions, and/or legal and institutional weaknesses.
These explanations differ considerably from an approach, which mainly
points at the islamisation of law as the root cause of injustice and fail-
ing legal systems in the Muslim world. Such approach has become
fashionable among some islamologists and philosophers, who consider
Koranic verses as the unchangeable, uniform, normative essence of
Muslim thought and behaviour. In contrast, socio-legal scholars focus-
ing on the interaction between law and social context, are prepared to
observe change, and diversity, both in legal texts as well as in social
practices.
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1.2 Sharia incorporated

Conceptualisation of sharia and Islamic law

This book will often refer to the term ‘sharia’. Like its counterpart
‘Islamic law’ the term ‘sharia’ is surrounded with confusion between
theory and practice, between theological and legal meanings, between
internal and external perspectives, and between past and present
manifestations.

According to Islamic jurisprudence, theology and historiography, the
rules of sharia are based on the revelation by God of his plan for man-
kind to the Prophet Muhammad until his death in 632 (Viker 2005:
20). In order to interpret God’s will from the available sources, religious
scholars developed Islamic jurisprudence (figh) from the eighth century
onwards. The scholars (ulama) put God’s revelation into effect, drafting
a scientific, legal corpus of behavioural rules. Notably, in the first two
centuries numerous scholarly figh-books were filled with case studies
and rules. From the outset, many differences of opinion cropped up,
for example disagreements over the sources of sharia, its unchanging
character, its scope, and its validity ‘as law’. Some of the authors, such
as Al-Hanafi, Al-Maliki, Al-Shafi'i and Al-Hanbali gained great influ-
ence. Their names were given to different figh-schools, which came to
represent ‘the dominant opinions’ of what we may call ‘classical’ sharia,
especially since two centuries later Muhammad’s ‘gate to free interpre-
tation (ijtihad) was closed’.*

The profession of the Muslim scholars who, thus, studied and devel-
oped the sharia, has always been a mixture of what we nowadays would
call theologians and jurists. In Arabic those among the ulama, who spe-
cialise in Islamic jurisprudence are referred to as faqih (plur. fugaha, ex-
pert of figh, jurist, or ‘legal’ scholar). They may work as a scholar and
teacher in a seminary, as a mufii (the one who issues fatwas or legal opi-
nions about what rule of sharia applies to a particular case) or as a
judge (gadi).’ The broader category of ulama, is usually translated as ‘re-
ligious scholars’, or just ‘scholars’. While in this book different authors
use all of these terms sometimes in different ways, in the introduction
and conclusion of this book I will refer to the ulama as ‘scholars’.
Islamic law has often been said to be a law of scholars, as opposed to ci-
vil or continental law, which is often regarded as law-maker’s law, and
common law, which is supposedly judge-made.

It has been the perennial objective of Islamic scholars to discover and
develop ‘the sharia’ as a concrete body of rules and principles.
Common people used to consult the scholars, asking them what ‘the
sharia’ would prescribe in a particular case. Meanwhile, the many
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differences in interpretation between, for example, Sunnis and Shiis,
and between the different schools of law, are obvious. Scholars who stu-
died Islamic jurisprudence have explained the diversity as a result of its
open, discursive character, which should help to bridge the gap between
the divine abstract source and the variety of human behaviours and con-
texts to which it should apply. There seems to be agreement among
modern scholars about the very diversity of sharia itself. Viker (2005: 1)
states in the introduction to his history of Islamic law:

There is no such thing as a, that is one, Islamic law, a text that
clearly and unequivocally establishes all the rules of a Muslint's
behaviour. There is a great divergence of views, not just between
opposing currents, but also between individual scholars within
the legal currents, of exactly what rules belong to Islamic law.
The jurists have had to learn to live with this disagreement on
and variety in the contents of the law.

Likewise, another scholar of Islamic law, Peters (1997: 260) wonders if
sharia is a legal system at all ‘[...] because such a diversity of opinions
exists next to one another [and] [eJven within the schools of law there
are often differences of opinion’. The rules of sharia are not unambigu-
ously laid down in the law, but rather they are formulated in scholarly
explorations or, as Peters states, ‘in a continuous debate with their pre-
decessors and colleagues’ (ibid: 260, translation by JMO). Fuller (2003:
57), a senior political observer, for instance, states:

There is no one Sharia but rather many different, even contest-
ing ways to build a legal structure in accordance with God’s vi-
sion for mankind. A single Sharia doesn’t exist. It is not a book
that one can purchase. It is shaped, and interpreted by humans’
differing understanding of what the Qur'an and the Prophet’s
life and experience mean.

Yet, we face the problem that many people — from ‘puritan’ Islamists to
their Western critics — continue to assume and propagate that the sharia
is a uniform thing, a fixed set of norms that is binding upon all
Muslims, regardless of where they live, and which cannot be moder-
nised, because it is ‘divine and unchangeable’. Indeed, many nations,
groups, and individuals use the term sharia to present their interpreta-
tion as the definitive divine law. How then can this idea of a fixed, un-
changeable sharia, deriving from Islamic theology, be consonant with
the social reality of widely diverging interpretations of sharia, or, as
Fuller and others suggest, of a diversity of ‘sharia’s’® A realistic solution
starts with the acknowledgment that the manifold ways in which law-
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makers, judges, religious scholars, academics, and others refer to the
sharia, should be analysed and categorised. In the course of this project
it has proven useful to discern four distinct ways in which the term
sharia is used, namely as divine abstract sharia, as classical sharia, as
historically transferred sharia, and as contemporary sharia.

First, divine, abstract sharia: this is God’s plan for mankind and as
such contains the rules for good order and human behaviour that
should guide his religious community. The existence of this divine, ab-
stract sharia is accepted as a fact by all devout Muslims, ‘moderate’ or
‘puritan’ (see 1.5). Before it can be applied in practice it needs explana-
tion and elaboration by scholars. Al-Azmeh (1993: 12) has considered
the implications of this abstract meaning of sharia for the debates sur-
rounding islamisation of law, noting that:

Islamic law is not a code. This is why the frequently heard call
for its ‘application’ is meaningless, most particularly when calls
are made for the application of sharia — this last term does not
designate law, but is a general term designating good order,
much like nomos or dharma [...].

Secondly, classical sharia: this is the corpus of rules, principles, and
cases that were drawn up by figh-scholars in the first two centuries after
the Prophet Muhammad. Sharia, in this sense, is concrete and refers to
the classical writings of leading scholars and the early commentaries on
them. As such, classical sharia necessarily bears the traces of how reli-
gion, society, and politics were experienced in particular parts of the
world more than a millennium ago.

Thirdly, historically transferred sharia: this includes the whole body of
interpretations developed and transmitted throughout a history of more
than a 1,000 years across the Muslim world, from the alleged closure of
the gate of free interpretation to its reopening in the nineteenth century,
and up to the present day. The notion of historically transferred sharia
encompasses an immense, full spectrum of considerations and ideolo-
gies — ranging from personal beliefs to state ideology, from living law to
formal positive law, from moderate to ‘puritan’ interpretations. While
classical sharia, as taught and interpreted by mainstream, conservative
religious scholars, has been the main point of reference in most
Muslim countries, certain modernist scholars have seen and seized op-
portunities for smaller and larger reforms of sharia. Usually, though
not always, they did so on the basis of the classical religious sources
and commentaries. This was especially so in the nineteenth and twenti-
eth centuries when many interpretations of the classical sharia were in-
troduced as reforms of the national legal systems of Muslim countries,
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including, for example, throughout the Ottoman Empire and in Egypt,
Iran, Afghanistan, and Pakistan.

Lastly, contemporary sharia: this concept of sharia refers to the whole
of principles, rules, cases, and interpretations that are actually in use at
present throughout the Muslim world. Contemporary sharia has be-
come a vast, fragmented, and dispersed mass. Ideas travel ever faster
following domestic and international migration, the missionary (daqwa)
movements since the 1970s, and the use of journals, radio, television,
and the Internet. While governments, institutes of higher religious edu-
cation, and mass movements all promulgate and publish their own ver-
sions of sharia, individuals and study groups around the world seek
their own preferred scholars to instruct them about the prescriptions of
‘the sharia’.

Hopefully this fourfold distinction will help the reader, when coming
across the term sharia in this book, to understand from its context
which notion of sharia is actually meant. It may also help to recognise
those instances in which different meanings of sharia are conflated,
such as in the famous phrase ‘introducing the sharia’. Some authors,
also in this volume, use the term sharia mainly for the divine sharia,
which is abstract and general. They call the other three — all results of
human activity — figh.

Sharia incorporated

The title Sharia incorporated is meant to catch the essence of the twelve
stories that make up this book.® In all Muslim countries of old sharia
has been regarded as a divine plan. To be applicable and practical, how-
ever, the principles and rules of sharia must be interpreted and laid
down. This has always raised vital questions, such as: Who will do this?
When and where? To what extent? How? And with what purpose? Will
there be a check on this power? What if people do not agree? Initially,
as indicated above, religious scholars performed this task, and often
with a considerable degree of autonomy from the rulers. That situation
has changed notably since the early nineteenth century, when the world
was gradually divided up into independent states.

States by definition consist of institutions that are supposed to have
the authority to make and enforce rules that govern their people. Their
internal and external sovereignty is a conditio sine qua non of their exis-
tence. Therefore, states can in principle not accept the existence of a
parallel structure with similar objectives, unless it can be incorporated
in the structures and laws of that state itself. This is exactly what we
have seen happening with sharia.

Intermediate stages of incorporation occurred as long as Muslim ter-
ritories formed part of colonial empires — or the Ottoman empire for
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that matter — during the nineteenth and early twentieth centuries. After
independence, which came to the Muslim states in three big waves, in
the 1920s, the 1940s, and the 1960s (see 14.2), the new political elites
had to decide how religion should be embodied in ideology, policy, and
law. Suddenly nationalist leaders and religious leaders, who had fought
side by side in the struggle for independence, became opponents. For
in all Muslim countries the new political elite of independent states
opted for supremacy of their own authority, their own decrees, their
own national laws. That was the new rule of the game, and it would not
change. All other normative systems and the traditional elite were to be
incorporated into the state’s legal, political, and administrative systems.
As such, state interference with sharia became broad and deep. Political
and legal marginalisation became the fate of both sharia as well as of
the class of scholar-jurists, who had developed and applied it.

As you will read in the following chapters, the modalities of incor-
poration differed hugely. The kings of Saudi Arabia, who have always
had to rely on support of the powerful religious elite of Wahhabi scho-
lars, proclaimed the Quran and the Sunna to be the country’s ‘constitu-
tion’, and as such denied that name to the ‘basic law’ that spells out the
organisation of that state. They gave the Wahhabi scholars important
positions and powerful voices within the state legal and political system.
To the contrary, the new elite under Atatiirk removed sharia from the
Turkish legal system and kept tight control on religion through the
Diyanet, the state office for religious affairs. The King of Morocco be-
came ‘commander of the faithful’ and had a decisive voice in how
sharia-based law would be codified in family legislation. The govern-
ment of Egypt accepted in its constitution the principles of sharia to be
‘the source of legislation’, but ultimately decided not to adopt its sub-
stantive criminal law, and to modernise its family law. In Iran, the Shah
failed to recognise the political power of the scholars in his country,
upon the overthrow of his regime, Khomeini and his clerical associates
became the new political elite who could incorporate their views in state
policies and national law.

A consistent fact in all twelve national laws except for secular Turkey
is that sharia has been incorporated in the state system, often adapting
old interpretations of sharia to socio-economic changes. Although criti-
cised and contested by many different — if not all — sides, the incorpora-
tion of sharia by the state remains essentially a fact of life. About this
incorporation different political camps use different discourses to
further their goals. So it is not uncommon to see that certain acts of in-
corporation are regarded as islamisation of national law by one camp
and as annexation of sharia by the state by another (see 1.5).
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1.3 Countries, concerns, and contested issues

Selecting twelve Muslim countries

In order to have a fair representation of the Muslim world, twelve
Muslim majority countries were selected. These twelve countries repre-
sent about two thirds of the world’s total Muslim population of 1.5 bil-
lion (see table 1 below). Most Muslims live in South and Southeast
Asia, and a considerable number live in Sub-Saharan Africa. This study
includes countries from those regions, thus avoiding the common ten-
dency of equating the Muslim world with the Arab world or the Middle
East. The selected countries include five countries from the Middle East
and North Africa (Egypt, Morocco, Saudi Arabia, Sudan, and Turkey),
three from Central and South Asia (Afghanistan, Iran, Pakistan), two
from Southeast Asia (Malaysia, Indonesia) and two from West Africa
(Mali and Nigeria). The politico-legal orientation of the governments of
these countries ranges from ‘puritan’ to ‘moderate’ to ‘secularist’. They
vary in size of their population, percentage of Muslims, their social and
economic development, their security situation, the degree of democra-
tisation, and their political stability.

Table 1 Twelve countries by number of inhabitants, % Muslims

Country Inhabitants (Mln.) Muslims (%)
Egypt 80,3 90
Morocco 338 99
Saudi Arabia 28,0 100
Sudan 41,0 70
Turkey 71,2 100
Afghanistan 31,9 99
Iran 70,0 98
Pakistan 174,0 97
Indonesia 234,7 86
Malaysia 24,8 60
Mali 12,6 90
Nigeria 140,0 50

Source: Bartleby: http://www.bartelby.com/151 /indexes /countries/1.html, accessed March 2010

For the purposes of this study, a ‘Muslim country’ is understood to be a
country of which at least 55 per cent of the population is Muslim. The
international organisation of Muslim countries, the Organisation of the
Islamic Conference, has 57 member states. Of these, 41 or roughly
three quarters meet the above-mentioned definition. The fourth quarter
is made up of member states with Muslim minorities. For a long time
Malaysia was considered a borderline case at 55 per cent, but this num-
ber is now commonly estimated at 6o per cent. Strictly speaking,
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Nigeria, with a Muslim population of only about 50 per cent, does not
meet our definition of a Muslim country. However, the size and impor-
tance of the country — and the ramifications of the programmes of sha-
ria implementation recently undertaken in twelve of its Northern states
— led to the decision to include Nigeria in this study.

Main concerns, contested issues, common assumptions, and questions

There are four main concerns that have arisen as a consequence of the
islamisation of law:

(i) Supremacy of sharia

(i) Legal status of women

(iii) Cruel corporal punishments

(iv) Violations of human rights

The book’s preface refers to the post 9/11 context in which these con-
cerns took centre stage, namely heated domestic and international de-
bates and strongly conflicting ideas on Islam, and especially sharia. To
Muslim ‘puritans’, embracing the sharia has always seemed the very
best thing that they themselves and their country could do. Muslim
‘moderates’ have held different views both of the role of sharia in state
and society and of how sharia should be interpreted; but being
Muslims, they have of course not been opposed to sharia as such. For
many people in the West, however, sharia started symbolising the main
foreign threat to their society. Among those alarmed, vocal academics,
politicians, and other opinion leaders embarked on a more confronta-
tional course.

For years the abovementioned concerns were constantly brought to
public attention, and the sensitised media were able to report almost
daily on worrisome issues from the Muslim world - topics ranging
from the prosecution of Baha’i in Egypt, to the rise of a ‘puritan’
Muslim party in Morocco, to honour killings in Turkey, to the hanging
of young homosexuals in Iran, to violent attacks in Pakistan, or to pub-
lic flogging in Aceh, Indonesia. Most of the headlines covered a specific
issue that seemed to fit well within one of the four main concerns men-
tioned above. For the purpose of systematic analysis, I have listed those
worrisome issues and added the alarmist assumptions that since a few
years have become so common in the West.

Supremacy of sharia

Within this first area of concern, the following issues can be

distinguished:

—  Scope. This issue concerns the extent to which sharia influences a
national legal system as a whole. Many assume that in Muslim
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countries sharia has pervaded all areas of public law and private
law.

Territory. This issue involves the geographical spread of particular
sharia-based laws within a particular country. It is often assumed
that islamisation of the law in a specific district or province repre-
sents a wider change and spread throughout the whole country.
Orientation. This issue touches on which of the competing views
and movements within the Muslim world is actually dominant,
especially in interpretations of sharia. Many assume that islamisa-
tion of law automatically implies the supremacy of ‘puritan’ views,
rather than ‘moderate’ perspectives.

Basic norm. This begs the question as to whether the foundational
norm of a country’s legal system is the constitution itself — as op-
posed to ‘the sharia’ or ‘Islam’ — if particular provisions in the con-
stitution state that sharia is the main source of legislation or that
every law should comply with the tenets of Islam. It is often as-
sumed that an increasing number of constitutions have actually in-
troduced sharia as their highest or basic norm.

Legal decision makers. This issue is about who ultimately decides the
rules in a legal system: religious scholars, who are experts of the
figh? Or the office holders and officials of the state, such as elected
parliamentarians, administrators and bureaucrats, and professional
judges trained in national, largely secular, law. Many assume that
sharia-based legal systems are theocracies that leave decisions in
law-making, interpretation, and adjudication to religious scholars
trained in Islamic religious institutions rather than to professional
policy-makers and jurists trained in secular universities.
Consequently, law enforcement in these systems is assumed to be
entrusted to a religion-based sharia police.

Islamic codification. The issue is whether the existing law codes,
which were often based on Western models, have been thrown over-
board completely and replaced by fully Islamic codes. It is often as-
sumed that Western law codes have indeed been replaced by new
Islamic codes that are totally different.

Islamic courts. The issue is whether states have established separate
Islamic judiciaries that have taken on the functions of secular state
courts. A popular assumption is that Islamic courts have indeed
been established or entrusted with increased powers.

Islamic ruler. The issue involves the conception of an Islamic gov-
ernment as essentially authoritarian, without powerful elected par-
liaments or independent courts capable of maintaining a check on
the powers of the ruler or head of state. Many assume that heads of
the executive power possess vast legal authority derived from sharia,
and without any democratic constraints.
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Most of these eight issues are addressed in a country’s constitutional
law.

Legal status of women

Within this second area of concern we selected the following issues.

— Repudiation (casting off). The question is whether a man’s right, be-
stowed upon him by classical sharia, to repudiate his wife at will,
unilaterally, and without having to give any reason, is still valid. It
is often assumed that husbands can indeed divorce their wives arbi-
trarily by unilateral declaration without judicial or governmental
approval.

— Polygamy. This issue involves the right of a man, as provided for by
classical sharia, to conclude multiple marriages with up to four wi-
ves, as he likes and without the need for permission of the first wife
or of state authorities. Many assume that Muslim men can marry
up to four wives at will.

— Divorce. This issue concerns the possibilities for a woman to obtain
a divorce from a court, which according to classical sharia are very
limited. A common opinion is that a woman can hardly initiate a
divorce.

— Inheritance. The issue is that classical sharia provides that in the
case of inheritance a female heir inherits half of what a male heir
in a similar position would inherit. It is generally assumed that a
woman indeed inherits only half of the portion of a man.

These four issues are addressed in a country’s personal status, family,
and inheritance law.

Cruel corporal punishments

In this third area of concern, cruel corporal punishments, the most pro-

minent issues are threefold:

— Hadd offences. This issue involves the enactment of five, and in
some countries six, criminal provisions, based on classical sharia,
that prescribe heavy corporal punishments for specific crimes,
namely extramarital sex (zina), accusation of extramarital sex, rob-
bery, theft, consumption of alcohol, and, according to some schools
of thought, apostasy. Many assume such provisions have indeed
been enacted.

—  Execution of corporal punishments. The issue is whether it is common
practice to actually administer corporal punishments, such as ston-
ing and amputation. It is readily assumed that these barbaric pun-
ishments are regularly executed throughout the Muslim world.

— Retribution and blood money. This issue involves the enactment of
criminal provisions, based on classical sharia, that entail the
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retribution (gisas) of violent offences, such as murder, manslaugh-
ter, and assault, according to the principle of an ‘eye for an eye’;
and that retribution can also be bought off with ‘blood money’
(diyya). It is generally assumed that retaliation provisions are com-
mon and applied in practice.

These three issues are addressed in a country’s criminal law.

Violations of human rights

This fourth area of concern is different from those mentioned above in

that it departs from established normative standards — those of interna-

tional human rights treaties with universal objectives —, and refers to in-
stitutional mechanisms for identification and condemnation of viola-
tions. It includes the abovementioned concern with women’s legal sta-
tus by reference to the right to freedom from discrimination, enacted in
the international Convention on the Elimination of All Forms of

Discrimination against Women (CEDAW). It also encompasses the

right to physical and mental integrity, which is guaranteed by the inter-

national Convention against Torture, and Other Cruel, Inhuman or

Degrading Treatment or Punishment (CAT). This area of concern is

thus broader and addresses all areas of law. For the purpose of this

study four issues are selected.

—  Freedom from discrimination. The issue is that besides the discrimi-
nation of women in family and inheritance law, sharia-based law
also discriminates against several other groups, including homosex-
uals, non-Muslims, ‘deviant’ Muslims, adherents of other religions,
and atheists. The assumption is that such discriminatory provisions
have indeed been enacted, and as such make life for minority
groups difficult, or even impossible.

—  Freedom of religion. The issue is the Islamic prohibition against leav-
ing one’s faith, which constitutes the crime of apostasy and is pun-
ishable under classical sharia law with heavy penalties, allegedly
even in some circumstances the death penalty. It is commonly as-
sumed that criminalisation of apostasy violates the freedom of reli-
gion for Muslims.

—  Other prohibitions of and prescriptions for (un)Islamic behaviour. This
issue relates to the legal obligation to refer to Islam, its prescrip-
tions, and its symbols with deep respect only — for women to wear
the veil, for Muslims to refrain from music and dance, and for com-
pulsory education in Islamic scriptures. Many assume that such
provisions are often enacted and in practice encroach upon funda-
mental freedoms.

— Adherence to international human rights law. The issue is whether
Muslim countries have accessed, ratified, and implemented the
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major human rights treaties. It is often assumed that Muslim coun-
tries are not bound by such human rights treaties, and that they
have not established national human rights laws and institutions to
promote human rights domestically.

Economy and finance

Each of the twelve country studies in this book pays attention to most
of the abovementioned concerns and issues. In addition, they briefly
touch on sharia-based law in the sphere of economy and finance. Such
law, it is assumed, includes a ban on Islamic banks to charge interest.
Muslims must also pay special religious taxes to religious authorities,
symbolising their adherence to religious, rather than worldly, authori-
ties. As there is no direct connection with the violation of any human
right, this aspect has led to minimal, if any, Western concerns and criti-
cisms in the international debates on sharia and the rule of law. To the
contrary, Western banks, law firms, and governments have taken a keen
interest in Islamic banking.

Monitoring the islamisation of law

The abovementioned issues, totalling about twenty, constitute a useful
set for monitoring the impact of islamisation on national legal systems.
The selection of issues remains contestable, but by and large this set
may serve as a fair representation of the issues that have dominated do-
mestic and international debates about Islam and sharia. For the
authors of the country studies, each issue was an open question, to
which a verifiable answer had to be found. By aggregating the outcomes
of the twelve country studies, this research project has obtained a rich
set of data that enables a systematic comparative overview of legal provi-
sions. If we also take into account the historical and socio-political back-
ground of legal change on these issues, we may begin to grasp a better
understanding of the changing relationship between sharia and national
law in the Muslim world.
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1.4 National legal systems, three delicate areas of law

Composition of national legal systems

At first glance most developing countries seem to have national legal
systems set up like that of any more developed country. The term ‘na-
tional legal system’ here refers to the whole body of legal rules, legal in-
stitutions, and legal processes. Developing countries have laws on any
conceivable topic, many of which closely resemble the laws of developed
countries. They also have much the same legal institutions, such as leg-
islatures at central and regional levels, ministries, executive agencies,
regional and local governments, supreme courts, appeal courts and
courts of first instance, ombudsman institutions, bar associations, law
faculties, legal aid institutions, etc. As most Muslim countries fall in
the category of developing countries, the main set up of their laws and
legal institutions is not different from that of any other country.

A closer look at the structure of legal systems of developing coun-
tries, however, reveals layers and fragmentation. Under the surface of
the more visible present-day national laws, we find layers of legal provi-
sions and ideologies deriving from, for example, the socialist, authori-
tarian era of the 1960s and 1970s, of colonial law, of religious law, and
of tribal customary law. The ‘geo-legal’ structure of a country, though, is
far from uniform. Customary law, for example, may apply in one place,
for one group, or for one particular topic, while elsewhere, for other
parties or a different topic, religious law or a national law may apply in-
stead of the customary law applied elsewhere. The layers of law differ
in territorial scope, in subject matter, and in institutional set-up.

Customary law is strong in rural areas, and often concerned with dis-
pute settlement, land law, inheritance law, and in many regions with fa-
mily law. Its key actors are traditional authorities, i.e. chiefs and tradi-
tional councils. In most Muslim countries Islamic law has a particularly
strong impact on family and inheritance law. Since colonial law used to
recognise the indigenous law as ‘law of the natives’, it gave rise to the
formal incorporation of customary and religious courts in the judiciary.
After independence, most young states wanted to assert full control
over the law of their subjects. Rather than maintaining the colonial le-
gacy they strived for unification of their legal systems. And indeed,
most developing countries have developed an impressive amount of na-
tional laws and established the relevant national legal institutions to im-
plement these laws. In comparison to the staggering numbers of mod-
ern national laws and regulations, the hard kernel of sharia rules over
which actual agreement exists, is rather miniscule. Yet, in the same way
as customary law, sharia has continued to play a role until today, as we
shall see in the country studies.
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The inheritance of colonial law also consists of codifications of civil
and criminal law, of jurisprudence, of laws of procedure, of types of ju-
dicial organisation, of legal styles and ways of legal reasoning, legal edu-
cation, and legal language adopted primarily from European models.
The colonial legal traditions have been carried on in developing coun-
tries by legal professions and scholarship. Former British colonies like
Nigeria, Pakistan, and Malaysia are now members of the
Commonwealth and still exchange legal information with other
Commonwealth countries. Former French colonies — e.g. Morocco and
Mali — are still oriented towards French legal development and legal in-
formation. Remarkably, French law has also been a major reference for
the codifications of Egypt, Iran, and Afghanistan, even though they
were never colonised. Egyptian law, especially its civil code, has had a
major impact throughout the Middle East, from the Gulf States to
Afghanistan. In contrast, Turkish civil law has largely been based on the
Swiss Civil Code. Thus, different ‘centers of radiation’, to use the con-
cept of Arminjon’s work on comparative law, have influenced the legal
systems of developing countries, including those which form part of
the Muslim world (Arminjon, Nolde & Wolf: 1952). Table 2 (see below)
provides some basic information about the centers of radiation influen-
cing the twelve legal systems under review, such as their constitution,
colonial legal tradition, school of Islamic jurisprudence, and the role of
customary law.

Today, domestic laws are increasingly influenced by public interna-
tional law. International organisations like the WTO, ILO, FAO, WHO,
IMF, World Bank, and UNDP provide advice on domestic legal drafts.
Financial aid is often made conditional upon the adoption of law re-
form. Human rights conventions and movements have also prompted
legal change. Competition between developing countries for foreign di-
rect investment has been another driving force behind emulating the
laws of ‘successful’ countries. While this enumeration of centres of ra-
diation is far from complete, it is clear that law-makers in developing
countries have been drawing from various domestic, foreign, interna-
tional, and transnational sources in their efforts to achieve national pol-
icy objectives.

Dysfunctions of legal systems

Whatever sources have been used in the formation of the laws of devel-
oping countries, and whether they include versions of sharia or not, it
is common knowledge that the actual operation of these legal systems
is marked by serious dysfunctions and shortcomings. Many legal sys-
tems simply fail to fulfil what is their main task, namely providing jus-
tice and legal certainty for all.
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This lack of justice and legal certainty can in part be attributed to le-
gal causes, such as the inadequacy of laws, restricted or faulty legal
mandates of institutions, and incomplete or vaguely construed legal
procedures. In addition, the dysfunctions are closely related to other,
non-legal problems of development and governance, such as insecurity,
poverty, illiteracy, authoritarianism, and corruption. Curing the pro-
blems of legal systems, therefore, presupposes progress in other areas.
The plurality, fragmentation, and overlapping of normative systems in
most developing countries add to the problematic nature of governance
and law. It would require much imagination to see how the general
Islamist recipe — ‘introduction of the sharia’ — can provide a practically
feasible way out of these complex problems. Meanwhile, the common
objective and direction to which most countries have subscribed is the
‘rule of law’. This has become an appealing concept because it reflects
the ideal of justice, which underlies all ideologies, religions, and nation-
states, and it also provides for an elaborate set of legal and institutional
standards with practical guidance.

Rule of law and human rights: authoritative standards?

Rule of law has become the most common international umbrella con-
cept prescribing normative standards for legal systems (Tamanaha
2004). International donor policies have made good governance and
the rule of law a focal point of their assistance to developing countries
(Carothers 2003). Meanwhile, there has been much debate about the
clash, as Huntington phrased it, between the ‘Western’ concept of the
rule of law and Islamic concepts of law, or more specifically about the
compatibility of sharia with human rights. But what does the rule of
law mean, how Western is this concept, and how does it relate to hu-
man rights? Bedner (2010) has concluded on the basis of an extensive
literature review that the rule of law concept can be best understood by
distinguishing two complementary sets of standards, namely procedural
and substantive standards, as well as a third set regarding what he calls
‘control mechanisms’.

The main procedural standards of the rule of law, as accepted in
authoritative documents and academic literature, are that (a) state poli-
cies must employ written laws — acts, ordinances, decisions — as major
instruments; (b) all state actions must be subject to law; (c) the law
must be clear and consistent in substance, accessible and predictable
for citizens, and general in its application; and (d) the substance of the
law and its effectuation must be influenced by citizen approval.

As for the main substantive standards of the rule of law, there is con-
sensus that all laws and their interpretations must be subject to (a) fun-
damental principles of justice; and (b) human rights and freedoms of
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individuals, notably civil and political rights, social and economic rights,
and group rights.

In order to control compliance with these procedural and substantive
principles, the rule of law, as Bedner has proposed, also requires a third
set of elements to be in place, namely of control mechanisms: (a) the ex-
ecutive arm of the state must establish internal correction mechanisms on
unlawful administrative actions; (b) an independent judiciary, accessible
for every citizen, must be responsible for conflict resolution through inter-
pretation and application of the law; and (c) complementary quasi-judicial
institutions, such as an ombudsman, a national human rights-institution,
and various tribunals, must be in place to further ensure compliance with
the rule of law.

Over the last few decades the legal systems of the world have un-
doubtedly moved towards this rule of law. Yet, while country A’s legal
system may have succeeded in complying with most rule of law stan-
dards, it can still violate certain human rights. In the case of a Muslim
country, such violation may stem from its adherence to certain interpre-
tations of sharia. ‘Puritan’ regimes will as a matter of principle refuse
to formally review provisions of the divine sharia against secular legal
standards, but instead prescribe a reverse testing. ‘Moderate’ regimes
rather tend to accept the rule of law to be the dominant standard for
most practical purposes. In fact, both camps can agree about most of
the abovementioned elements of the rule of law, since there is no con-
flict with any sharia provision. Yet, certain human rights standards are
contested by puritans time and again as being ‘Western’ and ‘un-
Islamic’. From a human rights perspective, it is precisely the violation
of those standards that has given rise to the concerns and contested is-
sues listed above in 1.3. The recurring conflicts about those issues have
made certain parts of national law in the Muslim world rather thorny
and delicate, politically speaking. We find those delicate parts mostly in
constitutional, family, and criminal law. For this reason, the focus in
the legal sections of each country study is on these three areas of law
and their relationship to sharia in the country at hand.

1.5 ldeological-religious currents and discourses

The moderate-puritan dichotomy and beyond

Throughout the twentieth century different views were held across the
Muslim world about what should be the relationship between sharia
and national law. They ranged from Saudi Arabia’s preservation of clas-
sical sharia to Turkey’s strict secularism. Two discourses have fuelled
the interpretation and implementation of sharia more than any other,
namely those espoused by ‘puritans’ on the one hand, and by
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‘moderates’ on the other hand. Both believe, as Abou El Fadl explains,
‘in the oneness, completion and perfection of God’ and in his mercy
and compassion (Abou el Fadl 2007: 127-132). They also agree that God
should be approached by human beings ‘with submission, humility and
gratitude’. However, ‘puritans’ and ‘moderates’ differ dramatically in
their ideas about what God wants from human beings, how mankind
should use its ability to reason, and in particular about the role of sharia
in that relationship.

Moderate Muslims believe that in the moment of creation God has
entrusted humanity with a heavy responsibility, by providing human
beings with rationality and the ability to differentiate between right and
wrong. They should use this capacity to relentlessly strive to achieve
goodness, which includes justice, mercy, and compassion. Those are ac-
tually the real objectives of God’s law. As Abou El Fadl writes:

In moderate thought, God is too great to be embodied in a code
of law. The law helps Muslims in the quest for Godliness, but
Godliness cannot be equated to the law. [...] the technicalities of
the law cannot be allowed to subvert the objectives of the law.
Therefore, if the application of the law produces injustice, suffer-
ing, and misery, this means that the law is not serving its pur-
poses [...] then the law must be reinterpreted, suspended, or re-
constructed, depending on the law in question (ibid: 130-131).

In contrast, in the ‘puritan’ conception, good Muslims should be fearful
of God and study and obey his rules as strictly as possible. Whatever is
in the sacred sharia is thought to reflect God’s mercy and compassion.
So, what they need is a sharia which prescribes exact rules to which
they can submit by strict compliance. Through this only will they obtain
salvation:

Through meticulous obedience, Muslims will avoid punishment
in the Hereafter and will enter Heaven. [...] By performing acts
of submission, Muslims earn good points, and by disobeying
God they earn sins (or bad points). In the Final Day, God will to-
tal up the good points and the sins. Heaven or Hell is deter-
mined by the balance of points [...] (ibid: 127).

In the ‘puritan’ paradigm there are no grounds for legal reforms that
take contemporary socio-economic changes into account. In the ‘puri-
tan’ view:

The actual social impact that the law might have upon people is
considered irrelevant. Although people might feel that the law is
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harsh or that its application results in social suffering, this per-
ception is considered delusional (ibid: 128-129).

While the opposition between ‘moderates’ and ‘puritans’ has been a
constant throughout the history of Islam, contemporary politics and so-
cieties feature an ideological-religious spectrum which is in fact broader
and more complex than this dichotomy. Orientations of strategic
Islamic movements and groups range from nationalist, secularist, hu-
man rights, feminist, liberal, social services, clean government, moder-
nist, and democratic, to conservative, traditionalist, orthodox, pan-isla-
mist, radical, and ultimately, revolutionary, militant, and terrorist (cf.
Fuller 2003; Hallag 2003). In practice, these orientations often overlap
and the meanings and connotations of the labels often differ. Political
positioning of such movements on religious issues often intersects with
other issues of domestic and foreign policy. Many of these movements
and groups are quite pragmatic and versatile, as power configurations
surrounding them are in constant flux and choices must be made be-
tween competing political discourses.

Major discourses about incorporation of sharia

Different political actors have voiced a variety of discourses on the in-
corporation of sharia. Governments have done their best to present the
incorporation as a deliberate policy that both demonstrates their respect
for religious beliefs among the people and provides them with state-
guaranteed legal certainty. According to this discourse the government
has opted for an incorporation that contributes to nation-building and
socio-economic progress, and is thus beneficial. While certain groups
may disagree with the outcome, the government has acted as an arbitra-
tor who, standing above the parties, has come up with the best possible
and most balanced solution. Often governments have ensured them-
selves of the support of high-ranking clerics, who have gone along with
this state discourse about the beneficial incorporation of sharia.

In contrast, Islamic scholars, who have not posited themselves as an
extension of the government, have presented the incorporation of sharia
as the political elite’s erroneous appropriation of the power to interpret
God’s will, to ascertain the rules of sharia, and to administer justice ac-
cordingly. This power used to be theirs. So, for them, the incorporation
of sharia constitutes a marginalisation of their profession and the dis-
tortion of a good thing that has now fallen into the wrong hands.
Academic expositions about the transformations of sharia often concur
with this narrative. Hallaq (2009) describes the fate of sharia as the re-
sult of a lost battle. He points to the fact that the political elites of the
independent Muslim countries have interfered much more broadly and
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deeper in religion in their societies than their colonial predecessors ever
dared. Feldman (2008) similarly depicts the scholars as the good ex-
perts of justice who used to exert a necessary and beneficial influence
on authoritarian rulers, until modern bureaucratic regimes chose to
sideline them and made a mess of what used to be a capable religious
administration of justice.

The disappointment of the scholars about their marginalisation by
the state is not shared by the ‘puritans’. In their discourse, the incor-
poration of sharia is the product of an essentially impious, amoral, and
opportunistic governance. They contend that rulers and scholars have
both failed to comply with God’s law; they have indulged in luxury and
corruption, neglected their real duties, and plunged their country into
misery. Incorporation of sharia, as it was conducted by such unfaithful
elites — lackeys of the West! — must be brought to an end so that revolu-
tionary Islamist forces can take over and promulgate new laws in full
accordance with God’s will.

While these are perhaps three of the leading discourses about incor-
poration of sharia in the Muslim world, the first two make themselves
seldom heard in the West, while the third has got through only to some
extent. In Europe and North America another discourse about this in-
corporation dominates all others, namely that which equates incorpora-
tion of sharia with islamisation of law, deterioration of human rights,
and a threat to both world peace and Western civilisation.

1.6  Towards a realistic history of sharia and national law

Selecting turning points and historical periods

The interaction between sharia and national legal systems has a long his-
tory, which has been depicted in the academic literature in different ways.
While Hallaq and Feldman have denounced the displacement of sharia
in modernising states, others such as Huntington and Marshall have em-
phasised the islamisation — if not rapid then ‘creeping’ — or ‘sharia-
isation’ of national law. The country studies in this book attempt a ba-
lanced interpretation of that history. Normally the history of each country
would deserve its own periodisation. However, for the purpose of com-
parison this study has used a common periodisation for all country
studies.

We have used the year 1800, the beginning of the nineteenth century,
as a starting point because it marks the start of major modernisations
in law and governance, both in the Ottoman Empire and Egypt, as well
as in European colonies in Asia. Since Napoleon’s 1798 journey to
Egypt, the Middle East was suddenly confronted with European
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progress and modernity. In this period Islamic modernism emerged
and Muslim scholars ‘reopened the gate of free interpretation’.

The next turning point, 1920, was chosen since it marks the end of
the first World War, the subsequent end of the Ottoman Empire, and
the rise to independence of most Muslim countries in the Middle East.
What followed was a period of nationalism, state-building, and, espe-
cially after 1945, a rapid succession of ideologies and foreign influences.
Sharia as a normative system continuously had to face new political
contexts, from modernisation and liberalism during the interbellum to
socialism and authoritarianism in the 1950s and 1960s. Ambitious le-
gal policies of political elites were often informed by an urgent desire
for unification, modernisation, and secularisation and aimed for a
wholesale transformation of societies. The governments, however,
lacked the capacity to implement, and social resistance to the transfor-
mations turned out to be considerable (Allott 1980).

We have chosen 1965 as the starting point for the decline of this over-
ambitious nationalist, and often socialist and secular-oriented, rule in a
major part of the Muslim world. The heroic age of the first generation
of national leaders like Nasser and Sukarno was coming to an end.
African decolonisation was largely completed, and many of the young
Muslim countries in Asia and Africa went searching for their own ideol-
ogies and identities. Disappointed by broken promises of development
and the failures of governments, several countries experienced ideologi-
cal and power vacuums, which in countries, such as Iran, Pakistan, and
Sudan were filled by coups that brought islamisation of law and
governance.

As noted in the book’s preface, developments during the twenty-five
years after 1985 have been the subject of heated debates and specula-
tions about the islamisation of law. An important objective of the histor-
ical part of this study is to provide a balanced assessment of this pro-
cess in recent decades.

The histories of national legal systems in the chapters ahead start
mainly from around 18oo. About the long period before 1800, the stu-
dies had to be brief. Yet, the preceding millennium was important as an
era that saw the growth and flourishing of sharia, as well as emerging
tensions with the laws of the state. Therefore, this section ends with a
brief introduction to that early period.

The millennium of sharia as the living law (c. 8oo-c. 1800)

In theory the legal system of the early, burgeoning Muslim state knew
only one lawgiver (God), one prevailing legal system (sharia), and one
type of judge (the gadi, who formed the single-headed sharia court).
Since 750, however, a parallel legal system under the Abbassid Caliph
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developed, serving practical and administrative needs (Esposito 1998:
22; Viker 2005: 190). As rulers do, the Caliph made rules, issued de-
crees, and passed judgments himself. Formally, these decisions served
to carry out his main task, namely the preservation of sharia. The justi-
fication under sharia was that rulers were granted a discretionary
power, or siyasa. This power was seen as permissible — acknowledged
by the ulama — in so far as it did not conflict with the sharia (Esposito
1998: 23; Viker 2005: 192).

A part of this parallel system under the Caliph, a sort of professional
administration of justice, was set up with boards of grievances or maza-
lim courts. Initially, these were only intended for complaints against
high government officials or judges, but gradually the Caliph broadened
the jurisdiction of the mazalim courts to include criminal, administra-
tive, and trade cases. In this way, the competence of the sharia courts
was reduced to family and inheritance law, religious endowments, and
in certain regions, perhaps also contract law. The mazalim courts were
not the only type of non-sharia courts that existed from the early days of
the caliphate. More important for most people were the police courts
(shurta courts), which operated as a separate system based on police in-
vestigations and which were ‘unhampered’ by the strict rules of evi-
dence prescribed by the sharia (Viker 2005: 190-195). Thus, a dual sys-
tem of state law and religious law operated, theoretically unified by the
principle of siyasa. As most country chapters will reveal, customary law
prevailed in most rural areas, as a third important element.

From 1500, after centuries of stagnation, several Muslim princedoms
developed into expansive empires with considerable military power: the
Ottoman Empire in the Middle East and Southeast Europe, the Mughal
Empire on the Indian subcontinent, and the Shiite Safavid Empire in
Persia. As cultural capitals, Istanbul, Delhi, and Isfahan became worthy
successors to the Baghdad of the Abbasids (Esposito 1998: 26). In addi-
tion, the Ottoman sultan bore the religious title of Caliph. Islam pro-
vided the legitimation, the political ideology, and the law for the govern-
ing of the three large empires. Sharia was the official prevailing law in
all three. The actual scope of sharia courts, however, was usually limited
to family law and inheritance law. The sultans continued to issue their
own decrees and maintained the mazalim courts. Sometimes their prin-
cely edicts differed from classical sharia. In the fifteenth century, the
Ottoman sultan decreed that the strict hadd punishments were not to
be applied under his rule (see 6.1). In the three empires, the sultans
were virtually absolute rulers and were supported by vassals, civil ser-
vants, and military forces.

In opposition to this absolutist rule, the ulama tried to maintain their
own basis of power. In the Ottoman and Mughal empires this was done
through an implicit alliance with the ruler. In the Safavid Empire, the
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ulama maintained a more independent position, in accord with Shiite
doctrine. Certain ulama were active as judges, as state advisors, and for
the enforcement of the law. Above them, in addition to a chief judge,
was now also a chief religious functionary, known as the chief mufti, or
the Shaykh al-Islam (in the Ottoman Empire) or the Sadr al-sudir (in
Persia and South Asia). According to Hallaq (2003: 1710), the system of
Islamic religious scholars functioned as a counterweight to the state
and government, and ‘it did so with remarkable independence and suc-
cess.” However, ‘the judge[s] who [were] appointed and paid by the state’
were soon suspected of being ‘agents of corrupt politics’. Other reli-
gious scholars or ulama were responsible for an expanded and often
flourishing educational system. Finally, they controlled a large number
of social services. The ulama often used the income from land grants
and religious endowments (waqf) for mosques, hospitals, schools, and
other public services. In this way, they acquired much authority among
the people, which strengthened their position vis-a-vis the secular
authority. Thus, Islam and sharia functioned for about a thousand years
in the Muslim world as a system of religion, governance, and law. As
Abou El Fadl writes:

The Sharia [...] functioned like the symbolic glue that held the
diverse Muslim nation together, despite its many different ethni-
cities, nationalities, and political entities. [...] [T]he Shari'a re-
mained the transcendent symbol of unity, and the jurists [scho-
lars] were the Shari'a’s guardians [... and] stayed above the petty
political and military conflicts and [...] provided the quintessen-
tial source of religious authority in the Muslim world (Abou El
Fadl 2007: 34).

Although practice was often different from the sacred doctrine, Islam,
nevertheless, furnished the people with a cohesive element and histori-
cal continuity. Rule according to sharia was the common element, as it
was also the minimum requirement for an Islamic government. The re-
cognition by the ruler that sharia was the official law preserved the
unity of the community and its Islamic character. Under the great sulta-
nates, Islamic law was thus ‘the criterion for the legitimacy of an
Islamic state’ (Esposito 1998: 31).

1.7 A voyage around the Muslim world

After this introduction it is now time to proceed to the country chapters,
embarking on our voyage around the Muslim world, which starts in
Egypt (see chapter 2), the ancient kingdom on the border of the two
continents Africa and Asia. Egypt, the largest country in the Arab world,
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has played a central role in the development of law in the Middle East.
During the nineteenth century, Egypt became one of the prime leaders
of modernisation in the region. Later, the country was to become the
centre of Islamic modernism inspired by Muhammad Abduh. The
country was also home to the great legal scholar Sanhuri, who managed
to draft a civil code during the interbellum on the basis of French law,
Egyptian case law, and sharia, which was to be introduced in over a doz-
en countries in the region. In 1980 a constitutional amendment de-
clared the principles of sharia to be the main source of legislation, but,
as we will see, this would not stop the liberalisation of marriage law.

From Egypt, we will move to the very Western corner of the Muslim
world, Morocco (see chapter 3). When the country became a French
Protectorate in 1912, the sultan agreed to seek French assistance for the
development of its legal system. Soon after independence in 1950,
Morocco introduced a codification of sharia, the Personal Status Code
of 1958. Having been amended several times, it now contains one of
the most progressive family laws in the Islamic world. During this pro-
cess, the king, who according to the constitution is ‘Commander of the
Faithful’, played an important role.

Like many Muslims do each year, we now set course for Saudi Arabia
(see chapter 4), where we find a different set of legal rules altogether.
Protecting the Holy Places where Islam originates from and hosting the
annual pilgrimage, Saudi Arabia, led by the ruling dynasty of the
Sauds, takes centre stage in the Muslim world. Sharia is its national
law, and law reform has been slower and more cautious than in any
other country. For decades, the powerful clan of the Wahhabi, which
sits in the country’s most powerful religious seats, has promoted mis-
sionaries all over the world to present the Wahhabite puritan model as
the only right one. Religious missions in Asia, Europe and Africa were
funded by profits made from the rich oil reserves.

Next we cross back over the Red Sea to Africa, to the Sudan (see
chapter 5). This state has been devastated by long lasting civil wars aris-
ing from the conflicts between the Islamic North, the non-Islamic
South, and later with rebel groups in Darfur. When in 1983 general
Numeiri had not succeeded in lifting his poor country into a higher
stage of socio-economic development, he announced a grand scale isla-
misation of the law. Since then, the Sudan has tried to ‘cleanse’ its legal
system of all traces of liberal British and Egyptian-French roots.
However, as part of the peace negotiations with the South in 1998 and
2005, relatively liberal constitutions were put back in place.

From the Sudan we continue into Turkey (see chapter 6), the country
that is considered by some as the bridge between Europe and the
Middle East — among the most populous countries in the Middle East,
like Egypt and Iran, and a country that has been steering its own
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ideological course for almost a century. Atatiirk turned Turkey into a se-
cular nation after the end of the First World War, and to date it con-
tinues to be so. However, the rise of religious parties, such as the AK
led by Erdogan, has repeatedly led to tensions involving the army, the
police, and the judiciary. Perceived as symbol of religiosity, the issue of
the wearing of the veil has been the centre of tense political and legal
debate, perhaps more so than in any other country in the world.

Our journey continues into Afghanistan (see chapter 7) in Central
Asia. King Amanullah tried to reform this country at the same time
when and in the same way as Atatirk was busy reforming Turkey. Yet,
nation building in Afghanistan turned out to be a slow and difficult pro-
cess. Since the late 1970s, a large part of the country became the battle
field for tribal warlords, Russian troops, and Islamic resistance fighters.
The 1990s saw how the resistance forces were joined and overruled by
a new militant movement, established with support from the United
States, Saudi Arabia, and Pakistan: the Taliban. During their authoritar-
ian rule, the Taliban gave Osama bin Laden the opportunity to prepare
the infamous Twin Towers attack in 2001. After the subsequent
American invasion, the Taliban were expelled and foreign troops were
deployed to support the government in Kabul in hopes of maintaining
the rule of law in this poor and fragmented country.

If one crosses the border into Iran (see chapter 8), one arrives in a re-
latively organised and developed country. It is here that the Shah
launched his greatest modernisation policy, which only partially suc-
ceeded. In response to severe political repression, the Iranian people
supported the 1979 Islamic Revolution en masse. More than thirty years
after the Revolution, it may seem that the strong islamisation of the le-
gal system has barely, if at all, been toned down. Iran is the only coun-
try of our dozen where religious scholars have seized executive and ju-
dicial power and oversee the governance of the state. However, over the
last decades, social, intellectual and political movements have vigorously
advocated legal change — with some limited successes — and reformers
have gained an increasing amount of support. During the 2009 election
campaigns, opposition against the present regime and calls for reform
became massive.

Pakistan (see chapter 9), a country stricken by poverty and ethnic
conflict, had a troublesome start and until the present day is frequently
uprooted by violence. As is the case in Afghanistan, customary law is
still dominant in the rural areas. Military and civil presidents have up-
held a fairly authoritarian regime. In 1979, General Zia ul-Haq over-
threw the democratically elected government of Ali Bhutto in a coup
d’état and tried to legitimise his rule by introducing a strict adherence
to Islamic law. Large nationalist parties, as well as the judiciary, which
follows the British legal tradition, exert a moderating influence on the
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extensive power of the presidents as well as on the islamisation of the
national law.

Just a few hours by plane one reaches Southeast Asia, an area where
Islam has blended in with local custom (adat) and the old traditions of
Hinduism and Buddhism. Indonesia (see chapter 10) is the largest
Muslim country in the world, an enormous archipelago of thousands of
islands, and home to hundreds of ethnic groups. While Dutch colonial
rule recognised the country’s elaborate systems of customary adat law,
since independence in 1945 the emphasis has been on national law.
Islamic law has remained in a secondary position. Consequently, the
word Islam does not appear in Indonesia’s constitution. But this coun-
try, too, has been subject to efforts of islamisation. Yet, the consecutive
governments — democratically elected since 1998 — have continued to
steer a course with national unity as their overriding objective.
Islamisation of law has so far been quite limited, the remote province
of Aceh, however, being an exception.

It takes only a short trip overseas to Malaysia (see chapter 11), where
almost the same language is spoken. This country provides a home to
both the Islamic Malay population as well as a large minority group of
Chinese, has, like other Muslim countries, seen a rise of Islamist move-
ments in the last decade. These movements strongly contrast the older,
more tolerant and moderate form of Islam that has been the mainstay
of Malaysia’s history. The judiciary, operating in a British legal tradition,
has had to play a crucial role in dissolving conflicts that arise out of the
more assertive stance of ‘puritan’ Muslim movements.

From one region in the ‘periphery of the Muslim world’ to another:
Sub-Saharan Africa. In poverty-stricken Mali (see chapter 12), an ex-
French colony, the state is fairly secular by nature, and the predomi-
nantly rural population adheres mostly to customary law. Yet, here too,
Islamic traditions and Muslim missionaries have left their mark on po-
litico-legal developments. Mali, relying on development aid, is con-
fronted with Western donors who wish to improve the position of wo-
men, and with Islamic donors such as Saudi Arabia who wish to in-
crease the influence of classical sharia. To date, the government has
been able to preserve stability and steer a course of compromise be-
tween the conflicting forces.

The final stage of our journey takes us to Nigeria (see chapter 13), the
most populous country in Africa, which is divided into an Islamic
North and a Christian South. This federal state, rich in oil, has experi-
enced many violent conflicts, both between tribal as well as between re-
ligious groups. Military coups brought the country under army rule for
long periods. Only since 1999 civilian rule has been reinstated. The
year 2000 marked the significant event of eleven provinces in the
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North promulgating Islamic criminal law. Ten years later this book re-
constructs the events and takes stock of the results.

After this cursory voyage you have reached the end of the introductory
chapter. Hopefully you are now prepared to immerse yourself into the
fascinating individual country chapters, and to gain, while reading, an
ever more complete overview and deeper insight into how sharia has
been incorporated in national legal systems throughout the Muslim
world.

Note to Preface

1 Berger 2000; Otto 2006; Otto, Dekker & Van Soest-Zuurdeeg 2006.

Notes to Chapter 1

1 In this chapter in particular and in many parts of the book the term ‘sharia’ is used
instead of ‘Islamic law’. For the purpose of this study it was found preferable to dif-
ferentiate between sharia and law. The term sharia then denotes divine rules that, ac-
cording to the religion of Islam, emanate from God. The term law, as commonly
used, refers to man-made rules and norms, issued by and enforceable by state insti-
tutions. Of course we can also define the term law more broadly to encompass sys-
tems of religious law and religious authorities, but in the context of this study that
could also easily create unnecessary confusion. Readers can especially be confused
when in certain literature about sharia (translated from Arabic into English), authors
refer to ‘sharia’ by using the term ‘the law’, as in the phrase for example ‘[t/he status
of women according to the law is equitable to mern'.

2 Except for Nigeria, see 1.3.

3 These specialisations include legal history, sociology of law, legal anthropology, law
and development studies, law and economics, comparative law of developing coun-
tries, court studies, and the legal dimensions of political and governance studies.

4 This closure of the gate has been an established theory but some authors have con-
tested it, a.o. Hallaq (2009).

5  Dispute resolution according to classical figh requires parties and/or the judge to con-
sult a mufti, whose fatwa will then be applied to the case by the judge. Today, this sys-
tem is still in use in Saudi Arabia.

6 The term ‘incorporated’ is merely introduced in order to point at the historical pro-
cess, in which states have appropriated the legal function of sharia. The term does
not have the connotation of a business entreprise or a multinational company and
should not be understood as such.
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Sharia and national law in
Egypt

Maurits Berger and Nadia Sonneveld'

Abstract

An example to many an Arab state, Egypt's contemporary legal
system is itself reflective of various foreign, mostly European, in-
fluences. Focussing on the relationship between sharia and na-
tional law in Egypt, this chapter will show the pervasiveness of
this foreign influence and its particular influence during colonial
times, when the sharia and the sharia courts were relegated to
the realm of personal status law, and under Nasser, when the
sharia courts were abolished altogether in the interest of his natio-
nalisation and unification programmes. Even the subsequent up-
surge in Islamic religiosity, resulting in a public return to religion
from the 1970s onward and the constitutional amendments of
1971 and 1980 declaring the principles of sharia to be the main
source of Egyptian legislation, did not lead to a significant return
of sharia in Egypt's legal system. In fact, successive reforms of
personal status law demonstrate the considerable pressure the
government feels to satisfy the needs of the international commu-
nity. Making use of independent interpretation of the sources of
the sharia (jtihad), Egypt has thus far succeeded in introducing
reform that is in line with the international agreements it has
signed, but that could also be presented as Islamic at home. This
duality will be explored in two separate sections of this chapter —
an historical overview of developments pre-1920 until present and
an analysis and presentation of contemporary Egyptian law.
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The advent of Islam in the early seventh century A.D. was followed by a
period of rapid expansion that brought Islam and the Arabic language to
Egypt. Egypt’s strategic location between North Africa and Southwest Asia is
exemplified by the completion of the Suez Canal in 1869, turning the
country into an important hub of world commerce and geopolitical
importance. Egypt gained its independence from Britain in 1922 and became
the Arab Republic of Egypt in 1952. With a current population of
approximately eighty million people, Egypt is the most populous country in
the Middle East. The overriding majority — approximately 90 per cent — are
Sunni Muslim. The remaining 10 per cent of the population is predominately
Coptic Christian, but other Christian denominations are also represented.
The Jewish community emigrated during the late 1950s. Arabic is the official
language in Egypt. Most legislation has been based on European and, later,
on Anglo-Saxon legal systems. Since 1980, the ‘principles of sharia’ are the
primary source of legislation.

(Source: Bartleby 2010)

2.1 The period until 1920

European influence and sharia reform

During the period from 640 until 642, Egypt — then part of the
Byzantine Empire — was conquered by Islamic armies coming from the
Arabian Peninsula. Egypt’'s population was primarily Coptic, but over
the course of the next two centuries most Copts converted to Islam.
Egypt has played a central role in Islam’s history, not least because of
its Islamic educational institution, al-Azhar. Founded in 972 A.D. in
what is now the medieval quarter of Cairo, al-Azhar quickly became re-
puted and developed into one of the main centres of Islamic learning
in the world. Not surprisingly, the Grand Sheikhs of al-Azhar and its re-
ligious scholars (‘ulama’) have often influenced Egyptian politics. In
turn, the Egyptian authorities have attempted to exert influence over the
university throughout the centuries and with varying success (see 2.2).
From 1517 onwards, Egypt became a semi-autonomous province of
the Ottoman Empire. In response to Napoleon’s brief occupation of the
country (1798-1801), the sultan of the Ottoman Empire sent a military
force under leadership of Muhammad Ali to Egypt to end the French
occupation. When the French troops left the country in 1801,
Muhammad Ali (r769-1848) declared himself Egypt’s legitimate and
rightful leader and was able to secure the country an even more autono-
mous position within the Ottoman Empire. Muhammed Ali established
a monarchical dynasty that would remain in power until its overthrow
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in 1952. Inspired by the French, he implemented a rigorous program of
modernisation, which drew heavily on European, particularly French,
expertise and ideas; the military, educational system, laws and legal in-
stitutions, and the state apparatus (infrastructure and administration)
were reformed according to European models.

With the opening of the Suez Canal in 1869, Egypt suddenly became
of great geopolitical strategic importance. This was in particular the case
for Great Britain whose lifeline to British India went through that canal.
In the years to come, Egypt became increasingly afflicted by tremen-
dous debt and financial mismanagement. In order to protect their in-
vestments in Egypt, several European countries, led by Great Britain,
decided in 1882 to place Egypt under ‘guardianship’, which in practice
meant de facto British colonial rule. De jure, Egypt remained part of the
Ottoman Empire, a situation that continued until 1914 when the
Ottoman Empire entered the war on the side of the Germans. As one
of the allied countries, Great Britain took the opportunity that year to
declare Egypt a British protectorate, a status that lasted until 1922.

Legislative reforms

In the nineteenth century, multiple forms of legislation and jurisdiction
operated alongside each other. Muslims, Christians, and Jews main-
tained their own religious family laws and family courts. Courts with
jurisdiction over Muslims — the sharia courts — also applied (uncodified)
Islamic jurisprudence to other cases brought to the attention of these
courts (e.g. contractual and land disputes). In addition, there were na-
tional courts, which applied governmental legislation as its primary
source of legal authority. When located in rural areas, these courts often
applied customary law as well. Finally, cases involving disputes between
foreigners and Egyptians were referred to the so-called Mixed Courts;
disputes between foreigners were referred to their respective consulates
(based on a certain degree of legal immunity as part of the
Capitulations Treaties concluded in the previous centuries between the
Ottoman Empire and European states).

Starting in the 1880s, the Egyptian legal system went through a pro-
cess of unification (Brown 1997; Cannon 1988), and in 1883, national
laws were introduced in the fields of civil, commercial, criminal, and
procedural law. These laws were adopted from European models, espe-
cially the French, German and Italian ones, and contained very little, if
any, reference to Islamic law (Najjar 1992). New national courts were
created to implement these codes, but the jurisdiction of the Muslim,
Christian, and Jewish family courts remained untouched (until 1955), as
was the case for the Mixed Courts (until 1949).
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The process of legal and social modernisation at the end of the nine-
teenth century was paralleled by reforms in Islamic thought, in particu-
lar regarding the scope of sharia. The movement that initiated these re-
forms became known as al-nahda. Literally translating as ‘awakening’,
the al-nahda is a modernisation and reform movement that originated
in Egypt in the latter half of the nineteenth century and spread to other
Arab countries. It found its expression in the adaptation of Western
codes and later in the codification of rules of sharia concerning the fa-
mily and inheritance (Najjar 1992: 62). Rifa‘a Bey al-Tahtawi (1801-
1873), scholar of the mentioned al-Azhar, played an important role in
this process. He was one of a first group of Egyptians who were sent by
the government to study in Europe. Upon return, he became an impor-
tant religious scholar (‘alim) and eventually the ideologue behind the re-
forms Muhammad Ali wanted to introduce. As such, one of the key
problems al-Tahtawi found himself faced with was the question of how
Egypt could be modernised without losing its Islamic character.
According to al-Tahtawi, the solution lay in adapting the sharia to ‘mod-
ern times’ through using a method of selection (takhayyur), which, in
certain situations, allowed Muslims to follow legal interpretations of
Sunni schools of jurisprudence other than their own (Esposito 1982:
50; Ohrnberg 1995: 523-524).%

Modernising sharia

A later pioneer in the area of modernisation of the sharia was another
Azharite, Muhammad Abduh (1849-1905), who wielded great influence
in his capacities as a religious scholar (‘alim), state mufti,? and minister.
Although Abduh was a proponent of modernisation, he argued that the
process needed to be implemented on the basis of the sharia rather
than a blind adoption of the Western model (Haddad 1994: 30-59;
Hourani 1970: 130). Upon his visit to France he came to the conclusion
that modern European societies had created a social order that was
much closer to the Quranic ideals than Muslim societies had achieved
thus far. Hence, the famous remark that is attributed to him: ‘In France
I saw Islam but no Muslims; in Cairo I see Muslims but no Islam.’
Along with Jamal al-Din al-Afghani (1838-1897), Abduh tried to develop
an Islamic alternative for the swift social and legal changes that were
being forced through by Muhammad Ali and later by the British in
Egypt. This alternative became known as al-salafiya, and has as its most
important goals reformation of Islamic education and the perception of
Islam so that Islam could find its place within a society undergoing
constant change.*

Like al-Tahtawi, Abduh considered the four Sunni schools of jurispru-
dence equal to one another and he therefore rejected the obligation to
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conform to a single school of jurisprudence (taglid). He also criticised
the methods of the traditional Islamic religious scholars and encour-
aged Muslims to independently interpret sources of sharia such as the
Quran and the Sunna (sayings and doings of the Prophet) through a
procedure called ijtihad. In this sense, Abduh went one step further
than al-Tahtawi since the latter, being a proponent of takhayyur, still
considered himself to be bound to the four schools of jurisprudence.

Abduh was of the opinion that the national development of Egypt
was hampered because Muslims were not applying the sharia in a cor-
rect manner. Unable to make use of the rights granted to them by
Islam, Abduh considered women to be especially subordinated in so-
ciety. He argued that their position had to be improved, not just by
granting them access to education, but by reforming the sharia, in parti-
cular the parts related to marriage and divorce.

In 1915, a committee was established with the task of overseeing re-
form of the sharia in the fields of marriage and divorce. It was com-
prised of jurists and various religious scholars from the four Sunni
schools of jurisprudence (Qassem 2002: 20). In the year 1920, the
Islamic reform movement found expression in the first codification of
sharia in Egypt: rules of marriage, divorce, and other family matters
were codified in Law No. 25/1920 on Muslim personal status. Using
the principle of takhayyur, this law had incorporated jurisprudence from
the Maliki school, which granted women easier grounds on which to
apply for divorce through the courts than the Hanafi school, the official
school of jurisprudence in Egypt. Despite Abduh’s efforts to stimulate
independent and more progressive interpretations of the sharia, the
drafters of the new legislation did not, however, use the principle of ijti-
had and instead stayed well within the limits of the doctrines of the four
schools of jurisprudence.

These developments took place against the backdrop of continued,
and rising, Egyptian nationalism. These nationalist movements were ex-
pressed in both religious and secular forms and called with increasing
fervour for independence from the British.

2.2 The period from 1920 until 1965

The ousting of the Egyptian royalty and the British — towards
formation of a socialist republic

In 1922, the British protectorate ended and Egypt became an independent
constitutional monarchy. Its first constitution, modelled after the Belgium
constitution, was adopted in 1923. It established a parliamentary democ-
racy with political parties and elections. The ruling dynasty of ‘khedives’
from the line of modern Egypt’s founder, Muhammad Ali, was continued
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as a royal monarchy. Independence was not, however, complete because
the British retained significant responsibilities in the areas of national se-
curity, defence, and foreign policy. Great Britain also did not hesitate to
use its position to interfere in internal affairs, as it still considered Egypt,
and in particular the Suez Canal, a vital part of its sphere of influence in
the Middle East. In fact, British troops stationed in Egypt were not even
fully withdrawn until 19506, after the Suez crisis.

Moreover, this new political system was largely dominated by the old
elite, namely the king and landowners with enormous land holdings
and entrepreneurs who collaborated closely with foreign businesses and
the British occupying forces. The Egyptian population, mostly rural and
poor, continued to be exploited and oppressed, and was unable to use
the new democratic system to articulate its interests. However, two new
trends developed in these times: secular and Islamic nationalism.

Egyptian secular nationalism originally began as a resistance move-
ment against the British occupation, but in the 1920s and 1930s ex-
panded into an opposition force against the monarchy and ruling elite,
who many Egyptians viewed as collaborators with the British. The na-
tionalist movement was furthermore influenced by the developments in
neighbouring Palestine, which was also under British (mandate) rule,
and where increasing Jewish migration led to armed conflicts between
Palestinians and Jews, culminating in Israel’s declaration of indepen-
dence in 1948.

Egyptian nationalism was also expressed religiously with the Muslim
Brotherhood as its main proponent. Created in 1928 by Hassan al-
Banna, the Brotherhood initially focussed on education and charitable
work, but soon became regarded as a political organisation because of
its blending of Islamic, nationalist, anti-colonial, and social programs.
Its viewpoint was that in order to improve society and adapt it to mod-
ern times one needed to look back to the example of early Islam. As
such, the call for the (re)introduction of the sharia was also a part of the
organisation’s ideology, although this particular point was not used as a
political slogan until the 1970s. The Muslim Brotherhood was the first
mass organisation based on Islam. Within fifteen years, it counted half
a million members and had two thousand offices throughout Egypt.
The Brotherhood also established offices in Palestine, Jordan, Syria and
Sudan. These independent chapters of the Brotherhood began deciding
upon their own national advocacy plans and programs from about the
1950s onwards (Mitchell 1969).

Codification of Islamic personal status law

During this period, the codification of national laws, a process that had
already started in the previous century, was expanded to the domain of
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Islamic personal status law. The first codification of Islamic personal
status law took place in 1920, with new legislation issued in 1923,
1929, and 1931. Laws concerning marriage and divorce for Christians
and Jews were not, however, affected by these reforms since their legis-
lation remained with the respective religious authorities rather than
with the Egyptian parliament.

These legal endeavours resonated both internationally and domesti-
cally. On the international front, Egypt became an example to other
Arab countries, which would later enact similar legal reforms.
Domestically, this codification process greatly influenced the women'’s
movement, culminating in the establishment of the Egyptian Women's
Union in 1923. The leader of the movement was Hoda Shaarawi, who
had led the first women’s demonstration against the British occupation
and who, by publicly removing her veil in 1923, had sent shockwaves
through Egypt. The union strongly argued for the improvement of the
position of women through family law reform and members empha-
sised that as Islamic feminists they were not fighting against Islam it-
self, but rather against male-dominated interpretations of Islam (Badran
1995: 135, Shaham 1997: 7). Although the union did not deny the
Quranic basis of men’s right to polygamy, it pointed to another verse in
the Quran that calls for equal treatment of women, a condition which,
the union argued, Egyptian men in the present circumstances would
not be able to meet. The novelty of this line of reasoning was perhaps
not the argument itself, but the fact that by directly going back to one
of the main sources of sharia — the Quran — the union in fact practiced
ijtihad.

The union also fought to limit the right of repudiation (talag, or di-
vorce without having to produce legal reason) by subjecting its practice
to stricter provisions (Badran 1995: 1277-130; Esposito 1982: 60; Shaham
1997: 9). These efforts produced some effect. In 1923, the minimum
age of marriage was raised to sixteen for girls and eighteen for boys.
And, nine years later, in 1929, the Islamic (Muslim) personal status law
of 1920 was amended. Husbands’ rights to repudiation and polygamy
were restricted by the introduction of stricter procedural conditions,
though not abolished. The amended law also gave women an additional
ground for divorce: maltreatment by the husband.

Despite these earlier more progressive changes, however, in 1931 a
new decree on personal status was introduced that included, among
other things, a new standard marriage contract in which women could
no longer insert substantive stipulations, such as the right to automatic
divorce in case the husband married a second wife, or stipulations to
the effect that a husband would provide for his wife’s children from a
previous marriage. The only stipulation that was allowed was the per-
mission for the wife to divorce herself (Zulficar forthcoming). These



SHARIA AND NATIONAL LAW IN EGYPT 59

regulations contrasted with the established legal practice of the
Ottoman period, which allowed for more flexibility and freedom to in-
clude stipulations in the marriage contract (cf. Abdal Rahman Abdal
Rehim 1996; Hanna 1996). Only years later, in 1943, 1945, and 1969,
did the Ministry for Social Affairs recommend more stringent procedur-
al conditions in favour of women regarding unilateral divorce and poly-
gamy (Esposito & Delong-Bas 200r1: 58). However, such and other re-
commendations failed time and again in the face of objections by the
religious-conservative lobby, both within the Egyptian parliament and
outside of it.

In 1943 and 1946 intestate laws and testamentary inheritance laws
were issued, respectively. Interestingly, while some of its provisions
were the outcome of a selective reading of the rulings of all four schools
of jurisprudence on this matter (takhayyur), other provisions surpassed
the official teachings of the four schools of jurisprudence. For example,
where the four schools follow the principle that bequests are restricted
to non-heirs, Article 377 of the testamentary inheritance laws of 1946 de-
crees that under certain conditions bequests to heirs are also valid
(Esposito & DeLong-Bas 2001: 64-65).

Where sharia remained the primary source of inspiration for Muslim
personal status law, European law kept its primacy in all other legal
areas. For instance, the new Penal Code of 1937 was based on Italian
criminal law, and the Civil Code of 1949 on the French civil code. In
the latter case, however, the framer of the code, the jurist Sanhuri, de-
clared that sharia was a major source of inspiration. The extent to which
this was actually the case remains controversial. Most likely, the main
foundation was French civil law, to which several Islamic judicial ele-
ments were appended (Hill 198y7: 71-83). With regards to the adminis-
tration of justice, the Court of Cassation was created in 1931 and the
Council of State in 1946, both based on the French model (Bernard-
Maugiron & Dupret 2002: xxiv-li).

The 1952 revolution

In 1952, a group of young army officers calling themselves the ‘Free
Officers’ committed a coup. The King was deposed and Egypt adopted a
new constitution, replacing the 1923 version promulgated under colo-
nial rule. The new constitution proclaimed Egypt to be a ‘democratic,
socialist republic’ but, in actual fact, Egypt quickly developed into an
authoritarian military regime. Although formally Parliament was not
abolished, its authority was severely restricted and political participation
was limited such that only one party — the state party — continued to ex-
ist. The Free Officers gained momentum under the populist leadership
of Abdel Nasser (1956-1970), and a period of far-reaching socialist
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reforms followed. Nasser nationalised the banking, insurance, and in-
dustrial sectors, redistributed agricultural lands, and introduced free
education and health care. In 1956, the Suez Canal was also nationa-
lised, and, faced with international pressure, the remaining British
troops left Egypt, thereby ending the last remnants of British colonial
rule.

Three significant legal developments occurred after the 1952 revolu-
tion: the completion of the process of harmonisation of the legal system
(which had been started in 1883); the introduction of socialist principles
in legislation and the administration of justice; and, finally, the estab-
lishment of the foundations of a police state.

The definitive harmonisation of the judicial system took place be-
tween 1949 and 1956. In 1949, the Mixed Courts were abolished. As a
result, foreigners became subject to Egyptian law and justice, except
where Egyptian rules of private international law stipulated otherwise.
In 1955, the separate family courts for Jews, Christians, and Muslims
(the latter were called ‘sharia courts’) were also abolished. The abolish-
ment of the courts did not affect the separate religious family laws of
these religious communities, however, which remained intact but were
from that point forward to be administered by the national courts. This
only applied to matters of marriage and divorce, however; in all other
fields of personal status (e.g. custody, inheritance, parentage, etc), sharia
was applicable. This concurred with the Islamic legal philosophy that
sharia is the dominant law in all matters of personal status, merely al-
lowing non-Muslim exemptions with regard to marriage and divorce
(Berger 2005). Islamic law and the language of Islam, therefore, re-
mained important in the field of Muslim personal status law, with far
reaching consequences, such as in the field of apostasy (see 2.4 and 2.6
below) (Berger 2003; Yiiksel 2007).

The Nasser government’s lack of initiative in introducing accompany-
ing substantive reform was reflective of its preoccupation with unifying
the public administration as well as its desire to subordinate the reli-
gious institutions, including al-Azhar, by turning them into agents of
state power. But it had no interest in unifying the different religious
personal status laws nor an interest in reforming the Muslim personal
status law itself (Yiitksel 2007: 170-172). Another probable reason behind
the abolishment of the sharia courts, and of special interest for the pur-
pose of this chapter, was that the Nasser government saw the existence
of the separate family courts as a legacy of Ottoman colonialism that
had to be eliminated, just as it had abolished the Mixed Courts a few
years earlier (Yiksel 2007: 161; Brown 1997).

The second development — the introduction of socialist principles in
legislation and the administration of justice — was evident in areas such
as new rent and labour laws, which significantly strengthened the
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positions of renters and labourers. Similarly, the position of women was
strengthened, for example by the constitutional provision of gender
equality and the right to vote. The influence of socialism furthermore
transpired in the centralised organisation of the state apparatus, the es-
tablishment (and forced membership) of state-run labour unions, and
the nationalisation of religious institutions (like al-Azhar) and of reli-
gious endowments (awgqaf). The nationalisation of al-Azhar in 1961
came with the expectation that its scholars (‘ulama’), who were now gov-
ernment employees, would endorse Nasser’s ideas of Arab Socialism
and thereby attribute religious legitimacy to his policy (Moustafa 2000).

Finally, national security was given a judicial form. This development
mainly precipitated from the increasing confrontation between the new
regime and the Muslim Brotherhood, culminating in mass arrests in
1954, the promulgation of an Emergency Law in 1956, and the estab-
lishment of security courts to apply the new law. In 1966, military tri-
bunals were created. These measures were not a novelty, however, for
they were also applied during the monarchy. The Emergency Law has
remained in effect ever since, with only briefly interrupted periods be-
tween 1964-1967 and 1980-1981. Since that time, state security agen-
cies have been given an active role in repressing political opposition.
Because of the mass prosecution, and in some cases execution, of a
number of leaders of the Muslim Brotherhood, emphasis on reintro-
duction of the sharia into law and society was relegated to the back-
ground once again (Peters 1988: 233).

2.3 The period from 1965 until 1985

Islamisation and the Infitah

This period was characterised by an upsurge in Islamic religiosity that
gradually influenced the debates on social, legal, and political reform.
Egypt’s defeat in the Six-Day War of 1967 contributed to this resurgence
of Islamic sentiments, because many Egyptians saw the military defeat
as God’s punishment of the nation that had betrayed its religious foun-
dations by introducing the principles of socialism, secularism, and na-
tionalism. In an apparent attempt to exploit this upsurge of religiosity,
Nasser decided to make religion a national theme (Jansen 1997: 162).
Although Nasser had implemented many socialist reforms, there had
been remarkable little change in the field of personal status law during
his rule of Egypt. Consequently, the position of women in particular still
lagged behind (cf. Bernard-Maugiron & Dupret 2002: 2; El Alami 1994:
116). For example, women could only obtain a divorce with great diffi-
culty, because judges did not easily grant divorce on the grounds pro-
vided by the law, not least because of the complicated procedures
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involved in providing evidence. Consequently, such court cases often
took years without guarantee of success for the women who had peti-
tioned for divorce. Furthermore, although women could become law-
yers, ministers, and business executives, they still needed the written
permission of their husbands if they wished to travel abroad. Strictly
legally speaking, as long as a husband was providing for his wife, she
was legally obliged to remain obedient to him. In cases where she be-
haved ‘disobediently’, (e.g. by leaving the marital home without his per-
mission), the husband was entitled to petition the court with an obedi-
ence claim (ta‘a), which, if granted, would result in an order for her re-
turn to the matrimonial home; refusal to do so would result in her loss
of the right to be maintained by her husband (nafaqa).

Until 1967, the husband was entitled to engage the assistance of the
police to return his ‘disobedient’ wife home by force. This practice was
prohibited that year by a ministerial decree. This, then, constituted the
only reform in the field of Muslim personal status law under the
Nasser government. According to the Ministry of Justice, more funda-
mental changes in Islamic personal status law had been planned but
they were postponed after the defeat in the Six-Day War of 1967 chang-
ed the political climate and agenda (Hatem 2000: 52).

Sharia in the constitution

When Nasser died in 1970, he was succeeded by Anwar Sadat (1970-
1981), who responded to the heightened sense of religious awareness in
several ways. Perhaps most importantly, in 1971, Sadat initiated the
adoption of a new constitution in which Islam was established as the
state religion of Egypt and in which ‘the principles of the sharia’ be-
came ‘a major source of legislation’. In a further attempt to offset leftist
and Nasserist political trends in the country, Sadat stimulated the estab-
lishment of Islamic student associations at the universities and released
thousands of arrested Muslim Brothers from prison. In 1980, the con-
stitution was again amended and the principles of the sharia were ele-
vated from a major source of legislation to ‘the major source of legisla-
tion” (Art. 2). Hence, following on the socialist and secular decades of
the 1950s and 1960s, Islam and sharia now regained an official role in
Egyptian law and society.

This official role granted to sharia by the constitution prompted the
al-Azhar University to look into the codification of certain legal areas of
Islamic law, like penal and civil law. Despite these efforts, no real
change was brought about. A draft Islamic penal code was presented by
the Azhar to parliament in 1978, but did not result in any change of the
existing penal law. Similarly, as a result of a study ordered by Sadat in
1978, recommendations to Islamise existing legislation were presented



SHARIA AND NATIONAL LAW IN EGYPT 63

to parliament but not enacted after Mubarak’s taking office in 1981
(Botiveau 1994: 124-125). There were several reasons for this reluctance
on the part of parliament and the government. Among them, the stance
of the government towards the Islamic opposition had hardened. This
was the result of Sadat’s overtures towards the Western world, resulting
in the economic liberalisation policy of 1974 (infitah), as well as negotia-
tions with Israel resulting in the 19779 peace treaty. The peace treaty was
heavily criticised by the Islamic opposition as well as the rest of the
Arab world. The government was also afraid that Islamisation of exist-
ing legislation would lead to tensions between Christians — particularly
Copts — and Muslims. Moreover, the government was concerned that
such a policy would lead to negative reactions abroad, especially in the
United States, and that such reactions could potentially have a detri-
mental impact on the large flow of American financial aid into the
country (Peters 1987: 29-30).

The political and legal importance of the constitutional amendments
regarding sharia had interesting effects on the legal position of women,
as is illustrated by the 1979 reforms to the Islamic personal status law
and the signing of the U.N. Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) in 1980. Preparations for re-
form of Muslim personal status law in favour of women had already been
underway since the 1970s, but the recommendations that had been made
to this end were all rejected by parliament (Esposito 1982: 60). Hence,
when Sadat dissolved parliament in 19779, he used his constitutional right
to issue a presidential decree on urgent matters, whenever the parliament
is not in session. This enabled him to pass a draft containing amend-
ments to the 1920 and 1929 laws on Muslim personal status. The 1979
decree was known as Jihan’s Law, referring to President Sadat’s wife
Jihan who was said to have played an instrumental role in the passing of
the law (al-Ali 2000: 74; El Alami 1994: 116). The content of the law
sparked much resistance, both for practical and religious reasons.’

Indeed, the law was so controversial that many judges refused to im-
plement it. They claimed that the law violated sharia and was, therefore,
unconstitutional (Bernard-Maugiron & Dupret 2002: 16; El Alami
1994: 116-117; Fawzy 2004: 36). In 1985, the newly established
Supreme Constitutional Court, declared the law unconstitutional, but
not because it violated the principles of the sharia, but because of viola-
tions of legislative procedure (the law was pushed through as an ‘urgent
matter’ at a time, when no such urgency existed).®

At first sight, the signing of the U.N. Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW) in 1980 ap-
pears to be a landslide development for the position of Egyptian wo-
men, especially given the fact that according to the Egyptian legal sys-
tem, international treaties can be applied directly by the national courts.



64 MAURITS BERGER AND NADIA SONNEVELD

However, Egypt had inserted several reservations in this treaty stating
that the particular articles were not applicable when violating ‘Islamic
sharia’. On this basis, Egypt formally rejected the equality of men and
women in matters of personal status law as stipulated in Article 16 of
CEDAW.

Democracy and the rule of law

During Sadat’s administration, Egypt was, on the one hand, encoura-
ging Islamisation of society and the legal system. On the other hand,
however, the noted 1974 infitah policy of economic liberalisation stimu-
lated the improvement of the national economy and the political system
(e.g. the multi-party system was re-introduced), the position of women,
and Egypt's international relations (i.e. Egypt switched political alle-
giance from the Soviet Union toward the United States and faced politi-
cal alienation in the Arab world by entering into a Peace agreement
with Israel in 1979). This dual approach was indicative of Sadat’s rule,
which tried to serve two audiences: a liberal and modern image for the
international audience, and an authentic and Islamic image to the
Egyptian public. These two approaches could easily contradict each
other, as was the case with Jihan’s Law of 1979 that was ultimately
crafted through and by a series of conflicting national and international
interests and pressures (cf. Welchman: 2007: 42-43).

By the early 1970s, efforts to firmly establish the rule of law and a vi-
able democracy looked promising with the reinstatement of a multi-
party system, the improvement of the judiciary’s independence, and the
release of large numbers of Islamists from prison. A decade later, how-
ever, Sadat started to crack down on the growing opposition movement
in general and the Islamists in particular. This was partly related to the
fact that many Muslim Brothers had radicalised as a result of the harsh
treatment they had suffered during Nasser’s reign. Their release from
prison had not abated the processes of radicalisation that began during
their imprisonment. Several extremist groups had split away from the
Muslim Brotherhood at this point. They considered their fellow
Egyptians, and in particular members of the government, to be non-
believers who must be violently opposed and combatted. Sadat re-
sponded to the rise of political opposition by ordering massive arrests
in 1981. During the period of one night, 1,600 opponents were de-
tained, among whom many were Islamists. A few months later, in
October 1981, Sadat was assassinated by a member of a new militant
splinter group called al-Jihad.

Sadat’s death marked the end of an era of attempts to simultaneously
modernise, reform, and Islamise Egypt and to open the country up to
the arena of international law and commerce. His vice-president, Hosni
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Mubarak, also a military man, took over and became the next president
in the following elections.

2.4 The period from 1985 until the present

Continuation of Islamisation and modernisation

The regime of Hosni Mubarak (1981-present) can be divided into three

distinct periods:

— the 1980s — characterised by relative political and social calm but
increasing economic activity and a growing absorption of symbols
of Islam within daily social life;

— the 1990s — characterised by both political and economic liberalisa-
tion as well as the continuing Islamisation of society and increased
legal activity related to the sharia on the one hand and harsh reac-
tions to increasing Islamic opposition and violent Muslim extre-
mism, on the other hand; and

— the first decennium of 2000 — characterised by the political strug-
gle for democratic reforms and progressive Islam-motivated reforms
in personal status law.

In similar ways to his predecessor Sadat, Mubarak mostly clung to a
pragmatic policy, balancing on a tightrope between the socialist legacy
of Nasser and economic liberalisation and between Islamic activism
and socio-political reform. In both cases, the issue of sharia in law, so-
ciety, and governance against the backdrop of the demands advanced by
the international community have continued to play central roles in the
development of Egypt.

The 1980s

From the 1970s onwards, Egyptian society has provided a striking illus-
tration of the religious revival of Islam. Islam has become a primary
source of authority or at the very least a standard that must always be ta-
ken into account. Movies, literature, and clothing have become more
modest and conservative than thirty years ago, and across all academic
disciplines, Islamic views on the subject have become relevant foci of
study. Reference to Islam in public discourse has come to dominate all
facets of daily life and led to a form of Islamic political correctness
(Bayat: 2007). This development is not to be interpreted as a reaction
against modernity or international standards. To the contrary, during
this and the next decades, one witnesses a trend of conforming Islamic
concepts to modern standards.” This has led to hybrid solutions, such
as the concept of ‘Islamic human rights’, or the ‘Islamic state’. This
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duality is also illustrated by Egypt’s ratification (since 1980) of numer-
ous international treaties contingent on their applicability only where
these laws and standards are not ‘incompatible with the sharia’ (for an
overview of these treaties, see 2.9 below).

The influence and pressure of the demands advanced by the interna-
tional community, on the one hand, and the presence of a form of
‘Islamic political correctness’, on the other hand, have also affected the
development of the personal status law, still the only field of law in
Egypt that has been based on sharia. Less than two months after the an-
nulment of the ‘Jihan’ Law, the Egyptian parliament passed new legisla-
tion on the Islamic personal status law (Law No. 100/1985). It was prob-
ably no coincidence that the introduction of a new Islamic personal sta-
tus law occurred right before the start of the 1985 U.N. conference on
women’s rights in Nairobi. The Egyptian government under Mubarak
did not wish to be branded with a negative international reputation at
this point and tried to improve its image with this new law (Badran
1995: 135; Karam 1997: 1406). At the same time, however, the govern-
ment did not want to confront opponents of Muslim personal status
law reform any more than necessary. Consequently, the government
made sure that the clauses that had provoked so much controversy in
1979 were removed from the new law.® Still, the 1985 law was certainly
more progressive and pro-women’s rights in comparison to the pre-
vious personal status laws from the 1920s, which it sought to amend?®
(see also 2.6 below) (cf. El Alami 1994).

The ambivalence of the Mubarak regime was also evident in the field
of political liberalisation. Like his predecessor, Mubarak released the
members of the Muslim Brotherhood from prison. Most of them re-
nounced violence and committed themselves to charitable work, includ-
ing education and health care. Ironically, it was through these non-poli-
tical activities that the Brotherhood was able to manifest itself as an al-
ternative to the state, in particular in the health care and education
sectors, and to gain a large following among the population. The socia-
list welfare promises that the government still officially acclaimed, but
failed to deliver, was now provided by the Islamic organisations.

However, the Muslim Brotherhood was prevented from formally es-
tablishing itself as a political party, because the admittance of a party
into the political system was made subject to a number of strict condi-
tions: its program had to be substantially different from those of other
parties; any criticism of the constitution was prohibited; the party could
not campaign at or be involved in public demonstrations; and, most im-
portantly, the party could not be founded on religious principles. This
complicated the process of promised political liberalisation as the
Egyptian government was now faced with a dilemma: refusing to grant
party status to a group such as the Muslim Brotherhood, which enjoyed



SHARIA AND NATIONAL LAW IN EGYPT 67

a significant amount of popularity, would be undemocratic, but granting
it official party status would likely result in the group’s gaining of even
more legitimacy and power. A compromise was eventually found where-
by individual Muslim Brothers could participate under the banner of
another party or as independent candidates without having to hide their
own sympathies. Moreover, in 1984 and 1987, members of the
Brotherhood entered into electoral alliances with the liberal Wafd Party
and the Islamist Labour Party, respectively.

The 1990s

In the 1990s, the Muslim Brotherhood continued its activities in the areas
of health care and education. Their popularity and efficiency became illus-
trative of the government’s dysfunction in these areas. This implicit criti-
cism of the government became painfully clear during the 1992 earth-
quake, when first aid workers from the Muslim Brotherhood reached the
disaster scenes much earlier than those of the government. In response, a
law severely restricting such operations was promptly adopted.

After a period of relative calm, Egypt was confronted with other, vio-
lent forms of Islamic activism as Muslim extremists committed an un-
precedented wave of attacks on ministers, security forces, and later
Copts and tourists. These events culminated in 1997, when Muslim ex-
tremists massacred 63 tourists in Luxor (Upper Egypt). Mubarak re-in-
stated the state of emergency and Egypt rapidly became a place where
anyone displaying Islamic sympathies risked being arrested and tried in
a military tribunal. Mubarak created these military courts in the early
199o0s after state security courts began to acquit accused on grounds
that evidence against them had been obtained through the use of tor-
ture and, as such, was inadmissible (Brown 1997). The move to try civi-
lians in courts where the evidentiary standards were far less stringent
than civil or even security courts was quite a dramatic break with the
previous decades’ emphasis on support for democratic institutions and
rights-based legislation.

The growing popularity of the Muslim Brotherhood combined with
violent attacks by Muslim extremists in Upper Egypt, and the fact that
Islam had become a generally accepted part of the social and political
discourse did not leave legal development unaffected. Individual claim-
ants began bringing claims before the courts as to the ‘un-Islamic’ con-
tent of books, films, and government decisions (e.g. the prohibition on
wearing the nigab (veil covering the face) in public schools and the ban
on female circumcision in state hospitals) (Bilz 1998, 1999).

In some cases, claimants found a sympathetic ear within the judi-
ciary. This appeared especially to have been the case, when Islamist law-
yers brought before the court the case of university professor Nasr Abu
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Zayd, whom they accused of apostasy on the basis of his academic writ-
ings. While apostasy is not punishable under Egyptian penal law, it does
carry certain legal consequences under personal status law such as the
interdiction of marriage between a Muslim woman and a non-Muslim
man, or intestate inheritance between Muslims and non-Muslim rela-
tives. In the case of Nasr Abu Zayd, it was argued that his writings ren-
dered him an apostate and, consequently, that the marriage with his
Muslim wife was void, since he was not a Muslim anymore (Berger &
Dupret 1998; Berger 2003). This argument was upheld by the Court of
Cassation, which, after lengthy deliberations on the nature of his writ-
ings, ruled in 1997 that Nasr Abu Zayd was indeed an apostate. This ar-
gument has since then been successfully used against a number of
Egyptian intellectuals (Yiitksel 2007: 179), although legislative changes
have curtailed this practice.”

In contrast, the Supreme Constitutional Court, entrusted with the re-
view of legislation on the basis of their constitutionality — including
Article 2 declaring sharia to be ‘the principal source of legislation’ — has
adopted a more cautious position with regard to the use of Islamic rules
and principles (Bilz 1998, 1999; Bernard-Maugiron 1998, 2003). The
Court has laid down a few important ground rules: first, it is the only
court allowed to rule on (in)compatibility of Egyptian legislation with
the sharia; and, second, only legislation implemented after 1980 must
conform to the principles of the sharia. Furthermore, the Constitutional
Court holds a restrictive view of what is encompassed by obligatory
rules of sharia and, consequently, accords the legislature a wide margin
of legislative freedom.

The 1990s were also tumultuous with regard to the subject of human
rights. Several Egyptian human rights organisations that adopted an in-
dependent and critical stance towards the government were established.
Western countries gave considerable financial and moral backing to
these groups in an effort to further stimulate a broader agenda for de-
velopmental cooperation, which placed a high value on the development
of civil society. The Egyptian government tacitly tolerated these organi-
sations; but, in 1999, it amended the law on non-governmental organi-
sations so that human rights organisations came directly under the
scrutiny of the Ministry of Social Affairs, causing these organisations to
lose their independence. Furthermore, in 2000, several human rights
organisations were indicted for accepting Western funds to finance
their activities. This action was justified with a dormant decree from
1992 that was based on the Emergency Law.

As for economic liberalisation, the economic crisis of the 1980s neces-
sitated far-reaching economic reforms. Western willingness to waive
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large parts of Egypt’s considerable international debt after its participa-
tion in the Gulf War in 1991 was a first step in this process. By 19906,
the Egyptian government had embarked on structural measures of pri-
vatisation and liberalisation (Dupret 2003). These measures were met
with great confidence from national and foreign investors as well as
from the World Bank and the IMF. Because the constitution of 1980 re-
quired all legislation to be in conformity with the principles of sharia,
the new economic and commercial legislation has been scrutinised in
this respect. This constitutional requirement has thus far, however, not
proven to be an obstacle to the enactment and implementation of laws
that complied with the modern financial world, such as the 1999 Code
of Commerce.

Islamic finance has gained popularity, but it has manifested itself in
the private finance sector rather than within the scope of the above
mentioned legislation (al-Ahmad 1996). Its focus on consumer credit
in combination with its Islamic credentials have made Islamic banking
an attractive alternative to common banks that, due to their socialist
heritage, traditionally targeted large industrial and construction projects.
Even a major fraud scandal in one of the main Egyptian Islamic finance
houses in the early 1980s failed to affect the credibility of Islamic fi-
nance. By the late 199os, Islamic financial services were provided by
Egyptian as well as international banks. A matter of debate remains,
however, as to what extent ‘Islamic finance’ is indeed another way of fi-
nancing or whether it follows established economic and legal principles,
but refrains from certain types of activities, thereby rephrasing its finan-
cial products in ‘Islamic’ terms (el-Gamal 2003; Kuran 2004). The fact
that Islamic financial institutions were not affected by the financial cri-
sis of 2008 was reason for some to argue the superiority of this kind of
financing; others pointed out that Islamic finance takes place in a niche
of the financial market, which happened to be outside the scope of ac-
tivities that were involved in the crisis.

Concluding, we can say that the 199os saw a mounting legal activity in
which the sharia played a pivotal role. From the side of the government,
which had committed itself under Sadat to the sharia by means of consti-
tutional reform, most legislation paid lip service to the sharia (mostly
with the remark that the law ‘is not contradictory to sharia principles’),
but actually showed no radical changes in terms of the previous legisla-
tion or significant differences with comparable legislation in non-Muslim
countries. By contrast, Islamic regulation gained much popularity in the
private sector. This was primarily expressed in dress codes and rules of
morality and social behaviour, but also in adoption of Islamic financial in-
struments, whether by private banks or in neighbourhood settings. This
private initiative also became manifest in the increase of litigation on
Islam-related matters. This is exemplified by the many cases in which
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intellectuals, academics, and artists have been accused of un-Islamic be-
haviour or views that, if proven, would render them apostates. Cases
brought before the Supreme Constitutional Court on claims that promul-
gated decrees and laws contradict the sharia, and therefore Article 2 of
the Constitution, are also indicative of this trend. The general eagerness
to petition the courts since the 199os has resulted in a growing impor-
tance in the role of the judiciary, whereby the lower courts show a ten-
dency to easily accept Islamic rules and legal reasoning, often to be re-
buked by higher courts for failing to adhere to the national law of Egypt.

The new millennium

After the relative political calm and economic optimism of the late
1990s, the new millennium brought with it new setbacks as Muslim ex-
tremists again committed a series of bloody attacks in 2004 and 200s5.
While the government reacted harshly and arrested many people, it si-
multaneously implemented a number of political reforms. Many ana-
lysts see this liberalisation and modernisation of policy as a reaction to
the 9/11 attacks in the United States, which caused a major change in
American policy vis-a-vis the Middle East. Where in the previous two de-
cenniums, the U.S. had supported the Egyptian regimes for its stability
rather than its democratic credentials, this policy was drastically revised
after the g9/11 attacks. The U.S. administration was of the opinion that
the lack of democracy in Arab countries was the root cause of Islamic
terrorism.

With this change in American policy, the Egyptian government was
forced to walk the tightrope between undemocratic measures allegedly
needed in the interest of security and stability, and international pres-
sure to democratise. For example, in 2005 and 2007, the government
presented constitutional amendments in which the one-candidate presi-
dential elections (i.e. people could vote ‘yes’ or ‘no’ for a single presi-
dential candidate nominated by parliament) were changed into multi-
candidate elections (2005). At the same time, however, the number of
presidential terms was increased, allowing President Mubarak to again
run for office. In the presidential elections of September 2005, nine
candidates ran alongside President Mubarak. However, in ways similar
to the one-candidate elections, the multi-candidate elections were rife
with allegations of foul play, violence against the opposition and demon-
strators, and coercion and intimidation, causing a number of interna-
tional players and human rights groups to question Egypt’s ‘newfound’
democracy. In any case, Mubarak won the elections and began his fifth
term in office.

Another amendment presented as a democratic reform was the pro-
position to lift the state of emergency in exchange for more stringent
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anti-terrorism and anti-opposition regulations. Parliament consented,
but allowed for another extension of the state of emergency until mid-
2010, during which period it intends to draft new anti-terrorist legisla-
tion to replace the Emergency Law.

Other ‘democratic’ constitutional amendments that were severely cri-
ticised include those relating to political participation and the electoral
process. Article 5 of the Constitution was amended in order to prohibit
not only the formation of a political party on religious grounds (a ban
that already existed in the Law on Political Parties of 1977), but also any
political activity on a religious basis or within any religious frame of re-
ference. In addition, Article 62 of the Constitution was amended in
such a way as to marginalise the participation of independent candi-
dates in elections. Most likely these amendments were motivated by the
parliamentary elections of late 2005 in which the independent candi-
dates of the Muslim Brotherhood won a landslide victory.

Finally, amendments to Article 88 of the Constitution minimised ju-
dicial supervision over elections through the establishment of an elec-
toral committee that is no longer comprised purely of judges, but now
includes additional members to be appointed at the discretion of, and
directly by, the President. According to critics, this amendment was a
response to the increasing number of judicial decisions following each
election, invalidating parliamentarian seats due to irregularities in the
electoral process.

In contrast to the 1990s, when no legal initiatives were undertaken in
the field of Islamic personal status law, the first years of the new millen-
nium witnessed several substantive reforms. This period of reform is
symbolically expressed by one of the most radical reforms also being
Egypt’s first law of the twenty-first century. Article 20 of Law 1/2000 ef-
fectively provides for the right of women to unilaterally divorce their
husbands through a court procedure called khul‘ (Sonneveld 2009; see
also 2.6). This is exceptional for two reasons. Firstly, while the law was
presented as a law of procedure, it, in actual fact, contains rules of sub-
stantive law. Secondly, although the article on khul‘ was presented as
being in accordance with the sharia, it is not part of the corpus of any
of the four Sunni schools of jurisprudence. Sunni jurisprudence is
unanimous in accepting a khul‘ divorce only upon permission of the
husband, but the new Egyptian law deemed the husband’s consent to
his khul‘ divorce irrelevant. This law therefore brought about an expan-
sion of the authority of the legislature with regard to interpretation of
the sharia. In addition to the instruments that had been used by
Egyptian legislature until 1985 in pushing for legal reforms, namely ta-
khayyur and talfig, the concept of ijtihad had now been incorporated in
order to reach an interpretation of khul‘ nonexistent in the four Sunni
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schools of jurisprudence (cf. Arabi 2001). The Supreme Constitutional
Court affirmed this interpretation, declaring in December 2002 that
the article on khul‘ was in compliance with the sharia.

A number of other reforms in personal status law were enacted
quietly during this period in the slipstream of the successful introduc-
tion of the khul‘ law (Sonneveld 2009). In August 2000, for instance,
after consistent opposition during the 1990s, a new standard marriage
contract was introduced and adopted; it gives women the right to insert
substantive conditions, such as the right to automatic divorce in case
the husband marries a second wife and the right to work and education,
in the marriage contract. In November 2000, another controversial is-
sue was tackled, when women were given the option of applying for a
passport without the consent of their husbands, which, in turn, gave
them the right of travel without spousal consent.

In January 2003, the first female judge was appointed in Egypt.
Tehani al-Gebali became a judge on the Supreme Constitutional Court.
Together with the coming into force of the new family courts in
October 2004, this move was seen by many proponents of women’s
rights as a first step towards the appointment of female judges in fa-
mily courts. Indeed, in April 2007, this goal was realised when the
Supreme Judicial Council swore in thirty female judges to different
courts of first instance in Cairo, Giza, and Alexandria.™

In legal terms, the first decade of the millennium was characterised
by two developments: political reforms of an allegedly democratic nat-
ure; and reforms in the field of personal status laws. Whereas the latter
were based on Islamic law, the first were not. Interestingly, the
Islamically-motivated reforms of personal status law were more progres-
sive than ever before, while the political reforms largely paid lip service
to democracy, imparting little actual change. One of the explanations
for the apparent paradox in introducing women'’s rights by way of refer-
ence to sharia is the concerted effort of a number of women activists to
base reform in the multiple sources on Islamic thinking and the sharia
by exploring ways of ijtihad, thus in effect sidestepping the intellectual
legacy of classical Islamic legal theory (Arabi 2001; Singerman 2005)."

2.5 Constitutional law

Egypt’s constitution was adopted in 1971, and amended in 1980, 2005
and 2007. The 1971 constitution replaced Nasser’s heritage of one-party
socialism with the more democratic system of a parliament with political
parties. The amendments of 1980 were concerned with the role of sharia
in national legislation (see below) and laid down the powers of the
Supreme Constitutional Court, which had been established the year
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before. Of the 2005 and 2007 amendments, the latter were the most
comprehensive (see 2.4). Their main thrust is toward democratic reform
and economic liberalisation. New repressive provisions about emergency
law have already been contested strongly, and the political debate about
the need for another round of reforms is expected to continue.

According to this constitution Egypt is a ‘democratic state’ based on
the separation of the three powers of the government, the People’s
Assembly and the judiciary. The political system is officially based on
the plurality of parties, but at the same time it is forbidden to establish
a political party on the basis of religion, race or gender, nor when the
new party’s programme is similar to that of an existing party. In addi-
tion, the constitution lays down the basic rights and freedoms of citi-
zens, which include the freedom of belief and the freedom of practising
religious rights, the freedom of expression, as well as press freedom.

The Supreme Constitutional Court was established for the purpose of
reviewing compatibility of legislation with the Constitution. In Egypt,
legislation is promulgated by the People’s Assembly. The 1980 amend-
ment made ‘the principles of the sharia’ the primary legal source for all
Egyptian legislation. The Supreme Constitutional Court has ruled that
this condition for legislation only applied to laws promulgated after
1980. Although the Supreme Constitutional Court is the only judicial
forum with jurisdiction to evaluate the constitutionality of laws, the
Supreme Administrative Court (the highest legal organ of the Council
of State) has also played a role in assessing legislative compatibility with
the sharia. From case law it appears that both Courts interpret ‘princi-
ples of the sharia’ restrictively. According to both courts, these princi-
ples are confined to rules that are ‘fixed and indisputable’, which tech-
nically refers to rules explicitly mentioned in the Quran or the Sunna,
and that are not open to deviation or interpretation. For all other rules,
the Courts have held that the Egyptian legislator is authorised to inde-
pendently interpret the sharia (ijtihad) in a way that respects the goals
and intention of the sharia (Arabi 2002; Bilz 1998, 1999; Berger 2003;
Dupret 1997).

The Constitution provides for an independent and non-arbitrary judi-
ciary. The Egyptian judiciary is indeed known for that. In section 2.4 we
have noted, for example, that the government in its prosecution of al-
leged terrorists felt compelled to turn to military tribunals because regu-
lar as well as security criminal courts began to increasingly acquit sus-
pects due to the unlawful manner in which evidence had been pro-
cured. Another example is the nullification of electoral results at
various elections, although this form of judicial scrutiny was curbed by
the constitutional amendment of 2007.
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2.6  Personal status and family law

Egyptian personal status law is based on the Hanafi school of jurispru-
dence. This law applies to all Egyptians, regardless of their religion. An
exception applies to issues of marriage and divorce, where Christians
and Jews may apply their own laws.” Application of these laws is deter-
mined by the religious denomination of the litigants involved, providing
that the couples are of the same religion (Islam, Christianity, Judaism),
denomination (for the Christians: Catholic, Orthodox, and Protestant),
and sect (for the Orthodox: Coptic, Greek, Syrian, Armenian). For mar-
riages between individuals of different religions (e.g. the union between
a Jew and a Christian) or between different denominations (e.g. the un-
ion between a Catholic and an Orthodox) or between different sects
(e.g. the union between a Greek Orthodox and a Coptic Orthodox), the
Muslim law of marriage and divorce applies (Berger 2001).

Islamic personal status law, including marriage and divorce, has only
been partially codified in Laws No. 25/1920 and No. 25/1929, both
amended and augmented by Laws No. 100/1985 and No. 1/2000.
Where the codified law is silent on a given matter, the judge must re-
sort to the ‘prevalent opinion within the Hanafi school of jurisprudence’
(Decree on the Organisation of the Shari’a Courts (1931), Art. 280).

Marriage

A marriage concluded in accordance with the applicable religious law
(Islamic, Christian, or Jewish) needs to be registered in order for it to
be legally valid. For Muslims, registration must be undertaken with the
civil registrar (ma’dhun). Non-Muslims and foreigners are required to
register their marriage with the Ministry of Justice. Unregistered mar-
riages — urfi marriages for Muslims, church/synagogue marriages for
non-Muslims — are, in principle, in legal limbo. While they may be con-
sidered socially valid, they are not recognised by the courts as per
Article 99 on the Law on the Organisation of Sharia Courts. This is
especially problematic for women who are, thus, prevented from peti-
tioning the court for enforcement of their marital rights (e.g. mainte-
nance or divorce). However, after the introduction of new procedural
law on personal status in 2000, women in urfi marriages have been gi-
ven the possibility to divorce, on the condition that they provide some
form of documentation proving their marriage.

One of the formal conditions to an Islamic marriage is the offer and
acceptance of the bride and the groom in the presence of two male
Muslim witnesses. A religious ceremony or the presence of a cleric is
common, but not required under the law. In August 2000, a new mar-
riage contract was introduced which added the possibility of including
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certain conditions for marriage annulment. Another condition of an
Islamic marriage is the dower (mahr or sadag), a sum of money to be
paid by the groom to the bride.™ Usually, only a small part is paid upon
conclusion of the marriage (mugaddam al-sadaq, or prompt dower) and
the remaining part (mu’akhkhar al-sadag, or deferred dower) upon di-
vorce or decease of the husband. The dower must be registered in the
marriage contract.

Divorce

Under Islamic law, men may end their marriages unilaterally without
being required to produce a reason for the divorce. This form of di-
vorce, or end to the marriage, is called repudiation (talag). Under
Egyptian law, this right is upheld but can only be enforced once the
husband has registered the divorce with the civil registrar (ma’dhun)
within thirty days after he has pronounced the talaq. The registrar is, in
turn, required to notify the wife of her divorce. Failure to register the re-
pudiation does not render the divorce invalid, but is punishable by a jail
sentence of up to six months and/or a penalty of up to two hundred
Egyptian pounds (approximately 25 Euros).

A woman in Egypt can initiate divorce in various ways: in court by ju-
dicial divorce (tatlig), by means of contractual stipulations, and by way
of khul‘ (upon payment of financial compensation and renunciation of
financial rights). The latter can also take place outside the court when
the husband divorces his wife upon her request (which mostly is
granted only upon payment of financial compensation).

In the first type of female-initiated divorce (tatlig), the wife may petition
the court for divorce on one of the grounds identified in the law. These
grounds include: a) the husband’s absence of more than one year with-
out an acceptable excuse, or a three-year absence caused by a prison
sentence; b) damage or harm caused to the wife, which is defined on
the basis of the wife’s socio-economic position (and in certain cases in-
cluding the husband marrying a second wife); c) failure by the husband
to fulfil his legal obligation of maintaining his wife; and d) a severe ill-
ness of the husband of which the wife was not aware at the time the
marriage was concluded.

The second way for women to obtain divorce is through contractual
stipulations. Since 2000, a woman has the possibility to include such
stipulations in her marriage contract. For instance, she can stipulate
that her husband will not marry another wife or that she is allowed to
work outside the home. When the husband violates these stipulations, a
woman has the right to dissolve the marital bond. Another kind of con-
tractual agreement is that the man cedes his right of talaq to his wife,
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so that she may unilaterally divorce herself (talag al-tafwid). In actuality,
however, women in Egypt seem reluctant to make use of this new right
(Sonneveld 2009).

In the third form of divorce, a wife may ask her husband to divorce
her in exchange for financial compensation. In practice, financial com-
pensation in these cases has meant the waiving of alimony payments or
of the remaining portion of the dower. This divorce, concluded by mu-
tual consent, is referred to as khul‘ or ibra’ and falls under the purview
of the civil registrar (ma’dhun). A non-consensual form of khul‘ was in-
corporated into Egyptian law for the first time in 2000, introducing a
radical break with the khul‘ as commonly defined by classical Islamic
jurisprudence. According to this jurisprudence, a khul‘ divorce requires
the husband’s consent. The woman’s wish for divorce could, therefore,
easily be frustrated by the husband, either because he did not want to
divorce her or because he found the financial compensation inadequate.
Under the new law of 2000, the divorce has to be legally accepted by
the judge — without the need for the husband’s consent — when the wife
has met all of the following conditions: a) she forfeits her financial
rights; b) she returns to her husband the prompt dower which her hus-
band gave her when contracting the marriage; c) she goes through a
period of reconciliation; and d) she explicitly proclaims in court that she
hates living with her husband and, as a result of that, is afraid to cross
the limits of God.

Another type of divorce that has gained notoriety is the invocation of
nullity of a marriage based on the conversion or apostasy of one of the
spouses. This is related to the rule that allows for mixed religious mar-
riages if the husband is Muslim, but declares void a marriage between
a Muslim woman and a non-Muslim man. If in a non-Muslim mar-
riage, for instance, the woman converts to Islam, her marriage is ren-
dered void. The same applies to a Muslim couple where one of the two
— but especially the husband — renounces Islam or converts to another
religion, hence becoming an apostate of Islam. These situations occur
in non-Muslim marriages in order to obtain a divorce. Since the 1990s,
however, it has also been used as a legal instrument to substantiate the
accusation of un-Islamic behaviour: since apostasy as such is not pun-
ishable under Egyptian law, a third party may call upon Egyptian mar-
riage law in order to nullify a marriage of a person due to his or her al-
leged apostasy. The most infamous case was that of the abovemen-
tioned Nasr Abu Zayd, a university professor whose work was
considered blasphemous, and who in 1996 was divorced from his wife
on the basis of apostasy. Consequently, the legal basis upon which a
third party could raise such a divorce case (hisha) has changed: from
2001 only the public prosecutor may raise divorce cases on the basis of
the accusation of apostasy.
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Since the establishment of a new Family court system in 2004, all mat-
ters pertaining to divorce, such as alimony and custody, are treated by
one and the same judge in one court. The new legislation also specifies
that husbands in divorce cases initiated by their spouses can appeal
only once against the court’s decision and this appeal cannot be to the
Court of Cassation. In case of a divorce through khul’, the husband can-
not appeal at all.

Consequences of divorce

After divorce, children are entitled to alimony (nafaqa) to be paid by the
father. Since 2000, men who do not fulfil their alimony obligations are
punishable with jail sentences of up to thirty days.

Egyptian law allows for two kinds of financial compensation for the
ex-wife, depending on the type of divorce. In the event of a regular re-
pudiation or judicial divorce, men are required to continue maintaining
their ex-wives for a period of three months (the so-called ‘iddah period
during which the woman cannot marry another man in order to make
sure that she is not pregnant by her ex-husband). In case of repudia-
tion, the man is also obliged to pay financial compensation (muta?), if
the wife did not play a role in bringing about the repudiation and did
not consent to it. This compensation may equal the maintenance for a
period of up to at least two years. Women who initiated the divorce
through khul‘ or by invoking breach of the marital contract stipulations
are not entitled to either ‘iddah or muta‘ compensation.

With regard to the children of divorced parents, a distinction must be
made between guardianship (wilaya) and fosterage (hadana) of the chil-
dren. Guardianship refers to the overall supervision of the children in
financial affairs and matters such as the choice of school. Guardianship
lies with the father and remains with him after divorce until the chil-
dren reach maturity. Fosterage on the other hand is the day-to-day care
of children and is the right and duty of divorced mothers. According to
Egyptian law, this right applies to daughters until the age of twelve and
to the sons until they reach ten years of age. Once the fosterage periods
lapses, children are transferred to the care of their father unless a judge
determines that it is in their best interest to remain with their mother.
In case of the latter, the law allows fosterage of girls to be extended until
they marry (or reach the majority age of 21 years before that time) and
of boys until they reach the age of fifteen.

Inheritance

Islamic inheritance law has a strong religious foundation due to the
many inheritance rules laid down in the Quran and Sunna. Egyptian
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intestate and testamentary inheritance laws (Law of 1946 and 1943, re-
spectively) are based on the Hanafi school of law, although selective use
has been made of rules of the other schools of law (takhayyur). In some
instances rules have been inserted that have no basis in sharia at all,
like the possibility to testate to legal heirs.

Intestate law adheres to the complicated system of fractions and por-
tions of the estate to be divided in a certain order among the heirs speci-
fied in the Quran and the male heirs on father’s side. By testament, a
maximum of one third of the estate may be bequeathed. These laws ap-
ply to all Egyptians, regardless of their religion. This means, among
other things, that according to intestate inheritance law women are en-
titled to half the amount men are entitled to if they both occupy the
same testamentary inheritance positions (e.g. when they are brother and
sister). It also means that Muslims and non-Muslims may not legally in-
herit from each other; these rules, however, do not apply to testamentary
bequests. Therefore, in the case of a marriage between a Muslim man
and a non-Muslim woman, the spouses may not inherit from each
other; neither may the children in such a marriage, who are legally con-
sidered Muslims, inherit from their non-Muslim mother. However, this
religious impediment does not apply to the testamentary inheritance, so
that Muslims may freely — but up to a maximum of one third of the es-
tate — testate to non-Muslims and vice versa.

2.7 Criminal law

The Egyptian Criminal Penal Code, adopted in 1937, was influenced by
the Italian Criminal Code, but does mention in Article 77 that its applica-
tion should not ‘violate a right established by the Sharia’, a restriction
that was rarely applied (Najjar 1992). Egyptian criminal legislation ap-
plies many fundamental rule of law concepts such as the principle of
legality of crime and penalty, a presumption of innocence, equality of
arms, and the right to a defence (Akida 2002: 39-40).

Under Egyptian criminal law it is possible to criminally prosecute
missionary activities conducted by non-Muslims on the basis of Article
98f of the Criminal Code, while missionary activities conducted by
Muslims are allowed. Such cases have thus far never led to actual legal
prosecution by the public prosecutor. It must be noted, however, that
this provision is related to public order rather than to sharia. This is
probably due to both a colonial past with strong Christian missionary
activities and a pan-Arab past with an emphasis on Arab unity as op-
posed to religious disunity: this has led up to the general notion that re-
ligious disharmony, whether created by incitement or missionary activ-
ities, is detrimental to national security.
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Overriding the Criminal Code, however, is the Emergency Law, which
has been in effect since it was enacted in 1956 (although it actually dates
back to the monarchy), with the exception of two short breaks in the peri-
ods between 1964-1967 and 1980-1981. The required parliamentary per-
mission for extending the state of emergency is duly given every three
years. The main justification for this extension is the fight against terror-
ism and Islamic extremism. This law authorises the president to enforce
measures that are contrary to national laws, such as restricting the free-
dom of association, assembly, and expression; the searching of people
and places; and the arbitrary arrest and extended detention of persons
suspected of posing a threat to national security. Presidents Sadat and
Mubarak repeatedly used their unbridled rights under the Emergency
Law in their alleged fight against terrorism and Islamic extremism.

2.8  Other legal areas, especially economic law

Pursuant to the economic liberalisation policies (infitah) started by
President Sadat in the 1970s, only in 1996 did Egypt seriously began a
process of implementing extensive economic reforms. To this end, leg-
islative changes and legal amendments have been introduced that posed
drastic changes of the otherwise socialist-oriented legal structure. For
example, in 1999 a new commercial code was promulgated that incor-
porated the latest legal developments in modern commercial law.
Remarkably, this, and other legislation on matters of investment, private
enterprise, and the stock market, has until now been found to be in ac-
cordance with sharia (as is required by Article 2 of the constitution).

Due to the liberalisation of the economy and its regulations, private
commercial and financial initiatives have picked up considerably since
the 1980s (Amin 1995; Moore 1997; Oweiss 1990). A special branch
that gained popularity within this development was the financial busi-
ness based on Islamic principles, commonly referred to as ‘Islamic
banking’ or ‘Islamic finance’. These principles include the avoidance
of usury and the prohibition of interest, and have resulted in the crea-
tion of legal constructs for financial contracts that meet the standards
of modern financial transactions as well as the tenets of sharia.
Contracts for mortgage and insurance, while technically not permitted,
are now possible in an alternative form of contract that meets the re-
quirements of sharia. The significance of these Islamic financial in-
struments is widely debated. While some argue that the newly con-
strued Islamic contracts are not essentially different from common
modern contracts, others point at the fact that Islamic finance only
covers a limited part of the field of finance and investment (el-Gamal
2003; Kuran 2004).
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2.9 International treaty obligations and human rights

Egypt’s formal commitment to international human rights is laudable,
with numerous treaty and convention ratifications beginning from the
early 1980s. Its actual human rights record, on the other hand, is poor.
Egypt remains a state ruled by an authoritarian regime where funda-
mental rights such as the prohibition against torture and ill-treatment,
freedom of expression, and due process under the law are regularly
denied.

The almost continuous use of the Emergency Law since 1956 makes
it easier for the authorities to arrest and detain for extensive periods of
time anyone who poses what they consider to be a threat. While its use
has been justified by the threat of terrorism and Islamic extremism, in
practice it has meant regular crackdowns on the Muslim Brotherhood;
unjustified and unchecked arrests and detentions of journalists, blog-
gers, and human rights defenders; and political harassment and arbi-
trary detention of opposition leaders and supporters.

Several local and international human rights organisations have for
many years criticised Egypt’s human rights record, in particular with re-
gard to routine torture, arbitrary detentions, and unfair trials before
military and state security courts. In 2005, President Mubarak faced un-
precedented public criticism, when he clamped down on pro-democracy
activists challenging his rule.

There is quite some legislation that is discriminatory with regard to
non-Muslim minorities. Laws dating from Ottoman times that restrict
the building of churches and open worship for non-Muslims have re-
cently been eased, but major construction still requires governmental
approval. Another issue is that of the religion mentioned on Egyptian
identity cards. Because the Egyptian legal system only recognises three
religions (Islam, Christianity, and Judaism), members of other reli-
gions, such as Baha'is, cannot obtain identification documents
(although an Egyptian court in early 2008 ruled to the contrary). Also, a
Muslim who converts to another religion cannot change his identity
card, (which, for instance, would be helpful to indicate the applicable fa-
mily law to the court).

It must be noted that the role of sharia in this respect is limited. An
exception is personal status law, which contains quite some gender and
religious inequalities that are directly derived from Islamic tenets. It is
this aspect that also shows in the reservations made by Egypt in its rati-
fication of international human rights treaties. These reservations gen-
erally state that the treaty should not infringe upon principles of the
sharia.
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For example, when ratifying the International Covenant on Civil and
Political Rights (ICCPR) in January 1982, Egypt noted the following:
‘taking into consideration the provisions of the Islamic Sharia and the
fact that they do not conflict with the text annexed to the instrument,
we accept, support and ratify it.” Similar reservations were made to the
Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW). These reservations are either expressed with regard
to entire treaties or with regard to specific articles. In contrast, the June
1986 ratification of the Committee Against Torture (CAT) took place
without the specification of any reservations. This can be explained by
the fact that the sharia-reservations usually refer to issues of equality, in
particular equality based on gender and religion. As demonstrated in
section 2.6, such inequalities are widespread in the Egyptian religion-
based family laws (both for Muslims and non-Muslims), laws that are
often considered sacrosanct.

A complicated case of human rights violations is that of female cir-
cumcision, an age old custom that pre-dates Islam and is practised by
both Christians and Muslims in Egypt. According to recent estimates,
FGM is practiced on more than 95 per cent of girls in Egypt. In the
1990s, the Sheikh of al-Azhar, one of the highest religious authorities
in Egypt, declared this practice to be in conformity with Islam. His suc-
cessor, Sheikh Tantawi, has expressly argued the opposite since 1996. A
similar rejection was made by the Coptic pope Shenouda. A 1996 min-
isterial decision banning female circumcision in hospitals and clinics
was brought before court for allegedly conflicting with the sharia, but
this case was emphatically rejected by the Supreme Administrative
Court (Bilz 1998). The ministerial decree proved ineffective, however,
and in 2007 a law made it punishable to perform such circumcision.
However, the custom appears hard to eradicate.

The Egyptian state, while often guilty of perpetrating or condoning
human rights violations, claims to adhere to human rights. For this pur-
pose, the government in 2003 established the National Council for
Human Rights, headquartered in Cairo; its director directly reports to
the president. The council has come under heavy criticism by local
NGO activists, who contend it undermines human rights work in Egypt
by serving as a propaganda tool for the government to excuse its viola-
tions and to provide legitimacy to repressive laws such as the renewed
Emergency Law (soon to be replaced by counter-terrorism legislation).

2.10 Conclusion

Although brief, the French occupation of Egypt in 1798-1801 inspired
Egyptian leaders to modernise the country according to European
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models. In 1883, comprehensive national legislation of mainly French
origin was introduced, as was a new national court system to imple-
ment the new laws. As a result, the jurisdiction of existing sharia courts
was limited to personal status law. Later, in the 1920s, this personal sta-
tus law was codified, at the time a unique development in sharia
jurisprudence.

While limited in terms of its applicability in national law, sharia re-
mained important as calls for modernisation were paralleled by reforms
in Islamic thought. Islamic modernisers were intent on modernising
the country, but they did not want Egypt to lose its Islamic character.
Thus, rather than blindly adopting Western models, they argued that
modernisation needed to be rooted in sharia. In order to adapt sharia to
modern times, Islamic reformers such as al-Tahtawi and Abduh argued
that the four (Sunni) schools of Islamic Law were equal to each other
and that instead of conforming to one school of law (taglid), Muslims
needed to follow the legal interpretations of one of the four schools of
law that suited the general public interest best (a practice known as ta-
khayyur). Abduh went even further, suggesting that Muslims should in-
dependently interpret the sources of sharia by a process of free interpre-
tation (ijtihad).

However, at the beginning of the twentieth century, both substantive
as well as procedural laws were still largely derived from French codes,
with the exception of marriage laws. Reform of sharia was thus largely
limited to the field of personal status, where the sharia provisions relat-
ing to marriage and divorce were codified. Aiming to enhance the posi-
tion of women, the first codification of Muslim personal status law in
1920 gave women more rights to divorce while simultaneously curbing
men’s right to polygamy and divorce by introducing procedural con-
straints. In 1929, this law was amended, further expanding women’s
grounds for divorce and curtailing men’s right to polygamy and
divorce.

This period also witnessed Egypt’s independence from Great Britain
in 1922 and the introduction of its first constitution in 1923. The consti-
tution was modelled after the Belgium constitution and contained no
references to sharia. In 1928, the Egyptian Muslim Brotherhood was es-
tablished. Though the reintroduction of sharia was part of the organisa-
tion’s ideology, it was not until the 1970s that it was used as a political
slogan.

Under the leadership of Nasser (1952-1970) and the prevalent secular
and socialist ideology of that time, the introduction of sharia was
pushed even more to the background. In 1955, the Religious Courts
were abolished and replaced by national courts although religious laws
were not abolished and instead remained intact. Many socialist ele-
ments were introduced and women were given more constitutional
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rights. However, as there were no corresponding reforms in personal
status law, women could vote, become ministers and work outside the
home, but in order to leave the marital home or travel, they still needed
the permission of their husbands.

Egypt’s defeat in the Six-Day War of 1967 gave impetus to the resur-
gence of Islam as many Egyptians considered the defeat to be God’s
punishment for a nation that had deviated from the true path of reli-
gion. Political pressure to introduce the sharia increased and Nasser
decided to make religion a national theme, something which was con-
tinued under Sadat (1970-1981) and is still today under Mubarak (1981-
present).

Upon taking office in 1970, Sadat released many members of the
Muslim Brotherhood from prison and in 1971 he was behind the adop-
tion of a new constitution that turned the principles of the sharia into
‘a’ major source of legislation and Islam into the religion of the state.
By a constitutional amendment in 1980 the principles of the sharia
were elevated to the status of being ‘the’ major source of legislation.
Turning to the West as well, Sadat had to balance the demands of the
international community with growing domestic pressure to introduce
sharia in other parts of Egypt’s legal system. Walking this tight rope,
Sadat signed many international treaties, such as CEDAW and ICCPR,
but included reservations to ensure that the human rights provisions
would not violate the sharia.

Pre-existing legislation was not affected by the prominent place now
assigned to sharia, as the Supreme Constitutional Court ruled in 1984
that for the sake of legal certainty only legislation enacted after the
1980 amendment needed to be in accordance with the principles of
sharia. All legislation enacted before 1980 was unaffected by the new
constitution. This was especially important in the field of civil and com-
mercial law as the widely applied legal provisions on charging rent on
loans were not affected by the Islamic prohibition of usury.

The Supreme Constitutional Court has ruled that new legislation can-
not contradict those rules of sharia whose origin and interpretation are
definitive. Other rules of sharia, however, are open to independent rea-
soning (ijtihad). Through this ruling, the Court has paved the way for
innovative legislation that surpasses the doctrines of the four schools of
(Sunni) law. An example of such legislative reform based on sharia is
the khul’ law of 2000, which was ruled constitutional by the Supreme
Constitutional Court.

The court also ruled that it is the only court allowed to rule on (in)
compatibility of Egyptian legislation with the sharia. Interestingly, most
cases that are brought to its attention concern matters of personal sta-
tus. In other fields of law, there is apparently little pressure to introduce
sharia. Seemingly, sharia continues to merely apply to personal status
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issues. The introduction of the principles of the sharia being the most
important source of legislation, the growing influence of Islam in
Egyptian society, and extremist Muslim violence, particularly in the
1990s, do not seem to have changed this.

On the basis of these developments, one can conclude that in Egypt’s
legal system a form of compromise has been found between sharia and
Western law. This does not mean that a new system of laws has ap-
peared. The critical element appears to be that national law and legisla-
tion must be authentic, and in the eyes of many Egyptians this means
that it must be Islamic. Until now, one finds introduction of nominal
authentic Islamic legal principles only in personal status law; all other
legislation is considered Islamic by virtue of not contradicting princi-
ples of sharia. Whether authentic or symbolic, Egypt mostly uses sharia
for adapting legislation to current and new situations, in part because
of international pressure to adhere to international treaties and
conventions.

Notes

1 Maurits Berger is a professor of Islam at the Faculty of Humanities, University of
Leiden. Nadia Sonneveld is a senior researcher on the implementation of Islamic law
in practice affiliated with the School of Oriental and African Studies (SOAS),
University of London, and the Van Vollenhoven Institute, University of Leiden. The
authors wish to thank Dr Baudouin Dupret of the Centre d’Etudes et Documentation
Economique, Juridique et Sociale (CEDE]) and the Université Louvain-la-Neuve for
his elaborate comments and suggestions.

2 There are four schools of jurisprudence in Sunni Islam: the Hanafi, Hanbali, Maliki,
and Shafi‘i schools. An example of takhayyur in the Egyptian context is as follows.
Under Islamic law, a woman may seek divorce if she can demonstrate that actions ta-
ken by her husband have resulted in ‘harnt’ (darar). Within the Hanafi school, the
Islamic school of jurisprudence relied on in Egypt, darar includes physical and finan-
cial harm, but not psychological distress or harm. The Maliki school of thought, in
contrast, interprets darar as physical, economic, or mental harm, and as such permits
the judge to accept divorce on any of these grounds (cf. Viker 2005: 314). Were
Egyptian Islamic scholars to interpret harm in the latter manner (i.e. along the lines
of the Maliki school), this would constitute takhayyur, or an incorporation of legal in-
terpretation outside of Egypt’'s own (Hanafi) school of jurisprudence.

3 The term mufti can have multiple meanings. In general, it translates as ‘official inter-
preter of Islamic law’, but in the Egyptian context state mufii refers to the position
held by the highest, or supreme, advisor on Islamic matters to the state, also known
as the ‘grand mufti.

4  Salafiya or Salafism (literally ‘predecessors’ or ‘ancestors’) was a very liberal form of
Islam that turned into an ultra-conservative movement a century later, among other
things because of its connection to Wahhabism.

5 Controversy arose, for example, over an article that deemed polygamy without the
first wife’s consent as harmful, and which went so far as to provide the first wife with
a right to petition the court for divorce upon the second marriage of the husband.
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Another article, which gave women with children the right to stay in the matrimonial
home after divorce, enraged men, who facing Cairo’s difficult housing market, feared
that they would be thrown out of their houses. Disagreement also arose over a provi-
sion stipulating that women remain entitled to maintenance (nafaqa) even if they
work without spousal consent (Fawzy 2004: 35-36).

The Supreme Constitutional Court’s ruling concerning the unconstitutionality of the
1979 Law on personal status should not be interpreted as the court generally taking
an anti-women stance. Having created a furore in Egyptian society in January 2000,
the same court ruled in November 2000 that women should be given the right to tra-
vel without the consent of the husband, and in December 2002, it declared that the
highly controversial right of women to unilateral divorce (khul9) was in accordance
with the constitution. According to Arabi, the commitment of the Supreme
Constitutional Court ‘to democratic values and constitutional principles ought to be
emphasised’ (2002: 353).

A process that has been labelled ‘post-Islamism’ (Bayat 2007).

For example, in the case where a husband married a second wife against the will of
the first wife, the first wife did not have the automatic right of divorce, as was the
case in the 1979 Jihan Law. But, under the 1985 law a woman had to apply to the
court to determine whether the second marriage had caused the first wife sufficient
harm to warrant the dissolution of the marriage.

An example is the introduction of payment of compensation (mut‘a) in cases where a
woman has been divorced against her will and without any cause on her part (see
also 2.6 below).

For instance, individuals no longer have the right to accuse a third party of apostasy
in order to have him or her divorced; this has become the prerogative of the public
prosecutor. It explains why an Egyptian court rejected such a divorce case, raised
against the feminist writer Nawal el Saadawi in 2001 on grounds that the public pro-
secutor had not filed the case. See Women Living Under Muslim Laws, ‘Egypt: Court
rejects Saadawi forcible divorce case’, http://www.wluml.org/node/638, dated, 31 July
2001

It must be noted that al-Gebali's appointment to the SCC was not without contro-
versy. As a member of the National Council for Women (a ‘governmental NGO’
headed by the wife of the president, Suzan Mubarak), many have criticised her for
being too close to the government.

It must be noted that this new way of introducing personal status reform does not
tell anything about the acceptance and practice of such reform among the masses. In
fact, much personal status reform was still very controversial (Sonneveld 2009).

The Christian laws are those of the Coptic-Orthodox, Greek-Orthodox, Syrian-
Orthodox, Armenian-Orthodox, Catholic and Protestant denominations. The Jewish
laws are those of the Rabbinic and Karaite sects.

The dower is to be distinguished from the dowry (money or goods given by the bride
and/or her family to the groom and/or his family).
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Sharia and national law in
Morocco

Léon Buskens’

Abstract

Islamic law has taken a drastically different place in the legal sys-
tem of Morocco in the course of the twentieth century. The pro-
tectorate rule of France and Spain, between 1912 and 1956, was a
turning point. Until then, Islamic law was, at least ideally, the law
of the state, although in practice the decrees of the sultan and lo-
cal customs also had considerable importance. Colonialism im-
plied the creation of a dual legal system, formalisation of Islamic
and customary law, and large scale import of European legal
norms. After independence, this system of legal pluralism was
gradually replaced by a unified legal system based on the French
legal model. Nowadays, Islamic norms are mainly to be found in
the law of family and inheritance, codified in the Mudawwana; in
limited parts of the law of evidence; and in some areas of the law
on immovable property. Although in this process of state forma-
tion Islamic norms have been marginalised in substantive terms,
they have recently become very important in the political domain.
The king uses Islam to legitimise his rule, while islamist opposi-
tion movements refer to sharia as a way to criticise the regime in
power. In present-day Morocco, opposing groups engage in pub-
lic debates in which they invoke their particular understandings
of Islam, human rights, and civil society.
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The Kingdom of Morocco gained independence in 1956. The country counts
over 33 million inhabitants and has a surface area of 446,550 square
kilometres — roughly the size of California — not including the area mass of
the disputed territory of the former Spanish Sahara. A considerable part of
the Moroccan population has Berber ancestors with Arabic, sub-Saharan,
and European influences. Distinguishing between Arabs and Berbers on a
racial basis is impossible, yet the distinction has begun to gain importance as
an ethnic phenomenon. The official language is Arabic, but Berber languages
are taught at school on a limited scale. Approximately half of the population
mainly uses a Berber language in daily life, while the other half speaks
variants of Moroccan Arabic. The French language is used in trade and
public administration. Almost the entire population is Muslim (98.7%),
while there are small Christian (1.1%) and Jewish (0.2%) minorities.

(Source: Bartleby 2010).

Introduction

For more than a thousand years, Morocco has had a central state ad-
ministration of some form.> Many Moroccans consider the origin of the
present Islamic nation to lie in the eighth century, with the establish-
ment of the first Muslim dynasty of the Idrisids. The present contribu-
tion provides a brief historical overview of the coming into being of the
modern Moroccan legal system and an analysis of the role of Islamic
norms in the development of this system. This contribution focuses on
the substantive law of Morocco rather than actual legal practice.
Because the present-day legal system has been so heavily influenced by
French law, the author has chosen not to provide information about the
legal system of the former Spanish zone.*

The division of periods complies with the general analytical frame-
work of this book. For every period the author analyses the continually
shifting configuration of three normative domains: state law, Islamic
law, and local customs (cf. Buskens 2000). In the period between 1800
and 1920 Moroccan rulers and scholars attempted to reform the state
and its law. Meanwhile, Morocco became more entangled in the web of
European imperialism, resulting in the establishment of French and
Spanish protectorates in 1912. From 1920 until the early 1960s, the
character of the state changed fundamentally, with an emphasis on a
new, more powerful central authority and demarcated boundaries. The
government introduced modern legislation as an instrument with
which to rule this state. During the colonial period the authorities sti-
mulated legal pluralism. Subsequently, from 1961 until the late 198os,
King Hassan II developed his own vision of a modern state. His
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despotism led to a strong centralisation of the administration, denial of
legal pluralism, and serious human rights violations. During the last
decade of King Hassan II's rule and continuing into the present reign
of his son Mohammed VI (from 1999), the government has shown
more attention for human rights in combination with neo-liberal poli-
tics, but the interpretations of these norms have varied considerably.

3.1 The period until 1920

Attempts at reform and loss of independence

Moroccan society underwent several drastic changes in the nineteenth
and the beginning of the twentieth century, which culminated in the
formation of a strong central authority. In the decades around 1800, the
sultans Sidi Muhammad III (1757-1790) and Mawlay Sulayman (1792-
1822) attempted to reform understandings of Islam, law, economy, and
the state system. A period followed in which the central authority faced
difficulty in maintaining its power, particularly in the face of a declining
economy related to growing European imports. Sultan al-Hasan I (1873-
1894) succeeded in considerably expanding the territory over which the
central authority (the makhzan) exercised effective control.

Islamic law as scholars’ law

Available literature on Morocco presents the image of a traditional
Islamic legal system during the second half of the nineteenth century.
The state system was a mixture of administrative centrally-driven law,
Islamic law, and customary law. Authoritative legal scholars formulated
Islamic legal norms in accordance with their own visions of sharia.
Some scholars worked as Islamic judges (gadis) in the name of the sul-
tan. Simultaneously, sultans proclaimed legal rules through decrees
called ‘dahirs’. Local representatives of the central authority, such as gov-
ernors, also offered a form of administrative justice.

In areas beyond the control of the central authority (the makhzan),
areas often referred to as ‘the area of rebellion’ or ‘dissidence’ (bilad al-
siba), the population acknowledged for the most part the leadership of
the sultan as ‘amir al-mu’minin’, which meant ‘the leader of the com-
munity of believers’.” Recognition of his role as a leader did not, how-
ever, result in tax collection or the acceptance of his legal norms. In
large parts of Morocco, the population lived according to the norms of
local custom, applied by community councils called jama as. In some
regions these councils appointed judges, who judged according to
Islamic norms. Although scholars criticised these local customs in their
writings, they simultaneously searched for practical solutions for the
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problems of everyday life. The many collections of their legal opinions
on particular issues (fatwas) offer valuable insight into their attempts to
accommodate Islamic law and local practices.

As in most pre-modern Muslim societies, the treatises of the legal
scholars (the figh books), were the main sources for Islamic norms. In
Morocco, the legal scholars almost exclusively followed the doctrine of
the Maliki school, as formulated by the Egyptian scholar Khalil bin
Ishaq al-Jundi (died 1365) in his Mukhtasar, a concise overview intended
for memorisation. Generation after generation of Moroccan scholars
added their explanations to this compendium in order to render it intel-
ligible to their students. Many commentaries circulated in handwriting
among scholars and legal practicioners. Furthermore, scholars copied,
on a large scale, manuscripts about specialised legal questions, compila-
tions of fatwas, and answers from authoritative predecessors to ques-
tions on concrete legal issues. This responsa-literature fulfilled an impor-
tant role in the application of Islamic law in practice, and contributed
greatly to the further development of the legal doctrine.

In the nineteenth century, the city of Fez was the intellectual and po-
litical centre of the country. Many important scholars taught at the mos-
que university al-Qarawiyyin in Fez (cf. Berque 1949). Despite rivalries
among scholars from different regions, the legal scholars (fugaha’) from
Fez were in principle considered to be the most authoritative. And, for
many students, studying at the Qarawiyyin University was the highest
goal. In the works of the school of Fez, many references can be found
to the rituals and customs of the bourgeoisie of the city, but scholars
also attempted to construct rules that reached beyond these local tradi-
tions so as to represent a more abstract, general custom. The scholars
of Fez moreover legitimised to a certain degree the sultan’s regime.
Their recognition was an important condition for the effectiveness of
the central authority. Together with treatises of authoritative scholars
from other parts of Morocco, the legal treatises of the school of Fez
formed a sort of proto-national tradition of the Maliki law.

The traditional form of jurisprudence sanctioned a form of Islamic
orthodoxy in which recognition of the special position of descendants of
the prophet Mohammed (the shurafa’), the veneration of ‘saints’, and al-
legiance to mystic orders played an important role. These conceptions
contributed to the legitimacy of the political system, in which the sultan
as a descendant of the Prophet was imputed with miraculous gifts and
blessings, or baraka (cf. Munson 1993). Many legal scholars were also
members of mystic orders and wrote treatises about the orthodoxy of
Sufism. The connection between Maghribi Malikism and traditional
orthodoxy was embodied in the work of the nineteenth century scholar
Al-Mahdi al-Wazzani, who compiled an authoritative collection of fat-
was, and also wrote a treatise in which he defended the traditional
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veneration of the saints against criticism inspired by the Egyptian refor-
mer Muhammad Abduh (cf. Berque 1949). This polemic shows that
the Maliki tradition was not static and isolated, but instead dynamic
and responsive to foreign developments.

One of the manifestations of these internal dynamics were the at-
tempts of several Moroccan scholars and sultans to reform Islamic
thinking from the second half of the eighteenth century onwards.
Sultan Mawlay Sulayman, for instance, sent his son Ibrahim to Arabia
in 1812 to acquire knowledge about Wahhabism (Abun-Nasr 1963: 94;
El Mansour 1990: 137-143). Contact with the Wahhabis contributed to
the sultan’s disapproval of visiting the graves of saints and other folk
practices. His father, Sidi Muhammad II, had already started with at-
tempts to reform the study of Islamic law, for instance by contesting
the dominance of Khalil’'s Mukhtasar. He also demonstrated great inter-
est in Hanbalism, the understanding of God’s will revived by the
Wahhabis. Reformist ideas from Egypt became known among a small
circle of students and scholars in Fez in the second half of the nine-
teenth century (Abun-Nasr 1963). Calls for a puritan interpretation of
orthodoxy were also perceived in the works of traditional scholars such
as Ma’ al-Aynayn. These developments fit within more general tenden-
cies of puritanism and reform that characterised many Muslim societies
in the late eighteenth century (cf. Voll 1994; Peters 1980).

European expansion

In economic and political terms, Morocco was increasingly pulled into
the European sphere of influence. The country was surrounded by areas
controlled by Europeans, such as French Algeria and the Spanish and
French territories in the Sahara. From 1830, France protected its inter-
ests on the Eastern border with Algeria. Spain occupied the Northern
city of Tétouan and enforced an unfavourable peace treaty upon the cen-
tral authority, or the makhzan, in 1860. Likewise, in 1907, France found
a pretension to occupy the area surrounding Casablanca. In response to
these developments, some Moroccan scholars and political leaders, in-
cluding Sultan ‘Abd al-Hafiz, called for a holy war (jihad) against the
French who threatened the frontiers of Morocco (Burke 1976).

From the second half of the nineteenth century and the early part of
the twentieth century, European law began to spread in earnest through
European consulates in the form of consular courts. In response to the
growing rivalry amongst European countries competing for influence,
Morocco and several other European countries and the United States
concluded the treaty of Madrid in 1880. Among other things, they
reached a consensus about the doctrine of allégeance perpétuelle, which
formally clarified that in principle, Moroccans would always remain
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Moroccan citizens, regardless of which foreign entity ruled them or
which other nationality they would acquire (cf. Guiho 1961: 91-97). This
notion remains until today one of the foundations of the Moroccan law
of nationality, which creates concern for Moroccan immigrants who
wish to obtain citizenship of the European countries in which they have
settled.

In 1910, attempts at reform resulted in two proposals for a constitu-
tion that were influenced by political developments in Iran, the
Ottoman Empire, and Egypt. The first proposal advocated, among other
things, a legal system in accordance with the sharia. Both proposals
contained the institution of a parliament. At that time, few people ap-
peared to be interested in these ideas coming from the East, but later
nationalist activists used these documents in their struggle for indepen-
dence as proof for the Moroccan constitutional tradition (Pennell 2000:

143-145)-

Creation of the protectorate

In 1912, France and Spain had won the bid against other contesters
such as Germany and Great Britain, obtaining the authority to support
the sultan in modernising the country. One of the justifications for
creating the protectorate was the necessity to address the vast foreign
debts that the Moroccan sultan had accumulated through extensive
European loans. The Spanish gained control of the Northern part and
an enclave in the South; the rest of the country was placed under the
authority of France, with the city of Tangier functioning as an interna-
tional zone under the joint administration of several foreign nations.

Article 1 of the 1912 Treaty of Fez established that the sultan and the
French agreed to legal reform, according to what the French govern-
ment deemed necessary. With the establishment of the protectorate, the
power of the central authority would prove to be greatly strengthened.
The character of the legal system would also undergo a fundamental
transformation in the decades to come. The French created a dualistic
system whereby indigenous law, including Islamic, Jewish, administra-
tive, and customary law functioned in parallel with modern law based
on a European model. French scholars and administrators immediately
began with legislative activities that resulted in 1913 in a code of con-
tracts (Dahir formant codes des obligations et des contrats). This code re-
mains the cornerstone of Moroccan civil law.

The First World War slowed down French reform plans and ob-
structed military actions to submit the jihad-waging rural areas to the
new mahkzan. The French not only needed their own soldiers to fight
the Germans in Europe, but soon began to enlist men from the colo-
nies, among them Moroccans, to join their forces.® Only from 1920
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onwards were the French able to seriously resume work on establishing
a new Moroccan state and a modern legal system. After the newly
gained independence in 19506, the protectorate regime created by the
French would form the basis of the present Moroccan legal system.

3.2 The period from 1920 until 1965

Colonial rule as the foundation of a modern state

The period between 1920 and 1934 was marked by the establishment of
a strong, centrally administered state. The French and Spanish armies
used brutal force to pacify the Berber regions in the South, the Middle-
Atlas, and the North. The most famous episode from this battle of con-
quest was the Rif War (1921-1926). The Spanish protectorate govern-
ment eventually succeeded in subduing the jihad of the inhabitants of
the Northern mountainous region led by reformist scholar Muhammad
bin Abd al-Karim al-Khattabi with significant help from the French
army. Both parties suffered great losses and committed atrocities. The
Spanish army even resorted to the use of poisonous gas bombs deliv-
ered to them by the German government in a desperate attempt to win
the war of the guerrillas. Traces of this war can still be found in the
Rifian landscape today.

With the gradual pacification of the Moroccan territory, the central
government claimed a monopoly in the development and promulgation
of legal norms in the new state structure. A norm only had the status of
a legal rule when the central government had recognised it as such and
formally promulgated it. In this process Islamic law and customs be-
came incorporated into the formal framework of state law.

Colonial legal pluralism

The ‘framing’ of various normative domains in a state context implied
an official recognition of a situation of legal pluralism, which until then
the Islamic scholars had only grudgingly accepted through the accom-
modation of figh to local customs in areas where they could not do
otherwise. Colonial rule divided the national legal system into two large
domains, namely the Sharifian and the French or Spanish administra-
tion of justice.

The Sharifian administration of justice, as it was coined by the
French to set it apart from European-derived law and to connote the
law’s link to the sultan, himself a descendent of the Prophet
Mohammed (a sharif), was further subdivided into four areas of law:

— Islamic law administered by Islamic judges according to rules of
Maliki figh;
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— Makhzan-law as a continuation of the pre-protectorate administra-
tion of justice by government officials according to the rules pro-
mulgated by the sultan;

— Customary law for the officially recognised Berber regions; and

— Jewish law applied by rabbinical courts.

The competence of the courts depended on the religious and ethnic
backgrounds of the parties involved and the nature of the conflict. The
Sharifian administration of justice took place under supervision, or
controle, of French and Spanish officials who, depending on the region,
had either a civil or a military status.

Europeans in principle fell under the French or Spanish system. The
consular administration of justice was abandoned by all countries in the
course of the protectorate, with the exception of the United States. The
French and Spanish administration of justice was inspired by the legis-
lation in France and Spain. Formally, however, this system was also
Moroccan: administration of justice took place in Moroccan courts in
the name of the sultan and in accordance with Moroccan law. While co-
lonial authors often spoke of French and Spanish law, Moroccan scho-
lars used the term ‘modern’ to refer to this part of the law (cf. Essaid
1992: 271-272).7

Islamic law obtained a well-defined place as part of Sharifian law
within the protectorate system. Islamic judges took care of adminis-
tration of justice mainly in family and inheritance matters for
Muslims and for immovable property rights that were not registered
and with which no French party was involved. French officials super-
vised the work of the judges, which was formalised according to
French ‘rational’ norms. In practice, this meant that legal procedure
was structured according to the French model, which, for example,
introduced appeal requirements and the creation of archives to keep
court records.

New forms for legal norms

The interference of French control also resulted in changes in the sub-
stance of Islamic law. The way in which the French formulated their le-
gal texts created new genres of legal writing, such as codification
(Buskens 1993). Since the conquest of Algeria in 1830, French scholars
had been studying Maliki law as it had developed in the Maghrib
(Henry & Balique 1979). They published important editions and anno-
tated translations of authoritative legal texts and documents recording
Moroccan legal practice. These writings, authored by foreign scholars,
led to a summarising and restructuring of the legal tradition itself as in
their task of compilation and annotation scholars necessarily showed
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preference for certain writings and views of Moroccan scholars over
others, thus creating a colonial vulgate.®

In the incorporation of customary law in the protectorate legal system
the same tendencies can be discerned as for Islamic law: control, forma-
lisation, and standardisation. In a 1914 dahir, the sultan, instigated by
the French, had already formulated the principle that Berber population
groups should have their own administration of justice based on local
customs. This principle was further elaborated in the notorious dahir
berbére of 1930 (Lafuente 1999). According to this decree, large groups
of the Moroccan population no longer fell under Islamic law, but were
instead subjected to their ‘own’ Berber legal norms. Administration of
justice took place through local community councils under the supervi-
sion of French officers. This control implied that French researchers
and administrators described and systematised the legal norms and the
judgments of the councils in impressive overviews, such as Aspinion
(1946) on the customary law of the Zayyan tribe and Marcy (1949) on
the Zemmour. In the Rif region, the Spanish military officer Emilio
Blanco Izaga engaged in similar work with his monumental studies
about the customs of the Aith Waryaghar (Hart 1995).

French administrators and scholars were led in their formalisation of
customs into law by previous experiences in Algeria, notably in the
Berber mountains of Kabylia. The preference of customary law over
Islamic law was a widespread colonial phenomenon that was also promi-
nent, for instance, in the Dutch legal policies pursued in Indonesia. In
the Netherlands during this same period, scholars such as Christiaan
Snouck Hurgronje and Cornelis van Vollenhoven were advocating for a
transformation from custom (adat) to customary law (adat law) in order
to satisfy the sense of justice of the native population (cf. Burns 2004).
Scholars from a number of European nations maintained extensive con-
tact, and as such shared experiences and their visions of colonial rule.
Snouck Hurgronje, for example, in addition to being a prominent advi-
sor and scholar in Indonesian affairs, was also appointed as an honor-
ary advisor to the French protectorate administration in Morocco.

Opposing Arabs and Berbers

Some European administrators and scholars viewed colonial legal poli-
tics as an instrument of recognition of ‘native cultures’ and as a means
of advancement for the ‘natives’. In the eyes of the French, the Berbers
were merely superficially islamised and actually possessed European ra-
cial and cultural roots. From their perspective, in the distant past, at the
time of the church father Augustin (of Berber descent), they had been
Christians. Some colonial officials cherished the hope that the Berbers
could once again be converted to Catholicism and become allies in the
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fight against Islamic-Arab invaders, who had occupied their country at a
later time.

Many progressive Maghribis considered the confrontation between
Islamic law and local custom to be artificial and aimed at creating dis-
cord. Laying down both systems of norms in separate and contradictory
colonial vulgates and regulations was an expression of a divide-and-rule
policy aimed at the continuation of European-Christian dominance. The
dahir berbére was by far the most important symbol of the colonials’ di-
visive policies, and as such the primary target of opposition for the
young, educated middle class. Outside of Morocco, as far as the Dutch
Indies, Muslim activists were also protesting on a large scale against
what they, too, perceived as an anti-Islamic legal policy being imple-
mented by European rulers.

Islamic reformism and nationalism

These young Moroccan townspeople presented a programme that pro-
moted Islamic reformism and nationalism as an alternative to
European dominance. Their reformism implied a rejection of tradi-
tional orthodoxy, in which the veneration of saints and a Moroccan
form of Malikism, with respect for local customs, were important. The
French administrators had canonised this traditional orthodoxy in their
endeavours to rule Morocco by means of indirect rule, relying on the
elite of makhzan-officials and Islamic scholars. For the reformists, the
traditional orthodoxy was a form of superstition and control, as they
considered many of the loyal scholars to be collaborators.

Moroccan reformism was part of an international revival movement
that intended to purify Islam by returning to the original Islam of the
pious early Muslims (salaf), which in this particular context meant
breaking away from many customs introduced in the orthodox Islam in
the course of the centuries. For them, thinking in terms of schools of
law was less important. The Salafiyya movement initially had many sup-
porters in Egypt, Syria, and Lebanon; it later spread throughout the
Muslim world. The reform movement of Muhammad bin Abd al-Karim
al-Khattabi, the hero of the Rif War, was a precursor to this Moroccan
form of puritanism. Reformers felt connected with Muslims all over the
world, and were part of the revival movements that developed from the
late nineteenth century. Exiled leaders of the Moroccan reformists
found shelter in Egypt, where they met activists from other parts of the
Muslim world who shared their views as well as their plans for political
action. Colonial regimes demonstrated great concern over Pan-
Islamism, which they considered to be a possible source of worldwide
rebellions and conspiracies of Muslim populations against their
Christian rulers.
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For Moroccan intellectuals, Islamic reformism and internationalism
were inextricably linked with nationalism. They wanted to be free from
the reigns of French and Spanish occupiers and to unite the entire re-
gion into one nation. Their plan was that this independent state would
be ruled by the activists according to the principles of pure Islam as for-
mulated by salafiyya thinkers such as the young religious scholar Allal
al-Fasi and other prominent members of the independence movement.

Independence and codification

In 1956 resistance against colonial rule led to independence for a re-
united Morocco, meaning both the Spanish and the French protecto-
rates fell once again under the same borders and under the control of
the makhzan. Sultan Muhammad V had played an increasingly impor-
tant role in the nationalistic movement from the time of the Second
World War and came to symbolise national unity for all parties. He
adopted the title of ‘king’ instead of ‘sultan’ and quickly placed himself
at the head of the state. Nationalistic reformers led by Allal al-Fasi
hoped for an entirely revised legal system based on a new interpretation
of sharia. They were, however, ultimately disappointed as genuine re-
form remained limited to the abolition of customary law in the Berber
regions and a codification of family law in the 1958 ‘Code of personal
status’ (the Mudawwanat al-ahwal al-shakhsiyya).

The Mudawwana (personal status code) was a symbol of regained na-
tional unity: one corpus of legal rules was from now on applicable to all
Muslims living in Morocco. In substance the law remained close to the
traditional Maliki doctrine, to the extent that Lapanne-Joinville charac-
terised it as ‘une sorte de loi-cadre a rebours’ (Lapanne-Joinville 1959:
101). In the choices between different legal scholarly opinions, the legis-
lator was guided by reformist ideals, such as the protection of weaker
parties, women and children, against possible abuse by men of their
God-given privileges. Although the Tunisian family law of 195y, the
Majalla, had served as a source of inspiration, the Moroccan legislator
did not consider radical reforms to be desirable nor possible. For the
Jewish minority in Morocco, family law was not codified, but the classi-
cal compilations of the Jewish legal scholars remained in force.”

The legal system of the new Morocco was in many ways a continua-
tion of the colonial system as developed by the French. The codifica-
tions of criminal law and criminal procedure in 1962 and 1959, respec-
tively, contained virtually no references to classical Islamic law, but in-
stead drew inspiration from French law.

The new government continued the formation of a modern nation
state through the submission of ‘rebellious’ regions, the centralisation
of the government, and the establishment of a monopoly on the
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development of legal norms. On this basis, the makhzan proceeded
with a legal policy that was primarily focussed on unification and mod-
ernisation. Islamisation of the law was largely an ideological preoccupa-
tion of a group of nationalist reformists. For the actual rulers islamisa-
tion of the law was merely a symbol of political legitimacy to which they
paid lip service through the codification of the Mudawwana. State law
was of prime importance, and allowed only very limited space to
Islamic norms, while denying or even resisting the existence of local
customs.

3.3 The period from 1965 until 1985

Authoritarian rule and the creation of a unified legal system

After the premature death of King Muhammad V in 1961, his son
Hassan took over the throne. He considered it his task to transform
Morocco into a modern state, which in the first place meant strengthen-
ing the central authority of the king. He used the law as one of the in-
struments at his disposal for control and the continuation of the reign-
ing ‘Alawi dynasty.

In 1962 King Hassan II invited the Moroccan population to approve
of the constitution designed by him by means of a referendum, the first
one in Moroccan history. The constitution was strongly inspired by
French constitutional law, as King Hassan had studied law in France. At
first sight, the constitution formed the basis for a democratic regime:
Morocco was set up as a parliamentary democracy with several parties.
Islam occupied a limited position as the state religion; there was no
further mention of Islamic law in the entire constitution.

The constitution did, however, grant a great deal of power to the king.
Article 19, in which the king was given the task of acting as the ‘com-
mander of the faithful’ (amir al-mu’minin) was of particular importance.
King Hassan was to shape this institution according to his own particu-
lar views during his rule, making it a truly invented tradition. In his
opinion, Islamic leadership consisted of having complete authority in
all matters relating to Islam, including the interpretation of Islamic law.
For Hassan, the constitution was an instrument that allowed him to im-
pose an autocratic regime. He repeatedly dissolved the parliament and
proclaimed a state of emergency, and also freely promulgated several
new versions of the constitution. In practice, King Hassan replaced the
democratic principles embedded in the constitution with an authoritar-
ian rule.
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Authoritarian rule and contestation

The first twenty-five years of King Hassan’s rule are known as ‘the years
of lead’. They were characterised by serious violations of human rights
and elimination of political adversaries. In the 1960s the progressive
elements of the Istiglal movement, which had formed a political party
of their own soon after independence, expressed strong criticism of the
king. In 1964, King Hassan reacted by having their exiled leader Mehdi
Ben Barka kidnapped in broad daylight in Paris. The former crown
prince's teacher of mathematics, Ben Barka, quite literally disappeared
without a trace. During the years to come many activists would share
this fate. In addition to outright intimidation tactics, Hassan regulated
internal politics by controlling the election of members of parliament as
he pleased. Resistance against him led members of the army to insti-
gate rebellions in 1971 and 1973, which included assassination attempts
on his life. Miraculously, Hassan managed to escape death every time,
only serving to strengthen the belief some had that the king possessed
God-given power.

At the beginning of the 1970s the kingship was no longer the symbol
of national unity it had been during the resistance against the colonials
in the 1950s. In an attempt to create a new rallying point of national
unity, Hassan called on his subjects to join in a peaceful march in 1975
in order to incorporate the Spanish Sahara in the Moroccan territory.
The grand Moroccan ideal had been important for many in the struggle
for independence and was still able to enthuse a considerable part of
the population in the 1970s.

Moreover, for many rural poor, the march to the Sahara contained a
promise of a better future. Prosperity had remained a privilege for a
small elite on whom Hassan relied for the enforcement of his regime.
The nationalisation of the Moroccan economy at the expense of the in-
terests of the former colonists had been especially advantageous for the
king and his clients. The vast majority of the population, both in rapidly
growing cities and in the countryside, continued to live in great poverty.
For many, emigration to Western Europe was the only way out. Unrest
periodically manifested itself in the cities in the form of violent protests
against rising food prices, one of the last large-scale outbreaks being
‘the bread riots’ of January 1984.

From the late 1970s onwards an increasing part of the population
turned to political forms of Islam to express its feelings of discontent
(Zeghal 2005). King Hassan saw the Iranian Revolution of 1979 as a
serious threat to his regime. He harshly persecuted his islamist critics
and condemned Imam Khomeini's views in the strongest terms. His
Minister of Religious Affairs propagated a moderate form of traditional
orthodoxy, which presented Malikism as an age-old tradition in
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Morocco and articulated Islam as the way of ‘the proper middle’. This
policy focus had almost no impact on the development of substantive
Islamic law. In fact, since the codification of the Mudawwana in the late
1950s, there had been numerous pleas for reform of Islamic family law,
all of which remained unheaded, despite ever more vocal demands for
reform from the 1980s onwards. The king rightly understood that it
would be extremely difficult for him to reform the vulnerable symbol of
Islamic identity and national unity to everyone’s satisfaction.
Modernists, reformists, conservatives, and islamists all held strongly de-
viating conceptions of the substance of an ideal Islamic family law (cf.
Buskens 1999).

Unification of the legal system

Some of the most important events for the development of the
Moroccan legal system in this period were the Arabisation,
Moroccanisation, and unification of the law. A complete unification of
the law was brought about by the law of 26 January 1965, which came
into force on 1 January 1966 (Azziman 1986). It ended the division be-
tween Makhzan and ‘modern’ (previously French, Spanish, and interna-
tional/Tangiers) legal rules. The Islamic courts were also integrated into
the same unified system. Unification of the law implied the choice for
‘modern’ law as developed in the former French protectorate. The
norms of the Spanish and international zone of Tangiers were abol-
ished. Islamic law and Jewish law only kept their place in family affairs.
Islamic norms furthermore regulated the transfer of rights to non-regis-
tered immovable property, and the administration of religious institu-
tions (wafgs or habus).

The law of 26 January 1965 also determined that only persons of
Moroccan nationality could act as judges, which meant the end of the
work of over one hundred judges of French and Spanish nationality.
The administration of justice was from that moment forward to take
place entirely in Arabic. A large amount of laws and regulations there-
fore had to be translated into Arabic. The organisation of the judicial
system remained strongly inspired by the 1913 Code of Civil Procedure
promulgated by the French.

In practice, the system of 1965 proved to be strenuous and costly.
Hence, new laws on the organisation of the courts and legal procedure
were introduced in 1974, bringing about a drastic reform of the legal
system. These laws still form the basis for the present judicial adminis-
tration. The judiciary consists of four layers: ‘jurisdiction communale et
d’arrondissement’ (lowest level local courts); first instance courts;
Courts of Appeal; and a Supreme Court. Once again the influence of
French legal models on these reforms was considerable.
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The most important development with regard to Islamic law since
the codification of the family law was the promulgation of a new statute
governing professional witnesses who write down documents for all
matters in which Islamic law applies (the udul, sing. udl). The institu-
tion of Islamic witnesses has a history of more than a thousand years
in Morocco. Colonial administrators had increased their control over
the udul by implementing measures such as the creation of archives
and the levying of taxes. The law of 1982 and a ministerial decree of
1983 fully integrated the udul, and thereby also brought this important
branch of Islamic evidence law into the new legal order (cf. Buskens
1999, 2008)."° Through the incorporation of this classical Islamic insti-
tution, government control was further strengthened. Thus, the govern-
ment affirmed once again that in Morocco Islamic law only functioned
within the context and by the grace of state law.

3.4 The period from 1985 until the present

Human rights as an instrument of control and criticism

The last fourteen years of King Hassan’s 38-year rule were characterised
by cautious changes in the political system. Opposition groups increas-
ingly invoked the concepts of human rights and civil society to voice
their criticisms of the regime (cf. Hegasy 1997; Rollinde 2002; Sater
2007; Touhtou 2008). The sharp attacks on the political system by var-
ious islamist movements were worrisome for the central government
because critics used the very Islamic idiom which the king himself used
to justify his regime (Tozy 1999; Zeghal 2005). The islamists also in-
creasingly called on human rights standards in order to claim their
right to freedom of expression. Pressure from abroad meant that King
Hassan could no longer ignore the growing criticism of his human
rights record. Extremely critical publications appeared in France and,
with the end of the Cold War and less geopolitical interest in Morocco,
the United States also began to exert more pressure on Morocco to re-
spect its human rights obligations. Eventually, the king could no longer
refuse the visit of representatives of Amnesty International.

From the end of the 1980s the Moroccan government made attempts
at solving its economic problems through neo-liberal means, such as
large scale privatisation of the public sector and promotion of foreign
investments. Through steps toward economic liberalisation the king at-
tempted to increase support for his regime among the urban middle
class. Until that point in time, Hassan had largely ruled by relying on
his strong patronage relations with the rural elite. The increasing free-
dom for the media and the intellectual debate stimulated by new poli-
cies on public expression were also aimed at creating legitimacy for the
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regime in the eyes of the urban middle class. In 1990, the makhzan for-
mally adopted the discourse of human rights by setting up a national
human rights institution (‘Conseil consultatif des droits de 'Homme’).
Finally, a Minister for Human Rights was appointed in 1993. The fact
that the highly respected professor of law Omar Azziman was prepared
to fulfil this difficult post was a considerable success for King Hassan
IL.

The acceptance of the makhzan by a considerable part of the middle
class was also the result of the widespread horror over the savage civil
war in neighbouring Algeria, in which islamist groups played an impor-
tant role. Many Moroccans preferred Hassan’s despotism to the display
of bloody chaos being witnessed over the border. The king continued to
use the Moroccan tradition of Malikism as a means to counter his isla-
mist critics. As part of this strategy, the Ministry of Religious Affairs
published important classics on Islamic law and theology at low prices.
The king also demonstrated his religiosity and particular views on
Islam by inviting obedient scholars to deliver a series of pious speeches
in the palace each year during the fasting month of Ramadan.

Though the state from the early 1990s onwards began to permit the
establishment of non-governmental organisations, it simultaneously
tried to control these initiatives (cf. Hegasy 1997; Sater 2007; Touhtou
2008). Some of these groups specifically targeted the improvement of
women and children’s rights, while others focussed on regional identity
issues, notably in Berber-speaking areas. The makhzan’s evident in-
creased openness on issues of Berber language and culture indicated
that the regime had chosen to no longer associate the Berber issue with
colonial policy and collaboration. Instead of repressing these move-
ments, the king attempted to co-opt the Berber activists. In a royal
speech in 1994 King Hassan recognised the importance of Moroccan
‘dialects’ next to ‘the language of the Qur’an’ (Kratochwil 2002). The
king issued a decree permitting the teaching of these Berber ‘dialects’
at schools (Sater 2007: 141). On a formal political level, the constitu-
tional modifications of 1992 and 1996, which introduced a two-cham-
ber parliamentary system, also suggested new openness and democrati-
sation. King Hassan presented the referenda about these proposed con-
stitutional modifications as bayas, collective oaths of loyalty to his
person, which would legitimise his rule.

Hesitant family law reforms

King Hassan again granted a symbolic role to Islamic family law in the
creation of his new order. In 1992, after many years of debate, the king
was finally prepared to consider a reform of the Mudawwana. He expli-
citly stated, however, that an eventual modification of the law should
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not become a topic of public debate between different political factions.
He used the example of the Algerian civil war as a possible conse-
quence of public confrontation on this matter, thus legitimising his
firm control over the reforms. As it happened, the parliament had been
dissolved due to upcoming elections and the king, according to the con-
stitution, had the power to single-handedly promulgate laws. Hassan ex-
plicitly referred in his speeches to his right to use ijtihad (free legal in-
terpretation) as commander of the faithful. Ultimately, he claimed to
hold the highest authority in the interpretation of Islamic law, and, as
such, promised to protect the interests of his female subjects as a real
father of the nation.

In the end, the legal reform proposals were the result of consulta-
tions of a committee consisting mostly of religious scholars and jurists
appointed by the king himself. Participation of women’s organisations
in these consultations was severely limited. Despite his broad based
public statements beforehand, modifications proclaimed by the king in
September 1993 were extremely modest. The revised articles had little
effect on male privileges concerning marriage, guardianship, polygamy,
and repudiation. The main effect was new administrative procedures,
supervised by judges and professional Islamic witnesses (the udul), that
made it more difficult for men to abuse their privileges. Rather than
contribute to more equal and progressive relations between men and
women, though, the new more stringent measures seemed to result in
men attempting to escape from their obligations through informal
ways, for example by simply disappearing when wishing to divorce their
wives, instead of repudiating them in an orderly fashion.

In short, the revisions of a limited number of articles of the
Mudawwana appeared to be largely a gesture by the king towards pro-
gressive, and vocal, groups to indicate his political willingness to consid-
er reform. Reform from the king’s perspective meant change that
would not shock the traditional conceptions of Islam and society held
by the majority of the population. A compromise proved to be virtually
unreachable: islamists and orthodox were troubled by every reform,
while the reformers remained disappointed by the lack of genuine
change. In the end, all camps were forced to grudgingly accept the
authority of the commander of the faithful.

A new family law code

According to a decision made by King Hassan, the elections of
November 1997 were to result in what in French was called ‘Talter-
nance’: the parties that had until then formed the opposition would now
be given the chance to form a government and to rule the country for
several years. This particularly concerned the socialist USFP (Union
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Socialiste des Forces Populaires) and the centre-right Istiqlal party.
Furthermore, in these elections the PJD (Parti de la Justice et du
Développement), an islamist party permitted by the king and often re-
ferred to as ‘the king’s islamists’ (‘les islamistes du roi’) obtained twelve
seats in parliament. The new government that started in March 1998
aroused hope for social and political change. The government had am-
bitious ideas for social reforms for women in particular.

Indeed, within a year, in March 1999, the government presented a
grand plan to get women more involved in the development of the
country. Part of it was a drastic reform of family law to promote the
equality between men and women. The expectations increased when
King Hassan died in July 1999 and was succeeded by his eldest son
Mohammed VI. The young king explicitly presented himself as a social
reformer and happily made use of the nickname ‘king of the poor’,
which he quickly acquired after ascending to the throne. He promised
his support for reform plans in favour of the poor and the weak, which
included women and children. With little ceremony he replaced the
loyal collaborators of his father, such as the feared Minister of Interior
Driss Basri, in order to symbolise the break with the old regime in a
manner that would not directly forsake his father.

Supporters of the drastic reforms of family law hoped that the king
would be on their side. They desperately needed his support because
the government plans for radical reform of the Mudawwana had re-
ceived a great deal of fierce condemnation from the side of traditional
orthodox scholars and islamists. The traditionalists also expected sup-
port from the king because of the old ties between the ‘Alawi dynasty
and the Islamic scholars and also because the former Minister of
Religious Affairs, a faithful ally of King Hassan II, had expressly cho-
sen their side. The clergy felt threatened in their traditional power
concerning the interpretation of Islamic law. Islamists of all sorts,
both those loyal to the king and those supporting revolutionary re-
form, used the debate over family law to find out how much space
the young king would allow them to express their views in public.
The apogee of the confrontation took place on 12 March 2000 in the
form of two protest marches, one in Rabat for and one in Casablanca
against government plans to reform the family law. The number of par-
ticipants was difficult to estimate, but hundreds of thousands of people
were involved. Notably, islamists and traditionalists were able to gather
considerably more people in Casablanca than the progressive groups in
Rabat.

In the course of the year 2000 tensions between the different fac-
tions increased. Each group was convinced of its own interpretation of
Islamic law. There were accusations back and forth of heresy and un-
Moroccan ideas and conduct. The progressive groups were, in the eyes
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of the traditionalists and islamists, lackeys of the West. The reformers,
in turn, portrayed their opponents as ‘Taliban’ and representatives of
Saudi Wahhabism. Their differences appeared to be irreconcilable.
Moroccan migrant communities in Western Europe also engaged in
fierce discussions about the family law. In Morocco itself all factions,
with the exception of the revolutionary islamists, called on the young
king to decide what should happen with the family law. Finally, on 5
March 2001 King Mohammed VI reacted by promising to set up a com-
mittee to formulate a draft for the family law. He officially established
this committee on 27 April 2001. Among its sixteen members, there
were three women. The majority of members were Islamic scholars,
jurists, and judges.

For the time being it appeared that the conservatives and the isla-
mists had gained the upper hand. The debate on family law was waged
almost entirely in Islamic terms. Progressive groups frequently refer-
enced the applicability of universal human, women's, and children’s
rights and the importance of international women’s conferences and
conventions, but they never dared to voice the possibility of viewing
Moroccan family law from a secular perspective.” By constantly refer-
ring to ijtihad, the modernists placed themselves within the Islamic tra-
dition. The various islamist groups also succeeded in publicly expres-
sing their views on Islam and its role in politics. The public atmosphere
that existed in the newly emerging civil society in the post Hassan II
period offered all sides an opportunity to participate in the political are-
na. This was a big step forward as compared to the repressive regime of
Hassan II (cf. Buskens 2003).

On 16 May 2003 the world was shocked by a series of terrorist at-
tacks in Casablanca. When the inconceivable news came that the cul-
prits were Moroccan, king Mohammed VI reacted sharply against those
who had abused their newfound freedom of expression. He claimed the
right to interpret Islam as commander of the faithful and took strict
measures against islamist activists. The repression was so fierce that it
immediately provoked protests by human rights activists.

Concomitant to its repression of radical forms of political Islam, the
government also offered an alternative view of what it considered ‘real’
Islam to be. With the appointment of a new Minister of Religious
Affairs, historian and novelist Ahmad al-Tawfiq, the king wished to pro-
mote a policy concerning Islam in which an individual experience of re-
ligion was stressed as an antidote to political activism. As with new poli-
cies on Berber language and culture, this signalled that for the govern-
ment mysticism (Sufism) had lost its association with colonial rule and
‘backwardness’. Intellectuals and other members of the urban middle
class had already rediscovered Sufism as an authentic Moroccan under-
standing of a peaceful Islam.
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Mohammed VI settled for relatively liberal reforms of the
Mudawwana, which he announced in a speech at the opening of the
new parliamentary year in the fall of 2003. For the first time, an
Islamic family law in Morocco became the subject of a parliamentary
debate. The representatives of the islamist PJD proposed numerous
amendments, but, in the end, both chambers voted unanimously for
the new family law. On 3 February 2004 the king proclaimed the new
Mudawwanat al-usra. With publication in the official government bulle-
tin, the new family law went into effect immediately.

Many reform-minded people were satisfied with the results,
although they considered the new law to only be a first step. They felt
that they were the victors in the debate. Conservatives and islamists
had no choice but to accept the inevitable. The real winner, however,
appeared to be King Mohammed VI. Through his manoeuvring and
an unexpected course of events he had been able to strengthen his
power considerably. He emphasised his right of ijtihad, while simulta-
neously demonstrating himself to be a democrat by allowing a parlia-
mentary debate on the law. He had grounded the contents of the new
law in a liberal interpretation of Islam, linked to notions of progress
and social justice. He emphasised continuity with the previous family
law by presenting the reforms as further elaborations of the reforms
granted by his late father in 1993." Although traditional Malikism had
lost substantial ground in favour of modernism, the modifications were
justifiable within the context of traditional salafiyya ideology of the na-
tionalist movement. The new law was, however, an explicit rejection of
puritan views as preached by Wahhabis from present-day Saudi
Arabia.”

As in the first years of the creation of an independent state, during
the reign of his grandfather, Islamic family law proved once again to be
a powerful symbol: King Mohammed VI showed his subjects at home
that he still was in charge of his country and had effectively wielded his
power. At the same time, the new family law was a sign to the outside
world: the young king presented Morocco as a model for all Islamic
countries, a state that wished to propagate a modern moderate Islam.
This message was well received by Morocco’s traditional Western allies
France and the United States. The presidents of both states praised the
new law as an important step forward, the king as a wise arbiter, and
both as an example to the entire Muslim world.

In actual fact, the reforms were not as drastic as the previous govern-
ment in 1999 had envisaged. The social meaning of the reforms would
depend to a large extent on the ways in which judges would interpret
the new law. Until now, our knowledge about actual practice is scant;
progressive Moroccan scholars and activists have been very critical of
the judges’ interpretations of the new law (e.g. Benradi et al. 2007).
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Research on judicial practice and everyday understandings of the law is
still required.

The extent to which globalisation played a role in the debate over
Moroccan family law was remarkable. Modernists as well as conserva-
tives and Islamists defended their positions by referring to universal
norms of human rights and international conventions. The different
factions thereby propagated their own forms of universalism.
Modernists referred to the women’s conferences in Cairo (1994) and
Beijing (1995), islamists to notions of puritanism, such as Wahhabism.
To a certain extent they agreed on the fact that they could disagree with
one another in the public sphere of the civil society.

Control of the public sphere

King Mohammed VI succeeded in dominating the debate about family
law, just as the makhzan has attempted from the early 1990s onwards
to control the debate on human rights and non-governmental organisa-
tions. In this way the state hoped not only to gain the support of the
emerging middle class, but to simultaneously secure continued control
of the public sphere. The result was previously unknown freedom for
the press, for social movements, and for Berber activists. Mehdi Ben
Barka, who had been a symbol for the oppressive rule of King Hassan
II, became a symbol for the new democratic system of Mohammed VI
after shocking revelations about his disappearance and the relatively
open debate about it. Several weeks after his father passed away, the
new king established a committee to compensate victims of unjust de-
tention or disappearance (cf. Slyomovics 2005). In January 2004
Mohammed VI installed the ‘Instance équité et reconciliation’, a govern-
ment body whose task it was to investigate the human rights violations
in Morocco during the ‘years of lead’ by convening public meetings
throughout Morocco (cf. Vairel 2004). Names of the accused were not
allowed to be mentioned.

The dominant political culture has remained rather authoritarian also
in other domains. News about the royal family that is considered too
outspoken has led, for example, to censorship and even criminal prose-
cution (cf. Hidass 2003). During the last years, the position of the
makhzan appears to have hardened. As recently as 2009, there continue
to be indications of severe censorship; the judiciary has reacted with
high fines for journalists and further limitations on press freedom. It
remains to be seen to what extent the makhzan will manage to control
the discourse of human rights and civil society and to turn it into an in-
strument to dominate public debate. Many intellectuals and activists do
not seem willing to give up the freedom they have tasted during the last
years.
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Drastic changes have not taken place in the Moroccan legal system in
the course of the last twenty-five years concerning the relationships be-
tween state law, Islamic norms, and local customs. Since the protecto-
rate period state law has constituted the framework in which other
forms of normativity are integrated. Islamic law has remained relatively
marginal, although the regime confirmed its symbolic importance
through the reforms of the Mudawwana. New liberties for Berber move-
ments and non-governmental organisations do not imply renewed re-
cognition of customary norms, although scholars and activists can, after
years of denial of the existence of Berber customs, openly publish on
the issue (e.g. Arehmouch 2001, 2006; Ouaazzi & Ait Bahcine 2005;
Hitous 2007; Belghazi 2008). The most remarkable development is the
increased attention of government and social organisations for interna-
tional legal norms, notably human rights, as laid down in international
conventions. While Islamic family law has gained renewed meaning as
a political symbol, ‘human rights’ (huquq al-insan) as a concept has be-
come the most important political discourse in present-day Moroccan
society, as a means of both legitimising and criticising government
policy.

3.5 Constitutional law

Since 1962 Morocco has had a constitution (see 3.3). This constitution
has been revised four times, namely in 1970, 1972, 1992, and 19906.
The most important reform of the 1996 constitution is the institution
of a parliament consisting of two chambers; previously the parliament
consisted of a single chamber (cf. Buskens 1999: 51).

The Moroccan constitution does not contain a stipulation regarding
the position of Islamic law in the legal system. All versions only speak
of Islam in general terms. In the preamble, Morocco is described as an
Islamic state; the state motto is: ‘God, the fatherland, the king’ (Art. 7).

Article 6 stipulates that Islam is the state religion and that the state
guarantees religious freedom to all. Government policy is explicitly fo-
cussed on the peaceful co-existence of Islam, Christianity, and Judaism.
Jews and Christians each have their own institutions, which are recog-
nised by the state and entitled to certain tax benefits. There appears to
be less acceptance of ‘heretic’ Muslims, such as Shi‘ites, Ahmadis, and
Baha'i, and for revolutionary islamists. The extent to which religions
that are not recognised by Islam are accepted is unclear. In the past,
members of the Baha’i community were prosecuted and hindered (cf.
Buskens 1999: 51-52). It appears as though these prosecutions by the
government have ceased (U.S. State Department 2009). The small com-
munity of foreign Hindus is also allowed to practice its religion. Each
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year a festival for sacred music with performances stemming from reli-
gious traditions from all over the world is organised in Fez, with the ex-
plicit backing of the authorities. The festival fits with the official image
of tolerance and religion as a personal experience that the government
promotes. The victims of the g/11 attacks in New York were commemo-
rated in a ceremony in the cathedral of Rabat, whereby representatives
of the three main religions came together, as well as important repre-
sentatives of the makhzan. A group of orthodox ulama' expressed fierce
criticism of the presence of Muslims at this ceremony in a fatwa. The
Minister of Religious Affairs responded immediately by refuting the re-
bellious scholars (cf. Buskens 2003: 114).

In the preamble of the constitution the legislator explicitly refers to
human rights as the foundation of the Moroccan system. The constitu-
tion guarantees Moroccan citizens their fundamental rights. For exam-
ple, according to Article 5 all Moroccans are equal before the law.
Article 8 grants men and women equal political rights. All citizens
have access to public functions on the basis of Article 12. The influ-
ence of French public law is also evident in the separation of powers
and in the structure of the state and the legal system, as was previously
mentioned.

The most peculiar aspect of the Moroccan constitution concerns the
position of the king in the state system: he has considerable powers.
Article 19 is of particular importance for the relation between Islam
and the constitution. It refers to the king as ‘the commander of the
faithful’ (amir al-mu'minin), who has responsibility for, among other
tasks, ensuring respect for Islam. The king is, therefore, not only head
of state, but also leader of his subjects in Islamic matters. King Hassan
I1, the architect of the Moroccan constitution, regularly referred to this
function in order to legitimise his regime. In his vision he held the
highest power in Islamic matters and he had the authority to indepen-
dently interpret Islamic law (ijtihad). The king also serves as chairman
of the council of Islamic scholars and determines the substance of
Islam in Morocco (Buskens 1999: 52-55). The recent debate about re-
forms of family law affirmed the key role of Muhammad VI in Islamic
matters. According to Article 106, the position of the king and Islam
are not subject to constitutional revision or review.

Article 20 determines that the eldest son of the king succeeds him.
This signifies that the head of state can never be a woman or a non-
Muslim. Despite this construction, women have already been holding
positions as ministers and as members of parliament for a number of
years. Both King Hassan II and his son Muhammad VI have also ap-
pointed influential counsellors from the tiny Jewish community, with
which the royal family maintains excellent relations.
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3.6  Family and inheritance law

The reform of family law in 2004 is the most important event in the
area of Islamic law in Morocco since the codification of the
Mudawwana in 1957-1958. The new law symbolises continuity with tra-
dition, as well as change. This is already implied by its title
Mudawwanat al-usra (‘Code for the Family’). The law, like its predeces-
sor, is named Mudawwana, literally ‘collection’ or ‘code of law’. The
name is also a reference to the famous overview of Maliki jurisprudence
composed by the Maghribi scholar Sahnun in the ninth century.
Instead of the factual specification al-ahwal al-shakhsiyya, or ‘the perso-
nal status’, added to the 1958 code, the legislator specified the new law
as referring to al-usra, or ‘the family’.

The legislator explicitly focusses on new rules to promote the stability
of the nuclear family, within which men and women are to act as
equals. Although King Muhammad VI repeatedly positioned himself as
a great supporter of the rights of women and children, he ultimately le-
gitimised the reforms by presenting them as measures to promote the
effectiveness of the revisions introduced by his late father Hassan II in
1993. In comparison with the old code of law, which contained 298 arti-
cles, the new code with its 400 articles is much more extensive. In ad-
dition to important innovations, the legislator has also retained much of
the material from the old Mudawwana, partially rephrased. The new
law, like its predecessor, contains a reference in the last article to the
Maliki legal tradition. New in this code is the reference to ijtihad, which
must serve justice, equality, and a harmonious family life, all of which
constitute important Islamic values. At the same time the legislator cau-
tions that efforts toward reform through the use of ijtihad should not go
too far, always keeping in mind fundamental principles of fairness.

Until the reforms of 2004 the patriarchal model of family relations
formed the basis for Moroccan family law. Marriage and regulations
concerning divorce, descent, custody over children, and inheritance law
were structured by intrinsically unequal relations of exchange between
a husband and wife. According to this conception of marriage, the man
offers a bride price and financial support to the woman in return for
her obedience and sexual availability. This patriarchal model is rooted
in classical Islamic law and the related world view, as well as in concep-
tions shared by many Moroccans. In family law this resulted in institu-
tions criticised by reformers, such as obedience of a wife to her hus-
band, polygamy, male marriage guardianship over daughters, and repu-
diation as a male privilege.

The new Mudawwanat al-usra is meant as a break with this model, as
the change of its name already indicates. The overriding principle of the
new model is contained in Article 4, which states that the goal of
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marriage is ‘the formation of a stable family under supervision of both
spouses’. According to Article 1 of the old Mudawwana, the husband was
considered to be the head of the family. In the stipulations on the legal
consequences of marriage, the distinction between rights and duties of
husband and wife are replaced with one article that describes their reci-
procal duties. The woman is no longer required to be obedient to the
man; instead, ‘the wife and the husband together are responsible for
the administration and the control of the house and the children’ (Art.
51(3) Mud). The view of equality between the spouses underlies numer-
ous other reforms in the new family law. However, some traces of the
old patriarchal model remain, such as the obligation for the husband to
provide his wife with a bride price and maintenance, the possibility for
polygyny, the prohibition for Muslim women to marry non-Muslim
men, the male privilege of repudiation, the different rights of fathers
and mothers over their children, and the inequality in inheritance.

Marriage

One of the most important issues in the reform was the institution of
marriage guardianship. According to the Maliki school of law, a woman
has to be represented by a male marriage guardian, preferably a close
relative such as a son, father, brother, nephew, or grandfather, when
contracting a marriage. Some modernists considered this subordination
to be outdated. In an opinion poll, however, it appeared that not only
conservatives and islamists, but also many reform-minded persons were
opposed to abolishing this institution (Buskens 2003: 106-107). The
large majority of the respondents considered control by the family over
an intended marriage to be a core value in Moroccan culture.
Nevertheless, the legislator decided to offer an adult woman the possibi-
lity to marry without a marriage guardian (Art.s 25-25 Mud). The new
law adopted a view current in the Hanafi school and, thus, remained
within the bounds of classical law. In 1993 the legislator had carefully
taken a first step in this direction by making marriage guardianship op-
tional for an adult woman whose father had died (Art. 12(4) Mud 1993).
At that time, the right of a father to force his daughter into marriage
against her will (jabr) was also completely abolished (Art. 12(4) Mud
1958; Art.s 5, 12 Mud 1993). According to the new law of 2004, adult
Moroccan women can enter into a marriage autonomously, although
they may still opt for assistance by a male guardian.

Another issue garnering continued attention has been the minimum
age of marriage. In 2004 the minimum marriage age for women was
raised from 15 to 18 years, becoming equal to the required age for men
(Art. 19 Mud). Islamists fiercely protested against this increase in age,
arguing that it would be a source of moral decay. Article 20 offers the
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judge the possibility to exempt women from this requirement, granting
them permission to marry at a younger age. In this case they need a
marriage guardian to conclude the contract for them. They would also
need the consent of their legal guardian since they have not yet reached
the age of legal majority. The reforms of 2004 lowered the age of legal
majority for both girls and boys to 18 years (Art. 209 Mud).

It is still not possible for a Muslim woman to marry a non-Muslim
man. The Moroccan legislator does, however, permit a Muslim man to
marry a Jewish or Christian woman, in accordance with classical sharia
rules (Art. 39(4) Mud). Few activists advocate the elimination of this
inequality, which is supported by the majority of the population. Some,
such as the Moroccan imam El-Moumni in Rotterdam (the
Netherlands), argue that it is wrong or even forbidden for Muslim men
to marry non-Muslim women in situations where Muslim women have
difficulty finding husbands, as seems to be the case in many Muslim
immigrant communities in Western Europe (cf. Van Koningsveld &
Tahtah 1998: 58-59).

The obligation for the husband to give his wife a bride price (mahr or
sadag), a clear patriarchal element, has been maintained in the new law.
According to Article 13, the bride price is a condition for the legal valid-
ity of a marriage contract, in accordance with Maliki rules. The legisla-
tor emphasises that the bride price is a woman’s exclusive right, and
that as such she can dispose of it as she pleases (Art. 29 Mud). The size
and manner in which the bride price is handed over are laid down in
the marriage contract. Parties can also include other conditions in the
contract so long as they are not in conflict with the law (Art.s 47-48
Mud). An important innovation is the possibility to lay down in a sepa-
rate document that property acquired by both spouses during the mar-
riage is communal property. If such an agreement is lacking, it remains
at the discretion of the judge to decide whether he nevertheless wants
to divide the property in case of divorce (Art. 49 Mud).

Under the new law, women have the right to set the condition that
their husbands may not marry another woman (Art. 40 Mud). In the re-
forms, extensive attention has been given to measures limiting polyga-
my by men by introducing a series of administrative restrictions. The
man can only marry another woman in case the judge, his current wife,
and his future wife give their permission (Art.s 40-46 Mud). If a hus-
band violates his promise not to marry another woman, his wife can ap-
ply for a judicial divorce. Polygamy has been an important symbol in
the struggle for reform of the family law. For progressives, it has been
seen as a sign of inequality, for conservatives and part of the islamists,
a God-given privilege for the man. It is remarkable that the Moroccan
legislator, like legislators in other Arab countries, did not dare to abolish
this practice completely, even though it seldom occurs in practice.
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The reforms expressly emphasise the equality of men and women in
marriage (Art. 51 Mud). Neglect of reciprocal rights and duties is sanc-
tioned, and marriages can be dissolved by the judge on the basis of en-
during discord (shigaq) (Art. 52 Mud). The rights of children have also
received a great deal of attention, with reference to international con-
ventions (Art. 54 Mud).

The 2004 law gives rules for the writing down of a marriage contract
by professional witnesses (the udul) under the supervision of a judge.
These representatives of the government are tasked with seeing to the
enforcement of legal stipulations that for example define and condition
the minimum age of marriage, polygamy, and mutual consent to the
marriage contract. The obligation that a marriage must be mentioned
as a side note in the birth register is also meant to contribute to in-
creased government control.

Articles 14 and 15 contain an important innovation concerning the ac-
knowledgement of foreign family law in Morocco. Moroccans who re-
side abroad may conclude a marriage according to the law of the coun-
try in which they are residing. This marriage can be recognised in
Morocco, if several requirements of Moroccan marriage law are also
met, such as the stipulation of a bride price, the presence of two
Muslim witnesses, and the absence of marriage impediments. Article
128 contains a similar rule for the recognition of divorce by a foreign
judge.

With these reforms the legislator attempts to find solutions for the
possible problems faced by the numerous Moroccans who have emi-
grated to Western Europe (cf. Rutten 1988; Foblets 1994; Foblets &
Carlier 2005; Jordens-Cotran 2007). Maintaining ties with European
immigrants is of great importance for the Moroccan economy, since
they are the main source of foreign currency. At the same time, the re-
cognition of foreign marriages and divorces are also meant as an ex-
pression of goodwill toward the European governments with whom
Morocco would like to conclude bilateral conventions concerning the
application of Moroccan family law, and to whom it wishes to show a
positive image of the Moroccan legal system.

Divorce

The forms of divorce stipulated in the new Mudawwana are manifold
and complex. The original plan to replace all existing possibilities with
a judicial divorce accessible to both spouses equally was not adopted.
Judicial divorce based on enduring discord between the couple (shigaq)
has been added to the law, next to the already existing forms of divorce
in the previous Mudawwana. The legislator has probably retained the
old forms in order to prevent the reforms from appearing too abrupt
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and to avoid fierce criticism from opponents. The right of repudiation
had great symbolic value in the debates about reforms, both for suppor-
ters and for opponents. Conservatives and islamists considered it to be
a God-given right that could not be abolished. For defenders of wo-
men’s rights, it was one of the most blatant examples of inequality be-
tween the sexes and a threat to children’s rights.

Moroccan family law contains, in addition to decease and annulment
due to flaws in the contract, the following possibilities for marriage
dissolution:

1. Repudiation (talaq)

Repudiation is a simple legal procedure that can be performed by the
husband, or by the wife if she has been granted this right by her hus-
band (Art.s 78-93 Mud). The law provides extensive rules for the proce-
dure that must be followed. The udul can only draw up a repudiation
document after approval from a judge. The judge summons both
spouses and attempts to reconcile them before giving his approval.
When attempts at reconciliation fail, the law gives detailed rules that
aim to ensure that the woman and any children suffer as little damage
as possible from the repudiation. The man, for instance, must deposit a
certain amount at the court so that financial support can be provided
for his ex-wife and their children. Traditional forms of repudiation, such
as by oath, linked to fulfilment of certain conditions, and triple talags,
are not valid under current Moroccan law (Art.s 90-93 Mud).

2. Repudiation by the judge (tatliq)

There are two forms of judicial dissolution: repudiation by the judge

upon the request of one or both spouses due to enduring discord (Art.

94 Mud); and repudiation by the judge upon the request of the wife.

The law only recognises six grounds on which a woman can base her

request (Art.s 98-113). The legislator in this regard follows a liberal in-

terpretation of classical Maliki law, which allows the judge to dissolve a

marriage in case the man does not fulfil his marital duties to the extent

that his neglect harms his wife. Continuation of the marriage in that
case is considered unreasonable and undesirable according to the

Maliki scholars. The six grounds, as enumerated in the new law, are:

— failure of the husband to fulfil the conditions agreed upon in the
marriage contract (Art. 99 Mud);

— the woman suffers harm (darar) caused by the husband; in case the
woman cannot prove the harm but nevertheless persists in her de-
sire for divorce, she can use the procedure for enduring discord be-
tween the couple (shigaq) (Art. 100 Mud);

— failure of the husband to fulfil his duty to provide maintenance to
his wife (Art. 102 Mud);
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— absence of the man for more than one year (Art.s 104-106);

— ailments and defects that hinder the marriage and of which the per-
son requesting the divorce was unaware at the time of the marriage,
such as long-term illness; a man can also request divorce on this
ground (Art.s 107-111 Mud);

— refusal of the man to engage in sexual relations with his wife, as ex-
pressed in a vow (Art. 112 Mud).

3. Repudiation by mutual agreement

This form of dissolution can occur with (Art.s 115-120 Mud) or without
(Art. 114 Mud) compensation by the husband to the wife. The repudia-
tion of the wife by her husband in lieu of compensation is known as
khul In case where parties cannot agree about the compensation, wo-
men may make use of the procedure for enduring discord (Art. 120
Mud).

All forms of divorce are effectuated under the supervision of the judge,
and sometimes professional witnesses as well. Both parties are sum-
moned by the judge in the handling of the divorce. In almost all cases,
except for repudiation by the judge due to absence of the man with an
unknown place of residence (Art. 113 Mud) or repudiation against com-
pensation whereby parties have reached an agreement about the com-
pensation (Art. 120 Mud), the judge attempts to reconcile the parties
prior to approving the divorce. In the procedure to be followed, judges
and the udul are tasked with ensuring that men fulfil their financial ob-
ligations towards their wives and children. The rules for registration
have also been made stricter under the new law. As with marriage sta-
tus, the civil register of births and deaths contains a side note of the di-
vorce, where applicable (Art. 141 Mud).

Article 128 further broadens the possibilities for divorce by recognis-
ing decisions by foreign judges, as was previously mentioned. The new
Mudawwana in principle grants both men and women the opportunity
to request the judge to dissolve their marriage. Although not all
Moroccan jurists want to acknowledge this, a certain inequality does re-
main because men automatically have the right of repudiation by enter-
ing into a marriage, while women only have this right in case the man
grants it to her. The man’s right to repudiation is nevertheless subjected
to judicial control. For this reason some Moroccan jurists, including re-
presentatives of the Ministry of Justice, argue that the term talaq should
no longer be translated as ‘repudiation’, but should instead be consid-
ered a special form of judicial divorce.
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Descent and relations between parents and children

The Mudawwana contains several important innovations as compared
to classical Islamic law and the previous family law with regard to des-
cent and the relations between parents and children.

Possibilities to establish the descent of a child with regard to a father
have been broadened as a reaction to the important social debate about
unmarried mothers with illegitimate children (Bargach 2002). The leg-
islator has made it more difficult for men, who get women pregnant
and then abandon them, to escape from their responsibilities. The new
law provides the judge more discretion in establishing paternity and the
existence of a marriage. Article 16 enables the judge to declare the exis-
tence of a marriage, even when a marriage contract is lacking: progeny
or pregnancy are considered as means of proof of the existence of a
marital bond. Articles 155 and 156 further elaborate on this possibility.
When persons assume they are maintaining conjugal relations, without
formally having entered into a valid marriage, this can be considered as
a case of what is called shubha, or maintaining relationships in good
faith without actually knowing the legal details. Articles 152 and 155 re-
cognise shubha as a valid ground to establish descent. Article 156 pro-
vides further conditions for establishing descent in case of a marriage
without an official marriage document. If the man denies fatherhood,
the law allows the use of all legal means of evidence to establish pater-
nity (cf. Al-Kashbur 2007). With these innovations based on the classi-
cal concept of shubha, the legislator has taken an important step to limit
the negative effects — legal, economic, and social — of illegal descent for
both mother and child.

With regard to the authority of parents over their children, the legisla-
tor has retained the classical distinction between care (hadana) and legal
guardianship (wilaya), while simultaneously strengthening the position
of mothers. During the marriage both parents provide care for their
children, hadana (Art. 164 Mud). After dissolution of marriage, the
mother is the first to obtain the right to care, the father being the second
in line (Art. 171 Mud). At the age of fifteen children can choose with
which parent they wish to stay (Art. 166 Mud). The mother no longer ne-
cessarily loses the right to care if she remarries, unlike under classical
law (Art. 175 Mud). Another reform allows the mother more flexibility in
exercising her right to move within Morocco, even if this move would re-
sult in the children living geographically farther away from their father
(Art. 778 Mud). The authority over the children or the legal guardianship
(wilaya) remains the privilege of the father, in accordance with classical
views (Art. 236 Mud). The mother can obtain this right if the father is
unable to act as a legal guardian (Art. 231 Mud), a reform of the classi-
cal law that was already introduced in 1993 (Art. 148 Mud 1993).
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Another important institution related to the patriarchal family model
is the husband’s duty to provide maintenance to his wife and children
(nafaqa). This duty has not been abolished: the man remains obliged to
support his wife and children (Art.s 194, 197, 198 Mud). The woman,
in contrast, cannot be obliged to financially support her husband. In
case the father is not capable of supporting his children and the mother
is capable of doing so, then it becomes her duty to provide for their
maintenance (Art. 199 Mud). The new law strengthens the rights of
children to maintenance in cases where they are, for example, still
studying or are disabled. In Article 202 the Mudawwana refers to the
possibility of criminal prosecution when the father neglects his duty to
support his family for a month or more.

The Moroccan legislator has respected the classical prohibition of
adoption in Article 149 of the Mudawwana. A testamentary bequest fa-
vouring a person whereby he or she receives part of the inheritance as
if he or she were a child is possible, but only within the limits that ap-
ply for bequest, thus not exceeding one third of the total inheritance. In
addition, the Mudawwana offers the possibility to contract the duty to fi-
nancially support a third party (kafala) (Art.s 187, 205 Mud). Morocco
succeeded in 1996 in receiving recognition from the Hague
Convention on Protection of Children for this institution of kafala as
one of the instruments for the protection of a child. The recognition of
this duty as a sort of adoption was a reason for Morocco to give up its
objections towards this convention and become a party to the conven-
tion (cf. Buskens 1999: 196-198).

Inheritance law

The structural inequality between men and women is sustained in the
rules of the Mudawwana on inheritance: a woman inherits half of what
a man in the same position inherits (cf. Rutten 1997). Reforms in this
area are apparently difficult to realise. In debates, women have ad-
dressed this inherent inequality, but it has not been given high priority.
For many this is an issue that has only relevance for a small group of
wealthy women. It is understood that in these circles fathers know how
to use the means offered by law to favour their female relatives.

The legislator did remove the inequality between grandchildren who
would be excluded from an inheritance of a grandparent because their
parent had died. Since 2004 a bequest is not only obligatory for grandpar-
ents in favour of their grandchildren via the son, but also via the daughter
(Art.s 369-372 Mud). Hereditary succession between a Muslim and a
non-Muslim is still impossible, as between a natural parent and an illegi-
timate child (Art. 332 Mud).
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Judicial practice

Not all Moroccans endorse the new vision according to which women
and children have increased rights, while men are forced to accept stric-
ter obligations. In fact, the significance of the reforms largely depends
on the way in which judges and udul apply the law in practice.

The administration of justice concerning family law takes place in
special family law courts that are part of the first instance courts. Both
men and women can act as judges. They supervise the udul — male pro-
fessional witnesses — who write down marriage contracts and repudia-
tion documents and who divide inheritances. The udul have protested
because the reforms have limited their tasks in substance and scope,
while at the same time making their jobs more complex and cumber-
some in practice. Due to their education in classical law, the udul also
generally adhere to a more conservative vision of Islam.™ Likewise, it
appears that not all judges of the old guard are prepared to apply the
new visions espoused by the most recent version of the Mudawwana.
For example, a judge in Rabat in November 2004 responded to the
question of whether a woman could always obtain a judicial divorce by
stating that nobody could force him to pronounce a divorce. The female
president of the family court promptly corrected him by explaining that
her older colleague did not yet understand the new law. But indeed, a
report from a Moroccan women’s organisation indicates that judges do
frequently give preference to interpretations of the law, which go back
to earlier visions of family life (Ligue Démocratique 2005)."

The Moroccan government has started a widespread campaign to
clarify the vision of the legislator to the judiciary and to thereby pro-
mote the application of the law. The Ministry of Justice organises
courses and meetings all over the country. It has also published an offi-
cial manual for the application of the law in practice, which provides
for the proper interpretation of articles and further legitimises their ex-
istence in Islamic terms. A French version of this guide has also been
published, and is available on the website of the ministry as well.

It is evident that the Moroccan government considers it important
that a suitable image of the law is presented outside of Morocco. The
new family law could apply in several Western European countries via
international private law. Through the reforms, the government wishes
to promote international cooperation in legal matters and recognition of
Moroccan law. The concern about images held by foreign countries
partly explains why an official French translation of the Mudawwanat al-
usra took so long. Moroccan jurists could not agree on the translation
of several terms. The jurists of the Ministry of Justice, for example,
were of the opinion that the word talaq in the new law should no longer
be translated as ‘repudiation’.
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3.7 Criminal law

In Moroccan criminal law, norms that are directly derived from classical
sharia play a limited role. There is no mention of corporal punishments
for specified crimes mentioned in the Qur'an (hudud) or retribution.
The criminal law is for an important part inspired by French legislation
and codified in the Code of Criminal Law of 1962, most recently re-
vised in 2003, and in the code of criminal procedure of 1959, of which
a new version went into effect on 1 October 2003. The reforms are
partly related to the war on terrorism that received a great deal of atten-
tion in Morocco following the attacks in Casablanca in May 2003.
According to human rights organisations, the methods of prosecution
used resulted in violations of human rights, even though Morocco is
party to the Convention Against Torture.

Article 222 is one of the few stipulations of the criminal code that ex-
plicitly refers to a norm derived from Islamic law. The article sets forth
that Muslims who publicly disrespect the rules of fasting in a provoca-
tive manner during the month of Ramadan can be punished with a fine
or detention. This article is part of a series of general articles concern-
ing the respect for religious practices that fall under a chapter on civil
rights. The maximum punishments are three years imprisonment and
a fine of 500 dirham (around 50 euro). Articles 220 and 221 make the
obstruction of religious practices also, in principle, punishable. Article
223 concerns damaging, destructing, or staining buildings, places, and/
or objects related to religion. Articles 268 to 270 focus on desecration
of tombs and Articles 2771 and 2772 focus on protecting the integrity of
mortal remains, all with maximum punishments of five years imprison-
ment and fines of up to 1000 dirham (around 100 euro).

Article 220 of the criminal code forbids the undermining of the faith
of a Muslim or attempts to convert a Muslim to another religion. The
article specifies charity and welfare work as punishable methods of con-
verting a person. Christians who limit themselves to charity work can
carry out their work unhindered, but missionary work may result in
prosecution and expulsion. Distributing Bibles in European languages
is permitted, but for the import of Arabic translations the government
refuses to give permission, despite the absence of any explicit legal pro-
hibition (U.S. State Department 2004).

Morocco has made a reservation to Article 14 of the Convention for
the Rights of the Child (CRC), which grants children freedom of reli-
gion, on the basis that Islam is the state religion. In April 2005 a group
of members of parliament for the Istiqlal party called on the Minister of
Religious Affairs to take measures against evangelists who presumably
tried to convert poor youth. Although apostasy is not punishable for
Muslims according to the criminal code, persons who converted to
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Christianity were until a few years ago questioned by the authorities
and sometimes even detained for a short period of time on the basis of
Islamic legal norms (U.S. State Department 2004). Furthermore, con-
verting is not socially accepted and can lead to scoffing and expulsion
from the community.

A series of articles make the corrupting of Islamic values with regard
to family life and honour punishable. This can be conceived as a confir-
mation of the patriarchal Islamic family model, which is rooted in the
Moroccan culture. These stipulations can, however, for the most part be
traced back to the French Code pénal and are not examples of the influ-
ence of classical Islamic criminal law. Penalisation applies to abandon-
ing children (Arts 459 and further), child abduction (Art. 471 and
further), and abortion absent medical grounds (Art. 449). Articles 479
to 482 concern criminal prosecution with regard to the abandonment
of household duties by one of the spouses, non-compliance with the ob-
ligation to provide maintenance, and neglect of the children.

In Articles 483 to 496 the criminal code sets forth punishments for a
number of violations of public morality and virtue, such as rape, inde-
cent assault, incest, sexual contact between unmarried people, adultery,
and the abduction of a married woman. Articles 497 to 504 prohibit
prostitution and moral corruption, such as pornography, and Article
608 (4) prohibits the public display of offensive images. Article 488
prescribes an increase in the penalty in case indecent assault, rape, or
incest has led to the loss of virginity. According to Article 492, adultery
is an offence that is only punishable in case a complaint is made.

The penal code prescribes rules for cultural crimes in which gener-
ally men use violence against members of their family or household
when they consider their honour to have been tarnished. Article 414 of
the criminal code prescribes an increase in the penalty if the accused
has used violence against relatives with whom he is in a relationship of
authority. Articles 418 to 424, in contrast, allow a decrease in penalty in
case a family member or a third party has used violence when he is
confronted with an act of a sexual offence. Article 418 allows for man-
slaughter and maltreatment in case a man catches his wife committing
adultery. Article 419 allows castration in case of direct confrontation
with an immoral offence. Article 420 excuses a family head for mal-
treatment, even if this unintentionally results in death, when he is con-
fronted with unauthorised sexual acts in his household. Article 422
states that there can never be a decrease in punishment in case of the
murder of a parent. Various women’s groups have been struggling for
years for the abrogation of Article 418 in particular, which they perceive
as an approval of violence against women. Until now this combat
against what they consider to be the Moroccan patriarchal ‘macho’ cul-
ture has not been successful (Buskens 2003: 109).
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Other articles that can be understood as a protection of Islamic
norms without being directly founded on classical Islamic law include,
for example, Article 377, concerning false oaths and Articles 368-379 on
false testimonies and perjury. Article 609(35) of the criminal code states
that predicting the future and explaining dreams is punishable.

Numerous other forms of behaviour that are in conflict with Islamic
norms are only punishable in case the party involved does not stay with-
in the state legal framework. Licences are required, for example, for op-
erating gambling halls and organising gambling games (Code of
Criminal Law, Art.s 282-280). Selling alcoholic beverages is permitted,
but also tied to licences. Alcoholics and other addicts can be forcibly ad-
mitted to rehabilitation according to Articles 80-85 when they have
committed punishable acts as a result of their addiction.

In sum, one can conclude that the Moroccan criminal law contains
few traces of classical Islamic criminal law. French criminal law served
as a model that reinforced some ‘Islamic’ norms concerning family life,
public morality, property, and violence. Other Islamic norms, such as
the prohibition of gambling and alcohol, are not directly enforced by
the law.

3.8  Other areas of law, particularly commercial law

Morocco does not have a comprehensive civil code. The relevant legal
rules are spread over several codes and laws. French jurists composed
the code of contracts in French in 1913, immediately after the establish-
ment of the protectorate (Dahir formant code des obligations et des con-
trats). This code remains the cornerstone of civil law, yet it barely con-
tains any reference to Islamic legal norms. Other areas of civil law, such
as trade law (1996 Code de commerce), insurance law (2002 Code des as-
surances), and banking law, are also familiar for jurists who have some
knowledge of French law.

Since the end of the 1980s the Moroccan government has been try-
ing to promote economic growth by making it easier for foreign inves-
tors to do business in Morocco. There is no prohibition on interest;
Moroccan banks offer and demand relatively high interest rates. A legal
obligation to pay an Islamic tax (zakat) to a religious tax office is also
absent from the law.

Rights to real estate are modelled after French law in so far as the
real estate is registered in public registers. About 9o per cent of immo-
vable property is not registered, in which case Islamic and customary
rules apply. These rules are not codified, but partially gathered in classi-
cal legal treatises. Religious foundations (awgqaf, sing. waqf) also exist.
They are administered by the Ministry of Religious Affairs and
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Religious Foundations and form an important source of income (Stéber
1986). Limited reforms have recently been introduced (cf. Benyahya
2007).

As previously mentioned, the Moroccan state structure and the legal
system are characterised by a creative and selective usage of elements
of Islamic tradition, the most famous being the institution of ‘the com-
mander of the faithful’. Another example of this is King Hassan’s re-
sponse to the riots in Casablanca in 1981, where he tried to appease the
masses by creating new institutions to oversee the quality and prices of
staple food items. He did so by reinventing in 1982 two economic func-
tions to control the market, namely the muhtasib (market inspector) and
the amin (head of corporations). The terms are taken from classical
Islamic law, even though their structure is for the most part new. The
muhtasib controls the price and quality of goods and services as well as
respect and good morals in the public space, hence fulfilling the func-
tion of hisba. He is supported in his function by umana’ (sing. amin),
heads of corporations of craftsmen and merchants. The mubhtasib is ap-
pointed by royal decree (dahir), and the amin is elected by the members
whom he leads.

An example of an invented tradition that uses classical Islamic legal
terminology to bestow legitimacy on a modern state institution was the
establishment by King Mohammed VI of an ombudsman institution by
the name of diwan al-mazalim, where citizens could submit complaints
about the functioning of government services. The institution was cre-
ated on 1 December 2001 on the occasion of the international day for
human rights. The king presented the institution as a strengthening of
human rights in conjunction with the principles of Islamic law and his
function as commander of the faithful (amir al-mu'minin).

3.9 International conventions and human rights
obligations

The Moroccan state officially assigns great importance to human rights.
At the end of the 1980s King Hassan II began to pay lip service to hu-
man rights as part of a new policy aimed at the urban middle class and
economic liberalisation (see 3.4). In 1990 he established a Council for
Human Rights, and in 1993 he appointed a Minister for Human
Rights. His successor Mohammed VI reformed the Council for Human
Rights and implemented the above-mentioned ombudsman institution
(diwan al-mazalim). On numerous occasions he emphasised the com-
patibility of Islamic norms with human rights. This official ideology
can also be found in the preamble of the 1996 constitution, in which
human rights play a prominent role.
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Morocco became a member of the United Nations on 12 November
19506, several months after independence and the unification of the
three zones into one national state. Since that time, the country has rati-
fied a series of important conventions: the Convention on Genocide;
the International Covenant on Civil and Political Rights (ICCPR); the
Covenant on Economic, Social and Cultural Rights (ICESCR); the
International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD); the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW); the Convention
Against Torture (CAT); the Convention on the Rights of the Child
(CRC) and its two optional protocols; and the International Convention
on the Rights of All Migrant Workers and Members of Their Families
(ICRMW).

Morocco has made reservations and declarations with the signing of
some of these conventions. The reservations to the Convention on
Genocide, ICERD, CAT, and ICRMW were made for the purpose of
limiting the jurisdiction of international judicial bodies with relation to
Morocco and its full compliance with the conventions. In terms of con-
ventions specific to the rights of women and children, as set forth by
CEDAW and CRC, Morocco made reservations invoking Islam. The re-
servation made to the CRC concerns Article 14, which offers children
freedom of religion. Morocco refers to the freedom of religion in the
national constitution, but also to the stipulation that Islam is the state
religion. This means that a Muslim child cannot change his or her reli-
gion, and thereby does not have absolute freedom of religion.

The declarations made vis-d-vis CEDAW primarily concern Article 2.
The obligations to lay down the equality between men and women in
legislation, and to take measures accordingly, may not restrict the con-
stitutional stipulations that regulate the succession to the crown. This
means that Morocco maintains the requirement that the head of state is
a man. Article 2 furthermore only applies in so far as it does not con-
flict with the stipulations of Moroccan family law which grants different
rights to men and women based on Islamic law and which are aimed at
creating harmonious family relations. The enforcement of Article 15(4)
of CEDAW, which grants women freedom of movement and freedom
of residence, was limited by Articles 34 and 36 of the 1993 Mudawwana
as those articles obliged women to obey their husbands and to live with
them. The obligation of obedience has been abolished with the family
reforms of 2004, but Article 51 of the 2004 Mudawwana still mentions
co-habitation as a legal consequence of marriage.

The reservation made to Article 9(2) CEDAW concerns the equality
between men and women in the possibility to pass on their nationality
to their children. Until 2007 the Moroccan legislation on nationality re-
stricted the right of women to obtain Moroccan nationality for their
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children. Moroccan women’s rights movements have long advocated for
the abolition of this discriminatory barrier to obtaining nationality. At
present, it appears that while Morocco has not formally withdrawn its
reservation, Article 6 of the 2007 Nationality Act allows women to
transfer their nationality of origin to children born of foreign fathers
and could in practice be considered as a withdrawal of the initial reser-
vation to the Convention on this point."®

The reservation made to Article 16 CEDAW concerning the equality
of men and women in entering into marriage and the possibility to ob-
tain a divorce is aimed at safeguarding the male privilege of repudia-
tion. According to Moroccan family law in force until February 2004,
the marital duties of men and women were unequal: a husband had to
offer the woman a bride price and maintenance, whereas his wife en-
joyed complete control over her own property. For this reason, the man
had the right to repudiation, while the woman had to request a judge
for a divorce. In the vision of the Moroccan legislator, this inequality no
longer exists in the Mudawwana of 2004. In the reservation made to
Article 29 CEDAW, Morocco does not subject itself unconditionally to
mediation in case of a dispute between states about the interpretation
or application of this convention.

Morocco ratified CEDAW in 1993, but never published the text of the
convention in the official bulletin. In the context of the debate about re-
forms of family law, Moroccan women’s organisations requested King
Mohammed VI to withdraw the reservations and to publish the conven-
tion. Their actions were only partially successful: on 26 December
2000 the king proclaimed CEDAW by royal decree, but did not at the
same time withdraw Morocco’s above-mentioned reservations to the
Convention (cf. Buskens 2003: 108-110). Indeed, although it would ap-
pear based on Morocco’s latest report to the Committee in 2006 and a
statement by the Ministry of Justice on the occasion of International
Women’s Day in March 2006, further reiterated in a royal statement
on the occasion of International Human Rights Day on 10 December
2008, that Morocco intends to withdraw most of its reservations to the
Convention, it has not yet formally done so. During the fortieth session
of the Committee in February 2008, the Moroccan representative (the
Minister for Social Development, the Family, and Solidarity) made the
argument that some reservations, such as to Article 9 as addressed
above, have already begun to take place, but that the Committee should
bear in mind that Morocco is still a young nation and that ‘attitudes
[do] not change overnight’.

In the debate about family law, human rights and international con-
ventions have played an important role for activists of different back-
grounds as well as for the government. King Mohammed VI repeatedly
emphasised his respect for international law and his desire to bring the
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family law into compliance with both Islamic law and human rights.
The Moroccan Ministry of Foreign Affairs published a book in 1997 in
which the international conventions for the benefit of women’s rights
were extensively presented (Ministére des Affaires Etrangeres et de la
Coopération 1997). The fact that this work was published in French
showed that it was also aimed at improving Morocco’s international re-
putation with regard to its treatment of women and respect for human
rights standards.

The Moroccan reservations to the conventions partly serve to allow
Islamic norms to prevail, mainly concerning the unequal relations be-
tween men and women. On the formal level of Moroccan legislation,
the possibilities of conflict between Islamic law and human rights
norms are indeed mainly in the domains of the relationships between
men and women and between parents, especially fathers, and their chil-
dren, as regulated in family and criminal law. Particularly the reserva-
tion made to Article 2 CEDAW, one of the main articles of the conven-
tion, permits Morocco to avoid adjusting its legislation to realise more
equality between men and women. According to the official Moroccan
view, the 2004 reforms in family law satisfy the required equality be-
tween men and women.

In accordance with its reporting obligation under CEDAW, the
Moroccan government submitted an official report to the U.N.
Committee for CEDAW three times, with the latest in August 2006 act-
ing as a combined third and fourth periodic report. The Committee dis-
cussed the reports in meetings in January 1997, July 2003, and
February 2008. In each session, the Committee urged Morocco to fully
enforce the stipulations of the convention and to withdraw its reserva-
tions. According to the Committee, a liberal interpretation of Islam, as
practiced in some other Islamic countries that have not made any reser-
vations, could offer a solution for the obstacles Morocco has identified.
In the first discussion of 1997, however, Morocco argued that the reser-
vations were the result of a consensus in the Moroccan society, and that
they would, therefore, be difficult to modify. The Committee responded
that educating the population would be a good method to bring about
social changes. Members also expressed their concern about the scarce
participation of women in the political system and about reports of high
rates of violence against women. In the discussions of 2003, the
Moroccan representation presented the proposals for reform of the
Mudawwana as an important instrument in satisfying the requirement
of the convention to abolish all forms of discrimination against women.
By the time of the discussions in 2008, the new Mudawwana had been
brought into force and from the Moroccan representation’s perspective
comprehensively included ‘the principles of equality and shared
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responsibility’. While the Committee applauded Morocco for its steps
thus far, it pressed for clarification as to the status of its withdrawal of
the reservations and expressed ongoing concern about discrimination
against women and girls in practice as well as in accordance with for-
mal legislation.

The official treaty obligations were also the subject of alternative re-
ports and important debates for women’s and human rights organisa-
tions within Morocco. They have used the findings of the committee in
their struggle for reforms of family and criminal law (cf. Buskens 2003;:
108-110). These groups also advocated for the abolitions of reservations
made to CEDAW, but have not yet proven fully successful.

As part of its official policy to establish the rule of law and to uphold
human rights, the Moroccan government formally established bodies
such as the Consultative Council for Human Rights (‘Conseil consulta-
tif des droits de 'Homme’), the Ministry of Human Rights, and the
Equity and Reconciliation Commission (‘Instance équité et reconcilia-
tion’). According to numerous reports, however, government actions in
practice are often not in accordance with the official policy.
International organisations such as Human Rights Watch, Amnesty
International, and the U.S. State Department’s Bureau of Democracy,
Human Rights, and Labor have published detailed reports about the en-
forcement of human rights in Morocco.

Violations of human rights in several areas are revealed in recent re-
ports from these organisations. The Moroccan authorities took strong
actions against various islamist groups after the bomb attacks in
Casablanca in May 2003. The employed methods of investigation, ar-
rests, and acts of torture have led to fierce domestic and international
criticism. This criticism appears to have resulted in improvements. The
freedom of press, particularly in matters concerning the royal family
and the status of the Sahara provinces, has seriously suffered over the
past years. These violations are, however, not related to Islamic legal
norms.

Freedom of religion, as guaranteed in the constitution, proves to be
relatively effective in practice. Christians and Jews can practice their re-
ligions freely, as long as they do not attempt to convert Muslims. As
was mentioned previously, Morocco has made a reservation to the
Convention on the Rights of the Child that forbids apostasy for Muslim
children. There is less tolerance for deviating Islamic ideas than there
is for other religions of the Book. This is partly due to cultural factors,
such as the stigma of apostasy, and partly because the government con-
siders Shi‘ites to be a direct threat to authority. The makhzan supports
the ideal of the peaceful coexistence of religions, as can be noted from
the welcome prepared for the late Pope John Paul II and the close rela-
tionships between the royal family and the Jewish community.
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Violence against women is also a topic that has received attention in
recent human rights reports. The criminal code determines that certain
forms of violence are punishable, but for other forms, such as the so-
called ‘honour related’ offences, there is a possibility for a reduced pen-
alty. In practice, domestic violence is prevalent in Morocco, as in many
other Mediterranean and Middle-Eastern societies where gender rela-
tions are conceptualised in terms of honour and shame. Human rights
organisations have repeatedly called upon the government to take mea-
sures against this. The underlying reasons for male abuse, however, are
more related to general social and cultural issues, than to specific
Islamic norms.

The public debate about human rights in Morocco has shown an
unprecedented openness in the past years. A delegation of Amnesty
International commented on this new openness following an official
visit in January 2005 and again as recently as 2009 in the context
of Morocco’s progress on women’s rights laws and its uniqueness
within the Arab world in establishing an Equity and Reconciliation
Commission.”” Not only the official views of government organisations
have received publicity, but also the voices of numerous non-govern-
mental organisations. This development of the public sphere can also
be understood as a struggle of opposition groups to gain access to the
political arena (Hegasy 1997; Rollinde 2002; Slyomovics 2005). An im-
portant part of the attention is focussed on disappearances, murders,
and torture of political adversaries during the regime of Hassan II, but
there is concern that the Commission’s investigations are limited and
that years later its recommendations have still not been implemented.

3.10 Conclusions

The historical overview demonstrates that Islamic law is not a static cor-
pus of rules, but rather a dynamic tradition that has been changing for
centuries in conjunction with social and political developments. During
the twentieth century in particular, Islamic law was marginalised in the
Moroccan legal system. Under the influence of French and Spanish pro-
tectorate rule, state law gained primacy, while Islamic norms and cus-
tomary law were restricted to a subordinate position within state law.
Their incorporation into the legal system also resulted in changes in
form and content of Islamic law and customary law. Colonial officials
concluded that within this wider framework Islamic law and local cus-
toms were to a large extent mutually exclusive systems of normativity.
After independence the government further limited the influence of
Islamic law and virtually denied the existence of customary law by lar-
gely excluding it from the official state system (cf. Buskens 2000).
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Form and content of the prevailing Moroccan law are strongly influ-
enced by the French model, with limited Islamic elements. According
to the constitution, Morocco is an Islamic state in which Islam is the
state religion, but the consequences for the legal system are not further
elaborated. Article 19 of the constitution determines that the king is
‘the commander of the faithful’, which according to the official doctrine
means that he has the highest authority with regard to Islamic law. In
criminal law particularly the articles concerning morality and public or-
der contain Islamic elements, but are not laid down as rules derived
from classical Islamic criminal law. The hudud punishments described
in the Qur'an and the rules for retribution from classical figh are en-
tirely absent from Moroccan law. There are only marginal traces of
Islamic law in commercial law, and the few Islamic norms do not hin-
der trade based on a Western model. Islamic restrictions concerning
banking or contract formation are lacking. Rights to real estate can be
established either according to modern law or Islamic law and local cus-
toms. Religious foundations (awgqaf) also exist and are administered by
the Ministry of Religious Affairs.

Family and inheritance law is the most important domain of Islamic
legal norms. The Mudawwanat al-usra of 2004 applies to all Moroccans,
except for the small Jewish community. This family law contains impor-
tant reforms that are justified by the legislator by referring to the princi-
ple of ijtihad. The underlying model for family relations assumes the
equality of both spouses, instead of the patriarchal family model of clas-
sical Islamic doctrine. This patriarchal model is widespread in Morocco
as a cultural ideal, although it is at present heavily discussed and losing
influence. Both parties should contract a marriage out of their own free
will and for the most part equal rights are granted.

However, some elements of the Islamic patriarchal model have been
kept. The man still has the duty to provide his wife with maintenance.
The right of a man to marry multiple women is also maintained, albeit
with strict limitations, as under the new law women are not obliged to
accept polygamy. Muslim men are permitted to marry non-Muslim wo-
men, whereas Muslim women are only allowed to marry Muslim men.
The man has the right to break up the marriage by means of a unilat-
eral action (talaq), but he can only do so with the judge’s permission.
The woman, like her husband, has the right to obtain a divorce from
the judge when she does not desire to continue the marriage. With re-
gard to the authority over the children after divorce, the woman has the
first right to care (hadana), and the man, the first right to legal repre-
sentation (wilaya). In inheritance law a woman receives half of what a
man in an equal position receives.

The reforms of family law are couched in an Islamic idiom, with ex-
plicit attention to international norms concerning human rights,
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particularly the rights of women and children. The law is an expression
of the political will to enforce social change by giving women and chil-
dren more rights, and of a moderate progressive vision of Islam. The
Mudawwana is moreover an expression of the power of the king as the
highest interpreter of Islamic law, whose will creates law. The meaning
of the new stipulations for daily family life depends to a great extent on
the way in which judges, both men and women, and professional wit-
nesses apply the law. In addition, the conceptions and the behaviour of
ordinary people, for whom the law is merely one of their frameworks
for family life, are also of great importance. The state attempts to set a
clear course for the practicing of family law, but the extent to which it
has succeeded can only be determined through detailed field research.

The inventory of Islamic legal norms as laid down in positive law
leads to the conclusion that Moroccan law only contains a very limited
amount of legal norms derived from classical legal tradition. In
Moroccan law, one finds predominantly politically inspired interpreta-
tions of Islamic law, which have been the subject of an intense public
debate during the past years. There is no increasing islamisation of the
law. On the contrary, the influence of norms derived from classical
Islamic law on state law have further diminished with the 2004
reforms.

Since independence in 1956, Morocco is a member of the United
Nations and party to several key human rights conventions. Morocco
has made reservations to several conventions by invoking Islamic
norms. According to official reports, Morocco does not always suffi-
ciently respect its convention obligations. The regime of the late King
Hassan II was especially characterised by serious violations of human
rights. These were fiercely criticised by foreign organisations — and in-
side Morocco in a more disguised manner. Under the rule of King
Mohammed VI, Morocco attempted to come to terms with the past
through public hearings of the Equity and Reconciliation Commission
(‘Instance équité et reconciliation’). International pressure and the
growing domestic discourse on human rights have had important con-
sequences for the legal system, such as reforms of family law. At the
same time, the makhzan attempts to continue ruling the domestic de-
bate by appropriating the idiom of human rights and civil society.

In this overview I have paid little attention to legal practice, even though
this is of great importance in answering question of islamisation of the
legal system. On the political level, we can conclude that Morocco has
an autocratic system. The constitution prescribes a separation of powers
in a constitutional monarchy, with a democracy and a multi-party sys-
tem. In the past King Hassan ruled Morocco as an absolute ruler who
claimed to know what was best for his country. His function as
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commander of the faithful meant for him that he could determine the
scope of Islam and Islamic law. As such, Islam was an instrument to le-
gitimise his regime. At present, King Mohammed VI, political parties,
and social movements appear to strive for a break with the despotism
of the past. The manner in which the progressive reforms of family law
came about is a paradoxical confirmation of the king’s omnipotence
with regard to Islamic law.

During the past centuries, Islam has been an instrument to legiti-
mise as well as to contest political power in Morocco (cf. Munson
1993). The doctrine of jihad served as a means of resistance against
European imperialism in the prelude to the protectorate. The struggle
for independence was focussed on the spreading of a ‘pure’ Islam and
the correct interpretation of Islamic law. Hassan II legitimised his state
structure in Islamic terms, but since the 1980s his most dangerous
critics have also utilised Islamic ideas. From the 199os islamists have
combined this jargon with a human rights discourse. Leftist and liberal
opponents also refer to human rights in order to defend their views.
The attacks committed by a group of radical islamists in Casablanca in
May 2003 formed a turning point in the debate about Islam, law, and
politics. Until then islamist groups seemed to have profited the most
from the new openness. The king seized upon the general concern and
fear to strengthen his power as ‘commander of the faithful’ and to en-
force a moderate progressive Islam, focussed on the personal inner ex-
perience, instead of political action.

At present, two somewhat related topics dominate the political scene:
Islam and human rights. Moroccans, both ordinary citizens as well as
representatives of the makhzan, use both discourses in order to justify,
but also to criticise, the political system and the prevailing law. With the
new openness that came about in the 199os, the Islamic discourse has
once again become important for debate in the public sphere. The pre-
viously mentioned marginalisation of Islamic law in terms of positive
law is paradoxically related to the revival of the political significance of
sharia as a means of political opposition. Islamic law is a powerful poli-
tical symbol. It was able to mobilise large groups of people in the strug-
gle for independence. It turns out to be capable to do so again in the
current debate. Islamic law can stand for strongly deviating conceptions
about cultural authenticity that are supported, manipulated, and con-
tested by different factions within society.

The impact of politicisation of sharia on positive law has resulted in
reform of family law in favour of women and children. This reform
took place within an exclusively Islamic framework, in which the term
ijtihad played a key role. In present-day Morocco, discussion about fa-
mily law or political legitimacy is not possible outside this Islamic dis-
course. This predicament is the result of a long historical process. Since
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the beginning of the twentieth century, Islamic law has been margina-
lised in Morocco in terms of substance, yet its significance as a political
tool has considerably increased during the last three decades. The fact
that sharia has nowadays become primarily a political symbol has cre-
ated new tensions between varying factions holding opposing views of
Moroccan society, just rule, and the place Islam should have in it. This
development is by no means unique to Morocco, but fits a more gener-
al pattern that can be discerned in many contemporary Muslim
societies.
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6 The German orientalists Ubach & Rackow 1923 offer an overview of customary law
in Morocco, Algeria, and Tunisia on the basis of interrogations of prisoners of war
from the French colonies taken during the First World War.

7  Rabinow 1989 analyses French ideas about ‘modernity’, also related to colonial policy.
Chapter 9 of his book is devoted to the French colonial policy in Morocco.

8 Examples of this colonial scholarship in action include the bilingual (Arabic and
French) magazine Revue maroccaine de législation, doctrine, jurisprudence chérifiennes
(Droits musulman, coutumes berberes, lois israélites), created in 1935 by Paul Zeys (judge
and former colonial civil servant) and the edition of the Arabic text with a French
translation of Gannun's (Guennoun) introductory overview of Maliki law as developed
in Morocco by Boris de Parfentief (1958).

9 Zagouri 1961 gives a general introduction to Jewish family and inheritance law as it
was applicable in Morocco shortly after independence. Chouraqui 1950 offers an ex-
tensive overview of the situation during the protectorate. Caillé 1944 (for the French
zone) and Ruiz de Cuevas 1950 (for the Spanish zone) also provide short introduc-
tions to Jewish law during the protectorate period.



SHARIA AND NATIONAL LAW IN MOROCCO 135

10 Government control was further strengthened by a new law and decree, promulgated
in 2006 and 2008, concerning the "udul (cf. Benyahya 2009). The introduction of
these new rules was related to the family law reform of 2004.

11 Wuerth 2005 analyses the role of women's organisations in the law reform process.

12 Mir-Hosseini 2007 offers a comparative analysis of recent family law reforms in
Morocco and Iran.

13 Confusingly, present-day currents promoting puritan understandings of Islam are
also often referred to as ‘salafiyya’.

14 The rules governing the work of the udul have been reformed by a law of 2006 and
a ministerial decree of 2008 in accordance with the 2004 reforms of the family law
(cf. Benyahya 2009).

15 Cf. Jordens-Cotran 2005: 76-93.

16 See summary record of the fortieth session of the Committee on the Elimination of
Discrimination against Women on 24 January 2008, CEDAW/C/SR.824, p. 4, in
which Ms. Skalli, Minister for Social Development, the Family, and Solidarity, one of
the institutions responsible for guaranteeing women’s rights in Morocco, makes this
point that in reality certain reservations had been withdrawn, even if not formally.

17 Amnesty International, Morocco/Western Sahara: Increasing Openness on Human
Rights, press release MDE 29/o1/2005 (Public), dated 24 January 2005 and Amnesty
International, Morocco/Western Sahara: Irene Khan acknowledges positive steps and calls
for more progress, statement, dated 23 March 2009 (both last accessed 1 December
2009). For further information on the general human rights situation in Morocco
see e.g. Amnesty International Report 2009, Index: POL 10/002/2009: http://there-
port.amnesty.org/en/regions/middle-east-north-africa/morocco.
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Sharia and national law in
Saudi Arabia

Esther van Eijk’

Abstract

Saudi Arabia is an absolute monarchy, ruled by the House of
Saud. It is the cradle of Islam and home to the two holy cities
Mecca and Medina. The first article of the Basic Ordinance (1992)
states that the Holy Qur'an and the Sunna (traditions) of the
Prophet Muhammad are the constitution of the kingdom and that
Islamic shari‘a is the basis of its legal system. The discovery of oil
in the 1930s rapidly changed the country and forced the govern-
ment to adapt and reform, but at the same time it wanted to hold
onto its Islamic character and heritage. This created a split that
until today the Saudi government struggles to repair — how best
to find a balance between adhering to its Islamic principles vis-a-
vis calls for progress and political and legal reform? The king has
made cautious steps toward reform, notably by restructuring the
judiciary in 2007, which is still being put into full effect, and by a
2009 cabinet reshuffle with appointments of moderate ministers,
including a female deputy minister of education, and new leader-
ship for the justice sector. This chapter provides a select overview
of the role of shari‘a in the legal system of Saudi Arabia, both his-
torically and in the present. It should be noted here that Saudi
Arabia is a closed and complex country, which makes it difficult to
gain access to extensive and recent data about the legal system
and the Saudi society at large.?
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Saudi Arabia comprises about 80 per cent of the Arabian peninsula. The
kingdom has a population of well over 28 million people, including at least
5.5 million foreign nationals. About 90 per cent of the Saudis are of Arab
ethnicity, the rest being Afro-Asian. Traditionally, Saudi Arabia is a tribal,
nomadic society. Following the discovery of oil in 1930s, especially over the
last fifty years, it has become more urbanised. The migrant workers come
from all over the world, with most from South and Southeast Asia, and
neighbouring Arab countries. According to statistics, all Saudis are Muslim,
of which 90 per cent are Sunni Muslim and around 10 percent are Shi'‘ite.
The official language of Saudi Arabia is Arabic.

(Source: Bartleby 2010)

4.1 The period until 1920
The political-religious Saud-Wahhab alliance

In the centuries before the arrival of Islam, rival tribes, both nomadic
and sedentary, dominated the Arabian peninsula, which is predomi-
nantly desert and mountainous terrain, with a few important oasis set-
tlements.?> Caravan routes passed through the more sedentary areas in
the North and along the coastal areas, including the Hijaz, the region
on the Western coast of Arabia, with Mecca as its main commercial cen-
tre. Besides being a prominent trading centre, Mecca housed the Ka‘ba
sanctuary, a site of pilgrimage since pre-Islamic times.* The Hijaz was
— literally — the place of birth of Islam: the Prophet Muhammad was
born in Mecca around 570 AD, and in 622 he migrated to Yathrib (later
Medina),” where he died in 632.

Shortly after Muhammad’s death, the Islamic faith rapidly expanded
as Muslims conquered the rest of Arabia and far beyond. Its political
centre, however, quickly moved from the Arabian peninsula to
Damascus in 656, and later to Baghdad in 750. It was not until the six-
teenth century, when the Ottomans® managed to seize control over
some parts of the Hijaz, that the Arab tribes were forced to submit to
foreign power (Cleveland 2000: 43). Turkish garrisons were stationed
in Mecca, Medina, Jeddah, and other cities. However, the power of the
Ottoman empire was limited, with local tribal leaders and rulers govern-
ing in this region with a great deal of autonomy.

Ibn Saud and Al-Wahhab

In the eighteenth century the situation changed when the political and
religious alliance between the religious scholar and jurist Muhammad
ibn Abd al-Wahhab (1703-1793) and Muhammad ibn Saud (died in
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1765) gradually gained ground on the peninsula. Muhammad ibn Saud
was the ruler (amir) of Dir‘iyya, a city north of Riyadh, situated in the
Najd, the central region of the peninsula. Supported by the puritan
movement of Shaykh Ibn Abd al-Wahhab, he conquered large parts of
the Arabian peninsula starting in 1744. Ibn Abd al-Wahhab, also from
the Najd area, advised Ibn Saud on questions regarding religion, law,
and political affairs. Both men shared the goal of establishing a new
state ‘derived from a divine contract based on the Shari‘a. The state,
thus, formed an integral part of religion which was not separate from
politics, nor politics from morals’ (Kechichian 1986: 55).

The ideas of Ibn Abd al-Wahhab formed the ideological basis of the
Saudi kingdom. He sought to return to the time of the Islamic fore-
fathers (salaf), a return to pure Islam.” To accomplish this, he advocated
the abolition of all innovations that had polluted Islam over the course
of the centuries. He strongly opposed animist practices, Shi‘a and Sufi
practices such as visits to shrines and tombs, and other customs and ri-
tuals so common in eighteenth century Arabia. He emphasised the
monolithic character of Islam and the oneness of God. In his view, cus-
tomary law and indigenous customs contradicting shari‘a had to be
firmly suppressed (Vogel 2000: xvi). Ibn Abd al-Wahhab based his ideas
on the works of the Salafi tradition within Islam, particularly as pro-
pounded by two legal scholars, namely Ahmad ibn Hanbal (780-855),
founder of the Hanbali school of law, and Ahmad ibn Taymiyya (1263-
1328), one of the most prominent scholars of that school.

The Hanbali doctrine traditionally distinguished itself from other
Sunni schools of law by its strict adherence to the holy sources. Hanbali
scholars emphasised a strict dependence on the Qur’an and the Sunna
(teachings and traditions of the Prophet Muhammad) as sources of law
and, unlike other schools of law, minimised resort to consensus (jjma’)
and analogical reasoning (qiyas) as methods for imparting legal find-
ings. Not only did Ibn Taymiyya seek to revive Ibn Hanbal’s stringent
reliance on the revealed texts in his time, his teachings were also influ-
ential in the relationship between religious and political authority, mani-
fested in the cooperation of Muhammad ibn Saud and Ibn Abd al-
Wahhab and their successors all the way up until today. Ibn Taymiyya
believed that the ruler and the ‘ulama (religious scholars) should work
closely together. The legitimacy of the ruler depended on his adherence
to shari‘a; the ruler himself is also subject to the sacred law and, there-
fore, at least in theory, placed on an equal footing with his subjects. The
‘ulama, for their part, have the obligation to advise the ruler and both
should collaborate to uphold the shari‘a (Vogel 2000: 202-204).

After Muhammad ibn Saud’s death in 1765 his son and subsequent
successors extended the rule of the House of Saud on the peninsula. In
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1803, the governor (sharif) of Mecca was defeated and the Saudi-
Wahhabist alliance conquered the Hijaz. Between 1803 and 1814, other
territories were conquered by the Sauds. Their rule now stretched far
beyond the Hijaz and the Najd towards the eastern coast of the penin-
sula. To administer the newly gained territories, governors and judges
were appointed to cities and villages, representing the rulers from
Dir‘iyya and to implement the basic principles of Islam, including the
collection of religious tax (zakat) (Kechichian 1986: 56). Disputes were
adjudicated by the local ruler or by a single judge (a qadi), appointed by
the ruler, who himself would be the only instance for appeal against the
qadi’s decision, and responsible for the implementation of a gadi’s
ruling.

The Ottomans were alarmed by the Saudi expansion, and, thus, the
Ottoman sultan in Istanbul, Mahmud II, ordered his Egyptian viceroy
Muhammad Ali Pasha to suppress this rebellion on the Arabian penin-
sula. In 1811, Muhammad Ali’s son Ibrahim led the campaign in
Arabia, and Mecca and Medina soon fell into Ottoman hands again.
Seven years later, after a two-year siege, Dir‘iyya was also conquered.
The Ottoman occupation, however, did not last long: in 1824
Muhammad ibn Saud’s grandson Turki ibn Abdullah (1755-1834) ob-
tained hegemony over the Arabian peninsula and made Riyadh the new
capital city.

Prince Abdulaziz al-Saud: Founder of the Saudi nation-state

After the death of his successor and son Faisal in 1865, the Saudi re-
gime suffered from internal strife and civil war. This situation lasted
until the first decades of the twentieth century, when the Saudi prince
Abdulaziz al-Saud, commonly referred to as Ibn Saud (1880-1953), was
able to reunite the various tribes of the Arabian peninsula under Saudi
rule. In 1902, he defeated the rival Al-Rashid clan and in the subse-
quent years he conquered Najd, and in 1925 the Hijaz.

The expansion of what is today the Saudi kingdom is often merely as-
cribed to the eighteenth century Wahhab-Saud alliance, but the role of
Abdulaziz al-Saud should not be underestimated. Like his forefather
Muhammad ibn Saud, he was above all an astute ruler who was able to
successfully play out different tribes against each other and increase his
power base by forming smart alliances, for example with the British
(Kostiner 1993: 6), as will be evident in the following section.



144 ESTHER VAN EIJK

4.2 The period from 1920 until 1965
The formation of the unified Kingdom of Saudi Arabia

After the First World War, the Middle East changed drastically. The
Ottoman Empire collapsed and new states under British and French
mandates now neighboured Saudi Arabia. Abdulaziz faced the difficult
task of maintaining the support of both the more cosmopolitan Hijaz
and his own conservative Wahhabist followers in Najd. He also had to
convince the Islamic world that his Wahhabist rule would not endanger
the holy cities of Mecca and Medina or the tradition of the hajj (the an-
nual pilgrimage), whilst on the other hand ensuring that the new na-
tion-state paid respect to the rules of the new international world order
(Vogel 2000: 281-282).

On 8 January 1926, Abdulaziz was crowned king (malik) of the
Hijaz, adding this title to his existing position as ‘Sultan of Najd and its
Dependencies’. The new king declared that shari‘a was the law of the
land and that all four Sunni schools of law deserved respect (Vogel
2000: 89g). In the same year, he promulgated a ‘constitution’ for the
Hijaz (‘the Basic Directives of the Kingdom of Hijaz’), which declared
the Hijaz to be a ‘consultative Islamic State’. The Basic Directives al-
lowed for the formation of a Consultative Council (majlis al-shura) and a
Council of Deputies (majlis al-wukala)® to be involved in state policy
making, respectively as representative and administrative bodies (Al-
Fahad 2005: 379-380). The Consultative Council was instructed to de-
velop a new judicial organisation for the Hijaz.?

When Abdulaziz conquered the Hijaz in 1925, he found a judicial or-
ganisation influenced by the Ottomans. The Hanafi school was the offi-
cial rite of the Ottoman Empire and had, therefore, been established in
the Hijaz, although most of the Hijazis followed the Shafi‘i school. The
Ottomans had implemented a system of shari‘a courts, the panels of
which were comprised of one Hanafi chief judge and three assistant
judges, one from each school of law (Vogel: 88). In 1927, the king is-
sued a decree stating that the rules of the Ottoman laws would remain
effective up and until they were replaced by new rules. Many ‘ulama,
however, resisted this decision. At a conference held in Mecca that
same year, they issued a legal opinion (fatwa) in which they demanded
the immediate cancellation of any man-made [Ottoman] laws applicable
in the Hijaz and contended that only shari‘a provisions ought to be ap-
plied (Al-Jarbou 2007: 200-201).

Regardless of the reluctant attitude of the ‘ulama towards state-inter-
ference in ‘their’ domain, Abdulaziz adopted a framework for the courts
of the Hijaz in 1927. It was a more elaborate judicial organisation with
multiple-judge courts, which were, most importantly, summary and
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general shari‘a courts, and instances of appeal (Vogel 2000: 89). This
legal system initially only applied to the Hijaz, but between 1957 and
1960 the system was implemented in the rest of the country. Vogel ex-
plains that [i]n this way Abd al-‘Aziz was able to introduce new institu-
tions, gain experience with them, and allow his conservative Najdi
‘ulam@’ a chance to become familiar with them’ before the actual transi-
tion took place (ibid: 283).

In Najd, the Wahhabi homeland, a different judicial system had con-
tinued to exist until the unification in the late 1950s. Traditionally, the
ruler appointed single judges to the major towns, who worked closely
with the local governor (amir). A judge was only involved after the at-
tempts of the governor to resolve a conflict amicably had failed. The
governor would then refer cases to the judge for a ruling according to
shari‘a, and, after judgement, the case would be submitted to the gover-
nor for enforcement if the losing party did not willingly accept the out-
come. Appeals were only possible through complaint to the local ruler,
who would often refer cases to the senior ‘ulama (Vogel 2000: 88)

In the early 1920s all Sunni schools of law resonated in the Arabian
peninsula. In Najd, the Hanbali school of law prevailed, whereas in the
Hijaz, the Shafii and the Hanafi schools of law were both predomi-
nant.”® In 1927, Abdulaziz suggested that a law code based on rulings
of all Sunni schools of law be introduced, but he faced strong resistance
from the Hanbali religious scholars. In the same year, all Hijazi shari‘a
judges were ordered to apply the Hanbali figh (Islamic jurisprudence).
Only when this school of law could not provide an answer to a particu-
lar question could one refer to the Hanafi, Shafi‘i, or Maliki schools of
law (Schacht 1982: 87).

The Saudi kingdom promoted itself as the cradle of Islam and, as
such, the guardian of the Holy Sites. Likewise, the Saudi legal system
claimed an age-old, untainted continuity, without interference from
Western rulers. This claim appeared to be justified to a certain extent.
Saudi Arabia, after all, had adopted little to no Western legislation, with
one exception being the Ottoman Code of Commerce of 1850. The
Code, based on the 1807 French Commercial Code, was stripped of all
references to interest and implemented in the Hijaz in 1931 in adjusted
form.™ The ‘ulama, however, resisted the implementation of this man-
made law and the shari‘a courts refused to apply it (Vogel 2000: 285).

In 1932, the Najd region and the Hijaz were joined together and the
current kingdom of Saudi Arabia as a modern nation-state came into
existence. Abdulaziz concentrated on consolidating his rule and estab-
lishing central authority in the kingdom. He proved to be a masterful
tribal politician:
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[a]s astute as he was brave, he proved to be a fair and judicious
ruler whose piety, dignity, and accessibility won him the alle-
giance of his subjects [...] ruling less as an absolute monarch
than as a first among equals (Cleveland 2000: 227).

The alliance between Ibn Abd al-Wahhab and Muhammad ibn Saud
from the eighteenth century in fact continued: the political and econom-
ic authority was vested in Abdulaziz and his governors; the religious
and, due to the primacy of shari‘a, the legal authority was in the hands
of the ‘ulama, in particular the descendants of Shaykh Ibn Abd al-
Wahhab."” The ‘ulama were responsible for Islamic education and the
interpretation of shari‘a, and they remained qualified, as specialists on
the Word of God, to give the ruler advice (fatwa) on any relevant topic.

Discovery of oil: Impetus for state-building and modernisation

In 1938, oil was discovered on the peninsula, which had long been a
poor region. The young Saudi kingdom thereby obtained a stable source
of income and after the Second World War the country rapidly changed
into a prosperous nation. In several areas, new legislation was promul-
gated to keep up with the economic developments and to advance the
transformation of Saudi Arabia into a modern nation-state.

According to the Wahhabi doctrine, based on Ibn Taymiyya’s theory,
rulers were competent to promulgate necessary legislation for govern-
ment policy (siyasa shar‘iyya), provided it was complementary to and not
in contradiction with shari‘a and served public interest. In modernising
Saudi Arabia this legislation was often termed ‘royal decree’ (marsum)
or ‘ordinance’ (nizam). It should be noted here that the term nizam (or-
dinance or regulation) is used deliberately as distinct from the term qa-
nun (law), and is a term commonly used to refer to codified man-made
law; many Saudi ‘ulama consider it to be a Western concept and alien
to Islamic shari‘a. In addition, the term ‘regulatory authority’ is used in
lieu of ‘legislative authority’ because the latter term can only be used to
refer to God, the only legislature (Al-Jarbou 2004: 14 n. 31). This is im-
portant to bear in mind when looking at the effects of the new regula-
tions on the judicial structure. From the 1930s onwards, many specia-
lised tribunals or ‘committees’ to adjudicate matters in certain areas,
such as labour law and commercial law, were created to apply the new
regulations, under the supervision of a particular ministry. The Tariffs
Committee (1953); the Committee for Commercial Paper Disputes
(1963); and the Committee for the Settlement of Labour Disputes
(1969) are just a few examples. The king was forced to create these spe-
cial tribunals because the ‘ulama opposed the new man-made legisla-
tion and the shari‘a judges refused to apply it (Vogel 2000: 280).
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The most important new judicial institution — an administrative court
called the ‘Board of Grievances’ — was created in 1955. This Board heard
and investigated complaints filed by Saudi citizens against government
officials and agencies; it directly reported to and advised the king, who
should take the final decision on the complaint. Initially, the Board was
also authorised to investigate complaints against shari‘a court judges
(Al-Jarbou 2004: 25)."

King Abdulaziz died in 1953 and left behind a united kingdom with a
central government, a set of administrative legislation, and a remo-
delled judicial system. The Saudi royal family firmly held onto its
power: Abdulaziz was succeeded in rule by his sons Saud (1953-1964),
Faisal (1964-1975), Khalid (1975-1982), Fahd (1982-2005), and Abdullah
(2005-present).

Unlike his father, King Saud was not a competent head of state. His ex-
travagant lifestyle led the kingdom to the brink of bankruptcy. His reign
coincided with the emergence of the secular pan-Arab nationalism of
the Egyptian president Gamal Abd al-Nasser (1956-19770). Nasser chal-
lenged the Islamic Saudi kingdom by calling for a socialist revolution
that would shake the ‘feudal’ monarchy (Niblock 2006: 58). The royal
family felt threatened and isolated by Nasser’s success, and countered
by starting a worldwide campaign to spread Wahhabi Islam. In 1962,
for example, the Saud family founded the Muslim World League in
Mecca to promote ‘Islamic unity’ and to further advocate the Wahhabist
version of Islam (Kepel 2004: 52). According to the Saud family, the ex-
port of Islam is a holy duty: Saudi Arabia is, after all, the birthplace of
Islam and remains the guardian of the holy cities. In the 1950s and
1960s, thousands of Egyptian Muslim Brothers fled to Saudi Arabia,
where they were offered political asylum. They played an influential role
in the rise of radical Islamist thought among a segment of the Saudi
population, which became even more evident in the 1970s (ibid: 51).

In November 1953, a month before his death, the then King
Abdulaziz had ordered the establishment of a Council of Ministers.
However, it took King Saud until 1958 to promulgate a regulation for
the Council of Ministers, laying down the regulatory authority of the
government. It granted the council authority to formulate policies re-
lated to domestic, foreign, financial, economic, and all public affairs.
The regulation determined that an ordinance (nizam) could only be pro-
claimed by royal decree when it had been approved by the Council of
Ministers, and would only become effective after it had been published
in the official government gazette. The ‘ulama had no formal role in
this legislative process, but they were usually consulted in order to en-
sure that a nizam was in accordance with shari‘a (Vogel 2000: 289).
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As of 1957, King Saud embarked on implementing the abovemen-
tioned unification of the judiciary throughout the entire kingdom.
Three years later both systems were united under the ‘Presidency of the
Judiciary’ located in Riyadh. With some amendments, the Hijazi system
was now applicable to the entire kingdom. The ‘Presidency of the
Judiciary’ remained responsible for many religious and legal matters,
such as the issuance of fatwas, supervision of religious education, and
appointment of persons in important religious positions, until it ceased
to exist in 1975 (Vogel 2000: 91-93).

In 1964, on the family’s initiative, King Saud was replaced by Crown
Prince Faisal, who proved himself to be a more capable statesman and
politician than his predecessor.

4.3 The period from 1965 until 1985
Struggle for Islamic authority

King Faisal introduced a series of far-reaching reforms, in areas such as
finance, education, health care and, last but not least, the legal system.
From 1970 to 1975 the national court system was further developed and
formalised in the Judiciary Regulation of 1975. The ‘Presidency of the
Judiciary’ ceased to exist; its tasks were assigned to new institutions,
among which were: the Supreme Judicial Council, the Council of
Senior ‘Ulama, and the Ministry of Justice (established in 1970) (Vogel
2000: 92-93, 108). From then on, the courts fell under the administra-
tive competence of the Ministry of Justice. The shari‘a judges, however,
had long since been very independent and were suspicious of any state
interference. Until today, the government has been unable to completely
subdue the shari‘a scholars’ and judges’ suspicion and sometimes bold
opposition to the state regulations, as will be discussed below.

The Judiciary Regulation (1975) granted general jurisdiction to the
shari‘a courts to adjudicate in all civil and criminal disputes except in
the areas of law where the specialised committees were competent. The
law provided a new set-up for the judicial organisation and introduced
the Supreme Judicial Council. This council, operating under the direct
authority of the king, formed the top of the judicial pyramid, with ap-
pellate courts in Riyadh and Mecca, and larger and smaller courts
spread all over the country., The specialised committees, however, fell
outside the formal judicial system; they fell within the scope of the ex-
ecutive branch. The Supreme Judicial Council was granted judicial, ad-
ministrative, and regulatory authority. Besides its supervisory role over
the shari‘a courts, the Council could establish general principles and
precedents that had to be followed by the courts. Moreover, the Council
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could give opinions about issues upon request of the king, the Council
of Ministers, or the Minister of Justice (Al-Jarbou 2004: 21 n. 77).

In 1971, King Faisal set up the Council of Senior ‘Ulama with the
primary task of providing advice to the king and his government. The
council has played a crucial role in the development of government pol-
icy since that time (Jerichow 1998: 68).

King Faisal instigated the oil embargo in 1973 in reaction to Western
support for Israel during the 1973 Yom Kippur War against Egypt and
Syria. Oil prices quadrupled as a result of this embargo. Faisal used the
abundant oil revenues to finance a broad modernisation programme.
He generously invested in education. He founded religious and secular
universities, and thousands of Saudis went abroad to study, especially to
the United States. Consequently, a new highly-educated elite emerged,
bringing with them a great deal of knowledge and expertise from
abroad. Members of the extensive royal family, however, retained the
important governmental positions, although some commoners were
successful in gaining access to the political arena." Save some excep-
tions, most Saudis outside the royal family had to be satisfied with civil
service positions, albeit with generous compensation and status. Several
new ministries, such as the Ministries of Commerce and of Industry
and Electricity were created to administer the bursting economic and
commercial development (Niblock 2006: 48-49).

The House of Saud: The legitimate rulers?

Alongside this modernisation, Saudi Arabia retained its position as the
guardian of Islam, with the Saud family as righteous rulers based on
the Qur'an and shari‘a. King Faisal claimed that a constitution was un-
necessary because ‘Sa‘udi Arabia [...] has the Quran, which is the oldest
and most efficient constitution in the world’ (Cleveland 2000: 445).
Whereas Faisal still made efforts to modernise the country, many ‘ula-
ma frequently opposed these changes. In 1960, for instance, he sug-
gested that public education for girls be introduced, but he faced heavy
resistance from the ‘ulama establishment. He eventually succeeded, but
only because he allowed the ‘ulama a supervisory role. This enabled the
‘ulama to have a significant influence on the content of the curricula
and to ensure the separation of sexes in the classrooms. On a more
general note, the ‘ulama also maintained public order in society with
the help of the religious police, officially called the ‘Committee for the
Promotion of Virtue and the Prevention of Vice’. This religious police
guaranteed — and still guarantees — the enforcement of Islamic rules of
conduct in the public domain, such as dress codes and the closing of
restaurants and shops during prayer time, segregation between the
sexes, and the non-propagation of religious beliefs by non-Muslims. As
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such, the Saudi ‘ulama retained an important and influential role in the
state in return for their support to the royal family as ‘legitimate
Islamic rulers’ (Cleveland 2000: 440).

King Faisal was murdered by one of his nephews in 1975; he was suc-
ceeded by his brother Khalid. King Khalid was an inexperienced ruler
and delegated much of his power to Crown Prince Fahd. In the 1970s
Saudi Arabia soared to great heights. Modernisation in the areas of edu-
cation and health care improved the lives of many Saudis. This, how-
ever, could not ward off the emergence of young radical Islamists. On
20 November 1979, five hundred dissidents led by Juhayman al-Utaybi
attacked the Holy Mosque in Mecca. Al-Utaybi claimed that the Saud fa-
mily had lost all their legitimacy as a result of widespread corruption,
their decadent behaviour, and their imitation of the West. These accusa-
tions were similar to those raised successfully by Khomeini against the
shah of Iran the very same year. The attack was also aimed at the Saudi
‘ulama, who in the eyes of Al-Utaybi let themselves be used for political
purposes by the Saud family. The authorities were completely surprised
by the attack. Two weeks later, on 5 December 1979, the assailants were
finally overpowered and later executed. A fatwa from the Council of
Senior ‘Ulama later justified the use of violence by the authorities
(Kechichian 1986: 60).

The Saudi regime eyed the success of the Iranian revolution led by
the Shi‘ite leader Ayatollah Khomeini with suspicion. Again large sums
of money were invested to spread Wahhabi Islam, this time as a coun-
terweight against the Shi‘ite revolution. The Saudi regime contributed
millions to the building of thousands of mosques, Islamic centres, and
schools all over the world (Ottaway 2004)."

In June 1982, King Khalid died of a heart attack; he was succeeded
by his brother Fahd who later added the title ‘Custodian of the Two
Holy Mosques’ to his name.™

4.4 The period from 1985 until the present

A religious-political balancing act — Tensions and reforms

In August 1990, Iraq invaded neighbouring Kuwait. King Fahd, with
the support of the Council of Senior ‘Ulama, gave permission to the sta-
tioning of foreign, mostly American, troops on Saudi territory as part of
the military operation ‘Desert Storm’ in order to liberate Kuwait
(Cleveland 2000: 465). Large expenses as a result of the First Gulf War
(1990-1991) and a sharp decline in oil revenues following the drop in
oil prices in the 1980s had a detrimental impact on the Saudi economy.
Social services could no longer be financed and employment opportu-
nities declined. The deteriorating economic situation and the
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permanent presence of American troops led to a growing dissatisfaction
among the population. Vogel writes:

With the Gulf War, pressure [...] mounted perhaps because
Saudis were dismayed to observe that the king and a few of his
family made, all alone, the stupendous decision to invite non-
Muslim, non-Arab powers into the kingdom to wage war on a
sister Arab country (2000: 295).

In 1990, a group of businessmen, academics, and journalists submitted
a petition for political reform. They asked for the creation of a new con-
sultative council, equality among all citizens, more freedom of the
press, and an improvement in the position of women. Later that year,
on the 6™ of November, forty women drove in a convoy of cars through
the streets of Riyadh in protest against the existing convention that pro-
hibited women from driving cars. This protest, however, had the oppo-
site effect: the government not only punished the women involved, but
it also proclaimed a formal law forbidding women to drive cars.

On the other side of the social spectrum, traditionalists called for
stricter observance of shari‘a and a greater role for the ‘ulama in deci-
sion-making processes. More radical Islamists, often young Saudis
from an urban middle-class background, claimed that the regime failed
to observe Islamic tenets. They blamed the government for being cor-
rupt and incompetent, worsened by the increasing Western influence
and Saudi dependence on the West (Cleveland 2000: 477-478).

The 1992 Basic Ordinance of the Kingdom of Saudi Arabia

Faced with domestic pressure for change, King Fahd felt compelled to
introduce political reforms. On 1 March 1992 he promulgated the
‘Basic Ordinance of the Kingdom of Saudi Arabia’, the ‘Ordinance of
the Consultative Council’, and the ‘Ordinance of the Provinces’."”
Together, these three laws formed the first ‘codified’ constitutional fra-
mework for Saudi Arabia.”® In an interview three weeks after the intro-
duction of the Basic Ordinance, King Fahd clearly stated that it was not
Saudi Arabia’s intention to transform the country with these ordinances
into a Western democracy:

The democratic system that is dominant in the world is not a
suitable system for the people of our region. Our peoples’ make-
up and unique qualities are different from those of the rest of
the world. We cannot import the methods used by people in
other countries and apply them to our people. We have our
Islamic system, which is based on consultation (shura) and the
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openness between the ruler and his subjects before whom he is
fully responsible.™

Article 1 of the Basic Ordinance declares that the Qur’an and the Sunna
are the constitution of the country. Al-Fahad, a Saudi lawyer, noted that
the Basic Ordinance reflects ‘[t]he codification of the status quo of essen-
tially unbridled executive power’ with the Qur’an and the Sunna ‘as the
only substantial constraint on executive power’ (2005: 385-386). The
Ordinance appears to separate the executive, regulatory, and judicial
authorities (Art. 44), but the same article concludes by declaring that
the king ‘shall be the final resort of these authorities’ (Tarazi 1993:
264).

Nonetheless, the Basic Ordinance met the petitioners’ demand for a
new consultative council (majlis al-shura), replacing the one that was es-
tablished in 1926. The 1992 Consultative Council was entitled to lay
down regulations and bylaws to meet the public interest, in accordance
with the principles of the Islamic shari‘a. The Council originally con-
sisted of sixty members, all appointed by the king, for a period of four
years. Membership of the Council has increased several times: first in
1997 and later in 2005, bringing today’s total number of members to
150. Seated in the Council are ‘ulama, academics, businessmen, and
diplomats, mostly men who have been educated at universities abroad.
In November 2003, the competence of the Council was somewhat ex-
panded; the Council is now permitted to initiate legislation without
prior approval from the king. The Council’s influence over legislation
and policy has steadily increased, as its legislative proposals have been
invariably adopted by the King, and they have, on more than one occa-
sion, taken a bold stand against government efforts to impose taxes and
fees (Al-Fahad 2005: 392).

Violence and political challenges

King Fahd’s attempts to introduce reforms were, however, unsuccessful
in quietening the voices of either the Islamists or reform-minded liber-
als. Young Islamists in particular insisted that the Saudi monarchy
should enforce the Islamic norms more strictly. In the 199os radical
Islamists attacked foreign targets within Saudi Arabia. In June 1996,
for example, a truck bomb near an American military compound near
Dhahran killed nineteen persons and wounded hundreds of people.
The government reaction forced radical Islamists to move to other
countries, such as Sudan and Afghanistan. The most famous example
was the militant political dissident Osama Bin Laden, who was stripped
of his Saudi nationality (Al-Rasheed 2007: 114).
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The news that fifteen out of the nineteen terrorists of the 11
September 2001 attacks in the United States were Saudi Arabia na-
tionals shocked many in the West as well as at home. Under pressure
from the West, King Fahd openly started a war on terrorism and de-
clared that terrorism is prohibited within Islam. Muslim terrorism,
however, also continued to hit Saudi Arabia itself. In May 2003, a series
of coordinated suicide attacks were carried out on Western residential
compounds in Riyadh, killing 35 and wounding another 194 persons.
Since then, the number of clashes between security forces and armed
militants, as well as attacks on Western targets and oil companies, have
increased in frequency and magnitude (Al-Rasheed 2007: 135-136).

In addition to violence and political tensions, the kingdom has also
been faced in the last decades with enormous debts, trade deficits, and
a massive population growth. Indeed, the population has increased by
more than fifty per cent in the last twenty years. While previously the
state had been able to use oil revenues to invest in social services, the
costs were now becoming too high. The existing gap between rich and
poor also continued to grow, and the unemployment rate among Saudi
nationals, especially among the younger generation, skyrocketed, with
reported estimates as high as 20 to 30 per cent (Raphaeli 2003: 22-23).
These enormous unemployment figures were of particular concern gi-
ven that there were — and still are today — approximately six million mi-
grant workers in Saudi Arabia. The government announced measures
to reduce unemployment, for example by making it compulsory for em-
ployers to employ Saudi nationals for certain positions (ibid).*®

In the early 2000s, several demonstrations and other public actions
calling for political reform were organised. The authorities usually
ended the demonstrations prematurely by arresting the participants.
From the year 2000 onwards, Saudi citizens, individually and collec-
tively, began to more frequently express their discontent by way of an-
other tool for participation provided for by the Basic Ordinance law of
1992, namely the right to petition the king or the crown prince on any
particular issue of citizen concern (Art. 43). In January 2003, for exam-
ple, a significant number of Saudi elite submitted a petition called ‘A
Vision for the Present and Future of the Homeland’ to the then Crown
Prince Abdullah. The petitioners called for an independent and re-
formed judiciary, the creation of human rights institutions, improve-
ment of the rights of women, and a popular election of the Consultative
Council (Al-Fahad 2005: 392-393). By March 2004, however, several pe-
titioners, political activists and lawyers were arrested and put in prison.
Three intellectuals were sentenced to between six and nine years’ impri-
sonment for incitement to sedition, and for disobedience to the ruler.

The petitioners’ demands for political participation were partially
met. In October 2003, local elections were announced for one-half of
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the seats in the municipal councils, the other half reserved for appoint-
ment by the government. The elections were held in the spring of
2005, resulting in a success for conservative candidates, who were
backed by the ‘ulama.?" The influential ‘ulama obstructed the participa-
tion of women in the elections by both banning them from running for
election and also preventing them from voting in the actual elections.
Various highly placed officials, however, expressed the opinion that, if it
were up to them, women should be able to participate in the next elec-
tions. The president of the election committee explained in interviews
later that the reason for refusing women to vote was that there was in-
sufficient time to make the necessary arrangements to enable them to
participate in the elections.**

King Abdullah: A cautious reformer

Crown Prince Abdullah, King Fahd’s half-brother, owing to the king’s
bad health, had been the actual ruler of the Saudi monarchy since
1995. When on 1 August 2005 King Fahd finally died, Abdullah for-
mally succeeded him as king.*> Immediately he pardoned the above-
mentioned petitioners of 2004, who were released from prison
(Amnesty International 2009b: 14). This confirmed his image as the
driving force behind the reforms of the last decade. In 2003, for exam-
ple, he had founded the ‘King Abdul Aziz Centre for National
Dialogue’, an institute tasked with the organisation of national confer-
ences at which religious leaders of the different Muslim sects, aca-
demics, and other prominent opinion leaders could discuss various con-
temporary topics. Within its first two years of operation, the institute or-
ganised five national dialogue sessions, where the conferees openly
discussed issues related to reform in education, religious pluralism, the
role of women in a modern Islamic state, and political participation of
citizens. The government-sponsored debates did not turn out to be as
fruitful as probably hoped for by many Saudis and were instead seen as
being a ‘public-relations exercise envisaged to absorb public frustration
and anger’ (Al-Rasheed 2007: 15).

In line with its reform policies, the government authorised the estab-
lishment of two Saudi human rights organisations, in 2004 and 2005,
respectively: 1) the National Society for Human Rights (NSHR), a gov-
ernment-funded organisation; and 2) the Human Rights Commission
(HRC), an official governmental body. The NSHR has been modestly
active in pursuing reports and complaints about human rights abuses,
submitting, for instance in 2007, a critical report to the government on
prison conditions.>* According to Amnesty International, both organisa-
tions ‘have contributed to raising the visibility of human rights within
Saudi Arabia and have assisted the government in preparing its reports
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on human rights to international treaty monitoring bodies’ (Amnesty
International 2009b: 11).

Earlier, in 2000, the government had enacted a regulation on Shari‘a
Procedure, applicable to proceedings before all Saudi courts, not just the
shari‘a courts. A year later, two other regulations were issued, namely the
Criminal Procedure Regulation and the Legal Practice Regulation. The
2001 Regulation on Criminal Procedure stipulates that no punishment
may be inflicted except for crimes prohibited by shari‘a principles and
Saudi national regulations. It contains provisions concerning prelimin-
ary detention and rules and procedures of evidence. The law also guaran-
tees the right to seek assistance of a lawyer and includes a prohibition on
torture, mental coercion, and arbitrary arrest. Responsibility for the in-
vestigation and prosecution of alleged crimes was vested in the Bureau
of Investigation and Prosecution (Al-Hejailan 2002: 276-277).

Although the Saudi government has been praised for taking the
abovementioned steps, which can be considered as steps towards the
rule of law, critics do not have high hopes for any significant progress
on the human rights situation on the ground. International human
rights organisations such as Amnesty International and Human Rights
Watch continue to criticise Saudi Arabia’s poor human rights record.
The list of accusations is long: human rights violations linked to the
war on terror; discrimination against foreign workers and Shi‘ite mino-
rities; discrimination against women; violation of the freedom of reli-
gion and the freedom of expression; unfair trial standards; and the im-
position and execution of corporal punishments in violation of interna-
tional legal standards.

This being said, in December 2005, Saudi Arabia became a fully-
fledged member of the World Trade Organisation (WTO), and with this
came obligations, expectations and promises of judicial reform.
Consequently, two years later, on 2 October 2007, King Abdullah issued
two royal decrees announcing reform of the judiciary, a new Judiciary
Regulation and a new Board of Grievances Regulation. The regulation
on the judiciary, still being fully put into place at the time of writing,
announced among others the establishment of a Supreme Court and se-
parate tribunals for personal status, criminal, labour, and commercial
cases. In accordance with the reforms, the Supreme Court is to take
over the judicial functions of the Supreme Judicial Council. The new
Board of Grievances Regulation provides for a further elaboration of the
organisation of the Board, including the creation of an Administrative
Judicial Council and a Supreme Administrative Court. The new judicial
system was to be implemented during a transition period of two to
three years (Ansary 2008), supported by a separate budget of 1.87 bil-
lion U.S. Dollars allocated for the upgrade of judicial facilities and the
provision of training for judges.
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In February 2009, King Abdullah issued a number of additional royal
decrees that amounted to a reshuffling of the major judicial, religious,
and other authorities. Among those appointed were: several moderate
ministers, including a new Minister of Justice, a first female deputy
Minister, for Education, new chairmen to the Consultative Council, the
Council of Senior ‘Ulama, the Supreme Judicial Council, the Board of
Grievances, and the ‘Committee for the Promotion of Virtue and the

Prevention of Vice’.*

4.5 Constitutional law

According to Article 1 of the Basic Ordinance of the kingdom of Saudi
Arabia (1992):

The Kingdom of Saudi Arabia is a sovereign Arab Islamic state
with Islam as its religion; God’s Book and the Sunnah of His
Prophet, God’s prayers and peace be upon him, are its constitu-
tion, Arabic is its language and Riyadh is its capital. 2°

The Qur’an and the Sunna have the highest authority and all legislation
is subordinate to them, including the Basic Ordinance itself (Art. 7).

The Ordinance consolidates the vast authority of the king, his wide
range of functions and privileges, and declares that succession of the
king is restricted to the male descendants of the founding king,
Abdulaziz al-Saud, but that the king has the authority to choose and re-
lieve his apparent heir (Art. 5).*” According to Article 44, the legislative,
executive, and judicial powers of government are separate, but the king
is not subject to this separation of powers. The king is ‘their final
authority’ and, therefore, a constitutional court is considered unneces-
sary (Al-Fahad 2005: 385). As the legislative authority and in accordance
with Article 67 of the Ordinance, the king can promulgate regulations
(nizams) where shari‘a does not provide a direct answer to certain legal
questions, but where regulation is nevertheless necessary, such as in
commercial matters. This regulatory authority corresponds to Ibn
Taymiyya’s theory on Islamic leadership: rulers are allowed to issue reg-
ulations necessary for government policy (siyasa shariyya), provided the
legislation serves the public good and that it only complements, and
certainly does not contradict, shari‘a.

The king of Saudi Arabia is also the chairman of the Council of
Ministers and the Prime Minister, and as such he is the head of the ex-
ecutive branch of government. He appoints and relieves his ministers
and other high-ranking civil servants by royal decree (Art.s 56-58).
Decisions taken by the Council of Ministers have to be ratified by the
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king. He oversees the implementation of shari‘a and the general policies
of the state (Art. 55). The king appoints and dismisses judges upon re-
commendation of the Supreme Judicial Council, and he acts as the high-
est instance of appeal and has the power to pardon (Art.s 50 and 52).

The Consultative Council (majlis al-shura), re-established in 1992,
confers with and advises the Council of Ministers (Art. 68). It advises
on government policy and may submit regulations and bylaws to meet
the public interest or to remove what is bad in the affairs of the state,
in accordance with the basic principles of the Islamic shari‘a (Art. 67).
However, the Consultative Council has limited authority and does exert
little direct influence on the decision making. Al-Fahad notes that ‘[ljegi-
slation adopted by the Council is conceived as mere advice that the so-
vereign is at liberty to accept or disregard’ (2005: 388). Schwartz is of
the opinion that the creation of the Consultative Council was merely a
‘cosmetic reform’ (2005: 38).

Sources of law

The Islamic shari‘a is the prevailing law in Saudi Arabia; the sacred law
is the foundation of the legal system. As such, the Qur’an and the
Sunna are the main sources of law. Judges and other legal scholars
(‘wlama), as the lawful interpreters of the two holy sources, apply the
Islamic shari‘a in rendering a judgement or advice (fatwa) on individual
cases brought before them. Because shari‘a in Saudi Arabia is not codi-
fied in statutes or codes, the traditionally trained judges and scholars,
therefore, resort to Hanbali figh-books in particular in their administra-
tion of justice.

It is often claimed that Saudi law is nothing but Islamic shari‘a.
However, supplemented by government-issued regulations concerning
labour, commerce, companies, and so forth, the law is more encom-
passing than at first glance. Also, one cannot rule out the importance of
tribal values and customs in Saudi society, like in most Middle Eastern
societies. Esmaeili writes: “Iribal law or custom is significant in Saudi
Arabia in relation to the country’s political and governmental structure
as well as private and personal law areas’ (2009: 18). Yet, Islamic shari‘a
is no doubt the main feature of the Saudi legal system,

In addition to the shari‘a and specialised courts, Saudi Arabia’s legal
system structurally includes a form of court-recognised mediation of-
fered by Islamic scholars who provide advice (muftis). The mufti*® has
an important role to play in providing Islamic legal interpretation.
When a person wants to know which shari‘a principles and rules are
applicable in a specific situation, he or she can turn to a mufii for advice
(a fatwa). A court trial can be avoided when two parties agree to bring
their dispute to a mufii they both respect. Opinions of these religious
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scholars are often considered as authoritative as a ruling of a judge. In
fact, when parties, after obtaining a fatwa, still decide to refer their case
to a judge in the courts, the judge may well attribute legal value to the
fatwa. Amicable settlement is the preferred solution for any dispute,
either with or without interference of a judge. According to Vogel, over
9o per cent of all civil cases that are submitted to the court are resolved
by reconciliation or settlement, thereby ‘obviating the judge’s ruling al-
together’ (2000: 120).

Fatwas are also issued by the Council of Senior ‘Ulama, established
in 1971.2 Next to this official institution, King Fahd appointed the con-
servative and opinionated Shaykh Abdulaziz ibn Baz (died 1999) as the
Grand Mufti of Saudi Arabia in 1993.3° His opinions often deviated
from the prevailing consensus of the religious establishment, particu-
larly on marriage-related matters.>® The courts consider legal actions
based on such fatwas to be valid, even if they contradict the courts’ own
standard rules (Vogel 2000: 8). Yamani writes that fatwas issued by in-
fluential government-employed ‘ulama have ‘a near-legislative effect’
and that ‘ordinary gadis (judges) [are] unwilling to contradict a formal
fatwa’ (2009: 140). The king, for his part, often reinforces these fatwas
by requesting the courts to observe and comply with the judgment or
advice rendered by either the Council or the Grand Mufti (Vogel 2000:
116).

Another source of law for legal judgements is administrative regula-
tions (nizams) that have been legitimised through the abovementioned
principle of siyasa shar‘iyya. These regulations have a clear subordinate
status as compared to the figh, even though the ‘ulama are usually ex-
tensively consulted and often enjoy a veto power in the drafting pro-
cess.?? Thus, the main reference for a judge remains the Islamic juris-
prudence: ‘Figh continues to govern the bulk of cases, covering perso-
nal status, civil contract, tort, property, agency, and nearly all crimes
apart from those that specifically enforce the nizams.’(Vogel 2000: 175).

Judiciary

Article 48 of the Basic Ordinance determines that ‘the courts will apply
the rules of the Islamic Shari'ah in the cases brought before them, in
accordance with what is indicated in the Book, the Sunnah, and the or-
dinances decreed by the Ruler which do not contradict the Book or the
Sunnah.”?* Article 46 bolsters the authority of judges in its assertion
that the judiciary is independent.

The Basic Ordinance confirms the existence of two judicial branches
— the general shari‘a courts and the Board of Grievances — but is silent
on the specialised committee courts. The shari‘a courts are granted gen-
eral jurisdiction, unless these disputes or crimes fall under the
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jurisdiction of the Board.3* The special committees created to imple-
ment the nizams fall outside the judicial branch; they are ad hoc admin-
istrative entities falling within the executive branch. The ‘ulama have of-
ten opposed the creation of these special committees and have fre-
quently called for the incorporation of these jurisdictions into the
shari‘a courts. However, since the shari‘a courts have clearly demon-
strated they do not want to apply the nizams, the government has until
present not considered unification a viable option (Vogel 2000: 170).
Not only do the courts disregard the regulations per se, they also pay no
attention to, and certainly do not respect, the jurisdiction of the com-
mittees created to apply these regulations. Indeed, shari‘a judges often
hear cases outside their competence as they are reluctant to dismiss a
case on grounds that it falls within the jurisdiction of a specialised com-
mittee (Al-Jarbou 2007: 220).

As mentioned earlier, in October 2007, judicial reforms were an-
nounced by King Abdullah (see 4.4). These reforms had been expected
since Saudi Arabia joined the World Trade Organisation in 2005. At the
time of writing, it cannot yet be indicated when the judicial reforms will
be fully implemented and what the impact and consequences will be on
the judicial organisation. Questions that still remain are, for example:
What will happen to the specialised committees? Will they still exist, al-
beit in a stripped-down form? If so, will they continue to function in
parallel to the new tribunals? Or, alternatively, will they be abolished all
together?

Shari‘a courts

According to the new Judiciary Regulation (2007), there will be three le-
vels of shari‘a courts all operating under the supervision of the
Supreme Judicial Council, in ascending order: first instance courts, fol-
lowed by appellate courts, and finally the new Supreme Court. Since
the new system is not yet fully operational, the current system will be
described below, with reference to some important changes foreseen in
the new judicial organisation.

At present, there are three levels of shari‘a courts, all of them falling
under the responsibility of the Ministry of Justice, in ascending order:
two types of first instance courts (the summary courts and the general
courts), followed by appellate courts, and finally the Supreme Judicial
Council.

In a summary court, a single judge is competent to rule in both civil
and criminal cases. He is, however, not competent to judge in civil
cases where the penalty would exceed a certain amount of money (for
example in cases of compensation for physical injury) or in criminal
cases that involve possible sentences of amputation, execution, or
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stoning (Judiciary Regulation (1975), Art.s 24-26). Cases that cannot be
adjudicated by a summary court are heard by a general court. Criminal
cases that could result in a sentence of amputation, execution, or ston-
ing to death are judged by panels of three judges (Judiciary Regulation
(1975), Art. 23). According to Article 20 of the new Regulation (2007),
all criminal cases will — in principle — be judged by panels of three
judges.

Appeals may be made to the appellate courts in Mecca or Riyadh,
where — in principle — three-judge panels adjudicate cases.?> An appeals
court may reverse a decision, amend it, order a retrial, or send the case
back with instructions on how the lower court should proceed. The ap-
pellate courts’ primary concern is to establish whether or not a decision
is in compliance with shari‘a (Al-Ghadyan 1998: 239-240). In principle,
appeals are not admissible against a decision of an appellate court, but
many cases — and always those involving the death penalty or amputa-
tion sentences — are currently referred to the Supreme Judicial Council
for review (Judiciary Regulation (1975), Art. 8).

It is anticipated that this judicial function of the Council will be
transferred to the Supreme Court (in formation) (Judiciary Regulation
(2007), Art. 11). The king, however, retains his placement at the top of
the judicial pyramid in that before an execution of a death penalty, ston-
ing, or amputation can be carried out, the punishment has to be ratified
by the king (Basic Ordinance, Art. 50; Regulation on Criminal
Procedure (2001), Art. 220).

According to the most recent Judiciary Regulation (2007), a new first
instance court system will be established, creating separate tribunals for
general, criminal, personal status, commercial, and labour cases (Art.
9). These tribunals will replace the current first instance courts — the
summary and general courts. The shari‘a courts will, thus, lose their
general jurisdiction to hear all cases. The new system seems to resem-
ble modern judicial systems of countries like Egypt and Morocco more
than the classical Islamic legal system, where a single judge pro-
nounced judgment without appeal, apart from recourse to the ruler.

Another fundamental difference in the new court structure and
planned operation is that each province will have at least one appellate
court (Art. 15). As the system is currently set up, each appellate court
has a criminal chamber, a personal status chamber, and a chamber for
‘other’ cases (Judiciary Regulation (197s5), Art. 10). Once the new judi-
cial system is operational, though, each appellate court will also have a
chamber for commercial cases and a distinct chamber for labour cases
(Judiciary Regulation (2007), Art. 16). This appeals system corresponds
with the new first instance courts system. Jurisdiction over cases that
are now heard by the various special committees, for instance in the
field of commercial and labour law, will be transferred to the new first
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instance and appellate courts (Ansary 2008). Once full implementation
of the judicial reforms of 2007 takes effect, the Supreme Court will be
the highest authority in the outlined judicial organisation, and will also
be comprised of specialised chambers headed by three- or five-judge pa-
nels, depending on whether the case may result in imposition of the
death penalty or other severe punishments (Judiciary Regulation
(2007), Art. 10; Ansary 2008).

Board of Grievances

The Board of Grievances constitutes the second judicial branch of the
Saudi system. Due to its strong figh credentials, the Board is largely re-
spected by the ‘wulama (Vogel 2000: 232). This independent organ,
which reports directly to the king, functions as an administrative tribu-
nal, hearing complaints against the government. Next to its function in
administrative law, it is — currently — also competent to hear commercial
cases and criminal cases involving, for example, forgery and bribery.

At present, the Board operates as the court of appeal for decisions of
some of the specialised committees, and it has the authority to enforce
foreign judgments and arbitration decisions (Board of Grievances
Regulation (1982), Art. 8). Until recently, the appeal function of the
Board was not clearly defined and, therefore, ambiguous as to how it
operated in practice (Tarazi 1993: 266).3° Once the new Regulation, is-
sued in 2007, is implemented, it is hoped that this situation will
change, providing more clarity on this point.

The new Board of Grievances Regulation (2007) will entail the transfer
of the Board’s commercial and criminal jurisdiction to the general court
system, where the new first instance and appellate courts will take over
these competences. The new Regulation also announces the creation of
an Administrative Judicial Council and a Supreme Administrative
Court.?” In the new judicial system, the Board will continue to hear ad-
ministrative disputes involving government agencies (Art. 13).

Judges and lawyers

According to classical Islamic doctrine, a judge (qadi) has a religious
duty to settle a dispute brought before him: in each individual case he
is allowed to use independent interpretation (jjtihad) in order to find
the most desirable solution. He may disregard previous judgments,
either his own or those of other judges, in this process.

A single judge in Saudi Arabia has great discretionary authority in ad-
judicating cases: ‘he is empowered to exercise his personal Islamic un-
derstanding and interpretation without recourse to previous decisions
relating to similar cases’ (Yamani 2008: 139). Yamani further explains
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that, because of the absence of a system of judicial precedent, diverging
judgements of otherwise apparently identical cases are the result of ‘dif-
ferences in interpretation and legal orientations of the judges, and geo-
graphical variations between the different politically unified regions in
the Kingdom’ (ibid: 140).

Only graduates of the shari‘a colleges can be appointed judges at the
shari‘a courts and on the Board of Grievances.?® The traditional shari‘a
training, with a focus on Hanbali figh, is provided by several Islamic
universities in the kingdom. Because the shari‘a colleges have always ta-
ken a passive attitude towards teaching the nizams enacted by the gov-
ernment, new law departments were recently established. But, gradu-
ates from these latter colleges cannot be appointed as shari‘a judges.
The members of the specialised committees which apply the nizams
are usually appointed by a minister, for example the Minister of
Commerce. Because they are part of the executive branch, they do not
enjoy judicial immunity and independence. They are often professional
experts appointed by the ministries and regarded as civil servants, not
experts in Islamic law (Al-Jarbou 2007: 224).

In the past, lawyers were considered unnecessary, especially because of
the active role judges have in the resolution of cases, as compared to
other legal systems. Saudi judges wished to directly deal with the ac-
cused, since ‘[tlhe truth is brought to light through [the accused], be-
cause he is more aware of himself than is any other’ (Vogel 2000: 161,
quoting a Saudi judge). It was reported that sometimes judges consid-
ered lawyers to be an obstacle to truth-finding and a hindrance to recon-
ciliation between the litigants (Commission on Human Rights 2003:
10-11). Moreover, it has often been argued that even though a defendant
is not defended by a lawyer, the shari‘a itself offers the necessary protec-
tion; judges are, after all, morally obliged to find the truth.

Despite these objections, a professional class of lawyers has emerged
in Saudi Arabia. There are two sorts of lawyers active at present, namely
lawyers admitted to the shari‘a courts and appearing on behalf of clients
in some civil cases and experts in the field of commercial law, who are
very commonly seen appearing in the specialised committees (Vogel
2000: 161). In family matters in particular, individuals are, however,
still almost always represented by a (male) family member, in accor-
dance with local traditions.
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4.6  Personal status and family law

The Saudi personal and family law is not codified or compiled in a law
code.?® All cases concerning marriage, divorce, inheritance, and the sta-
tus of children fall under the general jurisdiction of the shari‘a courts.
For the most part judges of these courts resort to the Hanbali figh books
when adjudicating a case; they can, however, also consult books from
the other schools of law.

Marriage and divorce

Although the Hanbali school of law is generally considered the most
conservative of the schools of law, this does not hold true for the stipu-
lations concerning the contract of marriage, as for any type of contract.
In contrast to the other schools, classical Hanbali figh gives considerable
leeway towards validating and enforcing stipulations that modify the
normal marital rights and duties between husband and wife, in particu-
lar stipulations that safeguard the wife’s position (Coulson 1964: 190).

Marriage in Islamic law is a contract of exchange between a man and
a woman, concluded in the presence of two witnesses. A bride and
groom have the right to include stipulations in their marriage contract.
Non-compliance with a stipulation constitutes a ground for pursuing
dissolution of the marriage in court. For example, a clause can be in-
cluded in the contract that provides that when the man marries a sec-
ond wife, the first wife has the right to initiate divorce proceedings. In
such a case, it is possible that the husband has granted the wife his
right of repudiation (talaq); she can then repudiate herself because the
husband broke the marriage contract.

When a marriage is concluded without such stipulations, the wo-
men’s possibilities to obtain a divorce are limited. A woman can ask
her husband to divorce her in exchange for waiver of her financial
rights (divorce by mutual consent, or khul), namely return of any dower
and other remaining financial rights. A woman can seek judicial divorce
(tafrig) when harm (darar) is inflicted upon her by her husband, which
is interpreted as any harmful conduct of the husband (physical or men-
tal) that makes conjugal life between the couple impossible. For exam-
ple, if the husband does not fulfil his obligation to support his wife; if
he is not capable of conjugal relations due to a physical or mental han-
dicap; or if he is absent for a long period of time.

In practice, however, it is very difficult for a woman to obtain judicial
divorce in Saudi Arabia. She has to prove that harm was inflicted upon
her by her husband, quite a challenge in the closed patriarchal Saudi so-
ciety. Moreover, in the event of divorce, the mother will lose her right to
care for her children, specifically her son(s) from the age of seven and
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her daughter(s) from the age of nine, after which time physical custody
is automatically transferred to the father*® (Human Rights Watch 2008:
31).

Men, on the other hand, are in a far better position to end a mar-
riage. Husbands are granted the unilateral right to repudiate their wives
(talaq), without reason or legal justification; talag divorce is effective im-
mediately. After an irrevocable repudiation, the repudiated wife can
claim the full dower (if a portion of it remained unpaid) and mainte-
nance during a period of waiting following the repudiation (four
months and ten days).

Related fatwas on marriage

Some startling fatwas on family law topics, issued by members of the
established ‘ulama, are worth mentioning here. In April 2005, the
Grand Mufti Abdulaziz al-Shaykh stated that forced marriages are
against shari‘a and that persons who are guilty of this offence must be
punished with imprisonment. In his opinion, forced marriages were
the reason why the divorce rate in the country continued to rise, a topic
that has increasingly gained public attention (as has the issue of early
marriages). Media reports suggest that 50 per cent of marriages end in
divorce, with rates as high as an estimated 62 per cent in the western
region.*' In July 2008, the chairman of the Committee for Family
Affairs of the Consultative Council, Dr Talal Bakri, said the Council is
considering implementing a law to halt the rising divorce rates, in parti-
cular to curb the practice of husbands arbitrarily divorcing their wives.
Yet, the same Grand Mufti was quoted in the Saudi media last year as
having said that ten or twelve-year-old girls are marriageable (Human
Rights Council 2009: 15). It should be noted here that this statement is
all the more problematic given that there is no law in Saudi Arabia that
sets a minimum age of marriage for males or females.

In 2006, a fatwa, issued by the international Islamic Figh
Academy**, stirred public debate about so-called ‘ambulant (misyar)
marriages’, both inside and beyond the kingdom. The main feature of a
misyar marriage is that spouses agree the wife will continue to live with
her parents, thus freeing the husband of his obligation to provide mari-
tal domicile for her. It may not come as a surprise to learn that misyar
marriages are often concluded by polygamous men. Women’s rights
groups oppose these marriage practices because the wife waivers her
rights to maintenance and housing, whereas the man’s exemption from
his responsibilities towards his wife are not replaced by any other con-
tractual consideration or reciprocal duties. In 1996, however, the then
Grand Mufti Abdulaziz ibn Baz had already issued a fatwa in which he
attributed Islamic legality to ambulant marriage practices, provided that
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the marriage meets the main prerequisites (i.e. presence of the bride’s
guardian and two witnesses) and the contract is concluded on mutually
agreed upon and binding conditions.*®

Again, this shows the importance of a fatwa, which in this case is, ac-
cording to Arabi, ‘a straightforward endorsement of the Muslim polyga-
mous legal tradition’, aiding ‘Saudi citizens in the search for solutions
to their modern sexual and emotional dilemmas, solutions that would
be in line with their faith and its legal strictures’ (2001: 166). It should
be noted here that this ‘solution’ is not only adopted by men, but also
by Saudi women who might prefer being married, so they enjoy a more
‘respectable’ social status and might have more freedom to pursue their
own interests in life, such as studying or working.

Yamani says in a study written exclusively on this topic that the in-
crease in wealth of many Saudis, due to oil revenues, has led to an in-
crease of the practice of polygamy, especially among the educated, ur-
ban Hijazi elite (2008: 215). However, the Saudi government has also
played a significant role in promoting polygamy. Yamani contends that
the promotion of polygamy in Saudi Arabia is part of a public policy
programme promoting the return to Islamic values, in reaction to post-
revolutionary, pro-polygamy Iranian practices. Iran’s reinstatement of
Islamic values and traditions induced Saudi ‘ulama to accept novelties
such as misyar marriages as legally valid (ibid: 47-48).#* In 2001 the
Grand Mufti Abdulaziz al-Shaykh called upon all Saudi women to ac-
cept the concept of polygamy as part of the ‘Islamic package’, further
noting that polygamy is a necessity in ‘the national fight against the
time bomb [...], the growing epidemic of spinsterhood’ (ibid: 52).

Inheritance

Islamic shari‘a is the only applicable law pertaining to Saudi Muslims
in matters of inheritance and bequests. The Islamic inheritance system
is based on tribal customary law of pre-Islamic Arabia, which was modi-
fied by the Qur'an in considerable detail (Coulson 1964: 15). The
Qur’an guarantees fixed portions of the deceased’s estate to so-called
‘Qur’anic heirs’.# Generally speaking, female heirs are entitled to half
of the share of male heirs. After the Qur’anic heirs have received their
shares, the residue of the estate will be divided among the agnatic*®
heirs of the deceased. Finally, a Saudi Muslim can dispose a maximum
of one-third of his property by bequest to non-Qur’anic heirs
(Haberbeck 2010: 29).
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4.7 Criminal law

The Regulation on Criminal Procedure (2001) governs criminal pro-
ceedings and secures and protects the rights of the accused. It is the
country’s first criminal procedure law and contains provisions borrowed
from Egyptian and French law (Ansary 2008). Substantive criminal law,
however, remains uncodified; as in family law, judges commonly apply
the Hanbali figh.

Criminal law comprises three categories, namely hudud (fixed
Qur’anic punishments for specific crimes), gisas (retaliation, as in ‘an
eye for an eye’), and ta‘zir (discretionary punishment of the judge). The
rules of evidence and penalties for hudud crimes are laid down in the
Qur’an and the Sunna. There are strict requirements for establishing
proof for a conviction of a hadd offence. For example, if the accused re-
vokes his confession, alleging that he was forced into confession, the
case must be dropped. The case can then be tried as a ta‘zir case, and
the accused, if found guilty, will then be given a discretionary sentence
instead of the severe hadd penalty. Because of the stringent require-
ments for hadd convictions, most cases are tried as ta‘zir cases (Vogel
2000: 244-247). Unlike in many other Islamic countries, punishments
like death by stoning, amputation, and flogging are actually executed; in
the case of death penalty or amputation this requires the approval of
the king (see 4.5).

The gisas claim is technically a civil claim in cases involving murder
or the infliction of bodily harm, which may be prosecuted by the victim
or the victim’s heir. The penalties that may be claimed for a gisas crime
include retaliation in kind or compensation (diya, i.e. blood money). As
for the penalties for ta‘zir offences, the judge has great discretionary
power, since there is no substantive penal legislation. The most com-
mon ta‘zir punishment is lashing. Vogel mentions that public humilia-
tion, cuffing, imprisonment, and fines — although the latter is debated —
are other possible ta‘zir penalties. The death penalty, however, can also
be inflicted as a ta‘zir punishment for crimes such as sorcery and pro-
pagandising for heresy (Vogel 2000: 248-249).

Nowadays, many ta‘zir offences are defined by national regulations
(nizams), including offences of bribery, counterfeiting, drug abuse, traf-
ficking, and crimes committed by officials. These offences are tried be-
fore the specialised committees; penalties for such crimes typically in-
clude imprisonment and fines (ibid: 232).

The king may exercise his discretion to pronounce a sentence ‘in
cases where the offender’s guilt is beyond doubt and public interest de-
mands execution (normally, when the crime is heinous); or when the
offender, usually because he is a confirmed recidivist, can only be pre-
vented by death from further harming society’ (Vogel 2000: 250).
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These sentences are decreed without any formal trial, although often le-
gitimised by the leading ‘ulama.

Besides the traditional figh, the opinions of the Council of Senior
‘Ulama constitute legal sources on certain matters of criminal law. The
‘ulama, for instance, issued a fatwa on 18 February 1987, that states that
drug dealers are to be sentenced to death:

With regard to the narcotic smugglers, the punishment will be
the death sentence as a result of his evil work by bringing a
great deal of corruption and deterioration to the country. The
smuggler and the person who receives narcotics from abroad
will be punished in the same way (Jerichow 1998: 74).

The king and the Ministry of Interior have requested that the courts fol-
low this fatwa. The Council of Senior ‘Ulama also decided that a person
should be sentenced to death when he is found guilty of having perpe-
trated a terrorist act (ibid: 7s).

4.8 Commercial law

Business or commerce is another area which in Saudi Arabia is exten-
sively regulated by shari‘a. Basic principles of shari‘a oppose various
forms of interest (riba) and of uncertainty in contracts (gharar). Saudi
commercial law remains at its root Hanbali figh; jurisdiction in com-
mercial matters rests with the Board of Grievances, whose judges are
chiefly or entirely shari‘a-trained.#” Still, with regard to any modern in-
stitution of commercial law, such as commercial paper, companies with
artificial personality and limited liability, intellectual property, and secu-
rities, Saudi law stems entirely from modern regulations,*® which are
often administered by specialised committees.

For foreign investors, uncertainties surrounding the content of Saudi
commercial law, especially as to its fundamental shari‘a component,
causes various problems and insecurities. This situation is, of course,
highly disadvantageous for the Saudi economy. Yet, to date, the govern-
ment has not been able to find a suitable solution for this problem in
the face of the unwillingness of the ‘ulama and shari‘a judges to cede
control over an area where historically shari‘a has held sway.

Saudi Arabia is a huge market for Islamic financial products, and
some of the biggest Islamic banks are Saudi banks. It does not, how-
ever, actively encourage a separate Islamic banking sector. To allow
some banks to call themselves ‘Islamic’ would indicate that the others
are not, an unacceptable situation in a state that upholds shari‘a as its
basic law (Vogel & Hayes 1998: 12). According to Vogel, Saudi Arabia’s
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attitude towards Islamic banking seems to be relenting, since it has
authorised a number of banks to operate on Islamic principles without
including the descriptor ‘Islamic’ in their names, and, conversely, al-
lowed conventional banks to also open ‘windows’ for Islamic products
and services. Some government-owned corporations have even begun
issuing sukuk (Islamic bonds), something that would traditionally not
have been permissible as bonds typically involve interest-based
constructions.*?

The religious alms tax (zakat) laid down in the Qur’an is enforced by
the state on Saudi citizens with regard to several forms of personal
wealth such as on livestock, personal and financial properties, as well
as, and perhaps more importantly, ownership shares in companies.*®
Zakat on company wealth is calculated and paid by each company on
behalf of its Saudi shareholders. Companies also pay income tax with
respect to the proportion of their non-Saudi ownership.>*

In 1999, a Supreme Economic Council was established, charged with
introducing and overseeing economic reform in the kingdom. Attached
to this Council is an Advisory Commission that has a mandate to re-
view economic policies and laws upon government request. It is also
authorised to propose legislation and to make policy recommendations
(Al-Fahad 2005: 392). In preparation of its membership of the World
Trade Organisation, achieved in 2005, Saudi Arabia has further updated
and extended its commercial law regulations.>®

4.9 International treaty obligations and human rights

The Basic Ordinance addresses the protection of human rights in a gen-
eral manner. Article 26 stipulates: ‘The state protects human rights in ac-
cordance with the Islamic Shari’ah.”® This formulation allows the Saudi
government extensive freedom of interpretation and does not safeguard
compliance with internationally recognised criteria, even more so be-
cause shari‘a is uncodified and open to different interpretations.

In 1948 Saudi Arabia was one of the few countries that abstained
from voting on the Universal Declaration of Human Rights (UDHR).>
Saudi Arabia particularly objected to the article concerning freedom of
religion and advocated that the safeguard provided by shari‘a with re-
gard to human rights has priority over any safeguards for human rights
that the UDHR could offer. Saudi Arabia invoked the same arguments
in the 1970s, again refusing to sign other important human rights trea-
ties, such as the ICCPR. More recently, however, the government has af-
firmed its intention to accede to this convention.”
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Convention Against Torture

On 23 July 1979, Saudi Arabia ratified the Convention Against Torture
(CAT). The ratification, however, was accompanied by two significant
reservations. The first reservation stated that Saudi Arabia does not re-
cognise the jurisdiction of the CAT Committee with regard to investiga-
tion into alleged practices of systematic torture. Secondly, Saudi Arabia
refused to refer cases to the International Court of Justice if disputes
were to arise out of interpretation of the convention, when said disputes
could not be resolved through other negotiation and arbitration chan-
nels. Evidently, Saudi Arabia does not wish to open itself up to interfer-
ence or investigation by foreigners and/or international agencies.

In 2002, the Committee Against Torture commented on the national
report submitted by Saudi Arabia. The Committee expressed its con-
cern about the sentencing and execution of corporal punishments, dis-
crimination against foreigners, and the unbridled powers of the reli-
gious police. The representative of Saudi Arabia replied to this with the
following statement:

Corporal punishment was intended as a deterrent: under
Shariah law, it should not be administered if there was any
doubt about the guilt of the individual or the evidence in the
case. The aim was not to punish but to rehabilitate and to pro-
tect society. [...] The Koran set out specific sanctions such as am-
putation, flogging (whipping) and stoning for certain crimes.
Those sanctions could neither be abrogated nor amended since
they emanated from God.

Another member of the Saudi delegation further remarked during the
2002 session that: ‘The Committee [...] presumed to impugn 1,400-
year-old religious beliefs in Saudi Arabia. It was not within the
Committee’s mandate to do so.” At the time of writing, Saudi Arabia
had still to submit its second and third periodic reports for Committee
consideration, due in 2002 and 20060, respectively.56

Convention on Discrimination Against Women

On 7 July 2000 Saudi Arabia ratified the Convention on the Elimina-
tion of All Forms of Discrimination Against Women (CEDAW), but here
too, it made two critical reservations to the convention. The first reser-
vation states that Saudi Arabia is under no obligation to observe the
convention when any term of the convention is considered to be in
contradiction with the norms of shari‘a. The second reservation as-
serts that the kingdom is not to be bound by Articles 9(1) and 29(1),
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which means in practical effect that Saudi Arabia does not grant men
and women equal rights with regard to the nationality of their chil-
dren (a child automatically receives the nationality of the father) and
that the country is not prepared to refer cases involving a dispute on
interpretation of the Convention to the International Court of Justice.
Because the first reservation makes de facto every treaty obligation sub-
ordinate to the Saudi interpretation of shari‘a, several European coun-
tries made formal objections to the reservations. They questioned Saudi
Arabia’s commitment to the object and purpose of the Convention and
asserted, moreover, that its reservation contributes to undermining the
foundation of international treaty law.

The CEDAW Committee examined Saudi Arabia’s initial and second
periodic report in January 2008. A recurring topic in the discussion be-
tween the Committee and the national delegation was the concept of
male guardianship over women. The Committee noted with concern
that ‘the concept of male guardianship over women (mehrem), although
it may not be legally prescribed, seems to be widely accepted; it severely
limits women’s exercise of their rights under the Convention [...]". The
Committee further opined in its concluding observations that:

[the concept of male guardianship] contributes to the prevalence
of a patriarchal ideology with stereotypes and the persistence of
deep-rooted cultural norms, customs and traditions that discri-
minate against women and constitute serious obstacles to their
enjoyment of their human rights.

Human rights violations

Despite Saudi Arabia’s international human rights obligations, the ac-
tual human rights situation has remained worrisome on a variety of le-
vels. Political parties and syndicates are prohibited, and the Saudi media
are under heavy censorship. Human rights activists and peaceful critics
of the government are routinely arrested, many remaining in prison for
lengthy time periods without limitation. Moreover, their chances of get-
ting a fair trial are slim.

Corporal punishments, including death by public beheading, hanging
or stoning, have been administered regularly; foreign nationals, mostly
migrant workers, have been especially vulnerable. Suspects have been
convicted for murder, rape, homosexuality, apostasy, sorcery, drug-re-
lated charges, and other offences. The number of executions in 2007
increased considerably as compared to previous years. In that year at
least 158 persons were executed, compared to the 39 persons executed
in 20006, and in 2008 at least 102 persons were put to death (Amnesty
International 2009).
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Especially, women’s behaviour in public is closely monitored and im-
proper behaviour can have severe consequences. In 2007, a court case
caused considerable commotion, both inside and outside Saudi Arabia;
a rape victim was sentenced upon appeal to 200 lashes and six months
imprisonment. The married woman had travelled in a car with an unre-
lated man when they were attacked by a group of seven men who raped
her and her male acquaintance. They were both sentenced for the crime
of ‘illegal mingling’ (khalwa).” A month after the verdict, however,
King Abdullah pardoned the woman. Commenting on the pardon, the
then Minister of Justice, Abdullah bin Muhammad al-Shaykh, stated
that the king did not question the court’s decision, but that he had acted
in the interest of the people.’®

Women face various forms of discrimination; they are barred from vot-
ing, driving, and travelling without permission of their male guardian.
In addition, Saudi women are severely limited in their ability to exercise
their legal capacity in matters pertaining to marriage, divorce, child cus-
tody, and property control. In April 2008, Human Rights Watch pub-
lished a report highlighting the many human rights abuses resulting
from male guardianship policies.>®

Saudi Arabia is known for being a gender-segregated society: women
and men are segregated in schools, universities, health care, and at
work. This segregation limits women’s educational and employment op-
portunities. While legally women have the right to choose their own
education, open a business, perform financial transactions, and inherit
without a male guardian’s approval, the reality is that they face major
obstacles. For instance, women cannot obtain a professional licence to
practice as a lawyer, architect, or accountant (Yamani 2008: 152).°°
Nevertheless, there are also some signs of a trend toward more equality
— select female entrepreneurs have set up their own businesses; a few
women have been elected into chambers of commerce; and, in
February 2009 for the first time in history, a woman was appointed
Deputy Minister of Education for Girls.

The country also restricts the freedom of religions other than Sunni
Islam. Shi‘ites have been particular targets of slander campaigns and vio-
lence — also at the hands of state actors. In recent years, they have been se-
verely restricted in their religious practices, and there are reported cases of
forced conversions of Shi‘ites to Sunni Wahhabism. This pertains not only
to Saudi Shi‘ites, but also to Asian (Islamic) migrant workers.®*

Apart from the abovementioned human rights violations that have of-
ten been justified by reference to ‘the shari‘a’, it must be noted that in
recent years, thousands of people have been arrested and detained in
the name of security and counter-terrorism. The trials which have ap-
parently begun in spring 2009, are so shrouded in secrecy that it is
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impossible to follow their progress or know to what extent the accused
are able to enjoy a fair trial (Amnesty International 2009b: ).

Finally, human rights organisations such as Amnesty International
have repeatedly been denied access to the country, despite promises on
behalf of the government in the media. In response to the accusations
of human rights violations, the Saudi regime has continued to stress
the special Islamic character of the country, which in their view requires
a different social and political order as a result of its special religious
position and tradition (Halliday 2003: 138).

4.10 Conclusion

Saudi Arabia not only has a unique legal system, compared to
Western systems, but also compared to other Muslim countries. The
Saudi model is perhaps closest to the classical form of shari‘a adher-
ence and application which developed after the establishment of Islam
on the Arabian peninsula in the early seventh century. Today, fourteen
centuries later, uncodified shari‘a is still the mainstay of the national
legal system. The Basic Ordinance of the Kingdom (1992) in its first
article stipulates that ‘God’s Book and the Sunna of the Prophet’ are
the Saudi constitution.

Saudi Arabia is an absolute monarchy, ruled by the House of Saud. The
country is in fact governed by some one hundred princes, all of whom
are descendants of King Abdulaziz al-Saud (died 1953). They occupy key
positions, including ministerial posts, military, diplomatic, and governor
posts in the provinces.

While the revealed law has always been — and remains — the general
law of the land, the government also issues important ‘regulations’.
However, Islamic jurisprudence remains the first point of reference in
cases concerning personal status, crime, civil contracts, property, etc.
Judges have resorted primarly to the Qur’an, the Sunna, and figh-books
in their quest for justice. A judge — like all religious scholars — must be
competent to interpret the Qur’an and the Sunna in rendering a judg-
ment or advice. He enjoys great discretionary power and is not bound
by doctrine of precedent. Religious scholars are also permitted to give
their opinions on the application of shari‘a by giving legal advice (fat-
wa). Fatwas are of legal importance in Saudi Arabia and judges take
them into consideration.

To understand the present law and governance situation of Saudi
Arabia, we need to go back into the country’s history, its key alliance be-
tween political and religious leadership, and the genesis of the Wahhabi
ideology of the state.
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The eighteenth century alliance between the chieftain, Muhammad
ibn Saud and the religious scholar, Muhammad ibn Abd al-Wahhab,
both from Najd, was the initial impetus for the formation of the state of
Saudi Arabia. Ibn Saud won the loyalty of several tribes and united
them into a powerful force; he was greatly aided in this endeavour by
the religious teachings of Ibn Abd al-Wahhab. Followers of the Wahhabi
sect sought to return to the early days of Islam through strict adherence
to the letter and spirit of the Qur'an and the Sunna. Backed by the
Wahhabi movement, the house of Saud conquered large parts of the pe-
ninsula and the Wahhabi doctrine became the ideological foundation of
the future state.

The Saud hegemony was firmly established in 1926 when Abdulaziz
Al-Saud was crowned king of the Hijaz, the region around Mecca and
Medina. In 1932, the Najd and the Hijaz were united into the current
kingdom of Saudi Arabia.

The traditional Najd had a judicial system where a single judge ap-
plied the rules of Hanbali figh under supervision of the local ruler. The
cosmopolitan Hijaz, where the Shafii and the Hanafi schools of law
were predominant, had a more modern judicial organisation, which
was developed under Ottoman rule. It took until 1960 before a single,
unified system of shari‘a courts applicable to the entire country could
be implemented. The powerful conservative ‘ulama, especially those
from Najd, have remained resistant to state interference in religious af-
fairs, and therewith also in legal affairs. This is why Abdulaziz and his
successors had to proceed with great caution in centralising and reform-
ing the legal system.

The use of discretionary power by Saudi kings has been particularly
important for the enactment of necessary regulations in the commercial
sector following the discovery of massive oil reserves in 1938.
Technically, under classical shari‘a, rulers have the authority to promul-
gate regulations for government policy (siyasa shar‘iyya), provided they
are complementary to, and not in contradiction with, shari‘a and they
serve the public interest. Nevertheless, the ‘ulama have also remained
reluctant towards the abovementioned regulations, issued by the state
to govern, in particular, commercial and labour affairs. As the ‘ulama
opposed the regulations and the shari‘a judges refused to apply them,
the king was forced to created committees in specialised areas to apply
the new regulations. Together with the Board of Grievances, (1955) an
administrative court which is competent to hear complaints from citi-
zens against the government, in addition to commercial and some spe-
cified criminal cases, these committees have in fact become a second
branch of the judicial system, even though they are regarded formally
as part of the executive.
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From 1970 to 1975, the unified court system was further developed.
The Judiciary Regulation (1975) granted general jurisdiction to the
shari‘a courts to decide in all civil and criminal disputes, except in the
areas of law where the specialised committees were competent. A
Supreme Judicial Council, under the direct authority of the king, took
its place at the top of the judicial pyramid, with appellate courts in
Riyadh and Mecca, and larger and smaller courts spread all over the
country.

Meanwhile the ‘ulama’s position, as advisors on government policies,
was further institutionalised in 1971 with the establishment of the
Council of Senior ‘Ulama. This council has since successfully curbed
several reform efforts made by the government and liberal Saudis, for
instance in relation to the improvement of the position of women.

Improved living standards for Saudis, due to the abundant oil reven-
ues in the 1970s, were unable to ward off dissident voices that turned
against the state, claiming that the Sauds had lost their legitimacy as
righteous rulers because of the extravagant lifestyles of some of its
princes, corruption, and their alliance with the West. Internal uprisings
coincided with the Iranian revolution led by Ayatollah Khomeini in
1979. The Saudi regime eyed the Shi‘ite revolution with suspicion and
responded in part by intensifying Wahhabi missionary work abroad.
After all, Saudi Arabia was the cradle of Islam and the guardian of the
two holy places: Mecca and Medina.

In the following decade, the royal family was confronted with another
challenge, namely the financial and political consequences of the First
Gulf War (1990-1991) and the temporarily decreased oil revenues.
Reliance on U.S. political and military support, and the lack of political
participation prompted growing criticism within society. From the
1990s onwards, several groups, including reform-minded liberals, but
also radical Muslims, submitted petitions to the king asking for political
reform.

Under domestic and international pressure, King Fahd implemented
several constitutional reforms in 1992. He promulgated the Basic
Ordinance of the Kingdom, which stipulates that ‘God’s Book and the
Sunna of the Prophet’ are of the highest authority and all legislation is
subordinate to it.

Another demand of the petitioners met by King Fahd was the estab-
lishment of a new, partly elected, Consultative Council. The council was
created in 1992 and now counts 150 members of different social strata,
who are empowered to lay down regulations in the public interest and
in accordance with shari‘a. For the time being, however, the Council
has little actual power and it cannot yet be seen as a fully-fledged parlia-
mentary body.
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The modest reforms of the government did not silence the voices of
the opposition. Young Islamists have committed bloody attacks against
foreign targets since the 1990s, and various radicals were banned from
the country, including Osama Bin Laden. The government has also had
to contend with the fact that the vast majority of the 11 September ter-
rorist attackers (fifteen of the nineteen) were Saudi nationals. Despite
the government openly declaring war against terrorism, radical
Muslims continue to carry out attacks against Western targets and other
‘infidels’ — on Saudi soil as well as in occupied Iraq.

Meanwhile, the process of legal reform continued. Since the late
1990s, several new laws were promulgated, including, for example, the
Regulation on Criminal Procedure (2001) and the Legal Practice
Regulation (2001), both of which aim to regulate criminal proceedings
and better safeguarding the procedural rights of the accused. While the
1975 judicial organisation is still in operation, substantial reforms were
announced in autumn 2007. The 2007 Judiciary Regulation establishes
a Supreme Court and new first instance and appellate courts compris-
ing special chambers for personal status, criminal, labour, and commer-
cial law matters. Once fully functional, the Supreme Court is to take
over the judicial functions of the Supreme Judicial Council. A new
Board of Grievances Regulation, also promulgated in 2007, announces
the establishment of an Administrative Judicial Council and administra-
tive courts of appeal. As of the time of writing, it cannot yet be indi-
cated what the outcome of the announced reforms will be. For now,
duality in the Saudi legal system seems to remain a typical feature.

Although the legal reforms have been welcomed by international or-
ganisations and human rights groups, the criticism on the human
rights situation in Saudi Arabia has not died down. In particular, the
following issues have generated vehement criticism both domestically
and abroad: the extremely disadvantaged position of women; discrimi-
nation against religious minorities and foreigners; a lack of religious
freedom and freedom of expression; torture in prisons; intimidation by
the religious police; the execution of cruel corporal punishments, such
as beheading, stoning, hanging, amputation, and lashing; and increas-
ing frequency of the use of the death sentence; in 2008 at least 102 per-
sons were executed.

The current King Abdullah, like many leaders, seems to be walking a
thin line between reform-minded liberals, conservatives, international
pressure, civil society groups, and the ‘ulama. He has carefully opened
channels for more political participation. Given that he has to reckon
with the conservative ‘ulama and traditional forces within his own fa-
mily, it is anticipated that Saudi Arabia will, in moving forward — within
the realm of Islam — do so at a slow pace.
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Notes

1 Esther van FEijk is a PhD Candidate at Leiden University in the Netherlands. This
study is based on a study first published in Dutch (Barends & van Eijk 2006). The
original study, translated into English by A. Saab, has been extensively revised by
Esther van Eijk, who assumes full responsibility for the content of this work. The
author wishes to thank Prof. Frank Vogel for his many valuable comments and sug-
gestions on earlier drafts of this study. Thanks are also due to Prof. Baudouin
Dupret, Prof. Jan Michiel Otto, and Dr. Nadia Sonneveld for their editorial
comments.

2 This chapter is for the most part based on secondary sources of information. The
scope of the study requested did not allow for a comprehensive analysis or field-based
research on the topic.

3 It must be noted here that in the South-Western part of the peninsula early dynasties
did exist; the Kingdom of Saba (or ‘Sheba’) in present-day Yemen is the best known
example (930 BC-115 BC).

4 The Ka‘ba is the focal point of Islam. Muslims pray in the direction of the Ka‘ba in

Mecca, and the shrine is one of the most important sites of the yearly pilgrimage

(hajj). In pre-Islamic times, the Ka‘ba served as a temple for the numerous gods who

were worshipped by the Arab Bedouins (Cleveland 2000: 7).

This event, the hijra (emigration), marks the beginning of the Islamic calendar.

The Ottoman Empire conquered large parts of the Arab world in the sixteenth cen-

tury: Damascus in 1516, Cairo in 1517, Algiers in 1520, Baghdad in 1534, Tripoli in

1551, and Tunis in 1574.

7 Wahhabis are, thus, also called puritans or Salafis.

8 1In 1953, the Council of Deputies was replaced by the less powerful Council of
Ministers (Al-Fahad 2005: 380).

9 This Hijazi Council remained in existence until 1992, when it was replaced by a new
Consultative Council, but had little actual power (Vogel 2000: 282-283).

10 Followers of the fourth Sunni school of law, the Malikis, could also be found on the
peninsula. Accordingly, Maliki rules can still be found in the current legal systems of
Kuwait, Bahrain, and the United Arab Emirates.

11 See Schacht 1982: 87. A new commercial court with jurisdiction over the Hijaz re-
gion had been established in 1926. It was abolished in 1955 because of the imminent
national process of unification of the legal system (Vogel 2000: 302). Al-Jarbou
writes that the commercial court in Jeddah was abolished because of the influence of
the traditionalists (‘ulama) (Al-Jarbou 2007: 219).

12 The descendants of Ibn Abd al-Wahhab (or Ash-Shaykh) have always — and through
to the present — occupied the main religious positions in Saudi Arabia.

13 This specific power lasted until 1964 only. A new Board of Grievances Regulation
was enacted in 1982, changing considerably the nature of the Board. Article 1 recog-
nises the Board as an independent administrative institution. Since the 1980s the
Board has gained more competences, such as criminal jurisdiction for specific cases
arising under, for instance, the Forgery Regulation, the Bribery Regulation, and the
Post Regulation. And, in 198y, jurisdiction to handle commercial cases was trans-
ferred from the commercial disputes committees to the Board (Al-Jarbou 2004: 33).
In 2007 a new Board of Grievances Regulation was issued (see 4.5).

14 For example, Abdallah ibn Hammud al-Tariqi became the Minister of Petroleum and
Mineral Resources in 1961; he was succeeded by another commoner, namely Shaykh
Ahmed Zaki Yamani (until 1986) (Niblock 2006: 44, 66).

15 The Ministry of Islamic Affairs, Endowment, Da‘wa, and Guidance, established by
King Fahd in 1993, played a major role in these activities.
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The central figures in the government were, until recently, King Fahd (died in 2005)
and his six brothers, who all held high positions. These so-called Sudayri Seven, were
named after Abdulaziz al-Saud’s favourite wife, Hassa bint Ahmad al-Sudayri.

The Ordinance of the Provinces divided the kingdom into thirteen administrative
units.

See 4.5 on constitutional law.

Quoted in Human Rights Watch 1992: Intro.

In the last decade unemployment rates have gone down, with 11.6 per cent of the po-
pulation estimated to be unemployed in 2009 (Bartleby 2009).

See e.g. BBC News Online: http://news.bbc.co.uk/2/hi/middle_east/4477315.stm, last
accessed 14 January 2010.

See also MENA Election Guide: http://www.mena-electionguide.org/details.aspx/13/
Saudi%2o0Arabia/article421, last accessed 14 January 2010.

Prince Sultan, the Minister of Defence, has become the new Crown Prince.

Human Rights Watch: http://hrw.org/english/docs/2007/04/27/saudiais5774.htm
(last visited 14 January 2010); National Society for Human Rights: http://nshr.org.sa/
english/aRightMenuCMS.aspx?mid=30 (last visited 3 February 2010).

See Saudi Arabia: In Focus (weekly publication of the Saudi Arabian embassy in
Washington, D.C.):  http://www.saudiembassy.net/files/PDF/Publications/Focus/
2009/09-FOCUS-o02-17.pdf, last accessed 14 January 2010.

For the English translation see the International Constitutional Law (ICL) Project:
http://www.servat.unibe.ch/icl/sacoooo_html, last accessed 9 February 2010.

In 2006, the Allegiance Committee was established by royal decree; the Committee
is composed of male descendants of the founder, King Abdulaziz, who will play a
role in choosing future Saudi kings. Future kings (the protocol will not come into ef-
fect until after the current Crown Prince Sultan has become king) will have to seek
the approval of the committee for their choice of successor (i.e. crown prince). See
the Website of the Royal Embassy of Saudi Arabia in London: http://www.mofa.gov.
sa/Detail.asp?InNewsItemID=55889), last accessed 14 January 2010.

A mufti is a member of the community of religious scholars (the ‘ulama), who is
competent to give his authoritative legal opinion (fatwa) on a particular issue.

In 2007, the government launched an official website for fatwas issued by authorised
scholars. Visitors can ask questions on various topics and receive a reply from the
Council of Senior ‘Ulama. See http://www.alifta.com.

He was succeeded by the current Grand Mufti, Abdulaziz al-Shaykh.

His writings, including fatwas, were — and still are — considered authoritative. Not
just in Saudi Arabia, but all over the world, Muslims accepted his opinions as mo-
rally valid and practical guidelines.

But see e.g. Al-Jarbou 2007: 209, who writes that ‘many laws and regulations are en-
acted every year without being studied by the Board of neither the Senior ‘ulama’ nor
the Higher Council of Justice. The reason is that these laws can be implemented
without having the traditionalists approve of them or at least participate in their
enactment.’

English translation taken from the International Constitutional Law (ICL) Project:
http://www.servat.unibe.ch/icl/sacoooo_html, last accessed g February 2010.

Basic Ordinance, Art.s 49, 53. The Board is not allowed to hear any outcome of the
shari‘a courts, see Board of Grievances Regulation 2007, Art. 14.

However, appeals cases that involve amputation, execution, or stoning to death are
adjudicated by panels comprised of five judges (Judiciary Regulation (1975), Art. 13;
Regulation on Criminal Procedure (2001), Art. 10). There is a similar provision in
the 2007 regulation (Art. 15(1)).



178 ESTHER VAN EIJK

36 Some of its decisions were published by the secretariat of the Diwan for some years
in the late 1970s, but publication of its decisions was discontinued after that period
(Mallat 2007: 163-164 n. 770).

37 The Administrative Judicial Council's jurisdiction is similar to that of the Supreme
Judicial Council. See Board of Grievances Regulation (2007), Art.s 4, 5. Articles 8
and 10 of the same regulation describe the mechanism of the Supreme
Administrative Court.

38 Besides their classical shari‘a college training, most Board of Grievances judges also
hold a law degree from one of the legal departments offered by various universities
in the country (Al-Jarbou 2007: 222).

39 A government delegation member in discussion with the CEDAW Committee in
January 2008 informed the Committee that the government ‘was in the process of
establishing a high-level scholarly panel, including the various schools of jurispru-
dence, to codify all the provisions of Islamic law relating to personal status’ (CEDAW
Committee 2008, Summary record of the 815™ meeting).

40 It should be noted here that the father is the primary legal guardian of the child from
the moment the child is born. After divorce, the mother can become custodian of the
child (i.e. physical custody) until a certain age, after which full custody will be auto-
matically transferred to the father.

41 See BBC News Online: http://news.bbc.co.uk/1/hi/world/middle_east/4437667.stm,
dated 12 April 2005, last accessed 14 January 2010. See also Gulfnews.com: http://
www.gulfnews.com/News/Gulf/saudi_arabia/10228620.html, dated 14 July 2008,
last accessed 14 January 2010.

42 The Islamic Figh Academy, established in 1981, is affiliated to the Organisation of
the Islamic Conference (OIC) and is based in Jeddah.

43 See Arabi 2001: Chapter 77; Welchman 2007: 102-105.

44 It should be noted here that some ‘ulama have issued fatwas in which they contend
that misyar is zina (fornication) (ibid: 107).

45 Non-Muslim heirs are excluded as heirs in the estate.

46 Male relatives in the male line.

47 The new Judiciary Regulation (2007) and the Board of Grievances Regulation (2007)
provide that the commercial jurisdiction from the Board will be transferred to a spe-
cialised division within the regular shari‘a court system.

48 The most important regulation governing companies is the Saudi Companies
Regulation of 1965 (amended in 1967 and 1982). This regulation, for example, is lar-
gely taken from Egypt (Vogel 2000: 288).

49 Personal communication with F.E. Vogel, Leiden, March 2008.

50 It should be noted that citizens of the Gulf Cooperation Council who conduct com-
mercial business in the kingdom are also subject to zakat. See: http://www.dzit.gov.
sa/en/CommerceZakat/commercezakatr.shtml, last accessed 14 January 2010.

51 Personal communication with F.E. Vogel, Leiden, March 2008.

52 Ibid.

53 English translation taken from the International Constitutional Law (ICL) Project:
http://www.servat.unibe.ch/icl/sacoooo_.html, last accessed 9 February 2010.

54 The other countries abstaining from voting included the Soviet Union, Poland,
Yugoslavia, and South Africa.

55 See Human Rights Watch memorandum: http://hrw.org/english/docs/2006/02/07/
saudiar2622.htm, dated 7 February 20006, last accessed 14 January 2010.

56 For extensive and up-to-date information on state reports, reporting history, and re-
servations and objections regarding all UN treaties, see http://www.bayefsky.com
(The United Nations Human Rights Treaties).
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57 The woman and her male companion were initially both sentenced to ninety lashes.
Four of the five accused rapists were sentenced to between one and five years impri-
sonment and received between eighty and one thousand lashes for the offence of kid-
napping, as the Public Prosecution could not prove rape had occurred due to the
strict shari‘a rules of evidence that apply to this hadd crime. See The Independent
News Online: http://news.independent.co.uk/world/middle_east/article3204058.ece,
last accessed 14 January 2010.

58 See Al Jazeera English Online: http://english.aljazeera.net/NR/exeres/AF444D2D-
EGGG6-437A-A441-37EA99C8BE4F . htm, last accessed 14 January 2010.

59 The study notes that ‘there appear to be no written legal provisions or official decrees
explicitly mandating male guardianship and sex segregation, yet both practices are
essentially universal inside Saudi Arabia’ (Human Rights Watch 2008: 4)

60 The 2005 Labour Ordinance states that women are permitted to work in ‘all fields
compatible with their nature’ (Art. 149). The Minister of Justice, however, prohibits
the issuing of licences to women to practise the legal profession (Yamani 2008: 152).

61 Saudi Arabia feared that Shi‘ite ascendance in the region would be strengthened by
the 2003 ousting of the old Sunni regime in Iraq and that Iraq would become a
Shi‘ite state. It appears that in line with these fears, a number of Saudi religious lea-
ders have encouraged young fighters to go to Iraq and fight against the Shi‘ites
(Schwartz 2005: 29-32).
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Shari‘a and national law in
the Sudan

Olaf Kondgen'

Abstract

This chapter maps the Sudanese experience around the applica-
tion of elements of the shari‘a from early Islamisation in the six-
teenth century to early 2010. It shows how the Sudanese legal sys-
tem has been shaped by a variety of sources — from customary
law and shari‘a law to Turko-Egyptian law, British colonial law, and
modern Egyptian civil law, to name some of the most important
sources. In a second part, the chapter offers an analysis of the
role of the shari’a in recent Sudanese legislation: in the constitu-
tion, in family and inheritance law, and in the fields of criminal
law and economic law. A section on human rights and interna-
tional obligations further demonstrates where Sudanese shari’a-
based legislation clashes with the human rights obligations of the
Sudan. Taken as a whole, shari’a application has been expanding
from 1983-1985 with a new stimulus as of 1989/1991 with the ad-
vent of the present military-Islamist regime. At this juncture, after
more than twenty years of military-Islamist rule, expansion of
shari’a application has clearly come to a standstill for the time
being. Given the threat of Southern Sudan breaking away in addi-
tion to the Darfur and other conflicts, shari‘a application is not a
top priority for the Sudanese regime in 2010.
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The Republic of the Sudan came into being on 1 January 1956, when it
gained its independence from Great Britain and Egypt. As of mid 2009, an
estimated 41 million people live in the Sudan, of whom 70 per cent are
Sunni Muslim. They live mainly in the North. An estimated 5-20 per cent of
the population is Christian and lives in the South and in and around the
capital Khartoum.? Another 10-25 per cent of the population professes native
religions. Sudan has nineteen important ethnic groups and 597 subgroups.
More than a hundred languages and dialects are spoken in the Sudan.
Arabic and English are the official languages of the country, for about half of
the population Arabic is the mother tongue. The Southern part of the coun-
try chiefly consists of a black African population, composed of the Nilotic,
Nilo-Hamitic, and Sudanic groups. While the majority of the population is of
African descent (52%), many Sudanese are of Arabic descent (39%). Around
9% are Beja.

(Sources: Beck 2001; Bartleby 2010)

5.1  The period until 1920

The rising prominence of Islamic law under Ottoman-Egyptian,
Mahdi, and British rule

From the Funj-Sultanate to Ottoman-Egyptian rule

In 1800 the area, which is today the Sudan was largely dominated by
the Funj-Sultanate in North and Central Sudan with its capital Sinnar
(1504-1820) and the Sultanate of Dar Fur (1640-1916) in the West (Holt
1997: 943-945, 121-125). Early jurisdiction under the Funj — who had
adopted Islam under their first king "Amara Dunqas (1504-1534) — was
marked by only limited knowledge of the shari’a and the dominance of
customary law. By the time of the Ottoman-Egyptian conquest, Islamic
law and its institutions had made headway against the king’s absolute
judicial authority, not the least due to enhanced commercial activities
and the presence of a large number of foreign Muslim traders
(Spaulding 19777). In Dar Fur Islamic law equally coexisted with custom-
ary law, with the former gaining importance in the higher echelons of
Fur society. Penal law seems to have been entirely a domain of custom-
ary law, [...] there is no evidence that the shari’a punishments were ever
imposed’ (O’Fahey & Abu Salim 1983: 9).

It was under Ottoman-Egyptian rule (1820-1881) that, for the first
time in their history, the North and the South of the Sudan gradually
became united. This process was largely completed with the 1874 con-
quest of the Sultanate of Dar Fur. In harmony with the new administra-
tive centralism a centralised judiciary was created for the first time with
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a hierarchical system of local and provincial courts and an appeals court
in Khartoum (majlis ‘umum al-Sudan). Any decision of the appeals court
had to be endorsed by the highest mufti and the Governor-General and
was sent for final approval to the highest judicial body in Egypt, the
majlis al-ahkam in Cairo. Which laws were actually applied by the
Egyptian administration remains to a certain degree unclear, as relevant
archives were later destroyed by the Mahdi’s army (see below).? In some
instances shari’a was applied, in other cases Egyptian military and civil
codes appear to have been implemented. In more remote areas, justice
was administered according to customary law (Mustafa 1971: 37). As of
1850, a new penal code was introduced as part of the tanzimat reforms
(see 6.1) and implemented through a newly created system of secular
courts (Nizamiyye) (Fluehr-Lobban 1987: 30). As a consequence of this,
the competence of the shari’a courts was limited to personal status law
and matters concerning land rights. Egyptian dominance and the intro-
duction of a unified court system also meant the introduction of
Hanafite law.*

Shari”a of its own kind: Islamic legislation under the Mahdi

Ottoman-Egyptian rule came to an end when the Mahdi’s army con-
quered Khartoum in 1885. Muhammad Ahmad al-Mahdi, a religious re-
novator, had set out to liberate the Sudan from its ‘infidel’ oppressors
by means of a holy war (jihad). Consequently, after the conquest all ver-
dicts of the judges of the Turco-Egyptian rule were declared void. Using
the early community of Muslims as a model, he aspired to restore the
religious purity of the Prophet Muhammad’s time. The only sources of
the Mahdi’s legislation were thus the Qur'an and Sunna in his — often
idiosyncratic — interpretation. His large number of legal circulars was
frequently in conflict with the traditional Sunni schools of law. Thus,
for example, the payment of blood money (diya) was abolished, retalia-
tion (gisas) became compulsory, and more severe punishments were im-
posed on smoking than on drinking alcohol. Throughout the Mahdi’s
rule, recourse to the figh (Islamic jurisprudence) was largely excluded
and the position of the traditional religious scholars (ulama ) was weak-
ened (Kéndgen 1992: 16-18).

Between 1896 and 1899 a joint Anglo-Egyptian army conquered the
Sudan and the Anglo-Egyptian condominium was established, which
made the Sudan effectively another British colony. The judicial struc-
tures of the Mahdi state had been centred largely around the Mahdi.
Their collapse, thus, meant that the British ‘had to start from scratch’
(Salman 1983: 66). The first Penal Code and the Criminal Procedure
Act were promulgated in 1899. The former was based on Anglo-Indian
colonial legislation, the latter on Egyptian military law, which, in turn,
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had its origins in British military law. Both had been adapted to
Sudanese conditions and the penal code had already been applied in
the East African protectorates and Zanzibar. The penal code was re-en-
acted in 1925.

Serving the Condominium: Shari’a after the British-Egyptian conquest

Lord Cromer, British consul general in Cairo, travelled to Khartoum im-
mediately after the conquest and promised British respect for the appli-
cation of Islamic law (Salman 1983: 66). Shortly thereafter, the colonial
administration was to — at least partially — fulfil his promises. The
Mohammedan Law Courts Ordinance of 1902 and the Mohammedan
Law Courts Procedure Act of 1915 provided the basis for the creation
and procedures of the ‘Mohammedan Law Courts’. These courts admin-
istered the shari‘a in personal status cases and in litigation regarding
pious foundations (awgaf). The Mohammedan Law Courts Ordinance
provided for the Grand Qadis to issue legal circulars (manshurat) func-
tioning as provisions and regulating the interpretation of the shari’a.
Being published regularly, as they were, these circulars constituted a
precursor to codification, an innovation ‘the Egyptian “ulama appear not
to have opposed’ (Jeppie 2003: 2).

Within the framework of the condominium, the Egyptians were gen-
erally kept at bay and only filled the lower ranks in the colonial adminis-
tration. An exception, however, were the shari’a courts, which were op-
erated almost exclusively by Egyptian judges. Until independence, the
Grand Qadi was always an Egyptian (Jeppie 2003: 2). Native or tribal
courts dispensing justice in the South and among Muslim nomads in
the North received recognition only twenty years after the conquest
(Jeppie 2003: 2). Under Reginald Wingate, the Sudan’s second
Governor-General, fear of a regenerated Mahdism led to a resolute sup-
pression of what was perceived as heterodoxy. As such, Sufi orders were
denied legality and surviving Mahdist leaders subdued. Concurrently,
the ulama, who had never been very important in the Sudan, were
granted pensions and status. In 1912, an institute to train ulama, emu-
lating al-Azhar in Cairo, was opened in Omdurman. In addition, mos-
ques were built and repaired and the pilgrimage to Mecca (hajj) was
promoted in order to pre-empt ‘fanaticism’ (Daly 1997: 740).
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5.2 The period from 1920 until 1965

From colonial shari‘a to the quest for a constitution

Refining the system

From 1920 native courts were given official recognition and effectively
used to gradually supplant the shari’a courts. In order to diminish the
status of the shari’a courts, native courts were now given jurisdiction
on personal status issues. By 1929, a good number of shari’a courts
had been suppressed and native courts set up instead. However, even
though reduced in number, shari’a courts continued to exist throughout
the era of the condominium (Jeppie 2003: 3).

Throughout the time of the condominium, the shari’a co-existed with
British common law and local customary law administered by tribal lea-
ders. As to penal law, provincial administrators and governors were al-
lowed great leeway. The same crime could be punished differently, de-
pending on whether the culprit was a nomad, a Southerner, or an Arab
(Kéndgen 1992: 19).

The path to independence and beyond

The Sudan’s path to independence accelerated with a Self-Government
Statute passed in April 1952. In January 1954 it was decided that within
a period of three years the Sudanese had to reach a decision between
independence and union with Egypt. Immediately after, a Sudanisation
committee was established and British officials started leaving the
Sudan. In December 1955 the Sudanese parliament unanimously voted
for independence.

The Sudan’s first constitution a month after the country achieved in-
dependence, in January 1956, guaranteed parliamentary rule, the exis-
tence of a multi-party system, and free elections. It was intended to be a
transitional constitution, later to be replaced by a permanent one.
Instead, however, it survived three military takeovers and was revitalised
whenever the military had to step down (Warburg 2003: 144).

Three distinct tendencies dominated the discussion about the future
constitution and legislation between the years before independence and
on into the seventies. Firstly, proponents of an Islamic constitution and
legislation were represented above all by the Umma party, the
Democratic Unionist Party, the Muslim Brothers (originating from
Egypt), and some members of Sufi sects (Kok 1991: 240). Secondly, the
camp of the Nasserites, Ba’athists, and Arab nationalists advocated the
Egyptianisation of the Sudanese legal system, thus harmonising it with
the majority of socialist Arab states and dispensing with the British
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colonial heritage. Thirdly, a pragmatic camp endorsed the reform of the
existing legal system, but rejected its complete replacement by either
Islamic or Egyptian legislation. Most of the secular intelligentia and
graduates of the Law Faculty of the University of Khartoum belonged to
this camp (Kéndgen 1992: 19-21; Kok 1991: 237-243).

As early as September 1956 a committee began to draft a ‘perma-
nent’ constitution. Sectarian leaders such as Sayyid Abd al-Rahman
al-Mahdi and Sayyid Ali al-Mirghani, joined by the Muslim
Brotherhood, advocated an Islamic parliamentary republic with the
shari’a as the main source of legislation. Khartoum was to be the ca-
pital of a centralised system of government with Arabic as the official
language and Islam as the religion unifying the nation (Kok 1989:
439). Non-Muslims were to be granted all rights envisaged by the
shari’a. Racial or religious discrimination was to be excluded. Within
a period of five years the Sudan was to be fully Islamised. Southern
objections against Islamisation and demands for a federal system
were dismissed. Thus, when in November 1958 the military took over
under General Ibrahim ‘Abbud, a national consensus on the perma-
nent constitution had not been reached and the draft constitution
had not yet been promulgated.

5.3 The period from 1965 until 1985

From democratic interlude to Numeiri's Islamisation programme

Sudan’s second democratic experience

After the downfall of Abbud’s military dictatorship in 1964, the Sudan
lived through its second democratic stage. A slightly amended version
of the transitional constitution of 1956 was reenacted. However, solu-
tions for the constitutional impasse proposed by the different parties
concerned had not materially changed. Southern claims to self-determi-
nation and demands for a referendum on their future rapport with the
Muslim North continued to fall on deaf ears, even with moderate par-
ties in the North (Warburg 2003: 146). As of December 1967 a constitu-
tional committee debated anew a future ‘permanent constitution’ and
in early 1969 presented a draft defining the Sudan as a ‘democratic so-
cialist republic under the protection of Islam’ (Art. 1). This formulation
was meant to placate the left as well as the traditional Islamic right.
Falling short of full recognition of the Sudan’s religious plurality,
Article 3 stipulated Islam as the state religion. The shari’a was meant to
be the main source of legislation and all existing laws were to be re-
viewed in order to bring them into conformity with the shari’a (Kok
1989: 443-444). The draft also set forth that the presidency would be
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reserved for Muslims only, thus — in constitutional terms — turning
Southerners into second-class citizens.’

At the beginning of 1969, the Sudan’s two largest Sufi orders, Ansar
and Khatmiyya, agreed upon a common platform; thus, the creation of
a presidential republic with an Islamist constitution was imminent.
However, Numeiri’s coup d’état in May 1969 averted the ratification of
this second constitutional draft. Backed by a coalition of Nasserites,
communists and Ba’athists, Numeiri immediately outlawed all political
parties and revoked the transitional constitution (An-Na'im 1985: 332)
in its 1964 version. In March 1970, the new regime bombarded the
Ansar in their stronghold on the Nile island of Aba during a head-on
confrontation. Their Imam al-Hadi al-Mahdi was killed when trying to
take refuge in Ethiopia so his nephew Sadiq al-Mahdi fled to Libya,
where he, together with Hasan al-Turabi and Sharif al-Hindi
(Democratic Unionist Party leaders), founded the anti-Numeiri-coalition
‘National Front’.

Numeiri’'s honeymoon with the Sudan Communist Party (SCP) did
not last long. Disagreements between Numeiri and the SCP on the crea-
tion of a single-party system and the ensuing power struggle came to a
head when a communist coup attempt in July 1971 fell short of sweep-
ing the Numeiri regime away. However, with concerted Egyptian and
Libyan help, a counter-coup brought Numeiri back to the helm. The
general secretary of the SCP and hundreds of its members were exe-
cuted. In the course of the ensuing political reorientation, the United
States, Egypt, and Saudi-Arabia became the Sudan’s key allies.

Numeiri’s early law reforms: an attempt to break free from the colonial
heritage

Soon after Numeiri’s takeover, a good part of the legal system came un-
der scrutiny, resulting in the enactment of a succession of new laws. A
Law Reform Commission was appointed in 1970; it composed a Civil
Code written in Arabic. The code, hastily drafted, was mainly inspired
by the Egyptian Civil Code of 1949 and, thus, meant a radical shift
from common law to continental (French) European law (Amin 198s:
334). In the description of a Sudanese jurist,

[...] the commission proceeded to copy with impunity, and with
trivial and sometimes absolutely meaningless amendments, sec-
tion after section and chapter after chapter from the Egyptian
Civil Code of 1949, flavouring it here and there with a slightly
modified or differently phrased version from the Iraqi, Syrian,
or Libyan Civil Codes (Kok 1991: 238).
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In the same assembly-line fashion, a Civil Evidence Code (1971), Civil
Procedure Code (1972), and draft penal and commercial codes (1972)
were expeditiously produced. But Numeiri’s ‘legal revolution’ was not to
last. The new codes were revoked in 1974, and the common law was re-
stored once the regime’s preoccupation with Arab unity had subsided
and given way to other priorities (Kok 1991: 238).

Meanwhile, in February 1972, Numeiri’'s government and the
Southern Sudan Liberation Movement (SSLM) had concluded a peace
treaty in Addis Ababa to end the rebellion that started in August 1955
and had continued as a large scale insurgency. The peace agreement,
which provided for an autonomous regional government in the South,
addressed, among other things, developmental, economic, and human
rights questions and was promulgated as the Southern Provinces Self-
Government Act in 1972.

In September of the same year, the People’s Assembly was convened
to hammer out a new constitution. After seven months of deliberations,
in May 1973, a ‘permanent’ constitution was promulgated. Several fac-
tors contributed to this success, seventeen years after reaching indepen-
dence. For one, the non-participation of the sectarian parties and the
Muslim Brothers allowed for an official recognition of the Christian
and all other Southern religions. Also, important contentious issues,
such as the status of the South and the nature of the executive, had
been solved beforehand and the ban on political parties had paved the
way for the Sudan Socialist Union (SSU) to operate as the sole remain-
ing party in a single-party system. Article 9 of the permanent constitu-
tion stipulated that Islamic law and customary law were main sources
of legislation. While non-Muslims and secularists in 1973 understood
the two to be on an equal footing, Article 9 would later be invoked (in
September 1983) to justify the introduction of the shari’a.

In 1974 the Sudan saw yet another wave of new legislation. With the
defeat of the pan-Arabist trend, the pragmatist school this time had its
way and neither the shari’a nor Egyptian law played a significant role in
the drafting process. A Sales of Goods Act, a Contracts Act, a new Civil
Procedure Act, an Agency Act, a Penal Code, and a Criminal Procedure
Act were promulgated (Kondgen 1992: 22). While the Civil Procedure
Act simply repealed the Civil Justice Ordinance of 1929, the Contracts
Act, the Sales Act and the Agency Act were for the most part codifica-
tions of the pertinent concepts of English law and the Sudanese prece-
dents. As to the 1974 Penal Code, it was an adaptation of the penal code
from 1925 and, likewise, free of shari’a elements.
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‘The Islamic path’ — Numeiri finds new allies

Meanwhile Numeiri himself increasingly advocated ‘the Islamic path’.
During the seventies new Islamic institutions and events were founded
such as the ‘African Islamic Center’, an educational centre for African
Muslims (1972) and the ‘Festival of the Holy Quran’ (1973). After for-
cing his government and high-ranking civil servants to abstain from al-
cohol (1976), Numeiri gave the ‘Islamic path’ an important role in his
1977 electoral programme. The same year saw the establishment of a
committee for the revision of Sudanese legislation and the first bank
working according to Islamic principles.

In the meantime, domestic opposition to the Numeiri regime did not
diminish. After several failed attempts to overthrow Numeiri’s regime
between 1970 and 1975, the abovementioned National Front came very
close to toppling Numeiri in 1976. This failed coup attempt was fol-
lowed by a historical compromise with the leading opposition parties.
Its leaders, Sadiq al-Mahdi and Hasan al-Turabi, were co-opted into the
Sudanese Socialist Union (SSU). In turn, the National Front agreed to
cease its military resistance. However, the Front proved unable to over-
come internal divisions. In October 1978, Sadiq al-Mahdi withdrew
from the SSU in protest against Numeiri’s support of the Camp David
agreement.

The majority of Muslim Brothers nevertheless concluded that back-
ing the Numeiri regime was their best option.® Al-Turabi and fellow
Muslim brethren began to fill government, SSU and other official posi-
tions. In August 1977 al-Turabi took over the chairmanship of a com-
mittee reviewing Sudanese laws for their compliance with the shari‘a; a
month later he joined another committee reviewing the constitution
(Kondgen 1992: 35-36). The former worked out draft laws banning alco-
hol, the charging of interest, and on gambling as well as draft laws on
alms tax (zakat), hadd punishments, and a law on the sources of legisla-
tion. The zakat draft law was ratified by parliament, but repealed due to
difficulties with its application. Further, some specialised banks were es-
tablished to give interest-free loans. In 1979 the position of the Muslim
Brothers improved noticeably when al-Turabi was appointed Minister of
Justice. While the Muslim Brothers widened their influence within the
regime, the political and economic situation deteriorated further in the
late seventies and early eighties. The credibility of the Numeiri regime
was seriously undermined by drought, the influx of some two million
refugees from neighbouring countries,” high inflation rates, cutbacks of
food subsidies, and inadequate supplies.

Regarding his Southern policy, Numeiri in 1979 began to gradually
dismantle the 1972 Addis Ababa agreement. He suggested to the
National Congress of the SSU that they restructure the South into
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three, instead of one, autonomous regions, each with its own regional
parliament and government. When in March 1981 the Southern
Regional Assembly rejected the motion, he dissolved the Southern
Regional Assembly and installed an interim government. Southerners
had economic grievances too. Government investment in the South pro-
mised under the Addis Ababa agreement had hardly materialised and
hopes for oil revenues had been foiled. Thus, in early 1983, the Sudan
People’s Liberation Army (SPLA) was founded and a civil war broke
out, which by June 1983, when Numeiri decided by presidential decree
to restructure the South, was already in full swing.

Shari’a as a last resort: Numeiri islamises the legal system

On the domestic front, the situation proved to be little better. A full-
scale confrontation between Numeiri and the judiciary had led to a
strike between June and September 1983 and a complete collapse of the
judicial system. In July 1983, while the confrontation between the re-
gime and the judiciary persisted, Numeiri appointed a three-member
committee to islamise the Sudanese legislation. The delicate question
of an Islamic constitution was excluded from the agenda. Al-Turabi,
whom Numeiri wanted to keep away from the process, had been ousted
as Minister of Justice shortly before the committee began its
deliberations.®

In September 1983, the first new Islamist laws were enacted as presi-
dential decrees. The Sudanese parliament ratified the ‘September laws’
without further discussion in November 1983. The most important of
these statutes were: the Civil Procedure Act (1983), the Civil
Transactions Act (1984), the Penal Code (1983), the Criminal Procedure
Act (1983), the Evidence Act (1983), the Judgements Acts (1983), the
Propagation of Virtue and the Prevention of Vice Act (1983), and the
Zakat Act (1984) (Layish & Warburg 2002). It is worth noting that
although parliament had the right to introduce a bill, none of the more
significant laws enacted before the downfall of Numeiri in 1985 were
initiated by parliament. Rather, they were initiated by the Sudanese pre-
sident himself who was the driving force of the Islamisation process.

Churned out in very much the same fashion as the Egyptianised legisla-
tion of the early seventies, certain provisions of the September laws
were in conflict with traditional Islamic jurisprudence (figh). For in-
stance, the Evidence Act required the testimony of four adult men to es-
tablish unlawful sexual intercourse (zina), but it was in contradiction to
the figh in allowing that ‘when it is necessary, the testimony of others
may be taken’. The 1983 Penal Code drew heavily on its 1974 predeces-
sor, summary punishments such as flogging, fines or prison no longer



SHARI‘A AND NATIONAL LAW IN THE SUDAN 193

corresponded to the gravity of the offence (Kéndgen 1992: 42). As to
hadd punishments, the 1983 Penal Code eclectically took its inspiration
from different schools so as to aggravate possible punishments.
Simultaneously, the use of ‘legal doubts’ (shubha), used in the figh to re-
strict the execution of hadd punishments, was rather limited. In combi-
nation with the admission of witnesses not approved by the figh, the ap-
plication of hadd punishments was thereby considerably facilitated.®
Furthermore, by adding more severe punishments for political offences,
the new penal code provided a suitable instrument for the oppression
of political opposition.

The September laws were rejected by many Sudanese. In the South,
demonstrators protested against their second-class status within the
new shari‘a system. Not surprisingly, the Sudan Council of Churches
also rejected the presidential decrees. In the North, a broad alliance of
secular parties, labour unions and liberal Muslims denounced the new
laws as un-Islamic, anti-women, generally repressive, and destructive to
the unity of the country. According to the Umma party, the September
laws represented a distortion of true Islam; Sadiq al-Mahdi suggested
that corporal punishment was inadmissible in a society that had not yet
attained a fair level of social and economic equality. One of the most
outspoken critics of the introduction of the shari’a was Mahmud
Muhammad Taha, spiritual leader of the reformist ‘Republican
Brothers’. For his opposition he would have to pay with his life in 1985
(see discussion below).™

After some discussion, al-Turabi and the Muslim Brothers decided to
back Numeiri, despite their exclusion from the process of codification.
In his earlier writings, al-Turabi had advocated a rather modernist ap-
proach towards the shari’a, arguing against a blind imitation of the tra-
ditional Muslim jurists (fuqaha’) and for an adaptation of Islamic law to
the needs of today. However, as the last remaining allies of a discredited
regime, the Muslim Brothers themselves had come under pressure.
The introduction of the shari’a retrospectively justified their close coop-
eration with the regime and ‘what mattered was that the Islamic laws
were in place and that a new atmosphere had been created which the
movement [had to] exploit to the full’ (Osman 1989: 267).

Theoretically, the shari’a was meant to be applied nationwide, but
this proved impossible. The scheduled establishment of a shari’a court
in the Southern city of Juba in 1984 had to be cancelled due to strong
local resistance. Southerners living in the North, however, were sub-
jected to floggings and amputations (MERIP 198&5: 12). For the SPLA,
the September laws were yet another important reason, if not the only
one, to continue the war that had broken out in the spring of 1983.

In April 1984 the deteriorating economic situation led to a wave of
strikes, including by the judiciary. The judges voiced grievances directly
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connected with the September laws. In order to be able to continue
within the new system, some of the most prominent judges saw them-
selves forced to undergo further training, while others were summarily
discharged (Osman 1989: 294). To cope with the crisis, on 29 April
1984 Numeiri declared a state of emergency, which he would use in the
remaining year of his rule before his downfall to quell any resistance to
the shari’a. For this purpose, a competing body of emergency courts
was created. While the regular courts had to deal with proceedings that
had been pending for some time, the emergency courts had jurisdiction
over all recent and new court cases, thus over all cases to be judged in
accordance with the September laws. The judges manning the emer-
gency courts often had no legal training. Furthermore, Numeiri made
the presidents of the new courts accountable to him, thus disempower-
ing the Chief Justice and taking formal control of an important part of
the judiciary.

Already in June 1984 Numeiri had suggested a long list of constitu-
tional amendments to the People’s Assembly. The Islamisation of the
legal system under a secular constitution had led to a number of laws
becoming unconstitutional. However, with the Supreme Court filled
with supporters of the September laws, no judicial review of such laws
ever took place (Kok 1991: 242). Now Numeiri suggested the
Islamisation of the constitution to bring it into line with the shari’a-
based legislation and, above all, his political interests. Islamic terminol-
ogy was to replace the secular wording of the 1973 constitution. While
the president would have become a leader of the faithful (qa’id al-mu -
minin) for life, the parliament was to mutate into a consultative council
(majlis al-shura), swearing an oath of allegiance (baia) to whoever the
leader of the faithful determined to be his successor. Thus, the presi-
dent would not be accountable to parliament, but the new consultative
council would owe their allegiance to him.

According to the draft reforms, Article 1 now declared the shari‘a to
be the sole source of legislation, in contrast to its equal footing to cus-
tomary law as per the 1973 constitution. The South was to lose its
autonomy; all reference to the ‘Southern Provinces Regional Self-
Government Act’ of 1972 had been dropped. Not surprisingly,
Numeiri’s draft of constitutional amendments met with fierce resis-
tance from national as well as regional parliaments in the South. The
September laws had been approved by the parliament in order to avoid
its dissolution and, to be sure, due to some genuine sympathy for
Islamisation of the legal system. Accepting Numeiri’s constitutional
amendments, however, would have amounted to a near total (self)-dis-
empowerment of parliament. Once Numeiri had realised that despite
some suggestions for corrections parliament was not to be subdued, he
adjourned the discussion (Kéndgen 1992: 54-55).
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From the trial and execution of Muhammad Taha to the end of Numeiri’s
regime

Probably the most blatant abuse of the implementation of Numeiri’s
version of the shari’a was the trial and subsequent execution of
Mahmud Muhammad Taha, the leader of the ‘Republican Brothers’
mentioned above. While the Republican Brothers had backed Numeiri
during his secular beginnings, they opposed the September laws and
Numeiri’s divisive Islamisation policies. In May 1983 the confrontation
escalated and Taha and fifty of his followers were arrested. In 1984, the
Republican Brothers launched a campaign against the September laws,
criticising their unconstitutionality and multiple points of contradictions
with the figh. Moreover, several constitutional complaints were depos-
ited on grounds that the new laws discriminated against women and
non-Muslims. Numeiri would not tolerate any further criticism of his
shari’a: the 76-year old Taha was arrested again, sentenced to death,
and hanged for apostasy on 18 January 1985 (Rogalski 1990: 39-51).

While the indictment was initially construed as a state security of-
fence, subsequently Article 458(3) of the Penal Code was invoked.
Article 458(3) stipulated that even uncodified hadd offences could be
punished. During the appellate proceedings Taha was declared an apos-
tate, based on the 1968 decision of a shari’a court, which, at the time,
had not had jurisdiction in cases of apostasy. Apart from the highly
flawed underpinning of the judgment, the sentence contravened Article
247 of the Criminal Procedure Act exempting persons over 70 years of
age from the death penalty. In 1986, posthumously, the death sentence
for Taha was eventually declared to be null and void.” The execution,
highly controversial in the Sudan and strongly criticised in the Western
press, was only one more step toward the downfall of the Numeiri
regime.

In September 1984 a power struggle broke out between Numeiri and
al-Turabi. In spring 1985 all Muslim Brothers were dismissed from
their government and SSU positions. Al-Turabi and 200 Muslim
Brothers were imprisoned, among them the president of the People’s
Assembly and one of the judges who had helped to sentence Mahmud
Taha. For the Muslim Brothers, this last-minute wave of arrests came as
a blessing in disguise. Instead of being drawn into the abyss, they could
now portray themselves as victims of the very regime they had helped
to stabilise for so long.

When at the end of March 1985 Numeiri abolished the subsidies for
bread and fuel, political parties, labour unions, and professional associa-
tions formed a broad coalition demanding his resignation. Numeiri,
who underestimated the imminent threat to his rule, flew to the U.S.
for talks with U.S. president Ronald Reagan. In his absence, bread riots
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broke out, which escalated to a general strike. On the 6™ of April, while
Numeiri was already on his way back from the U.S., the Sudanese mili-
tary assumed power.

5.4 The period from 1985 until the present
Whither shari’a?

Frozen shari’a under Siwar al-Dhahab

The new Transitional Military Council (TMC) under Siwar al-Dhahab
(April 1985 — April 1986) abrogated the 1973 constitution, abolished
Numeiri’s singular political party, the Sudan Socialist Union (SSU), and
reinstated the ‘transitional’ constitution of 1956, thus guaranteeing reli-
gious freedom, political pluralism, and separation of powers once again.
The execution of hadd punishments was suspended as far as amputa-
tions were concerned, but floggings were still to be administered.
Those convicted under the September laws stayed in prison, joined by
others likewise sentenced to single or cross-amputation (see 5.7)."

The political forces rejecting the Numeiri-style shari’a legislation
proved too weak to have a decisive influence on its abolition during the
one-year reign of the TMC. Moreover, key ministers in the new cabinet,
such as the Prime Minister al-Djizuli Daf’allah, were either Muslim
Brothers or sympathetic to their cause. Hasan al-Turabi, who had been
released from prison immediately after the coup, did not lose time in
organising a demonstration demanding the retention of the shari‘a.
Using the newly attained political freedoms — more than forty political
parties had been founded or resurrected after the TMC takeover — al-
Turabi established the National Islamic Front (NIF), an alliance of
Muslim Brothers, Sufis, tribal leaders, ulama, and former military offi-
cers. The NIF portrayed itself as hard-core defender of the shari’a in
their political programme, claiming that Islamic law also best protected
the culture and identity of non-Muslims. Resistance to Islamisation, ac-
cording to the NIF’s view, is either ‘a Western plot’ or emanates from
‘Southern Marxists’ such as the SPLA-leader John Garang. It is worth
mentioning that an important motive for the NIF’s enthusiasm for the
retention of the shari’a was economic. The banks controlled by the
Muslim Brothers had made considerable profits under its Islamic
provisions.

Indecision and procrastination under Sadiq al-Mahdi

When the military ceded power to a civilian government in 1986, none
of the Sudan’s urgent problems had been tackled. The economy
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continued to be in a precarious situation. No peace treaty with the
SPLA had been negotiated. And, even though protest against Numeiri’s
abuse of Islamic law had been a driving force behind the 1985 demon-
strations, the shari’a was still in place.

Unsurprisingly, the first free elections in May 1986 resulted in a ma-
jority of the two largest sectarian parties, the Umma and the
Democratic Unionist Party (DUP), who together attained an absolute
majority.”® The NIF, with 28 out of 232 possible seats," proved success-
ful, but was excluded from participation in the new coalition govern-
ment at this time, because it was held partially responsible for the op-
pression of the Numeiri regime. Sadiq al-Mahdi, as the new prime min-
ister, immediately resumed the quest for an Islamic alternative to the
existing shari‘a laws. The renewed discussion provoked fierce criticism
from the Bar Association and the Sudan Council of Churches.” Despite
al-Mahdi’s repeated promises to revoke the September laws and replace
them by completely overhauled legislation, only a few minor corrections
were ever effectuated.”

In May 1988 the NIF joined the second coalition government of the
Umma and the DUP parties, making it a precondition that new Islamic
legislation would be enacted within two months. Under Hasan al-
Turabi, who became minister of justice and chief public prosecutor, the
Ministry of Justice finally submitted a draft penal code in September
1988. Hammered out by a group of jurists led most likely by the NIF,
the draft suppressed to a large degree the politically-motivated stipula-
tions of the 1983 Penal Code. The South was to be exempted from hadd
punishments. The location of the commission of the crime (e.g. North
or South), rather than the identity of the perpetrator (e.g. Southerner,
non-Muslim, Muslim, etc.), was to be decisive in determining penalties.
Highway robbery, thus, was to be punished with cross-amputation in
the North and a maximum prison sentence of ten years in the South.
On the other hand, non-Muslim Southerners living in Khartoum were
subject to the shari’a, while Muslims living in the South could enjoy al-
coholic drinks or even become apostates, at least according to a literal
interpretation of the letter of the law (Kéndgen 1992: 70-71). In parlia-
ment, the draft met with resistance from the Southern deputies, who
demanded that Khartoum be exempted from any Islamic legislation.
The Umma and DUP, even though some of their members had been
part of the drafting committee, called for a revision of the draft.

In the meantime, negotiations with the SPLA conducted by
Muhammad Uthman al-Mirghani in Addis Ababa had gained momen-
tum, leading in November 1988 to a cease-fire. Al-Mirghani had, unlike
Sadiq al-Mahdi in earlier negotiations, agreed to suspend the shari‘a
and to exclude any call for its implementation from the government’s
agenda (Warburg 1990: 635). Placated, the SPLA agreed to the
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convocation of a ‘national constitutional conference’ that was to deliber-
ate on a new constitution and a new penal code that would be consid-
ered acceptable to the non-Muslim Southern minority. Prime Minister
Sadiq al-Mahdi did not want to give the credit for having ended the civil
war to his political rivals. Siding with the NIF, he deliberately wrecked
the DUP/SPLA peace initiative. In protest against his tactics, the DUP
left the government coalition.

In the new government, formed in January 1989 with the Umma
party and the NIF as the sole remaining coalition partners, al-Turabi be-
came foreign minister, with another NIF member heading the crucial
Ministry of Justice. Before the government could decide on a new
Islamic penal code, an alliance of labour unions, professional associa-
tions, and army officers issued an ultimatum, demanding the ratifica-
tion of the DUP/SPLA peace agreement and the formation of a new
government of national unity. Only after Sadiq al-Mahdi had formed a
new cabinet, replacing the NIF with the DUP and representatives of the
labour unions and professional associations, the peace agreement with
the SPLA was ratified in April 1989. Now the tides had turned in favour
of a revocation of the shari’a laws. In mid-June, the al-Mahdi govern-
ment announced that the shari’a laws would be at last be nullified by
the 1 of July and that a government delegation was to meet SPLA re-
presentatives to discuss a permanent end to the civil war. However, one
day before the cancellation of the shari’a laws, the military intervened
once more and ended another — rather short — era of civilian rule.

A regime with an agenda: Bashir and Turabi take over

After the bloodless coup d’état, led by Brigadier Umar al-Bashir, the
Revolutionary Command Council for National Salvation (RCC) was
formed. In addition, the National Assembly was dissolved, all political
parties outlawed, the constitution revoked, and a state of emergency de-
clared. Even though al-Turabi, like other religious leaders and members
of the former government, was detained after the coup, it later became
clear that the coup was in fact staged with the active support of the
National Islamic Front.” Once firmly entrenched, the Bashir/NIF re-
gime followed a systematic approach toward the transformation of all
relevant Sudanese institutions, turning them into NIF bastions.
Thousands of civil servants — 14,000 in 1989 alone — were sacked.
More than a hundred career diplomats were dismissed; others resigned
in protest and were replaced by NIF loyalists (Lesch 1998: 134).

A takeover of educational facilities and the underlying bureaucratic
infrastructure was effectuated. The Ministry of Education was purged,
teachers and faculty members replaced by NIF members, and the
elected faculty unions dissolved. Furthermore, the regime islamised the
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curricula, and Arabic became the language of instruction in all public
universities. The Arabic language excluded many Southern students
who often had insufficient knowledge of Arabic to pass the compulsory
entry exams (Lesch 1998: 143-145). To enhance its influence, the NIF
founded several new universities and doubled numbers in the existing
ones. This was important because NIF understood that a higher percen-
tage of university graduates close to the NIF would ensure greater influ-
ence in professional associations in the future. By 1996, hundreds of
faculty members had been dismissed or left the country. In fact, the
brain drain had been so dramatic that a review by the Ministry of
Higher Education found a shortage of teaching staff as high as 8o per
cent in some universities (Lesch 1998:144).

Judiciary and legislation as cornerstones of the NIF’s Islamisation agenda

Not surprisingly, the judiciary was a prime target for the realisation of
the NIF’s Islamisation programme. According to estimates, ‘over sixty
percent of all judges have been replaced by appointees of the new re-
gime’ (Lauro & Samuelson 1996: 9). Between 300 and 400 judges
were dismissed or resigned between 1989 and 1991 alone (Amnesty
International 1995: 20). Their replacements often lacked proper train-
ing in shari’a beyond personal status matters or were not qualified at
all. While purging the traditional judiciary, the Bashir/NIF regime si-
multaneously built up a parallel system of courts that consisted of
Security of the Revolution Courts (later to be re-baptised ‘Emergency
Courts’) and Public Order Courts. One observer came to the conclusion
that ‘[tlhe parallel judicial institutions created by the NIF now handle
more than 95% of the caseload of the Sudan, and are under the abso-
lute control of the executive branch’ (Abdelmoula 1996: 17). This esti-
mate obviously does not take into account the high number of cases
tried in customary courts.

While Southern law students, not trained in Arabic, were excluded in
practise from access to the legal professions, those who did enter were
often trained in newly founded law schools, concentrating on the shari’a
and neglecting the Sudanese common law traditions. Many Southern
judges were transferred to the North to hold minor positions or left the
judiciary to pre-empt dismissal. NIF adherents were appointed in their
place to guarantee the application of Islamic law wherever non-military
courts in the South were allowed to function (Lauro & Samuelson
1996: 37-38).

According to some observers, many of the female judges who held
positions in the civil and in the shari’a-governed personal status courts
were dismissed by the new regime or relegated to insignificant assign-
ments (Lauro & Samuelson 1996: 10). A 1996 report from the Lawyers
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Committee for Human Rights indicates that neither Southern nor fe-
male judges were appointed by the Bashir/NIF regime until the mid-
nineties.” The regime also made sure that any opposition from the le-
gal profession was muted. Thus, the Sudanese Bar Association was first
dissolved after the coup and later ‘downgraded to a trade union subject
to the controls of the Registrar of Trade Unions and the Minister of
Labor’ (Lawyers Committee for Human Rights 1996: 37-38).
Concomitantly, the Bar Association lost some of its traditional immu-
nities, such as the inviolability of a lawyer’s files in his/her chambers.

Not surprisingly, the Bashir/NIF regime also promulgated important
legislation to further its strategic goal of an in-depth Islamisation of the
Sudanese society. As of early 1991, an overhauled, Islamised penal code
was implemented (Bleuchot 1994: 423-427; see also 5.7 below). The
new code contained the full range of hudud (sing. hadd) offences and
punishments and included, for the first time in the history of Sudanese
law, apostasy. In the same year, for the first time, a Muslim Personal
Law Act codified personal status law (Ali 2001: 29; An-Na'im 2002:
83). Other important legislative initiatives include the Public Order Act
of 1996 (now the Security of the Society Law), the 1998 Constitution,
and the Political Associations Act of 1998.

A cornerstone of the NIF’s claim to power was the establishment of
parallel military and security forces, meant to gradually replace the ex-
isting ones. Accordingly, al-Turabi openly stated that the Popular
Defense Forces (PDF) were meant to absorb the regular army and ‘mo-
bilise the public behind the jihad’ (Lesch 1998: 135), as the war against
the Southern forces was now baptised. To al-Turabi, at least according
to his public statements, the PDF was a means for the Muslim collec-
tive to fulfil its obligation to contribute to jihad, implicitly portraying the
non-Muslim soldiers of the South as an infidel enemy (Abdelmoula
1996: 20). Thus, while thousands of officers critical of the coup were
fired despite the ongoing war in the South, the Popular Defence Forces
were built up, from Arab tribal militias, NIF volunteers, drafted stu-
dents and civil servants, and forcibly recruited teenagers (Lesch 1998:
135). In the meantime, the regime had made sure that most pro-govern-
ment fighters were Southerners, either rounded up in Khartoum and
sent to fight for the Sudanese army in the South or belonging to
Southern pro-goverment militias (Martin 2002: 3).

In May 1999 al-Turabi negotiated a secret alliance with Sadiq al-
Mahdi in Geneva in order to prepare a regime change towards an NIF/
Ansar coalition, whilst simultaneously engaging in plans to get rid of
Bashir and the military. To this end, al-Turabi, as speaker of parliament,
contrived a motion suggesting the creation of the position of Prime
Minister, thus effectively reducing Bashir to a mere figurehead stripped
of any real power. When Bashir asked the parliament to postpone the
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discussion of the motion, he was harshly rebuffed by al-Turabi. Being
in no doubt about the imminent threat to his regime, Bashir swiftly dis-
solved parliament and imposed a state of emergency, which also served
as a cover for the regime’s human rights violations. Al-Turabi, however,
did not easily accept defeat and in February 2001 hammered out a
memorandum of understanding between his new party, the Popular
National Congress (PNC), and John Garang’s SPLA. The bypassed
President Bashir forestalled the scheme, had al-Turabi arrested and held
him in detention for two-and-a-half years, until his release in October
2003." At the end of March 2004, Hasan al-Turabi was arrested anew
and remained in prison until June 200s5.

Elimination of the architect of the Sudan’s Islamisation programme
of the nineties did not, however, lead to a political realignment. Bashir
soon made clear that adherence to the shari’a was still a pivotal element
of the regime’s ideology. At the time of writing, the Islamist statutes are
still in force and applied. The statement that the ‘Islamic experiment’
has come to an end seems therefore premature (Burr & Collins 2003;:
253-280).

Peace at last?

In May 2004, a protocol on power sharing between the Bashir govern-
ment and the SPLA’s political wing, the SPLM, was signed in Naivasha,
Kenya. In this ‘Protocol between the Government of Sudan and the
Sudan People’s Liberation Movement (SPLM)’, the latter agreed to the
application of the shari’a in the capital Khartoum; other provisions of
the agreement gave guarantees as to the protection of non-Muslims. In
principle, the wording of these provisions was meant to safeguard the
rights of non-Muslims in the capital, while simultaneously allowing for
the continued application of the shari’a in Khartoum as the government
saw fit.

In July 2003, the Interim National Constitution of Sudan was adopted
after the National Congress Party, representing the central government
and the SPLM, had reached a peace agreement (Comprehensive Peace
Agreement — CPA) in January 2005. According to this agreement, the
Sudan is to be governed by an interim constitution during the six-year
transitional period. At the end of this period, in January 2011, a referen-
dum will take place in Southern Sudan to determine whether the South
will remain part of the Sudan or whether it will become an independent
state. In all likelihood a majority of voters will opt for the latter.

In early 2010 it has become clear that the spirit of reconciliation as
reflected in the protocol, the CPA, and in the interim constitution has
not been translated into a stable legal and political reality since the sign-
ing of the CPA in 2005. Without cooperation of the international
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community to support CPA implementation and post-2011 arrange-
ments as well as a lasting solution to the conflict in Darfur, the Sudan
is risking a return to war.

5.5 Constitutional law

The 2005 Interim National Constitution (INC)*° largely draws on its
1998 predecessor, but also contains provisions for power-sharing on a
70-30 basis with Southern Sudan; establishment of an upper house re-
presenting the states; and creation of a first and a second vice-president,
with one of the two from Southern Sudan. Article 218 makes it obligatory
for any person running in elections to respect the Comprehensive Peace
Agreement and to enforce its main clauses.*” The INC, not changing the
territorial principle applicable before, maintains that the shari‘a is to be
effective in the North only, thus posing the problem of the status of
non-Muslims living in the North. Article 160 calls for an Interim
Constitution for ‘Southern Sudan’, which was promulgated in
September 2005.>*

Islam not the state religion

Only a few of the INC’s articles make direct reference to Islam. Most
importantly, the Sudan is not defined as an Islamic republic, nor is
Islam the religion of the state (Bockenférde 2008: 8s). Article 1 of the
1998 constitution set forth that ‘[tthe State of Sudan is an embracing
homeland, wherein races and cultures coalesce and religions conciliate.
Islam is the religion of the majority of the population. Christianity and
customary creeds have considerable followers.” In comparison, in the
INC references to Islam with respect to the nature of the state have
been omitted. Instead, Article 1 (INC) states that the Sudan is a multi-
racial, multi-ethnic, multi-religious, and multi-lingual state. Thus, de
jure Islam is not the state religion.

Sources of legislation

Under the 1998 constitution, pivotal regulations, such as those concern-
ing the sources of legislation, contained ambiguous language. Article
65, for instance, read as follows:

Islamic law and the consensus of the nation, by referendum,
Constitution and custom shall be the sources of legislation; and
no legislation in contravention with these fundamentals shall be
made; however, the legislation shall be guided by the nation’s
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public opinion, the learned opinion of scholars and thinkers,
and then by the decision of those in charge of public affairs.

While Islamic law was named first in this list of sources of legislation,
even for the South, it remained unclear what role the other sources
were to play in relation to shari’a. In contrast, in the 2005 INC version
of the constitution, it is clearly stated that the shari’a is not to play a
role in Southern Sudan: ‘Nationally enacted legislation having effect
only in respect of the Northern states of the Sudan shall have as its
sources of legislation Shari’a and the consensus of the people’ (Art. 5
(1)). While Southern Sudan is to have its own non-shari‘a-based legisla-
tion (Art. 5 (2)), the shari’a-clause for the North would leave non-
Muslim Southerners in the North to be subject to Islamic law.** This si-
tuation has been addressed in part by certain safeguards that protect
non-Muslims in Khartoum from being subjected to shari’a punish-
ments. No similar provision exists, however, for non-Muslims living
outside the capital.

Status of non-Muslims in the capital Khartoum

A fundamental difference with the 1998 constitution is a group of five
provisions (Art.s 154-158) protecting the rights of non-Muslims in the
capital Khartoum. Next to pledging respect for all religions in the capital
(Art. 154), Article 156 outlines the principles that are to guide the dis-
pensation of justice in Khartoum. Apart from the application of toler-
ance with respect to different cultures, religions, and traditions, Article
156 affirms that: “The judicial discretion of courts to impose penalties
on non-Muslims shall observe the long-established shari“a principle that
non-Muslims are not subject to prescribed penalties, and therefore re-
mitted penalties shall apply.” Article 157, finally, calls for the establish-
ment of a special commission ‘to ensure that the rights of non-Muslims
are protected and respected [...] and not adversely affected by the appli-
cation of Shari‘a law in the National Capital’. It must be mentioned
here that Article 156 contradicts the position of non-Muslims in the
Criminal Act (1991) in many ways and that a faithful application of the
INC would require a substantial reform of the Sudan’s penal laws.

Eligibility of non-Muslims to become president of the Sudan

In 1998, Muslim dominance was further ensured by legislators who
made Arabic the official language of the Sudan (Art. 3) and also be-
stowed supremacy (hakimiyya) in the state upon Allah (God), the creator
of mankind (Art. 4). Governance (al-siyada) was bestowed upon the peo-
ple of the Sudan, who practise it as worship of Allah. Thus, governance
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was exercised by the faithful worshippers of Allah, acting as his trus-
tees. This wording essentially excluded secular Muslims and non-
Muslims. These articles, however, have been omitted in the INC.
According to the INC a non-Muslim could, theoretically, become presi-
dent of the whole of the Sudan (Art. 53).

Omission of Islamic precepts

Equally omitted from the INC are most other articles from the 1998
constitution relating to Islamic precepts and notions, such as alms tax
(zakat), state-based support for martyrs (shuhada), the purging of society
from Muslims drinking alcohol, and so forth. It goes without saying
that the 1991 Criminal Act and other existing laws (e.g. the Public
Order Laws) on the different levels (e.g. state, governorate) still give the
Northern Islamists enough leverage to pursue its policy of Islamisation
and enforcement of Islamic law, at least as long as no substantial legal
reforms are undertaken.

The INC expressly makes reference to and confirms the death penalty
for hadd and retribution-related offences (gisas). It also confirms applic-
ability of the death penalty for underage (below 18) and elderly (above
69) oftenders in hadd or gisas cases (Art. 36).

Religious freedom

Concerning religious freedom, Articles 6 and 38 of the INC commit the
state to all precepts of religious freedom normally associated therewith.
Article 38 stipulates: ‘Every one shall have the right to [...] declare his/
her religion or creed and manifest the same [...]'. It should be noted
here that this right must be seen in the light of the pertinent sections
of the Criminal Act (1991), which make apostasy of Muslims punishable
by death (Art. 126). Non-Muslims are, thus, free to convert to Islam,
but not vice versa. In practise, however, death penalties have not been
imposed in cases against converts since the promulgation of the
Criminal Act in 1991.*# But, discrimination against Christians and ad-
herents of native religions was and is still commonplace, irrespective
of Article 31, which sets forth that ‘[a]ll persons are equal before the law
and are entitled without any discrimination as to race, colour, sex, reli-
gious creed [...] to the equal protection of the law.’

(Un) Equal rights of women

The INC also guarantees men and women equal rights in the areas of
civil, political, social, cultural, and economic rights (Art. 32). These
guarantees, however, contradict to some degree other Sudanese
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legislation. Equal rights for men and women are especially relevant with
regard to shari’a-based parts of the Criminal Act (1991) and in consid-
eration of family and inheritance laws, which are known to be disfa-
vourable to women in a variety of ways (see below). Article 15 of chapter
IT on the ‘guiding principles and directives’ of the INC guarantees that:
‘No marriage shall be entered into without the free and full consent of
its parties.” In the second section of the same article, the state is called
upon to ‘protect motherhood and women from injustice, promote gen-
der equality and the role of women in family, and empower them in
public life.” Article 22 of the same chapter, however, clarifies that these
provisions ‘are not by themselves enforceable in a court of law’.

The Constitutional Court

In 1998 a Constitutional Court was established, with jurisdiction over
all issues related to the constitution. It can be appealed to by ‘any ag-
grieved persons for the protection of freedoms, sanctities and rights’
guaranteed in the constitution (Bantekas & Abu-Sabeib 2000: 543). The
INC maintains the Constitutional Court whose president, a deputy, and
five members are appointed by the president of the republic with the
approval of two-thirds of the Council of States.>® The president can,
thus, ensure a composition of the court favourable to his interests.

5.6 Family and inheritance law

The relevant Muslim Personal Law Act (MPLA) of 1991 is predomi-
nantly based on the Hanafite school. However, in order to introduce re-
forms, particular solutions from the other three Sunni schools, espe-
cially the Malikite school, have been introduced (Ruiz-Almodovar 2000:
180; Ali 2001: 30). It is applicable, if both parties or only the husband
are Muslim. Christians and Jews may use their respective laws with re-
gard to personal status, marriage and divorce, if both partners belong to
the same religious community. Members of Southern Sudanese tribes
are subject to customary law. Customary laws with regard to marriage
have been codified only for the Dinkas, Luos and Fertit in the Re-state-
ment of the Bahr El Ghazal Customary Law Act (1984).>” Customary
law, however, remains to a large extent uncodified and unpublished. If
both partners belong to the (small) community of Hindus, Hindu law is
applicable (Ali 2001: 30).
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Marriage

Mixed marriages and customary marriages
Even though a Muslim man can marry a non-Muslim woman as long
as she belongs to ‘a heavenly religion’ (i.e. Christianity or Judaism), a
Muslim woman cannot marry a non-Muslim man, unless the non-
Muslim man converts to Islam (Art. 19 MPLA). In Southern areas not
controlled by the government, this regulation is not enforced. In the
case of mixed marriages between a Sudanese and a foreign citizen, the
effects of such a marriage, such as property rights and child custody,
are adjudicated in accordance with the laws of the husband’s country.
Unregistered, customary (‘urfi) marriages are considered valid, but
do not result in the same legal rights for women. Under an ‘urfi mar-
riage, for example, a woman is not entitled to alimony.

Dower

The marriage contract obliges the husband to pay a sum of money as a
dower (mahr) to the wife (Art.s 277-31 MPLA). The dower can also take
the form of services or other assets. The full dower gift, which becomes
the property of the wife (Art.s 28-29), is due with the conclusion of a
valid marriage contract confirmed by the consummation of the mar-
riage. The two spouses can either agree on the dower before the mar-
riage or, if no agreement has taken place, the ‘fair mahr’ (mahr al-mithl),
based on the social status of the bride, is due at the time of marriage in
accordance with Article 29(5) (Ali 2001: 75).

Maintenance during marriage

The wife is entitled to receive maintenance from her husband from the
time of conclusion of a valid marriage contract (Art. 69 MPLA).
Maintenance includes food, clothing, dwelling, medical treatment, and
everything else required in order to live according to custom (‘urf, Art.
65). In determining the maintenance due, the economic situation of the
husband must be taken into consideration. If these circumstances
change, the maintenance due changes with it (Arts 66-67).
Maintenance of the wife is due irrespective of whether the wife is well-
to-do or has an income of her own. The MPLA (1991) does not recog-
nise any obligation of the wife to contribute to the family income (Ali
2001: 83). In case the husband does not pay maintenance, or only pays
part of it, the wife can claim up to three years of arrears, unless the
spouses have come to a different agreement (Art. 70(1)).

The wife loses her right to maintenance, if she refuses to move to
the common home without legally valid grounds, if she leaves the com-
mon home without legally valid grounds, if she prohibits the husband
to enter the common home without legally valid grounds, if she works
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outside the home without the consent of the husband, or if she refuses
to travel with her husband without legally valid grounds (Art. 75(a-¢)).

Rights of wife and husband
Next to maintenance, the wife has the right to visit and to receive visits
from her parents and close family (maharim) Wives, however, cannot
travel abroad without the consent of their husband or male guardian.
(Art. 51(a-b)). She is further entitled to protection with regard to her per-
sonal property (‘adam ta’arrud amwalha al-khassa) and protection from
material or mental harm. She also has the right to fair treatment vis-d-
vis other wives, if the husband has more than one wife (Art. 51(a-d)).
The husband, in turn, has the right to be attended to and the right to
obedience from his wife. She also has the duty to guard and defend
him, his honour, and his property (Art. 52(a-b)).

Consent to marriage and guardianship

Both parties willing to marry must be past the age of puberty and must
consent to marriage out of their own free will. The law does not stipu-
late a minimum age at which puberty can be considered to have been
reached. Both the man and the woman have the right to call off the
marriage (Art. 9(a)).

The male guardian (wali) marries adult women with their consent
(Art. 34). If he refuses to consent to the marriage without justification,
however, a judge can replace him and provide legal consent to the mar-
riage in his stead. If the guardian refuses to consent to the marriage of
his ward she can demand to be married by a judge (Art. 37(1)). The
judge can authorise the marriage of whoever demands it, if it is proven
that the guardian refuses to give his consent without legal justification
(Art. 37(2)).

In meeting legal requirements for the witnessing of a marriage con-
tract either the testimony of two men is permissible, or of one man and
two women (Art. 206).

Divorce

A divorce can be realised in the following ways (Art. 127 MPLA): a) on
the (formal) initiative of the husband (talaq); b) by initiative of both
spouses (the so-called khul’), or repudiation against compensation (talag
‘ala mal); c) divorce on the initiative of the wife by court decision (tatliq
or faskh); and d) death of one of the spouses.

Divorce initiated by the husband (talaq)
A marriage can be dissolved at any time by the unilateral repudiation
by the husband or his representative (talag) (Art.s 128-141); marriage
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dissolution initiated by the wife using the talaq procedure is also valid,
if the husband has invested his wife with such authority (Art. 132). The
husband does not need to give reasons for the repudiation, and it is not
necessary that a court intervenes (Ali 2001: 100). There are two kinds
of repudiations, revocable and irrevocable.

Revocable repudiation terminates the marriage contract only at the
end of the waiting period (‘idda,*® see Art. 136(a)). The husband has the
right to return to his wife during the “idda period, even against her will
(Art.s 139-141). However, for the revocation of the repudiation to be va-
lid, the repudiated wife must be informed of the repudiation within the
idda period (Art. 141). Irrevocable repudation terminates the marriage
in two ways: 1) after a simple irrevocable repudiation (talaq ba in bainu-
na sughra) the marriage can only be restored by concluding a new mar-
riage contract and again paying the dower; and 2) after an absolutely ir-
revocable repudation (talaq ba‘in bainuna kubra) the former marriage
can only be restored by way of a new marriage (as in 1), if the divorced
wife is first married to another man and this marriage is consummated
and subsequently dissolved (Art. 136(D)).

Divorce initiated by both spouses (khul’)

An alternative method of divorce is called khul” (Art.s 142-150). In this
case both parties agree to dissolve a marriage without court intervention
by means of a financial compensation to be paid to the husband by the
wife. The financial settlement consists of the wife either returning the
dower or giving up her rights to financial compensation, such as re-
nouncing the payment of the parts of the dower not yet payed in ex-
change for a divorce. The financial settlement cannot be replaced by
compensation of a non-monetary form, such as by the wife giving up
custody rights to their common children (Ali 2001: 105). Khul” divorce
is irrevocable.

Divorce initiated by the wife in court (tatliq)

In the framework of the tatliq (divorce) procedure, which recognises var-
ious valid grounds for divorce, the court intervenes. Grounds for di-
vorce that may be invoked by the wife include, for example, situations
such as the husband suffering from an incurable physical defect (Art.s
151-152) or impotence (Art.s 153-161); cruelty of the husband or discord
between the spouses (Art.s 162-169); divorce by redemption (Art.s 170-
173); failure of the husband to pay maintenance to the wife (Art.s 174-
184); absence or imprisonment of the husband (Art.s 185-191); and refu-
sal of the husband to have sexual intercourse with his wife (Art.s 192-

195).
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Maintenance and financial compensation after a divorce

Following divorce, the wife is entitled to maintenance during the “idda
period (mentioned above), unless the divorce is the consequence of an
illegal act on the part of the wife (Art. 72). A woman in the state of “idda
who is not breastfeeding has the right to receive maintenance after the
divorce for a maximum of up to one year (Art. 73(a)). A woman in the
state of “idda who is breastfeeding receives maintenance for up to three
months after the end of lactation. If she swears that her menstruation
fails to appear due to breastfeeding, the period of maintenance will be
prolonged to two years and three months after the birth of the child
(Art. 73(b)).

In addition to the alimony described above, the divorced woman is
entitled to a financial compensation (muta) equivalent to the mainte-
nance of the “idda, not exceeding six months and according to the sol-
vency of the ex-husband (Art. 138, Ali 2001: 110). However, in the fol-
lowing cases, the muta is not due: a) if the reason for the divorce is the
non-payment of maintenance due to the lacking solvency of the hus-
band; b) if the divorce has been caused by a fault (‘aib) of the wife; and
c) if the divorce has been reached by mutual consent against a payment
by the wife (Art.s 138 and 2(a-c)).

Custody

After divorce the mother is entitled to custody of boys until they are se-
ven years old and of girls until they are nine years old (Art. 115(1)
MPLA). A judge can authorise the custody of divorced mothers for boys
between seven years of age until they reach puberty and for girls be-
tween nine until the consummation of marriage if it is in the interest of
the ward (Art. 115(2)). If the woman who has custody has a different reli-
gion than the Muslim father of the ward, she loses custody when the
child reaches the age of five or at any time it is feared that she is raising
the child in a different religion than that of the father (Art. 114(2)). The
father or another male guardian is to supervise all affairs of the ward in
the custody of the mother, such as education, guidance, and instruction
(Art. 118). The custodial parent may not travel within the country except
with the permission of the guardian of the child (Art. 119). On the other
hand, the guardian (i.e. the father or another person) also cannot travel
with the ward without the permission of the woman who has custody
(Art. 120). Financial support of the child is the father’s responsibility for
girls until the daughter is married and for boys until the son is old en-
ough to earn his own living (An-Na'im 2002: &s).
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Polygamy and special clauses

Sudanese personal status law allows for polygamy (Art. 19(b) MPLA).
However, the wife has the right to insert a clause in the marriage con-
tract prohibiting the husband from taking additional wives. When there
is a violation of this clause, the first wife can obtain a divorce without
having to prove damage (darar). In general, any clause in the marriage
contract is permitted, unless it ‘allows for something prohibited or pro-
hibits something permitted’ (Art.s 42(1-3)). The husband cannot live
with his second wife in the same house where he lives with his first
wife, unless the first wife has agreed to such an arrangement. In the lat-
ter case, the first wife maintains the right to terminate cohabitation at
any moment (Art. 79).

Inheritance

The inheritance laws discriminate against women. Male heirs receive
twice the share given to females possessing the same degree of relation
to the deceased. Daughters inherit half the share of sons in cases of the
death of a parent. A widow inherits a smaller percentage than do her
children. Heirs must also be adherents of the same religion. Thus, a
non-Muslim widow cannot inherit from her Muslim husband except as
a legatee in his will, which amounts to a maximum of one-third of his
assets. Of the other two-thirds, distributed according to shari’a princi-
ples, she receives nothing (Art.s 344-400 MPLA).

5.7 Criminal law

The Sudan Criminal Act (CA) was promulgated in 1991. Its text is iden-
tical to that of a 1988 draft criminal code with the exception of a hand-
ful of amendments.*® Related laws are the Criminal Procedure Act of
1991, and the Evidence Act of 1993.

Hudud offences

The Criminal Act of 1991 (CA), which is based on the pertinent qur’
anic prescriptions, defines six offences as ‘hudud offences’: drinking al-
cohol, unlawful sexual intercourse, unproven accusation of unlawful
sexual intercourse, banditry, theft, and apostasy.>®

Only Muslims are to be punished with forty lashes for the drinking
of wine (shurb al-khamr), and, in extrapolation, for the consumption of
any other intoxicating drink (Art.s 3 and 78(1) CA). Exceeding traditional
Islamic jurisprudence, Sudanese criminal law also stipulates the same
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hadd punishment for individuals found guilty of the offence of produc-
tion and/or possession of intoxicating beverages. Non-Muslims, though
not subject to the above provisions, face the same punishment — whip-
ping of up to forty lashes — for alcohol consumption in conjunction
with causing public nuisance (Art. 78(2)). Recidivists who commit one
of the above crimes or anyone found guilty of dealing in alcohol and in-
dicted for the third time is liable to a prison term of up to three years
or a whipping of up to eighty lashes; in other words, twice the amount
of lashes stipulated for the hadd crime may be inflicted on the non-
Muslim recidivist alcohol ‘dealer" (Art. 81). Non-Muslim women have
been particular targets for indictments made in relation to alcohol-re-
lated offences.

Unlawful sexual intercourse (zina) is punishable by stoning for the
muhsan and by one hundred lashes for the non-muhsan, with muhsan
being defined as the legal status of an individual who, at the time of the
commission of adultery, is in a valid and ongoing marriage that has
been consummated (Art.s 145 and 146). Widowers, widows, and divor-
cees do not therefore fall under the definiton of muhsan, different from
traditional Islamic jurisprudence (Scholz 2000: 445).

Female victims of rape have, in some instances, suffered grave injus-
tices from Sudanese courts when the rape resulted in pregnancy. Since
pregnancy out of wedlock is recognised as proof of unlawful sexual in-
tercourse, in some cases pregnancy was taken for implicit proof of zina.
In other words, rape can be proven either, rather unlikely, by four male
witnesses to the crime or by a confession of the rapist, equally unlikely
(Sidahmed 2001: 197-200). If neither the witnesses nor the confession
could be produced, a conviction for unlawful sexual intercourse, proven
by the fact of pregnancy, was permissible in court.?* In other more re-
cent cases, however, alleged rape has been recognised as legal doubt,
the effect of which is to avert the hadd punishment.?? In all of the cases
referenced here, the (alleged) rapist was released for lack of evidence.

Offenders committing zina in the Southern states are not subject to
the hadd punishments, but do face a prison term of up to one year for
the non-muhsan and up to three years for the muhsan, in combination
with a possible fine2* Non-Muslims in the North, however, are not ex-
empted from the hadd punishments and are not treated differently from
Muslims, according to the Criminal Act (1991).3> Hetero- or homosexual
anal intercourse (liwat) is not subsumed under the article on unlawful
sexual intercourse (zinag). In fact, it is not part of the hudud and conse-
quently the prescribed punishment is equally applicable in the
Southern states as it is to offenders in the North. Nevertheless, punish-
ment is severe. First and second time offenders are sentenced to one
hundred lashes and a prison term of up to five years; the third-time re-
cidivist faces execution or life imprisonment (Art. 148).
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Unproven accusation of unlawful sexual intercourse (gadhf) is pun-
ishable by eighty lashes under the condition that the victim of gadhf has
not been previously convicted for unlawful sexual intercourse (zina),
anal intercourse (liwat), rape, incest, or practising prostitution (Art. 157).
While liwat has been defined separately from the hadd offence of un-
lawful sexual intercourse, it is now, inconsistently, subsumed under
qadhf (Scholz 2000: 447). Among other reasons, the punishment for
unproven accusation of unlawful sexual intercourse can be remitted if
the offender is an ascendant of the victim or when the defamed person
pardons the defamer before the execution of the punishment.

The hadd oftfence of banditry (hiraba) is a ‘composite crime’ and
thereby punished according to the gravity of the crime(s) committed.
As the smallest common denominator, the crime of hiraba is com-
mitted by whoever ‘intimidates the public or hinders the users of a
highway with the intention of committing an offence against the body,
or honour, or property’ (Art. 167). Thus, if murder or rape are com-
mitted in the context of hiraba, the punishment will be severe: execu-
tion or execution with subsequent crucifixion. If grievous hurt was com-
mitted or the property stolen reaches the minimum value required in
cases of hadd theft, the punishment is cross-amputation, that is the am-
putation of the right hand and the left foot. All other cases of hiraba are
punishable by a prison term of up to seven years in exile (taghrib). If
the offender voluntarily abandons the commission of hiraba and de-
clares his repentance before his arrest, the hadd penalty will be re-
mitted. However, a prison term of up to five years may imposed and
the rights of the victim with regard to diya (blood money) and/or com-
pensation must be respected (Art. 169).

Hadd theft (sariga haddiyya) is punishable by amputation of the right
hand (and with a prison term of up to seven years for second time reci-
divists) (Art.s 171 (1) and 171(2)). In comparison to non-hadd theft, theft
punishable by the hadd penalty must fulfil certain conditions. If one of
these conditions is not met, the hadd penalty will not be due. Among
these conditions are that the stolen property must reach a certain value
(nisab); it must be taken from a safe place where moveable property is
kept (hirz); and the property must be moveable, belong to another per-
son, and must be taken covertly with the intention of appropriation
(Scholz 2000: 449-451). A number of reasons can lead to the remit-
tance of the punishment of amputation for theft (e.g. when the offender
has or believes to have a share in the stolen property or when the theft
takes place between ascendants and descendants or between spouses).
The punishment is also remitted if the offender either restores the sto-
len property before being brought to trial or becomes the owner of it, or
if he retracts his confession and the theft was proven by conviction
only.



SHARI‘A AND NATIONAL LAW IN THE SUDAN 213

Apostasy (ridda), punishable by death, was codified for the first time
in Sudanese history in 1991 (Art. 126 CA). Every Muslim who re-
nounces the creed of Islam either by an express statement or by a con-
clusive act commits the crime of apostasy (Art. 126 (1)). The law, how-
ever, does not specify further which form such a statement or act must
take to fall under this definition. Thus, this wording leaves a lot of
room for interpretation and, therefore, abuse. However, apart from the
notorious Muhammad Taha case (1985), no other execution for apostasy
has been reported. Irrespective of the sex, the apostate is given a chance
to repent during a period to be determined by the court. If the apostate
recants before execution, the punishment will be remitted (Art.s 126(2)
and 126(3)). Recent converts are exempted from the death penalty for
apostasy (Art. 126 (2)).

Blood money and retribution

Other pertinent concepts of Islamic criminal law, such as blood money
(diya) and retribution, have also been codified. Blood money has been
enacted as possible compensation for crimes such as intentional homi-
cide, semi-intentional homicide, and homicide by negligence (Art.s 130-
132 MPLA); abortion (Art. 135); and the infliction of intentional and
semi-intential wounds and wounds by mistake (Art.s 139-141).

Retribution (gisas, or literally ‘an eye for an eye’) is the penalty stipu-
lated for causing intentional wounds. Article 29, however, sets forth
precise conditions for retribution, namely that the two organs must be
similar in type, soundness, and size. There will be no retribution except
for a counterpart of the injured organ, and a sound organ cannot be ta-
ken for a defective one. Likewise, a whole organ can only be taken as re-
tribution for the loss of a whole organ, and part of an organ only for
the loss of a part.3®

No Islamic criminal law in the South

The provisions of the Criminal Act (1991) on hudud offences — drinking
alcohol and causing nuisance, dealing in alcohol, sale of carcasses, apos-
tasy (ridda), for causing intentional wounds (gisas), unlawful sexual in-
tercourse (zina), false accusation of unlawful sexual intercourse (qadhf),
armed robbery (hiraba), and theft (sariga) — are not applicable in the
Southern states of the Sudan.?”

Public Order Act

A more tangible enforcement of the regime’s view of Islamic values
than the Criminal Act of 1991 was, and still is, for many citizens the
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public order acts of individual governorates. The governorate of
Khartoum’s ‘Khartoum Public Order Act’ of 1996, which was ‘intro-
duced to storm against society’s ‘immorality’ [...], to organise market
places and to control public appearances’ is particularly illustrative.>® In
addition to the relevant articles of the Criminal Act of 1991 on alcohol
consumption, prostitution, obscene acts, and public morality, all of
which were enforced from the time of their promulgation, Bashir is-
sued complementary directives in November 1991 imposing Islamic
dress in all government offices, schools, and universities (Sudanow
1992: 26-27). The Khartoum Public Order Act of 1996 went even
further in controlling public space, adding new offences such as ‘dan-
cing between men and women’, ‘private parties’ without permission, or
‘singing of trivial songs’ during a party. It further mandated gender se-
paration in public transportation’® and banned men from working in
the hairdressing business. Contraventions against the Public Order Act
and relevant articles under the Criminal Act (especially alcohol offences)
are tried by Public Order Courts. Their rulings are carried out on the
spot. To allow the accused to prepare a defence is not a requirement in
Public Order Courts, neither is the right to legal assistance provided for
(SIHA 2009: 14). In 2002, the Public Order Act was repealed and sup-
planted by a ‘Security of the Society Law’. In 2009, this Security of the
Society Law continued to be applied in Khartoum State.*®

5.8 Economic law
Islamic finance

Islamic finance, closely linked to the establishment of Islamic banks,
did not make its appearance in the Sudan before the late seventies. The
first bank to apply Islamic principles was the Faisal Islamic Bank of
Sudan (FIBS), which was established by a special act of parliament in
19777 granting it extensive tax concessions and freedom to transfer for-
eign currency. It began operating in 19778 and proved to be a consider-
able success. A net profit of 1 million Sudanese Pounds in 1979 rose to
21 million Sudanese Pounds in 1982, enabling the bank to pay to their
shareholders 25 per cent return on their investment. Next to practising
interest-free banking, the FIBS statutes stipulated that 1o per cent of
net profits were to be distributed to the poor as zakat (Stiansen 2004a:
156-159).

The unprecedented success of the FIBS led to the establishment of
other Islamic banks, some of which had close links with the main poli-
tical groups.*’ Only the Umma Party did not run its own bank. The
Muslim Brotherhood, who already had close links to the Tadamon
Islamic Bank, managed in the early eighties to take over all important
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management positions of the FIBS. Audits of the Bank of Sudan dis-
closed that loans in many Islamic banks were given preferentially to
members of the respective political group to which the bank had links.
This had led to a very high default rate on such loans (Stiansen 2004a:

159).

In 1983 and 1984, the Civil Procedure Act, the Civil Transaction Act,
and circulars from the Bank of Sudan gradually abolished interest-based
bank lending and as of December 1984, Islamic forms of contracts such
as musharaka, murabaha, and mudaraba** were introduced. Interest-
bearing accounts were changed to comply with the new rules.
Enforcement of the ban on interest, however, was lax, and in 1986 the
new democratic government under Sadiq al-Mahdi re-introduced a
choice between banking based on interest and non-interest banking by
allowing compensatory rates on loans and the payment of compensatory
rates on deposits (Stiansen 2002: 43, 53). The government led by Sadiq
al-Mahdi did not, however, change the existing legislation on interest.

After the 1989 Islamist coup these compensatory rates were abol-
ished and the streamlining of Islamic financial contracts gained mo-
mentum. Special attention was given to murabaha contracts, which un-
til at least the late nineties were the dominant financial contract, used
in as much as possibly 8o per cent of all financial transactions
(Stiansen 2004b: 83). Murabaha contracts in theory consist of a sale
agreement in which the bank buys a commodity on behalf of a custo-
mer. The latter pays when the good is delivered or after delivery on the
basis of an agreed schedule. The profit margin charged by the bank is
not considered to be interest because it cannot be changed, i.e. in-
creased, even if the customer fails to pay after having received the com-
modity. The bank necessarily has to take physical possession of the
commodity before it is handed out to the customer. Until the mid-nine-
ties, however, murabaha contracts were little more than camouflaged in-
terest-based transactions that minimised the risks for the banks. Thus,
banks asked for down-payments, letters of guarantee, liens on real es-
tate, or mortgage loans equivalent to the amount of the murabaha con-
tract. The banks normally did not see the commodities bought for cli-
ents (Stiansen 2004b: 83). In 1993, a fatwa issued by the Bank of
Sudan’s Shari’a Council established criteria for murabaha contracts that
would ensure their legality and also bring them closer to the spirit of
the shari’a. But it took until 1995 before a tighter supervision by the
Bank of Sudan led to an enforcement of the new rules.

The Sudan’s experience with Islamic finance is paradoxical.
Economically speaking, the experiment has been a failure; the financial
sector is extremely weak. The IMF estimated in 1998/1999 that 18-19
per cent of bank loans had to be categorised as ‘non-performing’.
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Reasons for this weakness include factors external to Islamic finance
such as high inflation rates, worsening terms of trade due to declining
agricultural production, and the war in the South. Yet, factors inherent
to the experience of Islamic finance in the Sudan, often in conjunction
with a lack of political control, also contributed to the low performance
of Islamic finance. Thus, the Bank of Sudan did little to supervise
banks and curb fraud and corruption in connection with lending prac-
tises. Only in the late nineties did it introduce restrictions on loans to
the higher management of banks and a ban on additional loans to al-
ready indebted customers (Stiansen 2004a: 164). Further, banks suf-
fered from high default rates in agricultural finance, especially with re-
gard to advance contracts (salam). In years of bad harvest, farmers saw
themselves incapable of delivering what they had sold to the bank
through such contracts. If no agreement with the bank could be
reached, many farmers resorted to not harvesting at all. A breach of
contract by farmers under such circumstances was accepted by the
Sudanese government, but led to losses for banks of up to 50 per cent
in agricultural investments (ibid).

In political terms, however, the introduction, application, and further
development of a wide range of tools of Islamic finance has been a suc-
cess. Sudanese banking laws until 2005 were based entirely on the
Qur’an and Sunna, with convential, interest-based financial tools elimi-
nated from the system. Despite these precautions, strong vestiges of in-
terest-based financial techniques survived at least until the mid-nine-
ties.*> A further advantage for the regime, and closely connected to the
application of Islamic finance, is the transfer of wealth to groups closely
associated with the regime (Stiansen 2004a: 165).

The Comprehensive Peace Agreement 2005 alongside the Interim
National Constitution, however, has changed the legal framework and
context of finance in the Sudan. In fact Article 201(2) of the Interim
Constitution provides for the establishment of a dual banking system
consisting of an Islamic banking system in the North and a conven-
tional banking system in Southern Sudan. The Central Bank shall be re-
sponsible for the use and development of both sets of banking instru-
ments, the Islamic one and the conventional one (Art. 202(1)). The
Bank of Southern Sudan, as a branch of the Central Bank of Sudan,
provides, inter alia, conventional banking services (Art. 201(3)) to
Southern Sudan. Likewise, the Central Bank of Sudan implements its
monetary policy through an Islamic financing window in Northern
Sudan and, managed by the Bank of Southern Sudan, through a con-
ventional window in Southern Sudan (Art. 202(1)(a-b)).
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Zakat

A national system of voluntary donations of wealthy Sudanese and com-
panies was first institutionalised in 1980. With the application of the
Zakat and Taxation Act in September 1984, however, zakat lost its char-
acter as a religious alms tax and took on instead the form of another tax
within the existing taxation system. A Chamber of Zakat (diwan al-za-
kat) under the supervision of the president was created, but the col-
lected sums were not managed on separate zakat accounts. Rather, they
entered the very state budget they were intended to support. After the
downfall of Numeiri in 1986, a new law on zakat made the zakat ad-
ministration autonomous. From now on the collected sums were mana-
ged separately from the public treasury. The state, however, continued
to supervise the use of zakat through the Ministry of Social Affairs. The
last legislation on zakat was a presidential decree in 2001 which reorga-
nised its collection on the national and regional levels (Converset &
Binois 2006: 41-44).

Originally zakat was also levied on the salaries of all Sudanese citi-
zens. However, due to a large amount of unregistered employment and
a lack of control, this system became unmanageable. Today, unofficial
zakat, i.e. voluntary zakat given by individuals, is not paid to the state,
but is normally distributed within the families and relatives of the dona-
tors (Converset & Binois 20006: 45). In contrast, official zakat is levied
on all commercial companies, farms, cattle-breeding and dairy opera-
tions, poultry farms, fisheries, and more. The proceeds are distributed
in kind (cereals, flour, sugar, dates, lentils, etc.) to local institutions,
such as hospitals, orphanages or qur’anic schools or in cash in the form
of subventions or salaries paid especially to social or health institutions
(Converset & Binois 20006: 53).

Some authors claimed in the mid-nineties that the funds levied were
being partially re-funnelled into the Islamisation programme, the war
in the South, efforts to proselytise prisoners of war, and possibly even
used to the personal benefit of high-ranking government supporters
(Lauro & Samuelson 1996: 9). Criticism has not fallen silent in more
recent times. In particular, critics express concern with maladministra-
tion of the collected money, lavish spending on cars and buildings, and
the sumptuous lifestyle of parts of the zakat management and person-
nel (Converset & Binois 2006: 42).

5.9 Human rights obligations

The Sudan is party to a number of international human rights treaties,
including the International Covenant on Economic, Social, and Cultural
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Rights (ICESCR), the Covenant on Civil and Political Rights (ICCPR),
the Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), and the Convention on the Rights of the
Child (CRC). Further, the Sudan is party to the Convention on the
Prevention and Punishment of the Crime of Genocide, the Slavery
Convention, and the Convention relating to the Status of Refugees. The
Sudan is also party to the International Convention on the Suppression
and Punishment of the Crime of Apartheid and the African Charter on
Human and Peoples’ Rights. The Sudan has signed, but not yet ratified,
the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT). The Sudan is not a party to
the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW). With regard to the CAT and CEDAW, the
government argues that some of the articles in the two conventions do
not comply with the principles of shari’a. In January 2001, President
Bashir reportedly said that the Sudan would not sign CEDAW because
it was held to contradict Sudanese family values. As of early 2010, the
Sudan still had not become party to the two conventions.*4

Immediately after the 1989 coup, the Bashir regime suspended the
1985 Transitional Constitution and ruled by constitutional decrees en-
acted by the Revolutionary Command Council (RCC). In relation to this,
the Sudan’s initial report (1991) to the U.N. Human Rights Committee
lodged a derogation concerning its obligations under the ICCPR:

It became expedient to proclaim a state of emergency with the
inevitable derogation from Sudan’s obligations under the
Covenant on Civil and Political Rights [...] With the achievement
of more progress in the peace process and the establishment of
the political system, that state of emergency will be naturally
lifted and the derogation from Sudan’s obligations under the
Covenant will be terminated forthwith.

Since that 1991 report, first in 1998, and then in 2005, new constitu-
tions have been enacted, the first of which, in turn, has been partially
suspended due to the imposition of emergency law in 1999. It is un-
clear whether with the lifting of the state of emergency in 2005 in most
of the Sudan the above derogations have become groundless.

Legal contradictions between the shari’a and human rights in national and
international law

The INC of 2005 (see 5.5) does not mention international human rights
as a source of legislation. Article 27 states that ‘all rights and freedoms
enshrined in international human rights treaties, covenants and
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instruments ratified by the Republic of the Sudan shall be an integral
part of the Bill of Rights (i.e. the INC). It is, however, not clear that
these international human rights treaties and conventions enjoy the
same legal recognition as other articles of the constitution, nor does the
INC explicitly mention that these treaties and conventions are enforc-
able in Sudanese courts.®

In fact, in many instances the INC subjects itself to ‘prescribed laws’,
thus inverting the usual practise of the hierarchy of norms.*® To date,
little progress has been made concerning the adjustment of statutory
laws in order to make them compliant with the Interim National
Constitution and international human rights conventions to which the
Sudan is party.#’

Thus, Sudanese criminal legislation is clearly in conflict with the
country’s commitments under Article 7 of the ICCPR, banning torture,
cruel, inhuman, and degrading treatment. Especially shari“a-based pun-
ishments such as flogging, stoning, crucifixion, and amputation as sti-
pulated in the 1991 Penal Code plainly contradict the ICCPR. While I
could not find any trace of an execution of stoning, the punishment of
flogging is imposed and executed on a regular basis. While Article 14(5)
of the ICCPR guarantees the right of appeal, sentences to flogging in
accordance with the Security of the Society Law are in practice carried
out instantaneously, and without counsel. The Criminal Act (CA) 1991
allows in cases concerning the hudud and gisas the death penalty for in-
dividuals below the age of 18, while the ICCPR and the CRC both pro-
hibit death sentences against offenders who have not yet reached the le-
gal age of maturity. The hadd offence of apostasy and its respective pun-
ishment constitute a violation of Article 18(x) of the ICCPR, which
guarantees freedom of thought, conscience, and religion. It is also dis-
criminatory in its differential treatment of adherents of the different
faiths.

Important shari’a-based stipulations of the CA do not exempt non-
Muslims in the northern governorates. Thus, Article 168(1) on armed
robbery (hiraba) provides for the death penalty and/or crucifixion for
Muslims and non-Muslims alike. Similarly, Article 171(1) punishes capi-
tal theft (sariga) with amputation of the right hand, irrespective of the
faith of the offender. It goes without saying that cruel corporal punish-
ments as such constitute a human rights violation, no matter whether
the person sentenced is Muslim or not. In practice non-Muslims in the
North are frequently victims of shari’a-based legislation on alcohol-re-
lated offences. Thus, the majority of prisoners in the Omdurman
Women’s Prison were imprisoned for alcohol-related offences. More re-
cently, the Sudanese government seems to have taken measures to recti-
fy this situation.*®



220 OLAF KONDGEN

While the Sudan has not yet signed CEDAW, it is important to men-
tion that the Muslim Personal Law Act 1991 is in contradiction with
Article 16 of CEDAW, which calls for equal rights of men and women
with regard to their rights to enter a marriage out of their free will and
equal rights with regard to its dissolution, and with regard to equal
rights and responsibilities as parents and concerning guardianship
(Tennessen & Roald 2007: 27-29). CEDAW also calls on state parties to
accord women equality with men before the law (Art. 15). This provision
is in clear contradiction with the reduced status of female witnesses in
the Sudanese Evidence Act 1993.

Apart from contradictions between the Sudan’s obligations under the
ICCPR and other human rights covenants and its shari’a-based national
legislation, there are many examples of violations of the Sudan’s inter-
national obligations at a de facto level. In addition to the well-known
mass killings and mass rape in Dar Fur, one of the most blatant human
rights violations that has long persisted throughout the country is the
recurrent scourge of slavery. Banned by both the ICCPR (Art. 8) and
the Slavery Convention, it has nevertheless continued to be practised
with impunity (Lobban 2001 and Darfur Consortium 2009).

5.10 Conclusions

Diversity of legal systems that influenced the Sudan

As this study demonstrates, the Sudanese legal system has been shaped
and influenced by a variety of sources since the nineteenth century: by
Ottoman-Egyptian law in the nineteenth century, by common law from
the beginning of the condominium rule in 1898, by jurisdiction and
laws either influenced by or based on the shari’a throughout the history
of Islamic Sudan, by modern Egyptian civil law since the early 197o0s,
by customary law during the entire history of the Sudan, and by the di-
verse family laws of different denominations. While the different ingre-
dients have occupied different spaces at different times, certain tenden-
cies can be filtered out for the post-colonial period.

The camp advocating for Egyptianisation of the legal system can
claim victory for the important field of civil law. After the failed intro-
duction of a slightly modified version of Egyptian civil law in 1971, a
second attempt in 1984 was successful. The Sudan has, thus, joined the
large group of Arab states that have adopted Egyptian civil law.4°

Further, the Sudanese legislation has to some extent since 1983 gone
through an accelerated process of Islamisation. For more than twenty
years, two autocratic regimes have expanded the influence of the shari’a
to the detriment of Sudanese legal tradition and customary law. The
shari’a has importantly influenced criminal legislation, banking laws,
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taxation laws (zakat), the 1998 and 2005 constitutions, and, as in most
Muslim countries, family and inheritance laws for Muslims.>°

However, with regard to the actual implementation of the hudud it
has been noted that ‘the new legislators seemed rather keen to give an
impression of moderate and considerate application as opposed to the
cavalier deployment that characterised the 1983 experiment’ (Sidahmed
1997: 220). Even though no precise statistics for the number of ston-
ings, crucifixions, floggings, and limb amputations inflicted between
1989 and 2008 is available, a synopsis of the relevant human rights re-
ports since 1989 corroborates Sidahmed’s assumption. Enhancing the
regime’s legitimacy and drawing a boundary ‘within which the regime
accommodates or excludes other political forces’ (Sidahmed 1997: 222),
the shari’a — well embedded in a multitude of Islamisation measures —
has ostensibly fulfilled the regime’s need for Islamic symbolism.

At present, the Sudan possesses a legal system that is characterised
by a high degree of legal pluralism. The heritage of the common law is,
despite the ups and downs of twenty years of Islamisation efforts, still
clearly visible in two important aspects: first of all, certain laws of the
time of the condominium are still valid, and, secondly, more recent leg-
islation can be traced back to the condominium in terms of organisa-
tion and wording. Most significantly, despite efforts of the Bashir gov-
ernment to marginalise it, customary law is still of major importance in
the rural areas of the Sudan. It is estimated that as much as 8o per cent
of all cases in the Sudan are judged in accordance with customary law.>*

Resistance in the North and in the South

The Islamised legislation, introduced by former President Numeiri and
reinforced by the current President Umar al-Bashir continues to be ob-
jected to by the non-Muslim minority living predominantly in Southern
Sudan and in and around the capital Khartoum. Fears of further
Islamisation and deep disagreement concerning the Sudanese religio-
political identity fuelled the armed rebellion in the South from 1983 to
2005. Compromises over shari’a legislation as negotiated in the 2004
Naivasha peace protocol and stipulated in the Interim National
Constitution are a step in the right direction. However, underlying,
more complex questions such as the nature of a future constitution,
which must include acceptable formulas on democracy, the rule of law,
and Sudanese identity, will have to be tackled first.

It can be safely assumed that there is important opposition to the cur-
rent variant of Islamised legislation in the North as well. It was not
without reason that the major thrust for the Islamisation of the legal
system came from rather unpopular autocratic regimes. However, dur-
ing the short-lived democratic interludes (1964-1969 and 1985-1989),
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the traditional sectarian parties have neither managed to present a vi-
able constitution nor have they translated their own calls for a shari’a-
based legislation into lasting concepts, simultaneously acceptable to the
Muslim majority and reassuring the non-Muslim minority at the same
time.

Contradictions with human rights conventions

The Islamisation programme has also led to serious contradictions be-
tween the Sudan’s obligations under international human rights cove-
nants and its national shari‘a-based legislation. Sudanese government
officials have forwarded arguments to counter criticism. At a base level,
they maintain that international human rights legislation, such as the
ICCPR, forms an integral part of the Sudan’s national legislation and
can be invoked before national courts within the Sudan.>®> Another pop-
ular argument is that ‘the rights of the individual [i.e. in an Islamic so-
ciety] should not prejudice the rights of the community or its public in-
terest’. In other words, the rights of the Muslim community supersede
the rights of the individual, irrespective of international treaties.
Further to this point, President Bashir has excluded the Sudan’s future
adherence to CEDAW, claiming that it contradicts Sudanese family
values.

It is indeed the case that the Sudan’s Islamisation programme, facili-
tated by emergency laws, has led to a multitude of human rights viola-
tions, stemming, among other motives, from a profound disregard of
the Bashir regime for the rights of religious minorities, women, non-
Arab Muslims, and those professing views of Islam differing from the
official Sudanese regime position. Many of the Sudan’s human rights
violations, however, have no relation whatsoever to shari’a. They must,
rather, be attributed to the regime’s efforts to stay in power at all costs.
Islam, in this context, only serves as one instrument among many
others, to attain this goal (Béckenférde 2008: 88).

Perspectives for the future

The January 2005 Comprehensive Peace Agreement (CPA) between the
Sudanese government and the SPLM was supposed to lead to important
reforms of the legal system. A new constitution is a key issue on the
agenda. Apart from some limited changes, the CPA has, however, not
yet led to a substantial revision of criminal legislation. Rather, the gov-
ernment stalled any legal reform that could be construed either by its
opponents or by its followers as a gradual retreat from its pro-shari‘a
positions. The CPA, as much as it has been welcomed by the interna-
tional community, represents a piecemeal approach. In order to achieve
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a lasting peace in the whole of the Sudan, the regime needs to come to
terms with its opponents in Dar Fur, in Eastern Sudan and abroad as
well. Only then can legal reforms be expected that take into account the
interests of secular Muslims and non-Muslim minorities.

For the time being, several committees concerned with elaborating le-
gal reforms have been set up. Thus, the National Constitutional Review
Commission (NCRC), provided for by the CPA and composed of mem-
bers from several political parties, has identified over sixty laws in con-
tradiction with international human rights standards. It is currently
working on certain priority areas such as arrest procedures, rape legisla-
tion, evidence laws, and immunity.® In 2006 already, the Legislative
Standing Committee of the National Assembly (Majlis Watani) had
singled out twelve laws for priority areas of reform, including among
others the Criminal Act, the Criminal Procedure Act, and the Evidence
Act. Other steps were the adoption of a National Action Plan on
Combating Violence against Women in 2005 and a new Armed Forces
Act (2007), which recognises rape committed in war as an international
crime. In 2009 international crimes, such as crimes against humanity,
genocide and war crimes, were incorporated in the Criminal Code.
Observers, however, are doubting ‘whether these changes can result in
effective application’ (REDRESS 2009: 37-38). The same observers have
pointed out that the law reform process since the signing of the CPA
has been hampered by a lack of transparency, delays, and ‘the lack of
mechanisms that ensure the conformity of reformed legislation with
the provisions of the INC and the CPA’ (REDRESS 2009: V).

In a nutshell, in the beginning of 2010 the Sudan’s outlook is rather
bleak. The implementation of the Comprehensive Peace Agreement has
been obstructed by the North from the beginning. But not only the
CPA, also the Darfur Peace Agreement and the East Sudan Peace
Agreement lack proper implementation. With less than a year to go un-
til the referendum on the South’s self-determination, the referendum
will most likely end in a decision in favour of the South’s separation.
Given the profound lack of trust between both sides a return to the
North-South war is looming (International Crisis Group 2009: 1). What
these developments will mean for the space the shari’a occupies in the
legal system of the Sudan remains to be seen. If indeed a new civil war
between the North and the South breaks out, guarantees for non-
Muslims given under the INC will become meaningless. Should both
sides manage to disentangle peacefully, an important source of pressure
against sharia application would disappear. In either case, the shari’a is
likely to hold its ground in the legal system of the Sudan.
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Notes

1 The author wishes to thank Prof. Abdullahi Ahmad An-Na'im, Dr Hamouda
Fathelrahman, and Noah Salomon for reading and commenting on this article. He
also thanks Julie Chadbourne for her meticulous proofreading. Olaf Kéndgen holds
an M.A. in Islamic Studies from the Free University of Berlin and is currently prepar-
ing a Ph.D. dissertation on Islamic criminal law in the Sudan (University of
Amsterdam).

2 Estimates of the number of Christians vary widely. Some sources claim that very suc-
cessful missionary activities have increased the percentage of Christians up to 20%
of the overall population.

3 As to the paucity of studies of this era, see Bleuchot 1994: 161-185 and Kéndgen
1992: 15.

4 The Malikite madhhab was the traditional school in the Sudan until the introduction
of the Hanafite school.

5  See also the revealing dialogue between Hasan al-Turabi and Phillip Abbas Gobosh
in An-Na'im 1985: 329.

6 A small minority, however, preferred to break off and establish their own organisa-
tion. This splinter group called itself ‘the Muslim Brotherhood’, while the majority
faction was organised as the National Islamic Front under their political leader
Hasan al-Turabi.

7 In 1983 alone, around 640,000 refugees from Ethiopia, Uganda, and Chad entered
the Sudan. See also Abd al-Rahim 1989: 284.

8 Warburg 2003: 187 maintains that Numeiri dismissed al-Turabi ‘so that he would not
claim the credit for the Islamic laws’.

9 The 1983 Penal Code stipulated hadd punishments for crimes similar to hadd of-
fences, but not covered by traditional definitions (Kéndgen 1992: 42-44).

10 During a prison term in 1946-1948, Taha had developed his own legal theory, propa-
gating a liberal version of the shari’a, adapted to the needs of modern society. Based
on his teachings, the Republican Brothers, who had never participated in elections as
a political party, called for a democratic state with equal rights for Muslims and non-
Muslims and for both men and women. On the juridical aspects of the Taha case see
An-Na’im 1986. On Taha and his weltanschauung see Rogalski 1990: 59-121.

11 See discussion in e.g. ‘Mahmoud Taha — Sudan's new martyr?’, Middle East, February
1987.

12 See Sudan Monitor, December 1990, Vol. 1, issue 6.

13 However, the elections were a setback for the DUP who gained only 63 seats instead
of the 101 seats it had won in 1968. The Umma, in contrast, went up from 72 seats
(1968) to 100 seats. See also Kok 1995: 43-49.

14 Altogether, 48 seats remained unoccupied as a result of the war (Kok 1991: 45).

15 See e.g the 1989 article ‘Les Chrétiens et la Législation sur la Sharfa au Soudar, in
Islam et Societés au Sud du Sahara 3.

16 Flogging, used rather summarily under the September laws, had been limited to
hadd oftences.

17 In an interview with al-Turabi's son Sadiq Hasan al-Turabi, it was confirmed that the
imprisonment of his father was meant to cover up his involvement in the coup.
Personal communication with Sadiq Hasan al-Turabi, dated 10 June 2004.

18 This information was confirmed in an interview with a lawyer at the Institute of
Training and Legal Reform in Khartoum on 8 June 2004. However, according to the
same source, three women were shortlisted for positions as judges in June 2004.

19 See BBC News online, ‘Sudan strongman Turabi arrested’, dated 21 February 20071;
See BBC News online, ‘Sudan Islamist leader released’, dated 13 October 2003.
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See http://www.reliefweb.int/library/documents/2005/govsud-sud-16mar.pdf.

The Heidelberg-based Max Planck Institute for Comparative Public Law and
International Law (MPI) originally helped to prepare a constitutional framework for
the content of the six separate peace protocols. However, the MPI ‘Draft
Constitutional Framework for the Interim Period’ was not adopted by the Sudanese
government. Subsequently, the Sudanese government, against the wishes of the
SPLM, excluded the MPI from the process and instead relied on their own legal ex-
perts. See http://www.qantara.de/webcom/show_article.php/_c-476/_nr-593/i.html.
The MPI’s draft is downloadable on its website.

See http://www.cushcommunity.org/constitution.pdf.

For the full text of the Interim Constitution 2005 see the website of the Max Planck
Institute: http://www.mpil.de/shared/data/pdf/inc_official_electronic_version.pdf.

The hanging of Taha in 1985 is to my knowledge until today the only known execu-
tion in the Sudan on the grounds of apostasy.

Non-Muslim university graduates have difficulty finding government jobs. There is
an undeclared policy of Islamisation of public services in place, leading to non-
Muslims losing their jobs in the civil service, the judiciary, and other professions.
Christian secondary school students have not been allowed to finish their obligatory
military service because they attended church (U.S. Department of State 2003). This
is critical because students who do not complete their military service are not per-
mitted to study at universities. There are also recurrent reports of hadd punishments
being inflicted on Christians. Furthermore, while Muslims may proselytise among
non-Muslims, proselytisation among Muslims is de facto excluded, since apostasy of
Muslims is punishable by death.

The newly formed National Legislature, whose members were chosen in mid-2005,
has two chambers: the National Assembly (Majlis Watani), i.e. the Lower House and
the Council of States (Majlis Wilayat), the Upper House. The National Assembly con-
sists of 450 appointed members, representing the government, former rebels and
other oppositional political parties. The Council of States consists of 50 members.
These are indirectly elected by state legislatures.

For details on Dinka law see e.g. Makec 1986.

“idda: period after a divorce during which remarriage is prohibited in order to guar-
antee that the wife is not pregnant by her ex-husband.

After the downfall of Numeiri in 1985, none of the subsequent military and civilian
governments abolished the Islamised penal code, which was introduced in
September 1983. After long discussions and some cosmetic modifications (Kéndgen
1992: 61-72), the Ministry of Justice, with Hasan al-Turabi as minister and chief pub-
lic prosecutor at the time, finally submitted a new draft penal code in September
1988. The draft did not have majority support in parliament. However, the new
Bashir military Islamist regime that came to power a year later in 1989 drew signifi-
cantly from the 1988 draft law when it promulgated the Sudan Criminal Act in 1991.
For an in-depth comparison between hadd offences as defined in the Criminal Act
(1991) and traditional Islamic jurisprudence (figh) see Scholz 2000.

‘Dealing in alcohol' in the definition of Article 79, CA9gr includes storing, selling,
purchasing, transporting, and possessing with the intention of dealing therein with
others.

See cases of Mariam Muhammad ‘Abdallah (1985) and Amina Babikr Ahmad (1985),
published in Sudan Law Journal and Reports (SLJR) of the same year.

See e.g. cases of Mariam Muhammad Sulaiman (1989) and Kalthum “Ajabna (1992),
published in Sudan Law Journal and Reports of the same years. Compare analysis in
Sidahmed 2001.
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34 Interestingly, the concept of muhsan/non-muhsan, which is derived from Islamic
criminal law, is applied here to Sudanese citizens who live in areas exempted from
the application of the shari‘a.

35 For the somewhat contradictory legal situation as of 2005, see chapter s5.5
‘Constitutional Law’.

36 Compare also Articles 30-32: on multiple retribution; reasons for the remittance of
retribution; and on the relatives of the victim who are entitled to retribution.

37 These provisions, however, become applicable if the accused himself requests their
application or the legislative body concerned decides to the contrary. Compare
Criminal Act (1991), Art. 5(3).

38 Ratified in October 1996 by the Khartoum State Council as the Khartoum State
Public Order Act 1996 in its original form. The Khartoum State Public Order Act
was valid only in the Governorate of Khartoum. Similar laws were promulgated in
other governorates of the Sudan. See also STHA (2009): 9-I0.

39 During my visits in 2004 and 2009 I observed that this provision was not enforced
in Khartoum.

40 A case that found a lot of attention from Western media was the arrest of Lubna
Hussein, a well-known Sudanese journalist. She had been arrested in a restaurant
for wearing trousers, together with twelve other women. Hussein, however, was in-
dicted under Article 152 of the Criminal Code (1991), not under the Security of the
Society Law. See STHA 2009: 5-6.

41 In this formative phase of Islamic banking in the Sudan, before 1983, some of the
newly established banks called themselves ‘Islamic’ without offering interest-free
banking (Stiansen 2004a: 157).

42 For a discussion of Islamic financial contracts as applied in Sudan see Stiansen
2004b: 80-89.

43 It should be noted that the Sudanese government accepts interest-based foreign
loans.

44 For CEDAW see http://www.un.org/womenwatch/daw/cedaw/reports.htm#s, for
CAT see http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
9&chapter=4&lang=en.

45 The INC explicitly states that rights described in its Chapter II (“Guiding Principles
and Directives”) are “not by themselves enforceable in a court of law (art.22).” For a
detailed critique of the 2005 Interim National Constitution see ‘Observations on the
Transitional Constitution’, The Sudanese Human Rights Quarterly 20 (January 2000).

46 See for example the freedom of beliefs (Art. 38), the right to vote (Art. 41), and the
right to own property (Art. 42).

47 On the conflict between Sudanese criminal law and human rights see e.g. REDRESS
2008.

48 According to a government statement, around 8oo individuals convicted for alcohol-
related offences were released. See REDRESS 2008: 11.

49 For example, Jordan, Iraq, Syria, Algeria, Yemen, Kuwait, and others. See Kriiger
1997. Witness to the importance of Egyptian civil law for Sudanese jurists are
Khartoum’s book shops. Wherever legal literature is available, Egyptian commen-
taries abound.

50 This is to name the most important legislation of the present regime. It should be
noted that systematic research on the influence of Islamic law on the Sudanese legis-
lation from 1989 until present is lacking.

51 Interview with Supreme Court judge, Khartoum, on 6 June 2004.

52 International human rights law is indeed invoked by Sudanese attorneys before
Sudanese courts. See personal communication with Noah Salomon, University of
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Chicago, on 30 April 2004. I am, however, not aware whether these attempts were
successful.
53 For an assessment of current legal reform projects see REDRESS 2009.
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Abstract

This study examines the effect of religion on the national law in
Turkey from the time of the nineteenth century Ottoman State un-
til the present. The period of secularisation of the law, which be-
gan with the 1839 Tanzimat (Reorganisation), was largely com-
plete after the declaration of the Republic, at which time Ataturk
initiated a course of staunchly secular reforms, including the
abolishment of the constitutional clause that had previously iden-
tified the state’s religion as Islam. After the transition to a multi-
party regime in 1945 more liberal policies in the field of freedom
of religion and conscience were explored. Within the freer envir-
onment introduced by the Constitution of 1961, new opportu-
nities for the organisation and expression of Marxist and social
democratic party ideologies emerged, along with efforts of
groups to expand upon religious freedom. A loosening on the
tight state control of the strictly secular operations within the
country has been greatly facilitated by the E.U. membership ne-
gotiations and the adoption of the E.U. acquis communautaire.
Even in light of what appears to be increased calls for religiosity
over the last decades, however, Islam has had no effect on law,
no religious reference has been made in legal texts, and a secular
understanding of the organisation of the state has consistently
been executed since 1928. The main debate in Turkey is not
about Islamisation of the law, but rather about the expansion of
freedom of religion and conscience.
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The Republic of Turkey was created in 1923 out of the remnants of the
Ottoman Empire. According to the 2007 census Turkey’s population is close
to 71 million and is almost completely Muslim (99.8%). The remaining 0.2
per cent is mostly made up of Christian and Jewish communities. Turks are
by far the largest ethnic group in the country, with Kurds forming the most
significant community alongside Arab, Armenian, and Greek communities.
While Turkish is the official language of the country, Arabic, Kurdish,
Armenian, and Greek are also spoken.3

(Source: Bartleby 2010)

6.1 The period until 1920

The Ottoman Empire and its modernisation

Throughout the eighteenth century there had been protracted debate be-
tween the Ottoman governing class and the religious scholars (ulama)
on how to make the Ottoman regime more effective. Since the reign of
Selim I between 1512 and 1520, the Ottoman sultans had been without
doubt the most powerful Muslim rulers in the world. They ruled over
large parts of the Middle East, North Africa, and the Balkans and were
also the guardians of the three holiest cities of Islam, Mecca, Medina,
and Jerusalem. As a result ‘Sunnite orthodoxy and the shari’a (seriat),*
expounded by the ulama (learned men) of the Arab world, had become
important at the Ottoman court’ (Davison 1990: 9).

Confronted with the expansion of the European economic and mili-
tary spheres of influence in the seventeenth and eighteenth centuries,
the Ottoman leaders were divided into two camps. The conservatives fa-
voured a return to the laws of Silleyman (Sulaiman) I (1520-1566) and
resisted any reformist movement towards embracing the Judeo-
Christian European laws, concepts, and techniques. In contrast, refor-
mists called for the adoption of Western methods of military training,
organisation, and administration and for civil, economic, and educa-
tional changes as part of the necessary requirements of a modern state.
The conservatives pointed to the prescripts of orthodox Islam, stating
that state and religion are inseparable. The ruling elite, for its part, at-
tributed the weakening of the Empire to religious bigotry (Toprak 2003;:
120-121).

It would, however, be overly simplistic to claim that one camp advo-
cated the shari’a and the other the Western legal tradition. In fact, the
Ottoman legal system had already consisted of two different laws for
centuries:
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According to Tursun Bey, writing in the late fifteenth century,
the sultan could make regulations and enact laws entirely on his
own initiative (siyasa). These laws, independent of the seriat and
known as kanun, were based on rational and not religious prin-
ciples and were enacted primarily in the spheres of public and
administrative law (Inalcik 1989: 70).

The area left to the will (irade) of the Ottoman sultan was free from the
limitations of the shari’a. He could enact laws (kanun) in various forms
in accordance with — but outside the realm of — the shari’a on the basis
of his right to discretion and censure (takdir and tazir), as recognised
by the shari’a (Berkes 1998: 14). As Inalcik writes, ‘[w]ith the spread of
Turkish rule in the mid-eleventh century, the principle of kanun became
firmly established in Islamic legal practice, since, in Turkish tradition,
sovereignty and the establishment of a royal code of laws and tire were
intimately related. Furthermore, rulers did not wish to recognise any
limitation to their political authority’ (1989: 770). Schacht further ex-
pands on this notion, explaining that:

In fact the very first of these Ottoman kanun-names, that of
Sultan Mehmed II (1451-1481), repeatedly refers to Islamic law
and freely uses its concepts. It treats, among other matters
(Office of the Grand Vizier, court, ceremonial, financial ordi-
nances) penal law; it presupposes that hadd punishments are ob-
solete and replaces them by ta’zir, i.e. beating, and/or monetary
fines which are graded according to the economic position of
the culprit. In fact, these provisions go beyond merely supple-
menting the sharia by the siyasa of the ruler, and amount to
superseding it. The so-called kanun-name of Sileyman I, which
in its major parts seems to have been compiled previously under
Bayezid II (1481-1512), shows a considerable development along
these lines (1964: 91).

In line with these developments, the punishment of rejm (killing by
stoning of an adulterous woman) was first and last seen in the Ottoman
State in 1680 (Oztuna 1978: 200; Akyavas 1950). Sultan Mehmet IV,
who watched the execution of this punishment in Sultanahmet Square
(Gokeen 1989: 68), put an end to this punishment, stating, ‘[f]rom
now on, I do not want such disgrace in the Ottoman lands’ (Toprak
2003: 118).

After 1800, the reform-minded, who were in favour of modernisation
based on European models, began gaining ground relative to the con-
servatives. The Ottoman Empire could no longer defend itself against
the growing military power of Europe, nor ward off European
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commercial penetration. The realisation of this led Selim III (1789-
1807) to introduce the first programme of reforms, increase taxation,
establish the so-called New Order (Nizam-i Jedid), and establish a mod-
ern army and modern technical schools to train cadres for the new re-
gime. Selim’s reorganisation sparked protests from a conservative coali-
tion of certain military elites, religious leaders, and others who felt ad-
versely affected by the reforms. Selim was eventually deposed by
auxiliary conscripts in 1807. His successor, Mahmud II (1807-1839),
nevertheless continued the process of modernisation. He was helped in
this by the Grand Vizier Mustafa Reshit Pasha. For all reforms in the
aforementioned areas, an educational system was required to furnish
young Ottomans with the necessary knowledge. To this end, ‘liberal
schools’ were established based on educational principles different from
those prevailing in the rest of the Empire. From these schools there
emerged a new generation of reformers with a critical stance towards
the traditional (religious) institutions (Berkes 1998: 400-401).

In 1839, the regime proclaimed the ‘Noble Rescript’, a drastic pro-
gramme of reforms (the Hattr Serif of Giilhane) developed by Reshit
Pasha; this programme also became known as the ‘Reorganisation’
(Tanzimat). The year 1839 was therefore crucial in the process of mod-
ernisation and Westernisation of the Ottoman Empire. It marked the
start of four decades of major changes throughout the Empire. These
changes encompassed the reorganisation of the Ottoman state struc-
ture, of civil, territorial, and trade laws, and of the judiciary. The
Constitution of 1876 completed this reform process.

Several important steps had, however, already been taken prior to
1839. Mahmud II had already enacted a number of administrative re-
forms, and in 1838 he promulgated two criminal laws for civil servants.
In addition, towards the end of his reign, Mahmud II changed the orga-
nisation of the state by establishing a semi-legislative institution which
was called the ‘Supreme Council for Justice Regulations’ (Meclis-i Valay-
i Ahkam-i Adliye). This advisory organ had the task of preparing laws to
carry out proposed reforms. The council worked on the basis of proce-
dures adopted from Western parliamentary democracies. Twenty years
later, in 1858, a new advisory organ independent of the Supreme
Council was created; the Supreme Council of Reformation (Meclis-i Ali-i
Tanzimat), whose membership included ministers, ulama, and high-le-
vel civil servants. Its main function was to prepare legislative designs
and regulations, and it generally concerned itself with the principles of
the reform policy, while the Supreme Council from then on exclusively
focused on matters of administrative adjudication (Bozkurt 1996: 134-
137).

In 1861, the two organisations were united into one body called the
Council for Judicial Ordinances (Cevdet Pasa 1986 I: 36; II: 153). This
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council was, in turn, divided into three departments, according to the
principles of the separation of powers. The first department focused on
administrative matters, the second on the preparation of laws and regu-
lations, and the third on administrative adjudication (Ucok et al. 2002:
284). In 1868 the council was reorganised yet again. This time two judi-
cial authorities were created, a Supreme Civil Court and a Supreme
Administrative Court (the so-called Council of State). The former de-
partment functioned as the highest body of appeal for civil cases, and
the second became the first independent high administrative court
(Ugok et al. 2002: 284).

As a result of the 1839 Tanzimat (Reorganisation), several important
changes had already occurred in the field of criminal law. In 1840, a
new penal code was promulgated (Akagiindiiz 1986: 809). Because it
was already commonplace in the Ottoman state to punish offences that
were not recognised in Islamic law by using the sultan’s right as a pre-
Islamic ruler to promulgate laws (67f powers), there was little resistance
to this promulgation. It was the first criminal law in the Ottoman
Empire that applied equally to everyone. Article 1 of the first section of
the code formulated this principle as follows: ‘a shepherd in the moun-
tains and a vizier will be equal.” In this way, the Ottoman law put an
end to the traditional practice in which Muslims received only half the
punishment non-Muslims received for the commission of the same of-
fence. The principle of equality and the formulation of this article illu-
strated the influence of Western law (Bozkurt 1996: 98). In 1851, an-
other new secular penal code was introduced, which recognised for the
first time the possibility of bringing a public suit against an accused.
The new code created in 1858, which in actual fact was a translation of
the 1810 French Penal Code, abolished the traditional hadd crimes, for
which punishments are ordained by the Holy Qur'an or Sunnah
(shari’a), with the exception of the death penalty for apostasy. This code
remained in force until 1926.

Changes took place across a whole range of legal areas. For example, in
1858 a Land Code was introduced (Cevdet Pasa 1986 iv: 73-74), which
incorporated a number of Islamic laws into a national codification. In
addition, closer ties with the West necessitated the introduction of com-
mercial legislation. The first law in this area came in 1850 in the form
of a commercial code (Oriicii 1992: 45). This legal code was partially a
direct translation of the 1807 French Commercial Code (Velidoglu
1999: 196-197). It included provisions concerning the payment of inter-
est, despite the fact that the payment and collection of interest were pro-
hibited by the shari’a. As such, this legislation constituted a radical step
that was then left to the newly-established (1840) commercial courts to
implement (Shaw & Shaw 1977: 118).
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In 1861, a Code of Commercial Procedure was introduced based on
the French model; in 1863 the Maritime Commercial Code, which in-
corporated parts of French, Belgian, and Prussian law, was created; and,
in 1879, a Code of Criminal Procedure followed, the latter essentially
being a copy of the French Criminal Procedure Code of 1807.

Probably the most important legal reform of the nineteenth century
was the promulgation of a new civil code, the Mecelle. The first section
of the Mecelle was promulgated in 1868, and the code was completed in
1876. Ahmet Cevdet Pasa, a historian and jurist who lived from 1822
until 1895, wrote the biggest part of this grand piece of legislation. Ali
Pasa, the Grand Vizier, was an advocate of adopting parts of the French
Civil Code and making them the civil laws of the Ottoman Empire, as
had been done earlier in the case of the commercial code. Ahmet
Cevdet Pasa, however, insisted on following the Islamic tradition and as
such prepared a legal code firmly based on the shari’a (Lewis 1968:
122-123). Although the Mecelle only remained in force in Turkey until
1920, in other parts of the former Ottoman Empire it remained in use
for much longer. This codification proved also to have a significant in-
fluence on the Islamic world more generally, remaining in existence un-
til long after the code had been officially abolished following the estab-
lishment of the Turkish Republic.®

With regard to the Ottoman court system, a reform edict had come
into force in 1856 promising equality for all subjects. In order to live up
to the promises made to the Western powers, independent mixed courts
had already been established to hear civil and criminal cases involving
both Muslims and non-Muslim foreigners. In 1847, mixed courts were
established for criminal matters and in 1848 for commercial matters.
In 1856, a four-level secular court system was designed (Belgesay 1999:
215; Diistur 1872: 445) that culminated in the establishment of a secular
jurisdiction in 1869.

Two years later, in 1871, this new system came into force alongside
the shari’a courts and, in fact, reduced the authority and jurisdiction of
those shari’a courts (Shaw & Shaw 1977: 119). All matters except shari’a
were now within the competence of the secular (Nizamiye) courts.

The jurisdiction of the shari’a courts was limited to conflicts relating
to questions of personal status, family, and succession, subjects that the
courts had already handled prior to 1839 and 1871. There were, however,
frequent conflicts about jurisdiction between the two sets of courts that
ultimately led the Minister of Justice to declare a division of labour be-
tween the courts in a circular in 1877. Accordingly, marriage, divorce,
alimony, emancipation of slaves, analogy, blood-money (diyet), wills, and
succession were to be in the domain of the shari’a courts. Commercial
matters, penal matters, damages, and contract were to be dealt with by
the secular Nizamiye courts. Legal suits outside these areas were
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covered by shari’a jurisdiction, if the parties involved consented to this;
they were otherwise subject to Nizamiye jurisdiction. Whereas conflicts
between the competing courts continued for decades (Bozkurt 1996:
124-125), the national court system was further consolidated by the com-
ing into force of a Code of Civil Procedure in 1879, which created civil
as well as commercial courts established on a secular basis.

During the process of codification that followed the establishment of
the Supreme Council of Reformation (Meclis-i Ali-i Tanzimat), no legal
provisions for marriage were enacted. There were also no provisions in
the Mecelle concerning family law. According to the 1881 Population
Regulation, Muslims wishing to marry required permission from the
Islamic judge (kadi), and non-Muslims had to obtain permission from
their own religious heads. The first Ottoman regulation of family mat-
ters came in the form of the Family Code of 1917, which will be ex-
plained later in detail.

Thus, over the course of about 35 years, the complete modernisation
of the Ottoman law was realised. The ideology underlying this change
was based on nationalism and modernisation, and later also on consti-
tutionalism. Lapidus comments on this period as follows: “The moder-
nist point of view was first espoused by the Young Ottomans in the
1860s and 1870s. While committed to the principles of Islam, they
called upon the endangered Ottoman regime to transform itself into a
constitutional government’ (2002: 460). Through this transformation
they also promoted a new social morality and revived national culture.

A process of constitutional change was initiated by the issuance of
the Ottoman Code of Public Laws, a series started in 1865 (Shaw &
Shaw 1977: 119). In 1876, taking advantage of the Ottoman defeat by
Russia, the constitutionalists staged a coup that brought Abdul Hamid
IT to power (1876-1908). Under the pressure of the constitutionalists,
Abdul Hamid accepted a new constitution. This first Ottoman constitu-
tion (of 1876) was inspired by the Belgian Constitution of 1832 and the
Prussian Constitution of 1850 and established a democratic structure in
which the role of religious authorities was restricted. It also limited the
powers of the sultan, established a representative and decentralised ad-
ministration, and mandated equality for all religious groups.

The 1876 Constitution still declared Islam as the state religion and
set up the caliphate as a constitutional institution. As the Muslim
Caliph, the sultan was given the duty to protect and apply the rules of
the shari’a and to swear a religious oath accepting this responsibility.
The Sheikh ul-Islam (‘Seyhulislam’ in Turkish), who was the dignitary
responsible for all matters related to religious law, religious schools, etc.
and next in line after the Grand Vizier, was appointed by the sultan as a
member of the Council of Ministers. The Sheikh ul-Islam was charged
with ensuring harmony between the laws and the shari’a. To this end,
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he examined whether the laws conformed to Islamic jurisprudence
(figh) and the shari’a. But because the Sheikh ul-Islam belonged to the
Council of Ministers, he lost his power to issue authoritative legal deci-
sions (fatwas) independently. Likewise, his position within the Council
of Ministers gradually became less significant. The religious scholars
(ulama), who were incorporated into the civilian bureaucracy, also lost
their independence over time. As such, the bureaucratisation of the ula-
ma, a process that began under Mahmud II, had now reached its logical
conclusion (Tanér 2002: 267).

The Constitution of 1876 furthermore established a Parliament con-
sisting of two chambers: an elected Chamber of Deputies and a Senate
consisting of members of both Muslim and non-Muslim communities,
nominated by the sultan. On the various regional and local levels, ad-
ministrative councils were created consisting of the chief judge, the
chief finance officer, and the chief secretary; these functionaries were
joined by Muslim and non-Muslim representatives and religious leaders
from both the Muslim and non-Muslim communities (Lewis 1968:
388). These representative institutions restricted the monarchical and
theocratic character of the Ottoman system.

Neither the Constitution of 1876 nor the new parliament proved dur-
able; before long, the sultan suspended parliament and set up an
authoritarian and religiously conservative regime. As head of Islam,
Abdul Hamid claimed global authority over all Muslims (Lapidus 2002:
496-497). His regime would be the last of the centuries-old Ottoman
Empire.

In 1907, a Congress of the Young Turks established the Committee for
Union and Progress (CUP). Following a military coup, the CUP and the
army came into power together (Lapidus 2002: 497). They created a
parliamentary government and forced the sultan to reintroduce the
Constitution of 1876. This constitution, with the inclusion of a few
amendments, was then put into effect for the second time. As a reac-
tion to the pan-Islamic policies of Sultan Abdul Hamid II (1876-1908),
the Young Turks went from being Islamic modernists to being cham-
pions of secular constitutionalism (Lapidus 2002: 460).

Between 1913 and 1918, the CUP carried out a broad programme of
secularisation of schools, courts, and legislation. The government also
took its first steps towards the emancipation of women. In 1916, the
CUP government reduced the powers of the Sheikh ul-Islam by transfer-
ring jurisdiction over Muslim courts to the Ministry of Justice and the
control over Muslim colleges to the Ministry of Education.

In 1917, a new family code based on European principles was promul-
gated (Lapidus 2002: 498) in the form of a decree, but it remained in
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force in the Ottoman Empire for only a year and a half, though else-
where its lifespan proved longer.® Because all reforms in the Ottoman
Empire were decreed by the sultan, they had a substantial influence
and a modernising effect on other Muslim societies. Since the sultan
was also the Muslim Caliph, his edicts were accepted even if they de-
viated from orthodox Islamic practice.

The new family law also established unity in the court structure as
competences in the field of family law were removed from the
Religious Courts. In the drafting of the family code, the views of all
shari’a schools were taken into consideration, rather than just the
Hanafi School which was followed by the majority of Ottoman
Muslims. The code included separate provisions for Muslims,
Christians, and Jews. With the new code, marriage was accepted as a
contractual legal act that had to be registered by an authority appointed
by the state even though the contracting parties were left free to practise
whatever ritual or sacramental forms of marriage they wished (Berkes
1998: 417). Section 38 of the code was aimed at ending the practice of
polygamy, relying on a view held by the Hanbali School. According to
this section, a marriage contract contained a vow to the effect that the
man would not take a second wife and that if he were to do so the first
marriage would be deemed to have ended in divorce. As such, it effec-
tively introduced an indirect prohibition on ‘second’ (polygamous) mar-
riages (Aydin 1998: 314-318).

It was only with the 1926 Turkish Civil Code that unity was created
in this field, including for succession, which had until then been sub-
ject to shari’a rules. Even today there are separate shari’a succession
provisions that apply to individuals who died prior to 4 October 1926
and whose succession issues have not yet been settled.

6.2 The period from 1920 until 1965

The move toward a fully secular republic

The First World War ended in 1918, and on the 30™ of October of that
same year, a Turkish delegation signed an armistice with the Allies on
behalf of the Ottoman Empire. Allied troops occupied various districts
in Istanbul, as well as a number of Turkish provinces, strategic roads,
and railroads. The various Arab lands that had belonged to the Ottoman
Empire were already controlled by the Allied forces, and their imminent
independence was assured to them. On 21 December 1918, the
Ottoman Sultan Mehmet VI dismissed Parliament. Under the protec-
tion of British, French, and American warships, the Greeks invaded
Izmir by sea on 15 May 1919, after which they pushed eastwards into
the interior (Lewis 1968: 239-242).
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Four days after the Greek landing in izmir, Mustafa Kemal Pasa,
Inspector-General of the Ninth Army, landed in Samsun, on the coast
of the Black Sea, with orders from Istanbul to supervise the disbanding
of the remaining Ottoman forces. Instead, he immediately began orga-
nising a nationalist movement and raising an army (Lewis 1968: 242-
243). On 23 July 1919, a congress of delegates from the eastern pro-
vinces assembled in Erzurum and on 4 September an even more im-
portant congress was held in Sivas. The main political goals of these na-
tionalists were preserving the territorial integrity and national indepen-
dence of Turkey. Meanwhile, under the authority of the sultan new
elections were held in December 1919.

In 1920, a power struggle took place between the nationalist move-
ment led by Mustafa Kemal (later to be known as Atatiirk) and the fol-
lowers of the Sultan-Caliph’s forces. This conflict threatened to divide
the country: ‘It was unfortunate for Islam in Turkey that it came to be
intimately identified with the forces more concerned to retain their own
power, even by collaborating with Great Britain, the supporter of the
Greek invasion, than to save the country from partition’ (Lewis 1968:
234-274)”. The last Ottoman Parliament convened on 12 January 1920;
it adjourned its own sessions until 18 March, and on the 11™ of April
the sultan dissolved it entirely. That same day, Sheikh ul-Islam
Durrizade Abdullah Efendi, [...] issued a fetva [fatwa] declaring that the
killing of rebels, on the orders of the Caliph, was a religious duty [...]
(Lewis 1968: 252). Subsequently, the nationalist movement obtained a
counter-fatwa from the pro-nationalist miiftii of Ankara aimed at miti-
gating the effects of the earlier fatwa.

Law reforms in the Turkish Republic

On 23 April 1920, the Turkish Grand National Assembly (Tiirkiye Biiyiik
Millet Meclisi, TBBM) held its opening session in Ankara. This occasion
marked the beginning of a new era for the Turkish state, namely the
era of the secular republic. The basis of the policy of the new Turkish
state became laicism, not irreligion: the new regime was not out to de-
stroy Islam, but rather aimed at abrogating its political authority. The
power of religion and its exponents in political, social, and cultural af-
fairs would be put to an end and a limit would be set to matters of wor-
ship and belief (Lewis 1968: 412). To set an example, the TBBM, in the
same year, enacted a Law against High Treason aimed at preventing the
misuse of religion for political ends.

The Kemalist period of governance began with the 1921 Constitution,
which stipulated that ultimate sovereignty belonged to the Turkish peo-
ple. On 1 November 1922 the national assembly abolished the sultanate
(Decree No. 308/1922, dated 1-2 November).® In 1923, the Republican
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People’s Party (Cumhuriyet Halk Partisi, CHP) was created, with
Mustafa Kemal as its first president. Shortly afterwards, he was elected
President of the Turkish state. In 1924 the abolition of the caliphate
was implemented (see Law No. 431/1924)°. The Sultan-Caliph was sent
into exile. ‘Sovereignty belongs to the nation’ became the new slogan of
the Republic. The abolition of the sultanate and the caliphate ended a
period where a religious institution sat at the apex of the state and was,
therefore, a significant step on the path to secularism. The concept of
loyalty to the nation replaced the concept of submission to God, and
thus secularised the people’s identity and sense of belonging. Now that
the concept of national sovereignty had been incorporated into the con-
stitution and had moreover been implemented in practice, a new era in
which the position of the bourgeois class was significantly strengthened
dawned on the Turkish Republic.

Another law, also promulgated in 1924 (Law (Kanun) No. 429/1924),
abolished the position and office of the Sheikh ul-Islam, as well as the
Ministry of Religious Foundations. The latter was replaced by a small
Office of Religious Affairs. Religious foundations (Evkaf Miidiirliigii)
came under the direct authority of the Prime Minister. A large number
of the religious scholars (ulama) were sent into retirement and the re-
maining religious clerics became minor civil servants. The entire sys-
tem of religious schools was also dismantled, the mektep (school) and
the medrese (the special high school) being incorporated into a unified
system of national education under the direction of the Ministry of
Education (Shaw & Shaw 1977: 384-385).

The influence of Islam on the legal system, however, did not disap-
pear entirely. According to Law No. 364/1923 (dated 29 October), which
amended the 1921 Constitution, Islam was still recognised as the state
religion. In addition, the age-old duty of the ruler to carry out the appli-
cation of shari’a laws was initially formally upheld by the TBBM." And,
when delivering the oath of office, the president and the members of
Parliament still accepted the religious formula, the vallahi (oath in the
name of Allah (God)). Despite these formalities and official recognition
of a continued role for Islam, in 1924 shari’a courts were abolished.

In 1925, representatives of the three separate non-Muslim commu-
nities (Jews, Armenians, and Greeks) declared to the government in
Ankara that they were prepared to give up their rights to their own com-
munity laws. This was a very significant development (Tanér 2002: 225-
226). In addition to this, the Sufi-orders were declared illegal and closed
on the grounds of Law No. 677/1925." Another example of the seculari-
sation of social life was the ban on the wearing of the fez and other reli-
gious garments. The wearing of the fez was prohibited through a sepa-
rate law (Law No. 671/1925), and regulations were inserted into the pe-
nal code making the wearing of religious attributes in public
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punishable acts (Law No. 676/1925). Another law further specified that
certain garments, such as robes and tiirban of an imam or robes and
kippah of a rabbi, could not be worn (law of 13 December 1934). In addi-
tion, certain titles such as efendi, bey, and Pasa, could no longer be used,
and religious titles, such as haci, hafiz, hoca, and molla, were also abol-
ished. And finally, calendar and national holidays were revised to re-
move any connotations of non-secular association.

The principle of separation of religion from politics was further af-
firmed in the Penal Code of 1926, which laid down penalties for those
‘who, by misuse of religion, religious sentiments, or things that are reli-
giously considered as holy, in any way incite the people to action preju-
dicial to the security of the state, or form associations for this purpose
[...] Political associations on the basis of religion or religious sentiments
may not be formed’ (Art. 163). The same code also prescribed punish-
ments for religious leaders and preachers, who, in the course of their
functions, bring the administration, the laws, or executive action into
discredit (Art. 241), incite disobedience (Art. 242), or who conduct reli-
gious celebrations and processions outside recognised places of worship
(Art. 529).

On 4 October 1926, a new civil code, which also incorporated family
law based on the Swiss civil code, was enacted. This civil code replaced
the Mecelle, which was essentially based on the shari’a. The new law
abolished polygamy, made the sexes substantially equal in rights to di-
vorce, and required that divorce be subject to court rulings on specified
grounds rather than acting as a male prerogative. The regulation of
births, upbringing and custody of children, cultural education, mar-
riage, death, and inheritance were no longer the domain of the ulama
(Oriicii 1992: 51-52; Tandr 2002: 276): a marriage contract now had to
be concluded before an official marriage registrar; parents were respon-
sible for the religious education of children; and upon reaching major-
ity one had the freedom to choose one’s religion.

The influence of European law increased, as witnessed by the founda-
tions of many laws. The 1926 Law of Obligations was for example based
upon the Swiss Code, and the Turkish Commercial Law was predomi-
nantly German, but eclectically also based upon the French, Belgium,
and Swiss Commercial Codes. The Turkish Code of Civil Procedure was
adopted from the canton of Neuchatel (Oriicii 1992: 52).

The date 14 April 1928 is a significant moment in the process of
Turkish laicism. Section 2 of the 1924 Constitution, which said that
‘[t]he religion of the Turkish State is Islam’ and Section 16, citing ‘to ap-
ply the Shari’a Law’ among the duties of the Parliament, were removed
from the Constitution, and the oaths in parliament were secularised.
The reason given for this was that in the contemporary civilised world
it is generally accepted that the most progressive and developed type of
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state enabling the realisation of the national sovereignty is a laic and de-
mocratic republic. Also in 1928, a new Latin alphabet was introduced to
replace Arabic. The next measure was the purification of the Turkish
language, which was achieved through the removal of all Arabic and
Persian influences. And, in 1929, both Arabic and Persian were elimi-
nated from the school curricula.

This was a firm departure from the Arab culture and its religious
source. Religious teaching was removed from the curriculum of urban
primary schools in 1930 and from that of rural schools in 1939. In addi-
tion, foreign school programmes were no longer allowed to contain any
religious elements. The Constitution guaranteed women the right to
equality in education and employment, and in 1934 they were accorded
the right to vote in national elections. In 1935, the first female deputies
were elected to the Turkish Parliament.

In 1929, a new Turkish Penal Code was enacted based on the
German Penal Code, and in the same year the new Maritime
Commercial Code, also inspired by a German code, was accepted. The
Code of Bankruptcy was adopted from the Swiss Federal Code. In 1935,
all Turks were required to take surnames in the Western fashion. In the
1940s, ‘Village Institutes’ (Koy Enstitiileri) carried the laicist world view
to rural areas.

While the Kemalist reforms did indeed restrict the public role of reli-
gion, they did not try to change the content of religion except for the
call to prayer (ezan), which as from January 1932 sounded from the
minarets in Turkish. A purely Turkish version of the call was prepared
by the Linguistics Society and published by the Office of Religious
Affairs (Lewis 1968: 416; Tandr 2002: 276-277). Some reforms, how-
ever, did have a clear role in constraining the freedom of religion.
Examples of this include: the Law of 1935, which classified mosques
and mescit (masjids) and allowed some of them to be used for non-reli-
gious purposes'®; restrictive regulations on pilgrimages; and the disso-
lution of religious Sufi associations (tarikat, pl. tarigas), the impounding
of their assets, the closing of their convents and sanctuaries, and prohi-
bition on their prayer meetings and ceremonies. At times, Article 163
of the Penal Code was used in order to ban and disperse religious meet-
ings (Tanor 2002: 276-277).

Thus, in the 1920s and 1930s Islam was ‘de-established’ and de-
prived of its role in public life. The ordinary symbols of Turkish attach-
ment to traditional culture were replaced by new legal, linguistic, and
other signs of modern identity (Lapidus 2002: 502-503). Nonetheless,
Islam remained ‘deeply rooted in the minds and hearts of the people’
(Rosenthal 1965: 61).

On 10 November 1938, Mustafa Kemal Atatiirk, the founder of mod-
ern Turkey, died. Ismet inénii was elected as the second President of
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the Turkish Republic. From 1938 to 1945, the Republican People’s Party
(CHP) was the only political party. It acted in a rather totalitarian man-
ner and maintained its strict laicist policies towards religion. There was
no democratic opposition. However, the CHP-run government per-
mitted the reintroduction of military imams into the army as early as
1941 (Ahmad 1977: 364). In 1949, religious education was reintroduced
into schools. This consisted of two hours of instruction on Saturday
afternoons, but was restricted to those children whose parents had ex-
plicitly requested such education. In this way, the state retained control
over religion and religious institutions.

Transition to a multi-party regime

In 1945, Turkey introduced a multi-party regime. The Democratic Party
was established from within the CHP in 1946. The new democratic dis-
pensation gave much more freedom of expression to various groups, in-
cluding religious leaders. At this time, the competition for votes forced
the CHP and the opposition parties to reconsider their policies concern-
ing Islam. The first thing the Democratic Party did after coming to
power (1950-1960) was to amend the Penal Code (§ 526), which from
1932 onwards had forbidden the call to prayer in any language other
than Turkish. On 5 July, the ban on religious radio programmes was
abolished, and radio stations immediately resumed broadcasting read-
ings from the Qur’an. In October 1950, religious lessons in schools be-
came compulsory for the fourth and fifth grades of primary school, un-
less parents indicated that they did not desire such education for their
children. For the other grades and levels of schools, religious instruc-
tion remained optional (Lewis 1968: 418; Ahmad 1977: 365).

In 1951, however, a series of court cases were brought against Islamic
reactionaries and against Islamic publications. On 25 July 1951, a bill on
Atatiirk came into force, giving the government powers to deal with
those who challenged the Atatiirk reforms. In July 1953, the Law to
Protect the Freedom of Conscience was passed to prevent religion from
being used for political purposes (Ahmad 1977: 369). This law corre-
sponds to the provisions of the Penal Code of 1926 whereby it was con-
sidered a crime to ‘establish, organise or administer associations with
the aim of adapting the fundamentals of state order to religious rules
and beliefs, contrary to secularism, or to affiliate with or encourage
others to affiliate with these type of associations’ (Art.163). Both laws
aimed to protect secularism in the country and the Law to Protect the
Freedom of Conscience reinforced Article 163 of the Penal Code. After
1952, a number of political parties were banned. The authorities dis-
solved the Islamic Democratic Party (IDP) and subjected the party’s
founders to criminal investigation (Tunaya 1995: 742-744). In 1953, the
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Nation Party was temporarily closed on grounds that it was engaging in
subversive activities under the cloak of religion; on 277 January 1954, the
party was dissolved by court order.

The first military coup and a new constitution

In 1960, the Democratic Party government was overthrown by a mili-
tary coup. The army, which took control, represented the Westernised
elite and was aligned to bureaucrats and students, all of whom de-
fended the laic Kemalist policies. Their opponents were largely rural,
small-town business owners and Islamic interest groups. A major rea-
son for the coup was the dire economic situation. There was no ques-
tion of an Islamic resurgence threatening the reforms. In fact,
Kemalism had now brought about a generation of socio-economic
changes that had positively influenced a significant minority in Turkey
(Ahmad 1977: 373).

The army promulgated a new constitution, a parliamentary regime,
and a new economic policy (Lapidus 2002: 506). The Constitution of
1961, which was adopted by the Constituent Assembly, confirmed the
laic character of the democratic, social Republic. This constitution for-
bade the use of religion for political purposes®, left all decisions regard-
ing the religious education of children to parental discretion', and left
the Office of Religious Affairs intact. In addition, the Constitution for-
mulated a special article designed to ‘[s]afeguard [...] the Reform Laws
which aim at raising Turkish society to the level of contemporary civili-
zation and at safeguarding the secular character of the Republic and
which were in effect on the date this constitution was adopted by popu-
lar vote [...]" (Art. 153). The laws in question were then enumerated.
Article 154 safeguarded the Office of Religious Affairs, stating that that
office ‘incorporated in the general administration, discharges the func-
tion prescribed by a special law’.

6.3 The period from 1965 until 1985

Grappling with the division between religious identity and
political influence

In the period between 1965 and 1985, Turkey maintained its secular char-
acter and strengthened its image as a moderate alternative to Islamising
countries such as Iran, Pakistan, and Sudan. Nonetheless, in Turkey,
emotions frequently ran high when religious matters were at stake.

In the 1965 elections, nearly all Turkish political parties exploited reli-
gion. The Justice Party (JP), established in 1961, won the elections. Led
by Stuleyman Demirel, the JP used the slogan ‘we are right of centre
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and on the path to God’. The CHP, as usual more ambivalent about ex-
ploiting Islam, used the old tactics of denouncing the JP and Demirel,
for example with the laic retort “We elected him as a political leader, not
as the imam of a mosque’ (Ahmad 1977: 378). The JP formed the gov-
ernment and pledged that graduates of the Islamic /mam Hatip schools,
secondary schools for the training of Islamic religious personnel in
Turkey, would be admitted to universities. During this political period, a
number of fmam Hatip schools were opened in nearly every Turkish
province.

The effects of the 1968 student revolution in Paris were also noticeable
on Turkish campuses. The first student boycott took place in April 1968
at the Faculty of Divinity at the University of Ankara. This protest was
prompted by an incident in which a female student had insisted on
wearing her headscarf in class.

On the political front, several revolutionary developments also took
place during this turbulent period. In 1969, the National Order Party
(Milli Nizam Partisi, MNP), with an Islamic inclination, was established
under the leadership of Necmettin Erbakan. In 1971, the army tempora-
rily took control of the state, but quickly restored a civilian administra-
tion. Nonetheless, the Constitutional Court closed down Erbakan’s
MNP in 1972 for having used religion for political gain (Shankland
1999: 87-131).

In 1973, the new Islamic National Salvation Party (Milli Selamet
Partisi, MSP) was established; it formed a coalition government under
CHP leader Biilent Ecevit. However, the tensions between leftist and
rightist parties increased dramatically in the 1970s, leading to violence
and bloody clashes that claimed many lives.

The second military coup and the Constitution of 1982

In 1980, yet another military coup took place. The National Security
Council banned all parties, outlawed strikes, and abrogated the legisla-
ture by forbidding its members from participating in politics for the
next ten years. The Consultative Council, comprised of civilians, and
the National Security Council together formed the Constitutive Council.
This council prepared a new constitution as well as a law regulating the
referendum on the Constitution. The Constitution was adopted after
the 7 November 1982 referendum yielded a 91.37 per cent yes-vote.”
Subsequently the 1983 general elections were held in November, and a
new democratic period began with the meeting of the new Parliament
(Ozbudun 1993: 32-33).

In 1983, the Islamic Welfare Party (Refah Partisi, RP) was founded,
consisting almost entirely of former members of the MSP (Turan 1994:
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31-55). Initially, the party was only able to participate in local govern-
ment elections; the military authorities of the period prohibited the RP
from participating in general elections..

In December 1982, the Higher Education Council issued a regulation
banning the wearing of head covers (tiirban). In a 1984 case, the
Council of State upheld this prohibition and declared that ‘the tiirban is
no longer an innocent tradition, but has become a symbol of a world
view against the freedom of women and against the fundamental prin-
ciples of the Republic’.'®

Before we continue with the events of the 1985 to the present period,
we should say a few words about the conflicts inherent in the 1982
Constitution. Three main conflicts can be identified in the Constitution.
The first paragraphs of Article 24, which concern freedom of religion
and conscience, state that:

Everyone has the right to freedom of conscience, religious belief
and conviction.

Acts of worship, religious services, and ceremonies shall be con-
ducted freely, provided that they do not violate the provisions of
Article 14.

No one shall be compelled to worship, or to participate in reli-
gious ceremonies and rites, to reveal religious beliefs and convic-
tions, or be blamed or accused because of his religious beliefs
and convictions.

First, in distinction from the 1961 Constitution, the 1982 Constitution
places education and instruction of religion and ethics under state
supervision and control. Article 24 states further that instruction in reli-
gious culture and moral education shall be compulsory in the curricula
of primary and secondary schools. Since obligatory religious lessons
were taught according to the Sunni interpretation of Islam, they came
under criticism from other religious groups, especially from the Alevis.
The subject was taken to court, as will be explained in the following sec-
tion, but could not be challenged at the European Human Rights Court
since at that time Turkey had not yet accepted the jurisdiction of this
court.

The second conflict is stated in Article 136 of the 1982 Constitution.
This article ensured the continuity of the Office of Religious Affairs as
a part of the general administration, similar to the 1961 Constitution. It
is generally accepted in Western democracies that the separation of reli-
gion and state affairs is essential in a secular state. Yet, Article 2 of the
Constitution firstly identifies the Turkish Republic as a secular state,
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whilst simultaneously creating an agency to manage religious affairs
within the general administration by way of Article 136. Further, Article
89 of the Political Parties Act forbids political parties to aim to abolish
or to change the status of the Office of Religious Affairs as an agency of
the general administration. Indeed, a number of parties have been
closed on grounds that their party programmes were contrary to Article
89 (see 5.4 below).

Thirdly, contrary to Article 24 of the 1982 Constitution, which states
that ‘no one shall be compelled to reveal religious beliefs and convic-
tions’, Article 7 of the Civil Registration Services Act (Law No. 5480/
20006) provided that the religion to which people belonged had to be
shown in the state register and on identity cards. This issue has been
challenged on grounds that it is contrary to secularism, as will also be
explained in the following section.

6.4 The period from 1985 until the present

Defending the laic order — The battle against visible signs of
Islamism

The period starting with 1985 did not open a new leaf for the state-reli-
gion relations in Turkey.”. Thus, the events described and analysed in
this section should be seen as a natural extension of the previous sec-
tion. Within the liberal environment introduced by the Constitution of
1961 different thoughts and ideologies found a chance to flourish and
to become more organised. During the period of 1960-1980 a young
generation had begun to develop under the influence of Marxism, while
on the other hand there had been clear signs of development of a group
with growing Islamic inclinations. As a result, ideological conflicts and
violence followed.

Thus, after the military coup of 1980, the military government was
careful to create an environment in which ideological conflicts could
not exist, limiting freedoms and eliminating differences. The new gen-
eration would, according to their plan, be close to the Turkish-Islam
synthesis, being Turkish, Sunni, and secular. Yet, under this authoritar-
ian and nationalist constitutional order, movements demanding the ex-
pansion of liberal freedoms in the field of religion and conscience,
especially from Muslims of Sunni and Alevi sects, became increasingly
organised and vocal from 1985 onwards.

Turkey’s acceptance of the jurisdiction of the European Court of
Human Rights in 1987 paved the way for many applications for review
of the conflicts between the constitution and other regulations outlined
above. As will become evident in the discussion below, the issue of reli-
gious dress was particularly symbolic and vital in the government’s
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resistance to perceived threats from non-secular groups and their ideas
of political and formal social expression.

Legislation banning the Turban

In 198y, yet another legislative prohibition on the wearing of head cov-
ers was upheld by the Council of State. Two years later, in 1989, a law
from 1988'"® removing the restrictions was annulled by the
Constitutional Court in a decision holding as follows:

A legal regulation cannot take into consideration religious rules,
religious beliefs and religious requirements; the regulation re-
lated to covering the neck and hair because of religious beliefs is
contrary to the principles in the Preamble of the Constitution
and specifically to secularism.™

In 1992, the government removed a number of religiously-grounded ar-
ticles from the Penal Code, in order to prohibit the exploitation of reli-
gious feelings and propaganda for a state based on religion. Shortly
afterwards, in 1993, tensions mounted when several intellectuals were
assassinated and allegations that their murders had been carried out by
terrorist organisations with Islamic connections surfaced. It was also
claimed that there was foreign involvement in these assassinations
(Kongar 1998: 225, 261). Around this same time, a hotel in Sivas where
33 writers and artists were staying was burnt down; thirty-seven people
were killed, including locals. Various interpretations of this incident see
it as a Sunni-Alevi conflict, a clash of secular and religious forces, the
use of religion for political ends, or a battle for power between the two
camps.

In the local elections of 27 March 1994, the Islamic Welfare Party
(Refah Partisi) won more than 19 per cent of the votes. The party
gained the mayorships in Istanbul and Ankara; Recep Tayyip Erdogan
became mayor of Istanbul. In March 1995, an Istanbul coffee shop
located in a neighbourhood primarily popular with Alevis was at-
tacked, leaving two people dead and fifteen wounded. The military
had to be called upon to ease the popular tension following the at-
tack. In the elections of 24 December 1995 the RP even became the
biggest party, gaining 21.4 per cent of the votes. Its chairman,
Necmettin Erbakan, became Prime Minister of the coalition
government.
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Banning parties in the name of democracy

In 1996 and 1997, Refah politicians gave the impression on several oc-
casions that they no longer supported the secular approach advocated
by Kemalism.*® Consequently, in 1997 the National Security Council
acted against the anti-laic activities of the party and forced the RP to
give up their participation in the coalition government. The military
forces briefed the public prosecutor, the judicial authorities, academics,
and the press on the situation, sending the clear message that religious
bigotry had become the prime factor threatening national security and
that it would no longer be tolerated. A special unit was set up in the
General Staff to monitor Islamic activities. The Public Prosecutor of the
Republic took further steps, requesting the Constitutional Court to per-
manently dissolve the RP on the basis that it had become a centre for
anti-laic activities. Faced with strong pressure from public opinion,
Erbakan handed in his resignation from the chairmanship of the RP
and his post as Prime Minister to the President in June 1997.

In January 1998, the Constitutional Court dissolved the RP.
However, by February, a new party — the Virtue Party (Fazilet Partisi,
FP) — had already been created; all RP mayors joined this new party. In
April, the Diyarbakir State Security Court decided that Erdogan, who
was still serving as mayor of Greater Istanbul, had ‘sown seeds of
hatred among the people’ in a speech in Siirt in late 1997. For this of-
fence, the court sentenced him to ten months in prison on the basis of
Article 312 of the Penal Code. In addition, he was prohibited henceforth
from taking public office and participating in elections.

At this time, some preventive measures were taken to reduce the
number of graduates of /mam-Hatip schools working in the public sec-
tor. Obligatory state education was extended from five to eight years.
The university entrance system was also changed so as not to allow
graduates from vocational schools to attend any other faculty depart-
ment except those in their own fields. Many army officers who had
come from fmam Hatip schools of higher education or who had con-
nections with religious Sufi organisations were dismissed.

The Higher Education Council imposed a new dress code, banning
the wearing of head covers and of beards on university campuses. As a
result of the legal obligation to have photographs without headcovers on
school documents, hundreds of female students could not attend
school, which led to protests in October 1998. In May 1998, the presi-
dent of the Islamic business association ‘MUSIAD’ was tried by the
Ankara State Security Court because of a speech he made in October
1997, in which he too had allegedly ‘sowed seeds of hatred among the
people’. In 1999, he was sentenced to sixteen months imprisonment,
but the sentence was suspended on the condition of non-recidivism.
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Also, in 1998 the building and running of mosques was placed under
the supervision of a state organisation. The aim of this was to prevent
Islamic communities from having their own mosques and also to re-
duce their sphere of influence (Kramer 2001: 121-122). At the same
time, the High Council for Radio and Television warned Islamic radio
and television stations against exploiting religious sentiments. Technical
measures to be used as possible measures against the stations if they
did not abide by the rules were outlined and discussed. It has been said
that these developments were part of a comprehensive campaign begun
by the General Staff against ‘the spread of Islamic fundamentalism’
(Kramer 200r1: 122).

In the 1999 elections, the Virtue Party’s votes were reduced to 15.41
per cent. A few weeks before the election, the Public Prosecutor had re-
quested the Constitutional Court to ban the party completely. Another
law suit related to the dissolution of this party was heard after a female
Member of Parliament of the party had taken her oath of office while
wearing a headscarf, causing turmoil among Members of Parliament.
The Court subsequently dissolved the party, in whose place the Justice
and Development Party (Adalet ve Kalkinma Partisi, AK Party) was
swiftly created.

The period of the Justice and Development Party and the decision of the
European Court of Human Rights concerning the Turban

The elections of 2002 brought the AK Party into power. They emerged
the outright winner in the elections, despite having garnered only 34
per cent of the votes. In the local elections of 2004, the party increased
in popularity, winning 44 per cent of the vote. Despite its Islamic roots,
the party projects the image of a centre-right conservative party that
aims for economic development and respects the basic principles of a
secular constitutional order. The AK Party has also supported Turkey’s
efforts towards attaining full membership status in the European
Union, and as such considerable progress has been made in the area of
human rights, including the rights of suspects and prisoners.

The ‘tiirban question’, a chronic problem in Turkey, reached the
European Court of Human Rights (EctHR) in 1998. The applicant, a fe-
male student named Leyla Sahin, alleged that a ban on wearing the
Islamic headscarf (tiirban) in higher-education institutions violated her
rights and freedoms under Articles 8, 9, 10 and 14 of the Convention
and Article 2 of Protocol No. 1. (Case of Leyla Sahin vs. Turkey,
Application No. 44774/98). The judgment of 29 June 2004 referred to
the historical and sociological circumstances in Turkey, and appeared to
be influenced by the previous Refah case:
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The Court does not lose sight of the fact that there are extremist
political movements in Turkey which seek to impose on society
as a whole their religious symbols and conception of a society
founded on religious precepts (see para.s 32, 33) [..] Each
Contracting State may, in accordance with the Convention provi-
sions, take a stance against such political movements, based on
its historical experience (Refah Partisi and Others, cited above,
§ 124). The regulations concerned have to be viewed in that con-
text and constitute a measure intended to achieve the legitimate
aims referred to above and thereby to preserve pluralism in the
university (para. 109).

The Court went on to say:

A margin of appreciation is particularly appropriate when it
comes to the regulation by the Contracting States of the wearing
of religious symbols in teaching institutions, since rules on the
subject vary from one country to another depending on national
traditions [...] and there is no uniform European conception of
the requirements of ‘the protection of the rights of others’ and
of ‘public order’ [...]. It should be noted in this connection that
the very nature of education makes regulatory powers necessary
(para. 102).

In so holding, the court granted Turkey the discretion to preserve the
laic life-style, women’s rights and public order in the face of religious
movements seen to be attempting to impose their world-views.

This judgment was assessed differently by different sectors of the
Turkish community. The general consensus was that this was more a
political decision than a legal one. For instance, Nuray Mert of the
Radikal newspaper, critical of the judgment, wrote: ‘European democra-
cies have not yet gone beyond their preconceptions and assumptions
about Islam, Moslems and their social demands. Therefore, the deci-
sions reached reflect these views.”*" Another journalist, Giindiiz Aktan,
also of Radikal, drew attention to the inconsistencies in the judgment:

The inconsistencies can be explained thus: Even though those
that wear the tiirban are in the minority, in a country where
there are extreme trends, they can become the majority, in
which case equality will be violated for those who do not wear
the tiirban. Those who now benefit from Article 9 by following
their beliefs in a pluralist society, except being able to wear the
tiirban, may not respect this principle then. Authorities must re-
main ‘neutral’ regarding religious beliefs. Allowing the wearing
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of the tiirban would create a privilege for those who wear it and
constitute a discrimination against those who do not.**

From time to time, the Head of the Office of Religious Affairs
(Diyanet), Ali Bardakoglu, has taken up the discussion on the ‘tiirban
question,” once expressing the view that ‘the wearing of the headscarf
has never been a condition of either being a Moslem or being consid-
ered one.’*?

A recent development is a draft bill on the organisation of the
Diyanet (Diyanet Isleri Baskanhg Teskilat Kanunu Tasarsi) prepared by
the Council of Ministers.** According to this bill, the usage and admin-
istration of all mosques in Turkey will belong to the Diyanet. At present,
of approximately 80,000 mosques in Turkey, only 4,000 belong to the
Diyanet, the rest belong to associations (7,076), private persons (3,379),
and private foundations (936). The Diyanet states that they only hear of
a newly constructed mosque when asked to allocate religious posts and
that this situation leads to a gap in supervision.? If the draft becomes
law, all new mosques and their annexes, such as gardens, courtyards,
lodgings for the imams, will be transferred to the Diyanet.>® The aim of
this significant development is to have the administration and control
by the state in all areas pertaining to mosques and to prevent their use
for purposes other than for religious services.

Regime discussions and the search for a new constitution

In May 2007, the AK Party proceeded to elect the President of the
Republic by insistence rather than by reaching consensus, which led to
a strong reaction in some quarters of the society. The Constitutional
Court annulled the first round of the elections for lack of the necessary
quorum of two-thirds of the full membership of the Assembly. On the
evening of the same day that the opposition party took the elections to
the Court for annulment, the Chief of General Staff drew attention on
the army web page to the fact that attempts by those who want to erode
the foundations of the Republic have become denser and that the reac-
tionary sectors of society have taken courage from recent develop-
ments.?” This has been interpreted in the media as a ‘warning’.*®

The army accused the government of tolerating radical Islam and
vowed to defend laicism. It must be remembered that Turkey’s army
has toppled three governments since 1960, and analysts said there were
fears that it could intervene again. In 1997, it had been army pressure
that led to the ousting of Turkey’s first Islamist Prime Minister
Necmettin Erbakan.*?

In demonstrations throughout April and May of 2007 in Ankara,
Istanbul, Izmir and Samsun, the message was ‘the laic order of Turkey
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is in danger’. Many have been complaining that religious sentiments
were becoming more prominent in daily life, children were being har-
assed, alcoholic drinks had become expensive, religion had become a
criterion of promotions in public sector jobs, and many areas of
Istanbul looked more and more like the Middle East, with girls and
boys sitting separately in many places and an increasing number of cov-
ered women.

However, the surveys carried out in 1999 and 2006 by the Turkish
Economic and Social Studies Foundation (TESEV) showed a different
analysis of the picture than the generally accepted views or preconcep-
tions in Turkish society. In November 2006, the Foundation published
the results of their survey Degisen Tiirkiye’de Din, Toplum ve Siyaset
(‘Religion, society, and politics in a changing Turkey’). The aim of the
survey was to provide a rational basis for discussion as the foundation
believed that misinformation and manipulation of the public opinion
were causing conflict between various sectors of society in the public
sphere. The report (hereinafter ‘TESEV Report’) is the first serious
study conducted on the much debated Islam factor and its threat to the
secular order of the state and deserves to be examined in more detail in
order to show the changes in the sociological nature of the Turkish
society.

The respondents of the survey identified the five most important pro-
blems in Turkey as follows: (1) unemployment (38.2%); (2) terrorism/
national security/Southeast problem/the Kurdish problem (13.8%); (3)
the high cost of living/inflation (12.1%); (4) education (10.2%); and ()
economic instability (6.5%). Interestingly, only 3.7 per cent of those
polled saw the tiirban issue as an important problem (TESEV Report:
23, 45). Contrary to general belief, findings revealed that there had been
a decrease in the number of ‘covered’ women in 2006, as compared to
1999. The percentage of women who said they did not ‘cover up’ in
public was 27.3 per cent in 1999, versus 36.5 per cent in 2006. The
percentage of those wearing a headscarf, stole or head-handkerchief (ye-
meni) went from 53.4 per cent in 1999 to 48.8 per cent in 2006; the
percentage of those wearing the over-garment (¢arsaf) was 3.4 per cent
in 1999, but only 1.1 per cent in 2006; and the percentage of women
wearing the tiirban went down from 15.7 per cent in 1999 to 11.4 per
cent in 2006. Thus, the conclusions of the survey indicate that contrary
to the claims of both the ‘laic’ and the ‘Islamist’ sectors, the ‘tiirban
question’ is not on the agenda of Turkish people (TESEV Report: 23).

Yet, the survey also simultaneously indicated an overall increase in
pietism in Turkey. The percentage of those who answered the question
about how they would define themselves with ‘Turkish’ remained fairly
constant at 19-20 per cent in the intervening seven years. But the per-
centage of those who answered ‘Moslem’ went from 36 per cent in
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1999 up to 45 per cent in 2006, while the percentage of those who de-
fined themselves as ‘a citizen of the Turkish Republic’ fell from 34 per
cent to 30 per cent. However, while 73 per cent of those surveyed said
that laicism was not under threat, when asked whether they would like
to see a shari’a state, 21 per cent in 1999 and 8.9 per cent in 2006 an-
swered in the positive (ibid: 30).

According to the journalist-author Taha Akyol:

If further questions had been put to those who answered in the
positive in order to find out what people meant by the word sha-
ri’a which they regarded as sacred, this percentage would have
fallen to 7-8% even in 1999, and in 2006 this percentage would
have been 4-5%.3°

Also, according to the survey, as the social status of the individual
moved higher, religious tendencies were replaced by liberalism and laic
law was preferred (TESEV Report: 39-43). Akyol said that in the end,
difficulties in this area would be overcome if Turkey could sustain stabi-
lity in democracy, market economy, urbanisation and education (ibid).

Results also highlighted that the vast majority of the Turkish popula-
tion did not see a connection between terrorism and Islam. Moreover,
respondents expressed their belief that even if a country were to be oc-
cupied, its people should not resort to terrorism and generally rejected
any support for such action against a civilian population (TESEV
Report: 30).

On 22 July 2007, an early general election took place. Immediately
after the elections, in spite of the results indicated in the TESEV Report
above, discussions about the secular regime and the constitution surged
anew. The AK Party asked Professor Ozbudun to head a commission to
prepare a draft of a new constitution. However, commission delibera-
tions on the feasibility of lifting the ban on head covering, which was
preventing female students from attending university, were perceived as
damaging to the secular nature of the state.

The first signs of a new legal regulation relating to the tiirban were
evident in Prime Minister Recep Tayyip Erdogan’s statement at a press
conference on 14 January 2008 on the occasion of an official visit to
Spain. In his statement Erdogan expressed that even if it is used as a
political symbol, it is not a crime to wear a headscarf and that symbols
cannot be banned. He further stated that it was sad that while students
in Europe and America could freely attend university wearing the
tiirban that in the so-called age of freedom such a problem should exist
in a country where 99 per cent of the population is Muslim. He said
that this problem would be resolved in a short time.
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As a result of this speech, the ensuing debate on the tiirban occupied
Turkey’s agenda, causing lawyers, a number of organisations such as
the main opposition party, the Court of Cassation, the Council of State,
universities, and so forth to make consecutive statements on the matter.
While some legal experts argued that — being contrary to the decisions
of the Constitutional Court, the Council of State, and the European
Court of Human Rights — Erdogan’s consideration of the tiirban as a
political symbol was unconstitutional, others asserted that it should be
considered an expression of freedom of speech.

Without waiting until the draft constitution was presented to the par-
liament, in 2008 a bill was prepared reforming Articles 10 and 42 of
the current Constitution (1982) to allow female students to attend uni-
versity while wearing a scarf or other head covering. AK Party in coali-
tion with MHP was able to pass the bill, thus amending the constitu-
tion. The opposition parties, namely deputies from the CHP and DSP,
brought these changes to the Constitutional Court on the basis that
such changes were unconstitutional because they damaged the secular
foundation of the state. The Constitutional Court annulled the constitu-
tional changes on the grounds that it was contrary to the irrevocable
provisions of the constitution. According to the Court,

Covering for the sake of religious belief and the freedom to wear
clothing symbolising one’s accepted religion may cause conflict
in society by the use of pressure on individuals whom they un-
derstand do not share the same belief as themselves. This may
induce them to perform preventive and harmful acts against
one another’s freedom of religion and belief and even to exclude
those who are not of their own beliefs.>"

While the Court deliberations continued, on 14 March 2008 the Chief
Prosecutor filed a brief before the Constitutional Court requesting the
dissolution of AK Party on the basis of its activities, deemed to consti-
tute ‘anti-secularism.” The Chief Prosecutor claimed that the AK Party
has become the focus of acts contrary to secularism and also requested
that 71 persons be prohibited from politics, among these being
President Giil and Prime Minister Erdogan.

The case concerning AK Party’s closure was decided on 30 July
2008. The qualified majority needed for the closure could not be
achieved, so the request for closure was denied by the Constitutional
Court with six acceptances to five rejections. The court held that the evi-
dence did not prove that the aim of the defendant political party was to
eliminate the democratic and secular order of the state or to destroy the
general principles of the constitutional order by intolerance or by use of
force. The court further found that the defendant party had not used
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the political power available to it for the purpose of inciting violence
and that as such the actions of the AK Party were not seen to be serious
enough for the dissolution of the party. The court concluded, however,
that the actions in question did violate the principle of a democratic and
secular republic and that the aggravating nature of these actions war-
ranted penalisation of the defendant party in the form of a reduction of
one-half the amount of state financial assistance received by AK Party.

6.5 Constitutional law

Turkey is a constitutional parliamentary democracy with a wide range of
human rights enshrined in the present Constitution of 1982. The first
three articles formulate a number of fundamental principles described
as ‘immutable provisions’ in Article 4. Articles 1, 2, and 3 stipulate that
the form of government is a republic and outline the constituent char-
acteristics of the system which include it being a democratic, laic, con-
stitutional state that respects human rights. The Constitution further
sets forth that the state is an indivisible whole. The republic remains
loyal to Atatiirk’s nationalism and the fundamental tenets set forth in
the preamble, which reads in part as follows:

In line with the concept of nationalism and the reforms and
principles introduced by the founder of the Republic of Turkey,
Atatiirk [...] The understanding of absolute supremacy of the will
of the nation [...] the recognition that [...] reforms and modern-
ism of Atattirk and that, as required by the principle of laicism,
there shall be no interference whatsoever by sacred religious
feelings in state affairs and politics [...] thus commanding re-
spect for, and absolute loyalty to its letter and spirit.

In addition to these limitations, Article 174 of the Constitution affords
protection to certain laws, namely the Laws of the Radical Reform,
which were passed at the time of the formation of the republic, and
which still are regarded as a sine qua non of modernisation and seculari-
sation — the major aims of the republic. Oriicii points out that:

[tthe aim was to import “modernity” on a major scale. Important
consequences arising out of the above are the strict control on
political parties and the use of freedoms such as those of expres-
sion, the press, association and religion, and a self-referential le-
gal system (Oriicii 2003: 133).
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The Office of Religious Affairs (Diyanet)

The Office of Religious Affairs was created in the Republican period
and was given a structure that complied with the secular structure of
the state; it was given the mandate to carry out religious affairs pertain-
ing to faith, worship, and moral principles; to inform society on reli-
gion; and to administer places of worship.3* As indicated above, the
Constitution of 1982 places the Office of Religious Affairs within the
administrative structure of the state. Article 136 reads as follows:

The Office of Religious Affairs, which is within the general ad-
ministration, shall exercise its duties prescribed in its particular
law, in accordance with the principles of secularism, removed
from all political views and ideas, and aiming at national solidar-
ity and integrity.

In terms of its structure, the Office of Religious Affairs is a public insti-
tution placed within the state organisation. This fact has been seen as a
contradiction to the secular nature of the state. It can be observed that
within this context, there are three views regarding the functioning of
the Diyanet. The first view is that the Diyanet should be totally abolished
and that religious matters should be dealt with solely by the religious
communities. The second view is that the Diyanet should not provide
services for different religious communities, that it should be above re-
ligious conflicts, and that it should only serve to protect religion at
large. The third is the majority view, which protects the present position
of the Diyanet. This reflects the official position. The cases that signify
these views are discussed in the following subsection.

Banning of parties

Constitutional Court cases concerning the banning of parties on the
grounds of preserving either the secular nature of the state or the posi-
tion of the Diyanet within the central government can be seen through-
out the 1980s to the present day, the most recent case being the above-
mentioned dissolution of AK Party in 2008.

The Law on Political Parties sanctions in its Article 89 advocating
changes in the position of the Office of Religious Affairs within the fra-
mework of the Constitution with dissolution of the political parties in-
volved. The decisions of the Turkish Constitutional Court have drawn
on this regulation a number of times. For example, the Freedom and
Democracy Party (Ozgiirlitk ve Demokrasi Partisi, OZDEP) stated in its
party programme that the state should not interfere in religious affairs;
this should remain within the realm of the religious communities. On
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this point, the party pledged to grant national and religious minorities
the means to develop their communities, language, culture, traditions,
philosophy, and religious convictions and practices in an atmosphere of
democracy and freedom. The Constitutional Court decided, on the basis
of this, to dissolve the party for its promotion of ideas contrary to
Section 89 of the Law on Political Parties,® among other reasons:
‘OZDEP interpreted secularism in its modern shape and defined secu-
larism as the separation of state and religion. OZDEP believed that the
Diyanet (Office of Religious Affairs) should not be situated in the gener-
al administration of the state.”* The Court said that advocating the abo-
lition of the Office of Religion Affairs amounted to undermining the
principle of secularism.?

The second political party brought before the Constitutional Court
was the Democratic Peace Movement Party (Demokratik Barig Hareketi
Partisi, DBHP). In its preliminary defence the party relied on criticism
voiced by lawyers and said: ‘Since the Diyanet only deals with the reli-
gious affairs of Muslims, this creates inequality between them and
members of other religions.” Although the party foresaw some changes
in the organisation of the Diyanet, it did not want to abolish it and ac-
cordingly proposed that ‘the Diyanet should be above all religions and
protect them all rather than being involved in the conflict between reli-
gious sects.”®

A third party, the Democratic Mass Party (Demokratik Kitle Partisi,
DKP) stated in its programme that ‘[rjeligious affairs and education
should not be undertaken by the State but be left to the community at
large and religious communities.?” They further voiced their opinion
that ‘[tlhe running of religious centres and the education and training
of religious personnel, their appointment, pay and related matters
should be the concern of only religious communities.”®

Only one party which suggested the abolition of the Diyanet was dis-
solved;*® the others, which wished to change the status and function of
the Diyanet, were not dissolved (Kogak 2002: 146-147).

Another important judgment in this connection was the dissolution
of the Refah Partisi, a case which was also dealt with by the European
Court of Human Rights (EctHR).#° The EctHR agreed with the inter-
pretation of the Turkish Constitutional Court that the RP was dissolved
on grounds that it had become ‘a centre of activities inimical to the
principle of secularism’ and that ‘the rules of the sharia are deemed to
be incompatible with democracy, and the intervention of the State to
preserve the secular nature of the political regime is considered “neces-
sary in a democratic society.””*" As such, dissolution of the party was
not found to be in violation of Article 11 of the European Convention on
Human Rights (ECHR). The EctHR worded its decision as follows:
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Refal’s infringements of the principle of secularism can be clas-
sified in three main categories: (i) those which tended to show
that the Refah intended to set up a plurality of legal systems, in-
troducing discrimination on the grounds of belief; (ii) those
based on references made by Refah members to jihad (holy war)
as a political method; (iii) those which tended to show that
Refah wanted to apply the sharia to the Moslem community.#*

This ruling is still under discussion in Turkey. Many agree with the
joint dissenting opinion of the European Court that the evidence was not
compelling. The dissenting opinion declared that the dissolution of the
party was based exclusively on the public statements and actions of lea-
ders and members of the party, but not on the statutes or political pro-
gramme of the party, nor the election manifesto or other public state-
ments issued by the party. No provision was found that served to under-
mine the secular character of the state as embodied in the constitution
and the party programme rather explicitly recognised the fundamental
principle of secularism.*?

The majority of judges on the European Court, like the
Constitutional Court, determined that a system of legal pluralism would
lead to discrimination between individuals on the basis of their religion
and that such a societal model would be incompatible with the values
and principles outlined in the ECHR. But according to the dissenting opi-
nion, there was no evidence in the material presented to the court that
the party, once in government, had undertaken steps to actually intro-
duce legal pluralism as described above.

Later the decision was reaffirmed by the Grand Chamber stating that
‘the constitution and programme of a political party could not be taken
into account as the sole criterion for determining its objectives and in-
tentions’. The Court further concluded that:

There were thus convincing and compelling reasons justifying
Refal’s dissolution and the temporary forfeiture of certain politi-
cal rights imposed on the other applicants. It followed that
Refal's dissolution might be regarded as “necessary in a demo-
cratic society” within the meaning of Article 11 § 2 and there had
accordingly been no violation of Article 11.

Mandatory religious education

Article 24 of the 1982 Constitution introduced a new course on reli-
gious culture and morality into all primary and secondary schools as a
compulsory subject.** Since 1980, the national curriculum presents
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both Atatiirk and the Prophet Mohammad, showing them in some way
as objects related to religion (Kaplan 2003: 113). Such courses thus pro-
mote identification with the Turkish nation and its impressive history,
reaching contemporary levels of economy and technology and obedi-
ence to State authority (Kaplan 2003: 114).

However, the ECtHR, and subsequently the decisions of the Turkish
Council of State, found the content of the obligatory nature of religious
and ethical studies to be unacceptable. In brief, the Court decision in
the case of Hasan and Eylem Zengin vs. Turkey reads as follows:

[...] the Court concludes that the instruction provided in the
school subject “religious culture and ethics” cannot be consid-
ered to meet the criteria of objectivity and pluralism [...] to re-
spect the religious and philosophical convictions [...] of the Alevi
faith, on the subject of which the syllabus is clearly lacking.*

Currently, the course on religious studies and ethics is still part of the
educational programme and all students of primary and secondary
schools are obliged to take this course. However, following the two
judgments of the Turkish Council of State (Danistay) corroborating the
decision of the ECtHR4®, the syllabus, which was initially in accordance
to Sunni principles, was changed incorporating ethics studies and the
philosophy of all religions.

6.6 Personal status, family, and inheritance law

Concerning personal status, family, and inheritance law, at present,
there is no place within the laws of the Turkish Republic for religious
rules or the shari’a. The Swiss civil code concerning persons, family,
and succession was promulgated with modifications on 4 October
1926. The Swiss Law of Obligations was translated from its French text
and promulgated on 22 April 1926. The current Turkish Civil Code of
2001 is an updated version of the earlier code. In 2001, a first para-
graph was added to Article 41 of the Constitution, which states that the
family is the basis of the society and relies on equality between the
spouses.

Although polygamy was legally banned with the acceptance of the
Swiss civil code in 1920, it is still possible to find polygamous unions
in some regions, particularly in rural areas in the south-eastern part of
the country; however, it is rare and was not very common even before
1926, when the Swiss civil code came into force (Kagitgibasi: 6). A sur-
vey by Remzi Oto and Mustafa Ozkan indicated that nearly a third of
polygamist men married for the second time after falling in love with
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another woman. Some were forced into marriage at an early age and
wanted a second wife, while others viewed a second marriage as a form
of self-assertion and proof of their manhood.#’

With respect to inheritance, although the civil code gives the same in-
heritance rights to women as it does to men, it is not unknown that in
some traditional and isolated areas a woman inherits either nothing or
one-half of what a man receives. However, the disputes are solved with-
in the family or within the village context and have little or nothing to
do with the state legal or administrative structures (Kagitcibasi 1982: 7).

Personal disclosure of religious information

As explained in the previous section, Article 7 of the Civil Registration
Services Act is in conflict with Article 24 of the Constitition of 1982,
and as such the issue of disclosure of one’s religious affilitation re-
mains a concern. This issue had been taken to the Constitutional
Court, which decided the case in 1995, stating that the requirement to
fill in the information box on one’s religion was not contrary to the
principle of secularism.#®

The issue was later challenged again by Mr Isik after his request to
change his religious affiliation on his identity card from ‘Islam’ to
‘Alevi’ was denied by the administration. On 7 September 2004 the
District Court dismissed the applicant’s request, basing its decision on
the opinion it had sought from the legal advisor to the Office of
Religious Affairs. In brief, the court held that the term ‘Alevi’ referred
to a sub-group of Islam and that the indication ‘Islam’ on the identity
card was correct. The applicant appealed against this decision, but the
Court of Cassation upheld the judgment of the District Court.

The issue then was taken to the ECtHR, which addressed in its hold-
ing the legality of including religious information (or including a ‘reli-
gion’ box) on identification cards as follows:

The Government further contended that since the law of 2006
the applicant, in any event, could no longer claim that he was a
victim of a violation of Article 9, because since then all Turkish
citizens had been entitled to request that the information about
religion on their identity cards be changed or that the appropri-
ate entry be left blank. On this point the Court found that the
law had not affected its assessment of the situation. The fact of
having to apply to the authorities in writing for the deletion of
the religion in civil registers and on identity cards, and similarly,
the mere fact of having an identity card with the “religion” box
left blank, obliged the individual to disclose, against his or her
will, information concerning an aspect of his or her religion or
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most personal convictions. That was undoubtedly at odds with
the principle of freedom not to manifest one’s religion or
belief.#?

6.7 Criminal law

The Penal Code of 1926 was updated and promulgated on 9 September
2004 in the framework of harmonisation with the laws of the European
Union. There have been no direct or indirect references to shari’a law
in Turkish criminal legislation since the 1930s.

6.8 Commercial law and banking

In the area of banking, banking with no interest is at times discussed
and is not considered to indicate a diversion from laicism. In any event,
if there were to be such legislative moves, the Constitutional Court
would likely annul these as contravening the constitutional principle of
secularism. Moreover, Turkey has met the Copenhagen criteria and ob-
tained on 17 December 2004 a date for negotiations with the European
Union for full membership, discussions which began on 3 October
2005 and are ongoing. The Turkish legal system and Western laws are
in harmony in this field.

6.9 International agreements concerning human rights

Turkey signed the European Convention on Human Rights in 1950 and
ratified it in 1954. It signed the Convention on the Elimination of All
Forms of Discrimination against Women in 1979, ratifying it in 198s; it
came into force in Turkey on 19 January 1986. On 7 May 2004, a new
paragraph on equality was appended to Article 10 of the Constitution,
which reads as follows: “Women and men have equal rights. The State
is under an obligation to ensure that this right operates in everyday
life.’

Turkey also signed the 1966 International Covenant on Civil and
Political Rights in 1970. This covenant was ratified in 2003. The coun-
try accepted individual application to the European Commission of
Human Rights in 1987, individual application to the European Court of
Human Rights in 1989, and compulsory jurisdiction of the European
Court of Human Rights in 1990.

Turkey ratified the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment in 1987
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and signed the Convention Against Torture in 1984, ratifying it in
1988. In 1990, a ‘Human Rights Investigation Commission’ was set up
under the auspices of the Turkish Parliament. Turkey also ratified
Protocol 6 of the ECHR concerning the prohibition of the death pen-
alty, as amended by protocol 11 on 17 September 2003, and removed
the death penalty from Turkish law.

In June 1997, Turkey ratified the Eleventh Protocol of the European
Convention on Human Rights and Fundamental Freedoms, which re-
structured the machinery for enforcement of rights and liberties guar-
anteed by the Convention. In the process of harmonisation with the
E.U., the country has accepted a number of laws, the so-called ‘harmo-
nisation packages,’” to adapt the Turkish legal system to the legal sys-
tems of European states.

6.10 Conclusion

The dualistic law of the Ottoman Empire, with its division between cus-
tom (0rf) and shari’a law, has to some extent paved the way for the adop-
tion of Western legal codes long before the foundation of the secular
Republic (Rosenthal 1965: 313). The large-scale legislation of the
Ottoman state, by so-called kanun-laws, was based on the sultans’ 6rf
powers (Rahman 1966: 80), which gave the Ottoman sultan the means
to respond to the pressure of events and to promulgate new laws and
institutions based on Western laws and Western institutions as he saw
fit (Akyol 1999: 143-158).

Although the Ottoman sultans fulfilled the dual functions of head of
the sultanate and of the caliphate, they effectively only operated as sul-
tans. It is important to note that European law was not imposed upon
the Ottoman Empire; there were rather voluntary borrowings, imita-
tions, and adaptations. No part of the Empire had ever been a European
colony (Oriicii 1992: 40), though certain parts, such as Egypt, did have
a semi-colonial status during the final decades of the Empire. Lapidus
also emphasises this point: ‘Unlike other Muslim empires, the
Ottomans maintained their sovereignty and were able to implement
their own program of modernisation and reform’ (Lapidus 2002: 493).

Therefore, the modernisation movement hailing from the 1839
Reorganisation (Tanzimat) was the result of the will and desire of the
Ottoman-Turkish ruling class and elite. The 1839 movement started a
transition from religion-based law to national Western-inspired law.
Through the increase of Western influences, a cultural and legal dual-
ism was created. The legal system became a ‘mixed jurisdiction” two
bodies of law of different origin, reflecting the rules and principles of
two of the major legal families in the world. The civilian tradition and
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Islam were in effect operative together. However, the secular legal sys-
tem gradually narrowed the scope of religious laws and widened its
own area of application: [TThe nineteenth century surely opened the
way for the twentieth century reforms as well as creating that important
element, an educated, enlightened elite’ (Oriicii 1992: 51).

The second extremely important period for the Turkish legal system
began in 1920, when the Ottoman Empire collapsed and the Turkish
Republic rose from its ashes. The founder of the Republic, Kemal
Atatiirk, tolerated the continued existence of Islamic law in the
Republic for only a very short period of time. Especially during the peri-
od 1924-1929, a number of voluntary receptions of codes of law from
Western countries gave Turkey its civilian, secular character. The
Constitution of 1924 confirmed the principle of laicism as a key foun-
dational principle of the Republic. After the 1930s, the influence of the
shari’a on national law evaporated. However, although Islam no longer
exercises a direct influence over the political, economic, and legal life of
the nation, it does exert an indirect influence on public life through its
effect on the social behaviour of the individual and communities.

After 1945, tendencies towards more democracy and Islamisation
have alternated with periods of military rule and enforced secularisa-
tion. Since the introduction of the multi-party system, religion has be-
come a political tool used for propaganda by most of the political par-
ties. From the establishment of the Republic until today, many political
parties have indeed been dissolved on the basis that they were involved
in anti-laic activities. In 1960, there was a military coup d’état, which re-
sulted in the appending of a bill of fundamental and social rights into
the constitutional framework, rather than implementation of a policy of
repression, as might have been expected. There was another military
coup in 1980, which resulted in a change of attitude both toward rights
and liberalism, and which led to the 1982 Constitution.

After the general election of 2002, the AK Party came to power. This
party was positioned right-of-centre in the political spectrum and exhib-
ited certain Islamic tendencies. One of the reasons for this politicisation
of religion was ‘the fact that the State has interfered with religion, and
that it has tried to decide what people should believe in and how they
should live’ (Bula¢ 2003: 133). An alternative interpretation is offered by
Yavuz (2003), who claims that the AK Party symbolised the ‘democrati-
sation of Islam.” According to the second analysis there is no actual dif-
ference between any given European Christian democratic party and
the AK Party. In fact, it is said that the priority of this party, whose
membership is largely drawn from the dissolved Islamic Welfare Party
(Refah Partisi), is integration with the European Union. Following a
problematic period in the 1980s and 199o0s, in which the country was a
frequent target of foreign criticism, Turkey has endeavoured to stay
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within the limits set by international law and to show its concern for in-
ternational legitimacy, as evidenced by the role it played in the 1991
Gulf War, in the aftermath of the 11 September 2001 disaster, during
the Afghan War, and recently in the 2003 Iraq intervention.

With regards to the relationship between state and religion, it seems
that the state is in charge of religious affairs. There are no Religious
Courts, only secular national courts. The Office of Religious Affairs is
directly responsible for the supervision of all aspects of religious life.
There are compulsory courses on religion and ethics, but no religious
garments may be worn in schools, including head covers. The country
plays an important role in the prevention of a possible clash of civilisa-
tions. Turkey has consistently sided with the Western world during the
international conflicts listed above. Turkey has also embraced the acquis
communautaire of the European Union in the legal, political, and eco-
nomic areas. Despite difficulties, it appears that the country is on its
way to becoming a full member of the E.U.

Nonetheless, not all Turks — not even those who insist on the separa-
tion of Islam from politics — agree on the current character of Islam
and its role in the state. The population can be divided between tradi-
tionalists and modernists who continue to debate these issues. Both re-
ligious and secular groups express their dissatisfaction with the
Republic’s understanding of laicism and the way in which this principle
is implemented.

There are two different perceptions of secularism which are at the
centre of the religious conflict in Turkey. The first of these perceptions
is passive secularism, which does not require the state to act. The sec-
ond is assertive secularism, which differs from passive secularism in
that it gives the state a duty to transform the society and the individual
in a rational way. This understanding of secularism does not attribute a
social role to religion in the lives of individuals except in their own con-
science and in places of worship. The fact that the general staff and the
judges of the High Courts® have accepted the perception of assertive
secularism has caused the demands for the expansion of the freedom
of religion and conscience to be seen as a threat directed against the
Republic. The reason for the conflict over the issue of the tiirban has
arisen from these two different and opposing views of secularism.
Other concerns are largely in relation to the position of the Office of
Religious Affairs within the state’s administrative structure and the im-
plementation of compulsory religion and ethics courses in schools. An
author reflecting the views of the Islamist circles sums up the situation
as follows:

Religious circles do not oppose “laicism as a natural attitude of
the State”. The State should guarantee freedom of conscience
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and religion; must be equidistant to all religions and beliefs; pre-
vent the domination of one belief group and system over others;
but should not prevent the living together overtly of all beliefs in
the public domain according to the principle of “unity within
plurality”. Religious people in Turkey wish to see laicism under-
stood in this manner (Bulag 2003: 133 ; Kaplan 2003: 107-116).

On these issues there is a wide variety of opinion and a constant plural-
ist discussion in Turkey (Kara 2003: 87-106; Kaplan 2003: 107-116). At
the root of these debates we find a power struggle between CHP, which
is the founder party of the Turkish Republic and the main opposition in
the present parliament, the bureaucracy, the military and the judiciary
on the one hand and the political power of the government led by the
AK Party, backed by the votes of the people, on the other. Although the
judgments of the ECtHR have made a certain impact on the Turkish po-
litical and constitutional culture, the solution to this conflict is closely
related to the historical and political baggage that Turkey carries® and
depends on leaving the power struggle aside, reaching a compromise,
and achieving a political consensus on the issues discussed.

Notes

1 The author has purposefully chosen for a different title for his chapter. The main rea-
son is that the secularisation of the law was largely complete after the declaration of
the Republic and the abolishment of the constitutional clause that identified the sta-
te’s religion as Islam. The rules of sharfa have not played any role since this process
was completed about ninety years ago.

2 Professor of Public Law at Okan University Faculty of Law, Istanbul, Turkey. The
author wishes to thank Prof. Dr Esin Oriicii for her suggestions and comments and
also his colleagues Assist. Prof. Dr Sevinc Aydar and Research Assistant Bilgehan
Savasci for their assistance and support.

3 For statistics and up-to-date information from the Turkish government, see http://
tuik.gov.tr. Note that due to the paucity of objective empirical research done on ethnic
groups in Turkey the author has chosen not to provide exact numbers of commu-
nities in this chapter. To give a general idea, however, the Turks are thought to form
more than three-quarters of the total population.

4 The Turkish word for sharia (sharfa) is seriat. Throughout the text the author will
use the term sharfa.

5 Among the countries where the Mecelle was in use we can cite Egypt, Hijaz (Saudi
Arabia), Iraq, Syria, Jordan, Lebanon, Cyprus, Palestine and Israel. The Mecelle was
in force in Albania and Bosnia Herzegovina until 1928 and in Kuwait until 1984.
Until quite recently, it was also still in force in Israel (Kasik¢i 1997: 33; Kargi¢ 1994:
46).

6 This law was in force in Syria until 1953 and in Jordan until 19571; it was also used as
a reference for decision-making in Israel/West Bank and is still in use in Lebanon.
Though this decree was not directly in use in Iraq, two edicts by the sultan on related
matters were implemented in that country (Aydin 1998: 318). It has been utilised as
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a non-binding, persuasive source of law in family matters in Bosnia Herzegovina
(Karci¢ 1994: 46).

See also Ahmad 1977: 363-364; Berkes 1998: 431-460.

Diistur 1872: vol 3, 152.

Official Gazette No. 63, dated 6 March 1924.

Sections 2 and 16 of the Constitution of 1924 cite the application of the Sharfa Law
among the duties of the Parliament.

The law is dated 13 December 1925. It has been said that the role of the Naksibendi
Sect in the Seyh Sait uprising was an important factor in taking such a radical deci-
sion (Tanér 2002: 2706).

For example as stables, lofts for the storage of hay or wheat, etc.

Article 19 of Part 2, § 2, states: ‘No person shall be allowed to exploit and abuse reli-
gion or religious feelings or things considered sacred by religion in any manner
whatsoever for the purpose of political or personal benefit, or for gaining power, or
for even partially basing the fundamental social, economic, political and legal order
of the State on religious dogmas. [...]

Article 19 of Part 2, § 2, states: ‘Religious education and teaching shall be subject to
the individual's own will and volition, and in the case of minors, to that of their leg-
ally appointed guardians.’

For more discussion and analysis about the 1982 Constitution, see 5.5.

See Danigtay 8. Daire (Council of State, 8" Division) E. 1984/636.K.1984/1574, dated
13 December 1984.

As we have stated in the beginning, the sections as constructed for this study this
chapter were formed by taking into account the history and key developments of
other Islamic countries. For Turkey, the 1980 military coup would have been a more
natural time to start a new section.

This law made amendments to the Law on Higher Education. It added a provision
stating that it is compulsory to be dressed in modern clothes in higher education in-
stitutions, but it is free to wear a headscarf or turban to cover one’s head and neck
for religious beliefs. This law was made to enable access to university education to fe-
male students who covered their heads because of their religious beliefs.

The judgment of the Constitutional Court, E. 1989/1, K. 1989/12, in Resmi Gazete
(Official Gazette) No. 20216, dated 7 March 1989.

For instance, in January 1997 Prime Minister Erbakan invited some leaders of Sufi
paths and dervish orders (tarigas) to the Office of the Prime Minister for dinner dur-
ing Ramadan. The Iranian Ambassador who was invited to a ‘Kudiis evening’ and
the Mayor of the Sincan region of Ankara made speeches on 2 February 1997, under-
stood by some to be calls for the overthrow of the republican regime. The following
day military tanks drove through the streets of Sincan, the Mayor was apprehended
and Iran had to call back its Ambassador.

See Mert, N. (2005), ‘AIHM’nin Turban Kararr’, in Radikal, dated 15 November.

See Aktan, G. (2004), ‘AIHM Tirban Karari (1)’, in Radikal, dated 7 July.

See Report: http://www.internethaber.com, dated 14 September 2006.

For the full text of the Bill see www.basbakanlik.gov.tr/docs/kkgm /kanuntasarilari/
101-1262.doc.

See http://www.webhatti.com/wh-haber-bulteni/23938-turkiye-de-3-bin-379-kisinin-ta-
pulu-camisi-var.html, 15 May 2007.

See http://www.haber3.com/haber.phprhaber_id=222515, dated 29 March 2007.

See http://www.tsk.mil.tr/, dated 27 April 2007.

For analysis and related discussion, see Turkish newspapers from 28 April 2007 (e.g.
http://www.radikal.com.tr/index.php?tarih=27/04/2007 and http://hurarsivhurriyet.
com.tr/goster/haberler.aspx?id=2065&tarih=2007-04-27).
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29 See e.g. http://news.bbc.co.uk/2 /hi/business/6606723.stm, dated 1 May 2007.

30 See Akyol, T. (2006), ‘Dindarlik, Laiklik, Kimlik’, in Milliyet, dated 22 November.

31 Judgment of Constitutional Court of 5 June 2008, E. 2008/16, K. 2008/116.

32 See http://www.diyanet.gov.tr/english/default.asp,

33 Section 89: ‘Political parties shall not have an aim that runs counter to Article 136 of
the Constitution, which provides that the Office of Religious Affairs is bound to carry
out the duties assigned to it in accordance with the principle of laicism.” It is antici-
pated that this article will soon be abolished. Discussions surrounding this issue will
not, however, be further addressed in this chapter.

34 Judgment of the Constitutional Court of 23 November 1993, E. 1993/1, K.1993/2,
AMKD (Journal of Constitutional Court Decisions), No. 30, Vol. II, pp. 845-935, in
particular pp. 879, 906.

35 Compare dissenting opinions in E.1993/1 (Siyasi Parti Kapatma), K.1993/2, dated 23
November 1993, AMKD (Journal of Constitutional Court Decisions), No. 30, Vol. II:
841-935.

36 Compare Judgment of the Constitutional Court of 22 May 1997, E.1996/3 (Siyasi
Parti Kapatma), K.1997/3, Resmi Gazete, No: 24067, dated 2 June 20006, p. 2I.

37 Compare E.1997/2 (Siyasi Parti Kapatma), K.1999/1, KT. 26 February 1999, Resmi
Gazete, No. 24591, dated 22 November 200, p. 63.

38 Resmi Gazete (Official Gazette: 131), No. 24591, dated 22 November 2001.

39 See note 32. This was one of the judgments of the Court that led to the decision to
revoke Article 89 of the Constitution.

40 Judgment of the Constitutional Court of 16 January 1998: E.1997/1, K.1998/1, dated
16 January 1998, AMKD (Journal of Constitutional Court Decisions), No. 34, Vol. II,
pp. 762-1145.

41 See Refah Partisi Erbakan, Kazan and Tekdal and Others vs. Turkey, Judgment No.s
41340/98, 41342/98, 41343/98, 41344/98, Decision of 3 October 2000, para. 59. For
further analysis, see Kocak & Oriicii 2003: 399-423.

42 See ibid, para. 68.

43 The topic of Islamic marriage, for example, was not discussed in the party pro-
gramme or in speeches made by party functionaries, nor did it play a role in the case
against the party.

44 The Turkish Constitution of 1982, § 24(4): ‘Education and instruction in religion and
ethics shall be conducted under state supervision and control. Instruction in reli-
gious, cultural and moral education shall be compulsory in the curricula of primary
and secondary schools. Other religious education and instruction shall be subject to
the individual's own desire, and in the case of minors, to the request of their legal
representatives.’

45 See the case Hasan and Eylem Zengin vs. Turkey, Judgement (Application No. 1448/
04), dated 9 October 2007, para. yo.

46 See Damstay 8. Daire (Council of State 8™ Division), E. 2006/4107, K. 2007/7481,
dated 28 December 2007; and E. 2007/679, K. 2008/1461, dated 29 February 2008;
E. 2006/4107, K. 2007/7481, dated 28 December 2007.

47 See Report (2005): “Too much of a good thing; Turkey and polygamy’, The Economist
377, Issue 8458: 71, dated 24 December.

48 See Judgment of Constitutional Court of 21 June 1995, E.1995/17, K. 1995/16.

49 See Judgment of ECtHR, Sinan Isik vs. Turkey, Application No. 21924/05, dated 2
February 2010.

50 According to Articles 146-158 of the 1982 Constitution, the High Courts in Turkey are
the Constitutional Court, the Court of Cassation, the Council of State, the Military
Court of Cassation, the High Military Administrative Court and the Court of Conflicts.

51 Kocak & Oriicii 2003: 407-408.
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Sharia and national law in
Afghanistan

Nadjma Yassari and Mohammad Hamid Saboory’

Abstract

Legal pluralism is the hallmark of Afghan legal reality. Afghan law
is a combination of Islamic law, state legislation, and local cus-
tomary law. This chapter traces the origins of that plurality and
shows that the lack of clarity regarding the relationship between
these different sources of law and the absence of guidelines as
how to resolve conflicts between them is still causing many pro-
blems in Afghanistan today. Despite the existence of official law,
i.e. the formal legal system established under the provisions of a
constitution, the socio-legal reality is not reflected by it, and the
law in the books does not represent the norms that actually gov-
ern the lives of the majority of the population. For ordinary people
and villagers, who form the majority of the populace, tribal/cus-
tomary and Islamic law are more significant and actually better
known than any state legislation. As a result, in Afghanistan it is
not the implications of sharia or sharia-based law that, at least for
the moment, prevents the application and implementation of in-
ternational legal and human rights standards, but the lack of a
system by which the rule of law may be established so that the le-
gal system is capable — practically, socially, politically — of guaran-
teeing and enforcing laws effectively. Although the Government of
Afghanistan is committed to carrying out its duties imposed not
only by Afghanistan’s domestic laws but also by the country’s in-
ternational obligations, the greatest challenge to action is the lack
of security and the fragile peace balance in the country.
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With an estimated population of more than 30 million inhabitants,
Afghanistan is composed of more than ten ethnic and tribal groups, most of
whom have lived together in the country for centuries. These include the
majority Pashtuns, who constitute almost one half of the population,
followed by a quarter of the population of Tajiks (27%), and sizeable
communities of Uzbecs (9%) and Hazara (9%). Turkmen (3%), Aimagq
(4%), Baluch (2%), and small communities of Brahui, Nuristani, Pashaie,
Pamiri, Khirgiz, and Qizilbash are also represented. Each of these groups has
had its own forms of languages, culture, and religious beliefs over the course
of Afghanistan’s history. However, the centuries-long interaction between all
these groups, although distinguishable by accent and clothing for example,
has resulted in a cultural blending of various Afghan ethnic and tribal
traditions (Wardak 2005: 63). The country is almost exclusively Muslim with
a majority Sunni population (80%) and an estimated 19 per cent Shi'i
population. Afghan Persian or Dari is the official language, spoken by about
one half of the population, with Pashtu, also an official language, spoken by
some 35 per cent of people. Turkic languages are also spoken by some groups
(11%), as well as another thirty minor languages that have been identified
(e-g- Baluchi and Pashai). Many individuals speak more than one language.

(Source: Bartleby 2010)

7.1 The period until 1920

The struggle for an independent and unified nation

Afghanistan’s geographic placement at the crossroads of civilisations
determined its fate as early as the fourth century B.C. when Alexander
the Great defeated the Persian invaders who had been the first to
achieve domination. A series of conquests followed with particularly de-
vastating invasions by the Mongol leaders Genghis Khan and
Tamerlane. Two thousand years of ravage and invasions stalled the es-
tablishment of a unified state, which did not come about until the eight-
eenth century. The first Afghan kingdom, more a confederation of
tribes then, was established by Ahmad Shah Durrani in 1747. He was
approved as the first Afghan king in Kandahar in a mass gathering of
the Afghan people referred to as the ‘Great Assembly’ (Loya Jirga),
which was only later again taken up when it was reactivated as the
National Assembly in the early twentieth century (see 7.3). Afghanistan
ultimately emerged as a nation in the mid-nineteenth century, by which
time the new rulers had to cope with the colonial ambitions of the
British and the Russians (Reynolds & Flores 2005: 1-3).
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The Second Anglo-Afghan War of 1878-1880 resulted in the creation
of an independent Afghan kingdom within the British sphere of influ-
ence, serving as a buffer zone between Russia and India. Its present
boundaries were fixed during the reign of King Amir Abdul Rahman
(1880-1901), who aimed to bring the region’s tribes and ethnic groups
under centralised control, unify the country politically, and establish a
central government with a certain degree of standardised administra-
tion. Amir Abdul Rahman held the position of King and Chief Justice,
issuing verdicts in accordance with the principles of Islamic law and
traditions.

In 1896 a compilation of criminal rules based on Hanafi law was pro-
claimed (Vafai 1988: 24). The king was vested with the authority to pre-
side cases dealing with rebellion, embezzlement, forgery and bribery by
government officials, treason, and crimes against the state and mem-
bers of the royal family. In all other cases, law was dispensed by
Religious Courts and religious judges. Statutory enactments of this area
were basically designed to reiterate Islamic law. For example a guide
called ‘the judges principles’ (asas ol-qod,at) that drew from the classical
Hanafi law was issued by Amir Abdul Rahman in the late 1880s and
was designed to control the activities of the judges (Kamali 1985: 35;
Vafai 1988: 24). Additionally, judges had to comply with an elementary
court procedure outlined in a guideline for civil and criminal matters
called ‘book of governance’ (ketabce-ye h,okimati). Amir Abdul Rahman
divided the existing laws of his kingdom into three groups: sharia law,
administrative laws (ganin), and tribal laws. Likewise, he established
three kinds of courts: the Religious Courts, which in fact already ex-
isted, that dealt with religious and civil matters; criminal courts admi-
nistered by chiefs of police (kotwals) or by judges; and a board of com-
merce consisting of merchants, who settled business disputes (Vafai
1988: 11-12). Tribal groups had always had their own ways of dispute
settlement. This was done in particular through the local assemblies
(jirgas) following a specific procedure (see 7.10).

Amir Abdul Rahman reigned with an iron fist. The country was
stable with little or no internal unrest. Afghanistan remained, however,
a fragmented country with local governors acting with virtual autonomy.
In addition, the country was held in a stranglehold by a corrupt and fa-
natic system of Islamic clerics (mullahs), absolutely opposed to any ad-
vancement that could potentially weaken their power. This held espe-
cially true in the tribal hinterlands of Afghanistan.

After Amir Abdul Rahman’s death, his son Habibullah succeeded
him. Habibullah (1901-1919) eased the system of compulsory conscrip-
tion, dismantled his father’s secret intelligence service, and put an end
to some of the most brutal forms of corporal punishment. At the same
time, religious organisations regained some of their former influence



SHARIA AND NATIONAL LAW IN AFGHANISTAN 277

(Ewans 2001: 80). The new king also founded a state council for tribal
affairs and gave the tribal chiefs more autonomy in the administration
of regional affairs. He ensured that the quality of education was im-
proved by setting up schools of higher education based on the French
model as well as military academies and teacher training institutes. The
first hydroelectric power plant was also built during his reign. Under
Habibullah a four-part compilation of Islamic law encompassing the ci-
vil and criminal principles of the sharia was made, the so-called
‘Supreme Commandments’ (sirdj ol-ahkam), to be used as a framework
of reference by judges (Kamali 1985: 35).

During World War I, Habibullah aligned himself with the British.
This was a dangerous decision because the population was strongly op-
posed to the British and their domination of their country. Many
Muslims were reticent about supporting an ‘infidel empire’ against the
former seat of the Caliphate, the Ottoman Empire. Habibullah was ac-
cused by his people for having failed to achieve full independence from
all foreign powers and was assassinated on 20 February 1919 in a hunt-
ing resort far from Kabul. When Amanullah, Habibullah’s son, suc-
ceeded to the Afghan throne in 1919, the country was plagued with eth-
nic divisions, tribal conflict, and corrupt religious fanaticism.

7.2 The period from 1920 until 1965

The struggle between modernity and traditionalism

1919-1933: The first Afghan constitutions

Amanullah’s first act as a king was to declare war on the British to end
their domination in Afghanistan. On 3 May 1919, the third and last
Anglo-Afghan war started and ended with the Treaty of Rawalpindi
signed on 8 July 1919. Amanullah (1919-1929) was determined to re-
form Afghan society. From 1919 to 1923, a series of political, legal, and
judicial initiatives were taken at his instigation with the aim of resolving
the fractures of Afghan society (Kohlmann 1999). Slavery was formally
abolished; campaigns of reconciliation against the violent divisions be-
tween Sunni and Shi’'i were undertaken; and the status of the non-
Muslim minorities was improved by abolishing their jezye tax (a poll tax
levied from non-Muslims in Islamic societies).

Amanullah sought to bring Western secular law to his homeland. He
was looking in particular at Kemal Atatiirk in Turkey and Reza Shah in
Iran. In April 1923, he enacted Afghanistan’s first formal written consti-
tution, the constitution of the government of Afghanistan, the nezam-
name-ye asasi-ye dulat-e “alie-ye afghanestan (Vafai 2001: 93).> This first
legal text, consisting of 73 articles, included a list of basic freedoms that
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the Afghan people had never been awarded, such as freedom from tor-
ture, freedom from unlawful search and seizure, personal freedoms,
and guarantees of justice from government officials. Islam was in-
scribed as the official religion of the state, but the constitution also
granted protection to the followers of other religions. The equality of all
Afghan citizens, access to political rights, personal freedom, freedom of
the press, and the right to education were guaranteed. The Constitution
of 1923 prohibited extra-judicial or extra-legal punishment; courts were
to be the only legitimate institutions to deal with all disputes within so-
ciety. The independence of the judiciary and the courts was recognised,
and any kind of intervention in court procedure was prohibited. A spe-
cial High Court was established temporarily to deal with crimes com-
mitted by members of government and ministers. Elementary educa-
tion was declared compulsory for all Afghan citizens. Amanullah also
introduced the right of women to education, permission for female stu-
dents to travel abroad for higher education purposes, abolished child
marriage, and put restrictions on polygamy. He furthermore issued a
new administrative regulation, transferring jurisdiction of family mat-
ters from the Religious Courts to civil courts (Vafai 1988: 12).

Afghanistan’s first constitution triggered the enactment of a plethora
of other legislation (nezam-name) related to administration, education,
social institutions, trade, and industry. More than 51 nezam-name were
published between 1919 and 1927, including the Law on Marriage,
Wedding and Circumcision (nezam-name-ye nikah,, “arist, khatneh siri)
in 1921, as amended in 1926. This statute and all its successors (the
Marriage Laws of 1934, 1949, 1960 and 1971) were a piecemeal legisla-
tion, enacted to address very specific questions on particular, mostly
economic issues revolving around marriage, such as the expenses for
weddings and other family ceremonies.*

In 1925, a penal code (nezam-name-ye ‘omimi-ye jazd) was published
(Vafai 1988: 25). It contained 308 articles and was primarily based on
sharia principles, with some influence from the French penal code of
the time. Article 1 of the Afghan Penal Code (1925) categorised crimes
into three categories, as is done in the classical sharia: hodiid (class of
punishments that are fixed for certain crimes, including theft, fornica-
tion, consumption of alcohol, and apostasy); ges,as, (retaliation); and
tazir (punishments that are administered at the discretion of the
judge). The law concerning the court procedure (nezam-name-ye
tashkilat-e asasi) required judges and the sharia courts to issue decisions
in accordance with the provisions of the penal code. A group of reli-
gious scholars (ulama) also compiled a guide for judges (tamassok al-
qod,at-e amaniye). It consisted of two parts, a civil and a criminal part
(Kamali 1985: 37). The first enactment of a military penal code (nezam-
name-ye jazda-ye ‘askarl) was another major step towards more legal
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certainty, especially considering that the Constitution of 1923 embraced
the principle of the rule of law in criminal matters (Art. 21).

Amanullah’s reforms were, however, responded to with hostility. The
advent of civil, secular law was not accepted by Amanullah’s assorted
enemies among the mullahs, who saw their power fading in a more
educated society. They accused the nezam-name of being un-Islamic and
in violation of God’s laws. When Amanullah attempted to change the
free day of the week from Friday to Thursday and ordered the unveiling
of women and the compulsory wearing of European dress, the enraged
mullahs joined forces with the tribesmen, who resented Amanullah’s
meddling in their affairs, and gradually began to destabilise his govern-
ment. Amanullah had to make concessions. In the late 1920s, he
agreed to end female education by the age of twelve, to rescind the pro-
hibition on child marriages, to allow polygamy, and to strike down the
freedom of religion as set forth in the nezam-name (Kohlmann 1999).
His efforts to provide Afghanistan with a modern legal framework were
perceived as too radical by his fellow countrymen. His constitution and
the changes he endeavoured to introduce underestimated the strength
of traditionalism and conservative opinion.

Despite his many attempts to unify the country and help it overcome its
ethnic and religious fractures, these grew only worse as the country be-
came subject to fanatically competing leaders with extremist ideologies.
In early 1929, Amanullah abdicated and went into temporary exile in
India. His attempt to return to Afghanistan failed, as he could not se-
cure the support from his people. From India, the ex-king travelled to
Europe and settled in Switzerland, where he died in Zurich in 1960.

In contrast to Amanullah, his successor Nadir Shah (1930-1933), a
military general in Amanullah’s reign, adopted a more conservative
path. His policies are reflected in the Constitution of 1931, which over-
ruled many of the Amanullah reforms and numerous nezam-names.
Against the backdrop of near anarchy in the country following
Amanullah’s abdication, a new constitution (gsil-e asasi-ye dilat-e “alie-ye
afghanestan) was promulgated on 31 October 1931 (Ewans 2001: 101). It
contained 110 articles and clearly endorsed the traditional supremacy of
sharia in Afghanistan. This is manifested in the numerous references
to the sharia, which essentially amounted to proclaiming sharia as the
law of the country. Islamic law continued to dominate judicial practice,
and the limited number of statutes that still existed was mainly con-
cerned with procedural and administrative matters. The Constitution of
1931 was not only in clear contrast with its predecessor in its emphasis
on adherence to Islam in legislation and government affairs but also
clearly more conciliatory towards the tribal establishment.
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The progressive views of Amanullah and the conservative approach
of Nadir Shah created discontinuity in the legal and social order; the
contradictory objectives of the constitutions of 1923 and 1931 gave
further rise to disorientation and dissatisfaction. The need for corrective
measures to bring about a balance between the expressions of the mod-
ernist and conservative ideological currents in the country was strongly
felt.

1933-1964: Modernity and traditionalism revisited

In 1933 Nadir Shah was assassinated. His son Zahir Shah succeeded
him at the age of 18. While officially Zahir Shah was proclaimed king,
from 1933 onwards Afghanistan was effectively ruled by his uncle
Hashim, who took the position of royal prime minister (1933-1940).
Hashim was keen to implement the strict rule of the sharia (Ewans
2001: 104). Nonetheless, the proliferation of newspapers and journals,
although under strict censorship, allowed for the exchange of ideas
among the Afghan elite regarding the interactions between modernity
and the rule of Islam in society and the life of the individual.
Archaeological excavations conducted by the French fostered some ideas
of a glorious pre-Islamic past, and encouraged secular ideas among
Afghan intellectuals. The Afghan economy advanced with the introduc-
tion of Western banking institutions, the enhancement of exports of
agricultural products, and transit trade through Russia. External rela-
tions expanded with other countries such as Japan, Germany, Italy, and
the United States. In 1946, Hashim retired following the wish of the
royal family and was replaced by Sardar Shah Mahmoud Khan, another
uncle of Zahir Shah, as prime minister (Ewans 2001: 105).

Sardar Shah Mahmoud Khan (1946-1953) was a more tolerant and
liberal ruler. He had political prisoners released and allowed a certain
degree of freedom of the press. Relations with the United States im-
proved, many projects were undertaken in construction, and the educa-
tional system started to develop once again. Despite all his efforts, how-
ever, the country was moving toward destabilisation once again. In
1953, Sardar Shah Mahmoud Khan was replaced by his cousin,
Mohammad Daoud Khan, who took over the position of prime minister.
Through cooperation with the Soviet Union and the United States, the
economy was further developed. While the American influence was
visible at the University of Kabul, the Russians pressed for another in-
stitute of higher education and established the Kabul Polytechnic. The
Afghan army was reformed and modernised with Russian weapons
after America twice refused the proposal made by Afghan authorities to
supply the Afghan military with arms (Magnus & Naby 2002: 47).
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The Constitution of 1931 remained in force, ensuring the prominent
position of the sharia. From 1933 until the promulgation of a new con-
stitution in 1964, a mixed pattern in legislation developed, leading to
confusion over the relationship of state law to sharia, especially in cases
of ambiguity and conflict between them. The courts generally applied
the Arabic manuals of the Hanafi school of law and the Ottoman
Mejelle, i.e. the codified version of the Hanafi school for civil transac-
tions, excluding family law (Kamali 1985: 36). An early departure from
this pattern came about with the promulgation of the Commercial Code
of 1955 and the Commercial Procedure Code of 1963, both of which
were not based on the sharia but on Western models (see 7.8).

This period can be seen as a time in which attempts were made to
bring together the modern and conservative elements in Afghanistan.
When members of the royal family appeared unveiled at the annual
ceremony marking Afghanistan’s independence, for instance, the reli-
gious establishment protested seriously. Daoud, who was well versed in
matters of theology, though, insisted that veiling was not required in
Islam. When the mullahs persisted with their campaign, they were
thrown into jail without getting any public support. This was an alto-
gether different outcome of events than had been the case with the fias-
co of Amanullah’s attempted reforms thirty years earlier.

7.3  The period from 1965 until 1985

Communism and the Republic of Afghanistan

1964-1973: Zahir Shah and tentative constitutionalism

Daoud was forced to resign in 1963. Shortly thereafter, Zahir Shah pro-
mulgated Afghanistan’s third constitution, which was approved by the
Loya Jirga (the National Assembly) on the 1°* of October 1964.> This
constitution was conceived over a period of eighteen months and re-
flects to a certain degree public consultations and debates from this per-
iod in its contents. The 1964 Constitution paid attention to issues of in-
stitution-building and democratic structures, namely the role and struc-
ture of a parliamentary democracy and the independence of the
judiciary. Indeed, this constitution introduced for the first time, at least
on paper, the separation of powers to the Afghan legal system.

The constitution excluded members of the royal family from political
offices, but retained considerable powers for the king (Amin 1993: 17).
As head of the state, he embodied national sovereignty and was the
guarantor of the basic precepts of Islam and of the country’s indepen-
dence. The king was supposed to be a follower of the Hanafi doctrine
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(Art.s 6-8). According to Article 15 of the Constitution of 1964, the king
was accountable to no one and had to be respected by everyone.

Article 2 of the constitution declared ‘the sacred religion of Islam’ as
the religion of Afghanistan. Equality of all human beings (Art. 25), se-
crecy of people’s communication (Art. 30), and freedom of expression
(Art. 31) were declared to be fundamental rights. A fundamental step to-
wards more political participation was taken in Article 32 of the consti-
tution; it allowed for the first time the formation of political parties.
The aims and activities of a party, as well as its ideology, had to be in ac-
cordance with the values embodied in the constitution. Financial re-
sources should be available to create a political party, and a party
formed in accordance with the provisions of the law could not be dis-
solved without judicial proceedings and the decision of a competent
court.

Article 103 of the constitution introduced a new institution, that of
the Attorney General. Its duty was to investigate criminal activities as
an independent body of the executive power of the government. The ju-
dicial branch was not to interfere in its activities. The office of the
Attorney General was similar to the American institution of Attorney
General, indicating that to a certain extent the Constitution of 1964 was
influenced by the U.S. Constitution.

Although the Constitution of 1964 concentrated most state authorities
in the person of the king, it was still the most liberal constitutional docu-
ment ever in Afghanistan. Parliament was to consist of two houses; the
House of the People (Wolesi Jirga), elected by the people of Afghanistan
in free, general, secret, and direct elections in accordance with the pro-
visions of the law for a period of four years; and the House of the
Elders (Meshrano Jirga), one-third of its members to be appointed by the
king and the remaining two-thirds to be elected in free, general, secret,
and direct elections (Art. 43). The government was required to publish
all legislation in the Afghan Official Gazette (jaride rasmi) which was to
be distributed to the courts and other legal institutions.®

The judiciary was to consist of a Supreme Court and other courts,
with the task of adjudicating all litigation brought before them (Art.
98). The judges, who could be held accountable by the newly founded
Supreme Court, were appointed by the king (Art. 99). The Supreme
Court was established, with branches for civil, commercial, criminal,
military, and national security cases. For the first time, a juvenile court
was established in Kabul to adjudicate in cases where the defendant
had not yet reached the age of fifteen (Lau 2003: 52).

The 1964 constitution was the first to provide a clear definition of
‘law’ and to establish a formal order of priority in favour of statutory
law. Article 69 provided:
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Law is a resolution passed by both Houses, and signed by the
king. In areas where no such law exists, the provisions of the
Hanafi jurisprudence of the sharia of Islam shall be considered
as law.

Although the rights and duties given to the Houses of Parliament by
the 1964 Constitution were important and could have been the basis
for people’s participation in politics, in reality, the Houses remained lar-
gely ineffective, and no significant body of statutory law emerged. The
Constitution of 1964 had established a powerful parliament and, thus,
reversed the hitherto prevailing role of a more powerful executive.
Consequently, the two engaged in a power struggle, both failing to ad-
just to their new roles under the constitution. Thus, like its predeces-
sors, the third Afghan constitution was not implemented. No law for
the formation and organisation of political parties was drafted, nor did
any independent political party emerge, much less gain permission to
be registered in Afghanistan (Rubin 2002: 73). The king’s democratic
experiment failed because he did not allow the constitutionally-man-
dated liberties to take root, as is evidenced by the fact that there was no
law on political parties or on provincial councils and municipalities and
by the fact that no attention was paid to the judicial reforms required
by the 1964 Constitution. The conflict between the legislative and ex-
ecutive powers further exacerbated the instability and problems pla-
guing the Afghan political scene.

On 1 January 1965, Noor Mohammad Taraki formed the People’s
Democratic Party of Afghanistan (PDPA), which became known as the
‘Khalq’ party. Like all other parties in Afghanistan, the PDPA was an
unofficial, clandestine party that was not registered with the govern-
ment. The PDPA soon split into two parties because of disagreements
between its leaders Taraki and Babrak Kamal. Whereas Taraki remained
head of the ‘Khalq’ party, Karmal established the ‘Parcham’ party in
1967.7 Most of the supporters of Khalq were Pashtuns from the rural
areas in the country. The Parcham supporters came mostly from urban
citizens and supported social-economic reforms in the country. The
Khalgs accused the Parchams of being under the allegiance of Zahir
Shah.® Meanwhile, the influence of communism began to become ever
more visible, both groups being consistently pro-Soviet, and being
strongly supported by the Russian embassy and Soviet advisors in
Kabul.

A Criminal Procedure Code was enacted in 1965; it consisted of 500
articles addressing in particular the arrest, detention, interrogation, and
trial of the accused. The code also covered the implementation of pun-
ishments, the temporary duration of imprisonment, and the differentia-
tion between the role of the police and prosecutors and the supervision



284 NADJMA YASSARI AND MOHAMMAD HAMID SABOORY

of their duties and responsibilities. It is not entirely clear whether this
new code was inspired by Soviet law. In any case, it signified the intro-
duction of a secular piece of legislation, which brought the Afghan legal
system closer to Western legal traditions.

1973-1978: The creation of the Republic of Afghanistan

On 17 July 1973, Mohammad Daoud Khan — the cousin of Zahir Shah
and his prime minister until 1963 — carried out a military coup with the
support of a small number of troops and a handful of military officers
associated with the PDPA while Zahir Shah was in Europe. For the first
time in its history, Afghanistan was proclaimed a republic. Meanwhile,
the communist party was increasingly influencing various parts of
Daoud’s government by pushing its own allies and supporters into key
administrative positions. This triggered opposition by the religious es-
tablishment and fostered the emergence of Islamic groups. Daoud
clamped down on these Islamist groups. In 1974, the leader of the
Muslim Brotherhood, Mohammad Niazai, was arrested along with
some 200 followers (Ewans 2001: 131). Determined to get public sup-
port for his government, Daoud decided to crack down on the commu-
nist parties as well.

Had Afghanistan’s ruler legalised the functioning of political parties
and political parties been institutionalised through periodic elections,
competition for power and influence could have taken place through
the ballot box. In the absence of institutionalised and democratic me-
chanisms for political change, however, the competition between leftist
and Islamic groups soon assumed the shape of armed conflict.

In 1976 a new penal code was enacted based primarily on Islamic
principles, but drawing also on European criminal codes.? Article 1 of
the Penal Code of 1976 defines the scope of application and sets forth
as follows:

This law regulates offences that call for discretionary (ta‘zir) pe-
nalties. Any person who commits a crime calling for fixed pun-
ishment (h,add, pl. h,odid) or retaliation (qes,as,) or the payment
of blood money (diyat), will be punished according to the princi-
ples of the Hanafi school of law.

That meant that the h,odiid crimes were not within the scope of applica-
tion of the penal code. However, whenever a h,add crime could not be
established by Hanafi evidence law, the punishment for that crime
would fall within the scope of the 1976 Penal Code, if evidence was suf-
ficient vis-d-vis the standards set by the code. The penal code, thus,
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provided for an alternative procedure, making h,odiid crimes punishable
under the principle of ta‘zir, with prison sentences of various durations.

The unstable legal situation led to the enactment of yet another con-
stitution on 24 February 1977."° Daoud was elected president for a peri-
od of six years. The new constitution transferred all authorities of the
king under the 1964 Constitution to the president of the state. Daoud
also occupied the position of prime minister, foreign minister, and min-
ister of defence. The power over the judiciary, which until then had
been vested in the person of the king, was also transferred to the presi-
dent, and the position of Chief Justice granted to the Minister of
Justice.

The Constitution of 1977 differs considerably from the previous three
constitutions. Alongside the emphasis on Islam, the 1977 Constitution
introduced for the first time the notions of nationalism and socialism.
Article 22 of the 1977 Constitution designated Islam as the religion of
the state without reference to the prominence of the Hanafi school of
law, as had the previous constitution (1964). Article 64 went further
than the previous constitution, however, as it contains a repugnancy
clause, subjecting all laws to a process of assessment on their compat-
ibility with the basic principles of the sacred Islamic religion. Yet, in
other respects the law was more liberal. For instance, Article 28 re-
peated the principle of equality of gender, stating that: ‘[TThe entire peo-
ple of Afghanistan, both men and women without discrimination and
privileges, have equal rights and obligations before the law.” The addi-
tion of the passage ‘both men and women’ was completely new and
had never been in any Afghan legal document so far. Articles 39 and
40 of the 1977 Constitution granted freedom of assembly for all citizens
of Afghanistan provided the assemblies are unarmed. A one-party sys-
tem led by Daoud’s party (the National Revolutionary Party) was created
by Article 40 of the 1977 Constitution. A national assembly called the
melli jirga replaced the former Parliament of the 1964 Constitution by
substituting the two houses (House of People and House of Elders)
with only one assembly (Art. 48 et seq.).

Also in 1977, the Afghan Civil Code (CC), modelled on the Egyptian
Civil Code of 1949, was enacted as a further piece of legislation aimed
at modernising the legal system."” The code encompasses 2,416 articles
that regulate all aspects of civil law, including family and inheritance
law. The code blends sharia-based law (mainly in the field of family and
inheritance law) and modern secular law to solve the existing problems
and thereby secure social stability in society. The code was in particular
influenced by the French civil code, for example in matters regarding
the age of capacity for transactions and the requirement for registration
of documents concerning marriage, divorce, parentage, and kinship
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(Art. 48 CC). To clarify the relationship between different sources of
law, Article 1 of the code provides that in cases where there is an explicit
regulation in the law, independent interpretation of the court (ejtehad) is
not allowed. However, if no such explicit rule exists, the court may fill
the gaps with the rules of the Hanafi school of law. Finally, the Civil
Code of 1977 did not allocate any role to customary law, despite its pro-
minent role in Afghanistan.

1978-1985: The Saur-Revolution, the mojahedin, and Soviet invasion

In April 1978, yet another coup, the so-called Saur-, or April-Revolution
(thavr), was staged by parts of the PDPA. Daoud and his family were
killed and power was handed over to a joint military-civilian
Revolutionary Council, with Taraki serving as its head, president, and
prime minister. The constitution was amended by a declaration the fol-
lowing day on 28 April 1978. All governmental affairs had to be exe-
cuted through decrees and procedures of the Revolutionary Council.
Decree No. 8/1978" implemented a stringent land reform, redistribut-
ing the land and severely limited the ownership of land. Any land con-
sidered as surplus was confiscated without compensation and redistrib-
uted to landless peasants and farmers. Modern Soviet type cooperatives
were designed to replace the traditional rural economic relationships.
In the field of civil law, on 17 September 19778 Decree No. 7 was pro-
mulgated. It abolished the bride price, or transfer of money from the
groom to the bride’s family, called walwar in Afghanistan (see 7.6); set
the minimum age for marriage at 15 and 18 for girls and boys, respec-
tively; and prohibited child and forced marriages.”

Meanwhile, Islamic resistance groups (the mojahedin movements)
had started to form themselves outside Afghanistan. After the arrest of
Niazai in 1974, some of his supporters, such as Hikmatyar and
Rabbani, had fled to Pakistan. In 1974, they had split away from the
main party, with Hikmatyar establishing the Islamic Party and Rabbani,
the Islamic Society party. Besides these two groups, numerous other
mojahedin movements were formed. These groups would later play a
central role in the resistance against the communist rule and against
the Russian military invasion (Magnus & Naby 2002: 151).

In 1979, internal conflicts within the PDPA escalated. Factional con-
flicts and the strong presence of the mojahedin movements in Pakistan
and inside Afghanistan persuaded the Russians to act. Basing them-
selves on the Soviet-Afghan Treaty of Friendship of 5 December 1978,
which allowed for military intervention by the Russians in the event of
any threat to their interests in the area, Russian troops invaded
Afghanistan on 27 December 1979. Karmal, the leader of the Parcham
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party, mentioned above, was installed as head of the Democratic
Republic of Afghanistan.

Some 850,000 Afghan refugees had fled the country by May 1980,
with an estimated 750,000 Afghans applying for asylum in Pakistan
and an additional 100,000 in Iran (Ewans 2001: 158). The Russian inva-
sion was strongly condemned by the international community. Member
states of the Organisation of the Islamic Conference gathered in Saudi
Arabia and declared the invasion to be a threat to international peace
and stability. The U.N. General Assembly passed seven resolutions con-
demning the invasion, all without practical effect. In the meantime,
however, seven mojahedin opposition groups had come together in
Peshawar in Pakistan and merged into the so-called Afghanistan’s
Islamic Union of Mujahedin on 16 September 1981 (Ekhwan 2002: 15).

Meanwhile, in Kabul, Karmal was concerned with gaining internal le-
gitimacy among the Afghan people. He promised a government in
which all factions and parties would be embraced and represented; a
new constitution with provisions for elections and a multi-party system;
land reform; amnesty for returning refugees and political prisoners;
freedom of religion; and the establishment of Islamic institutions that
could act as advisory bodies to the government. To appease public opi-
nion, he restored the old black, red, and green national flag that was re-
placed after the Saur-Revolution by a flag without the green colour re-
presenting Islam.

On 21 April 1980, the fifth Afghan constitution was promulgated.™ It
contained 68 articles. In order to avoid a direct clash with public opi-
nion, the Constitution of 1980 did not explicitly mention communism
or Marxism in its provisions. Instead, it just pointed to the objectives,
views, policies, organisation, and responsibilities of various administra-
tive institutions in the government according to the PDPA program.
Article 54 of the 1980 Constitution upheld the institution of the
Supreme Court and reorganised the court system by providing for pro-
vincial and city courts, as well as special courts to try specific cases such
as military cases. In March 1980, the Law on the Organization and
Jurisdiction of the Courts was passed; it was amended less than two
years later on 22 December 1981." This law specified the court proce-
dure and set out the hierarchy of the courts. Articles 12 and 13 of this
law mandated the establishment of a bar association to ‘provide legal as-
sistance for the defence of accused persons’. Karmal also created a
Department for Islamic Affairs, which was to act as an advisory body
for the government on Islamic affairs.™

Despite these initiatives, the government continued to lose credibility.
This was particularly so given its rampant disregard of national and in-
ternational legal and human rights standards it purported to support
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(e.g. ICCPR, CESCR, CERD, and CAT; see 7.9). During this period,
there were frequent human rights violations at the highest levels of
power, ongoing illegal detentions of political activists and religious lea-
ders, and the well-publicised executions of members of opposition
groups, in the absence of any trial or pretence of justice. In conse-
quence, Afghanistan became an area of instability in the region, ravaged
by internal conflict and foreign intervention. A March 1985 human
rights report prepared for UNCHR details accounts of deliberate bomb-
ing of villages, massacres of civilians, and execution of prisoners of war
belonging to resistance groups (Ermacora 1985: 12)

In the mid-eighties the war was particularly intense. The Afghan gov-
ernment, supported by Soviet troops, was involved in major combat all
around the country, with the government focusing all its attention on
its military campaigns rather than anything else. On 26 September
1982, the heads of the Islamic states conferring in Nigeria suspended
the membership of Afghanistan from the Organisation of the Islamic
Conference.

Foreign countries such as China, the U.S., Saudi Arabia, and Iran
considerably helped the resistance groups within and outside
Afghanistan. The alliance of the seven mojahedin groups, however, re-
volved only around their common struggle against the Russians and the
Kabul regime. Besides this, the resistance groups had little in common
and were involved in persistent factional disputes. From the very begin-
ning, they were as much prepared to cooperate with each other as to
fight each other. Neither their shared Muslim faith nor the concept of
the need for a holy war (jihad) to oust the Russians was strong enough
to outweigh their personal, tribal, and ethnic interests. All efforts to fos-
ter their commonness and bind them together into a unified movement
failed. This lack of unity meant that the mojahedin were unable to coor-
dinate their activities inside Afghanistan or carry out a unified strategy
for their common objectives. In fact, this was one of the main reasons
behind the unsuccessful attempts of the mojahedin to overthrow the
communist regime in Kabul.

In April 1985, Karmal held a Loya Jirga in Kabul, inviting 1,800 repre-
sentatives from around the country. With only 6oo members attending,
the assembly failed to garner much legitimacy as a genuinely represen-
tative body. The elections of August 1985 were yet another unsuccessful
attempt by Karmal to legitimise his government (Ewans 200r1: 165), as
was the creation of a National Reconciliation Commission that was to
design a new constitution. All his attempts to incorporate a broader par-
ticipation of the non-communist groups into his government failed.



SHARIA AND NATIONAL LAW IN AFGHANISTAN 289

7.4 The period from 1985 until the present

From civil war to democracy

1985-1992: Afghan civil war

In autumn 1985, the Russians replaced Karmal with Najibullah, who
was the head of the secret service department of the communist re-
gime. His instalment to power was a political decision aimed at creating
a stronger and more decisive government able to protect the continuity
and power of the communist regime, even after the eventual military
withdrawal of the Russians (Ewans 2001: 168). The international com-
munity’s efforts to put an end to the Russian occupation moved very
slowly, and no agreement had been reached so far. It was not until 28
July 1986 that the Soviet leader at the time, Gorbachev, facing heavy in-
ternational pressure, announced that the Russian troops would be with-
drawn, and that this withdrawal would be completed by October 1986.

In fact, Soviet troops only left Afghanistan on 15 February 1989. This
represented a great challenge for the communist regime in Kabul
Najibullah had to stay in power without the support of the Soviet
troops. Towards the end of 1987 the government of Najibullah, in an ef-
fort to reconcile the conflicting parties, drafted a new constitution,
which was adopted on 29 November 1987 by the Loya Jirga."” The new
constitution was similar to the Constitution of 1964 in its reference to
the sacred religion of Islam (Art. 2). According to Article 94 of the 1987
Constitution, eight different governmental institutions were given the
power to propose, introduce, amend, or repeal laws. The constitution
also introduced the Constitutional Council of Afghanistan as a supreme
institution for the interpretation of laws and international treaties in ac-
cordance with the constitution of the country. It was also to act as a con-
sultative body for the president in legislative matters.

In 1990, Najibullah called upon the Loya Jirga to ratify a new consti-
tution. In comparison to the two previous constitutions of 1980 and
1987, the 1990 Constitution did not make use of communist terminol-
ogy. Islam and nationalism were back on the front page.’® Article 1 pro-
claimed Afghanistan to be an ‘independent, unitary and Islamic state’.
Article 5 set forth provisions for a multi-party system. Article 25 gave
due attention to the private sector for the establishment of private enter-
prises, and Article 20 encouraged foreign private investment.

The PDPA was reformed and renamed the Homeland Party. In
November, Najibullah met with leaders of the mojahedin and representa-
tives of the former king Zahir Shah to seek a political solution to the
ongoing conflict. U.N. Secretary General Perez de Cuellar proposed
plans for an international consensus on a peaceful settlement in
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Afghanistan in May 1991. It aimed at Afghanistan’s independence and
self-determination, a cease-fire, halting the flow of weapons into the
country, and a transitional mechanism leading to free and fair elections.
The Kabul regime, Iran, and Pakistan accepted the resolution. The alli-
ance of the seven mojahedin groups in Peshawar was, however, unable
to consent on the composition of the future government in
Afghanistan.

In this situation of negotiations, one of the strongest allies of the
Kabul regime, Dostum, an Uzbek who had control of some of the
northern provinces, seized the opportunity and joined forces with the
resistance militias of Ahmad Shah Massoud, a Tajik to take Mazaar-e
Sharif, the capital of one of the key provinces in the North of
Afghanistan. This move was the death warrant for the peace plan of the
United Nations and Najibullah’s regime. Some parts of the Kabul re-
gime joined ranks with the mojadhedin. The advantage shifted decisively
in their favour. They believed that victory was theirs and saw no need to
stick to any U.N. peace plan that would include a role for Najibullah
and his supporters (Ewans 2001: 177).

On 18 March 1992, Najibullah resigned and accepted the formation
of a transitional government led by the mojahedin in close cooperation
with the United Nations, despite the fact that the resistance groups
were still struggling over power-sharing arrangements. Until then, the
civil war that was waged in fact between the different mojahedin groups,
rather than against communists, had been limited to some parts of the
country. After the collapse of the Kabul communist regime the armed
conflict spread into Kabul and the rest of the country. Government ad-
ministration, legal institutions, universities, schools, and all other edu-
cational and social institutions did not function any longer and were
simply closed down.

1992-2001: The Taliban and the rise of fundamentalism

The collapse of the Najibullah regime and the seizure of power by the
mojahedin symbolised the end of a functional state structure in
Afghanistan. A s1-member council called the Islamic Jihad Council
(shara-ye jihadi-ye eslami), consisting of thirty field commanders, ten
mullahs, and ten intellectuals, was established to rule the country for a
period of two months. The Council was succeeded by an interim gov-
ernment that held power for four months. The problems were enor-
mous: on the one hand, the new government had to deal with a state
apparatus that lacked legitimacy; on the other hand, the resistance par-
ties were not able to establish a functioning government. In the course
of the civil war almost all the state institutions had been looted or de-
stroyed (Ewans 2o0or1: 181). The Ministry of Justice was used as a
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military base, and all legal documents and laws stored at the ministry
were destroyed during the five years of mojahedin domination."

No new constitution was drafted, nor had the constitution of the pre-
vious regime been repealed; not a single decree was issued during the
mojahedin rule to identify the sources of law for the judiciary and other
legal organs; no central legislative activities took place during this peri-
od of time; and there was uncertainty as to the applicable laws in all
fields (Lau 2003: 5). The difficulties were exacerbated by the ongoing ci-
vil war. This enhanced the rule of traditional law, i.e. classical Islamic
and customary law (especially the Pashtunwali, an ethical customary
code of the Pashtuns), since they represented the only continuity in the
country. In more remote areas, where statutory laws had never arrived,
the principles of Islamic and customary law had always been the primary
sources for the resolution of legal and social conflicts (Lau 2003: 4).

Afghanistan was more fragmented than ever when the Taliban, a
movement of indoctrinated students of Islam from the refugee camps
in Pakistan, emerged in 1994. As head of the government, Rabbani
controlled Kabul, its outskirts, and the North-East of Afghanistan. The
West (the province of Herat) was controlled by Ismael Khan. The East
(the Pashtun provinces) was under the leadership of an independent
group of mojahedin commanders in Jalalabad, who occasionally fought
against each other. A small region south and east of Kabul was con-
trolled by Hekmatyar. The northern six provinces were under Dostum’s
command. And, finally, the Hazaras controlled the province of Bamian.
Furthermore, dozens of warlords and leaders of militia groups exercised
their control and harassed the population throughout the country
(Rashid 2000: 21). Even international aid organisations feared entering
Afghanistan, as the country was drowning in a savage civil war.

The successful expansion of the Taliban movement saw them control
almost ninety per cent of the country by 1998. This, however, did not
lead to the reestablishment of a strong state. The government activities
of the Taliban were limited to the provision of security by incorporating
local combatants into their own military structure and to the introduc-
tion of a bizarre and harsh version of Islamic law, with implications in
all areas of law, such as public executions and a vigorous application of
the h,odid punishments (Schetter 2002: 113).

An announcement on Radio Kabul on 28 September 1996 stated that
‘thieves will have their hands and feet amputated, adulterers will be
stoned to death and those drinking alcohol will be lashed’. TV, video,
satellite dishes, music, and games, including chess and football, were
pronounced un-Islamic (Rashid 2000: 50). The Taliban also established
a Department for the Promotion of Virtue and Prevention of Vice
(amr bi-l-ma‘raf va nahi-ye an-al-monkar) that was given unlimited
authority for the enforcement of all the decrees issued by the Taliban
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government.*® A decree issued in 1997 by Mullah Omar, the founder of
the Taliban movement, declared that all the laws against the principles
of Hanafi Islamic jurisprudence were not applicable.** The Taliban an-
nounced via the radio that after the seizure of Kabul, they would abolish
all the laws and regulations of the communist regime and reintroduce
the system of law that was in place during Zahir Shah’s reign (1964-
1973), with the exception of the provisions related to the king and the
monarchy.

They also claimed to support the principles of representative, non-dis-
criminatory government based on the principles of the sharia (Ewans
2001: 205). That never happened; the Taliban regime violated all princi-
ples of the Constitution of 1964. Throughout their rule, the Taliban exe-
cuted h,add and gesas punishments that had not been applied in the re-
cent legal history of Afghanistan. The option of paying blood money to
the victim’s family in lieu of corporal punishment was not used very of-
ten. Amputation of hands and feet for theft and stoning of adulterer
and adulteress were executed. The Taliban meant to deter people from
committing crime and, therefore, ordered executions and amputations
to be held in public in the sports stadium of Kabul.

One of the Taliban’s first acts was the execution of former president
Najibullah who had been living on U.N. premises since 1992. There
was no trial, and the public display of Najibullah’s dead body revolted
many people outside and within the country.

Under the Taliban, discrimination against women peaked. They is-
sued numerous edicts to control literally every aspect of women’s beha-
viour, in both the public and private spheres. They were forbidden to
take employment, to appear in public without a male relative, to partici-
pate in government or public debate, and to receive secondary or higher
education. As a result, women were deprived of the means to support
themselves and their children. Only female doctors and nurses were al-
lowed — under strict observation of the religious police — to work in hos-
pitals or private clinics. These edicts were issued by the abovemen-
tioned Department for the Promotion of Virtue and the Prevention of
Vice and enforced through summary and arbitrary punishment of wo-
men by the religious police.

The Taliban claimed that they were prepared to provide for education
and employment opportunities for women as soon as the social and fi-
nancial circumstances were convenient. Unfortunately, such conditions
for a sound Islamic program for women were never ascertained, with
some subsequently claiming that such program had never existed in
the first place.

The Taliban received support in the form of donations from foreign
sponsors, located mostly in Saudi Arabia, Pakistan, and the United
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States. New recruits from the religious schools (madares) located in
Pakistan were urged to join the Taliban movement to fight against the
mojahedin groups in the North of the country. On 20 March 1996, more
than 1,000 religious scholars and tribal leaders gathered in Kandahar to
discuss the policies and platforms of the Taliban regime for the future.
On the 4™ of April, the assembly ended with the announcement of a
jihad against the Kabul government still run by the mojahedin groups.
Mullah Omar was named ‘Commander of the Faithful’, a title once
abolished by the reformer-king Amanullah (Ewans 2001: 195).

In May 1996 Osama bin Laden, whose Saudi Arabian citizenship
had been revoked in 1994, arrived in Jalalabad. He had been travelling
to the Pashtun border areas between Pakistan and Afghanistan since
the early eighties, where he had established training camps for the re-
sistance forces against the communist regime. He cooperated with the
Taliban who offered him their protection. Bin Laden provided the
Taliban with extensive financial and human resources. After the bomb-
ing of the U.S. embassies in Kenya and Tanzania in 1998, Bin Laden
became the world’s most wanted terrorist. The Clinton Administration
responded to the bombings of their embassies with cruise missiles di-
rected against training camps that had been run by Bin Laden in
Afghanistan since 1981. Ironically, these camps had at an earlier point
in their history been supported by the U.S., Saudi Arabia, and Pakistan
for training Afghan opposition soldiers to fight the Soviet occupiers.

With the assassination of Massoud on 9 September 2001 and the at-
tacks of 9/11 in the U.S,, the situation changed dramatically. The Bush
Administration held Bin Laden responsible for the terrorist attacks of
9/11 and accused the Taliban of sheltering him. Consequently, starting
on 7 October 2001, the United States began air strikes against the
Taliban as part of a campaign aimed at putting an end to the rule of the
Taliban regime, an objective that was soon achieved. This was done os-
tensibly in support of the so-called Northern Alliance of the mojahedin
groups, since the Taliban regime had only been internationally recog-
nised by Pakistan, Saudi Arabia, and the United Arab Emirates.

2001-present: Democracy and the future of Afghanistan

On 27 November 2001, a conference was held in Bonn, Germany,
which brought together representatives of the resistance groups, con-
sisting of the main civil war parties and warlords, pro-Zahir Shah tech-
nocrats and intellectuals, and two other small Afghan groups based in
Pakistan and Iran (Wardak 2005: 65). Although the present anti-Taliban
groups could not be considered to represent the Afghan people, the
‘Agreement on Provisional Arrangements in Afghanistan pending the
Re-Establishment of Permanent Government Institutions’, also known
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as the ‘Bonn Agreement’, provided a framework for the process of state
formation to create a broad-based, multi-ethnic, and representative gov-
ernment in Afghanistan. Executive powers were vested in Hamid Karzai,
a Pashtun, as head of the Interim Administration of Afghanistan on 22
December 2001. Karzai was reconfirmed as the head of the Interim
Administration by the 1,550 members of an Emergency Loya Jirga held
in Kabul on 10 June 2002.

On 14 December 2003, a nine-member commission presented a new
draft constitution to the Constitutional Loya Jirga, the constitutional as-
sembly, for the new Afghan Republic. The text of the constitution had
been drafted following public consultations that took place over a period
of several months. After almost three weeks of heated debates, the Loya
Jirga approved the new constitution; it was signed on 26 January 2004
by Karzai. This cleared the way for the restoration and implementation
of the rule of law, and hopes were expressed for an imminent end to
the power of the warlords and the anarchy gripping the country (see
7-5)-

The Bonn Agreement set June 2004 as the target date for the forma-
tion of a fully representative and elected Afghan government. However,
that timeframe was repeatedly changed. When on 31 March 2004, the
second international conference on Afghanistan’s future took place in
Berlin (‘the Berlin Conference’), a work plan was issued for the Afghan
government to hold free and fair elections in autumn 2004. Prior to
the elections, the full exercise by citizens, candidates, and political par-
ties of their political rights under the 2004 Constitution was to be en-
sured. These rights included, among others, freedom of organisation,
freedom of expression, and the principle of non-discrimination, as well
as paying particular attention to the participation of women as both vo-
ters and candidates. In the end, the decision was taken to hold presi-
dential elections in October 2004, delaying parliamentary, provincial,
and district voting until April 2005 (International Crisis Group 2005).

Thus, the first presidential elections in Afghanistan were held on 9
October 2004. According to U.N. officials, nearly 10 million voters were
registered in the country. Since no census of Afghanistan has ever been
taken, it is not possible to know how many eligible voters there actually
were. Nearly 42 per cent of the registered voters were women, but it
should be noted that that figure dropped to less than ten per cent in
some provinces in the southeast. In addition, over one million Afghan
refugees in Pakistan and Iran were registered to vote in the elections.
Amongst seventeen challengers (including a female physician), the in-
terim president Karzai was elected and sworn in as first elected Afghan
president on 8 December 2004.
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The first parliamentary elections in 36 years in Afghanistan, scheduled
for April 2005, were finally held on 18 September 2005, with 2,800
candidates running for the 249 seats of the Lower House, among
whom were 344 women. In contrast to the 8o per cent turn out rate for
registered voters during the presidential elections, reports indicate that
only about 50 per cent of the 12.4 million registered voters cast their
vote during the parliamentary elections.**

A new Electoral Law with 57 articles, adopted on 27 May 2004, regu-
lated the conduct of elections. Article 20 of the law provides for a sin-
gle, non-transferable vote (SNTV) system under which candidates may
run either individually or be nominated by a party. Under this system,
party lists are not admitted.*® Political parties may endorse or nominate
candidates, but they are not allowed to use party symbols on the ballot,
making it difficult for voters who wish to vote along party lines to iden-
tify their chosen candidates on Election Day. It must be noted that poli-
tical parties have a serious credibility problem in Afghanistan. They are
often associated, on the one hand, with the Communist Party and the
Soviet invasion and, on the other hand, with the Islamist military
groupings who formed to fight the Soviets and whose infighting pro-
duced much of the instability and bloodshed of the 199o0s.
Consequently, many Afghans do not trust political parties and see them
as pursuing self-interested policies for their particular ethnic group,
clan, or tribe. This is one of the primary reasons the SNTV system,
which allows for a focus on individuals rather than parties per se, was
chosen for use in the first elections in Afghanistan after so many dec-
ades of strife (Reynolds & Wilder 2005: 9).

The SNTV has, however, been criticised as being ill-suited for a coun-
try like Afghanistan. According to international observers, to be success-
ful under this type of voting structure, a party must have sufficient con-
trol over its support base in each contested district to instruct it how to
allocate votes among the party’s candidates. Otherwise, the party risks
having too many votes cast for one candidate, beyond the minimum
needed for election, and too few for others. A system that encourages
party development and participation in the political process would have
been more desirable given Afghanistan’s nascent democracy
(International Crisis Group 2004).

As in the past, the 2004 Constitution provides for two houses in the
Loya Jirga. The Lower House (the Wolesi Jirga) has 249 seats, with
members directly elected by the people. Each of the 34 provinces is a
single constituency in the Wolesi Jirga. Ten seats are reserved for the
Kuchi (nomads) community (Electoral Law, {2, Art. 20), with the re-
maining 239 seats distributed among provinces in proportion to their
population, with each province having at least two seats. Each member
of the Wolesi Jirga enjoys a five-year term expiring on the 22" of June
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of the fifth year (2004 Constitution, Art. 83). Mohammad Yunos
Qanuni, the former Minister of Interior and Education, was elected
head of the Lower House.

The Upper House (the Meshrano Jirga) consists of a mixture of ap-
pointed and elected members (total 102 members). Sixty-eight members
were selected by the 34 directly elected provincial councils, and another
34 were appointed by President Karzai (Art. 84, 2004 Constitution).
President Karzai’s appointments were vetted by an independent U.N.-
sponsored election board and included seventeen women (50%), as re-
quired by the constitution. Sebghatulla Mojadeddi was appointed
President of the Meshrano Jirga by President Karzai.

The new National Assembly has the potential to play a vital role in stabi-
lising Afghanistan, institutionalising political competition and giving
voice to the country’s diverse population. By being accountable to the
Afghan people, it can demand accountability of the presidential govern-
ment. However, the success of this institution remains delicately
poised, particularly because of the absence of a formal role for political
parties, essential for mediating internal tensions.

Meanwhile, at the London Conference on 31 January—-1 February
20006, donor nations pledged to help rebuild Afghanistan over the next
five years with a sum of 10.5 billion dollars (equivalent at the time to
8.7 billion Euros). Some 8o per cent of this amount represents new
money, with the remainder made up of outstanding portions of earlier
pledges.>* The key elements of the so-called Afghanistan Compact set
out specific targets for improving security, governance, the rule of law
and human rights and for enhancing economic and social development.
A further vital and cross-cutting area of work is eliminating the narco-
tics industry, which remains a formidable threat to the people and state
of Afghanistan, the region, and beyond.

At the Afghanistan Conference in Rome in July 2007 international
donors pledged to support the training of judges, the building of new
prisons, and the enactment of other measures to strengthen
Afghanistan’s judicial system with an additional 360 million dollars.
President Karzai told the conference that urgent priorities included low
salaries, poor infrastructure, and the training of personnel.

However, the security situation has deteriorated in the past several
years. According to a report by the United States Institute of Peace, the
year 2009 was the most violent on record for Afghans and international
forces since 2001, and Afghan and international public confidence is di-
minishing.*> Contrary to their pledge in 2007, the Afghan government
and its international allies are mainly focused on two issues, namely
combating corruption within the Afghan government and resolving the
ongoing conflict with the Taliban. All other issues have become
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secondary. The lack of security, economic development, effective rule of
law, and coordination of efforts will, however, always stand in the way
of sustainable progress in the country. As these problems are interre-
lated, none of them can be tackled without simultaneously addressing
the others.

On 1 December 2009 the Obama administration announced that the
U.S. would send another 30,000 troops to Afghanistan, but also start
withdrawing troops as per July 2011. It is unclear whether such an in-
crease in troop presence will boost security in Afghanistan, if no serious
attention is given to the promotion of the rule of law, development, in-
stitution-building, and economic growth.

The presidential election of 20 August 2009 is another illustration of
the growing instability in Afghanistan. With more than 40 presidential
nominees, about 5 million people cast their votes.2® The outcome of the
election was marked with fraud and voting irregularities; no single can-
didate managed to obtain 51 per cent of the total votes. As the allega-
tions of widespread fraud gained ground, a runoff election was sched-
uled to take place on 7 November 2009. On 1 November 2009,
Karzai’s main challenger Abdullah pulled out of the runoft election.
Karzai, who won 49 per cent of the total votes in the first round of the
election, was thus announced the elected president by the Independent
Election Commission of Afghanistan. Although the election was over,
the irregularities and fraud connected to the election process raised
doubts about the legitimacy of the government. The reappointments of
Dostum as Army Chief of Staff and Qahim as First Vice President, two
prominent warlords accused of human rights violations and war crimes,
further increased concerns about Karzai’'s government and his
leadership.

On 28 January 2010 the latest Afghanistan Conference took place in
London. The conference was meant to bring together the international
community to ‘fully align military and civilian resources behind an
Afghan-led political strategy’.” A radical increase of civilian and mili-
tary security forces is planned with the aim of reaching 171,000 mem-
bers in the Afghan Army and 134,000 Afghan policemen by the end of
2011, bringing thus the total security force numbers to over 300,000.
Furthermore, measures were announced to tackle corruption, including
the establishment of an independent Office of High Oversight and an
independent Monitoring and Evaluation Mission. According to agree-
ments made at the conference, development assistance shall be better
coordinated in the future, with the aim of increasingly channelling
funds through the Government of Afghanistan. Interestingly, the strat-
egy of the international community on Afghanistan embraces also the
policy of the Afghan Government to integrate ex-warlords by offering
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economic incentives to those who ‘renounce violence, cut links to ter-
rorism and agree to work within the democratic process’.

Meanwhile, the parliamentary elections planned for May have been
postponed until September 2010. The election commission cited several
reasons for its decision: security concerns, logistical challenges, and a
budget shortfall, to name a few. The postponement of elections was
hailed by Western donors, as it allows more time to put election re-
forms in place in order to avoid the repeat of the widespread fraud that
marred the 2009 presidential elections. The postponement may also
give the electoral institutions additional time to carry out the necessary
preparations for the elections and to make improvements to the elector-
al process based on lessons learned during the 2009 elections.

7.5  Constitutional law

The Constitution of 20042® proclaims in its very first article that
‘Afghanistan is an independent, unitary, and indivisible Islamic republi-
can state’. Article 3 contains a repugnancy clause stating that ‘In
Afghanistan, no law may be contrary to the beliefs and provisions of
the sacred religion of Islam. (‘mokhalef-e mo‘tagedat va ahkam-e din-e
moqaddas-e eslam’). This is not new, since all Afghan constitutions, ex-
cept for the 1980 Constitution, contained such a clause. This version of
the constitution, however, fails to define what is to be understood as the
‘beliefs and provisions of the sacred religion of Islam’ or what the ex-
pression ‘Islamic republican state’ encompasses.

Article 130 of the constitution in fact stipulates the priority of statu-
tory law over Islamic law, noting that ‘The courts shall apply this
Constitution and other laws when adjudicating cases’. The article
further reads:

When no provision exists in the constitution or the law for a
case under consideration, the court shall, by following the prin-
ciples of the Hanafi School of law and within the limitations set
forth in this constitution, render a decision that secures justice
in the best possible way.

It is, however, not clear whether these constitutional postulates imply
that the ethical values of Islam govern the interpretation of the laws, or
that the constitution and state-enacted law set the framework within
which Islamic law must operate (Yassari 2005: 48).

Closely linked to these questions is the question as to who is to inter-
pret the constitution. The proposal to establish a genuine ‘Supreme
Constitutional Court’ was rejected in the drafting process of the 2004
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Constitution. Consequently, the constitution, as it is currently formu-
lated, foresees two distinct institutions with competence in interpreta-
tion matters. In the first place, Article 157 sets forth that an
‘Independent Commission for the Supervision of the Implementation
of the Constitution’ should be created. Yet, according to Article 121, it is
the Supreme Court that has the competence to ‘review laws, legislative
decrees, international treaties and conventions on their compliance with
the Constitution and to interpret them, in accordance with the law [...]".
This constitutionally instituted dichotomy may cause serious problems
in the future (Yassari 2005 49). However, as an Independent
Commission for the Supervision of the Implementation of the
Constitution was never established, this problem is not acute and the
task of interpreting and supervising the implementation of the constitu-
tion is conducted by the Supreme Court.

While articulating that ‘Islam is the sacred religion of Afghanistan’,
Article 2 of the 2004 Constitution also asserts that followers of other re-
ligions are free to exercise their faith and perform their religious rites
within the limits of the law. Furthermore, Article 130 sets forth that
with reference to cases under court consideration, if no relevant statute
is found the Hanafi school of law is to be utilised to the exclusion of all
the other schools of Islamic jurisprudence. However, a new develop-
ment in this constitution is the recognition, for the first time, of Shi’i
law as a source of law to be used in cases where Afghan Shi’i are in-
volved. Article 131 of the Constitution provides:

In cases involving the Shii followers, the court shall, in disputes
concerning personal status matters, apply the Shii school of law
in accordance with (statutory) law. In other disputes, where no
provision can be found in this Constitution and other laws, the
courts shall adjudicate the case in accordance with the rulings of
the Shii school of law.

It should be noted that in the first part of the article, the constitution
makes explicit reference to matters of personal status, as opposed to
other areas of the law, such as criminal and constitutional law. The lat-
ter portion of the same article, however, offers some freedom of inter-
pretation, as it provides that whenever both parties to a legal dispute
(other than in matters of personal status) are Shi’i followers and no rul-
ing can be found on the basis of legal standards articulated in the con-
stitution or other statutes and acts, the judge may apply the rules of the
Shi’i school of law. Thus, whenever existing statutes, such as the civil
code, do apply the scope of application, Shi’i law is excluded (Kamali
2005: 30).
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In response to Article 131 of the 2004 Constitution a Code of
Personal Status of Shi’i Afghans was promulgated in July 2009.%9 This
law had been quietly making its way through Afghanistan’s parliamen-
tary system since 2007, when President Karzai finally signed the bill in
March 2009, with the intention to gain the support of the Shi’i minor-
ity for the August 2009 election, without however paying attention to
its content and potential backlash. Whereas there was generally a con-
sensus among Afghans that the law as such was a positive develop-
ment, giving rights and recognition to a historically excluded and perse-
cuted minority, the content of some provisions of the bill that included
several restrictions on the rights of Shi’'i women caught the attention of
national Afghan and international human right groups and the interna-
tional media, causing the law to soon be dubbed the ‘rape law’ by
Western journalists. Although the law had been circulated and shared
with some local authorities and members of the civil society, it had re-
ceived minimal public debate. According to a report of the Afghanistan
Research and Evaluation Unit, the process of law making had lacked
any public participation; this has revealed the weak links between pol-
icymakers and their constituents. It also showed a continued emphasis
on ethnicity, sect, and faction as a basis for political alliances and orga-
nisation, rather than on partisan platforms that speak of issues of public
interest (Oates 2009: viii). After strong public reactions, the bill was
amended and some of the contested provisions, such as the rules on
temporary marriage, were omitted; the amended Code of Personal
Status with its 236 articles came into force on 27 July 2009 (see 77.6).

The 2004 Constitution requires the head of state to be a Muslim. He is
the patron of the religion of Islam and, as such, must protect the ‘basic
principles of the sacred religion of Islam, and the constitution and other
laws’ of Afghanistan (Art. 63). The constitution has, however, omitted
in this regard a reference to the Hanafi school of law, meaning then
that there is no requirement that the president be a follower of the
Hanafi doctrine. The article further prescribes that the president, unlike
the construction of the king under Article 15 of the 1964 Constitution,
is not beyond accountability. Article 69 expands upon this principle in
its articulation of the impeachment procedure and removal from office
of the president when he is charged with treason, crimes against
humanity, or any other serious crime.

Article 116 foresees a three-tier court system with a Supreme Court,
appeals courts, and district courts. The constitution does not, however,
give detailed rules on the structure of the courts. According to Article
123, the rules related to the structure, authority, and performance of the
courts and the duties of judges shall be regulated by statutes.
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In January 2005, a temporary Supreme Court of Afghanistan was es-
tablished. President Karzai appointed nine judges to the court, all of
them Islamic scholars, including one Shi’i scholar. Fazl Hadi Shinwari,
an Islamic scholar known particularly as being ultra-conservative was
appointed as Chief Justice. The temporary Supreme Court operated un-
til the parliamentary election in September 2005 and the formation of a
new Loya Jirga. In summer 2000, President Karzai appointed several
new, more moderate members to the Supreme Court. However, he also
chose to re-nominate Shinwari as Chief Justice. Despite controversy sur-
rounding the validity of Shinwari’s legal credentials, his nomination
was allowed to continue, but ultimately failed when voted on in
Parliament. Karzai then chose his legal council, Abdul Salam Azimi, to
succeed Shinwari. Azimi’s nomination passed, and the new court was
sworn in on 5 August 2006.

With regard to women’s rights, the Constitution of 2004 contains an
equality clause. According to Article 22,

[alny kind of discrimination and privilege between the citizens
of Afghanistan is prohibited. The citizens of Afghanistan —
whether man or woman - have equal rights and duties before
the law.

While the express wording of this article forbids discrimination be-
tween men and women, legal rules contained in the Civil Code 1977
and the Penal Code 1976 (see 7.6 and 7.7) as well as actual social prac-
tice, in particular in accordance with customary law, do. The equality
clause must, thus, be seen as an article that had to be included in any
modern constitution, but one that does not reflect the way women and
their position in society are conceived in male-dominated and war-ra-
vaged Afghanistan. It remains highly doubtful that women will be able
to successfully rely on this article for the protection of their rights in
the foreseeable future.

7.6  Family and inheritance law

The current Afghan Civil Code dates back to 1977; it contains provi-
sions on family and inheritance law that are essentially a codification of
the Hanafi school of law, with inclusion of some provisions of the
Maliki school of law. Family law provisions cover matrimonial law, poly-
gamy, child custody, and divorce. The enactment of the Civil Code con-
stituted a step forward from its antecedent, the Marriage Law of 1971,
which was silent on polygamy. Moreover, its provisions on child mar-
riage and divorce did not match any of the family law reforms that had
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taken place elsewhere in the Middle East, the Maghreb, and Pakistan in
the 1950s and 1960s. In contrast, the Civil Code of 1977 introduced re-
forms on child marriage, polygamy, and divorce. These amendments
(see discussion below) do not, however, sufficiently address the social
need for more effective measures, and they do not further either the
equality clause contained in Article 22 of the 2004 Constitution or the
principles outlined in the CEDAW to which Afghanistan is a signatory.

An enormous gap exists between the professed support for the prin-
ciple of equality and the reality of tribalism in Afghanistan’s traditional
society. The importance and prominence of customary law, and espe-
cially the customs and principles that are known collectively as the
Pashtunwali, which enjoy quasi-legality and apply to virtually every as-
pect of daily life, should not be underestimated. These rules pertain
mostly, but not exclusively, to the commission of crimes, especially
those committed against persons and/or property (International Legal
Foundation 2004: 7). Such conflicts are primarily resolved by an ex-
change of women from the family of the perpetrator of the crime to the
family of the victim. Women involved in this exchange (bad or badal) do
not have any say.

Custom-based and traditional attitudes towards women are difficult
to change. Many women in Afghanistan cannot even hope to dream of
enjoying something even resembling equal rights, despite the fact that
the twentieth-century constitutions all boldly proclaim the opposite.

Marriage

The Civil Code of 1977 accords women the right to choose a husband
without the prior consent of their guardian, in accordance with the
Hanafi school of law. With reference to child marriage, Articles 70 and
71 of the Civil Code specify a marriageable age of eighteen for boys and
sixteen for girls, but dilutes in the meantime the effect of its own provi-
sion by providing that a ‘valid marriage contract may be concluded by
the contracting parties themselves, or by their guardians and represen-
tatives” (Art. 77 CC). The law, thus, falls short of addressing abusive ex-
ercise of the power of guardianship whereby parents, brothers, and un-
cles often impose their will on minor, and even adult, boys and girls.
More recently, the Supreme Court has approved of a new standardised
marriage contract (nekah-name), with the explicit aim of curbing forced
and child marriages. It remains to be seen whether in absence of any
sanction people will abide by it. This will also depend on the observance
of the requirement of registration.

The 1977 Civil Code introduced a registration requirement for all
marriages. According to Article 61 every marriage has to be registered.
The competent body for the registration of marriages is currently the
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district court of the area where the parties reside.>® However, according
to Afghan officials and current reports, in most parts of the country,
marriages are neither certified nor registered. Only 5 per cent of the
marriages have been registered (Ertiirk 2006: 8). This means that the
vast majority of Afghans are not officially registering their marriages.
The registration of births, marriages, divorces and deaths are indispen-
sable for determining the population number and ensuring legal secur-
ity in a modern state. Due to the lack of reliable registration, it is not
possible to collect statistics with regard to the marriage of minors for
example. Likewise, in marital disputes, due to the lack of official docu-
ments, it is hard to prove the existence of a marriage.

The lack of registration is partly explained by the fact that non-regis-
tration does not affect the validity of the marriage: a marriage is consid-
ered religiously valid without registration. The participants of a work-
shop on family law, conducted by the Hamburg Max Planck Institute
for Private Law (MPI) in 2006 in Kabul" argued that a further reason
why people do not register their marriages is their distrust in courts.
Accordingly, it is against the Afghans’ way of thinking, habits, and tradi-
tions to begin their marital life by going to a court, even if it is only in
order to register the marriage. The other reason for not registering mar-
riages is the fact that there is no need for it in daily life. Presenting cer-
tified documents is rarely necessary in Afghanistan. Thus, a simple but
effective method for promoting registration would be a compulsory pre-
sentation of the marriage certificate to employers and landlords. For
this purpose, trustworthy, extrajudicial registration authorities should
be set up all over Afghanistan.

A further important issue in marriage law is the so-called bride price
(walwar)>*, which has to be differentiated from the Islamic dower
(mahr).?® Walwar is a customary tradition whereby the groom or his fa-
mily has to pay to the head of the bride’s household a sum of money
(or commodity) supposedly to reimburse the parents of the bride for
the financial loss they suffered while raising their daughter. Walwar ori-
ginates in the tribal tradition of Afghanistan, and viewed from the
Pashtun perspective, it is a matter of honour: the higher the walwar, the
higher the esteem of the husband’s family for the bride. Some have ar-
gued that the concept of walwar is wrongly considered as ‘selling girls’,
since this view ignores the socio-cultural background of the institution.
The idea underlying walwar is to provide some financial relief to the
girl’s parents who purchase gold and silver ornaments, clothes, house-
hold utensils, etc. as dowry for their daughters. However, even if the
dowry may be paid for out of the walwar, this is not a legal or customary
obligation; walwar very often does not benefit the girl’s family nor does
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it flow into the expenses for the wedding ceremony, also paid for by the
family of the groom (Kamali 1985: 8s).

The amount of commodities or money acceptable as walwar differs
from province to province, as do the social attitudes with regard to this
practice. In the 1980s, Kamali recorded amounts varying between
20,000 and 200,000 Afghanis depending on the geographic areas; a
uniform figure could not be given. Likewise, a report conducted by the
abovementioned Hamburg MPI in 2005** revealed equally variable
amounts of payment of walwar. Data revealed, for instance, that the wal-
war for a virgin girl ranged from 2,000 U.S. dollars (about 85,000
Afghani) to 40,000 U.S. dollars (1,700,000 Afghani) for the first mar-
riage of a girl. This amount might be even higher if the man was al-
ready married; it would double for the third marriage and increase
further for the fourth marriage. It is important to add that the amount
of walwar can also vary according to chastity, beauty, education, and the
social class or economic standard of the girl and her family.

The need to purge the Afghan way of life of this tradition detrimental
to society at large has been strongly felt. Accordingly, walwar has been
prohibited in all family law legislation prior to the Civil Code of 1977.
The Marriage Law (1921) explicitly forbade the practice of walwar, as did
its successor, the Marriage Law of 1926. Both statutes failed, however,
to specify any means of enforcement or sanction in case of infringe-
ment. The Marriage Law of 1949 contains similar provisions.
According to its Article 5, the bride is denied any further gift (including
walwar) in addition to her dower. Article 6 provides the groom with
some means of action and stipulates that the government is authorised
to take action in a situation where, after the completion of a valid mar-
riage, the guardian of the bride refuses to allow the bride to join her
husband because of his refusal to pay extra money. This provision, how-
ever, had hardly a scope of application since normally the bride price is
to be paid before the conclusion of the marriage (Kamali 1985: 87;
Tapper 1991: 144).

Subsequent legislation repeated the prohibition of walwar (so Art. 15
of the Marriage Law 1971), but as its predecessors, the Marriage Act
1971 failed to specify the competent court to hear cases on the matter,
the penalties involved, or the way the violator should be prosecuted.
The absence of sanctions made Article 15 inapplicable in practice. The
intention of the legislator to eliminate walwar did not include any effec-
tive measure for the enforcement of the prohibition or sanctions for
violation. The civil code also does not address the issue, thus failing to
tackle one of the most burning issues in Afghan legal reality. With no
effective measure to sanction its breach, the practise is still widespread
in Afghanistan today.
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In a country suffering from widespread poverty and unemployment this
institution must be reconsidered in view of the fact that many men can-
not afford it and are forced to sell their land or travel abroad to earn
money for it (Yassari 2005: 58-59). Ironically, economic reasons also
play a significant role in the persistence of walwar. The girl child can
become an asset exchangeable for money or goods. Families see com-
mitting a young daughter (or sister) to a family that is able to pay a high
price for the bride as a viable solution to their poverty and indebted-
ness. The custom of walwar may motivate families that face indebted-
ness and economic crisis to ‘cash in’ the ‘asset’ as young as six or se-
ven, with the understanding that the actual marriage is delayed until
the child reaches puberty. However, there is no guarantee that this is
really observed and some reports indicate the danger of little girls being
sexually abused not only by the groom but also by older men in the fa-
mily, particularly if the groom is also a child (Ertiirk 2006: 8).

Polygamy

The civil code confirms the validity of polygamy, but makes it contin-
gent on conditions such as just character of the husband, his financial
ability to maintain more than one wife, existence of a lawful reason,
and consent of the new wife (Art.s 86, 89 CC). Polygamy remains per-
missible under the requirements of Article 86 of the Civil Code, which
reads as follows:

Polygamy can take place when the following conditions are ful-
filled: 1) when there is no fear of unequal treatment as between
the wives; 2) when the husband has sufficient financial means
to maintain his wives. This includes food, clothing, housing and
adequate medical care; 3) lawful reason, such as the first wife re-
maining childless or her suffering from diseases that are diffi-
cult to cure.

Since judicial permission prior to a polygamous marriage is not re-
quired to certify that the husband has indeed fulfilled these require-
ments, these provisions are not likely to be very effective. Judicial inter-
vention is only possible after the polygamous marriage has been con-
cluded. Consequently, when an Afghan man enters a polygamous
marriage, violating any of the legally prescribed conditions, the second
marriage will be valid (Ertiirk 2006: 11). It will only give the wife (be it
the first or the second) a right to judicial divorce on the basis of harm
(darar, see below) in cases where the husband failed to fulfil the stipu-
lated conditions (Art.s 87, 183 CC).
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These rules, once again, fail to address the social realities of
Afghanistan, placing the burden of proof entirely on the wife. It is extre-
mely difficult for an Afghan woman to prove that her husband is unjust
and has inflicted injury on her. The current legislation cannot, there-
fore, be considered a real remedy for the difficulties Afghan women
face. Since polygamy in the Afghan society is considered to be less of a
social stigma than divorce, divorce is very rare and discouraged by so-
cial pressure. Moreover, it is questionable whether the entitlement to di-
vorce is a real option to many Afghan women. In many cases, a woman
may prefer putting up with the polygamous marriage of her husband,
rather than to petition for a divorce that would likely leave her without
financial means.

Divorce

Until the introduction of the Civil Code in 1977, divorce was exclusively
governed by Hanafi law. Any legislation that addressed the subject prior
to this time was of a piecemeal nature and essentially left the sharia law
intact. The civil code, thus, represents the first attempt to comprehen-
sively codify the sharia law of divorce. It provides for four types of mar-
riage dissolution:

— First, there is the repudiation of the wife by the husband (talag).
The provisions of t,aldg are codified in Articles 135-155 of the civil
code and reflect the Hanafi rules. Under the code the husband’s
unilateral right to divorce, without giving any reasons and without
recourse to the courts, has been retained. The husband’s may pro-
nounce the t,aldg verbally, in writing, or even by gesture (Art.s 139,
135 CC). Witnesses are not required and the repudiation does not
need to be registered. The code is completely silent on that matter.
The possibility of the husband to divorce his wife with no further
formalities causes a permanent legal insecurity for the women as to
their marital status.

— The second form of divorce is the judicial divorce initiated by the
wife (tafrig) (Art.s 176-197). This kind of divorce must be based on
specific grounds that are borrowed from the Maliki school of law.
The grounds for judicial divorce include: the husband suffering
from an incurable disease; his failure or his inability to maintain
his wife; absence/desertion for three years without a lawful excuse;
the husband’s imprisonment for ten years or more, in which event
she can ask for a divorce after the first five years of imprisonment;
and harm (darar) which can denote both physical and psychological
injury (Art.s 89, 176, 191, 194).

— Thirdly there is the divorce against payment (khol°) (Art.s 156-176).
This kind of divorce is initiated by the wife whereby she provides
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financial consideration in exchange for her divorce. Khol represents
the only form of dissolution whereby the wife has the right to initi-
ate divorce proceedings without pleading a special reason such as
harm or injury as grounds for divorce. Under Hanafi law, however,
it can only be effectuated with the husband’s consent, severely limit-
ing the scope of this right. The rules on khol® in the Afghan code
fail to take note of the family law reform measures that other
Muslim countries have introduced. An Afghan woman's attempt to
utilise khol® under the Civil Code can, therefore, be frustrated sim-
ply by the husband’s refusal to agree to her proposal.

Finally, there is the annulment of the marriage (faskh) (Art.s 132-134),
the legal dissolution of the marriage contract on the basis of an absence
of a key requirement for the legality of the contract. This can be the
case when one of the two parties has not consented to entering into the
marriage, when psychological illnesses (such as insanity) are detected,
or when the dower is inadequate (Kamali 1985: 184).

It is clear that the Afghan Civil Code does not meet the standards en-
visaged in the Bonn Agreement or the equality clause of the 2004 con-
stitution. Therefore, in order for the civil code to reflect these standards,
it needs to be revised, not only with reference to polygamy and divorce,
but also with regard to all of its provisions that do not comply with
these standards.

Code of Personal Status of Shi’i Afghans

The Code of Personal Status of Shi’i Afghans (CPS) is composed of 236
articles. Article 1 states that the code was drafted in response to Articles
131 and 54 of the Constitution of 2004 to regulate the personal status of
Shi'i Afghans. Accordingly, the Supreme Court must appoint eligible
Shi’i judges to implement the code (Art. 2). Whenever issues arise that
are not addressed by the provisions of the CPS, the court shall decide
in accordance with the Shi’i Ja'fari school of law as espoused in the
writings (fatwas) of its most renowned and recognised religious author-
ity the so-called ‘source of imitation’ (marja‘-e taglid) (Art. 3).

According to Article 123 of the CPS, the husband is the head of the
family. This kind of regulation is found in almost all family codes in
Islamic countries. However, Article 123 further provides that the court
may appoint the wife as head of the household, if it is established that
the husband is intellectually unable to assume this position. The much
contested Article 132(4) of the first draft of the code, which provided
that the wife had to be sexual available whenever the man so wished,
was omitted in the final version, as was the chapter on temporary mar-
riage, which is recognised under Shi’i law, but prohibited under all
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Sunni schools of law. Furthermore, Article 94 CPS stipulates that the
marriageable age for women is 16 and for men 18, which is remarkable
considering the Shi’i rules allowing for marriage from the age of pub-
erty, i.e. 9 for girls and 15 for boys.

7.7 Criminal law

As mentioned earlier, according to the Bonn Agreement, all legislation
that does not conflict with the regulations stipulated in the existing legal
codes or with the international legal obligations to which Afghanistan
has committed itself shall remain in place. Thus, to this extent, the
Penal Code of 1976 is still applicable. Furthermore, the Law on
Detection and Investigation of Crimes of 1978 (LDIC), the Counter
Narcotics Code of 2005, the Juvenile Code of 2005, and the Police Law
of 2005 are applicable. The Criminal Procedure Code of 1965 (CPC), as
amended in 1974, has been replaced by a new Interim Criminal
Procedure Code (ICPC) that was ratified by the Ministry of Justice on
25 February 2004. The Code has 98 articles and was prepared by the
Italian Justice Project Office, an Italian organisation responsible for
oversight and implementation of legal reform projects funded by the
[talian government in Afghanistan. Regrettably, these sets of laws do
not always operate well together. For example, Article 98(3) of the ICPC
states:

Upon promulgation of this law, any existing laws and decrees
contrary to the provisions of this code are abrogated.

This article has been causing confusion and various problems for legal
practitioners in the executive and the judiciary. For a police officer, a
prosecutor, or a judge, it is extremely difficult to know which article(s)
of the LDIC or CPC is contrary to the provisions of the ICPC and which
is not (Gholami 2007: v).

Furthermore, according to some reports, substantive criminal law in
Afghanistan continues to be governed in large part by Islamic law
(Danish Immigration Service 2000: 35, Lau 2003: 21) and in certain
areas by customary law (International Legal Foundation 2004: 14).
Some of the punishments awarded for h,add offences, such as, for in-
stance, the stoning to death of an adulterer if certain evidential require-
ments are met, do conflict with both the 2004 constitution, which pro-
hibits the imposition of punishments ‘incompatible with human dig-
nity’ (Art. 29), and Afghanistan’s international legal obligations. This is
also true for the Pashtunwali justice system, which is based on the prin-
ciple of bad, or the exchange of women between families when a crime
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is committed as compensation for the crime (Lau 2003: 22). However,
it is not known whether the present administration intends to modify
these aspects of Islamic and customary criminal law. It is in these areas
that the most flagrant conflicts with international human rights stan-
dards still exist, and this is, together with family law, the two areas of
law likely to be the most sensitive to reform.

7.8  Other legal areas, especially economic law

The first Afghan Commercial Code was enacted in 1955. It contained
945 articles encompassing regulations on the merchant, (Art.s 1-115),
commercial companies (Art.s 116-470), commercial documents (Art.s
471-588), and commercial transactions including commercial agency
and insurance (Art.s 589-945). Islamic law did not influence Afghan
commercial legislation, as this legislation was based on the Turkish
Commercial Code, which was, in turn, based on Western secular legis-
lation, especially on German and Swiss law.

Traditional Afghan society with its tribal structures found it hard to
adapt to the provisions of the code, as it did not match people’s needs,
nor could they fulfil the requirements of the code. Article 117 of the
Commercial Code (1955) defined, for example, various kinds of compa-
nies that had to be registered at the High Court of Appeal in Kabul,
with the Ministry of Justice publishing all relevant information (e.g.
trade mark, name of the company, and other specifications) in the
Official Gazette.

The areas of intellectual property, banking, money exchange, and in-
dustrial property had never been codified and also required urgent reg-
ulation in order to attract foreign investors and industries. Accordingly,
several statutes were published to cover these areas of commercial activ-
ities. The following statutes still exist and are applicable according to
the Bonn Agreement: the Commercial Code of 1955; the Commercial
Procedure Code of 1963; the Law of the Chamber of Commerce of
1951; and the Law for the Registration of Trade Marks of 1960. Since
twenty-five years of civil war have turned the economy into a war econo-
my (Schetter 2002: 109), it is difficult to assess the effectiveness of stat-
utory commercial law in Afghanistan today.*®

In 2002, a new Investment Law was enacted. 3% Tt aims to attract and
secure foreign investment in Afghanistan. It was amended in
December 5, 2005. According to Article 2, the State is committed to
maximising private, both domestic and foreign, investment and to creat-
ing a legal regime and administrative structure that will encourage and
protect foreign and domestic private investment in the Afghan economy
in order to promote economic development, expand the labour market,
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increase production and export earnings, promote technology transfer,
improve national prosperity, and advance the people’s standard of liv-
ing. The only requirement to invest in Afghanistan is to maintain a va-
lid bank account and to pass a criminal background check. Investments
in Afghanistan can be 100 per cent foreign-owned (Art. 10).

In September 2003, a new Banking Law was passed by Presidential
Decree.?” It contains 101 articles and is clearly investor-friendly as long
as contracts are followed. There are, however, scant provisions for enfor-
cement in case of any default. Afghanistan lacks special courts for bank-
ing matters, and there is no recognition of foreign judgments.
Interestingly, the law makes no reference to the principles of Islamic
Banking. Islamic banking and interest-free banking are still in their in-
fancy in Afghanistan. The civil war has played its part in bringing about
this situation. There are currently no Islamic banks in the country, and
there is no legislation covering the institutional and procedural aspects
of this kind of banking. The war and the period following it have
brought even the regular banking system to the brink of collapse
(Kamali 2005:20).

7.9 International treaty obligations and human rights

The Constitution of 2004 contains a long list of guaranteed basic hu-
man rights of the citizens of Afghanistan. Afghanistan has also ratified
the following international treaties: CEDAW, CRC, CAT, CERD, CESCR,
and the ICCPR.

During the past twenty-five years, though, Afghan society has been
through an extraordinary amount of violence. Throughout this period,
serious abuses of human rights and war crimes by all sides in the con-
flict have taken place, including massacres, looting of houses and prop-
erty, rapes, revenge killings, illegal imprisonment, the torture and mur-
der of prisoners, and assassinations of political opponents (Amnesty
International 2002). The legacy of war, poverty, and religious fanaticism
has particularly affected Afghan women, who have suffered from both
cultural and structural inequalities and violence in Afghan society for
centuries. The persistence of this situation over the past quarter of a
century has produced what Wardak calls a ‘culture of human rights
abuses’ that is justified, and even positively sanctioned, in the shadow
of warlordism in Afghanistan (Wardak 2005: 73).

After the fall of the Taliban regime, the Afghan Independent Human
Rights Commission (AIHRC) was established on 2 June 2002 in re-
sponse to Article 58 of the 2004 Constitution.?® The AIHRC is the pro-
duct of a national consultative process between Afghan human rights
activists, the Interim Administration at the time, and the United
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Nations. Creation of the Commission was also encouraged and sup-
ported by Resolution 134/48 of the U.N. General Assembly in 1993,
and the Paris principles. The Commission, with its eight branch offices
throughout the country, aims to protect and promote human rights
across Afghanistan. In accordance with the 2004 Constitution, the
AIHRC functions as a permanent institution for the monitoring and,
where necessary, investigation of the human rights situation in
Afghanistan. AIHRC is funded by donor countries assisting
Afghanistan, and, as such, forms an important part of national income
for the country. The ATHRC is currently chaired by Sima Samar, a well-
known women and human rights advocate and activist within national
and international forums. Before chairing the Commission, she was
elected as the Vice-Chair of the emergency Loya Jirga.

Since its establishment, the ATHRC has regularly reported on viola-
tion of human rights, related in particular to women, children, and civi-
lian casualties and death as a result of ongoing clashes between the
NATO and Taliban and perpetrators of war crimes in Afghanistan.
Their latest report, the Report on the Situation of Economic and Social
Rights in Afghanistan of November/December 2009 aims to assess the
status of economic and social rights in Afghanistan in the year 1387
(2009) against the national and international obligations of the govern-
ment with respect to these rights. The report highlights that one of the
most significant challenges in Afghanistan is still the worrying security
situation. Despite existing commitments, strategies, and policies devel-
oped to improve the socio-economic situation of Afghans, many men,
women, and children continue to suffer from extreme poverty, high un-
employment, systemic discrimination, and a lack of access to health-
care, schools, and adequate housing. Implementation and enforcement
of legislation to protect social and economic rights also remains limited
due to weak judicial institutions.>®

The social reality of human rights protection in Afghanistan thus re-
veals a depressing picture of almost complete legal impunity. Not only
do grave past violations of human rights remain unpunished, but
abuses continue without any immediate prospect of bringing the perpe-
trators to justice. Any reform of the legal system to bring it in line with
international human rights standards or with the provisions of the new
constitution will require as an essential prerequisite the existence of a
stable, functioning, and capable state, both able and willing to enforce
laws (Lau 2003: 4). At present, this is sadly not the situation in
Afghanistan.
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7.10 Conclusion

The Afghan legal system and its evolution throughout the last hundred
years have been coloured by three factors: its traditional and tribal gov-
ernment and local customary laws; Islamic law; and the development of
statutory laws by the central state authorities.

The relationship between Islamic law and customary law is complex.
Local customs and customary law continue to have a very prominent
role. Despite official statements to the contrary, people usually resort to
the chiefs and eldest of their communities, whom they frequently refer
to as the ‘white beards’ (rish-e sefid), for dispute resolution. Generally,
when a dispute arises, the parties agree on whether the dispute is to be
resolved ‘sharia-wise’ or in accordance with customary law, e.g. mainly
the Pashtunwali (International Legal Foundation 2004: 7). There are
very few reports and data on the application of customary law in
Afghanistan. Decisions of the jirgas are conveyed orally, and there are
no written reports. In many cases, customary law strictly contradicts
Islamic law. This is especially so in cases where women, without their
consent, are given into marriage to settle disputes between families. In
these circumstances, and as is often the practical reality, the status of
Afghan women under customary law is worse than the status afforded
to them under the most conservative interpretation of Islamic law.

Historically, there has been simultaneous coexistence and competi-
tion between sharia and customary law. While Islamic law, namely the
Hanafi school of law, substantially controls matters of personal relation-
ship and most aspects of inheritance, local custom prevails in land te-
nure. In criminal matters, both sources of law can govern the case.

All Afghan constitutions, except the Constitution of 1980, endorsed
the traditional supremacy of sharia in Afghanistan. This is manifested
in the numerous references made to the sharia, proclaiming it as the
law of the nation. This can be explained by the fact that Afghans have
always had recourse to Islamic law. It has been the single constant to
have steadily survived a century of law reform and legal insecurity.
Note, for instance, a reminder of Afghan’s political and legal history:
the burst of modern legislation under Amanullah between 1919-1929
was abrogated by the succeeding regime; the Western-oriented reforms
of the 1970s were eventually completely undone in the communist era;
and the attempts to turn the legal system of the country from its reli-
gious tribal and customary basis to an imposed emphasis on a general
Sovietisation of the legal system after 1978 failed.

Since the latter half of the nineteenth century, a number of efforts
have been made to modernise and secularise the existing legal system,
or at least specific areas of the law. Statutory legislation is a latecomer
on the scene, meant to supplement the sharia especially in areas that
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were not covered by the latter. Legislation in traditionally sharia-domi-
nated fields such as family law, law of property, contracts, and evidence
mainly sought to codify the substantive sharia rules for purposes of easy
reference by judges and lawyers. In this respect, they are seen as merely
a restatement of Islamic law (e.g., Art.s 497-750 CC, reflecting Hanafi
contract law). Other pieces of legislation, such as the Commercial Code
on the other hand, are genuinely secular codifications.

These legislative initiatives have frequently been accomplished only
through the employment of drastic, even violent, measures (Reynolds &
Flores 1993: 1). Ironically, the general effect has been to generate
strengthened support for Islamic and customary law at the local level.
Furthermore, Afghan legislation (secular and otherwise) has been lim-
ited both in its quantity and quality. The result is disjointed legislation,
with many gaps and unregulated areas of law. Réder calls the legal land-
scape ‘a patchwork’ of various norms (Réder 2009: 257). While the na-
tion may be a unified state in a strict sense, the law is in practice a frag-
mented mélange of secular, customary, and religious law variously ap-
plied according to local acceptance of central legislation and modified
by shifting conditions of governmental authority. Legal pluralism is the
hallmark of legal reality in Afghanistan.

Without exception, all surveys of the Afghan legal system have made
note of the fact that Afghanistan’s statutory laws and regulations exist
solely on paper (Weinbaum 1980: 51). Most of the literature also points
to the fact that for ordinary people and villagers, who form the vast ma-
jority of the population, tribal/customary and Islamic law are far more
significant and actually better known than state legislation (Amin 1993:
66). The limited practical value of Afghanistan’s statutory laws has to
be attributed to the decline and demise of central political authority in
Afghanistan as a result of the civil war, but also to the lack of training
of legal professionals and the inability to adapt statutory law to
Afghanistan’s particular circumstances. This means for instance that
judges either do not know the law well, or know it, but are reluctant to
apply it. The de facto subdivision of the legal system into official statu-
tory law and unofficial mainly unwritten law is characteristic of the
Afghan legal history ever since attempts were made to introduce statu-
tory laws. The difficulty of implementing statutory laws also has very
practical considerations: many of the statutes have for a long time been
unavailable, due to the destruction of archives and the complete break-
down of administrative order during the years of civil war.

Hence, in Afghanistan it is not the implications of sharia or sharia-
based law which, at least for the moment, prevent the application and
implementation of international legal and human rights standards, but
the lack of a system by which the rule of law may be established so that
the legal system is capable of — practically, socially, politically —
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guaranteeing and enforcing laws effectively. Although the Government
is committed to carrying out its duties imposed not only by
Afghanistan’s domestic laws but also by the country’s international obli-
gations, the greatest challenge to action is the lack of security and the
fragile peace balance in the country.

A functional legal system in Afghanistan, which is applied by legal
professionals and accepted by the population, requires incorporation of
certain aspects of Islamic and customary law, within the limits imposed
by human rights considerations. It is impossible to reject the existing
body of tribal laws in its entirety, as this will damage the legal reform
process; but at the same time, discriminatory practices, especially those
against women, must be abolished. This, in turn, means bringing about
a gradual change of popular attitudes on part of the population at large
concerning the application of those rules that infringe upon basic hu-
man as well as basic Islamic rights. This is the conditio sine qua non for
change. As long as practices such as bad and walwar are not seen as dis-
graceful and against human dignity, imposing a system from above will
not be successful in Afghanistan. In changing these practices, history,
traditional structures, and the failures of the past must be taken into
consideration.

Notes

1 Nadjma Yassari is a senior fellow at the Max-Planck Institute for Comparative and
International Private Law in Hamburg, where she heads the Department for the laws
of Islamic countries. Hamid M. Saboory is an independent consultant, providing ser-
vices to several NGOs in Europe and North America on legal reform and develop-
ment issues related to Afghanistan. He holds an M.A. in International Relations
from Syracuse University and an M.A. in Middle/Near Eastern Studies from New
York University. The authors wish to thank Prof. Mohammad Hashim Kamali from
the Islamic University of Malaysia for his great help in collecting the necessary mate-
rials for this report.

2 Nezam-name is the Dari expression for legal enactment. They are the first legal docu-
ments representing statutory law in Afghanistan, with the first being the 1923
Constitution. The expression was later changed to os,il-name.

3 According to the latest report of the Ministry of Justice in Afghanistan, the total num-
ber of nezam-names (‘laws’) enacted is 75. A list of these laws, acts, decrees, etc. is
available in the Library of the International Development Law Organization (IDLO)
in Rome and online at: http://www.idlo.int/afghanlaws/index.htm. See also Kamali
1985: 36.

4 There is unfortunately very little research and analysis on the actual effect of these
statutes. It may be presumed that they did not really have much impact on behaviour
and traditions, since one of the economically most devastating traditions of Afghan
society, the walwar (as will be exemplified under 7.6) not only survived but is still
practiced widely in Afghanistan today. See Kamali 1985: 83-105.

5  Afghan Official Gazette No. 12/1964, dated 1 October.
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The Official Gazette was first published in 1963. Publication was irregular and
stopped temporary due to civil wars and foreign invasion. It resumed its regular pub-
lication in 2001, after the fall of the Taliban regime.

Khalg literally means ‘masses’ or ‘people’. Parcam literally means ‘banner’ or ‘flag’.
The names are derived from newspapers each party published. Khalq, edited by
Taraki, was published only six times before the government banned it. After the split,
Karmal and his supporters published the Parcham newspaper. Khalq's membership
was primarily Pashtun and rural, while Parcham was predominately urban, middle-
class Tajiks.

This was said because the Parcham newspaper ‘Parchani was tolerated by the king
himself and its publication permitted from March 1968-July 1969.

Afghan Official Gazette No. 347/1976, dated 7 October.

Afghan Official Gazette No. 360/1977, dated 24 February.

Afghan Official Gazette No. 353/1977, dated 5 January.

Decree No. 8/1978 was already brought into effect in September, Afghan Official
Gazette No. 412/1978.

Afghan Official Gazette No. 409/1978, dated 17 September.

The constitution of the democratic government of Afghanistan (osil-e as,ds,i-ye
Jjomhiiri-ye demiikratike afghanestan)[o], Afghan Official Gazette No. 450/1980, dated
21 April.

Afghan Official Gazette No. 479/1981, dated 22 December.

Afghan Official Gazette No. 471/1981, dated 5 January.

Afghan Official Gazette No. 660/1987, dated 29 November.

Afghan Official Gazette No. 728/1990, dated 29 May.

This is based on eye-witness accounts and interviews with members of the Ministry
of Justice conducted by Hamid Saboory in Kabul during 2003.

Afghan Official Gazette No. 788/1999.

Afghan Official Gazette No. 783/1997, dated 12 May.

Some sources reported participation as high as 62 per cent, but this is unverified
According to the Afghanistan Research and Evaluation Unit (AREU), this kind of
election system is nowadays only used in Jordan, Vanuatu, the Pitcairn Islands, and
partially in Taiwan (Reynolds & Wilder 2004: 12).

The United States pledged an additional 1.1 billion dollars in financial aid for the
coming U.S. fiscal year from October, slightly less than the 1.2 billion dollars from
the World Bank. One billion dollars were also pledged by the Asian Development
Bank; 855 million dollars by Britain; 480 million dollars by Germany; and 450 mil-
lion dollars by Japan. Additionally, the European Union pledged 268 million dollars;
Spain 182 million dollars; India 181 million dollars; the Netherlands 179 million dol-
lars; Saudi Arabia 153 million dollars; Pakistan 150 million dollars; and Norway 144
million dollars. France trailed well behind with 55 million dollars.

See http://www.usip.org/node/5023.

See http://www.iec.org.af/results/index.html.

See http://afghanistan.hmg.gov.uk/en/conference/.

For an English translation of the Afghan Constitution of 2004, see ‘Annex C,
Constitution of Afghanistan 2004, in Yassari 2005: 271-329.

Afghan Official Gazette No. 988/2009, dated 27 July.

Global Rights, Afghan Family Law, Book 2: 16. Global Rights is a group of human
rights activists formed in 2002 for the rule of law, access to justice, ensuring and
publicising human rights.

See http://www.mpipriv.de/ww/de/pub/mitarbeiter/yassari_nadjma.cfm.

The equivalent Dari terms are toyana, pish-kash and shir-bahd; qalin is the Uzbek
equivalent and the Nuristani used the term malpreg (Kamali 1985: 84).
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33 The expression ‘dower’ is used here to denote the Islamic institution of mahr. It
should not be confused with the expression of ‘dowry’, which denotes the girl's trous-
seau, i.e. the (household) items that she brings into marriage.

34 See http://www.mpipriv.de/shared/data/pdf/mpi-report_on_family_structures_and_-
family_law_in_afghanistan.pdf.

35 According to Asifa Kakar, a judge at the Supreme Court, commercial division, the
Commercial Code is being applied in the court. There are, however, no publications
of court decisions. There are also no private compilations accessible for reference.

36 Afghan Official Gazette No. 803/2002, dated 11 September.

37 Presidential Decree No. 63/2003, dated 18 September.

38 See ‘Decree of the Chairman of the Interim Administratior!, http://www.aihrc.org.af,
dated 6 June 2002.

39 See http://www.aihrc.org.af/English.
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Sharia and national law in
Iran’

Ziba Mir-Hosseini®

Abstract

In the nineteenth century, the last of a series of tribal dynasties
ruled Iran, and the Shia religious establishment had a monopoly
of law, which was based on their interpretations of sharia. The
twentieth century opened with the first of two successful revolu-
tions. In the Constitutional Revolution of 1905-1911, democratic
nationalists sought an end to absolute monarchy, a constitution,
and the rule of law. They succeeded in laying the foundations of
an independent judiciary and a parliament with legislative powers.
The despotic, but modernising Pahlavi shahs (1925-1979) main-
tained (though largely ignored) both the constitution and parlia-
ment, curtailed the power of the Shia clergy, and put aside sharia
in all areas of law apart from family law, in favour of a secular le-
gal system inspired by European codes.

The secularisation of society and legal reforms in the absence of
democracy were major factors in the convergence of popular, na-
tionalist, leftist, and Islamist opposition to Pahlavi rule, which led
to the 1978-1979 Iranian Revolution under Ayatollah Khomeini.
Islamist elements gained the upper hand in the new Islamic
Republic. Determined to reestablish sharia as the source of law
and the clergy as its official interpreters, they set about undoing
the secularisation of the legal system. The new constitution at-
tempted an unusual and contradictory combination of democracy



and theocracy; for three decades Iran has experienced fluctua-
tions, sometimes violent, between emerging democratic and plur-
alistic popular movements and the dominance of theocratic des-
potism. The legal system is often the arena for confrontation be-
tween more conservative and patriarchal interpretations of the
sharia and the more liberal and pragmatic interpretations that see
no contradictions between sharia and democracy and human
rights.
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The Islamic Republic of Iran was born in 1979 afier a popular revolution
that ended more than 2,500 years of monarchy. Iran was never colonised,
but for much of the nineteenth and early twentieth century it was a major
arena for Great-Power rivalry between Russia and Britain. Iran has a
population of over 70 million, of which 89 per cent are Shiite, 9 per cent
Sunni and the remaining 1-2 per cent Christians, Jews, Zoroastrians, and
Baha’is. Persian-speakers are the dominant and largest ethno-linguistic group
(51%), followed by the Azarbayjani Turks (24%), Gilaki and Mazandarani
(8%), Kurds (7%), Arabs (3%), Lurs (2%), Baluches (2%), and Turkmen
(2%). Seventy per cent of the population speaks Persian or related
languages, with 26 per cent speaking Turkish or related languages. More
than half the population lives in towns and cities. Eighty per cent of the
population are literate; there are 22 million students, including three million
enrolled in universities, of whom well over 50 per cent are female. The legal
voting age is 16 and approximately 50 per cent of the electorate are under
the age of 30.

(Source: Bartleby 2010)

8.1  The period until 1920

Monarchy versus religious authority

Islam came to Iran, then known abroad as Persia, in the seventh cen-
tury when the Ummayad Arabs brought an end to the Zoroastrian
Persian Sasanid Empire, though mass conversion to Islam did not oc-
cur for some time. After centuries of foreign occupation and short-lived
native dynasties, the country was unified in 1501 by Isma‘il, sheikh of
the Safavi Sufi order, when he became the first ruler of the Safavid dy-
nasty. Shah Isma‘il declared the state religion to be Twelver Shiism;
Iran remains the only country where the official religion is Shia Islam
(adherents number 10 per cent of Muslims worldwide). Distinguishing
features of this faith relevant to law are the recognition of twelve
Imams as legitimate successors of the prophet (the imamate), the occul-
tation (gheibat) of the last Imam, the possibility of reinterpretation (ejte-
had) by qualified scholars, and emulation (taglid) of supreme religious
authority (marja‘iyat).3

For Shia, leadership of the Muslims passed after the Prophet to his
descendants, the Imams, rather than to the (elected) Caliphs, as is be-
lieved by Sunni Muslims. Each Imam was designated by the previous
one, starting with the Prophet’s cousin and son-in-law ‘Ali and ending
with the twelfth Imam, Mohammad Mahdi, the ‘Imam of Time’, who
went into occultation; his return will mark the end of time, but in his
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absence, the religious scholars (the ulama#*) assume the guidance of the
Shia. Among the Shia, qualified scholars are known as mojtahed, indi-
cating that they are able to exercise judgment, or independent interpre-
tation of the law from the sources (ejtehad). According to the Shia theo-
ry of taglid® any man or woman who has not reached the stage of ejte-
had is an emulator (moqalled) and, as such, must choose a leading
mojtahed to be their own spiritual guide (marja‘“e taglid, ‘model/source
of emulation’), whose opinions in matters of religious law are binding
on those who follow him.® A marja‘ (pl. maraje’) becomes recognised
after a long process of acquiring respect for his teaching and scholar-
ship, especially after qualifying as an ayatollah by writing a legal treatise
or manual (resaleh) for those who have chosen to follow him in religious
matters. One class of treatise is ‘Explanation of problems’ (towzih al-ma-
sa’el), a compendium of legal opinions, in a fixed format, starting with
rulings about ritual acts such as prayers and fasting, and proceeding to
chapters about contracts, such as marriage and divorce. Before the
Iranian revolution, no scholar would publish his treatise, or be recog-
nised as an ayatollah, while his own marja‘ was alive.

Annual religious taxes for the Shia include zakat (alms for the poor
and needy) and khoms (one-fifth of income), payable to the marja‘. Half
of the khoms goes to Seyyeds, descendants of the Prophet; the other
half, the ‘Imam’s share’ (sahm-e imam), is considered to be the Imams’
inheritance from the Prophet. A marja‘ receives it in his capacity as re-
presentative of the Imam of Time; he is free to spend it as he deems
suitable. The sahm-e imam is, thus, a major source of wealth and power
for the religious leaders. The margje’ live and teach in seminaries,
known collectively as howzeh (short for howzeh ‘elmiyeh, ‘Scientific cir-
cle/milieu’). The two most important seminaries are in Najaf in Iraq
and Qom in Iran; each city has a number of theological colleges, and
both have become widely known as centres of not only religious learn-
ing but also political Islam.

The relation between religious and worldly power has always been a
major source of dispute and difference among the Shia. In theory, in
the absence of the Imams, no worldly power is legitimate. The earlier
Safavid Shahs, as Sufi sheikhs, enjoyed unchallenged spiritual authority
with which to bolster their political power. Since the seventeenth cen-
tury, however, the relation between the Shahs and the Shia clerics has
been complex and difficult.” In practice, most leading scholars have
been quietist, keeping themselves apart from the world of politics and
government, advising the ruler but refraining from action, at least so
long as he was felt to be preserving Islam. But other clerics, especially
since the nineteenth century, have played an active political role, taking
different positions on crucial issues such as the scope of their indepen-
dent judgement (ejtehad) and religious authority (marja‘iyat), how
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injustice and oppression should be opposed, and whether the Shia faith
can accommodate man-made laws.

The Safavid dynasty fell in 1722, to be replaced eventually by the Qajars,
who ruled from 1779 to 1925. During the nineteenth century, the institu-
tion of marja iyat emerged separately from the state, and came to encap-
sulate the notion of supreme religious authority. The birth of ‘modern’
Iran is often dated to the early nineteenth century. After two disastrous
wars with Russia, Qajar Iran was exposed to a wide range of new ideas,
thanks to the increasing presence of European diplomats, merchants,
and military advisors, the despatch of elite young men to be educated
in France, and not least the translation and publication of European lit-
erary and political materials. At the same time, Iran found itself the ob-
ject of imperial rivalry between Russia and Britain. The Qajar rulers,
especially Naser ad-din Shah (1848-1896) and his son Mozaffar ad-din
Shah (1896-1907), came under severe pressure and ultimately under-
took policies that would compromise the country’s integrity. In constant
debt, they raised money from foreigners by selling concessions; this
was widely interpreted, especially by the religious classes, as selling the
country and Islam. One such example, the Tobacco Concession of 1891,
led to a massive and successful popular protest, orchestrated by the
leading cleric Mirza-ye Shirazi. This was the start of the movement that
culminated in the Constitutional Revolution of 1905-1911.

1906-1911: The Constitutional Revolution

Until the Constitutional Revolution, the source of law in Iran was the
sharia as interpreted by the senior clerics. The Shahs had installed a
dual court structure. In addition to a system of state (orfi) courts super-
vised by a secular minister of justice, a system of religious sharia courts
also functioned. The Shah appointed the head of the justice department
and the religious judges, though in many places judges remained self-
appointed. In this way, he sought firm control over the entire adminis-
tration of justice. The sharia courts, presided over by clerics, had juris-
diction over all matters relating to family, inheritance, and civil law; the
orfi or state courts had jurisdiction over matters involving the state.
However, in practice the sharia courts enjoyed almost all judicial power
and dealt with cases in accordance with well-developed Shia rules of jur-
isprudence (fegh) (Banani 1961: 68; Amin 1985: 52-60). At the local le-
vel, the clergy, together with tribal chiefs, big landowners and mer-
chants, controlled the urban and rural population. Clerics supervised
land transactions and provided for both education and social care.

The constitutional movement brought together a wide range of differ-
ent elements: merchants and clerics, Muslim reformist intellectuals, se-
cular liberals and nationalists. The common aim, if on differing
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grounds, was to limit the absolutism of the Shah through a constitu-
tion, an elected legislature, and an independent judiciary. Many suppor-
ters of the movement did not, however, appreciate the implications of
its secularist, liberal, and democratic nature. The leading Shia clerics
were ambivalent and took different positions. Mirza Mohammad
Hossein Na‘ini (1860-1936), the most high-ranking cleric to support the
movement, provided for instance religious arguments for the rejection
of absolutism and a defence of constitutionalism.® In contrast, the main
clerical opponent of the constitution, Sheikh Fazlollah Nuri, argued that
ideas of democracy and freedom, the reforms advocated by the constitu-
tionalists, and the establishment of a parliament to enact legislation,
were in contradiction with Islam. He further maintained that men and
women, Muslims and non-Muslims have different status and rights un-
der the sharia, and as such cannot be treated on an equal basis. Nuri
was opposed to the establishment of parliament on the grounds that
any man-made law would necessarily clash with religious law. In his
view, religious scholars must control the process of law-making as well
as the judiciary.

In August 1906, Mozaffar ad-din Shah was forced to grant a parlia-
ment (National Consultative Assembly, Majles-e Shura-ye Melli), and at
the end of December, shortly before his death, he signed the first con-
stitution (Qanun-e Asasi, ‘Fundamental Law’). The constitution, which
was largely secular, with an emphasis on popular sovereignty, codified
several constitutional rights, such as freedom of expression and equality
before the law. Following objections by religious scholars, a Supplement
to the Constitution was drafted to include more references to Islam and
to the necessity for the scholars to approve all laws. The new Shah,
Mohammad ‘Ali, signed the Supplement in October 1907; but the fol-
lowing year, with Russian help, he staged a successful coup against the
constitutionalists. In 1909, constitutionalist forces advanced on Tehran,
deposed the Shah, and executed Sheikh Fazlollah Nuri. Parliament was
restored, along with the constitution.

One of the main demands of the constitutionalists was the creation
of a House of Justice (edalatkhaneh). This was reflected in the 1907
Supplement, nineteen articles of which (Art.s 71-89) define the power,
nature, and organisation of the courts, and lay the basis for an indepen-
dent judiciary and a unified legal system (Amanat 1992). At the same
time, the clergy were given a concession in the form of Article 2, which
required that parliament’s enactments must never be at variance with
the sacred precepts of Islam, and established a body of five clerics with
veto power over bills deemed to be in contradiction with the sharia. In
the same year (1907), a four-tier civil court system was created in
Tehran: the Court of Property and Financial Claims, the Criminal
Court, the Court of Appeals, and the Supreme Court of Appeals. In
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1908, a Dispute Court was created to deal with disagreements between
civil and sharia courts. In 1911, parliament set up a temporary commit-
tee to consider ‘transitional laws’, and the French jurist Pierny was
charged with designing codes of criminal, trade, and civil law. To con-
tain the opposition of the clerical establishment to these measures, their
temporary and experimental nature was stressed (Banani 1961: 69).

But the process of law reform soon ground to a halt, due to
skirmishes between parliament and the clergy, who were adamant about
retaining the sharia as the only source of law and their power as its sole
interpreters. In short, the creation of a new judiciary became entangled
in the ideological struggles that remained unresolved in the
Constitutional Revolution. The new parliament survived, the founda-
tions of a secular democracy had been laid, and there was evidence of
the beginnings of a lively, independent press, but religious elements
were still strong factors in governance and daily life, and the potential
for monarchical despotism remained.

8.2 The period from 1920 until 1965

Modernisation and authoritarian rule

1920-1926: The rise of Reza Shah Pahlavi

The early 1920s saw the end of the Qajars and a return to despotism
under the new Pahlavi dynasty. During the World War, Russian,
Turkish, and British forces occupied much of Iran. Reza Khan, a
Cossack officer, rose to prominence while dealing with the disorders
that pervaded the provinces in the aftermath of the war. Following a
coup d’état in 1921, he became War Minister, then Prime Minister, and
in 1925 parliament proclaimed him Shah. The clergy, deeply shaken by
developments in neighbouring Turkey and fiercely opposed to his origi-
nal plan to establish a republic, watched from the sidelines in dismay.

A westernising secular nationalist, Reza Shah formed a strong mili-
tary and a centralised bureaucracy. He also established both the secular
judiciary and the greatly expanded secular educational system that the
constitutionalists had wanted. In these and other ways he deprived the
clerics of their former monopolies and resources, though he did not go
as far as his model Kemal Atatiirk in Turkey. Though many of his re-
forms were popular, he ignored or manipulated the constitution and
ruthlessly suppressed dissent. The clerics, labelled fanatical reaction-
aries in this modernising milieu, were reduced to silence. Upon assum-
ing the throne, Reza Shah amended the 1906 Constitution to ensure
that his male descendants would succeed him. Further amendments in
1949, 1957, and 1967 increased the monarch’s powers. Although



SHARIA AND NATIONAL LAW IN IRAN 327

Article 2 of the Supplement, regarding the primacy of sharia, was re-
tained, the Shah’s modernising zeal and the authoritarian nature of the
Pahlavi monarchy rendered it irrelevant.

Reform of the legal system, halted a decade earlier, could now be pur-
sued in earnest. A number of measures between 1926 and 1936 led to
the establishment of a predominantly secular legal system. Its concep-
tual and organisational inspiration was the French system, and its archi-
tect, ‘Ali Akbar Davar, a graduate of law from the University of Geneva.
As the new Minister of Justice, Davar dissolved the old judiciary with
parliament’s approval in 1926. With the aid of French legal experts, he
began a radical restructuring and reform of the system, which ulti-
mately resulted in the complete exclusion of the clergy. In 1927 a new
Ministry of Justice was created. Consequently, some six hundred newly
appointed judges, many with European education, replaced the clerical
officials in Tehran.

1926-1941: Reza Shah and the creation of a modern legal system

In most areas of law, sharia concepts were put aside and European-in-
spired codes were enacted, including codes of Commercial Law (1932)
and Civil Procedure (1939), Criminal Law and Criminal Procedure
(1912, 1926, 1940 and 1911, 1932, respectively). Only the new Civil
Code retained the sharia. Many of its 1,335 articles are in effect a simpli-
fication and codification of majority opinion within Shia jurisprudence.
Although the clergy had lost their role in defining and administering fa-
mily law, as in other areas of the law, the commission appointed by the
Ministry of Justice in 1927 to draft the code used the three most author-
itative Shia legal texts (namely, Najm ad-din Mohaqqeq Helli’s Sharaye*
al-eslam, Zein ad-din Shahed Sani’s Sharh-e lom‘eh, and Mortaza
Khorasani’s Makaseb) as sources, and the Belgian, French and Swiss
codes as models (Mehrpoor 2001: 6).

Parliament approved the civil code in two phases, in 1928 and 1935.
Volume 2, dealing with personal status and the family, retained the pa-
triarchal notion of family as constructed in classical Shia jurisprudence.
In 1931 a separate marriage law required that all marriages and divorces
be registered in civil bureaus to be set up in accordance with the regula-
tions of the Ministry of Justice. In the same year, parliament passed a
law defining sharia courts as ‘special courts’, which not only reduced
their jurisdiction to disputes involving the essential validity of marriage
and divorce but also placed them under the authority of state courts
(Banani 1961: 78-79). In 1932 another law deprived the clerics of one of
their main sources of income by relegating to secular courts the regis-
tration of legal documents, of ownership, and of other transactions con-
cerning property. The secularisation of the judiciary culminated in 1936
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when the employment of clerical judges was terminated, almost over-
night, through a law that required serving judges to have a law degree
from either Tehran Faculty of Law or a foreign university. It was also in
1936 that Reza Shah’s policy of unveiling (kashf-e hejab), begun a decade
before, reached its zenith with a law prohibiting women’s appearance
in public wearing a traditional Iranian chador or scarf. This ultimate se-
cularising measure was to send the public a strong message about the
emasculation of religious-based law and practice.

Reza Shah’s legal reforms, in the words of one of his admirers,
‘achieved no less than the Westernisation of the judicial concepts, insti-
tutions, and practices of Iran’ (Banani 1961: 76). But the authoritarian
way in which they were implemented led to further polarisation be-
tween sharia and state law; the deliberate exclusion of the clergy alie-
nated them and put them on the defensive. The reforms were not ac-
companied by the promotion of independent decision-making, democ-
racy, or democratic institutions. Further, Reza Shah’s adoption of
European legal systems and codes bypassed the philosophy that in-
formed them, as his autocratic rule would not tolerate the impartial op-
eration of the new judiciary.

1941-1965: Muhammad Reza Shah, Mohammad Mosaddeq, and the rise of
Ayatollah Khomeini

At the start of World War II, Reza Shah clearly favoured Germany, and
his reign came to an abrupt end in 1941 when British and Soviet forces
occupied Iran and forced him to abdicate in favour of his son
Mohammad Reza. Over the next decade renewed political debate and
activity, dominated by the communist Tudeh party and the secular
National Front, culminated in Mosaddeq’s nationalist government of
1951-1953, which initiated grand economic and political reforms and led
to the temporary exile of the Shah and the nationalisation of the oil in-
dustry. Mosaddeq’s secularism antagonised the clerical establishment,
while Britain and the USA were frightened by his nationalism and the
rise of the Tudeh. In 1953, after a CIA-engineered coup, Mohammad
Reza Shah resumed his reign as a U.S.-supported autocrat. During the
following years, he alienated much of the country by allowing a massive
increase of U.S. influence, and by suppressing further dissent and in-
deed parliamentary activity.

Following the death of Ayatollah Seyyed Aqa Hossein Qommi in
1947, Ayatollah Hossein bin ‘Ali Tabataba’i Borujerdi emerged as the
highest religious authority — the sole marja‘ of the Shia. Though op-
posed to the Tudeh and Mosaddeq, Borujerdi was a political quietist
and remained in the Qom seminary, which he is credited with reorga-
nising. Meanwhile, other clergy were planning to resume a more active



SHARIA AND NATIONAL LAW IN IRAN 329

political role in opposition to the Shah’s policies. Their plans escalated
rapidly after Borujerdi’s death in 1961, which itself precipitated a crisis
in the supreme religious authority (marja‘iyat) as there was no single
scholar prominent enough to succeed him in this capacity. In 1962, in
an effort to gain popular support, the Shah instituted his ‘White
Revolution’ or ‘Revolution of the Shah and People’, including land re-
form and votes for women. Soon after, Ayatollah Khomeini came to pro-
minence, publicly denouncing the Shah for his attacks on the clergy
and his increasing dependence on foreigners. On 5 June 19063,
Khomeini was arrested. The authorities violently put down large protest
demonstrations in Tehran, Qom, and other cities. Khomeini was re-
leased in April 1964, but rearrested in October after a fiery sermon
against the Shah. This time, he was exiled to Turkey; in October 1965
he was allowed to change his place of exile to Najaf, where he stayed
until 1978 (Martin 2000: 62-64).

8.3 The period from 1965 until 1985

From autocratic monarchy to Islamic Republic

1965-1978: The Family Protection Law, and the revolutionary movement

Under Mohammad Reza Shah there were few adjustments to the legal
system, which was still based on the 1906 Constitution and on the hier-
archical French model of the legal system implemented by his father.
In 1963, as part of the ‘White Revolution’, in order to provide accessible
and simpler administration of justice, rural tribunals (khaneh-ye ensaf)
were set up, consisting of five members appointed from among local
villagers. They were competent to handle land and water disputes and
low-value civil suits. Many thousands of these tribunals were created by
1979; though they further secularised the administration of justice in
the villages, there is evidence that they were controlled by the richer
peasants (Hooglund 1982: 128).

The major legal reform under Mohammad Reza Shah was the Family
Protection Law (FPL) of 1967, which put men and women on the same
footing in terms of access to divorce and child custody. Though the in-
itiative for the reform came from the nascent women’s movement, by
the time it became law it had already been co-opted by the official
Women’s Organisation of Iran under the patronage of Princess Ashraf,
the Shah’s twin sister. This compromised the legitimacy and signifi-
cance of the reforms. The left and the secular opposition identified the
FPL with the despotic Pahlavi regime, which had already appropriated
the women’s movement. The clerical establishment, for its part, was
united and vocal in denouncing the reforms; Ayatollah Khomeini issued
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a fatwa that any divorce under the FPL was invalid under the sharia
(Algar 1980: 441).

The events that led to Ayatollah Khomeini’s exile in 1964 marked the
start of the revolutionary movement. The independence of the judiciary
was further undermined after 1965. Politically significant legal cases
were given to government-oriented judges and special tribunals were in-
troduced, weakening the regular administration of justice. Military tri-
bunals, for instance, had jurisdiction in cases of state security and in
narcotics cases (Amin 1985: 55-63). Numerous violations of civil and po-
litical human rights took place. Meanwhile, the Shah’s ‘White
Revolution’ and his ambitious plans for socio-economic development
and modernisation focussed on increasing production, land reform,
providing credits in the countryside and housing in the rapidly growing
cities. Much land was transferred from big landowners and religious
endowments (wagqf) to small farmers, but the agrarian sector barely pro-
gressed, and promises to fight poverty and provide social services were
not fulfilled. Bad governance, corruption, and extravagance were accom-
panied by widening wealth and income gaps. By the mid-1970s Iran
was in an economic crisis.

1978-1982: The revolution and the establishment of an Islamic Republic

Opposition to the Shah came from many directions. Among leftist
groups, the Tudeh, discredited by their links to the USSR, lost support
to the Marxist Fedayin-e Khalq and the Islamist-socialist Mojahedin-e
Khalq, whose guerrilla activities against the regime escalated in the
early 1970s as the Shah’s excesses further alienated the intellectuals
and the people. Among the religious opposition, Ayatollahs Mahmud
Taleqani, Morteza Motahhari, and Allameh Tabataba’i contributed
greatly to the creation of a modernist Islamic political discourse, along
with religious intellectuals like Jalal Al-e Ahmad, Mehdi Bazargan, and
‘Ali Shariati (Dabashi 1993). A number of Islamic associations of pro-
fessionals, students, and intellectuals became fora for revolutionary
ideas and sought to counter secular or non-Muslim groups. One of the
most important religious intellectuals was Mehdi Bazargan, who (with
Yadollah Sahabi and Ayatollah Taleqani) in 1961 founded the Liberation
Movement (Chehabi 1990). From 1966 until its closure in 1972, the
Hosseiniyeh Ershad (a religious meeting-place in north Tehran) was the
main forum for the new Islamic discourse. Key Muslim intellectuals
lectured there, including Shariati, the most popular and influential
Islamic ideologue of the revolution (Rahnema 1998).

By the mid-1970s the opposition came under the leadership of
Ayatollah Khomeini from his exile in Iraq and later (in 1978) in Paris.
The revolutionary forces were united in their main aim: to reject the
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autocratic, unjust, and unaccountable Pahlavi monarchy, the inequal-
ities in society, and the overwhelming influence of the USA. But the al-
ternatives they sought were as multiple and varied (and often contradic-
tory) as they were themselves: a popular democracy; a classless society;
a socialist state; national autonomy; an Islamic government, with rulers
guided by the ulama and the sharia.

The success of the revolution was assured when on 16 January 1979
the Shah left Iran for good, and on 1 February Ayatollah Khomeini re-
turned in triumph. The first decade after the revolution was a period of
establishment of the Islamic Republic, marked by the war with Iraq
(1980-1988) and by bitter struggles, first between the different elements
that had contributed to the revolution, and then between the propo-
nents of liberal-democratic and theocratic Islam, whose values became
jointly enshrined in the constitution.

The Revolutionary Council immediately appointed Mehdi Bazargan
to form a provisional government, composed mainly of National Front
and Liberation Movement members, moderate non-clerical Islamists,
and nationalists, all of whom wanted a secular democratic republic.
Khomeini’s clerical followers had different ideas. Inspired by Ayatollah
Motahhari (Dabashi 1993: 147-215), they soon formed the Islamic
Republican Party (IRP), led by Ayatollah Mohammad Beheshti together
with Akbar Hashemi Rafsanjani and ‘Ali Khamene’i, both of whom
were later to be president. These were populist Islamic radicals intent
on establishing an Islamic state governed by Islamic law. They were op-
posed by quietists in the seminaries who wanted the clerics to abstain
from government, and who were represented by Ayatollah Kazem
Shariat-madari, whose supporters formed the Islamic People’s
Republican Party. Also contending for power and popular support were
the Islamic-socialist Mojahedin-e Khalq (MEK) and leftist groups, such
as the communist Tudeh and the Fedayan, who wanted a socialist state
and some autonomy for ethnic minorities.

The early months of 1979 were marked by the first ‘Reign of Terror’,
as religious extremists implemented hard-line interpretations of Islamic
law. Members of the previous regime (military officers, members of the
Shah’s court, capitalists), as well as prostitutes, adulterers, and homo-
sexuals, were summarily executed. In May, Ayatollah Motahhari, a lead-
ing moderate political cleric close to Khomeini, was assassinated, and
in September the death of Ayatollah Taleqani, another influential mod-
erate, was another blow to the progressive and moderate faction in the
revolutionary leadership. Amid this violence, the new order took shape.
On 30 March a referendum had overwhelmingly approved the forma-
tion of an Islamic Republic. Many of the early leaders such as Bazargan
wanted it to be called ‘Democratic Islamic Republic’; but at Khomeini’s
insistence the version put to the referendum did not include the term
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‘democratic’. During the spring, Bazargan’s government and the
Revolutionary Council prepared a draft constitution, which was ap-
proved by Khomeini; at this stage, there was no mention of clerical rule.
In August, an assembly of experts — dominated by the IRP — began to
produce a final draft that included the notion of ‘guardianship of the
jurist’ (velayat-e faqih).® A further referendum approved this constitu-
tion on 2 December.

On 4 November, radical student ‘Followers of the Imam’s Line’ occu-
pied the U.S. Embassy and took hostages. Bazargan resigned in protest,
and the religious hardliners took control of government. They had al-
ready begun their offensive against democrats, liberals, secularists, and
leftists as well as regional insurgents from the mainly Sunni ethnic
minorities (that is, Kurds, Khuzistan Arabs, Turkmen, Baluch).
Members of Bazargan’s Liberation Movement were removed from the
structures of power, though they remained the only tolerated opposition
party; they were dismissed as ‘liberals’, implying they were not Islamic
enough. In the 1990s, they would become known as the Nationalist-
Religious Alliance.

In January 1980, Abol-Hasan Bani-Sadr, an Islamic modernist who
had been among Khomeini’s advisors in Paris but was opposed to cleri-
cal rule, was elected president; but in March, elections to the new par-
liament brought the radical IRP to power. The struggle intensified be-
tween the main Islamist factions (IRP and the Followers of the Imam’s
Line), Bani-Sadr’s followers, and the MEK, the most prominent and
popular Islamic leftist organisation. Then in September, Iraqi forces in-
vaded, starting a war that was to last eight years.

In June 1981 parliament impeached Bani-Sadr and, with Khomeini’s
agreement, he was dismissed. The MEK were banned, and clashes with
them grew more violent. Also in June, a powerful bomb exploded at the
IRP headquarters while a meeting of party leaders was in progress, kill-
ing a large number of senior government officials. The MEK were
blamed for these and other political assassinations, notably, in August,
those of newly elected president ‘Ali Reja’i and Prime Minister
Mohammad Javad Bahonar. In July both former president Bani-Sadr
and MEK leader Massoud Rajavi fled to France. Between June 1981 and
May 1982, in a second Reign of Terror, most of the MEK were executed
or imprisoned; those who survived went into exile (Abrahamian 1989).
The Islamic state and clerical government were secured. In a violent re-
turn swing of the pendulum, religious despotism had ousted both secu-
larism and democracy.

The unresolved tensions that brought about the revolution were in ef-
fect written into the 1979 Constitution, a compromise document with
an uneven fusion of democratic and theocratic principles and institu-
tions (Arjomand 1992; Schirazi 1997). On the one hand, it recognises
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the people’s right to choose who will govern them, establishing demo-
cratic and legislative institutions such as the parliament and the presi-
dency, both elected by direct popular vote. On the other hand, it subor-
dinates the people’s will to that of the clerical establishment through
the institutions of guardianship of the jurist (velayat-e fagih) or
Leadership (rahbari)' and the Guardian Council (shura-ye negahban),
composed of twelve members, six of whom are jurists (fogaha; pl. of fa-
qih) appointed by the Leader, the other six being laymen nominated by
the head of the judiciary and approved by parliament, with a tenure of
six years.™ It grants the Leader a wide mandate and a final say in run-
ning the state and charges the Guardian Council, acting as an ‘Upper
House’” with veto powers, with deciding whether laws passed by parlia-
ment conform to the sharia and the constitution. In effect, they are the
official interpreters of the constitution and sharia.

The constitution names Khomeini as Leader for life, and creates an
Assembly of Experts (Majles-e Khebregan-e Rahbari) to choose his even-
tual successor and supervise his activities, to ensure that he complies
with his religious and constitutional duties. The 86 members of this
Assembly are elected every eight years; only mojtaheds are eligible to
stand, and from the outset conservative clerics have dominated the
Assembly. From its inauguration in 1983 until his death in 2007y, the
Assembly was headed by Ayatollah ‘Ali Meshkini, a powerful conserva-
tive who often acted as Friday Prayer Leader in Qom. In practice so far,
the Assembly has merely endorsed the actions of the Leader. The con-
stitution allows the Guardian Council to supervise all elections, which
they have interpreted as the right to vet candidates’ eligibility to stand.
This means that, in effect, the Assembly of Experts and the Guardian
Council form a closed system that allows the Leader unlimited power.
Through his appointees to the Guardian Council, he can control both
the legislative and the executive powers (Schirazi 1997; Buchta 2000).

With the merger of religious and political power, the state embarked
on a fierce process of islamising law and society that continues today.
The ultimate aim has been to return both law-making and the adminis-
tration of justice to the clerics and to get rid of what they see as the per-
nicious secularisation of the Pahlavi era. In measures mirroring those
of Reza Shah, the courts have been restructured and civil judges gradu-
ally purged and replaced by clerical judges. New codes based on feqh
have been enacted to enable the judiciary to conform to Shia legal
norms, replacing codes inspired by European laws. Articles of the civil
code that deviated from feqh were amended and a High Judicial School
was created in Qom to train clerics to serve in the judiciary.”™ The num-
bers of clerics swelled rapidly, and by the late 1980s hundreds of them
had been recognised as ayatollahs; the highest rank was now Grand
Ayatollah.
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1982-1985: The Islamisation of the legal system

From the outset, attention has been focussed on two areas of law — fa-
mily and criminal laws — where the sharia courts’ jurisdiction was ter-
minated in the 1930s. In February 1979, barely two weeks after the col-
lapse of the Pahlavi monarchy, a directive from Ayatollah Khomeini’s of-
fice declared the Family Protection Law ‘non-Islamic’ and announced
its suspension and the reinstitution of the sharia, that is, articles of the
1935 Civil Code dealing with family. There followed a period of uncer-
tainty until new Special Civil Courts were created by a law with the
same name, ratified by the Revolutionary Council in September 1979.
These courts were to be presided over by clerical judges free from the
provisions of the Civil Procedure Code, hence the term ‘Special’. Their
establishment was seen as a first step towards the application of sharia
in its most important sphere: the family. It was the outcome of a com-
promise between those who urged the immediate restoration of sharia
and those who argued for a gradual approach (Mohaqgeq-Damad 1986:
513-522; Amin 1984: 132-133). It also set the trend for subsequent
changes.

‘Return to sharia’ has not been a return to the classical feqh notion of
plural and uncodified laws; the judiciary has retained not only many of
the legal concepts and laws of the Pahlavi era, but also the notion of a
centralised and unified legal system. The most drastic changes, as we
shall see, took place in the area of criminal law, where Islamic legal con-
cepts were entirely put aside in the 1920s. The wearing of hijab became
compulsory for women. The education system was segregated, and
though universities remained mixed, regulations were introduced to se-
parate the sexes in class and on campus. State censorship of the media
(familiar under the Pahlavis) intensified. Places of recreation were
closed, alcohol, prostitution, and homosexuality were forbidden. The
combination of Islamic doctrine, sharia, legislation based on sharia, fat-
was, and pre-revolutionary legislation often resulted in confusion.
Courts were forced to choose among available legal sources in an eclec-
tic manner (Zubaida 2003: 200).

Alongside the general courts, Islamic Revolutionary Courts also en-
tered the scene, under Khomeini’s supervision and with his silent ap-
proval. Local komitehs (supporters of the Islamic revolution) acted as in-
formal police and took opponents of sharia to court. Government
authority was unpredictable and normal procedures were not followed.
Closed hearings, secret verdicts, and mass executions resulted. The hu-
man rights situation, deplorable under the Shah, did not improve.
Khomeini’s regime was intolerant of those with different beliefs, and
was supported by a callous police force and numerous vigilante groups.
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Victims included citizens who did not agree with the new religious
ideology, Baha’is, and members of MEK.

Human rights violations by the regime took many forms. Political
parties were prohibited, demonstrations were violently broken up, re-
form-oriented media shut down, and political adversaries locked up in-
definitely. Political executions by shooting or hanging also occurred reg-
ularly, most often within prisons such as the notorious Evin in Tehran.
The right to a fair and open trial was violated by torture, forced confes-
sion, denial of legal assistance, and closed proceedings in revolutionary
and Islamic courts. The government was also active outside Iran in pro-
secuting and liquidating adversaries of the regime.” Iran did not take a
defensive stance in international human rights fora. In 1982 Iran was
asked about the role of Islamic law in relation to compliance with the
ICCPR, in particular about Articles 20, 21, and 26 of the Constitution,
which assimilated human rights. The Iranian representative gave a sim-
ple answer: ‘In case of conflict between a law and the scope of Islam,
priority goes to Islam.”#

In order to facilitate legislation considered to be socially necessary,
even if it was in conflict with sharia, Khomeini gave a fatwa in 1981
granting parliament the authority to proclaim such legislation with ab-
solute majority votes. Subsequently, the Guardian Council ignored this
fatwa and refused to approve much legislation promulgated on the basis
of it. Khomeini responded in 1984 with another fatwa authorising par-
liament to create legislation based on the Islamic principles of social ne-
cessity (zarurat) and expediency (maslahat) with a two-thirds majority.
Even this strengthening of parliament’s position did not bring the de-
sired changes in the Guardian Council’s behaviour (Schirazi 1997: 63-

64).

8.4 The period from 1985 until the present

Growing tensions between theocracy and democracy

1985-1989: Khomeini’s last years and the constitutional crisis

In the aftermath of the revolution, the inherent tensions between theo-
cratic and democratic elements in the state, and between the two com-
peting notions of sovereignty embodied in the concepts of eslamiyat and
jomhuriyat (roughly, ‘Islamism’ and ‘republicanism’), had been the
main sites of confrontation among the Islamist, nationalist, and leftist
forces whose alliance had led to the revolution’s success. With secular-
ists and ‘liberal’ Islamists like Bani-Sadr, the MEK and Bazargan, and
the Liberation Movement defeated and excluded from the structures of
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power, argument was confined to religious terms and focussed on the
issue of the religious legitimacy of political authority.

As long as Ayatollah Khomeini was alive, the basic tensions were
managed and did not confront the Islamic Republic with a crisis of le-
gitimacy. There were several reasons for this. First, apart from
Khomeini’s personal charisma as Leader, and his religious standing as
supreme religious authority (marja‘), his style of leadership helped to
bridge the gap between the two sides. Not only was he mindful of —
and responsive to — the popular will, he managed to rise above factional
politics and to avoid being claimed by any faction. Perhaps the most im-
portant reasons were the freshness of the revolutionary momentum
and the fact that the politics of the period were preoccupied with the
Iran-Iraq war, a unifying force that provided the mechanisms for sup-
pressing dissent.

As the Islamic Republic consolidated itself, a structural contradiction
between the two notions of supreme authority — the marja‘iyat and the
velayat-e faqih — became increasingly evident. The first has no overt poli-
tical claims, having evolved through a tacit consensus between Shia
masses and clerics; it is democratic in nature in that a marja‘ derives
his position from personal recognition by individual followers. The
guardianship of the jurist (velayat-e faqih), on the other hand, relies on
the apparatus of state and demands allegiance from every citizen. In so
doing, it not only establishes the authority of one single jurist over all
others but also breaks away from orthodox Shia political theory, which
denies legitimacy to any form of government in the absence of the
twelfth ITmam. It invests the Leader with the kind of powers and man-
date that Shia theology recognises only for the Prophet and the twelve
Infallible Imams (Arjomand 1988; Sachedina 1988; Akhavi 1996), and
as Zubaida observes, it is closer to the Sunni political theory of
Caliphate than the Shia theory of Imamate (Zubaida 1993).

By 1988, the tension between the two notions of authority intensified
and brought about a constitutional crisis. There was conflict not only
between the clerical supporters and opponents of velayat-e fagih, but
also between the factions within the ruling elite, who held differing
views of authority and the way the country should be run. In March
1989, Khomeini’s dismissal of his designated successor, Grand
Ayatollah Hossein ‘Ali Montazeri, added a new edge to the tension.
Montazeri was the only recognised marja‘ who supported the theory of
velayat-e fagih. He had impeccable revolutionary credentials: he had
spent years in the previous regime’s prisons, played an instrumental
role in inserting the velayat-e fagih into the constitution, and published
discussions on the subject from both theoretical and theological angles
(Montazeri 1988-1990). But he was also a vocal critic of government po-
licies and practices, unwilling to keep silent in the face of what he saw
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to be contrary to his religious beliefs. His dismissal, the outcome of an
acrimonious struggle for the succession, was in effect a proof of the im-
possibility of combining the traditional (marja‘iyat) and new (velayat-e
faqih) notions of religious authority.

The crisis was resolved when Ayatollah Khomeini himself gave his
blessing to the separation of the two institutions (velayat-e fagih and
marja‘iyat) and authorised a committee to revise the constitution.
Following his death in June 1989, the Assembly of Experts chose the in-
cumbent president, Seyyed ‘Ali Khamene’i, as the new Leader of the
Revolution. As a middle-ranking cleric, Khamene’i had no possible
claim to spiritual leadership, and he lacked Khomeini’s religious author-
ity and charisma. The concept of velayat-e fagih, and the legitimacy of
its mandate, had to be revised. The committee duly produced a revised
constitution, which no longer specifies that the Leader must be a recog-
nised marja‘, but merely able to issue opinions (fatwas) in all fields of
Islamic law (Arjomand 1992).

1989-1997: Consolidation of the power of the Supreme Leader and growing
dissent

In July 1989, parliament speaker ‘Ali Akbar Hashemi Rafsanjani was
elected president. A popular referendum ratified the revised constitu-
tion, which abolished the office of prime minister (filled since 1981 by
Mir-Hossein Mousavi) and transferred its executive powers to the presi-
dency. With Khamene'i as the new Leader and Rafsanjani as president,
the Islamic Republic entered a second phase, named ‘Reconstruction’
by its supporters, ‘Mercantile Bourgeois Republic’ by others (Ehteshami
1995; Ansari 2000). Rafsanjani’s priorities and his pragmatic approach
reversed some of the earlier policies, notably in the areas of economy
and foreign affairs. The welfare policies of the wartime government un-
der Prime Minister Mousavi were replaced by measures that encour-
aged the growth of the mercantile bourgeoisie and state-connected en-
trepreneurs (Ansari 2000: 52-81).

The new phase saw important changes, notably some tactical ideolo-
gical shifts that accompanied the breakdown of the delicate balance of
power and the working relationship that had developed between the
two ruling ‘factions’, the so-called ‘Rightists’ and ‘Leftists’. Although of-
ten spoken of as polarised factions, these terms are relative, the
Rightists being more conservative and theocratic, the Leftists more pro-
gressive and democratic; they were all, of course, Islamists and suppor-
ters of Khomeini. Indeed, differences among them are best seen as po-
sitions around which people gathered in relation to specific issues,
many in the centre shifting position according to the issue (Moslem
2002).
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The Leftists, who had dominated the state under Khomeini (Mousavi
was one of them) and enjoyed his implicit sanction, were now gradually
ousted from the structures of power. Their ‘radical’ elements — includ-
ing those who had engineered the seizure of the U.S. Embassy in 1979
— were purged from key positions. A new configuration of ‘Islamic re-
publicanism’ was forged, facilitated by the revised constitution and the
consolidation of the Rightist faction.

The constitutional amendments may have settled the crisis over legit-
imate authority, but they led to a renewed tension between the two com-
peting notions of sovereignty, which dominated Rafsanjani’s presidency
(1989-1997) and forced a redefinition of the relationship between reli-
gious authority and the state. To resolve the constitutional conflict be-
tween velayat-e fagih and marja‘iyat, to defuse the discord between the
Guardian Council and parliament, to ensure a more pragmatic ap-
proach to the application of Islamic law, and to compensate for the loss
of Khomeini’s charisma, the revised 1989 Constitution extended the
mandate of the Leader. This extension drew sanction from a letter by
Khomeini in 1988 in response to a question by Khamene’i, then presi-
dent, who wanted his consent to oppose the Leftist-dominated policies
of parliament and government. Khomeini had written that the Leader’s
mandate is absolute, that he can even order the suspension of the pri-
mary rules of Islam (for example regarding prayer or pilgrimage) if the
interests of the Islamic state (maslahat-e nezam) demand it. Clearly,
when Khomeini had to choose between the sharia and the survival of
the state, he chose the latter (Arjomand 1992: 156-158).

This letter revealed the tension between the application of juristic rul-
ings and the demands of running a state. At the time, the Leftists had
welcomed it, as they saw the empowerment of the state through a
strengthened Leadership as a way of defusing legalistic objections and
obstacles coming from the seminaries. Now it was the Rightists, with
Khomeini dead and one of their number as Leader, who argued — in an
ideological U-turn — for further expansion of the Leader’s power
(Moslem 2002: 74).

The revised constitution gave the Leader not only the power to deter-
mine the general policies of the state and to oversee their implementa-
tion, but also control over more institutions, notably Television and
Radio (IRIB): compare the revised version of Article 110 with the origi-
nal. A new body, the Assembly to Discern the Best Interest of the
System (Majma‘“e Tashkhis-e Maslehat-e Nezam), known as the
Expediency Council, created by Khomeini in February 1988, was now
constitutionally sanctioned (Art.s 110, 112; see Schirazi 1997: 233-247).
The Leader appoints the thirty-one members of this council from var-
ious ideological factions loyal to the regime. Its mandate is to vet laws
passed by parliament (now renamed ‘Islamic Consultative Assembly’,
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Majles-e Shura-ye Eslami) but found by the Guardian Council to be in
contradiction with the sharia; in other words, to mediate conflict be-
tween popular sovereignty (as represented in parliament) and clerical
sovereignty (as represented by the Guardian Council). The Expediency
Council also has the task of advising the Leader on important issues of
national concern (Buchta 2000: 61-63).

The 1989 Constitution increased the power of the non-elected institu-
tions at the expense of the elected ones, and thus came to reflect the
views of those who reject the restrictions imposed on velayat-e fagih by
the 1979 Constitution (Schirazi 1997: 52-55). The Leadership, emptied
of the aura of sanctity that believing Shia traditionally associate with the
person of the marja‘, and with its democratic credentials seriously
dented, now had to serve the interests of the Rightist faction and to rely
more and more on the consensus of the clerical establishment. This, in
practice, made Khamene’i, the new Leader, a hostage to the seminary
politics in which the most traditional Rightist elements — those con-
nected to the bazaar — had the upper hand.

Rightists came to dominate all those institutions that represented the
theocratic side of power in the Islamic Republic, notably the judiciary,
whose head is appointed by the Leader, and the Guardian Council.
During the first phase of the Islamic Republic when Khomeini was
Leader, this council had included both Leftists and Rightists; it had used
its constitutional mandate of supervision (nezarat) of all elections in the
Islamic Republic to allow only insiders (‘our people’, khodi) to run for
elected office, excluding secularists, religious liberals, the ‘uncom-
mitted’, and outsiders (‘not our people’, gheyr-e khodi) generally. In the
second phase, the council contained solely Rightists, and during the
1992 parliamentary elections it started to use its power — now reinter-
preted as a duty of ‘approbatory supervision’ (nezarat-e estesvabi) — to
disqualify candidates from the Left so as effectively to ensure that the
Right had a majority in the new parliament (Menashri 1992; Baktiari
1996).

By the mid-1990s the Leftist faction also lost all their influence in the
judiciary, and while they kept their middle-rank officials in government,
they no longer had ministers. One of the last was Mohammad Khatami,
Minister of Culture and Islamic Guidance; he resigned in 1992 under
pressure from the Rightist faction, who saw his liberal policies as allow-
ing a form of ‘cultural invasion’. But the honeymoon between President
Rafsanjani’s government and the traditional Right was soon over; and
by the time of the fifth parliamentary elections in 1996, a modernist
Rightist group, known as Servants of Construction, emerged under
Rafsanjani’s patronage (Ansari 2000: 82-109; Moslem 2002: 180-251).
Meanwhile, set aside from decision-making bodies, some of the senior
Leftist clerics retired from politics and returned to the seminaries;
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others formed political groups and bodies in the seminaries, or set up
research and study groups in Tehran and devoted themselves to ‘cultur-
al activities’, which in post-revolutionary Iran signifies the independent
study of society and politics (Jalaeipour 2003). The Leftists generally en-
tered a period of political retreat and reflection, during which some of
them broke away from theocratic and absolutist ideology and started to
argue for democratic principles and the rule of law (Ashraf & Banuazizi
2001b). In so doing, they joined the increasing numbers of ordinary ci-
tizens disillusioned by the increasing rift between the ideals of the revo-
lution they had supported and the realities of the Islamic state.

Women, more than any other sector, had reasons to be disaffected.
They felt the harsh reality of subjection to a patriarchal interpretation of
Islamic law when applied by the legal machinery of a modern state.
They kept their suffrage rights, but most of the pre-revolutionary legal
reforms were abolished. Men regained their rights to unilateral divorce
and polygamy, while women’s rights to divorce and child custody were
limited and they were forbidden to study mining and agriculture, to
serve as judges, and to appear in public without hijab. Many Islamist
women, who had genuinely, if naively, believed that women’s position
would automatically improve under an Islamic state, were increasingly
disappointed. They included some early activists, who had played in-
strumental roles in discrediting secular feminists and destroying the
pre-revolutionary women’s press and organisations, as well as many or-
dinary women for whom Islam meant justice and fairness (Mir-
Hosseini 1990).

Debates about gender issues, harshly suppressed after the revolution,
started to resurface. By the early 199os, there were clear signs of the
emergence of an ‘Islamic feminism’: a new gender consciousness and a
critique of the gender biases in Islamic law. Some of the earlier restric-
tions on subjects women could study were removed (1986); family plan-
ning and contraception became freely available (1988); divorce laws
were amended so as to curtail men’s right to divorce and to compensate
women in the face of it (1992); and women were appointed as advisory
judges (1992) (Ramazani 1993; Mir-Hosseini 1996). It is certainly true
that the Islamic Republic’s rhetoric and policies in the 1980s margina-
lised and excluded so-called ‘Westernised” women, but it is also true
that they empowered many other women, who came to see themselves
as citizens entitled to equal rights. It was becoming increasingly appar-
ent to them that they could not become full citizens unless a modern,
democratic reading of Islamic law was accepted.

This reading was what a group of Muslim intellectuals, advocates of
what came to be known as ‘New Religious Thinking’ (now-andishi-ye
dini), were trying to achieve. The adverse impact of the implementation
of Islamic law, as defined in classical texts of traditional jurisprudence
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(feqh-e sonnati), had already produced a kind of rethinking and rework-
ing among the clerics. A new school of ‘Dynamic Jurisprudence’ (fegh-e
puya) tried to arrive at a new interpretation of Islamic law by taking into
account the factors of time and place. This school emerged in the late
1980s, following two rulings by Ayatollah Khomeini making chess
games and music permissible (halal). It has supporters among the
younger generation of clerics, and its senior advocates, such as
Ayatollahs Ebrahim Janati, Mousavi-Bojnurdi and Yousef Sane‘i, have
issued a number of progressive fatwas with regard to women’s rights
and other social issues. Members of the school have attempted to re-
think the assumptions behind the jurisprudential theories that inform
classical interpretations of sharia. They have, however, met opposition
and sometimes persecution by conservative clerics.

The New Religious Thinkers included laymen and women as well as
clerics, all of whom now saw a widening gap between the ideals of the
revolution and the realities and policies of the Islamic state in which
they lived. Representing various strands of modernist Shia thought that
had remained dormant during the war with Iraq, they offered new in-
terpretations of Islam and began to articulate a theoretical critique of
the Islamic state from an Islamic perspective (Sadri 2001; Jahanbakhsh
2001). Most prominent was Abdolkarim Soroush, who published a ser-
ies of controversial articles between 1988 and 1990 on the historicity
and relativity of religious knowledge, later developed as a book on ‘The
Theoretical Contraction and Expansion of Sharia’. In a direct challenge
to the religious authority of the clerical establishment, Soroush sought
to separate religion from religious knowledge, arguing that, while the
first was sacred and immutable, the second was human and evolved
over time as a result of forces external to religion itself (Kurzman 1998;
Soroush 2000).

Thus, after over a decade of the experience of Islam in power, Islamic
dissent began to be voiced among ‘insiders’ and became a magnet for
intellectuals whose ideas and writings now formed the backbone of the
New Religious Thinking. Whereas in the 1980s these men and women
had seen their role as consolidating the Islamic Republic, in the 199os,
armed with Soroush’s theory of the relativity of religious knowledge,
they wanted to create a worldview reconciling Islam and modernity, and
argued for a demarcation between state and religion. They argued that
the human understanding of Islam is flexible, that Islam’s tenets can
be interpreted to encourage both pluralism and democracy and to allow
change according to time, place, and experience. For them, the question
was no longer who should rule, but how they should rule, and what me-
chanisms there should be to curb the excesses of power. In this way,
they began to cross the red lines that had previously circumscribed any
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critical discussion of the political dogma that sanctioned the concentra-
tion of power in the institution of Leadership.

Soroush and his co-thinkers tried to redefine and rework Islamic con-
cepts and succeeded in producing discourses that were to become
highly attractive to youth and women. Like ‘Ali Shariati, Soroush was
immensely popular while being criticised and disdained by secular in-
tellectuals. But there were fundamental differences in their visions and
conceptions of Islam, which were undoubtedly shaped by the politics of
their own times. Shariati turned Islam into an ideology to challenge the
Pahlavi monarchy. For Soroush, Islam is ‘richer than ideology’, and all
his thinking and writing are aimed at separating the two (Cooper 1998;
Kurzman 2001; Ghamari-Tabrizi 2004). But he has himself become the
ideologue of a reformist, democratic Islam, by his critique of ‘feqh-based
Islam’, widely read as an attack on the rule of the jurist (velayat-e fagih).

The New Religious Thinkers have revived classical debates on the
nature of the divine law, which in turn reactivated a crucial distinction
that the early wave of Islamic activists distorted and obscured: this is
the distinction between the sharia and the science of fegh, which lies at
the root of the emergence of the various ‘orthodox’ schools of Islamic
law. They contend that, while the sharia is sacred, universal, and eter-
nal, feqh, like any other system of jurisprudence, is local, multiple and
subject to change in its doctrines and premises.

1997-2005: Reformist governments and the dual state

In the 1997 presidential elections, a last-minute political alliance be-
tween Rafsanjani’s pragmatic modernist right and the Islamic left put
forward former culture minister Mohammad Khatami to oppose Akbar
Nateq-Nuri, the candidate of the traditionalist right. The people voted en
masse for Khatami, who stood for ‘democracy’ and ‘rule of law’, and
whose ideas and language were drawn largely from Soroush and his co-
thinkers. Once again the popular will began to assert itself, expressing
resentment of the injustices brought by the application of pre-modern
interpretations of the sharia, and of the undemocratic nature of the cur-
rent Leadership.

The reformist movement that emerged in the aftermath of this elec-
tion was the logical and inevitable outcome of the spread of the New
Religious Thinking at both popular and political levels (Wells 1999;
Moslem 2002). Almost overnight, cleavages shifted and new political al-
liances were forged. Those who had campaigned for Nateq-Nuri, mainly
of the traditionalist right, were labelled ‘conservatives’. Those who voted
for Khatami and supported his vision called themselves ‘reformists’,
but came to be known as the ‘Second Khordad Front’ (after the date of
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Khatami’s election). The reformists were a loose coalition with a wide
range of views and little consensus on aims and directions of reform.

The victories of reformist candidates in the municipal and parliamen-
tary elections of 1999 and 2000, and Khatami’s re-election in June
2001 with over 777 per cent of the vote, showed the strength of the mass
support for the advocates of the new discourse and their vision of
Islam. One of Khatami’s main supporters, Mehdi Karroubi, head of the
main clerical organisation of the Leftist faction, the Society for Militant
Clerics (majma‘-e rowhaniyun-e mobarez)", was elected to the important
role of speaker of parliament. But despite these electoral gains, which
put them in charge of both executive and legislative powers, the refor-
mists were unable to fulfil their electoral promises. Instead, they be-
came both internally divided and locked in a fierce political battle with
their opponents, who now were identified and aligned with the theo-
cratic and unelected side of the Islamic Republic. The unelected bodies
succeeded in frustrating most of the government’s initiatives and the
legislative moves of the reformist parliament (2000-2004). They also si-
lenced key reformist personalities, by assassination, by prosecution and
imprisonment, and by closing down the vibrant free press that was one
of their main early achievements and platforms.

Bodies under the Leader’s control, namely the Guardian Council, the
Expediency Council, and the judiciary played the central role in contain-
ing and frustrating reformist efforts to translate their vision and pro-
grammes into policies. The first two either rejected almost all the bills
introduced by reformist members of parliament, or allowed their enact-
ment only after changing them so much that they were emptied of pro-
gressive elements. At the same time, the judiciary assigned certain
branches of the Press Court and the Revolutionary Courts to restrict the
scope of debates by prosecuting reformist intellectuals, journalists, and
even members of parliament. The non-constitutional Special Clerical
Court, which since 1997 has acted like an inquisition, performed the
task of containing clerical proponents of reform.™

The resultant situation was a stalemate, a ‘dual state’ that lasted until
the next parliamentary elections in 2004. Divided and unable to deliver
on their electoral promises or to bring change in the structure of power,
the reformists started to lose popular support. By the time of the
February 2003 council elections, the stalemate produced what the refor-
mists had feared most: voter apathy. Conservatives won the major cities
by default — in Tehran, the turnout was a mere 14 per cent —, though
not the villages and small towns.

For the parliamentary elections the following year, the Guardian
Council disqualified a large number of reformist candidates, including
eighty sitting members. The reformists protested, members organised a
sit-in, and there was talk of President Khatami’s resignation, but to no
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avail. The election went ahead without the participation of the largest
reformist parties. The conservatives won the election, but victory came
at a price: in order to appeal to the popular legitimacy on which the
Islamic Republic was founded, they had to appropriate the reformist
platform, at least its rhetoric. Running under the banner of
‘Renovators’ (abadgaran), they now promised to implement ‘religious
democracy’, economic reforms and prosperity, and to respect the rule of
law and young people’s desire for change, diversity, and fun. They even
refrained from putting the names of their better-known personalities on
their lists of candidates, so as not to evoke sour memories. The turnout
of around 42 per cent was the lowest for any parliamentary election in
the Islamic Republic, though not as low as the reformists had warned.
In some constituencies there was no competition, as all reformist candi-
dates were disqualified. Radical elements among the Conservatives,
some from the ranks of the Revolutionary Guards, now calling them-
selves Principlists (osulgara’ian) won the majority of seats.

2005-2009: The dual state ends, theocratic forces predominate

In June 2005 the theocratic forces brought the ‘dual state’ to an end,
when one of their candidates, the hardliner and former Revolutionary
Guard Mahmoud Ahmadinejad, won the presidential election — a vic-
tory that astounded both insiders and outsiders. But to achieve this,
they had to show their hand. The Guardian Council’s disqualification of
reformist candidates could not eliminate centrists like Hashemi
Rafsanjani and Mehdi Karroubi. To ensure a reasonable turnout, the
Leader had to intervene at the last minute to undo the disqualification
of Akbar Mo’in, who represented progressive reformists. The means by
which the theocratic forces regained the presidency — rigged ballot
boxes, interference with the electoral process by organising mass votes
for their candidate — further undermined the popular legitimacy and
mandate on which the Islamic Republic had rested.

The failure of the reformists in the 2005 election was also one of the
unintended consequences of U.S. policy in the Middle East. Despite
Iran’s assistance in dislodging the Taliban in Afghanistan in 2001, U.S.
President Bush included Iran in his ‘Axis of Evil’ in early 2002. Despite
Iran’s help in stabilising Iraq following the U.S. invasion in 2003, the
Bush administration refused to talk to Iran about nuclear and other is-
sues and appeared determined on regime change in Iran. These rebuffs
all had a decisive impact on Iranian internal politics. The conservative
and theocratic forces in Iran were able to point to the reformists’ for-
eign policy failures, and to use the threat of invasion to silence voices of
dissent and to derail the democratic process. The hardliners had what
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they needed internally as well as the opportunity to aim for regional in-
fluence and popularity in the Muslim world.

The structural tensions in the Islamic Republic persisted, however,
and broke down the conservative alliance behind Ahmadinejad, just as
they had divided the coalition that brought Khatami into office. In the
December 2006 elections for local councils and the Assembly of
Experts, and in the March 2008 parliamentary elections, the hardliners
led by Ahmadinejad himself and his mentor, Ayatollah Mohammad
Taqi Mesbah-Yazdi, failed to gain any ground; a new alliance of moder-
ate reformists and conservatives won a majority in the Assembly of
Experts. The key figures in this alliance were former president
Khatami, former speaker of parliament Karroubi, and former president
Rafsanjani, now head of the Expediency Council and increasingly lean-
ing towards the reformists. Both Karroubi and Rafsanjani had been de-
feated by Ahmadinejad in the June 2005 presidential elections. The
death in July 2007 of Ayatollah Meshkini, head of the Assembly of
Experts since its inception, led to intense competition between hardli-
ners and moderate clerics to replace him. In September the Assembly
elected Rafsanjani as their head.

The most — perhaps the only — lasting achievement of the Khatami'’s
two terms of presidency (1997-2005) was to have nurtured and pro-
tected a new public sphere, which survived after reformists were ousted
from government. It comprised a vocal and dynamic press and virtual
media (websites and weblogs), the universities, the seminaries, and par-
liament, where the ambiguities and contradictions in the original idea
of the Islamic state, its translation into law and policy, and the role of
Islamic jurisprudence (feqh) in everyday life were all candidly debated.
The conservatives closed many reformist publications and prosecuted
numerous prominent and outspoken reformists, many of them being
jailed for several years; nevertheless, these measures failed to silence
the debates and to circumscribe the public sphere, but rather high-
lighted the urgency of the debates and the necessity for such a sphere.
Indeed, the very fact that the scope of debate is limited to Islam, sha-
ria, and the constitution has resulted in sharpening the contrast be-
tween two visions of Islam and the two modes of governance. One is
an absolutist and legalistic Islam, premised on a notion of ‘duty’ that
tolerates no dissent and makes little concession to the people’s will and
contemporary realities. The other is a pluralistic and tolerant Islam,
based on human rights and democratic values. The first vision, advo-
cated by hardliners, has an undemocratic reading of the constitution, in
which guardianship of the jurist (velayat-e fagih) is an element of faith.
According to them, the Leader, as ruling jurist, derives his mandate
from God and his post through designation (nasb); the role of the
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Assembly of Experts is confined to ‘discovering the will of God’; the
Assembly, like other bodies including Parliament, is at the disposal of
the Leader, whose powers are not to be limited by human laws but by
divine law — the sharia. This view is aired in the sermons and publica-
tions of the most radical ideologues among the supporters of the
Islamic State, such as Ahmadinejad’s mentor Ayatollah Mesbah-Yazdi
and his students in Qom; and it is defended by the increasingly power-
ful Revolutionary Guards.

The second vision, advocated by reformists and, increasingly since
2005, by moderate conservatives, has a more democratic reading of the
constitution, in which velayat-e fagih is a religio-political theory.
According to them, the Leader derives his mandate from the people,
who elect him indirectly through the Assembly of Experts and can de-
pose him if he fails to fulfil his constitutional duties or abuses his con-
stitutional powers. They argue that not only does the hardliners’ reading
of the constitution negate its clear and definite republicanism (jomhur-
iyat), it is a travesty of the ideals and achievements of the 1979 revolu-
tion, perpetrated by those who want to reproduce monarchical relations
in an Islamic format.

The 2009 presidential election campaign took shape against the
background of these debates and developments. Various reformist
groups and individuals formed a coalition to mobilise people to vote,
and persuaded former President Khatami to run again. Karroubi, who
lost the 2005 election to Ahmadinejad, also announced his candidacy;
he ran on behalf of the Etemad-e Melli Party, which he had formed in
2005, shortly after resigning from all his governmental posts in protest
against what he described, in an open letter, as interference by one of
Khamene’i’s sons and the Revolutionary Guards in getting
Ahmadinejad elected. Then in March, after twenty years of political si-
lence, Mir-Hosseini Mousavi entered the presidential race, and before
long Khatami withdrew in his favour. As the last prime minister, who
had had both Ayatollah Khomeini’s backing and a popular base due to
his welfare polices, Mousavi had been urged by the Left/Reformist fac-
tion to run for president in both 1997 and 2005, but he had refused.
Now, as an independent centrist candidate, his campaign was reminis-
cent in many ways of Khatami’s in 1997. It was run by a group of
young activists, who, lacking access to the state-controlled media — in
particular TV that was heavily biased toward Ahmadinejad — skilfully
used digital media to reach large numbers of people. The polls were
ambiguous — and notoriously unreliable — but it was widely expected
that either Mousavi would win or the election would go to a second
round. Even the conservatives were anxious that Ahmadinejad might
not win his second term, and made preparations to ensure that he did.
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On election day, 12 June, the turnout throughout the country was
high. But it was followed by what many have interpreted as a military
coup d’état. From the beginning, numerous serious irregularities were
reported: Revolutionary Guards and the Interior Ministry clamped down
on Ahmadinejad’s opponents; in many cases, they kept their representa-
tives out of both polling booths and counting stations; they attacked
Mousavi’s campaign headquarters and arrested his aides and other pro-
minent reformists and journalists. The official result was announced on
TV only two hours after polling ended, declaring Ahmadinejad the win-
ner with 63 per cent of the votes, Mousavi second with less than half
that, and the other two candidates (Karroubi and Mohsen Reza'’i, a for-
mer head of the Revolutionary Guards) with single figures. There were
indications that these proportions had been decided in advance of the
polling. Mousavi and Karroubi refused to accept the results, and asked
for a recount. On 13 June, Ahmadinejad celebrated his victory, and in a
provocative speech referred to those objecting to the poll as ‘dirt and
dust’ that would be soon washed away. On 15 June, an estimated 2 mil-
lion protesters marched through Tehran with the single slogan, ‘Where
is my vote?’ This was the biggest protest march since the 1979 revolu-
tion, and a direct challenge to the theocratic forces. It was followed by
more protests, which the government met with violence. In a much-
awaited Friday prayer speech on 19 June, Khamene’i, instead of finding
a healing formula, threw oil on the fire. He blamed foreign media for
‘doubts over election results’, dismissed the protesters and warned
them of further government violence if they persisted. But the protests
continued, leading to the formation of the popular movement for
change, which came to be known as the Green Movement, under the
joint — but very diffuse — leadership of Mousavi, Karroubi, and
Khatami, with Rafsanjani attempting to mediate reconciliation with the
Leadership.

8.5 Constitutional law

Iran’s first constitution was ratified in 1906 following a revolution that
ended the absolute monarchy. In 1979, after another popular revolution,
a new constitution was adopted, which abolished the monarchy and es-
tablished an Islamic Republic; it was amended in 1989. As the back-
ground and political features of each constitution have been already dis-
cussed, this section outlines articles in the current constitution relating
to legislative and judicial powers."”

The constitution combines religious, ideological, and democratic ele-
ments. It consists of 177 articles, divided into fourteen chapters, each
on a specific theme. The lengthy preamble tells the story of the 1978-
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1979 revolution, stressing the religious and ideological rationale for the
merger of religious and political power. The following extract gives a fla-
vour of the document’s ideological vision and the primacy it gives to
Islam and the clergy, seen as saviours of Islam and the people:

The unique characteristic of this Revolution, as compared with
other Iranian movements of the last century, is that it is religious
and Islamic. The Muslim people of Iran, after living through an
anti-despotic movement for constitutional government, and anti-
colonialist movement for the nationalization of petroleum,
gained precious experience in that they realized that the basic
and specific reason for the failure of those movements was that
that they were not religious ones. Although in those movements
Islamic thinking and the guidance of a militant clergy played a
basic and prominent part, yet they swiftly trailed off into stagna-
tion, because the struggle deviated from the true Islam. But now
the nation’s conscience has awakened to the leadership of an ex-
alted Authority, His Eminence Ayatollah Imam Khomeini, and
has grasped the necessity of following the line of the true reli-
gious and Islamic movement. This time the country’s militant
clergy, which has always been in the front lines of the people’s
movement, together with writers and committed intellectuals,
has gained new strength (lit: impetus) under his leadership.

Chapter I (Art.s 1-14), ‘General Principles’, continues in the same vein.
It outlines the principles of popular and religious sovereignty, Shia doc-
trines, the form of government, separation of powers, the state goals,
the legislature, the judiciary, the source and scope of laws, official reli-
gion and language, culture, family, religious minorities, and in short
the aims of the revolution. Religious and popular sovereignty are
stressed in two contradictory articles. Article 4 states:

All civil, penal, financial, economic, administrative, cultural,
military, political, and other laws and regulations must be based
on Islamic criteria. This principle applies absolutely and gener-
ally to all articles of the Constitution as well as to all other laws
and regulations, and the fuqaha’ of the Guardian Council are
judges in this matter.

Article 6 declares, however:
In the Islamic Republic of Iran, the affairs of the country must

be administered on the basis of public opinion expressed by the
means of elections, including the election of the President, the
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representatives of the Islamic Consultative Assembly, and the
members of councils, or by means of referenda in matters speci-
fied in other articles of this Constitution.

Chapter 6 (Art.s 62-99) concerns legislative powers. Articles 62-90 pro-
vide for a unicameral parliament, the Islamic Consultative Assembly,
consisting of 290 members elected by direct and secret ballot for four
years; its consultations must be open and full minutes of them made
available to the public by radio and the official gazette. Parliament drafts
legislation, ratifies international treaties, approves the country’s budget,
and has the power to impeach the president and government ministers.
It also possesses the right to investigate and oversee all affairs in the
country. In terms of legislative authority, Parliament may legislate on all
matters within the bounds of Islam and the constitution, but all its leg-
islation must be evaluated and approved by the Guardian Council (Art.s
71 72)-

Articles 91-99 of Chapter 6 provide for the Guardian Council. It con-
sists of twelve members (six clerical and six non-clerical jurists) who
serve for six years. The Leader appoints the six clerical jurists, the other
six being nominated by the Head of Judiciary and elected by
Parliament. The council’s role is to ensure that all laws in the country
are in line with Islam and the constitution, and it has the authority to
interpret the constitution and to supervise all elections — an authority
which, as already discussed, ensures the concentration of power in the
hands of clerics.

Chapter 8 of the amended constitution states that, following
Khomeini’s death, the Leader should be chosen by experts, that is an
Assembly of clerics, themselves elected by the people but subject to the
approval of the Guardian Council (Art.s 107 and 108). The conduct of
the Assembly and the mode of popular election are to be determined by
the Assembly itself, which also has the duty of reviewing the perfor-
mance of the Leader, and dismissing him if necessary (Article 111).

The amended version of Article 112 provides for an additional legisla-
tive body, the Expediency Council, created by Ayatollah Khomeini in
1988 to resolve disputes between Parliament and the Guardian Council.
The Leader appoints members of the Expediency Council; they convene
at his orders, and also act as his advisory body. The council’s members
propose its regulations, which are then ratified by the Leader.

Chapter 11 (Art.s 156-174) provides for an independent judiciary. In
the 1979 version, the judiciary was to be run by a High Judicial
Council; in the 1989 version, it is to be headed by a senior feqh-expert
(mojtahed-e ‘adel), appointed by the Leader for five years. The Minister
of Justice, chosen by the president from among candidates recom-
mended by the Head of Judiciary, is responsible for liaising between
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the executive and judicial powers. The Supreme Court, formed accord-
ing to regulations drafted by the Head of Judiciary, is charged with
supervising decisions of the lower courts to ensure both conformity
with the laws of the country and uniformity in judicial policy. Article
162 requires that the chief of the Supreme Court be a senior fegh-ex-
pert, appointed by the Head of Judiciary in consultation with the
Supreme Court judges for a term of five years.

8.6 Personal status and family law

As noted earlier, these laws were codified as part of the legal reforms
during the reign of Reza Shah, the first Pahlavi monarch. Until then
the clergy had the monopoly of defining and administering family law;
they performed marriages and divorces and dealt with disputes relating
to marriage and inheritance in sharia courts, in accordance with the
principles and procedures of Shia law.

Inheritance

Inheritance law was codified in 1928 as part of the Iranian Civil Code.
Part 4 of Book 1 of the Code (‘On Wills and Inheritance’) sets out var-
ious aspects of inheritance law in 124 articles (Art.s 825-949), which re-
main faithful to Ja‘fari or Ithna ‘Ashari (Twelver) Shia jurisprudence.
Like Sunni law, the Shia law of inheritance is based on a system of
rights that grant the legal heirs of the deceased a share of his estate. Its
salient features are as follows:

— Surviving relatives of the deceased are grouped in order of prece-
dence, based on class (tabageh) and degree (darajeh) of closeness of
blood relationship. As a class, descendants precede antecedents.
Within the class, relatives nearer in degree to the deceased exclude
more remote ones. In all classes, a male’s share is double of that of
a female.

— The chief difference between Shia inheritance law and Sunni law is
that the former grants a higher status to females as legal heirs. If a
deceased person is survived only by daughters (no sons), in Shia
law daughters inherit the whole estate, whereas in Sunni law they
inherit half the estate and the other half goes to the nearest agnate
(s) of the deceased.

— A man or woman can make a will but testamentary power is cur-
tailed in two respects. First, a legal heir cannot be excluded nor can
the share to which he or she is entitled be reduced. Secondly, no
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more than one-third of the amount of one’s net estate can be willed
away without the consent of the legal heirs.

In 2007, the Zainab Society, a conservative women’s association that
supported Ahmadinejad in the 2005 election (several members were
elected to Parliament in 2004) presented a bill to Parliament amending
Civil Code Article 9406; this article, reflecting the majority Shia position,
states that a man inherits a share of the entire estate of his wife, but a
widow cannot inherit land, only ‘moveable property’ and a share of the
value of any buildings or trees. The amendment proposed to enable a
widow, like a widower, to inherit a share of the entire property of her
spouse. The bill was ratified by Parliament in 2009, and approved by
the Guardian Council in February 2010. This — a small but progressive
step by a conservative §overnment — remains the only reform in the
area of inheritance law."

Marriage and the Civil Code

Family law, however, has an uneven history of reform. It was codified
in 1935 as part of the civil code. Articles 1031-1206 of Volume Two deal
with kinship, marriage, termination of marriage, family relations, and
children. They retain the patriarchal bias of the sharia. Limited reforms
were introduced, adopting principles from other schools of Islamic law
so as to extend the grounds upon which a woman could obtain a judi-
cial divorce to include the husband’s refusal or inability to provide for
her (Art. 1129), his refusal to perform his marital (sexual) duties, his
maltreatment of her and his affliction with a disease that could endan-
ger her life (Art. 1130). Otherwise, the only departure from classical
Shia law is Article 1041, prohibiting the marriage of girls under thirteen
(Banani 1961: 69-84).

Meanwhile, in 1931 a marriage law had been enacted, consisting of
20 articles and 2 notes setting out procedural rules for implementation
of the civil code concerning matrimonial transactions. Articles 1 and 2
required that marriages and divorces be registered in civil bureaus set
up in accordance with the regulations of the Ministry of Justice. Failure
to do so did not affect the validity of the marriage or the divorce, but in-
curred penalties and the loss of legal recognition by the state, thus re-
flecting a dual notion of legality: legal/official (ganuni/rasmi) as opposed
to religious (sharf). Article 3 set financial penalties and prison terms for
all those involved in the marriage of girls under thirteen years of age.
Articles 4 and &-17 — all incorporated, in slightly different wording, into
the 1935 Civil Code — deal with a wife’s right to maintenance and her
right to initiate divorce proceedings, requiring that such actions be
brought initially to civil courts. In the same year, the jurisdiction of
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sharia courts was reduced to disputes involving the essential validity
(asl) of marriage and divorce (Banani 1961: 78).

The 1967 and 1975 Family Protection Laws

A major change in the sphere of family law occurred in 1967 with the
enactment of the Family Protection Law (FPL), which curtailed men’s
rights to arbitrary divorce and polygamy. The civil code was left intact
and reforms were achieved through procedural devices (Hinchcliffe
1968). Comprising 23 articles and 1 note, the FPL introduced new rules
for registration of marriage and divorce and set up new courts for deal-
ing with all kinds of familial disputes. All divorcing couples were re-
quired to appear in these courts, which had their own procedural rules
and were presided over by civil judges, some of them women. In the
absence of spouses’ mutual consent to divorce, and upon the establish-
ment of certain grounds, the court would issue a certificate referred to
as ‘Impossibility of Reconciliation’. Grounds available to men were par-
allel to those available to women; both could apply to the court to ap-
point arbiters to try to bring about reconciliation, although the final de-
cision on divorce and child custody arrangements rested with the court
(Art.s 6-13). Registration of a divorce without a court certificate was
made an offence, subject to the penalty of six month’s to one year’s im-
prisonment for all parties involved, including the registrar (Art.s 14,
16). To avoid a clash with sharia provisions that recognise divorce as the
exclusive right of a man (reflected in Art. 1133 of the 1935 Civil Code: ‘A
man can divorce his wife whenever he wishes’), the FPL resorted to a
legal device: it required that conditions in which a divorce certificate
could be requested from the court be included as stipulations in all
marriage contracts (Art. 17). Article 4 of the 1931 Marriage Law, re-
peated in Article 1119 of the Civil Code, also recognises stipulations in
marriage contacts, giving a wife, in certain conditions, the right to di-
vorce herself on behalf of her husband after establishing in court the
existence of a stipulated condition. Before the FPL, it was up to the wo-
man, in effect her family, to negotiate such a right for her, which sel-
dom happened. The FPL made these stipulations an integral part of
every marriage contract. In large urban centres, courts that dealt with
family disputes and were regulated by FPL procedural rules became
known as ‘FPL Courts’.

In 1975, the FPL was replaced by another law with the same title,
comprising 28 articles and 19 notes, which extended the reforms of the
FPL and formally repealed any prior laws conflicting with its mandate.
It increased the minimum age at marriage from 15 to 18 for females
and from 18 to 20 for males, placed women on a more equal footing
with men with respect to divorce and child custody, and provided the
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courts with discretionary powers to grant or withhold divorces and to
decide on child custody arrangements.

Marriage, divorce and polygamy in the Islamic Republic

In the Islamic Republic, two parallel and opposing developments with
respect to family law can be detected: the validation of the patriarchal
mandates of classical jurisprudence, and attempts to protect and com-
pensate women in the face of them. The first began with the Special
Civil Courts Legislation (SCCL) in September 1979, which created
courts by the same name to replace the Family Protection Courts that
had been suspended shortly after the victory of the Revolution in
February. The SCCL contained twenty articles and three notes, all but
one concerned with defining the structure and jurisdiction of its courts,
which are invested with the same degree of discretionary power as en-
joyed by the FPL courts (Mir-Hosseini 1993: 55-56). It allowed the regis-
tration of divorce by mutual consent, but retained an element of the
FPL reform: Article 3, Note 2 required that, if a husband wished a di-
vorce, the court must first refer the case to arbitration; if reconciliation
proved impossible, the husband should be given ‘permission to di-
vorce’. This note was in evident contradiction with the classical Shia po-
sition that grants men the right to unilateral and extra-judicial divorce
(codified as Art. 1133 of the 1935 Civil Code). The contradiction was re-
solved by reference to a Koranic verse that speaks of the appointment of
arbiters in the event of marital discord.™

The FPL was never formally repealed, however, and elements of it
have been retained in other areas of family law, although in an ad hoc
and inconsistent manner. The Guardian Council and the High Judicial
Council (until its abolition under the 1989 amended constitution) un-
dertook the revision of laws found to be in contradiction with sharia
provisions. In 1982 and 1991, they deleted, amended, or replaced fifty
articles of the 1935 Civil Code (Mehrpoor 2001: 8-16). Article 1041,
which set a minimum age at marriage (thirteen for females and fifteen
for males), was amended in 1982 to prohibit marriage prior to puberty
(defined in the amended Article 1210 as nine lunar years for girls and
fifteen for boys). The Special Civil Courts can give permission to marry
a girl under thirteen; yet Article 3 of the 1931 Marriage Law, which sen-
tences those involved in a marriage of a girl under thirteen to from six
months’ to two years’ imprisonment, has been left intact.

A similar ambiguity informs the law on polygamy. In 1984, the pen-
alty introduced by the 1975 FPL (Art. 17) for registering a polygamous
marriage without court permission was declared to be inconsistent with
sharia (Guardian Council, Opinion No. 1488, dated 9 Mordad 1363/31
July 1984). Yet Articles 5-7 of the 1931 Marriage Law, requiring a man to
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declare his marital status at the time of marriage and fixing a sentence
of six months’ to two years’ imprisonment if the second wife brings a
legal action for deception, have not been repealed.

The situation over polygamy becomes more complicated if temporary
marriage (commonly known as mut‘a or sigheh; see Haeri 1989) is also
taken into consideration. Although the civil code recognises this as a va-
lid marriage, the 1931 marriage law and all subsequent legislation —
even after the Revolution — are silent about the formalities of registra-
tion. The FPL, by both omission and commission, excluded disputes in-
volving mut‘a from adjudication on the basis that, not being registered,
they were devoid of legal validity. The aim was to discourage, and even
to prevent, this type of marriage without directly banning it. After 1979,
however, the Special Civil Courts not only heard disputes involving tem-
porary unions but could authorise their registration, thus giving them
‘legal’ (qanuni) status (Mir-Hosseini 1993: 162-171).

With respect to a mother’s custody rights and control over her chil-
dren after divorce or the death of the father, the FPL reforms were se-
verely curtailed. Article 15 of the 1975 FPL, placing a mother on the
same level as a paternal grandfather in terms of natural guardianship
(velayat-e qahri) of her children, was among the first to be repealed in
October 1979 (Safa’i & Emami 1995: 164-168). In the event of divorce,
the Civil Code gives a mother the right to custody of a daughter until
the age of seven and of a son until two (Art. 1169). Although a woman
acquires custody of her children if her husband dies (Art. 1170), she
loses it if she remarries (Art. 1171) and she must submit to the authority
of their paternal grandfather (Art. 1180). A single-article law passed in
July 1985 gives the widow of a ‘martyr’ (killed in the war with Iraq) the
right to receive her dead husband’s salary and to keep custody of their
children even if she remarries.

With the relaxation of restrictions on men’s rights to polygamy and
unilateral (but not extra-judicial) divorce, attempts were made to com-
pensate and protect women. In 1982, new marriage contracts were is-
sued, carrying two stipulations that marriage notaries are required to
read out to couples. The first stipulation entitles a woman to claim half
the wealth that her husband acquires during marriage, provided that
the divorce is neither initiated by her nor caused by any fault of her
own. The second enables women to obtain a judicial divorce on more
or less the same grounds available to them under the FPL; the only dif-
ference is that, in conformity with the sharia mandate on divorce, the
husband can now refrain from signing any of these stipulations. In
practice, however, the presence or absence of his signature under each
clause has no effect on the woman’s right to obtain a divorce, as the de-
cision lies with the judge. Civil Code Article 1130 was amended in 1982
to empower the judge to grant or withhold a divorce requested by a
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woman, if he considers that the continuation of marriage would entail
‘hardship and harm’ (‘osr va haraj) (Mir-Hosseini 1993: 65-70, 1990,
1997)-

In December 1991, following pressure by women and the rising di-
vorce rate, a more radical step was taken with the introduction of the
Amendment to Divorce Regulations (ADR), which reinstates the re-
jected elements of the FPL divorce provisions, but under a different le-
gal logic. ADR, a single-article law with 7 notes, was approved by
Parliament in March 1992, but disputed by the Guardian Council. It
was eventually ratified in November 1992 by the intervention of the
Expediency Council. ADR outlaws the registration of any divorce with-
out a court certificate, requiring all divorcing couples, even those who
have reached an agreement, to go through a process of arbitration. If
the arbiters, one chosen by each side, fail to reconcile them, the court
allows the man to effect and register a divorce only after he has paid
his wife all her dues, unless he convinces the court of his inability to
pay (Notes 1, 2, and 3). The wife’s dues consist of her marriage gift
(mahr, promised to her on marriage, but normally never given except in
case of divorce) and maintenance during the waiting period (‘edda, a
period after divorce or widowhood during which a woman cannot re-
marry, lasting three menses or, in case of case of pregnancy, until deliv-
ery). Note 5 allows for the appointment of women as advisory judges to
work in co-operation with the main judge. Note 6 — disputed by the
Guardian Council — enables the court to force the husband to pay her
‘exemplary wages’ (ojrat al-methl), monetary compensation for the work
she has done during marriage (i.e. raising children and housework,
which she is not obliged to do by classical jurisprudence), provided that
the divorce is not initiated by her and is not caused by any fault of her
own.

In 1994 the Special Civil Courts disappeared, with the enactment of
the Law of Formation of General Courts. Until 1999 family disputes
were heard in these General Courts, which were presided over by either
a senior cleric or a civil judge, with jurisdiction over all types of cases,
from criminal to familial. Cases involving a dispute over the essential
legality of marriage and divorce were referred to courts whose presiding
judge was authorised by the Head of the Judiciary.

In 1996, a bill signed by 150 deputies was presented to Parliament
demanding the formation of Family Courts on the basis of Article 21 of
the Constitution. These Family Courts were duly formed, and began
work in 1999. Following Khatami’s 1997 election and the emergence of
the reformist movement, family law reform became a major arena of
confrontation between Khatami’s reformist government and the conser-
vative-controlled Parliament. Then in the 2000 parliamentary election,
women’s rights and the reform of family law were central to the
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successful campaign that led to the reformist domination of the new
Parliament. To fulfil their electoral promises, the reformists presented
41 bills that aimed to modify in various ways the inequalities that wo-
men face in law. But the Guardian Council rejected almost all of them,
including the proposal to join the Convention on the Elimination of all
forms of Discrimination Against Women (CEDAW). Eventually, how-
ever, after mediation by the Expediency Council, 21 of the 41 bills were
passed into law, albeit in some cases with their gender-egalitarian tone
and intent weakened or nullified. The bills passed included amend-
ments to the 1935 Civil Code raising the minimum age of marriage and
expanding women'’s grounds for divorce and custody rights.

Family law and women’s activism in Ahmadinejad’s presidency

The conservatives regained control of Parliament in 2004, and reform
of family laws entered a lull. Meanwhile, women’s activism became
more radical and daring. In September 20006, following attacks on a
peaceful women’s gathering in a central Tehran square, a group of acti-
vists launched the ‘One Million Signatures’ campaign to change all laws
discriminating against women. Patterned after Moroccan women’s acti-
vism in the 199o0s, this campaign is largely conducted by the activism
of young women, and through the internet.*®

In July 2007 Ahmadinejad’s government presented a bill to
Parliament that has not yet become law. Entitled ‘Protection of the
Family’, it aims to do away with not only the pre-revolutionary reforms
that have been retained in practice, but also the protective measures in-
troduced in the 1980s and 199o0s. The bill was originally prepared by
the Judiciary to set up procedural rules for the Family Courts, but the
government altered some of its articles. Four articles in particular
alarmed women’s groups and became the focus of protest; they make it
easier for men to be polygamous and restrict women’s ability to gain
compensation. Article 22 relaxes the regulations for the registration of
temporary marriages. Article 23 allows a man to contract a second mar-
riage without the consent of his first wife, if the court decides that he
can afford it. Article 25 requires the Ministry of Finance to demand tax
payments from women at the time of marriage, if they stipulate a mar-
riage gift (mahr) that exceeds a certain limit. Above all, Article 52, by re-
pealing all previous laws and acts, in effect dismantles not only the re-
forms introduced under the FPL that have continued to ban the regis-
tration of polygamous marriages without a court order, but also the
1992 Amendment to Divorce Regulations that requires a man to pay
compensation to his wife in the form of ‘exemplary wages’ before he
can exercise his unilateral right to divorce.
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Women’s rights activists, including some conservative groups, joined
forces in opposing the ‘Protection of the Family’ bill. Calling it
‘Destruction of the Family’, they succeeded in getting the support of
progressive and reformist clerics. Grand Ayatollah Sane’i declared that
taking another wife without the true consent of the first wife was pro-
hibited (haram) according to Islamic law, since polygamy in modern
contexts entails ‘harm and hardship’ for the majority of women. In
September 2008, a group of women’s rights activists went to
Parliament to lobby against the bill, as it was about to be debated. They
succeeded in persuading members of Parliament to withdraw the bill,
and to send it to the parliamentary commission for legal affairs. It was
announced that Article 23, inserted by Ahmadinejad’s government,
would be removed.

But then, in the heat of the unrest that followed the June 2009 elec-
tion, Article 23 was reintroduced in modified form: the court may allow
a man to register further marriages, if he can establish certain condi-
tions, which are more or less those specified by the 1975 FPL.*' In
January 2010, Parliament ratified the bill, taking advantage of the clo-
sure of the reformist press and the arrest of a number of women’s
rights activists. The fate of the bill remains uncertain, however, as the
Guardian Council has returned it to Parliament for revision. A member
of the Judicial Commission in Parliament observed that it is unlikely to
be debated again soon, as the council considers restrictions on men’s
right to polygamy to be in contradiction with sharia.>* Meanwhile, wo-
men’s rights activists have started a new campaign, ‘NO to Anti-Family
Bill’.*3

8.7 Criminal law

The first steps at reforming and codifying criminal law in Iran came
with the success of the constitutional revolution. The constitutionalists
sought an end to the dual sharia and state jurisdictions and the creation
of a systematic and secular criminal justice system, inspired by
European criminal law. In order to preempt or at least to defuse clerical
concerns as to whether the sharia courts would continue to implement
Islamic criminal law, they began in 1911 with a Code of Criminal
Procedure, approved tentatively by the first Parliament. Then in 1912,
Parliament approved a complete Criminal Code, drafted by the French
jurist Adolph Pierny, which contained no element of Islamic jurispru-
dential concepts. This, the first major legal reform in Iran, had a lim-
ited impact, since the sharia courts continued to operate until the rise
of Reza Shah. The 1912 code was repealed by the 1926 Criminal Code,
amended in 1940; the Code of Criminal Procedure was amended in
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1932; both then remained in force until the 1979 revolution. Although
Islamic concepts were retained intact in the area of family law in the
form of substantive law, when it came to criminal law Reza Shah aban-
doned them, in both substance and procedure (Banani 1961: 69-70;
Amin 198s: 113; Faghfouri 1993: 284).

A major priority of the clerics who took power after the Revolution
was to replace the 1926 Criminal Code by one based on Islamic legal
concepts. In 1983, the High Judicial Council codified traditional juristic
concepts of crime and punishment in the form of an experimental bill
entitled ‘Islamic Punishment: Fixed Punishments (hodud), Retaliation
(gesas), Blood Money (diyeh) and Discretionary Punishments (ta ‘zirat)’.
The Guardian Council rejected the bill, however, finding it to be incon-
sistent with sharia; but after Ayatollah Khomeini’s intervention, the bill
was ratified for an interim period of five years (Mehrpoor 1995: 99-136;
Rahami 2005: 593-594). The sections on Discretionary Punishments re-
tained many elements of the Criminal Code but introduced a number
of new offences, for instance those related to women’s dress and to
moral behaviour.

In 1991, a new criminal code was approved by Parliament on an ex-
perimental basis for five years (it was renewed twice, in 1996 and
2001). It consists of five Books. Book One is on Generalities (Art.s 1-
62). Book Two (Art.s 63-199) concerns hodud, crimes considered as vio-
lations of God’s limits, with mandatory and fixed punishments derived
from textual sources (Koran or Sunnah). It contains & chapters, each
dealing with one class of offence. Chapter One defines the crime of illi-
cit sex (zena) and specifies the punishment as 100 lashes, but stoning
to death for married offenders. Chapter Two prescribes death as the
punishment for sodomy (lawat), while Chapter Three lays down 100
lashes as punishment for lesbianism (mosahaga), or death if the offence
is repeated after three convictions. Pimping (qavadi), defined as bring-
ing two or more persons together for the purpose of zena or lawat, is
punished, according to Chapter Four, by 75 lashes and (for a man) ex-
pulsion from his place of residence for three months to one year. A
slanderous accusation (gazf) of illicit sex (Chapter Five) will be punished
by 8o lashes. Chapter Six specifies 8o lashes for a Muslim caught
drinking alcohol (mosker), and for non-Muslims if they drink in public.
Chapter Eight gives amputation as the punishment for theft (sergat) but
under conditions that are hard to establish.

But the most politically controversial offences, dealt with in Chapter
Seven, are waging war against God (moharebeh) and corruption on earth
(¢fsad fi'l-arz). These are defined together as resorting to arms to create
fear and terror among the people, a notion derived from Koran 5: 33;
the judge will decide between the following punishments: hanging, se-
verance of the right hand and the left foot, or banishment. Since the
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beginning the Islamic regime has used accusations of these offences ex-
tensively to justify eliminating adversaries (Zubaida 2003: 194).
Disapproved political behaviour, such as membership in a forbidden or-
ganisation or activities aimed at overthrowing the regime, are also liable
to these charges. And in the aftermath of the disputed June 2009 elec-
tion, they have been once again widely levelled at members of the oppo-
sition who do not accept the election results.

Books Three and Four of the 1991 Code concern crimes against the
person, such as bodily harm and homicide. In such cases, the victim or
the victim’s family can demand either retaliation or blood money. Book
Three, on Retaliation, contains two chapters: the first (Art.s 204-268)
deals with Retaliation for Life and the second (Art.s 269-293) with
Retaliation for Bodily Harm. Book Four is on Blood Money (Art.s 269-
497), defined as monetary compensation paid to the injured party or
the relatives in case of murder or manslaughter or bodily harm. The
sums of compensation that can be demanded are not equal for Muslim
and non-Muslim victims.

Book Five, on Discretionary Punishments, reproduces the 1983 law on
offences other than those named under ‘Hodud, Retaliation and Blood
Money’. These constitute the majority of all criminal offences, and in-
clude most offences named in the pre-revolutionary criminal code.

From the outset the international human rights community con-
demned the codification of Islamic criminal justice concepts, in particu-
lar stoning as punishment for adultery, and the unequal legal treatment
of women and non-Muslims. After Khatami’s 1997 election, the refor-
mist press began to air an internal critique too. Though this critique
met fierce conservative reaction, leading to the prosecution of its advo-
cates, it has continued unabated and has, in fact, intensified. In 2002,
in the course of ‘constructive dialogue’ with the European Union, Iran
issued a kind of moratorium on stoning; the head of the judiciary is-
sued a directive to judges to that effect, while keeping the laws on illicit
sex unchanged. The moratorium continued until the hardliners re-
gained control of government under Ahmadinejad.

In May 2000, the execution of a woman by stoning led a group of
women and men activists to form the Network of Volunteer Lawyers,
who launched a campaign to remove stoning as punishment for adul-
tery from the Criminal Code (Terman 2007). They started to take up
and publicise cases of those sentenced to stoning, mainly women from
deprived backgrounds and victims of familial disputes. The campaign
brought further international and domestic attention to the issue, and
succeeded in reversing many convictions and freezing others, as well as
engaging the authorities in a dialogue on the need to rethink pre-mod-
ern concepts of crime and punishment. In 2007 they became part of a
larger international campaign launched by Women Living Under
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Muslim Laws.>* However, as Iran’s confrontation with the international
community over their ‘nuclear ambitions’ intensified, hardliners in the
judiciary have managed to carry out further stonings, and numerous
women remain under sentence.*

In 2007, the provisional 1991 Criminal Code had already been re-
newed twice, and the government published a draft replacement. The
new Code became the subject of a great deal of criticism inside and out-
side Iran for its non-adherence to human rights law. While the bill no
longer mentions stoning as a punishment for adultery, it has added
apostasy to the Hadd crimes. In 2008, the bill was debated in
Parliament, which modified several articles; it was ratified in
September, but at the time of writing (February 2010) the Guardian
Council had still not approved it.

8.8 Other areas of law?®

Money loans

Since 1979 it has been forbidden for private individuals as well as
banks and insurance companies to charge or pay interest on loans. This
prohibition is contained in the constitution. Article 49 of the
Constitution furthermore states that interest or unjust enrichment (riba)
is punishable and adds that the government is competent to confiscate
property acquired through riba and to return this property to the right-
ful owners, or, in case this is impossible, to add this property to the
public goods.

Stipulating interest in money loans is unlawful and punishable. Every
agreement, including buying and loaning, whereby an additional favour
is stipulated to the advantage of one of the parties, is considered to con-
tain riba. The Criminal Code summarises this in Article 595 as a pun-
ishable act. The parties in a contract can in this case be punished by im-
prisonment for six months to three years, or by 74 lashes. Those con-
victed, moreover, must pay a fine of the same amount as the stipulated
riba. If it cannot be determined to whom the riba is due, then the
amount goes to the state. If the payer of riba can prove that this was
done out of necessity, then punishment will not be imposed.

In the world of banking, charging premiums proportionate to the
supplied services is legally permissible. It is also permissible for banks
to give a voluntary reward to customers who put their money in the
bank. With regard to money loans this is also permissible provided no
interest is stipulated. The levels of compensation conform to the per-
centages of interest that apply for short-term credit in other countries.
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There are no legal regulations for exceptions that exist with regard to
riba; these are determined based on jurisprudence. If riba is stipulated
in a loan, then the clause is null but the agreement remains intact. It is
permissible for the debtor to give the creditor an addition, as long as
this happens voluntarily. Banks make use of this possibility to accom-
modate their clients with their deposits. Everything takes place volunta-
rily, and thus nobody suffers loss. Muslims are furthermore allowed to
stipulate riba in contracts with non-Muslims (Ansari-Pour 1995: 165-

I91).

Tax law

The most important taxes in Iran are profit taxes paid by companies
and income taxes for private persons, which are subject to the regime
of corporate income tax and the Direct Taxes Law, respectively. These
laws have no relation to sharia.®” Zakat, the religious tax on all
Muslims, and the special Shia tax (khoms), continue to be paid volunta-
rily on a private and individual basis; while the organisation and fi-
nances of the seminaries (which used to be paid for by the khoms tax)
have come increasingly under control of the state since Khamene’i be-
came Leader in 1989.

8.9 International treaty obligations and human rights

Article 4 of the 1979 Constitution sets forth that sharia not only domi-
nates positive law in Iran, but also prevails over every form of custom-
ary law and international law, including in the domain of human rights
(see 8.5). Consequently, the unequal treatment of men and women and
of Muslims and non-Muslims, have been the focus of international criti-
cism, especially regarding the treatment of Baha’is, stoning, and juve-
nile executions. In the 1980s, during Khomeini’s leadership and the
war with Iraq (1980-1988), Western governments directly or indirectly
supported Saddam Hossein, and Iran took a rejectionist stance towards
international human rights treaties. Iranian representatives adopted a
confident tone, claiming that since the sharia is the essence of justice,
commitment to the sharia and its rules must take precedence over all
others. For instance, in July 1982, the leader of the Iranian delegation
to the United Nations Human Rights Committee in Geneva said that
‘Iran believes in the supremacy of Islamic laws, which are universal.’
He went on to clarify that ‘Iran would choose the divine laws’ in cases
where human rights treaties are irreconcilable with sharia on some
point (Amin 1985: 106). However, Iran remained a party to the ICCPR,
which they joined in 1967; but like the previous regime, the Islamic
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Republic did not sign the optional protocols 1 and 2 concerning the in-
dividual right of Iranian citizens to complain and the prohibition on the
death penalty.

After the end of the war with Iraq and during Rafsanjani’s presidency
(1989-1997), Iran began to have a more positive attitude towards inter-
national human rights law, and pursued a policy of engagement. It
joined the Convention on the Rights of the Child (CRC), which went
into effect in August 1994, but, like many other Muslim countries, with
a general reservation: ‘The government of the Islamic Republic of Iran
reserves the right not to apply any provisions or articles of the
Convention that are incompatible with Islamic laws.” In 1997, with the
election of Khatami and the emergence of the reform movement, a live-
ly debate emerged on the notion of Islamic human rights, and the gov-
ernment’s policy of supporting civil society by allowing the creation of
NGOs helped improve the human rights situation to some extent
(Mayer 2000; Mokhtari 2004). Nevertheless, there are some important
human rights treaties that have still not been ratified, notably the
Convention Against Torture (CAT) and the Convention Against
Elimination of All Forms of Discrimination against Women (CEDAW).
Efforts by Khatami’s government and the reformist Parliament (2000-
2004) to ratify these conventions were frustrated by the Guardian
Council. In 2002, the government presented a bill to Parliament for
Iran to join CEDAW; Parliament ratified it, but the Guardian Council
rejected it, so it went to the Expediency Council, which still has to issue
a decision.

After Ahmadinejad’s election in 2005, when the theocratic forces
took control over all three branches of government, they embarked on
systematic efforts to curb civil society and muzzle the press. They
closed down many NGOs and reformist publications, yet debates over
human rights have intensified, and many high-ranking clerics and re-
formists started to publish their views on Islam and human rights. The
most significant is a 2007 book by Grand Ayatollah Montazeri, in
which, in response to questions posed by senior religious scholars, he
makes a juristic case for the compatibility of sharia and international
human rights law, arguing that dignity is the entitlement of every hu-
man being, because it is part of their humanity, and so the Islamic state
must honour and protect it.*® This is the first time that a Shia supreme
religious authority (marja‘) has argued for human rights from a reli-
gious perspective. More significantly, perhaps, Montazeri, who had de-
voted his scholarship in the 1980s to justifying the rule of the jurist (ve-
layat-e faqih), by 2000 had became an advocate of human rights.

The sharia as interpreted by the Guardian Council, and as reflected
in the laws of the Islamic Republic of Iran, continues to be in conflict
with international human rights law. As evident from the sections on
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family and criminal laws, they contain a number of provisions that are
in contradiction with customary international human rights law. In ad-
dition, many of the numerous human rights provisions in the constitu-
tion of the Islamic Republic have never been translated into law. For in-
stance, ‘due process’ is regulated perfectly on paper. Articles 32 and 34-
39 of the constitution specify conditions by which the legal system in
Iran must abide: the regulation of prosecution, appearing before the
judge, the right to legal assistance, the right to cross-examination of wit-
nesses, and the right of appeal. The Islamic Republic has systematically
violated all these conditions from the outset, and violations have multi-
plied since the disputed 2009 election attracted further international
attention.

On 15 February 2010, the Universal Periodic Review, to which all
U.N. Members are subjected, severely criticised Iran’s human rights re-
cord during the past four years.?® The Iranian delegation, led by
Mohammed Larijani, Secretary-General of Iran’s High Council for
Human Rights, rejected the criticisms and spoke of the ‘biting lan-
guage’ of ‘Western delegations’; he cited articles of the Iranian
Constitution that protect human rights and stated, ‘[nJo Baha’i is prose-
cuted because he is a Baha'i’ and that prosecuted and jailed demonstra-

tors were guilty of ‘terrorist activities’.>°

8.10 Conclusion

Sharia and national laws in Iran: An unfinished project

Twentieth-century developments in Iran, as elsewhere in the Muslim
world, intensified two deep-rooted oppositions in politics and society:
between despotism and democracy and between sharia and secular na-
tional law. Secular democrats gained the upper hand initially, in the
1905-1911 constitutional revolution, yet the promised democracy and
rule of law failed to take root, for a combination of internal and external
reasons; the resultant impasse was resolved by the despotic but moder-
nising and secularising Pahlavi monarchy. A brief resurgence of democ-
racy in the late 1940s was again brought to an end by a foreign inter-
vention in 1953; over the next 25 years, both democratic and theocratic
opposition to Pahlavi rule grew until the eruption of the 1978-1979
revolution.*'

The victory of the revolution, and foundation of the Islamic Republic
that followed, marked the acme of political Islam, with its slogan of ‘re-
turn to sharia’. For some it was the beginning of a new dawn, when
God’s law — the sharia — would bring Muslims the justice and prosper-
ity that secular nation-states failed to deliver. For others, including many
of those who had originally participated in the revolution, it was the
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undoing of over half a century of state modernisation, and the return of
religious fanaticism. Whatever its nature, and however it was perceived,
the Iranian Revolution changed the landscape of the Muslim world. It
inspired Muslim masses and reinvigorated intellectual debates over the
nature and possibilities of the sharia.

Since its birth, the new Islamic Republic has confronted the chal-
lenges of all twentieth-century states, yet evolved in ways that inside
and outside observers did not predict. Ruled by clerics, it combined not
just religion and the state, but also theocracy and democracy. The foun-
ders made two broad assumptions: first, that what makes a state
‘Islamic’ is adherence to and implementation of the sharia; secondly
that, given free choice, people will choose ‘Islam’ and will, thus, vote
for clerics as the interpreters and custodians of the sharia. When they
framed the constitution, the founders included both theocratic and de-
mocratic principles and institutions. The constitution clearly recognises
the people’s right to choose who will govern them. But some institu-
tions, including Parliament and the presidency, though elected by direct
popular vote, are nevertheless subordinated to clerical oversight and
veto. This contradiction remained unresolved but unproblematic while
Ayatollah Khomeini was alive and able to mediate it.

In practice, as the revolutionary fervour subsided, neither of the initial
assumptions proved as valid or as clear-cut as the early revolutionaries
and the framers of the constitution had hoped, and soon cracks in the
system began to appear. Khomeini’s death in 1989 forced a redefinition
of the relationship between religious authority and the state. His succes-
sor as ruling jurist and Leader, Ali Khamene’i, lacked his religious
authority and charisma. There were increasing signs of popular dissatis-
faction with state policies. Either the notion of ‘Islamic’, as defined by
the ruling clerics, had to adapt to the political exigencies of a modern de-
mocracy, or the people’s choice must be restricted or bypassed, which
would mean betraying the revolution’s democratic ideals and losing the
popular support from which the Islamic Republic drew its legitimacy.
The Islamic Republic entered a new phase in which the tension between
theocracy and democracy intensified. Khamene’i increased the power of
the non-elected bodies, which now came to be identified with the theo-
cratic side of the state, at the expense of the elected bodies, representing
the democratic side, the republic. Using the institutions at his disposal,
Khamene’i expanded his power base and narrowed the scope of democ-
racy, especially by introducing a more stringent vetting of candidates for
elected office. This tactic misfired in the 1997 presidential elections,
when people rejected the candidate endorsed and supported by the re-
gime, and voted for Mohammad Khatami, the candidate who promised
to promote civil society and rule of law.
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Khatami’s election inaugurated a new round of debates a